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tion are properly payable uut oi the iunds made available by the pro
,·isions of Section 3004, General Code. 

However, this conclusion docs not apply to expenses incurred in 
attending meetings of the State Bar Association. My Opinion N"o. 
1966, issued February 23, 193X, which deals with the expense of mem
bership in a priYate organization, is dispositiYe of this question. Mem
bership in the State nar Association is a\·ailable to lawyers in gen
eral. The purpose of its functions is accordingly too general to l>e 
considered as a direct ;ud in the conduct of the official duties of the 
prosecuting attorney. 

Tn conclusion, thereiore, T am oi the opinion that the expenses o.i 
a prosecuting attorney incurred in attending meetings of the Prose
cutors' Association may l>e paid irom iunds proYided hy Section 3004, 
General Code. 1-lowe,·er, the iunds prm·ided by this section cannoL 
he used for the payment of expenses incurred hy a prosecuting attor
ney in attending State 1\ar :\ssociation meetings. 

2960. 

H.espectfully, 
II ERBERT S. DcFFY, 

Attomey General. 

0 II TO l. ~EM I' I.OY M E:\T ('()l\11 '1-::\S.-\Tl 0:\ ACT--:\ PI 'T~JC:\
TIOX FOR REFL'XD -- LJM IT,\TlU:\S- .'\OT Li\TEI\ 
Tl-IAX 0:\E YEAR--\\'IIEX COXTinBL'THl:\ I\EC0:\1ES 
DUE. 

SYLLABUS: 

1. A 11 application for a refund under Section 1345-2 (e), General 

Code, must be made within the period described in the said section, to· 
·wit: "not later than one year after the date on wl:ic!t any contribution or 

·interest thereon becomes due." 

2. In considering Section 1345-2 (e), ColC1·al Code, a crmtrilmtion 

/Jccomes due when an cmplo)'er is char.!Jed with thr payment of samr by 
the Unemployment Compensation Commission in accordance ·with Sec
tion 1345-4 (a) (I), General Code, or 011 the date when such contrilmtiun, 

Oil)' part thereof or interest thereon, H'urt!d have hi'Cn due under Section 
13-1-5-..J. (a) (I), General Cudc, or an;• adlllinistrativc rule adopted hy the 

Unenrploylllort Culllf'cnsation Colll111issiun in CUilncction with the pay

lllCilf of contributions, if an;• contribution or part t!u·r,·of or interest 
thereon had /Jc,·n due ( i. c., if the particular c111ploycr 7vcrc alllenable to 
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the Unemploy111ent Colllf'cnsation /let, the particular "e111f'loy111cnt" ,,,ere 
"employment" within the meaning of the· Unemployment Compe!Isatiun 
;/ct, and the particular contrilmtion, part thereof or interest thereon <L'erc 
((}rrectly computed). 

Co1x ~Jill'S, 01110, September I...J-, 1938. 

The Unemplo;•mcnt Compensation Collllllissioll of Ohio, 33 N. Third 
Street, Colum/ms, Ohio. 
GENTLE~! E.i'\: I am in receipt oi your recent communication \\'hich 

reads as follows: 

"]san employer, not subject to the Ohio l"nemployment 
Compensation 1\ct, who has erroneously contributed to the 
fund, required to file an :tpplication ior a reiund in ordet· to 
obtain the same. not later than one year after the date on 
which contribution \\·as due :ts pro1·ided ior in Section 13--1-5-2 
(e) G. C.? 

Section 1345-2 (e) G. C. prm·ides: 
'If not later than one \'Car :titer the date on 

which any contribution or interest thereon l>eromes 
due, an employer who has paid such contribution 
or interest shall make application ior :111 adjustment 
ihereoi in connection with subsequent contribution 
payments, or for a reiund thereof because such ad
justment cannot be made, and the commission shall 
determine that such contribution or interest or am· 
portion thereoi was erroneously collected, the com
mission shall allow such employer to make an ad
justment thereof, without interest. in connection 
,,·ith subsequent contribution payments by him, or 
if such adjustment cannot be made the commission 
shall reiund said amount, without interest, irom the 
clearing account oi the unemp!oymen t fund. ·For 
like cause, and within the same period, adjustment 
or reiund m:ty be so made on the commission's <J\\'n 
initiati1·e.' 

You will obsen·e that in the ioregoing section the iol
lowing language is used, namely: 'I i not bter than one yeat· 
after the date on which any contribution ur interest becomes 
due.' The point inyol\·ed is that since the employer ,,·as not 
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subject to the Act no contribution was owing to the Fund. 
Likewise it may be argued that since the employer was not 
liable no contribution became due. The statute clearlv 
states 'that if nut later than one year after the date on which 
any contribution or interest thereon becomes due, an em
ployer who has paid such contribution or interest shall make 
application iur refund.' It appears that the limitation of one 
year as abm·e set iorth would not begin to run until after the 
date on which any contribution became due. Since no contri
bution was due from the employer not subject to the act the 
requirement of f·iling an application ior refund not later than 
one year appears to ha\·e no application. Tn other words if 
this is the correct holding then an employer not subject to 
the Act who has erroneously paid into the iund could make 
application ior refund at any time. 

Is an employer, subject to the Ohio 1._-nemployment Com
pensation Act, who has erroneously paid contribution on 
wages ior sen·ices not deemed to he employment, entitled 
to a reiund, if he does not file his application therefor within 
one year as pro\·ided by Section 1345-2 (e) G. C.? 

Section 1345-4 (a) ( 1) prO\·ides: 

'On and after December 21, 193(), contributions 
shall accrue and become payable by each employer 
for each calendar year in which he is subject to this 
act, with respect to wages payable for employment 
(as defined in Section 1345-1) occurring during such 
calendar year, except that for the period beginning 
Decem her 21, 193(), such con tt·ibutions shall accrue 
and become payable with respect to wages payable 
for employment during such period beginning De
cember 21, 193(i. Such contributions shall become 
due and be paid by each cmploycr to the commission 
ior the fund in accordance with such regulations as 
the commission may prescribe, and shall not be de
ducted, in \\·hole or in part, from the remuneration 
of indi\·iduals in his employ.' 

The employer in the aboYe question is subject to the 
i\ct. J le has paid contribution on wages ior sen·ices not 
deemed to he employment. Contributions under the abon~ 
Section 13-J.S-4 (a) (1) become payable by each employer 
subject to the Act, with respect to 7L'agcs f'a)'ablc for em-
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f'luy;ncn/ (as defined in Section 1345-1) occurring during the 
calendar year. Since the employer "·as not liable to con
tribute on said wages in the first instance, no contribution 
was or heca me due. Si nee Section I 345-2 (e) G. C. pro
,·ides that the one year limitation hegins to run when the 
contribution becomes due, and since no contribution was 
e,·er due, it appears that the employer may iile an applica
tion for rciund at anv time. The year limitation does not 
apply. 

It is not clear "·hether the legislature intended that the 
application be iiled nut later than one year aiter the date 
any contribution became due or not later than one year 
aiter the date such contribution was paid. It is diiiicult to 
comprehend any case in which this statute could be applied 
ii the year limitation begins to run at the time contribution 
becomes due. Jn e\·ery case where an employer pays ernm
eously into the fund no contribution "·as due in relation to 
the erroneous payment. Thereiore it appears that Section 
134.1-2 (e) could ne,·er be applied. 

J..:indh· let us haye Your op1n1on on the questions In
Yoh·ecl." 

'In my opinion, Section 1345-2 (e) of the General Code, takes 
the reco\·ering oi contributions p;tid under the l'nemployment Com
pensation Act, Section 1345-1 to Section 1345-3.1, oi the Genera I Code, 
out of the pro,·isions of the general statute pert;llnlllg to rciunds, 
namely, Section 1207.1, "·hich section pro,·ides as iulluws: 

"Common I 'leas and superior courts may enjoin the 
illegal le,·y or collection of taxes and asssesments, and en
tertain actions t!l reC!>\·er them hack when collected, without 
regard to the amount thereoi, hut no recon:ry shall be had 
unless the actiun he brought "·ithin one \"Car aiter the taxes 
or assessments are collected." 

It appears that the sole requirement ior the obtaining of a reiund, 
11 a reiund is due, is the making oi an applicatiun at the proper time. 
(The Commission may also make refunds un its own initiatiYe.) The 
time set iurth in the ahoYe quoted statutory prm·ision is ''not later 
than one year after the date un which any contribution or interest 
thereon becomes due." Jt is true that if a payment was made by an 
employer whu ·was nut amenable to the Act, theoretically no cuntri· 
bution was e\·er due. Howe,·er, I belieYe that is the Yerv c;i 11:d:io!. 
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which was anticipated by the Legislature for it is proYided that a 
refund can he made if it is determined by the Commission ''that such 
contribution or interest or any portion thereof was erroneously col
lected." The statute clearly authorizes the refund of the total amount 
of the contribution and this action could only be taken if the employer, 
fur one reason or <lllother, ~vas not amenable to the Act. 

Inasmuch as we are constrained when interpreting a statute t<, 
an>id any interpretation which would render the statute meaningless 
or inoperati\·e, I am impelled to the conclusion that it was the inten
tion of the Legislature, in the enactment of Section 1345-2 (e), to 
prm·ide a procedure whereby contributions which had been paid to 
the Unemployment Compensation Commission of Ohio, although not 
due, for whate,·er reason, could he refunded. 1\pplying this rule, it is 
olJYiuus that the answer to both of your questions would be the same 
as the employer who pays, although not amenable to the l.·nempluy
ment Compensation i\ct, is in the same position as the employer who, 
although amenable to the 1\ct, pays a contribution on certain of his 
employes ·whose sen·ices do not constitute "employment" as that 
term is use<l in the L·nemployment Compensation Act. In both cases 
the answer, in my opinion, is that the application ior 1·eiund or a 

refund by the Commission on its own initiati\·e must be made within 
the period set forth in Section 1345-2 (e), namely, "not later than 
one year after the date on which any contribution or interest thereon 
becomes due." 

:-;ection 1345-4 (al), General Code, sets iorth when contributions 
become clue and if a party erroneously makes a payment belieYing 
same to be due under Section 1345-4 (a) ( 1) or the Commission 
accepts a payment and records the same to the credit of the payee as 
against the amount charg-ed to said payee by the Commission under 
:-;ection 1345-4 (a) (1), the application ior refund must be made 
within the perio(l contemplated by the statute. (If the Commission 
acts on its own initiatiYe, the reiund must he made ·within the same 
period.) 

Respectiully, 
11~-:~nERT S. DcFFY, 

, I ttorncy Genera!. 


