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OPINION NO. 74-029 

Syllabus: 

R.C. 125.06 is not applicable to the Ohio Turnpike 
Commission nor the three major retirement systems. 

To: Joseph J. Sommer, Director, Dept. of Administrative Services, Columbus, 
Ohio 

By: William J. Brown, Attorney General, April 8, 1974 

I have before me a request for opinion from the Director 
of the former Department of Finance, which reads as follows: 

"It was recently brought to the attention of 
this department that both the Ohio Turnpike Com
mission and the three major retirement systems 
have been purchasing data processing equipment 
without going through the Department of Finance. 
We are somewhat troubled by this situation because 
there is some indication that both the Turnpike 
Commission and the retirement systems have 
purchased substantially more computer power than is 
necessary to their operations. It appears that 
sizable savings could result if the retirement 
systems shared their computers, rather than purchasing 
independently of_each other. 
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•An important purpose of Section 125.13 of the 

Ohio Reviaed Code, which on its face requires pur

chasing of data processing through the Department 

of Finance, is to provide various agencies with 

the professional advice on procur&ment of equipment 

which the Department of Finance has by virtue of 

its centralized purchasing operations for the 

state. The Department of Finance believes efficient 

atate government i• beat aerved by providing for a 

central purchasing unit in connection with the 

acquiaition of data processing equipment. 


"The Turnpike Conniaaion and the retireJnent 

ayatema have taken the position that the statutes 

by virtue of which they exist except their data 

processing purchaaing from the provisions of Section 

125.13. The Department of Finance re1pectfully 

requests your opinion aa to the applicability 

of this section to the purchasing of data 

processing equipment or services by the Turn
pike Corraniasion and retirement systems.• 


The Section to which you have referred, R.c. 125.13, 
has now become R.C. 125.06. This amendment waa enacted by Am. 
s.B. No. 174 (effective December 4, 1973) which abolished the 
Departments of Finance, Public Works, and State Personnel and 
created the Department of Administrative Services. Since the 
newly enacted R.c. 125.06 require• the Department of Adminis
trative Services to purchase data processing equipment in place 
of the nov defunct Department of Finance, I am addressing this 
opinion to you. 

Several Sections of the Code provide authority for the Depart
ment of Administrative Services to purchase supplies, equipment, 
and data processing machines for state departments, offices, and 
institutions. R.C. 125.02 vests the Department with the power 
to purchase supplies, material and equipment for the use of state 
department•, offices, and institutions. R.C. 125.04 states that 
when it is deemed necessary the Department may purchase supplies, 
equipment, and contracts of insurance for elective or appointive 
state officers, boards, and commis•ions. R.C. 125.06 reads, in 
part, as follows: 

"No elective or appointive state officer, 

board, or commission, other than those excepted 

in section 125.04 of the Revised Code, shall 

procure or purchase any supply or equipment or 

contract of insurance or make contracts for or 

operate data processing machine services other 

than from or through the department of Adminis

trative Services. * • •• 


Neither the Ohio Turnpike Commission nor the three retirement 

syatems--the Public Employees Retirement System, the State 

Teachers Retirement System and the School Employees Retirement 

Syatem--are excepted from the operation of R.C.• 125.06 by 

R.c. 125.04. It will, therefore, be necessary to look to the 

statutes creating these bodies to determine whether they are 

elective or appointive state officers, boards, or commissions 

which come within the ambit of R.c. 125.06. 
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To begin with, the predece••or of R.C. 125.06 ha• been 
interpreted a• giving the Department of Finance the duty
of •upervl•ing the accounting and auditing of auch expendi
ture•, but not the pover to determine whet.her the de•ired 
equipment ,1hould be purcha•ed. For in•tance, in Opinion
No. 5092, Opinion• of the Attorney General for 1955, 'fft'f 

predeceaai:,r aaid1 

•It muat be remembered that the director 

of the department of finance act• only a• the 

agent of the variou• •tate department• and a• 

auch he muat be subject to their direction• at 

all time• a• to the matter which they de•ire to 

have printed, and•• to the form in which they

vi•h to have it printed.•••• ' 


See also Kauer v. Defenbacher, 153 Ohio St. 268 (1950)1 State, 

ex rel. v. Baker, 112 ohlo st. 356 (1925)1 State ex rel. v. 

Herrick, 107 ohlo St. 611 (1923)1 Opinion No. 12-120, Opinion•

of the Attorney General for 19721 Opinion No. 2092, Opinion•

of the Attorney General for 1961. I am unable to find anything

in A.S.B. No. 174 to indicate that the General Assembly intended 

to give the Department of Adrnini•trative Services any greater au

thority in this respect than the Department of Finance had pre

viously po•aessed. 


The Ohio Turnpike Com.id••ion was created by R.c. 5537.02. 
Thia section provides that the Commi•sion is to be composed of 
four members who are to be appointed by the Governor with the 
advice and consent of the Senate, and the director of tran•portation
who i• a member ex-officio without compensation. Thu•, •ince the Com
mission is created by atatute and its members are appointed, it would 
seem, at first glance, to fall within the literal ambit of R.c. 125.06. 

However, a closer examination of the statutes relating to the 

Commission demonstrates that R.C. 125.06 is not applicable to it. 

R.c. 5537.02 reada in part: 

-There is hereby created a commission to be 

known as the 'Ohio turnpike commission.' Sue~ 

corranission is ab~ both coi;orate and politic

in this state, an the exerc se by It of the 

powers conferred by sections 5537.01 to 5537.23, 

inclusive, of the Revised Code, in the construction, 

operation, and maintenance of turnpike projects 

shall be held to be essential governmental functions 

of the state, but the commission shall not 

be immune from 1lablilty bf reason thereof.• 


(Emphasis added. 

The Conrnission is, therefore, not only a political creation 

of the state, but is also a corporate body which i• not immune 

from suit. See Harrison Construction Co. v. Ohio Turnpike 

Commission, 262 F.2d 337 (6th Cir. 1959), and Hoffmeyer v. 

Ohio Turnpike Commission, 83 Ohio L. Abs. 39,1, (l960). The 

Commission has authority to exercise the powers conferred to 

it in Chapter 5537., and to pay all expenses incurred in carry

ing out such powers from funds provided within Chapter 5537. 

R.C. 5537.02. That Section further provides that •no liability 

or obligation shall be incurred by the cormnission beyond the 

extent to which moneys have been provided under such sections.• 
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R.C. 5537.0UD) permi.t• the Collllliaaion to lwt and be 1uad in it• 
ovn n .... Subaection (P) give• th• COllllli•don paver to i••wt 
turnpike revenue bonda of th• atate •• provided in R.C. 5537.08 
and 5537.09. R.C. 5537.0,(K) provide• that the Coll'lft.iaaion may
•znake and enter into all agreeraent• neee••ary or incidental to 
the performance of it• dutie• and the execution of it• power• under 
aectiona 5537.01 to 5537.23, inclu•ive, of the Revi1ed Code• and 
provide• bidding procedure• for certain type• of contract•. 
R.c. 5537.10 reada in parts •section• 5537.01 to 5537.23 inclusive, 
of the Reviaed Code provide an additional and alternative method 
for doing the thing• authorized thereby, and •hall not be regarded a•
In derogation of any power• exlatlng on September 1, 19,9.• 
(Empha•i• added.) R.c. 5537.11 •tate• that the bond• i11ued by
the Co1111i11ion do not con1titute a pledge of the credit of th• 
atate or of any of it• political •ubdivi1ion1. Finally, R.c. 
5537.23 •tat•• that Chapter 5537. i• nece11ary for the welfare of 
the atate, and i• to be liberally con1trued to accomplish the pur
poae• ••tout therein. 

When interpreting the aection• in Chapter 5537., the court 

in Hoffmeyer v. Ohio Turnpike Commi11ion, supra, at p. 392, 

atated a• follow•• 


•••*The word• u1ed in the 1ection1 give

rise to the clear inference that the Legi1lature

did not regard the Turnpike Comnd11ion aa a 

political arm of the atate. • • •• 


See alao Harrison Conatruction Co. v. Ohio Tu~ike Conmd1sion, 

~· slmliariy, one of my predece•sors, in lnlon No. 65-145, 

Opliiions of the Attorney General for 1965, which held that Turn

pike Coll'llli11ion employee• were not •in the service of the atate, 

made the following statements: 


•1t appear• that although the Ohio Turnpike

i• an arm of the State of Ohio insofar as it is 

1tatutory in origin and created for a public 

purpose, in its operation and financial structure 

it i• an autonomous entity severed from the State 

of Ohio.• 


I am in agreement with th91e interpretations. Therefore, I 

conclude, that R.c. Chapter 5537. maJtes it clear that the legis

lature intended to create an autonomous entity with its own finan

cial structure and operation. 


It remains to consider the applicability of R.C. 125.06 

to the Public Employees Retirement Board, the State Teachers 

Retirement Board, and the School Employees Retirement Board. All 

these boards are in charge of the general administration and 

management of their respective systems. See R.C. 145.04, 

3301.0,, and 3309.o,. 


Boards which are covered by R.C. 125.06 must be elected 

or appointed state boards. I conclude that the retirement 

boards do not meet these requirements, since their members 

are designated by statute. R.C. 145.04 provides: 


•The general administration and management 

of the public employees retirement system and 

the making effective of sections 145.01 to 145.57, 

inclusive, of the Revised Code, are hereby vested 
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in. board to be known •• the 'public e;11axee•
retirement board,• which •hall con•l•t c> aeven 
member• aa !oiiovaa 

(A) 'l'h• attomey general, 

(B) The aw!itor of State, 

(C) The director of atate per•onnelr 

(D) Pour other •mben known a• empl~ee
member•, one of whoa •hall be a •tate emp oyee
member of the retirement •Y•t•~ and vho •hall 
be elected by ballot by the atate employee••
ber• of th• retirement ay•tem from among their 
number, another of vhom •hall be a county em
ployee member of th• •Y•tem and vho •hall be 
elected by ballot by the county employee - 
ber• of th• •Y•tea from among their number,
another of vhoa ahall be a municipal employee 
member of the •Y•tem from among their number,
and another of vhom •hall be a park district, 
conaervancy dJ.•trict, health di•trict, public
library, tovn•hip, or MtropoU.tan houting au
thor!ty employee Nmber of the •Y•tem and vho 
ahall be elected by ballot by the park diatrict, 
conaervancy di•trict, health diatrict, metropolitan
houaing authority, townahip, and public library
employee member• of the •Y•tem from among their 
number, in a manner to be approved by the board. 

(Emphaais added.) 

R.c. 3307.05 reada a• follow•• 

•The state teachers retirement board shall 
consi•t ol llve members: 

(A) The •uperintendent of public instruction, 

(B) The auditor of state, 

(C) 'l'he attorney generalr 

(D) Tvo member•, known as teacher mem

bers, who shall be member• of the state teachers 

retirement aystem, and vho shall be elected by

ballot by the member• of the system.•


(Emphasis added.) 

R.c. 3309.05 states as follows: 

•The school •:t,!ayees retirement board shall 
consist of five me rs: 

(A) The auditor of atate: 

(B) The attorney general1 

CC) Three members known as empl~ee members,
who shall be members of the achool empoyee• retire
ment system, and who shall be elected by ballot by 
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the ..mber• of the •Y•t••· 
(Empha•i• added.) 

Although aome member• of the board are ex-officio member• 
by virtue of their election or appoint.Jnent to other atate of
fice•, other ..mber• of the board an elected by the member
ahip of the ayatea rather than by the people of th• •tat.- or a 
political aubdivi•ion. While th• term •elected• i• not defined 
in R.C. 125.06, I believe that there i• a rea•onabl• and nece•
aary implication that auch term refer• to officer• and board• 
elected by the people of the •tate, and not by the member• of a 
particular limited •Y•tea. Therefore, th• retirement board• 
are not •elective or appointive atate board•• and R.c. 125.06 
ii not applicable to them. 

In apecific anaver to your que1tion, it i• 'fff'f opinion and 
you an ao adviaed that R.c. 125.06 1• not applicable to the 
Ohio Turnpike Collllli••ion nor the three major retirement •Y•tefflll. 




