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STAT!~ EMPLOYES RETmEMENT 1\0Al~D-l\IUNJCII'AL l·:l\1-
PI.OYES, CINCI~NATI, ~WHO Al\1·: ~OT 1~:\TTITI.Jo:l) TO 
l\lEl\IHI~RSHIP I~ CITY RETII\El\IENT SYSTJ·:l\1, l\IUST 
BECOME l\'IEl\11\El\S OF STAT!·: 1•::\II'I.OYES 1\ETIJH> 
l\'IENT SYSTEM, UNLESS EXEMPT FROlVf SUCH MEM 1\I~R
SI-111' OR WlTHIN PURVIEW OF I'OLICT 1\ELII~F FU\'Il 
OR FIREMEN'S 1'1•::\!SION FU:'-JD-STATUS OF 1'1\101\ 
SERVICE CREDIT-STATUS OF COU:\TTY E:\II'LOYI~-

CITY MUST PAY INTO SAID SYSTEM "NORMAL CONTRT-
1\UTIO.:\'" A\'D "DEFICIE:-\CY CONTRII\UTIO;..J"---SL·:I·: 
Ol'JN 10~ 2411, l\IA Y 7, 1938. 

SVLL-111US: 
1. The lllltllicipal cmplo-)'CS of the City of Cincinnati, who arc not 

entitled to lllcmhcrship i11 the Nctircmcnt System of the City of Cincin
nati, must become members of the State Public Emplo)ICS Retirement 
S:,•ston, unless they become cxcJnptcd from such 11/L'Ii!hership, nr, COllie 
7t•ithin I he provisions of a police relief fund or a firemen's pension fund 
estaMishcd under provisions of !me•. 

2. "' present municipal employe of the City of Cincinnati who is 
excluded from, or docs not come within the provis-ions of the 1\ctircmcnt 
System of the City of Ci11cinnati, is entitled to prior service credit for all 
service rendered as a lllllllicipal employe of the City of Cincinnati prior to 
.fanuar)' 1, 1935. 

3. /1 present employe of !-/ami/ton Counfj•, who is a member of the 
FuNic h'mployes Netirement S)'Stcm is entitled to prior service credit for 
services rendered as a municipal employe of the City of Cincinnati prior 
to January 1, 1935, re.r;ardless of whether or not the position in which 
such service 1c•as rc11dcrcd for the City of Cinci11nati co111es 1t•itllin the pro
·visions of the Nctirc/llcllf System of the City of Ci11cinnati. 

4. The City of Ci11cinllafi 11/ll.l'f pay to the employers' accltllllt!atiull 
fund the "nor111al contributio11" and ''deficiency COI!Irilmtiun" fur each 
employe lllelllbcr of the Public Emploj•cs Netire111ent Sj'slcm c111pluycd 
by the City of Cillcin11ati. 

CoLU~IBL'S, 01110, l\[ay 9, 1938. 

State limploycs Retirement Board, Columbus, Ohio. 
GE:\Tu-::--rE:\: This will acknowledge receipt of your recent communi

cation, \l'hich reads as follows: 



.\'I"I'OHXI•;Y <;EXEit.\L 

"Under the provisions of J\mended I louse l:ill Xo. 776, 

approved by the Governor on January 14. JC);)~, ;til l' ·1ployes of 

counties, municipalities, conservancy districts, health districts, 
;md public libraries are included in the membership oi this sys

tem except elective officials, members of the St;tle Teachers Re
tirement System, those 1\'ho exempt themselves 11·ithin 90 days 
oi the effective date of this act, ;llld ne11· members over the age 

oi SO at the time oi entrance to public service. llo11-cver. in 

Section 3 oi the above bill it is stated that the term 'county or 
municipal employes shall not include those persons 11·ho come 
within the provisions of any other retirement system estab

lished under the provisions of the laws of this state or oi any 

charter.' 
The City of Cincinnati established by charter provides a re

tirement system ior employes of that city, the memhns of which 

system would,- of course, not he included in the def-inition oi 

county and municipal employes as given in this act. I lowever, 
the provisions selling up the retirement system for the City oi 
Cincinnati clo not include all employes of such city. The ques
tion is, therefore: \Viii all employes of the City of Cincinnati 

who are not actually members o i that reti rem en t system come 
under the provisions of this act? 

The question also arises in regard to the ;tl]m,·ance oi 
creel it ior service renclerecl priot· to I )ecember 31, 1934. Such 

question is an important one, inasmuch as many employes oi 

I lamilton County have prior service for the City oi Cincinnati. 

The question is: Can this !loan! allow credit for prior service 
rendered as an employe of the City oi Cincinnati whether or 
not the position in 11·hich such service 11·;ts rendered now comes 

under the provisions of the City ]{etirement System? It would 
seem that under the law if any employes of the City of Cincin
nati may become members of the State Retirement System or 
i i any credit is allowed for prior service as an employe of that 
city the City of Cincinnati would have to be assessed the regu

lar rate per centum for the payment of the deficiency and normal 
contribution as all other governmental units will pay. Could this 

Hoard assess the City of Cincinnati regardless of the fact that 
the city has a retirement system of its own?" 

987 

Tn an opinion rendered by me on l\fay 7, 1938, and numbered 2411, 
T stated in the body thereof, as foiJows: 
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"A charter ,·ity in the exercise of its powers of local self

government may provide for the establishment of a retirement 

system for its employes, unless it is prohibited from doing so 

by the provisions of its charter." 

From your communication, ] take it that the City of Cincinnati 

established a retirement system for its employes, which does "not m

clude all employes of such city." 

Section 486-33c, General Code, provides 111 part, as follows: 

"For the purpose of this act 'county or municipal employes' 

shall mean any person holding a county or municipal office, 

not elective, in the State of Ohio, and/or paid in full or in part 

by any county or municipality in any capacity whatsoever. 

':' * * Hut said term shall not include those persons \\·ho come 

within the provisions of any other retirement ·system estab

lished under the provisions of the laws of this state or of any 

charter, nor shall the provisions of this act in any manner apply 
to a police reliei fund or a firemen's pension fund established 
under provisions of Ia w. •:• * *'' 

Jt is to he observed from a reading of the above quoted part of 
Section 4R6-33c, supra, that an employe oi a municipality is expressly 
excluded from membership in the I 'uhlic J•:mployes 1\etirement System, 
if such municipal employe comes ''within the provisions" oi a retire
ment system of a city charter. It therefore must be said that if a 

municipal employe is entitled to membership in the l.(etirement System 
of the City of Cincinnati he cannot come under the provisions of, or be 
entitled to membership in the I 'ublic Employes 1\etircment System and 

that, the fact whether or not a municipal employe of the City of Cincin

nati is actually a member of such city's 1\etirement System is immaterial, 
since the all important factor is whether or not he is entitled to member
shilp in such city's H.etirement System. 

It iurthcr must be said that if by the provisions of the Retirement 
System of the City oi Cincinnati a municipal employe of the City of 
Cincinnati is excluded irom. or docs not come within the provisions of 

the 1\etirement System of the City oi Cincinnati, then so far as that 
municipal employe is concerned, the exception contained in Section 486-

33c, General Code, is not applicable, and the status of such municipal 
employe is as though the City of Cincinnati had not established a retire

ment system. This being the situation. such municipal employes of the 
City of Cincinnati who are not entitled to membership in the 1\etirement 

System of the City of Cincinnati must become members oi the State 
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l'ublic l~mpluyes 1\etirenwnt System, unless they become exempted irom 
such membership. In other ll"!>rds, such municipal employes would come 
11·ithin the ruling set iorlh in my opinion Xo. 2-1-11 wherein I held: 

''II is compulsory for an employe of a ch;nter city that has 
not established a retirement system ior its employes to become a 
member of the Public Employes Retirement System, unless such 
employe becomes 'exempted from membership, by filing written 
application for such exemption 11·ith the Retirement Board with
in I h ree months after the i\ct goes in to effect,' or. such employe 
is a ne11· memb(:r 01•er the age oi tiity years, and becomes ex
empted by filing \\'rillen application for exemption 11·ithin three 
months after being regularly appointed an employe or, such em
ploye comes ll'ithin that class or group that the hoard has author
ity to exempt irom compulsory membership, as provided in 
Section 486-33, supra, or, such employe comes within the pro
visions n f any other retirement system established under the Ia ws 
of this stale or, such employe comes within the provisions of a 
police relief iund or a firemen's pension iund est:thlished un

der provisions of !all'." 

I 'aragraph 8, oi Section 486-32, General Code. reads as iollo\1':-;: 

"'I 'rior service' shall mean all service as a state employe. 
county employe. municipal employe, park district employe, con
servancy employe, health employe or public librat·y employe 
rendered before January 1, 193S, provided that if the employe 
served as an employe in any two or all of said capacities, 'prior 
service' shall mean the total combined service rendered in said 

cap:tcities prior to January I, 1935.'' 

Sed ion 4~o-:Bh. Ceneral Code, provides in part. as follows: 

''The service of all such county, municipal, park di:-;trict. 
conservancy. health and public library employes. including their 
service as county, municipal, park district, conserv:111cy. health. 
public lihr:try amljor :-;tate employes, prior In January l. 193S, 
shall he included as prior service, provided such persons arc 
present county, municipal, park district. conservancy, health or 
public library employes. Credit for service hetll'een January 
I. 19JS, and June 30, 1938, may be seemed by any such county. 

municipal, park district, conservancy. health or public library 
employe. provided he or she shall pay into the employes' sav-
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ings funcl an amount equal to the full additional liability as

sumed by such fun(\ on account oi the crediting of such years 
of service." 

1 t is obvious from a reading of Paragraph 8, oi Sections 4~6-32 and 
.f86-33b, supra, that "prior service credit" is dependent upon being· a 
member of the Public Employes 1\etirement System. Therciore. i i a 

present municipal employe of the City of Cincinnati, \\·ho is exclmlcd irom. 
or, does not come within the provisions of, the J.l.<:tirement System oi 
the City oi Cincinnati, becomes a member of the Public Employes Re

tirement System, such municipal employe by the express provisions oi 
l'argraph 8, of Section 486-32, ancl Section 4~6-33b, supra, is entitled to 
prior service credit ior all service rendered as a municipal employe oi the 
City of Cincinnati prior to January 1, 1935, and, ii prior to January 1, 

1935, such municipal employe rendered service in any tml or all oi the 

iollmring capacities, to wit :-state employe, county employe, municipal 
employe. park district employe, conservancy employe, health employe, or 
public library employe, he is entitled to "prior service credit" ior the to
tal combined service rendered in said capacities pri01· to January 1, 1935. 
1\y the same reasoning it must he concluded that a present employe of 
II amilton County, \\"ho hc;omes a member oi the Public Employes Re
tirement System, is entitled to "prior service credit" ior s~rvices rendered 
as a municipal employe of the City oi Cincinnati prior to January 1, 193S, 
regardless of whether or not the position in \\"hich such service \\"as rend
creel ior the City oi Cincinnati, comes 11·ithin the provisions oi the 1\e
tirement System of the City oi Cincinnati. 

Section 486-33f, General Code, reads in part, as foll01rs: 

"Each county, municipality, park district, conservancy dis
trict, health district, and public library shall pay to the employers' 
accumulation iund the same rates per centum oi the compensa
tion of each employe member employed by it for normal con
tribution and for the def"!ciency contribution as the state will be 
required to pay for its employes in pursuance of the provisions 
of Sections 486-68a to 486-68e, both inclusive. '' ':' *'' 

The language employed in Section 486-33f, is clear, in mandatorily 
requiring a municipality to pay to the employers' accumulation iund ior 
"each employe member" of the Public Employes Retirement System, em
ployed by the municipality, the "normal contribution" and "deficiency 
contribution." Such payments by the municipality are not clepenclent 

upon whether or not the municipality has established a retirement system 
of its O\\"n, but is dependent upon whether or not there is employed by the 
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municipality an employe member oi the Public Employes Retirement 

System. 
ln opinion ~o. 2411, supra, dis:ussing the state's authority to man

datorily require payment by a municipality oi the "normal contribution'' 
and "def-iciency contribution" ior each municipal employe, I held: 

"It may impose upon the municipality certain duties and 
payment of funds in order that the employes oi the municipal
ity may share in the benefits of such retirement system." 

This same conclusion must be reached in the case oi a municipal em
ploye of the City of Cincinnati who is not eligible to membership in the 
city's retirement system, but who becomes a member of the Public Em
ployes H.etirement System. 

Thereiore, in specific answer to your questions it is my opinion that: 
1. The municipal employes of the City oi Cincinnati \rho are not 

entitled to membership in the 1\etirement System of the City of Cin
cinnati, must become members of the State Public Emp~oyes 1-l.etirement 
System, unless they become exempted irom such membership, or, come 
11·ithin the provisions of a police relief iund or a firemen's pension fund 

established under provisions of la\1'. 
2. A present municipal employe oi the City of Cincinnati who is 

excluded irom, or does not come within the provisions of the 1\etirement 
System oi the City of Cincinnati, is entitled to prior service credit for all 

service rendered as a municipal employe of the City of Cincinnati prior 
to January 1, 1935. 

3. A present employe of Hamilton County, who is a member of 
the l'ublic l~mployes' Hetirement System is entitled to prior service credit 
ior services rendered as a municipal employe oi the City of Cincinnati 
prior to January I, 1935, regardless of ,,·hether or not the position in which 
such service was rendered for the City oi Cincinnati comes within the 
provisions oi the J\etirement System of the City of Cincinnati. 

4. The City oi Cincinnati must pay to the emp~oyers' accumulation 
iund the "normal contribution'' and "deficiency contribution" ior each 
employe member o i the Pub! ic Employes Reti rem en t System em ploycd 
hy the City oi Cincinnati. 

]( es peel fully, 
IIERBERT S. lkFFY, 

Attorn cy GC'Ili'ral. 


