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quoted in sub-section 1 of section 1579--715 is sufficit\ntly broad oo includ~ ·tlw ap
pointment of a trustee oo fill a vacancy. in other 'iv<)rdS, is suCh an appointment a 
"proceeding'' as referred oo in this section? 

Section 26 of the General Code provides in part that a repeal or amendment ro 
-a. statute shall in no manner affect pending "proceedings" unless so expressed. Under 
this section there are a number of cases cited which it is believed by analogy apply 
oo the case under consideration. In other words, in oonstrUing the seetion last rileli• 
tioned, it has been necessary to interpret the meaning of the word "proceeding." In 
this eonnectioli a street improvement has been held to be a proceeding. 58 0. S., 225. 
In State vs. Caae, 13 C. C. (N. S.) 449, it was held: 

"Plans of a building commissioner are a proceeding within the meaning 
of this section." 

Also a ditch improvement projeet was held to be a proceeding. Opini<m8 A~ 
·torney-Gemral, 1920, p. 211. 

in view of the fotegt>ilig, it would seem oo do no violence oo the statutes to say 
that an action taken to a~int a tr\istee to fill a vacancy as referred to in seCtion 3262 
would be a proceeding such as would come tmder tlie jurisdiction of the Municipal 
CoUrt of the city of Springfield. The law does iiot favor vacancies in office, and if 
the construction above adopted is not eorrect, tlien there is no means of filling the va.
cancy to which you·refer. 

You are therefore advised that it is the opinion of this department that under 
the provisions of section 1579-715 of the General Code of Ohio, the judge of the tnU.. 
nicipa.l court of the city of Springfield may fill a vacancy in the board of ·township 
trustees of Springfield township, thereby exercising the powers heretofore graD.ted ·to 
justices of the peace of said township under the proviRions of section 3252. 

3905. 

Respectflil.iy, 
c. c. C8Aii~E, 

Atiorney.(Jeneral. 

MAXIMUM COSTS THAT MAY BE CHARGED UNDER THE AMEND.ED 
GARN'ISH~E LAW. 

SYl-LABUS: 

Under the am.endid gtirniiJhee law $2.50 iiJ the mtuimum limilunt ihat m(ty be thargtd 
/M costs, intluding the garniiJMe fee, in tiny prOCeeding tO garnfshee w{Jfea: imsptct£~ 
of the incidental actwm imtituted to en/Mte the judgment. 

CoLUMBus, O&to, December 2i, 1926. 

lJurtiJ.u of lmpeetion and Supervf.8i0n of PubliC Offitis, Columbus, Oh{.(). 
(h::NTLEm!iN:-Ackliowledgment is mad(l of yout communication reques~ing_.my 

opinion upon the following in9tiiries: · 

"Can a justice of the peace collect· ten -per-cent- of. the-wages of. a. martiM 
man on a bill (not for necessaries) that was_ incurred prior t6 July 17th, 1925, 
when the law changed? 
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~- ..• W.hat.fee can b~_charged where-a married m11n can be garnisheed.under _ 
_ 't1J._~:~p%1aw .(fe.e, oi;Jly.$2.50) when the justice.ofrthe peace on that_ju~t ·_' 
·issues an ·atd of execution. ·Can the jlistice and constable charge the same_ 
f!Je .II,S.il! any otber exec1,1tion?". ·- - · · · · · 
:--~~.l. -;_ •. , ~- • • • • •,. • . .-

.. ____ .Jp,·'~~~th~~ -c~~incillcation .Y.ou request my opinion up~n th~Joll~wing jnqwcy, 
t_:\thli<h~m~y weli _oe_ considered i,J,l this' connection: . - - . - . - . 

._ ~~ }'_ "- t ; .... '_- ~ ~ • . • . • .• • . • 

':0 ... ·~ " • : • • - • : . . . .• . . . • 

:··- :. ''shall Jeyy be made on the persona.! earrungs of a debtor for :the next 
· preceding--thirty days if he has rece~v:ed his pay for the first fifteen days of 

that time, or only on the amount that is due or may become due from gar~ 
;;}}~~ee?'~,-; 1 1 :-. 

The questions you present arise on account of the amendment of the garnishee 
,law.. _.Se_ction _10253 sets forth _the grounds upon which an affidayit. in attachment 

. 'ma)/issue; 'and ainon.g' other things', in sub-section'9 thereof, as amended, provides 
• ·-~~No attachment &hall. issue by v.irtue.of this chapter agamst the.personal 

:~=e~~lliP.g~- of'-a)Jy defendant. f~i: services rendered by such defenda~t within.-. 
,'}.~t~ day~ liiefqre th.e.eomm~ncenient of the action-or the issuJ.ng of the at-'-~: __ 
::·taC:i:une~t; Wiless ih.e. defendant iS' riot the.support of a family, or unless the- . 
-:..,1 . • ... • ~-- ..... ... • • • ·, 0 • • • • • • • - • ~' 

~ ,~ti:pcnmt ~f th_e.d.efendaJ;tt's earnings for. said thirty days_. exceeds fifty dollars,_. 
'"arii:Ctheri'oiily as to the'excess over that amount, or Unless the claim.is one . 
. . for .wo~ _and labGr, .!Jr Decessa~ies,_ ~nd then for only twenty per cent of such · 
· ~~~~on~Leaf~ings:" "· · · · · - · · · · · · · · 

':':$.~Qt.io.r/'i621.J;·:a~ I~t-a~e~deil, p;o~Jdes: . ·_ 
·' • ;o..oo ••• ~-~ • • •• • • ' ' • • ~-· • • • • • • 

"the\)~~~~nal :earcing~-~o'.tv eiein~ted by law, in :i.'ddition to the twe~ty · 
per cent for work andJabor, or necessaries, shall be further liable to the plain
tiff for the.ac.iual c~st~ of any proceedings brought to recover a judgment 
,~o:r !lU.c!( ~-q~jZ_ and iabor, or necessaries, and for any proceedings to satisfy 
·said 'j'udgro'ent ·-in any sum not to exceed two dollars and the necessary gar
nishee fee for each suit, a,~ti!:~RJ!!~ntL lJ.l<i.of .~ecution or other proceeding. 
Such garnishee may pay to such debtor an amount equal to eighty per cent 
of such personal earnings, less the sum of two dollars and the necessary gar~- : -
nishee fee not to exceed fifty cents, if the same is demanded by the garnishee,- · -

.Jo-!.a.ctual .cos~:~ her~in pro-vi~eq~ due ~t -th_!!· time of the- service of proce(lS_ 
'or'whi'cll'Iriay become' due' -thereafter -~d before tiiaf and be released from. 
any further liability to such' cniditor, or io' ti:t'e court or any officer thereof, 
in such proceeding, or in any other proceeding brought for the purpose of 
enforcing the payment of the balance of the costs due in said original action. 

,:tJg,_th ,t.he ,~_eptor: and the _cr~~tor- sh~ Ji~~~e .be ~elease? Jrqm. aw fl,lrther 
.Ji~!llt,y;);9 tJ.\~.co~t 0\'-1;1-DY.Q~cers thexeo~ in,sllf?h .. pro9eedings or in.~y .. ·. 
"'other i>r&eedings iirough~ £9~: 't~e ·piJrxiase .of. enf?rcing the .Payflient o(tl:te, .. 
balance of the costs due in said-original action." 

:.. :~ ... '-r · . .: ~. V' J::;,- ~ ~ " .••• -. :.-. ~ ••••.•• 

'Alter' ·consideration if is believed --that the only inquiry which this department 
may logically un~ertak.~ to -~w~r- .i,s the. ~COIJ.d.'-qRestipn.-ill .. Yo~-14.-st_letter, ,whk:h 

.. ~r.t:M..~ .. fp .. f<PEl..iiP.:o.~t<2Cc.os~: lind. (ee,s. ~hat, IDAY. .b~ ~Ph~~ .. Ln other. woras, this 
-i'iiqlilry'' concerns' yoUr :B'ureau becaUse- of yolir juriSdiitiQJi' ov.er- tb.e-.ei8.i:P.ination. of 
records involving such. On the other hand, the otlier questionS are· oCa judiciai na-

turJ:~~"-<?:.onli_c!lrn.~t~~-c~vjl.·; ~i~ ..... o~ ,~t~~~·-: _l'4e~ef~r~, ~-~~~ ~!1, be attempted 
as IAolci.¥'-'Y :t e P..I\t¢ l~QI.U!'Y, ~-

~· ...,..'l.io- I~~,.., !,.~• + '. "•··~·,.-
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Under section 10271 as it existed before amendment, it was held by the Attomey
_General,_as displosed by the ;Reports for the year 1914, page 1035: 

___ : ."Only ten per c-ent or iuch ·personal ~~hungs, plus ~ci{iit: c~s~, '11nJ· fifty 
. ~centS' garnishee .-fee for. the garnishee; if such ga.rnisl;t~e- 'd!miail~ ·:_the _.same, 

.... shall be subject to such attachment: Any additional fees over' ana 'above 
this amount may l{e legally taxed and collected same as any other cause of . 
action, but cannot be collected from the defendant in such ancillary' pi:O.: 
cee<;ling." .. 
It was further held in said opinion that the term "costs" employed ill se~tion-.10~71 

of tlie G~neral Code, iiicludeci magiStrate's and con.Stable's fees as:we.ll as· t~e f~es. 9f 
Witnesses. and jurors. · · · · . · . ··. ·: 

In other words, under this section in its original form, 82.50 was the maximum 
amount _of costs and garnishee fees that could be charged in any case for the attach
ment on the'ground of necessaries. ··The section, as amended, differs in some respects 
in the language used, from the old section .. Under the old section. ten per cent Wll-5 
the amount of personal earnings subject to such attachment, excepting fo:r,:'_t~ )~o~ts 
·above ·mentioned.' Under the new section twetity per ·ce~t is subject to such. attl!:c4-
ment, and has as its basis not only necessaries, but "work and labor." This distinction, 
of course, does not affect your.inquiry. . 

In order to more Clea'rly set forth the distinctiori between the . two· provisions, 
a part ·or· the originai section is her~in set forth, as follo~s: ... '} 

. .'~"'/ . . . ' .- \ .; ... 

. ~'The persm;al e~rnings now exempted by la{v, in addition to 'the ten pe_r 
cent for~ necessaries, shall be further liable to the plaintiff for the actual 'co~tS 
of any proceeding brought to recover a judgement for such necessaries, in any 
sum.not to exceed two .dollars and the.ne~e~sary garnishee fee." 

·' ·: I~ analyzi.n:g the two proviSions there is no douJ>t .. m my ID.i.nq but, that $_~:o:§:·i~ 
th'e maximilm amount that may·be charged for costs iii such a case, whether'it.be ~ 
.connection with securing judgment alone, or whether there is in ~~nn~cti9n ·Wi_tji.-tlie 
s~me, other proceedings to satisfy said judgment. · . · . • · .. · . · ·_ .... : _.: ;·_ ...• 

· ·· In view. 6{ the language Use_d, there seems to be some ~ound for a!guin!))?.t_ J~u;i~ 
probably a garriishee fee might be charged fqr eachsuit, attac~me~t;. aid of:ex~cii'jii)~ 
br other proceeding. · In other words,'' in the first sentence of the ameii:deO. law_ ~f'i~ 
arguable that the garnishee might be entitled to his fee in issuing the original serVi2e: 
~nd furt~er! collect ~,tee in the. proceeding in_ aid of -~x~cu,tion,. e~~:-., ¥9wever, it 
1s not oelieved that this lS the real mtent of the Jaw. While the law has )j~en amended 
so as'0 impose. greater bur~eris 'upon: the 'wage earner, it.~ hot .b~li~~~d_t~~:~-t~~ lan
guage used justifies the conclusion that any ad~tional.'co_s~ _a~. 4> pe:'imi>9s~d :pther 
than the maximum of $2.50 in any case, irrespective of' the incidentaJ'proceetlings 
that may be ~ecessary in order to collec~ .o~ re~~?rce t~e- judgD,Je!lti 

Re5pectiully, · 
c. c. CRABBE, . ' .. 

. . . Attor:M.y1J;;_{ifr~1;;, 


