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. County Commissioners; Com.pcnsalion ol, How Paid. 

Blai;1 for the i111provement. of the Ohio State libtary room; 
the library commissioners, with the written consent of the 
govemor, auditor of state and the secretary of state, have 
the power to employ upon the· work contracted, additional 
force and supply the necessary material, etc., as p·rovided in 
the twelfth section of the act o f April 3, 1873 ( La ws, p. 
106)' but whether they should exercise that power re.;ts in 
their sound discretion . . 

Very respectfu lly, 
JOHN LlTTLE, 

Attorney General. 

COUNTY COMMISSIONERS; COMPENSATION OF,· 
HO'vV PAID. 

The State of Ohio. 
Attorney General's Office, 

Colw~1bus, Novcn•l>er 30, 1875. 

·f. L. Vall(L'IIdighmn, Esq., ?rosccuti11g A ttomey, Ha,milton, 
Ohio: 

I 
Dc:AH SI R :-In answer to yours of yesterday I have to 

say, that under the act of M·arch 30, 1875 (Laws, pp. 169, 
170) , county commissioners cannot properly be paid their · 
per diem mileages, etc., until the same shall have been cer
tified to by the prosecuting at torney of the proper county 
and approved by the probate judge thereof. 

Very respectfully, 
JOH N LfTTLE, 

Attorney General. 



Count)' COI/111/i.ssioucrs Cau11ol Furnish Otlircs· for Pros.:
r.uriu~ Attorueys-Harrits Guards: Pasnr.:nt of. 

COUNTY CO;.\.f:MlSSlO~ERS C.-\:\ .:\OT FUR:-.i fSH 
OFF1C.ES f"OR PROSECL'TI)iG ATT O R .\EYS. 

The State of Ohio, 
Attorne,· General's Of~ 

Columbus, December 1~ 

E. J. Ducr, Esq._. Prosecuting A/lome)', Millasuurg, Olrio: 
Dt::.\R Sr•~ :-This in answer to yours of the 8th insta;1l: 

County commissioners have no warrant or authority in law 
to renl or providl' at public c~pcnsc offi~l::; {~)r proscn1ting 
attorneys. 

Yours, etc., 
)OI-l\! UTTLE. 

Attorney General. 

HARRIES GUARDS_;._f~ Y!vJENT OF. 

The State of Ohio 
~-= ...... 

Attorney Cenerars 
Columbus, January 

General !a111es 0. Am.os, Adjuta.Jit Generai: 
Srn :-In answer to your communication of the 22d ult. 

I have to say: 
That under the circumstances cletailed, the account for 

the per di-em of members of the Har ries Guards, Ohio Na
tional Guards, for September I and 2, 1875, should be ap
proved and paid ont of the State treasury, when an appro-
priation shall be made for the· purpose. · 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 
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Jl.qualiiation of Railroad Property for Ta.ratio~£. --- - - -
EQUALIZATION OF RAILROAD PROPERTY FOR 

TAXATION. 

The State of Olrio, 
Attorney General's Office, 

Coltunbus, January r 2, r 876. 

ffoli. fames Willia111s, ,4uditor of State: 
Sllc-The W0rds "such property'' in the fifth section of 

the railroad tax la\V of May r, 1862 (S. & S., ;:67), embrace 
"road bed, water and wood stations, and sue/£ other realty 
as ·is necessar)' to the daily rwmi1~g operations of the road." 
All of such realty. should be ·:distributed.'' What buildings 
and lands are thus necessary is a question of fact wJ1ich 
neither of us perhaps has the means of determining. The 
determination is ldt, I should say, in the first instance, to 
the board of county auditors in the light of the facts which 
the 'fourth section gives them authority to obtain. The pre
sumption is that officers do their duty. If any board, there-

. fore, "distribute" giveri reafty, it is to be presumed to be of 
the description named. Though thi~ presumption might not 
be conclusive in the courts, it should not, in my opinion, b~ 
disturbed by the auditor of state, particularly after confirrn
atory action by the State board o( equaliiation. 

It follows that )'Oll should not advise the auditor of 
Franklin County to depart front the action oi board of 
county auditors rc:specting the ·c. & H. V. R. R. 

Very respectfully, 
JOHN LITTLE,-

1\ttorncy General. 
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The General Assembl:y Has Po~(•er to Levy a. Special Ta.v 
Upou Dogs. 

T HE GENERAL ASS£MBL Y HAS POWER TO LEVY ' 
A SPECIAL TAX UPON DOGS. 

The S tate of Ohio, 
Attorney Generar s Office, 
Columbus, February 4.; 1876. 

. . 
Hon. Charles H. Crosvc1W1', Speaker of the House of Rep-

rese 11 ta I i<ll:s: 
StR :-I have the honor to acknowledge the receipt of 

House Resolution No. 36, which reads as follows: "Re
solved, that the attorney general is hereby respectfully re
quested to transmit to· this H ouse, at his earliest convenience, 
his opinion asto whether the Legislature can constitutionally 
enact a law levying a ~pecia l tax upon dogs;:' and to s ubmit 
the following in answer thereto: 

The power to determine the purposes, extent, objects, 
and manner o i taxation is a legislative one. · 

Under the general grant, in secti01i J, article 2, of the 
constitution, unrestricted by other provisions, the Gl:ncral 
Assembly wot•ld have unlimited legislative authority, and 
unquestionably, could make a law to levy a special tax upon, 
or prescribe a penalty for the keeping of clogs. . 

The question, then, is presented, whether there be such 
a limit<ttion upon this grant of legislati ve power as to pre
vent the enactment of such ·a law. If there be any, it is 
contained in the following language from section 2, article 
I 2 of that instrument, to-wit: "Laws shall be passed taxing, 
by a uniform rule, all moneys, cred its, investments in bonds, 
stocks, joint stock companies, or otherw.ise; and, also, aH 
real and personal property, accord ing to its tr.ue value in 
111011ey." 

And is . the limitation to be found here? · 
Clearly not, unless dogs are "property" within the 

meaning qf the tenn. as used. For "an express direction to 
impose a tax on all pro pert')' ·by a uniform rule does n<?t nee-. . 
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·The General Assembly Has Pocecr to Lc·;:y a Spcoal Ia.~· 

Upon Dogs. 

essarilv exduck taxation upon that which is not property, 
or c9vcr the whole ground included \\' it.hin the limits of the 
taxing power." ( ttth Ohio S tate, 540; also 5th CJhio State, 
589, and 18th Ohio State, 243.) 

Property in a general s~nse, is the rigl1t or interest o£ 
one in a thing .. .It nsuall_v, but, nec~ssarily, has a mone.v 
value. Value, too, ma~· exist aside from property. (3d 
Ohio St;ue, 7·) The term, howl'ver, is here us eel i11 its 
more liJllited sense, and refers 0111y to such property as has 
a lllOnc.\· value-"a true va lue in money." Dogs an: not of 
that description of property. They bck the dement of 
money value. T hey are not among those domestic animals 
which Blackstone clcchres to be "abso'I utc property," and of 
which he sa~·s: ·~The stealing and fon;ible abduction -of 
snch proper·tr as this, is also felony, for these are things of 
intrinsic value, servin~ for ·rhe food of man or else for the 
uses of husbandry .. ( 2 J:Iackstonc. 388). At common law 
a dog COUld not be lhL' subject. Of larceny because he had llO 

·'intrit~sic value.''. (4 l::lackstonc, .236; 8 Sergeant and 
Rawle. 57r.) l d? not see that the la.w is different in Ohio; 
it certainly is not as to dogs not listed for taxation . 

Tl1e legislation of the State seems to rt•cognize them 
:\~· not being property of valne. The act providing for their 
valnation for taxation significantly relieves the owner f1·om 
qualifying to the return. Their destruction, when not listed 
for taxation. etc., without compensation to owners, would 
not have been authorized, I take it, especially in view Of 
the constitutional provision that "private property shall ever 
be had inviolate." i f they had been regarded by the Legisla
t ure as "properly'' having a "true value in money.'' 

Dogs, therefore, not being property within the meaning 
of sai<i section 2, and thf' power to tax what is not property 
not being denied by said section (as said by Ghol'son. J ., in 
the case in rrth Ohio State), the General Assemoly is not 
limited to the ''un iform rule'' therein prescribed with respect 
to their ta:.;:ation,· but may resort, under the general gr;uwof .. . 
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The General A.ssembl)' Has Power to Lcoy a. Special Tax 
Upon Dogs. 

power, to any mode for the pmpose it sees proper to adopt. 
I would nor be understood as saying that the power to 

' levy a special tax upon the keeping of dogs or to assess a 
penalty against the owners thereof for a· proper purpose, 
hinges upon the question whether dogs are property. It 
will be observed that the language of the section quoted is, 
"Laws shall be passed ta.ring/' etc. ·'It is settled by re
peated decisions of this court," says Brinkerhoff, J., in r8th 
Ohio State, 242, "that the section oi the constitution just 
referred to is only applicable to, and furnishes the govern-

. ing principle for, all laws levying taxes for the-general re<.,c

. nue. whether f~r state, county, town~hip. or municipal cor
porative pmposes :"and it was th1: 1·~ held that a speci<tl as
~essment upon gas companies i111posed by the act of April 
6, 1866, <.uas not n ta.~: for the purpose of general revenue, 
and not unconstitutional.· It would seem to be the opinion 

. of the judge that inspection and license laws, imposing spe
cial charges upon occupations and trades, would be upheld 
on the same grounds. And in the 8th Ohio State, 333, the 
doctrine is announced by the cou rt that "assessm<nts are not 
embraced w ithin the meaning of the word 'taxing,' in the 
::.ccond section of the twelfth article of the Constitution." 

I feel quite sure, therefore, that a Ia w imposing a spe
cial assessment upon the keeping of dogs, not for the purpose 
of general revenue, but to crear·e a fund for examples where
with to pay for 1hei r ravages, would not be in violation of 
t·he constitution, even if they should be helcl to be property 

of valuf.. 

There is sti ll another ground upon which such legisla
tion would b~ sustained, namely: that it involves put the 
legitimate exercise of the police powers oi the State. Under 
t·hem the State 11as the authority to protect its ci tizens in 
their industrial pursuits, and preserve their property from 
wanton destruction by whatever means may be necessary. 

(See Cooley's Constitu~ional Law, 573.) 
In Indiana, where the constitution on the subject of 
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Probate fudgtt; Cormnertcement of Regular Term of. 

taxation is similar to our own. it was held that ·'as a me:~sun.: 
of internal police, the Legislature has the power to encour
age the rearing of sheep, ami with that object in view, to 
discourage the keeping of dogs, by assessing a penalty upon· 
tbe owner or keeper of the -l<ttter,''· and that such a penalty 
is not a "rax" within the meaning of the constitution. 
(Mitchell vs." vVilliams, 27th Indiana, 62.) 

It neeeds scarcely be said that the action of the people 
in voting down the proposed amendment authori:zing a spe
cial tax upon dogs, at the recent election, can have nothing 
whatevt?r to do with the interpretation of the constitution 
as we find it. The amendment may have been rejected be
cause it was thought to be superliuous. · 

very respect fun)'' 
JOHN" LITTLE, 

Attorney General. 

PROBATE JUDGE ; COMME~CE:NIENT OF REGU
LAR TER:\·I OF. 

The State of Ohio . 
. Attorney General's Office, 

Columbus, February 4. 1876. 

Byron Still<c•e/1, Esq._. Prosccufi~tg Attomey. Ashlcmd, Ohio: 
Dt::.-\R Su~ :-In answer to yours of the :2d inst.. I have 

to say: The regular term of a probate judge-elect begins 
February 9, -succeecli11g his electiory. 

Very respectfully. 
JOHN LITTLE, 

.Attorney General. 
P. S.-Piease communicate the contents of this note to 

Mr. Taylor, the judge-elect. who~e letter r have on the S301e 

subject. J. L. 
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Religious Libert)' in the Ohio Penitentiary. 

HEUGlOUS LIBERTY IN THE OH.IO PE~ITEN
T li\H.Y. 

The State of Ohio, 
i\ltorney General's Office, 
Columbus. Febru3ry 4, 1876. 

Colonel C. S. J.nnis. Wardc11 of Ohio Peuitrnt·iory: 
. SIR :-I am in receipt of your communication of the 

31st ultimo, in which you ask "if the word 'person' in th'e 
'B ill of Rights'-article r. section 7. of the Constitution of 
Ohio_:indudes ·convicts in the Oh io Penitentiary, or is it 
restricted to persons outside who have not forfeited their 
rights by being convicted of crime;" also, ''i f a prisoner says 

it is against the dictates of his conscience to attend any par
ticular reli~ic-us services. wot~ l cl it be a violation· of the .con
stitution a;1d laws of Ohio for me to compel his attend
ance?'' 

The portion of the section, to which your inquiries re
late, rcacls : 

"All men have a. natural an~ indefeasible r ight 
to .worship Almighty Gocl' according to the dictates 
of their own conscience. No person shall be com
pelled to attend. erect or support any place of wor
ship, or maintain any form of worship, against his 
consen t : and no .prefercnce shall be given, by law, 
to any religious society; nor sha ll any interference 
with the rights of conscience be permitted." 

A prisoner shoLlld be accorded 'the rights and immunities 
specified in said section, so far as consistent with a proper 
and necessary prison d iscipline. To the extent, if at all, that 
their "cur tailment"' is necessary to such discipline., he may 
be regarded as having put them in ~beyance by his crime. 
for the time being. ·what discipline is necessary to a just 
and orderly administration of the affairs of the penitentiary. 
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the law must determine, and by its determination the execu
tive officers of the prison must abide. . 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

DISCHARGE OF PRISONERS WHEN NOT 
BROUGHT TO TRL'-\L. 

The State of Ohio, 
Attorney General"s Office, 
Columbus, February IJ, 1876. 

G. F. Robinson, Esq., Prosewt·ing Attomey, Ra.<;cnna., Ohio: 
, DE:\R StR :·-Yours of the lOth · received and contents 

considered. I see no escape from the inflexible rule pro
vided in the I6Ist section of the Criminal Code. There is 
no exception to the right of the prisoner to be discharged 
when not brought to trial before the end of the second term 
after indictment, except the one named in the section, to
wit: Wl)en the delay is occasioned by the prisoners' appli
cation. If it had ·been intended that the further exception, 
specified in section 87, should obtain, it would have been 
so provided. · 

·I have called the attention of the chairman of the House 
Judiciary Committee to the ,:natter. 

Ve.ry respectfully, 
JOHN LITTLE. 

Attorney General. 



·31iJ. 

Agriwltmal Coilegc Trustees Can Compromise Cc·rtain 
.Land-l::x tra. Co111pcnsatio11 to Clerk of House of Rep
rescntal-i<-'CS. 

AGRICULT URAL COLLEGE TRUSTEES CAN C0~1-
PROlvliSE CERTAIN LA I\' D. 

The State of ·Ohio, 
Attorney General's Office, 
Columbus, February 24, 1876. 

Hall. Ralph Lute, Ironton, Ohio: 
S!R :-·In answer to your two communications-one of 

the qth, per :i\{r. \Vacldle, and the other of the 19th inst., 
both just received- I have to say : 

I think the Board of Trustees of the 0. A. & l\1. Col
lege ma1; legally and properly adjust and compromise claims 
as to odcllists and strips of land such as you describe. where 
the cost . of appraisement, etc., would exceed the value 
thereof, without having the same appraised. 

Very respectfully, 
JOHN Ll TTLE, 

Attorney General. 

EXTRA COMPENSATION TO CLERK OF HOUSE 
OF REPRESENTATIVES. 

Xenia, Ohio. April l r, 1876. 

Hon. fa111es ~Vilfiams, Auditor of State. Colum.bus, Ohio: 
De:\R SiR :·-Yours of yesterday at hand. You say Vvil

liams Leonard, Clerk, of the House of Representatives, has 
been voted by resolution 180 days' pa)' ·" for bringing up the 
recorded journal,"' and has the Speaker's. certificate ior the 
same; and ask whether it shoukl be paid in advance of the 
work to be clone. The Statute ( S. & S., 696) provides that 
the clerk of the House shall rece.ivc five dollars. per day "for 
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each day's attendance during the session of the General As
sembly;" also, that he shall be entitled to the same compen
sation per clay all er the ad jomnment "for making out in
dexes to the recorded and printed journals;· and that he 
shall be entitled to no "other allowance or compensation for· 
services after the adjournment of the General Assembly, cr.r
cept as ma.y· be pro·uidcd b~· lmi.• or resclutioll:'' (S. & S., 697, 
Sec. 3.) I::y implication therefore the clerk nay be allowed 
hy resolution other compensation for. services than his per 
diem. · Hlhat that shall be or 7(•1lm it ~hall be paid, I shOtil d · 
say, depends upon the lan~uage of the resolution itself, 
which is not .before me. The additional allowance is to be 
made'"as may be provided by " '' * resolution. 

Under the .statute as it for merly stood, the clerk was 
allowed but the five dollars per day for any service pcr
forml!d under resolution. (0. L.. Vol. 62, pp. 12 an<! S·) 
This feature having been omi tted in the present law. the 
whole subject of additional allowance is left to tile proper 
house. 

Yours, etc .. 
JOHN LITTLE, 

Attorney General. 

PUBLICATION OF LEGAL ADVERTISE~{ENTS. 

The State of Ohio, 
Attorney General's Office, 

Columbus, O ltio, May 4, 1876. 

!. A. Pearson, Esq ... Prosewt-ing Atto-rn ey, vVoodsfield, 0.: 
DEAR SIR :-In yours of April 24th, you say there are 

two newspapers published in ?vlonroe County-''The Spirit 
·of Democracy, Democratic, and the lVIonroe Democrat, In
dependent;" and you inquire whether certain matter, spec-' 
ified in section 2 of the act "To fix the price of ·legal ad-



Apportionnwnt of Railroad Properl-y for Ta.Tation. 

verting' ' (advertising), passed l'viarclr 25, 1876, should be 
published in both. 

I think the publication should be in both. The require
ment is that publication shall· be in "tit~o 1U!w~·pa.pers." \"/hat 
fol lows, to-wit: "one of each political party, if there be two 
papers of different · potitical principles," etc., is directory as 
to the mode of fulfiil ing the requirement. 

The clause ';if there be two papers of different political 
principles,'' etc., refers to and qualifies the phrase "one of 
each political party," and ·not the preceding one-"shall be 
published in two newspapers." 

It follows that if there were but two papers published in · 
a county and both were of the same political principk!'. pub
lication must be made in each. 

Very respcctiully. 
JOHN LITTLE. 

Attor:ney General. 

.APPORTIONMENT OF RAILROAD PROPERTY 
FOR L\XATION. 

To A11d1:tor of State: 

The State of Ohio. 
Attorney General's Office, 

~olumbtlS, l'day 4, r876 . . 

Sm :- All str uctures and realty necessary for, or used 
in the daily rt1t11ling of operations of the road, should b<: ap· 
portioned. Realty and structures entirely disconnected with 
the road and not used in connection with its operations for 
storage or otherwise,· I think shou ld not be apportioned. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 
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ENIPLOYMENT OF RELATIVES OF TRUSTEES IN 
LUNATIC ASYL UMS. 

The State of Ohio; 
A ttom ey General's Office, 

Columbu_s, J:vtay s. 1876. 

!Jr. Richard (;uudry_. Medical Supcri~ttcndcllt Alhcns Asy
/un~. Athc11s_. Olto: 

DI::At~ S ll< :- Without undertaking the difficnlt task of 
defini!lg what is JUeant by the phrase, "related by blood or 
marri~ge. '' ~1secl in sectio n I I o f the act of March 27, 1876 
(p. 84 of Laws), I have to say in answer to yop rs of the 
19th t!lt.-too long tmanswerccl: 

First-'"The daughters of a trustee's wife's brother .. 
co:ne. in my judgment, within the pro hibition of the. section; 
but "'the sister of a trustee's son's wife" does not. 

Second-It is your d uty to remove such employes as 
the section forbids to be employed. 

Third--The phrase ·'under the direction of the medical 
s uperintendent and trustees," qualifies the last clause in . 
section -9, a s well as the preceding ones. The steward. the re
fore, ha~ no authority ou his o~c''ll -motio1i. to employ an(l dis
charge attendants. Under section I 2. the medical superin
tendent has such a uthority. He is the official. and rcspon
!'iblc head o f .the institution. l t cannot. have two . 

Very respectfully, 
· .JOHN _UTTLE, 

· Attorney General. 
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Fees of A ttarncys for Drjwdi11g lndigCJ:t Prisoncrs-r:·u.!,:i
ti·ucs From fu5ticc .: Rendition of.: l?.r.ndition ol Grorgc: 
f1f/. B-urdell. · 

rEES OF ATTORNEYS FOR DEFENDING INDI
GE:\T PRISO!'\ERS. 

The State of Ohio, 
Attorney Gencrai·s Office, 

Columbus, June 30, rS;6. 

JrVm. S. CroH·c/1, Esq., · Prosecuting .:1/lorucy, Coshoc!oJ;.; 
Ohio: 
DI~AH su~ :-Absence from the city has prevented earlier 

attention to vour communication of the 22d instant. 
. In reply, I .have now to say that, in m~' opinion, the 

county commissioners can allow each attornev $roo for his 
services in defending a person on tria l for homjcide, if they 
see proper so to do. · The matter is discretionary with them. 

Very respectfully, 
JOHN LITTLE, 

A ttorne_y General. 

FUGITTV ES FROi'l'l JUSTICE; RENDITION OF; 
RENDITION OF GEORGE W. BURDELL 

The State of Ohio, 
Attorney General's Office, 

Colmnbus, June 30, ·I 876. 

Ron. R. B. Ha.yes, Go·ucrnor: 
DtAR SrR :-I have examined Governor McCrearv's let

ter to you under the .elate of June 23d, relative to the rendi
tion, etc., of George \V. Burdell, a fugitive from justice 
from the State of Kentucky, and have to say in respect· 
thcr~to: 

The action by and before Judge Goode, to which the 
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Jetter refers, ~vas had in p,ursuance of the act of March 23,' 
1875, entitled, "An act to regulate the practice of the peliv
cry of fugitives from justice when demanded by another 
$ tate or Territory (Ohio Laws, Vol. 72, p. 79). 

It has been and is a question, in m_v mind. whether. this 
act can be supported in view of the legislation of Congress 
upon the subject. Similar legislation in the State of Indi
ana, ho\vever, has been upheld by the Supreme Court of that 
State. It is ~1oped the question may be judicially determined· 
here at no distant day. But while the act stands, there 

seems to be no escape from the Hnexpected consequences qf 
its· operation. 

If in this case the evidence or matter found by Judge 
Goode to be wanting -can· be supplied a new warrant .can 
issue and another arrest be made. 

Very respectful! y, 
JOHN UTTLE, 

Attorney General. 

BELMONT COUNTY ROA.D BONDS; ASSESSMENT 
FORUNPAID ONES. 

The State of· Ohio, 
Attorney General's Office, · 

Columbus, July 14, 1876. 

Hon. Jmnes T'V1:U£ams, A ·uditor ofState: 
SrR :-In _response to yours of yesterday and the inquiry 

contained in· the letter of the ·auditor of Belmont County 
addressed to me July 7 and referred to you as pertaining 
more especially to matters of your office, I have to ·say: · 

It seems that the county commissioners of Belmont 
County in the year r868, commenced the construction of a 
road ·under the act enti'tled "An act. to author!ze the county 
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Ga,lt-ipolis Bonrd of Educntio11 Fa:il to Organize; Dut-ies of 
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i1t R clntion Thereto. 

commissioners to con'strnct roads on petttton of a majority 
of ~ancl owners along and adjacent to the line of ;;aid road and 
to r epeal an act therein named," and made what 'was sup- · 
posed to be the necessary assessments to redeem the bqnds 
issued in that behalf; but at the end of five years there re
mained unpaid an·d unprovided for, bonds of such issue to · 
the amount of 'SOme $8,000. 

It further appears that the ·District Court of that 
county, at its late term, in a proceeding in mandamus, in
stituted by the holders of such unpaid bonds, directed a levy 
to be made for the payment thereof withOt1t delay "accord-
ing to law." . 

The inquiry is, what is "according to law?" Shall the 
"levy" be upon the property of the ~ounty generally, upon 
the lands within the " bounds of the road," or upon both? 

l\1y answer is, that the assessntents for thP. r edemption 
of such bonds ·s11ould be made upon the lands only within 
the road limit heretofore assGssed, according· to the act of 
l\hy r, r87r. (Ohio Laws, Vol. 68, page no.}. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

GALLIPOLIS BOARD OF EDUCATION FAIL TO 
ORGANIZE; DUTIES OF THE COUNTY COM
MISSIONERS AND PROSECUTING ATTOR7 
N£Y IN RELATION THERETO. 

The State of Ohio, 
Attorney General's Office, 

Columbus, July 20, r876. 

Ira Gra'ham, Esq., Pt'osewt1'11g Attorney, Pom,erO)J, Ohio: 
.D£AR SIR :-Under the circum~tances de~ailed in yours 

of recent date, with respect to the board of education which 
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1·efuses to organize, etc., a case is presentoed for the inter
position of the county commissioners. ln case of their 
action, the~: can only ·exercise the powers conferred by the 
law in that behalf. (Sec. 59, School Lnv, Laws. 1875, p. 
59·) They have no authority to remove the members-elect 
of the board. 

Yon should, in my opinion, in the meantime enforce the 
·penqlty· prescribed by law (same section) against the tlWnt
bers .. causing· said failure.·· 

Yo.urs, de., 

JOHN UTTLE, 
Attorney General. 

RENDITION CASE OF GEORGE W . Dl.JRDELL. 

To the Go·uemor: 

The State of Ohio, 
Attorney General's Office, 

Columbus, July 20, 1876. 

S IR :-In regard to the request of the governor of Ken
tucky that ''_,.·ou have the Burdell case immediately carried 
lo the Supreme Court * * so that what seems to be a 
conflict between Stare · and Congr~ssi onal legislation may be 
judicially determined," I have to say, that the record in that 
case ( if in fact any w~s made) would not be in shape to 
carry the case to the Supreme c ·ourt. 

I shall. in accordance with your request. take the first 
opportunity to have the question involved j uclicially deter
mined. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 
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En·o·rs 111 Estimates for Construction of P.nblic Bwildings 
May Be Corrected-Fees of fnsticcs and Constables. 

ERRORS IN ESTilVfATES FOR CONSTRUCTION OF 
PUBLIC BUILDINGS MAY ,BE CORRECTED. 

To the Goven10r: 

The State of Ohio, 
Attorney General's Office, 

Columbus, August 4, 1876. 

S I R :- \.Yhen clerical errors occur in estimates for the 
construction of public buildings, and such errors are not 
discovered till after the estimates are approved according 
to law, I see no objection to the correction of such errors by 
the sanction of the officers, approvi·ng at any time after the 
discovery. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

FEES OF JUSTICES AND CONSTABLES. 

The State of Ohio, 
Attorney General's Office, 

Columbus, August 12, 1876. 

f. E. Stephenson, Esq., Prosauting Attqrney, Chardon, 
Ohio: 
DE:\R SIR :-An ansvver to your favor of the ;th ultimo 

has been unavoidably delayed until now. 
The questions you ask are fi rst quoted and then an

swered: 
First-"Are county commissioners by law authorized to 

order payment .out of the county treasury costs and fees 
due justices and constables in ·cases of misdemeanor, ,pro
vided the complaining witness is pecuniarily responsible?" 

A11swer-No. 
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Second-"Are county commissioners by law authorized 
to order the payment out of the county treasury costs and 
fees due justices and constables in penitentiary. offenses 
when the State fa ils to convict?" 

Ans.we?'-Yes. 
There are no other statutes regulating the payment of 

costs and fees due justices and constables in criminal case~, 
other than the ones you refer to. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

MEANING OF THE WORD "ARMORIES" IN .THE 
MILITIA LA\V. 

The State of Ohio, 
Attorney General's Office, 
Columbus, September I, 1876. 

To the Adfutant General: 
SrR :-The '..vord "armories" used in the 34th section of 

the act of April u, r876 (0. L., p. 179), means p laces 
where arms and instruments of war are deposited for safe
keeping; nothing else. It does not include, in addition, the 
idea of .drill room. 

Very respectfully, 
JOHN LITTLE, 

Attorney General.' 
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C!lnrch Property Not Exempt From, Assessment for bJi
prO<.Jemcnf.s of Certai:n Class; ConslrHctio~.t of Drai·nsJ 
Etc. 

CHURCH PROPERTY NOT EXEMPT FROM AS
SESS.MENT FOR IMPROVEMENTS OF CER
TAIN CLASS; CONSTRUCTION OF DRAINS, 
ETC. 

The State of Ohio, 
Attorney General's Office, 
Columbus, September 20, 1876. 

E. P. Wilmot, Esq., Chagrin, FaJls, Ohio: 
DEAR SIR :-In reply to the questions you ask in your 

favor of _the 14th instant, I have to say: 
First-I find no provision of law for exempting church 

property from being· assessed fo1: building and repairing 
siclewalk·s ordered by the council. It should be treated as 
other property. 

Seconc:.l-If there is no fund to ~onstruct the drain the 
council have no authority to constrnct it acro~s private prop
erty., or elsewhere. If such construction, however, is neces
sary for sanit~ry purposes they ;,,ight borrow money there
for. 

Very respectfuHy, 
JOHN LITTLE, 

Attorney General. 
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CouniJ Commiss!o:tc:rs No Authority to Employ a Cieri~ Pro 
Tent Wlteu Baurd of Edncotion Fail to 01·ganize
Lcgal Adr:crtising; Conslrtiction of Act of 1876. 

COUNTY COi.\fMISSIOKERS NO At:THORITY TO 
EMPLOY CLERK PRO TEM WHEN BOARD OF 
EDUCATION FAIL TO ORGANIZE . . 

I 

J 
The State of Ohio, 

Attorney General's Office, 
Columbus, September 20. 1876. 

Ira c·raham, Esq., Pomeroy. Ohio: . 
Dr::.\1~ SrR :-In reply to your favor of the 6th instant, I 

llave to say, tha t I do not see that the commissioners had 
authority to appoint and pay a· derk. The auditor, the·re~ 

fore, ca nnot be required to issue his warrant·. 
Very respectfully, 

JOHN LITTLE, 
A1torne_v General. 

LEGAL ADVERTISING; CONSTRUCTION OF ACI' 
OF IBJ6. 

The State of Ohio. 
Attorney General's Of-fice, 
Columbus, December I4, 1876. 

F. C. La:o.•to11, Esq., Prosewti11g Attorney Auglaizc County, 
vf/apakoncta, Ohio: · 
DEAR Sm :-J n answer to your inquiries, of . the 28th 

1dt·imo, I have to say: 
The second section of the act of March 25, r876 (Laws, 

·p. 75), does 110~ confer authority to pllblish any matter· in 
· o11e newspaper merely in a county where two papers exist. 
The purpose of the section is to confer the authority and 
i111pose the· duty to publish in "two newspapers," etc. 
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Lcgat. AiJ,,crf.isiug ; . Constmct·ioll of Act of r876. 

Certain matter to-wit: That specially named in the 
first part of the section, must be so published at .all events. 
Certain other matter, to-wit: "Other advertisements or 
notices of general interest to the taxpayers." must be so pub
lished only when the auditor, probate judge, treasurer and 
commissioners deem it proper to make the publication .. If 
these officers do ·not 'deem it proper to publish such matter 
in "two newspapers," etc., they are not authorized to pub
lish in one merely. Unless published in utw.o papers" 
(where they exist) the "other advertisements," etc., cannot 
be published at all. I fully concur with your view of the 
law in this respect. 

11R IDGES :\ND ClJLV£1US. 

T he authority to construct bridges and culverts and 
pa ~~ for the same out of the county bridge fui1d by county 
commissioners, con fer red by the twelfth section of the act 
of l\·lay 7, 1S69 (Laws, p. 131), as explained by the act of 
April 29, 1871 (Laws, p. 9t) , is restricted to cases where 
the road improvements, upon which such bndges or culvert's 
are located, hav.e once been completed. The atithority can
not, I think, be exercised as to ·such improvements under 
process of construction. 

The case of .McVicker v~. Commissioners (25 0. S., 
6o8) settles this question. 

\Ve arc in accord as to this question, a lso. 
Yours, etc., . 

JOHN LITTLE, 
Attorney General. 
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Compensation. of Prnsewtiug Attorneys-Love/a11d; lucor
poration of; Legality of tire Ta.~· LetJicd By Saicl Village 
in r8;6. 

COMPENSATION OF PROSECUTING A TTOR
~EYS. 

The State of Ohio, 
Attorney General's "Office, 
Columbus, December 14. r876. ' 

B'yron Sti!lwell, Esq., P1·osecuting Attorney_. A.shla11d, Ohio: 
Dt:::\R S1R :-Prosecuting attorneys are not entitled to 

extra compensation for services under the act of April 8, 
1876 (Law, p. 141 ). T hei r compensation, prescribed in the 
act of March r7, 1873 (Laws, p. 67), was intended to cover 
a ll their official ser\"ices then or thereafter required by law 
to be performed. 

Very respectfully, 
JOHN LITTLE. 

Attorney General. 

LOVELAND; INCORPORATION OF;. LEGALITY 
OF THE TAX BY SAID VILLAG.E IN 1876. 

The State of Ohio. 
Attorney General's Office, 

Columbus, December 27, 18;6. 

Hon. James ftVi!lia:JiiS. Auditor of Stale: 
Sm :-In your communication of the 20th t"nsta11t, you 

su.bmit the following facts: 
"The incorporation of the village of ·Loveland was not 

accomplished until after July 16. J 8;6. Election for cor
poration officers was he!cl July z8; [8;6. The council then 
elected on 1\ug~1st I, 1876, levied taxes on duplicate of 1876 
for corporation purposes, which taxes Hl,Cre run upon the du-
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Loveland; /ucor,oorat·ion of; Legality of the Ta.l' Levied By 
,\.aid Villa-gil in 1876. 

plicates of Clermont and Hamilton Counties, but not upon 
that of vVarren (the limits of the village embracing territory 
in three counties, Clermont, Hamilton and \Varren.) You 
ask my opinion as to the validity of the levy thus made. No 
question is made as to the amount and character of the 
Ievie!;, but whether the Yillage, thus organized, has power to. 
levy any taxes at a ll 'llpon tlt.e du.plicate of 1876. 

After its organization, the viilage of Loveland, of 
course, became invested with all the powers conferred upon 
incorporated villages by the Nlunicipal Code. Among such 
powers is that of levying taxes. The sections of the code 
( 640-4 1 -44) conferring this power are general and do not 
limit its exercise to ;111y particula r tin l<'. or period: nor does 

. the law anywhere requi re kvic:; to l>e made at a given date. 
Sect ion 648, however, provides that .. the council of every 
municipal corporation shall cause to be certified to the audi
tor oi the county, on or before the fii·st Monday in June an
nually, the percentage by them levied on the real and per
sonal property in the corporation,'' etc. A similar provis ion 
is iound in section 649. It is suggested that this provision 
fixes a limitation upon the power of. taxation conferred by 
section 640-1-4,. as to the time of its exercise; and that the 
levies for ~ach year must be made, because required to be 
certilied, on or before the day named. 

I am disposed to think otherwise. The provision, m 
my judgmem, is directory, and not mandatory. The dis
tinction, in general terms, may be stated thus: a ll provisions 
of law whicil are made for the benefit and protection of the 
individual taxpayer are mandatory, and must be strictly 
complied with, but those which pertain merely to the orderly 
and convenient transaction ol business are usually regarded 
as directory. Comp'liance with such should a lways be ob
served , but a fai lure to coi11ply is not fatal. In French . vs . 
. Edwards et al., 13 VlaL. so6, the law is aptly stated as fol-
lows: · 
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Loveland; lnc01-po-ra.fion of; Legality· of the Ta.1,· Levied By 
Said Village in 1876. 

"Statutory requirements ii1tended for the 
guide of officers in the conduct of business de
volved upon them' and designed to secure order, 
system and dispatch in proceedings, an9 by a dis
regard of which the rig-hts of parties interested 
canna~ be injuriously affected, are not usually re
garded as mandatory, unless accon1panied by nega
tive words importing that the acts reqt1ired sh~dl 
not be done in any other manner or time than that 
designated. But requirements 'intended for the 
protection of the citizen, and to prevent a sacrifice 
of his property, and by a disregard of which his 
rights might be and generally would be injuriously 
affected are not cliredorv. but mandatorY. The 
power of the officer in such cases is limited by the 
manner and conditions prescribed for its exer
cise." 

In Cooley ·on Taxation, p. 219. it is said: "So, in gen
eral, the fixiug- of an exact time for the doing of an act is 
only directory, where it is not fixed for the purpose of giv
ing the party a hearing or for any other purpose important 
to him.'' The case of Hart vs. Plum, 14 Col., 148, is cited. 
There the provision requiring an_ assessment to be filed with
in twenty days to constitute. it a lien, etc., was held direc
torv. 

ln Hilliard's Law of Taxation, at page 37, it is said: 
"But many regulations are made uy statute designed ;fcir the 
information of assessors and officers, and intended to pro· 
mote method, system and uniformity in the method of pro
ceeding, the compliance or •ion-compliance with which does 
in no respect affect the rights of taxpaying citizens. These 
may he considered directory .• officers may be liable to legal 
animadversion, perhaps to pnnishment, for not observing 
theni; bu_t yet· their observance is not a condition precedent 
to the validity of the tax." 

Applying these principles to the language quoted of 
section 648 (and 649), it seen)S to me the provision must 
fall in the category of directory provisions. It is not en-



JOHN L!TTLE-1874·.18(8. 

--------------------
La<:cla'lld; I t1corp01·atioll of; Lcgalit y of tire Tax Lc~:icd IJ y 
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acted for the benefit of the taxpayer. I t' makes no differ
ence to him whether the levy is certifiecl on the first or last 
Monday in June. He is only interested in this respect, that 
the levy be certified in time to get upon the duplicate before 
he pays his taxes; other·wise he might ~e subject to incon
venience, annoyance, and probably loss. There are no "neg
ative words," to use the language of the U. S . Supreme 
Court, accompanying the provision. "importing that the acts 
required shall not be done in any other manner or time than 
that designated." On the contrary, I think the provision 
was desig ned merely "to secure order, system and dispatch 
in proceedit\gs," CSj)ecially in the making up of duplicate:; 
by county auditors. 

The p1·ovision then being di rectory as to corporations 
existing on the first Monday of June, it is a [ortnri direc
tory as to this village organized in the month of July. 

It follows that these levies for municipal purposes are 
not · in\'ai icl because of their being made and certified after 
the first 'Mo11clay of June. In my opinion they may be made 
up to a time beyond which the duplicates containing them 
could not reasonably be made up in ttme for the tax collec
tions with material public inconvenience or expe·nse. How 
the ·fact was in this case you are better able to judge than 
111ysdf, and I leave it to you to say. 

Very respectfully, 
JOHN LITTLE, 

Attorney GeneraL 


