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The first of these cases was against the County .\uditor of L"nion County alleging 
that the .\Iethodist Children's Home .\ssociation of \Yorthington, Ohio, had among 
its inmates, children of school age who before becoming inmates of the home, had a 
legal residence in Union County. One of these children attended school in the \\'orthing
ton School District during the school years beginning September 1, 1917, and Sep
tember I, 1918, and four of these children attended the same school during the school 
year beginning September I, 1919. It was claimed that Union County was responsible 
to the \Vorthington Board of Education for the tuition of these pupils and the suit 
was brought to require the said auditor to issue his warrant on the Treasurer of 
Union County for the amount of tuition due to \Vorthington School District. The 
suit was instituted in the Spring of 1922. Xo claim was made in the petition for any 
interest on the tuition charges which would han· been clue at the end of the school 
years beginning September 1, 1917, September I, 1918, and September I, 1919. The 
prayer of the petition in this case asked that a writ of mandamus be issued ordering 
the auditor to draw his warrant for the amount oi said tuition and for other relief, 
and the costs of suit. X o interest was asked for and none allowed. 

The second suit referrerl to abo,·e was a similar action against the Auditor of 
Clermont County seeking to have the Auditor draw his warrant in fa\·or of the Board 
of Education of the \Northington \'ill age School District for tuition charges for 
certain children who were inmates of the .\lethodist Children's Home Association of 
\Vorthington, Ohio, formerly residents of Clermont County, and whj;> had attended 
school in \Vorthington during the school years commencing September 1, 1921, 1922, 
1923, 1924 and 1925. The suit was instituted in June, 1927, the prayer of the petition 
being the same as that in the former case. Here again no interest was asked for and 
none was allowed, although under the pleadings the court would have had jurisdiction 
to allow interest on the past clue claims if it had seen fit to do ~o, and had determined 
that such interest was lawful. 

In the absence of any controlling authority on the subject, and in view of the 
fact that administrati,·e officers in Ohio have in the past almost universally not claimed 
or paid interest on claims for tuition clue from one school district to another, you 
are advised that this practice should he continued, and your Bureau should act ac
cordingly. 

Respectfully, 
EDWARD c. TTJRXER, 

A ttor11ey Ge11eral. 

3049. 

VILL\GE COUXCIL-AUTHORIZED TO PURCHASE FIRE DEPART
.\fEXT ;\PPAR.-\TUS-LEASIXG AXD REXTIXG APP.-\R.\TCS LI.\11-
TED TO TE.\!PORARY USE. 

SYLLABUS: 
A village council is without authority to rc11t or lease apparatus for its fire 

department for other tlzan temporary use. Tlze authority granted to -z·illagr 
authorities to acquire imp/eme11ts and apparatus for the use of its fire department 
cxtc11ds only to purclzasi11g tlzc same. 
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CoLDIBcs, OHIO, December 21, 1928. 

Bureau of Inspccliou and Supcn•isiou of Public Offices, Columbus, Ohio. 
GEXTLDIE.S :-I am in receipt of your request for my opinion, which reads 

as follows: 

'·:\fay a ,-illage council legally Lnter into an agreement with a private 
corporation, without advertising for hids. fur the rental of tire apparatus; 
said rental to he paid hy the village at the rate of $125.00 per month. the 
aggn:gate amount to be $1.500.00 per year?" 

}.funicipalities are authorized to maintain fire departments and purchase the 
necessary apparatus and equipment therefor, by Section 3617 of the General Code, 
which reads as follows : 

"To organize and maintain police ami ti rc departments, erect the 
necessary buildings and purchase and hold all implements and apparatus 
required therefor.'' 

As applying particularly to villages, Section 4391, General Code, is pertinent 
and reads as follows : 

''The council may purchase for its own use or for the use of such 
companies, necessary fire engines, either steam or hand, hose carriages and 
all such other apparatus and instruments as is deemed necessary for the 
t:xtinguishment of fires, and establish lines of fire alarm telegraph within 
the limits of the corporation." 

It is a familiar principle of law that the authority for the expenditure of public 
mo1<eys must be strictly construed; and a power granted to a municipality or public 
officer is limited to the express terms of the grant and such power as may be said 
to be impliedly within such express terms as being necessary to consummate the 
purpose or purposes intended. 

The purchase of fire apparatus implies, in my opinion, the acquiring of the 
ownership of such apparatus, and does not include the leasing or renting of it or 
merely acquiring the use of it. In no .place in the statutes will be found any 
specific authority for Yillage authorities. to rent or l<:ase fire apparatus, and I am 
of the opinion that the authority to purchase it does not include the power to lease 
or rent such apparatu,. 

ln other statutes where power is gi,·en to acquire property for certain pur
poses, as for instance the authority granted to school boards to acquire school 
buildings, it is expressly provided that such building~ may be acquired hy purchas
ing them or leasing them. lf it had been the intention of the Legislature to 
permit village authorities to rent apparatus for the tire dep;rtmcnt it would have 
been a simple matter to grant the authority in express terms, whereas, the authority 
that is granted is limited to the power to purchase the apparatus. 

The word "purchase" is defined by Black in his Law Dictionary thus: 

"The word 'purchase' is used in law in contradistinction to 'descent' 
and me~nG any other mode of acquiring real property than by the com
mon course of inheritance, lwt it is also much used in its more restricted 
\"ernacular sense (that of buying for a stun of muncy) especially in modern 
law literature; and that is uni\"crsally its application to the case of chattels."' 
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A similar definition is gi,·en by Bouvier. \Yebster ucfim:s the word "purchase" 
111 its application to law, as follows: 

"Technically to acquire real estate by any other means than by descent 
or distribution." 

;\nother definition 1s gi,·en thus: 

"Acquisition of title to or property in anything for a price, buying for 
money or its equivalent, to obtain, to get, to acquire. Synonymous with 
buy." 

In March vs. Loft, 97 Pac. 163, it is stated: 

"The term 'purchase' implies acquisition." 

I have found no authority which would justify the conclusion that the word 
"purchase" ever includes the words "lease" or "rent". From a study of the defini
tions given for the word "purchase" by lexicographers and by courts, no other 
conclusion is possible than that, where authority is given to purchase, it implies the 
acquisition of the property in, or title to, the thing purchased. This obviously is 
not done when it is leased or rented, and I am therefore of the opinion that Section 
4391, General Code, does not authorize the council of a village to rent or lease 
fire apparatus, nor is there any authority to be found anywhere in the statutes 
giving to villages this right. 

I do not wish to be understood as saying that in certain emergencies where 
fire apparatus is furnished by a neighboring municipality for the extinguishment of 
fires and protection of property in a village, the village could not lawfully pay for 
the use of the same, but this right would not extend to the renting of apparatus 
by the month or year. 

I am therefort> of the opinion that a village council may not lawfully enter 
into an agreement for the rental of fire apparatus at the rate of $125.00 per month, 
the aggregate amount to be $1,500.00 per year. 

X o consideration has been given in this opinion to the so-called home rule 
power of municipalities arising out of the adop_tion of Article XVJII of the Con
stitution of Ohio. 

By force of Section 6, Article XIII of the Constitution of Ohio, the General 
Assembly is directed to provide for the organization of cities and incorporated 
villages by general laws, and to restrict their power of taxation, assessment, borrow
ing money and loaning their credit so as to pre\·ent the abuse of such power. 

Section 4391, General Code, and those other sections of the Code setting forth 
the manner by which• purchases of property may he made, such for instance as 
Section 4328, General Code, providing for competitive bidding when purchases are 
made by a municipality, invoh·i11g the expenditure of more than $500.00, arc laws 
restricting the power of contracting debts and were no doubt enacted for the pur
pose of preventing the abuse· of such power. 

In the case of HcrYJ' cl a/. t's. City of C alum bus, 104 0. S. 607, cited with ap
J.lroval and followed by the Supreme Court in State ex rei. vs. Willia111s, ll I 0. S. 
400, it is said that Section 6 of ;\rticle XIII of the Constitution was not repealed 
by the adoption of Section 13, ;\rticlc ;\\~ITT, or of any otlwr home rule provision 
in said article, 
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In no case has the Supreme Court gone so far as to say that the home rule 
powers given to municipalities by Article XVIJT of the Constitution of Ohio 
empower such municipalities as ha\·e not adopted a charter by authority of Section 
7 of the said Article XYIIT to exercise any of their municipal powers in any other 
manner than that provided by general laws, except the power to regulate traffic on 
their streets, which by force of the case of Perrysburg \'S. Ri{igc-1Ua3•, 108 0. S. 245. 
is said to he one of the powers of local self-go\·ernment that may be exercised, 
irrespecti\'e of general laws, by a municipality, whether such municipality has or 
has not adopted a charter. 

lJntil such time as the courts extend to non-charter municipalities home rule 
powers in other respects than in the regulation of traffic on their streets, adminis
trati\·e officers should look to the gene.ral laws for municipal power and its manner 
of being exercised. 

3050. 

Respectfully, 
EoW.\RD C. TURNER, 

AttorHc3' Geueral. 

APPR0\'1\L, XOTES OF ~I.\1\'TUA VILLAGE SCHOOL DISTRICT, PORT
AGE COUXTY, OHl0-$90,000.00. 

CoLl'~!llL'S, OHIO, December 21, 1928. 

Rctiremcut Board, State Teachers Rctircll/cJZt Sy;s!cm, Columbus, Ohio. 

3051. 

APP!WV.\L, BO\'DS OF TilE CITY OF IL\~liLTOX, BUTLER COUXTY
$18,000.00 (SPECIAL ,\SSESS~IE~T) 

CoLl'~IDL'S, OHIO, December 21, 1928. 

Retirement Board, State Teachers RctircmcJZt S:ystcm, Columbus, Ohio. 


