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In view· of this, it would be perhaps ach·i,;able to submit to the electors at the same 
time the other matters are submitted the question of the lev) ing of a tax in excess of 
the fifteen mill limitations for current expenses of the municipality. Such procedure 
is authorized by Section 5625-15 of the General Code. In the event of approval by 
the electorate the levy could then be made irres;-:ective of the Jiftcen mill !imitation and 
funds would always he available for the r;urpcses of fullilling the contract, since 
Section 5625-23 of the Code directs the budget commission to approve without modi
fication all levies outside of the fifteen mill limitation. By this procedure financial 
embarrassment resultant from action of the budget commission may be avoided. 

Summarizing my conclusion, I am of the opinion that, by virtue of the provisions 
of Sections 4021, 4022 and 4022-1 of the General Code, the council of a municipality 
may enter into an agreement with a hospital association organized not for profit, 
wherein the municipality agrees to furnish the sum of $10,0CO for the purpose of pur
chasing a hospital site and to provide a one mill levy for a period of not less than five 
years for the maintenance of the hospital, if, in return therefor, the association agrees 
to furnish permanent free hospital service to such inhabitants of the municipality as 
in the opinion of the majority of the trustees of such hospital are unable to pay. The 
execution of such a contract ·must, by virtue of the provisions of Section 4022-1 of 
the General Code, receive the approval of the electors and, in the e\·ent the issuance of 
bonds is necessary, such issuance must also be so approved. 

2058. 

Respectfully, 
EDWARD C. TCRXER, 

Attomey General 

::\JARRIAGE FEES-JUDGE OF :-.IUXICIP1\L COURT OF PAlXESVILLE 
i>L\Y XOT LEG.\LLY RETAIX SA:-.IE. 

SYLLABUS: 

1. The judge of the municipal court of Paincs<."illc, Ohio, under the provisions of 
Sections 1579-1040, 1579-1043 and 1579-1047, Gcucral Code, ma:,• legally so/cmnU:e 
marriages and charge the same fcc that a justice of the peace may charge, which is 
three dollars. 

2. Such fee so charged by the mzozicipal judge may 110t be lau.'fully rctahzcd b:,• 
him, but is z·cquircd to be paid into the city tracsur:,•, the same as other moneys re
cei'l.•ed by him in his official capacity. 

CoLt:"'IBes, OHIO, :\lay 4, 1928. 

Hox. SETH PA t:LIN, Proscwtiug A ttoruc:,•, Puilzcst:illc, Ohio. 

DE.\R SIR:-This will acknowledge receipt of )·our recent communication request
ing my opinion as follows: 

"Section 1579-1040 of the General Code of Ohio, confers upon the judge 
of the :-.Iunicipal Court of the city of Paines\·ille, authority to perform mar
riages, said section reads as follows: 

'The judge of the municipal court shall have authority and jurisdiction: 
To adminisler an oath authorized or required hy law to he administered; 
to take the acknowledgment of deeds, mortgages or utht:r instruments of 
writing; and to solemnize marriages.' 
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I ha\·e at hand your opinion tll'der date of XO\·emhcr 25, 1927, being 
opinion 1295 of the _ \ttorney l;etJLraJ's Offi,·e, th~ syllahus of which opinion 
is to the effect that, '.\ judge of the }.Iunicipal Court of Cincinnati, under 
the provisions of Sections 1558-14 and 1558-45, General Code, may legally 
solemnize marriages and charge the same fee that a justice of the peace may 
charge, which is three dollars. Such fee so charged by the :.r unicipal judge 
may not be lawfully rdaincd hy him, but is required to be paid into the city 
treasury, the same as other moueys received hy him in his official capacity.' 

Section 1579-1040 and 1558-45 are !Jracticaily alike and almost identical 
word for word, however, Section 1558-14 of the General Code and Section 
1579-1037 Jefining the jnrisc!ictiou and general powers of the :.Iunicipal Court 
within Lake County arc considerably different in that Section 1558-14 of 
the General Code provides that the judge of the :.Iunicipal Court 'may exercise 
all powers which are now, or may hereafter be conferred- upon justices of 
the peace-or are necessary for the exercise of the jurisdiction herein con
ferred-.' 

Section 1579-1037, subdivision 6, provides that the }.Iunicipal Court shall 
have jurisdiction within the limits of the County of Lake 'in all actions of 
whatever nature or remedy wherein justice of the peace courts now or may 
hereafter have jurisdiction.' 

I am inclined to believe that the authority given by Section 1579-1040 is 
not a prerogative given to the }.lunicipal Court, but rather to a particular of
ficer of the court, that is, the judge, and that the performing of the marriage 
ceremony is in no way connected with the performances of the duties of the 
court. 

. I have been unable to find a provision in the ::\lunicipal Court Act of the 
City of Painesville, for a charge being made for these services and no direct 
statement as to the disposition of the money in the event a charge is made. 
However, if we follow the strict reading of the statute leaving it discretionary 
with the parties for whom the marriage ceremony was performed, whether 
or not anything is paid, if any smn is voluntarily paid by the parties for whom 
the marriage ceremony is rerformcd, is the City of Painesville entitled to fees 
or contribution or is it to be construed as a gratuity to the officer performing 
the ceremony and, therefore, to be retained by him. 

I shall greatly appreciate an opinion from you upon the point herein 
irwolved." 

The act providing for the establishment of a :.r unicipal Court in and for the 
city of Painesville and the townships of Painesville, Perry, Leroy, Concord and Men
tor, Lake County, as enacted by the 87th General Assembly, appears in 112 Ohio Laws, 
307. The sections arc 1579-1031 to 1579-1081, both inclusive, of the General Code. 
The pertinent part of Section 1579-1036, General Code, providing for the original juris
diction of the i-Iunicipal Court, is as follows: 

"The :.Iunicipal Court shall have original civil jurisdiction within the 
limits of the City of Painesville and the townships of Painesville, Perry, 
Leroy, Concord and :.Ientor in the following cases: 

L All actions and proceedings of which justices of the peace, or such 
courts as may succeed justice of the peace courts, now have, or may hereafter 
be given jurisdiction. * * * " 
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Section 1579-1037, General Code, provides, in part, as follows: 

" * * * 
6. In all actions of whatever nature or remedy wherein justice of the 

peace courts now or may hereafter have jurisdiction." 

The specific authority to the judge of the ).f unicipal Court to solemnize marriages 
is found in Section 1579-1040, General Code, as follows: 

"The judge of the ::\Iunicipal Court shall have authority and jurisdiction: 
To administer an oath authorized or required by law to be administered; to 
take the acknowledgment of deeds, mortgages or other instruments of writing; 
and to solemnize marriages." 

Section 1579-1043, General Code, provides as follows: 

"In all actions and proceedings of which the ::\Iunicipal Court has juris
diction, ali laws conferring jurisdiction upon ~he Court of Common Pleas, 
a police court, or a justice of the peace, or the mayor's court, giving such 
court or officer power to hear and determine such cases, prescribing the 
force and effect of their judgments, orders and decrees, and authorizing or 
directing the execution or enforcement thereof, shall be held to extend to the 
Municipal Court, unless inconsistent with this act or plainly inapplicable." 

Section 1579-1047, General Code, provides in part as follows: 

"In addition to the exercise of ali other powers of a judge of said court, 
the municipal judge shall render complete monthly and annual reports to the 
council of the city of Painesville and to the county commissioners * * * 
The judge of the court may summon and impanel jurors; tax costs; * * * " 

Section 1579-1065, General Code, provides for the appointment of a clerk, his com
pensation, his powers and his duties. The pertinent part of this section is as follows: 

" * * * He shall collect all ji11es, costs and penalties. H c shall receive 
all moneys payable into his office and on request shall pay them to persons en
titled thereto. On the first business da:y of each calendar month, he shall pay 
to the treasurer of the city of Painesville, to the credit of the Municipal 
Court fund, all moneys collected by his office for official scr.;ices. '~ * * 

He shall on the first day of each month in each year, pay to the county 
treasurer all fines collected for the violation of state laws, except such portion 
thereof as is or may hereafter be authorized to be paid to a municipal cor
poration or other political subdivision. 

He shall keep a cash book record of all receipts and disbursements, which 
shall be a public record of the office, and on the expiration of his term be de
livered to his successor." 

The pertinent part of Section 1579-1066, General Code, is as follows: 

"All moneys paid into the ::\1unicipal Court shall as soon as practicable 
be deposited by the clerk in such banking institution as shall be designated 
by the judge of the court, there to abide the order of the clerk and to bear in
terest at the best rate obtainable. * * * " 
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The pertinent part of Section 1579-1068, General Code, relative to fees and costs 
is as follows: 

"Except as otherwise provided for in this act, in civil actions and pro
ceedings wherein the court of a justice of the peace now has jurisdiction the 
fees a11d costs shall be the same, and taxed in the same ma1111er, as is !lOW, or 
may hereafter be, provided for actio11s a11d proceedings heard a11d determined 
in a court of the justice of the peace. * * * provided, however, that the 
Municipal Court, in lieu of the aforesaid met!10ds of taxing costs, by rule of 
court may establish a schedule of fees a11d costs to be taxed i1~ all actio11s and 
proceedings, in 110 case to exceed fees Gild costs provided for like actions alld 
proceedings by general law." 

The compensation provided for the Municipal judge is upon a salary basis as 
provided in Section 1579-1033, General Code, and is pa~able monthly as therein pro
vided, to-wit: 

"Said municipal judge shall receive compensation, payable out of the 
treasury of Lake County, the sum of eleven hundred dollars per annum, pay
able monthly, as the county commissioners may prescribe, and out of the treas
ury of Painesville .Township, Lake County, Ohio, the sum of two hundred 
dollars per annum, payable monthly as the township trustees may prescribe, 
and out of the treasury of Perry Township, Lake County, Ohio, the sum of 
two hundred dollars per annum, payable monthly, as the township trustees 
may prescribe, and out of the treasury of Mentor Township, Lake County, 
Ohio, the sum of two hundred dollars per annum, payable monthly as the 
township trustees may prescribe, and out of the treasury of Concord Town
ship, Lake County, Ohio, the sum of one hundred dollars, per annum, payable 
monthly as the township trustees may prescribe, and out of the treasury of 
Leroy Township, Lake County, Ohio, the sum of one hundred dollars, per 
annum, payable monthly as the township trustees may prescribe, and such 
further compensation, the sum of eleven hundred dollars, per annum, payable 
in monthly installments out of the treasury of the City of Painesville, Ohio, 
as the council or legislative authority may prescribe." 

I find no other sections of the General Code relating to the Municipal Court at 
Painesville which are in any way pertinent to your inquiry, and I find no section 
specifically authorizing a judge of this court to charge a specified fee for solemnizing 
a marriage, yet Section 1579-1036, General Code, providing for the original jurisdiction 
of this court is: 

"The Municipal Court shall have original civil jurisdiction within 

* * * 
All actions and proceedings of which justices of the peace, or such courts 

as may succeed justice of the peace courts, now have, or may hereafter be 
given jurisdiction." 

And again in Section 1579-1037, General Code: 

"In all actions of whatever nature or remedy wherein justice of the peace 
courts now or may hereafter have jurisdiction." 

.\nd again in Section 1579-1043, General Code: 
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"In all actions and proceedings of which the ::IIunicipal Court has juris
diction, all laws conferring jurisdiction upon the Court of Common Pleas, 
a police court, or a justice of the peace, or the n1ayor's court, * ::= * pre
scribing the force and effect of their judgments, orders and decrees, * * * 
shall be held to extend to the :II unicipal Court, unless inconsistent with this 
act or plainly inapplicable.'' 

You state in your letter that: 

"I am inclined to belie\'e that the authority given by Section 1579-1040 is 
not a prerogative given to the ::IIunicipal Court, but rather to a particular of
ficer of the court, that is, the judge, and that the performing of the marriage 
ceremony is in no way connected with the performances of the duties of 
the court." 

I am unable to agree with this statement in your letter. It is apparent that it 
was the intention of the Legislature in enacting the ::IIunicipal Court act for the city 
of Painesville and certain townships of Lake County to confer upon the judge of the 
:Municipal Court the authority to exercise, among other things, all the powers which 
were then, or that might thereafter, be conferred upon justices of the peace. 

One of the powers which the justices of the peace had then under the provisions 
of Section 11182, General Code, was the power to solemnize marriages and to charge 
a fee therefor. It is my opinion that the :;\Iunicipal Court act above mentioned author
izes the judge of the ::\1unicipal Court of Painesville to solemnize marriages the same 
as the justice of the peace might do, and also that when it provides that "the judge 
of the court may * * ':' tax costs * * * " it contemplates that he may charge 
the usual fee therefor as provided by law for the justice of the peace in the perform
ance of the same duty. 

It is pertinent to observe that the General Assembly, as shown in 109 Ohio Laws, 
304. amended Section 1746-2, General Code, providing fees for justices of the peace in 
miscellaneous cases, increased the fee from two dollars to three dollars for perform
ing the marriage ceremony. 

The right to perform the marriage ceremony is made an official act of the judge 
of the ::\lunicipal Court rather than the prerogative of the individual who happens 
to constitute that court. The right to perform the marriage ceremony is specifically 
conferred in the act in question. For such services the law now provides a fee of 
three dollars. X o distinction can consistently be made in the collection and disposition 
of the fee for performing the marriage ceremony different from that made and applied 
in the collection and disposition of fees and costs charged and collected for any other 
official act. 

I am therefore of the opinion that the judge of the ::llunicipal Court of the city 
of Painesville may "legally tax a fee of three dollars for solemnizing marriages. It is 
also my opinion that such judge may not legally retain the fee so charged by him, but 
that the same should be paid into the treasury of the city of Painesville the same as 
other moneys received by him in his oflicial capacity. 

Respectfully, 
EDWARD c. TL'RNER, 

Attorney Gmeral. 


