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1\1/un-icipal Corpo-ration; Term of Officers Elected at Special 
Election-Cott1tty Commissioners,· P1·oceedings for An
nexation to 1\1/unicipat Corporation; Costs. 

MUNICIPAL CORPORATION; TERM OF OFFICERS 
ELECTED AT SPECIAL ELECTION. 

Attorney General's Office, 
Columbus, Ohio, December 30, 1885. 

C. C. Laj•man, Esq., Attomey at Law, Lttcke'j', Wood Coun
t)•, Ohio: 
DEAR SIR :-In reply to your favor of the 29th instant 

I have to say that, where the first election of officers for a 
village is a special election held in pursuance of the latter 
part of section I·S6S Revised Statutes, the officers elected 
at such special election will hold their respective offices only 
until the election and qualification of their successors, which 
successors are, in my opinion, to be elected at the next 
regular annua·i municipal election. 

.... Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

COUNTY COMMISSIONERS; PROCEEDINGS FOR 
ANNEXATION TO MUNICIPAL CORPORA
TTON; COSTS. 

Attorney General's Office, 
Columbus, Ohio, January 5, 1885. 

C: R . Truesdale, Esq., Prosewting Attorney, Youngsto1.em, 
Ohio: 
DGAR Sm :- I have before me your favor of the 29th 

ult. in which you state that, under the provisions of chapter 
5, division 2, title 12, Revised Statutes, your board of county 
commissioners heard and determined a proceeding brought 
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Costs; Allowance of, to Justice of the Peace in Case of Mis
de·ntemwr. 

before them by the ~ity of Youngstown to extend the cor
porate limits of said city . by the annexation of contiguous 
territory, that the petition was dismissed and the extension 
refused,, and t_hat the commissionet·s thereupon presented to 
the city council a bill of costs made in said hearing, includ
ing a charge of $3.00 per diem for each commissioner dur
ing the hearing, also a charge by the county auditor as clerk 
of the board. You ask, is the city chargeable with these 
items of costs ? 

A liability on the part of the city for the ·payment of 
said costs could ·only arise by express provision of the 
statutes, and, in the absence of such provision, I am of 
opinion that the city is not required to pay the· same. The 
per diem of the commissioners is to be paid out of the 
county treasury, while the auditor is not entitled to any 
additional compensation for his ·services in the matter. See 
section 1078 Revised Statutes. 

Yours truly, 
JAMES LAWRENCE, 

Attorney GeneraL 

COSTS; ALLOWANCE OF, TO JUSTICE OF: THE 
PEACE IN CASE OF 'MISDEMEANOR 

Attorney General's Office, 
• Columbus, Ohio, January 5, x885. 

S. R. Gotshall, Esq .. Prosewti11g Attorney, Mt. Venwn, 
Ohio: 
DEAR Sm :-From your favor of the 29th ult. it appears 

that certain persons were bound to the Court o'f Common 
Pleas by a justice of the peace on a charge of felony, that 
they were indicted for a misdemeanor and plead guilty, and 
that the court thereupon rendered .judgment against them 
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for the costs made after indictment found, thus leaving out 
the justice's fees. 
• In my opinion the costs of the justice of· the peace 
made in said proceeding before him, cannot be paid out of 
the county treasury. Section ! 306 Revised Statutes au
thOt'izes such payment on ly where the d~fendant is con
victed of a felony on trial in the Common Pleas Court. 
Here the defendants \vere not even indicted for the felony 
for which they were bound over. 

I think, however, that the case is one wherein the county 
commissioners, under section r309 Revised Statutes, may 
make to the justice an allowance in lieu of his fees. si.tbject 
to the limitation therein named .. 

Yours truly, 
J AMES LAWRENCE, . 

Attorney General. 

VETERAt{"\' OLUl\TEER: DfDEFINITE CREDIT. 

Attorney General's Office, 
Columbus, Ohio, January 6, r885. 

Col. Thos. T. Dill. Assistant Adj~tfaut General ." 
Dto:AR Sm :-I return herewith the pape1:s submitted to 

me in the matter of the application of John McDermot, from 
which it. appears that the said tl'lcDcrmot, upon his re-enlist
ment as a veteran volunteer, was credited to Urbana Town
ship, Seneca County, Ohio, there being in fact no such 
township in said coonty. Upon these facts I am of opinion 
that said veteran volunteer was so indefinitely credited as 
that the credit could only pass to the State, and T think that 
you may properly g ive him a certificate to that effect. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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BOARD OF EDUCATION; _DEFALCATION OF. 
TREASURER; NO PO\i'/ER TO COMPROMISE_. 

Attorney General's Office, 
Columbl.ls, Ohio, January 6, 1885 . . 

Robert S. Pm·/~er, Esq., Prosewt·ing Attorne3•, Bo'wling 
Greeu, Ohio : 
DEAR Sm :- F rom your ·. favor of the 2d instant it ap

pears tl~at "in the spring of 1883 the term of office of J acob 
Mayei" as treasurer of T roy Township, Wood County, ex
pired, and he quit the office with a deficiency of $8oo.oo in 
the school fu nd. * * *Afterwards (February, r884) the board 
of education of T roy Township, by way of compromise with 
said :Mayer in settlement of this claim, took his three prom
issory notes of $2oo.oo each, payable June xst, 1884, J une 
rst, r885 and June rst, 1886, respectively, and under took 
to release 1VIayer fro m the payment of $2oo.oo of the debt . 
Tbe note is due and unpaid ':' * *." 

In my opinion the board of education have no authority 
to enter into the arrangement or compromise above set 
foi·th, and I , therefore, advise that an action to recover the 
full amount of said deficiency be broug ht against Mayer and 
the sureties on his official bond, without reference to the 
notes. 

T he statutes confer no express power upon a board 
of education to make a compromise or settlement. . What
ever power it has in that behalf ar ises solely by implication 
from the power to sue and to contract conferred by section 
3971 Revised Statutes: In the case you present it seems 
clear that the power to make the compromise is not an in
cident to the power to contract, for the liabili ty of the town
ship treasurer to account for and deliver to his successor 
in office all money in his hands belonging to the distr ict does 
not depend upo1i any contract by or with the board, but is 
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Board of Education; Residence of Membc·rs of,· Vacancy in. 

expressly imposed by law. The case is very· different frorn 
a compromise of a claim growing out of a contract law
fully entered into by the board. Neither do I think that 
the power in question is an incident to the power to sue. 
T he duty of supervising: and settling the accounts of the 
township treasurer, in respect to the school funds, is en
trusted to the county auditor and not to the board of educa
tion, and, in case of default by the treastirer, suit against 
him and his bond is to be prosecuted in the name of the 
State of Ohio and not by the board of education in its 
corporate capacity. See State, etc., vs \iVilliams ct al, 13 
0., 49j. 

Furthermore, the "compromise" here attempted to be 
made was not in reali ty a compromise at all. The transac
tion amounted merely to a release of a· portion of the liabil
ity and an extension of the time for payment of the remain
der, without any consideration paid or security obtained. 

'. 
Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

BOARD OF EDUCATION; RESTDENCE OF MEM
BERS OF; VACANCY IN. 

Attorney General's Office, 
Columbus, Ohio, January 7, 1885. 

Jltf cssrs. F. L. Felch, E. W . DeWitt a.nd Sam·nel W . Miller, 
. Co111111ittee, Sandllsll)', Ohio : 

DEAR Sms :-Your favor of the sth instant was duly 
received. By section 3897 Revised Statutes each member 
of the board of education in city districts of the first class 
is required to be an elector of the ·ward for which he is 
elected or appointed. The question whether or not Mr. 
Layman is no\v an elector of the ward for which he was 
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Medical College of Ohio; Not a. State !nstitution; Power 
of Governor in Appointment of Trustees for. 

elected depends mainly upon his own intention. T he mere 
fact of his removal from that ward to another for temporary 
purposes with tlw intention of returning and without the 
intention to acquire a new residence, does not cause him 
to lose his residence in the former ward. Cpon the facts 
stated by you, I am of opinion that he is still an elector of 
the fo urth ward, and consequently is entitled to act as a 
member of the board of education from that ward. 

Yours truly. 
JAMES LAWRENCE, 

Attorney General. 

l\lEDICA'L COLLEGE OF OHIO; NOT A STATE IN
STITUTION; POWER OF GOVERXOR IN AP
POINTl\IENT OF TRUSTEES FOR. 

Attorney General's Office. 
Columbus. Ohio, January 8, r88s. 

Hon. George Hoadly, Go7•emor: 
Sm :--'I have the llonor to acknowledge the receipt of 

your letter of the 7th instant. requesti ng my opinion whether 
section two of the act of March 21st. 1851 (48 0. L.. 295) 
amending an act entitled ''an act lo incorporate and estab
lish the Medical Collc'gc of Ohio and for other purposes. 
passed December 31st, 1825 (24 0. L., 4)." 'which pro
vides that vacancies in the board of trustees thereby consti
tuted shall be filled by the board itself. is or is not super
seded by article seven. section two of the present constitu
tion of Ohio. 

T he constitutional provision referred to is as follows: 

"Art 7. Sec. 2: The directors of the peniten
tiary shall be appointed or elected in such manner 
as the General Assembly may direct; and the trus-
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of Governor in Appoi11tment of Tmstees for. 

tees of the benevolent) and other State institutions, 
now elected by the General Assembly, and of such 
other State institutions, as may be hereafter created, 
shall be appoi nted by the governor, by and with 
the advice and consent of the Senate." 

Although the present constitution of Ohio. by its own 
terms, took effect on the rst day of September, r8sr, the 
instrument speaks from the 10th day of March, 185 r . when it 
was adopted by the convention, and things as they existed 
on that day must control in its· const ruction. State vs Dud
ley, 1 0 . St., 437· P rior to the passage of the act of :!.\f arch 
21st, r851, in accordance with the act of December 3£St, 
1825, the trustees of said village were appointed triennially 
by joint resolution of the General Assembly, so that. in 
delermining whether section t\VO, article seven, of the consti
tution is applicable .to the appointment of such trustees, the 
question resolves ·~ j ·~sel£ in to whether or not the ":i'decl ical 
College of Ohio'" is a State institution. 

Having examined the original act for the establishment 
of said college. passed January 19th, r8r9 ( 17 0 . L., 37), 
and the subsequent statutes relating thereto, 1 am of opinion 
that it is not a State institution within the meaning of the 
foregoing constitutional provision, and consequently that the 
appointment of is trustees is not governed thereby. It is true 
that the college was established for purposes, which, by the 
preambles to the acts of January 19th, r819. and December 
31st, r825, are in effect declared to be public purposes: but 
all its property was vested in trustee!\, who, in perpetual 
succession. were created a body politic and corporate, and 
charged with the management and government of the insti
tution, with full power to acquire, 1\old, possess, use, occ(tpy 
and enjoy all such real and personal property as from time 
to time may be owned by or sold and conveyed to the said 
college by gift. grant or otherwise. In the case of Chalfant 
vs the State. 37 0. St.. 6o, the court held that section two. 
article seven. of the constitution refers to institutions belong-
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Railt·oad Policemen; Power of Governor Over Appointment 
and Removals of. 

ing to ·and owned by the State, and has no reference i:o 
insti tutions for public purposes founded by. individuals or 
particular localities under authority granted therefor, nor 
do such insti tutions become State institut.ions from the fact 
that they are subject to legislat ive government and control. 

In respect to the act of March 21st, x8s r, to which you 
call attention, I have to say that it only undertook to ap
point trustees for the period of ten years from the rst day of 
J anuary, r8s x, or until their successors should be appointed, 
and section two of said act, in reference to the filling of 
vacancies, is limited to, vacancies· occurring by death, resig
m.ltion or removal of the · trustees named in the p1:eceding 
section. 

The General Assembly undoubtedly has, power to direct 
by Jaw the manner in which the trustees of said college 
shall be appointed and the terms for which they shall serve. 
-In the absence of any special provision upon the. subject 

, I think that such trustees are to be appointed by the gover
nor in pmsuance of section 3733 Revised Statutes. 

Yours t ruly,. 
J AMES LAWRENCE, 

· Attorney General. 

R AILROAD POLICEMEN; PO\iVER OF GOVERNOR 
OVER APPOINTMENT AND . RE:fl'lOV ALS OF . 

J\ttorney General's Office, 
Columbus, Ohio, January 9, r885. 

lion. George Hoadly, Govemor: 
Sm :-As requested in your fa'vor of the 8th instant, 

I have . examined the statutes relative to the appointment· 
of railroad policemen by the governor, and am of opinion 
that the same person may be appointed a policeman of two or 
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State House Policemen; Power of Adjutant General Over 
Removals. 

more railroad companies. This is not prohibited by the 
statute and the several offices do not seem to be incompatible. 

z. I am also of opinion that a person appointed to 
act as policeman for a railroad company is removable at any 
time at the pleasure of the governor. 'In the absence of 
any constitutional or statutory provision, the power of re
moval is incident to the power of appointment. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 

STATE HOUSE POLICEMEN; POvVER OF ·ADJU
TANT GENERAL OVER REMOVALS. 

Attorney General's .Qffice, 
Columbus, O hio, Jan miry . 9, r885. 

Ron. E . B . Finley, Adjutant Geueral : 
S t R :-In reply to your favo r of this date, I have to say 

that, in my opinion, a policeman for the state house ap
pointed in pursuance of the act of February 5th, r884 (8r 
0 . L.., 13), may be removed at any time at the pleasure of 
the adjutant general,without charges being preferred against 
him. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Liquor Law; Retnr11 of Rata·ble PropO>rtion of A sseiSsment 
Paid. 

LIQUOR LAW; RETURN OF RATABLE PROPOR
TION OF ASSESSMENT PAID. 

,-\ ttorney General's Offic~, 
Columbus, Ohio, January ro, r885. 

Robt. A. Scott, Esq., Prosewting Attorney. Br)'GII, Ohio: 
DE.\R SIR :-From your favor of the 8th instant, it 

appears that one Stevenson, a person engaged in the general 
traffic in intoxicating liquors at the village of Piqneer. Wil
liams County, on the second day of July, r883, paicl .to the 
treasurer of said county $2oo.oo for his assessment under the 
act of April 17th, !883, known as the '·Scott law," for one 
year from the 4th :\llonday of April, 1883. Afterwards the 
council of said village passed. an ordinance which took 
effect on November 6th, r883, making it unlawful to keep 
111 said village "a shop, house, room, ·booth, arbor, cellat: 
or place of habitual resort for tippling and intemperance 
or place where ale, beer or porter is habitually sold or 
furnished to be drank in, upon or about the house, shop, 
room, booth. cellar. or arbor or place where sold or fur
nished." and providing a fine fo r the violation of said ordi
nance. Stevenson now presents his claim to the county 

·auditor and commissioucrs for the return of the ratable 
prdportion of the tax fo r the unexpired portion of the year. 

In. my opinion, according to the terms of said act, 
he is not entitled to have any portion of said sum returned 
to him for the following reasons: 

( r) Said act provides for the return of a ratable pro
portion of the tax paid by the proprietors of ale, beer ancl 
porter houses alone. The provision was not made appli
cable to a person engaged in the general traffic in intox
icating liquors, because municipal · corporations were not 
g iven power to prohibit the entire traffic. 

( 2) The ordinance does not undertake to prohibit ale, 
beer and porter houses, but is rather an ordinance regulating 
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such places. It does not prohibit the keeping of a place 
where liquors a re sold by the qLiantity and not to be drank 
on the premises. 

In the foregoing, of course, I speak of said act with
out reference to the recent decision of the Supreme Court. 
T he assessment portion of said act· hav ing been declared 
unconstitutional, undoubtedly all payments made within a 
year under protest must be refunded, but the question 
. whether or not payments made more than a year ago can 
be recovered, cannot be regarded as free f rom doubt until 
the Supreme Cotirt has passed upon it. However, the 
only safe course to pursue in respect to such payments 
is to refuse to refund until compelled to do so. 

Yours truly, .. 
JAMES LAWRENCE, 

Attorney General. 

PH.OSECUTING .. ATTORNEY; FEES OF, ON FOR
FEITED RECOGNIZAr-zCES. 

Attorney General's Office, 
Columbus, Ohio, January 13, r885. 

R. S. Parlur, Esq., Prosewting Attome31, Bowling Green, 
Ohip : 
DE;\R Sm :-I am in receipt of your favor · of the roth 

instant in which you submit certain questions relative to 
the rights and duties of the prosecuting attorney. By sec
tion 1:273 and sectioi1 r r83 Revised Statutes it is made the 
duty o£ the prosecuting attorney in his official character as 
such officer, to prosecute all forfeited recognizances by him 
received . I am of opin ion that the duty of the ·prosecuting' 
attorney. in respect to such forfei ted recognizances, continues 
only during his term of office and that after the expiration 
of his term he is not required to commence any new su its 
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thereon, or to fu rther . prosecute suits which are pend
ing ·when his term expires. That duty devolves upon his 
successor. The commission allowed the prosecuting at
torney by section 1298 Revised Statutes is upon moneys 
collected on fines, forfeited recognizances, etc., and, in my 
opinion, is payable to the prosecuting attorney in office when 
such collection is made. 

I do not think that the prosecuting attorney is required 
to prosecute suits brought by the coun~y treasurer in pur
suance of section II04 Revised Statutes (amended 77 0 . 
L., I r) nor is the treasurer compelled to employ the pros
ecuting attorney in s~1ch su its. Judge Nash, when attorney 
general, examined this question with g reat care and I here
with enclose a copy of an opinion by him, in which I concur. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 

COUNTY RECORDER ; NO POVlER TO ALTER 
. OLD RECORDS. 

Attorney General's Office, 
Columbus, Ohio, January r 5, 1885. 

P. M. Adams, Esq., P1-oseC11ting Attontey, Tiffin, Ohio : 
DEAR Sm :-Your favor of the r 2th instant et1closing 

certain questions submitted to you by the county recorder, 
was duly received. 

In my opinion a county recorder is not authorized to 
correct, alter or change in any manner the record of a deed 
or other instrument made by his predecessor. He is merely 
the custodian of such record, with authority to do those acts 
only in respect thereto which the law specially enjoins. 
He is authorized to make a record only of such .instru
ments required by law to be recorded as are pre~ented to 
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Longview As;•ht111,· No Power of Directors to Empto;1 Legal 
Advise1'. · 

him fo r that purpose. lVIoreover how can he tell that a 
seal, which now appears upon -a deed, was there when it 
was first presented for record. 

Yours 'truly, 
JAMES 'LAWRENCE, 

Attorney General. 

LONGVIEW ASYLUJVI; NO POWER OF DIREC
TORS TO EMPLOY LEGAL ADVISER. 

Attorney General's Office, 
Columbus, Ohio, January 17, r885. 

Hon. Samuel F. Hunt, Ci'ncinnat-i, Oh-io: 
DEAR SIR :-:-Having further examined the question 

heretofore subl)jitte<l to me by Mr. Fechheirner, I am still 
of opinion that the directors of Longview Asylum have no 
authority to employ, and. pay from the asylum fund, an 
attorney, either as legal adviser or to defend suits against 
them for damages. 

Yours truly, 
J A!VIES LAWRENCE, 

Attorney General. 
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Ohio Soldiers' and Sailors·' Orpha.n Home; No Compensar 
tion to· mvy Tntstee as Secretary of Board Connty 
C om·1nissioners; A/lo·wm1ce to 111 a.gistrates, Under 
Statnte 1308 R. S. · 

OHIO SOLDIERS' AND SAILORS' ORPHAN HOME; 
NO COMPENSATION TO ANY TRUSTEE AS 
SECi{ET ARY OF BOARD. 

Attorney General's Office, 
Columbus, Ohio,· January 17, r885 . 

. W . H. H. Mcllyar, Esq., Cambn'dge, Ohio : 
DEAR Sm :-In reply to your favor of the 16th instant 

I have to say that, in my opinion, a trustee of the Ohio 
Soldiers' and Sailors' Orphan Home cannot receive any 
compensation fo r his services as secre'tary of the board 
.of 'trustees. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

·COUNTY COMl\tliSSIONERS; ALLOWANCE TO 
l'viA~ISTRATES, UNDER STATUTE 1308 R. S. 

Attorney General's Office, 
Columbus, Ohio, January 17, r885. 

I B. Worley, Esq., Pros'ewting Attorney, Hillsboro, Oh-io: 
DEAR Sm :- .Your favor of the I sth instant is -received. 

I agree with you that, under section r 308 Revised Statutes, 
the county commissioners can make to the officers name.} 
a n ·allowance in lieu of fees only in felonies wherein th<.! 
State fails .. and in misdemeanors wherein the defendant, 
having been convicted, proves insolvent. 

The aggregate amount allowed to an offi~er in any 
:year cannot exceed $roo.oo. T his refers to any period of 
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twelve months and 'not specially to the ·fiscal year or to a 
year commet.lcing on the LSt · day of January. Counting 
from any <late the allowance cannot exceed $roo.oo for 
such period. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

DITCHES; ~0 PEN'ALTY ADDED TO ASSESS
~lEt\'T FOR C~H.i ~TY, fOR COLLECTION. 

Attorney General's Office, 
Columbus, Ohio, January r8, 1885. 

John W. f-1/itm, Esq., Prosecuting Attomcy, Defiance.· Ohio: 
DE. \I~ StR :-Your favor of the 13th instant was duly 

rcceiYed. 
L. The assessment for a· county ditch refer red to in 

sectiotl. 448o Revised Statutes (an'lended · 78 0. L., zo8) is 
to be made by the county commissioners, and is to be placed 
upon the special duplicate as thus made. In my opinion 
the county auditor has no' authority to add thereto an 
amount sufficient to cover the percentage allowed to the 
county treasurer for its collection. I also think that the 
treasurer can only collect the amount assessed . by the 
commissioners. from which is to be deducted his commis
sion. 

:2. JJy section 4480 it is provided that, "in cases wherr. 
the assessments remain unpaid for one year after the sa111e 
is placed upon the special duplicate, then, and in that case. 
t he same shall be placed upon the specia l duplicate fer 
collection as delinquent taxes.". This makes 110 provision 
for placing a penalty upon Lhe general duplicate. but merely 
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Sherifl:; Fees of, 0 pon Subpoe11a• from Another Count)'-

directs that the a$sessments shall be place~! thereon. I n 
my opinion a penalty can be enforced only where it is 
expressly allowed, and I take it that the clause "for col
lect ion as delinquent taxes," does not add to the thing to 
be collected, but refers to the means and manner of such 
collection. Taxes and assessments a re separate and dis-

-t inct things, though they may be coll.ected on the same 
duplicate and in the same mat)- nCr. Section 2844 Revised 
Statutes applies to taxes charged against real estate and 
not to assessments. 

I am, therefore, of opinion that the penalty allowed 
by sa;~] section 2844 does not attach to ·assessments for a 
county ditch when the same arc placed upon the general 
duplicate as d irected in section 4480. 

Yours truly, 
JAMES LA WH.ENCE, 

Attorney Genera l. 

SHERlPF' ; FEES OF, CPON SUBPOENA · PROM 
ANOTHER COUNTY. 

Attorney General's Office, 
Columbus, Ohio, Janua ry 22, r88s . 

. f;Valtcr L. Wea.ver, Esq., Prosewting' Attomey, Springfield. 
· Ohio : 

DE,\ R Sm :->{om letter of the 17 th instant which is 
received contains the following statement of fact : a person, 
under indictment for a felony in Clark Cvunty, filed a 
precipe with the clerk for the issning of t: trtain s ubpoenas 
to be d irected to the sheriff of Ross Co.!llcy. The sub
p(enas are issued, served and returned by th<tt officer and 
upon the trial t he person indicted was acq uitted. · T he 
sheriff of Ross County has sent his bill for service, mileage, 
copies, etc., to the county com missioners of Cla rk County. 
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I cannot find that the legislature has made any pro
vision for the. p<i.yment of such costs by the. county from 
which the subpcenas. were issued, and therefore, am of 
opinion that the county commissioners of Clark County 
have no authority to pay the bill of the sheriff of Ross 
County. 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 

PREMIUi\IIS AND PRIZES; NOT GAMBLING, 
WITHIN SECTIONS 6929, 6930 AND 6931 R. S. 

Attorney General's Office, 
Columbus, Ohio, January 22, r885. 

A. L. Sweet, Esq., Prosewti1;g Attomey, Van Wert, Ohio: 
DEAR SIH :-Yom favor of the zrst ·instant is received. 

An editor of a newspaper who gives a premiun:t to each 
subscriber or a merchant who .allows each of his customers 
to share in a clistribtJtion of prizes, without charge, cannot, 
in my opinion, be convicted of violating sections ~29, 
~30 and 6931 of the Revised Statute:,. 

Yours truly. 
J AiVIES LAWRENCE, 

Attorney Genet:al. 
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MUNICIPAL CORPORATION; ISSUE OF BONDS 
BY, lN CERTAil\ CASE. . 

Attorney General's Office, 
Columbus, Ohio, January 23, 1885. 

Ho~&. N. II. Smith, Mayor, Rave11na, Ohio: 
DEAR Sue- Your favor of the 21st instant is received. 

If the proceedings preliminary to the issue of bonds have 
been taken in accordance · witl1l sections 2835-2837 Re
vised Statutes it is not necessary to obtain a special act 
of the legislature authorizing the issue of such bonds. 
The general statute confers sufficient authority. 

Yours truly, 
JAUES LAWRENCE, 

Attorney General. 

W r\TERWORKS TRC'STEES; CONTROL OF 
\l-.,1 AT.ERWORKS FUNDS. 

Attorney General's Offi ce, 
Columbus, Ohio, l'ebruary 2, r885. 

R. E. Knight, Esq .. Cil)• Solicitor. Youngstown, Ohio: 
DE,\R Sm :-Your letter of January 31st addressed 

to L. D. Drown seems to have been intended for me, and 
has accordingly been referred to me for answer. I see no 
way to compel the t rustees of waterworks in your city to 
expend the surplus of water rents in p<~ymcnt of the interest 
on the death incurred for the construction of the water
works, rather than in the extension of the waterworks. 
The trustee!' have control of such fund, which may be ex
penclecl for either or all of the pttrposes named in section 
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Board of Education, E:mplo)!J/lellt of Teacher; J1!I ajority 
of J1!!e.Jitbc1·s Reqni1·ed. 

2412 Revised Statutes. There is no provision that the 
same shalf be first expended in the payment of interest. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

·BOARD OF EDUCATION; 
. TEACHER; MAJORITY 
QUIRED. 

EMPLOYMENT OF 
OF 1VJElVlBERS RE-

Attorney General's Office, 
Columbus, Oh io, February 3, r88s. 

)Vir. W . A: Bcncvit, · Coitgrcss, Ohio: . . 
DgAR Sw :-Yom favor of the 2cl instant is received. 

It requires a·· ina jority of all the members composing a 
board of educa.tion to employ a teacher. Upon a resolutioi1 
for sue!~ purpose. it is the duty of the president of the board 
to vote, and he must be counted as one of the members of 
the board. I t is not sufficient that the resolution receive 
a majority of those voti11g. upon it. See section 3982 Re
vised Statutes. 

Yours truly. 
JAi.VrES LAWRENCE, 

Attorney General. 
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Children's H omc; JVI an ncr of Establishing; Power of 
County Commissioners. 

- ------

CHILDREN'S HOME; MANNER OF ESTABLISH
ING; POWER OF COUNTY COMMISSIONERS. 

Attorney General"s Office, 
· Columbus, ·Ohio, February 3, r885. 

!. B . Worley, Esq., P.rosecut·ing Atto·rney, Hillsboro, Oh-io : 
DE,\R SIR :-I am in receipt of your favo r of the 2d 

instant in which you state that H ighland County has no 
children's home, and inquire, i£ "the charitably disposed· 
persons of the county should select a site for a home and 
make arrangements to purchase the same by giving the 
notes or notes and ·mortgage of the society for the same, 
cou ld the county commissioners then take the same off 
their hands and pay the indebtedness, provided it ·be Jess 
than :j;ro,ooo.oo, without a vote of th~ people." 

· ·. In Ill)' opinion the county commissioners cannot in 
any manner erect or purchase a site for a children's home, 
without first submitting the question of establishing such 
home to a vote of the people as provided in section 929 
Revised Statutes (amended 78 0. L, 81), and I consider 
it immaterial whether or not the cost exceeds $IO,ooo.oo. 
The power to establish children's homes is specially granted 
to the commissioners, and the particular mode provided 
for the exercise of such power must be followed. T~tking 

the statutes upon the subject altogether, I think that where, 
in pursuance. of the first clause of section 945 Revised 
Statutes, the commissioners purchase a children's home 
which · has been established by private charity, the questio11 
of such purchase must be submitted to a vote of the people. 
In the case stated by you. however, this statute c~in have 
no application, for there bas been in fact no children's 
home established by private charity. The transaction 
would amount simply to a purchase of a s ite for su~h home. 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 
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Prosecuting Attorn e)•; Fees of, and Expenses V11der Sec
tion 623 R. S.-Roads; Payme"t of Compensatio" and 
Damages on Establishment of Township. . . 

PROSECUTING ATTORNEY; FEES OF, AND EX
PEl\'SES U~DER. SECTI0~ 632 R. S. 

Attorney General's Office, 
Col umbus, Ohio, February 3, 1885 . 

.11 r. I fl. H .' 1 Villiams, Ste<.eard Deaf and Dumb Asylum: 
DE.\R Sm :-1 return herewith the letter of Theo. K. 

Funk, Esq .. prosecuting attorney of Scioto County, sub
mitted to me. The prosecuting attorney is not allowed 
any commission or other compensation for the services 
rendcre<l or collections made by him in pursuance of sec
tion 632 Revised Statutes (amended 8r 0. L., 79) . I 
think. however, that \\'here in the performance of the duty 
required of him by said section expenses are necessarily 
incurred, he may deduct · from the moneys collected the 
amount actually paid by him for such expenses. Consider
able discretion .. must be given to the prosecuting attorney 
as to the propriety of incurring an expense in any given 
case. 

Yours truly, 
J Al\fES LAWRENCE, 

Attorney General. 

ROADS; PAYMENT OF COMPENSt\ TION AND 
DAMAGES ON ESTABLISI-HIE~T OF TOWN
SHIP. 

. . Attorney General's Office, 
Columbus, Ohio, February 3, IsS5 . 

J. B. Goshom, Esq.; Attorney at Law, Galion, Ohio: 
DEAR S1R :-Your favor of January 3 Ist is at hand. 

In my opinion section 4678 Revised Statutes (amended 79 
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i\!funicipal Corpora/ionS.,·· OMigatiou to P1·ovidc Voting 
Places. 

0. L., 73 ) doe~ not .authorize the paymen t out of the town
ship treasury of any part of the compensation and damages 
awarded to lan d owners by reason of the establishment of 
the township t:oacl of the description tll ~; ~t: i u mentioned . 
Such compensation and damages must in all cases be paid 
by the petitioner. a nd the payment is made a condition 
p recedent to the order establishing the road. Jt is after 
the road has been thus established that the order issues to 

. the super visor to open the road in the case provided for in 
section 4678. This section applies only to the payl11ent o f 
the costs of the view and survey and the opening and keep
ing in repair by the supervisor. 

Yours truly, 
}Ai\IES LAWREi\CE, 

Attorney Genera l. 

1\IU~IC I PAL COH.POHATIONS: OBLIGATIO:\' T O 
PRO\'JDE VOTJl\G PLACES. 

Attorney General's O ffi ce. 
Columbus. Ohio. Febmary 4 · 1885. 

f. B. ToH•nsend, Esq. : Proscc11ting / ltlome.\', Lima. Ohio: 
DE:\R Sm :-Your favor of the 2d instant enclosing 

letter from Mr. Ostendorf. clerk of Delphos, was duly re
ceived. Section 2923 Revised Statutes (amended 77 0. L.. 
40) provides that, for each ward precinct, election:: shall 
be held at such place as the council of the corporation sha ll 
designate. ln the ab.sence of any statute specially provid
ing for the payment of the rent for such voting pl<tccs. I 
am of opinion that the same is to be paid by the mtmic:ipal 
corporation. whether any municipal officers are to be voted 
for or not. The word "designate' '. 111\l St be held to in
cll1dc the. obligation to · provide the voting place. T his 



JAMES L.\WRENCE-1884-1886. 439 
-----------------County Recorder: Indexes Requ·ired to be Made by, and 

Fees for. 

vjew i~ strengthened by the fact that the same word is 
used in section 1725 Revised Statutes in respect to the 
regular clect:on of municipal officers, where unquestionably 
the voting place is to be provided by the council. 

· Yours truly. 
JAi\lES LAWRENCE, 

Attorney General. 

COUNTY RECO~DER: INDEXES REQUIRED TO 
BE J\·IADE BY. Al\D FEES FOR. 

Attorney General's Office, 
Columbus, Ohio, February 4. r88s. 

1~ B. W orfe)', Esq .. P1·osec1tfin.g A //orne)', Hillsboro, Ohio·: 
DEAR Sm :-Your favor of the 3d instant is received. 

Section 1 155 Revised Statutes (amended 77 0. L.. 240) 
has no application to the alphabetical inclexes which the 
recorder i~ required to keep ·by section r'r 53 Revised Stat
utes. \ i\ihere additional indexes arc made by the d irection 
of the county commissioners in pursuan.ce of section It 54, 
the recorder is entitled to the fees specified in section r r 55 
for keeping up such indexes, to be paid out of the county 
treasury. The fees for the alphabetical indexes arc to be 
paid by the persons p rc;;enting instruments for record. 

ln addition to the indexes described in section II54, 
section 1 155 also speaks of any other indexes authorized 
by the county commissioners. This certainly docs not refer 
to the alphabetical indexes . for they are not i;tdexes au
thor ized by the commissioners, but are specifically required 
to be made by the law. J think that practically the clansc 
quoted C'ln have no operation. At least 1 do not know of 
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any other indexes to be authorized by the commJSsloneJ;s 
and thereafter to be kept up by the recorder. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COC~TY COMMI-SSIQNERS; ALLOWANCE TO 
IHAGISTRATES BY, UNDER SECTION 
1309 R. S. 

Attorney General's Office. 
Columbus, Ohio. February s. 1885. 

Robert C:· Miller, Esq., Prosecuting Atlomey, Washington 
C. H., Ohio: 
DE.\R Sm :-Your favor of the 3d instant is received. 

In my opinion the allowance authorized by section 1309 
Revised Statutes may be made in causes of felonies wherein 
the State fails at any stage of the prosecution, whether be
fore the examining magistrate or afterwards. In misde
meanors the allowance can be made only in cases where the 
defendant has been convicted and proves to be insolvent. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Peace ProcccdiJ£gs; !urisdictiat~ of the Probate Com·t. 

PEACE PROCEEDINGS; JURISDICTION OF THE 
PROBATE COURT. 

Attorney General's Office, 
Columbus, Ohio, February 6, 1885. 

la111es T. Close, Esq., Prosewt-ing Attorne-y, Upper San
dusity, Oh·io: 
DE.\R StR :-Your favor of the 4th instant was duly 

receivcc,l. S ince the cleci.sion in the case of Ohio vs Brazier 
(37 0 . St., ?8), section 6454 Revised Statutes, ha's been 
amended, and, as it now reacts, the 'Probate Court in the 
counties named is given jurisdiction concurrent with the 
Court of Com mon Pleas .. in all niisdemeanors aJ£d -in all 
procccdinp;s to prc'l'ellf crime. See 8o 0 . L, 48 and 81 0 . 
L., 25 . l <.im of opinion that the defendant in a peace pro
ceed ing may now be recognized to appear before the Pro
bate Court in said cou nties. 

If. however;_. ·your view be correct, and the ·probate 
Court is without ·}itrisdiction to enter tain a complaint in a 
peace proceeding commenced before a justice of the peace, 
I do not th ink that se:::tion 6467 Revised Statutes author
izes )·ou to proceed in the Common P leas Court with the 
prosecution against a defendant so improperly recognized 
to appear in the Probate Court, nor do I think that the cle- . 
f,enclant thus bound over to the Probate Court is, by his 
recognizance, required to appear itr the Common Pleas 
Court. In my opinion, se,ction 6467 is applicable only- i..vhere 
the defendant has been properly and legally recognized 
to appear in one or the other of said courts. 

· Yours truly, 
JA j\1ES LAWRENCE, 

Attorney General. 
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Liquor Law; Refunding of Assessments; Co·unty Auditor,· 
Compensa.tion for Indt:xing County Co111111issiouers' 
Proceedings; County Azuhror; Comprmsatiolb fo·r Spe
cial Duplicate for Ditches Undc1· Section 4480 R . S . 

LIQUOR LAW; REFUNDING OF ASSESSMENTS; 
COUNTY AUDITOR; COlVJPENSATION FOR 
INDEXING COUNTY COMMISSIONERS' PRO
CEEDINGS : COUNTY AUDITOR; COi\fPENSA~ 
TION FOR SPECIAL DUPLICATE FOR DITCH
ES UNDER SECTION 4480 R. S. 

Attorney General'; Office, 
Columbus, Ohio, February 6, r885. 

William T. Platt, Esq .. County Auditor, Fi11dla·y. O!tio: 
DEAR SIR:-Your favor of the 4th instant was duly 

received. 
r. In my opinion all assessments under the "Scott 

law'' which were paid withi t1 a year und:~r protest must be 
refunded. The money refunded should be apportioned to 
the several f unds to which the same has been credited. and 
clecluctecl from the shares or portions of rcvel'lue at any 
t ime belonging thereto. 

2 . T he keeping of the general index of the proceed
ings of the county commissioners as required by section 
850 Revised Statutes (amended 8o 0. L ., r r 4) is part of the 
duties of the auditor .. as clerk of said · board . and he is en
t itled · to no additional con1pensation therefor. In reference 
to ·his compensation for making the index of past records. 
I herewith enclose a copy of an opinion b~' my predecessor 
Mr. Holli·ngswor th. 

3· I am unable to fincl in the statutes any provision 
allowing the auditor compensation for making the special 
ditch duplicate. required by section 4480 Revised Statutes 
(amended 8o 0 . L., ,I J4) . The allowance fo r recording. in 
section 4506. evidently applies only to such matters as are 
included ·in the record of the ditch proceeding. As the 
auditor is entitled only to such fees as are expressly al-
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Recogni::ance.S,· Po~c•er of Probate Judge aud of Sheriff 
Over. 
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lowed him, 1 am compelled to say· that, in my opimon, he 
can make no charge for said special duplicate. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 

RECOG:\JZANCES; POvVER OF. PROBATE JUDGE 
AND OF SHERJ FF OVER. 

Attorney General's Office. 
Columbus, Ohio, February 9,. 1885. 

1-lon. A . /if!. Salts. P1·obate Judge, Mc.!lr thm·, Ohio: 
DE,\H Sm :---Your favor of the 6th -instant was duly 

received. The probate judge is author ized to take a r.ccog
ni·zancc of a prisoner ·confined in jail charged with a mis
demeanor. See sections 7!68 and 7 IQ9 Hevised S tatutes. 
In the case provided for in ·~ection 7172 the sheriff is au
thorized .to take a recognizance only whil,~ the warrant is in 
his hands and before its return. By section 7173 the recog
nizance so taken by him must be returned with the ·warrant. 

Yours truly, 
JA1VIES LAWRENCE, 

Attorney General. 
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. Parll Rinl~ Company; Articles of lucorporatian of- Chil
drelb's Home,· Powers of Trustees of, i1~ Regard to 
Admissio1£ to. 

PARK RINK COMPANY; ARTICLES OF INCOR
PORATION OF: 

Attorney General's Office, 
Columbus, Ohio, February 12, 1885. 

Hon. !. S. Robiuso11, Secretar)' of State: 
DEAR Sm :-Your favor of this date is rec<tived. Al

thoug h the certificate of incorporation of "the Park Rink 
Company," which I herewith return, contains some matters 
not necessary to be stated therein, I am of opinion that 
you may p~·op~rly permit the same to be filed in your office. 
The corporation is formed for a lawful purpose, which 
does not include dealing in real estate within the prohibi
tion of section 3235 Revised Statutes. T he declaration in 
respect to the purpose of acqu iring and conveying real es
tate, is, in my opin ion, no broader than the power ·which 
such corporation h~s by virtue of section 3239 Revised 
Statutes. 

Yours truly, 
• JAMES LAWRENCE, 

Attorney GeneraL 

CHILDREN'S HOME; POWERS OF TRUSTEES OF, 
IN REGARD TO ADMISSION TO. 

Attorney General's Office, 
Columbus, Ohio, February JO, 1885. 

Hou. !awes Turuer, House of Represen,tatives: 
DEAR Sm :-In reply to the letter of l\[r. Fre<L Brod

beck, which you have referred to me, I have to say that, 
while the trustees of a children's home bave some discre-
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Sheriff; Fees of, 011 Special Vmire. 

tion in delermining whethe1: sufficient reasons exist to 
render a child a suitable person to be admitted to the home 
(as, for instance, whether its parents are unable to provide 
for it, etc.), they have no discretion in 1 espect to the age 
which en~itles a child to admission. I am o! opinion, 
therefore, that the trustees have no aulhority under the 
age of three years, and that., upon the f.acts stated, it is 
the duty of the trustees of the Sciolo County children's 
home to provide for a child mentioned by .Mr. Brodbeck. 

Yours truly, 
J Ai\lES LAWRENCE, 

Attorney General. 

SHERIFF; FEES OF, ON SPECIAL VENIRE. 

Attorney General's Office, 
Columbus, Ohio, February 13, r88s. 

Mr. ].wac Gates, Ashland, Ohio: 
D£:\R Sm :-In reply to yom favor of the rrth instant 

l have to say that the sheriff can Ol}IY charge $4.50 for 
serving each special venire in the case stated by you. Of
ficers can charge only such fees as are expressly allowed by 
Jaw. 

Yours. truly, . 
JAMES LAWRENCE. 

Attorney General. 
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County Commissioners: Po·wer to Correct Treasurer's 
Books. 

COu~TY COM.MISSIONERS: POvVER TO COR
RECT TREASURER'S BOOKS. 

Attorney General's Offic~, 
Columbus, Ohio, February I I, I88s. 

" 

Louis Ilicks, Esq., Prosecuting Attomc)', Batavia, Ohio: 
DE.\R Sm :-Your favor of the 9th instant is received. 

J have not been able to examine the settlement sheets · of 
the auditor of State for 1878, the same having .been sent 
.to Toledo for use in a law suit. The last settlement with 
the treasurer of your county shows no fnnds 0 11 hand be
longing to the State not accounted for. The auditor of 
,;tMc thinks that, if all twxes due to th~ State have been 
paid, no action on his part is required. It seems to me 
that at the time your present treasurer came into office he 
should have been charged only with the amount of money 
on hand belonging to the several funds, and that the bond of 
the former treasurer should have been made a separate item, 
noting therein the funds in which the deficiency occurred. 
A !so at each annual settlement with the county commis
sioner:>, since the defalcation happened, the true condition 
of the treasury should have been ascer tained. In my 
opinion the board of county commissioners is the only au
thority authorized to order a correction of the books. and 
I think that it is so authorized by implication from the 
authority under section 1 1 16 Hevisecl Stati1tes to make a 
full settlement with the treasmcr. together with the power 
of inspcctioi1 and examination which it has under section·s 
1106 and 1129 l<evised Statutes. I would suggest that 
the board make an order reciting the facts and directing 
that the books of the treasurer be corrected to correspond 
therew ith. ln such case 1 think that the auditor might 
also properly correct hi s books in the same manner, charg
ing the amount of the (!cficicncy to the bond of the default-
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ing- treasurer and carrying the uncollected balance of such 
bond on the books as a distinct item. 

Yours truly, 
· JAMES LAWRENCE, 

Attorney General 

TAXATION ; COLLECTION OF PENALTIES FOR 
DELINQUENT TAXES. 

Attorney General's Office, 
Columbus, Ohio, February I 3, r885. 

Mr. E . E . Blanclwrd, County S ·urveyor, War·ren, Ohio: 
DEAR SIR :- Your favor of the II th instant is recei vcd. 

Under section 2891 Revised Statutes the penalty on the 
redemption of land soid for delinquent taxes is fifteen per 
cent. within· .{me year after the sale, and t\.venty-five per 
cent. after oi1e year. The · twenty-five pei· cent. is not in 
addition to the fifteen per <;ent. However, the question is 
not of much practical interest,. for I never heard of a tax 
title in this State which was good enough to enforce pay
ment of any penalty where the owner of the land did not 
volunteer to pay the same. T he penalty .. can only be en
forced where the title is perfect and would enable the pur
chaser to take the Janel .. if not redeemed within the time 
limited. 

Yours truly, . 
JAMES LAWRENCE, 

Attorney General. 
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Schools; Appeal to Common Pleas Court b)• Snb-Districl 
Rccogni::anccs; What Are,· Prosecuting AllomC)' ,· 
PO'i.to<!l s Under Section 6457 R. S . 

SCHOOLS; APPEAL TO COi\li\LO::\ PLEAS COL:RT 
DY SuB-DISTRICT. 

Attorney Generar s Office, 
Columbus, Ohio, February 17, 1885. 

W. 1-1 . Ga<.'itt, Esq., Prosecuting Attomcy, Delta, Ohio: 
DE.\R StR :- Your favor of the t3th instant was duly. 

received. In my opinion there is nothing in section 4019 
Revised Statutes wh ich prevents a sub-district from ap
pealing to the Common Pleas Court from a judgment ob
tained against it before a justice of the peace by a teacher 
who has been dismissed. T he judg ment referred to in that 
section is clearly the judgment finally rendered, after the 
defendant has exhausted all lawful means to contest the 
case o£ which it desires to ava il itself. 

Yours t ruly, 
JA?IIES LAWRENCE, 

· Attorney General. 

RECOGNIZANCES; vVH AT Al<E; PROSECCTTNG 
ATTORNEY; POWERS U:\fDER SECTION 6457 
R. s. 

Attorney General's Office, 
Col umbus, Ohio, February 18, 1885. 

Clarence Curtain, F.sq., Prosecuting Attorney, Circleville, 
Ohio : 
D£,\R SIR :-In reply to your favor of the 12th instant 

I have to say : 
I. In my opinion the recognizance taken for the ap

pearance o f a person charged with the commission of a 
bailable offense should be a separate instmment. acknowl-
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edged before the officer taking the same, and substantially 
in the form g iven in section 7187 Revised Statutes. 

2. In counties where the Probate Court has juris
diction in tnisdemeanors, prosecutions may be originally 
wttunencecl in s uch cour t by the. prosecuting attorney as 
authorized in section 6457 Revised Statutes, but a private 
individual cannot commence a prosecution in said court by 
filing an affidavit therein. The affidavits referred to in 
section 6457 are evidently affidavits in support of an in
formation .filed by the prosecuting attorney, the same being 
required by section J 4, ar ticle one of the constitution. 

See Eichenlaub vs State, 36 0. St., T40. 
Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

COUNTY TREASURER; FEES OF, IN CERTAIN 
.. · CASE. 

A ttorney General's Office, 
Columbus, Ohio, February r8, r885 . 

Clarence C1trtain, Esq., P-rosecuting Attome·y, C·h·clev-ille, 
Ohio: 
DEAR Sm :-Your favor of the r6th instant was duly 

received. .1By the 5th section of the act to authorize the 
purchase of toll roads in Pickaway and Greene Counties, 
passed April 12th, r88o (77 0 . L., 385), the county treas
urer, for his services under said act, is entitled to one-half 
of the lowest rate of fees allowed to him by law for like 
services. The only service performed or reqtJirecl to be 
performed by the treasurer under said act, which is· like 
any service for which he is allowed fees by Ia w, is the col
lection of the tax levied for the payment of the bonds here
tofore issued. I am, therefore, of the opinion that the 
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Board of Education; Issue of Notes by-Board of Educa-
tion,· Power to Establish Dibrary. · 

county commissioners cannot make him any allowance in 
addition to his fees on the amount collected. 

Yours truly, . 
JAMES LAWRENCE, 

Attorney General. 

BOARDS OF EDUCATION; ISSUE OF NOTES BY. 

Attorney General's Office, 
Columbus, Ohio, February 19, r885. 

1\tfr. John J.1cSweeney, Jr., Proscwti1~g Attomey, T.Vooster, 
Ohio: 
DEAR Sm :-I concur in the opinion th.at a board of 

education has no authority· to issue notes payable at a future 
time for maps, charts, etc., purchased by it. Such board 
cannot lawfully issue its note for any purpose other than 
those for which bonds are authorized to be issued by law, 
nor in any olher 111anner than as thus authorized . 

Yours truly, 
JAI\IES LAWRENCE, 

Attorney General. 

BOARD OF EDUCATION; POWER TO EST A'P.LISH 
LIBRARY. 

Attorney General's Office. 
Columbus, Ohio, February 19, 1885. 

Mr. John J7. Ol-i·l!e1·, 111 embe1· Board of Educa.tion, Steuben
ville, Ohio : 
DE.\R Sm :- Your favor of the 17th instant was duly 

received. By section 3995 Revised Statutes a board of 
education is authorized to appropriate money f rom the con-
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tingent fund to p urchase books for a school library, the 
control and management of which is vested in such board. 
By other sections the board is required to regularly or
ganize and to transact its business at meetings held and 
conducted in accordance with law. By section 3984 a 
record· is to be kept of .the proceedings of the board which 
shall be a public record. By section 3958 the board is 
authorized to determine the amount necessary to be levied 
as a contingent fund, for the continuance of the schools 
after the State funds are exhauste(l, and for other school 
expenses. Tak ing these provisions in connection with the 
power conferred upon it by section 3971 Revised Statutes, 
I am of opinion that a board of education, if it deems it 
necessary and proper so to do, may rent rooms, outside 
of and separa te from any school building, . to be used exclu
sively for. the school library and for the office of the board 
where its meetings ·il1ay be held and its records kept, and 
that it may lawfully pay for the same out of the contingent· 
fund as ·. a_ proper .school expense withii1 the . meaning of 
section 3·958. In other words I tt1ink that such board 
has authority to provide suitable means to carry out the 
express powers conferred upon it, provided the same be 
not forbidden by law. 

Yours truly, 
JAMES LA\iVRENCE, 

A ttorney General. 

COUNTY AUDITOR; FEES OF, UNDER SECTION 
. 4738 R. s. 

Attorney General's Office; 
Columbus, Ohio, Febrnary 20, 1885. 

T. H . G·illmer, Esq., P.rosewti11g Attomc_y, Warren, Ohio : 
DEAR Srn:-Your favor of the 16th instant was handed 

to me by Mr. 'iV allace.' The statutes provide no com pen-
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sation to Lhe county auditor for making · the list of the 
names of tax payers and the amount of road tax with 
which each is charged, and transmitting the same to the 
clerk of the proper township, as required by section 4738 . 
Revised Statutes. I am compelled to say, therefore, that 
the auditor can make no charge .for such service, being 
entitled only to such fees and compensation as are expressly 
a llowed him. 

Yours t ruly, 
J AMES LAWRENCE, 

Attorney General. 

l\JARSHAL; SALARY OF, INCREASED DURING 
T EH.M OF OFFTCE. 

Attorney General'~ Office, 
Columbus, Ohio, February 20, r88s. 

Ed<card J. /IV est, Esq., Proscwti1£g A ttomey, Wilmington, 
Ohio : 
DEAR SIR :- Your favor of the t8th instant was duly 

received, from which it appears that subsequently to the 
election and qualification of the present marshal of Wil
mington in the spring of 1884, the council of said village 
passed an ordinance fixing the salary of the m.arshal at 
$6oo.oo per year, the salary having been theretofore $400.00 
per year. Section 1717 Revised Statutes, which provides 
that "the emoluments of an officer, whose electioi1 or ap
pointment is provided for in this title, shall in no case be 
increased or diminished dming the term for which he may 
be elected or appointed," is clearly applicable to the marshal 
and I am, therefore, of opinion that he is uot entitled to the 
additional compensation p rescribed in the ordinance adopted 
after his election and qualification. The promise of the 
individual members of the council, before his election that, 
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if he should become a candidate for marshal and be elected, 
he should receive a salary of $6oo.oo, and that the council 
would pass an ordinance for that purpose, is of no effect 
whatever, fqr the cou ncil can only act as a body and in 
the modes prescribed by faw. Neither docs the provision 
in section r8so Revised Statutes that t he marshal receive 
the same fees as sheriffs and constables in similar cases and 
such additional compensation as the council may prescribe, 
have any bearing upon the question, fo r this is subject to 
the provisions in section I7J7 above quoted. The payments 
he retofo re made to the marshal are clear ly illegal for the 
excess over the salary to which he is entitled. 

Yours truly, 
J Ai\IES LAWRENCE, 

Attorney General. 

DOr\RDS. OF EDUCATION; SALES TO AND CON
TRACTS \VITH, BY :MEl\IBERS OF. 

Attorney General's Office, 
Columbus, Ohio, February 24, 1885. 

Mr. HI. R. Coming~" Cieri?, Board of Education, N orwa!l?, 
Oltio: 
DEAR Sm :-Y'our favor of the 20th instant is at hand. 
r. Section 3974 Revised Statutes provides that no 

member of a board of education shall have any pecuniary 
inte rest iq any contract of the board. T his, in my opiqion, 
forbids a member of the board from selli ng any supplies for 
the usc of s uch boa rd or the schools under its charge, 
althoug h such sales be made through the janitor, super
intendent or the committee on supplies, and not upon a 
special contract with the board. · 

Every sale implies a contract on the parl of a purchaser 
to buy and of the seller to sell. and it is immaterial whether 
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such contract be made ciirectly by the board or by an agent 
under its authorization. 

2. In my opinion, section 6929 .Revised Statutes is 
not applicable to members of a board of education; and J 
do not think that a member vvho has made sales cif the char
acter suggested, co.ulcl be convicted of a ny offense. . Neither 
is there any statute which prescribes a punishment for the 
other members of the board by reason of such illegal sales. 
Each member, however, is required to take an oath of office, 
and may be expelled for g ross neglect of duty. 

3· A purchase made by a board of education from one 
of its members is wholly illegal and, in my opinion . the 
board has no authority to pay for a r ticles so purchased. 

· · Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

i\fUTUAL PROTECTION ASSOCIATIONS; FEES 
FOR FILIN"G ARTICLES OF Il'\CORPORATIO:\i 
OF. 

Atton icy General's Office, 
Columbu$, O hio, Februa ry 25, r88s. 

Hon. !. S Robinson; Secretary pf State: 
DE,\R StR :- I am in receipt of yonr favor of the 23d 

instant submitting certain questions relative to the proper 
fee to be charged upon the filing of certain articles of in
corporation. 

t . I n my opinion. a corpora tion organized under sec
tion 3630 Revised Statutes, and the sections supplementary 
thereto, for the purpose of mutua l protection and relief of its 
members and fo r · the payment of stipulated sums of money 
to the families or heirs of deceased members, is not a 
society or company organized ;fdr 1bencvolent purpose.s, 
within the meaning of section r48a Revised · Statutes (8I 
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0. L., 52), but is, on the contrary, a mutual company not 
organized stricti y for benevolent or charitable purposes. 
The term benevolent as applied to an organization implies, 
as it seems to me, that such organization affords aid .or 
relief to its r;1embers or others through kindness or benevo
lence. The aiel or relief thus furnished is based upon char
ity rather than upon contract,. and the amount thereof has 
reference to the needs of the recipients tather than to tlfe· 
sum stipulated in ad vance to be paid upon the happening 
of a cer tain contingency. 

· It has been suggested, however, that the purpos~ for 
which corporations may be formed, under the statute re
fen·ecl to, includes the mutllal protection and relief of its 
members, and that moneys may be received by voluntary 
donations or contributions as well as by assessments or 
fixed payments. This, it is claimed .. ·would constitute a 
strictly benevolent society. In respect to this it seems suf
ficient to say that, even if a corporation can be fo rmed under 
section 3630 for the single purpose of the mutual l)rotection 
and relief of its members, it is certain that such corporation 
cannot be so formed with powers limited to receiving and 
distributing voluntary donations or contributions. By vir
tue of the statute and whether expressed in the articles of 
incorporation or not, every such corporation possesses the 
power not only to receive voluntary donations and con
tributions, but to make and collect assessments and fixed 
payments, and to distribute and appropriate the same other
wise than for the benevolent relief of its members. It1 
ascertaining the character .9f a corporation, for the purpose 
of determining the amount of the fee to be charged. for 

. filing its articles of incorporation, the powers conferred up
on it by the statute are to be considered as well as the 
statements contained in the articles of incoi·poration. A 
declaration by the incorpoi·ators that the corporation is 
formed for benevolent purposes is of no importance when 
the contrary appears. 



506 Ol'INJONS OF THE ATTOlWEY GENERAL 

Mutual Prqtaction Associations; F cas {01', Fil-ing Articles 
of Incorporation of. 

I am of opinion, therefore, that a fee of twenty-five 
dollars ($25.00) must .be paid upon the filing of the articles 
of incorporation of every. corporation organized for the pur-
poses specified in section 363o· Revised Statutes. · 

2. Section 3235 Revised Statutes provides that cor
porations may be formed for any purpose for vvhich indi
viduals 1Day lawfully associate themselves, except for deal
ing in real estate or car rying on professional · business, but 
it is provided in section 3269 of the same chapter that the 
provisions of said chapter do not apply when special pro
vision is made in the subsequent chapters of that title, but 
the special provision shall govern, unless it clearly appears 
that the provisions are cumulative. In my opinion all cor
porations forill.ed for the purposes sf)ecified in section 3630 
Revised Statutes must be organized under and in pursuance 
thereof, and are governed by that section and the sections 
supplementary thereto, except that said supplementary sec
tions do not apply l.o any association of religious or secret 
societies-, or to any class of mechanics, l:xpress, telegraph 
or railroad employes formed for the mutual benefit of the 
members thereof and their families exclusively. This 
exception in respect to the class of associations last named, 
it will be seen, extends only to the provisions relating to 
their conduct and. management. Corporations of the ex
cepted class must nevertheless be organized and created 
under the authority ·of section 3630. and possess all the 
powers thereby conferred. In this view it is evident that 
such a corporation is not organized strictly for benevolent 
or charitable purposes, and consequently must pay . a fee 
of twenty-five dollars ($zs .oo) upon filing its articles of 
incorporation. This is, perhaps, in some cases, a hardship, 
but if so, relief must be sought of the legislature. 

Yours truly, 
J Ai'.tiES LAvVRENCE, 

Attorney General. 
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Amcricau Toutiuc Socict)'; Articles of incorporation of. 

Ai\lERICr\.~ TO~TINE SOCIETY; ARTICLES OF 
1NCORPORATJ01\ OF. 

Attorney General's Office, 
Columbus, Ohio, February 25, 1885. 

Hon. !. S . Robin:.~on, Secretary of State: 
DE.\R Sm :-1 herewith return the articles of incor

poration o{ . the "American Tontine Society," which, 1 
think. should not be permitted to be filed in your office, for 
the following reasons : 

1. ·corporations formed for the purposes named in. 
section 3030 Revised Statutes must be formed for such pur
poses alone. The articles of this society. after specifying 
all the purposes authorized by said section, add. ''and for 
the purpose of doi!~g and performing all things and in ·the 
manner provided in the act of the General Assembly of 
the State. of Ohio, entitled an act to revise and consolidate 
the ge1;~_r.al statutes of Ohio. passed June 20t h, r879.'' etc. 
To this extent the purposes for which the corporation is 
formed are unauthorized. 

2. The name assumed by this company indicates a 
character. of business which it wou ld not be authorized to 
do, to-wit. insurance on the tontine plan, and is inconsis
tent with the lawful purposes for which the corporation 
is organized. In my opinion you have power to refuse to 
file articles of incorporation when the name will thus tend 
to deceive and mislead the public and I think you would 
be j nstified in so doing in the present case. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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F?'anconia Club; Articles of Incorp&mtion of. 

FRANCONIA CLUB; ARTICLES OF INCORPORA

TION OF. 

Attorney General's Office, 
Columbus, Ohio, February 26, 1885. 

H on. 1. S . Robins!on, Secretary of' State: 
Dg,\R sn~ :-I h erewith return the articles of incorpora

tion of "the F ranconia Club of Cincinnati, Ohio," and re
spectfully advise that yo_u refuse to fi le the same in your 
office for the following reasons: 

L The place where said p roposed corporation is to 
be located or where its principal business is to be trans
acted is not suffic iently stated therein. 

· 2. The purpose of said proposed incorporation. to-wit: 
the paymen't of sick benefits to its members, is included in 
one of the purposes for which corporat ions may be formed 
under section 3630 Revised Statutes, to--wit: ''the mutual. 
protection and relief of its members,'' and hence it must 
be considered as formed under that sectiQlL See section 
3269 Revised Statutes. But, in my opinion, a corporation 
cannot be created -for an object which is but a part of one 
of the general purposes authorized by section .3630. A 
corporation to transact the business here contemplated must 
be organized generally for the mutua! protection and relief 
of its members. · · 

I also return herewith the articles of incorporation 
of the Dt!etsche Gemeinschaftliche Ullterstuctzungs Yerein 
No. 3 of Cincinnati, Ohio, which I respectfully ad vise you 
to refuse to file in your office, for reasons similar to those 
stated above, and for the further reason that, in connection 
with purposes which' are included in those for which a 
corporation can be formed under section 3639, the articles 
state the object of the proposed corpor~tion to be "to en
courage mutual relations between its members and to better 
provide for their enjoyment." This is unauthorized . A 
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corporation organized under said ·section must be for the 
purposes therein named and no other. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 

GOVERNOR AND SECRETARY OF STATE; DUTlES 
t;NDER SECTIOl\ 83 R. S. 

Attorney General's Office, 
Columbus, O hio, Februa ry 25, 1885. 

Ho!t . ]. S. Robins01h..Scc1·etary of State: 
D1·:.\R Sm :-I am in receipt of your favor of this date·, 

requesti ng ·my opinion as to whose duty it is to fill in and 
transmit th~ commissions of the officers mentioned in section 
83 Rt>vised Statu tes. Tt seems that it has heretofore been 
the custom for the secretary of state to make out and trans
mit such comm issions, but that a question has now arisen 
between your office and that of the governor in reference 
to the matter, it being claimed by you that this work shou ld 
be done in the gover.nor's office. 

The statutes make no express provision upon the sub
ject. but from the nature of the duties to be performed by 
the governor and secretary of state respectively, in respect 
to said. commissions, I am of opinion that ) ou are not re.
quired to make out and transmit the san}e, a nd t hat, if you 
decline &o to do, the governor must cause the work to be 
clone. 

Yours truly, 
JAMES LAWRENCE, 

· · Attorney General. 
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SHERIFF; FEES OF, IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, O hio, .February 26, r885. 

James Holder, Esq., Probate Judge, Carrollton, Ohio: 
DE.\R SIR :-Your favor of the 23d instant was duly 

received. J t appears that recently the !>herift of Carroll 
County, by order of your court, conveyed to the Columbus 
Asylum for the Insane an insane patient, and that his costs 
for so doing have been paid out of the county treasury, in 
pursuance of section 719 R evised Statutes. · 

Vlhile the sheriff Wqs here on such business the author
ities of the asylum delivered to him another patient to be 
removed to Car roll County. By reason of this the sheriff 
was compelled to remain an a<ldi t ional clny and to pay the 
expenses of the patient to his home. 

'Cpon these facts I am of opinion that, in addition to 
th~ amount paid on accou nt of the fi rst patient, the sheriff is 
entitled to his mileage from Columbus home (one way) and 
seventy-five cents per day for the support of said second 
patient on his joumey. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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COUNTY TREASURER; FEES OF. 

Attorney General's Office, 
Columbus, Ohio, February 26, 1885. 

511 

C. R . Tmeidale, Esq., Pro.Sewting Attorney, Youngsto-<cu, . 
Ohio: 
Dt::AR Sm :-Your favor of the 20th instant was duly 

received. In my opinion the connty treasmer is not en
titled to any fees or compensation for any services performed 
by him under and by virtue of the so-call·ed "Scott law." 
So much of the costs paid by the State i!l cases of felony as 
are · paid into the county treasury and all costs colleCted of 
(lefendants in cases of misdemeanors, and paid. into tl1e 
county treasm er are, ii1 my opinion, incluclccl under the 
designation, "all other· moneys collected," of which the treas
urer under section II I7 Revised Statutes is entitled 'to eight
tenths of one per cent. on the first $Io,ooo.oo, and fottr
tenths of one per cent. on all over that amount. All moneys 
collected on lkenses, fines, forfeitures, bonds or recogniz-. 
ances must bi( aclcled together and the commission of the 
treasurer figured upon the total amount, at the rate of eight 
per ce11t. on the fi rst $I,ooo.oo and four per cent. on all over 
that amount. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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COUNTY TREASURER; FEES OF UNDER SECTION 
3963 R. s. 

Attorne.y General's Office, 
Columbus, ·ohio) February 27, 1885. 

Hon. Emil Kiesewetter) Auditor of St~te: 
D£,\R SIR :-I return herewith "the letter of Mr. 'vV. H. 

Corbet, treasurer of Van vVert County, submitted to me by 
you. In my opinion, the treasurer of the county in which 
is situated the school house of a district composed of ter- · 
ritory in more than one county, is not entitled to any com
mission or percentage on the funds belonging to such dis- · 
trict which are collected and paid to him by the treasurer 
of the other county or counties in pursuance of section 
3963 Revised Statutes. 

Yours truly, 
J Al\ll.ES LAWRENCE, 

Attorney General. 

PEACE PROCEEDINGS; COSTS IN; PERCENTAGE 
OF PROSECCTii\G ATTORNEY. 

Attorney General's Office, 
Columbus, Ohio, February 27, 1885. 

C. B. Tfliuters, Esq., Prosecuting Aitomey) Sandusk·y . Ohio: 
DE.\ R Sm :-Your favor of the 26th instant is received. 

In my opinion, costs collected from defendants . in pro
ceedings to keep the peace, and j)aid into the county treas
ury. are moneys collected on ·costs in criminal causes, within 
the meaning of section r2S}8 Revised Statutes, and the pros
ecuting attorney is entitled to ten per cent. thereof. I am 



JAMES LAWHENCE-1884- 1886. 51:3 

J ourncJmen Boollbinders' Uuiou,· A rticles of Jncorporatio1~ 
of. 

further of the op11110n that, ut1der section 6470 Revised 
Statutes, the probate judge is required to pay into the 
county t reasury all costs collected from defendants in pro
ceedings to keep the peace before him. 

It is true that the Supr~me Court in the case of Ohio 
vs Urazier, 37 0 . St., 78, held that the jurisdiction in the 
punishment of crimes and misdemeanors conferred upon the 
Probate Court, in certain · counties, by the act of April 4th, 
1859 (2 S. & C., 1223), did not embrace the power to 
entertain a complaint in a peace procee,ling, and that the 
conduct which afforded g round for such proceeding is not a 
crime or misdemeanor, within the meaning of said act. I 
do not think, however, that the words "criminal causes'' as 
used in the sections of the Revised S tatutes, above referred 
to. should be construed with the same strictness, but that, 
in the sense there used a peace proceeding is a criminal cause. 

Yours truly, 
JAMES LAWRENCE, 

Attorney ·General. 

JOlJH:-!EYMEI\' BOOKI3I~DERS' UN£01\ ;ARTICLES 
OP JNCORPORATIO~ OF. 

Attorney General's Office, 
Columbus, Ohio. February 27; t88s. 

l-Ion. !. S . RobiiiS!on. Sccrctar:\' of Stat'e: 
S m :-T 1·eturH herew ith the articles of ·incorporation 

of the "Journeymen Bookbinders' U nion," and advise that 
you decline to file the same in your office. One object, for 
which it is stated that said proposed corpo ration is organized, 
is "the mutual benefit of its members by providing for said 
members in sickness ancl distress," which is included in the 
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purposes for which corporations are authorized to be formed 
under section 3630 Revised Statutes. \Vit~1 this object arc 
associated other objects not authorized by said statute, to
wit: "assisting journeymen workmen in getting work and 
the protection of the journeymen bookbinders' trade in gen
eraL" For the first object above mentioned a corporation 
can only be organized under and by virtue of section 3630, 
but in that case it must be organized for tl~e purposes 
therein named and no other. It cannot be created for an 
object which is but a part of one of the general purposes 
authorized by that section, nor c;:_tn there be joined with such 
purposes objects not thereby authorized. 

I also return herewith the articles of .incorporation of 
the ''L ithographic Printers' Society," and advise that you 
deci.ine to file tlie same in your office, for the following 
reasons: 

T. The place where saicl proposed corporation is to 
be located does not sufficiently appear. 

2. A corporation can be formed to transact the busi
pess contemplated only under and by virtue of section· 363o, 
and, for reasons heretofore g·iven, I do not think that the 
purpose, for which this corporation is formed, is properly 
stated in the articles. It should be generally for the "mu
tual protection and relief of its members." 

The exception in respect to· associations of mechanics, 
etc., provided in section eight of the act of April r2th. r88o, 
does not apply to the organization of such associations, but 
merely to their conduct and management. 

Yours truly.· 
JAMES LAWRENCE, 

Attorney General. 
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RUSSELL HILL COAL COMPANY; ARTICLES OF 
INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, February 28, 1885. 

Hon. f. S. Robinsou, Secretary of State:· 
DEAR Sm :-I return herewith the articles of incor

poration of "The Russell Hill Coal Company" and respect
fully advise. that you refuse to file the same in your office, 
for the reason that one purpose for which the proposed 
corporation is formed amounts to dealing. in real estate. By 
virtue of section 3239 Revised Statutes :1 corporation may 
acquire and convey at pleasure all . such real or persona~ 
estate as may be necessary and convenient to carry into 
effect the objects of the incorporation. This power it has 
by virtue of its incorporation and whether expressed in the 
articles or n9t. A corporation, however, cannot be formed 
for the exp~·~$S purpose of buying and selling lands generally. 

I am also of opinion that one terminus of the im
provement, which it is proposed to construct is not suffi
ciently stated. It is to be constructed to "such lands," but 
where the lands .are does not appear. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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SHERIFF; FEES OF, ON SUPOENA lN CAPITAL 
CASE. 

Attorney General's Office, 
Columbus, Ohio, March 9, 1885. 

R. S. Par!ter, Esq., Prosecnting Attomey, Bo·;,coling G·reen, 
Ohio: 

· DE.\R S1 R :-Owing to my absence from the city your 
favor of the 2d instant was not received until today. Except 
as provided in section 1231 Revised Statutes, the sheriff 
can receive no allowance or payment out of the county 
treasury for serving subprenas in a capital case where the 
defendant has been convicted but proves insolvent. I am, 
therefore, of opinion, that the board of county commissioners 
should refuse to allow the bill presented by the sheriff (or 
such services. 

Yours truly, 
JA:VmS LAWRENCE, 

Attorney General. 

CONSTABLE; FEE OF, FOR SERVICE OF SUB
SUBPOENA. 

Attorney General's Office, 
Columbus, Ohio, l\-farch 9, 1885. 

C. B. Winters, Esq., Prosecuting Att;mte·y . Sanduslry, Ohio: 
DEAR SrR :-Owing to my absence from the city your 

favor of the 3d instant was not received until today. In 
my opinion a constable can only charge mileage for the 
shortest distance necessary to be traveled in order to serve 
all the persons named in a subprena. \iVhere several wit
nesses reside at the same place he cannot charge fu ll mileage 
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for each, but only one for all of them. I think that a con
stable is entitled to charge twenty-five cents for a copy of 
subpocna where the subpocna is served by copy. A sub
pocna is certainly a writ, and in section 622 the language is 
general, ··for copies of all writs * * * served, t wenty-five 
cents,'' no exception being made in respect to subpocnas. 

· Yours truly, · 
JAMES LAWRENCE, 

Altorney General. 

PROBATE JUDGE; FEES OF, FOR HOLDIKG IN
QUEST. 

Attorney Gene ral's Office, 
Col umbus, Ohio, March ro, r88s. 

Jolm T. B1is~y, Esq .. Probate Judge, Lancaster, Ohio: 
D".\R S1R :-Your favor of .the 7th instant was duly 

received. In my opii1ion the bill submitted to me and which 
is herewith returned, cannot be paid out of the county treas
ury. For holding an inquest and for his ~ervices in connec
tion therewith the probate judge is entitled only to such 
fees and costs as are expressly allowed hin~ by law. 1\o 
provision is made for the payment of additional compen
sation or expenses in cases where it is necessary for him 
to personally visit the person alleged to be insane. 

Yours truly, · 
JAl\lES LAWREKCE, 

Attorney Gene1'al. 
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SHERIFF; FEES FOR SERVICE OF SUMMONS. 

Attorney General's Office, 
Col.umbus, Ohio, March II, I885. 

W. H. J/Volfe_, Esq., Cle·rl~ of Courts, LaHcaster, Ohio: 
DEM( Sm :-Owing to my absence from the city and 

. to the press of business since r~turning, I have been unable 
to reply sooner to your favor of the 2d instant. 

In an action against four defendants if the precipe 
require a summons to be issued for all defendants to the 
same sheriff, I am of opinion that the ~lerk must issue but 
one summons, including the names of all defendants therein. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

TOWNSHIP TREASURER; MANNER OF PAYMENT 
OF COMPENSATION. 

Attorney Gen~ral's Office, 
Columbus, Ohio, :March I r, I885. 

Mr. W. E. Jl!!ern>man, Ratldolph, Ohio: 
DE,\R SrR:- The question presented in your favor of 

the 4th instant should be referred to the prosecuting attor
ney of the county, as I am not authorized to give to you 
an official opinion thereon. I would sav, however, that I 
think there can be no doubt that under section 4056 Revised 
Statutes the compensation of the township treasurer, as 
treasurer of the to\vnship school funds, is to be paid out of 
the contingent fund on the order of the board of education. 

Yours truly, 
] AMES LAWRENCE, 

Attorney GP.neral. 
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County Commissioners; Compensation of. 

COUNTY COMJVIISSIONERS; COMPENSATION OF. 

Attorney General's Office, 
Columbus, Ohio, 1viarch 13, 1885. 

Horace Smith, Esq., Attorney a.t Law, Yow~gsto~.un, Ohio: 
DE:\R .Sm :"-Your favor of the 9th instant was duly 

received. I am of opinion that, in a county having less 
than one hundred thousand inhabitants, a county commis
sioner when traveling on official business within his county 
under the direction of the board, other than .in attending 
regular or called sessions) is entitled to $3.00 per clay for 
his services, five cents per mile. for mile'age, and in addition 
thereto his reasonable and necessary expenses actually paid,· 
but not including anything paid for railroad. fare, carriage 
hire or other mode of conveyance. In other words, the al
lowance for expenses ... must be considered as applying only 
to such expenses as are in addition to those covered by the 
mileage. I : think it may be stated as a general rule, that 
an allowattce of mileage to an officer precludes his charging 
anything for traveling expenses, ·unless the contrary is ex
press!;· provided. 

A bill for a livery tearn used by the commissioners in 
traveling Oil official business within their county cannot, 
therefore, in my opinion, be-paid out of the county treasury. 

Yours truly, 
JAMES LA 'NRENCE, 

Attorney General. 
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Children's fi ome; Power of TrusteeS! of to Indenture
iltloyor; Power to Administer Oaths; Cemeteries; COI£

trol of, by Township a-nd M1111icipal Corporation. 

CHILDREN'S HOME; POWER OF TRUSTEES OF 
. TO IKDEWfURE. 

Attorney General's Office, 
Columbus, Ohio, rdarch I 3, rSt:~s . 

E. J. West, Esq., Prosecuting Attomry, Wi111lington, Ohio: 
DEAR Sm :-In my opinion the trustees of a county 

children's home have no authority to bind out or indenture 
an inmate of such home for a longer period than until such 
inmate shall arrive at the age of sixteen years. 

Yours truly, 
JA.i\IES LA WREKCE, 

Attorney General. 

MAYOR; POvVER TO ADr-.1 I KISTER OATHS; CEi\IE
TERIES: CONTROL OF. BY TOWNSTTIP AND 
i\lCNICIPAL CORPORATIOK. 

Attorney General's Office .. 
Columbus, Ohio. Niarch T 3, r885. 

f. M . Toner. Esq., Mayor, Eden, 0/tio: 
DEAR Sm :-In reply to your favor of the 9th instant 

I have to say: 
1. A mayor of a municipal· corporation has no au

thority to take acknowledgments or administer oaths outside 
of such corporation. \i'/ithin the limits of the corporation he 
has the same power in these respects as a justice of the peace. 

2 . So much of the money arising- fr0111 the sale of lots 
in a cemetery owned in common by a village and township 
as may be necessary to reimburse such village and town
ship for the cost of the lands purchase:l or appropriated 
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Clerks and Sergeants at Arms; Per Diem During Recess of 
Legislaiure. 

for ·the cemetery may, from time to time, be paid to the 
vPIIage and township respectively. .\11 the rest of such 
receipts must be expended to keep in order and embellish 
the grounds, including the expenses of managing the ceme
tery. Rules and orders in reference to the application of 
said moneys for said purposes should b~ adopted in pur
suance of section 254 r Revised Statutes, and subject to 
said rules and orders the trustees of the cemetery have con
trol of the expenditure. 

Yours truly, 
JA~fES LA\VREKCE, 

Attorney General. 

CLEHKS Al\D SERGEAKTS AT ARi\JS; PER DIEM 
DCRI 0G RECESS OF LEGISLATCRE. 

Attorney General's Office, 
Columbus. Ohio. :\larch 13, r88s. 

Holt. E. Kiesc<c•ctter. Auditor of State: 
DE.\R Sm :-I am of opinion that the clerks and ser

geants at arms of the Senate and House of Representatives 
and their assistants, are not entitled to their per diem 
compensation during the recent adjournment of the General 
Assembly from February 28th to March 1oth. r885. 

Yours truly, 
JA~IES LAWRENCE, 

Attorney General. 
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Co-sts; Pwyment of, ·in Case of JVlisdemeanMs and Felonies. 

COSTS; PAYMENT OF, IN CASE OF MISDEMEAN
ORS AND FELONIES. 

Attorney General's Office, 
Columbus, Ohio, March 13, r885. 

TheodOJ~e· K. Funlz, Esq.~ Prosecut,ing Attorney, Portsmouth, 
Ohio: 
DEi\I{ SIR :-I am in receipt of your favor of the 9th 

instant submitting certain. questions, which with answers 
thereto are as follows : 

r. Question. "In ·felony cases where the State finally 
convicts how shall magistrates' costs be paid?" 

Anfrc.c,er. Paid out of the county treasury and inserted 
in the judgment of conviction, and, ·except in capital cases, 
repaid. to the county out of the State treasury. See sec-
tion 1306 Rc.visecl Statutes. · 

2. QuesNon. "In felony cases when recognizances 
are taken, forfeited and collected, how shall magistrates'· 
costs be paid ?" 

A 11·.\tc.oer. I do not think that the question is affected 
.by the fact that a recognizance has been taken, forfeited 
and collected. The payment of costs is governed by the 
rules applicable to other like cases without reference to the 
recognizance. 

3· Question. "In felony cases where the State fails 
to find indictment or fails to convict in Common Pleas Court, 
vv.hat magistrates' costs shall be paid, if any, ancl how?" 

Answer: The county commissioners ri1ay make to the 
magistrate, marshal, or constable an allowance in lieu of 
fees as. provided in section 1309 Revised Statutes: The 
fees of witnesses are to be paid out of the county treasury as 
provided iti section 1308. 

4· Question. "\tVhen a party is charged with felony 
before magistrate, bound over, indicted for misdemeanor 
simply, or indicted for felony and found guilty of misde
meanor finally, what cost, if any, shall be paid and how?" 
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A11swer. It is not very clear, but I think that in such 
cases the fees of witnesses before the magistrate are to be paid 
out of the county treasury as provided in section 13o8, and 
that the commissioners may make an allowance to the mag
istrate, marshal, o r constable in lieu of fees as provided in 
section t307. 

5· Question. "If a party be bound over by a magis
.tt·ate, charged ·with a felony, gives bond,. leaves county .and 
bond proves uncollectable, what magistrates' costs shall be 
paid and how?" 

Aus·wcr. Same answer to this question as to third 
question. 

6. Questiou. '·If a party be accused of a felony, has 
a hearing before a magistrate court and is discharged, what 
magistrates· costs, if any, shall be paid and how?'' 

Answer. Same answer to this question as to third 
question. 

7· Question. "lf a party is accused of a misdemeanor 
before a magistr:.tte, and is charged in that court, what 
magistrates' costs;·"!£ any, shall be paid and how?" 

Ans·wer. :.\"othing can be paid out of the county treas
ury. 

8. Q ucstion. "If party is accused of a misdemeanor 
before a magistrate, and is bound over to proper court and 
the State fails, what ·magistrates' costs, if any, shall be paid 
and how~·· · 

A ns·wer. Same answer to this question as to seventh 
question. 

9· Qucstiou. "If a party is accused of misdemeanor, 
bound O\'er to proper court and the State succeeds but the 
defendant proves insolvent, what magistrates costs shall be 
paid, if any, and how ?" 

Answer.. The county commissioners may make a n · 
allowance to the magistrate, marshal, or constable in lieu 
of fees as provided in section. 1309 Revised Statutes. 

TO. Quesltio11. "If magistrate fails ro put in cost bills 
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Costs; Payment of, in. Case of Misdemeano1·s and Felonies. 

in any criminal case . before the expiration of a year, what 
magistrates' costs. shall be paid, if any, and how?'' · 
. Answer. I do not thin!< that the magistrate loses his 
right to an allowance in any case by failing to present a bill 
of costs to the commissioilers before the expiration of . one 
year from the time the same were made, provided that the 
amount allowed in any one year or for costs made during 
anY. period of one year shall not exceed one hundred dollars. 
As the con1missioners have discretion in the tpatter, they 
should refuse to make an allowance in such cases unless the 
delay in presenting the bill occurred through some good 
reason. 

In reference to the other matter mentioned in your let
ter, I ha~e to· say that the expenses of the county commis~ 
sioners, while attending the recent meeting of the county 
commissioners' State association of Columbus cannot be 
paid by tl~e county . Their business here at the time referred 
to w·a·s in no sense official business or business of the county 
pertaining to their office. Official business is such business 
as an. officer transacts in til e performance of the duties 
prescribed by law or in the exercise of the authority con
ferred thereby. T he resolution of the board cannot affect 
the question, for the commissioners cannot add to their 
duties O·r authority as fixed by law. 

You rs truly, 
}AlVIES LA 'iVRENCE, 

Attorney General. 
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swnars. 

COSTS; ALLOWANCE T.O MAGISTRATES, ETC. BY 
COUNTY COMMISSIONERS. 

Attorney General"s Office, 
Columbus, Ohio, .March 14, t88s. 

Robart S. Parker, Esq., Prosawtiug Attomay, Bowliug 
Craau, Oh io: 
DE.\R Sll{ :-To the several questions submitted in your 

favor of the 9th instant I make this general answer, which 
I thin_k covers all of them. In misdemeanors no costs of 
any kind can be paid out of the county treasury to any jus
tice of the peace, police judge or justice, mayor, marshal or 
constable. In s uch cases, however, where t he defendant has 
been convictecl and proves insolvent the county commis
sioners may make to the officers named an allowante in lieu 
of fees as provided in section 1309 Revised Statutes. This 
allowance is ·n<?t a payment of fees ol1t o£ the county treas-' 
ury, but an allowance in lieu thereof, which may or may 
1iot equal the amount of fees legally taxed to the officer. 
I do not think that the scope and operation of section 1309 
is enlarged or extended by implication from section 1311. 
'The allowance provicled for in t he former section can only 
be made in misdemeanors when the defendant has . been con
victed and proves insolvent. In misdemeanors as well as 
in felonies the fees of witnesses attending; under recogniz
ance or subpccna, issued by order of the prosecuting 
attomey or defendant, before the Court of Common Pleas 
or grand jury, or other courts of record, a rc to be paid 
out of the county treasury as provided in section "1302 Re
vised Statutes, but in no case of misdemeanor can the 
fees of witnesses before the magistrate be paid out of the 
county treasury. 

Yours tri.dy, 
JAMES J.A.WRENCE. 

Attorney General. 
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Elect·ion,· Judges and· Cle·rl<s in Certai1~ Case--Adjou.·m 
ment,· Effect of, by· Legislature. 

ELECTION; JUDGES AND CLERKS IN CERTAIN 
CASE. 

Attorney General's Office, 
Columbus, Ohio, March 17, x885. 

J. L. DeWitt, Es_q., Mayor, Sanduslz·y, Ohio: 
DEAR SIR :-I am in receipt of your favor of the 13th 

instant in which you state that the five wards of Sandusky 
heretofore existing have by ordinance of the city council 
been divided, making ten wards in all, and you ask my 
opinion as to how the judges and clerks of election in the 
new wards shall be chosen at the ensuing election. In such 
case I am of opinion that the judges and clerks of election 
in the new wards should be chosen by the electors present 
at the time and place of holding said election. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

ADJOURNMENT ; EFFECT OF, BY LEGISLATURE. · 

To the Senate: 

Attorney General's Office, · 
Columbus, Ohio, March r8, x885. 

In compliance with Senate resolution No. 92, requesting 
my opinion relative to the legal effect, in ·cer~ai n respects, of 
the adjournment of the General Assemb1y from February 
28th, x885, to March roth, r885, I have to say that, in my 
opinion, when the General Assembly convened on said last 
named day a new session commenced, which is a separate 
and distinct session from that held from the 6th day of 
January, 1885. to the 28th day of Februar)' last. I can 
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Adjournment; Effect of, by Leg1s/ature. 

reach no other conclusion than that, whenever the Gen~ral 
Assembly by joint resolution of both houses adjourned for 
more than two days, Sundays excluded, its session ceases 
and determines. The resolution under which the recent 
adjournment was had is in form substantially the same as 
the usual resolutions whereby the General Assembly has 
heretofore in alternate years adjourned from its first or 
regular session to its second or adjourned session, and 
neither in the constitution or the statutes is. there any ground 
for a distinction by reason· of the length of time for which 
the adjournment is had, provided the period exceeds that 
for which one house may adjourn without the consent of 
the other. The constitution does not specifically provide 
for an adjourned session but in view of the uniform prac
tice for many years and of the power which the General 
Assembly has to adjourn to a future .day, the Supreme Court 
has recognized its right. to hold such adjourned sessions as 
distinct from· the regular session. Upon this subject the 
court say: .... 

"The General· Assembly, in legal contempla-. 
tion, is a continuing body, as enduring as the con
stitution; but when not in sesston it has merely 
a potential ex istence. Its members are at all 
times liable to be called together to act. as an 
organized body; and it .is only when they arc thus 
convened that the General Assembly can be said to 
be in session, or competent for the transaction of 
business. As respects the power or capacity of the 
General Assembly, it is a matt.er of indifference 
whether it is convened in pursuance of the express 
injunction of the constitution at the time prescribed 
for the regular session, or under the call of the 
governor, or at a time fixed by itself. Its authority 
is as ample at one session as at another." 

(State vs Harmon, 31 0. St., 250.) 
The designation ~f the different sessions which a 

General Assembly may hold is not very material. The con
stitution calls the first session, which is to commence on 
the first ivJ on day of January biennially, the regular session, 
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and the statutes speak of regular, adjourned and called ses
sions. As a matter of convenience~ where more than one 
adjourned session is held, I think· that the same may prop
erly be designated as the ''first adjourned session," ''second 
adjounied session," etc. In such case, however, it is not 
necessary that a separate volume of laws be published for 
each of said sessions, ·as the statutes contemplate and pro
vide merely for an annual volume to contain all the laws and 
joint resolutions passed· during the year. 

Respectfully submitted, 
JAMES LA vVRENCE, 

Attorney General. 

-COUNTY COMMISSIONERS; PO\VERS OF, IN 
AWARDING CONTRACTS. 

Attorney General's Office, 
Columbus, Ohio, l\llarch r8, r885. 

R . B. il1ontgomer)', Esq., Prosecuting Atforne)', Columbus, 
Ohio: 
DEAR SIR :-I am in receipt of your favor of the 17th 

instant requesting my opinion whether · 01: not the county 
commissioners, in letting contracts for the erection of the 
new court house for F ranklin County "have power to 
award separate contracts in excess of the estimates 
of the several branches of the work, in other words, whether 
section 8oo of the Revised Statutes requires that each 
separate contract shall be within the se1)arate estimate of the 
architect for that branch of the work." 

In reply I have to say that, in my opinion, the county 
-commissioners may, in their discretion, accept a bid and 
a ward a contract for furnishing the materials or doing the 
work for a separate and distinct trade· or kind of mechan
ical . labor, employment or business necessary to be used 
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in erecting said building, which exceeds the estimate fo r 
that particular part of the work, provided the separate bids 
in the aggregate are within the estimated cost of the im
provement and do not exceed iu amount any bid which in
cludes the whole of the work. The aggregate of all the 
contracts let must not exceed the estimates for the entire 
building. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

JUSTICE OF THE PEACE; NOTICE FOR ELECTION 
OF. 

Attorney General's Office, 
Columbus, Ol1io, :March 17, 1885. 

f . F. Mc.Ycoi, Esq., Allorucy at La·w, i\lfarion, Ohio: 
DE,\R SIR :-Your favor of the r 3th instant is received. 

'T he trustees of 1\hrion Township, having- received notice 
in pursuance of section 58 t that the COilllllissions Of the 
justices of the peace for said township wi ll expire next 
September, it is their duty to notify th l.! electors of such 
township to elect at the ensui ng April election justices of the 
peace to fill such vacancies, and the terms of the persons thus 
elected will commence upon the expiration of the terms of 
the present incumbcJi.ts. T he purpose of the statute, in pro
viding that the · election may be held before a vacancy 
actually happens. is to avoid as fa r as possible the necessity 
of special elections. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Columbus N atural Cas, Light, Heat a'l/(t Fuel Compan'y; 
Articles of Incorporation of. 

COLUMBUS NATURAL GAS, LIGHT, HEAT AND 
FUEL COMPANY; ARTICLES OF INCORPORA
TION OF. 

Attorney General's Office, 
Columbus, Ohio, March 18, 1885. 

H on. f. S. Robinson, Secretar3~ of State: 
DEAR S•R :-I return herewith the articles of incorpo

ration of the Columbus Natural Gas, Light, Heat and 
F uel Coml)any and of the Cincinnati Natural Gas, Light, 
Heat and F uel Company, and am of the opinion that the. 
same should not be filed in your office for the following 
reasons : 

r. It does not appear that a majority of the in cor
. porators named in either certificate are residents of the 
·State of Ohio. 

2. Corporations cannot be formed to have the exclusive 
privilege of furnishing natural gas, etc. 

3· The articles do not sufficiently state where the cor
porations are to be located or where their principal bu..;iness 
is to be transacted. 

Yours truly, 
JAMES LA vVRENCE, 

Attorney General. 
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ance Companies; Securities Deposited by Foreign, Ca1~-
1tOt be Attached. 

REPORT; ANNUAL, OF VILLAGE CLERK, PUBLI
CATION OF. 

Attorney General's Office, 
Columbus, Ohio, March 19, 1885. 

C. Jl!{ Campbell, Esq., Proprietor Dail)' News, Hamilfol', 
Ohio: 
DEAR SJR :- Your favor of the 18th instant is received. 

I do not think that I have at any time given an opinion to 
the clerk of Lebanon. The publication of the annual report 

. of a city or village clerk is regtilated by section 1757 Re
vised Statutes (amended 8o 0. L., 65), which requires 
that, in a corporation having over two thousand inhabitants, 
the clerk shall have the same published once in some news
paper published or of general circulation in the corporation. 

Yuurs truly, 
JAMES LAWRENCE, 

Attorney General. 

INSURA NCE COMPANIES; SECURITIES DEPOSIT
ED UY FOREIGN, CANNOT BE ATTACHED. 

Attorney General's Office, 
Columbus, Ohio, March 19, 1885. 

Messrs.. 1\IJ.i;r, Noble and White, Attomeys at Law, Cleve-
lGIItd, Q J£1:0: . 

DEAR SIRs :-The superintendent of insurance has not 
submitted to me the question referred to in your favor of the 
18th .instant. I am of opinion, however, that the bonds, 
stocks and securities deposited with him by foreign insur
ance companies, in pursuance of our statutes, cannot be 
reached by attachment. Aside from the difficulty arising 
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M1micial Corporation,· Clerll of, Camwt Adminis tf!'r Oath.!>'. 

from the nature of the securities themselves, I base my con
clusions upon the following : 

1. The superintendent is an agent of the State, and, 
in respect to these deposits, acts in the name and by the 
authority of the State. I do not think that he can be sued at 
law or made a defendant to a garnishee p rocess any more 
than can the State itself. 

2 . . He holds the deposits in trust for the security and 
benefit of the policyholders of the several companies, a i1d for 
such purpose alone. · 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

MUNICIPAL CORPORATION; CLERK OF, CANNOT 
ADl\IINlSTER OATHS. 

Attorney General's Office, 
Coltn.nbus, Ohio, March 19, r885. 

J.lllr. !. R. DonaldsoJt, Village Clerk, Richmond, Ohio: 
DEAR Sm :-Your favor of the I7th instant is received. 

In my opinion a clerk of a mtn1icipal corporation has no 
authority to administer oaths or take the acknowledgment of 
deeds. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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PHARMACY ACT; DEFINITION OF "COUNTRY 
STORE" IN. 

Attorney Generars Office, 
Columbus, Ohio, March 21, r885. 

Dr. J. L. Ge31er, Norwich, Ohio: 
Dr::AR Sm :-Your favor of the 19th instant is at hand. 

The term "country store" . used in section 4405 Revised 
· Statutes as ·amended March 20th, r884 .(8r 0. L., 6r), i$ 
perhap:; somewhat indefinite. In its n1o:.>t restricted sense 
it would apply to any store not in a city, whether in a vil
lage or the open country. I am inclined to think, however, 
that it has a broader .meaning than thi~. and includes any 
general store such as is usually found in the country. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

SWAMP LAND COlVIMISSIONER; CONSTRUCTION 
OF RESOLUTION CREATING, AND APPOINT
MENT OF GEO. H. FOSTER. 

Attorney General's Office, . 
Columbtls. Ohio, i'v[arch zr, 1885. 

H on: George H oadl)', Gove1;11or: 
Sm :-In compliance with yom request I )~ave exam

ined into the relations between the State and George H. 
Foster under the joint resolutions of the General Assembly, 
passed April 2oth, r88r, authorizing the governor to ap
point a commissioner to act on the part of the State in the 
adjustment and settlement of claims against the general gov-
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Swamp Land Comm·issione·r; Constntction of Resolution 
Creating, a~ut Appointment of Geo. H. Foster. 

ernment, arising out of the original swamp Janel grant of 
September 28th, r8so, and the incler).lnity acts of March 
2d, r8ss, and March 3d, r857 (78 0. L., 435) . 

On the 24th clay of December, r88r, Governor Foster, 
in pursuance of said resolution, appointed George H. Foster 
of Cuyahoga County a commissioner to adjust and collect 
the claims specified in said resolution, his compensation to 
be such percentage cif the money collected for the State 
as should be thereafter determined. On the 8th day of 
December, 1882, the governor, as authorized by said resolu
tion, fixed the commission of Mr. Foster for hi"s services in 
the prosecution of said claims at twenty-five per cent. of 
the amount of money collected, he to bear all expenses of 
collection. 

I understand that the said commissioner, in pursuance 
of his' appointment has prosecuted the work entrusted to him 
\yith diligence and dispatch, considering the nature of 
the claims, and that he has already spent much time and 
labor and incurred large expenses in that behalf. It is 
now suggested that the joint resolution above mentioned pro
vides for an appointment to an office, and is, therefore, un
constitutional and void, because the General Assembly cannot 
create an office by a joint resolution. 

Replying .to t·he several questions submitted by you in 
this connection, I have the honor to say : 

. I. Within its proper province a joint 'resolution of 
the General Assembly, as an expression of the legislative 
w'ill, has all the fon;e and effect of a law, but what is that 
proper province is a question which, so far as I am advised, 
has never been determined in Ohio. The constitution dis
tinguishes between laws and resolutions. The former are 
bills matured into acts, by the action of the legislature in 
accordance with the provisions of the constitution. "Bills 
may originate in either house, but may be altered, amended 
or rejected in tbe other." "Every bill shall be fully and dis
tinctly read on three different clays." The presiding officer 
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·of each house shall sign publicly, in the presence of the 
house over which he presides, while in session, all bills and 
joint resolutions, passed," etc. T he style of the Jaws of 
this State shall be, "De it enacted by the General Assembly 
of the State of Ohio." (Sections IS to r8, article 2). 

On the other hand,a resolution requires merely the vote of 
both houses, in accordance with their rules, without that 
deliberate action prescribed by the constitution in the case 
of l;tws. 

C nder the constittttion the election and appointment of 
all officers shall be made in such manner as may be directed 
by · law. l am inclined to the opinion that the words "by 
la \v'' here mean a law enacted in the manner required for 
the passage of bills, and that the General Assembly cannot 
by joint resolution create an office or direct the manner in 
which the s::)me shall be filled . 

2 . I ha~·e reached the conclusion, however, that the 
commissioner appointed in pursuance of the joint resolu
tion of April 20th, 188r, is not an offic.er within the mean
ing of section 27, article 2, of the constitution, nor within 
the definition of an office adopted by the Supreme Court in 
the case of The State vs Kennon et al (7 0. St., 546). He 
is rather an agent or employe of the State for a special, 
limited and incidental purpose, and his duties cease upon 
completion of the work for which he is employed. The fact 
that a commission was issued to him by the governor can 
make no difference. for that is but the evidence of his ap
pointment and cannot operate to enlarge the functions con
fen·erl by the resolution. I think that the General Assembly 
may provide for the appointment of such agetit by joint reso
lution . 

3· ·where no definite term of office is prescribed, the 
power of removal is incident to the power of appointment, 
and, in the absence of any contract relation, undoubtedly 
the same rule is applicable to any special agent or employe 
of the State. But in the present case, it ~eems to me, there 
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is a . relation by contract. On the one hand the State has 
employed Mr. Foster to do the work spec1fied at a commis
sion based upon the amount of money collected, he to pay 
all expenses of collection; on the other hand, by accepting 
such employment he has in effect agre::d to devote such 
labor and skill and incur and pay such expenses as may 
be necessary for the purpose. Having gone on and paid 
out money for expenses and devoted his time and skill to 
the work, I am of the opinion that he has now a right in 
the employment and compensation stipulated. of which he 

. cannot be depr ived, except for a cause amounting to a fail
ure to perform the obligations on his part in the premises. 
In this view the governor has no power to discharge him and 
appoint a successor without the existence of such cause. 

4· If I am correct in the foregoing, your remaining 
question becomes unimportant. I would ~ay, however, that 
i'f the governor has power to remove the present commis
sioner and appoint a successor, it must be because there is 
no such contract relation as I have suggested. In that case 
Mr. Foster would have to lose the time and money hereto
fore given to the work, and would have no legal claim 
against the State on account thereof. 

Respectfully, 
. JAMES LAWRENCE. 

Attorney Genera l. 

REPORT; AN)lUAL, OF VILLAGE CLERK: PUB
LICATION OF. 

Attorney General's Office, 
Columbus,' Ohio, March 23, r885. 

C. M. Campbell, Esq .. Proprietor Daily Nc1cts, Hamilton, 
Ohio: 
DEAR SJR :- Your favor of the 21st instant is received. 

Under section 1757 Revised Statues. as amended March 



JAMES LA WRENCE-1884- 1886. 531 
Mzmicipal Corporation; Vacanc:r in Co~tnci/ of. 

----
21st, 1883 (8o 0 . L., 65), the statement of your city clerk 
is not required to be published in a newspaper if the cor
poration publishes a detailed statement of receipt~ and ex
penditures in book form or in any other printed matter as 
provided in said section. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

MUNrCIPAL CORPORAT~ON; VACANCY IN COUN
CIL OF. 

Attorney General's Office. 
Columbus, Ohio, l\farch 23, r885. 

Thomas !. R-qach, Esq., Ma:,•or, Nlincrc.m, Ohio : 
Dr~AR SiR :-Your favor of the 2rst instant is received. 

ln case a person elected a member of the council of a munici
pal corporation fails to qualify within ten days after he has 
been notified of his elect ion, the council may declare his 
office vacant, but no vacancy occurs until the council so de
clares. When such vacancy has occurred . in the council of 
a village, the mayor, by and with the consent of the council, 
has power to fill the vacancy by appointing some elector of 
the corporation to serve for the unexpir<.:d term. In such 
case the appointee will serve until the end of the term for 
which the person who failed to qualify was elected. 

Yours truly, 
JAMES LAWRENCE. 

Attorney GeneraL 
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COSTS; PAYMENT BY STATE IN CERTAIN . 
CASES. 

Attorney Generai's Office, 
. Columbus, Ohio, March 25, ·r885. 

B. f. J11cKinney, Esq., Chief Cler/2 of Auditor of State: 
DEAR Sm :-In reply to your favor cf the 24th instant 

I have to say: 
1. In rny opinion, a convict in the penitentiary who is 

broug-ht before a court to testify in a criminal case, in pur
suance of section 7290 and 7291 Revised Statutes, is not en
titled to ~my fees or mileage, for the reason that the special 
statutes upon this subject make no provision for such al
lowance. 

2. Neither is the officer; who transports such prisoner 
fr.om the penit.entiary to the court, entitled to receive any 
per diem or other compensation for his services in that be
half. Section 7292 provides merely that the expenses of the 
officer in transporting the prisonei· to and from the court 
shall be allowed by the court and taxed and paid as other 
costs against the State. · 

3· Under section 7332 Revised Statutes. (amended 79 
0 . L., roo) any sum paid by the county commissioners for 
the arrest and return of a person convicted of a felony, on 
the req;uisition e~f the govei'nor, is to be included as part of the 
costs made in the prosecution. In my opinion, it is neces
sary that such sum be first allowed by the county com
missioners and paid out of the county treasury before the 
same can be included in the costs of prosecution or paid by 
the State. · 

4· I am further of opinion that, when an attachment 
is issued for a witness in any case, the costs of such attach
ment proceeding are not properly costs made in the prose
cution of the case, and that the same cannot be paid by the 
State. Yours truly, 

JAMES LAWRENCE, 
Attorney GeneraL 
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MUNICIPAL CORPORATION ; CLERK OF, CANNOT 
ADMINISTER OATHS. 

Attorney Generars Office, 
Columbus·, Ohio, :Niarch 25, I88s. 

Mr. C. F. Gardner, Village Clerll, Wadsworth, Ohio: 
DEAR Sm :-Your favor of the zsth instant is received. 

In my opinion, the clerk of a municipal corporation· has 
no authority·to aclmii1ister ·an oath of office. 

Yours truly, 
JAMES LAWRENCE, 

Attorney GeneraL 

OHIO NATIONAL GUARD; OBLIGATION OF MU
NICTPA[. CORPORATION TO PROVIDE AR
MORY. 

Attorney Generars Office, 
Columbus, Oh io, March 30, r885. 

Hon. E. B. ,Finley, Adj1ttant Gmeral: 
S tH :--Your favor of the z8th in~tant is received. By 

section 3085 Revised Statutes, a municipal corporation, in 
which the members of any company, troop or battery of the 
Ohio National Guard reside, is required to provide for such 
organization a suitable armory and drill room, and the 
expense thereof is to be paid by such corporation. In ·my 
opinion, the obligation to. provide a suitable armory . ~nd 
drill room is a continuing one. The corporation must pro
vide an armory and drill room, suitable for the purpo~e and 
use contemplated in the statute, and the £ame must be kept 
thus suitable at the expense of the corporation . My' knowl
edge of military affairs is not sufficient to enable me to 
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specify . everything necessary to an a rmor; and drill room, 
but I have no hesi tation in. saying tha t it i:C5 not suitable 
within the meaning of section 3085 unless it is properli 
lighted and heated. · 

I am, therefore, of tbe opinion that it is the duty of 
'the village of B ucyrus not onl)i to provide a room for an 
armory and dri ll room for the Finley Guards, but also 
to properly light and heat the. same so as to render it 
suitab!e for its intended use. 

Yours t ruly, 
J AMES LAWRENCE, 

Attorney General. 

SPECIAL SCHOOL DISTRICT ; STATUS OF CER-
. TAIN TERRITORY IN A. 

Attorney General's Office, 
Columbus, Oh io, March 31, r88s. 

M1'. B.S. Bennett, Clerk of Board of Education, Woodstock, 
Ohio : · 
DEAR Sm :- In my opinion the act of April 24th, r877, 

creating a special school dis trict i.n Rush Township, Cham .. 
paign County (74 0 . L., 468) is unconstitutional, under t.he 
decision of the S upreme Court in the case of State vs 
Powers (38 0 . St., 54 ) . The status of the terri tory at
tempted to be organized into such specia l district is .pre
c isely the same as if said act had never been passed. and 
said so-called special district has no legal' existence. The 
persons who assume to act as the board of education thereof 
have no warrant or authori ty. T he question as to what 
is the best course for the people now to purs.ue is a diffi
cult one, and one which, with my present inf.ormation. I 
am unable to determine. I would respeCtfull y suggest that 
you consult with the prosecuting attorney of the county 
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Propert·y Not on Ta.:~,· Duplicate. 

·-------
aboul the matter. As Woodstock is an incorporated vil
lage, perhaps a village dist rict, with tcrntory attached for 
school purposes, will be the best organization . 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 

COU::\TY .COi\lMISSIONERS; POWER TO CON
TRACT FOR DISCOVERY OF PROPERTY NOT 
0;\ TAX DUPLICATE. 

Attorney General's Office, 
Columbus, Qhio, April I, r885. 

Mr. John B1irns. Trea-surer, New LisibOit, Ohio: 
DE.\ R · SIR :- Your favor of l\Iarch 30th is received. 

County commissioners have no authority to enter into a 
contract employing a person to discover and place upon the 
d uplicate personal properly which has not been returned 
fo r .taxation, nor have they authority, in case the services 
arc rendered, to pay such person either a percentage on the 
money collected or any other compensation. 

Yours truly. 
JAMES LAWRENCE. 

Attorney General. 
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Election; Power of Township Tmstees Over Places for 
Holding-Justice of the Peace; Electio1~ of. 

ELECTION; POWER OF TOWNSHIP TRUSTEES 
OVER PLACES FOR HOLDING. 

Attorney General's Office, 
Columbus, Ohio, April r, 1885 . 

. 
1\l!r. !. M. Defom·, Millers, Lawrence Cowtly, Oh·io: 

DEAR SIR :-Your favor of l\·larch 31st is at hand. 
· The township trustees must fix the places of holding election 

in the several precincts of your township, and they may 
change such places as often as they sec fit See section 1443 
Revised Statutes. 

Yours t ruly, 
J AMES LAWH.ENCE, 

Attorney General. 

JUSTICE OF THE PEACE; ELECTION OF. 

Attorney General's Office. 
Columbus, Ohio, Man;h 3 r, r885. 

Mr. E. D. Merry, Bellevt~e, Ohio: 
DEAR Sm :-Your favor of the 25th instant is received. 

In my opinion the candidates for justice of the peace should 
be voted for upon the same ballot with the candidates for 
township officers and in one ballot box, but separate poll 
books and tally sheets should be kept, so that a separate 
return of the election for justice of the peace may be made. 

Yours truly, . 
JAMES LAWRENCE, 

Attorney General. 
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Bom·d of Education; Election of Members of-Peddler; 
Wh<tt is, in Certain Case. 

BOARD OF EDUCATION ; ELECTION OF MEM
BERS OF . 

Attorney General's Office, 
Columbus, Ohio, April 2, 1885. 

Col. G. H. Sa.fford, Cleveland, Ohio : 
DEAR S1 R :- Your favo r of the rst instant is received. 

In my opinion, the election of members of the board of 
education in vi llage districts' must be conducted separately 
from the election for municipal officers, in accordance with 
sections 3908-3910 Revised Statutes. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

PEDDLER; vV.HAT IS, IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, April 9, r88s . 

Joh11 M . Brodericll, Esq., Pr9secuting Attorney, Marys-uille, 
Oh·io : 
DEAR Sm :- Your favor of the 6th instant vvas duly 

received. Jn my opinion a person, who travels through 
the county in a wagon to gathei· up butter and eggs on his 
route and also carries goods which he sells or exchanges 
for. produce, is a peddler within the meaning of chapter 14,_ 
ti tle V, part second R.evised Statutes. and if he sells in this 
State any goods, ·wares or merchancfise, except such as are 
manufactu red within this State by himself or employer, he 
must obtain a peddler's license so to do. · 

• Youi·s truly, 
JAMES LAWRENCE, 

Attorney General. 
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Justice of the Peace,· Election of-County Commissione·rs,· 
Powe·r to Cause Town Plats to be · Abstrq,cted. 

JUSTICE OF THE PEACE; ELECTION OF. 

Attorney General's Office, 
Columbus, .Ohio, April 9, r885. 

G. C. Jeffries, Esq., Attorney a.t Law, Elyria, Ohio: 
DEAR Sm :-Your favor of the 7th instant is received. 

In my opinion, the candidate for justice of the peace should 
.be voted for upon the same ballot with the candidates for 
township officers and in a single ballot box. Had all the 
votes for· justice been cast in .a separate ballot box I have 
no doubt that the court.s would hold such an election to be 
valid. The statutory provision as to the conduct of the 
.election would be regarded as directory; and if the popular 
will was clearly manifest, it would undoubtedly be sus

. tained. In the case stated however, a few votes for justice 
were found written upon ticke.ts deposited in the regular 
ballot box. I have not had time to look for any authorities 
npon the question, but I am inclined to think that the person 
who received these votes was elected. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

·COUNTY COMMISSIONERS: POvVER TO CAUSE 
TOWN PLATS TO BE ABSTRACTED. 

Attorney Get1eral's Office; 
Columbus, Ohio, April 9, 1885. 

·Gao. K inney, Esq., Prosecuting Attome:v, Fremont, Ohio: 
DEAR Sm :-I have been unable before now to reply 

to your favor of the 2cl instant. You state that, owing to. the 
fact that in an early clay the original plats .of towns in San
·dusky Com1ty were recorded with the record of deeds only, 
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Ohio _\ 'ational Guard; Toc.cm.sV~ip Funds fo r Pa·ymeut for 
Armory for. 

and that since then they have been recorded without system 
or order, it is now almost impossible to trace title to town 
property. 

ln my opi nion the county commission•!rs have no author
ity under sections 1143 and 1154, or any other section, of 
the Revised Statutes to have such plats abstracted as you 
suggest. Should the commissioners find that the records of 
plats, or any part of them, have become defaced or· injured, 
they may, under section 1 £56, direct the_ recorder to tran
scribe the same into new books and in so doing the plats 
could be arranged in their proper order. The discretion 
of the commissioners in determining whether such records 
had become defaced or injured could not be controlled un
less clearly abused. lf relief cannot be had in this way, I 
sec nothing that can be done unless the law be amended. 

Yours truly, 
JAl\rG:S LAWRENCE, 

Attorney General. 

OIHO \:r\TJONAL GUARD: TOWNSHIP FUNDS 
f-OR PAY:\fE:\T FOR AR:tv.LORY FOR. 

Attorney General's Office, 
Columbus, Ohio, ,\pril 9, r885. 

Col. E. F •. Nash, Burton, Ohio: 
D1-:.\R S1R:-Your favor of the 6th instant is at hand. 

Section 2827 Revised Statutes directs a levy of taxes for 
all towriship purposes. The fund thus realized is availalc 
for the payment of the township's propor tion of the ex
penses of providing an armory for an organization of the 
Ohio National Guard in pursuance of section 3085 Revised 
Statutes. Yours truly, 

JAMES LAWRENCE, 
Attorney General. 
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SPECIAL SCHOOL DJSTRICT; STATL:S OF CER
TAIN TERRITORY COl\IPRISED IN A. 

Attorney Gcncrars Office, 
Columbus, Ohio, April 10, 1885. 

Hou. r .. D. Bro<CII, COIIllllissioncr of Sclrools: 
DE.\R S tR :-In reference to the letter of l\Ir. C. C. 

Layman, which is herewith ret\1rned, I have to say: 
. 1. A special school distr ict attempted to be created 

by a special act of the lcgislatme has no legal existence, 
and the status of the territory compri:;cd therein is the 
same as if the act had never been passed. In the case pre
sented it appears that at the time of the passage of the act 
referred to the so-called special district was formed of parts 
of three separate subdistr icts in the same township. No 
legal change in organization having been made the territory 
still belongs to these subdistricts respectively, and is under 
the control of the tow nship boa rd of education. The persons 
who have assumed to be directors of such sb-called special 
district have no authority whatever. 

2 . In my opinion, a village. district cannot be organ
ized so as to contain nine square miles when only a por
tion thereof is incluclccl in an i ncorpor~ted village . . The 
village may be organized into a village district as provided 
in sections 3912, 3913 and S9I4 Revised Statutes. In such 
case the notices required must be s igned by not less than 
five electors residing within the limits of the village. After a 
village district has been org·anized. adjoining territor y may 
be transferred to it in the manner prescribed in section 3893 
Revised Statutes, but persons residing ou tside of the village 
can take no par t in the original organization of the village 
district. 

Yours truly, 
]Ai\TES LAWRENCE, 

Attorney General. 
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Longvtt!'W Asylum; Pa!JIIIttmt by Anditor oi State of Appro
pria.tions for. 

---- -·-- -------- - -
LONGVIEW ASYLUM; PAYMENT BY AUDITOR 

OF STATE OF APPROPRIATIONS FOR 

Attorney General's Office, 
Columbus, Ohio, April 10, 1885. 

Mr. May Fechheimer, Secretar;• Board of Trustees of LMg
view Asyl1<mt, Carthage, Ohio: 
DEAR Sm :-Your favor of the 8th instant is received. 

There is no statute specially prescribing how the money 
appropriated for Longview Asylum shall be drawn from 
the State treasury. The general appropriation act of last 
year provides that no money thereii1 appropriated shall be 
drawn except on a requisition on the auditor o£ state, ap
proved by the head of each department, which shall set 
forth the services rendered or the materials furnished, and 
the elates of purchase and time of service, but evidently the 

·provision if1 ·respect to setting forth the service rendered, 
etc., is not . a·pplicable to Longview asylum. I think that 
the requisition must be approved by the board of trustees, 
but further than this the matter rests almost entirely in the 
discretion of the auditor of state, v~ho, in my opinion, cannot 
be compelled to do more than to issue at some time during 
the fiscal year a wal'rant or warrants for the amount appro
priated. All moneys received from the State treasury, in 
pursuance of appropriations for Longview asylum, must 
be paid into the county treasury of Hamilton County, and 
credited to the asylum fund. Such moneys cannot be re
tained or expended either by the trustees or steward. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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·JUSTICE OP THE PEACE; PROCEEDINGS IN CASE 
OF A TIE VOTE IN ELECTION FOR A. . 

Attorney General's Office, 
Columbus, Ohio, · April ro, r885. 

H on. J. S. Robi11son, Secretary of State: 
DEAR Sm :- Your favor of this date is rccei ved. · Sec

tion s69 Revised Statutes provides that all electiOJJ'S for 
justice of the peace shall be conducted in the same manner 
as is required in the election of members of the General 
Assembly, and section :2993 Revi_sed Statutes provides that, 
in case of a tie vote for members of the General Assembly, 
the clerk of the court issuing the certificate of election, and 
the county auditor, with two justices of the peace of the 
c6imty, shall publicly determine by lot who of those having 
such equal number of votes shall be elected. The proceed
ings for determining by lot the election of a member of the 
General Assembly in such case must be considered part of 
the election, and hence under section 569 are applicable to a 
like case in respect to the election of a justice of the peace. 
I am, therefore, of the opinion that, in the case stated by 
you, the tie vote between Mr. Baker and Mr. Robi'nson, who 
were can<liclates for justice of the peace at the recent elec
tion in Goshen Township, Hardin County, must be deter
mined by lot in the manner prescribed in section :2993 Re
vised Statutes for determining a tie vote in the election of 
members of the General· Assembly. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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TAXATION; PROPERTY OP SECRET SOCIETIES 
NOT EXEi\IPT FROl\1. 

Attorney General's Office, 
Columbus, Ohio, April 1 I, 1885. 

E. P . Wilmot, Esq., Attomc·y at La·w, Chagrin Falls, Oh-io: 
DEAR Sm :-In reply to your favor 0f the roth instant 

I have to say that the lodge rooms, real estate and personal 
property of Odd Fellows and Masonic organizations arc not 
exempt from taxation in th is State. 

Yours truly, 
] AMES LAWRENCE, 

Attorney · General. 

MUNICIPAt CORPORATION; "CLEVELAND AL
DERi\•lANIC LAW;" POWER OF OLD .COUN
CIL. 

Attorney General's Office, 
Columbus, Ohio, April II, 1885. 

A·rfwld G·recu, Esq., Cleveland, Ohio: 
DEAR Sm :-Your favor of the 10th inst. is received . 

In view of the recent decision of the Supreme Court in 
the case of Ohio ex rei. vs. Pugh et a!., it may be doubt
ful whether the act of April 3, 1885 (82 0. L., III), 
which provides for the election of a board of aldermen 
in the city of Cleveland and extends H1e application of 
certain . sections of the Revised Statutes to said city, 
would be held constitutional. Considering sard act, how
ever, as a valid enactment, I am of the opinion that the 
pres.ent city council still possesses all the powers vested 
in it at the time said. act was passed, and that it may con-
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tinue to exercise the same until the organization of the 
new counciL 

The evident purpose of the act of April 3 was not 
to take away or suspend any power previously vested in 
the (orporation, but merely to transfer certain power 
from a single legislative body to a ·body composed of two 
houses instead of one, with a qualified veto power in the 
mayor. Preciseiy the same legis lative power which al-. 
ready existed was conferred upon the new organization 
by an act which, according to its own terms, could not 
become operative until a iuture · time . The general sys
tem provided for the government of municipal corpora
tions in this State contemplates a continuous exercise of 
power ·by a council composed either of one or two houses .. 
T() the council is· entrusted the management and· controi 
of the finances and property of the corporat ion, and no 
contract, agreement or obligation can be entered into 
except by it. Indeed most of the powers conferred upon 
the corporation can only be exercised by the counci l. 
The suspension of its powers is really t l1e suspe;lsion· 
of almost all the power possessed by the municipality. 
If such was the purpose of the Legislature, it ought to 
have been manifested in the clearest and most unmistak- · 
able manner. Not only is such purpose not thus mani
fested, but the contrary appears. The provision that the 

-mcmb.ers of the council in office shou ld serve unti l the 
ex pi ration of their respective terms, obviously means not 
merely that they sho'uld remain in. office ·but that 
they should continue to exercise the powers aocl perform 
the .duties thereof. If, as is claimed, the city council 
ceased to exist upon the passage of said act, the provi
sion refe rred to can have no application to those mem
be rs whose terms expire this year, for, instead of serv
in g unti l the end of. their term, their functions ceased on 
the ·third day of April. In such case also the members 
hold ing over wou ld be deprived of the right to serve un-
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Co~tnty Commissione-rs; Powers of, in Proceedings in Re
gard to Ditches. 

-----------

til the act became operative by the election and qualifica
tion of the alde rman and new councilmen. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

CO UNTY COMMISSIONERS; PO\iVERS OF, IN 
. PROCEEDINGS IN REGARD TO DITCHES. 

Attorney General's Office, 
Columbns, Ohio, April 13, x885. 

Robert A . Scott, .Esq., Prosecuting Attorne'y, Br'yan, Oh-io : 
D i~:\R SIR :- Yotli: favor of the 8th inst: was duly re

ceived. l1~ J.ny opinion, the connty commissioners, under 
section 449~ Revised Statutes, may hear and determine 
at the same time, and under the same petit ion, an application 
for the location of a new ditch, together with an application 
for deepening, widening, straightening or altering any old 
ditch. ·w here, however, the petition merely describes the 
route of a proposed county ditch as beginning at a certain 
point and terminating at a county ditch already construct~ 
eel, I do not think that colllmissioners have authority in 
the same proceeding· to cause the latter ditch to be deep
ened o r widenecl. It is not a :;ide .. lateral, spur or branch 
ditch, nor can its deepening or widening be considered 
as a change in · the terminus of the proposed ditch, or 
properly speaking· an extension of . the. new ditch down 
a nd along the old ditch . The commissioners may refuse 
to locate a ditch unless a sufficient outlet is provided, 
and. in the case you state, I think that they may either 
do thi.s and requ ire a new petition to be filed, or els., 
they may deepen and widen the existing di tch in a sep-
arate proceeding. · 
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MuHicipal Corporation; Vacancy in Couucil of,· Appoiut-
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Second- ! am furth er of opi•tion tha t, th e proper 
proceedings being had, the county co mmissioners may 
deepen and w iden an exis t ing township ditch, making the 
same a part of a county ditch by them located and con
structed . 

Yours t ruly, 
J AM ES LAvVRENCE, 

Attorn ey General. 

MUNICIPAL CORPORATION; VACANCY li'\ COUN
CIL OF ; APPOJKT:V£ENT BY MAYOR. . . 

Attorney General's Office.· 
Columbus, Ohio, April 13, r88s. 

·Mr. C. F. Gardner, Village Clerk, Wadsl\•orlh , Ohio : 
DE.\R Sm :-Your favor of the roth inst. was duly re

ceived. One of the persons elected to the council o f your 
village in April, 1884, having failed to quali fy, a vacancy 
happened in the council. U nder section T724 R evised Stat
utes the mayor was authorized to fi ll such vacancy for the 
unexpired term. In the ca.se stated by you I am of the 
opinion that the person heretofore appointed by the mayor, 
with the consent of the council, is entitled to serve until the 
expiration ?f the term for which the person who refused to 
qualify was elected. l-Ienee there was no vacancy this year. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Uuio1~ Deposit Com.pawy,· /lrticles of t11corporation of
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UKIO~ DEPOSIT COMPANY; ARTICLES OF IN
CORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, April .IS, r88s. 

!!on. J. S. Robinson, Sccrcta·ry of State : 
DEAR Sm :-I return herewith articles of incorporation 

of the Union Deposit Company of Van Wert, Ohio, and· 
respectfully advise that you decline to file the· same in your 
office. The business contemplated by the proposed cor
poration comes within the provisions of section 3,630 Re
vised Statutes. A corporation to transact such business must 
be organized under said sectior'l anCI for the purposes therein 
authorized and no other. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

ROADS; PRELIMINARY PROCEEDINGS FOR CON
STRUCTION OF COUNTY. 

Attorney General's Office, 
Columbus, Ohio. April I 5, 1885. 

J. B. Worley, Esq, Prosewling Attorne)', Hillsboro, Ohio: 
DEAR Sm :-Your favor of the r 4th inst. is received. 

Defore the coun ty commissioners can make an order for the 
review of a county road in pursuance of section 4652 Re
vised Statutes, a pe{ition for such revievv must be prese11ted 
to then~ signed by at least twelve freeholders of the county 
residing in the vicinity where the road is to be reviewed, and 
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Costs; What Paid b31 State on Felon£es. 

there must also be filed a bond such as is requirc:-d by section 
4638 Revised Statutes. 

Yours t r u ly, 
JAMES LAWRENCE, 

Atto rn ey General. 

COSTS ; ·WHAT PATD DY STATE ON FELONIES. 

Attorney General's Office, 
Columbus, Ohio. April rs, I 88s. 

A/e,r Hadden, Esq., Prosecuting .llttomey, Cleveland. Ohio: 
DE.\R SIR :-I am compelled to say that the action of the 

auditor of State in reference to the cost bill in the case of 
John ?\eal. to which you call my attention, is in accordance 
\\·ith my view o{ the law. The State has not assumed to pay 
all the expenses incident to the arrest and conviction of a per 
son sentenced to the penitentiary. but only the costs made in 
the prosecution, including any stun paid by the county com
m issioners for the arrest and return of the convict on the 
requisition of the governor, or on the request of the governor 
made to the P resident. I do not think that the expenses of 
bringing a person charged with a felony from another slate, 
without a requisition, can in any sense be said to be costs 
made in the prosecution. 

Yours truly, 
JA~IES LAWRE:t\CE, 

Attorney General. 
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Canals/ R-ights of Ripar·ian O<mlers to Bed of; Power of 
Boa.rd of P-nbhc vVorks-Infirmar;' D-irectors; Powe1· 
of, in R~·ga-rd to Paupers of A110ther County. 

CANALS : RIGHTS OF RIPARIAN OWNERS TO BED 
OF; PO\iVER OF BOARD OF PUBLIC WORKS. 

Attorney General's Office, 
Columbus, Ohio, April I 5, 1885. 

Mr. C. (Brewer, Secretor~· of Board of Public Wor!ts: 
DE.\R S.m :-·Where a navigable stream of water was 

taken possession of and appropriated for canal purposes by 
the State, in pursuance of section 8 of the act of February 4, 
1825 (2 Chase, 1,472), all the title which the owners of lands 
si.tuated on the banks of such stream had in the bed thereof 
became vested in the State. I am, therefore, of the opinion 
that the r iparian proprietors have no right to the sand and 
gravel in the ·Maumee ancl ALiglaize slack waters (so called), 
but that the board of public works may remove and dispose of 
such sand and gnwel or author ize the same to be clone. 
Sec :\-!alone vs. Toledo, 34 0. St._, 54 r. 

· Yours truly, 
JA.i'.1rES LAWRENCE, 

Attorney General. 

INFIRi'v1ARY DIRECTORS; FOWERS OF, IN RE
GARD TO ]2AUPERS OF ANOTHER COUNTY. 

Attorney Ge.neral's Office, 
Columbus, Ohio, April 16, r885. 

Jl1r. TVm . Hill, Clerk of .Infirmary Directors. Blue Creel?, 
Adams County, Oh·io: · 
DEAR Sm :- jn reply to your favor of the 13th inst. l 

have to say : 
First-There is no foundation for the cla.im of the 

former superinte'nclent of your infirmary for 35 cents per day 
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Anothe·r Connty. 

for keeping the insane in such institutions while he was 
superintendent. T he support was not furnished by him, and 
he would be required to account for any money received by 
him under the provisions of section 719, Revised Stallltes. 

Second-I think you read too strictly section 1.496 Re
vised Statutes (amended 77 0 . L., 265) . The statute pro
vides that a pauper having a legal settlement in another 
county should be removed there if the pauper's health per
mit, and that the county of his settlement should pay all ex
penses of such removal and the necessary charges for relief. 
I do not think that the clause directing the payment of the 
necessary charges for relief is dependent upon a removal 
being made. If the health of the pauper does not permit 
such removal, the county of his settlement is still liable for 
the necessary relief furn i.>hed, and an action may be main
tained·therefor as provided in the statute. I t is very doubt
ful, however, whether the experises of burial can be included 
in such relief . 

.[ have only attempted to i11dicate my views upon the 
questions presented by you, for the same ought i)roperly to 
be referred to the prosecuting attorney. In what I have said 
I do not wish to be understood as interfering with matters 
within his province. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Oflicers,· Person Canuot Hold as Me111ber of Board of Edtt
cation and of Equali::alion-Cosls, it~ Transportatio1~ of 
J' outh to Reform Farm. 

OFFICERS; PERSON CAN NOT II,OLD AS MEMBER 
OF BOARD OF EDUCATION AND OF EQUALI
ZATTOK 

Attorney General's Office, 
Columbus, Ohio, April 20, r885. 

A. R . Macl~all, Esq .. City Solicitor, East Li·verpool, Ohio: 
DEAR SIR:-Your favor of the 17th ·inst. is at hand . 

. \ person can not at the same time be a member of the coun
cil and board of equalization of a city. A citizen member of 
such board of equalization, in my opinion, holds a municipal 
office within the meaning and spirit of section 1,68r Revised 
Statutes. See also section 1,717 Revised Statutes. ln the 
case stated by you Mr. Turnbu ll was duly elected a member 
of the board of equalization of East Live_rpool. Afterwards, 
while continuing to he a member of such board, he was elect
eel and assumed ro qualify as a member of the city council. 
l n such case I "<:hn of the opinion that he had no right to 
qualify as a member of the council and that he is not now in 
fact entitled t.o act as a member of that body. I no not 
think, however, by attempting to qualify as.a member of the 
council, he ceased to be a member of the board of equalization. 

Yours truly, 
J Ai\{ES Lr\ \NRENCE, 

Attorney General. 

COSTS; IN TRANSPORTATION OF YOUTH TO 
REFORM FARM. 

A ttorney General's Office, 
Columbus, Ohio, April 20, r885. 

Ale.r. Hadden, Esq. , P'rosecuting Attorne-y,, Clevelalld, Ohio: 
DEAR SIR :-Your favor of the 17th inst. was duly re

ccivecl. In my opinion the provision in section 759 Revised 
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Panpers; Relief of; Powers Over a.Jut Ma~mer of G'-iving. 

Statutes relative to the payment ·of "the expenses incurred 
in the transportation of a youth to the reform school" does 
not include any per diem or other compensation to the officer 
who takes such youth to the reform school, but applies merely 
to actual traveling expenses. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General: 

PAUPERS ; RELIEF OF; POWERS OVER AND i.VIAN
NER OF GIVING. 

Attorney General's Office, 
Columbus, Ohio, April 21, 1885. 

Robert C. iJ!Iiller, Esq., P rosecuting Atto,rne)', Washington 
C. H., Ohio: 
DEAR Sm :~Your favor of the 16th inst. was duly re

ceived. Under section 974 Revised Statutes (amended 8o 
0. L., 108), when the trustee's of a township, after making 
the inquiry provided for ( i. e., in section 1495), are of the 
opinion that the person complained of is in a condition re
quiring public relief, they shall forthwith transmit a state
ment of the facts to the superintendent of the infirmary. If 
it appears ( i. e., from such statement) that the alleged pauper 
is legally settled in said township, or has no legal settlement 
in this State, or that such settlement is unknown, and the 
superintendent is satisfied that said alleged pauper requires 
public relief, he ·shall forthwith r~ceive said pauper and pro
vic!~ for him or her in the institution. T he only discretion 
left to the superintendent is to satisfy himself that the alleged 
pauper requires public relief. This discretion must be ex
ercised fairly and not arbitrarily, and in a proper case would 
be controlled by the courts. T he terms "order or voucher~' 
found in section 962 Revised Statutes are not strictly ap-
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Adjust111ent and Inspection Co111pany; A1·ticlcs of lltcor
poratiOJ~ of. 

plicable to the present provisions of the law relative to the 
admission of paupers into a county infirmary. So far as 
they relate to the admission of paupers the words must be 
construed in connection with section 974· T he admission 
of a pauper to the infirmary is also subject to the provisions 
of section 975 Revised Statutes. I do not think that section 
96r confers any power upon the board of infirmary directors 
as to the admission of paupers. The ruk.s and regulations 
thereio mentioned refer to the management and government 
of the institution, not to the manner of becoming an inmate. 

Yours truly, 
J .\:\IES LAWRE~CE, 

Attorney General. 

ADJUSTMENT AND TNSPECTION COMPANY ; 
ARTICLES OF INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, April 21, 1885. 

Hon. !. S . Robiuso11, Sccrelm"y of State: 
DI~Al< Sm :-I herewith return certificate of incorporation 

of "the Adjustment and Inspecti01~ Company," and respect
fully advise that you refuse to file the same in your office. 
One of the purposes, for which it is stated that said corpora
tion is to ·be formed, is "for the adjustment of loss and 
damage by fire and marine hazards." This seems to include 
the business of fire insurance, whereas neither in the amount 
of capital stock or otherwise is the certificate sufficient for 
such purpose. 

Yours truly, 
JA?\IES LAWHE:JCE, 

Attorney General. 
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Tiffin Nat·ural Ga-s Company; Artic~es of Incorporation oft 

TIFFIN NATURAL GAS COMPANY; ARTICLES OF 
INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, April 22, 1885. 

H on. I . S . Robinso1t, Scae-tary of State : 
DE,\I~ Sm :-I return herewith the articles of i-ncorpora

tion of "the Tiffin Natural Gas Company," and respectfully 
advise that you decline to file the same in your office, for 
the following reasons: 

First-In my opinion articles of incorporation must be 
acknowledged within this State, and such acknowledgment 
must be certified 'by the clerk of the Court of Common Pleas 
·Of the county in this State in which the acknowledgment · 
was taken. It ·appears that the ar ticles above named were 
.signed and acknowledged before an officer in the State of 
Pennsylvania, and the official character of this officer is 

·certified to by the prothonotary of McKean County in said 
State. 

Second-There is no certificate to the official char
acter of the notary public who took the acknowledgment of 
the · three incorporators who executed the said articles in 
.Seneca Couhty, Ohio. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Oflicers.; Police Judge and Clerlt of Cle·valand Xot Com
missioned by Go·m•mo1'-AS)Illtms 'tor insane; . Dis
charges from. 

OFFICERS; POLICE JtfDGE AND CLERK OF 
CLEVELAND ::-.lOT COMMISSIOr\ED DY GOV
ERNOR 

Attorney General's Office, 
Columbus, Ohio, April 22. r885. 

Hon. !. S. Robinson, Secretary 'of State: 
D",\H Sm :-In reply to your favor of the r8th i.nst. I 

have to say that, in my opinion, the governor is not author
ized to issue a concession to the police judge or clerk of the 
police court of the city of Cleveland; nor is the clerk of the 
Court of Common Pleas of Cuyahoga County required to 
send to your office a certificate of the election o[ such police 
judge and clerk of the police court. l see ·no objection, how
e,;er. to your retaining the certificate forwarded to you. m 
case it will be of any use for statistical purposes. 

Yours truly, 
JA:?.iES LAWRENCE, 

Attorney General. 

.\SYLUMS FOR I't\SA NE; DISCHARGES FR0:.\-1. 

Attorney General's Office, 
Columbus. Ohio, April 22. r885. 

C. M. Finch. M.D .. Superintendrnf Asylum for l nsai1e, 
Columbus. Ohio: 
DE.\R Sm :-In reply to your favor of the 17th inst. I 

have to say that. in my opinion . the authority to discharge a 
patient from an asylum for the insane as proviclecl in section 
709 Revised Statutes, is not limited by the joint resolution 
of the General Assembly passed :.vray !4, 1878 (75 0. L., 
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Justice of the Peace; Election of. 
---

1,204). Section 709 was enacted in its present fo rm in the . 
.revision of the statutes by the act passed J une 20, 1879. Hence 
if there be any confl ict between it and the joint resolution, 
the former, as the latest expression of the legislative w ill, 
must govern. However, there is not necessarily any conflict, 
f~n· said t:esolution is clearly applicable merely to removals 
from one district asylum to another, and was not intended 
to render the patients therein perpetual inmates o'f the asylum 
where they then were, or to prevent discharges of such 
patients as in other cases. 

· Yours truly, 
JAi\~rES LAWRENCE, 

Attorney General. 

JUSTICE OF THE PEACE; ELECTION OF. 

Attorney General's Office, 
Columbus, Ohio, April 22,. 1885. 

M1·. C. f1/. Hains) Township Clerll) Bradford) Ohio : 
DEAR Sm :-I have been unable to reply untiL now to 

your favor of the 16th inst. T he candidates for justice of 
the peace, at the recent election in your township, · should 
have been voted for upon the same ticket and in the same 
ballot box with the candidates for other offices. The statutes 
in reference to the conduct o.f elections are, ho\v.ever, gen
erally regarded as directory merely, a.ml, where the popular 
will can be ascer tained, cour ts are likely to sustain it. I n the 
case stated by you a separate ballot box having been used by 
common consent and no votes for justice ·Of the peace hav
ing been cast except in such separate ballot box, J am of the 
opinion that the election would be held valid. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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County Swrvey01·; · OffiC'iat Bond Good Whe1t Employed 
Under 4494 Revised Sta-t-utes-Clerl~ of Co'lt·rts,· Fees for 
Issuing Subpoenas. 

COUNTY SURVEYOR; OFFICIAL BOND GOOD 
WI-lEN EMPLOYED UNDER 4494 R. S. 

Attorney General's Office, 
Columbus, Ohio, April 22, 1885. 

lvh. E. E. Blanchard, C01mty Snr-ueyor, Warren, Ohio: 
DEAR SIR:- Your favor of the 17th inst. was duly re

ceived. Under section 4494 Revised Statutes as amended 
April 20, 1881 (78 0. L., .208), it is my opinion that when 
the county surveyor has been appointed by the commis
sioners under the provisions of the chapter relating to county 
ditches, he is not required to give a bond, but that the sureties 
on his official bond are liable for the faithful performance of 
his duties by vir tue of said appointment. I think that the 
last cl~use of said section as amended is a limitation upon the 
preceding part thereof. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

----. - - -

CLERK OF COURTS; FEES FOR TSSUING 
SUBPOENAS. 

Attorney General's Office, 
Columbus, Ohio, April 22, 1885. 

Thomas Johnson, Esq., Prosecuti-ng Attome)l, honton, Ohio: 
DEAR Sm :-Your favor of the 21st inst. is received, but 

the letter of March 27th to which you refer never came to 
hand. I am very sure that I never saw it and my messenger 
has no recollection of receiving such a lette1· from the post
office. From the manner in which my mail is kept it is 
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Schools,· Levy of Taxes for High School in Certain Case. 

scarcely possible for a letter to be ll1islaid after being re
ceived. I have, however, made a complete· search of my 
office without finding it. I am thus particular in explaining 
the matter because of a similar miscarriage of a former letter 
of yours. T he clerk of the courts is entitled, under section 
126o Revised Statutes, to eight cents for issuing a sub
poena wherein there is but one witness named and four 
cents for each additional witness. In my opinion he is not 
entitled to any other or further compensation for issuing 
subpoenas fot: the grand jury or in criminal cases. The 
claim of yom clerk to 35 cents additional fee for such sub
poena on the ground that each contains a "certificate. with 
the seal of the court annexed," seems to me to be entirely 
without foundation, for no certificate is required in s uch sub
poenas. I am at a loss to know what he calls a "certificate," 
inasmuch as the blanks submitted to me contain noth ing of 
the kind. The mere signature of the clerk with the seal of 
tire court attachNl does not constitute a certificate. 

Yours truly, 
JAMES LAWRENCE, 

Attorn ey General. 

SCHOOLS; LEVY OF TAXES FOR HIGH SCHOOL 
IN CERTAIN CASES. 

Attorney General's Office, 
Columbus, Ohio, April 23, 1885. 

H on. L. D . B1-own, State Commissiouer of Schools:_ 
DEAR Sm :-I return herewith the letter of 1\l[r. S. P. 

Cramer submitted by you for my opinion. It appears that the 
board of cclucation of Hubbard Township in I868 established 
a central or high school for tbe township under the act of 
March 14. 1853, as amended May 14, 1868 (S. & S ., 712), 
and erected a building in a subdistrict of the township for 
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the use of such school. Afterwards, but prior to May I, 

1873, the territory comprised in said subdistrict was formed 
into the incorporated village of Hubbard and by the act of 
May r, 1873 (70 0. L., r8s), said village became a village 
school district. By a recent clesicion of the Supreme Court 
Commission it was held that the property of the central or 
high school and the management of the school did not, by 
virtue of said last named act, pass to the board of education 
o f said village. I am not advised whether the court passed 
upon the question of the right of the township board to con
trol sai·d property and school. T he syllabus of the case, 
which is all that I have seen, is s ilent upon this subject. 

Assuming that the township board is cutith::d to such 
control, I am of the opinion that it has no authority. under 
section 396o Revised. Statutes, to cause a levy of taxe3 for 
the support of said high school to be made upon property 
situated in said vill age of Hubbard, and the county auditor 
could not recognize an estimate for that purpose. The 
township board can certify to the county auditor only an 
estimate to be levied upon the taxable property of the town
ship district, which di strict does not include any of the terri
tory within the incorporated village.' See section 389o Re
vised Statutes. It follows also if said high school belongs to 
the township district that children residing ·in the village are 
not entitled to be admitted free to. said schools. See section 
4013 Revised Statutes. 

Yours tl:uly, 
JAMES LA\VREKCE, 

Attorney Gen eral. 



:)66 OPINIONS OF THE ATTORNEY GENERAL 

Boards Education; Manner of Issuing Bonds by-Board of 
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BOARDS OF EDUCATION i MANNER OF ISSUING 
BONDS BY. 

Attorney Genera l's Office, 
Columbtts, Ohio, April 30, r885. 

Mr. Alston Ell·is, Clerk Board of Education. Sandusky,Ohio: 
D1~M~ Sm :-·Your favo r of the 29th inst. is received. 

The act of March 22, .r883, ( 8o 0. L., 68), provides that all 
bonds issued by boards of education, etc., shall be soid to the 
highest bidder·· after being advertised in the manner prescrib
ed, which advertisement must state, among other things, the 
clay., hour and place in the county where they are to be sold. 
In my opinion, such bonds shall be sold to the highest bidder 
at i)ublic auction and not on sealed proposals, for other~vise 

the provision in reference to the hom and place of sale would 
seem to have no application. If; however, the board should 
sell bonds on sealed proposals, the bonds would not be 
awarded by reason of such irregularity. 

Yours truly, 
JAMJ;:S LAWRENCE, 

Attorney General. 

BOARD OP PUBLIC WORKS; LEASES MADE BY. 

Attorney General's Office, 
. Columbus, Ohio, April 22, r885. 

WalterS. Thomas, Esq., Attome'y at La·w, Troy, Ohio : 
DEAR Sm :-Your favor of the 22<i jnst. is received. 

By the act of March 24, 1864 (6r 0. L., 55), found on page 
394 of ·williams' supplement to . the Revised Statutes, it is 
provided that all rents accruing .upon leases of water power 
or other right's or property of the State of Ohio mad~ by the 
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board of public works, or other officer of the State, shall be 
a firsl lien upon the estates created by such lease. 

Yours truly, 
JAMES LAWRENCE, 

Attorney Genera l. 

OFF~CERS; · POWER TO ADMINISTER OATHS BY. 

·Attorney General's Office, 
Columbus! Ohio, April 25, r885. 

ilJr. George E . R,•an, C/crll, La. Grange, Ohio: 
DE.\R S1R :-Your favor of the 24th inst. is received. 

In my opinion the clerk of a municip.al corporation has no 
authority to administer the oath of office required to be taken 
by each officer of the· corporation by section r737 Revised 
Stat~lles . . .It is not necessary, how~ver, that such oath of 
office be a:clm inislcred by the m;~yor of the corporation. T he 
same may be done by a justice of the peace or other officer 
authorized to administer oaths. 
. ln the case stated by you the mayor was not properly 
qualified, and hence had no authority to administer the oath 
to the other officers elect. · 

Yours truly, 
J AMES LA\IVRENCE, 

Attorney General. 
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After Two Years. 

APPROPRIATIONS; LAPSif{G OF, CONTRACTS 
FOR EXPENDITURE AFTER TWO YEARS. 

Atto r.ney Gen eral's Office, 
Columbus, Ohio, April 25. 1885. 

Hon. E'/1/il Kiese<t•efter, Auditor of State: 
DEAR Sm :-In reply to your favor of the 23d inst. I 

have the honor to say that, in my opinion, the unexpended 
balances of all appropriations made by the ·General Assembly 
lapse at the expiration of two years from the time the act 
appropriating the same was passed. I do not think that 
the rule is differen t where, as in the case of the erection of a 
public building, a contract has been entered into by agents of 
the State for the expenditure of the money appropriated, uor 
where an appropriation has been made for a certain purpose 
and afterwards an additional appropriation is made for the 
same purpose. In the latter case. each appropriation is avail
able for two years from the time the same was made. 

An appropriati011 has been defined to be "the setting 
apart and appropriating by law a specific amount of the 
r evenue for the payment of liabili t ies which may accrue o r 
have ·accrued." State vs Medbu ry, 7 0 . St., 522: ; 

By section 22, Article 2 of the constitution it is pro
vicleq that "no money shall be drawn from the treasury. ex
-:ept in pursuance of a specific appropriation made by .Ia w; 
and no appropriation shall be made for a longer per iod than 
two vears." 

The plain meaning of the constitution is tluit the Ge;1eral 
Assembly shall riot set apart any portion of the reven ue, so 
that the same can be d rawn from the t rea:::ury, for a longer 
period than two years, and that mon~y can be clra wn from· 
the treasury only while ·it is so set apart in p ursuance of a 

·specific appropriation. \Vhat the . General Assembly is thus 
prohibited from doing directly, it can not be permitted to 
do indirectly by authorizing officers of the State to so con-
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Children's Home; Po-wer of Connt·y Commissioners to Pro
vide a. 

tract as to extend an apt)ropriation beyond the period limited. 
Any other view will practically break down the constitutional 
limitation. which Judge Swan, in the case above cited, called 
the keystone of the whole financial system of the State. 

Yours truly, 
JAMES LAWRENCE, 

Attorney Getieral. 

CHILDREN'S HOME; POWER OF COUNTY COM~ 
MISSIONERS TO PROVIDE A. 

Attorney General's Office, 
Columbus, Ohio, April :28. r885. 

G. vV. Rutledge, ,Esq., County Auditor, Kenton. Ohio: 
DE,\R Sm :':: .Your favor of the zsth in st. was duly re

ceived. The act of April 9, r883 (So 0 . L ., roz). as amended 
Niarch :27, r884 (8r 0. L., 92), does not authorize county 
commissioners to issue bonds or certificates of indebtedness 
for the purpose of erecting a temporary children's home. 

·The commissioners, however, may enlatge or add to the 
county infirmary so as to provide suitable accommodations 
for keeping children therein separate from the adult i)aupers, 
and for such. purpose they n1ay, under section 871 Revised 
Statutes, borrow money and issue bonds, in the manner pro
vided in that and the six sections next following. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Appropriatious,· Imp·rovement of State Pt·operty, App1·opria- · 
tion for-Canals,· La:nd Appropric~ted for, Does Not 
Revert Upon Abandomnetbt. 

-----------------------------------------------
APPROPRIATIONS; IMPROVEMENT OF STATE 

PROI;ERTY, APPROPRIATION FOR. 

Attorney General's Office, 
Columbus, Ohio, April 29, r885. 

Hon. E mil Kiesewetter, Auditor of State: 
DEAR Sm :-Your favor of the 27th inst. was duly rc

ccivecl. In my opinion, section r of the act of April r:2, 
r.885, entitled "an act to reimburse certain citizens of the city 
of Columbus, etc." (82 0. L., .r22), undertakes to appropriate 
money for the payment of claims, the subject matter of which 
has not been provided for by pre-existing Ia w, and hence re
quired for its passage the ·vote of two-thirds of the members 
elected to each branch of the General Assembly. If said act 
did not receive such vote, 1 am of the opinion that section 
r is wholly i11operative and void. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

CANALS; LAND APPROPRIATED FOR, DOES NOT 
REVERT. UPON ABANDONMENT. 

Attorney General's Office, 
Columbus, Ohio, April 29, r88;;. 

B . iVI. Clendening, Esq., Proscwtiug / lttontc)', Celina, Ohio : 
DE.\H Sm :-Your letter of the 24th inst. to the anditor 

of state ' and myself was duly received. Owing· to the fact 
that the original· plat of the canals was lost some years ago, 
I am unable to state particularly as to the title of the state 
in the lands to which you refer without a more extensive ex
aminatiot1 of old records than I can give. Assuming, as I 
have no doubt is the fact, that the lands referred to were ac-
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Townsh-ip Trustees; Failtwe to Elect; Powe1'S of Count~y AH
ditor. 

quired by the State by purchase or app ropriation for canal 
purposes under the 8th section of the act of February 4, 
1825_ ( 2 Chase, 1472); the title of the State would be an abso
lute estate in fee and such lands would not revert to the 
originai owner on abandonment by the State. See lVIalone 
vs Toledo, 34 0. St., 541. 

Yours truly, 
JA NIES LAW .R E:-r CE, 

Attorney General. 

TOWNSHIP TRUSTEES; FAILURE -TO ELECT ; 
POWERS OF COUNTY AUDITOR. 

' 
Attorney General's Office, 

Columbus, O hio, April 30, x88s. 

HI. S . Hudson, Esq., Prosecuting Attorney, McArthur, Ohio : 
DE,\R SIR :- Your favor of the 28th in st. is received. 

After an or igi1ial township has been o rganized and trustees 
once elected, I am of the opinion that a sul:isequent fai lure 
for the space of one year to elect trustees fo r such original 
township doc!'; not authorize the county auditor to appoint 
trustees under section I 37 r, Revised Statutes. T he author
ity of the county auditor to appoint under said section ex
ists only when there has been a failure to organize such 
original township or the trustees and treasurer elected have 
fa iled to qualify or to perform the duties incumbent on t hem. 
If after such township has .been organized the trustees fail 
to g ive notice of the annual election, as required ~>y section 
1369 Revised Statutes, any elector oi the township may carl 
an election at any time thereafter. 

Yours truly, 
JAMES LAWRENCE, 

Attorney GeneraJ. 
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Ministerial Fund,· Ca.tho/ic Church Entitled to Share In
Sma1np La!Jid Commissioner.: Disposition of M oiu:ys 
Collected by. 

MINISTERIAL FUND; CATHOLIC CHURCH E N
TITLED TO SHARE IN. 

Attorney General's Office, 
Columbus, Ohio, April 30, 1885. 

M'r. A. Russell, Totonship Treasurer .. Fillmore, Ohio: 
DnAn SIR:-Your letter without elate is received. Each 

denomination of religious societies having members residing 
. in a township which has a ministerial fund is entitled to share 
in such, as provided in sections . r 413 and 1414 I~evised Stat
utes. This applies to the Catholics as well as to any other de-:-
uomination. Yours truly. 

JA:MES lAWRENCE, 
· Attorney General. 

SWAMP LAND COMMISSIONER; DISPOSITI0"\1 OF 
:VJONEYS COLLECTED BY. 

A ttorncy General's Office, 
Columbus. Ohio; :May 2 •. 1885. 

Ron. George Hoa<Jl)', Go·uemor.· 
DeAR Sm :-I am of the opinion that the money collected 

by George H .. Foster from the United Sta.tes government on 
the claims of the State arising out of the original swamp land 
grant of September 28, 1850. and the indemnity acts of M<trch 
2, I855, and March 3, 1:857, should be paid into the general 
fttr!d for the support of commo~1 schools, so provided in the 
act entitled an act to amend an act eptitled an act to increase 
the general fund for the support of the common schools, etc., 
passed March 5, 1883 (8o 0 . L., 39). 

Yours respectfully, 
Jt\MES LAWRENCE, 

Attorney General. 
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County Recordc11; Fees for Mailing General Index- County 
Recorder; for indexing; By Whom Pa_id. 

COUNTY RECORDE R; FEES FOR f-. fAKING GEN
ERAL I NDEX. 

Attorney General's Office, 
Columbus. Ohio, ~fay 2, 1885. 

M . A . Jordal', Esq., Count)' Recorder, Urbana~ Ohio: 
DEAR S11c - Your favor of the 30th ult. was duly re

ceived. In my opinion the county recorder 'for making the 
general in~! ex: authorized. by section I 154 Revised Statutes, 
is entitled merely to five cents for each tract of land .describ
ecl. ~ o other fees are provided by Ia w for such services, 
and the phrase, "in addition to his other fees" can only refer 
to other fees provided by law. I think these words were 
added to the section to make it clea r that the compensation 
for the general indexes is s·eparate and distinct from that for 
the alphabetical . indexes p rovided for in section 1103 and 
also is in addition to the fees for maki ng the records of 

_.. • • 

which such general indexes are authorizecl 
Yours truly, 

JA:\'lES LA WRE\ICE, 
·Attor'ney General. 

COUNTY RECOE.DER ; FEES FOR INDEXING; BY 
\VHOl\I PAID. 

Attorney General's Office, 
Columbus, Ohio, May 2, r885. 

il!fr. James Ft)•Jw, County Recorder. Sa-ndusll)', Ohio: 
DEAR Sm :-Your favor of April 30th has been handed 

to me by the auditor of state. For indexing any mortgage, 
deed, power of attorney or other instrument of writing re
corded in his oflict' thf' rP.corder is entitled by section II 57 
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County Clerks; Fees for Inde:ving; 'P1'0bate Judge; Fees 
on Habeas!Corp'lts Cases. 

-------
Revised Statutes to charge ten cents to be J)aid by the person 
presenting such instrument for record. This refers to the 
alphabetical indexes required by section II 53· · You seem 
to confound such alphabetical indexes with the general in
dexes authorized by section r I 54, whereas the two arc 
separate and distinct. For the ·latter the recorder is entitled 
to be paid out of the county treasury, but not for keeping up 
the former. It is true· that section r I 55 als.o speaks of "any 
other indexes. authorized by the county commissioners" but 
this certainly does not refer to the alphabetical indexes, for 
they are not indexes authorized b), the co111missioners but 
are si)ecifically required to be kept by the law. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COUNTY CLERKS; FEES FOR INDEXING; PRO
BATE JUDGE; FEES ON I-IAB~AS CORPUS 
CASES. 

Attorney General's Office, 
Columbus, Ohio, May 2, r885 . 

Cla:rence C1t1-tain, Esq., P1·osecuting Attomey, Ci1'cleville, 
Okio: 
DEAR SrR :-Your favor of the rst in st. is received. 
First-! am not quite sure that I understand what is 

meant by an index of "living executions", but it is certain 
that section 1255 Revised Statutes (amended 78 0 . L., 88)., 
does not authorize or require any such inde-'< to be kept as 
distinct from the indexes of "pending suits" and ·"living 
judgments." The indexes of '~pending sui t<;" and living 
judgments" . should show, respectively, the several things 
specified in said section, and the provision as to sho·wing 
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i\tfarshal ; Vacancy inJOf!ice of, How Filled. 

"the number of the executi011" is applicable to the index of 
judgments and is part of the same. 

Second-For hearing ancl determining applications on 
habeas corpus in criminal cases the probate judge, under 
section 546 Revised Statutes, is entitled to $1.50, and no 
more, to be paid out of the county treasury. T he clause 
immediately following the provision in reference to applica
tion~ on habeas corpus in criminal cases applies to such ap
plications in civil cases, while the next.following clause does 
not refer to habeas corpus cases at all. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

MARSHAL; VACANCY IN OFFICE OF, . HOW 
FILLED. 

l\ttorney General's Office, 
Columbus, Ohio, May 2, 1885. 

!. J'i'. Walke-r, Esq., J\lfayor, Richmond, Ohio: 
DEt\R Sm :-Your favor of April 29 was duly received. 

vVhen the office of marshal in a municipal corporation be
comes vacant more than sixty days before the next annual 
municipal election, the council may, in its discretion, re
quire a special election to be held to fill the vacancy. If the 
council does not se~ fit to require a special election to be 
held, the mayor shall, with the 4dvice and consent of the 
council, fill the vacancy until the next annual municipal 
election. 

Yours truly, 
JAMES LAvVRENCE, 

Attorney General. 
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Sccrr:tar·y of State,· Duty as to. Supre111e Court Reports
Lima; City of, Section 49 t9 R. S., (82 0 . L., 171) . 

.SECRET/\RY OF STATE : DUTY AS TO SUPREME 
COURT REPORTS. 

Attorney General's Office, 
Columbus, Ohio, May .2, r885. 

Hon. f . S. Robinson, Secretary of Stale: 
D E.\R SJL{:- Your favor of this date is received . After 

the secretary of stale, in pursuance of the ac£ of ~lay t, 1871 
· (68 0. L. , ro9), has once supplied a county with such vol
tunes of the Ohio and Ohio State reports as were missing or 
lost, [ am of the opinion that he is not required to supply such 
couuty with any volumes thereafter lost unless it be satis
factori:y shown that the same were lost or de~troyed by un

.avoidablr accident. 
Yours truly, 

JA.MES LAWREt\CE, 
A tlorney Genera!. 

LDIA; ClTY OF. SECTIOK 4<.:1l9 R. S. (82 0. L., r7r) . 

Atto rney General's Office, 
Columbus, Ohio, May 4. 1885. 

James B. Town$end, Esq., Prosecuting Attorney. Li111a.Ohio: 
Dr;;,\1~ S 1R :-As requested in your favor of the 2d inst. 

I have exami nee\ section 4919 Revised Statutes as amended 
Apri l 29, r885 (82 0. L., 171). As the section formerly 
read it was an act of a general nature, but by the recent 
amendment it has become a special act. The proviso limits 
the operation of the preced ing part of the section to the state 
outside o f the city of L ima

1 
while a diffe rent prov ision is 

made for said city . . I am of the opimon, howcvet, that this 
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Taxation; Listinl!. for, by Assignee, Debts of Ass·ig-nor
Surve)'Or or Engineer; Fees of, Two Mite A ssess-ment 
Pilu; Expenses of One Mile Assessment Pil~e .. 

is a. proper su))ject for special leg-islation, and · that the 
section as amended is constitutional. 

Yours truly, 
JAMES LA WH.ENCE,

Attorney General. 

TAXATION ; LISTING FOR, BY ASSIGNEE; DEBTS 
OF -ASS IGNOR. 

• 
Attorney General's Office, 

Columbus, Ohio, May 6, 1885. 

Mr. f. [/// _ King, Eaton, Ohio: 
DEAH §m :- In t:eply to your favor of the· 4th _ inst. I 

have to say. that an assignee under th~ insolvent Ia ws of Ohio, 
in listing Jor taxatioti. the assets in his hands, can not deduct 
from credits the debts of the assignor. 

Yours truly, 
JAiVI ES LAvVRENCE, 

Attorney General . 

SURVEYOR OR ENGINEER; FEES OF, TWO MILF 
ASSESSMENT PIKE; EXPENSES OF ONE i'diLE 
.·\SSESSMENT PIKE . 

• 4\ Horney General's Office, 
Columbus, Ohio, May 6, · 1885. 

B. M . jj.endening, Esq., Prosecuting Attorney_. Celina. Ohio: 
lJr,;M{ Sm :-Your favor of the 6th inst. is received. 

·while section 4849 Revised Statutes is not. very definite a> 
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Surve3101' or Engineer; Fees ·of, Two M.de .!lssess1nent Pilu; 
. E;.;penses ol One Mile A s.itessment P-ike. 

to the compensation .of the surveyor or engineer employed in 
. the construction of lwo mile assessment pikes, I am of 

opinion . that the provision, that he shall receive such com
pensation as is fixed by law for the compensation of the 
county surveyor for like services in other cases, has reference 
to section 1183 Revised Statutes, which 1s the only ~tatute 
·fixing the compensation of the county surveyor as s uch. 
The provisions as to compens-ation found in sections 45o6, 
4527, 4604 and 4664 do not apply specifically to the county 
surveyor, but to any surveyor o r engineer designated for the 
work. Moreover , section 4604 does ·not fix the compensa
tion of the engineer, but only' the limit which it shall not 
exceed. 

Under section 4798 the expenses of surveying and locat
ing. a one mile assessme.nt pike are to be paid out of the funds 
appropriated to the construction of the road. As the sum 
paid the surveyor and his assistants out of the county 
treasury:· can only be so paid ui)On the allowance of the 
county commissioners, I am of the opinion that the amount 
of their compensation is to be fixed by the county commis
sioners -provided that the same shall not exceed the customary 
wages per day for like work. T he determination of what is 
such customary wages is thus left largely to the discretion of 
the county commissioners. However, in determining this 
matter I think that the county commissioners ought to look 
to the wages usually prescribed in the statutes for simiiar 
services, which, 1t1 the case of the s urveyor, is fou r dollars 
per day. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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To·wnship T1·easu1·er; Compensation on NI oueys Turned 
Ove1· to Success01·-Ta:vation; of Railroads; M ai1i Liue· 
and Branches. 

TOWNSHIP TREASURER; COMPENSATION ON 
MONEYS TURNED OVER TO SUCCESSOR. 

Attorney General's · Office, 
Columbus, Ohio, ·J\Ilay 6, 1885. 

Nlr. W. B . Woolse:y, Townsh-ip Trustee, Nevada, Ohio: 
DEAR Sm :-In reply to your favor of the 2d inst. I 

have· to say that, under section 1532 Revised Statutes, the 
township treasurer is ~ntitled to his commission of two per 
cent. only .on money which has been both received and paid 
out. In my opinion, money turned over by a township 
treasurer to his successor is not paid out within the meaning 
of the statute, and hence the outgoing treasurer is not en
t~tled to any commission thereon. In the case stated by you, 
where a township treasurer has received $3,000.00 of which 
he paid ou·t $2,ooo.oo on orders and turned over $I,ooo.oo to 
his success;r, I am of the opinion that he should be allowed 
his commission only upon the sum of $z.ooo.oo so paid out. 

Yours truly, · 
JAi'viES LAWRENCE, 

Attorney General. 

TAXATION; OF RAILROADS; MAIN LINE AND 
BRANCHES. 

Attorney General's Office, 
Columbus, Ohio, May 6, 1885. 

H on. Emil Kiesewetter, Auditor of State : 
DEAR SIR :-I return herewith the letter of Messrs. 

Elliott and others which you submitted to me. ·where a 
railroad belonging to a single corporation is divided into 
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Secretary of State,· Duty a..s to S11-preme Court Reports,· Law 
Librar')'· 

separate divisions or branches, I am of the opinion that, under 
section 2774 Revised Statutes as arnencled April 27, r885 
(82 0 . L., r6o) all the niain track, road bed, supplies, moneys 
and credits of such company subject to taxation in O hio 
must be appraised as of a single railroad, and the value of 
the same must be apportioned to each county in the same pro
portion that the length of such road in said county bears to 
the entire length thereof in this state. No di~tinction is to 
be made in stich case between the main line and the separate 
divisions or branches, but each is entitled to the same valua
tion per mile. It may be that the legislature did not intend 
this result, but the lang uage employed can have, as it seems 
to me, no other meaning . 

Yours truly, . 
JAMES LAWRENCE, 

Attorney General. 

SECRETARY OF STATE; DUTY AS TO SUPREME 
COURT REPORTS; LAW LIBRARY. 

Attorney General's Office, 
Columbus, Ohio, May ·7, r885. 

l-1011. !. S . Robi·i1.son, Secretary of State: 
DEAR SIR :-I am of the opinion that out of the volumes 

of the Ohio and Ohio State reports, reserved for the use of 
the State, you may properly furnish to the law librarian for 
the use of the Supreme Court the number of volumes named 
: the requisition of such librarian, dated May 7, r885, which 
I herewith re"turn. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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Peddlers; Power of Trustees of Hmnlet to License,-Muni
ci,val Corporation,· Power of CMmc·il to Make New Ap
prqisement of Realty in. 

PEDDLERS; POWER OF TRUSTEES OF HAivrLET 
TO LICENSE .. 

Attorney General's Office, 
Columbus, Ohio, May 7, 1885. 

Dr. f. F. Porter; Newton Fatls, Ohio: 
DE1\R Sm :-In reply to your favor of the 6th inst. I 

have to say that, in my opinion, the trustees of a hamlet have. 
no authority to license peddlers either of domestic or foreign 
productions. · 

Yours truly, 
JAl\,IES LAWRENCE, 

Attorney General. 

MUNICit>AL CORPORATION; POWER OF COUN
CIL TO MAKE NEW APPRAISEMENT OF 
REALTY IN. 

Attorney General's Office, 
Columbus, Ohio, ~Iay 7, r88s. 

B. A. Holland, Esq., Attorney a.t Law, Ada., O(tio: 
. DEAR Sm :-In reply to your favor of the 4th inst. I · 

ha v.e to say that the cotmcil of a ·municipal corporation has 
110 ::tuthority unde1: section 2753 or any other 5ection of the 
Revised Statutes to orcle~· an entire new appraisement of all 
real estate in the corpora~ion to be made by the ward assess-
ors. 

Yours truly, 
JAi\.fES LA 'vVRENCE, 

Attorney General. 
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Cowtty Recorder; f'ees fo-r Indexing-County A1~ditor; 

Vacancy in Office of 

COUNTY RECORDER; FEES FOR INDEXING, 

Attorney General's Office, 
Columbus, Ohio, May 12, 1885, 

Mr, James Flynn, Count')' Recorder, Sand·usk-y, Oh-io: 
DtrARt Sm :-Your favor of the II th inst-. is received, 

The sample sheets of what you call "general ·indexes" to 
deeds ancl mortgages contain more details than are required 
by section II$3 Revised Statutes, Nevertheless these in
dexes are merely alphabetical indexes, and are in no sense 
general indexes such as are contemplated in section II54 
Revised St_atutes, The latter are intended to show, in respect 
to the matters indicated, an abstract of title to the property, 

, , Y oi.1rs truly, 
JAMES LAWRENCE, 

Attorney GeneraL 

·coUNTY AUDITOR; VACANCY IN OFFICE OF, 

Attorney General's Office, 
Columbus, Ohio, May rz, r88S-

Han , Geo, ;jW , Crites, Canal Dm11Jr, Ohio: 
DEAR Sm :-Your favor of the 9th ins( is received, By 

section z article X of the constitution, co_unty officers a,re to 
be elected for such term, not exceeding three years, as may 
be provided by law, The only provision made by law as to 
the ter,e for which a person elected county auditor shall hold 
his office, is section 1013 Revised Statutes, By ,section I I 

Revised Statutes, w:hen an elective office becomes vacant, 
and is filled by appointment, such appointee shall hold the 
office till his successor is elected and qualified, and such suc-: 
cessor shall be elected at the first proper election that 1s held 
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Clerll ·of Courts; Inde.-1: Under Sections 1255 and l:t56 R . S. 

more than thirty clays after the occurrence of the vacancy. 
· In the case of the county auditor, there being no special 

provision for the election of a successor for an unexpired 
term, I am of the opinion that section 1013 g·overns, and that, 
at the· first proper election held more than thirty days after 
a vacancy in said office occurs, a successor is to be elected for 
the full term of three years. So far as I am advised this 
has been the uniform practice. . 

In the case you mention I think that an auditor is t:o be 
elected next October for the full term of ·three years, com
mencing on the second Monday of November next. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 

CLERK OF COURTS.: INDEX UNDER .SECTIONS 
1255 AND 1256 R. S . 

. .. 
"'. 

Attorney General's Office, 
Columbus, Ohio, May 12, 1885. 

A 

Ja'mes T . Close, Esq., P·rosewting .Att01'ne;•, Upper San-
dusk)', Ohio: 
DE.f\R Sm :-Your favor of the 8th inst. was di.tly re

ceived. By the act of February 7, r885, entitled "an act to 
revis-e and consolidate the statutes relating to the org-aniza~ 
tion and jurisdiction of tl1e circuit and other courts," section 
1255 and 1256 Revised Statutes, as ametided March 24, 1881 
(78 0. L., 88) are repealed. This repeal is absolute and for 
all purposes. I can not find 6at ~ny other act was passed in 
respect to the subject matter of these repealed sections, but 
until the laws of the recent session are all printed and indexed. 
l hesitate to speak positively. If no such act was passed I 
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Clerfl of Courts; Qualification of Depnty to-Taxation; 
Land Contract; Not Taxable i1£ Certain Case. 

know of no provision authorizing the cl~rk to make the 
index mentioned in said repealed section L255· 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 

CLERK OF COURTS; QUALIFICATION OF 
DEPUTY TO. 

Attorney General's Office, 
Columbus, Ohio. May 14, 1885. 

Mr. Edc.mrd Landfair, Cler/1 of Courts, Celina, 0/tio: 
DJO:,\R S1 R :-Your favor of the 10th inst. >vas duly re

ceived. In my opinion a minor may be appointed and act 
as deputy clerk of courts, in pursuance of section 1244 Re
vised Statutes. 

Yours tru ly, _ 
JAi\IES LAWRENCE, 

Atto1'ney, General. 

TAXATION; LAND CONTRACT; NOT TAXABLE IN
CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, May r 4, 1885. 

Mr. A. W . iVfcConnell, Counf'J' Auditor, Wauseon . Ohio: 
D£,\R Sm :-Your favor of the 8th inst. was duly re

ceived. \tVhert a man sells his farm under contract for a 
certain sum to be paid hereafter, but has given no deed for 
the property and not taken notes for the payment. thereof. 
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but has simply agreed in the contract to give a deed when 
the ,purchase price is paid, I am of the opinion (hat no part of 
c;uch contraCt price is subject to taxation, the same not being 
money loaned or a credit within the meaning of section 2734 
Revised Statutes. Of course . if tl)c transaction is merely 
colorable and is in reality a loan of money the case is different. 

Yours truly, 
JANlES ·LAvVRENCE, 

Attorney General. 

CHILDREN'S HOME; MANAGEMENT OF TEMPO
RARY. 

Attorney General's Office, 
Columbus, Ohio, Nhi.y 16, 1885. 

D. V. Pearso11, Esq., PTosecuting Attorney, Georp;etown, 
Oh·io: 
DEAR Sirc~Your favor of. the q.th inst. is received. 

The act of February 26, r885, amending section 2 o£ an act 
passed April 9, 1883, entitled "an act to provide for the pro
tection of children" as amended March 27, 1884 (82 0. L., 
86) provides in substance, amo·ng other things, that, ,¥here 
the county commissioners make temporary · provision for 
children entitled to admission. into a children's home, by 
leasing suitable premises for that purpose, St1ch temporary 
home shall be furnished, provided and. managed in all re
spects as now provided by law for the i>Llpport c...nd manage
ment. of children's homes in the State of Ohio, but pro
vided that the infirmary directors and superintendent ·shall 
perform the same duties ancl have the same powers th~t are 
conferred upon trustees and superintendents of children's 
homes by sections 931, 932 and 933 Revised Statutes. The 
authority of the infirmary directors and superintendent. is 
thus limited to the authority con'ferrecl by the sections named, 
while in all other respects such temporary home is to be 
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·'Scrip La-w;" Actio1ts Under. 

managed as provided by the general statutes relating to 
children's homes. In my opinion it is still necessary for 
the county commissioners to appoint trustees for such tem
porary home, who shall designate a superintendent thereof 
and such trustees and the superintendent so designated 
will have charge and control of s~id home, except as to 
the admission and discharge of inmates and the other mat
ters provided for in said sections 93 r, 932 and 933· 

Yottrs truly, 
JAMES LAWRENCE, 

i\ ttorney General. 

"SCRIP LAW;"' ACTIONS UNDER. 

Attorney General's Office, 

L. McUngh, Esq. , Commissione·r of Labor Statistics: 
DE.\R Sm :-If -the Ohio and Pennsylvania Coal Com

pany compels its employes to sign an order such as is en
closed in your favor of the 20th inst. for the purpose of coerc
ing them to purchase goods or supplies from the finu named 
therein, such act is in violation of section 70t6 Revised 
Statutes as amended April u, r885 (R2 0 . L., 120). The 
proper way to prevent violations of the statutes referred to 
i~ to make complaint to the prosecuting attorney of the 
county in which the act was committed, whose duty it will 
then be to have such complaint investigated by the &"ran•! 
jlll')'. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Ta..~·ation; Assessme1zt of Improve1nents for. 

TAXATION; ASSESSNIENT OF IMPROVEMENTS 
FOR. 

Atton1ey General's Office, 
Columbus· Ohio, ~1arch 22, r885. 

C. JIV. Rutledge, Esq., Cowtf_y AHditor, Kcntou, Ohio: 
'OEAR Sm :-Your favor of the 20th in st. is teceivecl. 

The authority of the assessor, under the last clause of 
section 2753 Revised Statutes, is limited to cases where at 
the last decennial period or annual return a mistake occurred 
in the v·alue of any i_mprovement or betterment of real estate, 
or \vhere the true value of an improvement or betterment 
has been. omitted. Jn such c"ase it is the duty of the assessor 
to return the correct value of such improvement oi· .better
ment which will then be a proper subject for the detennina
tion of the next annual board of equalization. The assessor 
under said section 2753, has nothing to do with respect to 
the valuation of lands or lots, exclusive of improvements or 
betterments ther~on, excepting only w:here he finds that a 
piece of land is )iot upon the tax list at all. If any change is 
made in the value of lands and lots which are upon the tax 
list the same must be clone by the county board of equaliza
tion in pnrsuance of section 2804 .Revised Statutes. 

Yours truly, 
J A "MES LAWRENCE, 

Attorney GeneraL 
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Jl!Junicipal Co1·poration,· Power to Le-.Jy a Ta:r for Sinl<ing 
Jiund-Intermcdiatc Penitentiary: Sa/nr:\' of Directors 
of, for 1884.. 

MUNICIPAL CORPORATION; POWER TO LEVY 
' A TAX FOR SINKING FUND. 

Attorney General's Office, 
C9lumbus, Ohio, May 2z, 1885. 

Thomas B. Blaclt , Esq., Solicitor. Kenton, Ohio: 
DEAR SIR :-Your favcr of the 2oth inst. was duly re

ceived. Section 2712 · and section 2689a. of the Revised 
Statutes must be ~onstrued together, and, in my opinion, 
the council of your village is authorized under section 2712 
to levy a tax not exceeding three mills for the sinking fund, 
in addition .to the ten mills to which it is liniited by section 
26890. 

Yours · truly, 
JAMES LAWRENCE, 

A ttorncy General. 

INTERMEDIATE PENTTENTIAl<Y .: SALf'\.R Y OF 
DIRECTORS OF, FOR r884. 

• . 

Attorney General's Office, 
Columbus, Ohio, May 22, r88s. 

Hon. F. M. Mm·riott, Delawm-e,. Ohio: , 
DEAR SIR :-Owing to my absence from the city your 

favor of the 18th inst. was not received until today. I still 
think that the unpaid ~alary of the directors of the inter
mediate penitentiary, for the period prior to February rs, 
1885, was a deficiency existing on said date. Furthermore, 
the appropriaton at the recent session of the General As
se;nbly was made for the last three quarters of the fiscal year 
ending November r 5, r885, and the first quarter of the next 
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Taxation; Ta . ..: L£ne on Bani~ Sh0;res . . 

· fiscal year, and hence can only be applied to salary fqr such 
period. 

Yours ti·uly, 
JAMES LAWRENCE, 

· Attorney General. 

TAXATION; TAX LINE ON BANK SHARES. 

Attorney General's Office, . 
Columbus, Ohio, May 22, 1885. 

N!r. !. H. Mussel·man, Cotmty Treasure·r, Eaton, Ohio:. 
Dr->\R SIR:·-Your favor of the r8th ins.t. is received. 
By section 2839 Revised Statutes, any taxes assessed 

on any shares of stock, or the value thereof, of any bank or 
banking. association are a lien on such shares from the first 
Monday of May in each yea.r until such taxes are paid. 
vVherc the charter of a national bank has expired since 
Sttch lien for taxes. attached to the shares of stock therein, 
and the bank is itq)rocess of closing up its business, J am of 
the opinion that such bank may properly pay the unpaid 
taxes on any of its shares and deduct the same from .any 
~um then or thereafter payable on such shares, and that, 
proper notice of the delinquency having been given by the 
treasurer, until such taxes are paid no sum can lawfully be 
paid by said bank or any officer thereof to the holder of such 
delinquent shares. In short, I think that the provisions of 
~ections 2839 and 2840 Revised Statutes are applicable to a 
bank in .P:·ocess of liquiclation as' well as to one which is still 
running-. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Ditches; Power ol Tow11shi.p Tnt..sltees Over, After Seven 
Years; Towuship Trustees; Power of, to Select lu·rors. 

DITCHES; POWER OF TOWNSHIP TRUSTEES 
. OVER, AFTER SEVEN YEARS; TOWNSHIP 
TRUSTEES; POyYER OF, TO SELECT JURORS. 

Attorney General's Office, 
Columbus, Ohio, 'May 22, 1885. 

Thomas Johnso11, Esq., Proscwting Altomcy, Iro11ton, Ohio: 
DEAR Sm :-Your favor of the 19th inst. was duly re

ceived and in reply thereto I have to say: · 
First-Every ditch constructed by county commis

sioners, or township trustees, if the same be so constructed in 
accordance with law, becomes at once a pttblic water course. 
Under section 4500 Revised Statutes the lapse of seven 
years affects such township or county ditch only to the ex
tetit of curing all errors or irregularities in the location, 
establishmei1t or construction of the same. I am, therefore, 
of the opinion that after seven years from the establish
ment of a township ditch, the township trustees have the · 
same control over it, and the same power in respect to clcati
ing it 011t as they had before. 

Second-In a township divided inlo two voting pre
cincts, where one trustee acts as judge of election in one pre
cinct and two in the other precinct, I am of the opinion that 
the three town.:;hip trustees, as trustees and not as judges of 
election, arc to select the names of the req!.tisite number of 
persons for jurors ·from such township. There being two 
judges who return poll books for said township, one from 
each precinct, ·1 think that the list of persons selected fot: 
jurors may be returned to tl1e 'county clerk by either of such 
judges to be designated by the trustees. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Justice of the Peace,· Iurisd·idion of in Certain Case. 

JUSTICE OF THE PEACE; JURISDICTION OJ:" IN 
CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio; May 22, r885. 

Robert F. T-Va111sle'y, E sq. , lust·ice of the Peace, Otwa'y, 
SC'ioto Couuf)l, Ohio : 
DEAR Sm :-Your favor of the . 19th inst. was duly re

ceived. 'When an affidavit charging a1iy person with the 
commission of an offense has been filed with a magistrate, 
and such person has either been served with a warrant or 
vol untarily appeared, the prosecution for ~uch offense is 
pending against him . . W hile the prosecutioil is pending I 
do not think that another magistrate should entertain a com
plaint against him for the s~me offense,· nor, after the ac
cused has been bound over to Court on the first complaint, 
can he be permitted to appear in the second case and plead 
g uilty, even thou'gh the second complaint was filed by the 
party injured and the former by a stranger. 

In the case you state the prisoner having already been 
bound over to Court by another magistral e, and the warrant 
issued by you not having been served, I think that you may . 
properly recall the same, as you WtJuld undoubtedly have 
declined to issue it had y'ou origir.ally been advised of the 
facts . 

Yours truly, 
J A lYlES LA WREJ\TCE, 

Attorney General. 
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Hoard of Educatiou; Establishment of Schools of H1'gher 
Grade than Primary- Railroads; Powers a?Ld Duties 
of Directors of, in Certain Cases. 

BOARD OF EDUCATION; ESTABLISHMENT OF 
SCHOOLS OF HIGHER GRADE THAN PRIMARY. 

Attorney General's Office, 
Columbus, Ohio, May 22, x885 . 

.Mr. W. W. Elliott, Batesville, Ohio: 
DE.\R Sm :-Your favor of the 18th inst. was duly re

ceived. ·where a township bo~rcl o£ education in pursu
ance of section' 4009 Revised Statutes, establishes a school 

-of a hig-her g-rade than the primary schools, I think that it 
would be. better for the resoltition for such establishmei1t to 
state bl'ieAy in the language of the statute, the reason there
for. Still, I do not think that this is imperative and I am 
of the opinion that a simple resolution to establish such 
school of a higher grade, if duly adopted, would be legal and 
valid. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

RAILROADS.; POWERS AND DUTIES OF DI
RECTORS OF, IN CERTAIN CASES. 

Attorney General's Office, 
Columbus, Ohio. May zz, r885. 

lion. Hc,;ry Apthorpc, CoJJun·issiouer of Railro£uis: 
J)Jo:t\R Sm :-Neither you nor I have au.thority to g ive 

an official opinion upon the ·questions presented in the letter 
<Of ~[r. vVm. A. ·wiggins, which. is herewith returned. 
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R1ti/roads; Co11structioil of act Rela-tive to Color Bli:ndness. 

However, after a rather hasty examination, I venture to 
express the following views : 

First-Ai1 unmarried woman who is of law ful age and 
otherwise qualified may be a director of a railroad corpora
tion in this state, but a marr ied woman can not be such 
director. 

Second- A railroad belonging to a corporation can not 
be leased to an individual, but only to another railroad cor
poration. The statute authorizing such lease to a corpor
ation is, in my opinion, exclusive upon the subject. Even 
if this were not so a director could not be permitted to con
tract with himself and fo r the company, and, therefore, could 
not become lessee of the property of the corporation of 
which he is director. 

Third-the offices of president and se<;retary of a rail
road company are necessarily incompatible, and, in my 

· opinion, can not be held by the same person. The duties 
usually devolv ing upon ··a treasurer would also seem to call 
for a separate person to fi ll that office, but I do not think 
that it wou1d_ be illegal to elect the same person president 
and treasm·~·r provided the regulations of a corporation do 
not forbid it. Yours truly, 

J AMES LAWRENCE, · 
Attorney General. 

RAILROADS; CONSTRUCTION OF ACT RELATIVE 
TO COLOR BLINDNESS. 

Attorney General's Office, 
Columbus, Ohio, May 22, 1885. 

l-Ion. Hen'/")' Apthorpe. Conunissioner of Ra·ilroads: 
DEAR su~ :---"I t•eturn herewith the letter of Mr. Vv. F . 

Black which you st)bmitted to me. In my opin ion the act 
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Peddler,· In Ce1·tai11 Cdse Person is Not. 

of February 19, 1885, entit led an act regulating the employ
ment by railroads of persons affected with color blindness or 
other defective sight (82 0. L., 65) applies only to persons 
hereafte r employed by a railroad company in positions which 
require them to distinguish form or color signals. A t any 
rate as the P ., C. & St. L. Railroad Co. expresses the pur
pose to subject all its employes to a careful examination, 
my advice is that you agree to any time which may seem at 
a ll reasonable. · 

All persons here a fler employed must be examined be
fore being employed, and this applies to persons already in 
the service of a company who are hereafter employed in a 
new or different position. 

Yours truly, 
JAME.S LAWRENCE, 

Attorney General. 

PEDDLER; IN CERTAIN CASE PERSON IS NOT. 

Attorney Genera l's O ffi ce, 
Columbus, O hio, May 23, r885. 

C. B. Wi~ttcrs Esq., Prosewting Attorney, Sanduslz)•, Ohio: 
DEAR SIR :-Your favor of the 22d inst. is received. 

I n my opinion a person in your county who buys and kills 
cattle and other animals and travels over various portions of 
the county retailing the meat thereof in quantities to suit 
purchasers, is not a peddler within the meaning of Chapter 
14, T itle V, Part 2cl of the Revised Statutes. 

Yours trnly, 
JAMES LAWRENCE, 

· Attorney General. 



JAMES LAWRENCE-1884- 1886. 5\:)5 

Capital Punishment; Constntction of Act of April 29, 1885 
(82 0 . L., 169)-Ta:,•mtion; Rates of Township. 

CAPITAL PUNISHMENT ; CONSTRUCTION OF 
ACT OF APRIL 29, 1885 (82 0. L., 169) . 

Attorney Gerieral's Office, 
Columbus, Ohio, May 27, 1885. 

Hon. Geo1·ge Hoadly, Govenw1·: 
SIR :- Your favor of the 26th in st. is received. The act 

of April 29, I885, relative to the mode, place and time of in
flicting the death penalty (82 0 . L., 169) does not apply to 
cases of persons under sentence of death and time of ex
ecution fixed to take _place prior to July I, I885. In my 
opinion, the application of the act thus depends upon the 
condition of things as they existed at the time said act was 
passed, and can not be .enlarged by the subsequent action of 
the governor in postponing the date of an execution by 
granting a reprieve. A person who, on the 29th day of 
April, 1885; was under sentence of death, and whose execu
tion as tht.\s fixed was to take place prior to July I, I885, 
must be executed in accordance with the former law, even 
though you should grant a reprieve to a elate subsequent to 
the first clay of July. Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

TAXATION; RATES OF TOWNSHIP. 

Attorney General's Office, 
Columbus, Ohio, May 27, 1885. · 

Franlt F. Metcalf Esq ., P1'0secnting A ttome·y, Nf cC 01mells
ville, 0 hio: 
DEAR SIR :- Having conferred with the auditor of state 

in reference to the construction of section 2827 Revised 
Statutes, I concur with him in the opinion that, where the 
taxable valuation of the property of a township exceeds 
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Tcu·ation; Rates of To·wnsh'ip. 

$8oo,ooo.oo the township trustees may cause a levy to be 
made for township purposes as follows : 
On first $2oo,ooo.oo of such valuation ..... ..... .. .. I mill 
On next $ roo,ooo.oo of such valuation . . .... ... .. 8-ro mill 
On next $zoo,ooo.oo of such valuation . .. ......... I-2 mill 
On next $300;ooo.oo of such valuation . . . ... ..... 4-10 mill 
Qn all over $$oo,ooo.oo of such valuation .. .' . .. . . r -4 milt 

The nite to be certified to the county auditor can be ar
rived at by ascertaining what proportion the sum so levied 
bears to the entire valuation of the township, keeping the 
lev¥, however, in tenths of a mill. 

· It is true that the language of the statute is not al
together cle.ar upon the subject, but, comparing tl1is section 
with the language used in section 2823 relative to the levy 
by county commissioners, it seems evident that a different . 
mode of determining the amount of the levy is intended. 
Fmthermore, if we adopt the construction that, where the 
taxable property exceeds $8oo,ooo.oo the levy can only be 
J -4 of a mill on the en tire valuation, it will in many cases 
result in limiting the amount to be raised in a large or rich 
township to a less stun than can be raised in a smaller or 
poorer township. For instance, suppose the valuation is 
$8or,ooo.oo, then a levy of 1-4 of a mill on the whole would 
raise only $200.25, whereas if the valuation is but $8oo,
ooo.oo a levy of 4 -10 of a mill on the whole would produce 
$320.QO. So if the valuation is only $2oo,ooo.oo a levy of 
1 mill thereon would make $2oo.oo, while if the valuation 
is $3or,ooo.oo a levy of I -2 mill wottlcl be only $r so.oo. 
I am not disposed to think that the leg-islature intended such 
absurdity. 

I do not know what has been the general practice in 
the different counties of the state but am informed that in 
F ranklin and Delaware Counties the construction g iven by 
the aud itor of state has been heretofore adopted and fol-
lowed. Yours truly, 

JAMES LAWRENCE, 
Attorney General. 
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RE~IDENCE MUTUAL INSURANCE COMPANY; 
ARTICLES OF IN"CORPORATION OF. 

Attorney General's Office. 
Columbus, Ohio, May )!,9, 188g. 

H [!.n . .J atn:e-::.:.:.9. -~?:?ivsqn,>S.el:r·~f:q~~:~'$tatt;. : :. :;"-:~::_;.'. -~' 7 .. 
~t:;:: JiXE'!;R'"'S'iR:~ -f·1'e~~~;.fi th.erew.i tFrtl!fE!~.W~pos'€d ..ifttc1es ?f: 
:iiicotporatioo o·f the··:Resi'clence··Mnfuari'risi:tranc:e~ Coml)arni~.· 
~wnich ·r decline to· approve: .. · · , · ., 

· ' It is stated. in the letter of .Mr.:w ::E:. Chamberlait{ ac~ 
·compai1yii1g said articles· that the : ii1CoJ;poration· is . souglit 
:under sections 3686 to 3690 Revised · Stattite·s, being · .th~ 
·s~atutes authodzing the formation· of mutual fire ass?cia
,fio'ns .. · The· articles of incorporation, however, do not ·i'ndl~ · 
f date. ·in the remotest ·clegree a corporation · for ·such .pi.tr'pose, 
:an,cl" the IJame is ·not one that can be assumed by a fire· asso
:ciation. I.£ the intention be to organize under the sections 
·named the provisions o{ section 3687 must be follo-.\red, and 
:tfie object of the association must be stated as set forth · in 
·the. third sub-division thereof. The corporation must also 
' be called a fire association and not a mutual co 111 pawy. 

The letter of Mr. Chamberlain is returned herew.ith. 
·· · . · · Yours .truiy; ... · · 

JAMES LAWRENCE. 
· Attorney General. 
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Capital Punishment; Construct·ion of Act of April 29, 1885 
(82 0 . L., 169) . 

Ci\PITAL PUNISHMENT; CONSTRUCTION OF 
ACT OF APRIL 29, r885 (82 0 . L., r69) . 

Attorney General's Office. 
Columbus, Ohio, May 30, r88s. 

Hon. George Hoadly, Govemor: 
StR :-I am in receipt of your favor of the 27th inst. 

asking from me a fu rther opinion concerning the applica 
tion of the act of April 29, r885, relating to the mode, time 
and place of inflicting the death penalty ( 82 0 . L., 169) . 

First-In reply to the question heretofore submitted by 
you I staled that a person who, at the lime of lhe passage 
of said act, was under sentence of death, and whose execu
tioii as then fixed was to take place prior to July r, r885, 
must be executed in accordance with the former la,v, and 
that you could not change this by granting a reprieve. I 
have now to say that I have also reached the conclusion 
that said. act does not apply to any person, who, at the time 
of its passage, was under sentence of dealh, whether the 
execution was to take place p rior to J uly I, r885, or after
wards, and hence, in the case presented by you, I am of the 
opinion that a person under sentence of death pronounced 
before the 29th day of April, 1885. penalty to be inflicted 
after the first day of July, r885, place of death, as named in 
the sentence, the county jail, hour of death between hou!"S 
in the clay time, must be executed by the shet·iff within the 
walls of the county jail as directed in the sentence. 

Second-The governor by g rant ing a reprieve may 
change the hour at which an execution is to take place to a 
later hour, but he has no authori ty thereby to change the 
place of execut ion. 

T hird-The provision of said act of .April 29, t885, 
that the sheriff shall, within thirty days after a person is 
sentenced to death, convey the prisoner to the penitentiary 
is so far directory merely that when the sheriff, in a case to 
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Children's HMne; Cou.nty Cornmissioners of Fa~ette 

Cou11t)1; P01.ucr to Issne Bonds For, and to Build a.. 

which said act is .applicable, fails to convey the prisoner to 
the penitentiary within said period, he may do so afterwards, 
before the date of the execution, and the sentence will not be 
in any respect invalidated by reason of such delay. 

Yours truly, 
JAMES LAWRENCE, 

Alttorney General'. 

CHILDREN'S HOME; COUNTY COMMISSIONERS 
OF FAYETTE COUNTY; POWER TO ISSUE 
BONDS FOR, AND TO BUILD A. 

Attorney General's Office. 
Columbus, Ohio, May 30, r885. 

Robert E. Miller Esq,, Pro~e~uting Attor~tey, Washington 
C. H., .Ohio: 
DEAR ·Sm :-In reply to your favor of the 29th in st. I 

have to ·say that, in my opinion, the act of A.pril 9, r885, en
titled ".an act to authorize the county commissioners of 
Fayette County, Ohio, to issue the bonds of said county for the 
purpose of building a children's home" is valid so far as it. 
goes and conf~rs power upou the county commissioners, 
without submitting the qnestion to a vote of the people, to 
issue bonds to raise money \vith which to erect a children's 
home, but I do not think that said act authorizes them to 
establish or erect such home. Although the act conferred 
no express power to establish and erect a home I should say 
that the necessary power was implied, were it not that there 
is a general law regulating the subject, which authorizes 
such establishment, but provides a particular mode of so 
doing. For this reason I think that the question of estab- · 
lishing the home must ·first be submitted to a vote of the 
people as provided in section 929 Revised Statutes ( amerided 
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Supreme Court; Practice in, in Regard to Cri111ina/ Cases. 

78 0 . L., 8r) . I am free to say that I have reached this 
conclus ion after some hesitation, but, at any rate, it is safest 
for public officers to forbear as far as possible from at
tempting to exercise a cioubtful power. 

Yours truly, 
JAMES LAWRE.KCE, 

· Attorney General. 

SUPREME COURT; PRACTICE IN, I N REGARD TO 
CRIMINAL CASES. 

Attorney General's Office. 
Columbus, O hio, May 30, r88s. 

Thomas K. Funk Esq., Prosrwting Allomcy, Portsmouth 
Ohio: 

· DEAR SHe- Your favor of the 29th inst. is received. 
It is not .necessary to file a motion for leave to file in the 
Supreme Court a petition in error to a judgment of the 
Circuit Court, but a motion for such leave is requi red in the 
case of a petition in error to the Common P leas Courl. 
\Vhcre in a criminal case the defendant was convicted in the 
Common P leas Court, but took the case to the Circuit Court 
which reversed the judgment of the court belo\~ and re
manded the case for a· new trial, I do not .think that ' the 
State can prosecute ·proceedings in error in the ~t;preme 
Court to reverse such judgment of 'reversal. 

· · Yours truly, · ' -
'. Jf\MES LAWRENCE, 
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BENEVOLENT INSTITUTIONS.; PUPILS OF, KEPT 
DURING VACATIONS. 

Attorney General's Office. 
Columbus, Ohio, May 30, 1885. 

P1'0f. H enr)' Sll)Jder Jr., Supt. Institution for the Blind, 
Colmnbns, Ohio: 
DEAR Sue-Your favor of the z8th inst. was duly re

ceived. I think that you will have to allow indigent pupils, 
whose parents are unable to provide and care for· them, to 
remain at the institution for the blind during the summer 
vacation. 

· The statutes make no provision for vacations and seem 
to contemplate that, after a pupil is admitted he shall remain 
continuously at the institution until his course is terminated 
or he is dismissed for cause. Under their authority to 
·establish rules ·<\nd regulations for the government of the 
institution the hc>ard ·of trustees undoubtedly .has power to 
permit pupils to go home on a vacation, but I ·do not think 
that this extends to compelling an indigent child to do so. 
·Such a child being entitled to a home in the institution; is 
not, in niy opinion, a proper subject . for :admission into a 
county infirmary or children's home during a .vacati9n. · · 

It will perhaps be well, ho~vever, not to say much about 
this for fear . of itict:easing the number of those claiming 
to be indigent. 

In reference to a statement made in the letter. of Mr. 
Ryan, I deem it proper to say that the trustees of a children's. 
home have no anthority to exclude a child therefrom merely 
because it is blind. A blind child, who is not an itimate of 
your institution, has the sa111e right as any other child to pe 
admitted t6 a children's home, if othervvise qualified . 

Yours trnly, 
JA1VIES LAvVRENCE, 

Attorney General. 
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Municipal Corporation; PMc•et' of Counc_il to Employ Pr-ison
. ers on St-reets. 

~VIUKICIPAL C!)RPORATIOf\; POWER OF COUN
ClL TO EMPLOY PRISONERS ON STREETS: 

Attorney General's Office. 
Columbus, Ohio, May 30, 1885. 

Mr. Philip Lanmecll, Village Cieri~, Port Washington, Oh·io : 
DEAR S.m.:-Your favo r of the 25th inst. was duly re

ceived. The council of a municipal corporation may re
quire persons, who refuse or neglect to pay fines and costs 
imposed for offenses named in section 2 ro8 Revised Statutes, 
to work out the same on the stl•eets and roads of the cor
poration, under such regulations as the council may establish 
so as to_.~onduct such labor to the best advantage, provided 
the same be consistent with the age, sex and health of the 
prisoners. Jn a proper case I think that a ball and chain 
may be used, but not on a woman or a very old or feeble per
son. See sections 2IIO and zn r Revised Statutes. 

T here is no authority to require such labor for non
payment of fines and costs imposed for offenses other than 
those named in section 2108. Sec;tions r863 and 2094 apply 
only to cases of imprisonment imposed as part of the penalty 
for an offense. 

· Yours truly, 
JAMES LA'vVRENCE, 

Attorney General. 
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Costs; Fees of W ·it1'tesses Brought From Oth'e1' States
Ta ... ration,· Assessments on Improvements; Residence of 
Ta.1: Pa)le1'. 

COSTS; FEES OF 'WITNESSES BROUGHT FROM 
OTHER STATES. 

Attoniey General's Office. 
Columbus, Ohio, May 30, r885. 

A . L. Sweet Esq., Prosecuhng Attorney, Van We·rt, Ohio: 
D EAR Sm:-In reply to your favor of the 22cl inst. I 

am compelled to say that, in my opinion, there is no statute 
authorizing the state to pay the expenses of bringing a wit
ness from another state or territory to testify for the prosecu
tion in a case of felony in a court of this state. The most 
that can be done where a ·witness comes from another state 
is to serve him with a subpoena on entering the state, which 
would entitle him to mileage from the place where served. 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 

TAXATION; ASSESSMENTS ON I·M·PROVE7 
MENTS; RESIDENCE OF TAX PAYER. 

Attorney General's Office. 
Columbus, Ohio, May 30, 1885. 

M·r. Chas. E. Ta.ylor, Clerk Board of Equalization, Massillon, 
Ohio: 
DEAR Sm :-In reply to your favor of the 25th inst. I 

have to say ': 
First-Buildings whose erection was begun after the 

second Monday of April, r885, can not be listed for taxa
tion this year.. 

Second-If the person named in your second question 
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Corporation,· Vaca11c:J' ill Board of Directors of. 

is a resident of Massillon the investments referred to must 
be listed there, but, if she is a resident of Wheeling, \V. Va., 
the same are not tax<.tble in this state. The whole matter 
depends upon he~ resideo.ce, which is a question of fact. 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 

CORPORATIOK; V 0-CANCY IN BOARD OF DIREC
TORS OF. 

Attorney General's Office. 
Columbus, Ohio, June r, 1885. 

H . A . Leese, Esq., Attome')' at Law, Bow/ill,!!, Cr.•en. Ohio: 
D EAR SIR:-Your favor of the 27th ult. was duly re-

ceived. As section 3248 Revised Statutes provides that all 
dire~tors of a corporation must be holders of stocl(, a 
director who has sold all his stock is not entitled longer to 
serve as director. He should al once resign. By the section 
above named, whenever the office of director becomes vacant 
the board of directors may fill the same for the unexpired 
term, unless the by-laws otherwise provide. · \Vhere. as in 
the case you state, all the directors become ineligible and 
cease to act at the same time, of course such vacancies can 
not .be filled by .the board, for there is in fact no board in 
existence. U nless the by-laws or regulations of the cor
poration provide · a mode of electing directors in such con
tingency, a case arises which is not covered by any express 
provision of the statutes. In such case I think that directors 
may be elected for the unexpired term by the stock holde1:s 
itt the same manner as is provided in section 3246 Revised 
Statutes in the case of a failure to elect at the annual meet
ing. The business and property · of the corporation arc to 
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Peddlers; Deiin·ition of YVhat is, Powe·r to Issue License to. 

be managed by a board of directors and I thiqk that stock 
holders of a corporation left without an organization n1ust 
of necessity have the r·ight to Mganize. As bearing some
what upoil the quest.ions considered, see Bartholomew vs. 
Bentley, r 0. St., 37· 

Yours truly, 
JAMES LAWRENCE, 

Attorne)' General. 

PEDDLERS; DEFINITION OF WHAT IS, POWER 
TO ISSUE LICENSE TO. 

Attoniey General's Office. 
Columbus, Ohio, June I, 1885. 

Mr. James M, .Davidson, Ironton, Oh-io: 
DEAR SHL-Your letter of the 28th ult. was duly re

ceived. Our statutes req11ire that any person who vends or 
sells ii1 this state as a peddler or traveling merchant, any 
goods. wares or merchandise not manufactured within this 
state by himself or employe sha11 . first obtain a peddlers' 
license so to do, as provided in section 4398 Revised Statutes. 
Such license is obtained from the county auditor of any 
county. ·Municipal corporations have also authority to pro
vide by ordinance for licensing peddlers. From your state
ment of the nature of your proposed business I think that 
it would be necessary for you to obtain a license. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Clerfl of Cou?'ts; Fees f01' Indexi1ig. 

CLERK OF COURTS; FEES FOR INDEXING. 

Attorney General's Office. 
Columbus, Ohio, June z, r885. 

W. S. Plu.1'n Esq., ?1-osecuting Attorney, Bellefontaine, Ohio: 
DEAR Sm :-Your favor of the xst inst. is received .. 
First~My predecessor, Mr. Hollingsw.orth, held that 

under section 5339a the clerk was entitled to twenty-three 
cents for making a full index in each case, being· fifteen cents 
fo r indexing the judgment and eight cents for index to ex
ecution. As this view has heel) generally adopted in the 
different counties I have thought best to follow i\'lr. Holl
ingsworth's opinion, whenever the question has be.en sub
mitted to me, altnough I do not regard it as free from doubt. 

Second-In any event the twenty-three cents can be 
allowed only where an execution has been issued, otherwise 
the fee is only fifteen cents . 

Third-Orders of the court for the appointment of 
assistant prosecutor, for the appointment of administrators 
under the old law, for the appointment of receivers, etc., 
are not judgments of which a general index may be made in 
pursuance of section 5339a: T his supplementary section re
fers to an index such as is required by the original section 
5339 which clearly contemplates only a;1 index of judgments 
for money. If the clerk in making up a general index has 
entered therein orders of the nature above mentioned, he 
can be a llowed no compensation for such entries. 

· Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Cou11ty Co1nmissione1·s of L1tcas Cou11ty; No Powe1· to Em
ploy Cler/e of Board of Equalization-Sc·rip Law; Con
struction. of, in Regard to Corporatious. 

COUNTY COMMISSIONERS OF LUCAS COUNTY; 
NO POWER TO E'NIPLOY CLERK OF BOARD 
OF EQU;\ LIZATION. 

Attorney General's Office. 
Columbus, Ohio, J une r, x885. 

!. H. Southard Esq., Prosewting Attorney, Toledo, Ohio: 
. DEAR Sm :-Your favor of the 29th ult. was duly re

ceived. In rny opinion the county commissioners of Lucas 
County have no authority to employ or pay a clerk or clerks 
for the annual city ·board of· equalization. of Toledo con
stituted in accorda.ncc ~vith section 2805 Revised Statutes. 
I place my opinion on the ground that the statutes do not 
confer any such authority and that the commissioners can 
only act when expressly or by necessary implication author
ize by statute. 

Yours ti'uly, 
JAMES LAWRENCE, 

Attorney General. 

SCRIP LAVl; CO};STRUCTION OF, IN REGARD TQ 
CORPORATIONS. 

Attorney General's Office. 
Columbus, Ohio, June 3, r885. 

Henry Gregg Esq., Prosecut·ing Attorney, Steubenville,' 
Ol1io: 
DEAR Sm :-Your favor of the xst inst. is received. 

\~Thile the meaning is perhaps not altogether free from doubt 
I think that the word "person" in the third line from the end 
ot section 7015 Revised Statutes amended April II, r88s· 
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Colmty Auditor; Fees. for Malliug Tax List. 

(82 0. L., 120) does not include a corporation, and hence 
that the provision that nothing in· said section shall apply 
to or affect the right of any person or private individual 
from giving orders on any store or bu~iness I1ouse or firm 
in the business or profits of which he has no interest does 
not exempt a corporation in any case ·from the operation of 
the preceding part of the section. It is true that the word 
"person" may sometimes include a corporation; but the 
legislation in the preceding part of the section twice uses 
the word in a sense which clearly does not mean a corpor
ation, and l think the word is used in the same sense in the 
clause above referred to. 

I am of the opinion therefore that a corporation is 
absolutely forbicklen to give to any person employed by it, 
in payment of wages due for labor or as advances on the 
wages of labor, any order payable or redeemable otherwise 
than in money, even though the same be done at the request 
.of such employe. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

·Cou:.;ry AUDITOR: FEES FOR MAKING TAX 
LIST. 

Attorney General's Office. 
Columbus, Ohio, June 3, r88s. 

C. B. Wiulers Esq .. Prosecuti-ng At/orne_\'. Sauduslly, 0/iio: 
DEAR SJ R :-Your favor of the rst i nst. was duly re

ceived. It is part of the duties imposed by law upon the 
-county auditor to make out each year a tax list of all taxable 
property in his county which may or may not set forth the 
property in each ward of a municipal corporation in a 
separate book. In my opinion the county commissioners 



JAMES LAWHENCE--1884-1886. • 60\:l 

Ta-.1:ation; Property Subject To, . In Cartait~ Cases. 

have no authority to make any aliowance to your county 
auditor. fo r making out such tax list for the cmrent year 
even though, by re.ason of the redistricting of the city of 
Sandusky, the same required additional labor. See section 
1078 Revised Statutes . · 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

TAXATION; P·ROPERTY SUBJECT TO, IN CER: 
T AIN CASES. 

Attotney General's Office, 
Coluri1bus, Ohio, J une ro, r88s. 

Mr. Ch.as. E . Taylor, Sec':v }J.oard of Eqiw./ization, Massillon, 
Ohio: 
D1~.\R SIR :....-Owing to m} absence from the city your 

favor of the 3d ~nst. was not received until the 8th inst. 
First-T he property of a private corporation which for 

a consideration in money supplies a city with water for 
fi re purposes, and also pr ivate consu.mers, is subject to tax
ation in the same manner as the p roperty of other corpor
.cttions for ~he taxation of which no special provision is 
111ade in the s tatutes. 

Second-! think the facts you state in reference to the 
residence of the person named justify the board in placing 
the investments referred to on the duplicate. Of course, 
as T said in my former Jetter , the question of residence is one 
of fact. which in case of a controversy must be determined 
by the cou rts. If she is a resident of Massil~on the property 
is taxable there, but if she is a resident of West Virginia it 
is not taxable. Yours truly, 

JAMES LAvVRENCE, 
Attorney General. 
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lntcrmed·iate Penitenl'iar'y; Lctt·i11g of Contracts fo r Gradiug 
-Ohio N ational G11a1'd; Bids {01' Uniforms . f&r. 

INTER1MEDIATE PENITENTIARY; LETTING Oi< 
CONTRACTS FOR GRADING. 

·Attorney · GeJ)eral's Office. 
Columbus, Ohio, June ro, r885. 

H 011. John M . Pugh; P1'csident Board ol M a11agers of Inter-
med·iatc Pell'iteutiary : · 
DEAR Sm :-Owing to my absence from the city I have 

been unable to reply to your favor of the. 3d inst. until now. 
In my opinion the board o{ managers of the intermediate 

penitentiary, in doing the 11ecessary g rading upon the site 
selected for said institution, preparatory to the erection of 
the prison building, are not required to proceed in accord
anc<:! . with chapter I, title VI, l)art I of the Revised Stat
utes, relating to public buildings, but may let the contract for 
such grading in that mode which seems to them best. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

OHIO NATIONAL GUARD; BIDS FOR UNTFOI~tVIS 
FOR. 

Attorney General's Office. 
C~lumbus, Ohio, June ro, r885. 

Hon. E . B. Finley, Adjntant General: 
DEM Sm :-I am in receipt of yottr favor of the 9th 

inst. f rom which it appears that having advertised for bids 
for furnishing such uniforms as may be required for the 
use of the Ohio National Guard, in pursuance of section 
3071 Revised Statutes ( amen(fed 78 0. L., 228) , a number 
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Ohio National Guard; Bids for Vnifonns for. 

of bids were received of which the two lowest, the bidders 
being designated as "A" and "B," were as follows: 

A ........................ ... $8.44 1-2 per uniform. 
B . ..... .. ..... . . . . . ....... .... $8.69 p;er unifoinn. 
In the opinion of experts, the sample furnished by "B" 

is superior in quality to that furnished by '~A" but the latter 
conforms in quality and pattern to the samples and specifica
tions on file in your office. 

I11 reply to the questions submitted I have to say : 
First-Inasmuch as the bid of "A" is the lowest and 

conforms to the samples and specifications furnished by you 
to the bidders, I am of the opinion that you can not accept 
the bid of "I3" and award the contract to him, even though 
the superiority in the samples furnished with his bid is equal 
to or greater than the difference in price. The statute pro
vides that samples c· material to be used in the manufacture 
of uniforms and spe, · c directions for making the same shall 
be kept in the office ot · e adjutant general, and the uniforms 
are merely req~1irecl to , :1form in quality and pattern to the 
samples and · SJ)ecificatioHs so furn ished. The statute also 
expressly pro~icles that contracts for the purchase of uni
forms shall be made with the 'lowest responsible bidder. 

Second-! am further of the opinion that although you 
find his goods to be of better quality you can not accept the 
bid of "B" and award the contract to him on condition that 
he will make the uniforms for $8-44 1-2 each, the price bid 
by "A." 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Advertisente1zt; Of County Com,m:issioners' Repo1'f -i,n Ger
man Newspapert-SherifF; Rewa1'd fo'r Arrest of Person 
Charged, Etc, , 

1\DVERTISEMENT; OF COUNTY. COMMISSION't
ERS' REPORT IN GERMAN NEWSPAPERS. 

Attorney General's Office. 
Columbus, Ohio, J une 10, 1885. 

Jvh-. S . R. i\!Iining, Proprietor Der Deutsche Beoba,chter, 
Ne,w Philadelphia, Ohio: 
DEAR Sm :-In reply to your favor of the sth inst. I 

have to say that, in my opinion, the county commissioners 
are not required to publish their annual report in a German 
newspaper. Section 917 Revised Statutes provides merely 
that such report shall .be published in two weekly newspapers 
of different '>litical parties printed in the county. Section 
4368 Revise, Statutes applies only to such notices and 
advertisements ' are mentioned' in the section preceding, 
including those · general interest to the tax payers which 
the officers nameu may deem prope r to have published as 
therein provided. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

SHERIFF; REWARD , FOR ARREST OF PERSON 
CHARGED, ETC. 

Attorney General's Office. · , 
Columbus, Ohio, Jtine 10, 1885. 

'Messrs. R. and F . E. Donghert;1, Atton1.e'ys for Sheriff,. 
f;Va,?/erly, Ohio: 
GENTLEMEN :-In reply to your favor of the 6th inst. · 

I have to say that, in my opinion, the sheriff of your county 
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Offices; Incompa.tibilit')l of Certain. 

is 1iot entitled to receive the reward offered by the county 
commissioners, in pursi.tance of section 919 Revised Statutes 
(amended 8o 0. L., I I 3) for the detection, apprehension and 
conviction of a person charged \vith or engaged in horse 
stealing in said county. Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

OFFICES; INCOMPATIBILITY OF CEHTAIN. 

Attorney General's Office, 
Columbus, Ohio, June II , 1885. 

I ohn R . Lea, Esq., Saudnslly, Ohio: 
DEAR SIR:-Your fa~or of the st ;nst. was duly re

ceivecl. As Sandusky has a city solicitor feel that I ought 
not to expre?s- an opinion on the question . bmitted by you 
except at his: reqtlest. I would say, howeve. that I find no 
expres.;; provis-ion of the statutes preventing one person from 
holding- at the same time the offices of city clerk and in
firn.lary director or the offices oi civil engineer and superin
tendent of water worl<s of your city. The question then is; 
are such offices ipcompatible, and this depends upon the 
pow.ers and duties belonging. thereto. As such powers and 
duties in the case of the city clerk and engineer, depend to 
some extent on the provisions made by the ordinance, and, in 
case of the superintendent of waterworks. on the by-laws 
and regulations of the trustees, the · question of the incom
patibility of offices can not be determined merely from the 
statutes. .For instance, if ·the city clerk also acts as auditor 
it is probable that his. duties are incompatible with those of 
infirmary director, otherwise not. 

Yours truly, 
JAMES LAWRENCE, 

Attorney Ge.neral. 
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Cle·rlt of Com·ts; Fees For lnde:r-ing, Allowance To. 

CLERK OF COURTS; FEES FOR INDEXING, AL
LOWANCE TO. 

Attorney General's Office. 
Columbus, Ohio, June 1 T, T 885. 

Anson f;Vicldwm Esq., Prosec1tting Attome;•, B uc;wus, 
Oltio: 
0£,\H SIR :-Owing to my absence from the city and 

engagements since returning I have been unable to answer 
your favor of the 4th insl. until now. 

First-My predecessor, Mr. Hollingsworth, held that 
under section 5339a the clerk was entitled to twenty-three 
cents for making a full index in each case, being fifteen 
cents for indexing the judgment and eight cents for index 
to execution. As this view has .been generally adopted in 
the different counties I have thought best to follow Mr. 
Hollingsworth1s opi11 ion whenever ·the question has been 
sttbmitted to me. although I do not regard it as free from 
doubt. The twenty-three cents can only ·be allowed when 
an e>;ecution has been issued. 

Second-! do not think that the limitation of $300.00 

in section r261 Revised Statutes is applicable to the allow
ance to the clerk for his services under section 5339a. The 
reference to section 1261 is merely as to the manner of pay
ment and not to the amount, and the limitation in said section 
applies to fees in criminal causes. Hence I think that the 
amount to be paid to the clerk in any one year for making 
the index referred to }s governed by the amount of services 
performed. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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B enevot'ent I nstit1ttions; Dut,ies of Supe-rintendent and 
Stew111rd. 

BENEVOLENT INSTITUTIONS; DUTIES OF 
SUPERINTENDENT AND STEWARD. 

· Attorney General's Office. 
Columbus, Ohio, June r r, r885. 

Prof. Henry Sn·yder h ., Super·intendent Institutiot~ for the 
Blind :. 

DEAR Sm :-Owing to my absence from the. city'and my 
engagements sit~ce returni-ng, I have been unable to answer 
your favor of the 5th inst. until now. I find it difficult to 
give, in the compass of a letter, a detailed statement as to the 
respective duties of the, superintendent and steward of your 
institution. Speaking generally, the ·superintendent has con
trol of the institution in all its departments, and is responsible 
alone to the trustees. · Under section 649 Revised Statutes 
all purcha.ses are to be made by the steward under the. 
direction of· the superintendent. I clo not think that the 
s• ~erintendent can himself purchase any article for the insti
tution. · This must be done by the steward. The superin
tendent may, however, give directions as to the articles to 
be purchased, and the steward must follow .his directions 
unless the funds ai)propriatecl for the institution do not ad
mit of such purchase, or the trustees otherwise direct. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Ta.:ra.tion; Listing of Personalty of Insane Perso.n-Schools,· 
Powe·r of Sub-Disl1'ici As to Shade T1'ees. 

TAXATION; LISTING OF PERSONALTY OF IN
SANE PERSON. 

Attorney General's Office. 
Columbus, Ohio, June II, 1885. 

1\l!r. F . ] . Esl~ee, Connty Auditor, Chillic'othe, Ohio: 
DEAR Sm :-Your favor of the 8th in:; c. was duly re-

. ceived from which it appears that the guardian of an insane 
person appointed by the probate court of Ross County re
sides it1 the · city of Chillicothe, while said insane person is 
a resident of Scioto Township in the same county. In my 
opinion such guardian should list the moneys and credits 
belonging to his said ward in the city of Chillicothe ·where 
he ·resides, and not in the township where the ward resides. 
See first clause o-f section 2735 Revised Statutes. 

Yours truly, 
. JAMES LA\VRENCE, 

Attorney Gene'ra]. 

SCHOOLS; POWER . OF SUB-DISTRICT AS TO 
SHADE TREES. 

Attorney General's Office. 
Columbus, Ohio, June IT, ~885. 

Mr. D. F. Ros.~, Berlin, Ohio: 
DEAR Sm :-:-The question presentee\ in your favor of 

the 3d inst. should properly be referred to the prosecuting 
attorney, but as I have been unable to reply until now I will 
depart from the usual rule so as not to cause you any turther 
delay. 

In my opinion it is the duty of the board of directors of 
a sub-district under section 3987a Revised Statutes (81 0. 
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Statio11ery; Author·ity o( County Office·rs to Buy 

L., ro6) to cause shade trees to be planted in the school 
grounds of such sub-district when necessary. 

I arn further of th~ opinioi1 that the ·tocal directors are 
authorized to purchase the sari1e without obtaining the 
sanction of the township board, and that the cost and ex- · 
penses so incurred must be paid on their certificate out of 
the contingent fund apportioned to said sub-district. 

Yours trulY,, 
JAMES LAWRENCE, 

Attorney ·General. 

STATIONERY; AUTHORITY OF COUNTY OF
FICERS TO BUY. 

Attorney General's Office. 
Columbus, Ohio, June II, r885 . 

Jl!h. A. w. McConnell, Count')' Tn~asurer, vVauseOI~, Ohio: 
DEAR S~i .. :-I am unable· to give a general answer to 

the question presentee! in your favor of the 3d inst. for the~e 
is no uniform rule on the subject. ·whenever the county 
commissioners .are required to· furnish stationery or blanks 
for county officers, and there is no contrary statutory pro
vision, the board has authority to pmchase the same. For 
instance, under sections 523, n8r and 1217 Revised Statutes,. 
I think that the commissioners are authorized to buy the 
stationery required · for the 'offices of the probate juclge, 
county surveyor and sl~eriff. But, under section 1264, the 
clerk may procure the stationery needed in his office, but the 
bills therefor must be allowed by, the commissioners. See 
28 o. st., sss). 

Whenever a qt\estlon ai·ises as to the proper rule in 
any case the san.~ should be refei·r.ecl to 'tba prosecuting at..: 
torne)• for his decisioi1. Yours truly, · · 

. JAMES LA \iVRENCE, 
Attorney General. 
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Prosecuting Attorne·y,· Fees on Coltect·ion, fn Ce1·ta-in Case 
-M1lnic·ipal Co-rporation; Power to Prohibit Cattle 
From Rmming at Large. 

PROSECUTING ATTORNEY; FEES ON COLLEC
TION, IN CERTAIN CASE. 

Attorney General's Office. 
Columbus, Ohio, J une II, I88s. 

f. B. IV or ley Esq., Prosec1tling Attomey, ll illsboro, Ohio:. 
DE,\R SlR :-Your· favor of the 8th inst. was duly receiv

ed. The percentage allowed to the prosecuting attorney 
under section 1298 Revised Statutes is based upon moneys 
collected on fines, forfeited recognizances and costs in 
criminal cases. vVhere a judgment for costs has been ren
dered against a defendant in a criminal case, which the 
county commissioners compound or settle on the payment of 
part in cash and the execution of notes for the balance pay
able at future t imes with interest, I am compelled to say 
that,· in my opinion, the prosecuting attorney at the time is 

· entitled to receive only his commission upon the amount 
collected in money, and that he must wail and receive his 
commission on the balance as the same is paid. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 

MUNICIPAL CORPORATION; POvVER TO PRO
HIDIT CATTLE FROM RUNNING AT LARGE. 

Atlorney · Genera'l's Office. 
Columbus, Ohio, June II, 1885. 

M . L. Snyder Esq., City Solicitor, Fremout, Ohio: 
DEAR Sm :-Your favor of the 9th inst. was duly re

ceived, together with a copy of an ordinance to restrain cat
tle from running at large within the corporate limits of the 
city of F remont, I hesitate to express an opinion as to the 
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i\t[nn·icipal Co1·pomtion; Powe·r to Prohibit Cattle From 
Runnhtg at Large. 

validity of said ordinance in all its details without having 
my attention specially called to possible objections thereto. 
I am of the opinion, however, that said ordinance in its main 
provisions is valid and legal. 

By sections 4202 (amended 78 0. L., 19) and 4203 
(amended 77 0. L., 318) of the Revised Statutes the running 
at large of certain animals is prohibited except where general 
permission by ·county commissioners or special permits by 
township trustees have been granted as provided in section 
4203. But by the I rth sub-cl~vision of section r692 Revis
ed Statutes, which provision was in force when the ordinance 
in question was passed, the ·councils of cities and villages are 
authorized to regulate, restrain and prohibit the running 
at large within the corporation of cattle and other animals. 
This provision must be construed in connection with section 
4202 and 4203, and, in my opinion, is a limitation thereon. 
\Vhen the council of a municipal corporation has exercised 
its power of regulation, to that extent the· ordinance of the 
council supersedes 'the provisions of sections 4202 and 4203. 
A somewhat simila·r .. question arose under the 9th section of 
the act of April 17, r883, in reference to the liquor traffic 
(8o 0. L., 164) . The sale of liquor on Simclay was i11ade, 
in general terms, unlawful, but a proviso was added that , . 
nothing in said section should prevent the council of any 
municipal corporation from regulating and controlling on 
said day the s~tle of beer and native wine. I believe that 
the uniform view taken of this was that the power of · reg
ulation in the council, when exercised, superseded the general 
prohibition. The fact that the provisions in reference to the 
running at . large of animals are not all embraced in one 
section does not, I take it, alter the case. That construction 
must, if possible, be adopted which will give effect to both ' 
statutes, and this can only be done in the mode I have sug-
gestecL Yours t~uly, 

JAMES LAWRENCE, 
Atton\ey General. 
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Taxation; Dog Ta:r-Costs; Fees· on Requ.-isition; Po·wers of 
Audita?' of State. 

T AXATION ; DOG TAX. 

Attorney General's Office. 
Columbus, Ohio, J une r 5, r885. 

Jltir. A . W . McConnell, Connty Auditor, Wau.seon, Oh-io : 
DEAR Sm :-I think that section 2833 Revised Statutes 

fully answers the question presented in your favor of the 
13th inst. Where the owner of a ·dog fixes a valuation 
thereon he must pay the proper tax on such valuation, and 
in addition thereto the $r.ob per capita tax. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COSTS; FEES ON REQUISITION; POWERS OF 
AUDITOR OF STATE. 

Attorney General's Office. 
Colwi1bus, Ohio, June 15, r885. 

H on. Emil Kiesewetter, ·Audt:tor of State : 
DEAR Sm :-In reply to your favor of the 11th inst. I 

have to say : 
First-Although the question is not very clear, I am 

inclined to the opinion that, when a requisitio;1 has been 
issued for a person charged with a felony who has fled to 
another state, the county commissioners have authority to 
allow to the agent designated in such requisition a reason
able compensation for his ti i11e and services in pursuing and 
returning such fug itive. I base this opinion not merely on 
section 920 Revised Statut~s as amended April 17, 1882, 
but also upon the; provisions of section 7332 Revised Statutes 
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Game Law,· Regulation as to Fishi1'tg. 

(amended 79 0. L., 100) , as well as the obligation of the 
county in respect to the arrest and prosecution of persons 
charged with felony as shovvn in the various statutes upon 
the subject. T he agent is not entitled to mileage, aqd the 
allowance to him should depend on the nature of the services 
performed . 

Second-By section 7332 the State has assumed to pay, 
upon the sentence of any person .for felony, the sum paid 
by the county commi!?sioners for the arrest and return of 
the convi·ct on the requisition of the governor. T his does· 
not include anything for expenses incurred or services per
formed in searching for the accused prior to the issuing of 
a requisition. 

T hird- Although an allowance has been made by the 
county commissioners in such cases, which is duly certified 
to the auditor of state, I thjnk that it is your duty to ex
amine into the justice and legality of such allowance, and to 
issue a warrant .for only so much thereof a~ you find to be 
correct and proper .. See sectiops 154 and 7337 Revised 
S tatutes. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

GA:VIE L AW; REGULATION AS TO F ISHING. 

Attorney General's Office. 
Columbus, Ohio, J une 16, 1885. 

Elias Stafford Esq., Justice of the Peace, Monte.zu.ma, Ohio : 
D EAR SIR :- In reply to your letter of the 15th inst. I 

h~ve to say : 
Fi~·st-From the rst day of June to the Ist clay of 

October it is unlawful to fish in the Mercer County reservoir 
with any kind of a net or seine except for minnows. 
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P1'obate Iudge; Fees Not Allowed For E :rmnining County 
Treasu·ry. 

Sec'ond-It is unlawful at any time of the year to fish 
m said reservoir with the device kno\~n as t rammel or 
pocket net. 

Section 6968 Revised Statutes (amended 82 0. L., 243) . 
Yours truly, 

JAMES LAWRENCE, 
Attorney G~neral. 

PROBATE JUDGE; FEES NOT ALLOWED FOR EX
AMINING COUNTY TREASURY. 

Attorney General's Office. 
Columbus, Ohio, J une 12, r885. 

R. W . Qu.inn Esq., Probate f11dge, Ealon, Ohio: 
DEAR S m :-Your favor of the 9th in~t. was duly re

ceived. In my opii1ion the probate judge is not entitled to 
recei vc any fees or other compensation for his services in 
connection with the examination of the county treasury in 
pursuance ·of section I 129 Revised Statutes. (amended 82 
0. L., 173). Sttch services are pat:t of the duties of his office 
to be performed for the hen.efit of the public, and, as no pro
vision is made for payment for. the same by the county, they 
must be regarded as gratuitou.s. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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SCRIP LAW; CONSTRUCTION OF . 

. Attorney General's Office. 
Columb~ts, Ohio, June 13, 1885. 
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H on. Larlzin NI cHngh, Co11mt£ssionc-r of Labor Statistics: 
DEAR SIR :-I return herewith the order or ticket sub

mitted to me, which is as follows: 

"MEssns. HAwK AND McGRATH: 
Please pay the bearer Five Cents in Merchandise. 

Osc,,R F . HAwK". 

In reference thereto I have to say: 
First-1 f Oscar F . Hawk employs not less than hventy 

men and is. interested directly or indirectly in the finn of 
Hawk & McGrath it is a violation of section 70r5 Revised 
Statutes (amended 82 0. L., 120) for him to se11, give, de
liver, or in any manner issue, directly or indirtctly, such an 
order to any person employed by him, in payment of wages 
due for labor or as advances on the wages of labot:. . The 
application of the statute depends on the number of men em-· 
ployed by .him and not on the number of his employes who 
are paid in orders. 

Second-If such order is g iven to compel an employe to 
purchase goods o f Messrs. Hawk & McGrath, it is a viola
tion of section 7016 Revised Statutes (amended 82 0 . L., 
120), whether the number of men employed be less than 
twenty or not. T his section is not limited to employes of 
twenty men or more. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 



-624 OPINIONS OF THE ATTORNEY GENERAL 
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Muski1~gum River. 

BOARD OF PUBLIC WORKS; APPROPRIATION 
FOR SURVEY OF MUSKINGUM RIVER. 

Attorney Generars Office. 
Columbus, Ohio, June r6, 1885 . 

. Mr. 0. C. Brewer, Secretary Board of Public Works: .. 
DEAR Sm :-The general appropriation bill passed April 

30, r885 (82 0. L., r86) as the same was enrolled and sign
~d, contains, under the appropriations for the board of public 
works the following item: "Muskingum improvement 
.$25,ooo.oo. The journals of the house and senate for the 
recent session show that, during the progress of the bill, 
the house returned the same to the senate with the following 
amongst other amendments, to wit: "After the words and 
figures :\Iuskingum improvement $~5,000.00 insert the fol
lowing: Provided that the board of public works may use 
$300.00 thereof to complete the survey heretofore com
menced by the United States government known as the 
'government survey of the :;\Iuskingum River.' " The senate 
thereupon concurred in this amendment, and without any 
further action upon said item, the bill passed, but in the en
rollment of the bill the words added by the amendment were 
omitted, and in that form the bill was signed. O.n this ·state 
of facts I have no hesitation in saying that the journals of 
the two houses may be consulted at least for the purpose of 
showing the intention of the General assembly to include 
·such survey as part of the Muskingum improvement, limit
ing the amount to be expended for that object to $300.00. 
~ (y former letter to you was written under the impression 
that the question involved an independent appropriation of 
$300.00, which impression I obtained from a misunderstand
ing of what the clerk of the senate said to me rather than 
from your letter. Having since been able to examine the 
journals and thus learned the true state of the matter, I de-
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Commiss_ioncrs of Sinking Fund,· Contra.ct ·B'j•, For Ex
change of Bonds under Act of Ap-ril 17, 1883. 

sire to say that, in my opinion, the board of public works, 
out of said sum appropriated for the Muskingum improve
ment, ma}; properly expend the sum of $300.00 for the pur
pose of completing said government survey of the ?\Jus
kin gum River. 

Yours truly, 
JAMES LAvVRENCE, 

Attorney General. 

CO:\Ii.\fiSSIOi\ERS OF SIKKIKG FUND; CO:.J
TRACT DY,· FOR EXCHAKGE OF BOKDS UX
DER ACT OF APRIL r7, r88s. 

Attorney General's Office. 
C:olumbus. Ohio, June 18, 1885. 

Hou. George lloadly, CM·cmor: 
Sm :-As requested in your favor of the 16th inst. I 

ha,·e examined section 3 of the act of April 17. r885, rclat .. 
ing to the refu nding of the state debt (82 0 . ~ .• 139), but 
am still of the opinion that the commissioners of the sink
ing fund are not thereby authorized to contract with the 
holder of a single certificate for the exchange of the whole 
of the funded debt of the State payable on the 31st day of 
December. 1886. A valid contract can be made only for the 
exchange of that portion of the debt held by the person with 
whom the contract is made. 

This was the view of the commissioners of the sinking 
fund. and the proposition of Albert Xetter and S . Borg 
& Co., which was accepted subject to your appro • .:!. was· 
never considered to be a definite contract, vvhereby the 
future delivery and exchange of all the outstanding certifi
cates coulcj be enforced. So 1ong as the debt is helc\ 
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Schools,· County, School £;mminer Can N ot Teach ·in Nor
mal School. 

by a large number of persons, it is, for many reasons, im 
practicable to contract directly with the individual holders, 
and hence, i£1 any exchange is made Ltpon a large scale, it 
m ust necessari ly be p receded by some arrangem~nt or under
standing to induce one or more persons to acquire the out
standing bonds. 1\'Lessrs. J\ ettcr and S. Dorg & Co. are each 
the holders of bonds, but not of the entire amount. The 
arrangement with them is conditioned upon the delivery and 
exchange of $soo,ooo.oo of the old bonds in as short a time 
as the new bonds can be engraved. As they arc to receive 
first the bonds maturing at the earliest dates, the State has 
a reasonable guaranty that, after the exchange of the first 
$soo,ooo.oo the remainder of thei r proposition will be carried 
out. The actual contracts of exchange in accordance with 
the terms of said proposition are to be made from time to 
time hereafter as the bonds are delivered. 

Yours tmly, 
JAMES LAWRENCE, 

A ttorney Gene ral. 

SCHOOLS; COUNTY SCHOOL EXAMINER CAN
NOT TEACH IN NORMAL SCHOOL. 

Attorney General's Office. 
Columbus, Ohio, June r8, 1885. 

Mr. C. F . Ha.uclw·, Bates·ui(lc, Ohio: 
DEAR Sm:-Your favor.of the 15th inst. is received. 

Section 4069 Revised Statutes does not permit a county 
school examiner to teach in a normal schoot whether such 
no rmal school is within the county or elsewhere . 

Yours truly, 
J AMES LAWHENCE, 

Attorney General. 
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Ta.vation; Bwild·ing Associations Doing a Banking Business. 

TAXATION; BUILDI NG ASSOCIATIONS DOING A 
BANKING BUSINESS. 

Attomey General's Office. 
Columbus, Ohio, J nne r 5, 1885. 

W . H. Brew Esq., Comi.ty Andit01·, Cleve'land, Ohio : 
DE,\R Sm :-Sometime ago I spoke to you of a questirjn 

which our state board of equalization on banks ·had under 
consideration, relating to the 1'vferchants' and Clerks' Savings 
Institution of Toledo. Thinking that you might be interest
ed in the result, I take the liberty of advising you of our 
action. 

First~ vVe have no hesitation in saying that such asso
ciations doing a regular savings bank business, though in
corporated under the building association act, must, for the 
purposes of taxation, be considered as banks, within the 
definition of.section 2758. Revised Statutes, and must make 
returns eitliet· as an incorporated or unincorporated bank, 

Second-\iVe have also reached the conclusion that they 
must be treated as unincorporated banks rather than as in
corporated, and as such should make returns to the copnty 
auditor in accordance with section 2759 Revised Statutes 
(amei1ded 79 0. L., 109). For the purposes of taxation 
they are banks and they are incorporated coi11panies, but, 
not being incorporated as banks, they do not come within 
the provisions of sections 2762~2769 R · S. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Scr1:p La.w,· Const·ruction of,· Federal T a.,-ration as · Circu
lating Notes . 

. SCRIP LAW; CONSTRUCTION OF; FEDERAL TAX
ATION AS CIRCULATING NOTES. 

Attorney General's Office. 
Columbus, Ohio, June 19, 1885 . . 

HoJt. John Jl!JcBr·ide, Jl!Jassilton, Ohio: 
DEAR SrR :-I am in receipt of your favor of the r6th 

· inst. enclosing specimens of scrip issnecl by the Consolidated 
Coal and Mining Comt'>any and the Morris Coal Company. 
The following .is a copy of that issued by the Consolidated 
Coal and Mining Comriany, which is engraved in imitation 
of the fractional currency formerly issued· by the government. 

"(S) Consolidated Coal atid .Mining Co. (S) 
"Sand Run, May 1st, r88s. 

"For value received,five years after date, with
out interest, we promise to pay bearer 5 cents in 
cash. 
"No. 70. Consolidated Coal and Mining Co." 

In my opinion the issuing of such scrip is not a viola
tion of section 7015 Revised Statutes as amended Aprii II, 

r885 (82 0 . L., 120) for the reason that the same is made 
payable in money. If, however, such scrip is g iven to em
ployes to compel or coerce them to purchase goods from 
any _particular person, firm or cqrporatioil, it would be a 
violation of section 7016 Revised Statutes as amended April 
II, 1885. The thing is on its face so obviously an attempt 
to evade the statutes, that it is probable that a case could 
very easily be made out. 

I call your attention to the fact that the scrip is clearly 
within the provisions of the U nited States statutes relative 
to circulating notes issued and paid out by any person, firm, 
corporation, etc., and as such is subject tv heavy taxation. 
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Roads; Wo1'fz Upon; Collection of Road Tax . . 

For this reason I do not think that any contpany will find it 
profitable to long contintie the issue of such notes. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

ROADS; WORK UPON; COLLECTION OF ROAD 
TAX. 

Attorney General's Office. 
Columbus, Ohio, J nne 23, I 885. 

Mr. · S . J. Bald·win, Supervisor, Nelson, Portage County, 
Ohio: 
DEAR SIR :·-Not being authorized to give you an official 

opinion, ·.ai1d some of the questions presented in your letter 
of the 2rs·t· inst. involving a controversy between two officers, 

·I must deCline to answer the same fu r ther than to say, that 
the person referred to is liable to perforin his two days labor 
on the roads in that road district in which he resides. The 
question of residence is not affected by the location of 
property owned_ by him nor by the place where he works. 
He resides where his family lives. See section 4725 Re
vised Statutes. The case of a removal of a person's resi
dence after the first day of April is governed by section 
4723 Revised Statutes. 

A delinquent who refuses either to work the roads or 
pay the amount of. the commutation therefor can not be 
committed until paid. There is no way but to bring suit 
and collect the judgment by execution. In the first in
stance the supervisor must use his own j uclgment as to the 
propriety of bringing suits. \1\fhen he makes his report to 
the township trustees he must return the names of delin
quents,. and the trustees shall then . make such order as to 
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Ditches; Proceed·ings by Township Tmstees to Constr·uct 
a Tow11.ship. 

the prosecution o.f suits against such delinci~tents as in their 
judgment the interest of the township niay require. 

The constitution does not prohi])it' the. levying of poll 
taxes, except for coui1ty or state purposes. · 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

DITCHES; PROCEEDINGS BY TOWNSHIP TRUS
TEES TO CONSTRUCT A TOWNSHIP. 

Attorney General's Office. 
Columbus, Ohio, June 23, x8ss·. 

Mr. f. B. Thorp, W·illiston) Ottawa Connty, Ohio: 
DgAR Sm :-Your favor of the 2oth inst. was duly re-

. ceived. · By section 450 Revised Statutes (amended 78 
0- L, 209) township trustees are authorized to establish 
ditches whenever in their opinion the same will be conducive 
to the public health, convenience or welfare. The matter 
is thus left largely to their discretion, though of course the 
impt'ovement must benefit the public and not merely a pri
vate individual. T he Supreme Court, in. the case of Chis
brough vs Commi~sioners ( 37 0. St., 516) say : 

"It is not essential that the public at large 
shall be benefited, but only that part of the public 
affected by want· of proper drainage, or by the 
improvement .to be made. . The in jury from want 
of drainage and the benefits from the ditch are 
necessarily local in their nature. P ublic welfare, 
health and convenience, in this connection, are 
terms used in contradistinction from a mere private 
benefit." · 

B~fore township trustees ·cause a ditch to be cleaned 
out in pursuance of section 4552 Revised Statutes (amended 
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Ta.t·a.tion ,· Decrease in . Valuation of B·nildiugs,· Powe?' of 
Board of Equalisation. 

80 0 . L., I 5), the Sa!:J.1e proceedings shall be had, S() far as 
applicable as is required in the location and construction of 
a ditch by them. This includes the filing of. a petition by 
one or more persons owning lands adjacent to the line of . 
the ditch. 1 see no objection to a man not a land owner 
getting up such petition, if by "getting up" you mean 
getting adjacent land owners to sign the same. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

TAXATION; DECREASE IN VAUJATION OF 
BUILDINGS; POVlER OF BOARD OF EQUALI
ZATION. 

. .Attorney General's Office. 
Columbus, Ohio, June 24, .1885. 

Rabcrt C. Nf:iller Esq., P1'0SIJC1tfing A·ttorne31, WasMngton 
C. H., Ob£o: 
DEAR Sm :-Your favor of the 23d inst. is received. 

\Vhere a building has not been destroyed, but has simply de
creased in value by reason of having to remain idle, I am 
of the opinion that the county board of equalization, under 
section 2804 Revised Statutes, can not reduce the valuation 
thereof as fixe~! at the last decennial appraisal unless a. like· 
amount be added to the value of other real property. in the 
county as fixed by the state board of equalization. The 
auditor of state, \vho has had great experience in tax matters 
and whose judgment is very good, differs with me to this 
extent, that he thinks that the county board can reduce the 
valuation of the building named without adding to the 
valuation of other real estate in the county, provided there 
are sufficient additions this year on account of new structlll:es 
to leave the aggregate valuation as inuch as it was before. 
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County Aud-itor; Fees for Making Tax List. 

I think it probable also that the auditor of state would 
grant relief, under section 167 Revised Statutes (amended 
77 0 . L., 193) provided such action was recommended by 
the county auditor. 

Yours truly, 
JAMES LAWRENCE, 

Att9rney General. 

COUNTY AUDITOR; FEES FOR lvlAKlKG TAX 
LIST. 

Attorney General's Office. 
· Columbus, Ohio, June 24; i885. 

Jl!Ir. Wm .. f. Bro·wn, County Auditor, Sandusky, Ohio: 
DEAR SrR :-Your favor of the r8th. inst. was duly re

ceived. 1 do not yet quite understand what you mean by a 
'·grand list" as distinguished from the tax list or duplicate. 
All that the auditor was required to make out, as it seems to 
me, was the tax list and duplicate. and there need not have 
been a separate book for each ward of the city. 

In my opinion neither section 1076 nor 1305 Revised 
S tatutes authorizes the county commissioners to make you 
any allowance. The former section applies only to the 
years when real property is required by law to be reapprais
ed, and its operation can not be extended. Section 1365 
docs not g ive any new fees but simply authorizes the com
missioners in certain cases to increase the rate of fees al
ready prescribed by law, and moreover the statute has only 
a prospective operation. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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Probate Court; Fees of Acconl!lm~ts to 
Treasury- M1mic ipal C orporat'ioll; 
Sidewalks; Not-ice . 

E.1:a-n~;ine County 
Constnrction of 

. PROBATE COURT; FEES OF ACCOUNTANTS 'PO 
EXAMINE COUNTY TREASURY. 

Attorney General's Office. 
Columbus, Ohio, June 26, 1885. 

S . iV/. Sckc.oart:: Esq., Prosewti11g Attomey, Jlthllersburg, 
Ohio: 
DEAR Sm :- Yom favor of the 25th inst. is received. 

In my opinion, each accountant appointed by the probate 
court to examine the county treasury in pursuance of section 
1129 Revised Statutes (amended 82 0. L., 173) is entitled 
to five dollars per clay fo r his services to be paid out of the 
county treasury . . 

·Yours t ruly, 
JAMES LAVlRENCE, 

Attorney General. 

MUNICIPAL CORPORATION; CONSTRUCTION OF 
SIDE\VALKS; NOTICE. 

Attorney General's O~ce. 
Columbus, Ohio, July 6,. r885. 

F. Newman Esq., City Solicitor, Crestl?:ne. Okio: 
D!!:AR Sm :-On my return to the city I find such an 

accumulation of work that I have been able to make only a 
hasty examination of the question heretofore submitted by 
you. In 1i1y opinion section 2304 Revised Statutes does . not 
apply to a resolution of the council declaring that certain 
specifi~cl sidewalks shall be constructed or repaired. As 
section 2329 Revised Statutes makes provision for the ser
vice of notice in such case, I think it should be considered as 
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i'vhmic-ipat Cm-poration; Term of the City Cler!t. 

exclusive, and hence that a publication of the declaratory 
resolution is· required only when the property owners can 
not be personally served . . See also. Finnell vs. ·Kates 19 0. 
St., 405, and Boltoh vs Cleveland 35 0 . St., 3.19.. Section 
1695 Revised Statutes (amended 8o 0 . L., 26) relates to the 
publication of ordinances, and not of resolutions. 

Yours .truly, 
JAMES LAWRENCE. 

-Attorney General. 

MUNICIPAL CORPORATION ; TERM OF THE CITY 
. CLERK. 

Attorney General's Office. 
Col unibus, Ohio, July 6, 1885. 

A . M. Parrish Esq., President City C ouucil, W ooslcr, 0 hio: 
DEAR Sm :-Owing chiefly to my absence from the 

city I have been unable 'to answer your letter of the 25th inst. 
until now. I am inclined now to refer you to the case of 
the State vs. Brady, fo und in the Cincinnati Lavv Bulletin 
of February 23, 1885, · page 199, instead of attempting to 
give my own views on the questions presented, for I confess 
that I have no other light upon the subject. If I uriderstand 
the ruling in that ca.:;e when L. R. Kramer was first elected 
city clerk of ·wooster in 1876, it was merely for the unex
pired term of his predecessor, James Jol,-nston, who, under 
his election in 1875 was really entitled to serve ~tntil 1877. 
Johnston must be considered to have abandoned the office 
one year before the expiration ·of his terni, so that Kramer 
was elected to fill such vacancy. Beginning then in 1877 
and counting two years for each term, Kramer's election in 
1883 was clearly for the term of two years endirig in r885, 
a~1cl the so-called elec~ion in 1884 was a nullity. Hence I 
am of tl~e opinion that an eJection was properly held in 1885, 



JAMES LAWRENCE-1884-1886. , ()35 

CltPrll of the Com·ts; il!Ianner of Paying Fees to, Under 
Section 5339a. 

that the person then elec~ecl is entitled to serve for the term 
of two years, and that Kramer has now no claim to the office. 

Yours truly, · 
. JAMES LAWRENCE, 

·Attorney General. 

CLERK OF THE :COURTS; ·:iVIANNER OF PAYING 
FEES TO, UNDER SECTION 5339a. 

Attorney General's Office. 
Columbus, Ohio, July 6, 1885: 

G. A. Marshall Esq., Prosecuting Attomt:y, Sidne31, Ohio: 
DEAR Sm :-Owing to my absence from the city and 

engagements since returning I have been tlnable to answer 
your favor of June 25 until now; and I also· o~ve yoi.t an 
apology for misundei·standi ng the question as presented in 
your former letter. 

The tees to the clerk for making the index authorized 
by section 5339a Revised Statutes (8o 0. L., 216) are to be 
paid out of the county treasury .in the same manner as the 
fees specified in section 1261. By section r26.1 the fees 
therein specified are to be paid out of the county treasury, 
on the warrant of the county auditor, which shall issue upon 
the certificate of the clerk, approved by the county com-
1111SS10ners. I £liTI, therefore, of the opinion that the fees 
unde1' section 5339a can only be paid upon the like certificate 
of the clerk approved by the county commissioners, and that 
the county auditor can not issue his warrant without such 
approval. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Prosewting Attomey; Fees of, On Collection of W ·it11ess 
Fees-Liquor Law; Sale of Into;t:icating Liqnors With
in Two Miles of Ag-ricultnral Fair. 

PROSECUTING ATTORNEY; FEES OF, ON COL
LECTION OF \VlT \"ESS FEES. 

Attorney General's Office. 
Columbus, Ohio, July 6, 1885. 

B. M. Clenden-ing Esq., Prosecuting.Attorney. Celina. Ohio : 
DEAR Sm :-Your favor of the 30th ult. was duly re

ceived. In my opinion the prosecuting attorney is entitled 
to ·a commission of ro per cent. on all costs collected from 
defendants in criminal causes not exceeding $too.oo in any 
one case. 

Your question, as I understand it, refers to fees of wit
nesses before the g rand jury which are paicl' out of th.c county 
treasury in pursuance of section 1302 ·Revised Statutes, and 
which are not collected from defendants. I .am of the 
opinion that the prosecuting attorney is not entitled to any 
comrnjssion on such fees thus paid out of the. county 
treasury, the same not being collected withii1 the meantng· 
of section 1298 Revised Statutes. 

You rs truly,. 
JAMES LAWRENCE, 

Attorney Genera l. 

LIQUOR LAW; SALE OF INTOXICATING LIQUORS 
WITHIN TWO MLIES OF AGRICULTURAL 
FAIR. 

Attorney General's Office. 
Columbus, Ohio, July 7, r885. 

A . L. Sweet Esq., Prosewting Attonwy, Van 1/Vert, Ohio: 
DtAR Sm :-Your favor of June :29 was duly received. 

In my opinion it is un l~wful, under section 6946 R~vised 
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Scrip La.tc·; Violation of, !11 Certa:in Case. 

Statutes (amended 82 0. L., 222), to sell intoxicating liquor 
either at saloons permanently located in a city or village or 
fro1;1 temporary booths or stands, within two miles of the 
place where an agricultural fair is being held. The pro
hibition is directed against the sale and does not depend on 
the nature or description of the building or structure in 
which such sale is made. Clearly the statute, as applicable 
to the State institutions named, refers to p·:=rmanent as well 
as temporary places, and. as precisely the same language is 
applicable in the case of agricultural fairs, I see no ground 
for a distinction. Furthermore, I do 'not think that section 
3712 Revised Statutes operates to limit the plain provisions 
of section 6946. These sections arc not necessarily incon
sistent, g iving full. force to each. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

SCRIP LAW; VIOLATION OF, IN CERTAIN CASE. 

Attorney General's Office. 
Columbus, Ohio, J uly 7, 1885. 

TV. S . Hudson Esq .. Prosecuting .Attome:.•, McArthur, Oh·io : 
DEAR StR :-As the checks referred to in your favor 

of June 30 are payable in merchandise, it seems to me to be 
clearly a violation of section 70r 5 Revised Statutes (amend
ed 82 0 . L., rzo) for any employer of more than twenty 
men to give such checks to any person employed by him in 
payment of wages; and, as you say, each evening an em
ployer issues to his men checks for the amount of the clay's 
wages, which checks are redeemable in merchandise at a 
store of which sud~ employer is owner, I can not see how the 
transaction can be called anything else than a payment of 
wages in checks. The claim that checks a re so issued mere-
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Roads,· Powers of Supe1'visor of, and of Comzcil of Mm~ici
pal Corporation Over. 

ly as a means of keeping accounts is scarcely tenable, and 
at least woulc\ be regarded as rather "thin" if offered as . a 
defense. It is both unusual and unnecessary to keep- ac
counts in that way. You state that it is understood between 
employer and employe that all checks will be paid in cash 
on pay day if not dealt out in the store before that time; but 
as the checks are on their face payable in merchancJise, I do 
not think that such verbal understanding can alter the nature 
of the original transaction, which is a payment of wages in 
checks redeemable otherwise than in money. 

Yours truly, 
J AMES LAWRENCE, 

· Attorney· General. 

ROADS; POVlERS OF SUPERVISOR OF, AND. OF 
COUNCIL OF · MUNICIPAL CORPORATION 
OVER. 

Attorney General'~ Office. 
Columbus, Ohio, J uly 7, 1885. 

George Roclz Esq., Justice of. the Peace, Sherwood, Ohio : 
DEAR Sm :- Your favor of June 29th was duly received. 

The council of a village has control of all public highways 
and streets therein, and may require ·labor to be performed 
upon them in pursuance of section 2658 Revised Statutes. 
The jurisdiction of a supervisor of roads is limited to his road 
district. He has power to order ont all persons resident in his 
district who are liable to perform labor on the roads, giving 
at least two clays notice prior to the clay named for the per
formance of the labor. The person so ordered out must 
either attend by himself or substitute at the time and place 
appointed, or else, within three clays after being notified by 
the supervisor, must pay the sum of three dollars in lieu of 
the labor. A failure so to do renders him liable to the 
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Clerk of Courts; Tra!~.s{er of T1·anscript to Adjoining 
Con11ty. 

penalties provided in section 4721 Revised Statutes. The 
supervisor can require a man to work at such place in his 
district as he (the supervisor) may designate. 

· Yours truly, 
JAMES LAWRENCE,· 

Attorney General. 

CLERK OF COURTS: TRi\.NSFER OF TRANSCRIPT 
TO ADJOINIKG COUi\TY. 

Attorney General's Office. 
Columbus, Ohio, July 7, 1885. 

Mr. S. F. Ottinger, Clerk of Co·urts, Ma.11sfield, Ohio: 
DEAR -SIR :-Your favor of the rst inst. was duly re

ceived. When all the judges of the common pleas court in 
any sub-division are disqualified to sit in any cause, it is the 
duty of the clerk, under section 550 Revised Statutes 
(amended 82 0. L., 24), to transmit the papers in such 
cause to the clerk of an adjoining county which is not in 
such sub-division. Where practicable they should be ti~ns
mitted to an adjoining county in the same judicial district, 
but, if this is not practicable, then to an adjoining county of 
another district. I am of the opinion that the transfer must 
be to a county which adjoins the co.unly in which the cause 
originated. I do not think that the clerk is authorized to 

. transmit the papers, to a county which is not adjoining, even 
though such county is situated in an adJoining sub-division. 

Yours truly, 
J,\:\IES LAWRENCE, 

Attorney General. 
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.Sheriff; Fees of, For Conveying Iusane Pe1·son to Asylnm 
and For Cm·r-ying Prisoner .Be/ore a. Court or Com
·mitting Him to Jail. Insaue Persons,· Keeping of 1:n 
Infirmary and Jail. 

SHERIFF; FEES OF .. FOR CONVEYING IN SANK 
PERSON TO ASYLUM AND FOR CARRYING 
PRISONER BEFORE A COURT OR COM
.MITTING HIM TO JA~L. INSANE PERSONS; 
KEEPING OF IN INFIRMARY AND JAIL. 

Attorney General's Office. 
Columbus, Ohio, Ju ly 7, 1885. 

Disney Rogers Esq., Prosecnting Attorne)', Youngsto·wn, 
OHio: 
D£AR Sm :- In reply to your favor of June 30th, I have 

to say: 
First-In my opinion the sheriff who conveys an in

sane person to or from an asylum, is not entitled under 
section 7I9 Revised Statutes to charge for carriqge hire or 
Tailroad fa re. The ni ileage covers these. The statute 
·specifically says that he shall be paid "nothing niore" than 
.the items named therein. · 

Second-Section 1235 Revised Statutes, as respects the 
allowance for keeping lunatics, applies only to counties in 
which thei"e is no infirmary. lt1 counties where there ·is· an 
infir·mary it is the duti of the com1i1issioners, under section 
970 Revised Statutes to provide sc·parate apartments, in or 
adjoining to said infirmary, for the keeping of a:!! lunatics of 
·said county who cannot be · _received Into a state asylum. 
The other statutes upoi1 the subject, I take it, contemplate 
that this duty will be performed. Hence I think that in a · 
county having an infirmary lunatics shoi.tld riot be confined 
in a jail except temporarily, pending an inquest, etc. In 
·such case the jailor is entitled only to thirty-five cents a 
day. H. however .. the commissioners of a county having an 
infirmary, fail to provide sufficient accommodations at the in
firmary fo r all the insane to be cared for, of course there is 
110thing to do but to keep a portion of them at the jail. In 
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Probate Judge of MorrQ'W Connty; htrisdiction of. 

such case I still think that the jailor is limited to thirty-five 
cents per day, for section 71 is the only statute which is at all 
applicable. 

T hird- In my opinion the sheriff is not entit led to be 
paid out of the county treasury his fees fo r committing or 
discharging a prisoner from jail or taking him before a 
court or judge, in cases of felonies where there is no con
viction, or in misdemeanors where the state fails to convict 
or the defendant is insolvent. It is sufficient reason to say 
that there is no statute authorizing such t)ayment. T he 
allowance of $300.00 authorized by section 123 I is intended 
to cover services of this nature. 

Yours truly, 
JAMES LAWR,ENCE, 

Attorney Gc11eral. 

PRO HATE JUDGE OF MORROW COUNTY; JURIS
D.ICTION OF. 

Attorney General's Office. 
Columbus, Ohi<?, July 7, r885. 

L. K. Powell Esq., Probate Judge, Mt. Gilead, Ohio : 
D1~AH Sm :-Your favor of the 3d inst. is received. The 

act of April 29, r885 (82 0. L . 168) clearly repealed section 
6454 Revised Statutes as it existed prior to that date. T he 
design~tinn nf said section as amended February 12, 1885, 
instead of February 13, r885, is not material. It would have 
been sufficient simply to have repealed section 6454, without 
mentioning any amendments. I am, therefore, of the 
opinion that said .;;ection as amended April 29th, 1885. is 
alone in force, and hence that the probate judge of Moi-row 
County has no criminal jurisdiction. 

Yours truly, 
JAMES LAWRENCE, 

Attornt!y General. 
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Justice of the Peace; lssuing of Con~m<ission to, in Certain 
Case-Costs; Liability of S11rety For, in Case Before 
M agist·ra.te. 

JUSTICE OF THE PEACE; ISSUING OF COMMIS
SION TO, IN CERTAIN CASE. 

Attorney General 's Office, 
Columbus, Ohio, July 7, 1885. 

Hon. f. S . Robinson, Secreta')' of State: 
DEAU Sm :-I return herewith the certificate of the clerk 

of Jefferson County to the election of John Trainor as jus
tice of the peace for \Veils township_ in said county, and am 
of the opinion that the same is not sufficient to authorize the 
issue of a commission by the governor for the reason that 
the certificate fails to show the date when the vacancy oc
curred, or that said Trainor was the former incumbent of 
the office so as to make a vacancy by his removal. 

This is the on ly objection to the form of the certificate, 
but, if sa id vacancy occurred by the removal of said John 
Trainor from the township-he being the former incumbent 
of the office-! think that before issuirig a commission the 
governor should be satisfied, in some. way, that Trainor had 
regained his residence in the township so as to be an elector 
thereof at the date of his election. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COSTS: LIADILITY OF SURETY. FOR, IN CASE 
DEFORE MAGISTRATE. 

Attorney General's Office, 
Columbus, Ohio, July 15, 1885. 

!. B. Wor!CJ', Esq., Prosecuting Attorney, Hillsboro, Ohio: 
DEAR Sm :- Owing to my absence from the .:ity ynur 

favor of lhe 8th inst. did not come to hand until toda~·. In 
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PenitentiMy; Pa1·ole Law; Case of F1·edericl? W. Newburgh. 

my opinion a person who becomes security for costs in a case 
of misdemeanor before a justice of the peace is liable only 
when the case is dismissed by the justice. If the defen,\ar.t 
is bound over I think that the surety for costs is released. 

· Yours truly, 
JA1\1ES LAWRENCE, 

Attorney General. 

PENITENTIARY ; PAROLE LAW; CASE OF 
FREDERJCK W. NEWBURGH. 

Attorney General's Office. 
Columbus, Ohio, July 15, 1885. 

Hon. GeorgeS. Peters, President Board of Managers, Ohio 
Penitentiary: 
DEAR Sm :-In reply 'to your favor of the 13th inst. I 

have to say that in my opinion, on the facts stated, Fred
erick Vv. Ke\vburgh is not a proper subject for parole 
under the provisions of section 8 of the act of March 27, 
1884, relating to the imprisonment of convicts in the Ohio 
Penitentiary, as amended May 4, 1885 (82 0 . L., 236), 
for the following reasons: 

First~Said section is by its terms applicable only to 
prisoners who have not previously been convicted of a 
felony and served a term in a penal institution. 

I have carefully read the argument of Col. J. T. 
Holmes submitted with your let ter, hut am unable to 
agree with him that, in order to disqualify a prisoner to 
l)e parolee\, the service of a term of impri sonment under 
the previous conviction must have been complete_ and 
finished before the second convjction was had. The 
natural and obvious meaning of the language seems to 
me to be simply that the persons must have not been 
previously convicted of a fe lony in consequence of which 
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Penitentiary,· Pm-ole La.w; Case of Frede1·iclll.V. Newburgh. 

he served a previous term of imprisonment. In the 
present case both convictions preceded the actual im,
prisonment, but the prisoner has fully served his term 
under the first sentence, and is now serving a distinct and 
separate term under the second sentence. 

Second-In my opinion the provisions of sa id section 
relative to the parole of prisoners can have no application 
to any prisoner, who, at the date of the passage of said 
amended act was ~meier sentence for a definite term of im
prisonment in the penitentiary. Under the statutes in 
force prior to the passage of said amended act courts were 
authorized to sentence a person convicted· of a fe1ony to 
serve a specified tei·m of imprisonment in the penitentiary 
which is an institution definitely located at the city of 
Columbus, and as such is recognized and designated in 
our laws. By section 6799 Revised Statutes it is provid
ed that, when any person is sentenced to imprisonment in 
the penitentiary, the Court shall declare in its sentence for 
~vhat period he shalt be kept at hard labor and for what 
period, if a1iy, in solitary <;onfinement, and section 7330 
Revised Statutes provides that a person sentenced to the 

. penitentiary shall within thirty days after sentence, un
less the execution thereof be suspended, be conveyed to 
the penitentiary and delivered into the custody of the 
warden of the penitentiary, togetl~er with a copy of the 
sentence of the court, there to be safely kept un til the 
term of his confinement expires or he is pardoned. It 
may well be said that the provisions of said amended act 
operate as a modification of these statutes in respect to 
prisoners subseqtiently sentenced. But as _to prisoners 
under sentence either to hard labor or solitary confine
ment in the penitentiary, imposed prior to the passage of 
said amended ad, a parole is in effect a conditional par
don, the rules and regu\ations established by the board of 
managers furnishing the condition's on which the prisoner 
is released and may be retaken. By our constitution the 
power to grant reprieves, commutations and pardons is 



JAMES LAWRENCE-1884'-1886. '645 

Matyor,· Dnt·y of, on Conviction of Pe1'son Unde1' Ordinance . 
. Marshali Duty of, on Anest on View. 

vested in the governor exclusively and can not be exer
cised directly or indirectly by any other authority. I re
turn herewith the brief of Col. Holmes. 

Yours t ruly, 
JAMES LAWRENCE, 

' Attorney General. 

MAYOR; DUTY OF, ON CONVICTION OF PER
SON UNDER ORDINANCE. MARSHAL; DUTY 
OF, ON ARREST ON VIE\IV. . 

Attorney General's Office. 
Co.lumbus, Ohio, July Is, x88s. 

Joseph May, fi.:sq.) Mayor) Crestline, Ohio : 
DEAR Sm:·-In reply to your favor of the 14th inst. 

I have to say: 
First-\iVhere a person, who has been arrested for 

a violat ion of an ordinance, pleads not guilty to the · 
charge and is tried and convicted before the mayor, there 
is nothing ·for the mayor to clo but to impose the legal 
penalties provided in the ordinance for such offense. 

Second-·when the marshal• arrests on view a per
son for a violation of an ordinance, the person so arrested 
can be detained only until a warrant can be obtained. Be
fore a trial is had an affidavit must be filed and a warrant 
issued as in other cases. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Liqtwr Law; Distr·ibution of Moneys Collected ~ /J.ssess-
1nents Unde·r. 

LIQUOR LAW; DISTRIBUTION ·OF MONEYS 
COLLECTED AS ASSESSMENTS UNDER. 

Attorney General's Office. 
Columbus, Ohio, July 15, r885. 

I. T. Sidda./1, Esq., Prosewting Attorney, RwtJenna, Ohio: 
DEAR Sm :-Owing to my absence from the city your 

favor of the 9th inst. did not come to hand until today. 
It is probable that the decision that moneys paid under 
the so-called "Scott Jaw" can not be recovered back will stand, 
but as an application for a re-hearing is pendi ng, if I were 
the county treasurer, I would not pay out any of the 
money until the question is definitely settled. 

If · · the .decision heretofore made, however, i-> sus
tained, I am of the opinion that the money now in the 
hands of the treasu rer should be· distributed and paid 
o ut as provided in said law and in the act of :April I4, 
r884, relating to the intermediate penitentiary. The 
money was paid for the purposes specified in the law, and 
certain ly the treasurer can not retain it for himself or 
apply it in any other manner. The g ro unds on which the 
decision is based have not been announced, but it 
·seems to me that for some reason it must have been .held 
that th e collection was v•licl. 

Yours truly, 
JAiVIES LAWRENCE, 

·Attorney General. 
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Count_v Commissiouets; Power to Take Note i~£ Paymmt of 
Fine and Costs-Concordia Maennerchor of Cheviot; 
A·rticles of Incorporation of. · 

COUNTY COMiviiSSIONERS; POWER TO T:f\KE 
)JOTE I~ PAYMENT OF FINE AND COSTS, 

Attorney General's Office. 
Columbus, O hio, July 17, 1885. 

!. B . Worle·y, Esq., ProsecutiJ£g Attomey, Hillsboro, Ohio: 
DEAR Sm :-Yottr favor o{ the I sth in st. ·is just re- . 

ceivcd. \\'here a person convicted of an offense has been 
sen tenced to pay a fine of $75.00 and costs of prosecution 
and to stand committed until paid, I am of the opinion 
that the county commissioners, under section 855 Revised 
Statutes, have authority· to accept a secured note due i :; 
six months for the amount of the fine ·and as much of the 
costs· as are due to the county: and that upon the delivery 
of s uch n:ote and the payment of the remainder of the 
costs, if any, the prisoner is entitled to be discharg-ed from 
custody. 

Yours truly, 
J A;VIES LA WREN'CE, 

Attorney Generc.i. 

CONCORDIA MAENNERCHOR OF CHEVIOT; 
ARTICLES OF INCORPORATION 6F. 

• Attorney General's Office . 
Columbus, Ohio, Jtliy 17, 1885. 

!!on. f. S. Robinson, Secretary of State: 
DE,\R SIR :-I return herewith the articles of incorpor

ation of the Concordia lVIaennerchor of Cheviot, Ohio. 
Under the general powers conferred by section 3239 

Revised Statutes this corporation has power to borrow 
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Mut1tal Protective Associatio1~,· Tenit of Member ship w . 

. money or othen"ise contract debts. The corporate 
powers of tbe comp(\nv can only be exercised by its 
trustees, and by section 326t the trustees are personally 
liabie fo1· all ~ebts of the corporation by them contraued . 

Yours truly, 
JAMES LAWRENCE, . 

Attorney General. 

MUTUAL PROTECTIVE ASSOC [ATION; TERM 
OF :MElVT13ERSHIP TN. 

Attornev General's Office.· 
Coltunbt;s,-Oh io, July r7, 1885. 

Mr. F. J. Critchfield, Centerb11rg, Ohio: 
D EAR Sm :-Owing to my absence from t he city and 

engagements s ince returning I have been unable to 
answer your favor of the 8th inst. until now. 

Not being authori zed to· give to you an official 
opinion o n the q uestions subm itted, I am unwilling to ex
press any opinion by which I would feel bound hereafter 
if the same question s hould again be presented. 

I n the scheme or plan of corporation organized under 
Hf:ction 2686 Revised Statutes there is, strictly speaking. 
no policY. of insurance. Certain pe rsons, in the mode 
provided, may become members of the assoc iation, and a~ 
such may insure each other, a nd for that purpose may en
force atly contract by them enterell ·into for" specific 
assessments for the payment of losses and for iticiclental . 
pu rposes. So long l!IS a person con t itt ut:s a member he is 
subject to a ll the obligations of such member. The ques -: 
tion then is, what is the term of membershi p, and can a 
member withdraw at any time. 1 answer that, in my 
opinion, the t ime o~ membershi p must be controlled eithet 
by the· provisions in the constitution and by-laws or by 
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Election; Iudges of, in' Precincts Com,p·rising Jvi 01·e Than 
One T o~m1ship. 

the contJ:act . entered into . by the members. vVhere both 
these are silent on the subject a member may withdraw at 
any time, and in that event is liable .oi1ly for his share of 
losses and expenses up to the date of h is withdrawal. 
But where the contract or constitution and by-laws stipu
late a definite term of membership, a member is bound 
during said term and can not sooner withdraw without the 
consent of the corporation. I return herewith the certificate 
of membership enclosed in your Jetter. · 

Yours truly, 
JAMES LAvVRENCE, 

Attorney General. 

ELECTION; JUDGES OF, IN .PRECINCTS COM
PRISING MORE 'THAN ONE TOV/NSHIP. 

Attorney General's Office. 
Columbus, Ohio, July 17, x885. 

M1·. 0 . N . B1md:v, Tow11skip Tn~stee, Colemin, Oh·io: 
DEAR SIR:-Your favor of the xoth inst. was duly re

ceived. \iVhere an election precinct is composed of parts 
of two townships and one trustee from each of said town-

. ships resides in said precinct, I ain of the opinion that 
these two trustees, together with a third person to be 
elected viva voce by the electors in the same manne-r as 
provided in section 2925 Revised Statute·s, should be the 
judges of election for said precinct. The .provision that 
the candidates for trustee who receive the highest number 
of voles of those! nQt elected, :;[1ould :;erve a::; judge of election, 
only applies to townships which are not divided into 
election precincts. · · 

See the 4th sub-division of section 2932 Revised 
Statutes (amended 77 0. L .. 51), also section 1393 Re
vised Statutes. 
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Pe1titcntictr)'; Parole Law; Paroles Approved by Governor 
Not Pardo11s. 

· I return herewith your diagram marked as req uested. 
Yours truly, 

JA?vfES LAWRENCE, 
Attorney General. 

PENITENTIARY; PAROLE LAW; PAROLES AP
PROVED BY GOVER~OR NOT PA~DONS. 

Attorney General's O ffice. 
Columbus, Oh io, July 17, 1885. 

Hon. Geo. S. PctC1'S , President Boarcl of .~fanagers, Ohio 
Penitentiar·y: 
D1cAR SIR :-I am in receipt of your favor of the r6th 

inst. reierring to my former letter in which I expressed 
the opinion that the board of managers of the penitentiary 
was not authorized to grant paroles to certain persons and 
inquiring whether, in such cases, paroles issued by the 
board and approved by the governor would be valid. In 
reply T have to say that, in, my opinion, the mere approval 
oi the governor can not confer any authority upon the 
board in the premises. Of course if the action of the 
go,·crnor independently of anything clone by the board 
amounts to a pardon and the requ isite proceedings have 
been had, it would be valid as a pardon but not as a parole. 

1 deem it proper to say in connectio n with this sub
ject that I rec<?gnize th e great importance of the questions 
arising under the leg islation referred to in my former let
ter, and I am not disposed to assert the infallibility of the 
conclusions to which 1 have arr ived. 

Yours truly, 
JAMES LAWRENCE. 

Attorney General. 
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P·rosecuting Atto·mey,· DHty When Suit Bro·ttght Against· 
Count•y Trea~urer-Be1te110lent l11stitution; Ineligibility 
of Trustee of, For Office ·in. 

.. 
PROSECUTING ATTORNEY; DUTY WHEN SUIT 

BROUGHT AGAINST COUNTY TREASURER. 

Attorney General's Office. 
Columbus, Ohio, July l7, 1885. 

C. B. IViulers, Esq., P1·osewting Atto1'ne;r, Sandus!ty, Ohio : 
D1~AR SIR :.-Your favor of the IOlh inst. was duly re

ceived. lt is not part of the duties of' the prosecutin g at
torney to act as counsel in defending a suil brought 
against a county treasurer lo recover moneys claimed to 
have been illegally collected by such treasurer, under any 
stat 11 tc for the collection of the public revenue. \iVhen in 
such case the prosecuting attorney is employed by the 
treasurer, he is entit led to counsel fees for defending such 
suit, the same as auy oth.er attorney would be if employed 

·for that pmpose . ... . 
Sec section 2862 Hc,·ised Statutes (amended 78 0. L., 

12 1). 
Yours truly, 

J AiV[ES LAWRENCE, 
A ttoruey General. 

BEi\'E\iOLENT INSTITUTION; INELIGlBILI'rY 
OF TRUSTEE OF, FOR OFFICE IN. 

Attorney General's Office. 
Columbus, Ohio, July 17, 1885. 

Hon. D. McAlister, Columbus, Ohio: 
DE:\R Sm :- Yom favor of the r 4th in st. was duly re-

ceived. . ' 
.'\ t rustee of any benevolent institution is not eli-
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Ohio National G11ard,· Armory Furnished by Villa-ge aml 
Township in Di!T'erent CMmties. 

gible to the office of superintendent or steward of such 
institution during the t erm foi· which he was appointed, 
nor within one year after his term expires. See section 
629 Revised Statutes (amended 8r 0 . L., 90) . 

Yours truly, 
JAMES LAWRENCE, 

Attorney Genera l. 

OHIO NATIONAL GUARD; ARMORY FURNISH
ED BY VILLAGE AND TOWN:SHJP IN DIF
FERENT COUNTIES. 

Attorney General's Office. 
Col umbus, Ohio, July x8, 1885. 

B. F. Thomas, Esq., Sol·icit01', iVJt. Sterling, Ohio: 
DEAR SIR :- Your favor of the I sth inst . was duly re

ceived. \!\There a company of the Ohio National Guard 
is . composed of members who reside in the village of Mt. 
Sterling, Madison County, and in the adjoining town
ships · of Fayette and Pickaway counties, I am of the 
opinion that the expense of providin g a sui table armory 
and drill room for such organization must he paid by said 
village and said townships in proportion as each has 
resident members of such organization . 1 do 1.10t think 
it makes any difference that the townships are not sit
uated in the same county with the village. 

Yours truly, 
JAMES LAWRENCE, 

.'\ttorney General. 
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Special Legislation; Conflict With General Legislation; Act 
of Nfa:rch 22, 1879. 

SPECIAL LEGISLATION; CONFLICT WITH GEN
ERAL LEGISLATION; ACT OF MARCI·i-22,1879· 

Attorney General's Office . . 
Colnmbus, Ohio, Ji.t!y 18; r885. 

Thomas B . Blad, Esq., City Sollcitot·, Kenton, Oh·io: 
DEAR Sm :- Your favo r of the 16th inst. was duly re

ceived, calling my attention to section 27r2 Revised Stat
tttes and also to a special act relating to the village of 
Kenton., passed March 22, 1879 (76 0 . L., 221), and ask-. . 
iHg whether the village as to the levy for a sin kin g fund 
is now go\,erned by said section of the Revised Statutes 
or by said special act. 

In the case of Commissioners vs Board of Public 
\..Yorks, 39 0. St., 628 it ·was helcl that a local and special 
act is not rep~alecl or otherwise affected by the · conflict
ing provisions ·.of a subsequent general statute on the same 
subject, unless· the legislative intent that such effect be 
given the later enactment is clearly manifest. 

It may be . clotibtecl, however, whether section 3 and 
the first clause of section 4 of said special act yvere ev.er 
valid. I a m inclined to think that they are in conflict 
both with section 26, article 2 and 'section 6, ar ticle 13 of 
the constitution, J~u t I am unwilling to express a definite 
opin ion on the hasty examination that I · have been able 
to give to the <Jttestion. See McGill vs State 34 0. St., 
229. 

As the levy has already been made in accordance with 
the general statute, would it not be well'to let that stand, 
and, if any one raises a question, let the courts pass upon 
the matter? 

The last clause of section 4 is so indefinite that I do 
not think it necessarily conflicts with section 2712 Re-
vised Statutes. Yours truly, 

J AMES LAWRENCE, 
Attorney General. 
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COUNTY TREASURER; DEFALCATION BY; LIA
BILITY OF SURETIES ON BOND; VACANCY 
IN OFFICE OF NOT CREATED BY DEFALCA
TION OF. 

Attorney General's Office. 
Columbus, Ohio, July 22, 1885. 

S. N . Schwartz, Esq., Prosewting Atto·r-ne)', 1\!Iitlersbtwg, 
Ohio: 
DEAR Sm :-It appears from the statements made to 

me that about two weeks ago the county cotnmissioners 
of Holmes County made an examination of the treasury 
of said county; that during the progress of such exam
ination the treasurer left the office for a short time and on 
returning brought with him, as the commissioners dis
covered, a package of money amounting 'to a little over 
$s,ooo.oo; that, counting. this money, the funds, which 
shoLilcl have been in the treasury, were fo und to be all 
there, but that, without it,' there was a deficit of the 
amount so brought in, and the circumstances indicate that 
this amount had either been loaned out or deposited in 
bank by the treasurer. The treasu rer has not been re
moved by the commissioners, but his bondsmen, on learn
ing these facts, made application to be released from 
further liability in pursuance of section 5837 Revised 
Statutes, which application was heard by the commis
sioners, and the treasurer was ordered to give a new bond 
by the 28th day of July, r885. · 

On these facts, I am of the opinion that. the present 
sureties on the bond of said treasurer are liable on such 
boi1d until the filing of the second bond or the expi ration 
of the time allowed therefor. 

Conceding that the facts above stated show that a 
technical embez.zlement has been committed, they do npt 
pe·r se operate to create a vacancy in the office of the 
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treasure~·, but the t reasurer remains in offi ce until the 
commissioners have acted and removed him, or the time 
allowed for the fi ling of a new bond has expired and he 
has failed to fu rnish the same. · 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

'· 
COUNTY TREASURER; .METHODS OF COLLEC

TION OF TAXES BY. 

Attorney General's Office. 
·Columbus, Oh io, July 22, r88~ . 

F . F. Metcall, Esq., P1·osewt·i1·~g Attorue·y, McConnelsv-ille, 
Ohio : 

. DEAR Sm :.-Your fa-\ror of the 20th inst. was duly re-. 
ceived. In my opinion a county t reasurer is not compelled 
to collect taxeS:-~ssessed against real estate by distraining 
personal property belonging to the owner of such r eal 
estate. In case taxes are not paid within the time limited, 
section 1094. Revised Statutes requires the treasurer to 
proceed to collect the same by dist ress ·or othe1·wise. I 
th ink there can be no question but that the t reasurer may 
resort to any one of the methods prescribed by the 
statutes for the collection of such taxes. T he method 
authorized by section 1104 Revised Statutes (amended 
77 0 . L., 13) would ordinarily be preferable to thay by 
distress. 

Yours truly, 
J AME S LAW RENCE, 

Attorney General. 
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CORPORATION; DEATH OF ONE OF THE IN
CORPORA TORS. 

Attorney General's Office. 
Columbus, Ohio, July 22, 1885. 

Hon. J. S. Robinson, Secretm'y of State : 
DEAR Sm :-Your favor of the 2oth inst. enclosing 

let ter from Mr. James Taylor, was duly .receivecl. \i\There 
there are bnt five subscribers to the articles of incorpora
tion of a corporation, and one of these dies before ten per 
cent. of the capital stock is subscribed, I am of the opinion 
that, as soon as the requisite ten per cent. is subscribed, 
the four survivors may certify such fact to the secretary 
.o:f state, setting forth in the certificate the death of one of 
the supscribers. See Chamberlain vs. Railroad, 15 0 . St., 
.225, page 250). 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

·COSTS ; REQUISITION NECESSARY TO AUTHOR
IZE.PAYMENT OF, BY STATE, INCURRED IN 
EXTRADITION CASES. 

Attorney General's Office. 
Coh1111bus, Ohio, July 22, 1885. 

B. !. McKinney, Esq.; Chie/ Clerll of Auditor of State: 
DEAR SIR:~ To the questions heretofore submitted by 

you I reply as follows: 
First-.When a person charged with .a felony is ar

Tested in another state and returned to Ohio without a 



JAMES LAWRENCE-1884-1886, 657 

Costs; Reqnisitiou Necessm'y to Attthorize Payment of, by 
State, lllc·Jtrrea in Extrad-it·ion Cases. 

requisition I am of the opinio n that the amo,unt paid for 
·such arrest and return can not be repaid by the State to 
the county. Upon the sentence of a person for' felony, 
the State has assumed to pay merely the costs made in 
the prosecution, including any sum paid by the county 
commissioners for the arrest and return of the convict on 
the requisition of the g·overnor. Sections 7332 and 7337 
Hev ised Statutes. \".'here a convict is arrested and re
turned without a requisition I do not th ink that the ex
pense of such arrest and return is part of the costs made 
ii1 the prosecution. Costs here evidently mean taxable 
costs, fo r which j udgment may be rendered against the 
defendant. See section 7333 Revised Statutes. 

Second- The stun paid by the county commissioners 
under section 13·10 Revised Statutes for expenses incurred 
b)~ an officer in the . i)ltrsui t of a person charged with a 
felony who has fled the conntry, is of the same nature as 
the paymei1t referi·ecl to in th~ preceding paragraph, and, 
in my opiii'ion, can not be paid by the State, for the same 
reason. 

Third-\iVhere a person is arrested in pursuance of 
section 7I30 Revised Statutes, and a warrant is afterwards 
obtained, which directs the removal of the accused to the 
county in which the offense was committed, I am of 'the 
opinion that the necessary .expense of such removal and 
reasonable. compensation to the officer for his time and 
trouble are properly part of the costs made it'! the prosecu~ 
tion of the case, and therefore are to be repaid by the 
State to the county. I thin k, however, that, at least so 
far as the State is concerned, the officer can -only be al
lowed compensation for his time and trouble after such 
warrant is obtai ned. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 
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INTERMEDIATE PENITENTIARY; LETTING OF 
·coNTRACTS FOR ERECTIO i'\ OF. 

Attorney General's Office. 
Columbus, O hio, Ju ly 24, 1885. 

Hon. f. Q. Smith, Oakland, Ohio: 
DEAR Sm :- Your favor of the 23d in st. is received. 

I shall be very glad to consider anything t hat may be of
fered, either verbally or in writing, relative to the power 
of the board of managers to proceed with the construction 
of the intermediate penitentiary in the "vay suggested. 
The l_etter of Senator · Sherman was han ded to me some 
clays ago. but, with all respect to h im_, I think that it 
amounts simply to an assumption that section 787 Re
vised Statutes is not applicable to this institution. H is 
posit ion is clearly not tenable. Section 787 and the pre
ceding sections of t he chapt-er relating to public buildings, 
by express terms, apply i:o the erection, a lte ration, ad
dition to o r improvement of any State institution. asylum 
or other improvement (excepting the penitentiary) erect
ed, nr now being erected. or to be erected hy . th e State. 
See section 782. There bei ng noth i.ng· in these sections 
which is .inconsistent with the statute authorizing the 
erection ·of the intermediate penitentiary the ordinary 
r ule of construction t~equires that full effect be given to. 
both. My position is not that the hoard can not proceed 
with the construction of the bui lding but simply that the 
contracts for the entire building must not in the aggregate 
exceed tlie sums heretofore appropriated, which is the 
only amount authorized by law for such institution . I 
claim that. the board has no author ity to adopt plans call
in~: for an expenditu re of a much larger amount. and tlfen 
construct the foundation or other ~eparate portion of the 
building out of the money appropriated. that the ad
vertisement for proposals must call for bids, separately 
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and in the aggregate, for the entire improvement; and 
that the contracts ~when let, must likewise be for the entire 
improvement. See section 794 Revised. Statutes. This 
vi:ew seems to . be not only in accordance with the. re
quirement of the statues oi1 the subject, but also to re
sult from the nature of the case. No money can be 
drawn from the, State treasury ex;cept in pursuance of a 
specific appr opriation made by law. How can the board 
of managers say that the General Assembly will hereafter 
make any further appropriation for th is institution, or, if 
such appropriation is made, that it will amount to any 
given· sum? Yet, if the board can proceed to expend the 
whole of the $I03,000 for the foundations of a building, it 
will thus control the future action of the General As
sembly so as to reqtiire it to make an additional appro
priation to complete ~he building in accordance with the 
foundations already constructed, or else such foundations 
will be left .useless. 

I have.'·thus stated at length my views, so that the 
question at issue may be clearly understood . If it is 
desired to meet me in person, please notify me in advance 
so that I can arrange to be here. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 

COUNTY TREASU R ER : ELECTION TO FILL 
VACANCY IN OT'FICE OF; DIVISION OF 
FEES OT' . · 

Attorney General's Office. 
Columbus, Ohio, July 25, 1885. 

P. M. Admi~-S, Esq., Prosect~ti11-g Attorney, Tiffin, Ohio: 
DEAR SIR :-From your favor of the zzd inst. it ap-
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pears that, at the October election in 1883, John Heabl~t 
was elected· treasurer of Seneca .county, his term con:!
mencing- on the first Monday of September, 1884. On the 
2oth day of J une, r885, while in office, he died, and the 
county · commissioners appointed Isaac Kagy to fill the 
vacancy. In answer to the questions submitted on these 
facts I have to say : 

First-By section 2, article X of the constitution, 
.county officers are to be elected for such term, not ex
ceeding- three years as may be provided by law. As sec
tion I079 Revised Statutes is the only provision niacle by 
law in respect to the term for which · a person elected 
county treasurer shall hold his office, an election for 
county treasmer is in all cases for the full term of two 
years commencing on the first iVIonday of September. 
next after such election. Section I082 Revised Statutes 
authorizes the county commissioners, by appointment, to 
fill a vacancy in the office of county treasurer, and section 
II Revised Statutes provides that where an elective office 
becomes vacant, and is ,filled by appointment, such ap
pointee shall hold the office till his successor is elected 
and qualified, and such successor shall qe elected at the 
first proper election that is held more than tl;.irty days 
after the occurrence of the vacancy, etc. I am there
fore of the opinion that a county treasur.er for your county 
should be elected, at the October election of this year, 
for the statutory term of two years commencing on the 
first Monday qf September, r886, and that Mr. Kagy, 
uncler his appointment by the COllnty COmmissioners, will 
hold the office until s.aid first Monday of September, 1886, 
which is the earliest date at which his successor can be 
qualified. See State VS Commissioners, 7 0. St., rzs . 

Second- T he late treasurer having collected a part of 
the J une taxes and the present incumbent a part; you ask 
how should their respective compensation be arrived at. 
In my opinion the representatives of the deceased treas-
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urer have the advantage in the matter, being entitled to 
the. higher percentages allowed on the first collections, 
that is 2]/z per cent. on the first $1o,ooo.oo, etc. I think 
that section HI7 Revised Statutes (amended 77 0. L., 
IIS} means that there shall· be allowed 2]/z per cent. on 
the first $Io,ooo.oo collected on the grand duplic~te, 1]/z 
per cent. on the next $ro,ooo.oo collected on the grand 
duplicate, efc., and that the officer, who collects said first 
$Io,ooo.oo is en.titlecl to the percentage thereon. It is 
proper to say that the. auditor of state, for whose opinion 
in such matters I have great respect, differs. with me in 
this constr'uction, claiming that the fees on the whole 
amount collected should he apportioned pro rata accord
ing t.o the amount collected by each treasurer. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

BOARD OF PUBLIC WORKS; POvVERS OF, OVER 
CONTRACT WITH CINCINNATI AND EAST
ERJ\f RAILWAY COMPANY. 

Attorney Gen er;x l's Office. 
Columbus, Ohio, July 25, x885. 

Franll Sn-yder, Esq., Chief Engineer Public Works: 
DEAR Sm :-I return herewith the copy of the order 

heretofore made by the board of public works gran~ing 
to the Cincinnati and Eastern Railway Company the right 
of way along certain portions of the Ohio canal in pur
suance of the act of April 14, 1882 (79 0. L., 91), and also 
your report to the board, setting forth numerous viola
tions of the conditions of said grant on the part of said 
railroad company. 



662 OPIXIONS OF Till!: ArroRNEY CENI!:R.\L 

Boards of Education; No Compensation For Mem.bers of. 

The act referred to expressly provides that on failure 
of the road to fu lly comply wi th the p rovisions of said 
act and also of any contract made with the board of pub
lic works on behalf of the state, said g rant shall be null· 
and void. I am inclined to . say, ho~ever, that, if it is 
desired to enforce a forfeiture of the grant, such pur
pose ought to be declared by the General Assembly rather 
th an the board of public works. My advice is, therefore, 
that the board serve notice in writing upon the grantee, 
clearly specifying the points in respect to which a viola
t ion of the condi tio ns is claimed, and calling upon said 
grantee to comply with such conditions. A record of the 
proceedings should be made upon the journal of the 
board, and a full report should be presented to the Gen
eral Assembly at its next session. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

BOARDS OF EDUCATJON; NO COMPENSATION 
FOR ME~rBERS OF. 

Atto rney General's O fflce. 
Columbus, Ohio, July 28, 1885. 

Mr. G'eo. L . H·yslop, Membl'r Board of Education, Deshler, 
Oh-io: · 
Di!:AR Sm :-Your favo r of the 27th inst. is received. 

A member of the board of ed ucation is not authorized to 
receive any pay for his services as such member, except 
as clerk or t reasm er of the board, and section 6975 Re
vised Statutes makes the act of doing so embezzlement. 
I£ your board, through ignorance of the law, allowed 
themselves compensation, they ought to return the same. 

The statutes provide no pena lty for a member's fail-
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lll'e to attend a special meeting of the board. A member 
however, takes an oath to faithfully perform the duties of 
his office. and may be expelled for gross neglect of duty. 

Yours truly, 
JAMES LAWRENCE, 

'Attorney General. 

LIQUOR LA 'vV; DISTRIBUTIO?\ OF ·~£0KEYS 

COLLECTED GN D ER. 

' Attorney General's Office. 
Columbus, Ohio, July 29, r88s. 

B. J. iH cKimtc')', Esq., Chief Clcrll Auditor of State: 
DEAR Sm :-The Supreme Court having held that 

moneys h~.r.etofore collected under the so-called "Scott 
Jaw" cotllcl.'.·ttOt be recovered· back, I am of the opinion 
that all of such moneys now in the hands of a county 
treasmer should be distributed and paid out as pro
Yided in said law and in the. act of April 14, 1884, relat
ing to the intermediate penitentiary (8r 0. L .. 2o6) . 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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ADVERTISEJVIENT; PUBLICATION OF REPORT 
OF EXAMINATION OF COUNTY TREASURY 
IN GERMAN NEWSPAPER. 

Attorney General's Office. 
Columbus, Ohio, July 30, 1885. 

Hon. Geo. L. Foley, Probate f1tdgc, Zanesville; Ohio: 
DEAR $m :-Mr. A. Schneider of the Zanesville Post 

has requested my opinion as to the a uthority of. the pro
bate judge to cause the report of the examination of the 
county treasury to be ptib!ished in a German newspaper, 
in addition to the two newspapers of opposite politics 
mentioned in sectioi1 11129 Revised Statutes (amencled 
82 0. L., 173). I hope you will understand that I have 
no clesir.e to interefere in matters not within my province, 
but the question having been presented I take the liberty 
to say that, in my opinion, the probate judge, under sec
tion 4368 Revised Statutes has authority, if he deems it 
proper, to cause said report to he published in a German 
newspaper. In respect to the character of the advertise
ments to be published· in a German newspaper, section· 
4368 refers to the preceding section, which incl udes not 
only the notices specially mentioned but also "such other 
advertisements of genera l interest to t he tax payers" as 
the officers named may deem proper. 

Yours. truly, 
JAMES LAWRENCE, 

Attorney General. 
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SURVEYOR OR ENGINEER; COMPENSATJON 
OF, IN ONE AND TWO MILE ASSESS1VIENT 
PIKES. 

Attorney General's Office. 
Columbus, Ohio, July 30, · 1885. 

M1'. R. E. Lo1.crr·y, County SMveyor, Eaton, Ohio: 
DEAR Sm :- Your favor of the :29th in st. is received. 

By section 4849 Revised Statutes the surveyor or engi
neer, employed under the provisions of the chapter re
lating to two mile assessment pikes, is entitled to such 
compensation as is fixed by law for the compensation of 
the county surveyor for like services in other cases. This 
undoubtedly refers to the general provision in section 
n83 Revise.d Statutes-concerning the compensation of the 
county surveyor when employed by the day. The pro
vision concerning the compensation of the. surveyor in 
section 4798. of the chapter relating to one .mile assessment 
pikes are not so · clear, but I am of the opinion that it also 
refers to the compensation of the county surveyor as fixed 
by section n83. Yours truly, . 

JAMES LAWRENCE, 
Attorney General. 

COU NTY TREASURER; SURETIES ON BOND OF, 
' AND THEIR QUALIFICATIONS. 

Attorney General's Office. 
Columbus, Ohio, July 31, r~85. 

ivir. H . H. J?obinson, Count•y Commissiofter, Nfille·rsb~wg, 

Ohio: 
DEAR SiR :-Your favor ·of the 30th inst. is received. 

In my opinion the provisions of section 4953 Revised 
Statutes relative to the qualifications of sureties, apply 
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on ly to bonds given in' civil proceedings under part th ird 
of the Revised Statutes. [ think that the question as to 
the sufficiency of the sureties on the bond of a county 
treasurer. whether such bond be the original bond or a 
new bond required in pursua nce of section 5838 Revised 
Statutes, is to he determined by the county commission
ers. Such sureties need not be worth in the aggregate 
double the amo11nt of the bond. 

The rule stated in the case of Orr vs Orr 5 Cin. Law 
Dull., 711. to which you call my attention, is undoubtedly 
correct as applicable tq the bond there involved, wh ich 
wa::; an appeal bond given in pursuance of section 5230 
Revised Statutes, but I do not think that this case has any 
bearing on the question presented by you. 

Yours. truly, 
JAMES LAWRENCE, 

AttorneY General. 

CLERK OF COURTS; COMPENSATION OF IN 
FAIRFIELD COUNTY. 

Attorney General's Office. 
Columbus, O hio. J uly 3r, 1885. 

Mr. }.-f. A. Danghert3•, Jr., Prosecuting Attorney. Lancaster, 
Oh·io: 
DEAR Sm :-I have carefully examined the statutes 

which have been from time to time passed relative to the 
indexes of judgments and the compensation allow:cd 
eherefor. but you have so clearly indicated the same in 
your favor of the 29th inst. that I deem it unnecessary to 
review them here. 

I n my opinion the special act ·of March rst, 186r, en
titled "an act relating to the indexing and t ranscribing 
of judicial records of Fairfield County,'' is not now in 
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fo rce. T he first section and so much of section 4 as de
pends thereon arc, as I understand, the only portions of 
said act in question. These have, in · my opinion, been 
suppressed by section 5339 and 5424 Revised Statutes and 
are repealed by necessary implication therefrom. Comms 
vs F rego & Buckley, 26 0 . St., 488. 

Sections 5339 and 5424 Revised Statutes are not 
merely a re-enactment of a former act existing when the 
special act was passed, but, in much of their scope, are 
new statutes. They are . applicable to every coun ty in 
the State, and prescribe a uniform system for all in re
spect to their subject matte r, and provide for complete 
indexes wh ich are substantially the same as required by 
the special act. 

It is true that the Supreme Court, in the case of 
Commissioners vs Board of Public vVorks, 39 0 . St., 628, 
hold that a local and special act is not repealed or other
wise a:ffecte9 by the conflicting provisions of a subse
quent gene.ral statute on the same subject, unless the 
legislative intent that such effect be given to the later 
enactment is clearly manifest. T he Com t, however, does 
not hold that a local or special act ca n not in any case be 
repea led by implication from <t general act, but, on the 
contrary, it is said that, if the legislative intent that the 
general law shall supersede the _local and special act . is 
clear .. it will of co urse prevail. 

To my mind s uch intent is clear. Here is a subject 
in reference to wh ich there should natnrally and properly 
be a uniform system in all the counties of the State. The 
General Assembly has now provided such uniform system, 
wh ich as I have said, is substantially the same as the 
specia l provision heretofore made fo r Fairfie ld County. 
lf, as to vairfielcl County, . effect be llOW given both to 
the special and general acts, the clet:k ·of that county will 
be required to keep two distinct sets of indexes which are 
substantially alike, while, without any apparent reason, 
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he will receive greater compensation than the other clerks 
in the state. 

I am of the opin!on, therefore, that the Court of Com
mon Pleas is not authorized to make to your clerk of 
cou rts. th e a llowance referred to, and that the auditor can 
not lawfully issue a warrant therefor. I return herewith 
the bill of i\Ir. \Volf. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

INTER11fEOIATE PENITENTIARY; TITLE OF 
CERTAIN LAND FOR. 

Allorney General's O ffi ce. 
Columbus, Ohio, August r, J88s. 

l-Ion. Jo/m M . Pugh, President Board of Managers, htter
mediate Penite11tiar)': 
DEAR Sw :.-1 have examined the title to the property 

conveyed to the State of Ohio, as described in the war
ranty deeds from the Aultman & Taylor Company. Sam
uel Nail, Christian Wise, F . D. Mentzer, T homas Tingley 
and P hoebe W ise, and have also gone <wer the descrip
tion of said lands with · the surveyor who was recommend
ed to be competent and reliable. In addition to the 
deeds mentioned above, in order to correct certain errors 
in former deeds, etc., quitclaim deeds have been made to 
the State by C. Linn, Samuel Nail, Thomas Tingley and 
the Aultman & Taylor Co., for the lands respectively 
described therein, and a release has also been made by 
the assignee of a mortgage upon the land described in 
said deed from Frank D. Mentzer. 

Basing my opin ion upon the abstracts of title furnish
ed me, elating back to the orig inal conveyance of said 
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lands by the State, I am of the opinion that, by the con
veyance aforesaid, the State acqui res a good title in 
fee simple to the lands described in said warranty d·eeds 
from the Aultman & Taylor Co., Samuel Nail, Christian 
\!Vise, F . D . Mentzer and T homas Ting ley respectively, 
and that, at the date of said abstracts, said lands de
scribed in said deeds, frot"D the Aultman & Taylor Co., 
Samuel Nail, Christian V.fise and F. D . Mentzer were 
.free from all incumbrances except such taxes as yvere a 
lien thereon: There is a mortgage on the land of T homas 
Tingley, which, I am informed, is to be taken up out of 
the purchase price of said land. For· the reasons hereto
fore explained I am not satisfied that Phoebe \!Vise, under 
the will, a copy of which is attached to her abstract, can 
convey an estate in fee simple to the 45-100 acres described 
in h~r deed. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

i\-£UNICIPAL CORPORATION; POWER OF COUN
CIL OF, UNDER SECTION 11692b·. 

Attorney General's Office. 
Columbus., Ohio, August 8, 1885. 

M1·. Evan. B . Kirby, Scio, Ohio: 
DEAR Sm :-Your favor of the 3d inst. was duly re

ceiv-ed. Section 1692b Revised Statutes (79 0. L, 6o) 
is still in force. In the case of Bronson vs Oberlin (see 
Law Bulletin of February 2, 1885, page 122) the Supreme 
Court Commission held that this statute was constitu
tional, but that it did not authorize the v illages desig
nated to prohibit, but only to regulate, the sale of intoxi-
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eating liquors within the village. Hence an ordinance 
such as you mention would not be valid. 

The power conferred upon the village is to be ex
ercised by the coun cil by ordinance. There is no pro
Yision for taking the vote of the people on the question, 

. and such vote, if taken, would be of no effect. 
Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

CHILDREN'S HOME; !\.fANNER OF APPROVAL 
OF BILLS FOR. 

Attorney General's Office. 
Colum bus, Ohio. August !O, t88s. 

Major. W. L. Sha:w, S1~perinteudeut Clz£/drm's Home, ¥Vest 
Union, 0 h'io: 
DEAR Sm:- Your favor of the 7th inst. is received. 

D y section 934 Revised Statutes the co.unty commision
ers are quarterly to set apart a fund for the usc of the chil
dren's home, which funcl is to be expended upon the order 
of the board of trustees of the home. as provided in said 
section. The order upon which the co un ty auditor draws 
his warrant must be signed by the trustees. So far as 
the mere approval of bills is concern ed I think it suf
ficient to stamp the bill as you suggest, provided the 
board has not authorized its approval to be indicated in 
that manner. It would perhaps be better, however, to 
have the clerk sign the approval so as to avoid mistak~s. 

Yours truly, 
JAMES LAWRENCE, 

Attorney Geoeral.. 
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Couuty Sm"Ue)•Or,· Fees of, For Keeping Records Requi·red 
' bySectionrr78. 

COUNTY SURVEYOR; FEES OF. FOR KEEPING 
RECORDS REQClRED BY SECTION r 178. 

Attorney General's Office. 
Columbus, Ohio, August 10, r885. 

Jlfr. L. M. Wolf, Connf)• Sun.Je•yor, A.shland, Ohio: 
· DEAR Sm :- Owing to my absence from the city your 

favor of the 4th inst. has remained unan.swered until now. 
I had occasion before the amendment of May 4, r885, to 
examine section Jtj8 Revised Statutes as a1~1ended April 
20, r881 ( 78 0. L.. z86), and I then expressed the opinion 
that section r 177 Revised Statutes (as amended 78 0. L., 
285) was applicable to said section 1178. and that for 
keeping the records required thereby the county surveyor 
was entitled to such .. compensation as the county com
missioners may order, not exceed ing the amount allowed 
by law for. similar services. .-\t that time the amount of 
such allow<fnce was evident ly limited by the amount of 
the fees allowed by section r 183. 

By the amendment of May 4. r885 (82 0. L. .. 255), 
section 1255 Revised Statutes (amended 78 0. L.. 88) are 
"and shall receive the same fees as are now allowed 
county rccor.ders for like ·work." No provision is made 
in said section for the payi11en t of such fees either by the 
cot~pty or otherwise. The record being kept for the 
benefit of th~ publ ic, each person who has a piece of land 
surveyed can not be charged with such record , nor can 
payment be made by the county except by authority of 
law. 

On the whole 1 am inclined to the opinion that sec
tion 1177 Revised Statutes (amended 78 0. L., 285) is 
still applicable, and that for making and keeping the 
records required by section II78, in its present form, the 
county surveyor is ent itled to such compensation as the 
commissioners may order, not exceeding the amount al-
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lowed by law for similar services. I th ink, however, that 
the amount .allowed by law for similar services should 
now be ascertained by reference to section I r 57 Revised 
Statutes instead of section I 183 as heretofore. The al
lowance made by the county commissioners can not ex
-ceed the fees allowecl'l)y sectioti !'I 57 to county recorders 
for like work. · 

Yours tr uly, 
JAMES LAWRENCE, 

Attorney General. 

·CLERK OF COURTS; CERTAIN FEES NOT PAID 
BY COUNTY. 

Attorney General's Office. 
Columbus, Ohio, August 19, 1885. 

J!f'r. M . A. Daugherty, Ir., P1'osecnting Atto?'n.ey, Lancaster, 
Ohio: 
DEAR. SlR :-In reply to your favor o f the 13th inst . 

.I have to say that in my opinion, the fees of the clerk for 
making the index of living judgments as required by 
section 1:255 Revised Statutes (amended 78 0 . L., 88), are 
to be taxed as part of the costs of the case, a11d can not be 
]1aicl out of the county treasury. Only such fees can be 
paid out of the county treasury as the · law specifically 
prescribes shall be so paid. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Ta.:va.tion; P1·operty of Rio G·rande College,· E.-cempt F1·om. 

TAX.<\TION; PROPERTY OF RIO GRANDE' COL
LEGE; EXEMPT FROM. 

Attorney General's Office. 
Columbus, Ohio, August 17, r885. 

A. I. Green, Esq., Gall£polis, Ohio: . 
DE,\R Srt{ :~Your favor of the 3d inst. with the ac

companying papers has been forwarded to me here. Not 
being · authorized to give you an official opinion on the 
question submitted, you must consider what I say merely 
as my individual views as an atton1ey. . 

On the fac~s stated by you, and in vie~v of the de
cision of the Supreme Court in · the case of Gerke vs. 
Pu rcell, 25 0 . St., 229, I think that there can be no ques
tion that Rio Grande College is an institution of "purely 
public charity'·' within the .meaning of section 2, article 
XU. of the constitution·. · Hence all moneys and credits 
appropriated solely to sustaining, and belonging exclusive
ly to such institution, are by the sixth sub-division o:f 
section 2l32 Revised Statutes, exempt from taxation. 

If the fund belonging to the college, now invested in 
government .bonds, be con yerted into money and loaned 
out at interest, and the iilcome therefrom be app.ropriated 
to sustaining the institution, I am of the opinion that such 
moneys so loaned at interest would ri.ot be subject to tax
ation. 

The will of iV[rs. vVarcl also speaks of certain real 
estate, :which it seems constitutes part of the endowment. 
So much of this real estate as is not actually occupied by 

·the institution, or as is leased or otherwise used with a 
vievv to profit, is subject to taxation. The fact that the 
income from such real estate is appropriated to sustaining 
the inst~tution would not exempt the same from taxation. 

See Library Association vs. Peltot1, 36 0. St., 253. 
Cincinnati. College vs. State, '9 0. St., 106. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. · 
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Ord·inance ,· Certificate of Publication Entered by Clerll ,' 
Effect of. 

Attorney General's O ffice. 
,Columbus, Ohio, Aug ust 19, r 885. 

Leroy P. Cord, Esq., Attontey-at-La.w, Gesta, Brow·n 
Cottnl'y, Ohio: 
DEAR Sn~ :-Owing to my absence from the city you r 

favor of th e IIth ins.t. has been unanswered until now. 
I n my opinion, the term ·"judgment" in section 66s r Re
vised Statutes does not include the costs of the case as 
part thereof. I think that this is apparent from the 
language of th e preceding section. 

Yours t ruly, 
JA1vTES LAWRENCE, 

Attorney General 

ORDINANCE ; CERTIFICATE OF PUBLICATION 
ENTERED BY CLERK; EFFECT OF. 

Attorney General's O ffice. 
Columbus, Ohio, August 19, 1885. 

Dr. I A . )'dorris, Kent, Ohio: 
D EAR SIR:- Your favor of the rsth in st. was duly re

ceive.cL If in fact the repealin g ordipance to wh ich you 
refer was published as reques.ted by law, I am of the 
opinion that said repealing ordinance is valid and in force 
The failure of the clerk to en te r a certificate of such pub
lication can only affect the evidence of that fact. The 
validity of the ordinance in this respect does not depend 
on the certificate, but . on the publication, and, in the 
absence of the certificate, I think that the fact· can be 
shown by other evidence. 

Yours t ri.J!y, · 
J ANTES LA 'WRENCE, 

Attor~1ey GeneraL 
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Jefferson Mutual Aid Society; Fee For Filing A1·tt:cles of 
lncorpo1·ation of-Schools; Approp1··iation of Funds of 
a J oi~t S1~b-District. · 

JEFFERSON MUTUAL AID SOCI~TY; FEE FOR 
FILING ARTICLES OF INCORPORATION OF. 

Attorney Gene1:al's Office. 
Columbus, Ohio, August 19, ·r885. 

Hon. J. S. Ropinson, Secretary of State: 
DEAR SIR :-I i·eturn herewith the articles of incor

poration of the Jefferson Mutual Aid Society, and am of 
opinion that the proper fee for filing the same is $25 oo. 

Yours truly, · 
JAMES LAWRENCE, 

Attorney General. 

SCHOOLS; APPROPRIATIONS OF FUNDS OF A 
.. JOINT SUB-DISTRICT. 

Attorney General's Office. 
Columb.us, Ohio, August 19, 1885. 

S . R. Gottshall, Esq., Prosecuting Attomey, Mt. Vernon, 
Ohio: 
DEAR Sm :-In reply to your favor of the 12th inst. 

I have to say that, in my opinion. t~1e school funds. ap· 
portioned by the county auditor to a joint sub-district, in 
pursuance of sections 3961-3964 Revised Statutes, belong 
to such joint sub-district, and can not be appropriated to the 
use of any other district. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Treasurer of School Dist1'·ict,· Ne~r; Bond of; Additional 
Bond of. 

TREASURER OF SCHOOL DISTRICT; NEW 
BONJ) OF, ADDITIONAL BOND OF. 

Attorney General's Office. 
Coltimbus, Ohio, August 19, r885. 

M1'. Emf. Davis, Ne~i.J Carlisle, Ohio: . 
DEAR -SIR :-Owing to my absence from the city and 

engagements since returning I have been unable to 
answer your favor of the 1oth inst. until now. Section 
4043 Revised S tatutes requires each school district treas
urer, before entering upon the duties of his office, t.o 
execute a bond with sufficient su.rety in double the 
probable amount of schoot ·funds that may come into his 
hands, but there is no statutory provision for the execi.t
tion ohi. new or additional bond by such treasurer except 
in the case wher~ his sureties apply to be discharged in 
accordance with section 5841: and 5842 Revised St<;ttutes. 
It is the duty of the board of education to fix the amount 
of the bond high enough to cover all moneys that will 
probably come into the. hands of the treasurer, and they 
should so arrange it that no greater sums· be received by 
him. _When this has not been done, but the treasurer has 
been permitted to receive money arising from the sale of 
bonds of the district in excess of his official bond, a 
case arises fo r which tl~e statute makes no provision. Un
der the circumstances my advice is to take of the treasurer 
an additional bond reciting· the facts and conditioned fo r 
the fai thful disbursement according to law of the moneys 

·received by him from the sale of said bonds of the district. 
Such additional bond of the treasurer ~oulcl at least be 
,,a[id as a common law bond, and in my opinion could be 
enforced. 

Yours t ruly, 
. JAMES LAWRENCE, 

Attorney General. 
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Appropriat-ion For Centennial Cotton Expositio1~,· Can Not 
be Used For Any. Other Pmpose-Ta.1:ation,· Duty of 
County 'lreastwer to Brin.g Suit to Collect,· Pay·ment of 
Costs. 

APPROPRIATION FOR CENTENNIAL COTTON 
EXPOSITION; CAN NOT BE USED FOR ANY 
OTHER PURPOSE. 

Attorney General's Ofnce. 
Columbus, Ohio, August 19, 1885. 

l-Ion. George Hoa.dty,' Govemor: 
SIR :-I return herewith the letter of the President 

of the North, Central and South American .Exposition. 
No part of the money.appropriated in the act of February 
26, r885 ( 82 0. L., 67) ,"' to defray the expenses of the Ohio 
~xhibit to the Centennial Cotton and Industrial Expo
sition held at New Oi'leans," can be used for the purpose 
mentioned in said letter. Said act contains an express 
provision til_at the moneys therein appropriated shall not 
be used for any other pmpose than the specific purpose 
fo r which the same were appropriated, and this would 
also be the rule ·without such provision. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

TAXATION; DUTY OF COUNTY TREASURER TO 
BRING SUIT TO COLLECT; PAYMENT OF 
COSTS. 

Attorney General's Office. 
Columbus, Ohio, August 25, r885. 

L. H. Platter, Esq., Prosewting Attorne~y, Pauld·ing, Ohio: 
DEAR SIR:-Your favor of t he 14th inst. was duly re

ceived, but, owing in part to the press of other business 
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Taxation; Duty of' County Treastwe?' to B1'ing Snit to Col-
lect,· Payment of' C,osts. · 

and in part to the difficu lty I have had in reaching a con
clusion on the second question presented, I have been un
able to answer until now. 

First-\iVh.ere a county treasurer brings suit under 
section · II04 Revised Statutes (amended 77 0 . L., r3) to 
enforce the lien for taxes on real estate and fails in such 
suit, I concur with you in the opinion that he is liable in 
his official capacity for the costs of suit. I do not think 
that this liabili ty can be enforced by execution, but the 
amount of said costs should be paid out of the county · 
treas.ury on the allowance of the co~mty commissioners. 
Under our system the d uty of collecting taxes is imposed 
on the county, and the treas urer being specially author
ized to bring an action to enforce the lien for taxes, he 
must' be presumed to be authorized to incnr the liability 
for costs as a necessary incident thereto. 

Second-vVhere, however, j uclgment is rendered in such 
suit against the · defendant for taxes, penalty and costs of 
suit, I am of the opinion that there is no authority for 
paying such costs out of the county treasury-even though 
the land ·has been offered for sale, but has not been sold after 
the lapse of a reasonable time. The statute itself pro
vides an express mode for the collection of such costs, to 
wit, by the sale of the lahd. Section 132'1 .Revised Stat
utes can have no application, for it is not a case where 
execution can be issued eithe r against the t reasurer or 
the county. I return the papers submitted by you. 

Yours t ruly, 
J A iVIES LAWRENCE, 

Attorney General. 
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Toledo Asylum For Insane,· Constmction ol Contract For 
Erection of. 

TOLEDO lrSYLUi\I FOR INSANE; CONSTRUC
TION OF CONTRACT FOR ERECTION OF. 

Att.orney General's Office. 
Columbus, Ohio, August 26, 1885. 

llon. Godfrey Jaeger, Secretary Toledo Insane As)•l1tm, To
ledo, Ohio: 
DEAR Sm :- P ro m the letter of General John Vv. F u l

ler enclosed in your favo r of the 14th inst. and from the 
verbal statements made to me by Messrs. Nelson and 
Johnson o f the board of t rustees and by the assistant oE 
J\ l r. Yost the architect, it appears that rvfessrs. lVIalone & 
Co., the contractors for the erection of the new asylum 
build.iugs al Toledo, in th eir contract with the state, agree 
to furn ish all the materials, perform all the labor and do 
all the thin-gs necessary to fully erect and complete all the 
several branches of the work of said asylum buildings 
named in the bid an d schedule thereto attached to said 
contract and also in accordance with the specifications 
and accompanying drawings. Said bid and schedule 
names as part of said work, "ma in sewer (2,300 ft.) 
$3.450.00. '' T he specifications provide that ''the main 
sewer will extend from the point indicated on general plan 
to Swan Creek, a distance of 2,360 ft." By reason of the 
change in the location of the buildings the actual length 
of s:tid main sewer. as the same is now to be constructed. 
from said point indicated on th e general plan to Swan 
Creek will be 2,708 feet, which is 348 feet in excess of the 
length given in the specifications and 4o8 feet in excess of 
the length mentioned in said schedule and bid. 

General Fuller says that the stakes had been fixed 
showing the exact position (letermined upon for the build
ings before ~falone & Co. made their bid, but from the 
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Toledo Asylum For Insane; Constmction of Coutract For 
E1'ect·ion of. 

statements made by the other gentlemen named it would 
seem· that he is probably in error as to this. 

First-Unless it be true that Malone & Co. before mak-
. ing their bid were advised of the change in the location of 

the buildings and the increased length of the sewer thus . 
made necessary, I am of the opinion that said contractors 
had a right to rely on the specifications and that for the 
contract price named in their contract they arc only re
quired to construct said sewer a distance of 2,360 fee t from 
Swan Creek. This being so, a change in the specifications 
in this respect becomes necessary, and an additional con
tract for the extra, work should be made and filed with 
the auditor of state in accordance with the provisions of 
section 786 Revised Statutes. 

Second-In such case it is asked, "How much additional 
pay arc the contractors entitled to?" The specifications, 
which are made part of the contract, contain the follow

. ing , provts1on: "The trustees reserve the right to make 
... such alterations as may be deemed proper during the con

struction of the buildings, and such alterations arc not 
to invalidate any contract, but the time and amount of 
contracts affected are to be charged at a pro rata rate." 
The difficulty in the present case, however, is to determine 
what is a pro rata ralc, for it i'S said that the additional 
length of said sewer is to be constructed through what is 
now learned to be a bed of quicksand. differing altogether 
from the soil in which the original 2,36o feet was to be con
structed. U nder these circumstances J am unable to sec how 
a pro rata rate for the additional work can be arrived at, 
and I, therefore, advise that the board pref>are the necessary 
change in the specifications in accordance with section 786 
Revised Statutes, and, if an agreement can be made with the 
contractors for the aclclitional work at a reasonable price, 
I am of the opinion that a contr~ct may be made therefor at 
such price. 

lit determining the length of said sewer to be con-
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Prosecuting Attorney; Du-ty to Bring Su# to Recove1· Illegal 
Fees. County Recorder,· Fees For Indexing. 

structed under the present contract the distance named in 
the specifications must govern rather than that given in the , 
bid. 

Yours truly, . 
JAMES "LAWRENCE, 

Attorney General. 

PROSECUTING ATTORNEY; DUTY TO ·BRING· 
SUIT TO RECOVER ILLEGAL FEES; COUNTY 
RECORDER; FEES FOR INDEXING. 

Attorney General's Office! 
Columl~us,. Ohio, August 26, r885. 

C. B. Winte·rs Esq., Prosecuting Attorney, Sandusk)', Oh-io: 
DEAR ·.Sm :-For reasons which my clerk explained I 

have been iiiiable to answer your favor of the 12th inst. tm-
til now. · 

First-If you are satisfied that the county officers. named 
in the con~munication addressed to you by Messrs. Mack and 
Keech are about to illegally draw moneys out of the ·cotmty 
treasury by means of allowances made by the county com-

. missioners for fees, compensation or expenses in excess of 
what is authorized by law, I am of the opinion that under 
section 1277 Revised Statutes you are authorized and re
quired to bring an action to restrain such intended mis
appropriatio-n of funds. I1r other words, I think that section . 
1277 is clearly applicable to cases of this character. The 
question then conies to this, whether in · your opinion the 
allowances about to be made by the county commissioners, 
on which moneys are so about to be drawn out of the county 
treasury, are in excess of what the law authorizes. I do not 
claim that you are obliged to accept the views heretofore ex
pressed by me on this subject, but, taking these simply for 
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Prosecuting Attomey ,· Dttt·y to Bring Suit to Recover Illegal 
Fees. County Recorder,· Fees For lnde.ri11g. 

what they are worth, the question is left to yom· own best 
j udgmenl. 

Second-! am also of the opinion that if satisfied that a 
county ofiicer has .heretofo1:e 'illegally drawn money ottt of 
the county treasury for fees or allowances in excess o( what 
the Ia w authorizes, the prosecuting· attorney may bring an 
action to recover the same, and that, if having been d uly re
quested he 'fai ls so to do, any tax payer of the county upon 
giving security for costs may bring such action. 

Thrrd-In the case of the infirmary directors, assuming 
as you do that allowances have been niade by the commis
sioners to them, which· are not authorized by law, I do not 
think that the action of the commissioners in making such . 
allowances is a bar tot a suit on the part of the county to 
recover 'J)lOneys so illegally paid. The commissioners are 
only authorized to make such allowances as the law pre-

. scribes. Exc~Pding· this their action is of no validity what

. ever. In respect to the annual allowance to the clerk of the 
infirmary board, there may possibly be difficulty in making 
proof that such allowance in past years was illeg-al. The 
law authorizes the appointn~cnt of one o[ the members as 
clerk, and, if his duties as such clerk required him to per
form official \\cork on days when there was no meeting- of 
the board, he was enlitled to an a llowance therefor not ex
ceeding $2.50 per day. The burden being on yon to show 
the illegality, unless it .appear from the accounts themselves 
that the legal .limit had been exceeded, it might be difficult 
now to obtain the necessary evidence. · 
· Fourth-Some time ago Mr. F lynn, your county re-

corder, sent me samples of the indexes kept by him under the 
direction of the county commissioners. These seem to me 
merely alphabetical indexes with some additiona l facts noted 
thereon. They arc not in any sense general indexes such as 
are authorized by section r t 54 Revised Statutes, nor do I 
find any statute authorizing the county commissioners to 
direct the making and keeping of indexes of the kind re-
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fe rred to. It is trt)e that section I 155 Revised Statutes 
(amended 77 U. L., 240) provides that when general indexes 
such as arc described in the next preceding· st:diuu, or w~y 
other indc.1·es authorized by the county commissioners, are 
brought up and completed the recorder shall keep up the 
same, etc. In my opinion, however, the clause which I have 
underscored does not confer power upon the commissioners 
generally to authorize any other indexes which they may 
deem proper. I do not think indeed that this clause is a 
gram of power to direct the making of any indexes, but the 
section simply prescribes what shall be done with indexes 
which have _been brought up and completed under authority 
of Jaw. To ascertain what indexes the county commissioners 
have power to authorize I am disposed to look for some ex
press enactment conferring such power. 

Fi ftlv-Having thus answered your inquiries I deem it 
proper to say further that the question of the right of the 
officers nan.led to the fees and allowances in controversy 
depends on. the construction of statutes which, in some 
respects, arc not altogether clear. Judging from the in
qu iries which reach this office it seems that county commis
sioners th roughout the Sfale have quite generally adopted 
the same view as your commissioners relative te> their charges 
for mileage and expenses. lt is cettainly desirable that an 
authoritative decision be obtained on the subject. Instead. 
therefore, of bringing at once a multiplicity of ~uits of the 
character indicated in your letter, I think it would be better, 
if the matter can be arranged, to make up a few test cases 
involving the point at issue, so as first to obtain a judicial 
construction of the statutes involved. If all parties \viii 
co-operate this might be very easily done: 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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$chools; Teacher's Certificate; Power of E.1·aminers to 
Grant. 

SCHOOLS; TEACHER'S CERTIF1CATE; POWER OF 
EXAMINERS TO GRANT. 

Attorney General's Office. 
Columbus, Ohio, Aug ust :26, I88s. 

Mr. H . H. Porter, Port Washington, Ohio : 
DEAR SlR:-Your favor of the 22d inst. was duly re

ceived. T he law docs not specially prescribe the age which 
a person must have reached in order to receive a teacher's 
certificate. Under section 4074 Revised Statutes, however·, 
such certificate must state that the recipient isquali.fied to teach 
orthography and the other branches named. Now the quali
fication · to teach does not depend alone on the knowledge of 
the required branches or the abili ty to pass an examniation 
therein, btlt the age and maturity of the person is a very im

.portant element. Hence considerable discretion must be left to 
." .. the board of examiners in determining wht:;ther or not to 

grant a certificate in any given case. Even though a candidate 
has passed an examination, T am of the opinion 'that the 
board may decline to g rant a certificate if, in the exercise 
of a sound discretion, it considers· such candidate too you ng 
to be qualified to leach. Of course the requisite· age \:rill be 
different in the case of different persons, so that it may per
haps be inexpedient to adopt a general rule upon the subject, 
but, with the highest admiration for a girl of twelve years 
who is able to pass an examination. I am convinced that no 
person of that age can be qualified to teach . I, therefore, 
think that in the case referred t_o the board ought not to 
grant a certificate .. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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Benevolent institution,· Appointment of Snborditw,te Ofli
cers-Cle·rlt of Courtsi Certa·in Fees Can Not be Paid 
Out of County T1·easur·y. 

BENEVOLENT INSTITUTIONS; APPOINTMENT 
OF SUBORDINATE OFFICERS. 

Attorney Genera!'s Office. 
Columbus, Ohio, August 26, r885. 

To the Bom·d of Tru.stees of the Gi1·ls' Indnstrial Home: 
GENTL8l\1EN :- I am of the opinion that the subordinate 

officers of the Girls' Industrial Home are to be appointed 
upon the nornination of. the superintendent. The w·ord "ap
point" in section 779 Revised Statutes must be considered to 
be used in the same sense as said word is used in .section 
640 Revised Statutes (amended 82 0. L., lJ7), that is, the 
trustees app.oint on the nomination of the superintendent. 
Both of these sections ·are applicable to your institution, and 
the ordinary rule of construction requires that both, if pos
sible, be so construed as to give effect to each. 

···· Yout's truly, 

-

JAMES LAWRENCE, 
Attorney General. 

CLERK OF COURTS; CERTAIN. FEES CAN NOT BE 
PAIE> OUT OF COUNTY TREASURY. 

Attorney" General's Office. 
Columbus, Ohio, August 27, r88s. 

W . H. Wolfe, Esq., Cle1•l? of Courts, Lancaste·r, Oh-io: 
DEAR Sm :-I have had occasion heretofore to examine 

the question submitted in your favor of the 25th·inst., and am 
compelled to say that, in my opinion, the fees of the clerk 
for making the indexes to pending suits and living judgments 
in pursuance of section 1255 Revised Statutes (amended 78 
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Came Laws; Defit~iti01~ of "Private Fishing JtVaters." 

0. L., 88), can not be paid out of the county treasury, but 
must be taxed as part of the costs in the case. Only such 
fees 'can be paid out of the county treasury as the law speci
fically prescribes shall be so paid: Now I take it that section 
1257 Revised Statutes merely fixes the rate of f~es which 
the clerk is entitled to charge, and does not authorize or 
direct the payment thereof out of the county treasury any 
more than do the corresponding words, ':shall receive the 
fees herein provided," found in the beginning of section 126o 
Revised Statutes. 

Under section 1263 Revised Statutes the clerk is en
titled to receive out of the county treasury, for making up 
and completing general indexes, etc., eight cents for each 
cause . . This, however, does not refer to the indexes of pend
ing suits and living judgments, but to the general index re
quired by section 5339 Revised Statutes. 

I return herewith the bill submitted to me, concurring 
iu the endorsement thereon by the prosecuting attorney. 

Yours truly, . 
JAMES LA\iVREKCE, 

Attorney General. 

GAME LAWS; DEFINIT£0N OF "PRIVATE FISH
. ING WATERS." · 

i\.ttomey General's Office. 
Columbus, Ohio, Augtist 27, r88s. 

Clarence Cttrtai1~, Esq., Prosecutiug Attomey, C1'rc!eville, 
Ohio: 
DEAR Sm :-Your favor of the 22cl inst. was duly re

ceived. In my opinion the terms, "private fishing waters," 
in section 6968 Revised Statutes (amended 82 0. L., 243), 
must be constrlled in a restricted sense as meaning waters 
exclusively private and in which the public has no interest 
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whatevei·. A natural water · course is also a public water 
course, notwithstanding its beclmay be the subject of private 
ownership, with the right to the owner to fish therein: T he 
public have a right in such stream. Hence I think that "pri
vate fishing waters" means ponds or other similar bodies of 
water belonging to a private individual or corporation and 
not ·.:;o connected with any of the public waters of Ofiio as to 
permit the passage of fish from one to the other. Any other 
view would seem to defeat the manifest purpose of the 
statute. 

Yours tru ly, 
JAMES 'LAWRENCE, 

Attorney General. 

OHIO NATIONAL GUARD; :MANNER OF RAISING 
FUN'Q.S BY TOWNSHIP FOR ARMORY FOR. 

Attor11ey General's Office. 
~olumb~ts, Ohio, August 27, 1885. 

D. W. H . Da31, Esq., Attorne)l-at-Law, Bowl-ing G1·een, 
Ohio: 
DEAR SIR :-Your lett~r dated August 17th, but mailed 

i\ ugust 24th has been received. · 
By section 3085 Revised Statutes a township, in which 

all or a majority of the members of a company of the Ohio 
National Guard reside, is required to provide for such organi
zation a suitable armory and drill roorn. \i\That is. a suitable 
armory and drill room must necessarily depend on the cir
cumstances of the particular case. The oblig~tion of the 
township must also be limited by its financial resources or 
the means at its disposal within the tax levy authorized by 
law for general township purposes, for no special levy is 
authorized for the purpose of an armory. Neither can the 
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trustees borrow money or issue bonds to build an armory, 
-except the question be ·first submitted to a vote of the peqple. 
As you state that the question, if submitted to a vote of the 
people, would fail to receive the requisite· number of votes, 
.the issue of bonds need not be considered unless a special act 
of the General Assembly be_ obtained. In my opinion, the 
township trustees have an-iple authority, under existing laws, 
to purchase or lease grounds and erect thereon, an armory, 
provided they have sufficient funds available for that purpose. 
If the trustees have not heretofore levied a tax for general 
township' purposes up to the limit autho1:ized by law, they 
should ·next year increase the levy to that limit, so as to make 
the best provision possible. 

Yours truly, 
JAMES LAWRENCE, 

Attorney Generai. 

LIQUOR LAW; SALE OF INTOXICATING LIQUORS 
WITHJN TVlO MILES OF AGRICULTURAL FAIR. 

_Attorney General's Office. 
Columbus, Ohio, August JI, r885. · 

S. A . Court, ·Esq., Prosec1tting Attonwy, Marion, Ohio: 
DJ~AR Sui :~Your favor of the 29th inst. is received. 

In my opinion it is unlawful, under section 6946 Revised 
Statutes (amended 82 0 . L., 222), to sell intoxicating liquors 
either at saloons· permanently located in a city or vfllage or 
from temporary booths or stands, within two 1i1iles of the 
place where ari agricultural fair is being held. The pro
-hibition is directed· against the sale and does not depend on 
the nature or descriptiot1 of the building or structure in which 
such sale is made. Clearly the statute, as applicable to the 
:State institutions named therein, refers- to permanent as well 
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as temporary places, and, as precisely the same language is 
applicable in the case of agricultural fairs, I see no ground 
for a distinction. Fut:thcnnore, I do not think that section 
3712 Revised Statutes operates to limit the plain provisions 
of section 6946. These sections are not necessarily incon
sistent if full effect be given to each. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

ROAI)S; POWER OF MUNICIPAL CORPORATION 
OVER, IN ATTACHED TERRITORY. 

Attorney Generars .Office. 
Columbus, Ohio, August 31, -r88s . 

. Mr. John L. Adams, Nfayor, D1-'esden, Ohio: 
Dr~AR Sm :-Tn answer to yonr favor of the 26th inst., I 

have to say: 
First-The duty and obligation of a municipal c01·por

ation in resp.ect to the roads and highways in territory which 
has been attached thereto for road purposes in pursuance of 
section 2662 Revised Statutes, is different from its duty and 
obligation in respect to the streets, -alleys, etc., within the 
corporation. By section 2640 Revised Statutes the council 
is specially required to keep the latter open and in repair; 
and it has also power and a corresponding duty to levy a 
tax on the property within the corporation for street improve
ments and repairs: In respect to the roads and highways in 
s~1ch attached terr itory the· corporation has no obligation ex
cept that which results from its voluntary assumption of the 
povvers conferred by sections 2658 to 2663 Revised Statutes 
which do not confer authority upon the council to levy a tax 
~1pon the pr~perty in the territory so attached for road pur-
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poses. Hence, when we come to consider the liability of 
the municipa( corporation for injuries, caused by defective 
and unsafe roads and highways in said attached territory, the 
question stands on a different footing from its liability in 
respect to the streets, alleys, etc., within the corporation. I 
do not know tha.t the question has ever been judicially de
ci<led, but, in my opinion, the corporation is not liable for a 
mere failure to )<eep the roads and highways iu such at
tached territory in good condition, but at most i3 liable only for 
s uch damages as result from the positive misfeasance or negli
gence of the corporation, its officers or agents, in exercising 
the powers conferred upon it by the statutes. T he corpora
tion can not be charged with the failure of the township 
trustees to levy a sufficient lax to keep the roads and high
ways i11 such attached territory in repair. \Vhile the council 
may expend the funds of the corporation in improving said 
roads and highways, it is not obliged to do so. 

Second- The question is not altogether clear; but I am 
of the opinion that, under section 2830 Revised Statutes, 
(amended 78 0. L ., 184), a resident of ter ritory attached to 
a municipal corporation for road purposes, who is charged 
with a road tax levied by the township trustees, may dis
charge the same by labor on the roads as provided in said 
section. It is true that there is no p rovision for a super
visor of roads. in such attached territory, while the statute 
speaks of such labor being pcrfonne<\ under the direction 
of the supervisor, whose certificate is to be received by the 
county treasurer. Still the statute is general providing that 
any person charged with a road tax (i. e., township road 
tax) may discharge the same by labor on tl1e public high
ways. etc. The street commissioner or other proper officer 
who has charge of the roads and high~vays in said attached 
territory being an officer with corresponding duties to those 
of the supervisor of roads, I think that he takes the place of 
the supervisor in working out the road tax in said territory, 
and that his certificate is to be received hy the county treas-
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urer in the same manner as the certificate of the supervisor 
in a similar case. Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

GETTYSBURG MONUMENT; APPROPRIATION 
FOR; HOW APPLIED. 

Attorney General's Office. 
Columbus, Ohio, September 5, 1885. 

Hon. E . B . Finley, Adj'lttant General: 
DEAR Sm :-In reply to your favor of the 4th inst. I have 

to say that, in my opinion, no part of the money appropriated 
by the act of May 4th, 1885 (82 0. L., 263), to purchase a 
portion of the· land upon which the battle of Gettysburg was 
fought and to··erect thereon a monument, can be used to de
fray expenses of the delegation, who, at your invitation, re
cently met at Gettysburg for the purpose of pointing out the 
localities where th~ Ohio soldiers fought in that battle. 

Yours truly, 
] AMES LAWRENCE, 

Attorney General. 

LIQUOR LAW; SALE OF LIQUOR WITHIN TWO 
MILES OF FAIR; KIND OF FAIR MEANT. 

Attorney General's Office. 
Columbus, Ohio, Septe1i1ber 8, 1885. 

A. W. McCoHnell, Esq., Co1tnty Auditor, Wauseon, Ohio: 
DEAR Sm :-It} my opinion, section 6946 Revised Stat

utes (amended 82 0. L., 222), applies to any agricultural 
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fair, and l do not think it makes any difference whether such 
fair is held by the county society or by an independent cor
poration or association. 

You rs truly, 
JAMES LAWRENCE, 

Attorney General. 

MASONIC BENEVOLENT ASSOCIATION; NOT EN
TITLED TO ADMISSION INTO OHIO. 

Attorney General's Office. 
Columbus, O hio, September 9, 1885: 

H on. Henry !. Reimmmd, Superintendent of btsnraJ~ce: 
DEAR Sm :-Having examined the papers submitted by 

the Masonic Benevolent Association of Central Illinois, I am 
of the opinion that said association is not enti tled to be ad
mitted in this State. 

First-I adhe.re to the opinion heretofore expressed hy 
me that a corporation organized under the laws of another 
state to insure the lives of members on the assessment plan 
is en titled to admission to this State only when it · appears 
that such corporation is organized solely for the purpose 
mentioned in section 3630 Revised Statutes. The purpose 
for which corporations can be formed under section 3630 
Revised Statutes is limited to the mutual protection and re-
1ief of its members and the payment of stipulated sums of 
money to the family or heirs of deceased members, and the 
Supreme Court has held that a contract by such a corporation 
to pay, in case of a member's death, "to himself or assignees," 
"to his estate," "to his executors· or administrators," or to 
any person, whether a relation or not, who is not of 
his family or heirs, is against public policy and void. By 
the Illinois statute corporations, associations or societies may 
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be organized for the purpose of furnishing life indemnity 
or pecuniary benefits to the widow, orphans, heirs or relatives 
by consanguinity or affinity, devisees or legatees of deceased 
members, or accident or permanent disability indemnity to 
members thereof, and where members shall receive no money 
as profit, and where the funds lor the payment of such· bene
fits shall be secured, in whole or in part, by assessmei1t upon 
the surviving members. Under this statute the "Masonic 
Benevolent Association of Central Illinois" was ·organized 
for the purpose of giving financial aiel to . the widows, 
orphans, heirs and devisees of deceased members. It is 
c!aimecl by the counsel of said company that the term "dev
isee," in accordance with the maxim "noscitere a sociis" 
must be construed as limited to devisees who are of the 
widows, orphans and heirs of deceased members, but I can 
not accept this view. li1 my opinion, the term embraces a 
distinct and independent class of beneficiaries i1ot authorized 
by our statute:. 

Second__:_:Furthermore a corporation organized under the 
laws of another state to insure the lives of members on the 
assessment pla·n should not be admitted to this State, un
less it appear that its business is transacted substantially in 
compliance with the laws of Ohio api)ljcable to like . cor
porations. The certificate of incorporation of said Masonic 
Benevolent Association provides for the payment of the ex
penses of s-aid association from a surplus fund made up of 
admission fees ancl a certain portion. of death assessments 
set apart for such fund. This is contrary to sectiop 363oh 
Revised Statutes which provides that the expenses of such 
corporations shall be met by fixed annual payments or by 
assessments made and designated to be for such expenses; 
but sttclr assessment shall, in no case, be made or become a 
part of any assessinent to pay a loss by death, and no part of 
the mortuary fund shall, in any case, be used to pay expenses. 
This provision of our laws was enacted because of the great 
abuses which had arisen by reason of the commingling of. 
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the mortuary and expense funds under plans more or less 
similar to that of said Masonic Benevolent Association. 

T hird-But it is claimed that this· is an association of 
secret societies, and hence, by section 8 of the act of Apt:il 
12, 1880 (77 0 . L., 181), is exempt from the provisions of 
said act, i. e., the supplementary sections to section 3630 
Revised Statutes. Under this view, you would have no 
authority to issue a license to said association, for your de
partment would have no jurisdiction over it.. I n my opinion, 
however, the exemption provided for in said section 8 of the 
act of Apri l rz, r88o, is not applicable to an association such 
as said "Mason ic Benevolent Association," which merely 
limits its membership to affiliated master masons in good 
standing, but is neither incorporated as a secret society nor 
under the jurisdiction of any grand lodge or other body of 
a secret society. .!VIoreovcr the exemption in question applies 
only · to associations formed for the mutual 6enefit of the 
members thereof and their families exclusively, while the 
purpose of this association is much broader, including heirs 
and devisees as beneficiaries. 

Yours truly, 
JAMES LAWRENCE, 

At torney General. 

LIQUOR LAW; EXCEPTION FOR CERTAIN SALES 
OF LIQUOR UNDER SECTION 6946. . 

Attorney General's Office .. 
Columbus, Ohio, September 9, 1885. 

Mr. !. C. Weaver, Grewville, Oh-io: 
DEAR SIR :- Your favor of the 8th inst. is received. 

Section 6946 Revised Statutes (amended 82 0 . L., 222), 
does not except from its operation sales of liquor for . me-
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dicinal or mechanical purposes, but, in view of the evident 
purpose of said act as well as of the general course of legis
lation in reference to intoxicating liquors, I am of the 
opinion. that said section would not be held applicable to sales 
of intoxicating liquors by druggists upon prescriptions issued 
in good faith by reputable physicians, or for exclusively me
·chanical purposes. I do not think that si.lles by a druggist 
fot· what he considers medicinal. purposes, · but without such 
prescription, are exceptional. · 

See the case of Schaffner vs. the State, 8 0. St., 64:2, in 
which a somewhat similar question a rising unclei· the act of 
.:VIay I. r854, \\'as before the Supreme Court.· I do not think, 
howcvet~, that the grounds for the decision in that case exist 
here. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General: 

SURVEYOR OR ENGINEER; FEES OF UNDER 
SECTIONS 4454-4456 .. 

Attorney General's Office. 
Columbus, 'Ohio, Sepfember 9, 1885. 

John -,v. TVinn, Esq., P1·oscwting Attomey, Defiance, Ohio : 
DE:\R Sm.:-Your favor of the 3d inst. · was duly re

ceived. In my opinion the surveyor or engineer employed 
under sections 44-54-4456 Revised Statutes relating to co~mty 
ditches is not entitled to any allowance for his expenses· in 
connection with such work. Having had occasion ht'reto 
fore to examine this question, I enclose herewith copy of a 
Jetter · by me to Mr. Plattor, the prosecuting attorney of 
Paulding County. · 

I am unable to conciu· in the opinion of my predecessor, 
Hon. Geo . .K. Nash, to which you refer. In his letter to Mr. 
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Enos, dated March 13, 1882, he does not g ive the reasou 
for his opinion, but I infer that he bases it upon the pro
vision in section 4456 that the engineer shall make and file 
with his report an itemized bill of all costs made· in the 
proper discharge of his duty under that and the two pre
ceding sections; for, in the same opinion, he holds that the 
engineer is not entitled to his expenses in connection with· 
subsequent services performed by him in the construction 
of the ditch, saying that he docs not find any express pro
vision in the statutes authorizing the payment of such ex
penses. Tn another opinion g iven by M r. Nash relative to 
the compensatiot'l of the county surveyor he ·says: ' 'I know of 
no law which authorizes a county su rveyor to charge ex
penses in addition to the per diem allowed by law, when em
ployed by the clay. You might as well pay the viewers and 
chain .carriers. fot· instance, under section 4664 Revised Stat
utes, 'their living and other expenses, as to pay the surveyor. 
He is paid $s.oo per day by the same language the viewets 
and chain carriers r•eceive $ r. so and $t.oo respectively. and 
no more." 

Mr. Nash thus recognizes the necessity of an express 
provision of the statutes in order to authorize the payment 
of expenses in such cases. Xow there is · no such express 
provision unless it be that contained in section 4456 relative 
to the return of an itemized bill of costs by the surveyor. 
ln addition to what 1 have said in the letter to Mr. Plattor 
1 suggest the following considerations which in a case of 
doubtful construction are entitled to some weight. 

F irst-The county surveyor or an engineer employed on 
the part of the county for public work is not usually allowed 
by the statutes anything for his expenses, although in some 
cases he is allowed mileage. 

S~cond-The term "costs" as ordinarily used in the 
statutes does not mean or include the expenses of an. officer, 
or other person in the performance of work authorized or 
required by law. 

Third-Section 4456 docs not purport to be a statute 
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fix ing the compensation or allo·wance of the persons employ
ed on the ditch improvement, but that matter is provided for 
in section 45o6. The natural place in which to find a pro
vision for expenses, i [ the same was intended, would be in 
the latter section. 

Fourth-There is no provision in section 4456 requir
ing the allowance by the county commissioners of any por
tion of the bill of costs returned by the engineer, nor does 
section 4507 make provision for the allowance of any ex
penses. The term "fees" in the latter sect-ion evidently docs 
not mean expenses, but refers to the allowance (or services. 
It can scarcely be supposed that the General Assembly would 
expressly require the allowance of the bill of fees, while per
mitting a bill for expenses · to be returned by the engit~eer 

without such allowance. The amount of the former is 
definitely regulated by statute, and hence there is much less 
liability to abus~ .than in the case of the latter. 

Yours. truly, 
JAUES LAWRENCE, 

. Attorney G"eneral. 

BUILD.l NG ASSOCIATION S; ARE NOT "COM
PANIES'' BUT ASSOCIATIONS. 

Attorney General's Office. 
Columbus. Ohio, September 9, . 1885. 

A. C. Carpe11ter, Esq., Cleveland, Ohio: 
D EAR Sue - Your favor of the 8th inst. is received. In 

my opinion the name of a building association should. not end 
with the word "company.'' Section 3269 Revised Statutes 
provides that the provisions of chapter I, title II do not apply 
when special provision is made in the subsequent chapters 
of said title. Now the subsequent sections relating to such 
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corporations uniformly designate them as "associations," 
and the word company is never used. Inasmuch· as it would 
be manifestly an improper use of language to speak of an 
"association company," T do nol lhiuk il an unwarranted 
construction to say that these sections make provision for the 
name of such corporations, to wit: that they are to be called, 
"associations," instead of companies. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COUNTY TREASURER; KO COMPENSATION FOR 
CARE OF TWO MILE ASSESSMENT PIKE 
l30NDS. 

Attorney General's Office. 
Columbus, Ohio. September r r, 1885. 

B. M . Clendening, Esq., Prosecuting Attome:y, Celi1ta, Ohio: 
DE.\R SIR :-I am not sure that I understand what you 

mean by the "care and handling" by the county treasurer of 
the two mile assessment pike bonds referred. to in your favor 
of the 10th inst., but I can not think of any possible service 
which the treasurer could render in connection with such 
bonds that would entitle him to compensation. Bonds is
sued 11nder authority of the statutes relating to two mile 
assessment pikes are "bonds of the county" expressly so 
termed, and hence, under section 1 II7 Revised Statutes, no 
compensation, percentage, commission, or fees shall be al
lowed to the treasurer on any moneys· received from thP 
proceeds of such bonds. The treasurer can receive no al
lowance or compensation for any other service performed by 

·him in connection with said bonds, for there is 'no statute 
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authorizing the same. He is entitled only to such compensa
tion or allowance as the statutes expressly provide. 

Yours truly, 
JAMES LA WRENC~, 

Attorney Ge~eral. 

FIRST DISCIPLE CHURCH OF NORTH ROYAL
TON; ARTICLES OF INCORPORATION OF. 

Attorney General's Office. 
Columbus, Ohio, September 15, r885. 

H on. J. S . Robiuson, Secretary of State: 
DEAR SIR :- I return ·herewith the articles of incorpora

tion of the · First Disciple Church of North Royalton, and 
respectfully advise that you decline to file the same in your 
office. Religi'oi1s societies are to be incorporated under the 
general statutes relating to corporations and are governed 
by the ·general provisions applicable to corporations not for 
profit, except where special provision is made to the contrary. 
The fatal objection of said articles is the recital of the 
election of the incorporators as trustees prior to the filing o£ 
said articles. For this thet:e is no authority of law. There 
are some other matters ·set forth which might more properly 
be omitted, and I have taken the liberty to rewrite said 
articles as a suggestion of what seems to me to be the proper 
form 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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COSTS; LIABILITY OF SURETY ON BOND, IN 
CASE BEFORE .MAGISTRATE. 

Attorney General's Office. 
Columbus, Ohio, September r6, r88s. 

T. H. Toller, Esq., Attome)J-at-Law, Dennison, Ohio: . 
DEAR Sm. :- Your favor of the r6th inst. is recei.ved. 

In my opinion the- person who becomes security for costs 
under section 7136 Revised Statutes (amended So 0. L., 
198) is liable only in case the complaint is dismissed by the 
justice of the peace. If the magistrate binds over the ac
cused to the P.robate Court the liability of such surety ceases, 
whatever ·may be the disposition of the case in the Probate 
Court. 

Yours truly, 
JAMES LAWRENCE, 

~\ttorney General. 

BOARD OF EDUCATION,; ESTIMATES BY, FOR 
. TAX LEVY. 

Attorney General's Office. 
Columbus, Ohio, September 21, or885. 

Hon. L .· D. Brown, Conwi:ission(!'/1 of Schools: 
DEAH SIR :-I 1:eturn herewith the letter of Mr. T urner, 

the auditor of Montgomery County, which· yon submitted to 
me. Section 39!58 Revis.ecl Statutes provides that each 
board of education, except in cities of the first grade of the 
first clas-s, sha1! annually between the first Monday in April 
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and the first Monday in June, make estimates of the amount 
of money necessary to be levied as a contingent tund, and 
section 3960 provides that the board shall certify in writing 
to the county auditor on or before the first M on clay of J une 
in each year, the amount so estimated. The acts here re
quired being for the public benefit and time not being of the 
essence of the thing to be clone, 'the foregoing provisiJ?nS 
must be regarded as merely directory to the extent that, 
where a board of education has failed to make such estimate 
and certificate within the ti me limited, it may do so at any 
time afterwards until the auditor l{as delivered the tax dupli-· 
cate for the year to the county treasurer. \1\There, as in the 
case presented, the· auditor has been perpetually enjoined 
from placing a certain levy upon the duplicate, of course the 
board of education can not cause the same levy to be placed 
upon the duplicate by making another estimate therefor. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

TAXATION; CERTAIN ASSESSMENTS; WI-lEN 
PLACED ON DUPLICATE. 

Attorney General's O ffice. 
Columbus, Ohio, September :22, r885. 

Ja:mes T . Close, Esq., P.rosecnting Attorne'y, Upper San
dusk'y, Ohio: 
DEAR Sm :·-:-Your favor of the :2 rst in st. is received. 

In my opin ion the assessments mentioned in section 4480 
Revised Statutes (amended 78 0. L., zo8) are not to be 
placed upon the general duplicate fo r collection as delinquent 
taxes, unless the same have remained unpaid . for the fu ll 
period of one year after they were placed on the special dupli
cate. 
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In the case to which you refer the assessments can not 
be placed ·upon the general duplicate for 1885. 

Yours truly, 
JAMES LAWRENCE, 

Attorney. General. 

COSTS; POUNDAGE; HOW DEDUCTED FROM PRO
CEEDS OF EXECUTION. 

Attorney General's Office. 
Columbus, Ohio, September 22, 1885. 

J olm G. Bea.tt31~ Esq., Atto?'ney-at-Law, Col,umbiana, Ohio: 
DEAR Sm; :-Your favor of the 18th in st. is received. 

The poundage allowed to a constable and sheriff on moneys 
. made on execution is not to be taxed as costs in the case, 
· but is to be deducted from the amount made on such execu·· 
.tion and the balance apt)lied on such judgment. For in
stance, suppose there· is a judgment agai11st a defendant be
fore a justice of the peace for $r.oo including costs, and a· 
constable sells property on execution for $50.00. Here the 
poundage of $2.00 is to be first deducted from the proceed;; of 
the sale, leaving $48.oo to be applied on the judgment. T he 
poundage practically comes out of the judgment debtor, for 
the judgment is only satisfied to the extent of the amount 
applied thereon. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Voter-Election,· Proclamation of Sheriff; Need Not 
111 ention Proposed Ame1~dments. 

REGISTRATION LAW; CERTAIN STATEMENT 
MUST BE SIGNED BY VOTER.-

Attorney General's Office. · 
Columbus, Ohio, September 24, r885. 

0. J. Cosgrave, Esq., Cincin11ati, Ohio: 
I have given no opinion relative to the registration blanks 

referred to in Commercial Gazette editorial, but am of 
opinion that statement required by section 2926c of registry 
Jaw must be subscribed by the voter either by signing his 
name or making his mark. 

JAMES LAWRENCE, 
"By telegram." Attorney General. 

ELECTION·; ··PROCLAMATIO~ OF SHERIFF: NEED 
NOT MENTION PROPOSED A::.VIENDMENTS . . . . 

Attorney General's Office. 
Columbus, Ohio, September 24, x885. 

S. W. Mercer, Esq .. Editor of Democrat, Medina, Ohio: 
D1,;,\R SIR :-Your favor of the 22d inst. is received. 

The law does not require the sheriff, in his proclamation, for 
the October election, to mention the proposed amendments 
to the constitution submitted at the last session of the General 
Assembly. The_ only publication ·thereof required is that 
provided for in section I article XVI of the constitution and 
the act of April 9th, 1885 (82 0. L., It6). 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Elect-ion; Reg-istrat·ion Law; Constructiou of- -Board of 
· Ednca-tion,· Power to Inw·r Debt in Bttilding School

houses. 

ELECTION; REGISTRATION LAW; CONSTRUC
TION OF. 

Attorney General's Office. _ 
Columbus, Ohio, Septe1~1ber 24, I885. 

Editor Pla·in Dealer, Cleveland, Ohio : 
T he registry law, 82 0 . L., 23, clearly allows a voter 

coming of age before the election to register. I also think 
that persons who will be enti tled to naturalization between 
t he last clay of registration and the election may register. 
If denied the right to do so they would on becoming natural
ized undoubtedly be entitled to vote .without registration, for 
the General Assembly can not constitutionally deprive any 
person -of the right to vote, who on the day of election is a 
qualified voter under section one, article four of the con
stitution, unless such person has had a reasonable oppor
'tunity to register. 

Jn my opinion registrars are authorized to pass upon the 
qualifications of a person offering to register, and may re
ject such penon if satisfied fi·om the proofs offered that he 
·is no't legally entitled to vote. Their action, however, may 
in a proper case be controlled by mandamus. 

"Hy telegram." JAMES LA W RENC_E . 

BOARD OF EDUCATION ; POWER TO INCUR DEBT 
IN BUILDING SCHOOLHOUSES. 

Attorney General's Office. 
Columbus, Ohio, September 25, 1885 . . 

R . S. Parller, Esq., P1'0sewt·ing Attorne31, Bowling G1'een, 
Ohio : 
DEi\R SrR :- Y 9ur favor of the 22d inst. is received. A 

·boa rd of educatjon has the power to purchase sites and erect 
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the necessary school houses for the district, and is authorized 
to levy a contingent fund \vhich may be applied for such 
purpose. Such board can not issue bonds, or borrow money 
except as authorized by statute, but, in my opinion, under 
the general power to contract referred by section 3971 Re
vised Statutes, together With its duty to make suitable pro
vision for all the schools of the district, it has power to con
tract for the purchase of a site and the building of a school 
house, provided the same can be paid for out of the levy for 
a contingent fu nd authorized by law. I mean. that a board 
of education may incur a debt for said purpose, the collection 
of which can be enforced. There is no statute similar to 
sections 26<)8 and 2 702 Revised Statutes applicable to boards 
of education. I do not think that the board should under
take to contract beyond the amount of the levy already made 
but not yet collected, nor should it build upon land to which 
it has not acquired a proper title. 

~ ' .. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

SCRIP LAW; SCRIP ISSUED IS TRANSFERAB~E. 

Attorney General's Office. 
Columbus, Ohio, October, 3, t88s. 

H 011 . Larkin M cH1tgh, Commissioner of Labor Statistics: 
DEAR Sm :-Your favor of the rst inst. is received. 

Section 70 t5 .Revised Statutes, as amended April r, 1885 
(82 0 . L., 120), provides that the amount of any scrip, 
token, check, draft, order, or other evidence of indebtedness,· 
sold, g iven, delivered, or in any manner issued in violation 
of the provisions of said section, may be recovered in money 
at the suit of any holder thereof, against the person, firm, 
company or corporation selling, giving, delivering, or in any 
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. Probate Judge,· Fees in Certain Cases. 

manner issuing the same. The fact that scrip so issued is 
marked, "not transferable," does not prevent the operation 
of the foregoing provision of the statutes. Although thus 
marked such scrip may be assigned by the original holder, 
and the person to whom the san1e is assigned may bring a 
suit thereon in his own name ai1d recover a judgment in 
money for the amount thereof. In case of a suit by an as
signee or subsequent holder of such scrip, it will be necessary 
to show that same was orig inally issued in violatioti of the 
statute. 

Yours truly, 
JAMES LAWRE NCE, 

Attorney General. 

.. . 
PROBATE JUDGE; FEES IN CERTAIN CASES. 

Attorney General's Office. 
Columbus, Ohio, October 2, r885. 

Robe?'t C. Mille·r, Esq.; P1·osewt·ing Attorne-y, Washington 
C. H., Ohio: 
DEAR SIR :-In reply to your favor of the 26th ult. I 

have to say : 
First-I am of the opinion that the allowance to the 

probate judge under section 6470 Revised Statutes covers 
his services under section 7178 and hence that he cannot 
retain any fees for such services. A proceeding had under 
the latter section is undoubtedly criminal business, within 
the meaning of section 6470. 

Second-Vlhen an affidavit has been filed in the probate 
court in an inquest of lunacy but the alleged lunatic is not 
found and the sheriff makes return accordingly, I am of the 
opinion that all costs specified in section 719 Revised Stat
utes, which are properly made in said proceeding, are to be 
p~i d out of the county tr~asury. Of course no fee can be . 
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County Commissio1~crs)· No Power to Appropriate MoMy 
For Teachers) Jnst·itute. 

charged for holding an inquest or for making out a certificate 
in such case. 

Third-Neither in the case mentioned, nor in any other 
case which can arise in an inquest of lunacy, is the sheriff 
entitled to receive out of tl;e county treasury the amount of 
"buggy hire" paid by him. 

Yours truly, 
J AMES LAWRENCE. 

Attorney General. 

COUNTY COMMISSIONERS; NO POWER TO AP
PROPRIATE l\IO~EY FOR TEACHERS' INSTI
T UTE. 

Attorney General's Office. 
Columbus, Ohio, October, 2, r885. 

H on. L. D. Brown, Commissioner of Schools: 
DE,\R SIR :- ·where the institute fund of a county is ex

hausted, the county commissioners have no authority to ap
propriate a sum of money from the county treasury towards 
the support of a teachers' institute. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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Schools; Ma11ner of Disbursing School Funds,· Enmneration 
· of Youth. 

SCHOOLS; MANNER OF DISBURSING SCHOOL 
FUNDS ; ENUMERATION OF YOUT H. 

Attorney General's Office. 
Columbus, Ohio, October 3, 1885. 

Nfr. J. T . So·we?'S, President Board of EdlfCa/<io1~, Bradford, 
Ohio: 
DEAR SH{ :-Your favor of the 1st inst. is received. 
First-Section 4047 Revised Statutes provides that, ex-

cept in cases otherwise provided for, no treasurer of a school 
district shall pay out any school money except on an order 
signed by the president and countersigned by the clerk o£ 
the board of education. T he clause ''otherwise· provided for' ' 
refers· to the payment of teachers in the sub-districts. See 
section 4018 and 4019 Revised Statutes. 

Two-You do not state the kind of a school district to 
which you refer. In sub-districts the director who is clerk 
is required to · take . the enumeration of youth in his sub
district; in a township district not divided into sub-districts, 
the pr~siclent of the board shall take the enumeration; and in 
other districts the clerk of the board shall employ a sufficient 
number of competent persons for such purpose. See section 
4032 and 4033 Revised Statutes. As a member of the board 
is thus· in some cases required to take the enumeration I see 
no objection to his being employed to do so in cases when not 
so required. I also think that a member of the board who 
is. either required b); the statute or employed to take enumera
tion is entitled to ati allowance therefor not exceeding $2.00 

per clay. 
Yours truly, 

J AMES LAvVH.ENCE, 
Attorney General. 
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l ust-£ce of the Peace; Commission i\tlust Issue to, in ReasoiL
able Time. Case of Horace Heam. 

JUSTICE OF THE PEACE; COMMlSSION MUST 
ISSUE TO, IX REASO~ABLE TlME; CASE OF 
HORACE HEARN. . 

Attorney General's Office. 
Columbus, Ohio, October 3, 1885. 

H on. C corge H oadfy, Go·uemor: 
SIR :-From the papers submitted to me, which I here

with return, it appears that on the 7th day of April, 1884, 
Horace Hearn was elected justice of the peace of Green 
Township, Hamilton County, and received a certificate of 
such election from the county clerk, but he has never re
ceived from the governor a commission to fi ll such office · 
and never until the 12th day of September, r885, produced 
to the secretary of state a cer tificate of his election so as to 
entitle him to a·commission. The question now presented is 
whether a commission should be issued to him, and if so, 
whether it should be dated now or at the elate of li is election . 

Under the constit.ution the term of office of a justice of 
the peace is three years, but no definite time is fixed for the 
commencement of such term. By section 83 Revised Stat
utes, a justice of the peace i~ entitled to receive froni the 
governor a commission to fill such office upon producing to 
the secretll'y of state a legal certificate of his being duly 
elected. By section 579 Revised Statutes (amended 8o 0 . 
L., 186), it is provided that, when a person is elected to the 
office of justice of the peace, and receives a commission from 
the governor. he shall forthwith take and subscribe an oa~h 

, of office, and that each justice of the peace so qualified shall, 
.before he is authorized to discharge any of thP. duties of his 
office, ancl within ten clays after taking the oath, enter into a 
bond, etc., and that, on ref usa I or neglect to enter into such 
bond, the office shall be deemed vacant. The issuing of a 
commission is thus precedent to his right to qualify or to 
dikharge any of the duties of his office. The. statutes 
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Board of Education,· Cottrses of Study Prescr-ibed by, M1ts\ 
be Reasonable. 

prescribe no time within which a commission must be issued, 
but from the necessity of the case it seems to me there must 
be some limitation. No time being- fixed for the commence
ment of the term of office, the same must be considered as 
commencing- from the issuing of the commiss ion . l-Ienee, 
if there is no limitation; a person could hold his certificate of 
election fo r any number of years, and, whenever it suited his 
convenience, he could come in and obtain his commission to 
serve for three years from that time. An affirmative act 
being required of the person elected justice of the peace, to 
wit, that he produce to the secretary of state t he certificate· 
of his election, I have reached the conclusion that, hi~ failure 
to do this within a- reasonable time should be regarded as 

·a refusal to serve, so as to ci·eate a . vacancy in the office. 
Tn the present case the cleiay has been almost a year and 
a half, which, in my judgment, is an unreasonable time. I 
t hercfore am of the opinion that a commission should not 
now be issued to :\fr. Hearn, but that a new election should 
be held to fi ll the office. 

I am further of the opinion that there is no authority 
in any case to · elate a commission back of the time of its 
execution. Yours truly, 

JAMES LA \11.1RENCE, 
Attorney General. 

DOARD OF EDUCATIO:l'\; COPRSES OF . STUDY 
PRESCRIBED DY, UUST DE REASONABLE. 

Attorney General's Office. 
Columbus, Ohio, October 15, 1885. 

Prof. L. L. H . A11stin, Superillff'ndcnt of Schools, Napoleon, 
Ohio: 

DEAR Sw :-Not being authorized to give to you an offic
i;~! op inion on the questions presented in your favor of theIr th 
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Ohio National G·uard; Title to Armory Owt~ed by Two 
Townships. 

insl., I feel that t ought not to interfere further than to say 
that the rules adopted by a board of education in reference 
to lhe courses of study must be reasonable. I do not know 
what view the courts would take of the matter, but, in my 
judg ment, a rule requiring a pupil on entering lhe high 
schools to select either a German-English or a Latin-English 
course of study, is nol reasonable, and hence could not be 
enforced .. S uch a rule in effect requires each pupil to study 
either the Latin or German language, and I do not think 
the board is authorized to make such a requirement. Neither 
do I think that the board can compel a pupil to continite the 
study of a foreign or dead language notv•ithstanding such 
pupil on entering the high school selected the course em
bracing such language. 

Yoms truly, 
JAMES LAWRENCE, 

Attorney General. 

OHIO NATIOKAL GUARD; TITLE TO ARi.VlORY 
OWNED BY TWO TOWNSHIPS. 

Attorney General's Office. 
Columbus, Ohio. October r 5, 1885. 

Hon. E . B. Finley, Adjutant General: 
DE.\R SIR :-I return herewith the letter of Ezekiel 

Moore submitted to me. T he statutes clo not expressly 
prescribe how the titk lo real estate shall be vested . when 
·two or more townships join in purchasing land apd erect
ing thereon an armory and drill room for a company of the 
Ohio National Guard. I think, however, that such title 
should properly be taken to the several townships in common, 
according . to their respective interests therein. I do not 
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Justice of the Peace; Case ·of Horace Hearn. 

think the title should be vested in a council of administra
tion as suggested by Mr. 'Moores. 

Under a fair construction of the eight sub-divisions of 
section 2732 property belonging to one or more townships 
and used for an armory and drill rooms as provided in section 
3085 Revised Statutes is exempt from taxation. 

Yours t ruly, 
JAMES LAWRENCE, 

Attort1ey General. 

JUSTICE OF THE PEACE; CASE OF HORACE 
HEARN. 

Attorney General's Office. 
Columbu~, Ohio, October 15, r88s. 

Hon. Geo1'ge Hoadly, Governor: 
SIR :-I return herewith the letter of Horace Hearn 

relative to the iss·uing to him of a commission as justice of 
the peace. I do not think that the fact that Mr. Hearn took 
an oath and gave a bond, upon receiving his certificate of 
election from the county clerk, affects the question. The 
issuing of a commission to him by the governor is precedent 
to his right to qualify and such oath and bond can have no 
v~liclity. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Liquor Law; Swtday Closi11g La1.v; Act of AP1'il 17, 1883. 

(8o 0. L., 164.) 

LIQUOR LAW; SUNDAY CLOSING LAW; ACT OF 
APRIL 17, 1883 (8o 0 . L., 164). 

Attorney General's Office. 
Columbus, Ohio, October r 5, 1885. 

ivfessrs. !. Ste·inem and Brother, Fostoria,, Ohio: 
GENTLEMEN:-Your favor of the 13th inst. is received. 

If a restaurant· or eating house is connected with a saloon 
where intoxicating liquors arc sold on other days ·of the 
week, the room or part of a room used as a restaurant or 
eating house may be open on . Sunday provided the room or 
part of a room used as a saloon is securely closed. It is 
not necessary that the partition separating the two places 
should extend to the ceiling but it is sufficient if such patti
tion prevents the passage of persons from one place to the 
other and if the door or other opening therein is fastened. 

Furthermoi·.e section 7 of an act of April r7, 1883 (8o 
0. L., 164) ha.ving accepted a room used as an eating house 
from the operation of the Sunday closing law, the subsequent 
part of said section authorizing municipal corporation-> t0 

regulate the sale of beer and native wine on Sunday can have. 
no application to a room or part of a room used as an eat
ing house. The council can not by ordinance provide f•)r 
the closing of a room or part of a room used as an eating 
house provided . the saloon part is closed in the manner I 
have indicated. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 



714 OPINIONS OF THE ATTORNEY. GENERAL 

Municipal Corporation; Transfe·r of Money From One Fund 
to Another. Townships; TraHsfer of Money From One 
Fu.nd to Another. 

MUNICIPAL CORPORATION; TRANSFER OF 
MONEY . FROM ONE FUND TO ANOTHER. 
TOWNSHIPS ; TRANSFER OF MONEY FROM 
ONE .FUND TO ANOTHER. . 

Attorney General's Office. 
Columbus, Ohio, October 16, r885. 

Mr. I. C. Frederic/~, City T?'easu?'e?', Leetonia, Ohio: 
DEAR SJ R :-First-Except as i)rovided in sect ion 2834 

Revised Statutes, the council 9f a municipal <;orporation has 
no authority to transfer money from one fund to another. 
I do not think that the expectation of restoring the same at 
some fut.ure time makes any difference. See section 2698 
Revised Statutes. In case of an illegal transfer of funds the 
treasurer is p rimarily liable and the. action of the council 
would be no protection to him . 

. Second-In reference to the transfer of township funds 
I. prefer to express no opinion unless advised of the par
ticular fund which it is proposed to transfer. The fund for 
the relief of the poor. must be applied solely to that purpose 
and can not be transferred to any other fund. So a.lso by 
fair · inference from section 2834 a fund raised for a special 
purpose must . be applied to that ptfrpose so far as needed. 
T he general fund ,of a. township may be expended fo r a.ny 
township purpose, except the support of schools or the pay
ment of the interest and principal of the debts of the town
ship. 

Yours truly, 
J AMES LAWRENCE, 

'!\ ttorney GeneraL 
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Boa·rd of Education; Courses of Stttdy Prescribed by, Must 
be Reasonable. 

BOARDS OF EDUCATION; COURSES. OF STUDY 
PRESCRIBED.BY, MUST DE REASONABLE. 

Attorney General's Office. 
Columbus, Ohio, October 16, 1885. 

Mr. W . F. Balsley, Presidmt Board of Education, Napoleon, 
Ohio: 
DEAR S1R :-Before reaching your favor of the roth 

inst. I wrote yesterday to Pt'of. Austin in reply to a letter 
from him involving the same questions submitted by you. 
Section 4020 Revised Statutes authorizes a board of educa
tion to prescribe a course of study for the schoo ls under its 
charge, but the rules upon this subject nu,tst be reasonable. 
See Sewell vs. Board of Education, 29 0. St., 89. 

In any given case I think that the question turns on 
~he reasonableness of the rule. Now section 4020 provides 
that all branches shall be taught in the English language, and 
a fair constntction of section 402r merely authorizes the 
board to cause the German or other language to be taught to 
those pupils whose parents desire them to stucly the same. 
As I said to Prof. Austin, I do not know what view the 
courts would take of the matter, but in tny judgment a rule, 
which in effect requires a pupil in the high school to study 
either the Latin or the German Language, is not reasonable, 
and hence can not be enforced. In my opinion a pupil who 
has selected the Latin course may afterwards quit the study 
of Latin, but I do not think that such pupil, after dropping 
the Latin, has a right to take up the study of Genna1:1 with
out the consent of the board. 

Yours truly, 
JAMES LAWRENCE, 

Attomey General. 
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Pmitentiar'J'). Construction of SidewaJils A1·omtd; Act of 
April 16, x88s-County Auditor; No Compensation 
For Making Report of Commissioners. 

PENITE.l\'TIARY; C01 STRUCTIO>.T OF SIDE
WALKS AROUND; ACT OF APRIL 16, 1885. 

Attorney General's Office. 
Colt.tmbus, Ohio, October r6, 1885. 

Hon. Isaac D. Peetre'j') Warden Ohio Penitentiary: 
DEAR $m :-I return herewith the notice enclosed in 

your favor of the 8th inst. Section 7 of the act of April 16, 
1885 (82 0. L., 122) provides for the construction of side
walks in front of State property at the expense of the State. 
Said section provides that the State's proportion of the ex
pense of con~tructing such sidewalks shall be paid on the 
order of the governor on the warrant of the auditor out of 
any money ·in the treasury not otherwise appropriated. I do 
not regard this provision, however, to be a sufficient appro-. 
priation under the constitution so as to authorize any money 
'to be drawn out of the State treasury. Hence I think that 
the cost of constructing the sidewalks referred to by you 
can not be paid until the General Assembly has made a 
specific appropriation for that purpose. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COUNTY AUDITOR; NO · COMPENSATION FOR 
MAKING REPORT OF COMlVIISSIONE RS. 

Attorney General's Office. 
Columbus, Ohio, October 22, 1885. 

Jl!Jr. C. D. Crites) Dep~tty County A-ndit01·) L-ima, Ohio: 
DEAR Sm :-Owing to my absence from the city your 

favor of the 17th inst. was not received until today. 
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C o"1mty Recorder; What C Ollstittttes VacaiiC)' w Office of, 
Officers. 

n y section I 02 [ Revised Statutes the county auditor is 
made the secretary of the county commissioners and re
quired to aid them, when requested, in th~ performance of 
their duties. By section 917 Revised Statutes one of the 
duties of the county commissioners is to make the report 
therein mentioned. If, therefore, the auditor is requested 
by the commissioners to aid them in lhe performance of 
such duty by preparing said report, I think he must do so. 
The work is also clerical work which properly belongs to 
the. secretary of the board. I am furthermore of the opinion 
that the commissioners can not make to the auditor any al
lowance for such work, nor can they employ and pay any 
other person to perform the same. 

..... 

Yours truly, 
JAi\,lES LAWRENCE, 

Attorney General. 

COUNTY RECORDER; \VHAT CO)JSTITUTES VA
CANCY lK OFFICE OF, OFFICERS. 

Attorney General's Office. 
Columbus, Ohio, October 23, 1885. 

JohJ£ M. Sprigg, Esq., Prosewt·ing Attome~y, Dayton, Ohio: 
DEAR SIR :-Owing in part to my absence from the city 

and in part to my difficulty in reaching a conclusion on the 
question presented. I have been unable to answer your favor 
of the 17th inst. until now. 

Jl appears that the recorder of Montgomery County has 
become insane and is now confined in the Insane Asy lum at 
Dayton. By section II42 Revised Statutes it is provided 
that in case of a vacancy in the office of recorder the com
missioners shall appoint a suitable person to fill the vacancy. 
There is no statutory provision, however, prescribing what 
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Cmmty Recorder)· vVhat. Ci:mstit1ttes Vacancy in Office · of) 
Officers. 

shall create a vacancy in said office, nor is any express power 
conferred upon the county commissioners to determine when 
a v~cancy exists. It is true that by the constitution no 
insane person could be elected or appointed to. an office in 
this State, and it may be claimed with some force that a per
son who after his election becomes permanently insane, no 
longer possesses the requisite qualifications to hold an office. 
Still I do not think that a slight or temporary insanity nec
essarily disqualifies such person from holding an office to 
which he was elected previous to his insanity. Neither do 
I think that the commitment of such person to an asylum 
for the insane is conclusive upon the · question. The proper 
view seems to be that no judicial determination is necessary 
to fix a vacancy occasioned by the death or voluntary act of 
an officer) .but that, unless other>vise provided by the consti
tution, such determination is necessary in order to remove a 

·person from office or to declare a vacancy not voluntary on 
·his part. Not being satisfied that section 1 r42 Revised Stat
utes, by implication, confers upon the county comrnissioners 
power to determine that a vacancy exisfs in a case such as 
the present, I am constrained to say that, in my opinion, 
they are not authorized to take any action in the premises. 
See State ex rei. vs. Baird, 47 Mo., 301 arid State ex rei. vs. 
McClintonr S Nev., 329. . 

By section 10 Revised Statutes a deputy, ~vhen duly 
qualified, has power to perform all and singular the duties 
of his principal. On the whole, therefore, my advice is that 
the deputy heretofore appoit1ted by the recorder continue for 
the present to perform the duties of the office. Shoufd the 
insanity of the recorder become confirmed perhaps some re
lief can be obtained from the General Assembly. 

Yours truly, 
J AMES LAWRENCE, 

Attorney General. 
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Inspector of Shops and Factories; No Auth01·ity to Tear 
Down lnsecnre B1tildings-Board of Education; Pow
er of) to Admit Colored Children to White Schools. 

INSPECTOR OF SHOPS AND FACTORIES ; NO 
AUTHORITY TO TEAR DOWN INSECURE 
.13UILD1NGS. 

Attorney General's Office. 
Columbus, Ohio, October 24, x885. 

Hon. Henr;• Dom) Chief b1spectm· of S hops a:nd Factor·ies: 
D~:.\R SJR:-Your favor of this date is received. In 

my opinion the ch ief inspector of shops and factories ·has no 
authority to tear down a building found by him to be in
secu re. Neither has he power to require lhe owner of such 
building to demolish the same. Section 2451 Revised Stat
utes as amended March 26, 188r, (78 0. L., 76) is applicable 
to the city of Columbus and the facts set forth in your letter 
should be submitted to the board of examiners of insecure 
and unsafe l~u ildings appointed in pursuance. of such section . . 

Yours trnly, 
J AiVIES LAWRENCE, 

Attorney General. 

BOARD OF EDUCATION; POWER OF. TO ADMIT 
COLORED CHILDREN TO WHITE SCHOOLS. 

Attorney General's Office. 
Columbus, Ohio, October 24, r 885. 

Jl!J essrs. f. W . Baldwin and E. f. Thorn, Y ell ow S pr·ings) 
OhiO': 
GENTLEMEN :-In answer to the inquiries submitted 

in your favor of the 2oth inst. I have to say : 
F irst-Tn accordance with the decision of the Supreme 

Court, in the case of Van Camp vs. Board of Education (90 
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Board of Education; Power of, to Admit Colored Children 
to W hite Schools. 

St., 4o6). which has never been overruled or modified, 
children having any perceptible admixtm e oi African blood, 
and wh0 are generally treated and regarded as colored 
children by the community where they reside, arc not as of 
right entitled to admission to the schools set apart for white 
youth. To authorize the exclusion of colored children, 
however the separate school establishecl for them must be 
reasonably accessible and must afford facilities correspond
ing in a reasonable degree with the facilities afforded by the 
schools for white children. · 

Second-Section 40o8 Revised Statutes dves not -re
quire boards of education to authorize separate schools for 
colored children, but merely authorizes them so to do when, 
in their j uclgment, it will be for the advantage of the dis
trict, and the constitutionality of this statute is upheld on 
the ground that it is simply a law of classification. Separate 
schools being thus authorized for the purpose of classifica
tion merely, I am of the opinion that a board of ed ucation, 
under the general powers conferred upon it by section 3985, 
40 r 3 and 4017 Revised Statutes, may control or modify such 
classification as in its judgment it deems best; that, notwith
standing separate schools have been established for colored 
children, it has power to admit a particular colored child to 
the schools set apart for white children ; and that, by the ad- · 
mission of one or more colored children to the schools for 
'white children, other colored chiidren acquire no right to like 
admission . I do not mean that the board should act arbi
trarily or with partiali ty, but its a~tion should be governed by 
what in its judgment is for the advantage of the district, 
having reference to lhe accessibility of the schools and the 
facilities therein afforded to the pupils both white and 
colored. 

Thircl-I deem it proper to say further that, having 
seen the child about whom the controversy at Yellow Springs 
has arisen, I am satisfied; that the admixture o( African 
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blood is .30 imper:ceptible that no court in the land would 
deny his right to be admitted to the schools for white 
children . . 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

) 
JUSTICE OF THE PEACE ; NOTICE NECESSARY 

T O VALIDITY OF AN ELECTION OF. 

Attorney General's Office, 
Columbus, Ohio, October 24, r885. 

Nlr. F . C. R'usseit, Po·meroy, Oitio : 
. DEAR Sm :~Your letter of the 19th inst. to Governor 
Hoadly haq .. been by him ·referred. to me for answe.r. 

I t is uffeloubtedly t rue that the n.otice prescribed by 
law is not in all cases necessary to the validity of an 
election. See Forter vs. Scarff, I S 0 . St.; 530. I am of 
the opinion, however, that such notice is always neces
sary iti the case of an election of a justice of the peace. 
N ei thcr the Constitution nor the statu:tes fix one regular 
day for tl~e election of a justice of the peace, as is done 
in respect to the election of othet: officers. T he election 
of a justice of the peace is helcl in pursuance of notice 
given by _the township trustees and, in my opinion, is 
dependent thereon. 

Yours. truly, 
JAMES LAWRENCE, 

Attorney Ge~1era l. 
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COUNTY COlVfMISSIONERS ;. ALLOWANCE I N 
LIEU OF FEES TO OFFICERS BY. 

A ttorney G<::m:ral'::; O ffice, 
Columbus, Ohio, October 24, 1885. 

hving H. Blythe, Esq., P1·osccttting A tt01'11C)', Carrollton, 
Ohio: 
DEAR Sm :-Tn answer to your favor of the 19th 

inst. I have to say : 
First-In my opinion section 1309, Revised Stat

ytes, is not mandatory so as to compel the county com
missioners to make to the officers named an allowance in 
lieu o( fees. In other words I do not think that the word 
"may" is to be read "shall." Undoubtedly the general rule 
is that when a public body or officer has been clothed by a 
statute with power to do an act which concerns the pub
lic interest or the rights of th~rcl p~rsons, the execution 
of the power may be insisted upon as a duty, though 
the phraseology of the statute be permissive merely and 
not peremptory. This rule, however, docs ~10t apply 
when from a consideration of the entire statute it is ap
parent that a discretion is vested in the board or officer~ 
in respect to the act authorized to be clone. In determin
ing this question here we are to consider not only seclion 
1309, but the other sections of the chapter pertaining to 
the same subject matter. The word "allowance" itself 
as used in section I309 evidently implies a grant and not 
merely an appro~al of a claiin, and the reference to the 
fees legally taxed to an officer is simply by way of lim
itation. Section 1307 provides that in no other case, ex
cept as provided in section 1306, shall any costs br~ paid 
out of the state or county treasury to any justice of the 
peace, etc., so that the allowance mentioned in section 
1309 is not a payment of fees, but is what the statute 
calls it, an allowance in lieu of fees. Observe also the 
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difference in the language employed in section 13o8, 
which provides that the fees of witnesses shall be paid 
upon the a llowance of t he commissioners . Sections 1312 
and I3I4 likewise throw light upon the proper interpreta
tion of section 1309. Now, if the word "allowance" as 
used in section 1309 implies a g rant, the amount of such 
a llowance is clearly within lhe discretion of t he commis
sioners, · limited only by the provision that it shall not 
exceed the sum of $IOo.oo or the fees legally taxed to the 
officer. The allowance may be as much less as the com
missioners deem proper. 

Second-\Vhere the same person holds the office of 
justice of the peace and mayor, I think that the commis-. 
sioners may' make to him an allowance as justice and a 
like allowance to him as mayor. T he allowance is m(\cle 
to the officer, not to th e individual. 

Yours tru ly, 
JA~IES LAWRENCE, 

Attorney General. 

VETERAN VOLUNTEER; BOUNTY TO, WHEN 
ENTITLED T O. 

Attorney General's Office, 
Columbus, Ohio, October 26, 1885. 

A/leJ£ M . Cox, Esq., Attorney-at-Law: 
DEAR SIR :- Owing to the press of other business I 

have been unable ·to answer your favor of the 17t,h inst. 
~1n til now. By the act to authorize and require the pay
ment of bounties to veteran volunteers, as amended April 
16, r&<3o (78 0. L., 294), each re-enlisted veteran volun~ 
teer who has been credited upon the quota of any town
ship, under any requis ition of the president for volunteers 
during the late rebellion, and who has not received any 
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/lttendance at Convention of County School E:raminers 
at Columbus. 

local bounty upon said enlistment, is entitled to receive 
a bounty of $roo.oo as in said act provided. Dy "quota" 
is evidently meant the propor tion or shar.e of such requi
sition fo r voluntect"s assigned to the township, and which 
it was required to fil!. \Vhen, by reason of enl.istments 
credited to the township, its quota under a particular 
requisition was filled, the obligation of the township 
ceased so fa r as that requisition was concerned. T here
after there could properly be no credit upon such quota, 
and. hence, in my opinion, a man, who is so credited to a 
tqwnship after its quota is filled, is not entitled to the 
bounty mentioned in said act. lf, however, the . enlist-
111$!11t of such person was allowed to the townshi p as a 
credit upon a subsequent requisitiOI\ for t roops, I think 
that the case would be different. 

Yours truly, 
J.AiVfES LAWRENCE, 

Attorney General. 

COUNTY COrdMISSTONERS; NO POWER TO PAY 
EXPENSES FOR !\TTENDi\NCE AT CONVEN
TION O:F COUNTY SCHOOL EXAMINERS AT 
COUJ fiiBUS. 

Attorney General's Office, 
Columbus, Ohio, October 26, 1885. 

H Gil. L . D. BroH•n, State Commissioner of ComJJion Schools: 
.D~AR S1R :-I am in receipt of your favor of this 

date in which you say that it is proposed to hold a co;l
vention of county school examiners at Columbus in De
cemher ne;xt, and you ask if boards of county commis
sioners have legal authority to appropriate money from 
the funds at their disposal to defray the traveling ex-
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penses of examiners who may attend such convention, 
provided th e convention be called 15y the state commis
s ioners of common 'schools . In reply l 'havc:: to say that, 
in my opinion, county commissioners have no authority 
to app ropriate th e money of the county to pay the trav
el in g expenses to w hich you refer. F urthermore, there 
is no 1:node whereby such expenses can be paid out of the 
county treasury . 

Yours truly, 
JAMES LAvVRENCE, 

Attorney General. 

TAX.ATIOI\'; i\lANNER OF COLLECTING SPE-
. CIAL ASSESSMENTS; NO PENALTIES AL
LOV\' E;D. 

Attorney General's Offic_e, 
Columbus, Ohio, October 27, r885. 

James T . Close , Esq., Prosewtiug Attorney, Upper San
dusl?'y, Ohio : 
DE;\R SIR :- You r faYor ot the 26th in st. is received. 

A penalty can be enforced on ly when it is expressly al
lowed by law. As taxes and assessments are distinct 
things, though they may be collected on th e same dupli
cate and in the same manner, l am· of the opinion that the 
penalty of 15 per cent. provided in section 2844, Revised 
Statutes, applies to taxes charg-ed against real estate and . 
not to. unpaid special assessments certified to th e county 
auditor in pttrs uance of section 2295, Revised Statutes 
(Amendccl8o 0. L., 52) . T he provision· in t he last nan1ed 
section, that an assessment SO certified shall, with IO per 
cent. penalty to cover interest and cost of collection "be 
collected with and in the.same manner as state and coun
ty taxes," refers to th e t ime and mann er of collection, 
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and does not authorize the addition of another penalty be
sides th e 10 per cent. so provided for. 

UJ·Jless, therefore, there be some other fact affecting 
the question of which I am not advised, I think that the 
amoun t of t he penalty of r 5 per cen t. collected by Mr. 
Christian should be refunclecl to h im. 

Yours truly, 
JAMES LAWRENCE, 

Attorn ey General. 

MUNICIPAL CORPORATION; POvVERS OF 
COUNCIL OF, TO ADATE NUISANCES. 

Attorney General's Office, 
Columbi.ts, O hio, October 30, r885. 

ML J. R . Dav-ies, Sandusl~_v, Ofl io: 
D1·:AR Sm :-I assume that the land known as the 

"East Battery" in the city of Sandusky is public ground 
belonging to the city or dedicated to publi c uses. If this 
be true, the city council has control of such grounds, with 
power to keep the same in repair and free from nuisance 
(Section 2640, Revised Statutes) . It has also g·eneral 
power to cause any nuisance to be abated (Section 1692, 
Revised Statutes) . 

As these g rounds were never purchased or appropri
ated for waterworks purposes the fact that the council 
heretofore caused the pumping stat ion, stand pipe and 
engineer's house fo r the waterworks to be built thereon, 
docs not, in my opinion, divest the council of its control 
over the same. At most the control of the trustees of the 
waterworks would be limited to such port ion of said 
g rounds as are used fo r water works purposes, and th is 
control they wou ld exercise jointly with the council. 



JAN!ES LAWRENCC:·-!884-1886. 727 
-------

schools; Re1:ocatio1( oj' a Teacher's C ertificcite. 

~loreover, I think that the council of a city has full 
power to cause the abatement of a nuisance situated upon 
land within the corporation obtained for waterworks pur
poses in accordance with section 2407, Revised Statutes. 
The power of the coun cil to abate a nuisance is general, 
extending throughout the corporation. T he control of 
the waterworks trustees over land obtamecl for water
works purposes is no more inc~nsistent with the power 
of the council to abate nuisances thereon than is the own
ership of property by private ind ividuals inconsistent 
with s uch power. 

r an1, therefore, of the opinion that, in . the case you 
present, the coun cil has full power to cause or permit the 
cesspool referred to by you to be filled up in the manner 
suggested. 

Yoms truly, 
JAMES LAWRENCE, 

Attorney General. 

SCHOOLS; REVOCATION OF A TEACHER'S CER
TIFICATE. 

Attorney General's O ffice, 
Columbus, Ohio, November 3, r88s. 

S. R. Gotsllal/, Esq., Prosecuting Attomc·y, Mt. Vernon, 
Ohio: 
DEAR SIR:-Your favor of October 31st was cltily re

ce i vecl. The case of a revocation of a teacher's certift
cate by a county board of examiners on the g round that 
the holder of the certificate is intemperate, elc., is ana
logous to the ca~e where an officer appointed during good 
behavior or for a definite term is removed for specified 
causes. In such case the power of removal cannot be ex
ercised without notice to the officer and an opportunity 
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to be heard. See Hogan vs. Carberry, 4 Cin. Law Bull., 
JJ3, and State ex. rei. vs. Sutton, 4 'C. L. B., 6o8. 

In my opinion, therefore, before a teacher's certifi 
cate is revoked i.n pursu.i111ce of secti'on 4073, Revised 
Statutes, the board must give to the teacher reasonable 
notice of the charge against him and an oppor tunity to 
be heard in his defense. T he board may act on its own 
motion or on charges fi led with it by others . Upon th e 
day set fo r the investigation the board shall proceed to 
hear fi rst the evidence in support of the charge, and then, 
the evidence, if any, offered in defense. I think the bet
ter plan w i II be to have the witnesses sworn by a magis
trate. 

The actioi1 of th e board m ust be based on evidence, 
but its determ ination as to the weight of evidence is not 
subject to review. 

Yours truly, 
J AMES LAWRENCE , 

Attorney General. 

:MUNICIPAL CORPORKDON; LEGALITY OF 
ORDINANCE IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, November 5, 1885. 

P. T,V. Poole, Esq., Ma.yor, Crestline, Oh-io : 
DEAR SH~ :-·-I am in receipt of yo ur favo r of the sth 

inst. enclosing copy of an ordinance adopted by the 
council of Crestline, entitled "an ordinance to regu late 
skating rinks," and provid ing that it shall be un lawfui 
for any person or persons to operat~ or. conduct any 
skating rink fo r masq uerade o r fancy skaters from abroad, 
or for polo skatin g with in the corporate limits of said 
vi llage, without having procured f~om the mayor, or in 
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his absence or di~ability from the village clerk, a license, 
for which such person or persons shall pay for every 
nigh t the sum of ~1.50 in advance before such skating 
commences. The ordinance also provides a fee of fifty 
cents for the officer issuing the license, and imposes a 
penalty for a violation of the provisions of said ordi
nance. 

In tny opinion an exhibition of skating of the char
acter mentioned in said ordinance is a' s how or perform
ance within the meaning of section 2669, Revised Stat
utes (Amended 82 0. L., i 48). provided such exhibit ion 
is given for hire or reward of any kind. l-Ienee I think 
that the council has po,ver to license the same under 
said section . See Raker vs. Cincinnati. 11 0. St., 534· I 
think, however, that the language of the ordinance 
designating the thing to be licensed is somewhat too 
genera l. Tt .might extGlHI to a private rink opened and 
conducted wltl}out hire for the use of the owner and his 
friends. Furthermore, said section, as amended April 
22, 1 R85, provides that in cities and villages the co unci I 
may confer upon, vest in and- delegate to the mayor of 
such city or village, the auq10rity to grant and issue 
li cense and to revoke the same. I am inc lined to th ink 
that th is authority as authorized to be delegated to the 
mayor is exclusive. and I doubt whether the clerk can 
be authorized to isstu~ such licenses. Still, I confess I 
have not been able to examine the question with such 
care as to make my opinion· of much value-being about 
to lea,·e the city fo'r a few days. 

The ordinance having been passed, T think that, if I 
were in yo ur position, J should enf6rce it according to its 
terms, unless the question is carried in to the courts and 
the ordinance held invalid. See sub-division 7 of section 
1692, R. S. You~·s truly, 

JAi\TES LAWRENCE, 
Attorney General. 
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COUNTY AUDITOR; FEES OF UNDER SECTION 
1437, REVISED STATUTES. 

Attorney General's Office, 
Columbus,· Ohio, November 6, 1885. 

Hon. Emil Kiesewetter, Auditor of State: 
DEAR SrR :-1 return herewith the letter of F . J. 

Eshee, auditor of Ross County. I coricur with the prose
cuting attorney of said county in the opinion that all of 
the fees of the co unty auditor mentioned in section 1437, 
Revised Statutes, except the fees for recording, are to be 
paid by the purchasers of school lands. The provisions 
of section 1437 on the subject are substantially the same 
as in sectioi1 20 of the act of April 16, 1852 (S. & C., 1316), 
but the· punctuation is a little different. After the words 
"six cents" in the sixth line of section X437 is a comma, 
whereas in the original statute there is a semicolon. Now, 
the general rule is that where an act of the General As
sembly has· undergone revision, the same construction 
will prevail as befoi·c revision unless the language· of the 
new act p lainly requires . a ·change of construction, to con
form to tbe manifest intent of the General Assembly. It 
is also a rule of construction that errors of punctuation 
will be disregarded. I do not think that there can be 
any question that in se.ction 20 of said origi nal act the · 
clause, "to be paid by the purchaser," applied to all the 
fees prescribed for the county a uditor. In my opinion 
the said construction is to be adopted under the pi·esen t 
statute. 

Fu rthermore, section 1437 clearly undertakes · to pro
vide how all the several items· of costs and fees named 
shall be paid. Unless the view which I have taken be 
correct, however, there will in fact be no · provision fo r 
the payment of the a uditor's fees for the sale and certi fi 
cate. There is no authori ty for paying the same out of 
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the county treasury, and, tinless they ar~ to be paid by 
the purchaser, it seems an idle thing to fix the amount of 
such fees . 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

COUNTY TREASURY; Tll\1IES OF EXAl\HNA- . 
TION OF. 

Attorney General's Office; 
Columbus, Ohio, November r3, r885. 

S. L. Kolp, Esq., Probata Judge, G1·eenviltc, 0/u·o: 
DEAR SIR :- -I agree in the main with your construc

truction of s.eetion I 129, Revised. Statutes, as amended 
April 29, r88s· '(82 0. L., 173). I think Hiat the probate 
judge must cause a n examination of the coun ty treasury 
to be made whenever a new treasurer takes his office and 
also at least once in every six months from the passage 
of said amended section. The county auditor and com
missioners must also make an examination as often as 
every six months, but 1 do not think that the auditor 
and conunissione rs are compelled un der said section to 
make such e:\:amination at the time a treasurer turns . . 
oYer his office to his successor though they may properly 
do so. · 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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Canu:tery; Regulations For Control of Joint. 

C£METERY; REGULATIONS FOR CONTROL OF 
JOINT. 

Attorney General's Office, 
Colu mbus, Ohio, November 13, 1885. 

1\lfr. C. F. Gm'dller, Village Cieri~, Wadsworth, Ohio : 
DEAR Sm :- Your favor of the 10th inst. was d uly re

ceived. \ Vhere a cemetery is owned in common by a 
village and a· township. I am of the opinion that the joint 
meeting of the township trustees and village council held 
in pursuance of section 254r, Revised Statutes, may adopt 
rules and regulatio ns requiring the purchaser of a lot in 
such cemetery to pay the expense of a conveyance th ere
for, and may also fix the amount to be paid by a pm
chascr for 'such conveyance. In the absence of a rule or 
regulation on the subject, I am of the opinion that the 
purchaser is not required to pay anything for said con
veyance, . but only the costs of the record thereof as pro
v ided in section 2547, ReY ised Statutes. l n such case, 
the service of the clerk bei ng par t of lhc duties of his 
of!lce. his compensation must be considered to be cov
ered by the general compensation fixed for him by the 
council of the corporation. 

Yours truly, 
}Al\-IES LA\VRENCE, 

Attorn ey General. 
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SCHOOLS; R I GHT OF ADM ISSION TO, BY CHIL
DREN OF TAXPAYER. 

Attorney General's Office, 
Col umbus, Ohio, November r6, 1885.. 

Mr. 0 . JJ. Clar!?., A s!tlabula, Ohio : 
DEAR SJR :-Your favor of the 9th inst. was duly re

ceived. Under section 4013, Revised Statutes, t he chil
dre11 or a freeholder whose residence is without, but 
whose l~omesteacl is partly within a school district, should 
be admitted free to the schools of such distri~t . Other
wise a non-resident of a schoo l district who owns prop
erty and pays taxes therein is not entit led to send his 
children free to the schools of such district. 

l remember seeing a newspaper statement of a few 
months ago to the effccl that some court in Ohio has 
held that a person \·yas entitled to send his children to a 
school of a .district in which he owns property, but did 
not . reside. -f have been able to find no repo rt ot such 
decision, however, and th ink the stqtemeht refet:red to 
must- be erroneous. It probably originated fro·m some 
case involving the right of a person whose residence was 
without, but who!?e homestead was parlly within a dis
trict. 

Yours truly, 
JAMES LAWRENCE, 

. Attorn ey Gerieral. 
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. MUNICIPAL CORPORATION ; CONTROL BY, OF 
RAILROADS CROSSING STREETS IN. 

Attorney General's Office, . 
Columbus, Ohio, November r6, ·r.885. 

Geo. C. Beis, Esq., City Solic,itor, SandnslZ)', Ohio: 
. DEAR SJR :-I am in receipt of your favor of the uth 

inst. in which you ask my opinion whether municipal 
corporations have po·wer to compel railroads w ithin their 
limits to bui ld and maintain gates at street crossings. 

·There is no provision in our statutes expressly ·conferring 
such power upon municipal corporations. Under the 
·power to control streets conferred by section 2640, Re
vised Statutes, and the general powe( by virtue of said 
s ub-division 3 of section 1692, Revised Statutes, to pre
vent injury from anything dangerous, etc., the council of 
a municipal corporation may make and enforce reason
able police regulations or ordinances for the security and 
comfort of the people. Hence the question presentee! by 
you really depends upon t he reasonableness of the regu
lation, and this must be determined by the facts of the 
particular case. Every small municipal corporation 

·through which a railroad passes cannot be permitted to 
obstr uct the line of such railroad or impose an unneces
sary bnr~len upon the railroad company in the transac
tion of its business. To require a: railroad company to 
maintain a gate at every crossing of a street on its entire 
line would be intolerable. W here, however, a railroad 
crosses a street in a large village or city on which there 
is ·a great amount of t ravel, I am of the opinion that an 
ordinance requiring ·the company to erect and maintain 
a gate at such crossing wou ld be reasonable and could 
be enforced. T he same necessity fo r a safeguard of this 
k ind would not exist at a crossing upon a street where 
there is but little t ravel. 
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I have found no reported case involving the validity 
of an ordinance to require the erection of gates at a 
street crossing. There are cases, however, in reference 
to ordinances requiring railroad companies to keep a flag
man or to display signals at street crossings and the 
val idity of these ordinances in the absence of express 
statutory a uthori ty is upheld where the same are consid
ered reasonable in the view which I have indicated. I 
see no difference in principle between these two classes 
of ordinan ces . Sec I Rover on· Railroads, 557; Pierce on 
Railroads, 466 ; Rai I way Co. vs. J acksonvillc, 67 Ill., 57; 
Hailroacl Co. YS. East Orange, 12 Vroom, 127. 

Yours truly, 
JAlVIES LAWRENCE, 

Attorney General. 

P .\UPERS; ... PO.'\VERS A~D DUTIES OF INFIRi\I
ARY DIRECTORS AND TOWNSHIP TRUS
TEES TN AFFORDING RELIE F TO. 

Attorney General's Office, 
Columbus, O hio, November 14, r885. 

Robert C. 11fil/er, Esq., Prosewti~Jg Attome·y,' Washt'ngton 
C. H., Ohio : 
DEAR SlR :-Your favor . of the IIth inst. was duly 

received. In a county having an infirmary the costs and 
expenses incurred by township tmstees in affording relief 
to the poor is to be paid out of the county poor fund 
only as provid-ed in sections 974 and 975, Revised Stat
utes. If a statement of facts as provided in the former 
section is t ransmitted to the infirmary authorities within 
five days after the same came to the knowledge of the 
trustees and the pauper is received in to the infirmary, the 
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bill of the t rustees for costs ~nd expenses · incurred by 
them in affording temporary relief is to be paid out of 
the county. poor fund. Under . the latter section the trus
tees can be reimbursed for relief furnished by them 
only when the ·case. has been reported · to the infirmary 
authorities as p rovided in section 974; and the cli;.ectors 
of that instit ll tion. are of the opinion that the condition 
of Said pauper is such as to render his or her removal 
inexpedient or to require temporary or partial reli ef only, 
and they direct the trustees to keep and. afford the pauper 
s uch relief in such manner and upon such reasonable 
terms as the directors prescribe, etc. In other words, 
section 974 makes provisioti for the repayment of monies 
expended by the trustees bdore the pauper is reported to 
the infirmary authorities, and section 975 applies to cases 
where a· pauper has been thus reported, but, for the rea
sons specified, the directors di rect the trustees to keep 
and afford the pauper temporary or partia.l relief as the 
case may be. To entitle the trtJstees to receive the 
amount expended by them prior to reporting the case 
to the infirmary directors they m ust transmit the state
ment of facts within five days after the same came to 
their knowledge. To entitle the trustees to continue 
thereafter to afford relief at the expense of the county 
they m ust first obtain the order of the infirinary directors 
so to do. I do not th ink that the words "temporary" 
and "partiitl'' as used in section 975 are synonymous 
In my opin ion, they are intended to apply' to two dis
t inct classes of cases, the former referring to the duration 
of the relief furnished and the latter to its extent or char
acter . . The temporary relief may be full for the time it 
continues, while the partial relief may continue indefin
itely so lpng as the in finriary directors order. I regret 
that I am unable ·to agree with you upon this point, but 
I think that the General . Assembly must be understood 
as ·using these words in thei r ordinary meaning and by 
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coupling the two together to distinguish between them. 
It. is true that in the ninth and tenth lines of the section 
the word "ten'lporary" alone is used, but-you will observe 
that the clause in which this appears refers to the ter
mination of the relief furnished, and hence the word more 
particularly denoting limitation in time might properly 
be employed. · Undoubtedly cases arise where the trus
tees are called upon to furnish relief which cannot be 
repaid out of the county poor fund, for, as I have stated, 
this is 'to be done only when the case is reported to the 
infirmary authorities and the pauper is received into the 
infirmary or the directors expressly direct that outside 
relief be furnished by the trustees. I think, therefore, 
that in estimating the amount of taxes to be levied for 
township purposes under section ·2827, Revised Statutes, 
a sufficient sum should be included for the relief of the 
poor. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

INDICTMENT OF T.HO'fviAS RAY PILCHER. 

At~orney General's Office, 
Columbus, Ohio, November 17, 1885. 

D. L. Sleepe-r, Esq., Prosecuting AttonMy, Athens, Ohio: 

i 
. ·i 

DEAR SIR :-First-If it be true that the indictment 
against Thomas Ray Pilcher charges two offenses, to
wit, one under section 7023 and the other under section 
7023a, Revised Statutes (0. L., 209), then I would say 
the indictment would be bad for duplicity. The general 
rule is that two distinct crimes cannot properly be joined 
in the same count of an indictment. It is difficult to say 
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what are the exact grounds on which the exceptions 
to this rule are based, but I do not think it would 
be safe to suppose that any furthei· exceptions 
would be allowed in addition to those now recognized. 
The offenses under said two sections are not included, one 
-vvithin the other. They seem to me to be . altogether 
distinct and separate. 

Second-In my opinion, however, there is but one 
offense charged in said indictment, to-wit, the offense, 
under section 7023a, of giving intoxicating liquor to a 
female under eighteen years of age, with intent to enable 
h i ms~lf to have sexual intercourse with her. As I said 
in my former letter, I regard the averment that "the 
said Thomas Ray Pilcher did then .and there have sex
ua-l intercourse with her as· surplusage." I cannot see how 
it can be maintained-that the indictment charges an of
fense ·under section 7023. Indeed, I am inclined to think 
that this section as. amended still applies only to one 
who induces, etc., a female to have sexual intercourse 
with a person other than himself. But however this 
may be, the indictment charges no· inducing or procur
ing except as a mere. influence from charging, in the 
language of the statute, an offense under section 7023a. 
The addition of an averment that the defendant did 
then and there have sexual intercourse with the female 
named is not sufficient, in my opinion, to constitute a 
charge that the ·defendant did not ii1Ciuce or procure her 
to have sexual intercourse w.ith himself. It is not charged 
that he had sexual intercourse with her. by means -of giv
ing her intoxicatins . liquor or that he thereby induced 
or procured her ~o · have sexual intercourse wrth him: It 
does not e-ven appeal' that .the sexual intercourse re
sulted from giving the liquor. It seems to me, at ~east, 
that no offense is well charged under secti01i 7023, and 
the rule, as stated in Barnhouse vs. the State,· 3t 0 . ·St., 
39, is that _if one offense is well charged in an indictment, 
an<;! another o.ffense in the same ~ount is ineffe.ctually 
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charged, either for want of certainty as to time or other
wise, the averment::; as to the latter may be rejected as 
surplusage. 

Yo urs truly; 
JAMES LAWRENCE, 

Attorney General. 

BRIDGES; POVlERS AKD DUTIES OF COUNTY 
COM:tvllSSIONERS AND TO\rVNSHIP TRUS
TEES TO CONSTRUCT APPROACHES TO. 

Attorney General's Office, 
Columbus, Ohio, November 19, 1885. 

M·r. John W . 1\JicNamara, Township Clcrlz, Zaleski, Ohio: 
DEAR SI-R :-Your fa,·or of the 17th inst. is received. 

There is ar>i>.arently a conAict between sections 861 and 
4940, Revised Statutes, in respect to ·the proper author
ity to construct the approaches to bridges erected by the. 
coun ty commissioners where the cost of such construc
tion does not exceed $50.00. \IVhere the approaches cost 
more than $so.oo it is clear 'that the same must be con
structed by the county commissioners. - Independently 
of these stattttes the cost of the construction of ap
proaches . to a bridge would naturally be included in 
the general costs of the bridge to be paid by the author
ity building the same, .and, as the statutes impose no 
obligation upon municipal corporations to construct ap
proaches to a bridge erected by county commissioners, I 
thi nk that in t he case presented by you the village of 
Zaleski is not required to do anything. 

As between the township trustees and the county 
commissioners the two sections of the statutes named 
can be reconciled only by construing them together as 
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one statute. In this manner the latter part of section 86r 
would be applied to section 4940 and treated as a limita~ 
tion thereon. I am, therefore, of the opinion that it is 
the duty of the township trustees to construct the ap
proaches or ways to all bridges named in section 86o, 
Revised Statutes, except as therein excepted, provided 
the cost does not exceed $so.oo. I also think that the 
general fund for township purpose is available for the 
payment of the expenditure thereby incurred. 

I should add that there is considerable difference of 
opinion in regard to this manner, in some counties the 
view indicated above being taken, and in others the 
county commis~ioners generally construct the approaches 
to all bridges erected by them without reference to the 
cost. In one instance, where it seemed that unless the 
county commissioners acted .a bridge would be left in
definitely without approaches, I expressed a verbal opin
ion that the commissioners would be justified in con
structing .such approaches, a:lthough the cost was less 
than $so.oo. I confess, however, that in so doing I was 
influenced by what appeared to be the necessity of the 
case rather than what I consider to be the better con
struction of the statutes. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 
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GAME LAW; AMENDMENT I::-.J REGARD TO 
QUAIL. 

Attorney General's Office, 
Columbus, O hio, November 23, 1885. 

E . P. Middleton, Esq., P·rosecuting AttomC)I, U1•ba.JLa, Ohio: 
DEAR SIR :-I am in receipt of your favor of the 22d 

inst. requesting me to give the facts as to the amend
ment of section 6¢r, Revised Statutes, at the last ses
s ion of the General Assembly (82 0 . L., 238) . 

House bill No. 748 to amend section 6961 , Revised 
Statutes, as o riginally introduced, among other things 
made it unlawful to kill quail or prairie chickens except 
between the first and thirtieth days of November each 
year inclusive. This portion of the bill was precisely the 
same as t he statutes printed in the annual volume of laws 
for r885, except that the word thirt ieth appears instead 
of the w~t~!:l thirteenth. Bills are not set forth in the 
journa ls qf the Genera l Assembly. The orig inal bill in 
manuscript was sent to the printer and has been lost. It 
is not customary to preserve either the original bill or 
the engrossed bill prepared by the clerl<. In this case, 
however, the clerk of the House has fo und the engrossed 
bill, which is simply the printed bill pasted upon a large 
piece of paper, and on the back his endo rsement, as fol
lows: 

"In the House, passed February 18, 1885. 
"Attest. D. S. Fisher, Clerk." 

Certain amendments, which are immaterial here, hav
ing been made to th e bill, the journ al shows that it 
passed the House on February r8, r885. The . bill having 
gone to the Senate, the following proceedings appear 
from the journal of that body, to-wit: 

"'MARCH 26TH, 1885. 

"The committee on F ish Culture and Game, 
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to whom was referred H. 13. No. 748: .To amend 
section 6961 of the Revised Statutes of Ohio as 
amended April 3, 1883, reported back with the fol
lowing amendments· and recommend its passage 
when so amended : 

"Strike out the word 'and,' at the end of line 
4· In line 5 strike out the words 'thi rtieth clay of 
November,' and insert in lieu thereof the words 
'day of November and the thirty-first day of 
December of.'" 

This report was agreed to, and said bill was ordered 
to be engrossed and read the third t ime on \ iVeclnesday 
next. 

Ap ril 8, 1'885, the bill was further amended, as fol
lows: 

"Strike out all after the word 'chicken' in 
line 4 to and including the ·word 'inclusive' in line 
5, and insert as {ollows : .'for three years from the 
first day of November, A. D., 1885.'" 

T hereupon the bill as ame nded was indefinitely post
poned. Ap.ril 10, 1885, a motion was n;ade that the . vote, 
whereby H . B. 748 w~s indefinitely postponed, b~ recon
sidered, which motion was laid upon the table. 

Apri I 29, J 885, the motion . ,v.as taken from 'the table, 
anci t.he. vote whereby sa id bi11 was lost was recons id
ered. _Next the vote where.by the amendment made o n 
A pril 8th was agreed lo, was reconsidered, and said 
amendment was then disagreed . to. ThereupQn the bill 
was amended as follows: 

"In lines 4 and 5 strike out the words 'except 
between· the first clay of December' and insert in 
lieu thereof the words. 'except between the first 
and thirtieth days of November.' Also after the 
word. 'inclusive' in line 10, insert as follows 'or 
any gray or fox squirrel between the first·· day of 
February and the first day of June inclusive.' " 

The bill a~ amended t hen pa~sed. the Senate. By 
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consulting the engrossed bill, it appears that the b ill as 
th.us amended was the same as the bill which passed the 
House, except the addition of the amendment last above 
recited in reference to "any gray or fox squirrel." The 

·bifl having gone back to the House,. this amendment was 
there agreed to. 

In short,. it seems .from the jour.nals and th e en
grossed bill that the bill as passed permitted quail or 
prair ie chicken .to be killed betwee11 the first and thirtieth 
clays of November each year. · This fact, however, does 
not appear with -certainty from the journals alone. 

Probably by an error the act was enrolled precisely 
as it is .. printed on page 238, Vol. 82, Ohio Laws, and in 

. this form it was signed by the presiding officers and filed 
with the secretary of state. . 

The forego ing, I believe, are all the material facts in 
the mat~er. I confess r'h ave not very decided v iews as 
to the presen.t status of the legislation in question. U n
c\oub.ted ly the .. co urts iri th is State will look into the 
Jonrnals of the two hou~es to ascertain wl1ether an act 
rec~iv.ecl the requisite constitLitional majority, and other
wi.se conformecl. to requirements which are vital, and will 
hold it void when thtis affirmatively shown t1ot to have 
been .duly enacted. vVhether· they will go thus fa r in or
der to ascert~i1i. the COntents of a statute is very cloubL· 
fu l. Prima facie the enrolled act is the law as passed. 
Objection to this could not be raised by a plea, but if 
·called in question, must be determined by the court mere
ly by inspection of the record. Now, the enrolled act is 
as much a record as the journals, and w h ere th ey differ, 
·how is the court to say that the latter are correct? In
deed the fo rmer would seem to be the better evidence of 
what a law is than the latter. · The journals are usually 
made up hastily, they are attested only by the chief clerk 
of the !)articular hoi.tse and · their reading is often dis- · 
pensecl with. An enrolled act is prepared w ith care, is 
examined and compa red by a committee of the house in 
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which it originated, is signed by the presiding officer of 
each bouse in the presence of the House over which he 
presides as required by the Constitution; and then de
posited in the office of the secretary of state. If courts 
are at liberty to go beyond the enrolled act to determine 
the contents of a statute that certainty as to what the law 
is, would be · destroyed and everything be thrown into 
doubt. Moreover, as in this case, the journals do not set 
forth the bill as introduced nor the act as passed. The 
engrossed bills are not records. If they are to be con
sulted it must be upon parole evidence as to their authen
ticity, and thus the question of what is the law would be 
determined by evidence often of the most fugitive and 
fragmentary character: Judge Thurman, in delivering 
the opinion of the court in the case of Miller vs. Stat~ 
(3 0. St., 475), said : 

"Now -in the case before us, we have no means 
of knowing what was the change affected by the 
amendment in question. Neither bill or amencl-

_ment is spread upon the journal and unless we were 
to run into the absurdity of receiving parol proof 
and trying the validity of a statute upon the testi
mony of witnesses, we could not say that any sub
stantial change was made. For aught that we 
have before tis, or can properly look at, the new 
bill may have been, with the exception of a single 
word, and that not material, identical with the 
matter stricken out." 

\ 
On the whole, therefore, I am of t he op11110n that, 

until the courts have decided to the contrary, section 
696r, Revised ' Statutes, as the same was enrolled and 
s igned, must be considered to be the law a:s passed. 

Yours t ruly, 
JAMES LAWRENCE, 

Attorney General. 
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Attorney General's Office, 
Columbus, Ohio, November 24, 1885. 

Mr. L. B. Grimes, County Recorde·r, Cadiz, Ohio: 

745 

DEAR SIR:-Your favor of the 2oth inst. is received. 
Section nss. Revised Statutes (Amended 77 0. L.; 240), 
has no application until the general indexes referred to 
in the preceding section have been brought up and com
pleted. Hence I conclude that all the work of making 
such indexes up to that point is covered by section 1154. 
IH other words, when the county commissioners direct 
the rcc~rcler to make general indexes in accordance with 
section 1 I 54, I think that the recorder is to complete the 
same up to the time the work is finishea, and that his 
compensation therefor is governed by section 1154. From 
that time on his compensation is governed by section 
IISS· 

I am not sure that I exactly understand your question 
in reference to the hypothetical case stated. Section II 54 
allows the recorder five cents for each tract of land de
scribed. His compensation cannot exceed five cents for 
each tract of land described in the indexes as the same 
are finally completed, but he and the commissioners may 
contract· for a less amount I presume. 

Yours truly; 
JAMES LAWRENCE, 

Attorney General. 
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COSTS; RECORDING BILL OF EXCEPTIONS IN
CLUDED I N. 

Attorney General's '·Office, 
Columbus, Ohio, November 24, r885. 

John McG1·egor, Esq., Clerk ol Cozwts, Canton, Ohio: 
DEAR Sm :- A strict construction of the statutes rela

ti ve to the· paymen t of-costs in ·criminal eases would lin~it 
such payment to those items of costs of .which b ills had 
been .made out at th e time the prisoner was brought to 
the penitentiary. 1 have ta.ken a somewha.t more liberal 
view of the n1atter, however, _ and am disposed to say 
that the cost o:f recording a bill of exceptions. where the 
same is propedy made part of the record after the pris
oner is _brought to the penitentiary may be paid by the 
State; provided there is any appropriation available for 
s uch payment. In the present case, final ·judgment hav
ing been rendered more than a year ago, I do not under
stand how a bill of exceptions can now be filed an(l 
made part of the record of the case. 

F urth ermore, a claim of th is character must be con
sidered as dating back to the time w.hen t he prisoner was 
brought to the penitent iary, for it is by relation to that 
that the claim is valid, if valid it be. Under the construc
t ion which the auditor of state gives to section 2 of the 
general appropriation act of last winter (82 0 . L., ·199), 
such a claim would be a deficiency existing prior to Feb
ruary 15, r885,· and hence could not be paid out of the 
current appropriation. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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TAXATION; V\TESTERN RESERVE STOCK COM
PANY; SHARES AND ORGANIZATION OF. 

Attorney General's Office, 
Columbus, Ohio, November 23, 1885. 

F. H . Gilmer, Esq., Prosecuting Attorney, Wnr,ren, Ohio : 
DEAR SIR :- Your favor of the 20th inst. enclosing 

Jetter from the auditor of Trumbull County, was du ly 
received. 

First-The Western Reserve Stock Company being 
a corporation organized under the laws of Ohio, I -am of 
the opinion that the shares of the capital stock of said 
company held by residents of Trumbull County, arc not 
taxable in said county, notwithstanding the fact that the 
property of said company is composed mainly of cattle 
and real estate .·in Arizona Territory. 

Second- !· am ·not advised as to when or under what 
statute the said company was incorporated. I do not 
think that a corporation organized under the present gen
eral statute relative to corporations has authority to pro-

. vide that no transfer of the shares of its capital stock 
can be made without the consent of the officers of the 
corporation. l take it that the phrase "which are trans
ferab le bv each owner without the consent of the other --partners or stockllOlders," found in section 2730, Revised 
Sta t tttes, so far as the same is applicable to corporations, 
is simply the designation of one of the ordinary and usual 
incidents pertaining to the shares of th e capital stock of 
a corporation . 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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COUNTY TREASURER; RECEIPTS GIVEN BUT 
NOT ENTEREP BY. 

Attorney Generars Office, 
Columbus, Ohio, November 26, 1885. 

James T. Close, Esq., Prosecuting Attorne:y, Upper San
dtts!?y, Ohio: 
DEAJ{ Sm :-I infer that your question: relates to a 

case where the treasurer, who gave the receipt for taxes 
paid but not entered, has gone out of office before such 
receipt has been produced by the taxpayer. In that case 
the present treasurer is required to receive such receipt 
in full for the taxes for the year that was erroneously 
returned, with all interest and penalt ies charged thereon. 
I think that the auditor is to at once enter · a credit to 
said treasurer who so receives such receipt, and an allow
ance therefor is to be made at the next settlement. Sec
tion 2898, Revised. Statutes, in terms requires the auditor 
to forthwith proceed by action against the treasurer who 
gave such rec~ipt. Still, I think this must be understood 
in a reasonable sense. The auditor has power ·forthwith 
to commence such action, but I think before doing so he 
may properly notify said treasprer and give him an op~ 
portunity to settle without suit. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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BOARD OF EDUCATION; POWER TO ISSUE 
BONDS. 

Attorney General's Office, 
Columbus, Ohio, November 30, 1885. 

Nh. J. E. Heiser, H<m~ilton, Ohio: 
DEAR SIR :-Under section 3994, Revised Statutes, 

the board of education of Hamilton is authorized to issue 
bonds for the purpose of building schoolhouses, without 
submitting the question to a vote of the people, provided 
that no greater amount of bonds shall be used in any 
one year than would equal the aggregate of a tax at the 
rate of two mills for the year next preceding such issue. 

.. 
Yours truly, 

JAMES LAWRENCE, 
Attorney General. 

SHERIFF; FEES FOR "KEEPING AND PROVID
ING" FOR PRISONERS IN JAIL. 

Attorney General's Office, 
Columbus, Ohio, November 30, r885. 

A. L. S1.ueet, Esq., .Prosewting .(lttorney, Van Wert, Ohio: 
DEAR SIR:-Your favor of the 24th in st. was duly 

received. I have examined the decision of Judge White, 
of the Clark County Common Pleas Court, in tl1e case 
of the State ex. rei. vs. Sewiss et al., reported in the Law 
Bulletin of July 6, 1885, and, with all due respect to him, 
I cannot think that his construction of sections 1235 and 
7379, Revised Statutes, is correct. 

By section 1235 the sheriff shall be allowed such 
compensation as the county commissioners shall from 
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in Jail. 

time to time order and allow, not exceeding fifty cents 
per day for keeping and providing for prisoners in jail.. 
vVhether we consider this section alone or construe il in 
connection with section 7379, fifty cents must be regarded 
as the limit of the allowance for all that is included 

. under · the designation of •(keeping and providing for 
prisoners in jail." :Now, the statutes themselves furnish 
a definition of these terms; section 7368 provides that 
the sheriff, or person acting as such shall have charge 
of the jail of the co un ty, and of all persons confined there
in and the same shall safely keep, etc., and by section 7379 
the sheriff is required to provide for all prisoners, fuel, bed; 
clothing, washing and nursing when required, and, ex
cept for those confined in jail for debt, only board, and 
such other necessaries as the court in its rules shall 
designate. In view of these plain provisions of the stat
utes corresponding with the natural and ordinary mean-

." ing of the words "keep" a11d "provide" it seems unnec
···cssary to hunt for far-fetched distinctions.. I mean no 
offense in this remark, but can think of no other word 
than "far-fetched" which is applicable to a construction 
which makes th e phrase "f0r-keeping and providing for · 
prisone.rs in jail". equivalent to the phrase "for retaining 
and for taking measures to prevent the escape of pris
oners in jail." 

In my opinion the allowance under section 1235 not 
exceeding fifty cents per day is for each pt:isoner, and 
is in full for everything required to be provided or fur-
nished by the sheriff for. a prisoner. · 

The latter part of section 7379 provides that the 
shet'iff shall be allow~d and .p<lid by the county for ser
vices required by· the provisions of this ehapter .(being 
Chapter r, Title 3, -Part 4, of the .Revised Statutes), such 
compensation as the commissioners may presct,ibe. · I 
am disposed to say that the word "services" here means 
something else than. the providing of fuel, board, etc.; as 
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required by the preceding part of the section. I think it 
means such services as the sheriff is by the chapter 
named required to perform, not including the keeping 
and providing fo r prisoners in jail. For such services 
the commissioners in addition to the allowance specified 
in section 1235 may make to the sheriff a further allow
ance in such sum as they may prescribe. 

, lf my view on the last point is w rong and the word 
"services" is applicable to fuel, board, etc., then sections 
1235 and 7379, so far as they relate to an allowance . to 
the sheriff, apply to the same thing and hence should be 
construed together. In that even t the limitatio n of fifty 
cents per day would be applicable to the entire allow
ance authorized to be made by both sect ions. But, as 
I say, I am disposed to take the other view of the matter, 
and hence am of the opinion that an addit ional allowance 
may be made for services required by said chapter, not 
including the r~i,eping a nd provicli'ng for p risoners in jail. 

Yours truly, 
JAMES LAWRENCE, 

·Attorney General. 

ELECTION; DUTY OF GOVERNOR AND SECRE
TARY OF STATE IN CANVASSING. RE
TURNS. 

· .Attorney General's .Office, 
Columbus, Ohio, December 2 , 1885 .. 

H ott. George H oadl')'J Governor: 
.Sm ::.....-In reply to . yotlr favo r of this date I have to 

say : 
F iTst..,--J t is the duty of the governor and secretary 

of state, within ten days after the first day of December, 
to open the returns of· abstract number two made to the 
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secretary of state of the votes for state officers at the 
recent election, and if such returns have not been re
ceived from all the counties, resort may be had to ab
stract number th ree. Unless it appear t hat either ab
st ract number two or abstract number three has been 
received from each county in the State, .I am of opinion 
that the governor and secretary of state cannot proceed 
to canvass the returns which have been received. T he 
number of votes given fo r the different persons for the 
several offices named can be ascertained only when re
turns have been received from all the counties. I there
fore answer your first question in the negative. 

Second-If upon opening the abstract referred to it 
be found that returns have not been received from any · 
county, and if the clerk of ·s uch county, without suffi
cient reason, refuses to make the same, I thi11k that the 
governor and secretary of state. may cause proceedings 

. in mandamus to be inst ituted against said clerk to re
quire him to perform the duty enjoined upon him by law. 
In my opinion it is not necessary to wait until the elev

·enth clay of December before making application for a 
writ of mandamus. T he duty of the clerk to transmit a 
copy of abstracts numb.ers two and three to the secre
tary of state does not relate to the t ime wh en the returns 
are to · be opened by the govt:n10r and secretary of state. 
\ i\Then the clerk and the two justices of the peace taken 
to h is assistance have made, certified and signed said 
abstracts and deposited the same in the o ffi ce of the clerk, 
the statute .requires the clerk forthwith to t ransmit by 
mail a copy thereof to the secretary of state :at Colum
bus. 

T hird--In my opinion the provision in section 2986, 
Revised Statutes, relative to the time within which re
turns are to be canvassed is directory merely, and if it 
sho uld happen t hat returns from all the counties are not 
received by the eleventh day of December, the governor 
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and secretary of state would undoubtedly be authorized 
to proceed to make the canvass at a later elate on receipt 
of the regtlisite returns. 

Respectfully yours, 
JAMES LAWRE:0lCE, 

Attorney General. 

TAXATION; NO POWER OF COUNTY COMMIS
SIONERS TO EMPLOY PERSON TO DISCOV
ER FRAUDS IN. 

Attorney General's Office, 
Columbus, Ohio, December 3, 1885. 

!. II. Blythe, Esq., Prosecuti1~g Attorney, Carrollton, Ohio: 
DEAR Sm :-Your favor of November 30th was duly 

received. In 'l'iiy opinion the commissioners of your coun
ty are not authorized under section 845, Revised Statutes 
(Amended 78 0. L., r2o), to employ a man to furnish 
to the county auditor proofs, etc., of persons who refuse 
or neglect to return all of the moneys, credits, etc., fo r 
taxation, and if the commissioners· should undertake to 
employ a man for such purpose, I do not think that they 
would be authorized to allow or pay him any compensa
tion whatever. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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PROSECUTING ATTORNEY; NO FEE TO, FOR 
EXAMINATION OF COUNTY COMMISSION
ERRS' REPORT. 

Attorney General's Office, 
Columbus, Ohio, December 15, 1885. 

C. B. Winters, Esq., P1·osewting Attorney, Sandusky, Ohio: 
DEAR SIR :_:.Your two letters of the 'Ioth inst. were 

duly received. Having been absent from the city and 
being now very much pressed with work, I must ask you 
to give me a little more t ime for the consideration of the 
·question relative to the erection of the new infirmary 
building. · 

In. respect to your other question I am compelled to 
say that, in my opinion, the prosecuting attorney is not 
entitled to any compensation for' his services in examin
ing the report of the county commissioners. Sectio11 917, 
Revised Statutes, expressly limits · the allowance of three 
dollars per day to the two persons appointed to assist 
the prosecuting attorney. In the abs~nce of any statute 
allowing prosecuting attorney special compensation for 
such services, I think that the same must be considered 
as part of the duties· of his office and covered by his 
annual salary. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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ADJOURNMENT FROM "DAY TO DAY;'' MEAN
ING OF PHRASE. 

Attorney General's Office, 
Columbus, Ohio, December 15, r885. 

L. H. Plattor, Esq., P.rosecnting Attorney, Pmtlding, Ohio: 
DEAR SlR :-I regret that owing to my absence from 

the city I have been unable to answer your favor of the 
8th inst. until now. In my opinion the clause "and may 
adjourn from clay to day to complete- t heir report and 
finding," found in section 4520, Revised Statutes, as 
amended 81 0. L., 81, means that the trustees may ad
journ from one clay to the next, and from that to the 
next, and so on. The r~hrase "from clay to clay" means 
consecutive <,lays, as I understand it. This has always 
been the vic\¥. of the same phrase found in the statute 
relative to the taking of depositions. I do not think that 
the trustees are authorized to adjourn to any certain day 
in the future beyond the day following that on which 
the adjournment is had. · 

Yours truly, 
JAMES LA ·wREN CE, 

Attorney General. · 

KELLY'S ISLAND WEST BAY QUARRY COM
PANY; ARTICLES OF INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio December 16, r885. 

Hon. J. S. Robinson, Sec·retary of State: 
DEAR SIR :- I return herewith the articles of incor

poration of the "Kelly's Island \!Vest Bay Quarry Com-



756 OI'IN'IONS OF THE ATTORNEY GENERAL 

Sheriff; Fees of; Fuel for fait Buildiag. 

pany." In my opinion the articles of incorporation of a 
corporation organi zed under section 3235, Revised Stat
utes, must be acknowledged by all th.e s ubscribers within 
this State. The provision in section 3235, Revised Stat
u tes,' as to the acknowledgment of such articles must be 
considered as limited by section 3238 which pro~ides that 
the official character of the officer before whom the ac
knowledgment of arlicles of incorporation is made shall 
be certified by the clerk of the Court of Common Pleas 
of the county in which the acknowledgment is taken. A 
clerk of the Court of Common Pleas having no author- · 
ity to certify to the official charact.er of a commissioner 
of deeds for Ohio residing in another, State, I think that 
the enclosed articles of incorporation are not properly ac
knowledged by two of the incorporators, and hence the 
sam~ .should not be filed in your office. 

Yours truly, 
JAMES LA vV REN CE, 

Attorney General. 

SHERifF; FEES OF; FUEL FOR JAIL BUILDING. 

Attorney General's Office, 
Columbus, Ohio, December x6, x885. 

James T . Close., Esq., P1'osewting Attorney, Uppe·r San
d?.tsky, Oh.io : 
DEAR Sm :-I regret that I cannot w ho lly agree w ith 

you as to the question presented i·n your favor of the 9th 
inst. By section 7378, Revised Statutes, the county com
missioners are required to provide suitable means of 
warming the entire jail building, including the apart- · 
ments occupied by the sheriff and his fami iy. I do not 
think, however, that the word "means'~ as there used, 
includes fuel but it refers rather to the furnaces, pipe, 
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stoves or other appliances employed for the purpose of 
heating . By the next followin g section the sheriff is re
quired to provide for all p risoners fuel , etc., and this is 
covered by the allowance made to the sheriff fo r "keep
ing and providing for prisoners in jail." ' 

On the facts stated, therefore, I am of the opinion 
that the bill of t he sheriff. referred to in your letter 
should not be allowed by the county commissioners. 

Yours t ruly, 
JAMES LA ·wRENCE, 

Attorney General. 

OPFICERS; COMPATIHILITY OF SCHOOL DI
RECTOR AND SUPERI NTENDENT CHIL
DREN'S .HOME. 

Attorn ey General's- Office, 
Columbus, Oh io, December 18, 1885. 

Mr. W . P . vVolf, Snperillteudent Child-ren's Home, Wilm:ing
ton, Ohio: 
DEAR Sm :- Your favo r of the I sth in st. was duly 

received. The fact ·that you are s uperintendent of the 
Clinton County Children's Home, in wh ich a separate 
school has been established, does not ptevent your act
ing as sch9ol director of the s ub-district in which such 
home is s ituated. If you are an elector of said sub-dis
trict you are qualified to act as director therein. 

Yours truly,. · 
JAMES LAWRENCE, 

Attorney General. 
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JUSTICE OF THE PEACE; ELECTION OF; IR
REGULARITIES IN. 

Attorney General's Office, 
Columbus,' Ohio, December 18, x885. 

S. R. Gottshall, Esq., Prosecut1:ng Attome-y, Mt. Venwn, 
Ohio: · 
DEAR SIR :-Your favor of the x6th inst. was duly re

ceived. In my opinion, the election of the justice of the 
peace in Clay Tovynship, Knox County, at the general 
State ·and county election in October last, was not in
valid by reason of the fact that the judges and clerks of 
election in said township did not make out a sel?arate 
tally sheet for justice of the peace, but returned the vote 
for sai4, office on the same sheet with the votes for State 
and county officers. I think that the correct rule is that 
an election is not to be considered invalid by reason of 
the irregularities of the election officers where such re
sult can be avoided. Now, I see llothing to prevent the 
vote for justice as retttrned from being canvassed at the 
time the canvass for the other officers was made. The 
ma~ter having· been overlooked by the county clerk and 
1io canvass having yet been made of said election for 
justice of the peace, I am of the· opinion ti1at it is the 
duty of the county clerk to now proceed to make said 
canvass in the same manner as should have been done 
heretofore. You will observe that no definite day is fixed 
by law for the commencenient of the term of office of a 
justice of the peace. .His term really ·commences from 
the date of .his commission whenever that is· issued. 
Hence the time in which the canvass is made cannot be 
very material. 

Yours truly1 

] Al\'rES LAWRENCE, 
Attorney General. 
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COUNTY COMMISSIONERS; POWER TO RE
BUILD INFIRMARY DESTROYED BY FIRE. 

Attorney General's Office, 
Columbus, Ohio, December 22, 1885. 

C. B. Winters, Esq., P.rosewt-ing Attorney, Sandushy, Ohio: 
DEAR SIR :-Your question relative to the powers 

of the county commissioners to rebuild the Erie County 
. infirmary. building recently destroyed by fire is not free 
from difficulty. 

Inasmuch as the proposed building will cost more 
than $ro,ooo the commissioners cannot make a special 
levy to rebuild and anticipate such levy by borrowing 
money as provided in section 2823, Revised Statutes. 
The phrase, "except in cases of casualty'' found in section 
2825, Revised Statutes, in my opinion, has reference only_ 
to the ca~e o~.:.builcling a bridge. In section 3, of the a.ct 
of April ·19, 1887 (74 0. L., 92), its application was evi
dently thus limited, being followed by the words "as 
provided for in section two." · Under the rule stated by 
the Supreme Court in State ex. rei. vs. Commissioners, 
36 0 . St., 326, the same construction in this respect should 
prevail as before the revision. Althoi.tgh this may be 
questioned with some force, I also think that the term, 
"public county building" in section 2825, must be con
sidered as including· an infirmary building. Hence I re
gard section -2825 as a limitation on sections 870 an~! 871, 
.Revised Statutes, so that in all cases where tlie expense 
will exceed $ro,ooo, the question ·as to the policy of build
ing an infirmary. building must be submitted to the voters 
of the county at the annual spring or fall election. I do 
not think that section 2826, Revised Statutes, has any 
application. 

On the whole, therefore, I am of ' the opinion that,_ 
if the question be submitted to a vote of the people as 
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provided in section 2825 and receive the requisite major
ity, the commissioners may, under the general statutes, 
rebuild the infirmary building, otherwise not. 

The best course will prob.ably be to obtain a special 
act of the Legislature. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

DAY AND WINNER NOTES. 

Attorney General's Office, 
Columbus, Ohio, December 22, 1885. 

Hon. Peter Brad·y, T1·eas1trer of State: 
DEAR SIR :-In my letter to you of September 2, r884, 

in i·efe.rence to the Day and \ iVinner notes, I stated that 
no part of the amount charged as a lien tipon lot 304, in 
the decree entered upon the mortgage of D. Vv. H. Day 
by the Court of Common Pleas of Franklin County, ap
peared to have been paid: Accordin-gly, I commenced 
an action in saicl .court to subject said lot to the payment 
of the same. This action has been finally disposed of 
and said lot sold. After payment of costs, taxes and a 
prior lien under a tax title, I have collected the s um of 
$172-42, being the balan.ce of the proceeds of the sale' of 
said lot, which amount I this clay pay into the state treas
ury. 

Yours t ruly, 
JAMES: LAWRENCE, 

Atto·rney General. 
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OHIO FARMERS' INSURANCE COMPANY; POW
ER TO DO BUSINESS ON STOCK PLAN. 

Attorney General's Office, 
Columbus, Ohio, December· :23, r885. 

H on. H enr:v J. Reimmmd; Superintendmt of Insurance: 
DEAR Srn :-Your favor of this date is receive.d. The 

statutes of Ohio recognize and provide for two distinct 
kinds of insurance by companies formed for the purpose 
of insurance other than life, to-wit: insurance .upon the 
s tock plan and insurance upon the mutual or assessment 
plan. The former plan is where, in consideration of a 
premium .. Paid, the company undertakes to. compensate 
the insured if he shall s~tffer loss. By the latter plan 
the person who effects insurance is liable to assessments 
for the payment of losses and expenses vvhich accrue 
during the period of insurance, in proportion to the orig
inal amount of his deposit note. . By section 3653, Re
vised Statutes, it is provided that "neither c!ass of com
panies doing business in this State shall issue any policy, 
other thati that appropriate to its class, · except that any 
mutual company now doing business in th is State, hav
ing net assets not less than two hundred thousand dol
lars, invested as provided in section 3637, may issue poli
cies either upon the mutual or stock plan, and may con
tinue to do such kind of business so long as .its assets 
con tinue so invested, and may expose itself to lose on 
any risk or hazard, either by one or. more l)olicies to an 
amount not exceeding five per cent. thereof." . 

The O hio Farmers' Insurance Company was incor-
. porated by special act of the Legislatme, prior to the 
adoption of the pi·esent Constitution, whi"ch act provided 
that after the expiration ·of twenty years from its passage 
the Legislatui·e should have power to alter, amend · or 
repeal the saine·. It has been held by our Supreme Court 
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that a general Jaw, in terms applicable to all corporations 
of like character, affects corporations created by special 
acts, as to which there was reserved the power of amend
ment or repeal. Furthermore, by reason of the action 
taken by this company in respect to the issuing of poli
cies of insurance it has, in that respect, undoubtedly 
brought itself under the operation of the laws passed in 
pursuance of the present Constitution. See section 3234, 
Revised Statutes. 

I have, therefore, no hesitation in saying that, the 
foregoing provision of section 3653, Revised Statutes, is 
applicable to the Ohio Farmers' Insurance Company, 
and· is, in effect, a moclificati01~ of its charter. Inasmuch 
as said company, although incorporated as a mutual com
p~ny, has net assets properly invested, exceeding the 
slll'n of two hundred thousand doll<irs, it is, in my opinion, 
authorized to issue policies of insurance upon the stock 
plan, that is to enter into a contract of insurance in con
sideration of a stipu lated cash premium. 

I am further of the opinion that a person who thus 
effects insurance in said company on the stock plan, 10. 

not liable to any assessmeo.t for losses and expenses 
which accr.ue to said comi)any. Such 'person stands in 
the same relation as one who insures in a stock company. 
He gives no deposit note, but' pays in lieu thereof a cash 
premium. Now, our statutes provide for assessments 
only on the basis of the deposit note, and the sum to be 
paid by a member is always to be in proportion to the 
original amount of his deposit note. 

The issui11g by mutual companies of policies of in
surance on the stock plan is no new thing in Ohio, but, 
so far as I am advised it has never been . questioned her.:. 
that a person thus _insuring on the stock plan has no 
liability beyond the premit~m which he agrees to pay in 
co1isidera.tion of his insurance: In other States, where 



JAMES LAWRENCE-1884-1886. 763 

Probate Judge)· Fees For Se1·vices Under Section II29, Re
vised Statutes. 

the question has been made, the freedom of s uch persons 
from liability to assessments seems to be well settled . 

. Yours truly , 
· JA MES LAWRENCE, 

Attorney General. 

PROBATE JUDGE;FEES FOR SERVICES UNDER 
SECTION 1129, REVISED STATUTES. 

Attorney General's Office, 
Columbtts, Ohio, December 21, x88s. 

Hon.. J. liV. Cum·m:ings, Proba.ta Judge, Toledo, Oh-io: 
DEAR SIR :-Enclosed· please find copy of opinion by 

Attorney General Pillars, as requested in your fa,;or of 
the 18th inst. : . .I regret to say that I cannot concur in 
this · opinion. The statutes in question, being now sec
tion II29, Revised Statutes (as amended 82 0 . L., 173), 
do not provide any compensation to the probate judge 
fo r his services in appointing accountants to e.xamine 
the. county treasury, etc., as required by said section. 
The rule is well established that an officer can only re
ceive .such fees or compensation as may be specially 
prescribed by Jaw. See Anderson vs. Commissioners, 25 
0. St., 13, and Diebolt vs. Trustees, 7 0 . St., 237. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 
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PROBATE JUDGE; FEES FOR SERVICES UNDER 
SECTION 1129, REVISED STATUTES. 

Attorney General's Office, 
Columbus, Ohio December 30, 1885. 

Hon. J. W. Cummings, Proba.te Judge, Toledo, Ohio: 
DEAR Sm :-Owing to my absence from the city your 

favor of the 24th inst. was not received un til today . 
Section 547, Revised Statutes, to which you call my at
tention, relates merely to the rate or amount of fees 
which the probate judge may tax in the bill of costs in 
a case before him or charge a person for services ren
dered. It does not authorize the payment of any money 
out of the county treasury. Hence, even if your view is 
correct that the services performed by the probate judge 
under section rt29, Revised Statutes (as amended 82 0. 
L., I73),.are similar to services in the Co~.Jrt of Common 
Pleas, 1 still adhere to the opinion exptessed by me in 
my letter of December 21. 

Yours truly, 
JAMES LA'vVRENCE, 

Attorney General . 

. ------

COSTS; INTEREST ON FROM DATE OF JUDG
MENT. 

Attorney General's Office, 
Columbus, Ohio, December 24, z885. 

R. A . Scott, Esq., Prosewti11g Attorney: 
DEAR SIR:-Your favo r of the 21st in st. was duly 

received. In my opinion the fees of the clerk and the 
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sheriff, which are taxed as costs and included in the 
judgment rendered in a civil cause in the Court of Com
mon Pleas, draw interest from the date of the judgment. 
I do not think, however, that stich officers are et~titled 
to any interest; on increased costs made after the judg-
ment. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

CHILDREN'S HOME; POWER OF COUNTY COM
MISSIONERS IN COUNTIES WHERE THEl~E 
IS NONE. 

Attorney General's Office, 
:Colu mbus, Ohio, December 30, r885. 

Irving H . Blythe, Esq., Prosecutin,g Attontey, Canollton, 
Ohio: 
DEAR Sm :-Your favor of the 27th inst. was duly 

received. Section 2 of the act of April 9, 1883, as amended 
May 4, r885 (82 0 . L., 249), is applicable to such chil
ch·en, not imbecile, idiotic· or insane, as are entitled to 
admission to a children's home in case a horne has been 
established. In counties where children are kept in in
firmaries as a children's home, the infirmary directors 
have the same powers conferred upon trustees of chil
ch·en's homes by sections 931, 932 and 933, Revised Stat
utes. This includes the power of passing upon the que.:;
tion as to whether a particular child, . by reason of aban
donment by parents, etc., is a· suitable person fot4 admis
sion. In the other cases mentioned in said section 2, 
that is where temporary provision is made for children 
either by transferring ·them to' the nearest children's 
home or hy providing for their care and support within 



766 OPINIONS OF THE ATTORNEY GENERAL 

Ch-ildren's Home; Power of Count'y Com·n·11issioners -in 
Counties Whe·re There is Noue. 

the county. The matter is within the control of the 
county commissioners so far as as<;ertaining whether a 
child is such a one as is entitlec;l to admission to a chil
clt·en's home in accordance with section 931, and is not 
idiotic, imbecile or insane. The discretion in the first 
mentioned case given to th~ infirmary directors and in 
the latter to the county commissioners, must however,· 
be .exercisec;l in good faith and not arbitrarily. 

Coming now to the questions submitted by you, 
which relate to the case where provision is made fo r the 
care and support of children within the county and not 
at a regular children's home or county infirmary, I have 
to say: 

First~I consider it immaterial how the information 
as to any particular child is given to the county commis
sioners. It may come from the infirmary authorities or 
directly fi·om a private individual. In either case I think 
that it is the duty of the commissioners to investigate 
the matter, and · if they find that the child is one who 
would be entitled to admission to a childten's home and 
is not imbecile, idiotic or insane, they ought to make pro
vi!'ion for it. By the first part of said section 2 it is un
lawful to keep such a child at a county infirmary, unless 
separated from the adult paupers therein. Hence where 
no provision is made for the proper separation of chil
dren at the infirmary, I think it is the duty of the infirm
ary authorities at once to notify the county commis
sioners whenever a child has been reported to said in
firmary authorities by township trustees. I see no ob
jection to the infirmary authorities t~eceiving such child 
temporarily pending its transfer to the control ·of the 
county commissioners, keeping it in the meantime as far 
as possible separated from 'the adult paupers. 

Second-.Where provision is made fo~ keeping chi l
-dren in families within the county, I think that all 
vouchers or orders for the· expenses iricurrecl should be 
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signed by the county commissioners. In such case the 
infirmary directors have nothing to do with the matter. 

Yours truly, 
JAMES LAWRENCE, 

Attorney General. 

PHARMACY ACT; POWERS OF ASSISTANT 
PHARMACIST. 

Attorney General's Office, 
Colm~1bus, Ohio, January 1, 1886. 

· Mr. P. H. Bruch, Secretm')l Ohio Board of Phar·macy, 
Colwmbus, Ohio: 
DEAR Sm :-In answer to the question submitted by 

you I have to say that, in my opinion, where a registered 
pharmacist is·· the o.wner of several retail drug stores he 
may place in ··charge of each or any one of them an as
sistant pharmacist. Indeed, upon a consideration of the 
whole statute, I am of the ·opinion that the terms, "a 
registered pharmacist within the meaning of this chap
ter," found in section 4405 of the act of March 20, 1884, 
must be regarded as including both a "pharmacist" and 
an "assistant pharmacist" as clesignatecl in subsequent 
sections of the act, and hence. that the proprietor of a 
drug store, who is not himself a registered pharmacist, 
may carry· on busiQ1ess, provided he employes an assistant 
pharmacist, who has the supervision and management 
of that part of the business reqttiring pharmaceutical 
skill and knowledge. 

The provision in section 4407 as to registry is that 
the board shall keep a book of registration "in' which the 
name and place of business of every person dtily quali
fied under this chapter to conduct or ·engage in the busi
ness mentioilecl and described in section 4405 ·shall be 


