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Commissioner of Railroads and Telegra-phs; Charging Fees 
far Services Reqtrirad by Law-AJ!Pointmel£t by Gover-
1/Vr; Conse1~t of Senate; RecousideratioH After Com-
111ission Issued. 

COUMISSJONER OF RAILROADS AND TELE
GRAPHS; CIIARGlNG J.i'EES FOR SERVICES RE
QL.;IRED BY LAW. 

Office of the Attorney General. 
Columbus, Ohio, January II , 1896. 

Hon. William Kir/.•by, Commissioner of Railroads and Tele
graphs: 
DEAR SIR:-You have requested my opinion upon the 

point whether you can charge a moderate fee for a permit 
for an overhead structure over a railroad track, issued in ac
cordance wilh the provisions of the act of May 21, 1894. 
(91 0. L .. 365), regulating the"height of bridges, viadncts, 
overhead roachvays ami foot bridges over railroad t racks. 

Jn reply 1"bcg to say, that it is my understanding you 
are without authority to charge fee;; for services i)rescribed 
by law, unless .specially authorized by the law itself. and I 
can find no Jaogttagc in th is statute warranting any exac
tion on your par t. 

Very respectfu11y, 
J. K. RICHARDS, 

A ttorney Genera l. 

t\ PPOINTMENT BY GOVERNOR; CONSENT OF 
SENATE; RECONSIDERATION AFTER COM
.MISSION ISSUED. 

Office of the Attorney General, 
Columbus, O hio, January II , 1896. 

lfon. A . L. l-Im·riS, Lieutcnat~t Govcr11or of Ohio: 
DI,AR Sm :-In your favor of the 10th inst., you Slth

ltlit to me the following (]_ttestion: 
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Section 4215 R. S.; Application. 
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"Can the senate reconsider its vote confirming an ap
pointee of the governor, after the commission bas been de
livered and the official qualified?'' 

I answer unhesitatingly in the negative. After the c;enate 
has by a vote advised and consented to an appointment made 
by the governor and by message has notified the governor 
of such advice and consent, ancl in accordance with such ac
tion, the governor has commissioned his appointee, and the 
appointee has qualified. the vote of the senate can no i11orc 
be reconsidered and its consent withdrawn. than could the 
vote of the General Assembly for senator, after a commis
sion had been issued upon such action, or the vote for a bill 
which had been enrolled and signed and filed with the sec
retary of state. In each instance the_ action · becomes final. 
In the case yqu mention, the appointee becomes vested with 
the ti tle to the office and cannot be divested of it except in 
th~ manner and through the process provi<led by law. 

Very respectfully, · 
J. K. RICHARDS, 

Attorney General. 

SECTION 42r5 R. S.: APPLICATION. 

Office of the Attorney General, 
Columbus, Ohio, January 28, r89G. 

Mr. Ross W: Fullcfl, Prosecuting AltoriiC)', ItVooster, Ohio: 
DEAR Sm :-Your favor of the 25th inst.. directed to the 

department, asking for a construction of section 4215, R. S .. 
and 1.naking inquiry whether the said section would apply to 
the experimental station in Wayne County, duly received. 

The statute, as amended ( 91 0 . L., r98) provides for 
the township trustees to pass first upon this class of claims. 
It is my opinion that, for tlic purposes of this section, the 
state of Ohio, or its tenant or lessee as provided in said act, 
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Section 4215 R. S.; Application. 

wot1ld fairly be included ·as a "person." Constructing the 
whole act together, together with section 4215a) removes the 
difficulty suggested by your very ingenious reasoning, as to 
it being a tax. I take it to be the exercise of the police pow
er of the State which has perhaps, not the primary object of 
raising money, so much as to prevent this destruction of 
property, at least intended to prohibit by laying a penalty 
upon the owners of dogs ag in the act provided. 'While it 
may work a hardship upon people who do not own dogs to 
have to pay for loss when the owner of the dog is unable to 
be found. it is not more so thai) the State bearing the ex
pense of any other prosecution under its police powers. 

You ask for the official opin ions given in similar qt1es
t ions in this department. There is none of rcc01:d c~irectly in 
point. 

The State has as much interest in having public order 
preserved in ·vvayne County by imposing some burdens upon .• 
the owners of. sheep-killing dogs. as in any other par t of 
the domain. Atly other construction woulcl permit the ad ja-

. cent dwellers to the experimenta) station to allow their dogs 
to destroy State property without suffering any penalty 
therefor. 

Yours respectfully, 
F. S. MONNETT, 

Attorney General. 
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.Managers of institutions; Payment of Traveling E.t:pcuus. 

?\li\NAGERS Of INSTITUT.lONS; PAYME~T OF 
TRAVELING EXPENSES. 

Office of the Attorney General, 
Columbus, Ohio, January 29, 189(5. 

llo11. F. M. Morrioll, Dclmuare, Ohio: 
DEAR SHe-Your favor of the 3d ult., addressed to the 

department in reference to the board of managers of the 
Ohio State Reformatory has, as I understand from the as
sistant, not yet been answered. A simila1· inquiry from 
Xewark from another member of the board through their 
attorney, Mr. Kibler. called my attention to your inquiry, 
which I shall briefly answer as follows: 

The original seclion 7388-18 was amended in 87 0. L.. 
226; again amended 87 0. L., 241; repealed 88 0. L., 388; 
new law enacted 88 0. L .. 418. 420. which you designate in 

· your letter as senate bill No.482,was repealed &;O.L.,388, 
leaving as I understand but one act now in force (88 0. L., 
382), which is designated by you as senate bilt No. 440. 
Since this is the only acl in force, and under it you appointed 
six members and have recognized this act as the act under 
which you are acting. your question as to harmonizing the 
two statutes then falls, leaving but the one inquiry to be 
answered. to-wit: "But they shall be allowed their reasonable 
traveling and other official expenses, not exceeding $500 a 
year, each payable monthly." I do not understand that this 
gives the board authority to each draw $500 per year, re
gardless of their expenses, in view of the present status of 
the law on this subject. Th~ modifying word "traveling" 
could perhaps have been as well included in the word 
"official." I take it that the word "official'· is synonymous 
with "legitimate" in this connection, or the word "neces
sary," but not to include what would properly come '~ithin 
the definition of a salary. As I understand from Mr. Kib
ler. of Newark. he seemed to have been laboring under the 
same mistake, that your-board is acting under the repealed 
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Llo;,ds 'insurance Association. 

law known as senate bill 482, and is proceeding to complete 
the building. This must be clone by some· implied ~uthority 
as there is no statutory authority that I atn aware of au
thorizing- the board to do other than as provided in senate 
bill 440, save and except the brief reference in 91 0. L., 251, 

326, where in a general appropriation bill, appropriations 
were made 'for th is building. It is that peculiar confusion in 
legislati<?n that sometimes happens that your board should 
at OJlCe call the proper committee's attention to and havt~ 

some suitable statute enacted covering this subject matter: 
in other words, give you leg·al authority to use that apprc -· 
priation; and when that is done, no doubt they will be wil -
ing to g ive you compensation for said extra services. 

Very respe<;tfully, 
F. S. MONNETT, 

Attorney General. 

tLOYDS I~SURA~CE ASSOC1ATION. 

Office of the .Attorney General, 
Columbus. Ohio, January 30, r8g6. 

In the matter of the application of S. E. Kemp, to the at
torney general to act as relator in quo warranto pro
ceedings, to oust from doing insurance business in Ohio, 
certain Uoyds associations, recently licensed by the su
perintendent of insurance. 
After hearing arguments on behalf of the application, 

by I-:Ton. S. E. Kemp, president of the Dayton Insurance 
Company, and 0. F. Davison, general counsel {or said com
pany, and in opposition to the application by . rv[r. C. B. 
Squire, agent of the Lloycls Associations, and Hon. ]. K. 
Richards. counsel, and after examination of the printed 
briefs filed, and careful consideration of the action of the 
superintendent of insurance, in the light of the statutory 
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Lloyds !~tsurancc Association. 

prov1stons upo11 the subject, I have reached the followinr 
conclusions: 

Section 3656, Revised Statutes, contemplates the ad
mission to do insmance business in Ohio, not simplY. of 
foreign corporations, but also of foreign associations or 
partnerships. A combination of ·individuals doing insuranc~ 
business under the name of lhe Lloyds may properly, in m.v 
estimation, be regarded as an association within lhe mean
ing of this section . 

The superintendent of insttrancc having carefully ex
amined these associations and having ascertained them to be 
solvent, and the associations after such examination, having 
complied with the laws of Ohio regulating the admission to 
do business in lhis Stale, of fo reig11 corporati.ons, associa
tions and pa"rtnerships, 1 am not di~posed, in the light of the 
facts and arguments presented. to overrule his decision, or 
question the correctness of his action, in admitting these 
Lloyds Associations to do business in Ohio. 

Very respectfully, 
F. S. MONNETT, 

Attorney General. 
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Schools; School Boards; Contmcts With Pub/i.s!lers. 

SCHOOLS; SCHOOL DOARDS CONTRACTS WITH 
PUBLISHERS. 

Office of the Attorney General, 
Columbus, Ohio, FebruarY. II, 189{5. 

ll on. 0 . T. Corsou, State Commissioner of Common 
Schools: 
Dto:AR Su< :-In your favor of the 10th inst.. you ask for 

an official opinion as to the construction of the act of May 
~ 4· l89 r.. ( 88 0. L., 568), in reference to supplying school 

books, etc. 
In answer to your first proposition, "Is the school board 

created by this act a perpetual body or a limited commis
sion?" my opinion is that it is a commission limifccl to a 
period of five yeats. 

As to your second inquiry, •··will contracts, which have 
been made ol' .will yet be made by boards of education with 
publishers of school books, be valid for five year~ from dale 
of contract, or only until the expiration of the five years 
named in the law?'' If all other conditions have been com
plied with in the act when the contract was entered into, 
such contract will be g,oocl for five years from the date 
thereof. 

Your third inquiry is: "vVhat action, if any, on the 
·part o_f the Legislature wlll be necessary to continue the .op
eration of the present act in its present form?' ' I would sug
gest that you appear before the proper co1m'nittees of the 
general assembly and call their attention to this lim itation, 
have the law so amended as to make the commission a per
manent board. and the whole act constructed to harmonize 
with this change. 

V cry respectfully, 
F. S. MONNETT, 

Attorney General. 
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Extradit-ion,· EvideHcl!. 

EXTRADITION; EVIDENCE. 

Office of the Attorney General, 
Columbus, Ohio, f7cbruary 25, r896. 

I!on. Asa S. Bushnell, Govemor of Ohio: 
Sm :-I hereby certify that I have examined the within 

requisition of the governor of Pennsylvania, for the extra
dition of Lena Flora, alias Lena Flora Straw, alias Lena 
Johann. and one Joseph Salvcstro, alleged fugitives from 
said state of Pennsylvania. 

And in compliance with section 96, R. S .. I h~ve in
vestigated the ground~ thereof, s9 far as the facts and tes
timony have been s.ubmitted to me, and which have come 
to my knowledge. I submit an abstract of the evidence 
herewith. with an opinion as to the legality and necessity of 
complying with th<• demand or application. 

Section 95, of the Revised Statutes of Ohio, provides 
that s.uch rlemand or application must be accompanied by 
sworn evidence that the party charged is a fugitive from 
justice, and that the demand or application is made in good 
faith for the punishment of the crime. · * * * And also 
by a duly attested copy of the indictment or information, or 
a duly attested c.opy of a complaint made before a comt or 
111agistt~ate authori?.ecl to take the same; such complaint to be 
accompanied by an affidavit to the facts constituting the 
crime charged, by persons having actual knowledge thereof. 

Section 905, of the Revised Statutes of the United 
States, provides: 

"The records of judicial proceedings of the 
courts of any state or territory shall be proved or 
admitted in any other court within the United 
States, by the attestation of the clerk and the seal of 
the court annexed, if there be a seal. together with 
a certificate of the judge, chief justice or presiding 
magistrate, that said attestation is in due form." 
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l£:rtradition,· Evideucc. 

From the above federal statute it appears that the atn
davit of Carmen Straw is svvorn to before the clerk of the 
court of quat:ter sessions, but there is no certificate of the 
judge of that court that the attestation is in due form. So as 
to the affidavit · made before John P. Anthony, alderman, 
the clerk of the Orphan's Court certifies as to the genuine
ness of the signature, but there. is no certificate from ariy 
judge that the attestation is in due form 

These objections appear on the face of the papers as to 
both defendants. 

In the case of the first named defendant, Lena Flora 
Straw, I herewith enclo·se her affidavit setting forth that she 
is the wife oi the complainant among other allegations. 
There is also an affidavit of L. C. Gates, of Lycoming Coun
ty, which I herewith transmit, that in part corroborates her 
affidavit. It these affidavits ar.e not contradicted, and if 
it be true that she was his wife at the time of the alleged 
larceny, as to· her there would be no crime. 

I would··t·herefore recommend that the requisition be re
fused as to both defenclant,s for the reason of the above in
fori11alities, and as to the defendant, Lena Flora Straw, from 
the evidence of:fercd that she did not commit any crime. 

I would hold that a stricter compliance •vith the rules of 
your department should be observed when an extradition is 
sought for upon an affidavit and not upon an indictment. 

·Respectfully submitted, 
F . S. MONNETT, 

Attorney General. 
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Dow Liquor Law. 

DOW LIQUOR LAW. 

Office of· the Attorney General, 
Columbus, Ohio, February .29, 1896. 

H on. W. D. Guilbert, Auditor of State : 
Snc-Your esteemed favor of the 29th inst., asking for 

an opinion in writing upon the application of the ameildment 
to the Revised Statutes, bearing date of February 20, 1896, 
section r, of the Dow Law, duly received. 

Y ott ask for construction of the following language: 
"Said amendment shall take effect on and after its passage." 
"'Nhile the general act fixes the fourth lVIonday of IV[ay as 
the beginning: of the tax year. And whether dealers or 
those who desire lo traffic in intoxicating liquors, commenc
ing after the 20th clay of February, 1896, shall be subject to 

·the· amendment of that date. or shall the law fixing the 
<ltl10tmt in the general act on the fourth Monday of JV[ay, 
prevail?" . 

First, the amendment takes effect the first day beginning 
after the day of its passage, to-wit: the 21st day of Feb
ruary, r896. 

As to all parties commencing business at any elate after 
tlie 20th of February. 1896, until the fourth lV!pnday of May 
following, said law as amended shall apply. 

And section -3, of the Dow Law, as passed March z6, 
r888, (85 0 .. L., II7), in all · other respects would apply. 
Said section 3, provides that when any such business shall 
be commenced in any year after the fourth Monday in May, 
said assessment. shall be proportionate in amount to the re
m<:~inder of the assessment year, except that it shall be in no 
case less han $25.00, and the same shall attach and operate 
as a lien as aforesaid. · 
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Prosccuti1~g Attorney; Collection of Judg111cuts a-nd Costs; 
Fees. 

The proportion will be hereafter based upon $350.00, 
instead of $25o.oo, as to all new business begun after Feb
ruary 20,· 1896. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 

PROSECUTING ATTORNEY; COLLECTION OF 
JUDGl\iENTS AND COSTS; FEES. 

Office of the Attorney General, 
Columbus. Ohio, March 3, 189<). 

l-Ion. R .. M. Ttfiauamakcr, Proscwtiug A/lomt>y, Ahon, 
()hin: 
MY D£AR·5IR :-Your esteemed favor of 29th ult., was 

received at this' office Monday. March 2, in which you ask 
for a construction of section 1273, R. S .. of Ohio, as to cer
tain points in your favor named. 

1273 as now composed, is made up of the old section 
that pas~cd and took efTect March 7· 1835, and an act passed 
April 3, 1852. T he former of these two acts provided ex- . 
elusively for the prosecuting att0rney to collect judgments 
and cost rendered against defendants in criminal cases. 
While section 2 of the act of r852, provided for his duties 
in collecting claims that were civily due the county. Om 
codifying commission evidently united these two acts of sec
.tion 1273. so that so 11Htch of' section 1273 as is thrown in 
between the two semi-colons, which begins, "and in every 
case o£ conviction, etc.," ending at the next semi-colon, is 
evidently abbreviated or epitomized from the long and cum
bersome language of 1835· J\nd the Legislature and the 
codifying committee have thus condensed rn the one act 
1273. all that tliey originally included in the two statutes re-
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Pro~acuti1~g Attome:)'; Collection of Judgments and Costs; 
Fees. 

ferring to civil and criminal cases. And by reading section 
1273, omitting the matter between the two semi-colons, you 
get the substance of the original statute referring purely to 
civil suits. So that I lhiuk it a fair interpretation of the 
word "prosecute" as used in 1273, in its generic sense. It 
seems to be. the mosl comprehensive word the Legislature• 
could use to include bolh civil and criminal action. In fact 
the old act used the same term "prosecute'· ·when it referred 
to civil actions in the parent section . 

.tn section 3977, referring to prosecuting attorneys and 
city solicitors, in reference to civil actions under chapter 7, 
it uses the term "prosecute." The primary defini tion as. given 
by the Century dictionary is, (a), "To seek to obtain by legal 
process ; a$, to prosecute a claim in court of law. (b) . To ar
raign before a court of justice for some crime or wrong.'' 

The distinctions seem to be, a person instituting civil 
·····proceeding.; fs said to prosecute his a.ctio 1·~ or suit. A. person 

insti tuting criminal proceedings, or civil proceedings for 
damages for a wrong, is said to prosecute the party charged. 

Therefore, in answer to your first proposition of in
quiry, the ·word "prosecute" in 1273 applies to all actions, 
criminal and civil. 

Your second inquiry is as to the phrase, "In which the 
State is a party." Whether this includes the. State ex rel., 
as a parly. 

There are many cases under our sta'tutes of the State, 
on relation, in ~vhich the county, the county commissioners 
or other county officers, and school boards may not be di
rectly or indirectly interested, and for that reason I take it 
that the prosecuting attorney is not required, under 1273, or 
1274, to take a part officially in the prosecution or defense 
of such a case. 

1 would make it a test in each case, whether it is act
ually in behalf of the State the suit, complaint or controversy · 
is being prosecuted or defended, and not for the purposes of 
private ends or benefits. 
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Third, you ask for the limitation of section 1273 to the 
Probate, CommO!l Pleas and Circuit Courts, and for statis
tics on these matters. 

I think, and so construe the phrase to mean the original 
jurisdiction in. those three courts. Or, jurisdiction in error 
or appeal· from a lower court into any one' of these three 
courts, it then becomes his duty, when the State is a neces
sary pahy, to take care of the case and costs. It excludes 
the necessity of his attending to prosecutions on behalf of 
the State in original actions before a justice of the peace or 
mayor's court; neither would he perhaps be compelled to 
appear in the Supreme Court it! any action of original juris
diction in the Supreme Comt in which the State is made a 
party. But I do not think the Legislature intends to ex
clude him from following a case from these lower courts on 
error or appeal, to the. court of ·tast resort, where the case 
origii1ated, m: passed through the Probate, Common Pleas or 
Circuit Cotirts. Under the old act of 30 0. L., 13, whicb 
has traces of 1:273, it provided that the prosecuting attorney 
should prosecute for .and on behalf of the State * * ':' 
within the county for which the prosecuting attorney shall 
have been elected; both in the Supre1·11-e Cou1·t and the Court 
of Common Pleas. 

This act remained in force, relating to prosecuting at
ton)eys, until the act of 1846, 45 0. L., in which the o::-f,,:e cf 
attorney general was created, and certain powers heretofore 
given to the respective prosecuting attorneys were 
abridged by transferring them to the attorney general. The 
boundary line between the two as to criminal business has 
never been very distinctly defined, but the practice has been 
when a criminal case is bro~1ght into Supreme Court, on 
error from the counties, for the prosecuting attorneys to pro 
forma have the attorney general associate his name in the 
Supreme Comt proceedings. But my predecessor informed 
me when I came into 'office that during his term of office he 
was not required to prepare for hearing any criminal case on 
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error, but that they were always taken care of by the prose
cuting attorney. It is not clearly defined whether prosecut
ing attorneys should receive compensation for their special 
services in criminal cases in Supreme Coml or not. The 
state auclilor and the county auditors who are in the office 
with him as deputies anti employees, when appealed to for 
statistics in this matter, were all of the opinion that the 
practice in the counties where cases went on error, f rom the 
Circuit Court to the Supreme Court, in which the State is a 
party, the commissioners allowed the prosecuting attorney 
his costs and expenses, and a small attorney fee. I believe 
there is no fair construction of statute warranting this as a 
matter of right, and 1hal prosecuting attorneys being right
fully engaged in the cases in the Probate, Common Pleas or 
Circuit Courts, arc bound to carry the case through' to S u: 
premc Comt if the interests of their county require it,- and 
without extra compensation . But I say this, as a matter of 
right the commissioners arc not perhaps compelled to pay 
extra. And yet I believe lhey are justified under their dis
cretionary powers, and should in many instances pay extra 
£or this class of w·ork. 

l have given this as thorough a resea rch as time permits 
me, as we arc very crowded at present in' the office; and as 
the statute now stands, section 2o8 amended 88 0 . L., II, il 
does not come strictly within n1y duties to make the con
structions you ask for. But you are the legal adviser of 
the commissioners in these matters. 

Very respectfully, 
F. S. MONNETT, 

Attorney General. 
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J URY DlJTY ; l\HLITIAMEN . . 

Office of the Attorney General, 
Columbus, O hio, ·March r6, 1896. 

Can. H . A . .!/.dine) Adjutant General : 

675 

D~AR Sm :--Your favor of l\Jarch 7, enclosing a com
munication f rom 1\L L. 'Wilson, lieutenant" of the qth in
fan t ry duly received, together with the relnrn request from 
this department, and the reply of your depa rtment of i\Iarch 
T3, 1896, requesting an official opinion to be given you as to 
the power of the ".Pugh Videttes" lo issue honorary mem
bership certirlcates to exempt the holder of such cer tificates 
from jury duty. Section sr89l, as amended March 29, 1881, 

provides : 
"Acting and contributing members of all military com

panies and ba.~teries *. * '~ shall be exempt from serv
ing- on j ttr ies~-, Sections 3033 and 3034 define m ilitary com
panies as applied to the O hio National Guard. Section 3039 
provides "that officers conunanding companies, t roops and 
batteries may enlist contributing members not to exceed one 
hundred and fifty and w11ell such contributing members 
comply with the terms of that statute, they shall be exempt 
from jury duty. 

Section 3040 provides for independent military com
panies. T he fi rst class must be organized twenty years, or 
any independent infantry battalion the organization of which 
has been continuous for at least three years last past, all of 
whom have been and shall continue to be f ully armed and 
equipped at their own expense and agree to be subject to all 
calls of the governor for troops, and at least forty of the 
members of such company or of t he several companies of 
such infantry battalion together with t he field and staff of
ficers sign an agreement to that ·effect and file such agree
ment with the governor, the acting ai1cl contributing mem
bers thereof, not excet~d ing t he number allowed infantry 
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companies of the organized militia, shall be entitled to all 
lhe privileges and exemptions allowed members of the 
National Guard. 

I asked for further data in reference to the Pugh Vi
clettes. This was no£ furnished, !'urther than the statement 
that they were not members of the Ohio National Guard, 
unless they come within the provisions of section 3040, as an 
independent military company with an organization continu
ous fo r at least twenty years last past, or unless they are an 
independent infantry battalion with an organ ization for at 
least three years last past, having complied with all the other 
requirements of said section. I hold that they have no au
thority to enlist contributing members to such an organiza
tion for the purpose of exempting such contributing mem
bers from jury duties. 

I might further add that this is not a question that 
either your department or mine should be called upon to 
m~swer; but inasmuch as it is a question that will arise be
{ore a comt of ·competent jurisdiction, where such inquiry 
is made in each instance, the presiding judge can readily de
termine whether the party seeking such exemption complies 
vvith the requirements of the statute. 

Very respectfully yours, 
F. S. l\IONNETI, 

Atlornev General. 
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Jlisde111eano-rs; Sec11ril)• for Costs,· Heo.fth Latttfts. 

l\JISDE~IEANORS; SECURITY FOR COSTS; 

HEALTH LAWS. 

Office of the Attorney General, 

Columbus, Ohio, March 20, 1896. 

Dr. C. 0. Probs'f, Secretor)' State Board of Health: 
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DE.\1~ StR :_:._Your communication from L. A. \tVagncr, 
just received. Section 7I rs provides that: 

"\tVhoever, in the presence of a magistrate 
makes an affra\', or threatens to beat or kill 
another, or to coinmit an offense against the person 
or property of another, or contends with hot and 
angry words, to the disturbance of lhe peace. may 
be ordered without process or any other proof, to 
give security as provided in section 7109, and in de
fault thereof, may be committed, etc." 

It is my opinion that inasmuch as this section provides 
specifically when a justice of the peace shall arrest without 
process, to-wit: For offenses against persons, and property, 
and disturbance of the peace, and does not provide specific
ally foi· the other divisions .of statuory crime, to-wit: against 
public justice, against public health, against public policy, 
against chastilJ and morality, against right of suffrage, that 
as to all other general divisions of crime the accused is to 
be brought before the magistrate to be heard in his own de
iense: that witnesses may be produced and ·examined on 
oath, in accordance with section 7108. 

As I understand your inquiry, the misdemeanors con
cerning which yotl inquire are practically those against pub
lic health, and do not come within the general statute 7IIS, 
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C/c';•c/and Rrall·y Company. 

that permits a magistrate to arrest without process or any 
other proof. 

R<'spectftilly subn)itted, 

1?. S. MONNETT, 

Attorney General. 

CLEVELAXD RE.\LTY COMPA)JY. 

Office of the Attorney General, 
Columbus, Ohio, March :20, 1896. 

· T_!o11. S. M. Taylor, Secrrtar.\' of S late: 

DE.\R Srn :- Your depatiment has referred to me cer
tain articles of incorporation that have been applied for by 
a company to be known as "The Cleveland Realty Com
pany.'' 

iVfy a ttention has been called to sections 3 and 4 thereof. 
with request for an opinion as to the policy or authority of 
your department to issue articles of incorporation in com
pliance with said application. 

So far as said articles o f corporation in sections 3 and 
4 comply with the amended portion of section 3235, as 
amended Apr il 6, 1894, referring to the powers that may be 
granted to a corporation for the purposes of improving, dc
v~Ioping, and dealing in real estate, buying and selling the 
same, while the language referring to that branch of incor
porations is perhaps broader than the statute literally con
strued would imply, yet I do not think it objectionable, and 
would pass favorably upon that part of the application. But 
so much of section 3 as relates to building roads, bridges. 
constructing and operating surface. underg round or elevated 
rnilways, with electricity. steam or other motive power, 
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Cleveland Realty Compa11y. 
------

· erecting water-works and electrical plants for the genera
tion of power and heat, and so much thereof as provides for 
hand ling real estate upon commission, 1 cannot approve of 
the same. 

The special statutes goveming these various enterprises, 
treat of them as distinct organizations for the various pur
poses. It would lead to great confusion in making returns 
under the new excise tax laws just passed; it would make 
it possible for such a c01voration to shift their salaries and 
running expenses to the different clepaitments of such a cor
poration; their gross incomes in such manner that it would 
be almost impossible for ~he State to obtain proper repor ts 
under the various special statute~ governing and controlling 
the multifario us industries attempted to be inco1·poratcd in 
one act. 

Section' 4 <1tten1pts to apply the provisions of the amend
ment referring to a realty company. to any or all the other 
companies or powers asked fo r in section 3· Not only do I 
believe it to be against the spirit of the statute, but il is 
against public policy to g rant so many ancl so multifarious 
po\\'ers to any one corporation. 

Respectfully submitted, 

F. S . . MONNETT, 

Attorney General. 
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Inco-mpat-ible Offices. 

INCOMPATIBLE OFFICES. 

Office of the Attorney Ge.neral, 
Columbus, Ohio, April 3, 1896. 

Han. 0 . T . . Corson, State Commissioner of Common 
Schools: 
DEAR SIR.:-Your request of April 3d, for an opinion in 

writing, duly received. · 
Your question is, "Can a representative in the General 

Assembly of Ohio, be appointed to hold the office of county 
or city examiner of teachers?" 

Sections 4069 and 4077, as well as all oth<:r sections of 
chapter 12, referring to county or city school exat:niners, 
name the place. as an "office," they give the position all the 
functions of an office, provide for vacancies, expirations, 

·terms and compensation. 4075 provides for the compensation 
·Of county boards; 4082 provides further compensation for 
city examiners. Tl1ese are all incidents and functions of an 
office. An office is defined to be a publi ccharge or employ
ment, and the term seems to comprehend every charg·e or 
employment in which the public are interested, and an ad
judicated definition is given in 71 N . Y., 243, in which the 
court say: 

"It is that function by virtue whereof a person 
has some employment in the affairs of another; 
and it may be public or private, as exercised under 
public authority yet affecting only the affairs of 
particular individuals." 

In the case of Bowers vs. Bowers, z6 Pa. S., 77, it is 
defined as follows: "An office is a right to exercise a public 
or private employment and to take the fees and emoluments 
thereunto belonging." 

In the 32 N. Y ., 726, it is defined as "a duty, a charge, 
a trust. exercised for oublic ouroose." 
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T he Supreme Court o£ the United Stales has given a 
comprehen.;ive definition in 6 ·wan., 393, and defines it as 
follows : _ 

"An office is a puiJlic s tation or employment 
conferred by the appointment of the government. 
T he term embraces the ideas of tenure, duration, 
emolument and duties.'' 

Applying these well known definitions and adj ucljcated 
findings, I am of the opinioi1 that the position of county or 
city exam iner of teachers is an office. 

Section 4, Art. 2, o£ the Constitution provides : "No per
son holding office under the authority of the United States, 
or any lucrative office under the authority of this State, shall 
be eligible to or have a seat in the General Assembly; but 
this prov ision shaH not ext~nd to townsh ip officers, justices 
.of the peace, notaries public or officers of the militia." 

If the above positions are lucrative offices under the 
authority of the' State, and do not fairly come within the ex
ceptions, then the person holding a position on U1e board of 
school exam iners, I think it could fairly be construed, is in
eligible to have a seat in the General Assembly . 

. The classifications of exceptions in the above const itu
tional provisions, elective offices and to appointive offices, to 
offices that are permanent and continuous in their compensa
tion ; to offices that are dependent upon fees as well as to 
offices of the militia. Using the exclusive clause or the ex
ception as in interpretation or guide in the definition of 
"office" in the former part of the section, I am therefore of 
th~ opinion that such school examiner could not have a seat 
jn the General Assembly. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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EXCISE TAX LAW. 

Office of the Attorney General, 
Columbus, Ohio, Apt il r8, 1896. 

1-lon ... dsa S. Bushnell, Go~·ernor ·of Ohio: 
DeAR S rR:-Your esteemed favor of the t8th insl., ask

ing for opinions upon the following subjects, duly received . 
You ask: 

r. "Docs the recent law levying an excise tax 
upon the gross receipts of raiiroad corporations 
conflict with the act of April, 1894, which provides 
for the !~vying of an excise tax upon the gross 
receipts of the said corporations for the purpose 
of providing revenue to sl1pport the office of the 
Commissioner of Railroads?" 

In reply I would say, that the Supreme Court dedarecl 
the original act passed April 18, 1889, levying a fee of one 
dollar per mile on each mile of track as unconstitutional, in 
that it contravened section 2 .. article l2; also section 5 of ar
ticle l 2 of the Conslilution. Said ftrst section provides that 
''Laws shall be passed taxing by a uniform rule a ll mone)'.:>, 
credits, investments, * * '·* and also all real and person
al property, according to its true value in money." Sccti9.n· 5 
provides that '· ~o tax shall be levied, except in pur~ila'i1ce 
of law; and every law imposing a lax, shall state distinctly 
the object of the same, to which only it shall be apl~liecl." 

The act of April 19, 1&94 provides for an assessment, 
instead of a tax. based upon the proportion of the g ross 
earnings of the railroad companies. for the year ·next pre
ced ing. lo be apportioned by the state board of cqualir.ation 
for railroads .The act further provides, that the money 
thus collected shall be covered into the state treasury as a 
>pecial fu nd for the maintenance of lhe office of the commis-
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sioner of railroads and telegraphs, and expenses incident 
thereto. 

It is my opuuon that this act corrects the unconstitu
t ional featu res which 1 have referred to o£ the original act 
of April 15, 1889. and makes a valid assessment fo r the 
special purpose of supporting this department, which the 
State has created under the police power for the supervision 
of railroads in the interest of the public safety. 

House Bill ~o. 293, known as the excise tax law, passed 
:- larch 19, 1896, does not make an assessment for a special 
pu rpose, but levies a tax in the nature of an excise tax, fo r 
the purpose of raising revenue for the State generally. This 
Ia w is based upon the principle that the State has a right 
to exact this contribution under the power it has to regulate 
corporations, for the privilege of doi11g business in Ohio. 
The two acts referred to a re not based upon th e same prin-
ciple. and in no ~vise conAict. · 

2. As to 'your second inquiry, to-wit: 

"Docs the law creating and regulating the 
operation of the vVorking Home For the Blind at 
Iberia, Ohio, prevent vesting control of that insti
tution with the board of trustees of the institution 
for the blind. in event of the \Vorking Home for 
the Blind being inoperative owing to lack of funds 
for its support ?" 

The act to establish workshops for the blind, passed 
;\[ay r r, r886, provides for the establishing of an institu
tion for giving employment to the blind, to be known as 
' ·The \\forking Home for the Blind." It provides that the 
governor shall appoint, with the advice and consent of the 
Senate. th ree trustees, who shall have the managt'mcnt o{ 
said ii1stitution. Said trustees a rc authorized to receive do
nations o f land, buildings or money. It provides that the 
land shall be conveyed in fee simple to the State of Ohio. 1 t 
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also provides that such trustees shall appoint a superin
tendent who shall be qualified in the managing of manu
factories for such articles as are usually made at such in
stitutions. 

Il is my opinion tl1at your honor could not vest the con
trol of this institution in the board of trustees of the institu
tion for the blind, in as much as each board of trustees have 
special duties imposed upon them, must make different re
ports, and the whole act of 1886 intends that this is to be a 
trust independent of the general institution for the blind. Tt 
is my opinion that it would take a legislative act to '~est the 
property of this institution in the hands of the trustees of the 
institution for the blind. Or, what would be a simpler so
lution would be a repealing of the act of May II, r886, and 

· authorizing the governor to sell all of said property and 
pass it into the general revenue fund, and have the same re
appropriated for the institution for the blind. The Legis-

. lature might further empower the trustees of the institution 
for the blind to conduct workshops for the blind in connec
tion with the present institution, or at other points, should 
a necessity demand such an institution. 

Very respectfully, 

F. S. MONNETT, 

Attorney General. 
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OHIO BOARD OF PHARMACY; FEES FOR REGIS
'! RATION OF PHARMACISTS . 

.Office of the Attorney General, 
Columbus, Ohio, April 24, 1896. 

To the Ohio Boa.rd of Pha.rmac)l, Colu·mbus, Ohio: 
G1mTLEl\1EN :-1 have the honor to receive a communi

cation ·from your board under date of April 21, 1896, re
questing my opinion in writing as to what authority, if any, 
said board has for charging a fee to all applicants for .exami
nation, in addition to the fee prescribed in said section 4407. 

After carefully examining saicf section, the language of 
the statute bearing upon this subject reads: 

"The said board shall demand and receive for 
such. i·egistration from each and every person reg
istered as a phani1acist, a fee not exceeding three 
dollars, and from eash and every person registered 
as an assistant pharmacist, a fee not exceeding two 
dollars, to be applied to the payment of the ex
penses arising under the provisions of this chapter." 

It also provides for a registration fee not to exceed one 
dollar, triennially as set forth in said act, for those who de
sire to continue the practice. 

"Said salaries, per diem and expenses, shall be paid 
after an itemized statement, etc., ':' ':' * from the fees 
and penalties received ft:om said board. under the provisions 
of this act. 

It further says: "All moneys received in excess of said 
per diem amount and other expenses above provided for, · 
shall be held by the secretary as a special fund for meeting 
the expenses of said board." 

Section 4408 makes if mandatory upon the board to ex
amine every person who clesir·es to carry on or engage in the 
busil)ess, on his complying ·with the provisions of this 
chapter. · 
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It is my opinion that all expenses to the applicant that 
can be legally charged, are those especially set forth, and 
that there is no warrant under the fair construction of that 
statute for the board to construe· the rules and by-laws and 
\·egulations into powers vested in them to make arbitrary 
charges for examination of applicants. vVhatever expenses 
arc necessary for carrying out the provisions of that chapter, 
must be paid for out of the fees especially provided. This·· 
act especially says, as above cited, that said salary, per diem 
and · expenses, shall be paid from the fees and penalties i·e
ceive<l by said board under the provisions of this act. Sec
tion 4407 defines what fees are to be charged; 4412 defines 
the penalties. · · · 

Your :sub-division five (5) of the inquiry, I suppose is 
only cited to this department for the purpose of assisting us 

·, i'n the construction of similar acts. \Vhile I do not care to 
··pass upon section ss8 until it is regularly before n1e, yet it 
is manifest that there is no expressed limitation placed upou 
that section as .to what fees are to be charged or in what 
mode, and only what mode expenses a re to be paid. 

Experience may have shown this to be an unwise limi
tation, as to receipts to maintain the department, yet I an1 
not permitted to legislate, but only interpret what has al
ready been enacted into a statute. 

Respectfully submitted, 
F: S. MONNETT, 

Attorney General. 
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-DOARD OF HEALTH .: R1~l\{0VAL OF BODIES 
PROM ONE CEi\IETERY TO ANOTHER; PEN
ALTIES. 

.Office of the Attorney .General, . 
Columbus, Ohio, April 25, 1896. 

To tile Secretary of' the Board- of Hcallh, Columbus. Ohio: 
D~::AR SIR :-Your esteemed favor of the 24th inst., ask

ing for the construction of an act providing for the removal 
of bodies from one cemetery to another, passed :\Iay 14, 
1894, duly received. 
· You ask what provis ion was made fo r the enforcement 
of said law in relation to the disinterment of bodies, especial
ly those dead or those dy ing of a contagious or· infections 
disease. · 

Second, \-.:hat are the penalties provided in case qf vio-
lation? · 

Said act provides no penalties for the violation thereof. · 
In the absence of such criminal penalty, upon a proper state 
of facts arising, the partie~ or persons damaged or injured, 
or perhaps the bof!nl of trnstees of the association, could 
invoke the eqnity powers of a court and obtain an in junction 
as against the violation of the expre..;sed provisions of the 
statute. 

·Yoti further ask whether the health board should give 
its consent to such disinterment. It is my opinioJt since the 
reference to the local health department occurs only in the 
proviso to section I, that it should be constt·ued wit\1 refer
ence to contagious and infectious diseases only; that all other 
bodies dying other than by contagious and infectious dis
eases, can be removed from the respective cemeteries upon 
a permit fro mthe trnstees or boards of such c~metery as
sociation, except in the months .of April, May, June, July, 
A ugust and September of any year. 
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Board of Health)· Remo11al of Bod·ies From One Cemetery 
to Anolher)· Peuallie.s. 

To construe the proviso that persons dying with a con
tagious disease could never be removed, would by implica
tion repeal the act passed March 1·5, 1876, (73 0 . L., 33), 
or render it so inconsistent and nugatory as to render it in
operative, which latter act provides fo r the removal of all 
bodies where a _cemetery has been abandoned . (7913-23) . 

Repeal by implication is never favored, and that con
struction should be given that will give the meaning to both 
statutes, i f possible. Should an association determine to 
abandom a cemetery, and any other construction be given to 
the act of 1894, then after all bodies that had died of natural 
diseases had been removed a small per cent or those who had 
died of contagious or infectious diseases, would be compelled 
to remain. Then again section 3 of said act indicates that it 
is the trustees or other board of officers in charge of said 
ce~netery, and not the health board, that should be man
d_~.mused, and for these reasons I am of the opinion U1at tl1e 
local health department shall exercise its authority only over 
bodies of persons dying with contagious or infectious dis
eases, and when so granted by the heallh board, the trustees 
or cemetery associalion shall then issue a pem1it for disin
terment, and deliver the body, etc. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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State Institutions; Appoinlmeul of Female Physician. 

STATE INSTITUTIOKS; APPOIKT.MENT OF FE
MALE PHYS fCIAN. 

Office of Lhe Attorney General, 
Columbus, April 25, 1896. 

Ho11. Asa. S. Busllllcll, Governor of Oh·io: 
D£.\R StR :-Your esteemed favor o{ recent date re

ferring to this department a communication from the alumni 
association of the Laura Iv[em()t·ial Medical College, of Cin
cinnati, Ohio, duly received. 

Such communication requests a construction of sectiou 
640, R. S., of Ohio. Said act as referred to in the communica-. 
tion, passed April 17, r885, (82 0. L., 137), provides: 
'·t:pon the nomination of a superintendent, boards of trus
tees may appoint stewards, nnlrons, physicians, assistant 
physicians, one of which may be a female, and other needed 
officers, and may remove such appointees at pleasure." 

T his sccti'Oi1 occurs in the chapter referring to certain 
benevolent institutions, including the Boys' Industrial 
School, Girls' Industrial School, Industrial Home, etc. Sub- . 
sequently said section was amended April 24, rSs>o, (87 0 . 
L., 268), which amendment provides: "Upon the nomina
tion of superintendents, boards of trttstees may appoint * 
'~ * * matrons, physicians, assistant physicians, one of 
which may be a female, and other needed officers, and may 
remove such appointees at pleasure." 

Subsequent thereto, April r6, 1892, a supplemental sec
tion was added· to the original section 640 (89 0. L., 347), 
which provides: "f n all asylums for the insane Lhere shall 
be employed at least one female physician." 

It is my opinion ~hat as to all benevolent institutions de
scribed in title 5, chapter 2, it is discretionary with the board 
in appointing the assistant physicians to name one female, 
except physicians for the insane asylum. and there It is man
datory for the board of trustees to appoint at least one fe
male physician, and discretionary with the hoard to appoint 
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more than one in each institution. It is my opinion that it 
would be proper for your honor, as chief executive of the 
State, to call said boards' attention to said supplementary 
section, and request compliance wilh such statute, as the 
boards are the immediate creatures of your appointment. 

Q ua warranto perhaps would lie against boards for will
fully violating the statute, or mandamus might be brought 
by the proper parties. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 

EXTRADITION; EVIDENCE. 

Office o( the Attorney General, 
Columbus, Ohio, April 30, 1896. 

Hon. Asa S. Bttsllllcll, Govcmor of 0/rio: 
DEJ\R SJR:-Your esteemed favor of the 30th inst., in 

reference to the matter of the revocation of an extradition 
warrant for the return of Dick Howard to the state of Il
linois, heretofore granted under your hand and sea l, dated 
February 26, 1896, duly received. 

I have examined the authorities, cited by the Hon. C. S. 
Kumler, representing the state of Illinois, and the authori
ties cited by Hon. J. T. Patterson, representing Dick How
ard, the defendant. 

I find the agreed state of fact_ to be substantially that 
Dick Howard was indicted in the state of Illinois, charged 
with a felony; that the governor of lllinois made requisition 
upon the governor of Ohio for the defendant, Dick Howard. 
The evidence and official papers submitted by your honor, 
show that the defendant was a fugitive from justice of the 
state of Illinois; that he is charged with the crime aforesaid; 
that he was found in this State, being a state other than that 
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in which the crime charged was committed. 
The Si.tpreme Court of the L,;nited States, in the case of 

Lascllcs vs.' Georgia, decided 1\pril 3, 1893, held:. "A fugi
tive from justice, who has been surrendered by one state of 
the union to another state, upon requisition charging him 
with the commission of a specific crime, has, under the con
stitution and Jaws of the United Stales, no right, privilege 
or immunity to be exempt from indictment and trial in the 
state to which he is returned for any other or different of
fense than that designated in the requisition, without first 
having an opportunity to return lo the state from which he 
has been extradited." 

For a still stronger reason should lhe authorities refuse 
to permit a defendant to escape obeying the mandates of the 
executive authority in requisition proceedings. In the case of 
State vs. Sennott, cited in 20 Albany Law Journal, page 230, 

the court held.: ..... 

''Under the provisions of the Federal constitu
tion relating to the rendition of fugitives from 
justice it is sufficient that the person charged with 
crime be found in the state from which he is de
manded. He need not have fled there. The fact 
that he was hel'd in the latter state against his will, 
under prior proceedings, would not preclude his 
rendition from that state." 

It is my opinion, therefore, that tbere is not sufficient 
showing, either in the brief of facts or the law, to warrant 
your honor in revoking the extradition heretofore issued 
February 22, 18¢, to the sheriff of Montgomery County, on 
the application of the state of Illinois for the defendant, Dick 
Howard. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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Ta.ratio11; L·isting of Pro pert:,•; H a uses of lll Fame.,· Liquor. 
Selli11g. 

TAXATION;LISTING Of PROPERTY; HOUSES OF 
. ILL l' AME; LIQUOR SELLING. 

Office of the Attorney General, 
Columbus, Ohio, April 30, r896. 

Ho11 . W . D. Guilbert, Auditor of State: 
DEAR Sm :-Your favor of the 30tb inst., requii-ing an 

opinion upon the questions asked in the letter from John H. 
Lenhartz, assessor of the second ward, Tiffin, Ohio, du'iy re
ceived: 

The assessor propou11ds these inquiries: 

T. "There are a number of saloons in my 
ward which run houses of ill-fame in connection 
·with the same; have I a right to list such keepers 
of houses of ill-fame fo r the payment of the Dow 
tax for the coming year?" 

2 . "Shall I refuse to certify them to the coun
ty auditor to be charged upon the liquor tax dupli
cate?" 

The act known as the one defining a house of ill-fame, 
and providing a penalty for the sale of intoxicating liquors 
therein, and presct:ibing bow such penalty may be recovered, 
as passed May r8, r894, defines what a house of prostitution 
or ill-fame is. It makes it unlawful for any person to sell or 
g ive away in any house of ill-fame, as defined in that section, 
any spirituous, malt, vinous,. or other intoxicating liquor or 
liquors; and the selling or .giving away i.n any part of such 
building or place, or in any shed or addition thereto, or iti 
any buildings or structures standing on the lot of land upon 
which such house of ill-fame is situated, or upon premises 
adjacent thereto, and which is in the control of the person 
or persons having control of such i1onse of ill-fame, shall be 
deemed unlawful. Said act provides for a penalty of $350 
for a violation of the act. 
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' Of course, the listing of such a house would be illegal, 
and would not give the proprietors any right under such 
listing, and on the part of the assessor or the county officers, 
to contravene that statute. Dut lhe inquiry is broader than 
that, and distinctly says there arc a number of saloons in his 
ward. Every proprietor or owner of a saloon must list un

·der the Dow Law, and the assessor cannot presume that 
such owner. is going to nm a saloon in an unlawful way. To 
illustrate: He could not anticipate that a saloon-keeper, after 
he had paid his $350 tax, would violate the Sunday law; 
that. he would sell to habitual drunkards; that he would sell 
to minors, or to a person intoxicated; or that he would run 
a house of prostitution on the same lot, or in connection 
with the building. In other words, he does not list the sa
loon fot· an unlawful purpose, neither does he list it as a 
house of ill-fame. 

But it is .the duty of the officers of the city and county 
to promptly enforce every infraction of the State law and 
city ordinances. And shoi.dd such a saloon keeper. after hav
ing lawfully obtained his license to do a lawful ~usiness as a 
saloon-keeper, proceed to do an unlaW'[ul business, either on 
the ground named in the letter, or violate the liquor laws in 
any other respect, he should be j)l'Osecutecl. 

Therefore, il is my opinion that they should be listed as 
sellers of intoxicating liquors in a lawful way. Each sepa
rate and unlawful act of selling· or giving away such intoxi
cating liquors, either in a ·house of ill-fame or any other un
lawful purpose, constitutes an offense punishable by law. An 
assessor cannot determine this in advance, and should not 
list ·them as keepers of houses o[ iii-fame, but as sellers of 
intoxicating liquors. 

Respectfully submitted, 
F. S. UONNETT, 

Attorney General. 
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DOARD OF CHARITIES; RELIEF OF POOR. 

Office of the Attorney Genera l, 
Columbus, Ohio, May 8, r896. 

Hon. Joseph P. Byers, Sarctary State Board of Clwritirs, 
Columbus, Ohio: 
DE.\R Sm :-Yom· esteemed favor of the 7th in st.. in 

reference to the abolition of the statute heretofore establish
ing the ·working Home for the Blind, duly received. 

The statute governi ng lhe legal settlement in any county 
of a citizen of the State, for the purpose of construing what 
you· call a residence, is different from the statutes for the 
purpose oi obtaining a right to vote within the county. 

It is my opinion that under section 1492, unless the in
mates of the in~titution referred to, ha:ve continuously resid

. eel and supported themselves for twelve consecutive months 
·\vithout relief under the provisions of the law for the relief 
of the poor, except the provisions provided in the fi rst and 
second sub-divisions thereof, lhen the inmates do not obtain 
a legal settlement in Morrow County. by reason of their ac
ceptance of the charities and care of the State, in the man
ncr indicated in your communication. 

It is my further opinion that the proper treatment of 
these .inmates, now that the institution has been abandoned" 
by the Legislature, would be to return them to their original 
counties, in which places they have never lost their legal 
residence by reason of their being supported in 1\Iorrow 
County. Under the special act abai1cloning the institution, I 
suppose your board will be justified in temporarily main
taining them in the counties to which they arc retur·necl, as 
you a rc trustees of the funds for that purpose. 

Rcspectf ull y submitted, 
F. S. lVION~ETT, 

Altonwv Grnc>1·::~ 1. 
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STATE I~STITUTIONS; EMPLOYMENT 01? RE
LIGIOUS INSTRUCTOR. 

Office of the Attorney General, 
Columbus, O hio, May 18, 1896. 

fJ(m . A . S . Bus/well, Governor of Ohio: 
:PE.\R StR :-Your esteemed favor of the r6th inst., ask

ing whether the laws applying to the 0. S. & S. 0 . Home at 
Xenia permit the trustees to employ a religious instructor, 
clu ly received. The chapter relating to benevolent institu
tions, being chapter 3. of title 5, in section 647, provides 
that superintendents of these institutitlns sball have control 
and be responsible to the trustees for the management and 
for the faithfu l services of all persons employed therein, and 
that the superintendent may appoint such teachers, atlen
drrnts and nurs£'s1- servants and other persons as mar be nec
essary for the proper management of the institution and as
sign them to their respective places and du ties. Such ap
pointees shall, ho·wevcr, be subject to the discharge of the 
trustees. Chapter 8 relating to the 0. S. & S. 0. Home, 
alld section 695 as amended April 22, x8go, provide for such 
compensation of a superintendent. clerk. matron and phy
sician . .and matrons of cottages and scltool teachers $30.00 
per mpnlh for the latter, seamstresses and tailoresses with 
their sala ries. This special statute under the chapter re
ferring to the home so indicate the employes that the Legis
lature intended should be used in this institution. Apply
ing the ord inary n 1le of statutory construction to the clause 
in section 647 author izing the superintendent to employ 
such "other persons as may be necessary for the proper 
management," etc., must apply to the same class and not a 
higher grade of duties than those enumerated preceding the 
general clause. 

T he third section referring to this subject, as amended 
April 24, r890, provides for the nomination by the superin
tendent. and upon such nomination the board o£ trustees 
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may appoint stewards, matrons, physicians, assistant phy
sicians, and other needed officers, and may remove such ap
pointees at pleasure. They shall fix the compensation of 
e~ch, not exceeding the rn~ximurn prescribed by law. 

Construing these acts together, under section 695, it is 
my opinion it would not be the duty of the trustees without 
having first created the office as provided in section 640 to 
appoint a religious instructor. But if the board of trustees 
determine that such a department or office is 11eeded. the 
superintendent may then nominate and the board of trustees 
may appoit1t such needed or additional officer. 

Second: Independent of the board of trustees, the su
perintendent may appoint a teacher and assign him duties 
of the kind inquired about in your communication. And 
in the absence of the trus~ees having created an additional 
office, it would have to come within the title of a teacher, 
ai1d the superintendent assign his duties as a religious in
·strnctor. If appointed under the last section and under the last 
powers, to-wit : Section 647, T suppose the salary should be 
limited to $30.00 per month in accordance with the special 
limitations in the chapter pertaining· to the Soldiers' and 
Sailors' Orphans' Home. 

V cry respectfully, 
F. S. MONNETT, 

Attorney General. 
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INSURANCE; LIABILITY POLICIES TO OWNERS 
OF VESSELS. 

Office of the Attorney General, 
Columbus, Ohio, May 29, 1896. 

Ho11. William H . Jlalt11) Superinte,~delll of Insurallcc: 
DE,\R StR :-In your favor of the 14th .inst., you submit 

the question whether an insurance company, not authorized 
to do an employers' liability business in this State, can issue 
employers' liability policies to the owner of vessels operated 
in the great lakes whose ports of registration are within 
Ohio, without violating the insurance law of this State; the 
company insisting that the jurisdiction of the State in the 
enforcement of its insurance laws, docs not extend to and 
cover any part of the waters of Lake E rie. 

In reply thereto I beg to say: 
The jurisdict·i'On of Ohio over that portion of the waters 

of Lake E rie embraced within its limits is complde, except 
wherein the same has been restricted by the federal constitu
tion. If there be a restriction upon the power of a State to 
regulate the doing of insurance upon the class of property 
in question, it must be found in the commerce clause of the 
constitution. But as has been declared by the Supreme 
Court of the United States, the issuing of a policy of insur
ance is not a transaction of commerce. Paul vs. Virgiliia, 
8 Wallace, 183. 

The right to enforce lhe insurance law of this State, in 
its application to property engaged in inter-state commerce, 
is, therefore, not abridged by the federal constitution, and 
the enforcement thereof is not an interference with nor a 
regL1lation of, inter-state commerce. 

The further question arises, is such a vessel property 
within Ohio, and wonk! the issuing of a policy of insur
ance thereon, or an indemnity policy to the owner thereof, 
by a company not authorized to issue such a polic)r within 
Ohio, be a violation of the insurance :aw of this State ? 
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Under the federal law, every vessel is required to regis
ter and designate some place as its port of entry. J3y the 
law of Ohio, t he situs of a vessel navigating waters within 
and bordering upon the different states, is that of the home 
port or por t of registration. Pelton vs. Tm11sportatio1£ Co., 
37 0. s., 400. 

r\s said by the court in Smith 1•s. Bank, 5 Peters, 524, 
to say "that personal property has no situs, seems rather a 
metaphysical position than a practical and legal tr uth.'' Such 
waters are simply channels of intercourse, the hig hways for 
vessels; but such vessels, whose ports of registration are 
within this S tate, are just as much property within Ohio, as 
are the cars or coaches owned within the State and running 
from points within to points without the State. 

I am the~eforc of the opinion, t hat a comr;any issuing 
a .policy of insurance in the manner indicated, would violate 
thc-·insurance law of Oh io. 

Very respectfully, 
JNO. L. LOTT, 

Assistant Attorney General. 



FRANK S. MOXNET'I'-1&)6-1900. 6 !)!) 

'Jhio S tate Reformatory; E mplo3111!CJif of C o1wict Labor. 

JHTO STATE REFORMATORY; E~IPLOYMENT 
. OF CONVICT LABOR. 

O ffice of the Attorney Gen'eral, 
Columbus, O hio, May 23, 189(5. 

I-/on. L . F. Lim bert, President Board of Nlauagers, Ohio 
State Rcfornwtory, Greenville, Ohio: 
DE.\ R SIR :-Replying to your favor of the 13th inst., 

requesting an opinion as president of the board of managers 
of the O hio State Reformatory, upon certain statutes, it is 
my opinion lhe fa ir construction of the act of Apr il 24, 1891, 
(88 0 . L, 382), and the acts amendatory thereto, would 
authorize a nd justify the managers in using all convict labor 
that it is profitable and convenient to use in t he construction 
of the buildings and appur tenances to the reformatory. I 
do not th ink it \vould viola te the statute govern ing the con
tract system of -p·;·ison labor, when the labor is usecl under 
the direct statutory authority of the State itself in building 
its own structures, if in the discretion of the board it is for 
the best interests of the State to let the contract out l'O bids, 
providing in the bid.; or the contra.ct that the contractors usc 
convict ·labor, and that the terms of the bid as to who is the 
lowest bona fi de bidder shall be deter mined by the amount 
the bi,lder is to pay for the services furnished by the State 
in the way of convict labor. 

] t is not a part of this opinion, bu t it has been s ug-
gested to this department that the managers should also 
take into consideration in letting tl1eit· contracts, the fact 
that the State owns cer tain quarries and if anything can be 
saved to the State by using convict labor in the quarries in 
getting out the material, this should a lso be investiga ted 
before final bids are submitted. 

Very respectfu lly, 
F. S. MONNETT, 

Attorney General. 
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COM~IISSIONER OF RAILROADS AND TELE
GRAPilS; POWER OF :MUNICIPAL CORPORA
TIO.i'\ TO ENFORCE REGULATIONS. 

Office of the Attorney General, 
Columbus, Ohio; June :22, 18¢. 

!Ton. William K·irkb'j', State Commissione1' Railroads mui 
Tclegraplzs, Columbus, Ohio: 
DEAR StR :-Your esteemed favor with enclosmcs in 

reference to the ordinance of the village of Barberton. duly 
received. 

I have examined the ordinance submitted, but of course 
have not the minutes of the proceedings of the council to 
see if such ordinance was properly passed, and have only 
before me the sections of the ordinance referred to in your 
favor. Section 1692, granting general powers to munici
pal corporations, permits them to organize and maintain a 
police department, and gives them police powers. A rnti
nicipal·corporation acting iq their public capacity, have only 
such powers as are expres.sly granted by statute, or such as 
may be fairly implied ·or inferred to carry into e·ffect ex-· 
press provrsrons. In the Ravenna case, 45 0. S., ll8, pass
ing upon this section the court held that a municipal cor
poration had not the power by ordinance to compel a rail
road company to maintain at a sh·eet crossing within the 
corporate limits, a watchman for the purpose of giving 
warning to passers by o·E an approaching train. But section 
3336, as amended April 16, 18~, makes it compulsory for 
every railroad company to have attached to its engine a bell 
and steam whistle, with regulations compelling them to blow 
the whistle and ring the bell at the approach of every cross
ing in the act described, winding up with a proviso that this 
section shall not interfere with the proper observance of any 
ordinance passed by any city or village council regulating 
the management of railroads, locomotives or steam.whistles 
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thereon, within lhe limits of such city or village. It woukl 
appear .from this expression of the Legislature that under 
the general powers granted to city and village councils, they 
have the right to pass reasonable ordinances regulating the 
speed of trains and the use of steam whistles, and that the 
exception was made in 3336 in accordance with that under
sta-nding. 

I am therefore of the opinion that the village of Bar
berton has the right, under the statute, to pass such or
dinance regulating the speed, and regulating the blowing of 
whistles within the limits of said village. So long as the 
council is not acting corruptly, I suppose the courts could 
not interfere with their legislative acts, unless the council 
should transgress or exceed their powers, or should attempt 
class legislation or legislation affecting one part of the city . 
and not another, and be void for want of uniformity. 

Respectfully submitted. 
F. S. MONNETT, 

Attorney General. 

DOW LIQUOR LAW. 

Office of the Attorney General, 
Columbus, Ohio, June 13, 1896. 

Han. W. D. Guilbert . Aud·itor of State: 
DE.\R SIR :-I have the honor to receive a communica

tion from your department of recent date, asking my opinion 
on five propositions as to the construction of section 8 of 
the statute commonly called the Dow Law. Your first 
proposition is : 

r. Would a person or finn delivering beer to retail 
dealers, the beer being· shipped to the distributive point 
whence it is delivered on orders taken by an agent day by 
day, be liable to the Dow tax? 
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The statute provides that the phrase "trafficking in in
toxicating liquors" as used in this act, means the buying· 
or procuring and selling of intoxicating liquors otherwise 
than upon prescription issued in good faith by reputable 
physicians in active practice, or for exclusively known me
chanical, pharmaceutical or sacramental purposes, but such 
phrase docs not include the manufacture of intoxicating 
liquors from the raw material, and the sale thereof at the 
manufactory, by the manufacturer of the same in quanti
ties of one gallon or more at any one time. 

Your first inquiry is rather indefinite as determining 
whether you mean the word "deliver ing" to retail dealers, 
that the person or :firm so doing, at the same time takes 
orders; in other words, makes sales to retail dealers. If the 
sale is made at the owner's establishment, and such owner 
pays the Do\v tax, it is my opinion fhat a person or firm de
liver~ng on such sale is the agent, be it an express company, 
railroad or an individual and is not liable for the Dow tax. 
\ iVbolesale dealers who are not manufacturers are lial)le for 
the tax, and I do not uilclerstand the spirit of the act to be 
that every fin n or agent assisting in carrying out the whole
sale dealer's business is individually liable for the Dow tax 
under said act, unless they have a separate "place" where 
sales are originally made. 

But if the beer is shipped to the person or :firm and 
kept in a warehouse, or other distributing .point, and from 
that point orders are taken and sales and deliveries made 
without reference to the contract specifically having- been 
made at the time the goods are shipped, I take it that the 
second finn become themselves wholesale dealers, and would 
then be liable. In other words, it would be a wholesale, or 
branch "vholesale house trafficking in intoxicating liquors and 
should pay the tax. 

z. Where a manufacturer of liquors s~nds out agent~ 
to solicit orders in quantities of more than one gallon at one 
time, in any· part of the State, and all· orders taken are filled 
and shipped direct from the manufactory, does the liquor 
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tax act apply? and to whom? The manufacturer or the 
agent? 

In reply I would say tbat sucll a manufacturer becomes 
a dealer and his actually selling and soliciting orders by 
agent away from his manufactory, makes himself a dealer 
and should pay the tax; the agent would be the same as any 
other wholesale agent under like circumstances. 

3· Does the manufacturer or distiller, when sending 
out solicitors, become a wholesaler under the construction 
placed upon 8o92-r2, in 44 0 . S., 66r? That is, does he sell 
at the manufactory under the principle "Qrti facit per aliwn, 
facit per se?': The sales being made on the road and not at 
the manufactory as expressed in said section. If determined 
to be subject to the tax as a wholesaler, what rule can apply 
to the foreign manufacturer to compel him to pay? 

I would say that the manufactmer or distiller sending 
out agents and solicitors selling to dealers in various parts 
of the Stale ~·and away from Lhc manufactory becomes a 
wholesaler. · ·The fact that he is acting in a double capacity, 
that of manufacturer and wholesaler, does not protect him 
from paying a wholesale dealer's tax. 

4· If b1·ewers, distillers and manufaclttrers of wine'or 
cider establish agencies, shipping their goods to storage 
houses and from whence to be distributed to customers, on 
whom should the tax rest? If upon the maker, how would it 
apply to foreign makers? 

The Supreme Court in the case of Hanson vs. Luce, 
treasurer, so 0. S., 440, has laid down the rule that the 
traffic contemplated by this statute consists in the purchase 
and sale or barter o{ the liquors named therein, and the 
place of the traffic is the place where such sale, purchase or 
ha.rter is had, and not the place where the liquors are stored 
for cooling or safe keeping. The delivery of beer made by 
the driver of a beer wagon must be referred to the place 
where his employer carries on the traffic, where the sale 
was actually made, and not the place of storage. Your in
quiry is rather indefinite. If the brewer or distiller or 
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manufacturer establish a storage where a bona fide sale was 
made at the brewery or place of manufacture and shipped to 
a storage house to be protected until the customer could take 
charge of his order so purchased and no sale or trafficking 
therein took place at the storage house, then under the rule 
the manufacturer would not be liable for the tax. If, on the 
other hand, such manufacturers ship their' goods to said 
storage house before sales are actually made to customers 
and at the storage bouse the sales are mad~, th~y pass from 
the class of manufacturers to that of wholesale dealers, and 
of course should pay the tax. · 

S· If a person or firm, residing in a local option dis
trict, makes application to the county auditor to be listed and 
to pay the Dow tax, has the auditor discretionary power to 
refuse the person or f1rm to list? And, if the auditor refuses 
to place the party on the duplicate, the latter in defiance of 
'the local option. feature of the statute proceeds to open up 
and deal· in liquor, does the pt:nalty :for evasion or neglect 
attach? 

This proposjtion involves two questions. I take it that 
if a person or firm residing in a local option district, ·that is 
a district where local option legally exists, should make ap
plication to the county auditor to be ,listed, giving his loca
tion and class of business he was about to engage in, in vio
lation of la.;v, the auditor should make a record of the same, 
or at least preserve the evidence of his applicatio.n and as an 
officer of the county and State assist the authorities in en
forcing the law, and report such applicanti~n at once to the 
sheriff or other police officers and to the comt and refuse to 
list him. 

As to the second question, I take it, it would not excuse 
a law breaker to take advantage of his own wrong. If he 
should attempt to sell in defiance o(the local option feature, 
and did so sell he should be liste(I. the tax and penalty col
lected, and reported to the author ities to prevent any future 
or continuous violation of the law. And all other penalties 
under the local option statute should be enforced. A cr ime 
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once committed against the laws of the State could not ue 
condoned by any acts of the criminal or auditor. 

Respectfully submitted, 
F . S. MONNETT, 

Attorney General. 

FISH AND GAME LAW. 

Office of the Attorney General, 
Co1umbus, Ohio, July 3, 18¢. 

Mr. ~V. 1!. JvfcLai11, Fish and Game Wardea, Wilminglo~t, 
Ohio: 
DEAR Sm :-In yot1r favor of the 1st inst., you submit 

the question whether, under the fish and game laws of this 
State, the ·shooting or spearing of fish is unlawful. 

\Vhile there seems to have been a general re-drafting of 
section 6968, Revised Statutes, as recently amended, the 
statute seems to be sweeping in character. The first part 
of the section reads : 

"No person shall draw, set, place, locale or 
maintain any pound net, seine, fish trap, trnmmel 
net, gill net, fyke or set net, or any device for catch
ing fish in any of the waters, * * * lying in 
the State of Ohio, or part therein, t~or catch fish 
witlt any device. in any of the waters of this state 
e:rcept 1uith hooll G!td line, with bait ·or lnre/' etc. 

There is a provision at the close of the section which 
excepts from the operation of this statute, the waters of Lake 
Erie, its inlets and bays, and private fish ponds. There is a 
further provision in section 6968-t, which permits the taking 
of German carp at any time and in any manner in certain 
waters. There are also other sections which relate to the 
taking or killing of fish. 
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If the language above quoted, "Nor catch fish with any 
dc--,;ice in any of the waters of this State, e:t:cept with hook 
and line, with bait or lnrc," docs not prohibit t)1e shooting 
or spearing of fish, then there seems to be no prohibition 
against it. 

But I take it that lhe language above quoted is intended 
to, and does absol utely prohibit the takit!g of fish in any man
ner, except with hook and line, with bait or lure; and that, 
therefore, the shooting or spearing of fis h (except German 
carp in certain waters named in section 6¢8-r) is UJllawful. 

· Very respectfully, 
JNO. L. LOTT, 

1\ssislanl Attorney General. 

BOARD OF EQUALIZATION ; LENGTH OF 
SESSION. 

Office of the Attorney General, 
Columbus, July 14; r896. 

II ou. W . D. G1tilbert, A1tditor of State: 
DEAR SIR :-You have submitted to this department the 

question whether the board of equalization of the city of 
Ham ilton is required' by law to close its' sessions on or be
fore the fourth Monday of June, or whether the board m<ty 
remain fn session for a longer period. 

In reply thereto, I beg to say that the act of February (),· 
1894 (91 0 . L., 14), amending section 1548, Revised 
Statutes, cr~te$ a new grade for cities of the second class. 
It is only necessary to quote the amendment involved in the 
determination of this question. which reads as follows: 

"Those (cities) which on the first day of J ttly, 
ISsJo, had more than 16,ooo and less than r8,ooo 
inhaqitants shall, on and after the passa~·e of this 
act, constitute and be," * * * "a ctty o£ the 
second class, third g rade b." 
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In case no official state census had · been taken on that 
date, as provided in sections r 582 et seq., the population of 
the cities at that date was to be determined by a reference 
to the federal census taken as of the elate of June I, r8go, 
the result of which had been proclaimed in the manner pro
vided in section J 6t7, and is on ·file i11 lhe office of the secre
tary of state as a part of the official records of the State. 

By that census, the city of Hamilton on July I, r8go, 
had a population of I7,565; and having a population of more 
than x6,ooo and less than x8,ooo by virtue of the amendment 
of February 16, 1894, to section 1548, upon the passage of 
that act became, and now is, a city 'of the second class, third 
grade b. 

Section 28o5 provides for boards of equalization in all 
cities of the first a11d second class. That section was last 
amended February .10, r892, (89 0. L., 21). ad equires the 
boards of all cities to meet annually at the auditor's office on 
the fourth Monday in May. Then follows the injunction 
that the boat~d shall close its sessions in the cities of the dif
ferent grades at the tim~s stated therein. 

It will be observed, however, thaL at the date of the last 
amendment to se<!tion 28o5, the new grade in cities of the 
second class, designated as "third grade b," had not been 
created; and there being nothing in that section designating 
the time when the sessions of the board of equalization in a 
city of the sc~ond class, third grade b, shall close, the board 
i3 at liberty, and has th~ right to continue its sessions until it 
shall have finished its ·work; begin an annual board, its ses
sions must close within the year. 

Very respectfully,· 
}NO. L. LOTT, 

Assistant Attorney General. 
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INSURANCE COMPANIES; CONDITIONS IN POLI
CIES. 

Office of the Attorney General, 
Columbus, July 20, 1896. 

Hon. Wm. S. Matthews) Superiutendent of Insurances: 
D EAR Sm :-An act to supplement section 3643 of the 

Revised Statutes of Ohio, passed March 30, 189(), (92 0. 
L., 107), makes it unlawful for any insurance ·company do
ing\ business in this State to insert, 'or cau.se to be inserted, 
any condition in any policy of insurance issued upon proper
ty in this State, prescribing that the insured shall carry any 
given per cent. of insurance upon the · insured property, or . 
in·case of failure to.do so that the insured shall be held to be 
a co-insurer to the amount of the difference between the 
insurance carried and the insurance required to be carried. 
The penalty for a violation of this provision is a revocation 

· of the license of the company to do business in Ohio 
Yoti have submitted a number of ·clauses, which insur

ance companies desire to use, and requested an opinion 
whether they or any of them violate th~ law referred to 
above. I quote each of these clauses, and following each 
clause, give you m'y view~ with respect to it, validity under 
the law. 

Clause r. "It is a part of the .consideration 
of this polky, and the basis upon which the rate of 
premium is fixed, that lhe ~ssured shall maintain 
insurance upon the property covered by this policy 
to the amount of $---. and that failing so to. 
do, the insured shall be a co-insurer and shall bear 
a share of any loss under this policy, in proportion 
as the amount of such deficit shall bear to $ " 

\tVhile the language of this cl<1L1Se uses the term, "the 
amoi.mt of $---," it does not express affirmatively a per 
cent. clause, yet the only practical interpretation of such a 
clause in a policy of insurance compelling the insured to 
carry a given amount, which amount must necessarily be de-
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terminecl on the total value of the property, makes the in
sured a co-insurer for the difference between the amount of 
insurance carried and the amount required to be carried, and 
t)1e amount required to be carried, and that difference is 
nece~sarily a per cent., whether it is so named or not. 

It is my opinion that clause 1 is a substantial violation 
of section 3643a. 

Clause 2 . •· fl is a part of the consideration of 
this policy, and the basis upon which the rate of 

·premium is fixed, that the liability of this company 
in case of loss under this policy, shali not exceed 
- - -- of such loss. and shall in no case exceed 
the:: face of this policy. [f this policy be clividecl 
inlo two or more items, this loss condition shall 
apply to each item separately." 

1 am disposed to ··think that Lhis clause does not violate 
the law, although close to the line of infringmenl. It pro
vides that .lhe liabilil? of the company shall not exceed a 
fixe<! per cent. of the loss under lhe policy. It may be said 
that to provide that lhe liability of a company shall not ex
ceed ten per c~nt. of a loss, is to make the insured a co-in
surer for the remaining ninety per cent. of the loss; but after· 
all, it does not provide that the insured must carry a given 
per cent. of insurance upon th<! property, or be a co-insurer, 
but on the contrary simply provides that the company shall 
be liable for not more than a certain per cent. of the loss, a 
different provision. The liability of the company, and the 
rights of the insured unckr the policy, arc f1xed and certain. 

Clause ~· "Reduced Rate Agreement. Full 
Valne Insttrance. In consideration of the reduced 
rate of premium charged for this policy, it is here
by mutualiy understood and ag-reed that this .com
pany shall, in case of to~;;; or clan~age, be liable for 
such portion only of the loss or damage as the 
amount insured by this policy shall bear to the act
ual cash value of Lhe property covered by this policy 
at the time of fire. Provided, however, that if the 
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whole insnrance shall be greater than the value of 
the property covered, this company shall not be 
liable for a greater portion of the loss or damage 
than the amount insured by this policy bears to the 
whole insurance covering the property at the time 
of ·fire." 

'fhis clause provides that in _case of loss, the company 
shail be liable for such portion only of the loss as the amount 
insured shall be to the actual cash value of the property at 
the time of the fire. This in effect is a provision that the 
insured shall carry in insurance the full value of property 
at the -time of th~ fire, or be treated as a co-insurer to the 
.amount of the difference between the insurance carried and 
the actual cash value. of the property at the time of the fire. 
I think this claus.:: violates the letter and the spirit of the law 
referred to. 

Clause .:~. "Reduced Rate Agreement. Eighty 
per cent. T n consideration of the reduced rate of 
premium charged for this policy, it is hereby mut
ually ui1derstood and agreed that this company 
shall. in case of loss or damage, be liable for such 
portion only of the loss or damage as the amount 
insured by this policy shall bear to eighty per cent. 
of the actual cash value of the property covered by 
this policy at the time of the fire. Provided, how
ever, that if the \.vhole insurance shall be greater 
than eighty per cent. of the value of the property 
covered, this company shall not be liable for a 
greater portion of the loss or damage than the 
amount insured by this policy bears to the whole 
insurance covering the property at the time of fire." 

This clause is similar to clause 3 with the exception that 
in effect it provides that the insured must carry insurance to 
the amount of eighty per cent. of the actual cash value of 
th~ property at the time of the fire, or be held to be a co
insurer to the amount of the difference between the insur
ance carried and eighty per cent. of such actual cash value. 
·vvhat I have said with respect to clause 3. appl,i.:s to clause 
4; its insertion in a policy would constitute a violation of 
section 3643a. 
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Clause s. ·• lt is agreed thal this insurance 
shall be for its proportion, as the same bears to 
other insurance, for eighty per cent. of the loss, or 
losses, as same may occur." 

T he above clause is couched in vague and ambiguous 
language. ll seems to provide that the company shall in no 
event be liable for more than eighty per cent. of the loss, 
and in case lhere be other insurance. for such propor tion of 
eighty per cent. of the loss, as the: amount of the policy bears 
to the enti re im;urance. I do not think that this violaks the 
Jaw. 

Clause 6. " t>ercentagc Value Clause. It is 
hereby stipulated and agreed that in case of Joss 
amounting to less than --- per cent. of the cash 
value of the property at the tim~ of tht: fin:·. thi~ 
company shall be liable for not exceeding such pro
portion thereof as the amount insmr..d by !h;:\ p0lic\" 
shall bear to said --- per cent. of 'UCh ca~h 
vahf~ of such property. 

· ''When this clause is attached w and made n 
parl of a policy covering two or more items. this 
clause shail be considered to apply separately to 
each item of the policy.'' 

" ' hat has been said with respect to clause 4 applies to 
this clause. It provides in effect that the assured shall carry 
a fixed per cent. of insurance bas\!cl upon the cash value of 
the property at the time of lhe fire, and failing to do this. 
shall be regarded as a co-insurer fo1: the deficiency. This is 
a violation of the act under consideration. 

COUNTRY STORI·: Cl.i\US". 

Clause 7· "ft is a part of the consideration 
of this policy, and the basis upon which the rate 
of premium is fixed, that in the event of loss, this 
company shall not be liable for an amount greater 
than three-fourths of the actual cash value of the 
property covered by this policy at the ti111e of such 
loss, and in case of other insmance, whether poli-
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cies are concur rent or not, then for only its pro 
rata proportion o£ such three-fourths value. 

"The total insurance permitted is hereby 
limited to three-fourths of the cash value ·of the 
property hereby covered and to be concmrent here
with." 

I nm dispos~d to pass this clause as valid under the law. 
Its object evidently is to limit the insurance carried to three
fo urt11S of the act\.tal cash value of the proper ty insured. 

"'I'.\ LLORS' l'LO,\'l'ER." 

Clause 8. "In case of loss, this company shall 
contribute and pay in proportion as the whole 
amount of insurance upon the properly covered by 
this policy bears to the whole value of said proper
ty within said radius of fifteen miles as here
tofore mentioned, but in no event shan this 
company be liable for loss in any one building for 
a sum exceeding ten per cent. of the amount named 
by this policy." 

This clause does not seem to come within the prohibi
tion of the statute. It does not require the insured to car ry 
any given per cent. ~r in any event to become a coinsurer, 
but contains certain restrictions and limitations, evidently 
g rowing out of the peculiar character of the property in
sured, especially with respect to its situation. 

Very respectfully, 
F. S. MONNETT, 

Attorney GeneraL 
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ADVERTISEMENT~NEWSPAP.ER OF GENERAL . 
CIR(ULATION-vVEEKLY. 

Office of the Attorney General, 
Columbus, Ohio, July 22, .t896. 

l-Ion. W . S. Mal/hews. Superintendent oj'lnsurancc: 
DEtiR Sm :- T his depar tment has the honor to receive a 

communication from the insurance department, requesting 
an opinion in writing, •and fo r a construction of section 284, 
H.. S. of Ohio. .:\fore especially inquiring what is the mean
ing . within the Jaw, of '·some newspaper of general circula
tion." And asking further whether a weekly newspaper, 
established in r875, in a county thaJt has a population of 
39,000, with a bona fide subscr iption list of 450, reaching 
two-thirds of the postofficcs in the county, can be considered 
to come within the meaning of the law as a newspaper of 
general circulation. 

Tn reply I- ·beg to state that few adjudicated cases can 
he found that have generalized this subject. or that may be 
of any value as a precedent, as each particular case requires 
so many elements of fact to enable a court to construe lhe 
meaning. But a fair interpretation of section 284, in my 
opinion. is that the patrons of insurance companies. or the 
communities in which such insurance agent is working, or 
likely to work, is entitled to have the knowledge that is con
tained in this publication ; that such ·newspaper as reaches 
the greatest number, and the largest area of the commercial 
world in each given county, would be the one most desirable 
in which to have such certificate published. T hat a news
paper with so small a ci rculation as cited in your proposition, 
although, as you state, it rca~hes two-thirds of the postoffices, 
does not signify that it reaches two-thirds of the reading 
public that is entitled to such infom1ation, and on the con
trary the subscribers are but little more than one per cent. of 
the entire population of the county. The number of post
offices would be the mere c:rcumstance connected with the 
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othe1· facts to determine this question. The term "general" 
would not be fully satisfied by a single · copy being sent to 
each township or postoffice in the county, when another 
newspaper in the same county is not only sending copies to 
each postoffice, out a sufficient number to each postoffice to 
be scattered well and evenly in each community. I do not 
anticipate that any one county may furnish an ideal definition 
of what the spirit of the law means, but it seems clear that 
i,t would be your duty to exercise your discretion under this 
section in favor of, at all times, giving the publication of the 
cer tificate to lhe largest i1t1mber ·in the respective counties 

. that th~ law designs to be benefited by the notice thereof. 
If experience has shown the necessity of such a publi

cation, too many patrons, or prospective patrons, cannot have 
the information . 

Respectfully s ubmitted, 
F . S . .MONNETT, 

Attorney GeneraL · 

FIRE 1?\SGRANCE C()MPANY: RISKS OF INLAND 
TRANSPORTATION. 

Office of the Attorney General, 
Columbus, Ohio, July 23, 1896. 

Han. Him. S. N!att!tews) Superinten4ent of Insurance: 
DEAR Sm :-I have the honor to receive a communica

tion from your department, asking for an opinion ·in. writing 
upon the follov~ing question: 

"The United States British and Foreign Ma · 
rine Insurance Company (iimited), of England, 
holds a certificate of authority from the insurance 
department to transact the business of fire and ma
rine insurance in the State of Ohio. Now, has this· 
company, under the Jaws of Ohio, the right to 
transact within this State the business of insuring 
risks of inland transportation ?" 
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I have examined the company's charter and its articles 
of incorporation, together with letters and communications 
relative to this matteJ· submitted to your department. and 
have examined the opinion furnished by the National Ex
press Company, written by his honor, the attorney general 
of the State of New York, together with applyi1ig the facts 
to the statutes of O hio governing the subject matter, and 
especially section 3641. Under our statute I cannot agree 
with the honorable attomey general of New York in hi~ 

conclusions. and find: 
That a fai r construction of section 3641 authorizes and 

pennits, in vet~y broad terms, insurance companies lo insure 
houses, buildings and al~ other kinds of property against loss 
or damage by fire and lightning, in and out of the State, and 
make all ki11ds of insurance on goods, merchandise and other 
property, in ·the course of transportation, whether 011 land or 
watPr , or any vessel or boat, wherever the same may be. 

The charter of the British and Foreign .i\larine In
surance Compaiiy, as amended July 31, 1891, anthorizes that 
company ' ' to make or effect insurance on all objects of in
Stirance, against, appertaining to, or connected with all risks 
of transit, whether partly by land or partly by water or 
wholly by land or wholly, by water, including Jakes, inland 
r ivers or waters, and including all risks .of transit by post, 
whether alone or in connection with any other mode of 
transit." 

vVith the above charter expressly authoJ-izing insu rance 
of all kinds upon property of every class, in the course of 
~ranspo1•tation. whether on land or water. and the said com
pany having charter r ights to do such class of insm ance, 1 
think your department is fully justified· in licensing such 
co1\1pany under the laws of Ohio, to transact within this State 

J the business on insuring risks of inland transportation. 
Respectfully submitted, 

F. S . . MONNETT, 
Attorney General. 
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ELECTION OF :ME!viBER OF GENERAL ASSEMBLY 
TO FILL VACANCY; COMPENSATION. 

Office of the Attorney General, 

Colttmbus, Ohio, Attgust 27, L896. 

Hon Asa S. Bushnell, Governor of Ohio: 

DEAR Sm :-I have the · honor to receive a communica
tion asking for an opinion on the question of or'dering an 
election for representatives in the GeneraL Assembly of the 
State of Ohio, where a vacancy h•ppens in such office by 
resignation of such member, either during the session of 
the Legislatm:e,,or during the recess or adjournment thereof. 

It is my opinion that, upon satisfactory information that 
such va'cancy has duly occurred by resignation or otherwise, 
it is mandatory upon the governor to issue a writ of election, 
directing th<tt a special election be held to fill such vacancy, 
in the territory entitled to .fill the same, that your writ .should 
specify the day on "vhich you desire said election to be held, 
and direct the same to the sheriff of the proper county, or, 
if there be more than one county in the district, then to the 
sheriffs of such counties who shall'givc notice of the time and 
places of holding such elections, as in other cases made and 
provided by law. And such election shalf be held and con
ducted, and returns thereof made as in case of a regular 
election. 

Sec.ond-You further request a written opinion on the 
subject of the compensation of the newly elected incumbent. 
Now ·that the State has adopted biennial sessions of the 
Assembly, you inquire whether such newly elected member 
has means of qualifying ii1 case the Assembly is not in session 
during the period of the term for which he is elected. 

It is my opinion that his election, properly ce1·tified to, 
and the statutory oath of qualification having been ad
ministered to him by any one legally entitled to administer 
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such oath, would entitle such newly elected member to com
pensation for the term so elected .. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 

PUBLIC BUILDINGS; UNIVERSITY. 

Office of the Attorney General, 
Columbus, Ohio, September 5, 1896. 

H on. /.1 sa S. Bushnell, Gover11 01· of 0 ltio: 
DEAR SIR:-Trus department has the honor to receive 

a communication from the building committee of the Ohio 
University, addressed to your office, making inquiry con
cerning the procedure under section 782 and other sections 
of that chapter, in reference to tht: erection of their new 
chapel building:. 

It is my opinion that this is clearly a public building and 
is. ultimately paid for by the taxpayers of the State; that 
such buildings are not exceptions, and the board should com- ' 
ply strictly with the chapter governing public buildings. 

Respectfully submitted, 
F. S. MONNE1Yf, 

Attorney General. 

INTERKATIONAL FRATERNAL ALLIANCE. 

Office of the Attorney General, 
Columbus, Ohio, October r, 1896. 

H ou. T1V. S . lVI atthews, Super-iHtendent of Insrt·rance: 
DEAR SlR:-You have referred to this department the 

application of The International Fraternal Alliance, of Balti
more, a corporation claiming to be a fraternal beneficiary 
a!'Sociation, and which desire~ permission to do busin1;~s 
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within Ohio. Accompanying the application is a copy of !J.e 
charter of the company, a copy of its constitution and by
laws, and other information hearing upon its true character. 
You desire to know whether, under the law of this State, 
this company may be properly at1thorizecl to do business in 
Ohio. 

A fraternal beneficiary society is an association of per
sons organized for the sole benefit of its members, which 
has a lodge system, and may make provision for the payment · 
of benefits to the members .or their families, in case o~ sick
ness,. disability or death. Such an association has no 
authority to insure persons other than members of the 
society; and the benefits paid the members or their families 
are to be raised by assessments, clues or other payments. 

Some of the objections which may be urged against 
this association are : 

· First-The International fraternal Alliance, while 
claiming to be a fraternal beneficiary society may, under its 
charter, constitution and by-laws, practically do an insurance 
business upon ~tlmost any plan it Cl1ooses. It undertakes to 
collect fixed assessments from its members irrespective of the 
amount needed to pay the losses, and reserves to the trustees 
the right to fix, and at any time change the proportion of the 
funds which shall go to the benefit or expense fund. 

Second-It assumes to ·issue policies of insurance upon 
the lives of children. I do not understand how a child two 
years of age could take upon itself the obligations of the 
order and bind itself by any contract: for the payment of its 
share of the losses and ·expenses of the assbciation. 

Third-It is authorized by its charter to do the business 
of a building and loan association. It may loan money to 
its members, and may borrow money for that purpose, and 
for paying benefits. Certainly a fraternal society organized 
t1i1cler the laws of our State would have no authority to t.rans
act the business of a building and loan association. 

Fourth-The compan)r discrimimites against all persons 
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other than those of the "\tVhite or Cauca:si,an race." This 
it cannot do under our law. 

F ifth-Under the constitution and by-laws the exectJ
tive committee o.r trustees ha.ve the power to "juggle" the 
different funds . of the association in·such propoi·ton as they 
may at any time determine. This is not permitted under our 
law. 

Sixth-It assumes the right to deduct from a benefit, the 
fixed payments or prospective assessments which may be 
levied for the ·entire fiscal year in which a claim may 
originate. 

For · these reasons, as well as others. this association 
should not be permitted to do business withln Ohio. Some of 
these objections may not be of a serious nature, but it uccurs 
to me the ~hole plan ef organization and method of doing 
business by this company is such as to confer upon it as 
many general and indefinite powers as the imagination can 
devise, and t(? .throw about its members so many conditions, 
restrictions atld limitations, that the real beneficiaries ot' the 
company are its officers, and not its members. 

It may be true, as stated by the officers of this company, 
that our fraternal beneficiary law was prepared by them, and 
prepared with the express design of so framing- the law, as 
to permit it to come within our State and do the various 
branches of business authorized by its charter and by-la·ws. 
And while the Legislature may have been deceived in i)assing 
a bill so prepared, rather than the one drafted by the com
mission appointed by the Leg-islature for that purpose, the 
amendments made to the bill as originally prepared are suf
ficient, taken in connection with the insurance law of this. 
State, to defeat the covert aim of those who now boast they 
prepared the bill. 

I do not th it1k a company of this character can properly 
he authorized to do business within Ohio. 

·wry Respectfully, 
JOHN L. LOTT, 

Assistant Attorney General. 
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TRANSFER OF PR~SONERS TO BOYS' INDUS
TRIAL SCHOOL. 

Office ·of the Attorney General, 
Colur\lbus, Ohio, November IJ, 1896. 

lion. W. B. Cherrington, R. W. C. Gregg, C. S. Musc?'oft 
and L. F. Limbert, I oint C 0111,11-Littee: 
DEAR Sms :-This department is in receipt of a com

munication from you, as a committee, appointed by the joint 
boards of the Ohio Penitentiary and the Ohio State Refonna
tory, request a written opinion as to certain propositions, 
and a construction of certain sections ~£ the act passed April 
24, 189r, governing. the Ohio State Reformatory. 

Your first inquiry is: "Can the managers of the Ohio 
State Reformatory receive prisoners of any different ages 
than those specified in section 7, of the .act passed -April 24, 
1891 ?" 

Section 7, or so .much thereof as is pertinent to your 
inquiry, provides that said board of managers shall receive 
all· male criminals bet\veen the ages of 16 and 30, and not 
known to have been pr~viously sentenced to a state prison 
in this or any other State, who shall be legally sentenced 
to said Ohio State Reformatory on conviction of any crim
inal offense in any court having jurisdiction thereof. And 
any such court may, in its discretion, sentence to said Ohio 
State Reformatory any such male person convicted of a 
crime punishable by imprisonment in the Ohio Penitentiary, 
between the ages of 16 and 30, as aforesaid. 

This section standing alone m.ight bear a somewhat 
different construction than that to be given it when taken 
in connection with other sections of the same' act, and sec
tions governing the same subject matter in other parts of 
the statutes. 

Section 753, Revised Statutes, provides that male youth 
not over 16 nor under 10 years of age, ' i11ay be committed 
to the Boys' Industrial School by any judge of police court, 
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judge of cominon pleas court or of probate court, upon con
viction.of any offense against the laws of the State. 

Section 761, as amended April 21, 1&)3, provides that 
the governor may cause any juvenile offender confined in 
tj1e penitentiary or sentenced to the penitentiary, to be trans
ported ·to the Boys' Industrial School. And the governor 
may, for satisfactory reasons, remand or transfer from the 
school to the pe~itentiary, in compliance with that statute. 

Section 754 of the statutes provides that any such youth 
convicted of any crime or offense, the puriishment of which 
is in whole or in part continem.ent in jail or in the peni
tentiary, may, at the discretion of the court giving sentence, 
in lieu of being sentenced to the jail or penitentiary, be com
mitted to the Boys' Industrial School. But section 14 of the 
act of April 24, r8gr, provides that said managers also upon 
the order of the governor, shall receive from the Ohio In
dustrial School for boys, such of· its inmates as· he may 
cleen~ advis.al)le to transfer to the Ohio State Reformatory, 
ancl hereafter no prisoners shall be transferred from the 
Ohio Pet~itentiary to the Boys' Industrial School. 
' From this it would appear that at present there is, as to 

one element in this inquiry, a direct contradiction by the 
stattite in defining the governor's duties as to the transfer 
of prisoners from the Boys· ' Industrial School. The last 
clause of section 14 of the· act of 189r indicates that the 
governor is prohibited fror.n transferring any prisoner from 
the Ohio Penitentiary to the Boys' Industrial School, and 
the act of r8g3 as above cited, says the govemor may re
mand or transkr to the penitentiary offenders sentenced 
thereto, and so transfer from the Boys' Industrial School 
back to the penitentiary to serve out their remaining sen
tence. And the governor may also, under said Jaw of 1893, 
cause any juvenile offenders to be transferred from the 
penitentiary to the Boys' Industrial. School. The old rule 
of construction in cases of this kind would apply, t1amely, 
where two statutes passed at different times, both relating 
to the same subject matter but inconsistent with each other, 
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the co~trt will inquire as to the dates . of their respective 
enactments, and will give effect to that which is last in point 
of time, rejecting the other.· And in cases of a conflict be
tween the two parts or pi·oyisions o~ such statute which is 
not so radical as to require that one or the other shall be 
absolutely disregarded, the court will endeavor to so modify 
the early provisions as to bring them into harmony and ' 
consistency with the latter. 16 Fed., 751. ; 52 Fed., 652; 6 
Ark., 24 . 

. Applying this rule, I must hold that the powers granted 
the governor· under section 761, passed April 21, 1893, must 
control in the construction as to the subject matter of trans
ferring juvenile prisoners from the penitentiary to the Boys' 

· Industrial School. 
Taking this view of the statutes as they now stand, 

both the court and the governor have <l right to transfer 
prisoners to the Boys' Industrial School between the ages 
of ro and 16: And the age defined in section 7 applies only 
to the court in its sentencing of priso~1ers .in. the first instance 
to the Ohio State Reformatory. And the governor shall 
have the right, tmder section 14, to order the managers in 
accordance with that section, to receive from the Ohio In
dustrial School for boys such of its inmates as· he may deem 
advisable to transfer to the Ohio State Reformatory, clear
ly, between the ages of ro and r6 years; or any other age 
that they may legally be in the. Ohio Industrial School for 
boys. 

Your said joint committee asks tmder your second 
proposition, in what manner boys who have already been 
sentenced to the Ohio Penitentiary may legaliy be removed 
or transferred to the reformatory. By this inquiry I sup
pose you refer to juvenile criminals between the ages of 
ro and r6, who would be eigible in any event to such re
formatory. Having already held that prisoners may be 
transferred to the reformatory from the industrial school 
regardless of the age limit, upon the order of the governor 
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under section. 14 of the act of rSsJr, would answer the 
proposition as to one means or mode of transfer. 

A second mode would be under the powers granted to 
the board of managers of the Ohio State Reformatory in 
section !4, which provides that such board of managers 
shall have authority to make requisitio11s upon the managers 
of the Ohio Penitentiary, who shall select the number re
quired * * ::( and transfer then1 to said reforn1atory 
* * ··· under the rules and regulations thereof. And the 
board of managers are hereby authorized to receive and de
tain ':' * t" such prisoners so transferred. Inasmuch as 
they use the plural "requisitions" and the term "youthful," 
at.lcl inasmuch as the age· limit is not confined to from 16 to 
30 of prisoners transferred fi·om the industrial school, and 
the clear intention of the law seems to be for the reformatory 
to take charge of and provide for the youths under r6; I 
am of the opinion that the board of managers of the re
formatory <;an make repeated requisitions upon the Ohio 
Penitentia~y. under section 14 for any criminals under 30 
years of age. And that their original requisition heretofore 
made did not exhaust their powets under said act. 

The third mode in which prisoners from the Ohio State 
Penitentiary, under r6 years of age, may reach the Ohio 
State Reformatory, would be for the governor to remand 
them to the industrial school, and then under the other 
statute, from the industrial school to the reformatory. 

It would seem the proper course to save further con
fusion between courts and the boards of managers and the 
governor's duties, for the judges of our respective courts, 
as far as possible, to sentence all eligble criminals to the 
indtistrial school between the ages of ·IO and r6, leaving it 
to the discretion of the governor under section 14 C?f this 
act referred to, to direct and recommend the transfer to the 
Ohio State Reformatory from ~uch school. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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FISH AND GAME LAWS. 

Office of the Attorney General, 
Columbus, Ohio, November 13, 1896. 

Non. L. f:j. Re-utinger, Athens, Ohio: 
DEAR Sm :·-This department is in receipt of a com

munication from you under date of November 12, 1896, 
asbng for a construction of section 6964 as amended April 
I, 1896, asking, first, when it is illegal to expose for sale, 
game described in that section; especially wishing to kno;v 
whether it would be a violation of the statute for any one 
to sell qul\il at any time, or whether the spirit of the law is 
such that it would tolerate the selling of these · birds d~tring 
the open season foa· quaiL 

Section 6964 prohibits merchants or ,;endors from 
selling, purchasing, exposing for sale or having in their 
possession, any quail except between the 1oth of November 
and the rsth of December, inclusive. That exception stand
ing alone would clearly imply that such merchant or vendor 
could sell such game between the roth of November and the 
15th day of December. But section r as amended April I, 

1896, enacts that no person shall at any time kill any quail 
for the purpose of conveying the same beyond the limits of 
this State, or for the purpose of sale in the markets of this 
State, of any such birds killed within this State; and any 
person violating the provisions of this section shall be liable 
to a fine as provided in section 6968. . 

Section 68q4 of the general statutes provides : "\IVho
ever aids, abets or procures another to commit any offense, 
may be prosecuted and punished as if he were the principal 
offender." The Supreme Court bas helcl frequently that all 
who aid ot; participate in the commission o:E a misdemeanor, 
are principals. Perhaps this principle of law is as old as 
criminal law itself, and. would have been true without the 
special statute upon the subject. 
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It is my opinion therefore that inasmuch as the statutes 
have made the killing of quail at any time, for the purpose 
of sale in the rnarkels of this State, a misdemeanor; that a 
purchaser of quail f rom such criminal would be a party to 
the unlawful sale, and aids, abets and procures another to 
commit such an offense; that the person killing and the 
person buying would be held equally guilty under the stat
utes. But 1 do not understand that a merchant or vendor 
is prohibited from selling quail between November 10th and 
December TSlh, if the same has been lawfully killed and 
shipped into this State from any other State. And the ex
ception only applies lo game killed in the State of Ohio for 
the purpose of sale in the markets of this State. 

..... 

Respectfully submitted, 
F . S. lVfONNETT, 

Attorney General. 

TRANSFE,R. OF PRISO~ERS TO BOYS' INDUS
TRIAL SCHOOL. 

Office of the Attorney General, 
Columbus, Ohio, November 24, 1896. 

Mr. C. n. I-iillcs, Stc'lt'ard Boys' Industrial School, Lan
caster, Ohio: 
DEAR SJR :-Your recenL favor addressed to this de

partment asking for an opinion in writing in reference lo 
the action your board should take in reply to a demand made 
by a court of c6mmon pleas, asking to have a convict re
moved f rom the Boys· Industrial School. under section 752, 
in order that the trial judge may re-examine into the facts 
connected with the a r rest, conviction and detention, was 
duly received. 

I beg leave to reply that under section 761, as amended 
April 2t, 1893 (90 0. L., 224), provides that the governor 
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may cause any juvenile offender confined itt. the penitentiary 
or sentenced to the penitentiary, to be transferred to the' 
Doys' Industral School, and while at the Boys' Industrial 
School be governed by the· same rules and regulations rela
tive to deportment and discharge as other persons cory1miltecl 
to such institution. Other persons committed to such in
stitution under section 752 have the right to this re-examina
tion of the facts by the trial judge or judge sentencing such 
youth, upon the other provisions of section 752 being com
plied with. It is a matter of some doubt where executive 
powers ha~e intervened whether it applies to a juvenile of
fender so rem'oved from th~ penitentiary. But I prefer to 
give the convict the b~nefit of the doubt inasmuch as the 
question can be squarely raised by the ,prosecuting attorney 
before the court attempting to ass{tme jurisdiction f~r a re
examination , and pleading to the jurisdiction, and have an 
adjudication upon the same by a court of record. 

That has been the policy of this. office where courts take 
. cognizance of the subject matter, to have a decree rather 
than base it upon an opinion of the office. 

It would be my opinion and advice t11at you deliver up 
the ofl'encler or convict to the court and allow the question 
to be raised by the prosecuting attorney. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney Gene~al. 

REPAIRING OF BRIDGES; DUTY OF TRUSTEES. 

Office of the Attorney General, 
Columbus, Ohio, November 24, r896. 

Han. J. H . W ·ickersham , Gree11field, Ohio: 
DEAR SIR:-Your esteemed favor of the 24th inst., ask

ing for a coi1struction of section 4940 as amended April 17, 
1896, duly ,received. 
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This question should have been· directed to the prose
cuting attorney of your county, as I have 110 authority to 
1ssue official opinion directly over your legal adviser. But 
I will give you my private opinion thereon, which you may 
submit to your prosecuting attorney . before promulgating 
the same. 

Construing section 4940, together with 86o as amended 
9I 0. L.. 19, it seemed to me a fair construction of tl!e 
aniended act would be that the tmstees shall keep in l'epair 
all bridges constructed by the commissioners, provided the 
repairs in any one year thereon shall not exceed $IO. That 
the word "all' ' in the above sentence is not limited nor af
fected by the exception in the sentence preceding, in said 
act. 

Hut I clo think the exceptions s~t forth in section 
86o should be considered and treated as in full force in con-
struing the ·word 

.. 

, · ~- .. 

"all'' i.n this amended section 4940. 
Respectfully submitted, 

F. S. MONNETT, 
Attorney General. 

EXTRA COMPENSATION FOR DEPr'\RTMENT 
CLERKS. 

Office of the Attorney General, 
Columbus, Ohio, November 24, 1896. 

Mr. P.ral!l~ Koehne, Cieri~ Ohio Pen·itentiary, Columbus, 
Ohio: 
DEAR SIR:-Your recent favor stating facts in refcr

encs to t11e extra services performed by you while clerk of 
the penitentiary,. duly received. Your request that I examine 
the statutes and render an opinion for yourself and the 
auditor of state in the matter, is herein complied with. 
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By examining the statute making the appropriation (92 
0. L. 308) section 3 requires that "the bill shall set forth 
a statement of the services rendered," and makes it the duty 
of the auditor of state to see that the provisions of that sec
tion arc complied with. One of the provisions of that sec
tion is that ''no bills for extra clerk hire in favor of any 
clerk or clerks while drawing salary from the Stale shall 
be allowed from any a\llount hereby appropriated." · 

I have examined the statement submitted to me in your 
communication, purporting to be · an itemized statement 
which reads: 

"Ohio Peuitentiary, lo fi' raJlk Koehne, Clerk, 
D r." "To extra services from :May r, 1896, to 
.1\ovember I, 189(5," etc. 

This indicates that the bill for $250.00 is payment to 
you as cleric It is due to you for extra services and for time 
during which you a rc d rawi ng a salary. O n the face of this 
bill. you certainly come clearly within the exception. The 
only way in which a clerk could receive extra pay perhaps 
would be just what you claim for services performed outside 
of regular hours. If any work was done during regular 
hours, 'it would not be extra services. And then again, it is 
made lo you as clerk, showing Lhat the board recognized 
it as the duty of the clerk. 

Basing n1y opinion upon the facts submitled in your . 
above communication, I cannot overrule the auditor's de
cision already made,, that this is clearly prohibited in sec
tion 3· 

R espectfully submitted. 
F. S. :?110NNETT, 

Attorney General. 
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NON-RESIDENT MEMBERS OF MUTUAL PROTEC
TIVE ASSOCIATIONS. 

Office of the Attorney General, 
Columbus, Ohio, November 30, 1896. 

W . H. Deam, Secretar)' fl!liami Farmers' Fire Association, 
liVest Charleston, Ohio: 
DEAR Sm :-This department is in receipt o E a com

munication hom your company asking for a legal construc
tion of section 3636, as applied to forrner members of your 
association owning property in the State of Ohio, and after 
having insured the same as resiclet'lts of Ohio, and during 
the life of their policy, became non-residents of the State, 
but continue to own and insure said property in your com
pany as they did formerly as residents. 

ln view of the construction given by Judge Burket to 
section 3686, so 0. S ., 14s, I think that that. portion of 
3686, "Any munber of persons of lawful a'ge, residents of 
this State; nui)~· associate themselves together for the pur
pose ofinsuring each other against loss by fires,'' etc., being 
a section governing mutual p-rotective associations, the ques
tion of residence becomes a vital element in the contract, 
and the remaining members of the coJ11pany have a right 
to assume that all members will in the futtn:e continue to 
comply with the requirements of the association, pne of 
which 1-equirements, under the statute, is that a member and 
a party to a contract shall remain a resident of the State. 
His violating this provision of the contract by becoming a 
non-resident of the State would be a legal termination of 
the contract. And until the courts further review this sec
tion, I would advise your company to cancel such contracts 
of record, holding the policy liab!c for all assessments, of 
course, up ~o the point of re1~10val. Many questions of 
estopped might arise in each particular case that I would not 
undertake to pass upoti, but relying upon the plain proposi
tion submitted . I think you will be justifiecl in following the 
above rule. Respectfully submitted, 

F. S . MONNETT, 
Attorney Genentl. 
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POvVER OF ACCOUNTANT TO COMPEL \tVITNESS 
TO TESTIFY. 

Office of the Attorney General, 
· Columbus, Ohio, December 17, 1896. 

/Ion. 0. T. Corson, State Commissioner of Common 
Schools: 
DEAR SIR :- This department has the honor to receive 

a communication from you asking for an official opinion in 
writing on section 365, especially requesting to know the 
power of an ·accountant to compel witnesses to testify when 
directed by your department on a cpmplaint for fraudulent 
use of money; first, as to the power. and second, as to the 
course he should pursue in the event that the witness should 
refuse to appear ~tncl give the testimony required by this 
section. 

Section 364 says, when a complaint is made 1n writing, 
~ ... verified by the affidavits of at least three freeholders and 

taxpayers resident of any school district of the State, and 
setting forth sufficient grounds itnd demanding an examina
tion of the books. accounts and vouchers, etc., you are 
authorized ai1d required to appoint some trustworthy and 
competent accountant for the purpose of investigating such 
complaint. And such accountant shall visit such school dis.
trict, take possession of all the books and ·papers and vouch
·ers and accounts of such district and investigate the truth 
of the allegations of such complaint and the condition of 
the school fund of such district. 

Section 365 empowers such examiner to call before him 
forthwith, upon written notice, and examine witnesses under 
oath to be aclministerecl by him. And he shal,l immediately 
after completing such investigation report in writing, etc. 

Section 2, Revised Statutes, requires each person chosen 
or appointed to an office under the constitution or laws of 
the State before entering_ upon the discharge of hi:; duties 
to take an oath of office, and this, I take it, is true whether 
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the special statute appointing the officer requires such oath. 
or not. 

Section 5252 provides, disobedience of a subprena, a 
refusal to be sworn except in case of refusal to pay fees 
on den}and, a "refusal to answer as a witness when la·wfully 
ordered, may be punished as a contempt of the court or 
officer by whom the attendance or testimony of the witness 
is required. The exception to this principle under the con-

, stitution would be that a witness is not bound to answer 
any question that will directly or indirectly criminate him
self, and he has a right lo determine for himself wh_ether 
the answer will have that effect. But a witness may ·not 
refuse to answer a q,uestion pertinent to the issue on the 
ground that the answer will tend to disgrace such witness 
when it will not tend to criminate him when the witness so 
testifies. 

Section 5253 provides, that when a witness fails to at
tend in ohedienc·e to a subpcena, the officer before whom his 
attendance is ··required may issue an attachment to the 
sheriff, coroner or constable of the county commanding 
him to at'rest and bring the person therein named before 
such officer at the time and place to be fixed in the attach
ment to give his testimony and answer for the contempt. If 
the attachment is not for immediately bringing the witness 
before the court or officer, a sum may be fixed in which the 
witness may give an undertaking with surety for his ap
pearance, which sum shall be indorsed on the back of the 
attachment, and if the snm is so fixed and indorsed, it shall 
be $Ioo. And if. the witness was not personally served, the 
comt may by a rule order him to sho_w cause why an attach
n1~nt should tiot issue against him. 

When a witness fails to attend in obedience to the sub
pcena, the COUrt Or Officer may fine him in a SU111 not e.,x
ceecling $5o.oo, or may imprison him in the county jail, 
there to remain until he submits to be sworn and testify or 
gives his deposition. The fine imposed by the court shall 
be paid into the county treaasury and that impos~cl by an 
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officer shall be for the use of the party for whom the wit
ness was subpcemed, and the witness shall a lso be liable to 
the party injured for any damage occasioned by his failure 
to attend or his refusal to be swom and testify or to give 
his deposition. 

lt would seem to me that if such accountant was dqly 
appointed and qualified and complies strictly with lhe powers 
and duties imposed under section 364 and section 365, that 
the written notice provided for i n said section supplies the 
place of a subprena, an(! when such subpcena is properly 
served upon a witness, such witness is bound to appear be
fore such officer, and such officer would have like powers of 
a notary public under similar circumstances. Without such 
means and powers to enforce the duties devolving upon 
such examiner the section would be a dead letter. It is not 
a judicial act in the sense o f the constitution conferring 
judicial powers upon the courts of the State. 'When the 
question propounded involves· no question of privilege on 

· the part of the witness it is his dttty to answer if ordered by 
the accountant lo do so. 1\ nd if he is properly before the 
accountant un<!er such written notice and he r'cfuscs to 
answer when ordered by the officer, he may be committed 
as a contlllllacions witness' in compliance with the above 
~:talllll' cited for such procc<imc. 

Ht$pCdfully submitlcd, 
F. S. MONNETT, 

/\ttomey Gel tr ra l. 
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COMPULSORY EDUCATION. 

Office of the Attorney General, 
Columbus, Obo, December 19, rB9<). 
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Hon. 0, T . Corso~t, Com111issioner of Common Schools, 
Colt~mbus, Ohio: 
DEAR SIR:-This department has the honor to be in 

receipt of a communication from your office, requesting an 
opinion in wri~ing regarding the power of a board of educa
tion under the compulsory education law, to compel the at
tendance of a minor over 14 and under r6 years of age, who 
can read and write the English language, and is not em
ployed at some regular employment. 

This question involves the construction and harmon
izing of the present act entitled "An act lo compel the ele
mentary education of childrcr:." 

Section r .of said act provides thal all .children between 
the ages of a·and 16, not engaged at some regular employ
ment, shall attend school for the full term of the schools of 
the district in which tl}ey reside, during the school year, un
less excused for the reason above named. Section 3 also 
provides that all minors o~er 14 and under 16 years of age, 
who cannot read and write lhe English lai1guage, shall at
tend school at least one-half of each clay, etc., unless pro
vision is made for such minors to have private instruction 
as in said act provided, while so employed. 

Section 4 further states thaL every child between the 
ages of 14 and 16 years, unable to read and write the Eng
lish language, or not engaged in some regular employment, 
being g-uilty of the defaults set forth in said section, may 
be punished according to that act. 

Again section 7 treats of the two classes ' of minors, 
namely : Those between the ages of 8 and 14, and the class 
inquired about, those between the ages of 14 and 16 years; 
and provides that when any child between the ages of 14 

and 16 years cannot read and write the English language, 
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or if such child is- not engaged in some regular employment, 
or, being discharged, is not attending school without lawful 
excuse, the truant officer shall notify the parent, guardian 
or other person in charge of su~h child of that fact. 

Taking these sectious all together and trying to read 
them harmoniously, and using the plainer clauses to explain 
the ambiguous ones, I am of the opinion that section I 

elucidates the ambiguity of section 7, and the true reading 
should be that every minor between the ages oE 14 and r6 
years, whether he can read and write the English language 
or not, is obliged to attend school unless he is engaged in 
some regular employment. And that because he can read 
and write the English language, and is above 14 and under 
16 years of age, will not justify hil11 in being a truant, re
maining without regular employment for that reason alone. 
And upon the proper notice being served upon the parent, 
guardian, etc., like liabilities would arise and punishment 
should be inAicted upon such person for neglect. 

Any other construction would not give full meaniiw' 
to all parts of the act, and this one is in the interests of good 
government and order. 

Respectfully submitted, 
F. S. MONKETT, 

Attorney General. 

FISH AND GAME LAW. 

Office of the Attomey General, 
Columbus, Ohio, December 29, 1896. 

Mr. L. H. Reutittger, Chief Warden, Athens, Ohio: 
DEAR Sm :-Your esteemed favor of the 26th inst. ask

ing by what authority the commissioners of Erie County 
allowed a defendant to be dismissed from jail on payment 
of costs only, in a case of conviction under the' game laws, 
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du ly received. lt is inferred the COltnty COmmissioners had 
overlooked the special law governing the confinement of 
prisoners in default of fine and costs under this statute; and 
they had no authority to release him before the full period 
of thirty days. Until the higher courts have construed 
otherwise, we shall, most assuredly, observe the above con-
struction. Respectfully submitted, 

F . S. MONNETT, 
Attorney General. 

FISH AND GAME LAW. 

Office of the Attorney General, 
Co!timbus, Ohio, December 29, 1896. 

1\111-. L . . H. Rent·inger, Chief vVarde1f, A thens, Ohio: 
DEArr. Sm :- Your esteemed favor of the. 26th in st. ask

ing for a ·construction of one clause of secti011 6968-3, re
ferring to -the having of fish ir possession opt of season, 
duly received. The clause reads: "No person shall buy, 
sell, or offer for sale, or have in h is possession any fish 
caught out of season or in a manner prohibited." 

This is somewhat ambiguous, but until the courts pass 
upon it I think the fair interpretation would be that, inas
much as seasons are statutory periods or creations, and can
not be extended to territory outside of Ohio, that which 
would be a season in Ohio waters would not b.e <L season in 
Pennsyl_vania or New York waters, and I suppose they 
technically have a r ight to bring in fish legally caught be
yond the boundaries of Ohio and sell them. If the other 
meaning is to be g iven to the statute they should have re
moved all ambiguity and used language like they did in the 
game law. Respectfully submitted, 

F . S. MONNET•T, 
Attornev General. 
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F~Sll AND GAME LAW. 

Office of the Attorney General, 
Columbus, Ohio, December 31, 1896. 

Mr. L . H. Reutinger, Chief Warde~t, Fish and Game, Athens, 
Ohio: 
DEAR SrR :-Your esteemed favor of the 30th inst. ask

ing for an opinion from this department regarding that 
part of section 69(58 with reference to fines paid under the 
provisions of this act by anyone pleading guilty, or who has 
been convicted, duly received. Whether or not fines paid to 
the court by parties who voluntarily plead guilty is subject 
to the order of the fish and game commission, the same as in 
the case of a person who has been regularly convicted. 

Sections 6963, 6964, and the other sections, all refer 
to the fines to be assessed as provided in section 6g68. Sec
tion 6968 provides that a person convicted of any violation 
of any of the provisions of this act, shall be fined, etc. Ancl 
all fines collected mtder the provisions of this act shall go to 
the county fish and game fund, in the county wherein such 
offense sha II have been cornmitted, unless otherwise ordered 
and directed by the fish and game commission of this State. 

I see no reason for giving· this clause any other than 
the orclinaq direct meaning of the statute, nor do I discover 
any material modification thereof by other clauses in the 
act · 

It is my opinion that the fact of voluntarily pleading 
guilty by a defendant, of going before some olher justice, 
docs not change lhe channel through which the fi~1e should 
flow, namely, through the above fund; and S1.1ch fines col
leci<:<.l should be lrcated the same as those collected by prose
Clll ion!' carried on by the department. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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FISH AND GAME LAW. 

Offic_e of the Attorney General, 
Columbus, Ohio, December 31, 1896. 

737 

Mr. L. H . Reut·inge1·, Chief _Warden, Fish and Game, 
Athens, Ohio: 
DEAR SIR :--This department has the honor to receive 

-a communication from you under date of December 30th, 
asking for a constructon of the latter part of section 6g6I, 
Revised Statutes, with reference to the killing of rabbits 
and squirrels by the owner or tenant of any premises. 

The secondary definition of the words "to find" is to 
discover by methodical means, ascertain or make out by 
systematic explorations, trial or study. Another definition, 
to discover or ascertaiq by experience, learn from observa
tion. 

It is my_· opinion that the expression "found injuring" 
does not require that the tenant or owner will be obliged 
to see the act performed and kill the identical animal, but 
if he can discover or ascertain by experience, or by examina
tion, that such injury has been done by rabbits or squirrels, 
he will be justified, in good faith, of ridding himself of such 
pests. 

Your further inquiry as to whether other persons than 
the absolute owner or tenant of such owner of ~my premises 
would have authority to act und.er the exception of the stat
ute, I hold that where a case, in good faith, should arise, 
that such animals are actually foui.1d injuring grain, fruit 
trees, shrubbery or vegetables, that . the owner, under a 
proper state of facts, showing the good faith, might con
tract to protect his grain, fruit trees and shrubbery from 
their ravages. The good faith of such contract should· be 
determined under all the circumstances of each particular 
case. 

Respectfully subtnittecl, 
F. S. MONNEW, 

Attorney General. 


