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:\I'PROVAL-LEASE, CA::\r\ L LA);D, DEPART~VIEXT OF 
l'CBLlC WORKS Vl!TH TBE ESTATE OF :MARY D. 
DELAP LA\" E, MERRILL ARMSTRO~G, ADl\lJ~ISTRA
TOR, FOR USE AGRICL"LTL'RAL l'CRPOSES, PARCEL 
ABAXDO~ED Ol-110 CAXAL LA0;DS, HARIUSOX TOYVX
S.HIP, PJCKA \VAY COGXTY, OHTO, FJFTEEX YEARS, 
1\~:.JUAL RE~TAL $36.00 PER YEAR 

CoLUIBL·s, OrHO, September 14, 1938. 

I lox. CARL G. \VAHL, Director, Department of Public TForks, Columbus, 

Ohio. 
1 'EAR S 1 R: You have 1·esubmi11ed for my examination and approval 

a ·Canal land lease in triplicate executed by you as Superintenden1 
oi Public \i\lorks and as Director of said department to "The Estate 
oi ;vrary D. Delaplane, Merrill Armstrong, Administrator," by which 
lease instrument you lease and demise to the lessee therein named 
the right to occupy and use fur agricultural purposes a p;u·cel of the
abandoned Ohio Canal lands, including· the full width of the bed and 
hanks thereof, in Harrison Township, l'ickaway County, Ohio, which 
parcel of canal land is more particularly described in thi::; lease instru
ment. This lease is sig·ned by you in your capacity as Superintendent 
of l'ublic vVorks and as Director of Public \•Vorks, as party of the 
first part, and by "The Estate of l\1 ary D. Delaplane," by the hand 
of Merrill Armstrong, 1\dmini:otrator, party of the second part. 

This lease instrument, as the same was originally submitted to 
111e, \\"as disappron:d by me by a letter directed to you under date of 
July 29, 193~, for the reason that the same purported to ~Jim! the 
!·:state of Mary D. Delaplane, deceased, and there was nothing in 
said instrument or in an\· other file submitted to me to shm\· that the 
administrator of the estate had any authority to execute this lease on 
behalf of said estate and to obligate such estate for the payment of 
the annual rentals prO\·ided ior in this lease instrument. 

Since m_v former communication to you clisapproying· this lease 
in,;trument as then presented, the I 'robate Court of Pickaway County, 
\\"hich has jurisdiction m·er the administration of the Estate of said 
,\1 ary D. Delaplane, deceased, made an order finding that this lease 
is necessary ior the successful operation of tlie farm owned by :Mary 
I). Delaplane at the time of her death, which farm and the lands 
therein contained are contiguous to the canal lands cm·ered by this 
lease. Following this finding said cuurt made and entered an order 
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''that said administrator be and he is herebv authorized to enter into 
a lease with the State of Ohio for the canal lands through said Dela
plane farm, said lease to run for a period of fifteen (15) years at a 
rental of thirty-six dollars ($36.00) per year." 

This order of the J'robate Court of .l'icka\\·ay County authorizing 
the 1\dministrator of the Estate oi l\'lary D. Delaplane to enter into 
the lease here in question suggests a consideration of Section 10509-9, 
Ceneral Code, which prt>\·ides as follows: 

"Except as uther\\'ise directed hy the decedent in his 
last \\'ill and testament, if any, an executor or administrator 
shall ha1·e authority \\'ithout personal liability iur losses in
curred, to continue the decedent's business during one month 
next following the date of the appointment of such executor 
or administrator, unless the court directs otherwise; and ior 
such further time as the court may authorize, on hearing, 
aiter notice to the sun·iying- spl•Use, ii any, and distrilmtees. 
In either case no debts incurred or contracts entered into 
shall inYoh·e the estate beyond the assets used in such busi
ness immediately prior to the death oi the decedent \\'ithout 
the appro1·al of the probate court first obtained. During the 
time the business is so continued, the executor or administra
tor shall iile monthly reports in the probate court, setting 
forth the receipts and expenses of the business for the pre
ceding month, and such other pertinent iniormation as the 
court may require. The executor or administrator shall not 
ha1·e authority to hind the estate ~without court appro\'al he
yoml the period during vvhich the business is continued." 

L 'nder the proyisions oi this section the administrator \\·otlld nut be 
;1utlwri;ed to continue the decedent's business as a iarmer ior a 
period of time exceeding one month \\·itlwut the autlwrization and 
direction of the ] 'rohate Court on an order made and entered by the 
court ior this purpose upon hearing aiter notice to the sun·i,·ing 
spouse, ii any, of such decedent and to the distributees of the prop
erty oi the estate. .\!though the order of said court authorizing the 
;1dministrator to enter into this lease, a copy of which is now attached 
thereto, does not recite that said court has theretuiure made an order 
authorizing and directing the administrator to carry on the 1Jttsiness 
oi the decedent as a iarmer iur any particubr length of time, 1 assume, 
in Yiew oi the order made by said court with respect to this lease, 
that the administrator has been authorized to continue the operation 
oi decedent's farm ior sume determined perioll of time. 1 n an1· \'tew 
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as to this iact it is quite unlikely that the court has authorized the 
administrator to operate this farm a period of iiiteen years after his 
appointment and qualification as such administrator. As to this, it 
is noted as a consideration pertinent to the question oi the admini
strator's authority to execute this lease on behalf of said estate as 
the named lessee therein, that Section 10509-9, General Code, pro
vides that ''The executor or administrator shall not ha\·e authority 
to bind the estate without court approval beyond the period during 
which the business is continued." Jn this case, the court by its order 
has authorized the administrator to enter into the lease here in ques
tion which is one for a stated term of iiiteen years and which prn
,·ides for an annuai rental of $3(i.OO, as noted in the order of the court 
ahm·e quoted. 

ln view oi the prm·ision of Section 10509-9, General Code, abo,·c 
quoted, and oi the order of the court -..vhich was apparently made 
pursuant to the authority of this section directing the administrator 
to enter into the contract here in question, I am inclined to the view 
that this lease, which is one executed by you under the authority of 
1-louse Bill i\o. 144 enacted under date of April 19, 1929, 113 0. L., 
524, may be sustained as one obligating the Estate of Mary D. Dela
plane ior the payment oi the annual rentals therein prO\·ided. ln this 
connection, it is to be obsen·ed that if nn any view this lease and 
the prm·ision therein ior the payment of the annual rental for such 
lease are not the obligation of the estate, they are the personal obliga
tion ni the administrator. Lucht, i\dm., vs. 1:\ehrens, 2g 0. s., 231' 
237; and in either view the state would be entitled tu recover the 
amount of the rentals pro\'ided ior in the lease. 

ln this situation, f-inding as I do that this lease instrument and 
the prm·isions and conditions therein contained are in conformity 
with the act of the General Assembly abO\·e referred to, under the 
authority of which the same is executed, and that this lease instru
ment has otherwise been executed as provided by law, the same is 
appnwed as is evidenced by my approval endorsed upon the lease 
instrument and upon the duplicate and triplicate copies thereof, all of 
which are herewith enclosed. 

Respectfully, 
HERBERT S. DcFFY, 

Attorney General. 


