
ATTORXEY GEXER.I.L. 1171 

prov1s1on was made for the transfer of territory from a city or exempted village 
school district, they being no part of a county school district. 

Section 4692, General Code, was later amended to read as it now does ( 106 v. 397). 
As amended, authority is given to county boards of education to transfer territory 
b{tween school districts of the county school district, subject to remonstrances by the 
electors residing in the territory affected by such transfer. Section 4696, General 
Code, was also later amended (109 v. 65), providing the manner by which school 
territory of a county school district may be transferred to a city, exempted village 
or another county school district, upon petition of the electors residing in the terri
tory to be transferred, but there has not been any legislation since the repeal of Section 
4693, General Code, and the last amendment of Section 4692, General Code, authoriz
ing boards of education by mutual consent or otherwise to transfer territory embraced 
within a city from such city for school purposes. 

It sometimes happens in the incorporation of a new city or village, or upon 
the extension of the city or village limits, that territory may be included within the 
corporate limits of a city or village which had previously been attached for school 
purposes to a school district of an adjacent city or exempted village school district. 
In such cases provision is made by Section 4696-1, General Code, whereby such terri
tory may be transferred to the school district of the municipality in which said terri
tory is located. But the provisions of said Section 4696-1, are not pertinent to your 
present inquiry. 

Boards of education being creatures of statute and therefore vested with only 
such authority as is given them by statute, it follows that inasmuch as there is no 
authority given or means provided by statute for the transfer of territory from a 
city school district to another school district other than that contained in Section 
4696-1, General Code, it cannot be done. 

In specific answer to your question, therefore, it is my opinion that the territory 
now embraced within the Zanesville City School District cannot under the present 
state of the law be transferred to the South Zanesville Village School District for 
school purposes. 

2094. 

Respectfully, 
E]}WARD c. TURNER, 

Attorney Ge11eral. 

OHIO BOARD OF CLEMENCY-NO AUTHORITY TO TERMINATE SEN
TENCE OF PRISONER VIOLATING PAROLE-SECOND SENTENCE 
NOT BEGUN UNTIL TERMINATION OR ANNULMENT OF FIRST. 

SYLLABUS: 

1. The Ohio Board of Clemency is without authority to terminate the sentence 
of a prisoller confined i11 the Ohio Penitmtiary, who had been paroled and while on 
parole had been convicted of another felony and sentenced to the Ohio Pe1~itentiary 
i11 order that sttch prisoner might begi1~ serving the sec01zd sentence before the max
imum term of the first sentence has bem served. 

2. By the terms of Section 2175, Ge11eral Code, a second sentence to the Ohio 
Penitentiary, imposed upon a prisona for a 1zeu-• crime committed while such prisoner 
was 011 parole, docs not begi11 to run until the tcrm.i~~atioJ~.of such prisoner's scrvic~ 
under the first sentmce or the allltulmcnt thereof by a court of COII~Petc11t jurisdiction 
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or by a pardon or commutation praperlJ.• granted. (Opinion ;\'o. 727, dated July 11, 
1927, addressed to the Ohio Board of Cleme;zCJ.' aPf>ro·ced and followed). 

3. The notice pro<-·ided for in Section 2171, General Code, should state that the 
prisoner in question has been rccollllllelzded by the u:arden and chaplain of tlze Ohio 
Penitentiary as u•orthy of consideration bJ.• tlze Ohio Board of Clemency for parole. 

Cou.::~rm:s, Omo, :\lay 14, 1928. 

RoN. JoHN E. HARPER, Director, Department of Public Welfare, Columbus, Ohio. 

DE.\R SIR:-This will acknowledge your letter which reads as follows: 

"On July 11, 1927, you rendered your Opinion No. 727 construing Sec
tions 2174 and 2175. 

It is deemed advisable to ask for a ruling on the following specific case: 

Harry L. ~Vhite, No. 4Q588 and :\'a. 55221-0hio Pc;zitcntiary. 

\Vhile serving a suspended sentence to the Ohio State Reformatory this 
man was sentenced to the Oh'o Penitentiary on :\lay 11, 1921, following con
Yiction for stealing an automobile, with a sentence of one to fifteen years. 

On December 15, 1922, he was paroled from the Ohio Penitentiary. 

On October 21, 1923, while still on parole, he stole a Studebaker car 
valued at $2,000.00 and was returned to the Ohio Penitentiary on January 19, 
1924, on a sentence of two to seven years. The entry on this prisoner's card 
at the Penitentiary is: 'Declared a parole violator by the warden and brought 
in by the sheriff of Allen County with a new sentence to follow.' 

He had a hearing on February 5, 1924, and his parole under X o. 49588 
was re\·oked two years. 

On February 2, 1926, he had a second hearing under Xo. 49588 and was 
gi,·en a final release to begin serving his new sentt:nce as No. 55221. 

On December 12, 1927, the warden and chaplain through D. J. Bonzo, 
parole and record clerk, advertised this man as legally eligible for a hearing 
after February 7, 1928. A copy of the adYertisement is enclosed herewith. 

This prisoner appeared before the Board of Clemency en February 2, 
1928, pursuant to this advertisement. No personal recommendation had been 
filed with the board but the prisoner was presented on a work sheet con
taining a large number of prisoners' names and one blanket recommendation. 
Ql../ERY: 

1. Your Opinion Xo. 727, July 11, 1927, reads in part as follows: 

'X owhere in the powers expressly or impliedly granted to the Ohio 
Board of Clemency is authority gi,·en to "annul" a sentence.' 

Does this mean that the Board of Clemency has no authority to grant a 
final release or termination of sentence to a parole violator who is rEturned 
to the Penitentiary on a new sentence? Section 2175 reads: 'Shall serve a 
second sentence to begin at the termination of his service under the first or 
former sentence, or the annulment thereof.' Evidently the Legislature had 
in mind not the expiration of the first sentence but its termination. Does not 
this section imply that the agency having authority to grant paroles and pre
scribe conditions under which prisoners must sen·e under (larole, namely, 
The Ohio Board of Clemency, has the right to terminate a service on a sen-
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tence? There appears to be no question that the Board of Clemency has 
jurisdiction to terminate the sentence of a prisoner while that prisoner is on 
parole. Does not the board have jurisd:ction to terminate the first sentence 
of a man who is returned to prison on a new sentence and by reason thereof 
is a parole violator on the first sentence? 

2. Assuming that the action of the Board of Clemency in granting a 
final release on the old sentence was legal, does the ad\·ertisement as inclosed 
comply with the provisions of Section 2171, G. C., considering that no recom
mendation of the warden and chaplain was filed with the Board before ad
vertising? 

3. If the Board of Clemency had no jurisdiction to grant a final release 
to a parole violator was that Board's action on February 2, 1926, releasing 
the prisoner by termination of the old sentence under :Xo. 49588 to begin a 
new sentence as No. 55221 null and void and should the Board of Clemency 
restore the prisoner to his old number?" 

On March 24, 1884 (81 v. 72), the Legislature passed an act entitled: 

"An Act-Relating to the imprisonment of convicts in the Ohio Peni
tentiary, and the employment, government and release of such convicts by the 
board of managers." 

Section 10 thereof read in part as follows: 

"And it is hereby provided that any prisoner violating the conditions 
of his parole or conditional release (by whatever name), as affixed by the 
managers, when by a formal order, entered in the manager's proceedings, 
he is declared a delinquent, shall thereafter be treated as an escaped prisoner 
owing service to the state, and shall be liable, when arrested, to serve out 
the unexpired period of the maximum possible imprisonment, and the time 
from the elate of his declared delinquency to the elate of his arrest shall not 
be counted as any part or portion of time served. And any prisoner at 
large upon parole or condit!onal release committing a fresh crime, and upon 
conviction thereof, being sentenced anew to the penitentiary, shall be subject 
to serve the second sentence, after the first sentence is served or annulled, to 
commence from the elate of termination of his liabilities upon the first or 
former sentence." 

This act became Section 7388-13, Revised Statutes, and although slight changes 
in phraseology were made by the codifying commission of 1910, the act has not since 
been amended and now appears as Sections 2174 and 2175 of the General Code. These 
sections read as follows: 

Sec. 2174. "A prisoner violating the conditions of his parole or con
ditional release, having been entered in the proceedings of the board of 
managers and declared to be delinquent, shall thereafter be treated as an es
caped prisoner owing service to the state, and when arrested, shall serve the 
unexpired period of the maximum term of his imprisonment. The time from 
the elate of his declared delinquency to the date of his arrest shall not be 
counted as a part of time served." 

Sec. 2175. "A prisoner at large upon parole or conditional release 
committing a new crime, and re-sentenced to the penitentiary, shall serve a 
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second sentence, to begin at the termination of his serv1ce under the first 
or former sentence, or the annulment thereof." 

Opinion No. 727, dated July 11, 1927, to which you refer, was addressed to the 
Ohio Board of Clemency. The syllabus thereof reads: 

"1. Under the provisions of Section 2174, General 'Code, where a 
prisoner has violated the conditions of his parole or conditional release, and 
the Ohio Board of Clemency has declared such prisoner to be delinquent 
and entered such facts in the proceedings of the board, such prisoner shall 
thereafter be treated as an escaped prisoner owing service to the state and, 
when arrested, shall serve the unexpired period of the maximum term of his 
imprisonment and the Ohio Board of Clemency is without authority again to 
restore such prisoner to parole. 

2. The Ohio Board of Clemency is without .authority to 'annul' a sen
tence as that word is used in Section 2175, General Code." 

The following language appears therein: 

"It is fundamental that boards, such as the Ohio Board of Clemency, 
'being creatures of statute, can exercise only such powers as are expressly 
granted by statute and such as are necessarily implied to carry the powers 
expressly granted into effect." 

'Annul' as defined by Bouvier means: 'To abrogate, nullify or abolish; 
to make void.' 

Nowhere in the powers expressly or impliedly granted to the Ohio Board 
of Clemency is authority given to 'annul' a sentence. Such action may only 
be taken in a proper proceeding by a court of competent jurisdiction, or by a 
pardon duly granted by the proper authority. 

* * * it is my opinion that Section 2175, supra, in no wise grants 
authority to the Board of Clemency to release a prisoner, who has been 
paroled and has been convicted and sentenced to the penitentiary for a new 
crime, from serving any part of his first sentence in order to allow him to 
begin serving the second sentence before the maximum term of the first sen
tence has been served. * * * as provided in Section 2175, the second 
sentence imposed for the new crime committed while on parole does not 
begin to run until the termination of his service under the first sentence or 
the annulment thereof by a court of competent jurisdiction or by a pardon 
properly granted. In other words, the sentence contemplated in Section 2175, 
supra, and therein referred to as a 'second sentence' is in reality a sentence 
itl future which does not begin until either the termination of the service under 
the first or former sentence, or the annulment thereof.'' 

In Opinion No. 849, dated August 10, 1927, addressed to the Ohio Board of 
Clemency, the following language appears: 

"In other words, Sections 2174 and 2175, General Code, relate to that 
class of prisoners under sentence to the Ohio Penitentiary, who having served 
a minimum term provided by law for the crime for which convicted, or, 
prisoners for murder in the second degree, having served under such sen
tence ten full years, have been allowed to go upon parole or conditional re
lease outside the building and inclosure of the penitentiary and thereafter 
violate the conditions of such parole or conditional release." 
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This office, in several recent opinions, has had occasion to construe the powers 
and duties of the Ohio Board of Clemency with regard to the release and parole of 
prisoners of the Ohio Penitentiary. I refer to Opinion X o. 149, dated :\farch 5, 1927, 
addressed to the Prosecuting Attorney of Clinton County, Opinion N'o. 221, dated 
:\larch 22, 1927, addressed to the warden of the Ohio Penitentiary, Opinion Ko. 849, 
dated August 10, 1927, addressed to the Ohio Board of Clemency, Opinion No. 1126, 
dated October 10, 1927, addressed to the Oh'o Board of Clemency, Opinion No. 1381, 
dated December 16, 1927, addressed to the Ohio Board of Clemency, Opinion Ko. 
1622, dated January 25, 1928, and Opinion Xo. 1919, dated :\larch 30, 1928, both 
addressed to you. 

A question similar to the one about which you inquire was presented to this 
office and answered by Opinion No. 1381, supra. The question presented read as 
follows: 

"Prisoner Harry Davis, Xo. 53,083, was committed to the Ohio Peni
tentiary, April 29, 1924, and was paroled August 26, 1925. While out on 
parole he committed another crime, was convicted and was brought to the 
Ohio Penitentiary, May 4, 1926. 

This case was one of those which led to a difference of opinion between 
the Board and the keepers of the two prisons, the Ohio Penitentiary and the 
London Prison Farm, for the reason that he was given his parole from 
the London Prison Farm, but when resentenced was brought back to the Ohio 
Penitentiary. The Ohio Board of Clemency in an effort to clear the record 
marked him for a "Final Release from the London Prison Farm on May 4, 
1927. 

Question-Was that action null and void, or is he entitled to continue 
on the new number, 55,606, in the Ohio Penitentiary? 

Remarks-We feel that we understand your opinion recently given as 
declaring such actions null and void, but to satisfy the officials of the Ohio 
Penitentiary I am asking an opinion in this specific case." 

The following language appears therein: 

"Although Prisoner Harry Davis was an inmate of the London Prison 
Farm at the time of his parole, in contemplation of law, he was an inmate of 
the Ohio Penitentiary. The second paragraph of the syllabus of Opinion 
N' o. 905, supra, specifically answers the question that you now present. In 
order that I may not be misunderstood, it is my opinion that prisoner Harry 
Davis is not entitled to be considered as serving under the second sentence as 
prisoner No. 55,606. The action taken by the former Ohio Board of Clemency 
was without authority of law and hence null and void." 

In view of the several opinions of this office referred to, I deem it unnecessary to 
comment at length upon the question presented by your first inquiry. Suffice it to 
say that the Legislature has seen fit to limit the power of the Ohio Board of 
Clemency with regard to the parole and release of prisoners of the Ohio Penitentiary 
who, while upon parole, violate the conditions thereof. I refer to Sections 2174 and 
2175, supra. 

You will note that although the Codifying Commission changed the phraseology 
of Section 7388-13, Revised Statutes to read "shall serve a second sentence, to begin 
at the terminatio1~ of his service under the first or former sentence" the word "ter
mination" as it now appears in Section 2175, supra, must be construed in the light of 
the language used in Section 7388-13, Revised Statutes, to the effect that such prisoner 



1176 OPINIONS 

"shall be subject to serYe the second sentence, after the first sentence is serYed or 
annulled." In other words, the word "termination" as used in Section 2175, supra, 
refers to the "expiration" of sentence. 

The Legislature has proYided a method whereby descrYing prisoners of the Ohio 
Penitcnt'ary may be placed upon parole. If, while upon parole, such prisoners ,;iolate 
the conditions of such parole and are declared to be delinquent and entered upon the 
proceedings of the board (Section 2Ii4, General Code), or if such prisoners, while 
upon parole, commit a new crime and are re-su1tenced to the Ohio Penitentiary therefor 
(Section 2175, General Code), such prisoners, by such action place themseh·es in a 
class with reference to which the Ohio Board of Clemency is expressly prohibited 
from taking further action. 

In connection with your second question you enclose a notice of "Application 
for Parole" which reads as follows: 

"APPLICATIOX FOR PAROLE 

X otice is hereby giYen that Harry L. \Vhite, X o. 55221, a prisoner now 
confined in the Ohio Penitentiary, has been recommended to the Oh'o Board 
of Clemency, by the warden and chaplain as legally eligible to a hearing for 
parole. Said application will be for hearing on or after February 7, 1928. 

D. J. BOXZO, 
Dec. 12, 1927. Parole and Record Clerk." 

Your attention is directed to Section 2171, General Code, which provides: 

"A prisoner confined in the Pen!tentiary shall not be eligible to parole, 
and an application for parole shall not be considered by the board of managers, 
until such Prisoner is recommended as ·zwrtlz:y of suclz co11sidcration b::>' tlze 
warden and chaplain of the penitentiary. Before consideration by such board, 
notice of such recommendati01z shall be published for three consecutive weeks 
in two newspapers of opposite poEtics in the county from which such pris
oner was sentenced. The expense of such publication shall not exceed one 
dollar for each paper." (Italics the writer's.) 

This section was construed in Opinion X o. 1622, dated January 25, 1928, ad
dressed to you, the second paragraph of the syllabus of which reads : 

"2. The Ohio Board of Clemency is without jurisdiction to consider an 
application for the parole of a prisoner confined in the Ohio Penitentiary 
until such prisoner has (I) sen·ed within the penitentiary, the minimum term 
of imprisonment fixed by the trial court for the felony of which such prisoner 
was convicted, and (2) is recommended as worthy of such consideration by 
the warden and chaplain of the penitent'ary, notice of which recommendation 
shall have been published for three consecutive weeks in two newspapers of 
opposite politics in the county from which such prisoner was sentenced." 

Your attention is directed to the following language which appears 111 said 
opinion: 

"The intent of the Legislature as expressed by the language used in 
Section 2171, General Code, was that both the warden and the chaplain of the 
Ohio Penitentiary, by some affirmative action, must 'commend to the favorable 
notice,' or 'put in a favorable light' such prisoners as 'have worth or ex-
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cellence,' 'possess merit,' 'desen·e,' 'merit,' 'ha\·e adequate worth or value' 
or 'character' heforc the Ohio Board of Clemency may consider such pris
oner's application for parole. .\ priscncr may have long since served his 
'minimum period of duration of sentenct:' as tixed by the trial court but the 
Ohio Board of Clemency cannot lawfully consider such prisoner's applica
tion for parole until the warden and chaplain recommend him as worthy 
of such consideration and notice of such recommendation is published as 
provided by law. 

The duty of the warden and chaplain of the Ohio Penitentiary in rec
ommending prisoners contined therein to the Ohio Board of Clemency for 
parole is to exercise an honest and conscientious discretion in view of all the 
facts and circumstances surrounding each case. :\!any facts, such as the 
nature of the crime for which the prisoner is incarcerated, his past record, 
his behaviour while in prison, his attitude toward society, his apparent reform 
or lack thereof, whether or not he has dependents requiring his sen·ices and 
other facts bearing on the question must be taken into consideration by the 
warden and chaplain in making their recommendations. It is for these officers 
to determine whether or not in their good judgment the prisoners in question 
are worthy before such a recommendation is made." 

I take exception to the form of notice, which you submit, for the reason that 
the same reads "as legally eligible to a hearing for parole,'' this being the statement 
of a legal conclusion only and in no wise complying with the plain requirement of 
Section 2171, supra, to the effect that "notice of such rccomulclldation shall be pub
l'shed for three consecuti\·e weeks." In other words, Section 2171, supra, con
templates and pro\·icles for one notice only, viz.: a notice that the prisoner in ques
tion has been rccommclldcd as ~uorth;; of considcratiou for parole by the warden and 
chaplain of the Penitentiary. \Nhether or not a prisoner is "legally eligible to a 
hearing for parole" depends on: 

L \Vhether or not the prisoner in question has sen·ed within the pen
itentiary, the minimum term of imprisonment fixed by the trial court for the 
felony of which he was convicted. 

2. \Vhcther or not the prisoner in question has been recommended as 
worthy of such consideration by the warden and chaplain of the penitentiary, 
no6ce of which recommendation shall have been published for three con
secutive weeks in two newspapers of opposite politics in the county from 
which such prisoner was sentenced. 

Answering your second question specifically, It IS my opmwn that the form of 
notice which you enclose does not comply with the provisions of Section 2171, General 
Code. 

In cons:dering your third question, your attention is directed to three recent 
opinions of this office, addressed to the Ohio Board of Clemency, viz.: Opinion :1\o. 
849, dated August 10, 1927, Opinion No. 1381, dated December 16, 1927, and Opinion 
.'\o. 727, dated July 11, 1927, to which last opinion you refer in your letter. Para
graph 2 of the syllabus of Opinion X o. 849, reads: 

"2. The Ohio Doard of Clemency is without authority to suspend for a 
defin'te term of years, a parole granted to a prisoner, who, having violated 
the conditions of his parole or conditional release, has been declared to be 
delinquent by the Ohio Board of Clemency, which has entered such fact in 
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the proceedings of the board. Such prisoner must serve the unexpired period 
of the ma;.imum term of his imprisonment." 

The following language appears therein: 

"There being no authority in the Ohio Board of Clemency to suspend 
for a definite term of :years, a parole granted such prisoner and any action 
so attempting to suspend his parole was of no legal effect. Such prisoner, 
as provided in Section 2174, General Code, must serve the unexpired term 
of his imprisonment unless terminated by commutation or pardon and the 
Ohio Board of Clemency may not again legally consider his application for 
parole." 

Opinion No. 1381 construes a specific case and the question therein presented 
and the conclusion reached appears in the discussion with regard to your first question 
herein. These conclusions are applicable to the question you now present. 

Answering your third question specifically, it is my opinion that the Ohio Board 
of Clemency was without lawful authority to terminate the old sentence under No. 
49588 so that such prisoner might begin a new sentence as 1\o. 55221. Such pur
ported action was null and void and such prisoner should, because of the provisions 
of Section 2175, General Code, be restored to serve as prisoner No. 49588. 

2095. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

APPROVAL, BONDS OF THE VILLAGE OF FAIRVIEW, CUYAHOGA 
COUNTY -$81,200.00. 

COLUMBUS, OHIO, 1\fay 14, 1928. 

Industrial Commission of Ohio, Columbus, Olzio. 

2096. 

APPROVAL, BONDS OF THE VILLAGE OF BEXLEY, FRANKLIN COUN
TY -$49,732.00. 

CoLUMBUS, OHIO, May 14, 1928. 

Industrial Commissi011 of Ohio, Columbus, Ohio. 


