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ing with the patient for the purpose of determining the coun
ty and disll·ict, the lerin "resident or inhabitant of the dis
trict," should be taken in its ordinary sense or definition. 
Section 700 not clearly defining the question of residence, 
but section 702 in prescribing the form of affidavit uses the 
term .. legal settlement in - - - township, --- county .. , 

lt is my opinion that tho! patient, having no mind of her 
own, and being a minor, the removal of the parents to 
Hamilton County would be the removal of the child, and 
that such chi ld, in law, has ils legal settlement in Hamilton 
County, and the probate judge of Hamilton County would 
have jurisdiction over its person for the purpose of inquest 
and det(!rmining its eligibility for the proper asylum of that 
district. 

Respectfully submitted, 
F. S. MON~ETT, 

Attorney Gcner;1 l. 

STATE lJOARD OF DENTAL EXAMINERS; POWER 
TO REVOKE CERTIFICATE. 

Office of the Attorney General, 
Columbus, Ohio, January 25, 1898. 

Dr. F. H. Lyder, Secretar·y Stctte Board of De1~tal Kramin
C1'S, Allr011, Ohio: 
DEAlt SIR :-I have the honor lo receive a communica

tion from your board, asking for a written opinion upon 
the proposition, or rather, defining the powers of your board 
under the statute, where an applicant for a certificate to 
practice dentistry had obtained the same from your board by 
perjury and fraud. You ft1rlher state that had the holder 
of such certificate made known all the facts at the time of 
his application, that you have since learned, he would not 
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have received the certificate. Then you put the strong pro
position: "Has not the board in such case, where fraud was 
perpetrated and perjury committee!, the power to revoke such 
certificate?" 

The act of March 20, 1884, defining the powers of 
dental boards, provides that each applicant shall present him
self .before said board, and submit to an examination of an 
elementary and practical character, unless su.ch person has 
regularly, since July 4, 1889, been engaged in the practice 
of dentistry in this State, or who may ·hold or hereafter ob
tain from any reputable dental col1ege such diploma, etc. 
And all persons who successfully pa·ss such examinations, 
or who may legally hold diplomas, or who have been 
regularly since July 4, 1889,' engaged in the practice of den
tistry in this State, of good moral character, shall be reg
istered and licensed by said board of dental examiners and 
shall receive a. certificate of such r~gistration and license, 
duly authenticated by the seal and signature of the presi
dent and secretary of such board. 

The applicant, as I understand, received his certificate 
on the ground that he bad regularly practiced since July 4, 
t889, and you claim it was received on false affidavit, which 
you call pel'jury, and upon fraud. 

It is said that fraud vitiates all contracts and· even 
records, which is doubtless true in a general sense. · But 
fraud and perjury must be re<tched or defined in some regu
lar and authoritative mode. 

The court in discussing the case of Knapp vs. Thomas, 
took this view: That while Knapp obtained a pardon by 
fraud, in the common acception o:f the term, the governor 
had not the power to revoke the pardon, nor to judicially 
ascertain the existence of fraud in obtaining it. 

Applying the principal laid down in the discussion of 
this ~ase, and the many cases therein cited, it is my opinion 
t}1at the question of perjury and fraud would vitiate this 
certificate, but that it must be judiciously determined, and 
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that your board has not judicial powers, and the holder of 
the certificate would be entitled to a hearing and a . clay in 
court. On such hearing the board's ideas of perjury and 
fraud might be very different from those of the court. The 
holder of the certificate is entitled to the benefit of having 
this matter judicially determined. 

Your second proposition asking whether your board 
has the power to delegate to an individual member of the 
boar~!, examining powers, and permit such member to pass 
upon the efficiency of an applicant, is answered in the nega
tive . . 

Respectfully submitted, 
. F. S. MONNETT, 

Attorney General. 

STATE PROPERTY; TITLE; NATURE. 

Office of the Attorney General, 
Columbus, Ohio, January 31, 1898. 

H on. !. liV. Jones, Superintendent, Deaf and Dmnb Asylum, 
Columbus, Ohio: 
DEAR Sm :-This department has the honor to receive 

: a communication from you under date of January 3 r, r8g8, 
endosing a deed froru the tiles of your institution, being a 
certified copy of the original deed, for the real estate upon 
which the institution is now located. · You furth~r state 
that the other· two deeds you have exhibited to me by copy, 
both in the granting and the warranting clause, have the 
same· expression. You ask for a written opinion as to the 
nature of the title the trustees may hold in the property, and 
whether such title is such that the trustees, either by their 
own power or legislativ~ enactment, may have title, and 
power to sell such title to purchasers bidding on the same. 

Examining the original statutes under which the insti-
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tution was created, I find the act establishing the insti
tution for the deaf and dumb was passed January 30, 1827. 
Section z of this act provides: 

"That the said trustees and their successors 
in office, be and they are hereby authorized to re
ceive by gift, grant, devise, legacy or otherwise, 
moneys, lands and other property• and the same to 
hold, use and apply, · in such manner as the)• may 
deem most beneficial for that purpose; provided, 
that the clear annual income of such moneys, lands 
and otHer property, does not exceed $30,000; and 
provided also, that no part thereof shall be applied 
to any other purpose than that of furnishing the 
necessary buildings, accommodations and teachers 
for such deaf and dumb persons, and for maintain
ing aud educating them." 

While this lav.r was in force Rev. James Hoge, :..\Iessrs. 
McDowell and Sells, being the owners in fee simple of the 
original lots where the asylum now .;tands, together with 
their wives, joined in a deed of conveyance, or separate 
deeds of conveyance for their separate interests, for the con
sideration of one hundred dollars ($roo.oo) for each lot, 
using this expression in the granting; clause : 

"Have given, granted, bargained, sold, released 
and conveyed, and do by these presents, give, grant, 
bargain, sell, deed, convey, and confirm unto the· 
trustees of the Ohio Asylum for Educating the 
Deaf ancl Dumb and unto their successors forever, 
outlot, etc.". 

And in the habendum clause, this expression is. used: 

"Unto the said trustees of the Ohio Asylum 
for Educating the Deaf and Dumb, and unto their 
successors in office forever." 

The same .:!xpression is used in the coveriant and war
ranty clauses. It will be observed in each case that the term 
"trustees" is used for a specific purpose, and a qualified term 
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of perpetuity, namely, "successors." These. deeds lacking 
the words ·'assigns" or any other expression it\ the deeds 
clearly inclicat\ng that a fee simple was intended, but re
stricting it to "trustees" and "successors" to trustees, and 
for specific purposes, it is my opinion, that as against the 
grantors and the grantors' heirs, the board cannot transfer 
this title in f~e simple to purchasers, but there i"s a trust im
pressed upon it by virtue- of tile terms of the instrument, and 
being a trust, the statute of limitation could not run against 
the heirs. I would not advise the State, nor could it safely 
attempt a sale to the prejudice of these grantors or their 
heirs. ·So fa r as the interest is now vested in the trustees, 
I am clearly of the opinion that the Legislature could fully 
authorit:e such trustees to grant or sell any such title if they 
had any. But the Legislature could' not pass any act that 
·would divest the original grantors or their heirs of any title 
that they may have Jiad, or which had been reserved to 
them, or which did not pass by this original trustee. Snch an 
act ·would b.~ taking ·property without due process of law, 
and would be unconstitutional and void. 

Second. This infirmity, or lack of title in fee could 
be cured by the heirs of the original grantors giving quit
claim deeds unto the State; or if the original grantors had 
per~ormecl any act that ·would have produced an estoppel 
in pais. the State might have a title by estoppel. I have ex
amined the reports of your institution from r827 clown to 
date, and the correspondence. I find very little that shows 
light upon the q~1estion in the nature o:f an estoppel, but 
rather the reverse. 

Under elate of April 29, 18:29, a 1·eport by Allen Trim
ble, president, signed by James · Hoge, secretary, the said 
Hoge being one of the grai1tors referred to in these deeds, 
makes this a part o:f his report: 

"In pur~uance of an act passed by the General 
Assembly· 1829, appropriating $500 for the pur
pose of purchasing a suitable site on which to erect 
buildings :for the accommodation of the asylum,. 



801 OPINIONS OF 'filE ATTORNEY GENI):R,\L 

State Property; Title,· Nature. 

three outlots, containing altogether about 10 acres, 
have been procured, and have been duly conveyed 
for this purpose. As these lots were sold to us for 
the 11se designed, for a price considerable below 
the l)roposecl value, the whole cost has been only 
$300, leaving a balance of the appropriation which 
has not been drawn from the treasury of the State, 
amounting to $zoo, elc." 

This being a part of the report of the grantor, Hoge, he 
discreetly and cliscriminately used the term "for this pur
pose," and "for the use de~gned," and also assigned that 
for the reaso11: of the nominal consideration paid for the 
property. 

Again, I find in the report of 1854, certain conespond
ence bdwcen the Legislature and the grantor, Rev. James 
Hoge as follows : 

"House of Representat ives, April 22, r854· 

"Dr::AR SIR :-I wish to place the House in 
possession of the circumstances attending the 
founding of the Institution for Educating the Deaf 
and Durnb in Ohio. As you were one of its early 
and for a long lime an efficient fr iend of this in
stitution, and must be familiar with its history, will 
you be so good as to state in reply to this, whether• 
when ·yot1, Mr. McDowell all(! Sells conveyed the 
present site, you received a consideration that was 
then regarded as a fnll pr ice. If not, the reasons 
why you sold for less, and whether you would re
gard it as an act of good faith toward the g rantors 
of that deed, to divert the property to any other 
usc. . 

" ' Vhat is the amount that you think it would 
bring you, if restored to you so that you could dis~ 

·pose of the land to the best advantage? 

"I am with great respect, etc., 

"M. BIRCHARD. 

"To Rev. Dr. Hodge, Columbus." 
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Columbus· April 25, 1854. 

DEAR SIR :-Not having been at the postdffie, 
I did not receive your letter early. The.three outlets 
on which the Asylum for the Deaf and Dumb is 
located were sold to the State by us (:Messrs. i\k
Dowell, Sells and mysel£) for $roo each, less than 
their value thefl, but how much Jess I cannot now 
say, for the express purpose of being so used, and 
would by no means hav~ been sold at that price for 
individual use. In our view, it would be at variance 
with the faith of the State to remove and locate 
elsewhere this institution, unless a reasonable re
muneration were given to us . But 1 would not be 
understood that we have a legal claim. vVha t re
tntmeration we should in equity recover, and in 
what way· if any il should be made, I C:lnnot un
dertake to sav. 

You inq~tire. what is the value of the land at 
' the present time?. I can only answer that it is a 

. prevalent opinion that if sold as city lots, accord
ing to the plat of Columbus, the proceeds would 
not be less than fifty or ~i xty thousand dollars; 
cons~quenlly, each of the lots may be worth be
tween fifteen or twenty thousand dollars. There 
are nearly 10 acres in the whole. 

Yours respectfully, 
JAMES HODGE. 

Hon. ~ L Birchard. 

In th¢ light of the report above cilecl, and in connec
tion with the language actually used' in the deed, I cannot· 
hold that this is an estoppel: but fairly construed, it should 
be taken as a warning that the g ran tors at all times claimed 
the deed given for trust purjx>ses. Lord Coke has defined 
an estoppel to be : 

"vVhere :~ man's own :~ct or .acceptance ·stop
pel'h or closeth up his mouth to allege or speak the 
truth." 

Estoppel in pais arires when one by his acts or repre
sentations, or by his silence when he ought to speak out, in
tentionally, or throug h culpable tiegligence, induces 
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another to believe certain facts to exist, and such other one 
r ightfully acts on th~ belief so induced in such manner that 
if the forme r be permitted to deny the existence of such 
facts, it will prejudice the latter. That is, if these grantors 
or their duly authorized representatives, had asserted in 
writing notwithstanding the language of this deed, that they 
hacl intended a fee simpk, o r that they had no claim what
soever . in law or in equity, in said premises, and the trus
tees acting upon such representations, should have trans
fen ·ed th~ property by a deecl of warranty. or had expended 
mane." upon it in buildings or other improvements that they 
would not have clone without such an express statement, 
then the orig in.al grantors might be estopped from making 
any cla im to a reversion o( the titl.e. Or a claim lo any 
title whatsoever in themselves. 

Ilence I conclude: 
f'i rsl. T hat the State holds it tn trust for a specific 

pu rpos~. 

Second. T hat :;udt t rustees cannot alienate or deed it 
away. 

T hird. Thnt it must be held by them and their suc
cessors fo r the. purposes expressed in the deed. 

Fourth. T fi nd no acts that would conslit1.1te an estop
pel in deed or in pais, or of record, as against any of said 
g rantors o r their hei rs. 

Fifth. Before such transfe•· or sale of ihe premises 
can be made by the State or its reprcseitlalivcs, quitclaim 
deeds would have to be obtained from all the grantors or 
thei r heirs; or an action to quiet title in which all the heirs 
would have to be made defendants for proper service. be
ing a trust estate, there can be no adverse possession fo r a 
period of 2 r years or more to enable the State to gain title 
by prescription. 

Respectfully submitted, 
F. S. 1\IONNETT, 

Attorney Geiteral. 
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IS THE DEPARTMENT 01" AGRlCULTURE A 
STATE DEPARTj\'£E.NT. 

Office of the Attorney General, 
Columbus, Ohio, February r, 1898. 

Ho11. W. TV. Miller. Secretary State Board of Agriculture, 
Columbus, Ohio: 
D£.\R SIR ::_I have the honor to receive a communica

tion f rom you containing the following in formatio n and 
proposition: 

"A bill is now pending in the General As
sembly to amend section 1523, of Lhe Revised 
Statutes of Ohio, providing that agricultural sta
tistics collected by the township assessors and rc
por1·ed to the county auditors, :;hall be retq.rned by 
the county auditors to the secretary of agriculture, 
and by him published in mot1thly crop and stpck 
bulletins· and the anmml report of the Ohio De
par1ment of Agriculture, instead of Ita ving returns 
m~de lo the state auditor, as now provided by said 
section T523, Rev ised Statutes. In discussing the 
merits of the proposed legislation in the House o( 
Heprescntatives. the question of the legal status 
of the ~epartmcnt of 1\gr icullure a!; related to the 
State government, has been raised, and the sugges
tion made that this department is not a legal de
partment of the State govei·nment tmder the laws 
of the State. 

"I beg to submit the proposition to you, as 
the altomcy general of the State and the legal ad
visor of the board. whether the Department of 
Agriculture is or is not a recognized department of 
the State government, aud to respectfully ask you 
for a written opinion as to thc .samc.'' 

Section zza. passed April 7, 1882, requires th.! presi
dent of your board to furnish an itemized statement, as 
well as a detailed statement, for all requisitions from his 
department upon lh~ auditor o f state for warrants upon 
the auditor of state, the same as the heads of all other de
partments of State. Annual appropriations are made from 
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the public treasury to support your department. Section 
177 requires the auditor of state to prepare and furnish the 
secretary of the state board of agriculture cer tain official 
data to be published in your annual report. Section -4446i 
requires that all suits for the recove1·y of fines shall be 
brought by the secretary of the board of agriculture in the 
name of the state of Ohio. Section 44461! empowers yon lo 
select certain packages and samples of commercial fertilizer; 
in fact, it gives you full power to act for the Slate control
ling lhc whole s ubject of fer til izers. Sections 3692 and 
3693-7 recognize your board, of which you arc a creature. 
as one of the boards · of the State. Section 341 requires 
you to make official reports to be published by the State. 

The act ·passed April 26, 1890, and amended April 22, 

1896, places the s ubj ect of farmers' institutes, arid their 
holdings, under your direction and control. A nother sec
tion expressly provides that the attorney general shall be 
the legal advisor of the board. 

Hence, it is my opinion that the department of agri
cullure as now organized, governed and controlled by the 
various statutes above cited. and expenses defrayed by the 
annual appropriations of the Legislature, and the many 
powers vested in your board and in the secretary, is a 
clearly recognized department of the State government ; as 
much so as the dairy and food department, or board of pub
lic works, medical board or any other board of special func
tions now performing important duties at the State's ex
pense. 

Hespcctfully submitted, 
F. S. MONNETT, 

Attorney General. 
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ELECTION .TO FILL UNEXPIRED TERM. 

Office of the Attorney General, 
Columbus, O hio, February 16, 1898. 

H on. Charles Kinne;•, State Supervisor ol Elections: 
DEAR Sm :-You have submitted to this department the 

question whether a p~rson elected to the office ~f county 
commissioner to fill an unexpired term, shall qualify im
mediately following his dcction, or whether such qualifica
tion shall be on the third Monday of September fol lowing 
thu election? 

It is my under;;tanding. and I believe the rule to be, 
that: 

First. vVhere the statute does not provide that a 
person elected to fill a vacancy in any office, shall b<!' elected 
for the unexpired term , the person so elected holds his of
fice for the full term provided by statute; and he does not 
qualify, nor enter upon the discharge of the duties bf such 
office, until ll1e .. regular t ime fixed by law for the commence
ment of the term of that office. 

Second. ·where the statute provides that a person 
elected to fill a vacancy in any office, shall hold st1cb office 
for the unexpired portion of the term o{ his pr.:.:clecessor 
whom he was elected to succeed, the person .elected should 
qualify and assume the discharge of the duties of the office, 
immediately following his election. 

Section 84r, R. S., provides that a person elected to fill 
a vacancy in the office of county commissioner. shall hold 
his office for the unexpir~cl term. for which his predecessor 
was elected; and a person elected to fill such a vaca11cy 
s_hould qualify jmmecliatcly, and assume the discharge of the 
duties of that office, immediately following his election. 

Very respectfully, 
JOHN L. LOTT, 

Assistant Attorney General. 
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CO::\L\liSSIONER OF RAILROADS A~D TELE
(;RAPIIS; AUTHORITY TO 1SSUE GRADE 

CROSSING ORDERS. 

Office of the Attorney General, 
Columbus, Ohio. (~larch rG, 1898. 

Hon. l?.. S. J<a·ylcr. Comn.issioncr of Railroads and Tclc
graphsJ Columbus. Ohio: 
DE.\1< S11~ :-T his department has the honor to receive 

a con1111Ul1ication fro m you under date of l\{arch 9, 1898, 
stating that under date of July jr, 1897, the city of Toledo 
had applied to your department for p rotection at certain 
street crossings in that city; that thereafter you had official
ly examined the grounds. and issued the following o rder to 
the officials of the Lake Shore and ::\[ich igan Southeru, and 
l\ (icltigan Centra1 railways: 

"September 17. t897· 
"I have. therefore, in consiclcrafon o f the facts 

and the high speed at which yonr trains pass over 
this cro£sing, decided that they shall be further 
protected as follows: 

"There shall be a watchman stationed at Phil
lips avenue; there shail be safety gates pul up and 
operated al Cen tral avenue, all iu accordance with 
sections :247a and :247b• Revised Statutes. T his 
work shall be completed within 6o days from the 
elate of this order. ami ?.t the joint expense of the 
Lake Shore and i\Jichigan Southern and Michigan 
Central railways." 

"September r8, 1897· 
"In regard to my ord-ers of the 17th insl., 

kind! v correct the o rder to read as follows: 
"There shall be a watchman stationed at 

Central avenue fom six o'clock A. Nf. until six 
o'clock P. 1I. There !'halt be safety gates put up 
and operated al l'hillios avenue from six o'clock 
A. M . until six o'clock P . ~I. each dav in the week, 
in accordance with ser~ions :24711 ancl 247b of the 

' R evised Statutes. 
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"This work shall be completed within 6o days 
from date of this order, at the joint expense of 
the Lake Shore and i\fichigan Southern, and 
Michigan Central raih•·-.ys." 

Yo11 further state that the railroads above named take 
exception!' to this order because yon did not apportion n 
part of the costs to the electric street railway crossing the 
tracks on these streets, claiming that your predecessor. :Mr. 
Kirkby. had made an order of this kind which was never 
obeyed. two y.::ars previously ; that you subsequently gave 
a hea ring to such companies. and ask for instructions as 
to your duties in the prem ises nnder such orders given, also 
how to proceed to compel them to act and what punishment 
can b~ inAicted for disobedience. c!c. 

neing present at ~he hearing referred to, as well as 
having examined the brief of the learned counsel, Messrs. 
Pvllcr & Eu.•ery, who ifJJ!Jearecl befo re you, representing 
lhe sni<l <le~~.lldant companies, I still adhere to my former 
opinion rendered to you more elaborately in the matter o f 
c0nstruction of the act of April 27, 1896, rderring to grade 
crossings. 

It is my opinion that your order is properly gi,•en uu
der section 247a and section 247b. The punishment pro
vided in 247a is, a forfeit of $roo and the further sum of $10 
per clay while such neglect or refusal continues after the 
69 days expire, referred to in yom order. 

The penalty provided for in 247b is $25 for every neg
lect of such duty. This perhaps- would be at the rate of 
$25 per day for all the Lime omitted, or during which your 
order was disobeyed. 

The prosecuting attorney of Lucas County perhaps 
\\ Oll ld be the proper officer, as he is allow.:d ro per cent. 
commission for collecting claims and accounts of this kind, 
to bring civil action against the defendant companies. If 
he refuses to act in the matter, this department can bring an 
action in the name of the State, and have lhe matter ad-
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vanced on the docket in Lucas County. But section 265 
seems to expressly provide a compensation to prosecuting 
attorneys for doing this work. Under section 210, if 
brought by the attorney gencml. 

Or the more drastic punishment would be under sec
tion 676r) sub-division 4, which provides a remedy in quo 
warranty against a corporation that exercises a franchise, 
privilege or right in contravention of law. 

· Foreigri corporations are amenable to this section. 
This latter action would of course be brought in behalf of 
the State directly in Supreme Court. and would only be 
accumulative. and would not prevent the civil action in the 
courts of Lucas County. · 

The provisions of 24711 are mandatory, and companies 
disobeying yqur orders and relying upon tlie defenses sug
gested, do· so at their own peril. 

I ·would therefore advise you· to make out a bill of for
feitures and penalties, according to the facts, and mail to 
the prosecuting attorney of .the proper county ordering him 
to bring suit at once and have the cases advanced on ·the 
docket, and if you desire it, the more drastic means can be 
taken of filing suits by H1is department at once in S_upreme 
Court. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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INCOlVIP ATIBLE OFFICES. 

Office of the Attorney General, 
Columbus, Ohio, April 25, 1898. 

Hon. Henry !. Jl!lay, Member o( the Senate: 

813 

D£,\R SIR:-This. department has the honor to receive 
a comri1t1nication from you asking for a written opinion 
upon the question of your right to · accept a commission as 
an officer in the military service of the United States, while 
holding office under the authority of this State, under the 
following conditions: 

You state that .while holding the office of State S~na
tor, you are a captain of a military company in the Ohio 
National Guard, you are desirous of ei1listing in the mili
tary service of the United States and receiving a like co~n-

mission as captain in the volunteer army of the United 
States, and: you wish to know whether an acceptance of the 
latter office .. would work a forfeiture of your office as State· 
Senator. . . 

In reply I would state that it is a question as to whether 
the two offic~s are incompatible, either in their riature or 
made so by the United States constitution, or the United
States statutes, or the State ~onstitution or the State statutes. 
Referring to the fundamental law of Uie United States gov
ernment, article z, section 2, ·of the United States constitu
tion, provides that "the President shall be commander in 
chief of the army and navy of the United States and of 
the militia of the several states, when call<:!d into service in 
the United States." 

Article r, S<';ction 6, provides so far as members of the 
National Guard are concerned, that "no person holding any 
offtce under the United States shall be a member of either 
hoi.tse during his continuance in office," indicating that it 
was the express intention of the founders of the govern
ment to absolutely divorce the legislative from the ·military 
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and thereby making the holding of office under each incom
patible. 

The Federal statutes further provide (section I 222 R. 
S.) as follows : 

"No officer of the army on the active list shall 
hole! any civil office, whether by election or ap
pointment, and every such officer who accepts or 
exercises the functions of a civil office shall thereby 
cease to be an officer of the army, and his commis
sion. shall be thereby vacated .. , 

. Section 1223 further provides that certain appoit1tive 
offices shall be considered wholly incompatible with activ~ 
military offices. · 

Section 1224 provides: "Officers of the army on the ac
tive list shall not be separated from their regiments or . corps 
for employment on civil works o'f internal improvement, 
nor be allowed to engage in the service of incorporated com
panies, or be. employed as acting paymaster . * * if such 
e>ttra employment require that he be separated from his 
regiment or company, or otherwise interfere with ttie per-
formance of the military duties proper." · · 

The attorney general of the United $tates ( x8th Vol
ume of Opinions) in an opin ion to the secretary of war, has 
;;ukd as follows: · 

"Referring to section 1222, any office created 
by State statutes is within 'the spirit of the law 
quoted abo.ve, and the officer of the army on the ac
tive list cannot lawfully accept or hold such an 
office whether in State military organizations or 
otherwise. Exceptions from .the operation of section 
1222, R. S., U . S., can of course be authorized 
only by Congress. I can only find such exception 
which refers to the engineers of the army being one 
of the legal officers of the District of Columbia." 

The attorney general of the United States further dis
cusses the proposition (H) opin. 28:\) as to whether a re-
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tired officer of the army is incligibk to hold an appointment 
to a civil office, and assures in the discussion of the subject 
that if he is an acti,;e officer he could not do so. The act of 
July 31, 1894 by Congress, permitted retired officers of the 
army and navy to hold certain public and civil offices. The 
inference i~ sti ll strong, that without such exception even 
for retired officers, the two ar..:: incompatible. 

Section 1860 R. S., provides that no person, belonging 
to the army or navy. shall be elected to, or hold any civil 
office or appointment in any territory. The attorney gen
eral of the United States held ( 19 opin., 6oo) that a leave 
of absence, granted for the express purpost! of enabling an 
officer to engage in the service of .an incorporated company 
would be clear evasion o£ the statutes and unwarranted. 

Referring to our State constitution, a rticle 2, section 4, 
expressly provides that "no person holding office under Lhe 
authority of the U nited Stales or any lucrative office under 
the authoritx of this State shall be eligible to, or have a scat 
in the Gene~·.al Assembly." 

Throop·. on Public Offices, commenting on this subject, 
says: 

'·\Vhcre the constitution of a state provides 
that no person holding office under the United 
States shall hold or exercise any office under the 
State, inasmuch as· the State has no power to de
clare a Fec;leral office vacant, the State courts will 
declare the State nAice vacant, and the person 
would be liable for trespass for attempting to ex
ercise the State office. If the office under the 
United States is accepted after the office under the 
State, the acceptance vacates the latter within the 
rule laid down in the former section of the same 
work, but one holding office under the United 
States cannot be declared by State Court to have 
forfeited his office by the acceptance of the Stale 
office. 129 Pa. St., rs r." See Winthrop Military 
Law and P recedents (Pg-. T399 and notes.) l ·[ech
em, Public Officers (Sec. 76), People vs. Leonard, 

• 73 California 230. 
14 Pacific Reporter, 8S1· Crawford vs. Dun

bar, 52 Cal. 36. State V$. Clark, 3d Nevada, s66. 
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"The· office of postmaster is an office of trust and 
profit under the authority of Congress, and a justice 
of peace holds a judiciary office, and both cannot 
therefore be held by the same person." 14 Vermont, 
429, ,39th Am. Dec. 23 r . 

Stimson Am. Statute Law, Sec. 220. "'Where 
it is the holding of the two offices at the same time, 
which is forbidden by the constitution or a statute, 
a statutory incompatibility is created, similar in its 
effect to that of the common law, and, as in the 
case of the latter, it is well settled that the accept
ance of the second office of the l<ind prohibited 
operates £pso facto to absolutely vacate the first." 
Mechem, Sec. 429, 77 N. Y., 503. 

33 Am. Reporter 659. In Indiana it was held where 
one, who at the time of his election to one lucrative office, 
that of township trustee, holds another lucrative office, that 
of United States postmaster, may be compelled to vacate 
the office which he heU under the State. 105 Ind., 221. 

Where the constitution provides that no r~crson holding a 
position of honor or profit under the United States, shall 
hold an)' office of honor or profit under the State, a person 
w110 is a director of the State deaf and dumb asylum vacates 
his office when he accepts that of United States· marshal." 
Hechem Sec. 43r. Dickson vs. People, 17 Illinois, 191. . 

So it is held that·an alderman in the city who is elected 
to Congress and accepts the latter office, by that act va-· 
cates his office of aldaman. People vs. Brooklyn, 77 N . . 
Y., 503· 

It is, therefore, my opinion that your being commis
sioned in the United States service as captain, being under 
the president of the United States as commander in chief, 
such a commission vests you with an office within the 
meaning of the State and Federal statutes, taking into con
sideration the J1ature of the two positions, the duties re
quired of you in each, that even in the absence of consti
tutional ot· statutory prohibition, they would ·seem to be 
incompatible. · 
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I would further hold from t,he Federal constitution 
above cited, and the Federal statutes above cited, together 
with the opinion of the highest courts: of the states having 
similar constitutions and statutes with our own," that your 
enlistment ·and acc.epting a commission of captain in the 
service of the United States would work a forfeiture of 
your office as State Senator, perhaps even without a ju
dicial decree to that effect in the State courts. If you desire 
to enter the United States service as such officer, who should 
resign as State Senator, or should you desire to remain as 
State Senator, you should decline to accept a commission 
as an officer in the United States service. 

Respectfully submitted, 
F. S . . MONNETT, 

Attorney General. 

STATE DQARD OF AGRICULTURE; _ AuTHORITY 
TO ISS UE BONDS. 

Office of the Attorney General, 
Columbus, Ohio, May II, r898. 

W. W. il!f·iller, Secretary Board of Agriculture, Etc.: 
Sm :-This department has the honor to receive a 

commtmication from you, in reference to the authority of 
your board to issue bonds under act of April 12, 1898, (93 
0. L., liO) , and the act of April 25. 1898, in reference to 
the paying of interest thereon, desiriilg to know whether 
snch bonds are valid, and what security they will be to 
purchaser? 

In reply would st.:'lte that a reference being made to 
the various acts heretofore cited you will observe, under 
section 3694, that there is a provision that all property 
"shall revert to the State," that the "Attorney General shall 
act as leg·al adviser of the board the same as for other State 
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departments." "No portion of such real estate be disposed 
of except by act of the Legislature." 

These are all <.!xpressions used in connection with the 
other State departments, penal, or educational institutions. 

Further, I would call your attention to tJ1e construction 
the Legislature has put upon it by the various appropria
tions and bond issues heretofore made. It, each instance 
I believe the State has taken up its indebtedness, and, as you 
will observe, the same Legislature which passed this act pro
vides for the payment, out of the sinking fund, some $20,000 

principal and $1,200 interest of the old issue of bonds, clear
ing tip the liet)S on the very property which you are at:
thorized to re-pledge for this $8o,ooo issue. 

So, when the State ordered or permitted a foreclosure 
of such mortgage to pay the clebt,'it but seems to treat such 
security as an additional indemnity to the ordinary credit of 
the State, viz.: b.y proYiding at each biennial se~sion pay
ment from appropriations. 

The State, the owner of the land, has authorized this 
debt and pledged its specific property for it, that a future 
Legislature could not repudiate ev~n should it fail to make 
appropriations; while any ordinary bond is dependent, every 
two years, upon the will of the Legislature to !11\'!et its just 
debts by appropriations. 

It is my opinion, judging .from the acts of the Legis
lature in the past and from the recognition which your board 
receives in the general statutes of the State, that the credit 
of the State is pledged to pay this issue of bonds, and in ad
dition thereto, lends specific credit upon this valuable real 
estak and the improvements, amounting- to at least $400,000. 

Having ·already provided for first accruing interest, in .the 
act of April 25, 1898. 

Very respectfully, 
F. S. MONNETT, 

Attorney General. 
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:\I UTUAL PROT~CTl VE ASSOCXATION. 

Oflice of the Attorney General, 
Columbus, Ohio, May 16, 1898. 

8Hl 

lf on. ltV. S. M atthf!'<('S, Superintendent of insurance, Co
lumbus, Ohio: · 
Sm :-This depar tment is in receipt of your communi

cation containing inquiries made by Tion. Chas. P. Griffin. 
acting as receiver for the Northwestern Mutual Fire Asso
cialion of Toledo, Ohio, a mu tu()l protective associ.ation or
ganized under and pursuant to sections 3686 to 3689 in
clusive, of the Revised Statutes of Ohio. 

T hu inquiries so ma.cle arrange the1~1selves as follows: 
First. Whether, under sections 3686-3689, R. S., part

nership property may be insured by such associations, and 
assessments levied against them, and otherwise treat such 
partnershipS. as members of suc)1 associations ? 

.Answering this question independently of the question 
of estopple. which might arise under the particular iacts 
concerni ng such membership, T would refer you to my opin
ion, addressed to you on February 19, r8g7. upon near ly 
a similar question, and which you will find on pages 38, 39 
and 40 of the report of the attorney general for the year 
t897· 

The question there involved ·a constmction of the words 
"persons:· and "members of such association'' as contained 
in said sections of the Revised Statutes; and whether s.uch 
words could be held to include with in their meaning asso
ciations of individuals, corporations or other organizations. 

The opinion th~n given, T still adhere to; and merely 
extending the principle therein set forth. I am of tlle opinion 
that the term "persons" or ·'members of such association" 
should not be so construed as to include partnerships. 

As additional reasons to those set for.th in my former 
opinion above referred to, it may be urged, that while in 
some other states the courts of last resort JJave held that · 
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a partnership is a distinct and palpable ei1tity in the eye of 
the Jaw, as distinct from the individuals composing it, yet, 
our Supreme Court in Dyer,:; & Schlupe et al., 51 0 . S" on 
page 314, held-

"A partnership is not, in our judgment, a legal 
entity, having as such a · domjcile or residence 
separate and distinct from that of the individuals 
who compose iL" 

Domicile and residence arl! essential to be ·determined 
in ascertaining ·who may be members of "such association!' 

Section _3686, Revised Statutes, provides: 

"Any number of persons of lawful age, resi
den:ts of th-is State, not less than ten in number, 
·tnay associate themselves together for the purpose 
of insuring each other!' 

Considering the composition of partnerships, some of 
the members may be residents of the State, and some not 
All may be non-residents of the State, and still do business 
in the State. This is by virtue of the statute giving · them 
such powers. (See sr 0. S., page· 313.) 

But the court hdd in the case last cited that the mem
bers of a partnership do not form a collective whole, dis
tinct from the individuals composing it, nor are they col
lectively endowed with any capacity of acquiring rights or 
incuring obligations. The rights and · liabilities of a part
nership are the rights and liabilities of the partners. 

This being true, the partnership as a partnership, com
posed of non-residents, only obtain· rights in this State by 
force of the statute governing such relations. But section 
3686, R S .. provides, members must be "residents of the 
State.'" If the partnership can be a member, composed of 
non-residents, it forces us to the conclusion that the lncli
vicluals can "be collectively endowed with a capacity of ac
quiring rights or incuring obligations," which the individ-

. uals composing such partnership could not. 
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I merely use the instance of the non-resident membets 
:omposing such partnership to force the conclusion, that no 
partnership, no matter whether composed of resident or 
non-resident individuals, can become a member of such as
sociation. 

See also State ex rei. vs. M frs. Mu. Fire .Assn., 50 0. 
s., 145-15!. 

Second. Could a partnership be considered as a mem
ber of such association by the operation of the principles 
of estoppel? Or, in other words, could they, having had 
protection to their property during a given period, be as
sessed for that protection? 

Such associations derive their authority, and right to 
transact business by virtue of sections 3686-3689 R. S. In
dependent of those sections they have no right whatever to 
do the matkrs and things specified. They arc limited to 
the powers enumerated in the statutes, and lo purposes 
incidental ~.bereto . 

State ex rei. vs. }\(onitor Fire Association, 42 0. S., 
564. 

If they (the partnerships) had had protection, or had 
received under their contract of insurance, anything of 
value to them, they might on the principle of estoppel, be 
held to pay for that which they had received. 

The assumption must be made before they can be held 
by the equitabh;: principle of estopple, that they had actually 
received something of value to them, or had been pro
tected. 

If a partnership is not such "person" as is contemplated 
by section 3686, R. S .. then iL could not become a member of 
such association, and it follows that it could not obtain any 
protection or benefits unless it could become a member. The 
assured must be a member of such association before he can 
be insured. If the principle of estoppl~ could be invoked to 
create members, all th~ company ·would need to do to en
large its powers, and set the statuks at defiance, would be 
to lake in whomsoever they pleased as members. 
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One of-the necessary ingredients of estopple is that they 
must be mutual. In lhc case supposed that is entirely lack
ing. The association cannot be estopped to deny their lack 
of authority in accepting a partnership as a member. The in
sured is a part of the association. (Sec. 3686.) He is bound 
to know the statutes creating the association. The clo'ctrinc 
of estopple was not intended for such cases. The contract is 
"Ultra Vires," and those who ,dealt with them are bound to 
take notice of the extent of their po,yers. 

Sec City of Cleveland vs. Bank of Ohio, 16 0. S. 26g. 
The city is not estopped to deny the existence of the 

power assumed. 
) n this case the city is not estoppecl.-
See lVJfrs. F ire Assn. vs. the Lynchburg Drug Hills, 8 

Circuit Court Rp. 117. 

Hence it follows that partnerships cannot be members 
of such association. Cannot be insured by them. And the 
association is not estopped by any principle, to assert their 
lack of authority lp make such a contract. 

As to the third inquiry of .i\'Ir . Griffin. He is acting as 
receiver; he is a creature of the court which appointed him. 
In case of any contemplated action, wherein he is in doubt as 
to his authority to act, he should apply to the court for di
rection in the premises. 

Very respectfully, 
F. S. MONNETT, 

1\ ltorncy Genera I. 
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]OJ NT RESOLUTION 0 F GENERAL . ASSEMBL 'l; 
EFFECf ON STATUTE LAW. 

Office of the Attorney . General, 
Columbus, Ohio, May 24, 1898. 

To lion. Asa S. Bushnell, Govcmor: 
DeAR SIR :-This department has the honor to receive 

a. communication from you, submitling House Joint Resolu
tion No. 51, adopted April 21, 18g8, entitled : "A Joint Reso
lution authorizing the acceptance of a r.egiment of reserve 
militia.'' and inquiring as to lhe legal eff~ct such joint reso
lution may have upon you as governor, should you be called 
upop to act under sections 3086, 3087 and 3088, R. S . of 
Ohio; and further inquiring in what way, or to what extent 
your duties may be enla rged or curtailed by those sections 
under thi:; resolution. 

In reply· I would state thal on examination of the sub
ject matter of the resolution, it purp01is to amend such sec
tions of the statute, and to make them especially applicable 
to one c lass of volunteers named in the resolution, giving 
them the title of "Reserve Militia of Ohio," giving such 
·regiment, as named in the resolution, special and prefer
ential recognition . What is attempted by this resolution is 
the sub ject matter for a statute and not for a resolution; · and 
even as a law, it would hav.:: constitutional objections which 
I do not need here to discuss, but as a joint resolution it can 
in no way amend·, modify, or enlarge sections 3o86, 3o87 and 
3o88, neither can it carry with it the implied expenditur~ of 
money. 

Sections 15 and 16, article 2 of the constitution provide 
how laws shall be passed, and this resolution does not pur
port to have be~n passed as a law. Th~ court, in the case of 
Stale vs. Kinney, brought by this department last June, and 
decided June 1897, by the Supreme Court, reported 56 0. 
S., 72 r, says : "The statute law of this Stat~ can neither be 
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repealed nor amended by a joint resolution of the assembly, 
and these provisions being so intimately connected with the 
subject matter proper for a resolution, follow that the court 
cannot say that the resolution would have been passed with
out these void provisions. T he whole resolution must be 
and is held void." 

It is my opinion, therefore, that this resolution does not 
in any way modify, enlarge, or curtail your powers, or 
change your duties set forth and laid down · in seGtions 3086, 
3087 and 3088, and it is my opinion further that the court 
would hold the same absolutely void. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 

TAXATION; LISTING PERSONAL PROPERTY. 

Office of the Attorney General, 
Columbus, Ohio, June r 5, 1898. 

Ho11. Benjamin Mecl(. Prosewting Attomey, Upper Sa.n
dusl~·y, Ohio: 
Dt::AR Sm :-Answering yours of recent elate, relating 

to who should list chattel property, under the circumstances 
nartated in your letter, would say: 

Section 2734, Revised Statutes, provicks ·who shall list 
persoual property, and among others it mentions. 

"Every person of full age and ·sound mind 
shall list the personal property of which he is the 
owner, and all moneys in his possession, all moneys 
invested, loaned or otherwise controlled by him, as 
a.gent or attorney, or on account of any ·other per
son or persons, company or corporation whatso
ever." 

Section .2735 Revised Statutes provides when personal 
property shall be listed; and says: ·"every person required 
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to list proper ty on behalf o£ others shall list the same in the 
s<Hfle township, city, or village in which he would be required 
to list it if such proper ty were his own." 

There should be no disagreement whatever among 
lawyers as to the meaning of the above s·ections of the 
statutes. Applying them to the facts as recited by you, I 
would say, that valid agencies do exist, undoubtedly, under 
which agencies, the principal's property, should be listed br 
the agent. The statute is broad enough to include moneys 
found in the hands of one acting as the attorney of another, 
on the second Monday of April, that the attom ey should list. 
it at the same place he would list h is own proper ty. Every 
agent, governed by the same rules, should list the property · 
of his pr incipal. 

B ut it should be borne in mind that agencies cannot be 
created for the express purpose of listing property in a lo
cality more favorGYble to "the jndividual than the one in which 
he lives. The taw will not favo r any ruse or scheme to thus 
change the s!t~1s of chattel property, for such . an illegal pur
pose. That which one cannot clo directly, he cannot do in
directly. And when the purpose of the agency is plainly 
to defeat the action and operat ion of the tax laws, he cannot 
create an agency for that purpose. 

In this class of cases the fundamental question is, is one 
actually the agent of another, bona fide? Is that agency 
made necessary by the circumstances surrounding the party, 
such as by the absence of the one party f rom the taxing dis
trict, or other sufficien t cause? So that it cannot be answered 
by .any uniform rule as to how or when such agency could 

· be created, but that must be determined by the circumstances 
of each par ticular case; but if a valid agency be shown to 
exist, the party to list t he property, namely, the agent, should . 
Jist it at the same place as his own, but separately from his 
own, as required by section 2735, Revised Statutes of Ohio. 

Respectfully s ubmitted, 
:f. S. MONNETT, 

Attorney General. 
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FOREIGN CORPORATION DOING BUSINESS IN 
01-IIO. 

Office of the Attorney General, 
Columbus, Ohio, June 27, 1898. 

Hon. fiV. D. Guilbert, Auditor of Sta.te, Columbus, Ohio: 
SIR :- I have your communication of June 23, asking 

an opinion and instructi'bns with relation to the following 
facts: 

That the C. F. Adams Co., a corporation organized un-
. der the laws of New Jersey, with its principal and manu
factury at Erie, Pa., is engaged in selling its goods in Ohio, 
under the follo'rving circumstances: Said company is said to 
have an agency in the city of Cleveland, where samples of 
its goods are kept, they sell their goods under a contract of 
sale (a cppy of which you enclose) which is in ·the form of 
a contract of rental, reserving the titl~ i1i the name of the 
vendor company; when the contracts are mack out they are 

· forwarded to Erie, and the goods are shipped to Ohio from 
Erie, the agent makes his collections on these contracts, and 
at the end of every month remits to the home office. 

After examination of the contracts, and the Revised 
Statutes of Ohio, and the decisions bearing upon the ques
tion, I am of the opinion: 

First: That under section 2734 of the Revised Statutes, 
these leases or contracts are intangible in their nature, and 
if they are the property of a non-resiElent of the State, as is 
claimecl, the situs of such. property should be the place where 
it is owned, and not the place where it is owed, nor as the 
Supreme Court say, in the case of Myers vs. Seadeger, 45 
0. s., 235· 

"Intangible property has no actual situs. If 
for purposes of taxation we assign it a legal situs, 
surely that situs should be the place where it is 
owned and not where it is owed. It is incapable of 
a separate situs, and must follow the situs either of 
the creditor or the debtor. To make it follow the 
residence of the latter is to tax the debtor and not 
the creditor." 
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~·econd. I am o{ the opinion that such contracls or 
leases arc not ta-xable b~cause under the rule adopted, they 
follov · the sitt1s of the creditor and not the situs o £ the debt
or, and hence a re taxable in the slate of Pennsylvania. and 
not in the State of O hio. 

Third. W ith regard to the properly itself mentioned 
in sur:h contracts or leases. or owned by said company, the 
ordinary rule prevails as set forth in sections 2730, 2731, 
2734 and 2744 of the Revised Statutes of Ohio, and so much 
of it as is actually located within the State of Ohio on the 
day f•)l' the listing of personal property, should be so listed 
and 1 eported to the county auditor, together with a state
ment of the amount of said property, giving the township, 
villav,e, city or ward wherl! situate. 

Fourth . I do nol think, that, t111der th~ circumstances 
above cited, such company could be held to be a "mercha1_1t' ' 
under section 2740 R. S. of Ohio, for under the above rule 
all the property belonging to such company within the State 
of Ohio can ·be liste<l, and to attempt to bring it under the 
section j usl cited would be to embrace properly w!]ich 
wou ld never come into the State, and which could not be 
properly taxed under the statutes of this State. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 

AN ACT FOR THE PROTECTIOl'\ OF RAILROAD 
EMPLOYEES. 

Office of th e Attorney Gener::~ l. 
Columbus, Ohio, June 27, r898. 

lJ on. R. S . Kaylcr, Comwissio11er of Railroads a11d Tel e
. graphs, Columbus, Ohio : 

DEAR Sm :- T his office has the honor to receive a com
munication under date o£ lhe 27th inst. f rom your depar t
ment asking for the construction of an act passed April :24. 
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1898, amending the act 85 0 . L., p. ros. You especially , 
wish to know what would be a fair construction · of the 
language .in said act that provides that "all railroads shall 
adjust, fill, or block all angles in frogs, switches and cross
ings on their road and in all yard terminals and points where 
trains are made up, with the best known sheet steel spring 
guard or wrought iron ·appliances, to be approved by the 
commissioner of railroads and telegraphs." You further 
state that there are guards made that fill the opening, made 
of sheet steei, that have no spring appliances contained in 
them; there arc wrought iron appliances made that do not 
completely fill the opening, and there at'e cast iron appli
ances that do completely and solidly fill the entire opening. 
Yon ask whether you would be justified in approving the 
devices that do not have springs contained in them or would 
not completely fill. the space, or those made of other than 
sheet steel or wro~tght iron, for Instance, solid cast iron 
block. 

The act of March 23, 1888, of which 'this is an amend
ment, used like ·tanguage, to-wit: 

"To adjust, fiil or block the frogs * * * 
so as to prevent the feet of its employes from be
ing caught therein." 

The act of April 24, 1898, in itself, does not use the 
term "to prevent the feet of its employes from being caught 
therein." But the title of the act which, under the same cir
cumstances, is permitted to be used for the purpose of 
statutory interpretation says that this is an act for the pro
tection of railroad employes. The new act modifies the kind of 
frogs and switches by the word ''angle" and omits the excep
tions that were incorporated in the. act of r888. It is a rttle 
of interpreting an ambiguous statute to ascertain from the 
terms u_sed in the act, if possible, what was the evil that ex
isted and the purpose of the Legislature in passing the act 
to prevent the evil. As I understand from the trade of rail
roading, the evil aimed at was to prevent employes from 
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getting their fed, boots or shoes in any way wedged in the 
spaces formerly left vacant or open, known as "angles, 
switches, frogs and crossings." Under the interpretation of 
the old law, cinders, ashes1 wood and various substances 
were used Lo protect the foot of the employe. The present 
act undertakes to limit it, subject to your approval, to sheet 
steel" spring g uards or wrought iron appliances, and this by 
implication, for the purpose of preventing feet being 
fastened in such angle. You are required to block, fill or 
adjust such angle with such filling. The first controlling 
feature governing you iri the inspection of these appliances 
to ascertain whether it accomplishes the purpose, to-wit: to 
protect the employes from accident or injuries at such points. 
To do -this you may use appliances made of wrought iron, 
if such wrought iron can be so adjusted to prevent the in
jury, whether the same fill s or completely blocks the angle 
or not, as the term adjust has equal force in controlling you 
as that of the· word fill or of block. T he term wrought iron 
is iron that 'is·, or may be, vvrought into form by forgi~1g or 
rolling and ti~at is capable of being welded. This is a very 
broad definition of irou which you will observe by consulting 
any of the standard dictionaries, and would include a large 
variety of appliances for such purpose. If you do use sheet 
steel to comply with the act, I am of the opinion that you 
would have to use the spring· attachment, so you would not 
be justified in approving sheet steel devices that do not have 
springs contained therein. Bul you could approve sheet sleel 
spring devices whether they completely filled the space or 
nol. if they were so adjusted as to fully protect the em
ployes; or further, you can usc such form of wrought iron 
taking in its broad sense whether it completely fills the space 
or not if i t ~an b"c so adjusted as to prevent the employe from 
suffering injuries at such angles or points designated in the 
statutes. Tt seems the statute forbids the cast iron appli
ances unless they have been made malleable. 

Hespectfully submitted, 
F. S. !viONNETT, 

Attorney General. 
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TAXATION _: J_JSTING OF PERSONAL PROPERTY. 

Office of the Attorney General, 
ColumbtJS, Ohio, }llne 27, 1898. 

H on. HI. D. Gltilbert, Auditor of State, Columbus, Ohio: 
. Sm :-I would respectfully ca!l· your attention to _a cer-: 

tain class of property, which under the st~tutes of this State, 
plainly should be listed and taxed, and tl1at is to the mercarJ
tile reporters, or volumes issued by th~ reporting agencies, 
known as "Dun's" and "Bradstreet's." I have been reliably 
informed that such companies, being non-residents of Ohio, 
charge their customers about $50 per year for the use of 
these volumes, the title to which is retai11ecl in name of the 
company. That there is i!r use in the State of Ohio about 
$too,ooo worth of these volumes, and none of the sa_me have 
ever been taxed in this State. · 

I would suggest, that, acting under the · powers con
ferred on you by section I66, Revis~d Statutes of Ohio, you 
issue such instructions to the various county auditors as 
may, in the future, require them to see that such property 
.be hereafti!r listed. If upon examination you may find that 
the individuals having ~u.>tody of the same have not listed 
the)n for taxation in such individual's return. 

Very truly yours, 
F. S. MONNETT, 

Attorney General. 
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PO\VER Of AUDITOR TO CORRECT TAX VALUA
TION. 

Office of the Attorney General, 
Columbus, Ohio, June 28, 1898. 

Ho11. W. D. G11ilbert, Attd£tor o( State, Columbus, Okio: 
SJR :-This office is in receipt of a communication from 

you, containing application of one Elizabeth Barnitz, ad~ 
dressed to the auditor of the state of Ohio, and to the audi
tor of Butler County, for decrease of tax valuation on 15 
acres of land, located in said coimty, on account of damage 
to the same by overflowing- of the Big- lVIiami river, and the 
depositing of sand and gravel thereon. 

Upon examination of said application, and proofs ac
companying same, would say: 

This application is ·based by the applicant upon sections 
z8oo and z8or, of the Revised Statutes of Ohio, which, upon 
examination;. will be found to authorize each county auditor 
to correct il~y error with regard to taxation of real estate in 
the following class of cases : 

First. In the name of the owner. 
Second. In the valuation. 
Third. In the description. 
Fourth. In the quantity of any tract oi· lot contained 

in the list of real property in his county. 
No deduction can be made from the valuation of any 

real property until ordered by the State board or county 
board of equalization, or upon the written order of the audi
tor of state. 

Section 28or provides, the county auclit.or shall correct 
the valuation of any parcel of real property on which any 
new structure of over $roo in value may have been erected, 
or on which an}' structure of li/ee val't£e shall have been de
stroyed. 

The relief claimed being predicted upon these sections, 
clo they entitle the party to the relief asked? 
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In the case of Draude vs. Staley, treasurer, 6 Bulletin, 
773, the Supreme Court of Cincinnati, held: 

"The powers of the auditor with respect to 
taxation are only such as are con:fcrred upon him 
by statute, and it bas been the poJicy of the courts 
to give those powers a strict construction ." 

That court commenting on sections ro38, 2800 and 
28o3, Revised Statutes say: 

"They simply provide that the auditor may 
correct Ollj' errOl'S he may from time to time dis
cover in the duplicate.'" 

This statute referred to section 28oo seems to have been 
passed by the Legislature for tb<! express purpose of "cor
recting ·~rrors." They, in no sense, in my opinion provide for 
equalizing values, not for reduction on account of any dam
age to real estate, or its fixtures. 

Sections 2801 and 1 038a, Revised· Statutes, assist us in 
that construction, and confirm the view, by their making pro
vision for the county auditor correctitig the valuation.of real 
property, on which any structure shall have been destroyed 
or injured by fire, Aood. tornado or otherwise. 

It is not here claimed that DIIJ' error was made with t·e
gard to the real estate in question, in the name of the owner, 
in the valuation, in the description, or quantity of any tract 
or lot; but rather it is claimed that damage has been sus
tained to said tract by flood. No deduction can be made 
uncJer section 2800, Revised S.tatutes, for any such causer 
and the power does not lie with the county audilor under 
such section to make such reduction. 

It is not "damage lo any structure" that is claimed. 
therefore no relief could be given under sections 28o1 or 
10380, Revised Statutes. 

The Legislature here undoubtedly recognized a distinc
tion between "correcting an error,·· and "equalizing values·· 
11nder chane-ed conditions. 
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In the case of State ex rei. Poe vs. Baine, 47 0. S., page 
456, the Supreme Court says: · 

"vVe do not doubt that the power of the coup
ty auditor to correct errors is limited to such as 
are clerical." 

And in the case oi Ohio ex rd. vs. Commissioners of 
Montgomery County, 31 0. S., 271-3, the Supreme Court 
says: 

"The county auditor could not correct fLuida
mental errors, but. only such as were clerical." 

j 

Here the application and proof do not show "any error" 
at all, but as before staled, what is here claimed is a corr(!c
tion, because of destruction or damage caused to real prop
erty. 

If lhe county a11diior has no power, as I cla im, to make 
any change 'i11 rt:al vah1ations under such circumstances, 
then the audit~r of state has no power to direct and require 
him to do it. This question was determined by the Supreme 
Court, 47 0. S., 454· 

"That the auditor of state had no power lo 
direct and require a county auditor to correct a 
duplicate, unless the error sought to be corrected 
in one that, u nder the law• the latter officer has 
power to correct must be conceded, for, of 
course, if the- county auditor has not been clothed 
by law with power to do and act, its performance 
by him cannot be required either by his superior, 
or by coHrts of j nstice." 

Second. The county auditor of Butkr County, not 
having authority to g-rant the relief to the party, which it 
had asked, the question is presented, have you, as auditor 
o£ state, the power to grant the relief? 

My answer is in the negative. 
Under section 167, Revised Statutes, you may remit 
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taxes and penalties ilkgally assessed, and such penalties ac
cruing in consequence of the negligence or error of any 
officer required to do any duty relating to the asscssm<!nt 
of property for taxation, or the levy or collection of taxes, 
and may correct any error in any assessment of property 
for taxation or in the duplicate of taxes in any county, pro
vided it docs not exceed $IOO. 

Not one of these enumerated powers comprehend lhe 
above question. 

I therefore conclude that, neither you, as the auditor Qf 
state, nor the auditor of l3utlcr County, have any authority 
to grant the relief asked in the application of Elizabeth Dar
nitz and the same shoulll be refused. 

I mighl say in connection with the above, that if there 
were any structures upon said lands destroyed, the remedy 
is full and ample, under the sections above cited to obtain 
relief for such, but for decrease in the value of the real estate 
itself, under such circumstances, ·it should be before lhe 
county board of equalization, 01- through the Legislature. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney GeneraL 

SCHOOLS; CONSTRuCTION OF THE VlORD DIS-
. TRTCT. 

Office of the Attorney General, 
Columbtfs, Ohio, A ugust 2, r898. 

Hon. Le·wis D. Bo1/(Jbra.ke, Co111missioner of Common 
Schools, Columbus, Oh.io: 
DEAR Sm :-T his department has the honor to receive 

a communication from your office, under date of July 27, 
1898, making the following inquiries: 

"Under section 4021, to what political sub-division does 
the word 'district,' as used in said section, refer, township 
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district or sub-district? Does it also include city districts? 
If so, does it include elementary schools in all grades . and 
high schools? Can the petitioners under said section desig
nate the school or schools in which they c\esire to have the 
German language taught? How many petitioners would it 
require to compel the teaching· of said language in a high 
school in a city district?" 

Section 4021 reads as follows: 

"The board of any district shall cause the 
German language to be taught in any school under 
its control, during any school year, when a demand 
therefor is made, in writing, by 75 freeholders· 
residents of the district, representing not less than 
40 pupils who are entitkd to attend such school, 
and who, in good faith, desire and intend to study 
the German and English languages together. but 
such a demand· shall be made at a regular meeting 
of the board, and prior to the beginning of such 
school year; and any board may cause the German 
and ·other lat'lguage to be taught in any school un
der its control without such demand." 

The word district refers to a political subdivision gov
erned by a school boaJ;d. Before a school board can be com
pelled to cause th.: German language to be taught in any 
school under its control, the following steps must he taken: 

First, the petition must be in ·writing; second, must be 
signed by 75 freeholders, residents of the district, represent
ing not less than 40 pupils who are qualified to attend such 
school; third, that such pupils shall in good faith desire and 
intend to study the German and English together; fourth,. 
that such written demand shall be made at a regular meeting 
of the board and prior to the beginning of the school year. 

To answer your questions more specifically, a township 
high school district would entitle 7.5 freeholders of the entire 
clisfrict to make such demand, provided they represented not 
less than 40 pupils who are entitled to attend such high 
school, and who in good faith, desire and intend to study the 
German and English languages together. 
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In applying the test to a subdistrict the demand should 
be made to the board having control of such subdistrict, not
withstanding the same board has charge and control of other 
subdistricts, but the petitioners must represent such pupils, 
not less than 40 in number, that attend such subdistrict, and 
desire . and intend to study the German and English lan
guages, etc. 

T he same test should be made as to the ward schools in 
the city districts and the hig h schools in the city districts, 
mak\ng the t est in such case, whether_ the petitioners repre
sent a sufficient number of pupils that are eligible to attend 
the particular school petitioned fo r, whether it be a ward 
school or a city high school. 

As to your last inquiry, whether the petitioners can, in 
addition to demanding that such language be taught, not 
only in a: g iven ward, school or g iven subdistrict, but whether 
they can be taught in any particular g rade of such graded 
school, I would hold that the school should be taken as an 
entirety, rather than hy g rade, and the board must use its 
discretion as to what grades, or whether all the g rades 
should have such a combined course established. In the prac
tice it has be~n conslrned to mean that a separate room pre
sided over by German instructors, teaching different grades 
in one room, complies with the statute so long as the Eng
lish pupils have access to take snch German course therein 
prescribed, and that lhc German students have an oppor
tunity to carry on their studies in the English classes in the 
other grades .. 

In addition to powers thus vested in the board by pe
tition, such school board may cause the German :> r other 
language to be taught in any school under its control without 
such demand. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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FEES; TRANSPORTING INSANE PATIENT. 

Office of the Attorney General, 
Columbus, Ohio, August 10, r8g8. 

Hon. W . D. Gu·ilbert, Colnmb1tS, Ohio: 
DEAR Sm :-I am in receipt of your favor of recent date 

enclosing a communication from the Hon. John M. \V~ll:>
ton, sheriff of Van \V crt County, asking for the construc
tion of that portion of section 719, which refers to the con
veyance of insane persons to the State hospital. 

Construing said statute that I he sheriff is to receive five 
cents per mile going and returning. and 75 cents per day for 
the support. of each patient to or from the hospital. and one 
assistant.five cents per mile each way, and nothing more for 
said services. that that is to include the expenses paid out for 
railroad fare for the patient one way, would deprive the 
sheriff of a:n)' compensation: indeed it would be an actual 
loss to him for such service. The statute is not free' bf am
biguities. but until the comts have passed thereon I would 
hereby instruct you that a fair construction of that portion of 
section 719. as amended Apt:il zr, t898, would be that the 
five cents per mile, as mileage, is for the expenses and ser
vices of the sheriff personally. and so the five cents per mile 
mileage for the assistant, is for the expenses and reward to 
such assistant, and nothing more: that it does not include or 
require of the sheriff or such assistant to pay out of their 
compensation, any portion of their mileage so paid for such 
services, nothing for the support of such patient or anything 
for the actual railroad fare paid for such patient, or any
thitlg for q1e carriage hire made necessary in conveying 
such person. If the other construction was intended the 
term "for said services" would not be so limited, but would 
have said "services and expenses." It would not be proper 
for the sheriff or assistant to charge up for more than the 
actual expenses paid for the transportation of such patient, 
nor to exceed 75 cents per clay for the support of such pa-
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ticnt to or f rom the hospital. T he other construction would 
cer tainly have expressed that th~ sher iff would be allowed 
at least the legal rate of fa re for himself and patient, which 
is three cents per mile, or six cents for the two for the trip 
going, when both the sheriff and patient are enj oying such 
transportation. Otherwise the sheriff would be obliged to 
pa? six cents per m ile going, .and if there was a patient to be 
brought back. it would be the du ty while there to bring such 
patient back and to pay six cents per mile back, which would 
make him pay t wo cents per mile more than he would draw 
from the county. I n other words, instead of receiving- five 
cents per m ile for h is services as the sta tutes states, he is to 
pay out t wo cents per mile for the privilege of performing 
such services. T he statu te should not be construed in such 
a way as. to produce an absurdity. It is, therefore, my con
clusion. as above stated, that the sheriff is not to pay out any 
po rt ion of his mileage to pay for the transportation of s uch 
patien t. but that the same should be auclit!!d as an item of cx:
penses, the same as carriage hire or suppor t. 

Respectfully subm itted. 
·P. S. iVIONNETT, 

Attorney General. 

ci-fiEF INSPECTOR OF MINES; DUTY TO EX
HU:-1E BODY BEFORE TAKTNG EVT.DENCE. 

Office of the Attorney General, 
Columbus, O hio, Aug ust 13, 1898. 

1-fon . R . M. Ha:::elti11C. Chic{ Inspector of Niincs .. Colu mlms, 
Ohio : · 
DE,\ R Sm :-This depar tment has the honor to receive 

a communication f rom you under date of Aug ust 13, stat
i tH!' that Alexander .Powdl was fatally in inrecl a t the Bessie 
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-----------------
mine in .-\thcns Countr, on the 4th inst., that on the Ilth 
inst., he died and was buried on the 12th, and that there had 
been no inquest held. You desire official opinion as to 
whether it is an imperative dnty to exhume and vie,\r the 
body before taking evidence. 

Section 30 r, R. S., and section Ci871, R. S., seems to 
be special statules governing this subject maller, relating 
particularly to fatalities in mines. These statutes should be 
construed as <1n exception to the general statut~s governing 
coroners in the event they in anywise conflict therewith. So 
much of section 30 r as is pertinent to your inquiry, provides 
that "every person having charge of any mine, whenever 
loss of life occmes by accident connected with lhe working 
oi snch mine '" * • shall givl! notice thereof forthwith 
* ··· ':' to the coroner of the county in which said mine is 
situate, and the coroner shall hold an inquest upon the body 
of the person 01· persons whose dealh h;~s been caus..:d and 
inquire carc~~tlly into the cause thereof, and shall return a 
cop_,. of the finding and of the testimony of· the chief in
spector. " 

Section 6871, so far as relates to th is subject matter re
q uires notice to the corone1· of the county in which such 
mine is situate, wherein such accident has occmred, and any 
such coroner who neglects or refuses to hold an inquest 
upon the body of the person whose death has been thus 
caused. and to return a copy of the finding and of the testi
mony. shall be fined not less than $5o, etc. 

The purpose of these two statutes seems to br some
thing more than is required, or at least is sought to be ob
tained by the coroner's inquest under the general statutes. 
Cndcr the latter, the law seems to contemplate taking such 
necessary data in connection with the fatali ty, accident or 
sudden death as will enable lhe authorities to ferret out any 
crime that may be connected therewith. Under the mining 
statute it seems to contumJJlate perhaps all of this and more. 
viz.: To furnish protection to the administrator and heirs of 
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the decedent if the accident be caused by negligence on the 
part of the company to afford then a civil remedy in dam
ages, and on the other hand lo likewise protect the company 
against imposition by suit for damages where there has been 
contributory negligence on the part of the decedent. Look
ing at these propositions I would hold that you would not be 
compelled to exhume the body. In order to hold a coroner's 
inquest 'in the case suggested that "an inquest upon the body 
of the person" within the meaning of the statnte, would be 
for you to exa111ine the witnesses that had actual informa
tion of the cause of the death, and having thus taken all the 
testimon):, if there is no dispute as· to the nature of the in
jury or cause o'f the death, or in other words, if you can fully 
investigate the matter without actual view of the body, the 
statute has been complied wi.th. However, in cases where 
there is a dispute as to either the cause or the nature of the 
fatal wound that could not be ascertained by oral testimony 
of actual eye witnesses, and it could be cleared up by an 
actual view of the body, and that is the only way in which it 
could be satisfactorily demonstrated to the coroner, then of 
course the body shou ld be exhumed. In other words, it is 
only where it is necessary to settle a disputed point that a. 
law would require such proceedings as suggested. vVl.1ere the 
same evidence can be secured without exhuming the body, 
the statute would not require it, because it does not require a. 
vain thing to be done. 

Respectfully submitted, 
Jo'. S. MONNETT, 

Attorney General. 
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FIRE INSURANCE COMPANIES; WHAT IS A COM
MON AGENT. 

Office of the Attorney General, 
Columbus, Ohio, September 5, i898. 

Mr. ]. W. Cochrai/.; Columbus, Ohio: 
DEAR Sm :-I have the honor to receiVe an inquiry from 

you, bearing upon the construction to be given to section 
3659, R S. of Ohio. As you no doubt are avvare, the statute 
defining the power of the ·attorney general does not permit 
me to give an official opinion to inquiries from private 
parties, but the pleasant relations always existing between 
this office and your bureau prompts me to answer this in an 
11nofficial way. 

Section 3659. or so much thereof as is a basis of your 
inquiries, provides in substance that no fire insurance com
pany shall enter into an)r compact or combination with other 
insurance compa1:iies or shall require their agents to enter 
into any compacf"or c·ombination with other agents or com
panies for the purpose of governing or controlling the rate 
charged for fire insurance on any property ·within this State, 
provided that nothing herein shall prohibit one or more of 
such companies from employing a common agent or agerlts 
to supervise or advise of defccti ve structures, suggest im
provements to lessen the fire hazard, a.nd to advise as to the 
relative value of risks. 

Your inquiry is as to what is the. meaning of "common 
agent or agents," as referred to in this section, and whether 
it means the duly licensed and commissioned local ag-ents 
can advise as to the relative value of risks, or the comoanies 
have the right to jointly, and for the sake of economy, b::tve 
this information furnished by some person or persons who 
hold no contractual relations with them. 

Section 283, H.. S .. defines the duties of licensed fire in
surance agents, namely: "It shall te unl.awful for any per
son, companv, * ··· ~' ':' either to procure. receive or 



842 OPINIONS OF THE ATTORNEY GENERAL 

Fire insurance Co111pa11ies; What is a Commo1i Agent. 

forward applications for insurance in any company * '~ * 
or in any manner to aid in the transaction of the business of 
insurance with any stock company, unless duly authorized 
by such company .. and licensed by the commissioner of in
surance in conformity with the provisions of this chapter .. , 

Sections 287, 288, 289 and 2843, define further the 
duties and penalties imposed upon agents. l-Ienee, if the 
ag<;nt referred to in section 3659 as a common agent per
fo;·ms such duties as in any manner aid in the transaction of 
lhe business of insurance of any non-resident company, then 
he must be licensed or commission~d . 

The term ''to advise,'' as used in said section, being. an 
exception to the general prohibition of the section against 
entering into any compact or combination, must be so con
$trued as not to result in any such COJnbination or compact 
for the purpose of governing oi· controlling the rates charged. 
for fi re ii1suran.ce; hence the licensed agent must act wholly 
independent of any and all other agents in fixi,ng the rates 
charged for fire insurance. And hence, 1 would conclude 
that inasmuch as the agent is prohibited from entering into 
a compact to govern rates, that he has no business obtaining 
advice fo r that pmposc, but the term should be defined to 
apply to the desirability of a risk from a physical standpoint 
and as a moral hazard, and feature~ other than the question 
of 1·ates to be charged. which is prohibited by the general 
statute . 

.-\nswering your questions then in order: If yom: set 
vices do not come ·within the prohibition of section 283, 
which makes it unlawful for any person to, in any manner, 
aid in the t ransactions of the business of insurance of any 
such non-resident coi11pany, then you would have a right to 
sell your advice to all parties desiring to buy the same, but 
if your services bring you within section 283 and sectioq 
3659. then you should be employed as a common agent of. the 
companies which choose to employ you within the limitation 
of the proviso of section 3659, and as such common agent 
you could supervise and advise of defective structures, sng-
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gcst improvements to lessen the fire hazard, and advise as to 
the rdative value of risks, with the limitations as above set ' 
forth, namely : Limiting your advice to the desirability 
of the risk from a physical or moral standpoint, bul not 
havin g your ad~ice so framed, or your system so arranged 
that it will fnrnish a !lchemc for a compact or combina
tion between such companies or their agents for the pur
poses of governing or controlling a rate charged for ftre 
insurance on any property within the Stale. 

::\owhere does the section usc "advisory rates." Aft~r 
the common agent bas described the structure, and advised 
that a given kind of structure, such as brick or stone, with 
a given kind of roof, with a certain moral hazard, is worth 
more or less than another brick structure in a: different lo
<·ality more thickly populated. or other incident to increase or 
decrease the risk, that is as far as the advice can extend. for 
the judgment must be left free and unimpaired of each in
surance company or its agent when it comes to the Sc!ttling 
on the rates to··be charged for such risk. Y ott would clearly 
violate section 3659 to take the combine judgment of all the 
Hgenci..'s on each and every risk in a given locality, for that 
in Itself would be combination or· compact, for it could have 
but one purpose. namely: Of governing. if not controlling. 
the rates to be charged. · · 

T he word "combine," means to agree. to unite. to form 
a \1t1i011. conkderale. or it is a union of pe~;sons to effect 
some IHlrposc, or tlzat tends to bring about some result. 
These are \Vebster's definitions. 

The "Century" gives the definition as "union or associa
tion of two or more persons, or parties, for the attainment 
of some common end;" also, an ''alliance to obtain some 
common end. to co-operate." Hence, I would conclude that 
if you <:onfcrred with lwo or more local representativc!s, or 
a ll the representatives of a given district, and agreed upon 
the rate for each risk in that district, it is a union to effect 
some purpose. or that tends to bring about a union rate, and 
goes beyond the powers given the common agent within the 
provision of sectio1i 3659. 
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'As to your .inquiry whether your acting as a publisher 
of advisory rates comes within the provisions of the term 
"common agent," I would call your attention to the pro
visions of sections 283 and 288, that you are, in a certain 
manner, aiding in the business of iilsurance, and you must be 
duly authorized by such company or companies and licensed 
by the superintendent of insurance. in compliance with said 
section, that your contract with such companies may be that 
of a limited agency, vesting in you the powers indicated in 
the proviso of section 3659. That your system will be held 
strictly within the limits indicated above, and not furnish
ing "advisory rates," but to supervise and advise of defec
tive structures, sugs-est improvements to lessen the fire 
hazard, and to suggest and to advise as to the relative value 
of risks. Anything beyond that, which will furnish means 
to form a combination or compact within the ab()Ve defini
tion, will render you and the companies represented by )1ou 

· liable to the penalty set forth in sections 289 and 36c;9, which 
will more fully appear on perusing the same. 

Respectfully submitted, 
:r. S. MONNETT, 

Attorney General. 

SVPERINTEi\'DEWf OF IKSURANCE; AUTHORI
. TY TO REVOKE LICENSE. 

Office of the Attorney General, 
Columbus, Ohio, September 5, 1898. 

H 01~. JiV. S. M attlze·ws) Superintendent of Insumnce, C olttlll
bus, Ohio: 
DEAR Sm :-This department has the honor to receive 

a communication from you as to your rights and duties to 
revoke licenses to fire insurance agents, when such fire in
surance ag·ents enter into a local board. or form a combina-
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tion for the purpose of governing or controlling the rates 
charged for fire insurance in this State. I herewith enclose 
you an official answer b~~ring upon the same subject matter, 
analyzing the section bearing upon this question, which I 
hereby adopt and make part of this reply for your guidance . . 
Sections 283, 288 and 289 provide for licensing of agents fo1· 
the purpose of procuring, receiving and forwarding applica
tions for insurance, only in a lawful way. Section 3659 
makes unlawful certain acts for company and agent to-wit: 
making it unlawful for such companies (and companies act 
by their agents and officers), to enter into any compact or 
combination with other insurance companies, or shall re
quire their agents to enter any compact or combination with 
other insurance agents or companies for the purpose of gov
erning or controlling the rates charged for fire insumnce on 
property within this State. 

The "Century" Dictionar); defines "compact" or the 
verb "to' compact," as a joining together. to consolidate, to 
unite or attach- firmly, as in a system; the secondary defini
tion being an agreement, a compact between parties, in gen
eral, any convenant between individuals, or members of a 
communily; a somewhat stronger term than the word com
bination, which primarily meant a union of two, bnt the 
derivative and common definition, as the act of uniting in a 
who1e; Lhe union or association, of two or more parties for 
the attainment of some common end. 

\iVebster defines a "combination" as the union of persons 
or things to effect some purpose, or that tends Lo bring about 
some result. 

I assume that the Lenn "local board'' is such as exists in 
Cincinnati, Dayton, Toledo, Cleveland, Columbus, Akron, 
where official testimony was taken in the cases now pending 
in Lhe Supreme Court, as appears in the printed testimony of 
such cases, in ~vhich report various by-Jaws and constitutions 
of such associations are sel out more fuHy. In each and 
every one of those ,cities such association of agents violates 
said section 3659, ancl such agents are violating the com-
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missioner's license granted them by you, under section 282 

and the other provisions as to the licensing of agents, and 
thci"r lic.;nses should be revoked by you, as the superinten
dent of insurance. 

A further penalty is provided in Sec. 36$9, requiring you 
also to revoke the license of such insurance company, s 'uch 
companies can no longer claim, in the light of the published 
testimony, that they arc not advised of the condition of af
fairs, but notwithstanding these disclosures, the complaints 
which you refer to, as filed in your office, as well as the com
plaints filed in this office, warrant you in finding that ·such 
companies arc openly defying the laws of Ohio, and are 
openly violating the licenses granted by you, and a special 
power is vested in you in addition to the power vestee\ in the 
courts, to speedily right this wrong which, in compliance 
with your request for instruction thereon, I advise you to 
so do. · 

The sworn testimony before the court, with which I 
. have heretofore furnished yom· dej)artment, clearly indicate 

the great amount the citizens of the State would save could 
we ·have the same free competition among the solvent com
panies in which the same companies are obliged to engage 
in New York City, Boston, Philadelphia, and in some states , 
in the eastern part of the United States. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney Ge1ieral. 

CONSTRUCTION OF PURE MILK STATUTE. 

Office of the Attorney General, 
Columbus, Ohio, September I3, 1898. 

H(m. J. E. Blacldnwn, Commissioner Dairy and Food De
part·ment, C olwmbus, 0 hio: 
DEAR Sm :-I have the honor to receive a communica

tion from your department requesting a • construction by me 
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of section 4200-12 (Bates' Codification of Revised Statutes 
of Ohio) , your question involving a constructio~1 of that por
tion of said section that pertains to what constitutes a stand
ani quality of milk in contemplation of the act against adul
teration of the same. The statute in question reads as fol
lows : 

"In all prosecutions under this chapter, if the 
milk is shown upon analysis, to contain 1110re than 
eighty-eight per cent. (88%) of watery fluid. or 
to contain less than twelve per cent ( 12% ) solids· 
not less than one- fou rth of which must be fat, it 
shall be deemed, for the pmposc of this chapter 
to be adulterated, and not of good standard quality, 
except during the months of lVT.ay and June, when 
milk containing less than eleven and one-half of 
milk solids shall be deemed to· be not of good 
quality." 

In the act above quoted. a "standard" is fixed, and if the 
milk does not come up to the standard there fixecl it shall be 
deemed to be not of good quality. vVhat is that standard ? 
Eighty-eight per cent. o£ watery fluid, 1:2 per cent. solids, 
not less than one-fourth of which must be fat. The frac
tional part. one-fourth, relates to amount of solids and has 
no connection with that part of the statute fixing the amount 
of "watery Auid.'' ln the phrase "one-fourth of which must 
be fat" it must not be understood as placing a limit upon 
that constituent element at three per cent., or one-fourth of 
the r2 per cent. mentioned in the statutE\, for the 12 per cent. 
solids is the minimum of solids, ancl the same shou ld not 
receive the construction that one-fourth of the 12 per cent. 
solids should be the uniform test of the quality of the milk. 
On the contrary, if by an~ilysis it be shown that the milk. 
solids should exceed 12 per cent. the fats must bear lht: same 
proportion to the solids, namely, one-fourth, whether it be 
14, IS or r6 per cent Any other construction of the statute 
would permit one having a high grade of milk, in which the 
solids a~e considerably in excess of the statutory require
ment. to remove a considerable portion of that which is de-



848 OPINIONS OF THE ATTORNEY GENERAL 

Inconsistent Acts,· Relat-ive to Employment of S chool 
Youth. 

nominated "fat" and still have a milk which will contain 
three per cent. of fats, but by such a construction instead of 
the fats bearing the statutory fractional relation to the s9lids 
of one to four, the three per cent. would become a uniform 
per cent. without regard to whether the solids are 12 or r6 
per cent. of the. entire. 

Such a construction would be obviously wrong, the pur
pose of the entire act" being to establish standards below 
which a clealei· cannot descend, but places no limit upon the 
quality of the milk excelling the statutory standard. 

Respectfully submitted, 
F. S . MONNETT, 

Attorney General. 

INCONSISTENT ACTS; RELATIVE TO EMPLOY
lVIENT OF SCHOOL YOUTH. 

Office of the Attorney General, 
Columbus, Ohio, Sepkmber 16, r898. 

Hon. L. D. Boneb?'alu, Cou1m·issioner of Cotnmon Schools, 
Co lum b·us, 0 hio : 
DEAR SJR :-Complying with your personal request for 

a legal construction of section 4022-2 of the Revised Statutes 
of Ohio, and section I of what is commonly known as the 
Davis Law, passed April 19, 1898, 93 0 . L., p. 123, this of
fice begs leave to submit the following opinion: 
. · As you will observe, there is a specific repeal of part of 
section 4022-2, in that the Davis Law repeals section 6986aa, 
which is incorporated in and made a part of section 4022-2. 

If this werl! all, the other part of the section would stand. 
But the age at which children can be employed has, as you 
will notice, been changed from q. to I 5 years, and this is 
such a repugnancy between the two acts as to preclnclc their 
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being reconciled so as to permit g-iving .effect to both acts. 
Therefore, under the rule of construction that where it is 
n~::cessary to hold an earlier statute impliedly repealed by a 
later one, on accouut of the conflict between them, we hold 
that section I of the Davis act repeals section 4022-2. The 
extent of the repeal being measured by the extent of the 
conflict or inconsistency between the . acts, and the above 
sections being the only ones that conflict. the balance of the 
compu13ory education law remains in fore<'!. The intention 
of the Legislature that the 1;emaining sections of the educa
tion law should stand, is, we believe, n)anifest, for the Davis 
act charges the inspector of workshops and f~ctories with 
the duty of prosecuting all violations of the law and confers 
upon the chief and district inspectors the same authority and 
power to enforce the law as is invested in the truant officer, 
to compel school attendance. 'vVe would, therefore advise 
you to follow the Davis Law in so far as it repeals the edu-
cation act. Respectfully submitted, · 

L ···- .... GEO. C. BLANKNER, 
Assistant Attorney- General. 

PURE FOOD LAWS; LABELS. 

Office of the Attorney General, 
Columbus, Ohio, September 26, 1898. 

Hott. J. E. Blacl?burn, Dair'y a.nd Food Convmissione1', Co
l~tmb1ts, Ohio: 
DEAR SIR :-This department has the honor to receive a 

communication from you, under elate of September 24, and 
enclosing a label styled as follows : "Van's ( 2 lbs.) Instant 
Rising Buck-Vlheat F lour, Compound Wheat, Phosphate, 
Soda, Salt, Not Injurous to Health." You inquire •vhether 
this label complies with the law governing such compottl~cls. 

The statute controlling such labels and the sale of such 
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mixtures or compounds is contained i~1 the 87 0. L., 248, be
ing the last expt:ession of the Legislature .upon this subject; . 
which provides that "no p'et'son shall within this State 1i1anu
facture for sale, offer for sale, or sell * '~ * ':' any 
article of food which is adulterated within the meaning of 
this act." Section 3, of said act, defines what is such com
pound as follows : 

"* * * (b) In the case of food: (1) if any 
substance or substances have been mixed with it, 
so as to lower or depreciate, or injurously affect its 
quality, strength, or purity: (2) if any inferior or 
cheaper substance or substarices have been sub
stituted wholly or in part for it; (3) if any valuable 
or necessary ingredient or constituent has been 
wholly or in part abstracted from it; (4) if it is an 
imitation of, or sold under the name of ariother 

·· article; ( 5) if it consists wholly or in part of a dis
eased, decomposed, putrid, infected, tainted or rot
ten vegetable or mineral substance or article, 
whether manufactured or not-or, iri the case of 
milk, if it is the produce of a diseased animal; ( 6) 
if it is colored, coated, polished or powdered, 

. whereby damage or .inferiority is concealed, or if 
by means it is made to appear better or of greater 
value than it really i~; ( 7) if it contains any acldecl 
substance or ingredient which is poisonous or in
jurious to health; provided, that the provisions of 
this act shall not apply to mixtures or compounds 
recognized as ordinary articles or ingredients of 
articles of food, . if each and every package sold or 
offered for sale be distinctly labeled as mixtures or 
compounds, with the name and per cent. of each 
i!Jgreclient therein· and are not injurous to health." 

As I understand, the compound referred to comes clear
ly within this' definition, an'd each and every package sold or 
offered for sale should not only be distin.ctly labeled as a 
mixtme or compound, but should have thereon the name and 
per cent. of each ingredient therein, for when such ingredi
ents as are named on this package are properly admixed or 
compounded, no doubt they would be edible and not injuri-
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ous .to health. The court has repeatedly held that it comes 
within the police powers of the State to require labeling of 
eompounc\s or mixtures that are sold for food. In the case 
of Palmer vs. State, 39 0. S., p. 239, which passed upon a 
similar stci.tute, made this suggestive closing to that opinion 
in construing section 7090, pass~cl April 26, 1881, which is a 
statute in pari materia with this statute, but now repealed: 

"The language of the act supi)lementary to 
section 7090, passed April 26, r88r, shows very 
plainly that the design of the Legislature in passing 
section 7090, as well the supplementary section, 
was to prevent the sale of impure and unwholesome 
food, and that both sections, therefore, come with
in the most narrow definition of police regulations. 
If it were conceded, however, that none of the 
substances described in section 7090 arc positively 
injurious to health, we hold that the law is within 
th~ :general powers possessed by the State. Those 

· who· buy food have a right to know what they buy, 
and to have the means of judging for themselves 
as to its quality arid value.'' 

Respectfully submitted, 
F . S. MONNETT, 

Attorney General. 

AUTHORITY OF JUSTICE OF THE PEACE TO 
COMMIT CHILD TO INDUSTRIAL HOME. 

Office of the Attorney General, 
Columbus, Ohio, October r, 1898. 

1-Ion. W. D. Guilbert .. CoMt11tbus, Ohio: 
DEAR Sm :-Replying to your reference of the letters of 

D. J?. Edwards, deput)r auditor of Union County, relative to 
the authority of .a justice of the peace to commit children to 
eiti1er the industrial or the girl's home, I desire to render the 
following opinion: 
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Upon an examination of the numerous laws touching 
this subject, we find that such an officer did, at one time, have 
the power to commit children to houses of refuge. It seems, 
however, that the authority of a justice of the peace has been 
eliminated from the statute, ·at least so far as the reform 
school is concerned, as well as the girl's home. Section 753 
of the Revised Statutes says: That "any judge of a police 
court, judge of Common Pleas or Probate Court," on con
viction, may commit children to the farm or to the girls' 
home. This seems as though the Legislature intended to pre
clude the commitment of children to either of the institutions 
by a justice of tb~ peace, and it is also the more plain for the 
reason that in two or three previous la"ws, the justice was 
given some power in this regard, while section 753 leaves 
him out entirely. We would, therefore, hold that they · 
have no right to commit a child to the institutions i·eferred 
to, and this being so, the decision on the remaining questions 
a·re easily answered. Yours respectfully, 

F. S. MONNETT, 
Attorney General. 

BOARD OF PUBLIC \1\TORKS-AUTI-IORITY TO 
LEASE. 

Office of the Attorney General, 
Columbus, Ohio, Dccei11ber r, 1898. , 

To the Canal Com·m;issioi·L, Colu·mbus, Ohio: 
GENTLEMEN :-Your esteemed favor of the rst inst., 

making inquiry as to whether the board of public works and 
canal commission and chief engineer have the right under 
section 218-230 to lease or to let to any person or persons 
the canal lands lately in suit in the Court of Common Pleas 
of Franklin County, Ohio, known as the "abandoned Hock
ing canal property," for gas purposes? 

If you have complied with said section, and officially 
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determined as therein provicl~d by your commission, board. 
of -public works and chief engineer the use of the land so 
leased would not niaterially injure or interfere with th<:: navi
gation of any canals of this State, you may thereafter enter 
into such leases for tracts not exceeding 40 acres, upon ··. 
such terms and conditions for the payment of rent, as yon 
deem best fo r the interest of the State. 

Referring to your further inquiry as to what effect the 
·tction of said joint board may have had by advertising for 
bids on the fifte~nth day of August, A. D. 1898, on the sub
sequent action .of this board, and whether such board is le
gally bound to accept such bids or to cot,"icler them, to the 
exclusion of any subsequent bids, I beg ]~'>ave to reply .as it 
appears fro~n your record you had not prinr to that elate de
termined by official action, that the use of the land so leased 
would not materially in ju re or interfere with the navigation 
of any of the camiJs of this State, and ina~anuch as the Ohio 
canal .coi11mission had not on . or prior to 1 hat date, in com
pliance with : th~ statute, recommended to the joint board 
such property for leasing,. and as these tvvo statuto"ry require
ments are necessary conditions precedent to give any ·power 
or legal authority to make contracts or .enter into such leases 
fo r such purpose, it necessarily follows that on August r 5, 
1898, said board had not the power to make such contract, 
and such bids so filed must necessarily be informal and not 
binding as a contract with this board. 

Respectfully submitted, 
F. S. MONNETT, 

Attorney General. 
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SHERIFF; SERVING FOUR YEARS; FILLING VA
CANCY. 

Office of the Attorney General, 
Colm11bus, Ohio, December 15, 1898. 

Hoi/. Asa..S. Bushnell, Governor of Ohio: 
MY DEAR Sm :-Your esteemed favor of the 14th in.: 

stant, enclosing a communication from Hon. G. H. Heffner, 
sheriff ot Mercer County, with it;quiry for official opinion 
thereon, is duly received. Two questions present them
selves in this inquiry: 

First. Whether the commissioners have the statutory 
authority to fill an interim created by the amendment of sec-
tion 1202, Revised Statutes. . 

Second. \iVhether said sheriff, having been elected and 
served two .full terms, or· four succ~ssive years;_ shall be eligi
ble to the office of sheriff for said interim of eight 'months. 

It is my opinion that the commissioners have the power 
to fill the vacancy, although it is not free from serious ques
tioning, inasmuch as their power should be strictly con
strued, and it may be well argued that the interim .so created, 
~vas not contemplated by the Legislature when the power 
was vested in the commissioners, to fill such vacancy. As an 
executive officer, I feel justified in holding that they have 
such power, until the courts may have an opportunity, on a 
full hearing, to adjudicate the matter. 

As to the second proposition, I a1,11 of tbe opinion that 
the sheriff in this case, by virtue of article I<;>, section 3, of • 
the constitution, is not eligible to the office for such interim, 
having served four years immediately prior to such vacancy. 

I might further suggest that both of these propositions 
being so important it would be a very agreeable proceeding 
to our department to have Sheriff Heffner, or some other 
appointee, obtain an adjudication of this matter as speedily 
as possible. This can be done in two ways: 

First. Have the commissioners o.f ~dercer County ap-
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point Sheriff Heffner, and you refuse the' commission; have 
the appointee mandamus, in the name of the State, the gover
nol', beginnjng such action directly in the S upreme Court, 
and we can make the forp1al defense and have the matter 
tested within thirty clays after such application; or 

Second. Some appointee can be ·commissioned by your 
·excellency, and thereupon the attorney general can file a 
proceeding in quo war~anto against such appointee, ·and all 
these questions can be raised i'n such action. ' 

Respectfu lly submitted, 
F. S. MONNETT, 

· Attorney General. 

OHIO WHOLESAL:£ GROCERS' ASSOCIATION; 
VIOLATORS OF ANTI-tRUST LAWS. 

...... Office of the Attorney General, 
Columbus, Ohio .. December IS, 1898. 

Hon. On·in Thacker, Secretary 0. W . G. A. Co., City.: 
DEAR SIR :-This depar tment has the honor to receive a 

communication from your company, under date of December 
2, asking for a construction of your constitution and by-laws 
stating that you would be glad to have me examine this code 
of regulations, and to g ive to your association an opinion as 
to '1-vhether or not any of the articles contained therein are 
contrary to the provisions of any law of this State, or of the 
United States. and that it is the desire of your association 
to obs.:::·ve the laws strictly to the letter. 

You have kindly called my attention to the fact of hav
ing omitted, by amendment, article 15, which formerly pro· 
videcl for a forfeitu re as punishment for an offense against 
violations of your regulations. You further state that you 
have submitted the same to eminent legal talent of the State, 
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before the same was adopted, and that the same has b~en 
pronounced perfectly legal, etc. 

Allow me to preface the communication with the state
ment that this department cannot officially give an opinion 
to a .private party or private corporation, b~tt in as much as 
the trust law is a new one, and has been enacted during my 
administration, and as your association is so near! y and 
closdy connected with the commet:cial i nteres~s of the ·State, 
I take pleasure in giving you an nnofficial review of some 
of the articles of your code of reg-ulations. 

I might further preface th is comn1unication with the 
statement, that prior to the Valent111~-Stewart law, that took 
effect July I, 1898, known as the anti-trust law of the State, 
the courts of our State have repeatedly passed. upon cor
porate acts; and cor.porate cont racts, partnership contracts, 
and confracts of private persons, and held a large number 
to be illegal and void, and against public policy in tlte ab
sence of any express statute. This you may know is one of 
the provinces of a court of equity when such an issue is fairly 
presented to them, and comes undei· the general equi~y pow
ers of the court to determine whether a g iven policy or any 
element in a contract executed by the natural or artificial 
persons of a State may be in harmony ·with the public policy 
of the State; and in as much as the decrees of the court that 
adjudicated what public policy, as to contracts and trusts, 
may be in this State, are as binding as the statutes them
selves upon the citizens of the State. T he answer would 
not be complete or safe to confine it to the statutes alone, but 
I will call your attentioi1 to a few of the decisions heretofore 
rendered by the highest tribunal of our State upon some of 
the questions,that necessarily are raised in your code of regu
lations ; so that if your association in the practical workings 
thereof violates any of the denounced policies as set forth· in 
our Supreme Cour~ decisions, of course you would be liable 
to ouster, or other punishment, should any complainant at
~ack you on these grounds. 



FR:\NK S. MONNETT-1&)6-r900. 857 

Ohio W ho/csalc Grocers' Associatio1~; Violation of Anti
Trust Laws. 

The following are some of the authorities you can ex
amine fully at your leisure, so establishing what the public 
policy of this State is: 

Crawford & :VIurray vs. Hugh W. Wick, 18 0. S .. 190. 

See also the case of Salt Company vs. Guthrie, 35 0 . S., 
66o and especially on page 672. 

In that case, the court said: 

"Public policy, unquestionably favors compe
tion in trade, to the end that its commodities may 
be offered to lhc consumer as cheaply as possible, 
ancl is opposed to monopolies, which tend to ad
vance m'arket prices, to the injury of the general 
public. The clear tendency of such an agreemem 
is to establish a monopoly. and to destroy compe
tition in trade, and (or tltat reawu, on grounds of 
p ublic policy, cou_rls will not aiel in its enforcement. 
It is no answer 'to say that competition in the salt 

. trade was nol in fact destroyed, ot· that the price 
of the commodity was not unreasonably advanced. 
Courls· will not stop to inquire as to the degree of 
injury inOicted upon the public; it is enough to 
know ·that the inevitable tendency of such contracts 
is injurious to the public." 

r will call your attention also to the case of Scofield vs. 
R. R. Co. 43 0 . S ., 571, where the public policy of this 
State is further discussed in this b~half. 

I call attention also to the case of Emery vs. The Ohio 
Cand le Co. 41 0. S., 320. 

Also the case of the Cordage Co. vs. Cordage Co., 6 0 . 
C. C.; 6r 5· In that case, the jurlg-e among- other obs.:rva
tions said that it was "entirely clear that the purposes of 
the contract was to destroy natural competition to the g reat 
injury of the consumers of the product, and c1·eat~ a mo
nopoly to whose power other producers 'vvould be compelled 
lo submit. That such agreement was contrary to public 
policy, and therefore void, and was scltlecl by numerous 
authorities in well considered cases, and then he cites a large 
number of authorities {rom other states." 
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. -\!so the White Lead case in 9 Bulletin, page 310, the 
decision by the Superior Court o£ Cincinnati . 

See also II Bulletin, 258. ".'..Vhere an agreement for 
pooling part of the receipts by g iving monthly certificates to 
pool t ruste.::s was made by the tobacco warehousemen in a 
large city, it provided expressly against competition by fo r
bidcling certain methods of doing busi!less, and fixed a com
plete schedule of prices. It further provided for the creation 
of a large guarantee fund for money so collected, each party 
being made liable to forfeit his interest therein, .as· well as to 
a heavy fine for breaking any of its stipulations. It was un
limited in duration, and withdrawal could take place only by 
unanimous consent" T he court held that lhe sam~ was void 
a-s against public policy, and would not enforce such contract. 

I also call your attention to Judge Minshall's decision of 
February 1, r898, in case of Lufkin Rule Co. vs. Fringe\1 et 
al.: where J uclge Minshall reaffirmed the doctrii)C inde
pendent of any statute. That all agreements in general re
straint of trade. against public policy are not divisable for the 
reason that if restrained to the limits of the State, still such 
limitation would be general in its nature and obnoxious to all 
objec~ions that exist against the p:eneral restraint of trade. 

L.:nited States courts have been equally jealous of the 
rights and competition, and perhaps more drastic than Ohio 
decisions. I \vill call your attention to the case of United 
States vs. Hopkins. 82 Federal Reporter, 529, decided Sep
tember 20, 1897. It was a case where 300 members of a 
voluntary association entered into a combination relating to 
the landing of live stock at Kansas City stock yards. One of 
the conditions was that if live stock is consigned to a person 
01: partnership not a member of the exchange, he is not per
mitted to dispose of the same at the Kansas City market, for 
the reason that defendants and all other commission mer
chants doing business at the stock yards are required by the 
rules of said Exchange not to deal in any manner with a per
son not a me-mber of the Exchange. such person being sys
tematically blacklisted and boycotted. 
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The court said that such combination was an illegal 
combination to restrict, monopolize and control that class of 
trade. 

The court passing upon these facts, which are simply 
outlined here, hdd that a combination that in any way re
stricted, monopolized or controlled trade, was illegal, and that 
such combination is to be determine<.!, not alone from what 
appears upon the face of the preamble, rules and by-laws of 
the association, but from the entire situation and practical 
workings, and results of the defendant's methods of doing 
business. 

I call your attention also to the case of United States vs. 
Addison Pipe and Supply Company, 78 Federal Reporter, 
712. These several companies simply agreed not to com
pete with each other, and to make the arrangement effectual, 
ag-reed to charge a bonus ·upon the work done and pipe fur
nished, which .b01nts would be added to the 111arket price on 
the pipe sold. · 1t was alleged and proven that the combina
tion had not been able to raise prices above a reasonable price, 
but Judge Taft, in delivering the opinion, held that such a 
combination was illegal and against public policy, as well as 
against the Federal trust act. ln his opinion ht! held further 
that the contract of this association, even if the prices fixed 
under it, were reasonable, and its only purpose was to pre
vent n;inous competition, as claimed by the defcnclant was 
nevertheless void at common law, because in restraint of 
trade and attempted monopoly. 

I call. your altent1on to the 70th N. W. Reporter. 166 
(Supreme Court of \Visconsin) where there were 6o or 70 
masonic contractors 9f Milwaukee, and in their by-laws they 
provided a uniform price. The full details of·the decision I 
will not narrate here, but the court held the same to be void 
and contrary to public policy. 

These decisions outside of the trust act of our o>vn State 
have always been recognized as binding precedents, on what 
is known as the common law policy of the Stale. The trust 
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act of Ohio, as you know, defines trusts to be a combination 
of capital, skill or acts by two or more persons, firms, part
nerships or corporations to agree to carry out restrictions in 
trade or commerce, and to limit or restrict the production or 
i11crease or reduce the price of merchandise on any commodi
ty, to fix at any standard or figure whereby the price of any 
commodity to the public or consumer, shall be in any man
ncr controlled or established, and name their limitations, as 
appear$ in s~ction I. · 

I have examined the secretary of state's office, and find 
your cot'poration provides in its powers as follows: 

"Said corporation is formed for the purpose 
of 'buying; selling or exchanging merchandise on 
commission and for profit for the advancement of 
.the interests of the grocery, jobbing trade and for 
the ownership of such real estate as may be neces
sary or convenient f01: such business." 

• 
Article 3 reproduces substantially what your charter 

names. with an additional phrase, using the! expression "in
equalities in the grocery jobbing trade, for the maintenance 
of equality prices on men;handise so classed in the code of 
regulations." As I stated to you verbally, these terms so used 
in article 3 could very readily be construed in your code of 
regulation, as well as in your practical operation, as power 
to fix a standard or figure whereby prices to the public or 
consumer should be controlled and established by your as
soctatlOn. The term "maintenance of equality prices" could 
be so.construed by your associa'tion as to have uniformity as 
to prevent competition in the sale or purchase of any given 
commodity you might agi'ec ujx:m. It could· also violate 
sub-section 5 of section r of said act, where you could agree 
not to sell below a common standard, figure or fixed value, 
and by which you could agree to keep the price of such 
article or commodity at a fixed or graduated figure, and yo,n 
could all raise or Jo·wer the price in exactly the same way, 
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system or plan, all of which would be in violation of the trust 
act, if not of the common law decisions as above cited. 

In your inquiry you ask me further, if any other articles 
contain anything contrary to the provisions of this law. ·with
out carefully examining all of the provisions submitted, I ·call 
your attention to article 13, sections 2 and 3, which sections 
provide that constituent corporations ·in the State can be
come members of this .company, shall subscribe to the pre
amble, code of regulation; etc., but shall own one share of 
the capital stock of the company, and shall pay such assess
ments as may be made to meet the expenses of the company. 

I need not call the attention of the learned counsel of 
your association perhaps to all of the authorities upot'l the 
subject, I am about to refer to, for if these ·rules have been 
submitted to able attorneys of the State they no doubt have 
investigated this matter; · but some recent decisions t:enclers 
your corporatiqn amenable to action on· the part of the State, 
and especialiJ,.action by the State against the constituent 
corporations that have bought stock in your company as do
ing it in violation of the charter and especially of the pub
lic policy of our State repeatedly anmmci~ttecl .. viz. : that a 
private corporation has no power to. become a stockholder of 
your corporation. It cannot be a subscriber nor owner of 
your stock neither can it pay assessments on the stock. 

I call your attention to the 4z<.l American State Reports) 
pag·e 17, where the court held "a corporation of any nature 
cannot either directly or indirectly through its agents, in the 
absence of express authority, become an incorporator by 
subscribing for shares in a new corporation. A corpora
tion bas no authority to in ves~ its capital stock in the stock 
of another corporation under statutory power, and invest its 
money in real or personal property, stocks or choses in ac
tion. An attempt by . the board of directors of a corporation 
to invest its ~apital stock in any corporation is 1tlt1·e vit·es and 
void. 

In the 48th American State Report, page 317, the court 
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held that a formation of a partnership between corporations 
is illegal, whether they are domestic or foreign. This de
Cision also discusses the general effect of trust contracts. 

See also 121 N.Y. 582. r8 American State Report, 843, 
71 American Dec.-687. 

In 36 American State" Report, page 130, Denny Hotel 
Co. vs. Schram, the court held one corporation cannot sub
scribe to the capital stock of another corporation. 

See also Morawetz on Private Corporations, _section 
433, where it provides that a corporation cannot become 
an incorporator by subscribing for shares in a new coi·pora
tion, nor can it do this indirectly through persons acting as 
its agents or tools. 

Also the 31 N. J. Equity, 475· The right of formitig a 
corporation is confehed by the -corporation iaws only upon 
persons acting individually anct not upon associations. 

The notes on pages J34, 135 and 136 of this decision are 
·very full, all sustaining the above criticism that I- have made 
on your article 13. 

There are other sections that would vest in the constitu
ent corporations powers that are inconsistei1t to the charters 
of said constituent companies under the Ohio and other State 
decisions. 

I therefore again conclude: 
First. That the language of 'the code of regulations un7 

der article 3, is broad enough for you to violate the public 
policy of the State as laid down by the State and Federal 
decisions. 

Second. The terms "maintenance of equality prices on 
merchandise" could be so construed by the praCtical opera
tion as to clearly violate section I of the trust law. 

Third. Sections 2 and 3 of article 13 is wholly in vio
lation of the powers vested in your company as well as in the 
constituent compal~ies in attempting to se11 stock to corpol'a
tions and to associate corporations with partnerships and in
dividuals for any purpose. 
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You might so construe article 3 in the practical work
ings of your association by omitting the maintenance of the 
equality of prices on merchandise, and amend that section so 
as not to conAict with the anti-trust law:, unless I misunder
stand the use of the terms therein, but I am at a loss to know 
how you will remedy the infirmities manifest in article I3. 

I appreciate fully the field of usefulness that such an as
sociation might occupy, and yet it would seem that the very 
life of the association depends upon the ability to make 
money for its individual members through the maintenance 
of prices, or, in other words, to eliminate to a greater or less 
degree competition. not only among yourselves, but it would 
be a great benefit to larger trusts or syndicates in carrying 
out their factor arrangements of other trust schen'les that 
have been so popular in the last few years. 

· Again thailking you for the uniform courtesy mani
fested, and your fairness in advising the State authorities of 
your willingness to be law-abiding, I am, 

Yours very truly, 
F. S. MONNETT, 

Attorney General. 

TAXATION: LISTING OF PERSONAL PROPERTY. 

Office of the Attorney General, 
Columbus, Ohi<?, December I7, 1898. 

W. D. Guilberl, Auditor of Slate, Columbus, Ohio: 
DEAR SIR:- Yonr esteemed favor of the x;rth inst., mak

ing inquir-y as to the 'effect of the sale of sugar in the State 
of Ohio by the American Sugar Refining Company, and 
other sugar refining companies, through factors or agents 
retaining the title of such property within themselves would 
not be subject to taxation under our general tax laws as such 
company, notwithstanding their non-residence. Jn reply T 
beg leave to state, that so far as· physical or tangible personal 
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property is .concerned, such as merchants' manufacturers' 
stock, in fact all property of non-residents, outside of moneys 
and credits should be reported for taxation, and is liable and 
subject to assessment for taxation in the. township, city or 
village in which the same may be situated, regardless of the 
residence of the real owner. That if the American Sugar 
Refining Company and other sugar refining companies, for 
any purpose or through any system or scheme retained the 
title 01: ownership of such property, it would be subject to 
taxation in these respective taxing districts. The nature of 
the contract will determine in each instance whether the 
property will come under section 2740 as well as under sec
tion 2735, the. substance of the latter I have above stated; 
the former section relates to the statements by merchants, 
consignees and commiss'ion merchants. If I understand the 

· nature of the contract submitted, unless the same has already 
been returned by the merchants it would be the duty of the 
assessing officer in each district after ascertaining the true · 
nature of the contract to either classify them as owners of 
such personal property under section 2735, or as merchants 
under section 2740, and find under the latter section the true 
average in compliance! with the merchant's statute, and place 
the same on the tax duplica.te for the five years next prior to 
the current year. Under section 166 it becomes your duty 
to so advise the county auditors, and they in turn to 11;ake 
the necessary corrections under section 2781, which provides 
if any person shall evade making a return or statement, !:he 
county auditor shall for e~ch year ascertain as near as prac
ticable, the true amount of personal property that such 
person ought to have rettirned or listed for not exceeding 
five years next prior to the year for \vhich the inquiry and 
corrections pro.vided for in the IJ.ext sections are made, and 
to the amount so ascertained as admitted for each year shall 
acid' so per cent. and multiply the omitted sum or sums and 
increased by their penalty by the rate of taxation belonging 
to the year or years, and accordingly enter the same on the 
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tax list in his office, giving a certificate therefor to the county 
assessor, who shall collect the same as other taxes. 

Respectfully submitted, 
. . . F . . S. MONNETT, 

Attorney General. 

REFILING OF PAPERS IN PROBATE COURT. 

Office of the Attorney General, 
New Lexington, Ohio, December 19, 1898. 

Senate Bill No. 220, Ohio Laws of 1898, page 287, pro
vides for the refiling of the papers in the Probate Courts of 
this State. vVe are arranging now to do this work, but are 
confronted by the follo,v ing difficulties: 

F irst. Tpe Probate Court was established in this coun
ty in r8sr, m}sl the first probate judge took his office in r8sz. 
Prior to 1852 the probate work was done in the Court of 
Common P leas. Are we authorized under this statute to 
file all the papers pertaining to the probate work prior to 
1852? lf not, what shall be done with the probate papers 
prior to that time? yVhat shall we do with cases begun in the 
Common Pleas Court and closed in the Probate Court? 
prior to that time? vVhat shall we do with cases begun in the 
Probate Court?. Does the probating of a will, appointment, 
inventory and appraisement, sale bill, account (and sale of 
real estate) each constitute a case or proceeding, or do they 
collectively constitute a case? Vve are required to make out 
separate fee bills for each of these proceedings, and so far 
as these matters have been numbered in this court each have 
been given a separate number. 

Third. The statute above referred to expressly says 
that the papers shall be filed up to January 1, 1888, and on 
and after that date the probate judge shall file all papers as 
required by this section of the statute free of cost. [Nov\~ the 
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original act was passed for some western county in r887, I 
think, and the above statute seems to apply to that act; but 
the act making it applicable to all the counties was not 
passed till April 26, 1898. The judges in all other counties 
could not' have complied with this act after January I, r888, 
for it was not yet passed, and was not passed for more than 
ro years after.] Now how are the papers to be fil ed from 
January I, r888, to the present time, as the statute above 
does not provide for it? Can the commissioners order the 
filing of the papers and allow compensation when the statute 
says that no ·compensation shall be allow eel? See 7 0. S., 
:237; 25 0. S., 13; 47 0. S., 48o; 57 0 . S., 20<). 

Fourth. The Senate bill above requires that when the 
papers are refiled pror>er memoranda shall be made upon the 
docket or index. Now, from r852 to 1879 the only docket 
was a mei'e memoranda of the proceedings and a few of the 
transactions in the settlements of estates-administrators, 
executors, guardians, etc., were kept in this book without 
orders or references to journal, page, as required by statute~ 
(From 1879 to 1894 there was no docket of any kind kept) . 
From 1894 to 1897 the docket is about like the first we men
tioned. Now, ·if we file these pajJe1·s, we must have a docllet. 
Can we under section 530 of the Revised Statutes of Ohio, 
make these dockets and place the proper entries in them as 
required by law? And can we 1·ece·ive compensat-ion for 01w 

service mtder sect·ions 531 aiLd 532? Can the commission
ers issue an order to transcribe these old and worthless dock
ets and allow us statutory fees fot· the same, or can we tran
scribe, rearrange and complete them on ··our own motion? 
§528, §528a. 
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OPINION ON CONSTRUCTION OF SENATE BILL 
NO. 220 (0. L., r898, p . 287) . 

(Requested l>Y Hon. l\f. 'W . vVOlfe, Probate Judge of Peny County, 0 .) 

Question No. I. Our Probate Court was established in 
said county in 1851~ and the first probate judge took his of
fice in 1852. P r ior to 1852 the probate work was clone in 
the Common Pleas Cour t. Are we authorized under this 
statute to file all the papers pertaining to the probate work 
prior to 1852? If not, what shall be done with the probate 
papers pr ior to that time? \i\That shall we do with cases be
gun in the Common Pleas Court and closed in the Probate 
Court? 

A·nswer. In order to intelligently answer the above 
questi01-i, comparis~m shouid be made between section I of 
article 3 of the Constitution of r8o2, with section r of article 
4 of the Con·stitution of 18 5 r. 

By the· 'fi rst named section the judicial power of this 
State was vested in a Supreme Court, courts of Common 
Pleas for each county, in justices of the peace, and in such 
other courts as the Legislature migh t establish. 

By section 5 of article 3, Constitution of 18o2, the court 
of Common Pleas in each county was vested with jurisdic
t ion of all probate and testamentary matter, granting ad
ministrations, the appointment of guardians, and such other 
cases as shall be prescribed by law. 

By section I of ar ticle 4 of the Constitution of 1851, the 
judicial power of the State was vested in the Supreme Court, 
and by the amendment of October 9, r883, in Circuit Courts, 
Courts of Common Pleas, Courts of P robate, Justices of the 
Peace and such other courts inferior to the Supreme Cour t, 
as the General Assembly may from time to time establish. 

Section 7, article 4, Constitution of r8sx, provided that 
there shall be established in each county a Probate Court, 
which shall be a court of record, opel'\ at all times and holden 
by one judge, elected by the voters o·f the county, ·who shall 
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hold his office for the term of three years, and shall receive 
such compensation, payable out of the county treasury, or by 
fees, or both, as shall be provided by law. 

Section 8 of article 4 of the Constitution of r85r, pro
vides that the Probate Court shall have jurisdiction in pro
bate and testamentary matters, the appointment of admin
istrators and guardians, the settlement of the accounts of 
executors, administrators and guardians, an<). such jurisdic
tion in hab.:!as· corpus, issuing of marriage licenses, and for 
the sale of land by executors, administrators and guardians, 
and such other jurisdiction in any county or counties as may 
be provided 1Jy law. _ 

By these sections of the different constitutions, it will 
b'e found that no Probate Court, as now constituted, was 
provided for by the Constitution of 18o2, but by section 5 
of article 3 of that Constitution, all probate and testamentary 
matters were attended to in the courts of common pleas as 
then constituted. 

By section 4 of the schedule attached to the Constitu
tion of 1851, provision \-vas made for the election o·f judges 
of P.robate Courts, as well as other courts, and a portion of 
that section reads as follows : 

"No suit or proceeding pending in any of the 
courts of this State shall be affected by the adoption 
of this constitution." 

As no suit or proceeding pending at the time of the 
adoption of the Constitution of 1851 was to be affected by 
the adoption of such Constitution, it followed that all suits 
and proceedings then pending in courts of Common Pleas 
cqncerning subjects, which-by the Constitution of r85r, was 
vested it'i Probate Courts, the same should have been com
pleted to final judg{nent without changing the jurisdiction 
of any pending cal13e from the Common Pleas to tht Pro
bate Courts. 
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I would conclude from the foregoing sections of the 
Constitution, and construing the act of April 26, 1898, in 
harmony therewith, that when section I of that act provides 
for the assorting, arranging and preserving "all the plead
ings, accounts, vouchers and other papers on file in the Pro
bat~ Court of such county," the same should be construed 
so as to include such papers as arc on file in the Probate 
Court as organized under the Constitution of r851, and does 
not include any causes, papers, pleadings, accounts or files 
of any kind now on file in the Common Pleas Court, ancl 
which was filed in some cause or proceeding pending in that 
court prior to the adoption of the Constitution of r8sr. 

1£ there arc any cases begun in the C<;>mmon Pleas 
Court and not closed in that court, the statute should be so 
constructed as to include only such as arc on file in the Pro
bate Court, as I do not think that it can be construed so as 
to include at~y d the files in the Common Pleas Court placed 
there prior::w the adoption of the new Constitution. l am 
supportccl 1n this construction by reading section 523, R. S., 
which provides that the Probate Court shall he held at the 
county seat, in an office in which shall be deposited and 
safely kept by the judge of the court, all books, records and 
fwpers pcrlain·iflg to !he court. 

It is such papers as have been deposited and kept there 
"p'ertaining to the court," that should bl! arranged and pre
served under the act in question. and not those deposited and 
kept in. any other court. · 

Questiou No. 2. "What is <\ case, cause or proceeding 
in the Probate Court? Docs the probate of a will, appoint
ment, inventory and appraisement, sale bill, account and sale 
of real estate, each constitute a case or proceeding, or clo 
they collectively constitute a case?" 

Allswer. For some purposes under the statute~ of 
Ohio distinctions have been made between the word "cause" 
and "proceeding." Jn , the act referred to. section 2 thereof 
provides for the compensation to be paid, which. says, "it 
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shall nol exceed the sum of zo cents for each case or cause 
so assorted, arranged, marked and docketed, and not ex
ceeding the sum of one cent for each of sai~ marriage cer
tificates, birth and death reports, and such similar papers 
so assorted and arranged.'' The word "proceedjng'' is not 
mentioned in that section of the act. The words "case," 
"cause,'' or •·proceeding·• arc used in section 3 of th~ act, 
which provides for the rrescn-ation of papers filed since 
January 1. r888. 

I am of the opinion that the terms "case" and "caust!'' 
arc u~ccl synonymously; no distinction, fot· the purpose of 
this act. should be made between these two terms . 

. \ ''cause'' is ddined by \Vood. in his civil law, as fol
lows: 

"A suit or action. • \nr question civil or criminal, con· 
tested before a court of justice." 

''Suit" and "action'' arc synonymous terms in Ohio. 
oth Ohio Report, 213. 

7th Hammond. pl. 2. p. -149· 
3d Ohio Circuit Court. 448. 
The terms "case" or "cause" arc therefore by judicial 

interpretation construed to be "suits" or "actions." 
\Vbilc th<: terms "suits" and "actions" are not used in 

lbc act under consideration, their synonyms "case" or 
"cause" are there used. 

"Proceeding" has a meaning when used in the statute 
distinct from cither "cause" or '·case." 

This has bel!n announced in the following cases: 
Linton vs. Laycock. 33 0 . S., r28. 
Hank vs. Slemmons. 34 0 . S.. r42. 
Olin vs. Hungerford, 10 Ohio, 271. 
\\'esterman vs. \\'estennan. 25 0 . S., 507. 

In the last case cited, the court said: 
"By lhc wore! proceeding is meant, not the steps taken 

or form of proceeding in an action. but a certaiu dl!scriptioll 
of suit which is not properly denominated an action." 
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Black vs. Hill, 29 0 . S., 87. 
Anml vs. Knox, 3 Bull, 787. (S. C.) 1 Clev. Rep., 285. 
::.. rctzger VS. "r l.:!ekers, 8 Rec., 98. 
Chinn vs. Tn15tecs, J2 0. S .. 236. 
C.. S. & C. R. H. vs. Sloan, 31 0 . S., t. 
In subdivision 7 of section 528, Revised Statutes, which 

provides for the keeping of a final record in 'Probate Comt, 
the term "cause" is th~rc used as follows: 

'·A final record which shall contain a com
plete recorsl in each cauu or matter of all petitions. 
answe·rs, demurrers, motions, returns. reports, ver
'd icts, a wards, orders, or j udgmenls." 

Petitions, answers, demurrers. etc .. etc., arc papers or 
pleadings filed in "cases'' or "causes." Final records shall 
be 'mack up in such . They arc more than "proccedi ugs." 
The probatiilg o( a will is not a "case'' or "cause. '' The 
granting of 'letters 9f administration is not a case or cause. 
The sale of real estate in Probate Court is an action. suit, 
case or cause. These instances . will serve to illustrate the 
distinctions to be observed. This distinction is observed in 
section 2 of the act in question where it provides for the 
payment of a "sum not exceeding 20 co::nts for each case or 
cause so assorted, arranged, marked and dockete<l." 

All the filings in such cause from petition to judgment 
constitute but one "case or cause." For that the judge gets 
not exceeding 20 cents . 

The absence of lhe word "proceeding;" f rom that sec
tion ( 2) o f the act is a reason to my mincl why "proceo::cl
ings" should not be paid for as "cases or causes." "Pro
ceedings'' must then be paid for under lhe last clause of 
said section 2, at not exceeding the rate of one cmt for 
each * * ~, paper so assorted and arranged." 

The foregoing answer-s the fi rst parl of your second 
question as to what is a case, etc. And answering the lat
ter part or said question, I conclude, that the probating of a 
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will, appointment, inventory and appraisement, sale bill, and 
account do not constitute a "case" or '·cause," and thert!
fore shall not be paid at 20 cents each cause, but the same 
should be paid for under the other part of said section at 
not exct!eding one cent each. 

The papers filed in an action for sale of real estate, con
stitute a cause or case, and such actions should be paid for 
at a rate not exceeding 20 cents each case. 

Question No. 3· The statutes above rcferred to ex
pressly says that the papers shall be fikd up lo January 1, 

1888, and on and after that elate the probate judge shall li lc 
all papers as required by this section of the statute frel! o( 
cost 

~ow the or iginal act was passe(] for some western 
county in 1887, I think. and the above statutes seem;; to ap
ply to that act, but the act making it applicable to all of the 
c;ou nties was not passed until Apr il 20. L898. The judges 
in all of the other counties could not have complied with this 
act after January 1. 1888. for it was •'ot yet passed. and 
was not passed for more than 10 years after; now how ~rc 
th~ papers to be fi led from January I. r888 to the present 
time as the statute above does not provide for it. Can the 
commissioners order the filing o{ the papers and allow com
pensation, when ·the statute says that no compcn.sation shall 
bl! allowed? 

An.Ji..,,cr. As to whether the original act was passed 
for any particu lar county or not docs not cut any figure in 
the answer to the question suggested above, and I do not 
consider that the fact that juJ.ges in all tht! counties could 
not have complied with saicl act after January 1, r888. fo r 
I he reason lhat you assig n, could nol have any effect upon 
a proper interpretation of the act as applied to the particular 
cast! in 4:!uestion. 

Jn answer to your inqu iry how the papers are to be 
filed f rom January I, 1888 to the present time, I think that 
section 3. of said act provides the method of filing bdore 
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that date, the same as section 1, provides the method of 
fili ug before that date. You will notice that section 3 pro
vides that "All pleadings, accounts, vouchers or other p~pers 
filed in such court in causes and proceeding·s begun or com
menced after the first clay of January, 1888, and all plead
ings, accounts. vouchers and other papers which shall be 
hereaft.!r filed in said Probate Court in each estate, trust. 
assignment, guardianship or other proceeding exparte or 
adversary begun or commenced after said first day of Janu
ary, 1888, sha ll be kept together as provi<kd in section T 

of this act.., 

1 think that citation from said section fully answers the 
interrogatory there proposed. 

:\ow as to whether the commissioners can allow com
pensation for the work done after January, £888, when ihc 
statute expressly provides (see the !alter part of section 3 of 
the act), "withoi.1t further compensation to such probate 
judge therefor:•·" 

Following the well settled rule announced in the case 
of Debolt vs. The Trustees of Cincinnati Township, found 
in the 7 Ohio State Report, page 237, I conclude that no 
extra compensation shall be allowed for the services therein 
provided for. 

The Supreme Cou rt of Ohio in that case said: "An 
officer whose fees a re regulated Qy statute cannot charge 
fees for those services only to which compensation is by law 
fixed." 

Is there any compensation provided for br this act for 
the scrvict:s required Lo be done by the probate judge in 
the matters therein specified after the first day of Jan nary, 
r888? 

Section 2 of said act provides "that the probate judge 
shall be entitled to receive compensation for assorting. ar
ranging. preserving and marking such pieaclings, accounts, 
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vouchers and other papers as required in the preceding sec
tion (section ?\ o. I), in s uch amount as may be allowed 
by the commissioners," etc. 

Turning to sect ion No. I, we find that it is only s uch 
pleadings, accounts, vouchers and other papers on file in 
the probate court begun or commenced prior to th,~ first 
day of January, 1888. 

Uy no construction that said section is capa.blc of, 
could that be extended to assorting, arranging and preserv
ing all such papers in matters b~gun or commenced after 
the first day of January, r888. 

The compensation provided by section 2 applies only to 
the work requ ired under section J, and that is the preser
vation in the manner stated of the papers filed in said court 
prior to the first clay of January. r888, and by section 3 all 
pleadings~ accounts, vouchers ami other papers filed in said 
court in caqses or proceedings begun after the first day of 

.January, 1888, and all pleadings, accounts, vouchers, and 
other papers which were hereafter fi led in said court ( nam
ing each) sha ll be kept together as provided in section r, 
and shall be so prcserv~d. (That is preserved in the man
ner set forth in section 1), ·without further co1Jl.pensation 
to such probate judge therefor . 

It seems very clear that the duties thus imposed upon 
the probate judge are duties 'for which he shall not be a l
lowed extra compensation, as the statute makes no pro
vision for compensation for such services. · " \Vherc ser
vice for the benefit of the public is required by law . and 
no provision for its payment is made, it must be regarded 
as g ratuitous. and no claim for compensation can be en
fo rced." 

Citing A nderson vs. Commissioners, 25 0. S., p. 13 : 
"Th..:: fact that a duty is imposed upon a public officer will 
not be enough to charge the public with an obligation to 
pay fo r its performance .. for the Legislature may deem the 
duties imposed to be a full cornpensation by the privileges 
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and other emoluments belonging to the office, or by fees 
permitted to be cha rged and colkcted for services con
nected with said duty or services, and hence provides no di
rect compensation therefor to be paid out of the public 
tr~asury ." 

Strawn vs. Commissioners, 47 0. S., 408. To the same 
cn:ect is the case of Jones, Auditor vs. Commissioners, 57 
0 . S .. 18g, and especially on page 209. 

Question Xo. 4· T he Senate bill above requires that 
when the papers are refiled proper memoranda shall be 
111aclc upon I. he clock ct. or index. Now, from J 8 52 to J 879 
the only docket was a mere memorandum of the proceed
ings and a few of the transactions in the settlement of es
tates. T he administrators, executors and guardians, etc., 
were kepi in this book without. orders or · rcf..:rcnces to 
joumal and page. as required by statute. From T879 to 1884 
I here was no dock~t of any kind kept. F rom 1894 to r897 
the docket is about like the first we mentioned. Now, if we 
file these papers \~~ must have a docket, can we under sec
tion 530 of the Revised Statutes of Ohio make these dockets 
and place the proper entries in them as required by law, and 
can we receive compensation for our services under sections 
53 T and 532? Can the commissioners issue an o rder to tran
scribe these old and worthless dockets and allow us statutory 
fees for the same, or can we transcribe, rearrang-e and com
plete them on our own motion? 
. .. . AIISi\lr!r. To the questions as above proposed I will at
tempt an answer in their proper order. 

The act referred to of April 26, 1898. docs not contem
plate preparation or keeping of any other docket, record, in
dex, journals or other book lhan was a lready provided for 
hy section 528 of the R evised Statutes of O hio. That act 
must be so construed with reference to the object of it which 
is set forth in the title thereof, viz.: To "providt! for the 
proper a rrangement and preservation of certain pleading 
and papers on file in certain probate courts." 
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T he records in which reference to memoranda required 
should be kept was provided upon the organization of the 
Probate Court and is contained in section 528 cited, and 
includes a criminal record, an administration docket, a 
g uardian's docket, a civil docket, a journal, a record of 
wills, a final record . a record of accounts, an execution 
docket, a marriage record, a record of bonds, a naturaliza
tion record, and by sections 3821-91, of Bate's Revised 
Statutes, a record of unclaimed deposits in banks shall be 
kept. So that the act in question does not add to the num
her of vol umes to be kept by the probate judge, but merely 
provides that there. shall be entered "proper memoranda 
upon the docket record or index entries o-f such cases. causes 
or proceed ings respectively, " for the purpose of re<~dily 
finding the Ol'iginal papers. which are to be assorted and 
arranged as provided in said act. In other words ' 'the 
papers, assorted and arranged shall be properly jacketed 
and otherwise tied, fastened or held tog·ether and be num
bered, lettered or otherwise marked,'' and proper memo
randa placed upon the docket. record or i1idex entries rcferr
iJ;g -to the same. so that they can be reacli.iy founcL Such 
s<.!rvices performed by direction of section r of said act is 
par t of the arrangement, marking and docketing for which 
compensation may be awarded under section 2 . 

f\o extra compensation is to be charged or paid fo r 
Sllc/1 labor in addition to that provided for in section 2. 

In the last query you say, "If I file these papers I must 
have a docket, can we, under section 530 of the Revised 
Statutes of Ohio, rnakc these dockets, and place the proper 
entries in them as required by law? 

The probate judge who undertakes this work cannot 
receive extra compensation -for the work required in placing· 
proper JJICJJIOrG"tda upon the docket, 1'ecord 01" ,iude:r l!ll

tries. If in fact no docket was ever had and such a docket. 
record or index as is contemplated in section 528 has never 
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been obtained, and never been kept, full authority is given 
under section 528 to the county commissioners to purchase 
the same at the expense of the county. 

I am of the opinion that the purpose of said act 
was not to require as part of the services to be performed 
thereunder, the opcniug ol uew dockets, 1·eco1'ds, journals, 
indexes, or other books, but merel'J' to place the me11/o
ralldllm ·requi·red b)' said act upon those which arc pre-sup
posed by said Hct, to have been in existence and kept in such 
office. Therefore, if such records had not been open~d, pro
vided for by section 528, and the records of the business or 
any ))Ortion thereof transacted in the court during the con
tinuance in office of any former probate judge thereof, had 
not been made as required by law by the probate juclg..: 
whose duty it was to make such entries or records, the pro
bate judge may make the proper records, entries, records 
and indexes so omitted by his predecessor or predecessors in 
office, and for. suc/t services in mailing such 1'ecords, e1~trics 
and inde.1.·es, the probate judge shall receive the same fees 
as are allowed by law for Jibe services in the manner suggest
ed by sections 530, 531 and 532 of the R. S. And the labor 
thus required would not be compensated by the amounts 
provided for in section. 2 of the act in question, but the com
pensation for s1.1ch services performed under sections 530, 
53 r and 532, shall be paid in addition thereto by the authori
ty, and in Lhe manner as therein staled. 

Respectfully submitted. 
E. S. MONNETT, 

Attorney General. 


