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Auditor; Pa._v of. 

real p1·operty in the c:ouirty below th e .aggregate value on the 
. dnplicate of the precedirtg :vear, and not including the 
value of new structures as returned by the assessors for the 
current year. 

I make this limitation because the board of equalization 
is limited in a like manner. 

In closing 1 clt:em it not improper to say, that if city 
counCils were a little more· careful in the selection of mem
bers of boarcls of equalization, and such boarc)s more careftil 
in tl1e discharge of their duties, that much of the injustice· 
complained of would he avoided. 

· Respectfully yours, 
JS .<\IAH PILLARS, 

Attorney General. 

AUDITOR; PAY OF. 

State of Ohio, 
Attorney General's Office, . 

Columbus, December, 1878. 

D. M. Brown. Esq .. .Pro.~ecutiug Attorney Carroll Count~·, 
Crwrolllon . Olti:1: ' 
Dr::,,n Sm :-Tu answer to yours of the 2oth inst., I have 

to say. that a county nuditor is entitled to no compensation 
except what is specifically provided for in the general act 
fixitl g' the salary, etc., of auditor. 

Respectfully yours . 
. ISA,IAH PILLARS, 

Attorney General. 
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·'Soldiers' Relief Fum/.;'' County Commissioner in Rega·rd to 
-ConniJ• Seat; Removal qf. 

"SOLDIERS' RELIEF FUND;" COUNTY COMMIS
SIONER IN REGARD TO. 

State of Ohio, 
Attorney General's Office, 
Columbus, December 23, 1878. 

C. A. Atki~tson, Esq .. Prosccuti11g Attorney Jacl~son County, 
!acksult, Oltio: 
DE:AR SrR :-Yours of the 18th inst .. inquiring as to 

"what the powers and duties of the cotnlty commissioners· 
are tmder the amendatory act of 1873, in regard to the sol
cliers' relief fund, came duly to hand. I do not see how I 
can make their duties any plai ner than does the original act 
of 1865 and the autendatory act you refer to. 

If I knew just the question you were troubled with r 
would endeavor to assist you. 

Respectfully yours, 
ISAIAH PILLARS. 

Attorney General. 

COUNTY SEAT; REMOVAL OF. 

State of Ohio. 
Attorney General's Offi~ 

Lima, December 3-~ 

Messrs. C. L. Coo-rman, D. Da1.C!{ord and f. A. Ca/fa.glter, 
Bella4·re. 01!-io : 
GENTLEMEN :..:...... Your letter of the 24th in st. reached me 

here, and I have given your inquiries a careful ~xamination. 
First.:_! have no doubt but that proceedings for the re

moval of a cou11t;y seal can be legally commenced by- giving 
notice thirty (30) days prior to the commencement of an 
adjourned session of the Lrgislature. 
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Ta:r Notice; Publishing of-Ta.x Lcv£ed; Sold·ic1·s' Rel1'e{ 
Fund. 

Second-Even if any such notice was illegal and the 
Legislature should act upon it, and pass a law authorizing 
a vote, such act, and the vote thereunder would, iry my judg
ment; be valid, and so held by. the court. About this I have 
no doubt. Respectfully yours, · 

ISAIAH PILLARS, 
Attorney General. 

TAX NOTICE: PUBLISHING OF. 

State of Ohio, 
Attorney General's Office, · 

Columbus, January 2, r879. 

A. H. ¥Vi/son, Esq .. Prosccuti11g Attorney Logan, Ohio: 
DEAR SIR:-Yours of the 27th ult. came duly to hand, 

and in answer would say, that the section you refer to, re
quires the notice to be given for two week~. but two inser
tions is all that i~ required; that is, one insertion ca.ch a•eek. 

(75 0. L., 48o). 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

TAX LEVIED; SOLDJERS' RELIEF FUND. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 3, 1879· 

C. A. Atkinson. Esq., ProseC11ting Attorn-ey, Jackso·n, Ohio: 
DE:\R SrR :- Yot)rS of the 28th ult. came duly to hand. 



556 Ol'JNIONS Ol' THE ,\TTORNEY GENERAL 

Jones, D·r. W. (-f/.-Anditor -of State Adviser. 

There has not been for several years past a State tax 
levied for .. Soldiers· Helief Fund." 

The county map you describe, I should think, will an
swer the purpose of the law. Respectfully yours, 

. ISAIAH PILLARS, 
Attorney ·General. 

JONES, DR. W. W. 

Stat<; of Ohio, 
Attorney General's Office, 

Columbus, January 7, 1879· 

Dr. /tV. IY. Jones, Toledo, O!rio: 
Mv Dt.AR Sw :-Yours of the ;)th inst. came duly to 

hand. 
My talk and communication with the city solicitor of 

Dayton was precisely of the same character I had with you, 
and was inofficial. 

The question has never com-t: before me, so that I could 
give an official opinion, which would have any valid force. 

Respectiully yours, 
ISAIAH PILLARS, 

. Attorney General. 

t\UDITO.R OF STt\TE ADVISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 7, 1879. 

M. c. WattCTSOH; Esrh Treasurer Cuyahoga. co,~My, Cltrue-
101Hi, Ohio: 
DEAR SIR:- Yours of the 4th In st., came duly to hand, 

and in answer would have to say, that the matter about which 
you write and desire to be advised, is one which is especially 
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Mileage_: of 0/fi.cer ·in R~,;ie--..uing the Writ-Stone; the 
Righ.t to Quarry ou State P·roper(y on Lease- of Con
tract With B. P. litl. 

under the directions of the ·auditor of state; I would 'not 
therefore, be justified or warranted in giving any opinion in 
the matter, t·xcept at the request of the auditor of state. 

Respcctft;ll y yours, 
ISAIAH PILLARS, 

Attorney General. 

MILEAGE; OF OFFICER IN REVIEWING THE 
WRIT. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 7, 1879. 

M. D. Mann, Esq., Prosecuting Attorney Pa,1udi1tg Coun-ty, 
Paulding Ohio: 
DEAR SrR ::_Yours of the 6th inst. came d~Jly . to hand. 
Nly answer to your inquiry is, That, in my opinion, the 

officer is en~itled to mileage for the number of miles he nec
essart'ly travels in reviewing the w.rit. 

Respectfully yours, 
ISAIAH PILLARS, 

At~orney Gener.al. . 

STONE; THE RIGHT TO QUARRY ON STATE 
PROPERTY or-r LEASE OF CONTRACT WITH 
B. P. V-l. 

State of Ohio, 
Attorney General's. Office, 

Coltimbus. January 8, r879. 

W . !. !acl.·so·n, Esq., Ch-ief Euginecr Public l:'Vorks: 
SrR :-Yours of the 23d ult. , enclosing copies of lease 

entere'd into between the board of public works and A. L. 
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ineligibilit-y of N on-Reside11t to Fill l/t.e Position of d Elder 
B-rother'' of a Pn.mily ·in the Oh1io State Reform. School. 

Conger, of the dates of .May 28, 1870, and February I I, 

1873, for the right to quarry stone on the property of the 
State upon certain terms and asking my opinion as to the 
v'alidity of said contract of lease, has been care fully con

. sidcrcd by me. 
The powers of the board of public works are, and always 

have been s trictly defined by statute; and it can legally only 
do such acts, create such obligations, and lease such portion 
of the public property, as is especially authorized uy stat
ute. 

I find nothing in the la\vs which, eithe1· expressly 01· by 
implication, authorized the board of public works, to ~nter 
into the contract of lease, referred to. And therefore, I am 
compel lee\ to say, they were unauthorized; and the lessee 
acquired no right under th em. 

Respectfully yours, 
ISAIAH PILL ARS, 

Attorney General. 

JNELIGIOILITY OF NON-R£SIDE~T TO FILL THE 
POSITION OF "ELDER t·ROTHER" OF A 
F.A!\HLY I~ THE OHIO STATE REFORM 
S¢HOOL. 
[Copy.] Letter of inquiry from .f. C. Hite, Superin

tendent Ohio Reform School. 

"Lancaster, January 7, 1879. 
"General Pillars: 

"Dr: .. ,n Sm :-I am instructed by the commissioners of 
the Ohio Reform School to ask your opinion relative to the 
eligibility of one of the officers of this institution. I have 
employed a gentleman, who was · o nce a resident o f O hio, 
hut afterwa rds lived in. the State of Indiana and still later 
in the State of Michigan. · 

"I employed him because he had experience in the re
fo rmator y work. He is in cha rge of a 'family: and is called 
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Scri-p 1 s Not M oncy. . 
------- -
an Elder Brother. The question is, is he ineligible, even if 
he voted in om: or both l,f lite States nanrcd . to be an Elder 
Brother, in this institutil.lll? f'lcasc aliS\\;cr on opposite 
page. 

"Rcspcct~ully, etc.. 
'' f. C. HlTE. 
'
1Superi ntendeut." 

Following the answer thereto: 
Columbus, January 8, -1878. 

There is nothing in the statute which would render the 
party inelig ible. 

It is simply a question of policy as to whether an em
plo~·e shall be~ a res_ident of Ohio, or not. 

Probably the better rule would be to select them from . 

the State of Ohio. 
Respectfully yours, 

ISAIAH PlLLARS, 
Attorney General. 

SCRIP IS NOT lVIONEY. 

State of Ohio, 
Ailorney General's Office, 

Columbus. January 8, 1879. 

. . 
Orrin Tlwldt<r. EscJ., Auditor Perry Coul!l)' .. New Le,ril~g-

ton, Ohiu: 
S11< :- The scrip is not money, and you are not en-

1 i tied to a percentage on it. 
Respectfully yours, 

ISAIAH PILLARS, 
.- Attorney General. 
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TreM')' of 1840 BetH•cen U. S . a'nd Gn:at Britia~n~Leoiue, 
David; Extrad,:tion for'Requisiti~on for. 

TREi\ TY OF 1840 BETvVEEN U~ S. AND GREAT 
BRlTAIN. 

State of Ohio, 
Attorney General's Office, 

Columbns. January 8, 1879. 

Him. B. /FVooh·crlon, J:srJ .. l·'rosccuti~tg Allomcy Hurot£ 
Cou~tty, Norwalk, 0/rio : 
DEAR SJR:-Yours of the date of January 4th came to 

hand yesterday. 
On examination I lind the Lreaty of 1840, between the 

United States · and Great Britain provides for extradition 
for the crimes of n1urder, assault with the intent to lllllrder, 
piracy, arson, robbery, and forgery. 

I can.rlOt find that the list has been s ince enlarged. 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

LEOINE, DAVID; EXTRADITION FOR REQUISI
TION FOR. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 13, 1879. 

To His E.,·cellency, R. M. Bislrop, Govemor of Olrio .' 
.. The application for the revocation of the warrant is

sued upon the requisition of the governor of New York, for 
the arrest and extradition of David Leoine. upon the charge . 
of ol:itaining goods under .false p retenses, has in connection 
with the affidavits and other proofs in support of said appli
cation been carefully considered by me. 
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R!t·ssell, Ma tthe<.v, Wilt Case, Fiua.t Settlement of, to the 
Colwmbu.s As'ylnm for the Insa-ne and Deaf aud Dumb, 
With State·me1tts Following. 

\ 

I am "clearly of the .opinion from the showing so mad.e 
that said warrant for the arrest and extradition of said 
David Leoine was obtained for the purpose of subserving 
private interests in attempting to enforce the collection of a 
debt owing by said David Leoine to Niessrs. H. B. Claflin 
& Co., and the same therefore in contravention of the pur
poses contemplated by the extradition laws of the United 
States; and of the joint resolution of the General Assem
bly of Ohio of the date of March 25, 1870 (67 0. L., 171). 
I therefore recommend that said warrant so. issued as afore
said, be revoked. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

RUSSELL, MATTHEW, WILL CASE, FINAL SET
TLEMENT OF, TO THE COLUMBUS ASYLUM 
FOR THE INSANE AND DEAF AND DUMB; 
WITH STATEMENTS FOLLOvVING. 

State of Ohio, 
Attorney Ceneral"s Office. 

Coltunbus. January T 5· 1879. 

Colonel E . !. Blollll·t. P.res£dent Boa1'd of Directors of Co
lwmbus Asylum for i-nsane, Columbus, Ohio·:. 

DEAR SIR :-Having finally closed up and real
ized the money upon the bequests to the Colum
bus Asylum for the Insane, and to the Deaf and ·· 
Dumb . Asylum at Columbus. Ohio, provided for in 
the· last will and testament of Matthew Russell , 
deceased, I deem it very proper to make a somewhat fu ll 
statement vvith regard to the matter. This is the more de-
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Russell, J11atthew, /11/i//. Case, Final Settle·Jneu.t of, to the 
Col1.1111bus Asy/.um. /'o·r the f11sa·nc and Deaf ami Dumb, 
fi/1'1:t1J. .Sta/C/1/CIIfS l-"111/0a•ill[.. . 

sirabk , inas1illlch as h<)t il th~: in:;titutions have, with in the 
past year. bt~::n reorganized bv acts of the General Assem
bly, and new board~ or di red(ors appointed, many of the 
members of w h ich l1oard~ 111ay not. ht~· familiar with a ll of 

the pr<1cec·din~s" had in the Gl:'c . 

Tn July. 1877 . . Matthew l{ns~t::l l died in Jefferson Cvun
ty, O h io, leav ing a l;Lst will and testau1ent of w hich the fo l
lowing is a copy : 

I, Matthew Russell,. of the county of A11c
gheny, and State of Pennsylvania, being of sound 
mind, memory and understanding, do make and 
publish this my last will and testament, hereby 
revoking and making void all for mer vvills by me 
at any time heretofore made. 

A·nd first. l di rect that n1v boclv be clecentlv 
illl'e rrt'd in Pinq:~Tove C raH·ya;·c] ( \l(artin t\dam :s 
place of hnrial) . I:rn:'hcrel':k Town,.;hip. JeH'erson 
County and St·at·e o:ll: O hio . 

.'\;;to such <·:Male ;1:; it· hath pleased (;(ld t·o:, i ll 

t rust me with. l di~po:;c o:,f the ,;;.unc a:-; follows. vi;-.: 
· 1 tcm. · I give. devise and l1equcath lv tl1e 
Lunatic Asvlu m of the State of Ohio. situate at 
Columbus, Ohio, the sum oi thi r ty thousand dol
lars. 

/te~n. I g ive, devise and bequeath to the Deaf 
and Dumb Asvlu m. situate at Columbus, Ohio, the 
stnn of twent}; thot~sancl dollars. 

/tent. I give. devise and bequeath to ·Mat
thew C. H ussell. of Brushcreek Township, J effer
!'on Cou ntv. O hio. the sum of one thou sand dol-
lars. · · 

Jte·111.. I g-ive. devise and beque;Jth to NaJ.JC.Y 
Russel l. daug hter <)f }.lSE'ph Hus;:cll. of: T: rnsh
crcek 'fownsltip, JeiTcrson C<:>untv. Ohi•J. live hun
dred dollars. 

ltc·/11.. J givt~, devi~e and bequeath to Ann 
Cope, of. Urushcreck Township. Jclh::r:;on County, 
Ohio, tht: su111 of five hundred dolbrs. 
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Russe!.l, M a.tthc'iu, W -ill Ca.se, Final S ctrlcmen.t of, to the 
Colu·mbus Asylu·m jo1· the Insane and Deaf and Dumb, 
With Statements Following. 

Item. I give, devise and bequeath to Robert 
Russell, son of George R ussell, parish of Estraw, 
county of Tyrone, Ireland, the sum of two thou
sane\ dollars. 

1 te·m. I give, devise and bequeath to Robert 
Anderson, son of Wil!ia111 Anderson, former ly of 
Ki lian, county of Tyrone, the s um of two thousand 
dollars. 

ltcw. 1 give, devise and bequeath to Ann 
Swiney, o f Ra111elton, Donegal County, I re land, 
the sum of five hundred dollars. 

1 tem.. ·I do hereby nom inate a nd appoint Wil
liam F loyd, of the citv of P ittsburg, Pennsylvania, 
and Joseph Jackman, of B rushcreek Township, Jef
ferson County, Oh io, executors of this my last will 
ancl testament. · 

In witness whereof, I, ?vlatthew Russell, the 
testator , have to th is, ·my will, set my hand and 
seal, th is fifteen th clay of May, A . D. 1877. 
[sBr..] 1\'[ATT HEW R USSELL. 

S igned, seakcl, published and declared by the 
above named Matthew Russell as and for his last 
will and testament . in rile pt:csence of us, who 
ha vc hen~utltl) subscr ibed our names. at· h·i~ ·n::<jlleSt, 
~ts wil'nt::'sc:; t·hen :to. iu the p r~:senct: of the said t·es
tat<•r ;11 11.1 <) f ~·ach •)lh<·:r. 

K lHN .F . 'iVkENULTY, 
·1-J. S. FLOYD. 
THOS. FLOYD. 

Mr. Ru.<;sell left no k indred nearer than first cousins. 
He had, at the time of his death, on deposit 'vith a safe de
posit company of Pittsburg, Pennsylvana , in money and se
c urities some $6s,ooo.oo. 

On the discovery of the will, sometime after his death, 
a cont1:oversy a rose between the heirs, who ani numerous 
and legatees as to the proper ·place for the probating of the 
will, it being contended by the -heirs that his p lace of dom
icile wlien he died, was J efferson County, and that the will 
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Russell, lltfat.the·w, w·ill Case, Fi·nal Settle1'nent of, to the 
Columbus Asyl11mlor the J.nsane aml Deaf and Du.mb, 
With. Statements Followi-ng. 

should be there probated; and upon the other hand, that his 
place .of domicile was in Pittsburg, where with his means, 
he had gone to reside some three years before his death, 
a11d that during said time he had but occasionally made a 
visit to Ohio at his old home, where he had resided for many 
years. 

The heirs hoped that by having the will probated in 
Jefferson County, Ohio, they could easily contest it and set 
it aside and tl1ereby avoid the btqnests, which they would 
undoubtedly have accomplished, had the will been probated 
in Ohio. · 

It was all important t.o the Ohio· institution to defeat 
this attempt and have the will probated in the city of Pitts
burg. For· this 1)lirpose, my predecessor, Hon. John Little, 
with the assent· of the board of directors of insane Asy
lum, and Deaf and Dumb Asylulll called to his ass.istance 
Thomas iVL Marshall, an att·orm:y of Pittsburg. and ·\·V. P.: 
Hays, an attorney in JciTerS(lll County, Ohio. After a hear
ing in October, 1877, in the Court of the Register of Wills for 
Allegheny County, . Pennsylvania, the will was there ad
mitted to probat'e. From this adjudication an appeal was 
taken to the Orphans' Court of that county, where the case 
was pend·ing for trial " "hen I came into office. I at once 
made myself familiar with all the facts in the case and pre
pared for the trial of it. 

Before the case came on for trial in the Orphans' 
Court, the following proposition was submitted on behalf 
of the heirs for a settlement: 

Columbus. ~{arch 2. 1878. 
On behalf of the heirs-at-law l\'i:atthew Rus

sell. late of Jefferson Countv. O h io. clec<::ased, we 
propose to compromise the {lifferen~·<;: betweer1 the 
parties interested in his estate as follows·: 

"The Hospital for· the Tnsanc and the Deaf 
and Dumb Asylum to take $z8.soo.oo in full satis-
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Russell, Matthew, vflill Case, Fi11al Settlement of, to the 
Columbus Asylum for the insane and Deaf and Du·mb, 
With Statt:ment~ Follmtring. 

faction of the legacies left to them ancl to turn over 
lo the heirs $zr ,soo.oo, the balance of said leg-· 
acies. 
· ''T.his proposition leaves the burden of paying 

the collatet·al inheritance tax of the State of Pem1-
sylvania on the heirs. 

'T H. MILLER, 
. '']. DUNBAR, 

"On behalf of the heirs of Matthew Russell, deceased." 

A joint meeting of the two boards of directors was at 
once had in this office t<;> consider said proposition. 

At said meeting the members of the boards, with one 
exception, were unanimou~ in din:cting me to proceed to 
Pittsburg. and, if J could get no better terms, to accept the 
proposition of settlement. 

The case was set for trial March 13, r878, and upon 
said clay I met the parties in Pittsburg; and finally con
summated the settlement at $30,000 to the Ohio institutions, 
three-fifths of said amount to go to the Columbus Asylum 
for the Insane, ·ancl two-fifths to the Deaf and Dumb Asy
lum, and had the '..vill probated. 

Pending this controversy to probate the will. an admin
istrator had been ·app?inted upon the estate of said Matthew 
Russell. deceased. into wbo~e hands the entire assets of the 
estate had passed. 

The next vexatious proceeding was having to get the 
assets out of tht: hands of this administrator and into the 
hands of the executor under the will. 

This was not accomplished until in October last, and 
after various proceedings, one question in the matter going 
even to the Supreme Court of Pennsylvania for determina
tion.·· 

After the assets were thus finally placed in the hands of 
the executor, some little delay occurred in converting them 
into money. This was finally done, however; and an account 
filed in the Orphan's Court for distribution, and set for 
hearing December zrst last. 
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Thereupon came in a new batch of Tteirs, not parties 
to and unknown at the time of the· compromise, who filed 
exceptions to said account and contested. the right of the 
Ohio institution to take under said will. 

This position was assumed on t\~o grounds. first, the 
want of their legal capacity to take; and second, want of 
identity. 

After a· full hearing. the exceptions were overruled, and 
distribution ordered. The matter was then delayed for 
tw.enty days to give the parties t!te right to appeal. The 
appeal not being perfected, I met the· parties interested in 
Pittsburg on the r3th inst., to finally close up the matter, 
and receive the bequests under said compromise. 

Messrs. Marshall and Hays were unwilling that the 
funds should pass out of the hands of the executors until 
their fees for legal services had been paid. Thev therefore 
receipted to .the executors fot' a sufficient amou;1t to cover 
their cha~ges . and applied the san1e to the payment of their 
accounts; and delivered to me their respective accounts so 
receipted, which I herewith enclose. as well as a complete 
statement of the legacies so received by me. 

These show a net balance as follQws: 

To the Columbus Asylum for the Insane .. $r6,329 
To the Deaf and Dumb Asylum ......... . 10,886 

Total ............................. $27,2I5 · 

These amounts I have paid into the treasury of the 
state and placed to the credit of each in~titution in a special 
account for the respective amount!' going to each. A copy 
of this was sent to the president of the board of directors 
of the Deaf <!nd Dumb Asylum. with the change from $x6,-
329 to $ ro,886, also from Columbus_ Insane Asylum to the 
Deaf and Dumb Asylum in clause marked. The receipt of 
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the treasurer for $16,329, the amount placed to the credit 
of the Columbus Asylum for the Insane, I herewith enclose . . 

I have made the statement thus full, so tha_t a history 
of the bequests might be presented, and should the board so 
desire, ordered to be made a part of their next annual re
port, and thus preserve the matter in permanent form. 

Respect fully yoms, 
ISAIAH PILLARS, 

Attorney GeneraL 

P. S.-1 brought the money in person from Pittsburg, 
thus saving the institutions. 

TO COLUMBUS ASYLUM FOR THE I NSANE THRE!::-FIFTHS OF 

$JO,OOO, .~MOUNT OF COMPROMTSP. $18,000. 

Marshall's fees as per account· herewith filed. $540 
Hays' fees as per account herewith filed. . . . 555 
Three per cent. to self as attorney general's 

services . . . . . . . . . . . . . . . . . . . . . . . . . . . . 540 
Three-fifths of expenses in three trips to Pitts-

burg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36 

$I8,ooo 

1,671 

Halauce ..... . . . . .................... . ... $r6.329 
Paid into treasury January 15, 1879. 

TO 111•:.'\f ANI) DUMI: ASYLlJ!\'( TWO-FIFTHS OF $JO,OOO, 

AMOU NT OF COMPROMISE $12,000. 

Marshall's fees as per account herewith filed .. $36o 
Hays' fees as per account herewith filed. . . . 370 
Three per cent. to self as attorney general for 

services ....... ....................... 36o 
Two-fifths of expenses in three trips to Pitts-

burg .... ; . . . . . . . . . . . . . . . . . . . . . . . . ... 24 

$£2,0oo 

r, r r4 

Balance .... .... . . ........ . ....... . ..... . $ro.886 
Paid into treasury January IS, 1879. 
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Attorney General Not Legal Adv iser. 

1\TTORNEY GENERAL NOT LEGAL ADVISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, January IS, 1879. 

r'v. G. Beebe, Esq., Mt . G·ilead, Ohio: 
D Et\1{ Sm :-Yours of the 9th inst., I found on my re

turn here yesterday. 
I am wholly unauthorized to give you an opinion about 

the m'atter. The statute makes me the legal adviser of cer
tain officers, and outside of them I have: no power to act. 

· Respectfully yours, 
ISAi AH PILLARS, 

Attorney General. 

ATTOHNEY GENEH.t\L 1\0T LECAL t\OVISER. 

State of Ohio, 
;\ ttorney General's Office, 

Columbus, January IS, I879· 

Hon.. B .' F. Thomas, Proba.te Judge, Ha·m.ilton, Ohio: 
DEAR S1R :~Yours of the r4th inst., came duly to hand. 
I am ~~ot authorized under the statute to give you an 

opin ion on the question submitted. The prosecuting attor
ney is ·made the legal adviser of all county officers. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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David Levine, Etc.-Recorder's . Office; Duties of Officers. 

DAVID LEVINE, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 15, 1879· 

Hou. George Hoadly, Cincinnati, Olt·io: 
DEAl{ SiR:-Yours of yesterday can~e duly to hand. 
I assure you, that, so far as I am concerned, no further 

action will be taken in the Levine extradition matter until 
all parties are fully heard. 

Respectftllly yours, 
ISAIAH PILLARS, 

Attorney General. 

RECORD.ER~S OFFICE; DUTIES OF OFFICERS. 

State of Ohio, 
Attorney General's Office. 

fV. 0. Halla·t()ay, Esq., Recorder Clinton Cortnt)•, Wilming
ton, Ohio: 
DEAR Srn :-Yours of the l~th inst. duly received. 
The records of your office must be open for free pub

lic exarnination. Should you be asked to make the examina
tion, you can then charge, and tlren only. 

Hespectfully yours, 
ISAIAH PILLARS, 

~\ttorney General. 
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Com.missione1;s' Report; Publishing oi-AndZ:tors' fees. 

COMMISSIONER'S REPORT; PUBLISHING OF. 

State of Ohio, 
Attorney General' s Office, 

Columbus, January 16, 1879. 

John M. ~<.;prigg, Esq., Prosecuting Attorney Montgomery 
County, Dayton, Ohio: 
DE:\R Sw:-Yours.of the roth inst. came duly to hand. 

Press of business has caused the delay in the answer. 
The act of April 8th, 1876 (73 0. L., 141-2), was in

tended to control in the publication of the cot111i1issioner's 
report. 

But, notwithstanding this, I have no doubt but that it 
·would be entirely competent for the attditor, probate judge, 
treasurer and commissioners, under the act of l\'Iarch 26, 
r876 (73 0. L., 75), to cause· said report to be published in 
a German newspaper of ·:Montgomery County. 

Respectful! y yours. 
ISAIAH PJ.LLARS, 

Attorney General.. 

AUDITORS' FEES. 

State of Ohio, 
Attorney General's Office. 

To the Commissioners oi Darlle Count·y, Ohio: 
GENTLE.MEN :-At the request of your legal adviser, 

Mr. C. l\·1. Anderson. T submit the following- as my 
opinion ,' as· to the compensation of county auditors prior to 
the passage of the act of 1877: 

Laws governing auditors' fees. 
Fees in road ·and ditches provided by laws 1859 S. & 

C., 636. 
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Auditors' Fees. 

Next laws r86r pages 7 and 8. 
Next laws 1862 page 104. 

Next laws 1865 pages 125 and 126. 

Next laws r867 pages 249 and 250. 
Next laws S. & S. page 371. 
Next laws 1876 page 127. 

Next laws 1877 pages 125 and 128. 
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The last clause of the act of · 1859, S. & Cr., 636, where 
the service is required to be clone and authorized by law 
to be done, "for such services only, where no fees are pro
vided; then he may be allo,¥ed compensation by the commis
sioners the same fees as for like services. But, my opinion 
is that the,re are no services required of auditors by the law 
to be done b_v him in road or ditch proceedings but wbat 
are full_v provided for fees by the . act of March 30, 1859 ( S. 
&Cr.,636). 

First-For a:ll inde:t·~ng, reca·rdi~t.g all proceed·ings, es
timates, n~gisten:ng bonds and coupons, post·ing acC01·t~tts, in 
fa.ct all 1JtiHu.tes. journal work, ro cents per 100 iuords. 

Second-,!.'o-r filing all papers, 5 cents ea~jt. 
Third-For bonds, 25 cents · each. 
F ourth-f ssuing all o-rders a.nd certifica-tes. 5 cents each. 
Fifth-Atte'nding as clak to boq.rd, $2.00 per da•y. 
Sixth-For ad<•erti.n:ng 11()/ice to printers at I 5 cer~ts 

per roo ·wonis. 
Seventh-For d-llpf.ic_a.te 10 cents per 100 words, and 

count-ing two fignrcs cmc word. 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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J>Tosccul i'llg Attome)' of Lu.cas Connty Sala·ry-ln Rela
. tion to the Deposit of the Bequest of M. Rnssell. 

PROSECUTING ATTORNEY OF LUCAS COUNTY 
SA.LARY. 

State of Ohio, 
·Attornev General's Office, 

' . 
Columbus, January 20, 1879· 

f. P. Joucs. Esq ... .+nclitor Lucas County, Toledo, Ohio: 
DEM~ S11t :-Yours of the r7th inst. came du ly to hand, 

and has been carefully considered. 
The act of March 17, 1873 (70 0. L., 67), fixes the sal

ary (exclusive of commissioners on collect ions), of the 
prosecuting attorney of L ucas County at $2,000. With this 
sala ry the commissioners have nothing to do except to fix 
the ·installments (and their times of payment) for the pay
merrt of said salary .. 

I mean to say, that the county commiss·ioners can neither 
increase nor dim·iuish this salar.1•. 

It is barely possible that a prosecuting attom·ey could 
enter into an understanding on his part to receive a less 

- amount for this salary than that fixed by statute that might 
preclude him. 

Dut you do not present such a case in your letter. 
Respectfully y·ours, . 

ISAIAH PILLARS, 
Attorney General. 

IN RELATION TO THE DEP OSIT OF THE BE
QUEST OF :;vr. RUSSELL. 

State of O hio, 
Attorney General':; Office, 

Columbus, J anuary 14, 1879: 

Ho11. James H·'illia.ms, Aud·itor of State: 
Sll~ :-In depositing the bequest of the late Matthew 

Russell in. the State treasury for the benefit of the Columbus 
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Salm·y to Attorney B y State 1:n Cr£minal Cases. 

Asylum for the Insane and for the Institution for the Deaf 
and Dumb, I desire it to be specifically understood that it is 
for temporary purposes only, and for safekeeping, and that 
the respective sums are to be held subject to the requisition 
of the respective boards of trustees of said institution, and 
to. be drawn by suc!l persons as may be authorized by said 
respective boards. 

Yours, 
ISAIAH PILLARS, 

Attorney General. 

SALARY TO ATTORNEY BY STATE IN CRIMINAL 
CASES. 

· State of Ohio, 
Attorney General's Office·, 

Columbus, January 21, 1879. 

Frank Jvloore, Esq., Prosecuti-ng Attorney, Mt. Vernon, 
Ohio: 

Dr:AR SIR:-Yours of ycst~rday came duly to hand. 
The provisions of the statute are very clear. Section 6, 

chapter 5, ·Criminal Code procedure, provides, that the· court 
may assign not exceeding two counsel to defend an indigent 
prisoner. And section 7 provides that "Counsel so assigned 
in any case of felony shall be paid for their services by the . 
county, and may receive therefor, in any case of homicide, 
not e:t:cceding one hundred dollars." 

This has been uniformly held, so far as my experiences 
extend, to limit the total fees to counsel in such case, to-wit: 
homicide, to. $roo. ·where two counsels are assigned to de
fend, the statute does not provide that each can be allowed 
$roo ; but however tnijust it may be, the statute limits the 
pay to both to $roo. 
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Special Report of the Attorney General to the .House of Rep
resentat-ives, Under House Resolution No. 134 ill Rela
tion. to the Case of the State of Ohio Against Wm, M . 
Am pt. 

This being the law, you wi ll sc~: that counsel in the case 
~ou refer to, have already got doubt..: the pay the statute 
pro\' ides for. 

There is no provision in the st·anttc r ... .- the pay111ent of 
the expenses. of the conn~d so a~~i~111::d. 

1 cc:rtainly wish L C(tlJ!d hdp thnn oul. 

Hcspectfully yon r:-, 
ISAIAH PILLAKS, 

.Attorney General. 

SPECIAL REPORT OF THE ATTORNEY GENERAL 
TO THE HOUSE OF REPRESENTATIVES, UN
DER HOUSE RESOLUTTON ~0. 134 IN RELA

. TJON TO THE Cf\S I:: O.F Tf-JE STATE OF OHIO 
AGAINST W!VL M .. r\MYT. 

State of Ohio, 
Attorney General's Office, 

Columbus, January 28, 1879. 

To t:iu Ho11. Ja·mes E. ·Neal, Speaker of the House of Rep1"t'
sl.'ll ta.tiz:es: 
House Resolution No. 134. adopted January 22, 1879, 

and which was duly transmitted to me is as follows, to-wit:_ 

H. R No. 134· 

MR. WRJGH T. 

"\.VHEUEAS_. B:v joint resolution adopted April 
27. 1877. the attorney general was directed to bring 
suit to recover from \~im. }VL Ampt certain nion_ies 
ciaimed as due from him to the State unless said 
Ampt paid the same upon demand of the auditor, 
therefore ' 
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Spccia.l Report of the Attorne·y Ge11eral to the House of Rep
rcseutati-&·es, Under House Resolu.tion No. I 34 _in Rela
tion to the Case uf the State of Ohio Against Wm. M. 
Amp!. 

Resol·ued, That the attorney general communi
cate to the House what action has been taken un
der said resolution; if suit has been brought and 
said cause tried, the result of said trial; if any 
settlement has been made with said Ampt, the 
terms of said settlement, whether said settlement 
was made before or after suit; if any attorneys 
were employed to prosecute said suit, by what au
thority they were employed, and the amount paid 
them for their services; if the prosecuting attor
ney of Hamilton County refused to bring or at
tend to said snit any other information tl1e attor
uey general may have necessary for the full tin
derstancling by the House of the action taken t111-
d tT rhe said joint resolution of April 7, I877." 

. . 
In compliance with said resolution, I have the honor 

! (> 1·cport that much of the information called for by said 
resolution is contained in the last biennial report of my 
predecessor, Hon. John Little . 

On pages 7 and 8 of that report, he makes the fo llowing 
~lal·c·mc:nt: 

!'U ITS :\(;:\INST H :\MII:I'()N COUNTY. 

Tl~t::>~; ::;ui1·::;. ;., full account of which is given 
i11 dt~; ktr<':r of \.V. i\1. Arupt. Esq., attorney ·for 
th<': St:tk. publisl1ed in mv report for 1874-5 have 
l:u~.:: n r<:>ncludcd. The aggregate amount recoveree! 
w<ts $86 .. Ho.os. ot which the State has received in 
..:ash $66.20 r .(OSJ, leaving a balance of $20,048.36, 
which has been paid to !V[r. Ampt by the county. 
Tlli~ last stun, less $402.75 paid out as expenses 
on account of litigation, and $6o.6o retained by 
error of calculation, that is to say, the sum of $r9,
s8s.oT , ·Mr. Ampt has retained on account. or to 
await the a·djustrnent of his fees. The auditor of 
state and myself not being able to agree with him 
as tl) the proper compensation to be allowe~l for his 
services (admitted by us to be valuable in an un-
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special Report of the Attor·ne~v General to the House of Rep
reseutatives, Under House Resolution No. 134 in Rela
tion to the Case of the State of Ohio Agai11st Wm. 111. · 
Ampt. 

usual degree), and at the same time doubting our 
authority in the premises U11<1e"r the joint resolu
tion oi May G, 1873 (Laws, p. 403), Mr. Ampf 
agreed that he would invest in standard securities 
and safely ·preserve said balance, until s uch time 
as his compensation could be lawfully ad justt:<l, 
when he woyld pay over the residue, if any. com-. 
ing to the State. He has. I believe, made the in
vestment accordingly, and is ready to answer as to 
any balance that may be foun~l due. 

This subject was referred to the General Assembly at 
its last session bv the auditor of state, when. on the 2itb of 
April, the follo\\'ing joint resolution was adopted: 

JOINT imSOLIJTION. 

Directing- th<" auditor o f state nn<l attomey 
general to adju::;t the claim nf William M. Ampt. 
Esq ., of Cincinnati. provided he compl ies with cer
tain conditions herein mentioned. 

Rnoh.!ed by the General A_ssembly of. the State 
o f O hio. That tl1e auditor of ·state be and he is 
hereby directed to immediately demand of ·william 
M. Ampt the money in his hands belong ing to· the 
State. with interest fro111 the date he received it. 

Resolved, That in defat1lt of said A mpt pay
ing O\·er the moneys mentioned in the foregoing 
resolutions wi thin a reasonable time a fte r demand, 
the attorney general of the State is d irected to 
bring suit to recover the same. 

i 
Just wl1at was intended by this resolution, it is difficul t 

to imagine. The title seems to contemplate some adjustment 
of l\f.r. Ampt's claim by the auditor of state and attorney 
ueneral . on his complying with certain conditions. Yet 
;!,ere is no express authority for any such adjustment in 
the r esolut ions; nor are there any conditions specified. 
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Special Re,nort of the Attornt-y General to the House of R ep
rcseuta;i~'cs, Under H uus.c Resolution No. 134 ·in Rei a- . 
tion to the Case of the Sta-te of Ohio Agai11st Ulm. M. 
Awpt. 

Whether it was intended that the officers named should 
l·ix his compensation, and that the phrase ·'the money in his 
hands beloi1ging to the State," meant the balance in his 
hands after deducting the compensation so fixed, was, to my 
mind uncertain. I was, ~nd am still, rather inclined to the 
view that the Legislature intended · that the demand should 
be made for the entire sum, leaving Mr. Ampt to be paid 
out of the general appropriation made for the payment of 
local attorneys engaged by the attorney general on behalf 
of the State. 

J\cconlingly the auditor of state, under my advice:, duly 
dema nded the Slllll of $20,048.36 with interest, tl1e payment 
of which was refused. Suit was thereupon (October Ii) 
institnl'<.:d in l'he Superior Court of Cincinnati for the re
covery of l'ltc alltount. ~1lessrs. Ta'ft and L loyd being re
tained as loca l counsel on beltal f of the State. ·Mr. Ampt 
entered his appearance. and answered promptly. The case 
is now at issn~ allt l will nn doubt be speedily determined. 

'It is due iVlr. Ampt t·o ~ay that in this controversy he 
has exh ibited w• disp<.•sitinn l<.1 dday tltc State in the as
scrliou or it :-; clai ll l, Ou lh: <:Oiltrary. llC has front the first 
mani f<.:slt·d· a desire and n.:adinl~ss to have the. matter ad
justed as :-;pccdi ly as practicable. 

T i1is was the status of the case when I came into office, 
January 14, 1878. 

I at once gave the case attention, and made myself 
familiar, as far as pos.c:ible with a\! the facts surrounding it. 
I visited Cincinnati a number of times to assist in the prep
aration of the case for trial, and in its trial, and to urge a 
speedy disposition of the case. It finally came on for trial 
Dec~mbe~ r 4th in the Superior Cour~ of Cincinnati, before 
Judge Ha.fman and a jury, with the result stated i.n the 
fo llowing communication from P-'[essrs. Taft and Lloyd: 



578 OPINIONS OF THE :\TTORNEY GENERAL 

Special Report of the Attorney General to the House of Rcp
·resentati·ves, Under H O'llSe Resolution No. I 34 iu Rela
tion to the Case of the State of Ohio Against Wm. M. 
Ampt. 

In Re 
ST:\T£ OF Or-rro 

AGAINST 
\1\/M . . M. A.vrPT. 

L:\ w OFFICE 

OF 
TMT & LLO\'D. 

"Cincinnati, December 14, 1878. 
"Han. Isaiah Pillars, Columbus, Ohio: 

" DE:\R Sn~ :-We have the honor to report that 
we began the trial oi the case of the State of Ohio 
against \¥111. M. Ampt on Monday morning Aast 
and have continued without intermission until to
clay (Saturday), when the jmy brought in a ver
dict for the State for $6o.6o and interest from July 

· 26. 1877, thus allowittg !\J:r. Ampt, as compensa
tion ior hi~ ~.:·rvicc~, the full amount of 25 per 
c~;Ht. up<:• II the atllOllll t: r <..:C<I\'Cr<..:d. A Ia rgc number 
(•f wil·tte:-;:;t~:-; wt:r<.: cdkd frc)rn the pro111inent mem
bers of om bar. including Judge Hoadly, Judge 
'vVhitman, Judge Tilden. \·V. ~{ Hamsey, C. W. 
Il([oulton and many others, all o£ whom testified 
·lfnilormly that the services rendered were worth 
the full amount claimed. 

''We called Judge Collins, Judge Fox, Gen
eral Bates, Judge Pruden, Henry Sno ... v and Mr. 
·~vlerrill, who put the rate of ·compensation much 
lower. 'vVe enclose the newspaper report of judge's 
chat:ge, which will give you an idea of the instruc
tion to the jury. 

''There was grave error on the part of .the 
court, in admitting against our objection much testi
mony in the case which we will not now take time 
to particularize. 

" \Ve shall file a motion for a new trial, and 
shall be ready to argue it on the 2rst, which is mo
tion day. If our morion is overruled do you desire 
us to have a bill of exception prepared to take the 
case to a higher court on a petition in error? 'vVe 
were greatly astonished at the result o£ the pse, 
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Special Report of the Attomcy General to the House of Rep
''esentativcs, Under House Resolution No. 134 £1~ Rela
t-ion to the Cast: oi 1/ze State of OMo Aga.inst Wm. M. 
Ampt. 

and were greatly astonish~d during the trial at the 
glibness with which !;uch prominent men .testified 
so strongly in Mr. Ampt's behalf; but from the 
statements previously sent to your office and to the 
auditor, you could see what Judge \Vh.irman, Mr. 
Ferguson, Mr. Matthews and lVfr. Perry thought 
of the case. Great stress was also laid upon the 
fact that these pay111ents had all been reported to 
rhe State and attornc,· g-cm:ml in the kltet:; sent 
by Mr . Ampt two or ·trt;·cc years ago, and that no 
di~sen t or prot·csr· wa:-> {:ver made against the 
charg(;.' o F 25 per cn1t. by any of the State authori
tiL"s . 

.. Pkasc write us and oblige, 
"Yours respectfully, 

''TAFT & LLOYD." 

In another letter from Messrs. Taft and Lloyd of the 
date of December 17th they said: "Ampt's counsel no·w of
ier to pay all costs incurred by the State, if the case goes no 
fnrther." 

I thereupoi1 sttbmittNl rhiO'sc letters to the anditor of 
stale (Hun. June:; \Nilliant:;). an<l we ca rd ully rnnsic lercd as 
to. wllat would be for tire best· irrtcn·sr of r·hc State in the 
prr.misc!'. :'\s the result of ~aiL. conference. [ wrote to 
:\fessrs. Tait and .Lloyd in sub~tancc suggesting whether it 
\\'Ould be ior the interests of the State to waste any more 
money and time in further prosecuting the case, and to get 
from :Mr. t\mpt his most f~vorable proposition for ~ com-. 
. promise. , 

Jn answer to this, 1 received from Messrs. Taft and 
Lloyd n communication of whiCh the follo'vving is a copy: 
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Amp_!. 

f11 Re 
STATE OF OHW 

t\GAINST 
\;\{,yr.. M. AMPT. 

LAw 0FF1CE 
OF 

TAFT & LlOYD. 

"Cincinnati, December 21, 1878. 
"Hon. fsaia.h Pit./ars, Attorney c;cm.eral, Cotu.mbus, 

Ohio: 
"DEAR S1R:- vVe have the honor to acknowl

edge the receipt of yoiw favor of the 18th inst. 
and have carefllllv noted the contents. 

"Our motiori' for · a new trial was called this 
morning. and was passed till Tuesday next. \Ne 
have gouc ewer the k!'timon y with considerable 
car~·. and have I:OlllC to the (onclu:>ion that the ver
dict will not bl' set aside as against the weight of 
~:vidt~llce. The arr;1" · o f pl:(lllJincnt atlornevs was 
very large who pro;H.>ni1ccd tltc charges f<~ir and 
reasonable, and with our utmnst d.Yorr we co11ld get 
few in opposition. Sev<::ral lawvcrs to wholll we 
applied, refused outright to testify at all. 

''The correspondence, too, was heavily against 
us. Mr. Ampt's Jetter ancl full statement to the 
attorne.v general, Hon. John Little. under date of 
Ma)• zo, 1876. made the distinct charge of 25 per 
cent. for his fees and showed this deduction made 
from the amount collected by him. To this charge 
there was no dissent. and there was a tacit acknowl-
e<lgeme;tt of its fairness. . 

"V•l e were !:\atisfied that the court made some 
errors 011 the trial. l~ut th.~y were not of vital im
portance. and we have no ;tlnda.vits to itse on the 
argument. I n this ~ituatioo we are offered the 
payment of all costs of the suit, the payment of our 
fees ~\lid $zso.oo to be paid to the State: if the 
case can be dosed at once. and kt the present ver
dict stand. But this offer wi II b~: mitlulrmcm if the 
motion for a new trial is m·gucd. 
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S/Jecial Repoi·t of the Af.to·rneJI Ceueral_to the House of Ref
Tesentatl:ves, U11.der J/ ouse Resolution No. I 34 ·in Rela
tion to the Case of _the State of Ohio Aga·inst Wm. M. 
Am pt. 

' 'If a compromise is 'to be made without taking 
the case to the Supreme Court, now is much the 
best time. · We shall never get this offer again. 

''\Viii you please advise 11s at once and use tbe 
telegraph if necessary, so that the matter can be 
closed on Tuesday. . 

"'vVe have the honor to be. 
"Very respectfully, 

'·TAFT & LLOYD." 

This I immediately submitted to the auditor of statt, 
and that officer and myself were decidedly of the opinion 
tl:at the interests of the state would be best subservecl by ac
cepting ;vrr. !\mpt's propos\tion as contained in the said 
letter. 

I accordingly telegraphed to :Messrs. Taft and Lloyd to 
accept the proposition, and, if possible, to get Mr. Ampt to 
pay in addition , at least a part of my pers0nal e-xpenses in 
looking to the case. This l\IIr. Ampt agreed to do. And 

. the case was thus closed up. The amount to be paid to the 
State ($250.00) under the settlement. was forwarded to me, 
and has been paid into the trcasmv of the State. 

l\1'r. Ampt having assumed the payment of the fees of. 
l\1'essrs. Taft and Lk•_vd. and tll(·y lllHit:r the compromise 
having agreed to look to him for the same. it became a 
matter of indifference to the State how much Messrs. Taft 
and Lloyd would charge for their professional services. 

I am wholly. unadvi sed how 1~1uch their charges . were, 
or, if indeed, Mr. Ampt has, as yet paid them anything. 

Under what· circumstances my predec.essor retained 
Mes~rs. Taft and Lloyd in the case; . I have no r.ersonal 
knowledge; but I presume (and of this I have no ~loubt), 
that they were retained in the case by my predecessor by 
virtue of a statute which authorizes the attorney general, 
by and · with the consent of the gov'ernor and at!di tor of 
state, to employ local counsel in civi l action to which the 
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Levy of Tax By Cities of tile Fourth Grode of the Seco111t 
Class. 

State is a party, when, in his. opinion, the interests of the 
State requires the same to be done (73 0. L., 190). 

. 1t is but proper here to say, that .Messrs. Taft and Lloyd 
gave the case careful and diligent attention. 

I have no knowledge as to whether the prosecuting at
torney of Hamilton County •·refused to bring or attend to 
said suit." 1 do know, howe,•er, that had sai'd prosecuting 
attorne)· been requested to have rendered professional ser- . 
vi<::es in said action, that there was no law which would 
have made it 'a part of his official duty to have so done. 

The foregoing covers, I believe, the whole scope of the· 
inquiries embraced in the resolution, and all the facts within 
my knowledge with regard to said action. 

Respectfully submitted, 
JSAlAH PILLARS, 

Attorney GeneraL 

LEVY OF TAX 1:\Y CITIES OF THE FOURTH 
GRADE OF THE SECOND CLASS. 

State of Ohio. 
Attorney General's Office, 

Columbus, January 25, 1879· 

M. D. B(IJ/d.win, Esq., Cit)' Solicitor o{ Fremont, Ohio: 
DE~R SIR:-Yours of the 20Lh inst. reached me here 

today .. The question you submit is, "vVhether in cities of the 
fourth grade of the second class, a tax can be levied under 
section r, chapter :•;. 9th division o.f the l'vlunicipal Code (75 
0. L., 4o6) for the purpose of creating a sinking fund in ad
dition to the nine mills authorized to be levied in such cities 
by section 9, chapter r, of said division (75 0. L., 400) ?" 

l am· clearly of the opinion that it cannot be so done. 
The language of the first paragraph of said section 9 is 
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the aggregate of all taxes levied or ordered to be levied by 
any n:nmicipal corporation, including the levy for general 
purposes, above the tax for county and State purposes, and 
excluding the taxes for schools, etc., "Shall not exceed· in 
any one year.' ' "In cities of the fourth grade of the second 
class, nine mills." Here there is no provision for a sinking 
fund tax in addition to the nine mills. But in the second 
paragraph of said section there is a provision for an addi
tional levy for a sinking fund for a certain purpose in cities 
of the first grade· of the first class. 

Said second paragraph reads, "I11 cities of the first grade 
of the first class, twelve mills, and sllch further rates as may 

be necessary to provide for the payment of the interest, and 
to create a su1king fund," etc., etc. 

A sinking fund can only be raised in cities of the fourth 
grade, second class, under present legislation, by levying 
it within the nine mills.· 

' Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

ATTORNEY GI~NERAL NOT LEGt\L ADVISER. 

State of Ohio. 
A ttorney Gene::ral's Office, 
Columhu!;, January ·z8, r879· 

W. T. !:.dine, Esq .. County Aud-itor, T'an Wert" Okio: 
DEAR SrR:- Yours of the 29th inst. came duly to hand. 

The law does not make me the legal adviser of county 
auditors, and therefore, my opinion on the questions you 
submil, would be no authority. 

The prosecuting attorney and ?-uclitor of state are made 
by law your advisers. 

Respectfully yot~rs, 
ISAIAH PILLARS, 

Attorney General. 
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Wit11esscs in ·c1·imi11al C(lscs, Tried Before the P·robate 
htdge, Po)' of- Pa·y of an Employe at Asylum .. 

WITNESSES .{N CRT:\HNAL CASES, TRIED DE
FOR£ THE PROBATE JUDGE, fAY OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, January 28, 1879· 

J o/111 R. M oorc, Esq., Prosec11ting A ttomey, Georgetown, 
Ol!io: 
DE,,R Sm :-Yours of the 24th inst. l found upon i11y 

arrival here last night. 
1 am now of the opinion ~hat the fees of witnesses in 

criminal cases tried befot·c probate jt1dges, should be paid 
out of the county treasmy on the certificate of the probate 
judge. The law is somewhat obscure on the question. But, 
1 am disposed to construe the law as to the payment of 
witnt•sscs . in such case. ns thollg'lt the case was tried in 
Com111on Plt·as. 

Section 17. 75 0. 1.... ~)(•2. control~ a~ to Cl)111pcnsntion 
o£ a pmbak j ud~c ·in crin1inal cases. 

The section ts very clear in its 111eanin~;. and needs no 
construction. 

Respectfully yours, 
ISAIAH PILL'\.RS, 

Attorney General. o 

PAY OF AN EMPLOYE AT ASYLUM. 

[Copy of Letter.) 

"DAYTON ASY!.UM l'OR THE lNS,\NE. 

"Dayton, Ohio, Jailltary 28, 1879. 

" Ho11. Tso-iafl Pillars, Colmnbus. Oftio: 
"DEAR GENER .... L :- I telegraphed you to Co

lumbus and to Lima: from both places came the 
reply that you were at the other. end of the line. 
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PTobatc Judge Pay o(, for Ce1;ta·in Work. 

Please inform me if an employe under the asylum 
.l<iw is discharged if such employe can claim a full 
month's pay when discharged · before· month is 
over. 

"Respect£ ull y yours, 
"D. A. MORSE: 

" \Vc have a c:lse the .3rst, woman discharged 
middle o.f month for striking patient." 

To this was auS'i.oered by the attorney genera.!, by. tele
graph: 

Ii c·mploycs are dis.ckargcd fo1' fa·u.lt on the1:r pa,rt, tAey 
arc only entitled to pa-'y up. to the time of sa·id d1'scharge. 

ISAIAH PILLARS, 
Attornev General. 

PROBATE JUDGE PAY OF, FO_R CERTAIN WORK. 

State of Ohio, 
Attorney General's Office, 
Columbus, February 10, 1879. 

Hon. U. U. Ottlioll:, Probate Judge, Ott.arwa Cptmt:y, Port 
Clinton, Ohio: 
DEAR SIR:--:-Yours of the 6th inst. came duly to hand. 

Your question is: Is the probate judge entitled to fair and 
reasonable fees for appointing an examiner of the county 
treasury, and recording the examiner's report, and furnish~ 
ing a duplicate ot said report for publication under section ·12,; 

S. & Cr., r6o9, as amended in 1874, Vol. 71; pages 137~8; · 
and if so, should not the commissioners allow the same to 
be paid out of the county treasury? 

Ii1 answer I have to say, that most unquestionably the 
county comn~issioners should make you such allowance. 
While there is no statute directing them so to do. yet the 
services performed by a probate judge under said statute 
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Ohio Penitentiary Board Co·rrespondence; Req·11·estir~g War
den to Calf a.t Attorney General's Office for Co·nsul
/a.tion. 

providing for such examination of the treasury, is i.n the in
terests of the county, and to secure. the greater Qf the public 
funds; and his reasonable pay for such services should be 
allowed br the county commissioners to be paid ou~ of the 
county funds, and their action would be entirely legal. 

Respectfully yours, 
, ISAIAH PILLARS, 

Attorney General. 

OHIO PENITENTIARY BOARD CORRESPOND- . 
ENCE; REQUESTING WARDEN TO CALL AT 
ATTORNEY GENERAL'S OFFICE FOR CON
SULTATION. 

State of Ohio, 
Attorney General's Oflice. 
Columbus, February 11 , 1879. 

To the BoMd of D·irec/.ors of the Ohio Penitelltia.ry: 

Your·communication of the ;th inst. to hand. 
I confess I am unable to understand just what is want

ed. In matters of this kind it is far better for the warden 
to call at my office and consult fully. I find this is much 
more satisfactory than long correspondence, which is liable 
to be misunderstood. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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P1·obate Co·urt Procedure i1~ an Attempt to Construe. the 
Statnte (75 0. L.,961) . 

PROBATE COURT PROCEDURE IN AN ATTEMPT 
TO CONStRUE THE STATUTE (75 0. L., 961). 

State of Ohio, 
Attorney General's Office, 
Columbus, February 13, 1879. 

Harvey f. Eckley, Esq., Prosemting Allomey, Ca-rrollton, 
Ohio: 
DEAR SrR :-Yours of the 30th ult. did not come into 

my hands until today. 
I have carefu lly examined section 14, chapter 8, of 

Procedur.e in P robate Court (75 0. L., 961 ) . It cer tainly 
· contains some strange and ridiculous provisions which have 

been engraved into the statute by our wise codifying com
mission. 

The provisiqn that a .defendant can be held to answer. 
in one Court, and then upon the arbitrary choice of a prose
cuting a ttorney, that same defendant can be compelled to be 
tried upon the same charge in a.nothe·r t ribunal, has no 
sense in it; and I question if it would stand the test of the 
adjudication of the conrts of the State. 

However, unt il repealed or set aside. l suppo~e we are 
bou nd to regard it as valid, however ridiculous it may be. 

Then . tll1tkr ~aid section. if a· party is held by an cx
:trniniug CIJurt to answer ~l'J the. charge (a misdemeanor) 
in the Court · of Com111on .Pleas and a transcript is filed with 
the clerk of said court, and the prosecuting attorney after
wards concludes he would like to try the case in the probate 
cour t. the question is, how shall the case and the transcript 
be ·got into the P robate Court. 

Certainly ti1is anomalous and senseless statute makes no 
provis·ion for. it. 

I wo!1ld suggest, however? two ways, that the transfer 
of the case · can be accomplished : F irst, the clerk of the 
Common P leas would be entirely justified, in fact, I would 
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!11 the Matter of the £,vtradition of David Levine . 

. regard it no more than his duty in such case of a desire to 
transfer, to file the trans~ript in the Probate Court, upon the 
written request of the prosecuting attorney: Or, should he 
refuse to do this; second, a new transcript can be obtained, 
and filed in the Probate Court; and upon this an informa
tion can be filed. 

This is the best that can be made out of this foolish 
legislation.· 

Respectfully yours; 
ISAIAH PILLARS, 

Attornev General. 

IN THE MATTER Of THE EXTRADITION OF DA
VID LEVINE. 

State of Ohio, 
Attorney Gene.ral's Office, 
Columbus, February 21, 1879· 

To His £ :,·celleucy, R. Af. Bishop, Governor of Ohio: 
The requisition of the governor of New York upon 

the governor oi Ohio, filed il) the executive office January 
8, 1879. for the arrest and rendition of one David Levine, 
an alleged fugitive from justice, was, ·unde r the extradi
tion rules in relation thereto, referred to me for examina· 
tion. Finding the requisition accompanied with a duly au
thenticated. copy of an indictment found by "the jurors of 
the people of the State of ~ew York in and- for the city, 
and county of New York" against the !Oaid David Levine, 
charging him with the crime of obtaining goods by means 
of false pretenses: and also, accompanied with a v~rified 
statement "that before being arrested, the saiCI David Le
vine fled from t'he State of N.ew York, .and is now a fugitive 
from justice at Cincinnati in. the State of Ohio," I advised 
the isst1ing of a warrant for the. ·arrest and extradition of 
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in the Matter oj' the EJ:trad-it·ioit ol Da-vid L evi11e. 

said David Levine, as demanded' by said requisition; and 
the said warrant was accordingly issued, and the sad Le
vine arrested thereunder. 

· At once, and during the pendency of the proceedings 
under the acto£ the General Assembly of Ohio; entitled "An 
act to regulate the practice of the delivery of fugiti·ves from 
justice, when demanded by another State or Territory" 
passed March 23, 1875 (72 0. L., 79), an application was 
made to the governor to revoke said warrant upon· the ground 

. that the extraditio_n of saicl Levine was sought for the ulte
rior purpose of enforcing the collection of a debt. This ap
plication wa's referred to rne to hear and ·advise upon. 

Au e:~· parte showing was made in support of the ap: 
plication. I t is also proper to state, that at the time of the 
hearing of the application to revoke, it was supposed that 
counsel for the prosecution had notice, which seems to have 
been a mistake. 

The result of that hearing is stated in the following 
opinion ; and which was· followed by · a revocation of !he 
warrant: 

State of Ohio. 
Attornev General's Office, 

Columhus, February 13, 1879· 

To His E.1·cellr:ncy, R. M. B-ishop, Covent01' of 
Oh·£o: 
The application for the revocation of the war

rant issued upon the reqi1isit ion of the governor 
of New York, for the arrest and extradition of .Da
vid Levine, upon the charg·e of obtaining goods 
under false pretense, has, in connection with the 
affidavits and other proof in support of said appli
cation been carefullv considerecl bv me. 

I am clearly of the opinion {rom the showing 
so made, ·that said warrant for the arrest ancl ex
tradition of said David Levine was obtained for 
the purpose of' subserving private interests in at
tempting to enforce the collection of a debt owing 
bv David Levine to ·l\'Icssrs. H. B. Claflin & Co., . . ~ 
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In tlie Matter of the E:rtradition of David Levine. 

and that the same is therefore in contravention of 
the purposes contempla.tecl by the extradition Jaws 
of the United States, and clearly ;vithin the pur
view of the joint resolution of the General Assem
bly of Ohio of the date of 31arch 25, 1870 (67 0 . 
L., 771). 

I therefore recommend that said warrant so 
issued as aforesaid be revoked. 

ISAIAH PILLARS, 
Artornev Gene.ral. 

I have made the foregoing statement that an orderly 
history of the case may be presented. 

Soon after the revocation of the warrant, an appli.ca
t1on was made for the issuing of another or second warrant 
upon said requisition, for the extradition of said Levine. 
Of this application notice was g iven to counsel for Levine 
and the hearing fixed for the 14th inst. Upon invitation I 
was t:>resent and sat with your excellency in the hearing of · 
the application. 

- A vny full ~hc)wing was rn;tdt~ 011 bnlh sides as to the 
purposes for which the e:;xtraditi<:ut of said David Levine was 
sought, and able counsel heard in argu111ent. 

I am now asked to advise yoUF excellency in the prem
ises. It is insisted by counsel for Levine. 

First-That a se.co·11d warrant cannot issue upon the 
same requisition. 

I am clearly of the opinion that this objection is not 
tenable. As well . might it' be said, that the second capias or 
war rant for the apprehension of <t party charged on affi
davit or i1iclictment, cannot be issued. 

Second-It is urged that the indictment accompanying 
the requisition is defective in charging the offense. 

This objection, in my judgment. is one that cannot pe 
here urged. \Vith defects in the indictment, or whether, the 
offense is sufficiently chargee!, executive has nothing to do. 
He is as much .without the power to pass upon the suffi
ciency of the indictment as he is to inquire as to the guilt 
or innocence of the accused. 
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In the Jlt[alt cr of the Extrad·ition of David Levine. 

As to the offense the sole question is, whether the in
dictment or affidavit (as the case may be) charges a crime 
under the laws of the demanding State or Territory. In the 
very able opinion delivered by Judge Okey in the case of 
Work vs. C orrin.gton in the Supreme Court of Ohio ( 34 0. 
St., 64) it is said on page 72: ''The guilt or innocence of 
the accused cannot be tried by him (the executive) and, 
where a crime is actually charged, formal defects as to the 
manner in which it is stated, ought not to be regarded." 
And to the same effect are numerous authorities. 

This want of power to inquire as to the t·rulh of the 
ch~rge in the case before the executive, disposes of ·much 
of the proofs submitted on both sides in the hearing of this 
application. 

Third- It is urged by counsel for the application, that 
the requisition and accompanying papers, being in form, 
and containi•ig everything required by the Federal interstate 
e_xtradition statute. that tlie executive upon \vhom the de
mand is made for the ·rencEtion of a fugitive from justice 
within his State , has no discretion as to the issuing of the 
warrant for the rendition of the a lleged fugitive; that his 
action in that respect is pnrel~\' ministerial. 

To this I cannot assent . 

.[ am a w<~r~: that there i,; a Ia rgc ar ray of case~ sus
taining the dodri!l(::· contended for. · 'J'he · leading case al
ways appealed to is that of the Com·/11(11. 1-~.c·calth of .Kcnt1icl~y 
vs. /tV£/lioJJIS D ennison, g07l l:.'l'llor of the State of Ohio (24 
Howard, 66). · . .. 

That was a proceeding in the Supreme Court. of the 
United States to compel by the \~rit of ma·ndamus t.he gov
ernor of Ohio to issue his, warrant upon the requisition of 
the governor of Kentucky for the rendition of one Lago, a 
fugitive from justice, charged with the crime of assisting a 
slave to escape. The case was one that attracted great 
attention at the time. Among the propositions of law the 
court ailnOLiltced were these: 
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"It was t!1e duty of the executive authority of 
Ohio, upon the demand made by the governor of 
Kentucky and . the production of the indictment 
duly certified, to cause Lago to be delivered up to 
the agent of the governor of Kentucky, who was 
appointed to demand and receive him. 

"The d11ty oi the governor of Ohio was mere
ly 111iuistcriat and he had no right to exercise any 
niscretionary power, .. ett:., etc. 

Had the case bcc11 ·before that hig-h tribunal so that it 
had taken jurisdiction, and thus spoken with authority of 
law, its decision would have· been condus·ive of the ques
tion, until reversed or modified by its subsequent adjudica
tion, and would have been the supreme law of the land. But, 
the court was without jurisdiction, or any power whatever 
in the case. The learned Chief Justice Taney, at the close 
of his opi1iion, says: ''But if the governor refuses to dis
charge his duty, there is no power delegated to the general 
governments, either through ·the judicial department or any 
other department, to use any coercive means to compel him. 
And upon this ground the mandamus must be over ruled." 

The same principle had been recognized twenty ·years 
before, in the case of B-riggs vs. Pcn1zs~•lva:nia. (16 Peters 
Repo1·ts, 541). 

Thus the entire opinion Kent·ucky vs. Dcmz:ison is but 
an ob·iter d·ictum. 

And of the same character is much of the opinio11 of 
Judge Yaple (whose learning and ability is fu lly recognized) 
of the Superior Court of Cincinnati, in 'the case of C OHI.P

ton et at. vs. W ·ilder. ( 7 American Law Record, z 12.) 
In support of the doctrine · of exectitive discretion, we 

have the practice in many of the States; many adjudications 
of the courts; as well as being in accordance with sound 
principle, and our State and Federal systems of govern
ment. 

In the ca.se of Ta'ylo1' vs. T ain to·r ( t6 Wallace, 366) 
the Supreme Court of the United States clearly recognizes 
the right of ·c'xecutive discretion. And so also in the case 
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of Troutman in the Supreme Court of New Jersey (4 Bab., 

634)· 
In bOth these cases the parties whose extradition were 

· demanded, were at the time of the demand in the custody 
under State laws. In such case it was held that the execu
tive i.1pon whom the demand is made can well refuse to is
sue his warrant of extradition until this party is released. 
from custody under the State law. 

In the State of l'v1assachusetts, since r8or the r ight of 
the executive authority to exercise a discretion in the rencli
tion o£ alleged fugitives from justice has .been recognized. 
See Mass. General Statute, Chapter 177· 

The most notable case in Ivfassachusetts, and where this 
executive discretion ·was carried the farthest is that of 
K,impton which occmrcd but a few months since. 

In that case the governor of South Carolina made his 
requisition on the governor of Massachusetts· for the arrest 
and extradition of Hiram H. Kimpton, a fugitive from jus
tice, who had been indicted in South Carolina for a crime 
under her -laws. The matter ~'as referred to the attomey 
general of Massachusetts _for his opinion. In his opinion to 
the governor, the attorney general says: ."The uniform 
practice of yourself and your predecessors, as far as I can 
ascertain, has been to exercise a discretion in such cases, not 

_only as to the matters named in the statute, but as to any 
matter which mig-ht or ought to control the judgment of the 
executive. lf it is manifest that the rendition is sought to 
enable the prosecutor to collect a debt * * * * * * 
the uniform practice has been not to comply with the requi
sition. So when an indictment has . not been. sought or found · 
for several years after the alleged commission of the cri-me, 
unless satisfactory reasons appear for the delay, and when 
the offense charges is so trivial," etc. "Other illustrations," 
says the attorney general, "might be given of the exercise of 
t he executive discretion by the executive in this behalf, but 
those a lready given are sufficient for my purpose." 

The attorney general advised, and the governor so _acted 
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upon it, not to issue the warrant for the rendition of Kimp
ton as demanded by the governor of South Caroli na for the 
reason. that the crime was committed in 1872 aqd that h...: 
was not ind icted until 1877, and the attorney general though\ . 
there was no P.resent intention to try him. 

·Jt may be that this case carries the doctrine of execu
tive discretion a step too far. 

f n the State of Ohio the right of the governor to exer
cise this discretion, o r prerogative, as one writer calls it, has 
been for many years full~v recognized and. acted 11pon; and 
is now the established doctrine. of the legislative. executive 
and judicial dep~rtments of the government of Ohio. Vv'ith 
the governor it has been his practice for many years to ex
ercise this d iscret ion. 

At the suggestion of Hon. R. B. Hayes, then governor 
o f Ohio ( now president) . the General Assembly of O hio 
pas::.u l the: io llowing joint resolut ion March 25, 1870 (67 
Cl. L .. 1711. ··llnilt ing .lhc pn.;;unl.1lt'. the I'C:'.•)lu tion reads : 

''!(,:sof·;;,:d b:v til,: (; ,:u.:ral. As.,·,:,111Jiy of the 
Stah' o/ Ohio. T ltat tlw c:xt·ci1tive authori ty of this 
St:1te. in it·s action u tt<.l cr said clause of the con
stitut ion of the U nited States, should in the opi n
ion of the General Assembly be governed by the 
following rule, both in ma king requisit ions on other 
states and on 'this . State. nmnely: No requisition 
should be made or allowed for an alleged· fugi ti ve, 
unless the governor be clearly. satisfied that the 
requ isition is sought o r made in good faith, foT the 
punishmen't of an offense within the proper mean
ing of said clause of the constituti on. <incl that it is 
not sought or made {or the purpose o·f collecting 
any debt or pecun iary mu lct. or for the purpose of 
removi ng the aileged fugitive to a fo reign jurisdic
tion, with a view there to serve him with civil 
process.'' 

\Vhile this resolution is nothing .more than adv£sory 
so iar as the governor is concerned, yet it is ·a .clear recog
nilion of the executive d iscretion. Jn the case of Wo1·k vs. 
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·carrington (34 0. St.' 65) before referred to, there is the 
most emphatic assertion of this discretion in the e;Xecutive. 

In this case the court hold that the governor has the 
power to revoke a warrant, and hence he must have dis
cretion as to issuing it. The court says: "It is a mistake 
to say that in cJetermining whether a case contemplated in 
the provisions of the constitution is presented .. the governor 
upon whom 'the demand is made is vested with no discre
tion. 

It is urged by an able writer that the assertion of this 
right of execuri ve discretion, is i1~consistent with the United 
States being a nation. (See Americ~n Law Review, Janu
ary, r8;y, page 242.) · Most· certain ly it is. and it ought to 
be. T il e United State~ are in IH.> political or govcrnn1ental 
:'t·nsc a nati()ll. This motion that our :Federal Union is a 
natio11 i~ one of the follie:s born oi the heresy o'f consolida
tion. This very prov,ision of the Constitution (Art. 4, Sec. 
2) for the rendition of fugitives from justice, is a recogni
tion of the sov.ereigmy of the States i11 relation to this sub
ject. Irs language is: ' 'A person charged in any State with 
treason, felony, or other crime, who shall' flee from j~tstice, 
and be found in another State, shall on clematid of the ·exec
utive authority of the State from which he fled, be .deliv
ered up, to be ren1oved to !·he State having jnriscliction of 
the critn e." It has been detemi ined IJy the highest j.ud icial 

. tribunal in tile general gcwen11nent, that there is no power 
to COIIt/'d a en111plia 11 C~ with this provision; and that its 
enforcement rest:; upon ·111.ornl gTotll.lclS alone. ( [( cntuc ky 

vs. Dt'mnison .. 24 Howard, 66 ;. see also, 4 Harring, 577; 16 
\:Vallace, 366; 19 Albany Law. journal 153.) 

The enforcement of this solemn compact between the 
States being thus left solely to the action of each State exec
utive authority, a governor should be exceedingly cautious 
in refusing a demand for the return of a fugitive from jus
tice. lest tl~e constittitional obligation and comity between the 
States be disregarclecl. 

In application now before your excellency, Horace B. 
ClaOiu. the senior member of the firni of Horace E . Claflin 
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Probate hrdge; His Jurisdiction in Co-mmitting 'of Bo:v to 
tlte Re/orm School -if Fouud I nconigible. 

i 
& Co., makes oatlt: "That the cr iminal proceedings in this 
case were began am\ a re being car ried on solely for the pu r
pose o f pro'secu!'ing the offender and obtaining hjs punish
ment for his cri111~~.- 1 have been offe•·ed one hundred cents 
on the dollar for the daim of my firm against the said Le
vine since these proceedings were b<:'gun; but I have utterly 
refused to listen to a ny terms o f settlement whatever, as it is 
my intention to prosecute the math~r to its final end and to 
listen to no terms of compromise .. , 

This statement cannot. be clisregarcled, and I recom
mend to your excellen~y to re-issue a warrant for the ar
rest and rendition as clemanded by said requisition. 

Respectfully submitted, 
ISAIAH PILLARS, 

Attorney General. 

- PROBATE JUDGE; HI.S JllRISDICTr<)N I N COM
lVIITTING OF HOY TO THE REFOHM SCHOOL 
IF FOUND INCORRIGIDLE. 

S tate of Ohio, 
Attorney General's Office, 
Columbus . February 22, 1879. 

Hon. L. T1/. Bro<C'n, P·robate htdge F11lton County,. Wau
seon, Ohio : 

DEAR S1H :-In answer to _your letter of the 2oth inst., 
I have to say, that in my opin ion any pt'obate judge has the 
jur isdiction to hear cases and commit boys to the Reform 
School if found incorrigible. 

Respectfull y yours, 
ISAIAH PILLARS, 

Attorney General. 
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. 411omt:y r;,:",:ral Not Legal/ /ld·uisa- P uiJ/ishing of Ccr
taiu N uticcs. 

ATTOI<NEY GENERAL NOT LEGAL ADVISER. 

State of Ohio, 
Attorney General:s Office, 

- Colbmbus, Febn1ary 24, 1879. 

Messrs. George- H. Ha-m & Co., !VlaJtSfield, Ohio: 
G"NTS :-Yours<;>( the 21st inst. came duly to ·hand. I 

do not f~el at liberty to give yo11 a.n opi nion upon the Q\les-
tion submitted, for two reasons: _ 

F irst-The matter is· enti rely within the direction and 
control of either the prosecuting attorney or the Court of 
Common .Pleas, to whom the Com. make their report. 

Second-Under the Ia w , · the attorney general is made 
the lega l adviser of certain designated officers and public 
boards and my predecessors have held _that th'e attorney 
general had no legal right to advis~> outside of them. 

Respectfully yours, · 
ISAIAH PILLARS, 

A ttorney General. 

PUBUSHI NC (JI-' CEI~T;\1 N NOTICES. 

State of Ohio. 
/\tto rncy General's Office, 
Columl)lis, February 24, 1.879· 

H. D. Ham, Esq., Prosecnting Attonwy, Pauld1.11g Co11nty, 
Ohio: 
DEAR SIR:-Your inq uiry of the 17th in st. , came duly 

to hand and through press of busi!1ess I was unable to 
answer it until now. · 

The notice required to be published by section 273, 0. 
L., 75, in two new_spapers, one of each political party does 
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Ta."C Le~>ied b:v Cowtc-i!, Etc.-Tax 011 Dogs; Cornpensation 
of A ·nditor. 

not include notice oi the location or improvements of roads. 
Such notices may, however, be published by. direction of 
the auditor, treasurer, probate judge and county commis
sioners all concurring. 

Respectfully. yours, 
ISAIAH PILLARS, 

Attorney General. 

TAX LEVIED BY COUNCIL, . ETC. 

S tate of Ohio, 
Attorney General's Office, 

Columbus, March 5, 1879. 

W . S. Forg:1:y. Esq . . City Sol-icitor. Tronton, Ohio: 
Ds;:;\1{ Ss t{ :-Y<)tlr inquiry of the 1st inst. cante duly to 

hand. I have heret-ofore g-iven lho.: qncstion careful atten
tion, and wrolc an opinion to th<:: ci ly sol icitor of :Fremont. 

T he nine mills covers the 'entire tax that can be levied 
by the council. 

Respect fu il y yours, 
ISAL\H PILL.ARS, 

Attorney General. 

TAX .ON DOG~; COMPENSATION OF AUDITOR. 

State of Ohio, 
Attorney General's Office .. 

Columbus, l\'[arch . 5.· 1879. 

C. A. Athnson, Esq., P·rosecutiug Attomc')•, Jacl~son. Ohio: 
DEAR SIR :-On my return here this mo'rning I fo und 

your two letters oi the 27th ancl 28th ult., ancl in answer 
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F. H. Dolson. 

have to say: That the only services for which a county au
ditor can be paid a compensation in addition to his salary, is 
found in the act o f April 24, 18j (74 0. St., 124) . See es-
pecially Sec. r t of that act. . 

The tax on dogs is collected as any other tax, and the 
trea:>urer is entitled to the same pe rcentage. 

A careful examination of the statutes will enable you to 
ascertain the exact pay to which officers are entitled. 

Respectfully yours , 
ISAIAH PILLARS, 

Attorney General. 

F. H. DOLSON. 

State of Ohio, 
Attorney General's Office, 
. · Columbus, March 6. r879. 

T_hos. l-1. Dolson, Esq., Lancaster, Ohio: 

DEAR Sm :-On IJ1Y return from ·washington, D. C., 
yesterday I found yout· letter of 28th ult. (with enclosures); 
in relation to the subjt'ction of certain property to the ·pay
ment of the judgn1ent for <;osts in the case. of the State of . . 
Ohio vs. Sarah !'. Creighton. 

Of course, you are aware that . I am not required by·' 
virtue of my office, as attorney general, to render services 
in the matter. Neither do I so understand you to ask me. 

But your county conintissioncrs, when asked to make an 
allowance for my fees, might so regard it. vVould it not be 
well then to have the commissioners fully understand the 
matter, and make a.n order for my empl<?yment to assist you 
in the matter. 

The question as to the title to the property is one of 
great importance, and I would like to give it. a thorough ex
amination before giving an opinion. 
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The q\\estion as to giving a bond of indemnity to the 
sheriff is also one that should be considered with care. 

1£ yomself and commissioners desire _me to take hold 
of the matter ·with yoti, I will do so most cheerfuliy, and ·will 
visit you at Lancaster, where we can fully exchange views, 
and detennine what cOtlrs.e we will pursue. 

Yonrs truly, 

LSA I J\ H t'l LU\.RS, 

Attorn(;_'" General. 

A TTORi\EY GENERAL NOT LEGAL ADVISER; 

ETC. 

State of Ohio. 
Attorney Gcm•ral"!' Office, 

Columbus, March 1 z, 1879. 

E. B. Moore, Esq., Fremont, Ohio: 
DEt\n Sm :-The attorney general directs, in answer to 

yoms of the 8th in~t., to say, that he is not authorized to 
give you an op1mon. The prosecuting atlorney ·of yonr 
cO\mty is rnade your legal adviser. 

Respectfully yours, 

JAMES PILLARS, 

Clerk, Attorney General's Office. 
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ATTORNEY C£ N£H.;\L NOT LEGAL 1\ DV ISEf.:. 

ETC. 

State of Ohio, . 
A ttorney General's Office, 

Columbus, March 12, 1879. · 

L. H. Williams, Esq._. Ri.ple)', Ohio: 
DI':AR S 1R :-Yours of the 8th in st. came to hand. On 

tht: return of the attorney general this morning he directs 
in answer that his opinion on the subject to you, would be 
inofficial. He is made the legal adviser of certain officers 
under the. statute. 

Respectfully, . 
JAMES PILLARS, 

Clerk, Attorney General's Office. 

ATTORNEY GENERAL KOT LEGAL ADVISER, 
ETC.· 

State of Ohio, 
Attomry General's Office, 

Columbus, March 12, I 879. 

A . 1..:. Allen_, Esq., K enton, Ohio: 
DEAR SiR:-Yours of t he 8th in st. duly received. Oi1 

the return of the attorney general this morning, he directs 
me to say in answer that he is not nJade the legal adviser of 
private. parties, hence anything he \\;ould say, would be in
ofticial. 

Respectfully. 
JAMES PILLARS, 

Clerk, Attorney General 's Office. 
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'ATTORNEY GENERA L NOT LEGAL ADVISER, 
ETC. 

State of Ohio, 
Attorney General's Office, 
Cohnnbu~. March 12, r879. 

fa11H'S ·w. Danson, Esq., 5Joun's Station, Jclfcr.:wn C:uu.1tty, 
Ohio: · · 
DEAR Sw :-The attorney general cat1not ''consistently" 

give you his opinion as reqnested. He is made the legal 
adviser of certain officers, hence his opinion to you on the 
subject would be cntirelr outside of his duties, which he so 
directs me to say. · 

Respectfully, 
JA MES PILLARS, 

Clerk, Attorney General's Office. 

State of Ohio, 
Attorney General"s Office, 

Columbus, March 12, 1879· 

C. F:. B-ronson, Esq., P.roscntli'llg AltOn/~)' Defiance Cou11ty,· 
Ohio : 
Du.R StR :-In answer to yours of-the roth inst. I have 

to say that there is no statutory provision for extra pay to 
county ati.ditors in addition to ~heir ·general compensation 
for servkes performed under the law taxing dogs. I.t must 
be regarded,· therefore, as coven::d by the general compen
sation to auditors. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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A /lumcy C.:11c:ral N of l..c:.z;u! .·lth•is.:r-M c:Curdy_, I.!. I c. 

ATTOHNEY GENEL~t\1.. NOT LEGAL ,\OV.ISER. 

State of O hio, 
Attorney General's Office.:, 

Columbus, March 18, 1879. 

B. F. K.m:gh.t, Esq., Pomeroy, Ohio: 
D£AR SIR :-On my return here today I found yours of 

the r 3th in st.. 
I am coml)elled t<? say to you that you must consult the 

prosecuting attorney in the premises. He is the legal ad
viser of 'the commissioners. I am not authorized to give 
advice except to the officers "Yhom the statute makes me 
the legal ad,•iser of. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

McCURDY, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 19, r879. 

Hou. A. C. Vot·is, /}kroJ~, Ohio: 
DEAR StR :- Fearing that you 111ight not have .received 

my letter of the· 7th inst., and <lis.liking to commence suit 
against the bondsmen of Mr .. McCurdy,_ without giving them 
an opportunity to adjust without suit, I here_,~ith enclos~ you 
a COp); of rny letter Of the 7th inst. . . . 

Respectfu,lly yours, . 
ISAIAH PILLARS, 

Attorney General. 
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P1·osec-u.tiug A tto·ruey as to Fees i·n Cl't:mina.l Cases
Prosccnting Attomcy Wood County, Salar3• of. 

PROSECUTING ATTORNEY AS TO FEES IN CRHv[
INAL CASES. 

State of Ohio, 
. Attorney General' s Office, 

Columbus, :Vlarch 19, 1879. 

T. L. ,Hagruder, Esq., Prosecuting Attom.ey Greene County, 
Xenia .. Oh-io: · 
DEAR Sm :-In allswer to your it;quiry of yesterday, l 

have to say that a prosecuting attorney is not entitled to 10 
per cent. on. amounts paid by ·'the State as costs in criminal 
cases. It is in no sense a collection. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

PROSECUTLNG ATTORNEY WOOD COUNTY, SAL
ARY OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, March I 5, I 879. 

Fra11k A .. Bald·win, Esq., Prose.wling Attorney Woo,d Cou.n
ty_. Bo·wling Green, Ohio: 
DtcAR Sm :-Your inquiry of the I 1 th inst. came duly 

to hand. 
You state that vVood County by the census·of r870 con

tai.ned a population of 24,596. · Your salar3• ther.efore as 
prosecuting attorney under the statute of March I7, I873 
(70 0. L., 67). would be $492.00. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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J\'1.-\ YOR; EI:.ECTION (IF .FOR UNEX:F'lRED TE IH I. 

State of Ohio. 
Attorney General's Office. 

Columbus, March rs, r870.· 

John Waliers, Esq. , kfoyor of Du11ltirk. Ohio: 
DEAR SrR :-.....:.Your letter oi the roth inst. was duly re

ceived . I have been enga~ecl ·and could not answer until 
now. 

Under the stat ~tle your election as mayor was on ly 
for the ·1pt.e·.rpi1·ed term, Hull!nger having resigned more 
than thirty (30) days prior to the April election in r878. · 
See section r r, chapter S· division 4 , Municipal Code. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

] . P. NEGLECT TO QUALIFY, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 17, 1879· 

Jolm H . Lifer, Esq., Shelby, Ohio: 
. DEAR SrR :- In answer to yours of the 14th instant, 
I have to say, that if a man is elected as justice of the. pea<;e 
and neglects to give bond and qualify within the time named 
in the statute there certainly continues to be a vacancy in the 
office. He did not by the election become a justice of the 
peace and cannot now qual ify. 

R espectfu lly yours, 
· I SAIAH PILLARS, 

Attorney General. 



6Qfl Ol'Ji'IIONS OF TH£ ATTORNEY CEN£Rt\f. 

Buck To<unship_. Hardin C onnty, as a. fl oring Place, Etc.
. ·Oflicc of A.sscssor Nlhcrc Elected. 

BUCK TOWNSHIP, H :\ .RDIN COUNTY, AS TO VOT
ING PLACE .. ETC. 

State of Ohio, 
AttOJ:.'ney General's Office, 

<;:olumbus, March 17, 1879. 

S. E . Yo11ng, Esq., Prosecuting AttorHey, Hardin Conn/)', 
Kentou. Ohio: 
DEAR su~ :-Your. i'nquiry of the 14th instant at hand. 

There cet:tainly is some question ·in view of the act of May 
14, 1878 (75 0. L.,. 546) . just where the elec tors of the 
first and fourth wards of Kenton living ·in Buck Township 
should vote for township officers . They certainly cannot 
vote outside of their township for such officers. Neither 
can they be d~prived of their vote, for township officers .. 

My opinion, lhcrdon:, is that. the proper voting place 
of such el..:ctor for tuwnship 11A-ict'r i;: at t lte . r<::gular votiug
place in E~uc.:k Tc:>wnship . 

. Respect full .v ·_,·ours, 
ISAIAH PILLARS, 

Attorney General. 

OFFICE OF ASSESSOR WHERE ELECTED. 

State of Ohio, . 
Attorney General's ·Office, 

Columbus, March 15, 1879· 

E. P. Wilwol, Esq .. Cha.g-rin Fall:> .. Ohio: 
DEAR SiR :-I11 .answer to your inquiry of the 6th in

~tant, I have to say, · that under the provisions of Sec. r 3, 
Chapt. 2, Div. 4 (75 0. L., 206) , each municipal corpora lion 
must elec t an assessor.. and if divided into wards, ea.ch ward 
must elect an assessor. 

Respectfully yours, 
ISAL'\H PILLARS, 

Attorney General. 
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DR. FlRESTONE & SPARROW. 

State of Ohio, 
Attorney General's Office, 

Columbus, March r7, 1879. 

·A. B. Berri.ck, Prosecuting Attorney Lick/ng ConntyJ New-
ark, Ohio: · 
DEAR SIR:--Yours of the 14th .instant came duly to 

hand. I know of no law which would authorize the court 
to make an extra allowance to Drs. Firestone & Sparrow by 
reason oi their having- been sttbpocnat' d and c:x;unincd a::; 
c:.rpcrts in the criJninal ca~c _v(l\1 n:ft:r t"c:>. Tn I ll~' jtld)::'lllent 
therl: i,; 11n power t·c:, m:ll;e !;uch a[[t)wanct·. 'the fad that the 
witnesses nanll:d are, and were at the. time c:,f testifying i11 the 

employment t1 f the State. t do not think, would affect the 
question one wa_v or the other. . 

I have not had the opportunity of ·examining the case 
in 25 American Reports you refer me to. But whatever it 
may be, 1 clo not think it can determine .the question you sub-
mit. ' Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

.PUBUC WORKS TN RELATION, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 18, 1879. 

W.!. Jackson, Esq., Chief. E11gineer Public Works: 
DEAR SIR:-The conmllu1ication you handed me for ex

amination and advice in the premises from \V. H . Messiole, 
Esq .. collector of tolls on the lVIiami and E rie Canal at 
the port of Cincinnati of the elate of the 27th ult., enclosing 
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a copy of the opi.ni6n of Clement Bates, Esq., city solicitor 
of ~incinnati, in relation to the legal liability of the city 
and the lessee of water privilege~ for the payment oi rent 
as provided by their rcspcctive leases with the State has 
been carefully considered by lllC. 

If the city sol icit•)r 111eans to say, that the lessees o~ 
all water priviJeg·cs along the line oF til~ l'vl:iami and Erie 
Canal east o f .Broadway, in C incinnati . to the Ohio River, 
existing; by virtLIC of contracts of lease at the time the city 
took possession of that part of the canal in r863, by the 
virt ue of the act of the General Assembly of that year, for 
street and. sewerage purposes, are under no legal obi igations 
to pay rent to the State under said lease in view of said 
legislation, then I must respectfully. but decidedly dissent 
from such opinion. A careful examination of the case of 
H ·ubbn:rd vs. Cit)• of Toledo, zrst 0. St., 379, and Eleva.to·r 
Co. vs. Cinci·n.nn.ti, 30. 0. St., 629, in my judgment support 
no such proposition. Neither does the published .syllabus in 
F 0.~7 vs. Ci11ci·mwti decided by the commission in December 
last. See a lso iVIa/.one vs. Toledo, 28 0. St .. 643. V/hile it 
is placed beyond all question by these cases, that it is entirely 
competent for the State to abandon any part or all of her 
ca11als without incurring any legal liability. for damage to 
the lessees of surplus water, yet it is certainly just as com
petent for the General Assembly to provide for the preserva
tion of existing water privileges and the rights_ of lessees 
therein, in the abandonment for the purposes of navigation, 
pf any part of the canals, and this is just what the General 
Assembly did by the act of March 23, 1863 (6o 0. L., 44) 
granting to the city of Cincinnati, with the reservation and 
stipulations therein provided that part of the lVIiami and Eric 
Canal which extends from the east side of Broadway to 
the Ohio River for street and sewerage purposes. Section 
two of that act expressly provided 'That said . grant shall 
not extencl to the revenues derived from the water privileg·es 
in said canal which are hereby expressly, and the said grant 
shall be made upon the further condition that the said city 
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m the use as aforesaid of all or any portion of said canal 
'Shall not obstruct the flow of -;.va.fer through said canal nor. 
destroy nor i·mpure the present supply of sa.id wate·r for mill~ 
1:ng purposes." And the entire validity of this has been 
recogniz~d and concurred in. by city lessees of these water 
privi leges for the last sixteen years without intimation fron1' 
any source until no'"'·· that the State had. not the right to thus 
protect the right of her lessees. Notwithstanding the length 
of the syllabus and opinion in the case of Elevato1' Co. vs. 
C1:nc·innat-i (30 0. St., 629) all that was actually as a matter 
of lavv, decided in that case by the commission was, "That 
it was not the intention of the leg-islature (by this reservation 
in section two) to protect and save, as the subject of futu·re 
grant, the water puwer to which there was not then · an out~ 
standing right or claim" (30 0. St., 643). or, in other words, 
that it was not the intention that the reservation aforesaid 
should, and that it does not extend to new water privileges, 
or any not in existence. at the time of the legislature of 1863. 

I am clearly of the opinion that the lessees of the water 
p~ivileges in question, cannot escape the payment of rent 
as provided for by their respective leases, and in this it seems 
to me the city solicitor of Cincinnati must concur · upon a 
re-examination of the question. 

Respectfully yours. 
I' SAT AH P.TLLARS, 

Attorney General. 

TRUSTEES OF CEMETERY ASSOCIATION,'ETC. 

State of Ohio, 
Attorney General's Office, 

Colui11bus, i\~[arch 20, I8i9· 

Hon. Wm:- Johnson, Esq., Member of the Ho·nse of Repre
sentatives, Columbus, Ohio: 

DEAR SIR :-While it is not strictly \Vithin the line of 
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my official duty, yet 1 cannot well refuse to give an _opinion 
'Upon the qut·stion submitted by our mutual friend, Hon. G. 
-B. Smith. 

tst. [n my opinion the trustees of the Cemetery Asso
ciation lwd and have no po\ver to loan the funds of the asso
.:iation w ithout being so authorized by a vote of the lllelll
b~,;rs I'd the association. 

2<1. Unless directed by the association, the twstees had 
no p:_,w\.:r to settle with the treasut·er by taking his note for 
$6oo. l mean that they had no power to thus settle with 
him, and release his bondsmen. I am of the opinion that h is 
bondsm en are still holden. 

Should the bond or note have to be sued on, the action· 
would have to be commenced i11 the name of the association. 

Respectfully you rs, 

ISAlAH PILLARS, 
!\ ttQrne~· General. 

J NSUI~ANU:: L •\W CONST I\ U(_:'J'II.H\! (W SECl'l.ON 
zs. 

Srak ,-,[ Ohio. 
!\ tt.c)rll<:y G\:n~r: tl's Office, 

C)ltu1 tb11:;, :\·'larch 20, 1879. 

f-lon . ./os,'f>h F.IVri:)1l. Suf>o<inl;·nd,:ul nJ' InSIII'O IICe, Colnm
/;u.\. Oltio: 

Or·:·'" S11< :-Titt: kttc::r ,_-.[ l ite 711t instant to you ft:om 
M·(:~~r::;. J. t\. r:l:t;lll.;r :t nd I r:1 \ ·V. Ln::gory, manager of a 
busint:SS fo:O r ill,; inSII I':ti H;L: (of r•h l t; g laSS against breakage, 
togctlrcr with :t \'c r_,. f1rll sf :JI'ctlf~·"t of the manner of con
duding- s:tid i)ll~iuc::~:>. lo:m 11 ,-,( pc.olicv used, and a carefully 

prepared :.tr;.:"ll ll'lc;lll: :-1$ l:c:o l'lt t: kg:tl r ig h t to purs11e said busi-
lh:::;i' in t·hc: <:•f (lhic:•. witho ut being answerable to the 
ill~lll'aiiCC I I' ut.io:t, ;tnd t ltc rc::gulations of the insurance 
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department of O h io, have all at your request, been care
fu lly examined a·nd considered by me. 

T h e statement of the manner of doi ng said bu siness is 
as follows: 

''Statement of facts as to manner of d oing 
business bv individual underwriters who niake 
contracts for insurance of plate glass at the 'Lloyds' 
in the city and State of New York. 

"Fi rst-I n August, 1875, twelve individual 
ci tizens of the United S tates residing in the State 
of New York determined ·ro individually make 
contracts for insurance of plate and other glass . 
against breakage from cause:; other than fire. 

"Second-For convenience they determ ined to 
nsc: on ly une cont ract bv wh ich each individual 
was hdcl fu r hi!> proportionate share of th e insur
ance and no more. an d for convenience they gave 
powers of attorney to two person s; I. Vt/. Gregory 
and J. G. Beemer, to make such contracts for them 
and for conven ience they did all their business at 
one 0ftice which they ca lled the ;Lloyds.' 

·'Third-These ind ivid uals then instead of 
making twelve contracts made one which each is 
hou nd- for one twelfth of the los~, instead of hav
i.ng twelve offices they have one, instead of s ign
ing each con tract pt> r~onallv t·hcy give a power of 
attorney t.o two per,;ons to s ign for them. · 

.. Fumtlt-T hesc ind ivid ual,; act sol<::lv in their 
individ u:.f capaci ties. They a ni nut org<uiized in a 
corpnrati<)ll o r cot np:-tn_v or partnership; th ey. re
lnain al a ll tillles ind ividual s. 

"Each one of the individua ls is bou nd to the 
whole c:-.:tcnt of h is p roperty for the liabili ties 
which he incurs on h is con tracts issued as. afore
said, and is not bound for one cent of th e liabilit ies 
incurred by any of the oth ers. 

"They each r eceive a proportionate share of 
' the money received from parties insured on each 
cont ract ·to which their respect ive names a re af
fixed. 

;'Fifth--Because that form is familiar to every
body. the contract s are made in the fo rm of poli-
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cies · (a copy is annexed); and they are maclc :~t 
the 'Llo)'ds,' the name the insurers have giv·en to 
their office because that name has been associated 
in London with individual underwriting for many 
years. 

~'S.ixth-Th~; method of doing business is as 
follows: Two of ·the individual un<lenvriters hold 
powers of attorney from the others to make con
tracts of insurance; rhe attornev~ have chugc of 
the office · the 'Lloyd'; the attornevs make'· colt
tracts with parties to insure in the 1ianic of all· the 
individual underwriters staling therein how each 
individaul is bound. the premiums are recived by 
the attorneys at t he 'Lioyds'; in case of loss notice 
is ~em to the attorney through whom the loss is 
paid: in case it should be necessary to sue the in
dividual underwriters they stipulate that they can 
be sued in ·one action and the attorneys are author
ized to accept service fer all of thetll ('that is. for 
the convenience of the insured.) 

"Scvc::nth-r\g above ~latcd tlte ~aiel individual 
undcrwritrrs han: i~sucd contract~ fron1 ~aid /\11- · 
gust 18th. till now :tll(l so issut thcn1 now. 

"Eighth--'Wc have made no reference to the 
securit ies wliich such contr:~cts offer to the char
acter· or financia l standing of the indiv!clual under
writing or to the record which the individuals who 
issue contracts at the 'Llovds' have made wherever 
known for honesty and security for the reasons 
that those matters are not in issue." 

The twenty-fifth section of the act of March 12, 1872 

"To provide for establishing an insurance depar tmen't in 
the State of Ohio," provides that, 

"The· provision of this act shall apply to in
dividuals and parties, and to .all co111panies and as
sociations, whether incorporated or ·not, now or 
hereafter eng.aged .in the business of insurance." 

Now arc the parties in question, doing business under 
the name of or "at the Lloyds" engaged in the business of 
insurance? About this there seems to me there can be no 
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question. Mr . .May in his work on insurance (and which 
is a standar.d authority') in section one defines insurance 
thus: "lnsurance is a contract whereby one, for a con.:. 
sicleration, undertakes to COlllJ?ensate another if he shall 
suffer loss." 

I lind the business carried on under the name of, or :u 
the ... Lloyds ., for the insurance of plate glass against break
age, to be ·'the business of insurance... ln my judgment, it 
matters not what the exten.t of the individual liability (or 
how limited) of each of the gentlemen engaged in said 
bt1~iness, is in case of loss, the fact remains that they are 
doing- an insurance ousiness; and in order that they legally 
carry on this business in Ohio t~ey must bring themselves. 
under the legislation of Ohio. 

The last sentence of said section twenty-five reads: 

"lt shall be unlawful for any company, asso
ciation or corporation., whether organized .in this 
State or elsewhere, either directly or indirectly, to 
engage in the b~1siness, or. to ent~r i11to any coll
trnct snbstanf?'alt·y amollnl'llzg to wstwance, or to 
in any manner aid therein. in this State, without 
first ha.~ting complil'd <uillz all tlze provisions of this 
act." 

It is insisted, that the persons engaged in the business 
in question are neither. a. corporation, association nor com
pany, and hence, that the act does not apply to them. 

That they are not a corporation is admitted. Neither 
can there be a corporation formed under the laws of Ohio, 
for the purpose of insuring plate g lass against breakage. 
But the persons engaged together in carrying on this insur
ance business, form a "cotnpany," irrespective of any ques- · 
tion of partnership between them. 

I am clearly of the opinion that it is unlawful for these 
individuals thus carrying on together the business of insuring 
·pl~te g lass to pursue said business in the ·State of O hio, 
"without having first con.1plied with the act" herein referred 
to. Respect{ u II y yours, 

lSAI AH PILLARS, 
Attorney General. 
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Recorder. Power of, in Withholding the Records £n Certa·in 
Cases-Assessor. Election of. 

RECORDER, PO\iVER Of, IN WITHHOLD1NG THE 

RECORDS IN CERTAIN CASES. 

State of Ohio, 
Attorney General ' s Office. 

Coltu'nbus, March 20, r879. 

Han. !a·mrs Willia-ms, Audito·r of State: 
Sm :- The statement of facts contained in your cont

munication of today has been carefully considered. 
In my judgment the recorder of lVleigs County ha~ tl<> 

legal right to withhold the use of the records of dc~.:ds a~~<l 

plats, for the purpose of making the maps and plats ft)r tltc 
re-appraisement of .r88o, as has been contracted to b~.: don~.: 

by the commissioners of saicl county. 
Said usc. how~!VtT. shall not· interkr~.: wit·h the rcc•:>rdcr 

in the discharg-~.: of his officia l <i u!'ic~. ll(lr J'trevcnt any one 
from having access t · h~.:ret•:> (!'he record~) f•:>r all prC>per pur-
pose:;. Respect f t II I y your,-:. 

ISAJ'i\1·1 PILLARS. 
Attorney General. 

ASSESSOR, ELECTION OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 26, r879. 

F. M. R-ummell, Esq., Mayo1· of Napoleon, Ohio: 
DEAR SIR:-Your favor of the 22d instant requesting 

my construction of Sec. 13, page 2o6, 75 0. L., providing 
for the elections of assessors in . municipal ~orpo~ations, 
came to hand. 



E.vccu l-ion. 

My construction of the section is this: That: i11 all 
municipal corporations where there is but one voti11g plac.:c . . 
there shall be one assessor elected. 

And in municipal corporations with more than on~: 

voting place for municipal elections (as where the city or 
village shall be divided into wards and precincts) an assessor 
shall be erected at each voting place. 

Respectfully your$, 
ISAIAH PILLARS, 

Attorney General. 

EXECUTION. 

State of Ohio, 
Attorney ·General's Office, 

Columbus, March 26, 1879. 

D. Alien, Esq., Prosecuting Attorney /1/arrcn C01mty, Leb
anon, 0 h1:q: 
DEAR SIR:-Yours of the 24th instant came duly to 

hand. 'While there may be some doubt in relation to the 
question, yet I am inclined to the opinion that a fair con
struction of Sec. 77, 74 0. L., 354, gives the right to issue 
.execution for the · body of a defendant (where he has no 
property) for the satisfaction of a judgment for costs, in a 
case where the court sentences the party to imprisonment and 
payment of costs. 

Of course, the execution shoutd not issue until after the 
expiration of the ter.m of imprisonment. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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SCH.OOL LANDS . 

. S tate .of Ohio, 
Attorney General's Office, 

Columbus, i\farch 26, 1879. 

Hon.]. 1. Bums, Commissioner Common Schools: 
DEAH StR :-In <rnS\':'er to your inquiry I have to say, 

that the right of appeal to the county commissioners, where 
.there is a failure of boards o[ education to mutually agree 

. to the transfer of a part of the territory of a school district 
to an ad joining one under Section 40, 70 0. L.. 205 .. does not 
exist. It is only where a transfer is made, that such right 
of appeal exists. 

Respectfully yo·urs, 
ISAIAH PILLARS, 

Attorney General. 

JUDGES U l' C:.LECT IUNS IN .I NC<JI~ F'OHATEI) VLL
LAGES. 

State of Ohio, 
Attorney General's Office,· 

Columbus, March 31, r879. 

F. A. Will, Esq., City Solicitor, Columbia11a, Oh1:o: 
· S tR :-On my ar rival here S aturday evening, I found 

yours of' the 27th instant. 
In pursuance of the provision o~ Sec. 8, Chapt. 3, Div. 

4,of the new municipal code(75 O.L., 208}in all corporations 
which are not divide9 into wards, and have but one voting 
place for municipal officers, the mayor and council, or any 
of tlteil-t, must .act as judges of elections. This power and 
duty the council cannot delegate to any ohe else. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General'. 
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SUPERVISORS OF ROADS; PAY OF'. 

State of Ohio, 
Attorney General's Office, 

Columbus, April r, 1879· 

A. H: Uhlson, Esq., Prosecuting Attorne'y, Logan, Ohio: 

f:il7 

DEAR SIR:-Your inquiry of the 29th ult. came duly to 
hand, and bas been carefully considered. · 

The statute providing for compensation of road super
visors (75 0 . L., 83-4) is ·certainly not as clear as it should 
be ; but in my judgment, the fair construction of the statute 
is this: 

rst: The niaximum amounts named in said section to be 
paid supervisors, do not include pay for working out road 
tax. 

2d. A superv"isor is entitled to a sum equal to 8 per 
. cent. of the amount of road tax, when the same is '<IJO'rked out 
up_on any road in his distn:ct, in addition to the .amount first 
named, provided the whqle amount so received does not ex
ceed $r.so per day for the time actually employed 111 

working out said road tax. 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

RECORDERS ; F EES OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, April I, 1879· 

Ira. Graham, Esq., Prosecnting Atto·rney Meigs Co-unty, 
Pomeroy, Ohio: 
S11~ :-Yours of the 26th ult. has been received, and the 
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l?ecorders; Fees of. 

question therein referred to has been carefully considered 
by me. 

Section 5· As amended April I r, I 865 ( S. & S., 367) 
provides: 

"That recorders shall receive the follow.i ng 
fees: 1.-;or recording a mortgage, deeds, etc., for 
every roo words , 12 cents, to be paid to the re
corder on the reception of such deed, etc. ; for all 
copies for every 100 words. 12 cents; for every 
search where 110 coP·\' is requi1·ed, 15 cents; for as
signment of mortgages, :25 cents." 

The fees thus fixed by the statute are for service ac
tually ·rendered by the recorder. 

The .official records in a county recorder's office, like 
the records in any other public office are public records, and 
open to the world for examination. Any person inter
ested has the right to search such records· for such informa
tion as he may suppose they contained in which he is inter
ested; provided a lways that such search does not materially 
interfere with the recorder in the discharge of his official 
duties. 

\Vhere the recorder makes this search, he is entitled to 
I 5 cents for. every such scan:lr. 

If the recorder does not make the search, but it is done 
by the party interested or by some one for him, the recorder 
is not entitled. to charge a ·fee for the search. This in my 
opinion, is the true construction of the law. 

Section eight of the recorder·s act (S. & Cr., 1274) 
provides, amorig other things, that if any recorder "shall 
demand and receive any greater fee for his serv£ces than is 
a llowed by law.," he may be indicted therefor, and upon con
v.iction, may be fined in any sum not exceeding $500, and 
shall be forthwith removed from office, and be ineligible for 
re-election to the same office for three years next ensuing. 

· Respectfully yours, 
. ISAIAH PILLARS, 

Attorney General. 
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Fire Department Appoz:niment of Chief in Villagcs-
Ma·rriage La.w.: lvfayo·r Cannot Solemnize. 

FIRE DEPART~'IENT APPOINTMENT-OF CHIEF IN 
VILLAGES. 

State of Ohio, 
Attorney General's Office, 

Columbus, April I, 1879. 

0. J. Ose1zdor{, Esq., Clerk of Delphos, Ohio: 
DEAR SIR:_:_ Yours of the 29th ult: came duly to hand, 

inquiring in whom is vested the power to appoint the chief 
of the fire department in villages. 

In answer I have to say that ?ec. 31, Chapter 2, Div. 8, 
of the. new i'vlunicipal Code (75 0. L., 353) gives the power 
to the council of all cities and villages "to establish and main
tain a fire department," etc. 

Under this section the council have full .power to pro- · 
vide by ordinance, how the chief of fire department shall 
be appointed. I think it is generally the practice to ·provide 
that the counc_il shall make the appointment. · 

Respectfully yours, 
ISAIAH PI.LLARS, 

Attorney Gen~ral. 

.MARRIAGE LA \V; ~'lA YOR CANNOT SOLEMNIZE. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 7, 1879. 

Han. S.D. Cowderr,, Probate Judge. Gall-ipolis, Ohio: 
DEAR Sm :-In answer to your inquiry of the 31st ult.·I 

have to say, that in my opinion, a mayor. has not the pow·er 
to solemnize marriages. It must be done by such minister, 

. or such officer 'or in such manner as is named and pointed 
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Marriage La-1C'i / Is tu Hifw May Solemnize~ 

out ii1 sectio11 two of the lllilrriagc act, S. & Cr., 855· 
Substantially n :-(·nackd b.v Sec. 2, 75 0. L, 95:2. 

l(t.:spect fully yotirs; 

.ISt\IAH PILLARS, 
t\ ttorney General. 

i'vfARRIAGE L:\\V: AS TU WHO !VIA Y SOLEMNIZE. 

State of Ohio, 
Attorney General's Office, 

. S:olumbus, 1\pri l 9, r879. 

Hon. ltV. H. l1·1ogier, Probate Judge, ·va.n f;Vert Connty, Van 
Wert, Ohio: 
D~AR S11~ :- Your favor of the 2d instant came duly to 

hand. 
Your inquiry, whether a minister of th~ Quaker or 

Friend Churcl; can be authorized or "licerisecl" to solemnize. 
marriages, has been consiclered. 

Section th~ee of the marriage act (75 0. L., 952) pro
viclcc; that, 

''Anv mrnrster o·f the gospel upon producing 
to the judge of the ·Probate Court of any county 
within this State, in which he officiates, credentials 
of his being a regular ordained minister of any re
ligious society or congregation, shall be entitled to 
receiv.c from said court, a license. authoriz ing him 
to solemnize marriages 'within this State, so long 
as he shall continue a regular minister in ?ttch so
ciety or congregation." 

The leadin·g question to be determined is, V/hat .is meant 
by· the phrase as used in said statLtte, "a. regnlar orda;ined 
minister?'' "Ordained" is defined in Webster's dictionary 
to be "appointed .: inst-ituted: invested with ministerial or 
p3storal fllnctions." Now, if the religious society or church, 
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known as Quakers o r Friend~, have persons who are, under 
the p9licy and doctrines of said society, e.specially set apart, 
designated, affim1ed and authorized to perform the religious 

· functions generally tinderstood as pertaining to a minister 
oj the Gospel, then such persons (or ministers) come· within 
the provisions· of the statute quoted : and upon proof of the 
foregoing ministerial designation and appointment, and that 
the same continues to exist, you as probate judge, would be 
authorized to license such to s.olernnize marriages. 

In 'my judgment .. it does not matter in what particular 
forrn. thi~ ordination, appcintment, designation o r setti ng 
apart for the ministerial office. takes place, so the fact actuatly 
exists. 

R espectfu lly yours, 
ISAIAH PILLARS, 

Attorney General. 

JONES. 

State of Ohio, 
A ttorney General's Office, 

Col umbus, April rs. r879. 

f. P. Jo,ies, Esq., Auditor L11cas CO'Im.ty. Toledo .. Oh·io: 
DEAR S1R :-On my remrn here this morning, I found 

yottrs of the 9th instant, and in reply would say that if you 
wi.J l refer me to the statute upon \Vhich you desire my opinion, 
I will endeavor to construe it for you. I am so exceeding ly 
busy that I have not t he time to make general search of the 
statutes. Respectfully yours, 

ISAIAH PILLARS, 
Attorney Geueral. 
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School Lands; Anne,ratt"on of-Road; Vacation of. 

SCHOOL LANDS; ANNEXATION OF. 

State of Ohio, 
Attorney General's Office, 

Columbu s, April rs, 1879. 

·. 
!. H. Robi;ISOn, Esq .. Arrditor Crawford County, Brtcyrus, 

Ohio: 
DEAR SrR :-In answer to yours of the 9th instant [ 

have to say, that the annexation of territory to an irrcor
porated village does not necessarily bring in the tcrrito1·y 
so anne:-:ed, for school purposes. 

To accomplish this the action of the school boards in
terested is required. 

Respectfully yours, 
IS.~lAH PILLARS, 

Attorney General. 

HOAD; VACATION OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 15, 1879-

Ho11. ]<lures Crosso1~. Mc111ber House of Represellfati<Jes: 
D~AR S II{ :- The letter of J. V. Christy, to yourself of 

the roth instllnt I have carefully read, and from- the state
ments therein, as well as those made by you, I am of the · 
opinion that the sa fer_. if not the only legal way would be to 
re-establish under the statute. that part of the road vacated 
by non-use. 

Respectful!~· yours, 
ISAIAH PILL ARS, 

Attorney General. 



Alltll'llt:y C,:·JI,:ralllol Lt:_!,!lll i ld·vis,:r-As.,·,:s.wrs. /!.lt:clion u/ 
in Certain Cust:s. 

ATTORNEYGENERALNOTLEGALADV~~~ 

State of Ohio, 
Attorney General's Office, 

Columbus, April rs, 1879· 

Charles Cawood, Esq., Cleveland, Ohio=· 
DEAR Sm :-On m)' return here I found yours of the 

. 8th instant. As I am, by statute, made the official adviser 
of certain designated officers only, I am wholly unauthorized 
to give you an opinion on the question you submit. · 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

ASSE_SSORS, ELECTION OF IN. CERTAIN CASES. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 15, 1879· 

C. A. Athnson, Esq., Prosecuting Attomey, Jackson, Ohio: 
DEAR SIR :-Your favor of yesterday came duly to ·hand. 

T he election, of assessors was right, that is, the law now 
provides for the P.lection of one a;;sessor for each ·wa~d. and 
one for the township outside the corporation. · 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney Genera I. 
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Local Laws; 1878, p. 88-Judges of Election; Pa)'· 

LOCAL LA vVS; r8;8, p. 88. 

State of Ohio,. 
l-\ttorney General's Office, 

Columbus, April r 5, 1879. 

D. A. Ha1nfin, Esq., Village Ma:rshat .. T¥a11seon, Ohio: 
DEAR SIR :-In answer to yours of the 12th instant I 

have to say, that the act on page 88, Laws of 1878, was, in 
fact, but a local act, and applied solely to a village in Ham
ilton County, with a population, at the last federal census, of 
1,4IJ, 

Respectfully yours, 
ISA IAH PILLARS. 

Attorney General. 

JUDGES QF ELECTION ; PAY. 

State of Ohio, 
Attorney Generai's Office, 

Columbus, April 15, 1879. 

John ill] cSicJceney, Jr.; Esq., City Solicitor, Wooster. Ohio: 
DEAR Sm :- On my return here I found yours of the 

I Ith instant. I have no doubt .. from an examination of the 
statute you refer to, but that your position is correct, with 
reference to the pay of the judges. 

You will notice, however, that if a justice of the peace 
was elected at said election, the judges are entitled to two 
dollars per day each . 

Respectfully yours, 
ISAIAH PILJ;._ARS, 

Attorney General. 
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Attonle)J No:t Adviser-Council.; Power of. 

ATTORNEY GENERAL NOT ADVISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 15, 1879. 

S. L. P. Stone, Esq., Urban.a, Ohio: 

625 

DEAR Sm :-On my arrival here today I found your letter 
of the i2th instant. 

Th.e question you submit is ot~e which should be sub
mitted to the city soliCitor of Urbana, for an opinion. Un
less he should ·request it, I would hardly feel at liberty to 
give an opinion upon the questions suggested . 

. R.espect·fully yours, 
lSAIAH PlLLAl{S, 

Attorney General. 

COUNCIL; POWER OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 17, 1879. 

T. C. Brown, Esq., Jvlarion, Ohio: . 
DEAR SIR :-In answer to yours of yesterday, I have to 

say, that in my answer to the inquiry of the mayor, I did not 
say that a city or village coun~il had not the power to em
ploy an attomey to render legal services. This is often 
done when there is a solicitor, in the matters where he cannot 
act or it is deemed advisable that he have assistance. So I 
presume a man might be employed to superintend certain 
work upon streets. Experience shows, however, that the 
better way is for council to create by ordinance, the office of 
solicitor and street commissioner. They can be filled by 
election, by council, or by the people, and depends in that 
respect, entirely upon the provisions of the ordinance creat-
ing the office. Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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N otarics PHblic; F emotes. 

NOTARIES PUBLIC; FEMALES. 

State of Ohio, 
Attorney General's Office, 

Columbus. April Ij, 1879. 

~Mrs. M. W. Banes. Notary Pnblic, 5}ringfic!d, Ohio: 

1\'l'AOAM :-Your lct tc:r o( yc~terday came duly to hand, 
in which you state that you as a notary public, had admin
istered the oath of office to some of the incoming city officials 
of Springfield, and that: inasmuch as many citizens were 
questioning your legal right as a woman to hold the office 
o i-notary public, and exercise its powers, yot• ask my opin ion 
in the premises. 

The question whether the recent act of the General As
sembly aut.horizing women to be commissioned as notaries 
public is constitutional is one which the courts can alone fin
ally dcknnine. 

For my part. l a111 o( the opinion rhat the act is con
stitutional. ln my judg-1 nc ul, the oAic<.: 'of notar.'' public is 
not such a public office a~ is conten1platcd by section four, 
article fifteen of the constitution. 

I ·am strengthened in this opinion by the holding and 
reasoning of the Sup•·eme Court of Ohio, in rhe case of 
Warwick <-'S. The State, 25 0. St. R. See also 7 0. St., 556. 

Respectfully yours, 
I SAlAH PILLARS, 

Attorney General. 
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Due Bills for Work and Labor. 

DUE BILLS FOR WORK AND LABOR. 

State of Ohio, · 
Attorney General's Office, 

Columbus, April 22, 1879. 

fi21 

Joseph C. Huffman, Esq., Prosecut-ing Attomcy · Perry 
Connty, New Le,rington, Ohio: 
DEAR SIR :- Yours of yesterday came duly to hand . 

vVirh the policy in the enactment of the statute to which 
you call m_v attention (75 0 . L., 141) of course, we have 
nothing .to do. The sole question is, Does the issuing. or 
makilig of the due bills you enclose me, constitute a cr iminal 
offense. or offenses, under the first section of the act of 
May t"o, 1878 (75 0. L., 141). 

If the clue bills in question were -made ;, pa;,,mmt of or 
. accou111 i1~g· for I fie ·wages, or any balance due upon the· ·wages 
of tlu respecti.,·c payees .. for ze·ork crnd labor, and so made by 
the respective make1·s of said due bills, k1£0'Wi11g 'that the 
same ·were for ·wages {or work attd labor, then the making 
of each one of said due bills constituted a violation of the 
first section of said act. All the other necessary clements 
existing,, i ~ matters not that the labor wa:; not performed for 
the partymaking the <lue bills. Thelllakcr:showcvcrmust have 
kuowkdgc tha l th<:: paper is made fo t· w:tgcs, for work and 
laboL 

I think my mcaniug cannot be misunderstood. 
Respectf\tlly your~, 

ISAIAH PILLARS, 
Attorney General. 
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Rrappra1semrut oi Real Estate ;,~ ·r88o. 

REAPPRAISE-MENT OF REAL ESTATE IN 188o. 

State of Ohio, 
Attorney Generars Office, 

Columbus, Apr il 28, 1879· 

Hon . James Williams. Auditor vf State: 
Dr':,\R Srrt :-Your inquiry of the 19th instant, enclosing 

the conununication of the auditor o f Knox County of the 
I rth instant, in relation to the duties of county awlitors, the 
furnishing •)f maps, etc., under the 4th section, Chapter 3. of 
the revised tax laws (75 0. L., 46o) as amended J anuary JI, 
1879, for the reappraisement of real estate in 188o, lias been 
carefully considered. 

It is the duty of each county auditor, under said amended 
act of January 3 r, r879, to make out from the books in his 
office. and deliver to the. assessor of each district within his 
county: 

I. An abstract w ntaining. 1st. a description of each 
tract, or lo t of i·t~<tl pn•pcrty ~ituate withirl such .. d istrict; zcl, 
the name of the owner (if ktlllwn) of cacti of suci1 tracts or 
lots, and 3d. the munber of acres, or quantity of land con..: 
tained in each. 

II. The county auditor shall also deliver to e~ch as-· 
sessor a ·mop of each fOWIIsl~·ip and tow n wilhin such district. 

III. T he county auditor shall also deliver to each ·as
sessor "such p~at-books as may be necessary to enable the 
district assessor to make a correct plate of each section, surve:v 
and tract in the district.'' 

The most troublesome inquiry is, what is the kind and 
character of the ma.ps required to be fu rnishe(J the· district 
assessors? · 

The law provides, that they arc to be lllaps of the town
ship and towns. I suggest, that this means an outline niap 

.of each township and town, with a delineation of sections 
and parts of sections and lots, as to ownership, so far as the 
same can be tn?de approxi111ately correct. 
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These maps are intended simply . to assist the several 
assessors in determining tracts and parcels of real estate by 
them to be appraised. The fifth section of the law then pro
vides ( 75 0. L., 461) that each district assessor shall make 
out from ·the abstract and maps thus furnished him, "and 
from such other sources of information as l)lay he within his 
reach, a correct' and pertinent description oi each tract and 
lot of real property" appraised by him, and of these he shall 
make plate upon the plat-books so as aforesaid furnished to 
the said assessors by the respective county auditors: 

But, how shall these maps of town~hips and towus be 
supplied ~o as to he furnished the district assessors? 

II is wdl known that in many of. the counties there al
rt:ad_v exi:-;ts tllllltty. I.Cl\vns!tip a11d tow11 111aps, w·hich will 
an:-:wcr c:vc.:r:-' pnrpost.: 11£ the law. Thi~ precise state of facts 
w<ts intended to be met by the ·amendment of January JI, 
J 879. The last clause of that amendment provides: ·'But 
in counties or districts having no maps, it shall be the duty 
of the commissioners to ft1r11ish the sameunderthe provisions 

of this act." And that i~ by advertising for four consecutive 
weeks for "sealed proposals" to construct the necessary maps. 
(See the provisions of the sections.) In thus letting- the 
contract for the drafting of the maps·, the provisions of the 
law must be strictly follow~d. It is hardly necessary to say, 
that a county auditor. independent of the action of tbe com
missioners has no power to contract to supply these maps. 

The entire additional compensation of county auditors 
for services performed by them in. the reappraisement of real 
estate in the year 1880; is found in section nine, page one 
hundred and twenty-seven, laws of 1877, and that additional 
compensation shall not exceed twenty-five per cent. of the 
annual pay of the respe:tive county auditors for that year 
(188o). 

The foregoing, T believe, covers the scope of your m-
quiries. ·Hespc.:ctfully yours, 

JSAIAH PILLARS, 
Attorney General. 
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P.u.Mish·ing Notice-Legality of a. Join.t Resolution. 

PUBLISHING NOTICE. 

State of Ohio, 
Attorney General's Office, 

Columbus, May I, 1879. 

John Ha1nilto-n, Esq.. Prosecuti11g Atto·rney Lawrence 
Col'nt'}', Ironton, Ohio: 
DEAR so~ :-On my return here this morning, I found. 

yours of the z6th ult. 
I herewith enclose you a copy of opinion to Prosecuting 

attorney of l\-Iontgomery County, which ·will answer your 
inquiry. It is discretionar-y with the· officers named. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

LEGALITY OF A JOINT RE.SOL.UT[ON . 

State of Ohio, 
Attorney General's Office, 

Columbus, May ro, 1879. 

Han. ]a.mes JiV. R-yme·r, House of Rep-resentatives: 
In answer to your inquiry, I have to say, that I have no 

doubt of the entire legality of the joint resolution of the 
General Assembly "for the relief of William F. vVoolerly 
and Andrew· Driess." and further, that it is the legal duty of 
the board of trustees of the Ohio penitentiary ·to comply 
with said joint resolution. 

The joint resolution is hereto attached. 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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An 01·di11ancc to Establish City Pol·ice in Galion, Ohio. 

·AN ORDINANCE TO ESTABLISH CITY POLICE IN 
GALION, OHIO. 

. State of Ohio, 
Attorney.General's Office, 

Columbus, May 15, 1879· 

folr11 D. DeGolley, Esq., Solicitor, Cit-;• of Galion, Ohio: 
Sm :- Yoqr inquiry of the 15th instant iu relation to the 

validity o'f certain ordinances passed by the council of the 
incorporated village of Galion, has been very carefully con
sidered . . 

Your statement in substance is. that shortly prior to the 
election of officers. and the complete organi7.ation of the 
municipal govcrnmen.t of Galion into a city of the second 
class · (all the previous stt·ps having been taken, the council 
passed certain ordinances in due fo.rm, and properly attested 
and published. O ne of the ordinances so passed, you enclose 
me. It is entitled. "An ordinance to establish a city police," 
etc. The enacting clause of this or.dinance is: "Be it or
dained by the council of the city of Galion, Ohio." And so 
you say, it is in the ordinance referred to: 

The . sole question presented is, . Does the use of the 
words or style of the municipality "city of Ga lion," as used 
m the enacting clause. render the ordinance inval id ? · 

I am of the opinion that it does not. 
The statute docs not prescribe any form for the enact

ing c·!ause !n the passag-e of ordinances, anti, in my judg
ment, the use of the words '·Be it ordained by the council," 
or their equivalents, without the use of the words "incor
porated village of ," or "city of ,'' would 
be sufficient. 

The council of Galion, as· then constituted, being an 
office body, and having full power over the subject matter, as . 
it had to organize a1id maintain police department(75 0. L., 
199, par. 29) and the ordinances. being passed, attested and 
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An Allidm:it to Fill a 1/aca//(:y m the O!licc o/ CoroJI.cr. 

published as provided IJ~' law, would be the controlling tacts 
in ddenllining- the valid ily. 

Rc:spectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

AN AFFIDAVIT TO FILL A VACANCY IN THE OF
FICE OF CORONER 

State of Ohio, 

At torney Generars Office, 

Columbus, May r 5, r8;g. 

Geo. B. Smitlr, Esq., P rosecuting .'lttomcy Ashfrm.d CCJ/mt_v .. 
Ashla:nrl, Oltio: 
SIR :-In answer to yours of the 9th instant, I l1avc 

to say, certainly, an affidavit to fiJI a vacancy in the office 
o ! coroner i:> entitled to a commis~ion from the governor. 

Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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CwtcfCI')' Trustees. 

CEfVI ETEI~ Y TRUSTEES. 

St;tlc of Uhio, 
Attorney General's Office, 

(oltunbus, iVI;ty 25, 1879. 

Ceo. E. Campbcfl, E.H.f.> Cll)• Solicitor , fn111/on, Ohio: 
StR :-Your inquiry of th e l<)lh in:slaut c<u nc duly to 

hand, and has been carefully considered . 
Your inquiry, substantially is, can a hoard of <.:en 1ctc: r y 

trustees elected in pursuance of the provisions of chaptc1· 
seven,division eight,of the new Municipal Code ( 75 0. L, 363) 
appoint one of their n umber clerk by virtue of section · thir
t~en of that chapter, and is 'such clerk so chosen from their 
own number entitled to pay for services reudered. 

I am compelled to answer in the negative. 
In my opinion such board of cemetery trustees can no 

more elect one of their numbers clerk of the board than can 
a council·of a municipal corporation elect one of its members 
clerk of the council. 

Section four of the chapter referred to provides: ''I he 
trustees shall serue without co1npensa.tlotL '' And such \Vas 
the provision of section three hundred and sixty-four of 
the muncipal code of 1869 (66 0. L., 210) . . 

This is mandatory and cannot be defeated by the trus
tees placing each other in positions in which pay is drawn. 

But, Mr. Bixbe, as one of t he trustees, having already, 
through misapprehension of the law, drawn pay for actual 
services rendered, which if performed by another not a mem
ber of t~e board of trustees, would have been legally paid for, 
it becomes a matter of equitable consideration whether he 
should be asked to refund. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Clerk of Court,· Pa.)' of i1~ Cer,•oi.n Ca.ses-Sheep Law, Etc. 

CLERK OF COURT; PAY OF IN CERTAIN CASES. 

State of Ohio, 
Attorney General's Office, 

Columbus, J unt: 5, 1879· 

S. S .. Linton, Esq., Sheriff of Lucas Co·unty: 
DEAR Sm :-ln answer to your inquiry, I have to say, 

that, unless the1·e is s0111e specific statutory provision direct-
. ing you to pay to the clerk of the Court of Common Pleas, 

the amounts you may receive from the State in conviction for · 
felony by virtue of Sec. 24, Chapt. 7, of the criminal code, 
the same shouiJ be paid into the county treasuq;. 

Respectfully. yours, 
1SA1AH PILLARS, 

Attorney Gene~al. 

SHEEP LAW, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, J unc 6, 1879. 

H. f . Eckle·y, Esq., P1·osec!d-iilg Attome·y Ca:rrolt County, 
Carrollton, Ohio: 
DEAR SIR :-Yours of the '4th instant came duly to hand. 
If I correctly understand your inquiry. they are an-

swe·red by saying, that alt' claims allowed bX the ~om
missioners for sheep killed after the act to which you ·refer, 
went into fotce (which was june I , 1877) stand upon an 
equal footing. The statute provides: "If such fund shall 
be insufficient to pay all such claims allowed in full, they 
shall be paid .pro rata." See Sec. 8, 74 0. L., 178. 

· Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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City Fn:a.wrcr'.r Pay. 

CITY TREAS LJIH:IrS PAY. 

State of Ohio, 
Attorney General' s 0111cc, 

Columbus, June 9, 1879. 

H on. J an'IL'S 11/·i//ia·ms, Audit&r of State: 
SIR :-Your inquiry of the 5th instant with the letter 

of the treasurer of lVIeigs C<;mnty enclosed, \\ias received 
and has be..:n carefully considered . . . 

The questio_n submitted is, as to the compensation of a 
city tre·asurer, or of a county treasurer who is ex-officio city 
treasurer, in the disbursement of school funds which may 
come into his hands. 

Section. forty-four of the school law of 1873 (70 ·0. L, 
zo6) provides that "In each city district the treasurer of 
the city funds shall be ex-officio treasurer of the school 
funds of the school district." And Sec. 3, Chapt. 2, Div. 
4, of the new municipal code (75 0. L, 204) provides, that 
"in all cities of the third grade of the first class embracing 
a county seat, there shall be no election of a city treasurer, 
but the county_ treasurer shall act as city treasurer." In 
which case the county treasmer becomes the custodian of the 
school funds of the bty. 

The compensation of a treasmer of a city not a co-u-nty 
sea.t, is provided for by Sec. 27, Chapt. 5, Div. 4, new mu
nicipal code (75 0. L., 217). In this section it provides, 
"He shall be allowed as compensation for the disbursement 
of moneys, othe1· tlum sclwol funds, which sl1all come into 
his hands," certain percentage named. The last clause of 
said section reads: "and no other compensation shalf be al- . 
lowed corporation treasurers for services performed under 
this title." 

The compensation of" a ·county treasurer, who, by reason 
of locati~n becomes the treasurer of a city, and hence has 
the disbursement of the school funds, is provided for in 
the last clause of Sec. 3. Chapt. 2, before referred to ( 75 0. 
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Prosecuting Attorneys; as to Wlw•n He is Made the Oflicial 
· Adviser. 

L., 204) ami which reads : "But the county treasurer shall 
act as lhe city treasurer at the rate of compensation to be 
determined· by the county commissioners, but not exceed-
ing five htuid rcd dollars a year. " · 

Whatevtr is allowed under this provision, is the en
tire compcnsatiou a county treasurer can receive for acting 
as a ciry trc~·~urer , and a j)art of whose duty it is to dis
btJrse the school funds of the city. 

Respectfully yours, 
. ISAIAH PILLARS, 

Attorney General. 

PROSECUTING ATTOHNEYS; AS TO WHOM HE 
1S MADE THE OFFICIAL ADVISER, 

State oi Ol)io, 
Attorney General's ·Office, 

Columbus, June 17, 1879. 

Charles E. Bronson, Esq., Defiance, 0/r.io: 
DEAR SJR :-..:.Your letter of the 12th instant came duly 

to hand, and in answer would say, that in .my opinion a 
prose<:uting attorney is the official adviser of the county 
commissioners of his county, and that without any addi
tional compensation. This is the practice generally through
out the State. 

Respectfully yours, 
ISAIAH PILLARS. 

Atto'rney General. 
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/ludilt'Jr; 011ty t.J/ it,1' /1) fit,; /lf•f!r<tis,•tfloi llf n{li:otiln,ud r:'rof•-
l:l'f_\' . 

-------------------~-- --------
i\UDITOf~: DUTY OF AS TO THf Ai~· I ·'I~!\ISI:::i\•ICNT 

UF I~ A I'Ll..:.OA I) PHOPEr~·ry. 

State of Ohio, 
Attorney General's Office, 

· Columbus, June 18, 1879-

H on. 1 ames Will-iams, Auditor of State: 
DEAR SrR :- Your inquiry of· yesterday, enclosing the 

letter of J. ·p_ Jones, Esq., has been carefully considered. 
I t seems to me the language of the- statute answers the 

inquiry as clearly as language can. 
Sec. 39, page 453, laws of 1878,. after providing for· the 

time and place for the meeting of the board of county audi
tors and that they shall proceed to appraise the property of 
the railroad company, reads: "A ttel also loco·mot·ives a•nd cars 
110t belonging to the conr.pany, b'lf.t hi·red for its use or nm 
unde·r its contr.ot on -its 1·oad b:v a sleeping ca1· company or 
other company; but as to such rolling stock; not belonging 
to it, bttt under its control, the railroad company may return 
the -s a111~ separate from its own property." Said section 
further provides that, "Such boards shall have ·po-wer to 
r,equi·re from the president, secretary, treas\lrer, receiver and 
principal, accounting of such road, a detailed statement, 
und~r oath, of all the items" upon which said boards have 
to pass, and which may enter into their appraisements. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 



638 OPll'<IONS OF THF. ATTORNEY GENERAL 

Dog-Tax Law As to Pay of Auditor b~>' Commissioners for 
Services, if?cl!dered-Prosecuting Attornc;:; As to Per
centage on C o/iect·io'u. 

DOG-TAX LAW AS TO PAY OF AUDITOR BY COM
MISSIONERS FOR SERVICES RENDERED. 

State of Ohio. 
Attorney General's ·Office, 

Columbus, J une r8, 1879· 

He~~ry Jvl. Higgins, Esq., Comtscl for Com. Highland 
County, Hillsboro, Ohio: 
DE,\R SrR :-Yours of the r6th instant ca_me duly to 

hand. 
I ·have had the question of the power, on the part of 

county commissioners, to make an extra allowance to county 
au'ditors for services rendered under the dog-tax law, many 
times submitted to me. I have been compelled to uni formly 
answer, that there are no such powers. 

Section eleven of the nct of April 24, 1877 (74 0. L., 
128) _prohibits an audittn· from receiviug <tny additional 
compensation to that provided for by said act of April 24, 
r8;;.. Respectfully yours, 

ISAI AH PILLARS, 
Attorney General. 

PROSECUTJNG ATTOR~EY; AS TO PERCENTAGE 
. ON COLLECTION. 

State of Ohio. 
Attorney General's Office .• 

Columbus, J unc rg, 1879. 

H . Calki11s, Esq., Prosecuti11g Attomey Darke Count)', 
G·reew;;.il/e, Ohio: 
DEAR SIR :-In answer to yours of the r8th instant I 

have to· say, that a prosecuting attorney is erititled to per
centage only on the actual amount collected: 

Respectfully yours, 
ISAIAH PILL:\RS, 

Attorney General. 



(;3~J 

Do,~:,·- Fru: Lo!:.\'i (Sm11c: " ·'' :?.75 )-City ;Fn:astfl"j' ( Sa•/1/.t: as 
.:!7::.s.) 

UOG-TAX L."\ W (S:\ l\'IE AS 275). 

St·att: of Ohio. 
j\ttorney General's Ofl1ce, 

Columbus, June 21, 1879. 

f. R. Ka.gy, Esq., Auditor Ha.ncock County, Findla;r, Ohio: 
DEAR Sm :-Yours of the 19th instant is at hand, and 

in answer would say, that the commissioners have no power 
to make an allowance for services under dog-tax law. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

CITY TREASURY (SA.!VIE AS 2725). 

State of Ohio, 
Attorney General's Office, 

Columbus, ] une 2s, r87.9. 

S. B .. Berry .. Esq., A11dito·r I3utlcr Cou11ty, Hamilton, Ohio: 
DEAR Stll :-'-Y<)ttrS of the 21st instant came duly to 

hand. I confess, that. alllidst the multiplicity of laws; the 
amendment of May 5, r 873 (70 0. L., 241) entirely ~s
caped my attention. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Cit)' Treasury (SaHtC as 2725)-Ta.v Ti tles m·e to be Listed · 
·and Ta;r.ed, Etc. 

CITY TREASURY (SAME AS 2725). 

State of Ohio, 
Attorney General's Office, 

Columbus. June 26, 1879. 

E . Ach·rs. Esq .. Auditor Fnirfi.dd Cou·ut.y, Lclllcastcr, Ohio: 
D 1::AR S 11< :-The auditor o f state h<uidcd 111e yours of 

the 2rst instant. l frank ly confess, that, amidst the mul
' tiplicity of laws, that I had overlooked the amendment of 

May 5, r873 ( 70 0. L., 241) . 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

.TAX TITLES ARE TO BE LISTED AND TAXED, 
ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus, June 28, 1879, 
P. D. Veach, Esq., Newa:rk, Ohio: 

DEAR SIR:- Yours of yesterday came duly to band, and 
in answer would say, that.tax titles are ~o be listed and taxed 
as personal property. 

Respectfully yours,' 
ISAIAH PILLARS, 

Attorney General. 
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Senate Joumal as to the Pri~tt·ing, Etc. 

· SENATE JOUgNAL AS TO THE f'RJ l'\TING, ETC. 

State of Ohio, 
;\ tt c;, rn cy General":; Office, 

Colu mbus, June 30, r879. 

Alletl 0. Myers, lf.sq., Clerk .of the Senate: 

DEAR Sm:-fn answer to you r inquiry of the 27th inst., 
I have to say: 

That section sixtL' t: n of the act in relation to the 
public printing (S. & Cr., 1205) provides, among other 
thing!'. that ·'all c.;(Jntractors under th e provisions of this 
act shall promptl·y, and without unnecessary delay, ex
ecute all orders to them issued by the General Assembly, 
or either bra.ncl~ tlrercof, or the executive officers of .the 
State, an.d the laws and volumes of the public documents 
shall be deli vered to the contractor fo r the fold ing, stitch
ing and binding, on the order of the secretary of state, 
within thirty days after the adjournment of the General 
Assembly; a11d the journals l!f the two houses shalt Like--.uise 
be delivered withi-n ui11et_v days after the adjounr.uu11t of 
the General Assembl)•." 

Sec. 2 (S. & S., 621) provides, "If from death, or 
other cause the successful bidder shall fail to execute his 
contract, or shall fail to c:recute tlu ·wm·k embraced therein 
·with reasonable promptness and in a suitable manner * * * 
the commissioners of printing, or a majority of them, 
may enter into a contract with some other person to ex
ecute the wo~k." 

I presume that these provisions fully explain there
under. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Coroner's l11quests Costs in, Etc.-A-sl to Precincts ·in Tv<r·'n
ships. 

CORONER'S I NQUESTS COSTS IN, ETC. 

State of Ohio, 
Attorney General's Office, 

Columbus or Lima, July I, 1879. · 

'VV. S. Eberly, Esq., Clerk of Wood Com-mon Pleas, Bowling 
Green, Oh·io: 
DEAR S1R :-Yours of the 27th instant came duly to 

hand at Columbus. But I was so busy I could ' not an
swer until I arrived here. 

lVIy understanding of the law is, that the clerk -has 
nothing to do with the allowance of the costs made in the 
holdiilg of a coroner's inquest. The costs 1J'roper of the 
inquest nlllst be passed on directly -by the auditor. 

\Vhcrc a physician asks pay for services ·in the mak
ing of a posl'mortem exami natic•n during the inquest, the 
allowance to him must be mack by the Cou1·t of Common 
Pleas. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 

AS TO PRECINCTS IN TOWNSHIPS. 

State of Ohio, 
Attorney General's Office, 

Columbus or Lima, July 3, 1879. 
0 

J. P. Jones, Esq.,, A·ndito·r Dncas County. Toledo, Ohio·: 
DE1\R SIR:-Your favor of the 30th ·ult. reached me 

here today. 
The question you submit to me is cine that the pros

ecuting attorney ought to and probably has advised the 
commissioners t1pon. 
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Habeas Corpus; Ruling to P1·oba-te Court in. 

Jf I was the legal adviser of the board of commis
sioners I would say that the statute you refer to (73 0. 
L., r87) must be strictly construed; and that they had no 
power, under said statute to create more than two pre-

. cincts in any township. 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

I-IABEAS COR.I.'US; HULJNG TO PROE:AT£ COURT 
JN.· 

State of Ohio, 
Attorney Ge.neral's Office, 

Lirna, July 3, 1879· 

F. F. Olciham, Esq., "Prosccnting Attor·11ey, vVashington 
Connt:y, 111arietta, Ohio: . 
DEAR SIR:- Your inquiry of the 30th ult. reached me 

here, and I have given the same very careful thought, I 
am strongly of the impression that the ruling of the Probate 
Court in the habeas corpus W<ls correct. \i\fhile it is true, 
that the discharge by the <luditor under Sec. 17, 67 0. L., 
106, does not discharge the judgment, yet, I think, the courts · 
would hardly tolerate the ar rest anct' imprisonment of _the· 
party a second time after such discharge. 
· Under the . practice in the Supreme Court, you will 

have to file your.petition in error in.the courts below. in order 
to test the validity_ of the ruling of the probate juclge. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Ta;mble lnstitution.<:-A uditor of State Adviser of. 

TAXABLE INSTITUTIONS. 

State of O hio, 
Attorney General's Office, 

Columb~s, July 9, 1879· 

Hou. lames H/illiams, Auditor of State: 
D F.:\R SIR :- In answer to your inquiry of the 7th in

sta nt enclosing the letter of the auditor of Cuyahoga County, 
I have to say, that the entire assets of any person, society or 
institution , which is not an institution of purely publ ic char

ity, and which nssets do not consist of non-taxable bonds, 
are taxable. 

Respectfully you rs. 
ISAIAH PILLARS, 

Attorney General. 

AUDITOR OF STATE ADVISER OF. 

State of Ohio, 
Attorney General 's Office, 

Columbus, July 9, 1879· 

I. P. Joucs, Esq., Auditor Lttcas Connt·y, T oledo, Ohio: 
D E1\R S1n :-The qnestion you submit in yours of the 

3d instant is one that can only be answerd ·officially to you, 
by the a ud itor of state, who the law makes yolll· adviser. 

Respectfully yours. 
JSAT.AH PILLt\nS. 

Attorney General. 
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Auditor's Fcrs (in Certain Ca~·es)-Ccntrallnsane Asylnm. 

AUDiTOR'S FEES (lN CERTA.IN CASES). 

State of Ohio, 
Attorney General's Office, 

Columbus, .July ro, I8i9· 

C. A. Alhtison .. Es(h Pro~·cculing Attomcy lacksou CoutLIJ',. 
· Jacltso·n .. Ohio: 

DEAR StR :-Yours of the 8th instant ca111e duly to hand., 
If the law did not give the auditor the fees in dispute, · 

I apprehend any allowanc.e by the commissioners could not 
give them validity. 

H~:sp<:.c.:ttull_v )'I)III'S, 

lSi\ I.A.H F'II .. I..ARS, 
:\tton~<.:y General. 

CENTRAL INSANE .ASYLU:iVL 

State of Ohio, 
Attorney General 's Office, 

Columbtis, July ro, 1879. 

Co,l. E. f. 8/oiHtl, Presidwt Board Directors Cofumbtls !ius
pita/ for fiiSOII C: 

S1R :- Your inquiry of yesterday has been duly con
sidered. 

The party to whom the contract was awa rd~d, having
declined, as yott state, to enter into articles of agreement, 
the board is at perfect liberty to · rescind the resolution or 
action, by which the present plans and specifications· were, 
adopted, without the ass.cnt of the State officials who ap
proved them. 

The board has full power to adopt a.1y other pl~n and 
specifications for the improvement, it may think proper. 

Should the est imate be $3,000 or over, the new plans 
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Rcjorm, School,· As to Meaning Sec. 8, 75 0 . L., · 61. 

will again have to be submitted for the :~pproval nf thP. 
same official s, and advertisement for bids published. 

If the estimate is below $3.000. then none o f the above 
requirements are necessary; and thcitnprovcment can be made 
by private contract. · 

Respectfully yours, 
lSA[A H P.ri.I.,AHS, 

Attorucy General. 

REFORM SCH OOL; AS TO MEANING SEC. 8, 75 0 . 
L., 61. . 

State of Ohio. 
Attorney General'? Office, 

Columbus or Lima, July rs, I879· 

Col. G. S. Innis, Supcri11fell(lcnl Rr.jonn School. Lancaster, 
Ohio: 
SLR :-Your letter of the 1 rth instan t came duly to hand 

at thi~ place and in answer would say, that the section you 
refer to (Sec. 8, '75 0. L., 6 r) tneans just wluit it says, anti 
must bestrictly construed. I know of no power in a mayor 
of a city or village under existing legislation, to commit to 
the Reform School. 

If you have aJJY boys under ten years of age, I think 
I would let them remain ; but would receive no more under 
that age. 

Respectfully vours, 
ISAIAH PILLARS. 

Attorney General. 
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r ·robate htdge; Fees of-insane Persons as to the Co-u~ttics . 
Obligation. in Rcmo-.•ing Their JnsoJte from As:)'lm'll. 

PROBATE JUDGE; FEES OF. 

State of Ohio, 
Attorney· General's Office, 

Columbus, July r9, r879. 

Ho11. W. D. Matthews, Probatp Judge, Mt. Gilead, Ohio: 
DEAR SHe-Yours of the 18th instant at hand. -I am 

so pressed with business I cannot give the statutes a thor
ough examination, but will say unless the item of fees you 
refer to, is specifically name·d it is unlawful to charge it. 

Yours tndy, 
JSAJAH PfLLARS, 

Attorney General. 

INSANE PERSONS AS TO THE COUNTIES OBLI
GATION JN REMOVING THEIR INSANE FROM 
ASYLUM. 

State of Ohio, 
Attorney General's Office, 

Columbus, July r4, I879· 

Dr. T11. H. Holden_. Superiutcudell/ Atheu.s As:.•lum for Itt
sane, Atheus, Olrio: 
DEAR S1R :-On my return here I found your inquiry 

of the 12th instant. 
After careful examination of the question I am of the 

opinion that the county should pay the expen.se of. the re
moval of a patient from the asylum to the county from 
which he or she was sent, by virtue of the provisions of S.ec.· 
26, 75 0. L., 72-

The removal is made by the probate judge of the proper 
county. Respectfully-:yours. 

ISAIAH PILLARS, 
Attorney GeneraL 
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Coullt)• Comm.isst:oncrs; No Error~ Etc.(ln Certain Case)
P1·osewting Attorney, as to Fees of in Probate Cou.1·t. 

COUNTY <;:OMMISSlONERS; NO ERROR, ETC. (IN 
CERTAlN CASE). 

. State of Ohio, 
Attorney General's Office, 

Columbus, July 19, 1879· 

F.· C. Van Ander, Es,q., Prosec11ting Attorney Auglaize 
County, vVa.pakoncta., Ohio: 

- DE:\R S!R:-Yours of the 18th instant came duly to 
hand . 

I can see no error in the· action of the commissioners 
and know no r ight of appeal. 

· Respectfully yours, 
ISAIAH PILLARS. 

Attorney General. 

PROSECUTJNG ATTORNEY, AS TO FEES OF IN 
PROBATE .COURT. 

State of Ohio, 
Attorney General's Office, 

Lima, August 2, 1879·. 

Geo. B. Smith, Esq. , Prosecuting Attome·y Ashland Couut·y, 
Ashland, Ohio: 
DEAR SIR:~ Your Jetter of the 24th ult. containing a 

number of inquiries came to my hands here today. 
Ist. There is no law by which a prosecuting attorney 

can get extra pay fo r service rendered in the Probate Court. 
zd. A prosecuting attorney has nothing to do officially 

with peace warrant cases, and offi.cer's fees cann.ot in such 
cases, under any circumstances be paid out of the county 
_treasury. Respectfully :yours. 

ISAIAH PILLARS, 
Attorney General. · 
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_.\·c?ouy-l · i'uc~ 0. L., 65, Sec. 3- Council's Power of Ditches 

iu Certain aS. to tlte Contract of. 
·-·--- ·-.. ·-·· - ----------- ------ -

SEVENTY-FIVE 0. L., 65, SEC. 3· 

State of Ohio, 
1\ttorney General's Office, 

Lima, August 9, 1879. 

James Barrett, Esq., Secretar·y ·Board Trnstecs CLeveland 
Hospital for Insa-ne: 
SIR :-Your inquiry of the sth illstant reached me here 

today. 
In answer I have to say. that the statute is so bunglingly 

drawn (75 0. L., 6"5, Sec. 3) that it is difficult to say just 
what it does meau, but I have concluded your safer course 
would be to recognize Mr .. vVinstone a trustee until the as
sembling of the next Gene•·al Assembly. 

Respectfully yours, 
ISAIAH PILLARS, 

.. Attorney Gener;l. 

COUNCIL'S PO\·VER OF DITCHES, IN CERTAIN AS 
TO THE CONTRACT OF. 

State of Ohio, 
Attorney Genet:al's Office, 

Lima, August 1 r, 1879. 
' . 

J oft.n D. DeGallei. Esq., CZ:ty Solicitor, Galion, Ohio: 
D£AR SIR:-Yours of the 6th instant reached me here. 
The inquiry you• submit; is, has the council of a city· 

or of an incorporated village the right to construct a ditch 
through lands and lots within the corporate limits? 

To which 1 answer they have no such power. The 
entire control of "ditclies" is given to the county commis
sioners or township trustees. 

Respectfully yours, . 
. ISAIAH PILLARS, 

Attorney General. 
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Sales Made Under Act of Janua·ry 28th (r828 Chase r589). 
'1v( isdemca.no·rs as t.o the Prosecz.tfion of. 

SALES MADE UNDER ACT OF JANUARY :!8TH 
( r828 CHASE r589). 

State of Ohio, 
Attorney General's Office, 

Lima, August 13, r879· 

Hon. James Williams, Auditor of State: 
Yours of the 9th instant has been <:<ndnlly considered. 
If the sales were made under the provisions of the act 

of January 28th (r8z8 Chase 1589) as you say, your con
struction of the law in your letter to Mr. Barnet was un
doubtedly correct. 

I cannot see that the act of January r6, 1879, has any
thing to do with it. 

Resp.ectfully yours, 
ISAIAH PfLLARS, 

Attorney General. 

MISDEMEANORS AS TO THE PROSECUTION OF. 

State of Ohio, 
Attorney General's Office, 

Lima, August r 3, 1879. 

Frank Atloore, Esq., Prosecut-ing Attorney Kno:t· County, 
Nlt. Vernon, Oh·io .· 
DEAR SIR:-Your inquiry of the Jith. instant reached 

me here. 
· The question you submit is· not without difficulty in 

properly determin~ng it. It arises under the 17th Sec. 
Chapt. 2, 74 0. L., 320. If I were a judge and aqjadicating 
the question, I would hold that for all such misden1eanors, 
as you name, to-wit, prosecution for selling i'ntoxica.ting · 
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Accountimt Payment of (71 0. L., 138). 

liquors, carrying concealed weapons, and like offenses, that 
any citizen of the ·whole wmmunity would be the "party 
inj ured" within the meaning of that section, and upon a 
plea of guilty to an affidavit charging any such' offense, the 
magistrate would have full power to finally dispose of the 
case. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

ACCOUNTANT PAYMENT OF (71 0. L., 138). 

State of O hio, 
A~torncy General's Office, 

Lima, August 14, 1879. 

!. P. Spriggs, Esq., Prosewting A ttorneJ•, Woodsfield, Ohio: 
SIR :- Yours of the 12th instant came duly to hand. 
It seems to me that the n;teaning o! the statute in re

lation to the payment o f the accountant (71 0. L., 138) can 
hardly be · misunderstood. 

The language is "said accountant so appointed * * * 
shall be paid at the rate of three dollars per day * * * out 
of the county treasury, on a warrant drawn by the county 
auditor and approved by the certificate of said court." 

.That is the Probate Court. The treasurer ca1in~t legal
ly PaY the warrant until it is approved by the probate judge. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 
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Rape ond 1 11cest, os to Both Being Chargee~ in Same lndict-
1/H:IIf-Treasltrer; -in Certaiit Cases. os ·to Term of 
Period of Holding the Office. 

Hi\PE :\ND. INCEST, AS TO BOTH DEING 
CHARGED IN SAME INDICTMENT. 

· State of Ohio, 
Attorney General's Office, 

Lima,· August 15, 1879. 

L. 111. J ewitt. Esq ... Prosecuting .A ttorne:v Athens Connt'j', 
Atheus. Ohio : 

DEAR Sm :-- Yours of tlie 13lh instant came duly to 
hand and has been carefully considered. vVhile it might 
possibly be sustained where it grows out of the same state 
of facts, yet I would not join rape and incest in the same 
indictment. I wo.uld draw separate i1,1dictment, charging 
the two distinct offenses. It is nevertheless rape if force 
be usell. however near the relationship. It is nevertheless 
incest if within the statutory degree of relationship if force 
be used. Respectfully yours, 

!SAT AH PJLLARS, 
Attorney General. 

TREASURER; IN CERTAIN CASES AS TO TERl\-1 
OF PERIOD OF HOLDING THE OFFICE. 

State of Ohio, 
Attorney General's Office, 

Columbus, August 30, 1879. 

D. Allen, Esq .. Prosecuting Attonte)' Warren County, Lcb
o·non, Ohio: 
DEAR SrR:-Yours of the z6th instant I found on my 

return here, and I confess that I am unable from the read
ing ?f your lelter to get at the state of facts. 



r:c,:s of' Cunllf_v 0/Ji<:,.,.s (76 0. /.. .. I l/). 
--------- -------~-

Your letter states that Totten was appointed in Scptem· 
ber, 1875, to fill a vacancy in the office o( county trcasmer, 
and that he was also elected to the same office at the October 
election in 1875 and \vas re-elected in t8;;. Now, this 
being a true statement of the facts, i.\l!r. Totten would have 
held the office by appol:Ntment unti l the J st Monday in 
September, r8;6. His first term by virtue of the election 
would expire in September. r8;8, and his sec011d term by 
election, would run from September, 1878, to September, 
188o. His successor should be elected at the coming Octo
ber election. 

Respectiully yours, 
ISAIAH PILLARS, 

Attorney General. 

FEES OF COUNTY OFFICERS (76 0. L., 117). 

State of Ohio, 
Attorney General's Office, 

Columbus, August 30, 1879· 

H on. J. B. Priddy, Probate Judge Fayette County, fVash~ 
ington C. H., Oh-io: 
DEAR SIR:-Your inquiry of .the 23d instant I found 

upon my return here, and in answer would say, tbat the act 
of June 3, 1879, in relation to the fees of county officers (76 
0. L., J 17) does not app1y to persons in office at the time 
of the passage of the a_ct. See last clause of Sec. 36, page 
130. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney G~neral. 
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Sheriff's Electt.on Procla·m.a.tion, as to P"'tbl-ishing of. 

SHERIFF'S ELECTION PROCLAMATIOK, AS TO 
PUBLISHING OF. 

State of Ohio, 
Attorney General 's Office, 
Columbus, September I I, 1879· 

M essd. M cF addeH a.nd J-bmter, P ublislters S teubenviUe 
ca~ettc: 

GENTS :-On my arrival here I found vour inquiry of 
the 5th instant in relation to Hie publication. of the sheriff's 
election proclamation. 

The statute in relation to the matter is found in Swan 
and Critchfield statutes, pages 532-3, Sec. 18. All that re
lates to the· publication of the proclamation in a newspaper 
reads: "and inserted' in some newspaper published in the 
county, if any be published therein." 

As the first part of the !"Cction provides that the procla
mation .shall l)e posted throughout the <:Ollnty not less than 
fifteen days before the election, ~o, i11 my opinion, the in
sertion in the newspapers should be fifteen days before 
election. -

The statutes, undoubtedly, contemplatecl the publication 
of the prodamation in a weekly newspaper in each county 
a.s of/en as lhe same might be ·issned with·in lhe fifteeH days. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Trcasm·cr and SlteriH, 'as to Term or Period of Holding 
Office. 

TREASURER AND SHERIFF, AS TO TERM OR 
PERIOD OF BOLDING OFFICE. 

State of Ohio, 
Attorney General's Office, 

Lima, September r, 1879. 

D. Allen, Esq., Prosecuting Allorne'y, Leba.non; Ohio: 
DEAR SIR :-\"/hen I wrote. you yesterday (Saturday) 

I had for the moment overlooked the constitutional provision 
that no person shall be ef,:gible to the office of sheriff or 
cou nty treasurer for more than four years in any period o f 
six years, Art. 10, Sec. 3· 

This complicates the question you submit, and makes 
it e.xceedingly difficult to determine. 

It certainly is without precedent in Ohio. 
A iter most careful thought, f am of the opinion, that 

the person. being eligible when electecl, and when he qual
lies and enters upon the discharge oi the duties of treasurer 
or sheriff would be held to be legally competent to com
plete his full term o f office, although it would make more 
than four years in a period .of six yea rs, that he Mad held the 
office by appointment and election. In this f may be in 
error. Of two things, I am quite confident. 

rst. If it was attcmpteu to elect a. treasurer at the 
fall election of 1878, whose term of office should commence 
at the end ·of the first year of the second tem1 by election, 
of the present incumbent, that e/ecti<m wa~ invatid, and does 
not entitle the party so claiming to be elected, to the office, 
and 

2d. T hat .the county commissioners have no power to 
remove the present incumbent by re<lson of inelig.ibility. 

If the present .incumbent insists upon filling out the 
te rm for which he was last e lected, the only manner of test
ing his legal right so to do would b"e by quo HI(Trr<wto. 
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St. Clevelarid Asylum for Ins{Ine. 

If it .is thot.tght best to test · the question in the Supreme 
Court the ccmmissioners might treat the office as ·vacant, 
appoint a person to fill the vacancy, and let him institute his 
proceedings against the present incumbent. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

ST. CLEVELAND ASYLUM FOR INSANE. 

State of Ohio, 
Attorney .General.'s Office, 

Lima, September 8; 1879. 

C. W. Deihl,. Esq., St. Clc<:claHd Asylum for lnsa,ne, Nc·w
b·l.trg, Ohio: 
DE,\R SrR :-Your inquiry of the rst instant reached me 

here on Saturday, and in answer will say, that it is a matter 
of indifference in which manner you speak of, the contract 
is signed. The !ega.t effect 1·s just the smn;e. 

How~r.;er ~he contract may be signed on the part of the 
institution, it is supposed to be ·and must be with the ap
proval of a majority of the board of trustees and superinten
dent. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Warden of Penitcnt.iary,. a-.,· tv 11j/hat Otlia· f-Ie Holds in th~: 
State-Appropriation (Cieri.' of /Jdh·,,nc). 

WAHDEN OJ.- J't::N IT I::NT.l:\.1\Y, i\S TO WHAT OF
J'.LCE .HE HOLDS IN THE STATE. 

State of Ohiq, 
Attorney General's Office, 

Lima, September 8, J879· 

M. W. Odell, Esq., Prosecllt·ing Attor11ey. Toledo, Ohio: 
D£AR S1R :-Your inquiry of the 1st instant reached me 

here on Saturday. I am of the opinion that the warden of 
the peni tentiary is not a Stale ollicer within the meaning 
of Sec. 6, Chapt. 74, 0. L. z88. 

Is not the offense you intend to charge CO\'~red by the 
latter provision of the section? 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

APPROPRIATION (CLERK OF BELLEVUE). 

State of Ohio, 
Attorney General's Office, 

Lima, September 6, r879. 

H. F. Ba.ker .. Esq., Clerk of Bellevue, Ohio: 
DtAR SJR :-Yours of the 1st in-stant reached me het·e 

today. Certainly it is not necessary to pass ordinances for 
the payt~ent of the various items \vhich may be presented. 

The appropriation referred to in the statute, is the 
appropriation of certain gross sums for different purposes, 
and these amounts are to be drawn on as occasion may re
qlllrc. 

Respectful! y yours, 
ISAIAH PILLARS, 

Attorne'y General. 
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Shet"iff's E lccl£o11. P·roclcrmat-ion-Q uo Warranto. 

SHERli;F·s ELECTION PROCLAIVIATIO~. 

State of Ohio, 
Attorney General's Office, 

Columbus, September 15, r879. 

'l•V. C. 011g, !::sq._. flr~J.\~t:c11iiug Allorncy_. Steubenville, Ohio: 
DEAR Srr( :--;-Jn answer to you1· inquiry u( the r3th in

stant, I have to say that I am o[ the opinion that the procla
mation should be inserted in the week ly IH:wspapers fur JS 
days before the election. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 

QUO WARRANTO. 

State of Ohio. 
Attorney General's Office, 
· Lima, September 25, 1879. 

R. H. Bishop, •Esq._. P1·i·vate Sec·retar)' to Go<!enW1', Colmn
bu.s, Oh-io: 
DE.~R SlR :-Yours of yesterday with enclosures came 

duly to hand, and in answer would say, that _the governor 
has clearly the power, under section three of the chapter 
of the civil code. relating to proceedings in qno warranto 
(75 0. L. .. 8rs) to direct the prosecuting attorney of Ross 
County to commence proceedings in quo warranto as re
quested in the communication of the· president of the coun
cil, the mayor and city solicitor of the city of Chillicothe of 
the 17th instant which I herewith return. · 

ISAIAH PILLARS, 
A ttornev General. 
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Election of LaJ£d Appraiser. 

ELECTION OF LAND APPRAISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, September 25, 187'9. 

()59 

Hon. Lewis Green, New Le.t:ington, Ohio: 
D""R Sm :-Yot1rs of the 23d instant came duly to hand 

and has been carefully considered. 
Your inquiry is, substantia lly, whether in the election 

of a land appraiser as provided for bv sectioti· one, la\vs r878, 
page 459, the name of a candidate can be printed upon the 
same ticket with the <.:andidatcs for State and county officers, · 
and vol('c.\ for in the ~:une ballot-box. 

!VI_v an~wcr i); in negative. 
Thal part of the statute providing for the ntamter of 

the election of land appraiser reads: "The judges of elec
tion shall keep a separate poll book for the election of ~aid 
·assessors; and the return~ thereof duly certified as in other 
cases. shall be made to the cotml·v cwditor, who. with th~ 
clerk. of the Court oi Common Pl~as and probat~ judge of 
the county. shall act upon the same and declare the result." 

To comply withi ·this provision there must be, 111 th~· · 
election of a land appraiser: 

': , 

rst. A separate ballot, or ticket. 
2d. A separate ballot-box. 
3d. A separate poll-book and t~lly-sheet and 
4th. A separate return must be made to the auditor. 
i\ separate board of judges, however, is not required. 

RespectftJlly yours. 
ISAIAH PILLARS, 

Attorney Genera l. 
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ElccliOit i11 Fourth /;1/ar.d, Lima. 

ELECTlO~ I~ FOL!RTH WARD, qMA. 

·State of Ohio, 
Attorney Generars Office, 

Columbus, October 8, 1879. 

!. H. H utchi.,·nll. City Solicitor of L ima, Ohio: 
S ll<:- Your inquiry of yesterday \vith regard to the 

opening of a poll at tlie forthcoming election on the r 4th 
instant in the. newly created fourth ward of Lima, has· been 
very carefully considered. · 

As I understand the facts, the fourth ward of Lima has 
now, and has bad fot· some months past, as definitely estab
lished legal existence as any of the other wards of the city. 

The fact that as yet it has no distinct-ive representation 
in the city council makes it none the less a ward; ai1d by 
rcasc)n of its hcing a warcl it hecomcs an election prcdnct in 
pur~uancc of tiH: pro,· i~i~);, o f Section 2. Act 7. of Ma.'· 14. 
,·878 (75 0. 1 ••.. ;i4(i). 

As cac.:h kg:·tl voter can 011ly Jcg;,JI:,· vote in the tow11· 
ship, ward nr prl-cinl·t iu which he ha~ act11<tl residence. a 

· poll should be opened in ~aid fvurth ward at such place:: as 
· may be designated by council. for the votc.!rs of said ward. 

There being no officers in said ward who can, c:1· officio, 
act as .judge of election, the board of judges and clerks must 
be ·chosen the morning of election, vi<m vo·ce, by the legal 
voters of said ward who may be then present. 

These, when so chosen, can be qualified by "taking the 
necessary oath as r equired by law. 

· Resp~ctfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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As to ~ ·ole of!. P. and La11d Appraiser-Prosecu.ting At

IOJ:ne)' Adviser. 
---- - - --

1\S TO VOTE OV ]. P. AND LAND APPRAISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 31, 1879-

flon. Martin Perky, Probate Judge, Br'yan, Ohio: 
DEAR S IR :-I arrived here this morning and found 

yours of the 25th instant, :and in answer I have to say, that 
the vote fo•· justice of the peace and land appraiser s together 
should not be cotnttecl . 

.1. find no provision in the statute _ for the determination 
or a tic vol-e on -land appraisc::r. 

J 11 such case it would seem as though a vacancy would 
c::xist, by reason of failure to elect, to be filled as provided 
in Sec. 3, page 460, 0. L., Vol. 75-

Respectfully yours, 
ISAIAH PILLARS, 

Attori1ey General. 

PROSECUTING· ATTORNEY ADVISER. 

State of Ohio, 
Attorney General's Office, 

Columbus. October 31, 1879· 

!. P. Jones., Esq._. Cou:nty Anditor. Toledo, Ohio: 
DEAR S1R :-I am compelled to. ask you to refer the 

question submitted in your_s of the 29th instant to· your 
prosecuting attorney, who is made the legal adviser of coupty 
officers. 

Respectfully yours, 
ISAIAH PfLL1\RS, 

i\ ttorncy Gcn~ra 1. 
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f/.uditors' Fees, Etc.-Surveyor Not Disqualified from Actiug 
Real Esta;'e Asscsso·r. 

AUDITORS' FEES, .ETC. 

State of Ohio, 
Attorney General's Office, 

Lima, October 29, z879. 
Be11f. Easo1t, Esq., Wooster, Ohio: 

SIR :- In answer to yours of the 28th instant, I have 
to say in reply to interrogatory one ( 1) No. 

To interrogatory two ( 2) Yes. 
To interrogatory three (3) Yes. 
The act of April 24, I878. prescribes the fees a county 

auditor is entitled to (See Sec. I I especially). 
Respectfully yours . 

ISAIAH PILLARS, 
Attorney General. 

SURVEYOR NOT DISQUAUFLI::D F ROM ACTING 
REAL ESTATE ASSESSOR. 

State of Ohio. 
Attorne)~ General's Office. 

Lima, October 27, 1879. 

0. S . Ferris, Esq., Proiewting AttorN£)• Porfa.ge Cormty, 
Rave11.na, Ohio: . 
S1 R :-Yours of the 23d instant reached me here. There 

is nothing in the statutes which disqualifies a cou nty surveyor 
frqm acting real estate assessor. 

We are compelled to be governed by the statutes to 
put it as it is, and not what it should have been. 

Respectful! y yours, 
ISAI AH PILLARS, 

Attorney General. 
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Attorney General Not !ldt:iser-Counl)• Commissiouers; 
D~ttics of. 

ATTOl~NEY GE.NERAL NUT ADV ISER. 

. State of Ohio, 
Attorney General"s Office, 
Columbus, November 6, 1879. 

T41. H. G'1'a:v, Esq., C1'ncinnat-i, 0/u'o: 
DEAR Sm :-In answer to yours of yesterday I have 

to say, that I am not, under! the statute, authorized to give 
an opinion upon the very important question subm~tted. 

Respectfully. yours, 
. I SAIAH PILLARS, 

Attorney Gt'neral. 

COUNTY COMMISSIONERS; DUTIES . OF. 

T he State of Ohio. 
Attorney General's Office, 
Columbus. November. 6, 1876. 

f. H. Mitchell, Esq., Prosecu.ting Attonte~l. New Phila
delphia, Ohio: 
DEAR Sm :- In answer to yours of the 1st inst. I have 

to say that I know of no provision of the statute authoriz
ing county commissione'rs to advance any costs in a criminal 
case. 

Yours truly, 
ISAIAH PILLARS, 

Attorney General. 
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11 ttorney General Not /ld1,iscr-Prosecnting .Attoruey; 
Duty of. 

1\TTORNEY GENERAL NO·T ADVISER. 

The State of Ohio, 
Attorney General's Office, 
Columbtfs, November 13, r879-

· A. fl. Ha·incs, !:.'sq .. A11dilor of Clinton Couut_v, Hiil-mington, 
Ohio: 
Df::AR Sw :-Yours of the 8th in st. came duly to hand. 

The question submitted is quite important, but inasmuch .as 
the statute makes the auditor of state the adv-i.se,; of county 

auditors in relation to their official duties, I clo not feel at 
liberty to give an opinion on the question, unless requested 
to do so by the auditor of . state. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

PROSECUTLN(; J\TTOf~NEY: DUTY OF. 

T he State of Ohio, 
Attorney General's Office, 
Columbus, December 1 I , r879. 

Frank Moore. Esq.·. Prosecuting Attorney, Kno~1: County, 
Mt. Vernon, Oh-io: 
DEAR SIR:-Your·s of yesterday came duly to hand . . In 

·.my opinion, under the act of March 30, I87S (,72 0. L., 
170 )., it is made the duty of the prosecuting attorney to pass 
upon and certify to the entire compensation of county com
mi~sioners ; including per diem. mileage and necessary ex
penses while out of the county on official business. 

Such has been my answer to similar inquiries heretofore. 
Hcspectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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I:.lccl1·o,t of Appraisers ; I'ay o{ Clerk .,:u-Creation of an 
Office by tha General Assembly. 

ELECT10?\ OF APPlV\ISERS ; PAY OF CLERK IN. 

The State of Ohio, 
Atto rney General 's Office, 
Columbus, December I r~ 

Wm .. G. Way, Esq., City Solicitor, ·Ma.rietta, Ohio: 
D£AR StR:-Yottrs of yesterday came duly to hand and

in answer would say that the clerks of election of land ap
praisers should be paid out of the county treasmy. The 
townships, villages and cities a~ ~uch , are not chargeable 
with the expense of electing laud appraisers. 

'fhc office of land appraiser is not a city, village nor a 
towm;hip office. 

l<.espectfull y yours,. 
ISAIAH P ILLA.RS, 

Attorney General. 

CREATION OF AN OFl'ICE BY THE GENERAL 
ASSEMBLY. 

Colnmbus. Ohio. January 10,~ 
Hon. Till;., .. A. Cll';c:gi! f.. Spcakrr of the Honse of Rep·rcsw

tatives: 
Dr::AR S 1.R :-House resolution No. 12, by Mr. Scott,. of 

Warren, has be~n carefully considered. I am of the opinion 
that, under section 27, article II of the constitution, the Gen
eral Assembly. may create an office and prescribe the quali
fi cations of a person to fill said office, and to this extent the 
governor may be .restr icted by the General Assembly in his 
appointments. 

Respectful ly yours, . 
ISAIAH PILLARS, 

Attorney General. 

., 


