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Pe1·jur'y Where a Party Swears Falsel'y Before a Commis
sion Appointed to Take Testimony in a. Divorce Case 
by 01£ Jnd·iana Cou1·t. 

record conform to tne original instrument in form-inter
lineations that must often be made in your printed parts to 
adapt them to the original leave so much greater room for 
errors that a record so made ought not to carry with it that 
character for truth which it now has:· In my judgment 
such records ought not to be used. 

Very respectfully, etc., 
F. B. POND, 

Attorney General 

PERJURY WHERE A PARTY s·wEARS FALSELY 
BEFORE A COMMISSION APPOINTED TO 
TAKE TESTIMONY IN A DIVORCE CASE BY 
AN INDIANA COURT. 

The State of Ohio, 
Office of the Attornev General. 

Columbus, Ja1;uary 16,@ 
W. P. Howland, Esq., P.rosec-uting Attorney, Etc.:. 

Sm :-Below please find extracts from Indiana statutes. 
That speaking of "will fu l absense" is as follO\.VS: 

"Aba.nclonment for one year." 
As to taking deposition's under a commission, section 

240 of the Indiana code provides as follows: 

"V'lhen a deposition is to be taken out of the 
State the clerk shall, upon the request of the party 
taking the deposition to the oDiccr or com.missione1' 
designated to take the deposition." 

Section 241 provides: 

"If the commission do not specify th~ name 
of the officer before whom the deposition is to be 
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Couut~, C Ollt·'lltissioHcrs! Report. 
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take11, a nd he have no official seal, his ce rtificate 
shall be a uthenticated," etc. 

I <WI satisfied if the suit was properly pending in I n
d iana and the commission issued by the clerk <iutho:-izccl , 
''Thorp," or "any othe r person having authority" to take 
the deposition, that the taking it and administe ring the oath 
by a notary is sufficient to warrant an asssignment of. perjury 
by the wi tm:s:; whose clcp0~ ition is taken . 1 do not thin k 
it ncces~a r~' to aver that tl1c depositions wen.: U$cd. 

Verv n.:spect'fu lly, 
F. D. PO~D, 

Attor11ey General. 

COL.:NTY COi\f?\HSSIONERS' REPORT. 

The State o·f Ohio, 
Oit'iec of the Attorney Genera l, 

CcJlumbu,;, Jan uary 16, 187 L 

·C: ,;o. Hi. Gu·rst, Esq., Attdiior oi Sandus/:y CoJ(Jtl'y: 

S1R :- In reply to _I'Ollrs of rzth inst. I have to sa_v that 
in my judgment the words "detailed report in writing of 
their official transactions" * ... ··· "accurate statement 
oi the f1nanica l affairs of the col1nty," requ ire the commis
sioners to make a statement 6f the ammmts expended fo r 
each purpose. For example : Bridges itemized sufficiently 
to show the amount expended for each bridge; witnesses 
a nd expenses of courts, etc., but I do not think that it means 
that the amount of each order should be set out, nor do I 
think iL necessary that any other receipts fo•= taxes, o r other
wise, need be stated than those which are needed to show 
the financial concl it ion of the county as to those f unds which 
are properly county funds. 

Very respectfu lly, 
F. B. POND, 

Attorney General. 
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Cv11nty Tn:asitrers-Dcct M11st QualifJ1 on Scpte-m.ber Ist .. 

COC!\TY TJ~Ef\SURERS.ELECT l\'IUST QUALU'Y 
o;,z SEPTE~vlDER rst. 

.lames ! r~Jille, Esq.: 

The State of Ohio, 
Ofl1cc oi the Attomey Gene ral, 

Colum bus, J a nuary r;, 1871. 

S 11' :-Yours of ~:esterday is a t hand, and in reply I have 
IJ) say : 

If your county treasurer-elect did not g·ive bond, and 
oot:herwise qualify as such treasurer, on o r before the first 
.\[onch:y of September after his e lection, then there was a 
\':teancy in the office which the commissioners had the power 
1" ftll bv appointment, ~mel if they m ac\e their appointment 
It-s,; than t\YCnty da~·s before the annunl e lection next there
:1 1' 1 cr ( r869), or if they made no appoi nt men t the re is stil! 
:• v;tcancy that m:-ty be filiec\ by the election o:i a treasurer at 
tit· · clection in 1871. 

This is upon the hypothesis that Partello was re-elected 
i11 1870. (You sa.v he was re-elected in r869. I suppose 
tlt:tl· a mistuke, a;HI thit he was re-elected in 1870, as his 
l ir:<l dection was in 1868, and he hac! t wo years to serve 

fn' ''' that ele:::tion.) . 
·If [ am .right as to the iacts, in my .i udgment at the fall 

, . I.Ji-d ion of T871 the people have a right to elect a new treas
)· UJt· r. H·hether the sheritt= issues his proclan1ation or not, s0 

.. . : [:!lil t· Hu.; people are substnntially notified m some other \.vay 
.·· · {! (' '•nd i election. 

• ·~ y 

Very re:;pectfully, 
F. B. POND, 

Attom ey General. 
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Constab!es' Fees in Sen:i11g Subpocmrs-P·rosewl"ing At
forul!)'; No Lart\.! to Co·m.pcl Coun.fy Colll.m.issiatr.e-rs to 
Fm··nish an Office,· Pa~•me11t of /tVi/.1/ess Fees. 

CONSTABLE'S FEES IN SERVING SUBPOENAS. 

The State of Ohio, 
Office of the .:l.,.ttorney General, 

Columbus, Janua.ry 26, 187r. 

C. HI. Newell_. Esq., Prosecuh11g Attorne')', Etc.: 
SJR :- Yoms of the 24th in st. carne .to hand this morn

ing, and in reply I have to say: 
In my judgment the second section of the act of 1865, 

S. & S., page 368, gi,·es to the constable serving a subpoena 
twenty-five cents for service upon one person, t\-venty-five 
cents for a copy if he serve by copy. and mileage for the d is
tance necessa1·ily traveled by him to enable him to perform 
the d uty. 

VC'ry rc~pcctfully , 

F . B. POND,· 
Attorney General. 

PROSECUTING . ATTORNEY; NO LAW TO · COM
PEL COUNTY COMMISSIONERS TO FURNISH 
AN OFFICE FOR; PAYiVIENT OF \NITNESS 
FEES. 

T he State of Ohio. 
Office o£ the Attorney Gener<ll, 

Columbus, } 111ua ry 30, 1'87 r. 

.T oh.n .T. Robr:nson. E.«J.. Prosccnting Allo-r-ney,. Etc.: 
Sm :-Yours of ~6th inst. came to hand this morning, 

and i•1 reply T have to say : · 
F irst-I do not lind any statute requiring the count _v 

commissioners to furni sh the prosecuting atto.rney with an 
office. 

Second-The ad of the General Assembly passed 
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l-ust-ices of the Peace,· Vacwicies i·n the Office of. 

March- 4th and took effect May I, 1864, S. & S., page 369, 
is, so far as I can discover, still in full force. 

The first section makes it imperative upon the auditor 
to draw his .warrant upon the county treasurer for witness 
fees in pro~ectttions for penitentiary offenses. The com
missioners of the county have no legal power to control him 
in the matter, and cannot protect him in refusing so to do. 
He is responsible alone. lf he refuses in a given case to 
draw his warrant, my advice would be to apply for a 
111anclamus in your district court to compel hirn so to do. 

Very respectfully, · 
F. B. POND, 

Attorney General. 

.1 USTIC£S OF THE PEACE; VACANCIES IN THE 
OFFICE OF. 

The State of Ohio, 
Office of the Attorney Ge!1eral .. · 

. Columbus, January 30, 1871. 
l-Ion.. Ha:rlo·w Ch.ap·i-n: 

S!R :-Yours of 25th inst. is at hand, and" in reply I have 
t o"\ S"l\"" 

. . . :i: .have examined with such care as I can. the statute 
,·, · l : r~i ve to filling vacancies in the office of justice of the 
J••':l•: c and have come to the follo\ving conclusibn: · 

First-The to\vnship tntstees may. ·legally notify the 
\d,·o:·r .-,,·s of any township to meet at one place i"n said town
fl lil 1. f,·,r the purpose of holding an election to fill a vacancy 
fn 1 ho:: (IInce of justice of the peace in that township. 

Se{;ond- The trnstees may also give notice, not less 
(·l_lf! n i'll:t:cen days nor more than twenty days before the pro
il' '~'·d d~dion, and such election may be held before am· 
·,·;"ro.''''":·y actually occurs. See Sec. z an'd 13, S. & C., 763 

,lliJd 7(·S · 
· I t.f,:. ·not think the statute in some respects is what it 
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Sentences of .Convicts i-n the Pcrtitentia.ry. 

ought to be, but as it stands the above is the only construe· 
tion of which I think it st;sceptjble . .. 

Very respectfully, 
F. B. POND, 

Attorney.General. · 

SENTENCES. OF .CONVICTS IN THE PENI
TENTIARY. 

The. State of Ohio, 
. Office of the Attorney General, 

Columbus, January 30, 1871. 

Col. R. B11·rr, r~v(l.rden. Ohio Penitent·iary: 
S tR :-Yours of zrst inst. covering copies of two St'n

tences of Roberl Jones, passed at the September term of th~ 
Court of Common Pleas of Washington County, Ohio; one 
for the term of six years and the other for two years in the 
Ohio Penitentiary, and in neither of which sentences is it 
stipulated when the term for which the convict was sen
tenced shall COJ11mence, is received, and has received fro111 
me careful consideration. 

·I am satisfied that you can hold the prisoner legally tm
der these t-..vo sentences for si.t: Jears and no longe·r. 

It might be well, iflaSmuch as there are several cases 
of this sort, that yoq hold this or some other convict beyon\! 
his longest term, so that his frieuds can apply for a writ of 
habeas corpus, and thus have the question judicially settlecl .. 

I am fully satisfied, however, that my opinion above 
~i ven is correct. 

Very respectfu Ily, 
. Ji'. B. POND, 

Attorney General: 
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l'rosecu.t-iug Attorne:;1s i\1ust Collect Pe1Htlties From County· 
Officers Who-Fail to Rep.ort The-ir Fees for the Year 
on Jst Septembe·r. 

I·'.ROSECUTING ATTORNEYS MUST COLLECT 
PENALTIES FROM COUNTY OFFICERS WHO 
FAIL TO REPORT THEIR FEES J.,<OR THE 
YEAR, ON rst SEPTEMBER. 

The State of Ohio, 
Office of the Attoruey General, 

Columbus, February 1, r87r. 

IV. M. Ampt, Esq., P.rosec·u.f.'ing Atto-meJ', Etc.: 
SlR :-Yours of 30th ult. is to hand, and in reply r have 

1/• say : 
Section 4 of the act of March 9, r86i, 0. L, page 29, 

•mkes it the duty of the prosecuting attorney "to collect in 
1.l•c name of the State of Ohio from the * * * sh~riff 
'1' * * etc., a./.l debinque!_£t pena.lt·ies under this act." 

If the sher:iff did not make the return required by the 
tir~t section on the first Monday of September, by the fourth 
sl':dion the liability to pay the $2oo penalty attached, and 
:-: i11,:e that clay has been and is, in my judgment, a "deljn
'l"•:nt peua.lty." 

J do not see that the prosecuting attorney can escape the 
" '•ty of collecting it as the statute directs. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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Claim. of J11'. Best iOT Property Lost Du·ri.ng tile Morgr..m 
Ra·id-Ursuli11e Acaclc·m.y u/ Clc<:clami Not E:ve·rnpt 
From T (l:;ra.tiVI£. 

CLAIM OF MR. BEST 1-'0R PROPERTY LOST DUR 
I:\i'G THii: MORGAN RAJ D. 

Tht: State of Ohio, 
Ollie{! of the Attorney General, 

Columbus, February 9, 187 I. 

General!. H. Cod'lllaH, .Lfllditor of State: 

S1R :-I n the matter of the appi ication of Mr. Best, 
through E. E. Evan~, Esq., fo r payment for two horses 
taken by the forces of the· general government during the 
?vlorgan raid, I cannot advise you to clraw a warrant for such 
payment. If as stated the property was sent out by order 
of the Governor in the first instance, a nd lost to Mr. Best 
in conscq11encc then::oi. I am indintd to think the Snpremr 
Cour t would direct a warrant to issue upon the proper appli
cation, but u ntil thcv shall have ,;o llcci(\ec\ in some case of 
a like character, 1 slwuld decline to dr;nv the warrant. 

Very respectfu l h:, 
F. D. POND,' 

ALtornev General. . . 

URSULINE ACADEIV[Y OF CLEVELAND NOT 
EXEMPT FROiv[ TAXATION. 

The State of Ohio, 
Office. of the Attorney General, 

Colu mbus, February 9, r871. 

Ce·ncra.l!. H. Godman, Auditor pf State: 
SIR :-In the matter of the application of the "Trustee~ 

of the Ursuline Acaclemy of Cleveland" to be reliev~cl fro:n 
taxation, it would seem that the academy, as it is called, is 
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l'mp~:rty oj an. Insa·ne Person Confined -in Co-unty Infirmary 
·is Su.bject to H ·is 1W' m'ntcna1tce. 

11scd more as a, residence for teachers than for the ordinary 
u~cs of a "public academy." 

Under the decision of our Supreme Court in "Cincin
t~ :tli College vs. The State," r9th Ohio Reports, pages r ro 
d . seq., and Kendrick vs. Farquahr, 8th Ohio Reports, 189, 
I <1•• not think t11'e statements of the applicants make a show·
illg· to wa;rrarit the Auditor of State in granting the relief 
rlic:y seek for. Very respectfully, etc., 

F. B. POND, 
Attorney General. 

1'1\t >P.ERTY OF AN INSANE PERSON CONFJNED 
IN COUNTY INFIR.:VIARY TS SUBJECT TO HIS 
;v(AINTENAKCE. 

The State of . Ohio, 
Office of. the Attorney General, 

Colnmbus, February 17, J87L 

J. 1' . Spriggs, Esq. , P.rosecu.ting Attorney. M onroe Cou.nt-y: 
Stt{ :-Yours of roth inst. , was received this morning, 

1•1!.1 i11 reply I have to say that in my judgment the thirty-
111'tl , :111d thirty-seventh sections of the act of l\t!ay r , r865, 
/), S.· S .. page 533, contaii1 ~mpl e pmvision.s to enable the 
dl, •J<'I • ... ~ of your county infirma ry to subject the property 
11r !" ' i11~anc person maintained at the infirmary, ~o his main

! l!jlh 111:c. 

r t ~·=•:nts to . be the spirit of our st::~tutes to consider a 
jh~i' ~' "'" /'t/."/lfC1' not only when he has 110 ·propert·y but when 

. \H·• : ~ :••' J.•t~·.:,.,. i-n .mind as to be unable to manage his prop
ill'!~· ;I' h. : has it- so as to maintain himself: If any fmther 
ihlvh.·,· i}: • k,ir~.:d please advise me. 

Very respectfully, etc., 
F .. B. POND, 

Attorney General. 
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Prosewti-ng Allomeys Not E11tit.led to Teu Per Cent. Upon 
Costs Paid by the State UpoJ£ the Co'll'1111it·ment of a 
Convict to the Pr.nitcut·iary. 

PROSECUTING ATTORN £\'S NOT ENTITLED TO 
TEN PER CENT. UPON COSTS PAID BY THE 
STATE UPON THE COM!\f iTMENT OF A CON
VICT TO Tf-11":: PI~ ~ITENTlAR\'. 

The State of Ohio, 
Ufficc o [ the Attorney General, 

Co1umhus, F ebruary 24, r871. 

T. Cherrington , Esq ... P.rosecnting Attor-ney, La<orence 
County, Ohio: 
SrR :-General £nod1 handed me a letter from you this 

morning inquiring whether a prosecuting attorney is entitled 
to ten per cent. upon costs paid by. the State Treasurer upon 
the commitment of a convict to the penitentiary. 

In reply I have to say that in my judgment the prose
cuting attorney is not entitled lo such percentage. 

Th~ State in this case m~rely anticipates the collection 
of the costs against the convict, or in other words, advances 
~he money therefor, leaving the judgment therefor still 
standing against him. 

The object of allowing this per.centage is · to stimulate 
the prosecutor to a delinquent collection of such judgment 
against the convict. · 

Very respectfully, 
F. B. POND, 
Attorney General. 
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Un-ited States Convicts do Not Lose Cittiensh:ip; .If T!tey 
· Did, th:e Governor Co~dd Not Restore. 

UNITED STATES CONVICTS DO NOT LOSE CITI
ZENSHIP; IF THEY DID, THE GOVERNOR 
COULD NOT RESTORE.· 

The State of Ohio, 
Office of the·-Attorney General, 

·Columbus, March 1, 1871. 

His E:rcelle11cy, the Goc.:cmor: 
SIR :-In the matter relating to the citizenship of R. 

S. ·williams, late a convict in the Ohio Penitentiary under 
sentence 6f the· United States Court, I have to say: 

First-! find no act of Congress which make a disability 
either as to citizenship or otherwise against Williams beyond 
the term for \vhiclt' he was ··sentenced. No action on the 
part of' any executive is necessar'y, therefore,_- to ·enable him 
to occupy the sat'ne situation as a citizen which he did before 
he was sentenced. · 

Second-If such la·w existed I do not think ·the execu
tive of this State could interfere effectually in the matter. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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Com1ty A'rt.ditoJ>s Fees lor Se-rvices .·in Roa-d acnd Tu:mpike 
Nfattcrs; Township Treasu.:re1·'s Road Fees. 

COUNTY AUfi>ITOR'S FE'ES FOR SERVICES IN 
ROAD AND TURNPIKE MATTERS; TOWN
SHIP TREASURER'S ROAD FEES. 

The State of Ohio, 
Office of the Attorney General~ 

Columbt1s> March 8, .r871. 

Asa Jwflins, Esq., Auditor, Etc.: 
Srn :-Your letter. would have received earlier attention 

but for press of other business. 
Upon .examination of the question as to how the fees 

of cotmty auditors s~ould be fixed for services in road im
provements and free turnpikes, I find that section 8 of the 
act of March 29, 1867, S. & S., 672, provides that he shall 
receive such compensation for his services as is now,. or' 
may be fixed by Ia w for like services in other cases. The 
only other class of cases where t ile pay for t£ke scrv£ces is 
fixed in the wa_v of fees, that I can find, is the first section 
of the act of April 6, 1866, S. & S., 871 , and especially that ' 
part of this section relating to services under the act for 
constructing ditches and drains. 

1t appears to me that your fees must be fixed by the 
a llowanC'e made in that so far as its provisions a re applicable; 
and where they are not, the only way in which I see you 
ca n be paid is by an allo'.-vance of the commissioners under 
the last part of the act of April 17_. 1867, S. & S., 371, if 
your county has no more than JO.OOO inhabitants. 

If _vou know of an~' other subsisting statute please call 
;ny attention to it, and oblige 111e. 

Second--\•Vhere a t·own~hip treasurer receives and pays 
Otll road fund!; [ thi11k h e ma1· retain two per centum as 
fees, under th<.: lwcnly-tllin l s~::ction of the s~atute regulating 
township offic<.:rs, S. &. C: .. '570-

Vny respectfully, 
F. B. POND, 

Attorney General. 
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1!./,:ctiort of Justice of Peace ·i1t Case of a Tie Vote to be De
tcnniued by Lot-Mayors to Pay aU .Fines, etc., f1t.to 
C1:ty Tr<!asn·ry; Entitled to Fees i-n Cases Instituted 
B.;fore.Him for Violation. of Stat·1ites. 

ELECTION OE .JUSTICE OF PEACE IN CASE OF A 
TIE VOTE TO BE DETERMINED BY LOT. 

The State of Ohio, 
Office of the Attorney' General, 

Columbus, April 8, r87r. 

David Ol~e:''' Esq. , Clerk Court Co·mm.on Pleas: 
SrR :-Yours of the 4th inst. is to hand. Sect ion I4 of 

the act of lVlarch I I, 1853, provides "that all elections ~111-
der the provisions of this act shall be conducted in the S<Jme 
manner as is required in the election of members of the Gen
(·ral Assembly," etc. 

Section 32 of the act regulating electiot,s of representa
tives, S. & C., ·539, provides a mode for determining, as I 
think, who of the two candidates for justice of the peace is 
properly elected. 

Very respectfully, 
. F. B. POND, 

Attorney General. 

::HAYORS TO PAY ALL FINES, ETC., INTO CITY 
TREASURY: ENTITLED TO FEES IN CASES 
INSTITUTED ' BEFORE HIM FOR VIOL.-\TION 
OF STATUTES. 

The State of Ohio. 
Office of the Attorney General, 

Columbus, 'April 8, 1871. 
Rans011t G·riffin, Esq.: 

Sm :-Section 120, Municipal Code, 0. L., Vol. 66, page 
170. 111akes it imperative for the mayor to pay all fines, penal
lit·s and forfeitu-res which may come into his hands in his 
uHi~:iai capacity over to the city treasut·er, and no distinction 
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P1·obatc fudge of Allen Cou·n:ty; Tempora.ry Absence of 
Does Not V a.cate H·is Office. 

is drawn between pen'alties, etc., for violation of. ordinances 
and statutes. 

· I know ·of no ·law making the county liable to ·pay jail 
fees in prosecutions· before the mayor. .. 

ln my judgment whe11 a prosecution is instituted for 
violation of a statute, -before a ·mayor, he acts as a justice 
of the peate, and all· fee§ and costs, which by the various 
statutes attach to .justices; in such cases the 1nayor is entitled 
to receive from the same sources. 

· : · Very respectfully, etc., 
P. B. POND, 

Attorney Gener-al. 

PROBATE JUDGE· OF ALLEN COUNTY; TEM
PORARY ADSENCE OF DOES NOT Vt\CJ\TE 
HIS OFFICE. · 

The State of Ohio. · 
Office of the Attorney General, 

Columbus, r8;r. 
H ·is Exccllenc:v. the Gover·nor: 

SlR :- I have received the communication addressed 
to vou ancl returned herewith, relating to the situation of 
the. office of· proba'te judge· of Allen County. I have a !so 
looked at the constitution of the State, and the acts oi the 
General t\sse111hly so far a·s they touch this office. 

lt is· not claimed, as I understand it, that the judge has 
removed his residence out of the county;. nor that in leav
in~ he intended to abandon . resign o r vacate his office·. but 
it is claimed that he has left temporarily with the intention 
of returning in six weeks or two months. 

The General Assembly have no where said so far as I 
can discover. that such a state of facts should operate to 
vacate the office. Under the sixth section, tenth article of 
the constitution, the General Assembl? has the power. per
haps, to provide for vvhat cause and in what manner this 
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J usr ias o/ the Peace; Resignation of, Jl!f1tst be l\11 ade to 
Common Pleas Iudge. 

ufl1cer might be removed, but this it has not done except as 
provided in se.ction 96, S. & C., 428, of Crimes' act . . As to 
some officers it has provided what shall create a vacancy. 
A;; for instance, in case of justices, section 2, S. & C., 763, 
where among other causes, absence for six months creates 
a vacancy. A vacancy may be created in the office of county 
auditor by act of commissioners of . the county in a certain 
event (S. & C., 96, Sec. 3). Also county treasurer, S. & C., 
1588, Sec. 21. 

Such conduct as .this might warrant the General As
sembly, ·under the seventeenth section, fourth article of the 

constitution, in removing the judge and thus create a 
vacancy, but it is clear to. me that it does not operate itself 
to make such vacancy. And I am almost inclined to think 
from the absence of legislation o f this sort, that the General 
Assembly has intended to keep this power of removal in its 
own hands, to be exercised at its own discretion under the 
section of the constitution last above referred to. 

The Governor must, o f course, before appointing, de
cide that a vacancy exists and this appears to be the only 
question in the case. I have answered it as best as I can. 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 

JUSTICES OF THE PEACE; RESIPNATION OF 
MUST BE MADE TO COM:MON PLEAS JUDGE. 

The State of Ohio, 
Office of the Attorney General, 
· Colum.bns, .April 2, r871. 

His E;~:celleuc'v. the Governor-: 
. Sm :-r' l;~ve examined the communication addressed 

to you by 0 . C. !vfcLouth, clerk of Erie County Common 
})leas, and have to say: 



.76 OPINIONS 6f TH£ ATTORNEY GENEI~,\L 

C om·mort Pleas J udgc; T cnn of OfJi.ce of, is P.i:ue Years. 

First-A justice of the peace can only make a valid 
resignation to the judge of the Court of Common P leas of 
the proper county. 

There appears then to have been no vacancy in that of
fice in Berlin Township when the election was held and such 
election was therefore invalid. See section IS of the act ·of 

· March 1 r, r853, S . & C., p. 765. 
Second-It ·appears to me that the same answer must 

be given as to the election in Florence· Tow1·1ship. 
No 1·esignation seems to have been made to the clerk of 

Common Pleas of Erie County before the election, and that 
should, in my judgment, have been so done before a vacancy 
could happen to warrant an election. Thet·e must have been 
a vacancy before a valid election could. be held, and as I 
construe this statu tc there was none. 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 

COl:lfMON PLEAS JUDGE; TER!VI 01? OFFICE OF, 
IS FIVE YEARS. 

The State of Ohio, 
Off1ce of the Attorney General, 

Columbus, April z8, r87r. 

I-bs E.rcellency, the Co<:cnwr: 
SIR :- The communication of T. B. Seney. btelv elected 

judge of Comm~n P leas in the -first sub-~!ivisio1-1 of. the 
Fourth Judicial District has been examined by me. ancl I 
have come to the following conclusions relating to the ques
tion suggested by it: · 

Section r2 of article 4 of the constitution pruvidcs ·as 
follows: 

"The ji1dges of the Courts of COllllliOn Pleas 
shall; while in 'office, 1·e~icle in the c\i);trict ·for which 
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Lessees of the Public W or!?s; Bond of Should be Rene<CJed 

they we.re elected, and their term of office shalt be 
fo·r fi,1/e 3•ears." 

This seems imperative and I find nothing in the consti
littion anywhere modifying it. 

The act of March 10, 1870, under which Judge Seney 
was elected, fixes the time or ciate a t whicl) he !lhall take his 
... nice, on the second Monday of May, 1871. 

In my judgment the judge is entitled to hold his office 
f<:,r five full years from tht ~lay of the n1onth on which the 
"':cond l\1onday of May, :87 r, falls. 

The act of February 3, 1859· S. & C., 8gq, cannot in my 
• ·pinion affect it in any way. If the General :Assembly in
knrled to do so by that act, in my j·ndgment it had .not the 
i"•wer to do it under the constitution. 

Very respectfully, 
F. B. POND, 

Attorney General. 

r .ESSEES OF THE PUBLIC ·woRKS ; BOND OF 
SHOULD BE RENE\:VED. · 

The State of Ohio, 
Office of the Attorney General, 

Columbus, April 29, r871. 

iUs t:.raltency. the GovernoT: 

~ 11' :-In m:; judgment the hond of lessees of the Pub
!k \\'.·,rks, given May· 30. i86<), should be renewed on or 
brf .. r,· t:ltc 30th of lVIay, 187r. 

... · 

Very respectfully, etC., 
F. B. POND, 

Attorney General. 
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C 0"111'11)' J'.rcas'tf.·reT A cti·ng Also as City Treasu:rcr Should 
G·ive Bond fo·r C1:t:>' Fmtds. 

COUNTY TREASURER ACTING !\LSO AS CITY 
TREASURER SHOULD GIVE BOND FOR CITY 
FUNDS. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, May 5, 187 r. 

H. L. Morey, Sohcitor oi H a.milton City.: 

StR :-Yours of the 3d inst. is to hand, and in reply I 
have to say: 

In my judgment the. Ge1ieral Assembly did not intend, 
under the Municipal Code originally, to impose the dut\es 
of corporation treasurer upon county treasurers in st1ch 
cases as yours, as will be seen by sectio!1 156 of the code, 
<md by their repeal of the act of 1868, S. & S., 795; but it· 
has adopted thi!; pol icy by the act of May 2, 1870, 0. L., 
Vol. 67, p. 32. 

lt ;;tppears to me that the sixt.v-lirst section of the code, 
as amended by the last named act, the General Assembly 
simply intended to indicate ·the person who should be cor
poration treasur.er. and nothing more, and that to seettre the 
funds of the corporation it is as necessary to take from the 
"officer" so t:nd·ica.ted a bond as provided in section 8o of the 
code as it would be if he were chosen treasurer of the city 
at and by an election. 

It is clouhtful, and more than doubtful, whether the 
countv treasurer's sureties upon his county bond would be 
liable for this corporation money under this legislation. 

Very respectfully, etc., 
F. B. .POND, 

Attorney General. 
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il'~r/ln•<td C'otntfl·issioner; Te'nn of Office mrd Safar')' of. 
' · . 

!<t\11 .. 1\0;\D COMMIS5IONER; TERl\•I OF OFFICE 
AND SALARY OF. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, !vfay 12, 1871. 

I /1.•11 . Ceo. B. Hlr,:g/It, C o·mm:isst.oner of Ra.ilroa.ds, Etc.: 
~l lc-~·our COI1l11llt ll iCation of 6th inst. has been ex

: ll~tincd by 1i1e, and [ have COri1e to the fo llowing conclu-
:-:ic:Ot ts touching the qtiestion you ask: · 

Hy the act of .~pril 6, i867, (6. L., Vol. 64, page in), 
ir i ~· provided that tlie Commissioner of Railroads and Tele
;.;Taph shall, tt'pon his appoit~tment, hold h is office for two 
years, and 1/Jt.ti.t his successor is appointed and qna.[-ified, 
I incler your appointmerit made in April , r869, in my judg
titent, you held your office until your successor 'rvas quali
ti.nl in 1871. You were appointed your own successor, 
:lllcl if as such you qualified on the 29th of April, on that 

·day your nevv term l:iegan and the old one ended, and 
11p to that date you are eiltitled to draw · your salary at the 
rate of four t.housand dollars. per annum , and after that date 
at the rate of three thousand dolla rs per ann um. 

I beli~ve t \1e above substantially covers the ground of 
your queries .: if not, please advise me. 

In the ·meantime, I remain, 
Very r espect fully;yottr obedient servant, 

F. B. POND, 
Attorney General. 
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'!.!!forgan Raid Claims; Ap·propriation for Cousf.rued. 

MORGAN RAID CLAIMS; APPROPRIATION 170R 
CONSTRUED. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, May 12, 1871. 

Hon. las. H. CodlllaiL·, A ·uditor of State: 

SJ R :-Your comnHtnication of yesterday relating to the 
IVlorg;m raid clai ms, has been received and can:fully con
sidered, and in reply I h1\Ve to say: 

It is perfectly_ clear that so far as the appropriation bill 
of May z, r87r. seeks to provide for the payment of "r. l :~ i nts 

for damages to property. taken, injured or destroyed by the 
Union forces nuder C011/'ma.nd of the.United Sta.tes ofHcers in 
pursuit of General !\•forgan through Ohio in ·I86J." it cannot 
have the force and effect of law: ;~nd in my judgment the 
Auditor of State ought not to draw warrants on the Treas
urer of Sl·ate for (·he p<1ymcnt of Sll<Oh daim:;. As l under-· 
stand it, tl)esc Union forces passed through the States of 
Kentucky. Indiana <lncl Ohio as forces o£ the United States 
and under the controt of United States authorities in ptn;suit 
of .an enemy Cit war with the United States government, and 
were in no way subject to, or controHed by,· the authorities 
of the State of Ohio. For damages clone by such forces, 
acting under such authority, I find no law of Ohio, passed 
prior to or in force at the time of the doing of such damage 
which provided for a contemplated payment of such claims; 
in other words no law p1··e-existed the sustaining of such 
damage. This being the case, unless said act was passed 
by a vote of two-thi r<ls of the members elected to each 
branch of the General Assembly, it cannot have the force of 
Jaw. This vote the act ot Mav 3, r8;r. did not get. It, 
therefore, clea rly con fers no more authority upon the Audi
tor of St::l!e to draw his warrant than the act of r869 did for 
the· payment of clai111s fo r damages done by Gcner:il Mor
gan's forces, which was cli~pos~::d of by tlte Suprelllc Court 
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Constitu,t1onaiity of the Act of April 7, 1863, rclati11g to 
Punishmeut for Crimes. 

in the case of J ? lm Fordyce vs. The Auditor of State last 
wjnter. 

As to "~!aims for damages to pro1;erty taken, injured or 
destroyed by militia or State troops o r Union forces not 
lll_lder the command of United States of-ficers," provide.cl for 
in the act of May 2, 1871, and for which $6,'257 is aJ)pro
priated, in my judgment th'e Auditor of State should, upon 
the proper application and when rhe p roper affidavits are 
made, draw his warrants for their payment. T hese claims 
rest upon an enti rely different basis from those first above 
referred to. T hese are for damages clone and property 
taken by forces of the State of Ohio legally acting under 
S tate authority and for the public benefit. and ar e, to use 
the languag-e of the S upreme Court in Fordyce vs. God
man, etc., "the subj ect matter of such claims is. provided for 
by pre-ex isting law, even by the constitu tion itself. which 
1·eq uires compensation in 'money to be made in such cases 
to the owner." and which provides a lso for incurring liabili
ties by the State to "repel invr>.sion," etc. 

A lso in the act of April :26, x86r, 0. L., Vol. 58, page 
107, and other acts of that year of a like character.. 

Very respectfully, 
F. B. POND, 

Attorney General. 

CONSTITUTIONALITY OF THE ACT OF APRIL 
7. r863, RELATING TO PUNISHMENJ.- FOR 
CRIMES: 

T he State of Ohio. · 
Office of the A ttorney General, 

Columbus, May 31, r871. 

t. 1-il . .T-Ja,nl-f'lon} P.rosecutiug Att.omey: 
::-; 1 1~ :- In my judgment the second section of the act of 

J\p1·il ; . •863,. S. & S., 6ro, is constitution~!. So far as col-



- --- ------- ------ ----·· 
J-udges of Elect·ivn C<t-11.1/.of. be P11uislt.:d Uu..l.:r S.:t.'llllll· 2,1, 

of General Elcdiun La:;a lJ( t86::< /o·r Viol11tions U uder 
Act of May s. t8(,8. 

--- ---- - ---- - ------ ··- · · - -··- ···--

Jcctitlg' tiJ.,; fi111.: j:,; CIJIICI,;I'IIt:d, J hit V(; 1'1•) <,lo;ll.ttJt :t iJ(Illt il' What

ever ; as tu the.: <.:<:>st:; I. ha v<: I 11.1 t: I il:t:k: d.;•u ht;. 

\~c l')' I'C::!;j)(;t;t:(u lly, dt.:. , 

.F. D . .J:'(JNU, 
Att<.ll·nc::y (;c;ner:d . 

JUDGES or: EL.I:::CTJON Ci\ N NO'I 1:.1:: I:" UN I.SI·I.EI) 
UNDER SECTlON 24-0l;- La::NERAL .C·~LECJ.'(ON 
LAW OF r868 FOR VJOLAT10NS UNDER ACT 
OF MAY .), r868. 

The State of Ohio, 
Office of the Attom<.:y General, 

Colttmhus, 1871. 

]. Kelly O'Nea.U .. Proscc·u.ting ."/ttvmcy. Etc.: 
SIR :-In my judgment the penalty provided by section 

24 of the act of Apri l 17,_ 1868, S. & S., p. 342, docs not ap
ply to nor can it reach judges of erection for receiving " bal
lots * '* * written" on other than "plain white paper," 
or "printed with black ink" on other than "plain wh ite news 
printing paper." I n other words, I do ·not see that tl1e pro
visions of said section 24 apply to the act pf May 5, r868, a t 
all. 

· Very respectfully, . 
F. B. POND, 

Attorney General. 
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Indictments,· ~Vlandato·r)' That They Should Condu.de as 
Provided in Sectio_n 20, Article 4, of Constitution. 

INDICTMENTS; 'MANDATORY . THAT THEY 
SHOULD CONCLUDE AS PROVIDED JN SEC
TION 20, ARTICLE 4, OF CONSTITUTION. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, June 10, 1871. 

S. T. Stephen, Esq., Prosecuting Atto1·n.e:v: 

Sll{ :-Necessar.y absence from the city has prevented 
an earlier answer to your letter. 1 regret it because it may 
embarrass you. 

The requirement of the twentieth section, four.th article 
of the constitution seems to be m.a.ndatory, and if. the con
clusion "against the peace and dignit}; of the State of Ohio" 
i!' omitted, in my judgment the paper would be bad as an 
indictment. But it is a matter of form only, and should be 
taken advantage of promptly by .motion to quash, If ~hat 
i>- done, and a plea of the general issue is put in under sec
tion III of the code ( 0. L., 66, p. 304), I thing it is too late 
to raise the question even in such a case. If the one hundred 
and ninety-sixth section of the code is good for anything in 
such a case, the judgment cannot be arrested. 

I should not advise, however, you to proceed with the 
other indictments. It would be much safer to find new ones. 

· Very respectfully, etc .. 
-F. B . . POND, 

Attorn ex General. 



Boards of Edtteatiot~ Li111t'lt:d as lu 1\.ah·~· u/ Ta.raliutt U/'UII 
New Dt,plicatc-Bu(IJ'ds u( l:'dnc 11/lon LIIJJ.J/c'c/ 11.~ tu 
Roles of Ta.,·aJiou by .lt·t vf tc/(ly 1. 1l:i71. 

130ARDS OF EDUC.\T IU :-..1 Ll.iVLITEU .·\STU 1~ !\TES 
OF TAXA.TlOi'J U J·'UN N.EW I)UPI..II~l\'J'E. 

Tl11: Stal'l: •.•f Olii<>. 
Ullkc c'o f 1l1e A ll<ll'llc_v Genera I. 

Colnrulm.;, June •.1. 1871 . 

Ja/111 1'. Jl.fonn:, E..<tJ., 
S111 :-Section 9 of a\:l coi i\11:!) 1. 1/:\71. d•.•\·.;, in Ill\ 

judgment. li lllil the <tlllhorily 1•f huanf~ ···i 1:dll\:atic.ul l11 kv:v 
taxes for school purposes up011 th\: new dupiH.:ak . ~o Lllat 

such boards canuot lev_v as great a pen:cntum by one-fourth 
as they could have done before the passage of the act. 

\ ' ery respectfully, 
F. B. POND, 
Atto mey Genernl. 

1:01\RDS OF I~OuC!\ rrui\ 1.1 ~d ITJ~I> :-\S TO r~Xri~S 
OF TAXATiON IJ\' ACTUF 1\lr\Y 1. 1871. 

The S tate of Ohio. 
Office of the Attorney General, 

Columbu s, June 13. r87 c. 

S. W. Cllrf<(•right-. EJq. : 
Su< ·-Yonr.; c1f the !Jih 111!;l. i$ lo hand. and iu reply I 

h:wc In sa y : 
Tn my jud~mcnl lhc fifth ~~1..ii\•ll of lht· at:l of l'Ha.' 1. 

1S7r. (0. L.. <iS. p. 119) il' 111 full forl:c and c!Tl·d. Sedion 

1,.1 of the act of May 1. r86,1. is also in full fo)t·n: stthjed to 
h<: !united hy said section 5: c;o that thl' :tg~n·gah: :ttllttllllt of 
1 : 1 ~ ~ha ll not e:xcecd the nrnount allt)Wt.:d h~· ~:tiel la ~?t ll<llllccl 
:;11;1 ion. V cry respectfully. 

F. B. l'OND. 
AtiOI'IIC\' Cl' nt.: l~rl. 
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Tax Lm.~ of 1868; Construct·ion of. 

TAX LAW Of r868; CONSTH.VCTION O:t:. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, June 23, 1871. 

85 

C. D. Caldwell, Esq.: 
SiR :-In answer to yours of the 16th inst., I have to 

say: 
First-The intention of section 6 o.f the tax law of 1868 

(0. L., Vol. 65, p. 38) seems to be to tax the property for the 
time held during the year preceding the second Monday of 
April, and which had previously to that date been converted 
into bonds.: greenbacks, etc. Jnclosed pl'ease find the opinion 
of Auditor Godman touching the mode of adjusting the 
matter which I think clear, and concur in as the proper mode 
of adjttsting t!"Je matter: and second, because it has been 
adopted witl.1 great uniformity throughout the State. 

Second-1 do not see that the matter is affected by 
changes in the character of the property from ·credit into 
money or any other ·change. 

Third-Tn case a party realizes an amount of money, 
either as profit in business, salary or otherwise. and con
verts it iinmediately into non-taxable securities, it appears 
t~) me that for the month in which he held it he must list it 
according to the rnle laid down by the auditor. 

The opinion of the Auditor of State should, in · my 
jndgment, be regarded in such matters with respect. for the 
reason that his depa rtment is peculiarly the one to deal with 
this matter, and it is 'very clesi rable. and in fact necessar)'.· 
i·hat there should be uniformity throughout in listing prop
crt)' for taxation and in accordance with his opinion as sent 
you. the property of the State is generally li sted in this 
n=·spect. 

T also feel you don 't want i11y judgnient of the constitu
' j,·,n;tlity of the act of 1868. 

'It is somewhat difficult to determine just what the Gen
l:r:d .'\ssembly in tended, but upon careful consideration I 
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Tncstecs of fltcorp.orat.ed Villages H<we Cou1}lch· <>ntrol. 
of aU Road w ·ork vVithin Their Spec·ial. Curf.>urrltivns. 

think the above is the proper mode of applying lhe prcwi~j, .. ,,~ 
of the act. 

Very respectfully, etc., 
. F. B. PON lJ. 

Attorney Gclll:r;tl. 

TRUSTEES OF INCORPORATED VJ Lf.t\CCS Hi\ VF 
COMPLETE ·CONTROL OF !\LL HOAO vVOI~ K 
WlTH:IN THElR SPECfAL CORPOI{ i\TJONS. 

The State of Ohio, 
Office of the Attorney General; 

Columbus, June 26, 1871. 

I.. C. N crrick. /i.l'tf., T·mstr.c, Etc.: 
S11( :--''r'nnrs nf L:j.th inst. would have bt:l:ll ;u1swered 

soom:r but f.:,r pres~ of ot·he1· husines~. ln n:·pl.\· to your<iu
qui,·ics l have to say: 

B .v the fifty-first section o( Muuicipal Codt~ ( 0. L., (i(l, 
p. I 58) the trustees of incorporated 1'ilfages for special pur
poses "have e.H l'llsive jurisdiction of all public roads," etc., 
etc., "constructed or to be constructed within the limits of 
the corporation." 

Section 36 ( zr) S. & S.,. 670, provides that "all road 
taxes collected bv the county treasurer shall be paid over to 
the treasurer of the township or 1111/.'/l•icipat corpm·ati011· from 
which the same were collected." and shall be expended on 
the public roads, etc., "in the * * ·~ m11n.£6pal corpora
tion from whicll said taxes were collected, under direction 
of the * * ':' council of such mnnicipal corporation." 

Section 484 (0. L., Vol. 66, p. 230) provides that ''the 
council of a.ny ·inco·rporated vilta.gc or city shall have power 
to require." etc. 

It appears clear ·to me from the fo_regoing that the term 
"trustees" of a special corporation and "council" of villages 
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E:t:cmption of Mil-itia. From Ju:r:y Se?-vice; Docs Not Apply 
to UNited State_s Cou·rts. 

and cities, so far as this road business is concerned, was in
tended by the General Assembly to mean one and the same 
thing, and that such trustees· through their ll"larshal _acting 
as supervisor, have full and complete power to control the 
entire road \vork within ·the limits of the special corpora
tions. \~lithin this territory the trustees of the township, 
as to roads and road work, have no jurisdiction whatever; 
and in my judgment the village marshal acting as supervisor, 
has as full power to compel the performance of the two days· 
labor as any other supe.rvisor. 

Very respectfully. etc., 
F. B. POND, 

Attorney General. 

EXEMPTION OF · IviiLITIA FRON[ JURY SERVICE; 
DOES NOT t\:PPLY TO UNITED STATES' 
COURTS. 

The State of Ohio .. 
Office of the Attorney General, 

Columbus, June 29, r8;r. 

General W. A. K1wpp, Adjutant General. Etc.: 
SrR :-In reply to inquiry of M r. R H. Flemming as to 

whether the provisions of our ·State .militia Jaw exempting 
•ncmbers of military organizations from jury services, ap
plies to the United States courts, I have to say: 

Such exemption cannot apply to jury service required 
1111•.kr the laws of the United States, in United States courts, 
:111d c;ut only apply to such service in our State coitrts. 

Very respectfully, etc., 
F. B. POND, 
Attorney~General. 
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Township Trustees Should· Orde1· at Once a,n Election For 
Justice Upon Being N.ot·ified b'y Township Cle-rl~ of K-r
piration of C Olm11·1:ssion. 

TOWNSHIP TRUSTEES SHOULD ORDER AT 
ONCE AN ELECTION FOR JUSTICE UPON 
BEING NOTIFIED BY TO'vVNSHIP CLERK OF 
EXPIRATION OF COMMISSION. 

(;eo. A. Rinehard: 

The Sfate of Ohio, 
'Office of the Attorney General. 

Columbus, July rz, r87.r. 

Sm :-Unavoi'dable absence from the city has prevented 
my answering yours of 7th inst. sooner. In reply I now have 
to say: 

First-In my judgment, upon being legally notified by 
the c Jerk of the township as pro vi cled in section I 3 ( S. & C., 
p. 765) of expiration of commission 6f a justice. the trustees 
should a.t ona notify I he clcdnrs to· meet and elect another. 
I think this is the obvious spirit of the statute. 

Second- As to the dispo~ition of the dockets. both civil 
and crhn.iHal of the fustice whose c0111111ission has expired, 
section zo6 of the act relating to justices ( S. & C., p. 8os) 
contains clear directions. I think this disposition includes 
all that the justice held in the way of dockets, paoe:s and 
statutes which may be said to belong to the office. 

Very respectfully, etc .. 
T'. B: POND, 

Attorney General. 
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D ·itch Law; P ·roceedings of County Comm·issioners Under. 

DITCH LA vV; PROCEEDI.l\'GS OF COUNTY COlVI
MISSIONERS UNDER. 

-- The State of Ohio, 
Office of'the Attorney General, 

Columbus, July 13, r8;r. 

]. J. Moore, Esq., Ottaw a., Pu.tnMn Collll·l)•: 
SrR :-Yours of the roth inst. came duly to hand, and 

for reply I !{ave to say : 
The proceedings of your county comm1SS10ners seem 

to have been regular, under the act of April 25, r868, and 
so far as they have gone up to April r, r87r. are valid under 
that statute and not to be disturbed or affectecl by the act 
of the' last date. This gives the commissioners jurisdiction, 
in my judgment, of the subject matter of widening and deep
ening that ditch. notwithstanding the reJ)eal of that statu te, 
which jurisdiction the commissioners still have, otherwise 
those proceedings would be "affected by the repe<1l." 

You will observe that the second section of the act of 
April 25, r868, provides that "the county commissioners 
shall have the same power to cause said ditch * * * to 
be cleaned out, deepened or widened as they have to order 
any such ditch, etc. , to be located and constructed, a11d the 
same procccding,s shall be ·reqm:red i11 both cases, except," 
etc ., clearly intending their proceed ings for widening, etc., 
shall be conducted in all respects in accordance with the 
statute in force for locating (l.ltd constructi:J~g ditches. etc. 

The twenty-seventh section of the act of April 12, 1871, 
after providing as above stated that "no proceedings. etc.; 
shall be affected by such repeal.'' provides further tl1at uall 
inrtl~e·r proceedings shall be nuder and in. a.ccorda.nce ~tll:th 
the provisions of this act:'' 

. First-In my judgment the proceedings commeliced 
under the act o£ r868. so far as they were complete at the 
d<1te o f its repeal. are valid and are not clistmbed by such 
r('pef\1. 

Seconcl-.l\11 further procee.clings upon and after such 
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Secretary of State; Disposition of the Fee~ Received By. 

repeat must be governed by the rules laid down in ·the act 
of 187 r for locating and establishing ditches. 

It appears to me that upon the report ·of the surveyor 
or engineer (which I think valid as part of a proceeding be
gun before tl~e repeal) being filed with the auditor, the pro
ceedings must go on as indicated in the second and other 
sections of the act of 1871, after the finding· of the report of 
commissioners as directed in that section. 

Very respectfully. 
F. B. POND, 

Attorney General. 

SECRETARY OF SJ:ATE ; DISPOSITION OF THE 
FEES RECEIVED BY. 

The State of Ohio. 
Office of tile Attom ey General. 

Columbus, July rs, I87I. 

Hon. lsMc R. Sherwood, Secreta:r·y of Sta.te: 
SIR :-In reply to your communication of the 12th inst. 

I have to sa~·: 
First-In my judgment all moneys rece'ived in your 

office in the shape of fees, whether strictly provided for in 
the acts of February 26, 1848, and Febmary 10, 1857, or 
not, including those paid to Mr. Rice. must be considered 
fees within the meaning of the act of April r6. 1870. and as 
such were required by that act tn be certified into the 
·treasury. 

Second-The act of Apri l 16. 187n. (0. L. . 67,. p . 59) 
is. in my opiuion temporary in i1·s character, and the appro
priation therein eontai11ed for clerks in the c:·fl·ice of the Scc
retarv of State, etc., p. 64. is fi=-\:cl at the stiiil o f $2.~)00 fllr 
the year 1870, and the first qu;~rkr c:•f 113;t . T n 1nakc it 
certain that this should be tit (; whoil; ;tllH.Htnl' applil:d to tltat 
object for that period, the fees r:.:ccivcd in the onict', the reto-



Ct'ty a·nd Village Counc-ils; S am.e C antral Over Sale of 
Sp,:rito·us as MaU Liq·!tars. 

fore applicable to payment of clerks, were directed to be paid 
into the State treasury. · 

This appropriation for clerk hire was temporary and it 
seems to me clear that the . clause relating to fees was. in
tended by the General Assembly to limit this temporary ap
prop,·iatio11, and of necessit); must therefore be tei11porary 
itself. 

I think, therefore, the act of April 16, 1870, will in no 
way affect such fees beyond the term for. which. the appro
priation was 111ade. 

The acts of t846 and 1847 are not affected by this act 
of 1870 any further than the terrn for which that act was 
Qperative. 

Very respectfu lly. 
F. B. POND, · 

Attorney General. 

CITY AND VILLAGE COUNCILS; SA!VfE CONTROL 
OVER SALE OF SPIRITOUS AS MALT 
LIQUORS. 

Thos. !Gng, Esq.: 

The State of Ohio, 
Office of the Attorney General, 

Columbus, July 21, 1871. 

StR :-Yours of 15th inst. is to hand, and in reply I have 
to say that the council of cities and incorporated v illages 
l1ave the same power to regulate and prohibit sales of 
\vhisky, brandy, rum, etc., as they have to regulate and pro
hibit ale, beer, etc. 

Very respectfullv. 
F. B. POND, 

Attorney General. 
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Cow~ty A ·uditors ,· Fowc>r of, to D-ischarge P·r·isone·rs H etd 
for Fines-''Town i·n Act of April r8, '1870, is Sy1wn
yrno'lls With ···Jnco·rpomtetl V-illage." 

COUNTY AUDITORS; POWER OF, TO DISCHARGE 
PRISONERS HELD ,FOR FINES. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, July 2r, t87 r. 

James lVJ. Dalscil. Esq,, Prosccrtti·ng Atto·rne:v, Noble 
cOil 1ft)': 

S1R :-Yours of 13th inst. came to hand on Monday, and 
won1d have received earlier attention but for my. necessary 
absence from the city. I n reply I now have to say: 

In my judgment the auditor of your county has full 
authority under the seventh section of the act of April r8, 
1870. (0. L., Vol. 67. p. ro6) to discharge fro111 imprison
ment any p<.:rson held in jai l for fine~ due the county, whether 
arrested upon a warnurt or i lllpri~oi1cd by order of court 
under the o ne hundred and eightieth ~cction of the criminal 
code. · 

Very respectfu lly. etc .. 
F. B. POND. 

Attorney GeneraL 

"TOWN'' IN ACT OF APRJL r8, 1870, IS SYNONY
JviOUS VnTH "INCORPORATED VILLAGE." 

The State of O hio . 
Office of the Attorney General. 

Columbus. Ju ly 28. 1871 . 

f . /1. Scarrilt. Esq .. Assistant Adjutant Cc11r.rOl of 0/r.·io: 
Tn reply to yours of 25th inst., I have to sav: 
Tn my judgment the word "town" i11 section l of act 



Act of Apri/. zo, r8;r, .1pp_t£es to Stale and County Roads 
-Paupe·rs;D-ntics of'J'ow!!Ship Trustees as to;Mauia.gc 
ALo·n.e Dues Not Ca·u.se Loss of Residc·nce of a. Woman. 

of April r8, 1870, ( 0. L , VoL 67, p. roi) is svnony111ous 
with and means the same as inco1·poratcd vif/.age. 

Very respectfu ll y, etc., 
F. B. POND, 

Attorney GeneraL 

ACT OF APRIL 20, 187r, APPLIES TO STATE AND 
COUNTY ROADS. 

The State of Ohio, 
Office of the Attorne;' General, 

Columbus, July. 28, 187r. 

0. M .erritl, Andito1: F11llon Cormty: 
SIR :-Under section 20 of the act of April 20, r871, 

(0. L., Vol. 68, p. 8r) it appears· clear that the General As- ' 
sembly intended its provisions to apply to either "State 
roai.ls,'' "county roads.'' or tree turnpikes, .alike. 

Very respectfully, 
F. B. POND, 

Attorney General. 

PAUPERS; DUTIES OF TO\VNSHJP TRUSTEES AS 
TO; MARRIAGE ALONE DOES NOT CAUSE 
LOSS OF RESIDENCE OF A \VOMA!\'-

T\H: State of Ohio, 
Office of the Attorney General, 

Columbus, Jnly 29, 1871. 

l-1/111. K·im-mcl, Snperiu.tcndent !ulirmary, Va.n TtT!e·rt Connty: 
Sit{ :-:-In _my judgment the opini?n presented . by the 

:_dl:• •1'11\:,v, sent to me . . is substantially sound. 
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Elections iu Townships. 

Second-It is the duty of no one parlicttlar pcrs.:'n to 
make complaint to the trustees of the presence <.J ( a l';llq)er. 
The only me'aning the statute is susceptible of is that upon 

·complaint being made the trustees shall act as directed in 
sections 4, s, 6, etc., of act of 1865 ( S. & S., pp. 526 :mel 
527). lt is clearly the duty of the trustees of the townsl1ip 
to ascertain the place of residence of the pauper .. and to r e
move him or her to his proper place of re::;ide11cc, colkct 
the expert.."eS off thc township of thc pau per's n::sitkncc. 
\;yhere the paupcr resides out of the State t:he san11: r11lc ap
plies, except that the cxpt:IISC:-: must be bu.rne ''.\' tlte town
ship where the pauper is found, unless the locality to which 
the removal is properly made can, by the' legislature of its 
State, be legally compelled to pay. 

Third-A >voman who has always resided in a town
ship, in my judgment, does not lose her residence by reason 
of marriage alone. If she removes to the residence of her 
h\ISband, out of 'the township of her residence and for ever 
so short a time her residence would become his and be con
trolled by the second clat1se of second section of act of 1865 
(S. & S., p. 526). 

Very respectfully, 
F. B. POND, 

Attorney General. 

ELECTIONS IN TOWNSHI.PS. 

E. S. Davis, Esq.: 

The State of Ohio, 
Office of the Attorney General, 

Columbus, August 23, l87 L 

Sm :-In reply to yours of zd inst. I have to say: In 
my judgment for all township elections, under the proviso 
and the first section of act of April 2, 1868, (S. & S., 904) 
elections must be held in the township to which the voters 
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County .·4:ttditor,· Extension of Term of. 

belong, at a place to be designated by the trustees of the 
township. If a township trustee or clerk reside in the town
ship, he vvill be judge or clerk of the election in the precinct, 
and the other judges and clerk must be elected viva voce. 
For all State anC! c~unty elections' the trustees residing in 
the precinct will be judges of the election, if there are three 
of them;. if not, elect viva voce enough to make a full board. 

The incorporated village organization, I take it, has 
nothing to do with the elections. whatever. 

Very respectfully, 
F. B. POND, 

Attorney General. 

COUNTY AUDITOR; EXTENSION OF TERM OF. 

The State of Ohio, 
Office of tl~e Attorney General, 

Columbus, August 20, 187 r. 

A. Kratmtcr, P.ros'ecut·ing Atto~·ney: 

StR :-Iu reply to yours of r6th inst., I have to say: 
Under the act of April I8, 1870, (0. L., Vol. 67, p. ro6) 

in my judgment, there can be no valid election in your 
county for auditor until the October election of 1872. 

Your present auditor was "in office" when this act took 
effect, ami by the provisions of its first section his tenn is 
\:xtencled until November, 1872, and the election to fill his 
place must be held at the October election of that year. 

Very respectfully, etc., 
F.· B. POND, 

Attorney General. 
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Ch·illicothe School Board; va·cancies £11 • . 

c;.HILLICOTHE SCHOOL BOAI<D; VACANCIES IN. 

The State of Ohio, 
Office of the Atto rney Genera l, 

Columbns, August 23, r87 r. 

Ttfl. D. Henkle, Esq., Comm.£ssioncr of Schools: 
Since addressing you yesterday the communication 

of '0/. C. Patterson has been s hown me, from which it ap
pears that after the school election in Chillicothe, vVil liams, 

0 oe .of the o ld board, resigned, and J'vJr. Peabody elected at 
the election was qualified to fi ll hi ::; place and eJ1teJ·cd UI,)On 
t11e dutie.s of his office. This resignation created a vacancy. 
It and a vacancy occurring after tbe election. Yet, not
withstanding this irregularity, I am inclined to think, if the 
thing- was done in good faith for the pttrpose of g iving ef
fect to th:: will <.,f the people in the choice of Peabody, the 
court wi ll :;:tl:::t·ain Peabody as a nten1her nf t·hc boa rd. In 
all such ckcti011~. alt·]H:>ug·ll· t·llc :;t·:Jt utc do\~~ not pr.0vide f:or 
it·. in ·onkr tn ·avoid rrou bk artcl .t~;ivc l:fh·ct t·o tl1l: intt:ntion 
u f t ile Ct:lll'l'a 1 ;\s~l'nll;l ~'· each b:d lot· :;:llc:tt.d cl ~hc:>w w 11 <:>:!1! 

place the person voted for is i11kndccl to fil l. Tll i ~ would 
]lave saved all trouble in this case so fa r at least as the qmtli
fications of Peabody is concerned. 

I am still of opinion that if Safford pers ists in ho lding 
hiS place fo r another year, there is no way of preventing his 
continuance. 

Very respectfullv. 
F. E: POND, 

Attorney General. 
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Fees of Mayors, Ittstices, Etc., in C1·i1ninal Ca-ses. 

FEES OF MAYORS, JUSTICES, ETC., IN CRIMINAL 
CASES. 

The State of Ohio, 
Ofnce of the Attorney General, 

Columbus, August 23, 187 r. 

Chas. To·wnseud, Esq., P·rosecuth~g Atto·rney, Athens 
County: 
Sm :-Yours of ·17th inst. would have been answered 

sooner but for absence f rom the city. In reply I have now 
to say: 

The act of March 29,1867, (S. &'S., 369) must be taken 
ancl considered to be part of the act of May I, 1864, same 
page, ·taking the place of the old section 2 of that act. These 
different parts of the same act must be made to harmonize 
if possible. Now the first section provides that "costs 
taxed," etc., except fees of witnesses in felonies shall not 
be paid out of the . county treasu ry. T his seems to have 
been thought a great hardship for the officers, and the Gen
eral Assembly passed the second section, which in lieu of 
"costs taxed," etc., provides that the commissioners shall 
111<tke an atlo'i.tJa.n.ce to certain officers . 

It' seems to me this reconciles tlte two sections and en
:.tbles them to stand togethe r. I know of no other provision 
<:>f ou1· statute by .which . these officers can be paid except as 
provided in this last act. This the act J)ro,•ides the commis
~ioners " sh:alt atlow," etc., a sum equal to fees not exceed
ing $roo. 

Very respectfu l! y, 
F. B. POND, 

Attorney General. 



V8 OPlNlONS OJ/ TH.E t\TTOHNI·:\' CI·:NEIL\1.. 

Show E;t:hibitors E:rhibiting on Fair Gnm.nds f,V£1/tin W£ 

incorporated City or Village lvf ust Tal~c () 11f. " · M 11 nic:
ipal L-icense if the Ordinances The,~eof su J<.,:cJnirc: . 

. SHOW EXHUHTORS EXHIBITING ON F·'A'I R 
GROUNDS WITHIN AN INCORPORATE!) CIT\' 
OR VILLAGE MUST TAKE OUT A MUNICIPAL 
LICENSE IF THE ORDINANCES THE!~EO.F SO 
REQUiRE. 

The State of Ohio, 
Office of the Attorney General, 

Colt"m1bus, Septembet· 8, 1871. 

Joseph Roth1·ork, Esq ... Mayor of ]',£ (Utchaste1·: 
· Sm :- -Yoms of 22<1 August would have been answered 
so0ner but for necessary absence from the city. By the act 
of April 6, r861, (S. & S., p. 5) it is made unlawful for any 
person to·<.:xhibit or show natural or artificial curiosities for 
price or gain, or to u~c swing!> .. etc .. etc., for profit without 
license from the board of the agricultural society controlling 
fair grounds, etc . . 

The written permission of. the proper board would make 
such exbibition lawful as to fair grounds generally. 

But when such fair grounds are located within tbe limits 
of a city or incorporated village which has ordinances re
specting such matters, in my judgment a~1 exhibitor of ;;hows 
ancl ·performances snch as are covered hy section 447 of the 
Municipal Code (0. L., Vol. 66. p. 223), in addition to the 
license of said board" may be required to take out an addi
tional license from the corporate authorities of ~he city or 
village. 

Very respectfully, etc., . 
F. B. POND, 

Attorney General. 
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M O!jrors of Incorporated V·illages C lliHJtOt Vote on the Pas
sa-ge of an Ord·ina.nce; Ca.n Sole111:nize iVJa:rriages. 

MAYORS OF INCORPORATED VlLLAGES CAN
NOT VOTE ON THE PASSAGE OF AN OH.Dl~ 
NANCE; CAN SOLEMNIZE MARRIAGES. . 

The State of Ohio, 
Columbus, September 8, 187z. 

P. B . Miller, Esq., Mayor, Etc.: 

Sw :- Yonrs of 24th August would have been answered 
sooner bllt for IICc.essary absence from the city. In reply I 
have to say: 

First-By the eighty-second section of the Municipal 
Code the "lcgisla.thJe 1~11-thMi-t-:/' of all incorporated villages 
shall be invested in a council consisting of six members, ex
cept where there are wards, then two members from each 
ward. No part of this authority seems to belong to the 
mayor notwithstanding the implication contained in the 
~:ig:hty-sixth section. I · do not · think, therefore, that the 
mayor can vote upon the passage of ordinauces. O rdinances 
:1 re the result of purely legislative action and the persons in 
whom that is vested. by law arc the only ones anlhorized to 
cxerci se it. 

Second- In my judg111et1t mayors have the same author
i t:_v to solemuize .marriages that j ustic~s of· the peace have 
within the limits of the corporation. I can constn1e the 
comprehensive language of section 114 of the code in no 
()Jher way. 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 
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Central Lunat£c As)'lmn. App·roprir.t£on,· E ·1'1'111' o/ 1111 Otlio:·r 
.. o/ the LcgJslatnre Docs Not Chan.!!.·<: th,· f. ,·.:.;·isfati;.'t.: 

Xct·ion The·reof. 

CENTRAL LUNATIC r\SYLU!VI APPRCJPt~ IATI.t. >N; 
ERR.OR OF AN OFFICER OF T.FIE I..E•:c:;TSCt\
TURE DOES NOT CHANGE THE LI!:C fSLt\ 'J.'CVE 
ACTION THEREOF. 

The State of Ohio, 
Office of the Attorne,r G~n(:ral. 

Coltunbus, Septemb(:r 14 .. 187 1: 

Hon.. Ja·mes H. Godman, Auditor of Stale: 

. StH :-l have examined the subject matter o'f your com-
munication of May II, 187L with a good deal of care. 

First-! find from a carefu l ex<)mination of the Original 
bil l :lnd the c:n.QT(>!'scrl bill "n1aking appropriations fo r the 

year 187t: and tla~ nrst· q11:trkr •.>F !:he y<':l r 1872." that itnder 
the heading "C~:: tl l'ral Obit'• Lunati.: !\"yltnn" !:he ~ecoti.d 

clause makin~· :tppn:opri :d i'-''' f·>r r·h:tl: i11 ,;htul'i.;.n n~ads as 

follows: 
"1.7o r work <Ill t·h ~· new l.n1 ildill);!' f.~n· s:tid asy

ltun, in aclclition to forn •cr appropri;,ltions. to be 
expended Hnder and in accorcl<ulC(: wi Lit t h e pro
visions of the Ia ws now in force upon that subject, 
one hu i1drecl and fifty thousand dollars." 

This clause does not appear in the enrolled bill, but it 
is perfectly clear that whei1 each branch of the General As
semblv voted upon the pas~age n-E l:hc bill this cla11sc was 
contained in it. and was p<tsse(l with the bil l. 

\~'hen the General /\~~m 1hly had S(• pi!SS(' d the !.till. in 
my judgment. it beca111e the law. and it fn dy n ;mai ned .for 
the proper committee :lnd officers nf t·hr. General t\s~embly 

. to comply with the dire.cl'()r.v prnvisi<111S nf l'l tc C(onstitlltion 
and the law providing 'for perpc: tn;tl·in.~· :tnd •nakin.t:· certain 
the evidence of what tl1e l:lw 111akin;::· f'I<)W{T had clone. In 
attempting to do this. the cbJI S<' :thovc rcft:rred to wa~ ca re-
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ln·rnates ol N a.tiona.l /:J.sylttm {or D-isabled V ohmteers C a1·t 
Vo.te. 

lessly omitted by the enrolling clerk and the omission ove r
lookecl by· the joi11t committee and the officers of the two 
houses .. Can the. will of the legislati vc power, be defeated 
in this w.a)} · I think not. The clause above referred to 
ought therefore, i11 my judgment, to be treated as part of 
the act in all respects. 

Second-The san1e facts appear in regard to the words 
"law librarian," in the first clause providing for the "salaries 
of State officers and clerks" which has been omitted in the 
e.nrollecl bill and I am constrained to come to the same eon
elusion regarding them. 

Very respectfully, etc., 
I'. B. POND, 

Attorney General. 

IN?vl.ATES OF NATIONAL ASYLUM FOR DIS
ABLED 'VOLUNTEERS CAN VOTE. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, September 27, 1871. 
Hon. R. D. Harrisou: 

In reply to your. inqu iry as to whether inrnates of the 
"Nationar Asylum for Disabled Volunteer Soldiers," near 
Dayton, Ohio, who have resided one year in this State and 
who have no other residence in the State, have a right to 
vote at the poll in the township in which such asylum is 
situated, I have to say: 

Since the adj udication of this 111atte1- by our Supreme 
Court in the case of Sinks vs. Reese (19th 0 . S. R., 3o6), 
Congress has passed an act which was approved January 
2 r. r87r, ·and which is in the words following, to-wit: 

"Be it enacted bv the Senate and House of 
Representatives of the United States of America 
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Inmates of Na-tional Asj•lnm for Disabled Volunteer,,· Ca1~ 
Vote. 

in Congress Assembled, That the j uris<.lic.:tiun over 
the place pu'rchased for the loca.tion of the National 
Asvl um for Disabled Volunteer Soldiers under and 
by -virtue of the act of Congress of March J, 1865, 
entitled an act to incorporate a National Military. 
and Naval Asylum for the relief of the totally 
disabled officers and men of the volunteer forces 
of the United States, and the act of l\1·arch z t, 
1866, amendatory thereto, and upon which .said 
asylmn is located, is hereby ~eded to th<:: Stat<.: of 
Qhio and relinquished by -the United States; and 
the United States shall claim or exercise no juris
,diction over said place after the passage of this 
act," etc. 

Ju my juclg-JllCnt <tfter the passage of th is act such in
nwte~ have the legal right to vote. 

Tt mny he claimed that this attempted cession and re
linquishment of juri:;diction can not t·ake effect until ac
cepted by the actinu nf tit<:: Ge:rK:ral .'\ssclllblv of f·he State 
of Ohio. In reply t·o this ohjc(:tinn. I' say f·hat nn action of 
Congress was had ac.:cqrting :c:uc.:h cc>'siou a1 1d j 11 risdiction 
from the State of Ohio whcu th~: Supreme Court rendered 
the decision above referred to. and no action w;1s had ·by 
Congress upon the subject until the passage of the act above 
recited, S<j> far aS (can disCOver. 

Very respectfully, 
F . B. POND, 

Attorney General. 



FRANCIS B. POND-1870-I874· 103 

Tt"e Vole for Repr.esentMive Ca.mwt be Dete·rmined by Lot 
or Othercc>ise-A Con·11ty j11ust Pa-y the Fees of aSher
iff Where the Offe·n<ier Has Been Discharge<l By the 
Count::y Auditor. 

TIE VOTE FOR REPRESENTATIVE CANNOT BE 
DETERMINED BY LOT OR OTHERWISE. 

To the Govcmo·r: 

The State of Ohio, 
Office of. the Attorney General, 

Columbus, October 24, r87 r. 

In case of· a tie vote in an election for representative 
to the General Assembly, I find no provision of a statute 
authorizing a determination of the matter by Jot or other
wise. I, therefore, ·am of opinion that in such case there is 
no election. 

U nder the constitution there will be no vacancy in Noble 
County until January r, 1872, unless from causes now un
foreseen, and I do not see how any action can be taken by 
_vour excellency toward an election until that time. 

In my judgment the clerk of Common Pleas should cer
tify his abstract of votes as in other cases, but cannot declare 
an~'body elected to that office on that vote. 

Very respectfully, 
F. B. POND, 

Attorney General. 

A COUNTY lVIUST PAY TriE. FEES OF A SHERIFF 
WHERE THE OFFENDER HAS BEEN DIS
CHARGED BY THE COUNTY AUDITOR. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, Octob~r 24 .. 1871. 

1.. liV. Knapp, Prosecutt:ng Attorne)', Huron Co·unty: 
SrR :-Yours of the 9th inst. would have received earlier 

;d'f'ention but for abse1ice from the city. 
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Election of Iudge of Common Pleas i-n Dnrl-:e Com~ty. 

U nder the· act of Ma rch 1.1:;, cl-56;. (S. & S., 366) it 
would seem that a county is I ~<JIIIId !J) p:cy tltc kes <Jf a 
sher iff in a cas<.: w h e•·e l'he <:>fl:c ,tdc.;r h:1s I.H;(: I l di:;cli;.tr:;cd by 
the auditor n nc.k r tht: :td c.>f 1;-)7 1 ( U. r .. , 67, p . . 1:56), as 
much as in any other c;a;;c-; w ht:rc.; tl•c.: f-c:cs cmnot be collected 
from the dd..:nda•• t' -

Vc;ry l'fS Ju.;c;t·fcd l_v, dc;., 
r: . .1.:. J"!.)ND, 

.'\ tl:•:>nll·;v (;,•; ncral. 

ELECTION OF JUDGE OF COMMON PLEAS IN 
DARKE COUNTY. 

Hon. Wm .. /llLen: 

The State of Ohio; 
Office of the Attorney General, 

Columl.Jus, October JO, r87L 

Sn~ :- I have cx:unin<:d the qm:stio11 as to- the proposed 
contest in your sub-divisio11 of the Second Judicial D is
trict. 

lt is true the judge elected for the place created by the 
act of May r, 1871, takes office on the first Monday of No
vember, r871, and tile one elected for the old place on the 
second Monday of February next . and ordinarily I can see 
a cl ifficulty in determining upon the v.ote · in Darke County 
(in Democratic vote) which place each candidate, if elected, 
was clesig,, ed t9 filL Still taking into consideration the facts 
in the case; for instance, that Judge Gilmore's present term 
does not expire until February next, and is voted for to fill 
a place of the same grade, I think it fair construction that 
the people intenuecl to ekct him his own successor , and the 
new candidate to fill the special term. lu O hio e:r ret the 
Attorney General vs. Cogswell (8 0. S., 630), a manifest 
determillation indicated to give the de~:ision of the people 
its i-ntended effect whenever that c:1n be arrived at, and it 
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County Commissioners Not Requ-ired to Publ-ish Their An
mtal Reports ·in Newspapers. 

appears to me, if submitted to the court upon the principles 
enunciated in that case, Mr. Beers tllust fail in a contest. 

Please show this to Mr. Beers, and oblige, etc. 
· Very respectfully, 

F. D. POND, 
Attorney General. 

COUNTY COMMISSIONERS NOT REQUIRED TO 
PUBLlS'H THEIR ANNUAL REPORTS IN 
NE\iVSPAPERS. 

Lyma-n J. Jackson: 

The Stale of Ohio, 
Office of the J-\ttorney General, 

Columbus, October 30, 1871. 

Yours of 26th inst. is to hand, and in reply I have to 
uy: -

I find no statute requ,iring the commissioners to publish 
the report required by the act of May 7, 1869, (0. L., 66, 
350) nor any penalty imposed for not publishing the same, 
nor any authority in the commissioners to pay for publish
ing such report in the papers of the county. 

It appears to me the word "publish" in the last line of 
section r of that act must be construed to mean something 
else than publishing in the newspapers. 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 
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School Boards Orga:nized Unde1· the Akron La.w Cannot 

Condemn P1·operty. 
---- ---- ----------------- - -
SCHOOL BOARDS 

AKRON LAVV 
ERTY. 

ORGANIZED UNDER THE 
CANNOT CONDEMN PROP-

The State of Ohio, 
Office of the Attorney General, 

Columbus, November 13, 1871. 

Han. T . W. Harve')', Commissioner of Schools: 
SIR :-In reply to questions put in the communication 

from ]. B. Lucky, president of the board of education of 
E leanore, Ohio, submitted to. me by you, I have to say: 

F irst-I find no act of the General Assembly vesting 
school boards o rgan ized under the Akron School Law with 
power to condemn private property for school house pur
poses. The :~ct of February IO, 1860, (S. & C., 1378) does 
not sct:m to include such bo:1rcls in its prov isions and I have 
failed to find any other on the subject. 

Second-If ~uclt au thority exists, in my judgm~nt, ad
ditional lands may be condernned after t he erection of a 
school house, if such additional lands would be beneficial to 
the interests of the schooL 

Very respectfully, etc., 
F. B. POND. 

Attorney General. 
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Po1-jeitcd Recognizances; Dut'y of Cou-nt')' Anditors and 
P1·osecuting AttonLeys Concerning.--Pcddler; What is a. 

FORFEITED RECOGN[Z,~\NCES; DUTY OF 
COUNTY AUDITORS AND 
ATTORNEYS CONCERNIN~ 

PROSECUTING 

The .State of Ohio, 
Office of the Atto'rney General, 

Columbus, November 22, 187 I . 

I-V. H. rl~tderson, Esq._. Prosec1r.ti·ng Attonc-ey, Hancocl~ 
Com1ty: 

Str< :-Under the act of the General Assembly of Feb
ruar_l' 24-, 187T, (Vol. 68, 0. L., p. 3 t ) the county auditor 
shou ld, in my j uclgmeilt, 111<1ke the memorandum req u i reel 
by section 2 of that act as· soon as it is possible for him to 
do so, and so soon as such memorandum is made, shall de
liver such recog-nizance to the prosecuting attorney im
med iately for collection. · 

Very respectfully, etc. ,. 
F. D. POND, 

Attorney General. 

PEDDLER: WHAT IS A. 

The State of Ohio, 
Office of the Attorney General, 

CoiUinbus, November 24, 1871. 

James N. Sands, Esq.: 

DL\t{ S11~ :- Yours of 13th inst. ·wolllcl have received 
earlier attention but for lack of time. In 1·eply r have no'". 
to say: 

A peddler is "a person who.trnvels about the co.untry· 
with merchandise for the purpose of selling it." This is the 
legal definition of the ";ord. If then you take goods ove r 
the C')l111try for the purpose of sale. yo~1 are a peddler. 



108 01'1N10NS 01' THE r\TTORNJ.::V l.:I·:NEI<.-11. 
----- ----- -----·- ... . -
Testimony M·us t be Sent by Orde,- of the Cv·flrt to the (;ra,Ht 

hwy. 

If, however, you simply buy produce and haul it 1·o you r 
store in the wagon you speak of, or even if you deliver g-oods 
previously ordered from your store, this \>VOuld not consti
tute you a peddler. If, however, without any previous order 
therefor, you take the goods into the country for the pur
pose of selling them for cash or trading them for produce, 
you would, in m)' judgment, be a peddler, and must take out 
and pay for a licens<:: as such. 

Very respectfu lly, 
F . B. POND, 

Attorney General. 

TESTIMONY MUST BE SENT DY ORDER OF THE 
COURT TO THE GRAND JURY. 

The State n'f Ohio, 
Office of the Au·orney General, 

Columbus, D~::ce1 nbl: r 2, 187 c. 

C. Hi. Ne·well, Esq.: . 
Sm :-Yours of :28th inst. came to hand last evening and 

in reply I have to say: 
I do not see that the omissio;l of t he act of January 5, 

r87r, of the words "by order of the court," which were con
tained in section 83 of the act of r869, can make any differ
ence in the effed of the section in this respect. The testi
mony must be scnl 1·o the grand .j ur_v. not hy t ht: pro<;ecnting 
attorney, but by somt: other pnwt:r :1t !tis n:qu(:sl". and T know 
of no other power having aut·ltori ly to de., this but the c.:ourt. 
It would appear then that the C(llll't IIIIlS!: sl·il l make i t:; <:•rdcr 
as much as before the amendment. 

Vei·y respectfull_v .. 
F. B. POND. 

Attomcy Ct:ncra 1. 
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County Comm·i:ssione1·s C0;nnot Allow P1·osec·nting Attorneys 
1-'c:e~ for Couuty Busiuess Other Than His Sa.ta;·s
J-/arrisou Branch Railroad Co111.pawy _: Natural Perso11S 
011ly Can Becotne f11corpora.tqr.>. 

COUNTY C_OlVIMISSIONERS CANNOT ALLOW 
PROSECUTING ATTORNEYS . FEES FOR 
COUN·TY BUSINESS OTHER THAN . HIS 
SALARY. 

The State oE Ohio, 
Office of the Attorney General, 

Columbus_. December 2, 187r. 

A. B. P.nt·nam, Esq. : 
SrR :- Yours of Noven•ber 29th is received, and in reply 

I have to .say l know of no statute authorizing county com
missioners to pay the (>rosecuting attorney fees for county 
business clone by him for them as such commissioners out
side of and above his regular salary. If you can call my at
tention to any act of the General Assembly that looks that 
way I should be g lacl ·to see it, for it does seem that power 
ought to lie with the commissioners to make sollle such al
lowance in extraordinary cases. 

Very respectiutly. ell: .. 

F. B. POND, 
Attorney General. 

HARRISON BRANCH RAILJ~Ot\D COMPANY; NAT
URAL PERSONS ONLY CAN BECOME IN
CORPORATORS. 

The State of Ohio, 
• • J Office of the Attorney General, 

Columbus, December 2, 187!. 

~~· t'l'f.C'ral f. R. ShC'i·wood. Secretar;,' of Sta.te: 
SJH :-Yours concerning certincate of Harrison Br!lnc~1 

1\ :,ilroad Company is receiv_ed and in reply to Y<?u'r ques
li.-,"~. tOlJch i•~g -the certificate, I have. to say: 
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E:rpenses Incuned -in A.pprcltPtding a. Pu.l!.·iif:v.: I;·.,. (I /It J IIS

tice Must be Paid Ottt of Cuunty ·rr.:ct,,·itry. 

--
First-The persons who desire to bec<mu:.: a budy <:<.>1'

porate must _be Hat-ural persons and 1 think a cerl'ifu.:a t:~:: that 
seeks to incorporate other than nati.1ral pcrso11s, <:ven :d
though natural persons are included in it .. ought n•:>t. tc) be 
filed or recorded. 

This certificate is signecl by three persons or par tics who 
do not purport to be natural persons, -to-wit: 

Indianapolis, Cincinnati & Lafayette Railroatl Curn-

pauy. 
First National Bank ()f Greensburgb. 
Daniel A Dwight, a't trustee. 
Second-Chapman doe~ not acknowledge the cer-

tificate. ' · 
To make a corporation the stattJte authvrizing it must 

be strictly followed, and I should not record a certificate at 
any ti111e that does not conform strictly to the statttte in 
every particular. 

Very r<::sp~::dfully . etc., 
F. H. POND. 

Attorney GeneraL 

EXPENSES INCURRED IN APPREHENDING A 
FUGiTIVE FROM TUSTICE MUST BE PAID 
OUT OF COUNTY TREASURY.. 

The State of Ohio, 
Office of tl1c Attorney General , 

Columbu~. Dcc..:cm\H::r 1'1 , r87r.: 

T. HI. Hampton. PnHNIIIiti.g Allnnu:~l'. Crdl-itt. Co11nfy: 

SJR :-In reply to yours of tile 7th inst .. J have tn say: 
It seems clear to llle that the tvvo hnnclrcd an<! lwc;nty

third section of the c riminal code ( 0 . L v ... J. 66. p . .12 I ) 

authorizes the commissioners of your county l'o pay all ''n4::C-
essary expenses, not otherw isc pmvidcd ror bv l:t w." i 11- ' 
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Cotmty Recorder Cannot Hold the Office of J ustice of the 
Peace. 

curred in making the apprehension "of a person charged 
with felony" out of the county treasury. 

I think the necessary expenses in obtaining a requisition 
from the Governor of Ohio and in obtaining a warrant there
on from the Governor of V\'est Virginia, and in arresting 
thereo"n the accused, and bringing him to Ohio, are' among 
the "1tecessarJ• expenses" r-eferred to in said section. 223, 'un
less some part of them may be otherwise provided for by 
law. Very respectfully, . . 

F. B. POND, 
Attorney General. 

COUNTY RECORDER CANNOT HOLD THE OF
FICE OF JUSTICE OF THE P.EACE. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, December 12, ·1871. 

J . P. Sp·rigg, ·Esq., Prosec~~ting Attorney, _Monroe Comt-ty: 
Sm :-Yours of 9th inst. came to hand today and in re

ply I.bave to say: 
In my jitdgment when the newly appointed recorder of 

your county took office under his appointment he ce::tsed' to 
hold the office of justice of the peace. I find some difficulty 
in coming to this · conclusion owing to the phraseology of 
section I of act of March 26, 1859, .. ( S. & C., 889) which 
says the incumbent of the office of county Tecorder, etc., 
shall not be "eligible to hold" the office of justice of the peace 
during1 etc., is, shall be incapa~Je of being elected to the 
office strictly cqnstrued. But it is not the spirit of the act 
that he shall not hold the office of justice of the peace while 
he is recorder of the county. It seems to me that this is what 
the Ge~eral Assembly intended. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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P·rosecut·ing Attorney's Bond Must be App1·oved by the Pro-
6ate or Common Pleas Court-Fees of County Audi
tors. 

PROSECUTING ATTORNEY'S BOND MUST BE 
. APPROVED BY THE PROBATE OR COMMON 

PLEAS COURT. 

The State of Ohio, 
9ffice of the Attorney. General, 

Columbus, December r8, r87 I. 

A. f. Pe(wson, Esq., I1Voodsfield, Oh·io: 

Sm :-Yours of ncl inst. came to hand this morning, 
and in reply I have to say: 

If seems to me clear from the thi rd section of the act of 
1852 (S. & C., 1225), that you r bond as prosecuti'ng attorney 
must be app.rovecl by the Court. of Common P leas or the 
probate court. The approval of either court ·will answer. 

V cry respectfully, 
F. R POND,. 

Attorney General. 

FEES OF COUNTY AUDITORS. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, December 18, 1871. 

E. B. Cassedy, Esq._. Prosewt·ing Attome·y, Etc.: 
Sm :- Yours of no date came·to han <I this morning, and 

in reply I have to say: . 
· ·.· Under the act of April !7; r867, (S. & S., p. 370) fixing 
the fees of county auditor~; no provision ~eems to haye been 
made in terms for paying the county auditor upon any num
ber of male population over twenty-one years of age less 
than 200, ancl I am somewhat in doubt as to what to do with 
it. The l·a\v in such· cases does not deal with fractions as 
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A flo·.:('ll'ltccs of Compensation to . Au.dito·rs by C o·u-nty C 01-n
m·issioners. 

tractions but as a whole or not at all. I am inclined to think 
if .[ were a county commissioner where the fraction was over 
half the 200 I shou ld call it 200, and where less than half 
1'11at number I shquld call it nothing. 

This is more nearly in accorclanc~ with the manner in 
wh ich such provisions are· usually treated than any other 
way I think. 

Very respectfully, . 
F. B. POND, 
Atto~ney General. 

ALLOWANCES OF CO!VfPENSATION TO AUDI
TORS BY COUNTY COMMISSIONERS: 

The State of Ohio, 
Office of the Attorney General, 

Columbus, December 2~ 

A. B. Joh11son, Prosec·ni1:1'1g Attor;·£e3'.· Hardi·n Cozmt;': 
SrR:-In reply to yours of 2oth inst. I have to say: 
The county commissioners have no. power to make any 

allowance to county auditors unless e:xpressly author ized so 
to do by statute. If there is no provision in the st~tute regu
lating turnpikes, o r other statute authorizing allowance for 
work done tmcler it, the commissioners cannot legally make 
such allowance, and any money drawn fro;11 the treasury 
on such account may be recovered. T he commissioners 
may, however, make a general allowance each year of course, 
under the act of April 17, 1867. ( S. & S., .p. 370) . Section 
41 of school law is not suspended so the Supreme Comt say 
in the case of Gallup vs. Comn~issioners of Lorain County, 
~·) that an allowance may still be made under it. 

Very respectfully, etc., 
F. B. POND, 

Attorney Genet:al. 


