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OPINION NO. 84-007 

Syllabus: 

R.C. 5123.19 i:nposes upon the Director of Mental Retarcation anc 
Developmental Disabilities the duty of licensing any reside,,tial 
facility, as that term is defined in R.C. 5123.!9(A)(l), ·.·;hether or not 
such facility is certified by the Department of Public Welfare under 
R.C. 5103.03, 

To: Minnie F. Johnson, Ph.D., Director, Department of Mental Retardation and 
Developmental Disabilities, Columbus, Ohio 

B)f: ~nthony J. Celebrezze, Jr., Attorney General, February n, 1984 

I have before me your opinion r'equest h •shich you ask about t'.1e cuty of the 
Department c,f Mental Retardation and Developmental Disabilities t·J license 
residential fTilities which are certified by the Department of Publi<"! Welfare under 
R.C. 5103.03. 

R.C. 5123.20 states: ''No person shall operate a r·esident:al facility or receive 
a person with a developm8ntal disability as a resident of a resicential facil:ty 
unless such facility is licensed under [R.C. :,123.19] ." Pursuant to R.C. 51'.::J.19(C): 
"The director of mental retardation and deve~opme:ital dbabilities sh:ill license and 
inspect the ope.mt ion of residentiai facilities ana may renew and revoke such 
licenses." R.C. 5123.19(A)(l) defines a residenti'.!l fo.cili:y as ''a home ·:ir facility in 
which a person with a developmental disability resices, except a home subj2ct to 
[R.C. Chapter 3'721] [rest homes and nursing homes] or the home of a reiative or 
legal guardian in which a person with a developmental disability resides." Thus, 
with two exce:~tions, any home or facility in -.vhich a. person witl1 a develc;::mental 
disability resides must be licensed by the D:epartment of ."•,Jental Rz::1rda,ion :ind 
Developmental Disabilities under R.C. 5123.19. The only exceptions to t!1is 
definition set forth in R.C. 5123.19 are rest homes or nu1·sir.g homes subject to R.C. 
Chapter 3721 or the home of e. relative or legal guardian in which a person with a 
developmental disability resides. See g:enecall\· 1880 Op. Att'y Gen. Xo. 80-027 
(discussing authority of the Division of :'ilental Retarcation a.r.d Developr;1ental 
Disabilities of the Department of :Vlental Health and :llental Retill'C<l~i•)n (n0w the 
Depi!rtment of :Vlental Retardation and Develop:nental Dis.1biliti;;;s) to license 
residential facilities). 

You statri that the Department of :-.1er.t1tl Iletards.tion and De\'elopmentdl 
Disabilities has adopted residenti::,l licensure rules '1-.vhich recog-ni::e th-:? re,;i,~2nti:,,l 
certification approval of the Ohio Department of ?ublic \•;e~fore pursuam to 
O.R.C. 5103.03." Specifically, 7 Ohio Admin. Code 5123:~-3-0~(T) states: 

1 
R.C. 5103.03 sets forth various powers and cu ties of the D'"partrr ~r,t o:' 

Public 	\I' elfare with respect. to the ceniiica tion oi' ins ti L.1 tio::s [0r children. 
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Any residential care facility or home for children which is subject to 
inspection, supervision, and certification by the Ohio depHtment of 
public welfare, pursuant to section 5103.03 of the Revised Code, and 
admits only children who are under the care, supervision, and custody 
of a public or private agency or institution which is subject to the 
rules of the Ohio department of public welfare shall not be licensed 
~deoartment. (Emphasis added.) 

Pursuant to this rule, the Department of Mental Retardation and Developmental 
Disabilities does not license certain facilities which are subject to inspection, 
supervision and certification by the Department of Public \\' elfare. In light of this 
rule, you ask whether R.C. 5123.20 prohibits the operation of a residential facility 
or the receipt of a developmentally disabled person in a residential care facility 
subject to rule 51:23:2-3-07(T). 

The Department or' Mental Retardation and Developmental Disabilities is a 
creature of statute and has certain duties im;:iosed upon it by the General 
Assembly. See,~· R.C. 5123.02 and R.C. 5123.03. R.C. 5123.19 se:ts forth certain 
duties with respect to the licensw·e of resicential facilities, stating: "The cirector 
of mental retardation c.:nd developmental disabilities shall license and inspect the 
operation of residential facilities. . . . Before issuing or renewing a license, the 
director of the de!.)artment or his designee shall inspect each residential focility for 
which application is made" (empha~is added). Thus, the Director is under a duty to 
license and inspect residential fo~ilities. See Dorl'ian v. Scioto Co:1servanc;:: 
District, 27 Ohio St. 2d 102, 271 N.E.2d 834 (1971) (the use of the word "shall" in a 
statute indicates that the provision in which it is contained is mandatory). The 
statute also establishes certain procedures which the Director must follow in 
considering the issuance, renewal, or transfer of a license. 

Concerning the adoption of licensure rules, R.C. 5123.19 states: 

The director shall adopt and may amend and rescind rules 
establishing procedures and fees for is:;uing and renewing licenses and 
regulating the operation of residential facilities. Adoption, 
amendment, and rescission of rules, and appeals from orders affecting 
issuance, renewal, and revocation of licenses under this section, ar·e 
governed by Chapter 119. of the Revised Code. 

Pursuant to this provision the Director has authority to adopt rules concerning 
procedures and fees for the licensure of reside:nie.l facilities. It is well set~le::l that 
a rule issued pursuant to statutory authority has the force and eifect of law, unless 
the rule .is unreasonable or is in clear conflict with a statutory provision governing· 
the same subject matter. Kroger Grocerv c.: Baking- Co. v. Glander, 1-!9 Ohio St. 
120, 77 N.E.2d 921 (HMS). 

In the situation you present, R.C. 5123.19 has imposed upon the Director of 
Mental Retardation and Developmental Disabiiities a duty to iicense residen•ial 
facilities as that term is defined by statute. As stated before, R.C. 5123.l!J(A)(l) 
defines a residential facility generally as "a home or facility in which a person with 
a developmental diss.bility resides." Tr.e two exceptions to this definition are rest 
homes or nursing homes subject to R.C. Chapter 3712 and the home of a relat:·:e or 
legal guardian in which a person with a developmental disar.,iiity l'esides. R.C. 
5123.19(A)(l). Thus, even though a facility is subject to inspection, supervision, and 
certification by the Department of Public Welfare, so long as it qualifies as a 
residential facility, as defined by R.C. 5123.19(A)(l), R.C. 5123.19 requires that the 
Director of Mental Retardation and Developmental Dise.bilities license the facility. 
See State ex rel. Ga!lowav v. Indust~ial Commission, 134 Ohio St. 496, 17 N.E.'.:!d 913 
(1938) (modification of the provisions of a statute is the province of the legislature). 
See also Athens Home Tele::,hone Co.·:. Peck, 158 Ohio St. 557, 110 N.E.2d 571 (1953) 
fsTrice administrative agencies are creatures of statute and possess only such i'ule
maJ..ing power as is delegated to them by the legislature, where such e.5enc:/ 9.Copts 
a ru.e in conflict with a statute, the rule must fall). 

Part of your question is whether R.C. 5123.20 prohibits the housing of a 
developmentally disabled person in a residential facility which, because of rule 
5123:2-3-07(T), is not licensed by the Direct~r of 1,!ental Retarda!ion and 
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Developmental Dise.biliti<Js. ;\s 1et forth above, R.C. 512:J.20 prohibits a µerson 
from operating a residential facility or receiving a person with a devel.09rnent1Jl 
disability a3 a resident of a resid(:nti>1l focil!t~· unless t 11e facilit:: is !icer.,r:rJ t::1d::-r· 

1R.C. 5123.19. Since the Dic·ector is 1r.c!er 9 duty to license ~J.l h.:.'!'.itif:s J,:fi~,ed as 
"residential fncilities," el/en thou;:;h such fot!il!ties may nlso be CP~tifi,~n by t~,.~ 
Department of Public Welfare, the pr•Jiii::>itio!ls contnined in a.c. 5i23.21J npply to 
any residential fr.cility, whether or not lt is certi!:ec ~·Y the De;>.:<r'.:-nent of 
Welfare, 

Since R.C. 51'.!3.19 rec,ui~ss the Departr:1e:it of '.\1:mt.11 Ret.:1r•::i:ti~n s.ic 
Developmental Disabilities to !i1:ense all re.,id·~!it.: 01! faeilities, ttS d·:!'rn<;:c :,y "-,C. 
5123.19(A), •:ven th::H.::;:1 Juch fw~ilities may be ,;,1::ij~ct to inS,)•!Ctir,n a:,d su::,,'!r·:l;;ion 
by the Department cf Pu::ilic ',\·~!for'=, it t'.Pi?'"!::·s 1.1'.P.t. rul,, 5l'l2:~-:i-i.l7Ci'l c,;;,r'.i,~:s 
with the licensing dutif?s i:nµosed u;ion your depal'tmer.t oy R.C. ~l~:l.i0. i :.0:2, 
however, that R.C. 5123.!9 authol'izes the De[)artrn,,nt of :vlent1l Rztard..ition nnd 
Developrnentel Disabilities to amend and r::n!nd its rules conce,:,:~s- :!,c 
procedures nnd fees for li•~ensing and regulatir,g the operation of r0si,::2nti:.!l 
facilities. Thus, your d,;:;,nrtrn 2nt h11s autho,i ty to amend rule jJ23:2-:l-07tT) ar.d 
may provide for i1~corporating the functians of the D>2pllt't:nent of P•.1blic \'iP.:fP.re 
within the ii~ensing pracedure required by R.C. :ii2:J.:9 . .-\!tho'.lgh 3uch o ru!,, (.:Culd 
not eliminate the D.:!;,a:·tment's statutory duty tu lice!1sz r'2sid':!!Hi.:l f:lciii::2s ·::nicn 
ere subject to ins;,ectio!1, su~er'.'isi.Jn, ar.~ "!e:-tific1~:on by the De?:1;-t~o2~:t 'Jf 
Public Welfare, thP. ti<::o:_)tion of the ~ule could clir:i.in:it,~ -::u;:,!icc1te'1 efforts by ':\0t 1·1 
departments. For exc1.1;9l~, R.C. 5\~.3.iB ,;:at·;s t~:.t: "Se:·~r·: i~.)!la?~; t:,:· i·e:~·? .· it:; J 

license, the dir'9ctor of the Ce?J;t;-r.':!nt o~ i~:3 :~2s!·;:'."1E:'? shE!l i:--157.e·::: ·'!:!.ch 
residential facility fo, ·sh:ch 11pplication is r.,nce" (em::,.,:!,'.s ac:c;ed). 3y r;-,:.i;.;:c; the 
De~artment of ?ub~k! \\'elfare i~s desig·ne(? fer ;,t;r~os1?s of inspcc:i~; ~.i1cse 
resiGential t'e.cilities "'-·11:(;h the Depurt~,;;~nt cf Pu~~:(! lS-2li':1t''.! ~~ u:r.~r·,:L:;e t· 1~~t·:t1~d 
to ir.spect, th~~ Depa:·:;n,,;nt of ~·.l2i1t;1l !J.ctarr.:1.lt:.:,n 1n1: De':~io~:i:e!1t-.1~ ::;1;:r..~:l!ti·~s 
could incorporate ·.\'!thin its licensing :unction the i~spect:•)n i)~!·for!,:e<:: :i:; t:,c 
Department of Publi.! i','elfo,·e. See R.C. lZi.i7 (duty 2.no 'hlt~ot·i!:: cf ::ii~e'.!tors of 
departments ta cooper~te and cccrcb1te fr,r thl' eli~:nation of i::upl:cat:Jn ~nd 
overlapping functions). Of course, if ~:ic·:i ticndl cor.d: tions .v'~ic:1 ire iff.~oszc u;:,o:i 
the Depart.;1c~n of ~.~rntal Retsrd:1tion ar.d :Jevel:;rrien:~l ~:3e.~it~i~s )y 5ta~l.!le in 
performing ari ii"ispec:io:i are r.ot ;.er:>~t·:r:ed by ~f:r.! De::a:::n2nt of Puolic \\'r..:,lfJ.l'2, 
the Department of :\i ental n.~tarC:a tion and Le,:elcp':1 en: :c:i Disaoi! i ties ·sould 
maintain the duty to µeriorm at le!lst 1 !imit~d in,pect;cn. 

Based on the foregoing, it is !;ly r,pinion, -1:id :·ou :.~; :1·~visAtJ tliet, R.C. 
:5123.19 impos-2s upon the Dicector oi }Jrnul ?.et".~·-~.1:i:m ,!r~c: 0eve!cJ:;1en::i! 
Dis.~bilities :;~e Ci..;t:; c;~ li~ens~;.g i:ny :-e~i(j 1~:1~::1.l :·1~i!i:~·. -~~ :~~~ :~:-'."':1 i.::: ~.::-L:·,~cj ~n 
R.C. 5123.19(:\)(1), whether or not such f2.i.!ilit:.1 i~ c2rti:'ied :>~.' !:-!c UepJ:-~:T.e~t r;f 
Public \\' elf are uncer R.C. 5103.03. 
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