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of $120,000 authorized on July 10, 1922. The proceedings leading up to the author
ization and issuance of these bonds became pending in that year. Section 4679, 
General Code, was last amended by the Legislature ::\fay 14, 1921, as part of House 
Bill l\ o. 180 of the 84th General Assembly. It provides as follows: 

"The school districts of the state shall be styled, respectively, city school 
districts, exempted village school districts, village school districts, rural 
school districts and county school districts." 

It is my view that under the provisions of Section 4679, supra, which section 
was in force and effect at the time the proceedings leading up to the issuance of these 
bonds became pending, there was no authority for the issuance of school bonds by 
other than a city school district, an exempted village school district, a village school 
district or a rural school district. Since this issue appears to have been authorized and 
issued by none of these districts as authorized by law, I advise against their purchase. 

2660. 

Respectfully, 
GILBERT BETTMAN, 

Attorney General. 

CANAL LAND-TER:'I'IS OF RENTAL REQUIRED BY STATE WHEN SUCH 
LAND IS TAKE:-\ OVER BY A xiUNICIPAL CORPORATION OR 
OTHER POLITICAL SUBD[VJSIO:-\-DlFFERE?\CE IN APPRAJSAL 
VALUES-REl\:TALS 0:-\ LEASES ALREADY OUTSTANDING DIS
CUSSED. 

SYLLABUS: 
Municipal corporations or other political subdivisions in Stark County, Ohio, 

taking over by assignment from the state existjng leases on Ohio canal lands aban
doned by the act passed by the 88th General Assembly under date of April 6, 1929, 
and which went into effect on July 25, 1929, (113 0. L., p. 532), are required in such 
casrs to pa:y to the state a rental of 4% on the appraised ·value of the lands covered 
by such1 lea:ses as such zmlue is determined by the appraisement made under the pro
visions of said act, whether such leases are in their origina.[ form or have bee1~ re
newed under the provisious of said act by tlze lessees therein named; and this is true 
notwithstanding the fact that as to such leases as have not bl'en re11ewed under the 
provisions of said act by the lessees therein izamed, the municipal corporation or 
pol£tical subdivision to which assig111ncnts of such leases hm;e been made is only 
entitled to collect from the respective lessees uamed in said leases 011 annual rental of 
6% upon the appraised value of the lands covered by said leases on the appraisement 
made at the time of the execution of said resPective leases. 

CoLUMBUS, OHIO, December 10, 1930. 

HoN. A. T. CoNNAR, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-This is to acknowledge receipt of your recent communication, which 

reads as follows : 

"By the terms of Section 7 of Amended Senate Bill No. 235, as passed 
by the 88th Ger.era1 Assembly of the State of Ohio on the 6th day of April, 
1929 (0. L. 113, pages 532-541), the Governor was required to appoint a Board 
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of Appraisers consisting of three to five members, one of which shall be the 
Superintendent of Public v\' orks, to appraise the abandoned Ohio canal 
lands within and extending from the city of Massillon, Stark County, Ohio. 

Accordingly, a board, consisting of three members was appointed by the 
Governor to make these appraisements. The act requires that the Board of 
Appraisers thus appointed should proceed within thirty days after such ap
pointment, to appraise portions of said abandoned canal lands applied for by 
the municipality, or other subdivision of the state, together with all feeders, 
basins, wide-waters and state lots heretofore used in connection with said 
abandoned canal property within such municipalities. 

The city of :'viassillon having applied for a lease, under the terms of this 
act, the Board of Appraisers appointed by the Governor, proceeded on the 
9th day of September, to organize for the transaction of business under 
the terms of the act. 

A question has arisen as to just how these appraisements are to be made. 
After reciting a method of appraising the lands, the statute recites: 'and like
wise all existing leases upon said canal and feeder lands, basins, wide-waters 
and state lots within the limits of the applications, as applied for by munici
palities or other legal subdivisions of the state, at their true value in money,' 
etc. 

1\fost of these lands in the city of :Massillon are already under existing 
leases running for terms ranging from 12 to 14 years, and the question in the 
minds of the members of the appraisal board is just how these leases are 
to be appraised. 

The control of these lands has for the time being, passed out of the 
hands of the state and the only thing that it can dispose of is the leasehold, 
for which it is entitled to collect the rentals upon the appraised value thereof, 
at the rate of 6% per annum. 

Section 10 of the act, however, recites: 'The lands described in any exist
ing lease or leases shall be appraised at their true value in money for any 
purpose for which the land therein described can be used in the same manner 
as prescribed in Section 7 hereof,' and the act provides that after such 
existing lease or leases including the renewals thereof, have been transferred 
and turned over to said applicant, the city, village or other political sub
division to which said transfer and assignment has been made, shall there
after be entitled to all the revenues accruing from the same and from the 
renewals thereof, and shall pay to the State of Ohio rental on the appraised 
value of the canal lands herein leased at the rate of 4%. 

Section 7 of the act provides for the appraisal of all existing leases 
upon said canal and feeder lands, etc., at their true value in money, while 
Section 10 indicates that the lands described in the existing leases shall be 
appraised at their true value in money. 

To illustrate, let us suppose that an existing lease is appraised at $1,000.00 
and that the annual rental thereon is $60.00, but when the Appraisal Board 
proceeds to m;tke an appraisement, it may find that the true value of the land 
is $1,500.00, the annual rental for which would be $90.00. 

The question is whether the municipality shall be required to pay an 
additional rental of $30.00 to the state, say, for a period of 14 years, amount
ing to $420.00, over and above the rental called for in the existing lease. 

As the valuation of these leases will exceed $200,000.00, the munici
pality might be required to pay an additional rental over and above that called 
for in the leases, so as to make the rental prohibitive. The municipal author
ities contend that this is unfair to the municipality since the only thing that 
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the state has to turn oYer to the city is the right to collect the rentals thereon, 
two-thirds of which must be turned over to the state. 

It would seem that the state would be receiving remuneration for some
thing which it cannot turn oYer to the municipality until the end of the 
15-year period, at which time the lands leased must be re-appraised. 

\Ve will greatly appreciate it if you will render a decision on this point 
at your earliest convenience, as the Appraisal Board desires to make these 
appraisements at an early date, but is anxious to make it upon a basis that 
you will hold to be legal." 

The act referred to in your communication was Amended Senate Bill ?\o. 235 
which was passed by the 88th General Assembly under date of April 6, 1929, as an 
act to abandon, for canal purposes, that portion of the Ohio Canal and lateral canals 
connected therewith lying within Sta1 k County, and to proYide for the lease of the 
canal lands so abandoned. This act was filed in the office of the Secretary of State 
on April 26, 1929, ;;nd became effective as a law, on July 25, 1929. 

This act provided that subject to the rights of persons then holding leases on 
the canal lanrls abandoned by said Act, municipal corporations or other political sub
divisions within which such abandoned canal lands were located, have a prior right 
to take from the State leases on such abandoned canal lands, upon application therefor 
made within one year from the effectiYe date of said Act. In this connection, Section 
5 of said Act provided that any city, village or other political subdivision of the 
state desiring to lease any portion of said abandoned canal and feeder lands, basins, 
wide-waters and state lots heretofore used in connection with the canal property lying 
within or adjacent to or extending from the boundaries of such political subdivision, 
shall, within one ytar from the date at which this act becomes effective, file an appli
cation for a lease of the same with the Superintendent of Public vVorks. 

As to leases then held by individuals or ·corporations on said canal lands within 
the limits of a municipal corporation or other political subdivision, it is provided 
that the rights oi the State as the lessor in any such lease or leases should be 
assigned to such municipal corporation or other political subdivision, and the same 
provision is made with reference to renewals of the then existing leases taken by 
such persons under the provisions of said Act. 

The questions presented in your communication require a consideration of the 
provisions of Sections 7, 9 and 10 of said Act. These sections read as follows: 

"Section 7. As soon as convenient, after the filing of said application, 
the governor shall appoint a board of appraisers, consisting of either three 
or five members, as he may deem best, one of whom shall be the superin
tendent of public works. and the board of appraisers thus appointed shall 
proceed, within thirty days after such appointment, to appraise the por
tions of said abandoned canal lands applied for by municipalities or other 
subdivisions of the state together with all feeders, basins, wide waters and 
state lots heretofore used in connection with said abandoned canal property 
within such municipalities, and likewise all the existing leases upon said canal 
and feeder lands, basins, wide waters and state lots, within the limits of the 
applications as applied for by a municipality or other legal subdivision of the 
state, at their true value in money, and shall file in writing certified copies of 
such appraisement with the governor and superintendent of public works 
of Ohio, and likewise with the mayor or city manager of the municipality 
making such applications." 

"Section 9. As soon as the appraisements of the canal lands applied 
for by municipalities and other legal subdivisions of the state have been com
pleted, the sur-erintendent of public works, subject to the approval of the 
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governor and attorney general, shall proceed, subject to all rights under ex
isting leases with the right of renewal thereof under the terms of this act, 
to lease the canal lands herein abandoned for canal purposes, in strict con
formity with the proYisions of this act, but any owner of an existing lease
hold for canal land may file an application within one year from the date at 
which this act becomes effective with the superintendent of public works 
for permission to surrender his present leasehold and take a new lease thereon 
under the terms of this act, and the annual rental thereon shall be at the rate 
of six per ceat annually, but shall not be for a less amount than that stipu
lated in the original lease, and when such leasehold has been renewed, it 
may be assigned by the superintendent of public works to the municipality 
making application to lease the canal lands within its corporate limits." 

"Section 10. If any portion of the said abandoned canal property cov
ered by such application has already been leased by the superintendent of 
public works, or his predecessors in office, under the provisions of statutes 
heretofore enacted, the superintendent of public works may, subject to the 
approval of the governor and attorney general, transfer and assign such lease 
or leases, including water leases, to the city, village, or other political sub
division making such application, subject, however, to all the rights of exist
ing lessees of the State of Ohio, for lands only. The lands described in any 
existing lease OI: leases shall be appraised at their true value in money for 
any purpose for which the land herein described can be used, in the same 
manner as prescribed in section seven hereof. After such existing lease or 
leases including renewals thereof, have been transferred and assigned to 
said applicant, the city, village or other political subdivision to which such 
transfer and assignment has been made, shall thereafter be entitled to all the 
revenues accruing from the same, and from the renewals thereof, and shall 
pay to the State of Ohio rentals on the appraised value of the canal lands 
herein leased at the rate of 4% as hereinafter provided in Section 11, ex
cept that a municipality or other legal subdivision of the state holding a lease 
under the terms of this act, shall pay to the State of Ohio, two-thirds of all 
receipts from lease or sale of water taken from said Ohio canal which leases 
shall be made by the said superintendent of public works, or when made by a 
municipality, the rate of rental shall be approved by the said superintendent, 
before the same becomes effective. 

Such land leases as may be granted to municipalities or other legal sub
divisions of the state by the superintendent of public works pursuant to the 
provisions of this act, may run for a period of 99 years, renewable forever, 
or for a term of not less than 15 years, or for any multiple of I 5 years up 
to and including 90 years, but leases for water shall not be made for a longer 
term than five years." 

Section II of said act, which is referred to in Section 10, above quoted, provides 
that land leases granted to a municipality under this act, shall p.roYide for an annual 
rental at the rate of 4% per annum, as fixed by a board of appraisers as herC'in 
provided, one-half of the annual rental to be paid semi-annually, in advance, on the 
first day of !\ovember in each and every year. 

It is apparent, from the statutory provisions above noted, that municipal cor
porations or other political subdivisions in which are canal lands abandoned by said 
act have certain lease rights with respect to such canal lands as were at the time 
of the effective date of said act covered by existing leases to other persons or cor
porations and to ~uch canal lands as were not then covered by existing leases. As to 
canal lands not covered by any existing lease or leases, it is clear that the municipality 
or other political subdivision in taking a lease for the same, is required to pay to 
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the State of Ohio therefor, an annual rental of 4% on the appraised value of the 
land leased, as such value is fixed by the appraisement made under the provisions 
of said act. 

However, no question is made in your communication with respect to leases of 
this kind. Your question has reference to cases where such abandoned canal lands 
are already covered by existing leases made to persons or corporations other than 
such municipal corporations or other political subdivisions. Under the provisions of 
the act of the Ger.eral Assembly above quoted, the municipal corporation or other 
political subdivision has a right to take over such leases by assignment to be exe
cuted by the Superintendent of Public Works on behalf of the State of Ohio, and 
this is true whether such leases are in their original form or have been renewed 
by the lessees therein named under the provisions of said act. The provisions of 
said act which had immediate application to the question presented in your com
munication are those contained in Section 10 of said act above quoted, and which 
are as follows: 

" * * * After such cxtstmg lease or leases including renewals 
thereof, have been transferred and assigned to said applicant, the city, Yilc 
!age or other political subdivision to which such transfer and assignment 
has been made, shall thereafter be entitled to all the revenues accruing from 
the same, and from the renewals thereof, and shall pay to the state of Ohio 
rentals on the appraised value of the canal lands herein leased at the rate of 
4% as hereinafter provided in Section 11 '~ ,, * 

From the provisions just quoted. read in connection with other provtswns of 
said act, it is seen that where an existing lease on such abandoned canal lands is 
renewed by the le~see under the provisions of said act, and the rights of the State 
in such lease are taken over by the municipal corporation or other political sub
division by assignment, the lessee in such new lease is required to pay to the municipal 
corporation or other political subdivision taking over said lease, an annual rental 
of 6% upon the appraised value of the canal lands covered by said leases under the 
new appraisement made in the manner provided by said act, and such municipal 
corporation or other political subdivision is, in turn, required to pay to the State of 
Ohio, an annual rental of 4% upon such new appraised value. 

The provisions of Section 10 of said act, last above quoted, considered in con
nection with those of Section 11 of said act therein referred to, likewise govern the 
situation with respect to the question presented in your communication in cases 
where existing leases to persons and corporations other than municipal corporations 
and other political subdivisions are taken over by such municipal corporation or 
other political subdivision by assignment without such lease or leases having been 
renewed by the lessee or lessees therein named. under the provisions of said act. In 
such case the lessee or lessees named in such lease or leases are required to pay to 
the municipal corporation or other subdivision taking over such lease or leases, an 
annual rental of 6% upon the appraised value of the canal lands covered by such 
lease or leases, as determined by the appraisement made at the time such lease or 
leases were executed. Inasmuch, however, as the provisions of Section 10 of said 
act last above quoted are that in such case the municipal corporation or· other 
political subdivision to which such transfer and assignment has been made, shall 
pay to the State of Ohio rentals on the appraised value of the canal lands at the 
rate of 4% "as hereinafter provided" in Section 11, and since Section 11 of said act 
provides for the payment of an annual rental at the rate of 4% per annum "upon the 
appraisement as fixed by the board of appraisers as herein provided" it follows that 
in such case the municipal corporation or other political subdivision taking over the 
rights of the State in such prior existing lease, is required to pay to the State of 
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Ohio an annual rental of 4% of the appraised value of the canal lands covered by 
such lease according to the value fixed by the new appraisement of such lands made 
under the provisions of said act. 

In this connection it is to be observed that the language of Section 10 of said act, 
pro\·iding that land described in any existing lease or leases shall be appraised at 
their true value in money for any purpose for which the land therein described can 
be used, "in the same manner as prescribed in section ieven hereof," is some indi
cation that the Legislature in providing for the appraisement of existing leases in 
Sections 7 and 10 of said act did not thereby express any intention other than that 
canal lands covered by existing leases should be appraised as other canal lands aban
doned by said act. This was apparently the view of my predecessor in the con
sideration of the identical provisions of Sections 7 and 10 of the act of March 25, 
1925 ( 111 0. L. 208), providing for the abandonment of that portion of the :Miami 
and Erie canal between the Maumee river at Defiance, Ohio, and a point 500 feet 
north of the Middletown dam near the north corporation line of the city of Mid
dletown. The opinion of my predecessor, above referred to, is found in the Opinions 
of the Attorney General for the year 1927, Vol. III, at page 1670. In the opinion 
of my predecessor, here referred to, it was held: 

"1. It is the duty of the appraisers provided for in House Bill No. 162, 
passed by the 86th General Assembly (111 Ohio Laws, page 208), to appraise 
existing leaseholds at their true value in money for any purpose for which 
the land can be used, as provided in sections seven and ten of said act. 

2. Any leases given upon said property after said appraisement should 
he based· upon the value so fixed." 

In the former opinion, here referred to, it is said: 

''It seems that the intent of the legislature as expressed in Sections 7 and 
10 of the act under consideration was, that when a portion of the canal prop
erty was encumbered by an existing lease, such property should be appraised 
at its 'true value in money for any purpose for which the land therein de
scribed' could be used; and such value must be taken as the basis of all sub
sequent leases. If it is leased to the municipality as provided in the act 
subject to such lease, the municipality should pay a rental of four per cent 
upon such valuation. 

If the lea~e was renewed as provided by Section 9 of the act, the rental 
of six per cent must be based upon such valuation. Such lease could there
after be assigned to the municipality. Such assignment would permit the 
subdivision to receive from the lessee the six per cent upon that valuation and 
would be required to account to the state only at the rate of four per cent 
hased on said valuation." 

That which was said by my predecessor in the opnuon above noted applies as 
well to the pertinent provisions of the act here under consideration, and inasmuch 
as the Legislature in said act has made no distinction as to the rental to be paid by 
municipal corporations or other political subdivisions taking over by assignment 
existing leases, it follows that such municipal corporations or other political sub
divisions are required in such cases to pay to the State a rental of 4% on the appraised 
value of the lands covered by such leases as such value is determined by the appraise
ment made under the provisions of said act, whether such leases are in their original 
form or have been renewed by the lessees therein named under the provisions of said 
act; and this is true notwithstanding the fact that as to such leases as have not 
been renewed under the provisions of said act by the lessees therein named the mu-
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nicipal corporations or political subdivisions to which assignments oi such leases 
are made are entitled to collect from the lessees named in said leases an annual 
rental of 6% upon the appraised value of the lands covered hy said leases made 
at the time of the execution of said leases. 

2661. 

Respectfully, 
GiLBERT BETTMAN, 

Attorney General. 

DISAPPROVAL, BOXDS OF VILLAGE OF CED:\RVILLE, GREENE 
COUNTY, OHI0-$7,500.00. 

CoLUMBUS, OHIO, December 10, 1930. 

Re: Bonds of Village of Cedarville, Greene County, Ohio, F,SOO.OO. 

Retireme11t Board, State Teachers Rctirclllell/ S::,'sle;ll, Columbus, Ohio. 
GENTLHrEX :-The transcript relative to the above issue of bonds discloses that 

these bonds have been authorized for the purpose of paying the city portion of the 
cost of acquiring and constructing a municipal waterworks for supplying water to 
the corporation and the inhabitants thereof. The total cost of such improvement ap
pears to have been estimated to be $57,500, $50,000 of which has been sought to be 
raised by the levy of special assessments. }ly Opinion ?\o. 2647, rendered under date 
of December 9, 1930, to the Industrial Commission, held that these assessments in the 
amount of $50,000 were invalid and that the bonds issued in anticipation of the col
lection thereof were not valid and binding obligations of the municipality. The 
transcript and financial statement submitted does not disclose that the municipality 
has available the balance of the required cost of this improvement in the amount of 
$50,000 and the question therefore becomes one of whether or not bonds may be 
authorized for the purpose of paying a small portion of the cost of constructing or 
acquiring a waterworks when there are no other available funds to enable the munici
pality to carry out its proposed purpose. 

Section 2293-2, General Code, being part of the Uniform Bond Act, provides that 
'·The taxing authority of any subdivision shall have power to issue the bonds of such 
subdivision for the purpose of acqumng or constructing any permanent improve
went which such subdivision is authorized to acquire or construct." ~Iunicipalities 

are authorized under paragraph 7 of Section 3939, General Code, also a part of the 
Uniform Bond Act, "To construct or acquire a waterworks for supplying water to 
the corporation and the inhabitants thereof and to extend the waterworks system 
outside of the corporation limits." It is my view that this issue to pay the city portion 
of the cost of constructing a waterworks is not an issue for the acquisition or con
struction of a waterworks within the meaning of the applicable provisions of the 
Uniform Bond Act, particularly under the circumstances hereinabove set forth with 
reference to the situation existing as to the special assessments heretofore levied. 

There is a further question that may be raised with reference to this. issue which 
is whether or not a municipality may be said to have the power to acquire or construct 
a portion of a waterworks. The case of State, ex rei. Sta11fo11 vs. A1~drews, et a/., 105 


