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OPINION NO. 89-030 

Syllabus: 

1. 	 A board of education member ls prohibited by R.C. 3313.33 from 
having any pecuniary interest in a contract of the board of 
education. 

2. 	 A member of the board of education has a pecuniary interest in a 
contract of the board where the member's spouse is a partner in 
a law firm that ls paid to serve u counsel to the board, if any of 
the share of earnings from the contract is Uled for the support of 
the board member or the spouse or another dependent of the 
board member. 

To: Michael Miiier, Franklin County Prosecuting Attorney, Columbus, Ohio 
By: Anthony J. Celebrezze, Jr., Attorney General, May 16, 1989 

I have before me yolll' request for my opinion regarding the application of 
R.C. 3313.33. You have specifically uked: 

Do the statutes and laws of the State of Ohio prohibit an individual 
from servins u a member of the board of education if the individual's 
spouse la a partner In a law firm that bar been hired as lepl counsel to 
the board of education? The individual's spouse ts not a member of the 
firm'• "1Chool1 divilton" and i1 not involved, directly or indirectly, tn 
Bivin& legal advice or participating In litigation with regard to school 
iuues. 

You indicate that an analysis of various statutes as they apply to the Issue at hand is 
contained in Ohio Ethics Commission, Advisory Opinion No. 88-007.l Although 
several opinions have dealt with facts analogous to the situation outlined in your 
letter, the impact of R.C. 3313.33 has not been examined as applied to the board of 
education member.l This opinion will, therefore, directly address the prohibition 
of R.C. 3313.33 upon the board member. 

1 I will abltain from rendering an opinion with respect to the Ohio ethics 
statutes since the Ohio Ethics Commission has statutory authority to render 
advisory opinions in this area. R.C. 102.08; 1987 Op. Att'y Gen. No. 87-033; 
1987 Op. Att'y · Gen. No. 87-025. Because the Ethics Commission 
specifically declined to render an advisory opinion in this matter with 
respect to R.C. 3313.33, I am permitted to do so. I will restrict my opinion 
to the application of R.C. 3313.33. 

2 Employment of the spouse of a board of education member by the 
board wu directly addressed by the Ohio Supreme Court in Board of 
Education of Zalaki School District v. Boal, 104 Ohio St. 482, 135 N.E.2d 
540 (1922). The CO\D't decUned to prohibit the employment on th,. basis that 
G.C. 12932 (now R.C. 3319.21) did not expressly enumerate "wife" as one of 
the cluse1 of relatives of a board of education member that a board member 
may not vote to employ. The ianguage of former G.C. 12932 (currently R.C. 
3319.21) prohibits a board member from acting In a matter in which the 
member has a pecuniary Interest. Inasmuch as the court affirmatively 
amwered the narrow question preanted, "Can the wife of a member of a 
board of education be legally employed by such board to teach school, and 
draw pubttc fundl u compensation?" the court did not Invalidate the 
contract. In focusing on the employee'• rights and tntere.ta the colll't did 
not addreu the prohibition against the board member, now contained In R.C. 
3313.33, againlt having an Interest In the contract. Also, the court based Its 
dectaton to uphold the validity of the contract by applyin& G.C. 12932 (now 
R.C. 3319.21) without analyzing the predecessor of R.C. 3313.33. 

Two of my predeceuora have also dealt with the question of 
employment of the apouae of a board of education member. 1955 Op. Att'y 
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Members of a board of education are prohibited from benefiting from 
contracts entered into by the board. R.C. 3313.33 states, in relevant part, "No 
member of the board shall have, directly or indirectly, any pecuniary interest in any 
contract of the board or be employed in any manner for compensation by the board 
of which he is a member." R.C. 3313.33 is a strong statement of public policy 
guarding against favoritism and fraudulent practices by prohibiting contracts in 
which a public official has any pecuniary interest moving dJrectly or indirectly to the 
officer. Doll v. State, 45 Ohio St. 445, IS N.E. 293 (1887); Bellaire Goblet Co. v. 
City of Findlay, 5 Ohio C.C. 418 (Hancock County 1891); 1971 Op. Att'y Gen. No. 
71-020. 

Although the county prosecuting attorney is designated to serve as legal 
adviser for the boards of education of the county except for city school districts, 
R.C. 3313.35, R.C. 309.10 expressly permits the employment of private counsel. 
See, Knepper v. French, 125 Ohio St. 613, 183 N.E. 869 (1932) (county board of 
education authorized to appoint counsel other than county prosecuting attorney); 
1983 Op. Att'y Gen. No. 83-038 (pursuant to R.C. 309.10, a school board may hire 
"in-house" legal adviser). Counsel other than the county prosecuting attorney, thus, 
is permitted to represent a board of educatiQn for which R.C. 3313.35 designates the 
county prosecuting attorney as legal adviser.3 

The spouse of a board of education member, (referred to hereafter as the 
"spouse"), who is a partner in the law firm representing the board, has a direct 
interest in the public contract. AdvilOtY Opinion No. 88-007 at 2 ("u a partner, the 
spouse receives a distributive share of the firm's earnings, and would be entitled to a 
percentage of the moneys paid by the board of education to the law firm for its 
services, regardlea of whether he personally performed any work for the board. The 
board member's spouse would, therefore, have a definite and direct, pecuniary 
interest in the public contract between the board and hil law firm.") The ullent 
quettion to be anawered t1 whether the 1poUM'1 direct, pecuniary lnterett in a publtc 
contract with the board of education t1 allO a direct or indirect pecuniary lnterest of 
the board member tn a contract of the board. 

Initially, I must note that R.C. 3103.04 addresses the luue of one spouse's 
interest in the earnings of the other. R.C. 3103.04 states, in relevant part: ''Neither 
husband nor wife has any interest in the property of the other except as mentioned in 
section 3103.03 of the Revised Code, the right to dower, and the right to remain in 
the mansion house after the death of either." The establishment of the legal 
relationship of marriage between two individuals does not, by itself, grant to one 
spouse property rights tn the property owned by the other. S.C. Kelley cl: Son v. 
Mills, 1 Ohio N.P. 382 (C.P. Clinton County 1895). The earnings of a spouse are 
that spouse's separate property. Board of Education of Zalalci School Diatrict v. 
Boal, 104 Ohio St. 482, 135 N.E. 540 (1922); Bechtol v. Ewing, 89 Ohio St. 53, 105 
N.E. 72 (1913). Marriage does not impair the right to convert separate property, 
including earnings, to another form of ownership by gift, contract or otherwise. 
See, e.g., Bechtol 89 Ohio St. at 53, 105 N.E. at 72 (syllabus, paragraph one); 
Dillinglaant v. Dillinglaam, 9 Ohio App. 248, 265 (Hamilton County 1917); Richards 
v. Parson,, 7 Ohio App. 422 (Tuscarawas County 1916); R.C. 3101.0S. A spouse 

Gen. No. 5811, p. 499; 1962 Op. Att'y Gen. No. 2855, p. 168, In both opinions 
the foeu1 remained on a wtre'• right to contract and keep separate property 
as discussed in Boal. 1962 Op. No. 28SS, at 171, did question the continued 
validity of Boal noting in that case "the allowance of salary to the wife 
would have seemed to be of some benefit to the husband." Although the 
facts presented in Op. No. 28SS, at 171, demonstrated "some evidence of a 
pecuniary interest since the board member resides in the rent free house, 
and .actually cannot be excluded from his wife's dwelling ... ," no improper 
interest was found on the strength of the decision in the Boal case. 

3 A member of your staff has informed a member of my staff that the 
board of education that i,i the subject of your opinion request is one which 
you are obligated to serve as legal adviser pursuant to R.C. 3313.35. I, 
therefore, may render my opinion. See 1988 Op. Att'y Gen. No. 88-008. 
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may, however, treat hla or her separate property as available for the support of 
either IIJOUN. Sa Rfc""1m, 7 Ohio App. at 428 Ms]uch parts of her daily income 
•• she 1ee1 fit to 1111e in the payment of houlehold expe111e1 without any agreement 
between her and her husband that the same should be repaid, cannot be 
recovered•••"). Moreover, each party has a common law duty to support the other. 
Cleveland Metropolitan General Hoqital v. OlelcsUc, 38 Ohio App. 3d 21, 23, 525 
N.E.ld 831, 833 (Cuyahop County 1987) ("both spouses are Uable for necessary 
expenses incurred by either spouse in the course of the marriage. As long as the 
marriage subliltl, the financial N!IOUl'Ces of both spouses should be available to pay 
a creditor who provides neceuary goods and services to either spouse.")4 

A siplflcant exception to the separate property doctrine hu been applied to 
praperty acquired duriq marriage; such property hu frequently been referred to as 
"marital" property. Sec, •·I·• Cllerry v. CMJT7, 66 Ohio St. 2d 348, 421 N.E.ld 
1293 (1981). In dllcuutq the dlvtdon of property on termination of a marriage,5 
the Ohio Supreme Court hu explicitly recognized that property accumulated during 
the marriage represent, the contribution of both spouaes. "The piop,erty of the 
husband ta usually the result of the joint efforts of both husband and wife .... " 
Weidfflllll v. WeidlMII, 57 Ohio St. 101, 104, 48 N.E. 506, 507 (1897). "Recognizing 
the right of the wife to participate in the accumulations which are presumably the 
result of their joint efforts and joint economles, ... the law wisely awarda the wife a 
just and equitable portion of the whole .... " State e1t rel. Cook v. Cook, 66 Ohio St. 
566, 573, 64 N.E. 567, 568 (1902). See al8o Strong Y, BuaehMr & SONI Co., 19 
Ohio N.P. (n.s.) 49, SI (C.P. Cuyahop County 1916) ("In this state we have 
legtalatlon which SHms to proceed upon the theory that hUlband and wife are, for all 
practical purposes, partnen engaged in a joint enterprise, not only of raising and 
maintaintq a family, aupportilll themselves and malting a home, but also in 
accumulating p1operty.") The Ohio Supreme Court adoptc.:-d this analysis in Wolfe v. 
Wolfe, 46 Ohio St. 2d 399, 413, 350 N.E.ld 413, 422 (1976), by stating: "The court 
must approach the proceeding much like a suit in partition or an action to dissolve, 
windup and dtatribute the assetl and liabilities of a partnership." The court 
subsequently explained ltl use of the partnership analogy and stated: "Marriage is a 
union of equals." C,,.,,,, 66 Ohio St. 2d at 355, 421 N.E.ld at 1299. 

Therefore, although R.C. 3103.04 explicitly recognizes a spouse's right to 
keep separate p1 operty from control or use by the other spouse, the Ohio Supreme 
Court impltcitly acknowledges that such property, especially earnings or profits 
generated during a marriage, may be treated u "marital property" subject to an 
equitable dlvidon between the spouse9. To the extent that separate property of one 
spouse ta used or made available to meet the expenses of either spouse, a benefit is 
bettowed on the other apou1e because that other spouse need not meet that duty of 
support to the extent the expenses are already met. While It Is clear that R.C. 
3103.04 permltl separate property completely beyond the control of the other 
spouse, when separate property is expended within the marriage to meet a marital 
obllptlon to support either spouse or to meet an obllptlon of the board member to 
support another dependent, the expenditure beatows a pecuniary benefit on the board 
member. 

4 I am aware that R.C. 3103.03 provides in part: "The hU1band must 
support himself, hta wife, and his minor children out of his p1operty or by his 
labor. If he ta unable to do so, the wife must ustat him so far as she is 
able." The lanauage of R.C. 3103.03, however, bu been held to embody 
"archaic aaumpttona" and found to be "unconstitutional u being 
gender-based dtacrlmination." In re Rau,claer, 40 Ohio App. 3d 106, 
110-111, 531 N.E.ld 745, 750 (Cuyahoas11 County 1987). The same court 
noted, in dtacuaing R.C. 3103.03, that "[s]electlve use of the Equal 
Protection Clause based on gender ought not to be permitted in cases of this 
nature." Cleveland Metropolitan GeMral Hospital v. Oleksilc, 38 Ohio 
App. 3d 21, 23, 525 N.E.ld 831, 833 (Ceyahoga County 1987), 

5 R.C. 3105.18 allows the common pleas court to decree alimony in a 
divorce, dissolution of marriage or alimony proceeding. Dlvtaion of property 
is one part of alimony. Cherry v. Chary, 66 Ohio St. 2d 348, 421 N.E.ld 
1293 (1981); Tolerton v. Williard, 30 Ohio St. 579 (1876). 



2-127 	 1989 Opinions OAG 89-031 

R.C. 3103.04, by expressly providing for 11JOUAI separate property, makes It 
pouible for the member of the board of education to have no pecuniary interest in 
the eamtnp of the spouae, tf none of the earnlnp are used to discharge the marital 
support obllption. Whether, in a given cue, separate property ia applied to marital 
support obllptiOIII ia a queation of fact. If .,eparate property 11 applied to the 
marital support obligation of either spouse, a pecuniary benefit exists and R.C. 
3313.33 ii violated. 

Therefore, it la my opinion, and you are advised that: 

I. 	 A board of education member ii prohibited by R.C. 3313.33 from 
having any pecuniary interest in a contract of the board of 
education. 

2. 	 A member of the board of education hal a pecuniary interest in a 
contract of the board where the member's 1P01J1e ia a partner in 
a law firm that ts paid to serve u counsel to the board, if any of 
the lhare of eamtnp from the contract la used for the support of 
the board member or the spouse or another dependent of the 
board member. 

June 1989 




