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present law is wrong in this respect, the remedy lies with the legislature. Suffice it 
to say that the legislature in Section 7.?46, supra, has spoken of each vehicle therein 
named as a single entity and has given no leeway to consider the same otherwise. 

Answering your question specifically, it is my opinion that under the provisions 
of Section 7246, General Code, it is unlawful to operate a motor truck over the 
public streets of a municipality or the public highways of the state, the total gross 
weight of which, including truck and load, exceeds ten tons, unless said vehicle comes 
within one of the exceptions expressly provided in Sections 7246 or 7247, General 
Code. 

1597. 

Respectfully, 
EDWARD C. TuRNER, 

Attomey Ge11eral. 

TAX AXD TAXATlOX-FLAXSEED-I:vtPORTED lN BULK--WHE~ SUB
JECT TO PROPERTY TAX OF OHIO. 

SYLLABUS: 
Flaxseed, or a like coulluodity, imported in bull~ from a foreigll country, for use 

by the importiug compmzy in the mauufacture of finished products, which flaxseed is 
drawn from the hold of the ship i11 which it is imported by elevator a11d stored in 
large bins, from which the compauy ta!?cs sufficieut flaxseed to supply its needs fro;n 
time to time as production requires, has lost its distinctive character as an import 
and is property subject to taxation by the state of Ohio. 

CoLc~mus, OHio, January 18, 1928. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-This will acknowledge receipt of your recent communication, 
which reads: 

"The Tax Commission of Ohio is desirous of having a formal opinion 
from your office relative to the following question: 

\\'hen docs an import commodity into this state become merged or 
embodied into the commercial world, and thereby become subject to taxation? 

The question has been raised by the auditor of Cuyahoga County, :VIr. 
Zangerle, and we feel it is a very pertinent question and heartily concur ·for 
an official opinion on this matter. \\'e are submitting copies of his letter and 
material submitted from his office which will, perhaps, more clearly set forth 
the full scope of this subject." 

The copy of the letter from the auditor of Cuyahoga County, referred to by you, 
reads as follows: · 

"About a year ago one of the large paint manufacturers of this city 
purchased four shiploads of flaxseed from a 11ontreal vendor. The flaxseed 
was loaded at ::\fontreal and shipped to the Cleveland manufacturer, un
loaded at his dock on the Cuyahoga rh·er and placed in a bin, or bitJS, within 
his warehouse. These shiploads of flaxseed are being used from time _to 
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time as the necessities of their business require so that on the first day of 
January, 1927, it appears that the company still has a large quantity of this 
flaxseed on hand, valued, perhaps, at $700,000, the original importations being 
valued at about $1,200,000 and made about one year ago. 

It is contended by the company that this property is exempt from taxa
tion because of its import character, and that its taxation is forbidden by 
the Constitution of the United States which pro\·ides that no state shall, 
without consent of Congress, lay any duties on imports. \Ve find many rul
ings on the question of the power of the state to levy taxes on imports while 
in their original package, also other cases indicating that when the goods 
are not in their original package and are mixed with other goods and prop
erty that they are taxable. All these cases, however, seem to be cases where 
the goods are in the hands of the importer and involve cases where 
the goods are again to be sold. In the case at hand, however, the goods are 
not to be sold but are to be used in the production of paints. 

Along this line, there are thousands of cases of import where the im
porter does not sell the goods but consumes or uses the material. For ex
ample suppose I should purchase office desks for my office, or suppose a 
farmer should purchase a threshing machine, or suppose a manufacturer 
should import valuable machinery for his own use, perhaps an automobile, 
using it for years perhaps-in all these cases and during all these years the 
goods are in the hands of the original importer, yet they occupy and enjoy 
the same status as if purchased in this country. The question becomes very 
material and pertinent-when does the import become merged or embodied 
in the commercial world here and become taxable? 

Since we have similar questions in the taxation of the goods of wholesale 
grocery houses, china and glassware merchants, etc., we think that we should 
have an opinion from the Attorney General as to the taxability of the prop
·erty set forth. Vve enclose a copy of the authorities cited by the attorney 
for the taxpayer." 

In a second letter from the County Auditor of Cuyahoga County, he says that: 

"* * '' The flaxseed, the material in question, was imported in bulk 
and constituted three different shiploads, received within a month or two with 
reference to each other. 

This flaxseed was sucked up by elevator and stored in large bins, from 
which the company takes its needs from time to time as production re
quires." 

Your question may be stated as follows: 

When does property of the character here involved, imported from a foreign 
country, and the duties paid thereon, lose its character as an import so as to be
come subject to taxation by the state? 

The Constitution of the United States, Section 8, Article I, provides that: 

"The Congress shall have power to lay and collect taxes, duties, im
ports and excises, to pay the debts and provide for the common defense and 
general welfare of the United States; * * *" 
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Section 10, Clause 2 of Article I, provides: 

"X o state shall without the consent of Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and im
posts, laid by any state on imports or exports, shall be for the use of the 
treasury of the United States; and all such laws shall be subject to the re= 
vision and control of the Congress." 

143 

In the case of Brown, et al., vs. Tlze State of Maryland, 12 Wheat. 419, 436i 
6 Law Ed. 678, Chief Justice :\Iarshall said: 

"The first inquiry is into the extent of the prohibition upon states 'to 
lay any imposts or duties on imports or exports.' * * * 

* * * 
\¥hat, then, is the meaning of the words, 'imposts, or duties on imports or 

exports?' 

An impost, or duty on imports, is a custom or a tax levied on articles 
brought into a country and is most usually secured before the importer is 
allowed to exercise his rights of ownership over them, because evasions of 
the law can be prevented more certainly by executing it while the articles 
are in its custody. It would not, however, be less an impost or duty on the 
articles, if it were to be levied on them after they were landed. The policy 
and consequent practice of levying or securing the duty before, or on en
tering the port, does not limit the power to that state of things, nor, con
sequently, the prohibition, unless the true meaning of the clause so confines 
it. What, then, are 'imports?' The lexicons inform us, they are 'things 
imported.' If we appeal to usage for the meaning of the word, we shall 
receive the same answer. They are the articles themselves which are 
brought into the country. 'A duty on imports,' then, is not merely a duty 
on the act of importation, but is a duty on the things imported. It is not, 
taken in its literal sense, confined to a duty levied while the article is en
tering the country, but extends to a duty levied after it has entered the 
country. * * * 

* * * * 
The constitutional prohibition on the states to lay a duty on imports, a 

prohibition which a vast majority of them must feel an interest in preserving, 
may certainly come in conflict with their acknowledged power to tax per
sons and property within their territory. The power, and the restriction on 
it, though quite distinguishable when they do not approach each other, may 
yet, like the intervening colours between white and black, approach so nearly 
as to perplex the understanding, as colours perplex the vision in marking 
the distinction between them. Yet the distinction exists, and must be marked 
as the cases arise. * * * It is sufficient for the present to say, generally, 
that when the importer has so acted upon the thing imported, that it has 
become incorporated and mixed up with the mass of property in the coun
try, it has, perhaps, lost its distinctive character as an import, and has be
come subject to the taxing power of the state; but while remaining the 
property of the importer, in his warehouse, in the original form or package 
in which it was imported, a tax upon it is too plainly a duty on imports to 
escape the prohibition in the constitution. 

* * * 
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'~ '~ ':' All tnust percei 1·e, that a tax on the sale of an article, !111· 

ported only for sale, is a tax on the article itself. * * ') So, a tax on the 
occupation of an importer is, in likt. manner, a tax on importation. It must 
add to the price of the article; and be paid by the consumer, or by the im" 
porter himsel£1 in like manner as a direct duty on the article itself would be 
made. This the state has not a right to do, because it is prohibited by 
the constitution. 

* * * 
\Vhat1 then, is the just extent of a power to regulate commerce with 

fbreigi1 nations, and atnong the several states? 

This question was considered in the case of Gibbons vs. Ogdc11 (9 \Vheat. 
Rep. 1) in which it was declared to be complete in itself, and to acknowl
edge no limitations other than are prescribed by the Constitution. The power 
is coextensive with the subject on which it acts, and cannot be stopped at the 
external boundary of a state, but must enter its interior. ':' * ':' If this 
power reaches the interior of a state, and may be there exercised, it must 
be capable of authorizing the sale of those articles which it introduces. 
Commerce is intercourse; one of its most ordinary ingredients is traffic. 
It is inconceivable, that the power to authorize this traffic, when given in 
the most comprehensive terms, with the intent that its efficacy should he 
complete, should cease at the point when its continuance is indispensable to 
its value. To what purpose should the power to allow importation be given, 
unaccompanied with the power to authorize a sale of the thing imported? 
Sale is the object of importation, and is an essential ingredient of that in
tercourse, of which importation constitutes a part. It is as essential an in
gredient, as indispensable to the existence of the entire thing, then, as im
portation itself. It must be considered as a component part of the power 
to regulate commerce. Congrc.ss has a right, not only to authorize importa
tion, but to authorize the importer to sell. 

* '~ '~ Any penalty inflicted on the importer for selling the article 
in his character of importer, must be in opposition to the act of Congress 
which authorizes importation. Any charge on the introduction and incor
poration of the articles into and with the mass of property in the country 
must be hostile to the power given to Congress to regulate commerce, since 
an essential part of that regulation, and principal object of it, is to pre
scribe the regular means for accomplishing that introduction and incor
poration. * '' * It has been contended, that this construction of the 
power to regulate commerce, as was contended in construing. the prohibi
tion to lay duties on imports, would abridge the acknowledged power of a 
state to tax its own citizens, or their property within its territory. 

vVe admit this power to be sacred, but can not admit that it may be used 
so as to obstruct the free course of a power given to Congress. \Ve can not 
admit, that it may be used so as to obstruct or defeat the power to regulate 
commerce. It has been observed, that the powers remaining with the states 
may be so exercised as to come in conflict with ·those vested in Congress. 
vVhen this happens, that which is not supreme must yield to that which is 
supreme. This great and universal truth is inseparable from tl1e nature of 
things, and the constitution has applied it to the often interfering powers of 
the general and state governments, as a vital principle of perpetual operation. 
It results, necessarily, from this principle, that the taxing power of the states 
must have some limits. It cannot reach and restrain the action of the national 
government within its proper sphere. lt cannot reach the administration of 



justice in the courts of the union, or the collecti<.;n of the taxes of the Cnite<l 
States, or restrain the operation of any law which Congress may constitution
ally pass. It cannot interfere with any regulation of commerce. * '~ * 
the subject was taken up and considered with great attention in }v! cCulloch vs. 
The Stale of Maryland, (4 Wheat. Rep. 316), the decision in which case is, we 
think, entirely applicable to this."' 

14.~ 

\Vhile the court in this case discusses both the clause of the constitution of the 
United States relating to imports and the commerce clause, it must be remembered 
that later cases have recognized a distinct difference between the two as relates to 
the power of the states to imFose taxes. This distinction is clearly pointed out in the 
case of Somzenborn Bros. vs. Cureton, 262 U. S. 506. The following from pages 508 
et seq., of the opinion in that case wiil aid in avoiding confusion in this discussion: 

"The question we have to decide is whether oil transported by appellants 
from Xew York or elsewhere outside of Texas. to their warerooms or ware
house in Texas, there held for sale in Texas in original packages of trans
portation, and subsequently sold and deli1·ered in Texas in such original pack- . 
ages, may be made the basis of an occupation tax upon appellants, when the 
state tax applies to all wholesale dcaicrs in oil engaged in making sales ami 
delivery in Texas. 

Our conclusion must depend on the answer to the question: Is this a 
regulation of, or a burden upon, interstate commerce? \Ve think it is neither. 
The oil had come to a state of rest in the warehouse of the appellants and had 
become a part of their stock with which they proposed to do business as whole
sale dealers in the state. The interstate transportation was at an end, and 
whether in the original packages or not, a state tax upon the oil as property 
or upon its sale in the state, if the state law levied the same tax on all oil or 
all sales of it, without regard to origin, would be neither a regulation nor a 
burden of the interstate commerce of which this oil had been the subject. 

This has been established so far as property taxes on the merchandise 
are concerned by a formidable line of authorities. Brown vs. Houston, 114 
U. S. 622; Coe vs. Errol, 116 U. S. 517; Pillsburgh & Southern Coal Co. vs. 
Bates, 156 U.S. 577; Dia111011d Match Co. vs. Ontonagon, 188 U.S. 82; Ameri
can Steel & Wire Co. vs. Speed, 192 U. S. 500, 520; General Oil Co. vs. Crain, 
209 U. S. 211; Bacou vs. Illinois, 227 U. S. 504. 

But the argument is that for articles in original packages, the sale is a 
final ·step in the interstate commerce, and that the owner may not be taxed 
upon such sale because this is a direct burden on that step. The reasoning 
is based on the supposed analogy of the immunity from state taxation of 
imports from foreign countries which lasts until the article imported has 
been sold, or has been taken from its original packages of importation and 
added to the mass of merchandise of the state. This immunity of im
ports was established by this court in Brown vs. Man•land, 12 \Vheat. 419, 
446, 447. * * * 

The holding was that the sale was part of the importation. It is the 
article itself to which the im;nunity attaches and whether it is in transit or is 
at rest, so long as it is in the form and package in which imported and in 
the custody and ownership of the importer, the state may not tax it. * * * 

Cases subsequent to Bro7..'11 \'S. ,l!aryland ~how that the analogy between 
imports and articles in original packages in interstate commerce in respect 
of immunity from taxation fails. The distinction is that the immunity at
taches to the import itself before sale, while the immunity in case of an article 
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because of its relation to interstate commerce depends on the question whether 
the tax challenged regulates or burdens interstate commerce?" 

The rule established in these cases has not been changec! as to the power of the 
state to tax imports and each case must be decided upon the proper determination of 
when an import has been so acted uron by the importer "that it has become incor
porated and mixed up with a mass of property within the country" and has "lost its 
distinctive character as an import." 

It is settled that when the property imported has been sold (Brown vs. H oustou, 
114 U. S. 622), or when the original package of importation has been broken for the 
purposes of sale (Jfay vs. Xc"Lv 0•·/eans, li8 U. S. 496), the import character of the 
property is lost and it may be taxed by the state where it is located. 

There is no original package to protect this flaxseed from taxation by the state, 
for if there ever was any original package it was the hold of the ship and it has been 
removed from that. 

The flaxseed is not held for sale, but has come to rest in the state and is held 
for use as needed by the imrorter. Even conceding that while in the bins unused 
the flaxseed could have been said to be exempt from state taxation, on the theory that 
the importer still had the right to sdl the total bulk of flaxseed, the reasoning of the 
court in Brow11 vs. klaryland and May vs. New Orlea11s, supra, would seem clearly to 
lead to the conclusion that when the importer commenced to use it the exemption was 
lost. 

The following is from the opinion of the court in the case of Jf ay vs. New Orleans, 
supra, pages 501, et seq. 

"If the goods of the plaintiffs were assessed for taxation before they had 
ceased to be imports, that is, while in the original packages and before they 
had, by the act of the importer, become incorporated into the mass of property 
of the state and were held for use or sale, then the assessment was void under 
the provisions of the constitution of the United States declaring that no state 
shall, without the consent of Congress, lay any imposts or duties on imports 
or exports except those absolutely necessary for executing its inspection laws, 
as well as under the provision giving Congress power to regulate commerce 
with foreign nations. * * * 

* * * 
Let us first inquire as to the consequences that may follow from the in-

terpretation of the clause of the constitution relating to state taxation of im
ports, upon which the plaintiffs rest their case. In the view taken by them it 
would seem to be immaterial whether the separate parcels or packages brought 
from Europe were left in the shipping box, case or bale after it was opened, 
or were taken out and placed on the shelves or counters in the store of the 
importer for delivery or sale along with goods manufactured or made in 
this country. In other words, they argue that the importer may sell each 
separate package either from the box in which it was transported, after it is 
opened, or from the shelves or counters in his store, without being subjected 
to local taxation in respect to any package so brought into the country, pro
vided such separate rackage be sold or offered for sale in the form in which 
it was when placed in the box, case, or bale by the European manufacturer 
or packer. * * * The necessary result of this position is that every mer
chant selling only goods of foreign manufacturer, in separate packages, al
though enjoying the protection of the local government acting under its police 
powers, may conduct his business, however large, without any liability what
ever to state or local taxation in respect of such goods, provided he takes 
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care to have the articles imported separately wrapped and placed in that fnrm 
in a box, case, or bale for transportation to and sale in this country. * * * 
Other illustrations arising out of the business of American merchants will 
readily occur to everyone. The result would be that there might be upon the 
shelves of a merchant in this country, ready to be used and openly exposed 
for sale, commodities or merchandise consisting of articles scrarately wrapped 
and of enormous value that could not be reached for local taxation until 
after he had sold them, no matter how long they had been kept by the im
porter before selling them. Tt cannot be overlooked that the interpretation 
of the constitution for which plaintiffs contend would encourage American 
merchants and traders seeking to avoid state and local taxation, to import 
from abroad all the merchandise and commodities which they would need in 
their business. 

* * * Indeed, under plaintiffs' view, the constitution secures to the 
manufacturers of foreign goods imported into this country an immunity from 
taxation that is denied to manufacturers of domestic goods. An interpre
tation attended with such consequences ought not to he adopted if it can he 
avoided without doing violence to the words of the constitution. Undoubtedly 
the payment of duties imposed by the Cnited States on imports gives the im
porter the right to bring his goods into this country for sale, but he does not, 
simply by paying the duties, escape taxation upon such goods as property 
after they have reached their destination for use or trade, and the box, case 
or bale containing them has been opened and the goods exrosed to sale. 

* * * \Ve cannot impute to the framers of the constitution a purpose 
to make such a discrimination in favor of property imported from other coun
tries as would result if we approved the views pressed upon us by the plain
tiffs. When their goods had been so acted upon as to become a part of the 
gelleral111ass of property in the state the plailltiffs stood, with resPect to liabil
ity to slate ta.ratio11, upon the same basis of equality as the ow11crs of like· 
property, the product of this coull/r}'; the only difference being that the im
porters paid a duty to the United States for the privilege of importing their· 
goods into this country, and of selling them in the original packages-a duty 
imposed for the purpose of raising money to carry on the operations of the 
government, and, in many instances, with the intent to protect the industries 
of this country against foreign competition. A different view is not justified 
by anything said in Brown vs. Man•lalld. It was there held that the importer 
by paying duties acquired the right to sell in the original packages the goods 
imported-the :\faryland statute requiring a lice11se from the state before any 
one could sell 'by wholesale, bale or package, hogshead, barrel, or tierce,' 
goods imported from other countries. But it was not held that the right to 
sell was attended with an immunity from all taxation upon the goods as 
prol>erty, after they h;,d ceased to be imports and had become hy the act of 
the importer a part of the general mass of property in the state. The con
trary was adjudged. 

\Vithout further reference to authorities we state our conclusion to be 
that within the decision in Brown vs. Jfarylalld, the boxes, cases or bales in 
which plaintiffs' goods were shipped were the original packages, and the goods 
imported by them lost their distinctive character as imports and became a part 
of the general mass of the property of Louisiana. and subject to local tax
ation as other property in that state, the moment the boxes, cases or bales 
in which they were shipped reached their destination for use or trade, and were 
opened and the separate packages therein exposed or offered for sale; conse-

147 
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quently, the assessment in question was not in violation of the constitution of 
the Vnited States." 

The flaxseed in question here is not held by the importer for sale. It must be 
conceded that even if it were for sale in order to be protected from state taxation it 
would have to be sold in the entire bulk and could not be sold piecemeal. ·This flax
seed was imported for use and it has reached its destination and is now being used. 

Having no direct decision of a Supreme Court upon a situation im·olving property 
imported in bulk in this manner, we must necessarily depend upon analogies drawn 
from other decisions. 

In view of these decisions, I am of the opinion that the flaxseed in question has 
lost its distinctive character as an import and is subject to taxation by the State of 
Ohio. 

1598 . 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

.'\EWSPAPER-:'IID1BER OF VILLAGE COUNCIL OWXER OF 0.'\LY 
E::\GLISH XEWSPAPER IX VILLAGE-:\IAY BE PAID LEGAL RATE 
FOR PUBLICATIOX OF VILLAGE NOTICES, ETC 

SYLLABUS: 
A member of a village council who 07VIIS the only English newspaper published 

a11d of general cirwlation in the 7:illage may legally be Pa.id the legal rate for pub
lication of the village ordiua1Jces, rcs!llutions. statements, orders. proclamatiotJs, 
uotices a11d rePorts which arc rcquirrd by law or ordi11allcc to be published. 

Cor.c ~!IJL"S, 0Hro, January 18, 1928. 

Bureau of !11spection aud Supervision oj Public Offices, Columbus. Ohio. 

GE:<:l"LD!EN :-This will acknowledge receipt of your communication, as follows: 

'"Sections 3808, 4218 and 12910, G. C., proh:bit an officer of a municipal 
corporation from being interested in a contract with the corporation of which 
he is an officer. 

QUESTION: :.lay a village legally pay to a newspaper publisher who 
is also a member of council the rates fixed by statute for advertising orcli
nances, etc.? The newspaper owned hy the memher oi council is the only 
one publ;shed in the municipality. 

Opinion .'\ o. 1159 found at page 5 of the Opinions for 1916 may be 
pertinent." 

Sections 3808, 4218 and 12910, General Code, referred to 111 your Jetter, read 
as follows: 

Sec. 3808. "No member of the council, board, officer or commissioner of 
the corporation, shall have any interest in the expenditure of money on the 
part of the corpor!-ltion other than his fixed compensation. "\ violat'on of 


