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OPINION NO. 72-060 

Syllabus: 

When an alien insurance company, which has made a statu
tory deposit pursuant to Section 3927.06, ~evised Code, dis
continues its business in this State, the Sunerintendent of 
Insurance, before releasing said de~osit pursuant to Section 
3905.25, Revised Code, shall be satisfied that all liabilities 
and obligations of all policyholders residing in t~e United 
States, regardless of when or where thev ':lecame policyholders, 
have been paid and extinguished. 

To: Kenneth E. DeShetler, Superintendent of Insurance, Department of Insur
ance, Columbus, Ohio 

Sy: William J. Brown, Attorney General, August 4, 1972 

I have before me the request of your predecessor for MY 
opinion, which reads in pertinent oart as follows: 

"When an alien insurance company, which has 

made a statutory deposit pursuant to Section 

3927.06 of the Ohio Revised Code, intends to or 
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has discontinued its business in this state, is 

the Superintendent of Insurance, before releas

ing said deposit pursuant to Section 3905.25 of 

the Ohio Revised Code, required (1) to be satis

fied that all liabilities and obligations of all 

policyholders residing in the United States, in

cluding those policyholders who became policy

holders of such company through such comoanv 

having been authorized to do business in other 

states, either prior to, during, or subsecruent 

to the period ~uring which such company "'as au

thorized to do business in this state, have been 

paid and extinguished, and that ~uch company has 

discontinued its business in the Uniteo States, 

or (2) is the Superintendent of In~urance only 

required to be satisfied that all liabilities 

and obligations of all policyholders residing 

in tho Unitco States who became policyholders of· 

such company through suc!'l coI!\nanv having been au

thorized to do business in this state, have been 

paid and extinguished?n 


Section 3927.06, Revised Code, formerlv section 9565, General 
Code, concerns the deposit of securities reauired by alien 
insurance companies and reads as follows: 

•An insurance company incorporated by or 

organized under the laws of a foreign qovern

ment shall deposit with the superintendent of 

insurance, for the benefit and security of its 

e5?licvholders residing in the rJni ted States, a 

swn o! not less than one.hundred thousand dollars 

in stocks or bonds of the United States, of this 

state, or of a municipal col'T)()ration or county 

of this stat~,which shall not be received by the 

superintendent at a rate above their par value. 

Stocks and securities so deposited may be ex

changed from time to time for other like securi

ties. So long as the company depositing such 

securities continues solvent and complies with 

the laws of this state, the superintendent shall 

permit it to collect the interest or dividends on 

such deposits." (Emphasis added.) 


Section 3905.25, Revised Code, formerly Section 656, General 
Code, concerns the return of such statutory ner,osit to an 
insurance company, and reads as follows: 

"When any insurance company or corporation 

other than life, which has mane a deposit with 

the superintendent of insurance, intends to dis

continue its business in this state, the super

intendent, upon the application of such company 

or corporation, shall give notice at its expense 

of such intention at least once a week for six 

weeks in three newspapers of general circulation 

in the state. 


nAfter such oublication, the superintendent 

shall deliver to such companv or association its 

securities held h~, him, if he is satisfied hv the 

affidavits of the princioal officers of the 

company, and on an exatnination made by him or by 
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some co~petent, disinterested person appointed by
him if he deems it necessary, that all liabilities 
and obligations which said deposit has been made to 
secure have been paid and extinguished. The super
intendent may deliver to such company or its assigns, 
under like condition, any portion of such securities 
on being satisfied that an eaual proportion of 
said liabilities and obligations have been satis
fied, if the amount of securities retained by 
him is not less than b•ice the amount of the 
remaining liabilities and obligations." 

(Emphasis added.) 

Section 3905.25 pertains to all deposits made by insurance 
companies with the Superintendent of Insurance. Thus, in order 
to effect the return of a deposit made oursuant to Section 
3927.06, these t,-10 Sections must be construed together. In this 
case it appears that, "all liabilities and obligations which said 
deposit has been made to secure", in Section 3905.25, must be 
modified by "for the benefit and security of its policyholders 
residing in the United States" in Section 3927.06. Therefore, 
an insurance company which has made a deposit with the Superin
tendent of Insurance pursuant to Section 3927.06, munt pay and 
extinguish all of the liabilities and obligations which it owes 
to its policyholders residing in the United States in order to 
effect the return of such deposit. Your q_uesti,:,n concerns whether 
the phrase, "policyholders resichng in the lTni.t-ec States", in 
Section 3927.06, includes policyholders who obtained their 
insurance in other stateG or is limired to those rolicyholders 
who obtained their insurance in the state of Ohio. 

This phrase does not a~oear to have been previouslv 
interpreted as to where such 9olicyholders ohtained their 
insurance. However, two of my predecessors have expressed 
their opinions, upholding the vie,.., that such de!'osi ts are 
for the benefit and security of policyholders residinrr anywhere 
in the United States and not just in Ohio. The Syllabus of 
Opinion No. 508, Opinions of the Attorney ~eneral for 1911, 
reads as follows: 

"Sections 9565 and 9373 of the General 

Code were not repealed bv the amendment to 

section 656. 


"The deposit with the superintendent 

of insurance in compliance with sections 

9373 and 9565 of the General Coile is a trust 

fund whose conditions and liMitations were 

neither enlarqed nor diminished bv the amend

ment to section 656. Said denosit is abso

lutely 'for the benefit and security of policv 

holders residing in the United States and it 

cannot be withdrawn until all debts and liabili 

ties which the deposit is made to secure*** 

are paid and extinguished.'" 


In Opinion No. 325, Opinions of the Attorney General for 
1923, my predecessor quoted favorably froM Opinion ~Jo. 508, 
~' and reached the conclusion that the Superintendent of 
Insurance must decide if such liabilities and ohliqations have 
been paid and extinguished. These two Opinions are the onlv 
previous Qr,inions of this office concerning Section 3927.06, 
which was carried over verbatim from Section 9555, ~eneral Code. 
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The only case to substantivelv consider Section 3927.06 or 
Section 9565, was South British Insurance Co. v. Younger, 58 F. 2d 
1049 (1932). In that case, the Court held that a foreign insurance 
company could not withdra,,, its deposit on terminating its ohli 
gations to policyholders in Ohio because there were policyholders 
in other states, and such deposit was made for the benefit of its 
policyholders in the whole United States. The Court stated as 
follows: 

"The Ohio statute (Section 9565, r;eneral coae), 

in force at the time the deposit was made, and now 

in force, oroviaes that the deposit shall he, 'for 

the benefit and security of its policy holders re

siding in the United States**•.• ?rior to the 

amendment of t~is Act some years ago, and before 

the plaintiff company nualified to do business in 

this state, the deoosit was to be for the benefit 

and security of policy holders in Ohio onlv. By 

the amendment, the Legislature saw fit to apply it 

nationally. There seems to be no ambiguitv in the 

language used in the statute as aJ".lended." 


Several cases and one of my predecessors have held that cer
tain deposits of insurance coMpanies in Ohio are required to be 
held for the primarv benefit of Ohio nolicvholders. State, ex rel. 
v. Bowen, 131 Ohio St. 310 (1936); State, ex rel. v. Safford, 117 
Ohio""s'f:"' 412 (1927); State, ex rel. v. Union Casualty Insurance Co., 
8 Ohio App. 285 (1917); Opinion No. 2197, Opinions of the Attorney 
General for 1952. However, the~~ Opinions can be distinguished 
from the instant situation hecause the a~oosit concerned in each 
case was made pursuant to Section 9510, General Code, now 
Section 3929.01, Revised Code. Section 9510 states that such 
deposit is "for the benefit and security of all of its policy
holders" and this phrase has been interpreted to mean for the 
primary benefit of Ohio policyholders. However, the critical 
difference between Section 9510 and Section 9555, now Section 
3927.06, Revised Code, is that Section 9565 contains the 
additional phrase, "resining in the United States", modifyin',T 
the word "policyholders". Since the lanCTuage is different, 
the interpretation which has been given to Section 9510 should 
not be applied to this Section. 

I believe the Court in State, ex rel. v. Union Casualty 
Insurance Co., sup:a, set forth a standard which can be 
appropriately applied to the probleM at hand. The Court stated 
at page 292 as follows: 

"Where the legislature provides for a deposit 
as a condition precedent to the right of a foreian 
corporation to do business within the state, we 
think the primary inference is that such deposit 
was required for the purpose of protecting the policy 
holders whose policies were issued within the state, 
and, in order to extend the benefit of such deposit 
to the general policy holders of the company, we 
think the statute should clearly express such intention." 

Apalying this standard to the instant case, it would appear 
that the amendment to Section 9565 of April 25, 1904, expanding 
the benefit of the deposit from Ohio policyholders to policv
holders in the United States, clearly expresses the intention of 
the legislature to protect all policyholders in the United States 
and not just those in the state of O~io. In addition, the fact 
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that Section 3927,06, formerly Section 9565, conditions such 
benefit upon the residence of policyholders in the United States 
and contains no conditions conce~ning the state where the policy
holders obtained their insurance, implies that the legislature 
intended to protect all policvholders residing in the United 
States, regardless of where they purchased their insurance. To 
hold otherwise would be to usurp the function of the legislature 
by adding additional terms to an unambiguous statute. 

Therefore I must conclude, based on the foregoing discus
sion, that the deposit required by Section 3927.06 is to he held 
by the Superi~tendent of Insurance for the benefit and security 
of the policyholders of the co~pany making the deposit, including 
all such policyholders residing in the United States, regardless 
of when or where they became policyholders. 

In specific answer to your auestion it is my ooinion, and 
you are so advised, that when an alien insurance company, which 
has made a statutory deposit pursuant to Section 3927.06, Revised 
Code, discontinues its business in this State, the Superintendent 
of Insurance, before releasing said deposit pursuant to Section 
3905.25, Revised Code, shall he satisfied that all liabilities and 
obligations of all policyholcl.ers residing in the United States, 
regardless of when or where they became policyholders, have been 
paid and extinguished. 




