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In the opinion it was said as follows: 

"The humane a)!;ent is in the employ of the humane society, a corporation. 
He is engaged in a public duty and for performing this duty, the county or 
municipality is authorized to pay him a compensation. He is not, in my 
opinion in the service of the state, the county, or of the eity, within the mean
ing of section one of the civil service act." 

Inasmuch as a humane agent is not an officer of the county, I know of no rule 
or principle of law to prevent a humane society from supplementing the amount the 
county commissioners appropriate as salary to such agent, in accordance with Sec
tion 10072, General Code, with such additional salary as it may deem proper. Such 
agents, although engaged in public or quasi-public duties, are m~vertheless agents in 
the employ of the humane society, a corporation. 

Answering your question specifically, I am of the opinion that when, in accord
ance with the provisions of Section 10072, General Code, a board of county com
missioners has appropriated money to be paid to a humane society agent, such humane 
society is not thereby precluded from paying such agent an amount as salary in addi
tion to such amount appropriated by such commissioners. 

21)31. 

Respectfully, 
Enw ARD C. Tun;-.;"En, 

AttornPy General. 

APPROVAl,, ~OTES OF THE VlLLAGB OF PARl\T.A, CVYAHO(;A COU~TY 
-Sl :37,067.00. 

Cor.u~!BUs, Omo, September '27, 1\128. 

RPtirl'meut Hoard, State Teachers Hetiremcnl System, ('olumbuR, Ohio. 

26:32. 

COUNTY COMMISSIONERS-WIDENING OF STATE ROAD OVER 18 
FEET-CO-OPERATION WITH DIRECTOR OF HIGHWAYS-PERCENT
AGE OF COST-ASSESS:.\1ENT DISCrSSED. 

SYLLABUS: 
1. A ]Jroposal to cooperate with the state in the widening of a state road over eighteeu 

feet may be made by the county commissioners upon a certain percentage of the cost of such 
excess paz·ement or such proposal may agree to pay a lump swn toward such excess cost, 
provided that the amount thereof does not exceed the amount which the county is aulhorized 
to contribute toward such improvement. 
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? lf'here county commis.~ioners propose to cooperate u-ilh the stale in the widening 
of a slate highll"ay in excess of eigl!teen fe~l, it i8 necessary that the director of highways 
prepare estimates of the co.~l of the wopo~>ed improz·emenl wMch will reveal an estimate 
of that prO]Jortion of the u•hole imwort"'lwnl a.~ to u·hirh the county i.~ authori:ed to co
operate. 

3. ·!\" ol les.~ than jiz·e per cent nor more than ten 71er cent of the co.~l and expense of 
constructing a stale highway must be asses.~ed in accordance uilh the 71rovi.rions of Section 
1214 of the Code, and such nssr.ssment is se71arate and distinct from the a.~sessment au
thori,ed to be mwle by the county cmnmissioners by Section 119:3 of the Code, where such 
commis.~iouers assume and agree to ]Jay a Jrroportion of the n•.,l of constructing the high
way. 

4. Under Section 1214 of the ('ode, the percentage of thr r.osl aiHl expense of con
structing a stale highway which itt to be assessed, may be increas~d m•er len per cent thereof 
upon the .filing with the director of highu•ays of consents in writing signed by sixty per 
cent of the property owners zvitl!in the assessment area. whirh the director of highways 
propose.~ to a.,ses., in cmlllectirm 11'1./h the imJITOI•emellt. 

Ho:-:. HAHH\ . .J. KIHK, Director of Higlw•ays, ('olumlms. Ohio. 
Dt:An :-:11c-This will aeknowled~re rer·eipt of ~·our ret'C'nt eommHni<·ation as 

follow!<: 

"The new Highwa~· Code enal"ted by our last Legisluture provided for the 
possible cooperation of eounties having less than s:~oo,ooo,ooo tax duplicate 
in the widening over eighteen feet of state roads. ln this conneetion several 
que-tions have arisen upon whieh we would like to have your opinion: 

( li If a eount_,. signifies its willingness to cooperate in the widening 
over eighteen feet, should the application for state aid, a;; made b~· the county 
eormni~~ioners, provide for a eC'rtain pereentage of this eost over eightC'en 
feet, or is it satisfaet~ry to ma'-e it a definite lump sum? 

121 In Sitch a ea-;e is it neessar~· to make separate estimates of cost for 
tlw portion of the projeet upon which the state pays the entire cost and that 
portion on whieh the co11nty eooperates"? It would seem that this would be 
desirahlC' in order to permit the eo11nty to take eare of its finanein!-!;. 

1:~1 \\'hen the r·mmt.v cooperates with the state and assumes a portion 
of tlw <·o:.:t of widening over eighteen feet and assumes also the a~sessment 
to be madP against propert_,. owners by the director, as provided in Sections 
1213 and l:H4-1, is it nec·essary for the eounty to makC' two separate a'<sess
lllC'nt,: a\(ainst the propert~· owners? 

It would ~eem from this law that the diret·tor would have to a'se;;s from 
fiw to tPn per cent of the cost against propert~· within one-half mile or within 
on(' mill• of C'ither side of the improvpment. wherca' the t·ount~· emnmissioners 
in making: their a-<sessment on the widening portion would have the right to 
a-<se~~ again.,;t thC' abutting property. or a~ainst tlw property for pradic·all.v 
any di~tanee up to two milC's of eithPr side of thl' pmpo~ed improvC'mcnt. 
and in al,;o a g:rC'atcr pereenta;J;C than the state is permitted to a-<sess. 

I-ll ["ndpr Hcdion 1214 provision is madl' Whl'rC'h~· thC' a<se:<snwnt 
ag-ain;;t propC'rt_,· owner;; ma_,. he inerea-;ed upon tlw filing with the direr·tor 
of r·onsC'nt thC'rC'to signed h~- at least sixt~· per l·ent of thC' land and lot ownPr~ 
11•ho 1/fl to lw '·.,pel·ially W<.w·sserl for Nll(:h iiiiJII"OI'PIIIl'/1/. 
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(a) Is it right to assume that this applies only to the property within 
one-half mile or within 011e mile of either side of the road as the Direetor may 
see fit to assess? 

(b) Furthermore, is there any way in which a petition ~ignpd hy over 
sixty per cent of the abutting property on a propoFcd road improYPment in a 
county having a tax duplicate of over 8300,000,000 can be COIL,idPred? 

(In a specific instance I have in mind such a petition has been presented 
requesting that the pavement be widened to 40 feet, etc., and it is quite prob
able that the count~· commissioners in making the assessment upon the extra 
width of pavin!!:, under Section 6919, \\'ill as~e~s only the abutting property.) 

(5) In case of county cooperation by counties having a tax duplicate 
of over 5:300,000,000, under Section 1191 is it neeesFary for the highwa~· di
rector to make the five to ten per eent asFe~sment against thP propprty on 
Pither side of the improvement a~ provided in Hection 1214? 

Inasmueh as we are now holding up a considerable numlwr of projects 
due to our uncertainty as to the proper proeednre, your early conFideration 
of the above question" will be appreciated." 

Before proceeding to eonsider the individual que;;tions which you submit, I deem 
it advisable to have before us the pertinent sections of the General Codp relative to 
proceedings of this character. 

Section 1194 of the Code imposes upon the director the duty, in so far as funds 
are available therefor, to construct, reconstruct, improve, widen, maintain and repair 
the roads and highways, and bridges and culverts thereon in the state highway system. 
This section is of general application and is followed by the later Het·tion 1214 of the 
Code, the fir~t sentence of which is as follows: 

"J'\ot less than five per cent nor more than ten per cent of the cost and 
expense of construc·ting a state highway, excepting therefrom the cost and 
expense of bridges and culverts, shall be a charge upon the property within 
one-half mile or within one mile of each ~ide of the improvement, provided 
the total amount a~l'cssed against any owner of property ~hall not ex~eed 
twenty per cent of the current tax valuation of the propert~· to he ~pet·ially 
a.~sessed." 

Thereafter in the section the various steps to be taken by the direetor in making 
the assessment are set forth. This ~ection is abo of p;eneral application in so far as 
the construction of a state highway is conrerned and it follows therefrom that it is 
mandatory to assess at least five per cent of the cost of constructing any ;:tate highway 
in the manner provided in that section. You will observe that the a~~e;:;:ment area 
may be either the property within one-half mile or the property within onp mile on 
each side of the improwment. 

Section 1191 of the Code is as follows: 

"The commissioners of any county may cooperate with the department 
of highways in the abolishment of railway grade crossings on the ~tate high
way system or any extension thereof, and in the construction or reconstruc
tion of bridges and viaducts within municipal corporations, and shall he au
thorized to pay sut'h portion of the cost of any such work as may he aweed 
upon between said eommissioners and the direetor of highways. :-:aid com-
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miSstoner:; shall al~o be authorized to cooperate with said department in 
widening the paved portion of any state road where the paved portion of 
such road is constructed or reconstructed to a width greater than eighteen 
feet; and such commissioners shall be authorized to pay such portion of 
the cost occasioned by or resulting from such widening as may be agreed 
upon between them and said director. Any board of county commission
ers desiring to cooperate a.'l above, may, by resolution, propose such coop
eration to the director, and a copy' of such resolutio~, which resolution shall 
set forth the proportion of the cost and expense to be contributed by the 
county, f>hall be filed with the director. \Vhere any portion of the work cov
ered by such proposal is within the limits of a village, such proposal shall be 
accompanied by the consent of the village to the doing of such work, evi
denced by proper legislation by its council, unless such consent has already 
been given by said village to the director. Provided, however, the county 
commissioners of any county having a tax duplicate of real and personal 
property in excess of three hundred million dollars shall also be authorized 
to cooperate with the department of highways in the reconstruction of state 
roads by paying such portion of the cost thereof as if> a~reed upon by the 
county commissioners and director of highways." 

It is by virtue of this section that counties with less than three hundred million 
tax duplicate may cooperate in widening the paved portion of a ro!!-d in excess of 
eighteen feet. The method in which this cooperation is accomplished is set forth in 
Section 119.5, as follows: 

"If upon the receipt of a propo~al to cooperate, the director approves 
of the ~ame, he shall enter such approval upon his journal and shall certify 
his approval thereof to the county commissioners; and he shall cause to be 
transmitted to the county commissioners copies of such maps, plans, profiles, 
specifications and estimates as he may prepare for the eonstruction of the 
work covered by such proposal. l:pon receipt of the maps, plans, profiles, 
specific-ations and estimates for the prop:.>sed improvement, the county com
missioners may, by resolution, adopt the Rame and provide for the cooper
ation of the county in the construction of the work. A ecrtificd copy of such 
resolution shall be transmitted to the director." 

Specific provision is made for contract with the Director of Highways for cooper
ation by Rection 1200 of the Code, which is aR follows: 

"If the county commissioners, after adopting the maps, plans, profiles, 
specifications and estimates are still of the opinion that the work should be 
constructed, and that the county should cooperate upon the ba~is set furth 
in their proposal, they shall adopt a resolution requesting the director of 
highwa~·s to proceed with the work, and shall enter into a contraet with the 
State of Ohio providing for the payment by such count~· of the a)!:recd pro
portion of the cost and expense. The form of such contract shall be pres
cribed by the Attorney General, and all such contracts ~hall be submitted 
to the Attorney General and approved by him before the director shall be 
authorized to advertise for bids. The provisions of Section .'i660 of the Gen
eral Code ~hall apply to such contract to be made by the county commissioners, 
and a duplicate of the eertifieatc of the county au,litor made in compliance 
with the provisions of said section shall be filed in the offiee of the director. 
All improvements upon whi!·h any county may cooperate shall he constructed 
under the sole supervision of the dircetor of hi~?;hway~. The proportion of 
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the cost and expense, pa~·able by the county, shall he paid by the trea·mrer 
of the l'Otmty upon the warrant of the county auditor issued upon the requi
sition of the director, and at such times during the progress of the work a~ may 
he determined by such direetor. l'pon eompletion of the imprOYPment, 
the director shall a~eertain the exact <'ost and expense thereof, and shall 
notify thP county <·ommissioners a< to his r·mwlusions, and thereupon an~· 
halan"e in the fund provide<! h~· sueh <'ornmissioners for thP <'otlllt.v's share 
of the eost shall he disposPd of a.-; providPd h~· law." 

Tlw statute erroneous!~· refprs to Section ;jt\(i() of tlw C'odP, whi<'h ha.> hePn re
pealed. This reference must he construed a.-; applying to Section ii62.')-:3:3 of the CodP, 
which is of like import to the repea!Pd sedion. 

"\\"here "ount~· <·ommissioners cooperate with the department and a>sumc 
a part of the eost of "onstrueting an~· pa\·ement on a state road to a width 
~~;reater than eighteen feet, stwh <·om missioners 'hall he authorizl•d to spee
ially assess sueh portion of that part of the mst a'isumcd b~· them on behalf 
of the count~· a·-; the~· ma~· deem proper and sw·h speeial a<;sessmcnts may lw 
made aecording to an~· one of the several methods provided h~· Hection 69l!J 
of the General Code of Ohio, and the proeedure in making said a-;sessments 
shall he the same a'i is provided by law with rcsper·t. to the a'isessnwnt-; au
thorized hy said Section (i!)]f) of thP c:cncral Code." 

Provision is made for obtaining the ne<'Ps~ary rPvenues for <·oopl'ration under 
i::iection 1222 of the Code, a~ follows: 

"For the purpo~l' oi providing a fund for the payment of the <'otmty's 
proportion of the <'Ost and expense of <·ooperating with the department of 
highwa~·s a-; herPinl)('fore provided, the count~· <·ommi~sionPrs are hPrehy au
thorized to lev~· a tax, not ex<'ceding one and one-half mills, upon all thP tax
able property of the count~·. ~u<'h levy shall he in addition to ttll other levies 
authorized b~· law for emmt~· purposes, hut subject, however, to the extent 
of one-half mill th<'reof, to the fift<'l'll mill limitation. The remaining om• 
mill of said lev~· so authorized shall he in addition to all other levies madP for 
any purpose or purpo~es and the same shall not he eonstrued as limited, res
tri<'ted or decreased in amount, or otherwise, h~· an~· other law or laws. The 
proceeds of sueh levy shall he used for the pmpose of pa~·ing the <'otlllty's 
proportion of the cost and expense of an~· work "onduded h~· the dl'partment 
of highwa~·s in ('Ooperating with su('h eounty and also for the purpo~Ps pro
vided in ~cetions G9li!i to 6972, inelusive, of the c;eneral Code; and tlw funds 
prodtwed hy sueh IPv~· :;hall not he suhjed to transfer to an~· othN fund, 
either by order of court or otherwise. 

The "ount~· eommissioners of any <'Otmt~· in whi"h less than onp and one
half mills is levied in any ~·ear, under the provisions of this section, ~hall within 
the above limitations determine what part of sueh lev~· shall he suhjPet to 
the fifteen mill limitation, and what part of su"h levy shall be outside su<'h 
limitation and unrestricted by any other law or law~. A county may usc 
an~· moneys lawfull.\· transfetTPd from any fund in pla"e of the taxes provided 
for under th<:' provisions of this sedion." 

In antir·ipation of thP "olle!'tion of taxes or in anti<·ipation of tlw <·ollPetion of 
assessments, the <·ommissioners may issup bonds umlpr ~edion 1223 of tiJP ('ode, which 
i~ a'i follows: 
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'·The county conuni."S.~ioners, in antieipation of the collection of the taxes 
provided for by the preceding section, and in anticipation of the assessments 
which they are authorized by this act to levy, may, whenever in their judg
ment it is deemed necessary, sell the bonds of said county in any amount not 
greater than the a~gregate sum necessary to pay the share of the estimated 
eompensation, damages, cost and expense pa~·able by the eounty and the 
owners of the lands assessed or to be a~se~sed for sueh improvement, but the 
aggregate amount of such bonds issuPd and outstanding at an~· one time and 
to be redeemed by a tax levy upon thP grand duplieate of the county shall not 
be in excess of one per cent of the tax duplicate of such eounty. In eomputing 
such one per cent, bond:; to he redeemed hy spec·ial asse~~ments shall not be 
taken into account. Bonds issued under the authority of this section shall 
state for what purpose issued, and hear interest at a rate not to exceed six 
per cent per annum, payable semiannual!~·, and in such amounts, and to 
mature in not more than ten ~·ears after their issue as the county commis
sioners shall detennine. Prior to the issuance of such bonds, the county com
missioners shall provide for the levying of a tax upon all the taxable property 
of the county to cover any deficiency in the levy, payment or colleetion of 
any special assessments anticipated by such bonds. The proceeds of such 
bond~ shall be used exclusively for the pa~·mcnt of t.hc cost and expense of 
the work for which the-bonds are issued." 

You will observe that Hcction 1193, supra, authorizes the county eonumsswners 
to make special assessments in any of the several methods provided by Section 6919 
of the Code. That. scetion provides four different methods of assessment, among the 
areas so provided being propert~· within a half mile, one mile or two miles, so that the 
assessment area may he different from that pre-;erihcd for the Director of Highways 
by Section 1214, supra. 

Consideration of these sedions leads me to the opinion that, irrespective of county 
cooperation, every road construction project by the dircetor must involve an assess
ment of not less than five per ecnt levied a)!;ainst property located either within one
half mile or one mile of the proposed improvement. This provision is mandatory and 
of course applies to all construction work, whether the same be in excess of eighteen 
feet in width or not. In the first instance, therefore, at lea.~t five per cent of the total 
cost of each construction projeet must be assessed by the direetor. This assessment 
may, however, he assumed h~· the <"Ount~· commissioners under Seetion 1214-1 of the 
Code, which is as follow;;: 

"The board of c·mmty commissioners of any eount~· may a.~sume on 
behalf of the county, and agree with the director to make the assessments 
provided for in Seetion 34 of this act, and to he made in connection with the 
construction of any ;;tate hi~hway in such count~·. "\n~· hoard of county 
<·ommissioners desirin~ to assume such asscssmrnts and to make the same, 
shall notify the director of their willingness so to do, which notification may be 
11;iven at any time after the director ha.~ mucle, or cause tD be made, the esti
mates of cost covering the proposed construction and after he has determined 
the rate of assessment and number of installments in aecordance with tht> 
provisions of the preecdinJ!; seetion. 1· pon reeeiving sueh notifieation, the 
dire..tor· shall certify to such eommissioners his estimate of eost, less the 
cost of bridges and culverts and also the rate of assessment fixed by him and 
the number of semi-annual im;tallments into which the assessments arc to 
he divided. Such board of county eonunissioncrs may thereupon enter into 
an agreement with the director to assume on behalf of the county and to 
make the a~sessmcnts in ac·cordanec with the c·rrtifil'ation made to them 
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by the director. Before entering into such an agreement, they shall provide 
by the issuance of bonds a sum which shall be determined by applying to the 
estimated cost of the improvement, less the cost of bridges and culverts, the 
rate of assessment determined by the director. In such agreement the com
missioners shall assume on behalf of the county the estimated assessments, 
and shall agree to make the same, and they shall further agree that the pro
portion of the cost and expense assumed by them shall be paid by the treasurer 
of the county upon the warrant of the county auditor issued upon the requisi
tion of the director and at such times during the progress of the work as may 
be determined by such director. The provisions of Section 5660 of the General 
Code shall apply to such contract to be made by the commissioners, and a 
duplicate of the certificate of the county auditor made in compliance with the 
provisions of said section shall be filed in the office of the director. The form of 
"'uch contract shall be prescribed by the attorney general, and all such contracts 
shall be submitted to the attorney general and approved by him before the 
director shall be authorized to advertise for bids. The commissioners shall 
be authorized to issue under authority of Section 70 of this act the bonds 
hereinbefore provided for, and all of the pertinent provisions of said section 
shall apply to the issuance of such bonds. The commissioners shall thereafter 
make the assessments assumed by them on behalf of the county and shall 
cause the same to be collected, and the proceeds of such assessments shall be 
used solely for the retirement of the bonds .issued in anticipation of the collec
tion of said assessments. The making and collection of said assessments 
and all other matters in connection therewith not specifically provided for in 
this section shall be had and done as is or may be provided by law with respect 
to special assessments levied for the construction of county roads. The com
missioners shall have the same authority to provide funds in the first instance 
by the issuance of notes, and to defer the issuance of bonds, as is or may be 
provided by law with respect to county improvements." 

It is to be observed that this section specifica1ly requires that the assessments 
made by the county commissioners shall be made in accordance with the certification 
made to them by the director. In other words, they are restricted in making the assess
ments to the methods available to the director under Section 1214. 

Your first question is as follows: 

"If a county signifies its willingness to cooperate in the widening over 
eighteen feet should the application for state aid as made by the county corn
missioners provide for a certain percentage of this cost over eighteen feet, 
or is it satisfactory to make it a definite lump sum?" 

From the provisions of Section 1191, supra, it is clear that the commissioners are 
authorized to assume by way of cooperation any part of the cost of the proposed widen
ing over eighteen feet. That is to say, no definite limitation is found as to the proportion 
of such excess cost to be borne by the county commissioners and they would be author
ized to asslmle practically all if they so see fit. From the fact that they are cooperating 
in such cost, it necessarily follows that some portion of such excesR cost must be borne 
b~· the state. 

Sections 1191, 1200 and 1222 of the General Code all speak of the proportion of 
the cost and expenRe of the improvement. This apparently has reference to a definite 
percentage of the cost and not to a fixed amount irrespective of the cost. The statute 
is not clear on this subject, however, and I do not feel warranted in stating that the 
agreement to pay a fixed amount, provided it did not exceed the cost of that portion 
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of the road as to which the commis:>ioners are authorized to cooperate, would be unlawfuL 
Any fixed amount less than the total co~t of the portion of the road in excess of eif,!;htft'r. 
feet would nece.~sarily be a proportion of that cost and the fact that it is stated in 
fif,!;Ure.~ instead of percenta!!;es in my judgment would not be fatal. 

I note that you refer to the action of the county commis~ioners as an appli<'ation 
for state aid. Strictly speaking, this is not the action taken by the commissioner,; under 
these circumstances. Hection 1191 described the adion as a proposal to cooperate, 
and I believe that this is a more apt description of the action taken. 

You are accordingly advised, in answer to your first question, that the proposal 
to cooperate with the state in the widening of a state road in excess of eighteen feet 
may provide for a certain percentage of the cost of such excess pavement or may agree 
to pay a definite sum toward such costs, provided that such sum does not exceed the 
final cost of such excess pavement. 

This brings me to a consideration of your second question, which is as follows: 

"In such case is it necessary to make separate estimates of cost for 
the portion of the project upon which the state pays the entire cost and that 
portion on which the county cooperates? It would seem that this would be 
desirable in order to permit the county to take care of its financing." 

As you suggest, if the proposal of the county commissioners is based upon a per
centage of the cost., some difficulty may be encountered in arranging the financing 
of the county's portion, especially in view of the fact that Section 1200 of the Code. 
supra, requires a certificate of the auditor with respect to the contract for cooperation. 

Section 1191 is silent as to just when the proposal to cooperate is to be made. 
This is, however, clarified by the following sections, particularly Section 119.5 and 
Section 1200. Section 1195 requires the certification to the county commissioners 
of the maps, plans, profiles, specifications and estimates, upon receipt of whieh the 
county commissioners may adopt the same and Section 1200 provides that they shall 
then determine whether the work shall be constmcted and the county cooperate on 
the basis set forth in the proposal. Thereafter the contract is to be entered into with 
the State of Ohio, providing for the payment of an agreed proportion of the cost and 
expense. Read together, these sections make it manifest that the contract between 
the county commissioners and the director is entered into on the basis· of estimates 
only and not upon the actual contract for the improvement, which is not to be let 
until after the other contract is made. If the e.~timate for the improvement is made 
as a whole without separa'ting that portion within the eighteen feet and that beyond, 
clearly no basis whatever is provided for the certificate of the county auditor. Ac
cordingly, it is my opinion that it will be necessary for the director of highways to 
make separate estimates which will clearly reveal the estimated cost of that propor
tion of the work as to which the county is authorized to cooperate. This will provide 
a ba.~is upon which the county can provide the funds by the issuance of notes and bonds. 
Subsequently upon completion of the improvement, the director is required, by :::iec
tion 1200, supra, to ascertain the exact cost and notify the county commissioners. 

From a consideration of all the circumstances, I am led to the conclusion that it 
is necessary to make separate estimates covering the cost of that portion of the pave
ment "ithin eighteen feet and that in excess of eighteen feet. In this way a proper 
basis is provided for the county financing in the e\·ent that the propoRal to cooperate 
is made upon a percentage basis. 
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Your third question is as follows: 

"When the county cooperates with the state and assumes a portion of 
the cost of widening over eighteen feet, and assumes also the assessment to 
be made against property owners by the director a.~ provided in Section 1213 
and 1214-1, is it necessary for the eounty to make two separate a.~sessmenb 
against the propert~· owners?" 

From what I have heretofore stated, I believe it is clear that the statutes contem
plate two separate assessments against the property. The one is made mandator~· 
by the provisions of Section 1214 of the Code and is made by the director a~ainst two 
possible assessment area.~, unless the eounty commissioners agree under the provisions 
of Section 1214-1 to assume the burden of making the assessment. In case the county 
commissioners aet, they must assess in accordance with the eertification of the di
rector. On the other hand, the assessment contemplated b~· Section 1193 of the Code, 
supra, is of a portion of the cost of the improvement a~sumed in the first instance by 
the county commissioners. This assessment may be made a!!;ainst an entirely dif
ferent agsessment area and t-he installment period, bein!!; fixed by the county commis
sioners, need not coincide with that fixed by the director under Section 1214. It is, 
therefore, my opinion that where the county assumes the burden of making the assess
ment as authorized h~· Section 1214-1, ftnd likewise determines to assess a portion of 
the cost assumed by it under Sertion 1193 of the Code, the two as~essments are sep
arate and distinct and must he :-o treated. 

Your fourth inquir~· is as follows: 

"l'nder Hertion 1214 prm·ision is made whereby the asse:-;sment a)!;ainst 
property owners ma~· be inerea~ed upon the filin!!; with the director of consent 
thereto si!!;ned by at lea~t sixty per cent of the land and lot owners who are to 
be especially assessed for sueh improvement. (a) ls it right to assume that 
this applies only to the propert~· within one-half mile or within one mile of 
either ~ide of the road a~ the director may ~ee fit to a'se.~s'? (b) Further
more, is there an~· way in which a petition signed by over sixt~· per cent of 
the abutting property on a proposed road improvement in a county having 
a tax duplicate of over ~:{00,000.000 i'an lw con~idered'?" 

Section 1214 of the Code, supra, as 1 have before stated, makes it mandatory 
upon the director to make assessment therein provided, and I beliP\"C that there i:-; 
no question but what the word~ "land and lot owne·s rPsident of the county, who are 
to he specially a.~sessed for Huch improvement'', mean those propert~· owners within 
the assessment area the director intends to assess for the partic·ular improvement. 
If that detpnnination is to assess property within one-half mile, the percentage may 
be i1wrea•ed where sixty per ecnt of the property owners within this area consent in 
writing, and, if the area proposed i~ the property within one mile, then sixty per cent 
of sueh propert~· owner~ nnu<t consent in \niting before the peri'PntagP may he in
crea~ed. 

You further ask whether a petition signed by over sixty per cent of t'w abutting 
propert~· owner:< on a proposed road improvement, in a county havin;J: a tax duplicate 
of over 8300,000,000, ean he considered. There is no statutory authority for such 
petition and (•onspquently it is not of any official force and effec·t. I ~Pe no reason, 
however, wh~· thP director eannot take into consideration the fact that these property 
owners are in favor of the proposed improwment in determining whether it shall be 
made. It would givP no authorit_\' to you, however, to increase the pen·entage to be 
a,.;sessed under Section 1~1-l O\'PI' thP ten per cpnt maximum thPrein [H"(•,-eribetl. Of 
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course the county commissioners, in cooperating in the improvement, can assess the 
abutting property owners alone for such portion as is assumed by the county, but that 
is of no materiality so far as the jurisdiction and authority of the director is concerned. 

Your fifth inquiry is as follows: 

"In case of county cooperation by counties having a ta.x duplicate of over 
8300,000,000, under Section 1191 is it necessary for the highway director to 
make the five to ten per cent assessment against the property on either side 
of the improvement as provided in Section 1214?" 

As I have before stated, the provisions of Sections 1214 and 1214-1 are of general 
application to all construction projects on state roads. It makes mandatory the assess
ment therein provided and in my opinion is equally applicable to all counties of the 
state irrespective of the amount of their tax duplicate. Consequently an assessment 
of not less than five per cent must be made under these sections in every construction 
project. · 

2633. 

Respectfully, 
EDWARD C. TuRXER, 

Attorney General. 

APPROVAL, FINAL RESOLUTION FOR ELIMINATION OF GRADE CROSS
ING NEAR THE VILLAGE OF GRANVILLE, LICKING COUNTY, OHIO. 

CoLuMBUS, Omo, September 27, 1928. 

RoN. HARRY ,J. KIRK, Director of Highways, Columbus, Ohio.-

DEAR Sm:-I am in receipt of your letter submitting for my approval certified 
copy of final re~olution on the following improvement: 

Elimination of grade crossing over tracks of the New York Central 
Railroad Company on State Highway No. 47, at a point just west of the 
Village of Granville in Licl-ing County, Ohio. 

I have carefully examined said resolution and find it correct in form and legal. 
I am therefore returning the same to you with my approval endorsed thereon, in ac
cordance with Section 1218 of the General Code. 

19-A. G.-Yol. Ill. 

'1espectfully, 
EDWARD C. TuRNER, 

Attorney General. 


