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APPROVAL-CASE OF CANAL LAXDS TO THE \VESTERX OHIO RAIL
WAY COMPANY; 0. C. McCLELLAND AND TO THE CO:\IMISSIOK
ERS OF LUCAS COU::-.JTY. 

CoLUl\fBCS, OHIO, January 5, 1918. 

HoN. JoHN I. MILLER, Superi11tendent of Public Works, Columbus, 0/zio. 

DEAR SIR :-I have your communication of December 21, 1917, enclosing 
leases in triplicate for my approval, as follows: 

To the Western Ohio Railway Company, marginal strip of berme 
bank of the :\Iiami and Erie canal north of Piqua, being a renewal of a 
former lease; valuation $3,166%. 

To 0. C. ::\IcCielland, crossing over abandoned Ohio canal in ::\fadi
son township, Licking county, Ohio; valuation $100.00. 

To commissioners of Lucas county, Ohio, crossing under ::\Iiami and 
Erie canal in Lucas county for sanitary sewer; valuation $250.00. 

I have carefully examined said leases and find them correct in form and legal. 
The one lease is to The \\'estern Ohio Railway Company, and in connection 
therewith I desire to call attention to the provisions of section 13965 G. C., in 
which it is stated that land "may be leased for any purpose or purposes othPr 
than for railroads operated by steam." However, the section further provides that 
the superintendent of public works may-

"* * prescribe regulations for the crossing of the canals, canal basins 
or canal lands by any railroad operated hy steam * * or for the neces
sary use, for railroad purposes, of any part of the berme banks of a 
canal, canal basin or any portion of the canal lands for a distance not 
exceeding t\\;O miles, * *." 

It is my view that the terms of the lease to said railroad company arc within 
the provisions of the above quoted section. Hence I am endorsing my approval 
upon said three leases and am forwarding the same to the governor of Ohio for his 
consideration. 

(5) 

Very truly yours, 
Jos~:PH ::\IcGHEE, 

Attorney-General. 
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906. 

APPROVAL-FINAL RESOLUTIOXS FOR ROAD I:VIPROVE~IEXT IX 
MORGAN", l\1USKIKGUM AND SCIOTO COUNTIES. 

CoLUMBUS, OHio, January 5, 1918. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 27, 1917, in which you 

enclose, for my approval, final resolutions on the following improvements: 

Morgan County-Sec. H, McConnellsville-Athens road, I. C. H. No. 162. 
(In duplicate.) 

Muskingum County-Sec. R, National road, I. C. H. No. 1. 
Sec. Q, National road, I. C. H. No. 1. 
Sec. S, National road, I. C. H. No. 1. 

Scioto County-Sec. 0, Ohio River road, I. C. H. :t\'o. 7. 

I have carefully examined said final resolutions, find the same correct in form 
and legal, and have therefore endorsed my approval thereon, in accordance with 
the provisions of section 1218 G. C. 

907. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FOREIGN CORPORATIOX-DELIVERING GOODS DIRECT FROM FAC
TORY TO PURCHASERS IN THIS STATE-XOT REQUIRED TO 
CO~IPLY WITH LICE:t\SE FEE LAW OR INITIAL FRAXCHISE TAX 
LAW. 

A foreign corporation delivering goods direct from its factory to purchasers 
in this state on orders taken in this state or otherwise is not required to comply 
with either the license fee law prescribed by sections 178 et seq. G. C. nor with 
the initial franchise tax law prescribed by sections 183 et seq. G. C. 

CoLu~rBt:s, OHIO, January 5, 1918. 

HoN. \VILLIAM D. Ft:LTON, Secretary of State, Columbus, Ohio. 
DEAR SIR:-This department is in receipt of a communication from you under 

date of December 17, 1917, with which you enclose for opinion a letter addressed 
to you by ~Ir. H. Gerald Chapin, an attorney of Xew York city, in which he in
quires whether or not under the facts stated by him a certain X ew York corpora
tion is required to obtain permission to do business in this state. The letter of 
the attorney to you is as follows: 

"\Vill you please inform me whether under your statutes a Xew 
York corporation would be obliged to obtain permission to do business 
in Ohio under the following circumstances: 

"The company maintains a manufactory in X ew York. A citizen of 
Ohio who does a business of his own in an Ohio city and who is not 
employed by the New York corporation, orders goods from time to time. 
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He solicits orders on his own account which he forwards to the New 
York concern, the X ew York concern making collections direct. The X ew 
York corporation pays to the Ohio dealer a commission on such orders. 
The Ohio dealer pays all the expenses of his own business, including 
rent, etc., the X ew York corporation paying absolutely nothing towards 
the maintenance of his business. The Ohio dealer does business entirely in 
his own name. 

"If it is your practice to require that a foreign corporation obtain a 
certificate to do business, under such circumstances, will you please for
ward me blanks, which I assume you have, for the purpose." 

7 

In this opinion I will briefly consider the question whether the corporation 
referred to in the attorney's communication is required to comply with the license 
fee la'Y relating to foreign corporations, which has been carried into the General 
Code as sections 178 to 182, inclusive, as well as whether said corporation is re
quired to comply with the initial franchise tax law provided for in sections 183 to 
192, inclusive, of the General Code. 

In Opinion X o. 236, addressed to you under date of May 3, 1917, in answer 
to an inquiry as to whether or not The Rubber Goods :\Iamifacturing Company, a 
~ ew Jersey corporation, was required to comply with said statutory provisions 
under facts set out in said inquiry, I considered at some length said statutory pro
visions and certain general principles of law applicable to questions of this kind. 
I do not deem it necessary to again cover this ground with respect to the ques
tions at hand, nor for the purposes of these questions do I deem it necessary to 
here quote the statutory provisions above noted further than to note the provisions 
of sections 178 to 183, respectively, of the General Code. These sections read as 
follows: 

"Sec. 178. Before a foreign corporation for profit transacts business 
in this state, it shall procure from the secretary of state a certificate that 
it ha, complied with the requirements of law to authorize it to do busi
ness in this state, and that the business of such corporation to be trans
acted in this state, is such as may be lawfully carried on by a corpora
tion, organized under the laws of this state for such or similar business, 
or if more than one kind of business, by two or more corporations so in
corporated for such kinds of business exclusively. :t\ o such foreign cor
poration doing business in this state without such certificate shall main
tain an action in this state upon a contract made by it in this state until 
it has procured such certificate. This section shall not apply to foreign 
banking, insurance, building and loan, or bond investment corporations." 

"Sec. 183. Before doing business in this state, a foreign corporation 
organized for profit and owning or using a part or all of its capital or 
plant in this state shall make and tile with the secretary of state, in such 
form as he may prescribe, a statement under oath of its president, secre
tary, treasurer, superintendent or managing agent in this state, containing 
the following facts: 

1. The number of shares of authorized capital stock of the corpora
tion and the par value of each share. 

2. The name and location of the .office or offices of the corporation 
in Ohio, and the names and ad;lresses of the officers or agents of the 
corporation in charge of its business in Ohio. 

3. The value of the property owned and used by the corporation in 
Ohio, where situated, and the value of the property of the corporation 
owned and used outside of Ohio. 
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4. The proportion of the capital stock of the corporation represented 
by property owned and used and by business transacted in Ohio." 

From the terms of section 178 of the General Code, it is apparent that the 
conditions imposed therein, and in the sections immediately following, apply only 
to foreign corporations transacting business in this state or which seek to do so; 
while the provisions of sections 183 et seq. of the General Code, apply only to 
foreign corporations doing business in this state and owning or using a part or 
all of its capital or plant in this state. 

With respect to the application of both sections 178 and 183 of the General 
Code, it may be noted that irrespective of such statutes a foreign corporation is 
only liable to regulations prescribed by the state or to franchise taxes imposed by 
such state when the corporation is in fact doing business in such state, and what 
constitutes "doing business" is to be determined from what it actually does, and 
that it cannot consist in the corporation doing what it has a right to do without 
the consent of such state. 

Judson on Taxation, 2d Ed., Sec. 188. 

Statutes of similar import to those of our own state above noted, applying to 
foreign corporations of different kinds, have been enacted in practically all of the 
states, and the provisions of these statutes in respect to what constitutes "doing 
business" within the meaning of this term as used in such statutes have been con
strued in many of the decisions of the courts of the several states and of the 
United States. In these decisions, however, the courts for the most part have 
refrained from formulating any general rule for determining when a foreign cor
poration is "doing business" within the meaning of such statutes, but have con
tented themselves in determining whether under the facts in the particular cases 
such corporations are within the particular statute. 

\Vith respect to mercantile and commercial corporations it may be noted that 
in so far as any general rule can be gathered from the decisions the phrase "do
ing business" within any particular state, as applied to such corporations, implies 
corporate continuity of conduct in respect to such business such as might be evi
denced by the investment of capital, the maintenance of an office for the transac
tion of business and those incidental circumstances which attest the corporate in
tent to avail itself of the privilege of carrying on the business and activities such 
as appertain to the ordinary business and purpose of the corporation. 

Penn Collieries Co. v. ~IcKeever, 183 X. Y. 98; 
Simmons-Burks Clothing Co. v. Linton, 90 Ark., 73; 
Kilgore v. Smith, 122 Pa. 48; 
Caesar v. Cappell, 83 Fed. Rep., 403, 422; 
Cooper ~lfg. Co. v. Ferguson, 113 U. S. 727; 
Toledo Commercial Co. v. Glen Mfg. Co., 55 0. S., 217, 222, 223. 

Further, as a principle of Hl"lmediate application to the question at hand may 
be noted that though corporations are not citizens within the meaning of the pro
visions of the federal constitution, guaranteeing to the citizens of each state all 
the privileges and immunities of citizens in the several states, the right to engage 
in interstate commerce does not depend upon citizenship and the capacity of a for
eign corporation to do so must be determined by its own charter as granted by 
the state of its creation and by the law of the state in which it is carrying on 
business. A manufacturing company, therefore, incorporated and doing business 
under the laws of one state can send its commercial travelers soliciting sales 
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through other states and may ship its goods to the purchasers or to its agents for 
delivery to purchasers. In like manner foreign corporations may employ com
mercial agents in different states, and such agents will Le entitled to the same pro
tection in transacting interstate commerce as if they were employed by non-residl·nt 
individuals. 

Judson on Taxation, 2d Ed., Sec. 167. 

In the case of Toledo Commercial Co. v.Glcn JlanufacturiHg Co.,supra, it was helci 
that the sale and delivery on orders secured by traveling agents of a corporation of 
goods manufactured by such corporation in another state wa~ not the "doing of 
business" by such corporation in this state within the meaning of statutory provi
sions which, as amended, have been carried into the General Code as sections 178 
et seq. thereof. The court in its opinion in this case says: 

"The holdings are numerous that it is the right of persons and of 
corporations residing in one state to contract and sell their commodities in 
another, unrestrained except where restraint is justified under the police 
power. This rule does not deny the right of any state to impose conditions 
upon the power of foreign corporations to establish themselves within its 
boundaries for the performance generally of their business, involving the 
exercise of corporate franchises and powers, but does hold that the selling 
through traveling agents and delivering of goods manufactured outside of 
the state, does not fall directly within the purview of their corporate 
powers. * * * * The distinction to be noted is that the sale and de
livery of merchandise is a right possessed in common by all the citizens 
of the state; the exercise of corporate franchises and powers, is not-it is 
a special privilege conferred only on corporations. And the sale and de
livery in one state of goods manufactured in another state, by a citizen of 
that state, is interstate commerce." 

Applying these principles to the questions at hand, I am of the opmton that 
upon the facts stated by :\Ir. Chapin in his communication to you the corporation 
in question is not required to comply with either of the statutory provisions above 
noted. From the attorney's communication it appears that the goods of the cor
poration in question are disposed of in this state in two ways: In one instance,· 
as I read said communication, the goods of the company are sold direct to the 
person in Ohio referred to in said communication on his orders, which goods, I 
assume, are received Ly such person as his own and consumed or resold by him as 
mch; in the other instance, the goods manufactured by this corporation arc sold 
and delivered to various customers in this state on orders taken on his own account 
Ly the person referred to in said communication and forwarded to the corporation 
at its home office. 

It is obvious in view of the principles before noted herein that in neither in
stance is the corporation in question doing or transacting business in this state 
within the meaning of sections 178 and 183, respectively, of the General Code; and 
it is further evident that in neither instance does the corporation own or use any 
part of its capital or property in this >tate within the purview of section 183 of 
the General Code. Of course, should it be di,closcd that the person in Ohio re
ferred to in said communication receives goods from said corporation as the 
property of the corporation, and that from a stock of such goods he makes sales 
to consumers in this state on account of such corporation a different question 
would be presented. However, on the facts stated in the attorney's communication 
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as I interpret them I am of the opinion, in direct answer to the questions here 
presented, that the corporation in question is not required to comply with either 
the license fee law prescribed by sections 178 et seq. of the General Code or with 
the initial franchise tax law prescribed by section 183 of the General Code. 

908. 

Very truly yours, 
JoSEPH 11cGHEE, 

Attorney-General. 

BOARD OF EDUCATION-VALIDITY OF ELECTION OF :MDIBER 
WHOSE XO:\IIXATIOX PETITION DID XOT CONTAIN REQUIRED 
NUMBER OF SIGNATURES. 

Where a person filed a nomination petition for member of the board of educa
tion, which had less than twenty-five signers thereon, and where 110 objections 
thereto were filed or considered, and the deputy state supervisors of elections, irre
spective of the number of siguers, Placed the name on the ballot, and .at the election 
the Person received the highest number of votes, he was duly elected as a member 
of said board of education, a11d irregularities in the making of the nomi11ation 
would not affect the validity of lzis election." 

CoLUMBUS, OHIO, January 5, 1918. 

HoN. 0THO W. KENNEDY, Prosecuting Attoruey, Bucyrus, Ohio. 

DEAR SIR :-You have submitted to me the following request for opinion: 

"We have this condition in one of the school districts in this county, 
at the recent election. One of the members of the board of education 
filed a purported petition as a member of the board of education. That 
is, to become a candidate for that position. He had less than twenty-five 
signers on his petition, but the deputy state supervisors of election, irre
spective of this number of signers, put his name on the ballot (I am in
formed that this was an oversight), with the result that this party was 
one of the five who received the highest number of votes, and therefore, 
so far as the votes are concerned, was elected as a member of the board. 

"I desire your opinion on the point as to whether or not a candidate 
who files a petition that has not twenty-five signers on it, even though the 
deputy state supervisors of election may put his name on the ballot, and 
he should receive the required number of votes to elect him, will be 
deemed to be elected? Or, in other words, whether it is necessary that 
a candidate have at least twenty-five names on his petition, and if he 
fails in having that number, whether that will have any bearing upon his 
right to hold a position on the board of education? That there may be 
no misunderstanding, I will say this is a rural district." 

Section 4997 G. C. provides for nominations for the office of member of the 
board of education and reads as follows: 

"Sec. 4997. Xominations of candidates for the office of member of the 
board of education shall be made by nominating papers signed in the aggre
gate for each candidate by not less than twenty-five qualified electors of 
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the school district, of either sex, in village districts and in city school dis
tricts by not less than two per cent. of the electors voting at the next 
preceding general school election in such city school districts." 

Section 5005 G. C. reads as follows: 

"\\"hen so filed, certificates of nomination and nomination papers shall be 
preserved and be open, under proper regulations, to public inspection. If in 
apparent conformity with the provisions of this chapter, they shall be deemed 
to be valid unless objection thereto is duly made in writing within five 
days after the filing thereof." 

11 

Inasmuch as you state that the deputy state supervisors of elections, irre
spective of the number of signatures on the nomination paper, placed the name on 
the ballot, it appears that no question was raised or objection made to the nomi
nation paper so filed. 

So we have the plain question whether or not a person, whose name is placed 
on the official ballot by the election officers and who has received the highest 
number of votes for the office for which he was voted, can have his right to such 
office questioned after the election, owing to some defect or irregularity in the 
manner of his nomination. 

\Vhile I do not find that this exact question has been passed upon by the 
courts of Ohio, still the adjudications on election matters are uniform in uphold
ing the right of an elector to have his ballot counted after it has been cast and 
deposited in the ballot hox. :!\or will the act or omission to act of any election 
officer deprive the voter of this right, so long as his expressed will is ascertain
able, and it is reasonably certain that his ballot has not been changed. 

As stated by the court in State ex rei. v. Markley, 9 C. C. (N. S.) 551, af
firmed without report in 76 0. S. 636 (third paragraph of the syllabus): 

"The will and judgment of voters cannot be rendered ineffectual 
through a disregard by the judges of election of their duty as laid down 
in the statute, whether such disregard be due to fraud, accident, mistake, 
misapprehension or negligence; and where such omitted duties with ref
erence to the ballots cast were of a ministerial character, oral evidence is 
admissible to show the true character of the ballots as to which there is 
doubt, and to identify with certainty the poll books and tally sheets, and 
when the ballots in question are found to be truthful, they should be 
counted for the candidate for whom the voters intended they should be 
counted if that intention can be ascertained." 

I quote the above, not that it is directly in point, hut only to show the mani
fest tendency of our courts to sustain the expressed will of the voter after his 
ballot has been cast, and not permit the acts or omissions of the election officials 
to deprive him of his rights. 

In Schuler v. Hogan, 168 Ill. 369, the supreme court, under a somewhat sim
ilar statute, although the proceeding was one in contest, held that the failure to 
object to a certificate of nomination was a waiver of all objections that might 
exist to the presence of the name of one's opponent on the official ballot .. In this 
case also the court held that a provision of the Illinois election laws, requiring 
that a convention making a nomination for a county office shall represent a 
political party which cast at least two per cent. of the total county vote at the last 
general election, would be regarded as directory merely, where no objections to 
the certificates of nomination were made or considered. 
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In Attorney-General v. Campbell, 191 Mass. 497, the court held in the third 
paragraph of the syllabus that under their election laws when a ceritficate of nomi
nation for a state office has been filed with the secretary of the commonwealth and 
is "in apparent conformity with law," it is "valid unless objections thereto are 
made in writing," and are filed in the manner prescribed by the election laws. 

In Blackmer v. Hildreth, 181 ::\lass. 29, there was a failure to comply with a 
statute in regard to the nomination papers, but the court held that the irregu
larities did not invalidate the election. In that case ~1r. Justice Hammond said in 
the opinion of the court at page 32: 

"But with the preparation of the ballot the influence of these provi
sions end. If there be irregularities like those in this case they do not 
accompany the ballot and taint it in the hands of the voter. This view of 
the statute gives due weight and scope to the provisions in question, and 
preserves the sanctity of the right of suffrage and its free and honest exer
cise. To hold otherwise would be to lose sight of the purpose for which 
these provisions were made, namely, to provide the method and time for 
the preparation of the ballot, and would subject our elections to intoller
able and perplexing technicalities in no way material to the substantial 
merits of the controversy or to the freedom and result of the action of 
the voters. Its natural tendency would be to thwart rather than to secure 
a true expression of the popular will." 

Coming then to your specific inquiry, 1t 1s my opinion it is now too late to 
raise the question that the person, having received the required number of votes 
to elect him in the manner stated in your inquiry, was not legally elected, owing to 
some defect in his nomination paper. All objections to nomination papers should 
have been raised prior to the time of the printing of the person's name on the 
official ballot. 

909. 

Very truly yours, 
JosEPH l\IcGHEE, 

Attorney-General. 

TRANSPORTATIO~ OF PUPILS-WHE~ COUNTY BOARD OF EDUCA
TION MAY ACT-BOARD OF EDUCATION-:MEMBER MAY RESIGN 
AND BE APPODJTED TO FILL LONGER TER::\1-SCHOOL DISTRICT 
TRANSFERRED TERRITORY l\'IUST BE CONTIGUOUS TO OTHER 
TERRITORY. 

When a local board of education neglects or refuses to provide transportatio1A 
for pupils, as provided by law, the county boa1·d of education shall provide same 
and charge the expense thereof to the local district. 

When a local board acts in providing transportation, the county board has no 
power to interfere with sttch act unless the local board grossly abuses the discre
tion placed in it or acts fraudulently. 

A and B are members of a local board of education. A's term expires on the 
day preceding the first "lfonday in January, 1918. B's term expires on the cor
responding day, 1920. B removes from the district and creates a vacancy. Can A 
resign and be appointed to fill the vacancy in B' s term? Yes. 
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Where by annexations of territory a rural school district is divided into three 
separate integral parts, must the count~· board of education transfer srtch territory 
so that it is contiguous to the other territory of the district to which it belongs? 
Yes. 

CoLUMBus, OHio, January 5, 1918. 

HaN. ]ARED P. HuXLEY, Prosecuting Attorney, Youngstown, Ohio. 
DEAR SIR:-Your request for my opinion reads as follows: 

"(1) Section 7731 of the school laws of Ohio state 'When local 
boards of education neglect or refuse to provide transportation for pupils, 
the county board of education shall provide such transportation and- the 
cost thereof shaH be charged against the local school district.' 

Suppose a local board of education maps the transportation route so 
that forty-five children fall to one transportation conveyance and when 
they cannot be ail placed in one wagon, a trailer is attached to the wagon 
and a complaint is filed with the county board of education stating that 
such transportation is unsafe and, therefore, petition the county board to 
provide adequate transportation. Can the county board of education, ac
cording to the provisions of section 7731, provide the transportation peti
tioned for? 

(2) Mr. A. and Mr. B. are members of a local board of educa
tion. Mr. A.'s term expires January 1, 1918, and Mr. B.'s J auuary 1, 1920. 
Mr. A. is a candidate for re-election in November, 1917, but is defeated. 
Mr. B. is about to remove from the school district, thereby creating a 
vacancy. Mr. A. at once tenders his resignation. Can the present board 
of education reappoint Mr. A. to fill the vacancy of Mr. B. when it shail 
have been created? 

(3) Section 4685 reads: 'The territory included within the boundaries 
of a city, viilage or rural school district, shail be contiguous except where 
an island or islands form an integral part of the district.' 

Tn making a map showing all of the school districts of the county school 
district, the county board of education discovers that in a township rural 
school district, through annexation within the civil township, the terri
tory of this township rural school district now stands in three integral 
pieces; that is, is not contiguous. Is it mandatory that the county board of 
education proceed to transfer territory until the territory in question shall 
be a part of a district with contiguous territory?" 

You ask three separate and distinct questions and I shall take them up in the 
order in which they are asked and numbered in your letter. 

Referring to question No. 1: . 
Section 7731 G. C., as amended in 107 0. L., 625, reads as follows: 

"In ail rural and viiiage school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school, the transportation 
for pupils living less than two miles from the school house by the nearest 
practicable route for travel accessible to such pupils shall be optional with 
the board of education. When transportation of pupils is provided the 
conveyance must pass within one-half mile of the residence of such pupils 
or the private entrance thereto. When local boards of education neglect 
or refuse to provide transportation for pupils, the county board of educa-
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tion shall provide such transportation and the cost thereof shall be charged 
against the local school district. \Vhen the county board of education cer
tifies to the county auditor the amount paid for such transportation the 
county auditor shall transfer such amount from the funds due the said 
board of education to the county board of education fund." 

The above section of the General Code places the duty of providing transpor
tation, that is, of providing the means of transportation, in the rural and village 
boards of education. It is a duty therefore that the boards in the first in
stance have a right to exercise and cannot be interfet:ed with unless in the exercise 
of such right or duty the board grossly abuses the discretion placed in it or acts 
in a fraudulent manner. 

Where authority is placed in a local board of education to perform certain 
functions, the said local boards cannot be interfered with unless there is a gross 
abuse of discretion in the performance of said functions. 

Youmans vs. Board of Education, 13 C. C., 207; 
Board of Education vs. Minor, 23 0. S., 211; 
State vs. McCann, 21 0. S., 205; 
State vs. Board of Education, 76 0. S., 297. 

A provision very similar to the one contained in the above quoted section 
(7731) was contained in section 7610 G. C. prior to the amendment of said section 
on the twenty-first day of March, 1917. In said last mentioned section it was pro
vided that if the board of education in any district failed in any year to estimate 
and certify the levy for a contingent fund or if the amount so certified was 
deemed insufficient for school purposes, or if such board failed to provide sufficient 
school privileges for ail the youth of school age in the district, or failed to pro
vide for the continuance of any school for at least thirty-two weeks in the year, 
and numerous things therein referred to, then the county commissioners of the 
county to which such district belonged, upon being advised and satisfied thereof, 
was authorized to do and perform any and all of such duties and acts "in as full 
a manner as the board of education is by this title authorized to do and perform 
the same." 

In Board of Education vs. Commissioners, 10 0. N. P., n. s., 505, in which 
case the provisions of said section 7610 were under consideration, the court on page 
507 says: 

"The school electors of each school district elect a board of educa
tion for their district schools; into the hands of this board of education the 
law of our state commits, in general, all the powers granted respecting the 
maintenance of schools in such district; such as the determination of the 
number of school houses necessary, the selection and purchase of sites, the 
building and equipment of school houses, the assignment of pupils thereto, 
the rules and regulations governing the conduct of pupils, the course of 
study, text-books and grading, the hiring and payment of teachers and 
other instructors, and the raising of money by taxation to meet proper 
and legal expenditures; these powers are broadly vested in the local board, 
who, in the judgment of the law are best qualified by residence, interests 
and local knowledge, to exercise them carefully, wisely and wilh discrimina
tion, to the best interest of the school children of the district, which is 
the ultimate aim and just purpose of all school legislation. 

As a rule courts will not interfere with board of education in the exer
cise of these functions. * * * 
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It will be noted that some of these powers committed to the county 
commissioners after default on the part of the board of education, such 
as certifying the levy, hiring and paying teachers, etc., are ministerial merely 
in their nature, and that some of them are judicial. .:\s to the ministerial 
acts, the law is simple; if the local board of education fails to perform 
them the county commtssJOners step in, upon being advised and satisfied 
of such default, and perform them in the place and stead of the local 
boards. 

As to the e:rercise of judicial powers, the case is different. The county 
commissioners in such cases cannot interfere merely by reaso" of a differ
ence of opinion; they certainly lzaz:e no higher powers than the courts have; 
that is, they can only interfere and assume the functions of the local 
board, -u.·he11 that board has acted, or declined to act, in such a way as to 
show a gross abuse of discretion." 

In Board of Education vs. Shaul, et al., 4 0. X. P., n. s., 433, the court held: 

"\\"here a township board of education voluntarily or willfully fails to 
perform any of its ministerial duties, the county commissioners may step in 
and perform such duties as authoritatively and in the same manner as 
though it was a board of education which was acting. 

But with reference to the judicial duties of a township board, such as 
the suspending at its discretion of the schools in certain subdistricts, or the 
abolishing of the subdistricts and tlte providing in either instance for the 
c01zveyance of the pupils to other public schools or to one or more cen
trali:::ed schools, the county commissioners are without authority to inter
fere or to reverse orders made by the township board in that behalf; and 
the fact that the action of the township board z,•as contrary 10 the ·will of 
the people and against their protest does not change the rights of the 
board in that regard." 
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A ministerial act "is one which a person performs in a given state of facts, in 
a prescribed manner, in obedience to the mandate of legal authority, without re
gard to or the e.xerci't: of his own judgment upon the propriety of the act being 
done." Xash vs. State, 66 0. S., 558. 

Judicial acts involve the investigation and determination of a state of facts, 
an act of choice or discretion or judgment as to the propriety of actions to be 
taken in reference to the facts thus ascertained. Hoard vs. Commissioners, 10 0. 
X. P., 510. 

So that in your case the county board of education could exercise no greater 
powers under the provisions of section 7731 G. C. than could the county commis
sioners under the provisions of section 7610 G. C., and when the local board of 
education exercised its discretion in reference to the transportation of pupils, that 
discretion was in the nature of a judicial act and could not be interfered with 
unless there was a gross abuse thereof or unless the local board acted fraudulently. 

Our courts have recently spoken on the matter of discretion when exercised 
by boards of education. In the case of Cline v. :\Iartin, 24 0. C. C., n. s., 81, one 
of the questions under consideration was whether or not a county board of educa
tion had abused its discretion in transferring territory from one rural district to 
another. On page 85 of said report the court says: 

"The statute nowhere J.imits the authority of the county board in this 
matter, and there is nothi .1g in the evidence submitted to the court that 
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would indicate an abuse of authority on the part of the county board, and 
we do not think that a court would be justified in imposing a limitation by 
construction, or in any way interfering with the acts of such board in ar
ranging the lines of the district and otherwise acting under said provisions 
of the statute, in the absence of proof clearly establish4ng fraud or gross and 
intentional abuse of discretion. And not finding in the present case, on the 
part of the county board, any equitable grounds of fraud, or mistake, and 
not finding its acts wrongful, fraudulent, collusive or arbitrary, we do not 
feel that the board abused its discretion." 

Also on the same subject, in Johann vs. Board of Education, 26 0. C. C., n. s., 
209, 212, the court say: 

"The statutes investing county boards of education with the power to 
change the boundary lines of school districts evince a legislative purpose 
to repose a discretion in the judgment of such boards, and when such boards 
act within the power conferred by statute, their judgment is only subject to 
review by the courts, when it appears that they have acted fraudlently, or 
that they have grossly abused the discretion vested i1~ them." 

I must conclude, then, from all the above, that while the action of the local 
board of education in the matter of the transportation may be one as to which honest 
men might exercise a different judgment, yet it is in the nature of a judicial act 
and the local board which has the authority to act, having acted in the matter the 
county board can only act in case the act of the local board would be shown to be 
fraudulent or to be clearly an abuse of discretion on its part. Accordingly, then, 
I advise you, in answer to your first question, that the local board having actt!d, 
the county board cannot act in the same matter except as provided above. 

Coming now to your second question, in which you state that :Mr. A. and Mr. B. 
are members of a local board of education, that Mr. A.'s term will e~pire on the 
first Monday in January, 1918, and that the term of Mr. B. wiii expire on the first 
Monday in January, 1920; that Mr. B. is about to remove from the school district 
and thereby create a vacancy, and inquire whether or not Mr. A. may tender bs 
resignation and have the s2.me accepted by the board and be elected to fill the va
cancy made by the non-residence of 1Ir. B., I beg to advise there is nothing in the 
statute to prohibit any such course in case the remaining members of the board of 
education desire to so elect Mr. A. to the position made vacant by the non-residence 
of Mr. B. 

In your third question you inquire whether or not it is mandatory with the 
county board of education, in the arrangement of the rural school districts, for the 
territory of each district to be contiguous. 

Section 4685 G. C. reads as follows: 

"The territory included within the boundaries of a city, village or rural 
school district shall be contiguous except where an island or islands form 
an integral part of the district." 

The above language is very clear, and where in your case a township rural 
school district has, through annexations of territory to various districts, been so 
divided that the territory of the township rural school district is now in three in
tegral pieces, it is mandatory upon the county board to transfer territory until the 
territory of each district is contiguous. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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910. 

TRAXSPORTATIOX OF PUPILS-ELE).IEXTARY AND HIGH SCHOOL 
PUPILS. 

The proVISIOIZS of section 7731 G. C., in reference to the trallsportatinn of 
pupils apply only to elementary pupils and do not apply to the transportation of 
high school pupils. 

Transportatio1~ for high school pupils is provided for in sections 7748 a11d 
7749 G. C. 

CoLUMBus, OHIO, January 5, 1918. 

HoN. JAMES P. Woon, JR., Prosecuting Attome:y,•, Athens, Ohio. 

DEAR SIR :-Your inquiry of November 10, 1917, reads as follows: 

"I desire your opinion on the following: Section 7731 provides in 
part that: 

'In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school.' 

The question has arisen in several school districts in this county as to 
whether or not the provisions of this section apply to high school pupils 
as well as to elementary pupils. The section apparently makes no dis
tinction between these two classes of pupils. Section 7749 provides for 
the transportation of high school pupils when there has been a central
ization of schools, but I cannot see that this section modifies the provi
sions of section 7731,- which requires all pupils to be transported regard
less of rank." 

Section 7731, as amended in 107 0. L., p. 625, reads in part as follows: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the Luard of education shall provide 
transportation for such pupils to and from such school the transportation 
for pupils living less than two miles from the school house by the nearest 
practicable route for travel accessihle to such pupils shall be optional with 
the board of education. \\"hen transportation of pupils is provided the 
conveyance must pass within one-half mile of the residence of such pupils 
or the private entrance thereto. \\'hen local boards of education neglect 
or refuse to provide transportation for pupils, the county board of educa
tion shall provide such tramportation and the cost thereof shall be charged 
against the local school district. * * * *." 

Said section makes provision for the transportation of pupils in all village and 
rural school districts, and is the general section upon the subject of transportation 
and applies to all schools except those for which provision is specially made in 
other sections of the General Code. 

Section 7730 G. C. provides in part (107 0. L., 638) : 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide and 
in such rural school district shall provide, for the conveyance of all pupils 
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of legal school age, who reside in the territory of the suspended district, 
to a public school in the rural or village district, or to a public school in 
another district. *· * * *" 

This section provides for the transportation of pupils in districts where a 
part or all of the schools are suspended, and the pupils are assigned to another 
school or schools of the district or to another school or schools of another district, 
and it is the general provision of law with reference to the transportation of 
pupils in suspended school districts. 

Section 7733 G. C. provides : 

"At its option the board of education in any village school district may 
provide for the conveyance of the pupils of the district or any adjoining 
district, to the school or schools of the district, the expense of conveyance 
to be paid from the school funds of the district in which such pupils 
reside. But such boards as so provide transportation, shall not be re
quired to transport pupils living less than one mile from the school house 
or houses." 

This section applies only to the transportation of pupils of a village school 
district or of a district which adjoins a village school district and the transporta
tion instead of being from the district to another district, or from schools which 
are suspended, it applies to the transportation or conveyance of pupils "to the 
school or schools of the district." That is, the board of education of a village 
district may provide for the conveyance of the pupils of such village district, or, 
under the provisions of said section may provide for the conveyance of the pupils 
of an adjoining district to the school or schools of such village district, and the 
expense of such conveyance shall be paid from the school funds of the district in 
which such pupils reside. Such board of education, however, could not provide for 
the conveyance of pupils of an adjoining district at the expense of such adjoining 
district, without an agreement with the board of education of such adjoining dis-
trict therefor. · ., · 

Section 7748 G. C. refers to the transportation of high school pupils and reads: 

"A board of education providing a third grade high school as defined 
by law shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years, or at 
a second grade high school for one year. Should pupils residing in the 
.district prefer not to attend such third grade high school, the board of 
education of such district' shall be required to pay the tuition of such pupils 
at any first grade high school for four years, or at any second grade high 
school for three years and a first grade high school for one year. Such a 
board providing a second grade high school as defined by law shall pay 
the tuition of graduates residing in the district at any first grade high 
school for one year; except that, a board maintaining a second or third 
grade high school is not required to pay such tuition when the maximum 
levy permitted by law for such district has been reached and all the funds 
so raised are necessary for the support of the schools of such district. 
No board of education is required to pay the tuition of any pupil for more 
than four school years; except that it must pay the tuition of all successful 
applicants, who have complied with the further provisions thereof, residing 
more than four miles, by tlze most direct route of public travel, from tlze 
high school Provided by the board, whm such applicants attend a nearer 
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high school or iu lieu of pa:yi11g such tuition the board of educatio1~ main
tai11i11g a high sclzool ma:y pay for the trallsportatioll of the pupils living 
Hwre than four miles from the said high sclzool, maintained by tlze said 
board of cducatioJZ tu .said lziglz school. \Vherc more than one high school 
is maintained, by agreement of the board and parent or guardian, pupils 
may attend either and their transportation shall be so paid. A pupil living 
in a village or city district who has completed the elementary school course 
and whose legal residence has been transferred to a rural district in this 
state before he hegins or completes a high school course, shall be entitled 
to all the rights and privileges of a resident pupil of such district." 
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That is, under the provisions of said section a board of education which 
maintains a high school, shall pay the tuition of pupils of said district who reside 
more than four miles from such high school, but if such board provides trans
portation for such pupils to the high school maintained by the board, then the 
board is exempted from the payment of any tuition at another high school for 
such pupils who so reside more than the four miles from the high school main
tained by the board. 

Section 7749 G. C. provides: 

"\\'hen the elementary schools of any rural school district in which 
a high school is maintained, are centralized and transportation of pupils 
is provided, all pupils resident of the rural school district who have com
pleted the elementary school work shall be entitled to transportation to 
the high school of such rural district, and the board of eduration thereof 
shall he exempt from the payment of the tuition of such pupils in any 
other high school for such a portion of four years as the course of study 
in the high school maintained by the board of education includes." 

This section refers to the schools where centralization is had, and provides 
that all pupils who arc residents of the rztral school district who have completerl 
the elementary work, shall be entitled to tramportation to the high school of such 
rural district, and that when the board of education provides such transportation, 
it shall be exempt from the payment of such tuition of pupils at other high 
schools for such portion of four years as the course of study in the high school 
maintained by the board of education includes. That is, if it is a third grade high 
school, it would be for a period of not less than two years, and if it be a second 
grade, it would cover a period of not less than three years, and if it be a first 
grade high school, it would cover the full period of four years, and a rural board 
of education by furnishing transportation to its high school pupils in such central
ized district, would entirely relieve itself of the payment of tuition for its high 
school pupils to other high schools in the state for such a portion of four years as 
the course of study in the high school maintained by the board of education in
cludes. 

The above sections and the matters referred to by them severally indicate that 
section 7731, which is the general section on transportation, refers only to the 
pupils of the elementary schools in rural and village school districts. Special 
provision having been made for the pupils of the districts where schools are 
suspended and where the pupils arc assigned to other schools, and where the 
schools arc centralized, ancl for high school pupils, can lead to no other con
clusion, it seems to me, than that the said section 7731 applies only to the pupils 
of elementary schools, and that the transportation of high school pupils being 
provided for in certain cases will exclude the payment of transportation for high 
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school pupils in all other cases. In other words, a board of education being a 
body of limited jurisdiction, can do only those things which are authorized by 
statute. 

I therefore advise you that the provisions of section 7731 do not apply to the 
transportation of high school pupils. 

911. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-LEGALITY OF CONTRACT BETWEEN :\!EM
BER A:t\D SAID BOARD, ENTERED INTO PRIOR TO TIME SAID 
PERSON BECAME MEMBER OF SAID BOARD. 

A member of a board of education cannot have an interest in a cuntract for 
the transportation of pupils with the board of which he is such uzem~er. 

One who has a contract for transportation with a board of education relin
quishes his interest in such contract when he qualifies and takes his place nn such 
board after being elected thereto. 

CoLUMBUS, OHIO, January 5, 1918. 

HoN. WAYNE STILWELL, Prosecuting Attorney, Millersburg, Ohio. 

DEAR SIR :-Your recent request for my opinion reads as follows: 

"A man who received a contract for conveyance of pupils some 
months ago was elected a member of the board at the recent election. 
Can he serve as a member of the board and hold his contract or does 
section 4757 G. C. apply?" 

Several questions may naturally arise from the facts contained in your in
quiry, the first being: May a member of a board of education have an interest 
in a contract with the board of which he is such member? 

Pertinent to the above is section 4757 G. C., which reads in part as follows: 

"No member of the board of education shall have directly or indi
rectly any pecuniary interest in any contract of the board of which he is 
a member, except as clerk or treasurer. * * * *" 

The above quoted language seems very plain and in effect provides that if a 
person is a member of a board of education, he shall not have any pecuniary 
interest, either directly or indirectly, in any contract with the board. In this case 
the board of education has entered into a contract with a certain person (whom 
we shall designate as A.), in which contract A. agreed to transport the pupils of 
the district to and from the school or schools therein, and while it is not men
tioned in your inquiry, it is only fair to presume that there is a money consider
ation to be paid to A. for said services. This gives A. a direct interest .in the 
contract and such interest would, on account of the amount to be paid for such 
services, be a pecuniary interest therein. The contract, of course, is an executory 
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one. That part of it which has been performed or which can be performed be
fore the first ::\Ion day in January, 1918, (which day is the beginning of the terms 
of new members of the board), is not affected, and it is only to that part of the 
contract which is covered by whatever services are necessary to be performed and 
by whatever money is necessary to be paid after the said first ::\Ionday in Janu
ary, 1918, that our attention will be directed. 

Assuming for the time being that A. qualifies and takes his place upon the 
board and that he continues to furnish the services of transportation, and for said 
services presents his bill to the board for allowance and for an order upon the 
treasurer, the question then is, can th~ board act upon the bill, or, in other words, 
can recovery of the amount so earned, after he is a member as aforesaid, be 
had? 

In placing a construction upon the above quoted language of said section, 
and in a case in which a person was both a member of a board of education and 
a member of a partnership which had a contract with the board, it was held in 
Grant v. Brouse, et a!., 1 0. N. P., 145, that: 

"Section 2974 R. S. ( 4657 G. C.) expressly provides that 'no member 
of a board shall have any pecuniary interest, either direct or indirect, in 
any c.ontract of the board.' The real question which arises is, are the 
acts complained of prohibited by this statute. To us it appears plain that 
the statute was intended to and does embrace in its prohibition the alleged 
transaction. '::\o member of a board shall have any pecuniary interest in 
any contract of the board,' seems so plain as not to need construction. 
The fact that Cornelius A. Brouse was at this time a member of the firm 
of C. A. Brouse & Company necessarily implies that he had a pecuniary 
interest in the contract of sale made by the firm with the board, and being 
so it was a contract the board was prohibited from making and therefore 
one it had no right to make; nor did it have any right to allow the bill 
of the firm or draw an order for its payment on the treasurer of the 
board." 

In the above case contract was entered into between the board and the 
partnership having a common member and the language of said section is given 
direct application, and it is specifically determined that the board has no right to 
draw an order for the payment of the bill of the firm. 

The same construction would apply equally to our case, and even though the 
services of transportation were rendered by A. while a member of the board, the 
board would be powerless to draw an order for the payment for said services. 

The case of Grant v. Brouse, supra, was cited with approval in State ex rei 
v. Egry, 79 0. S., 400, 418, wherein the court uses the following language: 

"In Commonwealth v. The Commissioners of Philadelphia County, 2 
S. & R., 195, Tilghman, C. ]., in considering the effect of a statute upon 
the right of the county commissioners to purchase chairs from a member 
of their own board said: 'The meaning of the law, where the words are 
ambiguous, may be best known by considering the mischief which it was 
intended to prevent. Now, it is certain that it is dangerous to permit a 
body of men entrusted with the public money to purchase from themselves 
the articles required for the public service, because men are generally 
partial to themselves, and therefore, inclined to sell their own goods to the 
best advantage, but being both buyers and sellers they could have the 
game completely in their own hands. One would suppose, therefore, if 
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words will bear it, that the manner of contracts, either for the sale of 
goods or emplo:ymeut in tlze public works, were intended to be pro
hibited.'" 

If the above view is taken in a case in which the language of the statute is 
ambiguous, it can be urged with much greater force when the language is so 
clear, plain and explicit as is that which is contained in the statute under con
sideration. 

It seems clear, then, from the above, that a member of a board of education 
cannot have an interest in a contract with the board of which he is such mem
ber, and in this instance the member who has contracted with the board to fur
nish transportation of pupils comes within the provisions of said statute. 

The next question then that naturally arises is, if a person has contracted 
with the board and the contract is not completed, can he become a member of the 
board while the contract is in force. 

It is within the province of the legislature to say what the qualifications of 
the members of the boards of education shall be. 

Cline v. :\Iartin, 94 0. S., 420; 
:Mills v. Board of Education, 54 0. S., 631; 9 0. C. C., 134. 

The legislature may also say what acts shall stand as a disqualification for 
membership on a board of education. 

29 Cyc., 1380. 

At no place in our statute is found language to the effect that a person who 
has a contract with a board of education shall be by that act alone disqualified 
from becoming a member of such board. What the statute does say is that no 
member of a board of education sha,l have an interest in any contract. If, then, 
a person who has a contract with a board of education is elected as a member 
of such board, and after being so elected duly qualifies and takes his place upon 
such board as a member thereof, he by that act causes a forfeiture and a relin
quishment of all his rights under such contract. The contract becomes void and 
no further rights thereunder can accrue to either the board of education or the 
member who was formerly a party thereto. 

It was held in Bellaire Goblet Co. v. The City of Findlay, et a!., 5 0. C. C., 
418, 429, and in a case where the same person was a gas trustee and also an 
officer in a corporation which sold its product to the city that: 

"Section 6969 of the Revised Statutes in effect provides that an offi
cer elected or appointed to any office of trust or profit, shall not be inter
terested in any contract for the purchase of any property under severe 
penalty. 

"Section 7976 of the Revised Statutes provides that an officer or 
member of the council of any municipal corporation, who is interested 
directly or indirectly in the profits of any contract, etc., shall be fined or 
imprisoned, or both. 

"So that this dual relation existing as to ~Ir. Gorby, prevented him 
from acting upon this so-called contract as a member of the board of 
gas trustees. The records show he did not act. Yet the board consisted 
of five members; each one of the members was entitled to be heard, 
each one of the members was entitled to act, but on account of the per
sonal interest of Mr. Gorby, he could not act, so that in fact five mem-
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hers constituted the board, and in law five members was a legal board, 
but through the personal interest of :\[r. Gorby the board, for the pur
pose of acting upon this contract, was reduced to four, which was not a 
legal board, and hence had no power to act. 

"It is said by Thurman, Judge, in the case of Bloom v. Richards, 2 
Ohio St. 395 : 

'That the infliction of a penalty for the commission of an act is 
equivalent to an express prohibition of such act, seems to be settled by a 
great weight of authority.' 

"Also in the case of Doll v. The State, 45 Ohio St., 449, \Yilliams, 
Judge, says : 

'To permit those holding offices of trust or profit to become inter
ested in contracts for the purchase of the property for the use of th:: 
state, county or municipality, of which they are officers, might encourage 
favoritism and fraudulent combinations and practices not easily detected, 
and thus make such officers charged with the duty of protecting those 
whose interests are confided to them, instruments of harm. The surest 
means of preve11ting this was to prohibit all such co11tracts.'" 
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In our case, however, the statute expressly prohibits the act, and therefore any 
attempt on the part of the board of education and a member to enter intu a con
tract would be invalid. In this instance the great weight of authority is not only 
followed, but the language of the statute itself wherein the prohibition is contained. 
If, then, there is no way to prevent the person who has a contract with the board 
from becoming a member of the board, and if the contract with the board would 
be an invalid one, then a person who has such contract and does so become a 
member of the board necessarily invalidates and makes void the contract to 
which he was a party prior to his !Jecoming a member of the board. 

In Pickett v. School District Xo. 1, etc., 25 Wise., 551, it is held: 

"It is a violation of the trust for several p('rsons, holrling together a 
fiduciary relation to others, to contract with one of t!Jeir own number in 
matters relating to such trust. Paine, ].. says : 

'The general principle upon which this proposition must rest is, that 
no man can faithfully serve two masters whose interests are in conflict, 
and as man usually and naturally prefer their own interests to those of 
others, where one attempts to act in a fiduciary capaci~y for another, the 
law will not allow him, while so acti11g, to deal z,;ith himself ilz his in 
dividual capacity.'" 

In Cumberland Coal Co. v. Sherman, 30 Barb., 553, Davies, J., uses the fol
lowing language: 

"Neither are the duties or obligations of a director or trustee altered 
from the circumstances that he is one of a number of directors or trus
tees, and that this circumstance diminishes his responsibility, or relieves 
him from any incapacity to deal with the property of his cestui que trust. 
The same principles apply to him as one of a number, as if he was act
ing as a sole trustee. * * * * * * 

"In the language of the plaintiff's counsel, it is justly said: '\Yhether 
it be a director dealing with the board of which he is a member, or a 
trustee dealing with his co-trustees and himself, the real party in inter
est, the principal, is absent; the watchful and effective self-interest of the 
director or trustee seeking a bargain, is not counteracted by the equally 
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watchful and effective self-interest of the other party, who is there only 
by his representatives, and the wise policy of the law treats all such cases 
as that of a trustee dealing with himself.'" 

In the case of People v. The Township Board of Overyssel, 11 ::--.Iich., 222, 
Manning, ]., said : 

"All public officers are agents and their official powers are fiduciary. 
They are entrusted with public functions for the good of the public-to 
protect, advance and promote its interests and not their own; and a greater 
necessity exists than in private life to remove from them every induce
ment to abuse the trust reposed in them, as the temptations to which they 
are sometimes exposed are stronger and the risk of detection and exposure 
is less." 

In Waymire et a!. v. Powell, et a!., 105 Ind., 328, the first syllabus of the case 
reads: 

"A board of county commiSSioners can make no contract of any kind 
with one of its members and no legal allowance can be made by such 
board to a county commissioner for services voluntarily rendered or things 
voluntarily furuished the county by him." 

Mitchell, J., page 352, says: 
"Upon every claim that is presented for allowance the county is en

titled to the unbiased judgment of its board of commissioners. The law 
does not yet recognize it as a fact that members of boards of commis
sioners, or of any other tribunal, can sit as judges in their own cases. 

* * * *" 

It seems clear to me, from the above and many other authorities examined, 
that no order can be drawn by the board in favor of one of its members for any 
services which such member would perform, and especially in the face of a statute 
which specifically prohibits the board from entering into any contract with a mem
ber thereof. 

Answering your question specifically, then, I advise you that a person who has 
had a contract with the board of education for the transportation of pupils may 
be elected to and may become a member of a board of education, but from the 
time he becomes such member he cannot further carry out the conditions of his 
contract, for a member of a board of education shall not have, directly or in
directly any pecuniary interest in any contract of the board of which he 1s a 
member, except as clerk or treasurer. Very truly yours, 

912. 

}OSEPH ::VfcGHEE, 

Attorney-General. 

BOARD OF EDUCATION-WHICH MAINTAIXS NO HIGH SCHOOL
LIABILITY FOR TUITIO~ OF PUPIL WHO ATTEXDS IX AXOTHER 
DISTRICT. 

A board of education which maintains no high school is liable for tuition of 
a high school pupil who attends high school in a district other than in the district 
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of the residence of S11ch pupil, due notice in •writing being givm to the clerk of 
the board of education U'lzerciu such pupil resides of the name of the school to be 
attended and the da:,• the attendance is to begin, even if such pupil at the same 
time attends the normal department of such high school in addition to the regular 
high school attendance. 

CoLUMBUS, OHIO, January 5, 1918. 

Hox. J.u!ES \\". DARIIY, Prosecuting Attonze:,•, JlcArtlzur, Ohio. 
DE.\R SrR :-Your request for my opinion covers the following statement of 

facts: 

"l\1iss \V. E., a Boxwell-Patterson graduate from the eighth grade of 
Huntington township, Gallia county, Ohio, came to \Vilkesville county nor
mal school, located at \Vilkesville, Vinton county, Ohio, during the term 
of 1915-16. 

"l\Ir. L., a high school inspector, visited the county normal school and 
found that l\Iiss \\'. E. had only one year of high school work completed. 
He therefore directed her to take half high school work and half normal 
work so that she could complete her high school work. This she did for 
the full eight months of school and received her high school credit for 
the same. \Ve asked the Huntington township school board to pay her 
high school tuition, but they have refused to do so on the ground that 
she was a normal student. The Huntington township school board main
tains no high school of any kind. The \Vilkesville board asks that the 
Huntington board pay the above named tuition on the ground that she, 
l\Iiss E., was a regular high school student, taking up a certain amount of 
the high school teacher's time and denying that time so taken up to the 
\Vilkesville scholars. * * * *" 

"The question is, can the \Vilkesville board of education recover the 
tuition from the Huntington township board or can it only recover a 
part?" 

Upon my request for additional facts you state that the Huntington township 
rural school district board of education has entered into no contract with the board 
of education of the same or an adjoining township for the educa'tion of its high 
school pupils and that the Huntington township rural school district board of 
education has not paid high school tuition for Miss W. E. for four school years, 
and that due notice in writing was given to the clerk of the board of education of 
the Huntington township rural school district that l\Iiss \V. E. would attend the 
Wilkesville high school and the date the attendance was to begin and that the 
said board of education paid the tuition at said high school for the first half of 
the school year, and it is only as to the payment for said second half that any 
question is raised. 

Your question involves a consideration of those sections of the General Code 
which refer to county normal schools and those which refer to the payment of 
tuition of high school pupils. 

Section 7654-1 of the General Code provides: 

"Boards of education which maintain first grade high schools in vil
lage or rural districts may establish normal departments in such schools 
for the training of teachers for village and rural schools. Not more than 
three such normal schools shall be established in any one county school 
district, and not more than one such department shall be maintained in 
any village or rural district. At least one such school in each county 
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shall be located in a rural district or in a village with less than 1,500 
population, and not more than one such school in each county shall be 
located in a village having a population of 1,500 or more. Schools desiring 
such a department shall make application therefor to the superintendent 
of public instruction and a copy of such application shall be filed with the 
county superintendent. The superintendent of public instruction shall 
examine all applications and shall designate such schools as may establish 
such departments." 

It is a condition precedent, therefore, that the board of education which de
sires to establish a normal department in the schools of its district shall maintain 
a first grade high school and that the normal department is operated as a depart
ment of such first grade high school for the training of teachers for village and 
rural schools. 

Section 7654-2 G. C. provides : 

"Each high school normal department shall offer at least a one-year 
course for the training of teachers. The entrance requirements of such 
departments shall be fixed by the superintendent of public instruction. 
Such departments may offer short courses during the school year, but 
shall not offer summer courses unless practice departments are main
tained during such courses." 

Section 7654-5 G. C. provides: 

"The board of education in any village or rural school district which 
maintains a normal training department approved by the superintendent 
of public instruction shall receive from the state the cost of maintaining 
such department in a sum not to exceed one thousaud dollars per annum 
for each school so maintaiued. Such amount shall be all01ced by the auditor 
of state upon the approzral of the superinteudeut of public ius/ruction * * *." 

So that, where the board of education does maintain such normal training de
partment in connection with and as a part of a first grade high school, the cost of 
so maintaining such department shall be paid by the state, provided such cost does 
not exceed the sum of one thousand dollars per annum. Xothing is said in any 
of the aforesaid sections with reference to the payment of tuition and none can 
be charged and collected in such normal training department. Therefore whatever 
tuition may be charged, if any is charged, must be in connection with the high 
school work outside of the normal training department, and it is then as to that 
part of your inquiry that my attention shall now be directed. 

Tuition of pupils who are eligible to attend high schools is provided for by 
section 7747 et seq., of the General Code. Section 7747 G. C., as amended in 107 
0. L., 621, reads : 

"The tuition of pupils who are eligible for admission to high school and 
who reside in village or rural districts, in which 110 lzigh school is mail!
tained, shall be paid by the board of education of the school district in 
which they have legal school residence, such tuition to be computed by 
the month. An attendance any part of the month shall create a liability for 
the entire month. X o more shall be charged per capita than the amount 
ascertained by dividing the total expenses of conducting the high school of 
the district attended, which may include charges not exceeding five per 
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cent per annum and depreciation charges not exceeding five per cent per 
annum, based upon the actual value of all property used in conducting 
said high school by the average monthly enrollment in the high school of 
the district. The district superintendent shall certify to the county super
intendent each year the names of all pupils in his supervision district who 
have completed the elementary school work, and arc eligible for admis
sion to high school. The county superintendent shall thereupon issue to 
each pupil so certified a certificate of promotion which shall entitle the 
holder to admission to any high school. Such certificate shall be fur
nished by the s,uperintendent of public instruction." 
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This section gives the authority generally for the collection of high school 
tuition by one board of education from another board of education which main
tains or provides no high school. But before the last mentioned board, that is the 
board of education of the residence of such pupil, can be charged such tuition, a 
notice in writing must be given to the clerk of the hoard of education in which 
the pupil resides, in which notice the name of the school to be attended and the 
date of attendance is to begin shall be stated, and the notice shall be filed not less 
than five days previous to the beginning of attendance. Said provision is found 
in section 7750 G. C., which provides in part as follows: 

"* * * In case no such agreement is entered into, the school to be 
attended can be selected by the pupil holding a diploma, if due notice in 
writing is given to the clerk of the board of education of the name of the 
school to be attended and the date the attendance is to begin such notice 
to be filed not less than five days previous to the beginning of attendance." 

You state that such due notice in writing was given to the <"lerk of the board 
of education of the Huntington township rural school district that said Miss W. E. 
would attend the Wilkesville high school and that the first half vf her tuition at 
such school was paid, but refusal is made as to the last half year on the ground that 
said student was enrolled in the normal department of said high school at the same 
time she was taking her high school work. I know of nothing in the statutes that 
relates to the payment of tuition for high school pupils which compels any high 
school student to take any particular class or amount of work at a high school in 
order that the tuition of such pupil may be collected from the hoard of education 
of the district in which such pupil resides when such board of education of the 
residence of such pupil maintains no high school. 

It is provided in section 7748 G. C. that no board of education is required to 
pay the tuition of any pupil for more than four school years and that if the board 
of education maintains a third grade high school it shall only be required to pay the 
tuition of graduates from such school at a first grade high school for two years, 
or at a second grade high school for one year, except that where pupils which re
side in the district prefer not to attend a third grade high school, then the board 
shall pay the tuition at a first grade high school for four years, or a second grade 
high school for three years and ·a first grade high school for one year. But there 
is nothing in any of said sections which prevents a pupil from attending a first 
grade high school for any number of years over four. The only condition is that 
the board shall not be required to pay the tuition for more than four years. ::\Iani
festly, then, if in your case :\Iiss \V. E., who was entitled to attend the high school, 
could take whatever work she desired or was capable of taking in said high school, 
and the board of education maintaining such high school was entitled to tuition on 
account of the attendance of such pupil, the fact that she took work in the normal 
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department, in addition to the high school work, is no bar to the claim for tuition 
because you state as a fact in your letter that she received her high school credit 
for the full eight months' work taken by her in the high school. That said pupil 
was also a student in the normal department made her no less a student in at
tendance at the regular high school outside of such normal department. She at
tended the classes in such high school. She received instruction at said high school 
and she procured her full year's credit just the same as though she had not been 
in attendance at the normal department. Now the board of education of the dis
trict of her residence could justify its action in paying one-half of the year's tuition 
and then refuse to pay the other half is not explained. 

I can come to but one conclusion and that is that the Wilkesville board of 
education is entitled to recover for the tuition of Miss W. E. from the board of 
education of the district of her residence for the last half of said school year. 

913. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LIABILITY OF OFFICER OF MUNICIPAL WATERWORKS-FOR FUR
NISHING WATER TO PERSONS AND INSTITUTIONS WITHOUT 
CHARGE AND WITHOUT AUTHORITY OF LAW. 

Where departments, institutiot~s or individuals recei~'e water from a municipal 
waterworks without charge and without authority of law, the officer responsible for 
the management of such waterworks may be held civilly liable for water so fur
nished, and a reasonably accurate estimate of the water so furnished, based upon 
the circumstances of each particular case, may be the basis of recovery. 

CoLUMBUS, OHIO, January 5, 1918. 

Bureau of Inspection and Supervision of Pul?lic Offices, Columbus, Ohio. 

GENTLEMEN :-Under recent date, you submit the following question for answer: 

"Our examiners of public utilities have ascertained for a long time 
past that much water is furnished free by the waterworks departments of 
various cities in addition to such water as may be furnished free under the 
provisions of section 3963 G. C. As such water is furnished without any 
method of measurement, the financial value could not be ascertained and 
would be most difficult to estimate in numerous cases. In fact, it could not 
be safely estimated. \Ve have criticised this for a long time, and while we 
have made correction in certain instances, we have been unable to cause 
correction in others. 

Question: Can departments, institutions or individuals receiving such 
water without authority of law, or the officer responsible for the conduct of 
the waterworks, or both, be held financially responsible for such free water 
on an estimate which might be made but could not be definitely verified?" 

Your question involves a construction of the provisions of section 3963 General 
Code. This section provides as follows : 

"No charge shall be made by the director of public service in cities, or 
by the board of trustees of public affairs in villages, for supplying water 
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for extinguishing fires, cleaning fire apparatus, or for furnishing or sup
plying connections with fire hydrants, and keeping them in repair for fire 
department purposes, the cleaning of market houses, the use of any public 
building belonging to the corporation, or any hospital, asylum, or other 
charitable institutions, devoted to the relief of the poor, aged, infirm, or 
destitute persons, or orphan or delinquent children, or for the use of public 
school buildings; but, in any case where the said school building, or build
ings, are situated within a village or cities, and the boundaries of the 
school district include territory not within the boundaries of the village or 
cities in which said building, or buildings, are located, then the directors 
of such school district shall pay the village or cities for the water furnisher! 
for said building or buildings." 
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This section enumerates the purposes for which a city or village may furnish 
water free of charge. The enumeration of these purposes excludes all others. 
There is, therefore, an implied duty placed upon those in charge of a municipal 
water plant to charge all other persons for water received by them. 

This was the holding of Honorable U. G. Denman, attorney-general, in an 
opinion to your department under date of illay 16, 1910, and recorded in the at
torney general's report for 1910, at page 376. A like holding was made by Honorable 
T. S. Hogan, attorney-general, in an opinion to Honorable Stanley K. Henshaw, 
under date of June 26, 1912, and recorded in volume 2, page 1979, of the reports 
of the attorney-general for the year 1912. 

You state that in a number or" instances officers have been furnishing water 
free of charge to others than those mentioned in section 3963 General Code, and 
you inquire as to the civil liability of those who receive water without charge and 
of the officer who is guilty of furnishing such water free of charge without author
ity of law. 

Where persons or institutions receive service from a municipal corporation 
free of charge, which under the statutes is to be paid for, such persons or institu
tions would be required to pay the usual charge made to other persons for such 
service. There is an implied contract to pay what such service is reasonably worth. 

Under the provisions of section 4326 General Code, the director of public serv
ice is given the management of the municipal waterworks. This section reads as 
follows: 

"The director of public service shall manage municipal water, lighting, 
heating, power, garbage and other undertakings of the city, parks, baths, 
playgrounds, market houses, cemeteries, crematories, sewage disposal plants 
and farms, and shall make and preserve surveys, maps, plans, drawings and 
estimates. He shall supervise the construction and have charge of the 
maintenance of public buildings and other property of the corporation not 
otherwise provided for in this title. He shall have the m~nagement of all 
other matters provided by the council in connection with the public serv
ice of the city." 

This section places upon the director of public service the duty of managing 
the waterworks plant of the city and to collect for the service rendered, unless he 
is authorized by section 3963 General Code, to furnish water free of charge. 

Therefore, if such officer furnishes water to persons or institutions without 
charge, in violation of law, after attention is called thereto by your examiners, he 
would also be civilly liable to the municipality for any and all losses incurred by 
his official conduct. 
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You state that it is not now possible to ascertain the exact amount of water 
• used by these individuals and institutions. Under such circumstances, it is per

missible to make a reasonable estimate of the amount of water consumed. Such 
estimate must be based upon such facts as might be reasonably ascertained; for 
example, the size of the pipe supplying such water, the length of time the water 
is used and the continuous or intermittent use of the water, or any other circum
stance that would tend to show the amount of water consumed. 

If the municipality has a flat rate for charges to consumers who have no meters, 
such flat rate would apply. If there is no flat rate, then a reasonably accurate 
estimate of the amount of water used would be sufficient upon which to base a re
covery. 

914. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 

STREET IMPROVEMENT-COUNCIL CANl\OT PROVIDE FOR BO~D 
ISSUE FOR CITY'S SHARE OF COST OF BOND ISSUE IN AXTICI
PATION OF SPECIAL ASSESS:\iENT FOR PROPERTY OWNERS' 
SHARE. 

It would be illegal for. a city council to provide· in one ordinance for an issue 
of bonds for the city's portion of the cost and expense of a street improvement 
and for an issue of bonds in anticipation of special assessments for the property 
owners' share, since there should be separate and distinct ordinances or legisla
tion for each particular issue. 

CoLlJ:IrBus, OHIO, January 5, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-You submit for my opinion the following request : 

"The city's portion of a special assessment improvement is a general 
bonded debt, when covered by bond issue, the property owners' portion, of 
course, being assessment bonded debt. The records of the sinking fund 
to be consistent would have to treat the general portion separate and dis
tinct from the assessment portion. 

QUESTION: Is it legal for the officers of a municipality to com
bine the city's portion and the property owners' portion into one, and issue 
bond or bonds covering both ; in other words, a combined bond issue?" 

Section 3821 G. C. provides : 

"A municipality may issue and sell bonds as other bonds are sold to 
pay the corporation's part of any such improvement, and may levy taxes 
in addition to all other taxes authorized by law to pay such bonds and 
the interest thereon." 

Section 3939 G. C., as amended 107 Ohio Laws, 553, reads, in part: 

"\Vhen it deems it necessary, the council of a municipal corporation, 
by an affirmative vote of not less than two-thirds of the members elected 
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or appointed thereto, by ordinance, may issue and sell bonds in such 
amounts and denominations, for such period of time, and at such rate of 
interest, not exceedin;; >.ix per cent. per annum, as said council may deter
mine and in the manner provided by law, for any of the following speciftc 
purposes: 

* * * * 
22. For resurfacing, repaumg or improving any existing street or 

streets as well as other public highways. 
23. For opening, widening and extending any street or public highway. 
24. For purchasing or condemning any land necessary for street or 

highway purposes, and for improving it or paying any portion of the cost 
of such improvement. 

* * * *" 
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A city may provide under either of the foregoing sections for its share of 
the cost of a particular street improvement. 

Heffner v. City of Toledo, 75 0. S. 413. 

Section 3914 G. C. provides for the issuing of bonds for the property owners' 
share in anticipation of special assessments, and reads as follows: 

":\funicipal corporations may issue bonds in anticipation of special as
sessments. Such bonds may be in sufficient amount to pay the estimated 
cost and expense of the improvement for which the assessments are 
levied. In the i:-:suance and sale of such bonds the municipality shall be 
governed by all restrictions and limitations with respect to the issuance 
and sale of other bonds, and the assessments as paid shall be applied to 
the liquidation of such bonds." 

It is also provided in said section 3914 that the assessments as paid shall be 
applied to the liquidation of such bonds. 

Section 3892 G. C. reads : 

"\Yhen any special assessment is made, has been confirmed by coun
cil, and bonds, notes or certilicates of indebtedness of the corporation are 
issued in anticipation of the collection thereof, the clerk of the council, on 
or before the second :\!onday in September, each year, shall certify such 
assessment to the county auditor, stating the amounts and the: time: of pay
ment. The county auditor ~hall place the assessment upon the tax list in 
accordance therewith and the: county treasurer shall collect it in the same 
manner as other taxes are collected, and when collected pay such assess
ment to the treasurer of the corporation, to be by him applied to the pay
ment of such bonds, notes or certificates of indebtedness and interest 
thereon, and for no other purpose. For the purpose of enforcing such col
lection, the county treasurer shall have the same power and authority as 
allowed by law for the collection of state and county taxes." 

The latter section provides for the collection of special assessments in anticipa
tion of which bonds, notes or certificates of indebtedness have been issued, and re
quires that said assessments when collected shall be paid to the treasurer of the 
corporation and applied by him to the payment of such bonds, notes or certificates 
of indebtedness and interest thereon, and for no other purpose. 
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Section 3949 G. C. provides: 

"The 'net indebtedness' prescribed in sections three and ten (G. C. 
sections 3941 and 3948) of this act shall be the difference between the par 
value of the outstanding and unpaid bonds and the amount held in the sink
ing fund for their redemption. In ascertaining the limitations of one per 
cent, four per cent and eight per cent herein prescribed, the following 
bonds shall not be considered : 

a. Bonds issued prior to April 29, 1902. 
b. Bonds issued to refund, extend the time of payment of, or in ex

change for, bonds representing an indebtedness created or incurred prior 
to April 29, 1902. 

c. Bonds issued in anticipation of the collection of special assessments, 
either in original or refunded form. 

d. Bonds issued for the payment of obligations arising through emer
gencies caused by epidemics, floods or other forces of nature. 

e. Bonds issued to meet deficiencies in the revenues, as provided for in 
section 3931 of the General Code. 

f. Bonds issued for the purpose of purchasing, constructing, improving 
and extending waterworks when the income from such waterworks is suf
ficient to cover the cost of all operating expenses, interest charges and to 
pass a sufficient amount to a sinking fund to retire such bonds when they 
become due." 

It might be well to state that while the above quoted section has not been ex
pressly amended, the limitations of one per cent, four per cerrt and eight per cent 
have been changed by the operation of other sections. Under the provisions of 
section 3940 G. C., as amended 107 0. L. 578, the one per cent limitation was changed 
to one-half per cent, and under the provisions of section 3952 G. C. on and after 
October 1, 1911, the four per cent limitation was reduced to two and one-half per 
cent and the eight per cent limitation to five per cent. 

It is obvious from the provisions of said last quoted section that bonds issued 
in anticipation of the collection of special assessments, either in original or refunded 
form, are placed in a different classification from other. bonds in considering what 
is meant by the "net indebtedness" of a municipality. 

From all the foregoing sections from which quotations have been made and to 
which reference has been had heretofore it is gathered that the legislature has pro
vided one scheme for bonds that are issued to provide funds for the city's share of 
a street improvement on the assessment plan, and a different one for bonds that 
are issued in anticipation of special assessments for the property owners' share. In 
view of this fact it would seem to follow that the legislature intended that there 
should be a separate proceeding in respect to the issue of each particular kind of 
bonds. If such had not been the intention of the legislature it would have been 
unnecessary for it to enact all of the separate and distinct provisions for each par
ticular kind of bonds. 

Our supreme court in the case of Gas and Water Co. v. City of Elyria, 57 0. S., 
374, had occasion to consider the question of the right of the city council to provide 
in one piece of legislation or proceeding for the issue of bonds for the purchase of 
waterworks and the erection of a new waterworks. Branch 4 of the syllabus reads 
as follows: 

"The purchase of waterworks, and the erection of new ones, are distinct 
measures, requiring different proceedings; and a resolution of council which 
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combines both as one, and provides for the submission, in that form, of the 
question of the issue and sale of the bonds of the municipality for both 
purposes combined, is unauthorized, and ineffectual for either purpose; nor 
can it be made effectual for either, by the elimination of the other in the 
proceedings subsequent to the resolution. It is the policy of the statute that 
each measure for which it is proposed to issue and sell the bonds of the 
corporation shall stand on its own merits, unaided by combination with 
others, and that it be voted upon as an independent measure, by the coun
cil and electors, uninfluenced by such combination." 
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In view of all the foregoing, then, I advise you that it is my opinion that it 
would be iJiegal for a city council to provide in one ordinance for an issue of 
bonds for the city's portion of the cost and expense of a street improvement and 
for an issue of bonds in anticipation of special assessments for the property owners' 
share, since there should be separate and distinct ordinances or legislation for each 
particular issue. 

915. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CORPORATIONS-MAY INCREASE PREFERRED STOCK WITHOUT 
AMENDING ARTICLES OF INCORPORATION-CHANGES IN PREF
ERENCES, RESTRICTIONS, ETC., MUST BE EFFECTED BY AMEND
MENT OF ARTICLES OF INCORPORATION. 

Though a corporation in this state may increase its preferred stock without 
amending its articles of incorporation, such increased preferred stock uill carry the 
same dividend rate and be entitled to the same preferences and be subject to the 
same restrictions, designations, etc., applicable to the preferred stock originally pro
vided for in the articles of incorporation, and that any change in the dividend rate 
of such increased preferred stock or in the preferences, restrictions, designations, 
etc., to which the same is entitled or subject must be effected by amendment of the 
articles of incorporation by proceedings to amend such articles in the manner pro
vided in section 8719 General Code. 

CoLUMBUS, 0Hro, January 5, 1918. 

RoN. \VrLLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SrR :-This department is in receipt of a communication from you under 
date of December 13, 1917, in which you say: 

"I desire an opinion from your department whether this department 
may receive and file an increase of capital stock without an amend
ment to the articles of a corporation, increasing the preferred stock which 
is already provided for in the articles of incorporation; the new increase, 
however, having a different yearly dividend and different designations, 
preferences, restrictions, etc., from the preferred stock previously pro
vided for in the articles." 

2-Vol. I-A. G. 
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I am advised by a representative of your department that the corporation in 
question is one that has been organized for some time and that by its articles of 
incorporation it has both common and preferred stock, and it appears that the cor
poration desires to increase the amount of its authorized preferred stock, such new 
issue of preferred stock to carry a different dividend rate and otherwise to be en
titled to different preferences and to be subject to different restrictions, designa
tions, etc., from those applying to its present authorized issue of preferred stock. 

The dividend rate, preferences, restrictions, designations, etc., applicable to the 
present preferred stock of said company as stated in its articles of incorporation 
are such as are authorized by the provisions of sections 8668 and 8669 General 
Code, and before the amendment of the last named section in 107 0. L. 411 these 
sections read as follows : 

"Sec. 8668. When the capital stock is to be both common and pre
ferred, it may be provided in the articles of incorporation that the holders 
of the preferred stock shall be entitled to yearly dividends of not more than 
eight per cent, payable quarterly, half yearly, or yearly out of the surplus 
profits of the company each year in preference to all other stockholders. 
Such dividends also may be made cumulative." 

"8669. A corporation issuing both common and preferred stock may 
create designations, preferences, and voting powers, or restrictions or qualifi
cations thereof, in the certificate of incorporation, and if desired, preferred 
stock may be made subject to redemption at not less than par, at a fixed 
time and price, to be expressed in the stock certificates thereof." 

The matter of increase of the authorized capital stock of corporations in this 
state is now provided for by section 8698 General Code as amended 107 0. L. 414. 
Applicable to the question at hand this section provides, in part, as follows: 

"Sec. 8698. * * * 

After the organization of the corporation, if its authorized common 
stock is fully subscribed for and an installment of ten per cent on each 
share of stock has been paid thereon, the common stock may be 'increased 
by a vote of the holders of a majority of all its stock, at a stockholder's 
meeting called by a majority of its directors, at least thirty days' notice of 
the time, place and object of which has been given by publication in some 
newspaper of general circulation and by letter addressed to each stockholder 
whose place of residence is known. 

After the organization of the corporation, the authorized capital stock 
may be increased at any time by issuing preferred stock, within the limits 
permitted by law, upon the written consent of three-fourths of all of its 
stockholders, representing at least three-fourths of both its subscribed and 
issued capital stock. 

After the organization of the corporation, if its authorized common 
stock is fully subscribed for and an installment of ten per cent on each 
share of such stock has been paid thereon, the authorized capital stock 
may also be increased by both common and preferred stock or common 
only, at a meeting of the stockholders at which all are present in person or 
by proxy and waive in writing notice of such meeting and also agree in 
writing to such increase, naming the amount thereof and the proportion of 
common and preferred stock when both are increased. In increasing the 
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authorized capital stock at any time by both common and preferred, the 
total authorized preferred stock of such corporation after such increase 
shall not exceed the limits provided by law. 

\Vhenever after organization a corporation increases its capital stock, 
the president and secretary thereof shall file a certificate setting forth the 
action taken and the amount of the increase, showing the proportion of 
common and preferred stock when both are increased, with the secretary 
of state, and no corporation shall issue or dispose of such increased stock 
until such certificate is filed. If the original articles of incorporation do 
not provide for preferred stock a certificate of increase providing for pre
ferred stock shall not be filed unless accompanied by a certificate of amend
ment to the articles of incorporation providing for the preferred stock, 
which shall be filed and recorded in the manner provided by law. 

For the purposes of this section restrictions or limitations on the 
voting power of any of the authorized capital stock shall not apply; and 
no increase of the authorized capital stock shall be made by increasing 
the par value of the shares." 
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The provisions above noted authorize an increase in either the common or pre
ferred stock of a corporation, or of both, but there is nothing in said provisions 
authorizing an increase in the preferred stock of a corporation which authorizes 
any change whatever in the provisions of the articles of incorporation with respect 
to the rate of dividend, preferences, restrictions, designations, etc., applicable to the 
preferred stock of the corporation, and clearly any increase in the preferred stock 
of the corporation by proceedings under the above quoted provisions of section 
8698 G. C. would be entitled to the same dividend and preferences and be subject 
to the same restrictions and other designations provided for in the articles of in
corporation, and any changes that may be desired as to such increased preferred 
stock with respect to the matter of dividends, preferences, restrictions, designa
tions, etc., can be effected only by an amendment of the articles of incorporation. 

"Where the method of dividing profits between preferred and ordinary 
shareholders is fixed by the incorporation paper, no alteration therein can 
be made (unless in the method, if any, provided by law for altering that 
instrument) ; and this is true although the relative rights of shareholders 
are not required by law to be determined by that instrument." 

Machen ~Iodern Law of Corporations, Volume 1, Section 536. 

In this connection it will be noted from the provisions of sections 8668, 8669 and 
8698 of the General Code that in this state the relative rights of shareholders of 
common and preferred stock, other than those prescribed by law, are required to 
be determined, if at all, by the articles of incorporation. 

Full power to effect the purposes of the corporation in question with respect 
to its increased preferred stock is provided by section 8719 General Code, as 
amended 107 0. L. 415. This section provides: 

"Sec. 8719. A corporation organized under the general corporation 
laws of the state may amend its articles of incorporation as follows: 

* * * * * * * * * • 
4. So as to increase or decrease the number of shares into which its 

capital stock is divided; to provide for preferred stock, or dispense with 
unissued preferred stock; to change unissued common stock to preferred 
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stock, within the limits permitted by law; to change unissued preferred 
stock to common stock; to add any or all of the provisions permitted by 
sections 8668 and 8669 of the General Code, or to make new provisions of 
such nature with respect to newly authorized preferred stock; or to amend 
or eliminate such provisions as to unissued preferred stock; or to add to 
the articles anything omitted from, or which lawfully might have been 
provided for originally, or to take out of the articles any unnecessary pro
visions or provisions which might lawfully have been omitted from them 
originally. But the authorized capital stock of a corporation shall not be 
increased or diminished by such amendment." 

Answering your question specifically, therefore, on a consideration of the 
statutory provisions applicable thereto, I am of the opinion that though a corpora
tion in this state may increase its preferred stock without amendL'1g its articles of 
incorporation, such increased preferred stock will carry the same dividend rate and 
be entitled to the same preferences and be subject to the same restrictions, desig
nations, etc., applicable to the preferred stock originally provided for in the articles 
of incorporation, and that any change in the dividend rate of such increased pre
ferred stock or in the preferences, restrictions, designations, etc., to which the same 
is entitled or subject must be effected by amendment of the articles of incorporation 
by proceedings to amend such articles in the manner provided in section 8719 Gen
eral Code. 

916. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PRIVATE EMPLOYMENT AGENCIES-CONTRACT I}i VIOLATIOX OF 
ACT REGULATIKG SAME. 

The act regulating private employment agencies covers persons, firms or cor
porations who agree to help others to find employment as teachers where a fee i.r 
charged for such service. 

A contract to furnish services to secure employment or help for the applicant, 
which contract contains Provisions for the furnisMng of other services to be per
formed for such applicant at a fee in excess of two dollars is in t·iolation of the 
provisions of the act regulating private emplo:>•me1zt agencies. 

CoLuMBUS, OHIO, January 5, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under recent date you submitted the following inquiry to this 
department for answer : 

"The commission desires your opinion as to whether a person, firm or 
corporation that charges a fee to applicants for employment on a contract 
enforcing the purchase of other business features at a price exceeding 
$2.00, is entitled to a license to operate a private employment agency." 

There is submitted with your inquiry a brief by Messrs. Doud, Crawfis, Brad-
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ford and Dones, attorneys at law, on behalf of their clients covering the question 
which you submit, and other questions in reference to an application for license 
as an employment agency. 

The brief of counsel and the circular and other printed matter have been care
fully considered. ~Iany questions are raised by the attorneys above named, which 
you do not submit to this department. 

The particular question submitted appears to arise from a contract to furnish 
to teachers certain service. In this contract, a copy of which is submitted, the serv
ice to be given or rendered is di\·ided into seven classes as follows: Correspondence, 
lectures, privileges, agency, compensation, purchase discounts and identification 
card. 

Your que~tion arises under the classification of service termed "Agency." This 
is the fourth class of service and reads as follows: 

"Assistance in finding a teaching position. Uniting the superintendents' 
wants and the teachers' desires in one common medium of service without 
cost to the teacher." 

Under this paragraph the corporation or club as it is called agrees to aid per
sons in finding positions as teachers. The entire service is rendered at a cost 
greatly in excess of $2.00, and there is no provision for a person to contract for 
any one branch of the service, but he must contract for the seven classes at the 
fee fixed. 

A substitute clause is submitted wherein it is attempted to designate that a cer
tain sum being less than $2.00 is to constitute the fee for the agency service, but 
there is no provision therein which will permit any one to secure the agency service 
at the fee fixed, independent of the other service to be contracted for. In other 
words, the sum designated for the agency service is an arbitrary one which cannot 
be taken advantage of by any one unless the entire fee for the seven classes of 
service is paid. This fee is greatly in excess of the $2.00 specified in the act 
regulating private employm.::nl agencies. 

Section 886 of the General Code reads as follows: 

"Xu person, firm or corporation shall open, operate or maintain a pri
vate employment agency for hire, or in which a fee is charged an applicant 
for employment or an applicant for help, without obtaining a license from 
the commissioner of labor statistics, and paying to him a fee according to 
the population of the municipality as shown by the last preceding federal 
census, viz : 

In cities of 50,000 and upward ________________________________ $100 flO 
In cities of 16,000 to 50,()()()___________________________________ 75 00 

In cities of less than 16,000----------------------------------- 50 00 
In villages -------------------------------------------------- 25 00 
The commissioner may refuse to issue or renew a license to an appli

cant if, in his judgment, such applicant has violated the law relating to 
private employment agencies, or is not of good moral character." 

This section covers all persons, firms or corporations which charge a fee to an 
applicant for employment or an applicant for help. 

In section 894 General Code the term "applicant for employment" is defined. 
This section reads: 

"The term 'applicant for employment' as used in the laws governing 
private employment agencies shall mean any person seeking work of a moral 
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character, and 'applicant for help' shall mean any person seeking help in 
any legitimate enterprise. Xothing in such laws shall limit the meaning 
of the term 'work' to manual labor, but it shall include professional serv
ice and all other legitimate service. All moneys received from fees and 
fines as provided by the laws governing private employment agencies, shall 
be paid into the state treasury by the commissioner of labor statistics in the 
manner provided by law." 

Although you do not submit the question it is contended in the brief of the 
attorneys above named that this act does not apply to persons seeking positions for 
others as teachers. This contention is not sound. The act clearly contemplates 
that all persons who aid others in securing work, whether that work be of manual 
labor or for professional service, shall be included within the terms of the act where 
a fee is charged the applicant for such service. 

It is clear therefore that the act will cover persons or corporations who agree 
to help others to find employment as teachers. 

Under the provisions of section 890 General Code, a limit is placed upon the 
amount that may be charged to applicants seeking employment. This section reads 
as follows: 

"When a registration fee is charged for receiving or filing applications 
for employment or help, it shall not exceed two dollars, for which a re
ceipt shall be given containing the date, name of applicant, amount of fee 
and character of employment or help desired. If the applicant does not 
obtain a situation or employment through the agency within one month 
after registration, and makes a demand therefor within thirty days after 
the expiration of such period, the fee paid by him shall be returned to the 
applicant by the person in charge of the employment agency." 

The fee herein fixed shall not exceed two dollars. 
Section 893 General Code reads as follows: 

"Except an employment agency of a charitable organization, a person, 
firm or corporation furnishing or agreeing to furnish employment or help, 
or displaying a sign or bulletin, or offering to furnish employment or 
help through the medium of a circular, card or pamphlet, shall be deemed 
a private agency, and subject to the laws governing such agencies." 

The copy of contract submitted is a printed form upon the back of which is 
contained certain information which may be designated a circular or pamphlet 
within the meaning of the above section. 

It is my opinion that the contract submitted comes clearly within the provisions 
of the act regulating private employment agencies. 

This act was enacted for the purpose of alleviating certain evils which had 
arisen in the business of seeking positions for others for hire. These statutes pro
vide the manner in which private employment agencies may conduct their busi
ness. A limitation is placed upon the charge that may be made for receiving or 
filing applications for employment or help. Any provision of a contract by which 
a larger fee would be secured for receiving or filing such applications would be in 
violation of section 890 General Code. 

In the present case other services are rendered for which a fee may be legally 
made, but this fee is in excess of the two dollar limitation contained in the act 
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now under consideration. There is no provision which specifies the amount that is 
charged for the agency service, or that permits any person to secure the agency 
service independent of the other services rendered. 

To permit persons to combine service as an employment agency with other 
services, at a fee in excess of two dollars, where the agency service could not be 
secured independently at a fee of two dollars or less as limited by section 890 Gen· 
era! Code, would lay down the bars and permit various subterfuges by which the 
provisions regulating private employment agencies could easily be evaded. This 
would tend to bring about the same conditions which existed prior to the enact
ment of this act, which condition this act sought to remedy. 

It is my opinion that a contract to furnish services to secure employment or 
help for the applicant, which contract contains provisions for the furnishing of 
other services to be performed for such applicant at a fee in excess of two dollars, 
is in violation of the provisions of the act regulating private employment agencies. 

You ask further whether or not a person, firm or corporation entering into 
such a contract is entitled to a license to operate as a private employment agency. 
Persons or firms entering into such contracts if granted a license could not con
tinue their present form of contract. The service as an employment agent should 
be independent of any other service unless the fee for all services rendered would 
come within the limitation fixed by section 890 General Code. 

Tt is within the discretion of your department to detenniue the persons who 
shall be entitled to a license to operate a private employment agency. From the 
conclusions above reached you can determine the right of the person in question 
to secure such a license. Very truly yours, 

917. 

JOSEPH :\IcGHEE, 
Attorney-General. 

BOARD OF EDUCATIOX-EFFECT OF FAILURE TO ELECT ::\1£:\IBER 
FOR SHORT TER:\I IX JANUARY, 1913, UXDER JUXG-S::\IALL LAW 
-IN CASE NO ELECTION IS HELD-OLD ::\1E:\IBER HOLDS OVER
WHEX PERSOXS ARE CAXDIDATES FOR RE-ELECTIOX BEFORE 
EXPIRATIO~ OF TERM-DOES XOT EFFECT PROPERLY ELECTED 
CANDIDATES. 

Where there is a failure to elect a member of a board of education for the 
short term uuder the provisions of the lung-Small school board law in 1913, Ito such 
election can be had for such short term thereafter. 

In case there is no election for a member of a board of education, the old mem
ber will hold over for the full term of four :J'ears. 

Where the Present members of a board of education, whose terms do uot ex
pire, are candidates for re-election, but who do not receive sufficient votes to be 
elected, the fact that they were such candidates can mal~e no difference in the elec
tio~t of those persons who Zc'ere properly elected. 

CoLu~rsus, 0Hro, January 5, 1918. 

Hox. 0THO \V. KENNEDY, Prusccutiuy Attomey, Bucyrus, Ohio. 

DEAR SJR:-Your request for my opinion reacls as follows: 

"I desire your opinion on the matters hereinafter set forth, relative 
to the board of education of the Galion city school district. 
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"On August 25, 1913, the board of education adopted the following 
resolution : 

'RESOLUTIO~ 

Reorganizing the board of education of the Galion city school district 
so as to comply with the provisions and requirements of the General Code 
of the state of Ohio. 

Be it resolved by the board of education of the Galion city school dis
trict, state of Ohio: 

That in full compliance with the requirements of section 4698, both in
clusive of the General Code of the state of Ohio, the board of education 
of said Galion city school district be reorganized and composed as follows: 
All members in office at the time this resolution takes effect shall serve 
the unexpired terms for which they were respectively elected and until 
their successors are elected and qualified. To fill the place of the three (3) 
members of the board of education whose terms expire on the day pre
ceding the first Monday in January, 1914, two (2) members of said board 
shall be elected at the general election for the year 1913, so as to reduce 
said board to five (5) members, and on and after said last mentioned date 
the board of education of the Galion city school district, state of Ohio, shall 
be composed of five (5) members, who shall possess the qualifications re
quired by law and shall be elected at large by the qualified electors of said 
school district. 

To further carry out the intent and purposes of the provisions of the 
General Code above referred to it is hereby provided that the two (2) 
members of said board to be elected in the year 1913 be elected each for 
a term of four (4) years. At the general election for the year 1915, three 
members of said board shall be elected, one of said members for a term of 
two years (2), and each of said other two (2) members for a term of 
four (4) years. In the years following the year 1915, two (2) members 
shall be elected in the year preceding, and three (3) members shall be 
elected in the year following the calendar year divisible by four, and their 
terms shall be for four ( 4) years each and until their successors are elected 
and qualified. 

That the clerk of this board is hereby atithorized and directed to notify 
the board of deputy state supervisors of elections of the passage of this 
resolution, by mailing a copy of this resolution to said board. 

Passed August 25, 1913. 
Attest : C. C. CoYLE, 

Clerk. 
JoHN J. ScHAEFER, 

Preside11t.' 

On the -------- day of ---------------------· 1917, this resolution was 
amended, as follows: 

'RESOLUTION 

Amending the resolution of August 25, 1913, reorganizing the board 
of education of the Galion city school district so as to comply with the 
provisions and requirements of the General Code of the state of Ohio, by 
providing for the election of five (5) members of said city school district 
in 1917, at the general election for the said year. 
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\Yhereas, it is prodded by the General Code of Ohio and by resolu
tion of the board of education of the Galion city school district, that said 
board of education shall be composed of fi\·c (5) members elected for a 
term of four ( 4) years each, and until their successors are elected and 
qualified; and, 

\Vhereas, at the general election in November, 1915, one member should 
have been elected for a term of two (2) years and two members for a 
term of four ( 4) years each, but by error in the preparation of the ticket at 
said election of 1915, there was no valid election for members of said 
board of education at said election, and it now becomes necessary at the 
general election in Xovemher, 1917, to elect three (3) members of said 
board of education for a term of two (2) years each from the day pre
ceding the first ::\Ionrlay in January, 1918, to fill out unexpired terms of 
members of said board of education, and two (2) members for the full 
term of four ( 4) years eaclr from the day preceding the first ::\Ion day in 
January, 1918, now, therefore, 

Be it resolved by the board of education of the Galion city school dis
trict, three-fourths (:)4) of all the members thereto concurring: 

That said resolution of August 25, 1913, reorganizing the board of edu
cation of the Galion city school district, etc., be and it hereby is amended 
so as to provide for the general election in November, 1917, as follows: 

That three (3) members of the board of education of the Galion city 
school district shall be elected at the general election in 1\ ovember, 1917, 
for the term of two (2) years from the day preceding the first :l\Ionday in 
January, 1918, and two (2) members of said board of education shall be 
elected at said general election in 1\ovember, 1917, for the term of four (4) 
years from the day preceding said first Monday in January, 1918. 

That the clerk of this board is hereby authorized and directed to notify 
the board of deputy state supervisors of elections of the passage. of this 
resolution, by mailing a copy of this resolution to said board. 

Passed ----------------------· 1917. 
Attest, ----------------------------· 

Clerk. 

-----------------------------, 
Preside11t.' 

As the facts are given to me, they are about as follows: 
In the year 1915 the board of education was composed of the following 

members, whose respective terms expired as here indicated: 
E. ]. Gelsenleiter, term expiring first ::\Ionday in January, 1916; 
]. L. Gugler, term expiring first ~Ionday in January, 1916; 
C. C. Coyle, term expiring first :\Ionday in January, 1916; 
B. E. Place, term expiring first :\Ionday in January, 1918; 
J. J. Schaefer, term expiring first ::\Ionday in January, 1918. 
An election was had in X ovember of 1915, at which election three mem

bers, as it was supposed, were to have been elected, and according to the 
resolution adopted on August 25, 1913, one of the three to be elected 
should be elected for two years, and two of the three to be elected should 
be elected for the term of four years. The ballot was silent as to this long 
and short term, and for some reason or other, I do not know the facts, 
but anyway, they were advised that the election was invalid, for the reason 
that the ballot did not indicate this long and short term. The three receiv
ing the. highest number of votes, however, in 1915, were C. C. Coyle, Albert 
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Helfrich and Theodore Foister. C. C. Coyle, being one of the three that 
received the highest number of votes at the election in 1915, is the same 
C. C. Coyle that was already on the board, whose term expired on the 
first Monday of January, 1916. Helfrich and Foister were new members. 
But, being advised by the attorney general's office that the election held in 
~ ovember, 1915, was invalid, E. ]. Gelsenleiter, ]. L. Gugler and C. C. 
Coyle held over. No one of the three newly elected members attempted to 
qualify under that election. Hence, these three men have ever since been 
acting on this board of education. 

In the l\ ovember election, 1917, it was supposed that there would be 
elected five members on this board of education. That is to say, that the 
three members who were holding over would only hold over until such 
time as their successors could be elected and qualified, this being presump
tively in ~ovember of 1917, and the terms of B. E. Place and]. J. Schaefer 
expiring on the first Monday of January, 1918, made it necessary to elect 
an entirely new board of education. So in l\ ovember, 1917, there were 
eleven candidates, B. E. Place (now on board), A. ]. Helfrich, F. E. Cook, 
E. ]. Gelsenleiter (now on board), J. L. Gugler (now on board), J. ]. 
Schaefer (now on board), C. C. Coyle (now on board), Carl Monat, l\I. G. 
Nungesser, Ralph Sloan and 0. L. Huffman. 

You will note that all of the five present members of this board were 
on this ballot in November of 1917. At the election of ~ovember, 1917, 
the vote stood as follows: 

B. E. Place------------------------------------------------------ 716 
A. J. Helfrich--------------------------------------------------- 595 
F. E. Cook------------------------------------------------------ 592 
E. J. Gelsenleiter ------------------------------------------------ 544 
J. L. Gugler----------------------------------------------------- 542 
J. J. Schaefer __________ ----------------------------------------- 541 
C. C. Coyle------------------------------------------------------ 489 

Carl Monat ----------------------------------------------------- 486 
l\f. G. Nungesser------------------------------------------------ 453 
Ralph Sloan ---------------------- ------------------------------ 310 
0. L. Huffman -------------------------------------------------- 254 

The first question naturally arising is as to whether or not E. ]. Gelsen
leiter, ]. L. Gugler and C. C. Coyle are holding over for only two years, 
or whether it is for four years. If they do hold over, what effect would 
it have on the ballot in Xovember, 1917, if any, their names being on the 
ballot? 

Second, were there to be five members, or only two members elected 
in November, 1917? 

Third, under the foregoing facts, who is the newly elected board of 
education, and to whom should certificates of election be issued; or, by 
reason of the facts above mentioned, is it possible that the entire election 
held in X ovember of 1917 would be void? 

Having the facts fully before you, I believe, I will ask you for a full 
consideration thereof, and that you give me your opinion, answering the 
questions above asked, and such others as may suggest themselves to you, 
that this matter may be fully straightened out." 

The resolution of the board of education of the city school district of Galion, 
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Ohio, which was passed on August 25, 1913, was an endeavor on the part of the 
board to comply with the provisions of what is commonly known as the Jung-Small 
school law, as found in 103 0. L., 275. 

Section 4689 G. C., as therein amended, provides in part: 

"In city school districts containing according to the federal census a 
population of less than fifty thousand persons, the board of education 
shall consist of not less than three members nor more than five members 
elected at large by the qualified electors of such district." 

The city of Galion comes within said class, that is, it is now and was m 1913 
a city of less than 50,000 persons. 

Section 4699 G. C., as amended in said act, provides : 

"\Vithin thirty days after this act shall take effect the board of educa
tion of each and every city school district in which the number of mem
bers does not conform to the provisions of section 4689, shall by resolu
tion determine within the limits prescribed by said section the number of 
members of said board of education. Said resolution shall provide for the 
classification of the terms of members so that they will conform to the 
provisions of section 4702, General Code, taking into consideration the 
terms of office of cxbting members whose terms do not expire or terminate 
on the day preceding the first ~Ionday in January, 1914. * * *" 

In your case the terms of three members of the board of education expired on 
the day preceding the first Monday in January, 1914. 

Section 4701 G. C. of said act provides : 

"Whenever the number of members of the board of education of a 
city school district, as fixed by the resolution provided for in section 4699, 
shall be more than the number of members whose terms expire or terminate 
on the day preceding the first Monday in Janu~ry, 1914, the additional 
members of such IJoard shall be elected at the general school election in 
the year 1913 for such terms of two or four years as may be necessary to 
comply with the two provisions of sections 4698 and 4702." 

The number of members of the board of education of such city school district 
was fixed at five and it was provided that two members of the board should be 
elected at the general election in 1913 for a term of four years. 

General Code section 4702, as amended in said act, provides: 

"The term of office of all members of boards of education in city school 
districts, except as provided in section 4701, shall be four years. All mem
bers in office at the time this act takes effect shall serve the unexpired 
portions of the terms for which they were respectively elected and until 
their successors are elected mzd qualified, unless their terms shall expire or 
shall have been terminated as provided by sections 4698 and 4701. 

If the number of members of a board of education of any city school 
district to be elected at large as fixed pursuant to section 4699 be * * * 
odd, one-half of the remainder after diminishing the number by one shall 
be elected in the year preceding, and the remaining number shall be elected 
in the year following the calendar year divisible by four. * * *" 

It was further provided by the resolution of said board that the remaining 
three members of the board who were not elected in 1913 should be elected in 1915, 
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one of said members for a term of two years and the other two members for terms 
of four years, and that thereafter three members of such board shall be elected in 
the year following the calendar year divisible by four and for a term of four 
years. At the election in 1915 three members were elected but failed to qualify and· 
the old members held over. At the :1\ovember election in 1917 there were eleven 
candidates, it being presumed that the terms of all five members would expire and 
that an entirely new board was to be elected, and one of your questions is, which 
of the eleven candidates were elected and for what term. 

I desire at the outset to call your attention to the case of State vs. Strawsburg, 
96 0. S., -, decided by our supreme court July 3, 1917, wherein the court said: 

"The board of education of Springfield consisted of seven members, 
. the terms of four of whom were to expire in January, 1914, and the terms 

of the other three in January, 1916. The po~:tions of that law pertinent to 
the consideration of this case are now sections 4698 and 4702, General 
Code. The Spring.field city school district comes within the class, which, 
under the provisions of section 4698, General Code, is required to have a 
board of education consisting of not less than three nor more than five 
members. 

By a resolution passed July 14, 1913, said board of education attempted 
to meet the requirements and comply with the provisions of that act. It 
was therein determined that the number of members of said board should 
be five, one should be· elected at large; that the three members whose terms 
did not expire until January, 1916, should hold their positions until that 
date; that at the general election in r\ ovember, 1913, there should be elected 
two members to serve the full term of four years; and that at the election 
in November, 1915, two members should be elected for the full term of 
four years and one for the fractional term of two years. Two members 
were elected for the full term of four years at the election of November, 
1913. 

In the election of :t\ovember, 1915, the defendants and five others were 
candidates for the office of members of the board of education of such dis
trict. The ballots on which their names appeared were headed 'For mem
bers of board of education, vote for not more than three.' 

No designation of or reference to the term, or length thereof, of any 
candidate was made on any ballot, nor had there been any such designation 
upon the ballots in the primary election whereat said candidates were nom
inated. The defendants * * * received the highest number of votes at 
said election. They were declared elected as members of said board of educa
tion, certificates of election for a term of four years each were issued, and 
in pursuance of that authority they assumed to qualify and enter upon, 
and ever since have discharged, the duties of such position-more than fif
teen months-the validity of their election not having been challenged until 
the bringing of this suit in quo 'll.:arrallfo, April 14, 1917. 

It is now contended that because of such want of designation of terms, 
whether for four years or two years, on the ballot or elsewhere, it is im
possible to ascertain which of said candidates were elected for the four 
year term and which one for the two year term, and that, therefore, there 
was no valid election for either term and the certificates of election issued 
were unauthorized. 

An examination of the sections of the General Code, above cited, dis
closes that as applying to the city of Springfield their several provisions 
were not in accord, and, therefore, could not be observed and applied. 
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Under their provisions no existing term should be disturbed. If necessary 
to accomplish the reduction in numbers required by law, two-year terms 
could be provided by resolution; but an election to .such two-year terms was 
limited to the year 1913. It was expressly provided in above sections that 
all elections thereafter should be for four-year terms; thenceforward one
half of the remainder, after diminishing the total number of members of 
the board by one, should be elected in the year preceding the calendar year 
divisible by four, and the remaining number the year following such 
calendar year. Under that provision, directory in its nature, two members 
would be elected in 1915, three in 1917, and so on. There was no pro
vision whatever for a two-year term member to be elected in 1915, and if 
only two members should be elected the board would consist of but four 
members instead of five members, as had been determined by the board 
under authority conferred by law. 

These provisions are inconsistent; they cannot all be enforced; there
fore the rational solution of the situation seems to lie in such construc
tion and application of the law as to make it feasible and practicable and 
capable of accomplishing the obvious design and purpose of its enactment, 
which was to create boards of education, the terms of the members of which 
should be four years, and, presumably to bring about that condition and 
situation at the earliest possible time. The mere order in which members 
are elected seems quite immaterial, and that provision might well have been 
regarded by the board as only directory. In the theory that all three of the 
defendants were in fact elected for four-year terms that is the only pro
vision disregarded; and, as we have seen, it is a provision in direct conflict 
with other and more important and essential provisions of the law. 

Although the resolution provided for the election of a short-term mem
ber in 1915, such was not authorized by law, and thereafter all matters con
cerning the election, including notice, proclamation, form of ballots and cer
tificates of election, proceeded in a manner consistent only with the theory 
that three members for the full term of four years were being elected. 
Therefore, for the reasons we have indicated, the tenure of those members 
should not now be disturbed." 

I have quoted at length from the above case because of the similarity of the 
facts in that case and yours. In that case, as in yours, the resolution provided 
that three members should be elected in the year 1915, two for the term of four 
years and one for the term of two years. In the Springfield case certificates of 
election were issued to the three members. This, the court held, was valid and 
proper. In your case, however, no certificates of election were issued and the mem
bers who were elected failed to qualify and the old members held over until their 
successors should be duly elected and qualified. Under the law, as set forth in 
State ex rel. vs. Strawsburg, supra, there was no authority to elect the short 
term member in any year, except the year 1913, and none having been elected 
for the short term in that year, none could be elected for the short term in any 
year thereafter. In your case, prior to the passage of the resolution of August 25, 
1913, and for that matter up to the first Monday in January, 1914, the said board 
of education consisted of six members, the terms of three of which members ex
pired on the day preceding the first Monday in January, 1914, and the term of the 
remaining three expired on the day preceding the first Monday in January, 1916. 
So that, in order to have a board of five it was necessary to elect two members 
in 1913 whose terms would begin on the first Monday in January, 1914, the terms 
of the other three members not yet at that time expiring. This was accordingly 
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done and B. E. Place and ]. J. Schaefer were so elected in 1913 and said persons 
duly qualified and took their office on the first Monday in January, 1914, and are 
serving for the full term of four years and their terms will expire on the day pre
ceding the first Monday in January, 1918. 

In order that two members of said board could be elected in the year preceding 
the calendar year divisible by four, and three members of the board of five be 
elected in the year following the calender year divisible by four-that is, in order 
that two members of the board of five could be elected in 1915 for the term of 
four years and three members of said boa-rd of five could be elected in the year 
1917 for the term of four years, and so on-the board passed a resolution which 
provided that at the November election in 1915 one member should be elected for 
the short term of two years from and after the first Monday in January, 1916, and 
two members should be elected for the full term of four years from and after the 
first Monday of January, 1916. But instead of following that resolution when the 
election was had in 1915, no designation of term was mentioned on the ballot and 
the election was considered invalid and those persons who were voted for failed 
to qualify and the old members held over. The very thing which your board at
tempted to do, that is, to elect one member in 1915 for the short term and two for 
the long term, is the thing which the court says in State ex rei. vs. Strawsburg, 
supra, would be unlawful; that is, that no short term election could be had under 
said law in any year except 1913. And, the very thing which was considered in 
your case to be unlawful, that is, that the election was invalid because no long 
and short term is designated, is the very thing which the court holds in State vs. 
Strawsburg, supra, to be lawful, and certificates of election should have been issued 
to the three persons who were voted for at the November election in 1915. This, 
however, was not done and I know of no authority to do the same now. The three 
members whose terms would have expired on the day preceding the first Monday 
in January, 1916, held over and will hold over for the full term of four years, or 
until the day preceding the first Monday in January, 1920. 

Bearing directly upon this last proposition is the case of State vs. Metcalf, 80 
0. S., 261, wherein the following language is used: 

"It has never been the policy of the state to create vacancies in office 
for the mere purpose of giving somebody an opportunity to fill them. Piling 
vacancy upon vacancy is an anomaly. * * * The policy to discourage· 
the needless creation of vacancies is recognized in a number of decisions 
of this court. As instance, The State ex rei. vs. Howe, 25 Ohio St., 588, 
where it is held by Mcilvaine, ]., that the general assembly may provide 
against the recurrence of vacancies by authorizing im:umbents to hold over 
their terms in cases where the duration of their terms is not fixed and lim
ited by the constitution, and that from this it results that the evils con
templated as likely to result from vacancies in office are guarded against 
by confining the exercise of the power to fill vacancies to those cases where 
no one is authorized by law to discharge the public duties; which, we think, 
is the constitutional scope of that power. Also, by the case of The State 
ex rei. v. Bryson, 44 Ohio St., 457, where it is observed that the office (that 
of fire engineer) could not be regarded as vacant while filled by one law
fully entitled to it, nor could an appointment ·made ostensibly to fill a 
vacancy create one. Also, in The State ex rei. v. McCracken, 51 Ohio St., 
123, where, at page 129, it is observed that: 'The recognized policy of the 
state is to avoid, if practicable, the creation of a vacancy in an elective of
fice, and where the right to hold over is given in language that is not lim
ited, and the same is not otherwise qualified, a court would hardly be justi-
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fied in seeking for an unnatural construction by which a limit would be 
placed upon the right. In contemplation of law there cal~ be no vacancy in 
an office so long as there is a person b1 possession of the office legally 
qualified to perform the duties.'" 
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In opinion No. 5%, rendered by this department to Hon. Henry W. Cherring
ton, September 6, 1917, it was held: 

"The two members (of boards of education) whose terms expired on 
the first :Monday in January, 1916, and who are holding over, will continue 
to so hold said positions until the first Monday in January, 1920, and that 
their successors shall be elected at the November election in 1919." 

There being, then, no vacancies or terminations of terms, as far as the three 
members are concerned, whose terms would have expired on the day preceding the 
first :\Ionday in January, 1916, it is only for the filling of the other two terms that 
an election was had this year. I note by the result of the election that the two 
members whose terms will end on the day preceding the first Monday in January, 
1918, that is, the terms of B. E. Place and A. J. Helfrich, received the highest number 
of votes and were therefore re-elected to their places on the board. That other per
sons were voted for for positions which were not vacant or were not to be filled, 
can make no difference in this particular case. 

Answering then, your questions in the order in which they are asked, I advise 
you: 

918. 

( 1) The three members whose terms would have expired on the day 
preceding the first Monday in January, 1916, are holding over and will so 
hold over until the day preceding the first Monday in January, 1920. 

(2) It can have no effect upon the legality of the election of 1917 that 
those three members were candidates for members of the board. 

(3) There were only two members elected at the November election 
in 1917. 

( 4) The newly elected board of education consists of the three hold
over members and the two old members who were re-elected, which makes 
the board of education the same as it was prior to the time of election and 
certificates of election should be issued to the two persons who received the 
highest number of votes at said election in 1917. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-SALE OF CANAL LAND TO THE AMERICAN BOTTLE 
CO., XEW ARK, OHIO. 

CoLUMBUS, OHio, January 7, 1918. 

Ho~ JoH~ I. MILLER, Superintendmt of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 29, 1917, in which you 

enclose in duplicate certain final resolution and proceedings had by your depart
ment relative to the sale of a portion of the abandoned canal lands in Newark, 
Ohio, to The American Bottle Company, which is the present lessee. 
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This sale and the proceedings leading up thereto are had under an act found 
in 107 0. L. 512, entitled: 

"To abandon the north fork feeder of the Ohio canal, in the city of 
Newark, Licking county, Ohio, and to provide for the leasing and selling 
of the land included therein." 

Section 3 of said act provides as follows : 

"Any lessee of the state occupying any portion of the canal feeder 
herein abandoned may surrender his lease to the superintendent of pub
lic works for cancellation, and take a deed for the same by paying into 
the state treasury the amount of the appraisement as fixed by the super
intendent of public works at the time of such sale." 

Section 4 of the same act provides that the sale must be made "subject to the 
approval of the governor and attorney-general." 

In compliance with this act you have appraised the said property at the sum 
of $2,500.00. 

I have examined the proceedings had by your department and find the same to 
be correct and legal, and that the sale of the property therein described to The 
American Bottle Co., at the appraised value thereof, would be legal and in con
formity to the provisions of said special act. 

I therefore approve the said proceedings and the sale and have endorsed my 
approval thereof upon the resolutions submitted by you and am forwarding same 
to Hon. James M. Cox, governor, for his consideration. 

919. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ROAD IMPROVEMENT-PLANS AND SPECIFICATIONS-CANNOT BE 
CHANGED AFTER CONTRACT IS EXECUTED. 

There is no provision of law authorizing or permitting a change in the plans 
and specifications upon which a contract for the improvement of a public road is 
made, after the contract is executed. 

CoLUMBUS, OHio, January 7, 1918. 

RoN. CLINTON CowEN, State Highway Commissiol!er, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 15, 1917, setting out a 

copy of letter received by you from the board of county commissioners of Coshoc
ton county. Your letter reads in part as follows : 

"On August 27, 1917, this department entered into contract with T. J. 
Norman & Son, of West LaFayette, for the construction of section 'D' of 
the Newcomerstown-Coshocton road, I. C. H. No. 407, Coshocton county. 
The improvement calls for the construction of roadway, bridges and cul
verts and pavement of the combined type of 24,889 square yards of water
bound macadam and 4,107 square yards of monolithic brick. 
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I am now in receipt of the following letter from the board of county 
commissioners of Coshocton county: * * 

In this letter, as you will see, the board of county commissioners re
quest a change of contract making the improvement all of one type of pave
ment. 

I respectfully ask for your opinion as to whether I can legally make a 
change of contract as desired by the commissioners of Coshocton county." 

4:9 

Briefly stated, the question is whether, after a contract is let and the work 
partly completed, the plans and specifications under which the contract was let can 
be changed, and material used other than that specified in the contract, or rather, 
in the plans and specifications which became a part of the contract. In other 
words, it is the desire of the county commissioners to so modify the plans and 
specifications that the 24,889 square yards of waterbound macadam provided for 
therein may be eliminated, and that the same number of square yards of brick be 
substituted therefor, the reason given being that it will be impossible to complete 
the waterbound macadam road for an indefinite period, owing to the priority order 
of the federal government, relative to shipment of certain material, and that a 
brick surface could be completed within a reasonable length of time, because 
brick could be hauled from either Newcomerstown or Coshocton in trucks. 

The object in the minds of the county commissioners is a worthy one. But 
if you will refer to an opinion rendered to your department on June 16, 1917 (No. 
369), you will find I anwer this specific question, to the effect that after a con
tract is let and the work entered upon, the plans and specifications under which 
the contract was originally let can not be modified. On page 5 of said opinion I 
quote my predecessor, Hon. Edward C. Turner, who held to the same effect, that 
there is no authority for changing the plans and specifications under which a 
contract was let, after the contract is awarded. 

On page 6 of said opinion I held as follows : 

"In other words, the taxpayers and those assessed for the making of 
the improvement have a right to demand that the contract be let to the 
lowest and best bidder. In order that the contract may be let to the low
est and best bidder, the bid must have been made with a view to certain 
plans, estimates and specifications. Those who bid upon the work rely 
upon the fact that the road will be constructed in the manner set out in 
the plans and specifications, and they bid accordingly." 

On page 8 I laid down the following proposition : 

"Any taxpayer would have the right to enjoin the payment of money 
for the construction of this work with a six-inch foundation. This for 
the reason that the plans and specifications call for an eight-inch founda
tion of sandstone, and for the further reason that the work might have 
been let for a much less sum had the specifications provided for a six
inch foundation instead of an eight-inch foundation." 

In that case both the county commissioners and the original contractor were 
agreeable to making the change in the plans and specifications. So that the 
opinion rendered to you in that matter exactly covers the facts now under con
sideration, and said opinion is as plain as it is possible for me to make it. 

The theory upon which our statutes relative to the building of public highways 
proceed is that the contract must be let to the lowest and most responsible bid-
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der, after due advertisement, and the contract must be based upon certain plans 
and specifications, which plans and specifications become a part of the contract it
self. This principle would be entirely avoided if the plans and specifications could 
be modified after the contract was let. Who knows whether other contractors 
might not have bid much lower than the bid submitted by the contractor who 
was the successful bidder, provided they had known that, instead of waterbound 
macadam, brick would be used for the surface of the improvement? 

The contractor states that he will put down brick at his original bid per square 
yard, but who knows whether other parties might put down brick for a less 
amount than for waterbound macadam? 

From this it is readily seen that the principle of letting the contract for the 
building of public highways to the lowest responsible bidder would be entirely 
abrogated if it were permitted to change the plans and specifications after the 
contract was let. 

Further, if the plans and specifications are modified in any respect, the surety 
of the contractor would be released from his contract, in which he guarantees that 
the contractor will complete the work according to the plans and specifications. 
In other words, the surety agrees to stand good for the original contractor, on 
the theory that the contract will be completed according to the original plans and 
specifications. 

Any taxpayer of Coshocton county or any abutting property owner who will 
be assessed for said improvement would have the right to enjoin the payment of 
money upon the part of the state or the county, for an improvement differing 
from that which is contracted for and based upon the original plans and specifi
cations. 

From all the above it is clear that it is legally impossible to modify the plans 
and specifications upon which a contract is based, after the contract is once entered 
into. 

Hence answering your question specifically, there is no provision in law which 
would warrant the change in the plans and specifications under which a contract is 
entered into, so that 24,889 square yards of waterbound macadam surface might 
be eliminated and a brick surface substituted therefore. 

920. 

Very truly yours, 
JoSEPH 1fcGHEE, 

Attorney-General. 

CORPORATIONS-POWERS FOREIGN TO THE PRINCIPAL PURPOSE 
FOR WHICH SAME ORGANIZED CANNOT BE CONFERRED UPOX 
SAME BY AMENDMENT. 

A corporation iucorporated and organized for the purpose of manufacturing 
glass and glassware and the purchase and sale of goods comzected with such 
manufactttre, and of bottler's general supplies cannot legally amend its articles of 
incorporation so as to authorize said corporation to engage in farming of all 
kinds, the growing and marketing of fruits, and dairying, and the acquiring, pos
sessing and managing of real estate necessary or proper for sttch purpose. 

CoLti~IBtiS, Omo, January 8, 1918. 

HoN. WILLIAM D. FtiLTON, Secretary of State, Columbus, Ohio. 

DEAR Sm :-This department is in receipt of a communication from you with 
which you enclose a certificate of amendment to the articles of incorporation of 
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The Edward H. Everett Company, Xewark, Ohio. In your communication you 
state that the purpose clause is so broad that you hesitate to allow it, and you ask 
my opinion with respect to the matter. 

By memoranda attached to your communication it appears that this company 
was incorporated October 1, 1885, for the following purpose set out in its articles 
of incorporation: 

"That the purpose for which said corporation is formed is the manu
facture of glass and glassware, and the purchase and sale of goods con
nected with such manufacture, and of bottler's general supplies." 

It further appears that by certificate of amendment filed August 25, 1902, 
the original articles of incorporation of this company were amended 

"so as to authorize this company to lease land in Licking county and in 
adjoining counties in Ohio for the mining and boring for natural gas and 
oil, and piping and transportation thereof through tubing and the sale 
of same; also for the quarrying of stone, dressing and crushing of the 
same, the manufacturing of sand and transporting and sale of same or its 
products; also for the quarrying of clay and the sale of brick, tile and 
other clay products." 

The proposed amendment to the articles of incorporation set out in the cer
tificate accompanying your communication provides: 

"That the articles of incorporation of this company be amended so 
as to authorize this company to engage in farming of all kinds, the grow
ing and marketing of fruits, and dairying, and the acquiring, possessing and 
managing of real estate necessary or proper for such purposes." 

Without discussing the obvious questions suggested hy the amenrlment to the 
company's articles filed in 1902 above noted, and without discussing the question 
as to what uses a manufacturing company can legally make of surplus lands 
acquired by it for a purpose, it may be, in keeping with the principal purpose for 
which said company was incorporated and organized, I have no difficulty in reach
ing the conclusion that the proposed amendment to the articles of incorporation 
is illegal for the reason that said amendment, when read as a whole, assumes to 
confer upon the company independent powers wholly foreign to the purpose for 
which said company was incorporated and organized. 

Corporations organized under the laws of this state can be incorporated for 
one principal purpose only. 

State ex rei v. Taylor, 55 0. S. 61, 67. 

The sole principal purpose of the corporation here in question is that disclosed 
in its original articles of incorporation, and in furtherance of such purpose the 
company may exercise such express powers as may be given it by its articles of 
incorporation read in connection with the law, and it may further exercise such 
implied or incidental powers as may be reasonably necessary for the purpose of 
carrying out the express powers granted to the corporation. Such incidental 
powers it has a right to exercise whether stated in the articles of incorporation 
or not. But, on the other hand, such corporation has no right to exercise powers 
wholly foreign to the principal purpose for which the company is incorporated, 
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and it is obvious that no additional rights in this respect can be conferred upon 
the corporation by incorporating such illegal power in the articles of incorpora
tion either originally or by way of amendment. 

I am of the opinion in answer to your request, therefore, that the certificate 
of the proposed amendment should not be filed. 

I am returning to you herewith certificate of amendment and check for $5.00 
submitted with your letter of December 11th. 

921. 

Very truly yours, 
}OSEPH :McGHEE, 

Attorney-General. 

BOND-OF CONTRACTOR PERFORMING PUBLIC WORK-REQUIRE
. MENTS. 

The Provisions of the act fou1ld in 107 0. L., 642 do not operate to the exclu
sion of the provisions of other acts in refere1lce to bonds. This act merely re
quires that an additional obligation, provided for in section 1 thereof, shall be 
added to bonds usually required b:y law in matters set out in the act, and that the 
form of bond Provided in section 4 thereof be substantially followed. 

CoLuMnus, OHIO, January 8, 1918. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR :-I have your communication of December 18, 1917, which reads 
as follows: 

"Section 2365-1 to and including section 2365-4 of the General Code, 
as amended March 30, 1917, and found in the annual report, Vol. 107, at 
pages 642 and 643, provides for the execution of a bond by contractors 
doing certain public work. Other sections of the General Code, including 
section 2365, relate to the subject of bonds given by contractors doing 
public work. 

I desire to inquire whether or not the act passed by the last legisla
ture above referred to operates to the exclusion of the other form of 
bond which had previously been in use or whether two bonds are required, 
one to comply with the law as it formerly stood and the other being in the 
form prescribed by the last legislature." 

We will first note the purpose of the act to which you call attention. The 
title thereof reads as follows: 

"To protect persons performing labor and furnishing materials for 
the construction and repair of public works." 

Section I of said act, which is section 2365-1 G. C. (107 0. L. 642), provides: 

"That when public buildings or other public works or improvements 
are about to be constructed, erected, altered or repaired under contract, 
* * it shall be the duty of the board, officer or agent, contracting on 
behalf of the state, county, city, village, township, or school district, to 
require the usual bond as provided for in statttte * *" 
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From this proVISIOn it is quite evident that it was not the aim and purpose 
of this act to in anywise do away with the bonds which are provided for in other 
acts and sections of the General Code. The usual bond provided for by statute 
must be given. 

However, section 1 further provides that the bond shall contain an additional 
obligation and reads as follows: 

"* * with an additional obligation for the payment by the contrac
tor, and by all sub-contractors, for all labor performed or materials fur
nished in the construction, erection, alteration or repair of such building, 
works or improvements." 

So that the only requirement is that the u~ual bond which is given, as pro
vided by other acts and sections, must have, as a part of the bond, an additional 
obligation for the purposes set out in section 1 of said act. However, this act 
provides that the form of the bond shall be substantially as therein set out. This 
provision will not materially interfere with the provisions of other acts and sec
tions of the General Code for the reason that the form of the bond in said acts 
and sections is not specifically set out. 

Therefore, bonds given for the purposes set out in the act under considera
tion should be substantially in the form set out in section 4 of said act, especially 
in reference to the additional obligation protecting sub-contractors, material men 
and laborers. 

On account of this act providing that the usual bond, as provided by statute, 
shall be given, and merely providing further that an additional obligation, to the 
effect as set out in section 1 of the act, shall be added, there will hardly be any 
cases arise in which the provisions of other statutes or sections of the General 
Code, relative to bonds, will not fit into the provisions of this act. But if there 
are former acts in reference to bonds that cannot be harmonized with this act, 
then this act should be held to apply and control, because it is a later one. It would 
repeal by implication any provision of a former act or section of the General Code 
which cannot be reconciled with said later act. 

Hence in view of all the above, answering your question specifically, it is my 
opinion that said act found at p. 642 of 107 0. L. does not operate to the exclu
sion of other acts relative to bonds, unless said last mentioned acts are of such a 
nature that they cannot be harmonized with the former; that these provisions fit 
into the other provisions; and that only one bond is required, which shall be sub
stantially in the form as set out in section 4 of said act, and especially with refer
ence to the additional aLligation mentioned in section 1 thereof. 

922. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 

APPROVAL-RESOLUTIO:N PROVIDIKG FOR QUIT CLAIMING THE IN
TEREST OF THE STATE I:N CERTAIN CANAL LAND TO J. HARRY 
WIENER. 

CoLUMBUS, OHio, January 10, 1918. 

Ho:-.. JoHN I. 11rLLER, Superinte1ldC1lt of Public TVorks, Columbus, Ohio. 
DEAR Sm :-I have your communication of January 4, 1918, which reads as 

follows: 

"Herewith I am transmitting duplicate copies of resolutions providing 
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for quit claiming the interests of the state in certain canal lands in Akron 
to ]. Harry \Viener who is the owner of the title record of the lands in
volved. 

There has been a contest between the state and the predecessors of Mr. 
\Viener in regard to this land running back some ten years without any ad
vantage accruing to either side. 

This arrangement we believe is for the best interests of all parties con
cerned, and I therefore respectfully request your concurrence thereto." 

The proceedings which are submitted to me by you for approval were had 
under and by virtue of the provisions of sections 13964 of the General Code, and 
arose by virtue of the fact that ]. Harry Wiener, of Akron, Ohio, is the owner of 
certain real estate located in said city of Akron adjoining certain canal lands owned 
by the state of Ohio. For quite a number of years past said J. Harry Wiener and 
those in chain of title with him to the real estate now owned by him have been 
paying taxes upon certain lands the title to which was afterwards claimed to be in 
the state of Ohio. In order to adjust this difficulty in a manner satisfactory to all 
parties concerned said ]. Harry Wiener made application to the superintendent of 
public works under and by virtue of said section asking that he fix the boundary 
line between the lands of the state of Ohio and the lands of the said J. Harry 
Wiener. He further agreed that if the state of Ohio would make him a quit claim 
deed for the portion of the disputed lan.ds which fell to him by virtue of the 
boundary line being established by the superintendent of public works, as set forth 
in the records of the department of public works, he would pay the state of Ohio 
the sum of $600.00. The superintendent of public works finding this arrangement 
to be equitable and just to all parties concerned has carried out the understanding 
of the department of public works and the said J. Harry Wiener, and these pro
ceedings are now submitted to me for consideration. 

This is not in any sense a sale of lands by the state to J. Harry Wiener. If 
it were, the sale would be subject to the provisions that whenever the appraise
ment exceeds the sum of five hundred dollars the land must be sold to the highest 
bidder after due advertisement. This is merely a proceeding under section 13964 
General Code, under and by virtue of which the superintendent of public works fixes 
and establishes the boundary line, which shall be final and conclusive as to all par
ties thereto having notice thereof, excepting those under legal disability. 

I have examined these proceedings carefully and am of the opinion that they 
are legal and that upon the said ]. Harry Wiener paying to the treasurer of state 
the sum of $600.00 a quit claim deed should be made by the governor of Ohio to 
the said ]. Harry Wiener for the lands so falling to said J. Harry Wiener by virtue 
of the establishing of the boundary line as shown by the records in the office of the 
superintendent of public works. 

I have therefore endorsed my approval upon the resolution submitted to me 
and have forwarded the same to the governor of Ohio for his consideration. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Ge11eral. 

923. 

COUNTY CHARGE-QUALIFICA TIOXS-HOW AKD BY WH01I DETER
MINED-IKDIGENT POOR-UPON WH011 DUTY RESTS TO PRO
VIDE THEREFOR-PROPERTY OF COUNTY CHARGE. 

1. The duty of determining whether a person is qualified to become a county 
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charge rests uith the suf'Criufel!dcut nf tlze cnrmfJ' iufirmary wzdcr tlze f'rndsinns 
of sectim~ 2544 G. C. 

2. The course mapped out in section 2544 G. C. is the onl:y one by 1:irtue of 
which a person may be found by the superintendeut of tlze infirmary qualified to 
become a cozmty charge. 

3. Primarily the duty to provide for tlze iudigent poor rests with the trustees 
of each tow11ship a11d the proper officer of each mzmicipa/ corporatio11, and this 
coudition contimtes until the iudigc11t poor becomes a count::,• charge under the 
prozisions of sectiou 2544 G. C. 

4. TVhen a person becomes a cou1zt}' charge, lze is to be provided for in the 
infirmary of the coiiiZt}', or may be othenr.:ise provided for as set out iu section 
2544 G. C. 

5. The property of a county charge wlzo is confined in the infirmary is sub
ject to be used for lzis care and keeping under the pro'l:isiolls of section 2548 
General Code, et seq., but if the coznzty charge is pro·vided for otherwise tlzan zn 
the infirmary his proPerty is not subject to be used for his care alld keepiug. 

CoLV:I!Bcs, 0Hro, January 8, 1918. 

HaN. R. A. KERR, Prosecuting Attorne}', Troy, 0/zio. 

DEAR Sm: I have your communication of December 4, 1917, which reads as 
follows: 

"Section 2544 of the General Code provides for the admission to the 
county infirmary through the township trustees, and I find no other pro
vision in the code for the admission of one to the county infirmary. 

Sections 2548 and following provide for the commissioners taking 
charge of property of a person who has become a public charge, and the 
last sentence in 2548 provides for the use of the proceeds of the prop
erty 'so long as he remains in the infirmary.' 

Does a person become a county charge when actually in need, or is it 
only after he has been admitted to the infirmary throug-h the trustees, and 
can the commissioners determine that a person is a county charge and 
order and require the superintendent of the infirmary to receive him, or 
is section 2544 inclusive, and is the superintendent under that section the 
person to determine whether or not a person should become a county 
charge?" 

The matters set out in your communication and those which are incident 
thereto make it necessary for one to go to the very foundation of the matter of 
the law relating to indigent poor. \Ve must do this in order to determine when 
an indigent poor is a "charge of the county," or when he is a charge of a township or 
a municipality, and I shall therefore consider these questions generally before 
answering your questions specifically. 

Probably the section of the General Code which lies more nearly at the 
foundation of this whole matter is section 3476 General Code, which reads as 
follows: 

"Subject to the conditions, provtstons and limitations herein, the trus
tees of each township or the proper officers of each municipal corporation 
therein, respectively, shall afford at the expense of such township or 
municipal corporation public support or relief to all persons therein who 
are in condition requiring it.'' 
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This section, of course, is broad enough to include all persons who are given 
relief, no difference where they reside, because it includes all the townships and 
all the municipal corporations of each county. 

Section 3480 General Code provides: 

"When a person in a township or municipal corporation requires 
public relief or the services of a physician or surgeon, complaint thereof 
shall be forthwith made by a person having knowledge of the fact to the 
township trustees, or proper municipal officer. * *" 

Section 3481 General Code provides that when complaint is so made to the 
township trustees or to the proper official of a municipality, that they must make 
a visit and investigation in reference to the matter as to whether the person 
reported is entitled to relief, and if so the provisions of section 3476 General Code, 
above quoted, make it obligatory upon the township trustees or the proper official 
in a municipal corporation to afford the necessary relief, whether this relief be in 
the nature of food or clothing, or in the nature of medical relief. 

From the provisions of these three sections it is clearly evident that the pri
mary responsibility for affording relief to the indigent poor rests with the town
ship trustees or with the proper official of a municipal corporation. In other 
words, no person in need of relief is primarily a county charge. 

With this in mind we will turn to the provisions of the statutes in order to 
ascertain the conditions under which a person becomes a county charge. The 
section of the General Code which lies at the foundation of this matter is section 
2544, which reads as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the per
son complained of is entitled to admission to the county infirmary, they 
shall forthwith transmit a statement of the facts to the superintendent of 
the infirmary, and if it appears that such person is legally settled in the 
township or has no legal settlement in this state, or that such settlement 
is unknown, and the superintendent of the infirmary is satisfied that he 
should become a county charge, they shall forthwith receive and provide 
for him in such institution, or otherwise, and thereupon the liability of 
the township shall cease. The superintendent of the infirmary shall not 
be liable for any relief furnished, or expenses incurred by the township 
trustees." 

The peculiar thing about the provisions of this section is that there is no con
dition set forth therein specifically stating under what condition a person may be 
found to be a county charge. The section is that when the trustees of a township 
are of the opinion that the person complained of is entitled to admission to the 
county infirmary, and if the superintendent of the infirmary is satisfied that he 
should become a county charge, then such person shall become a county charge ; 
but there is nothing set out in said section indicating what facts or conditions 
exist before one may become a county charge. There is one section of the 
General Code which furnishes a sort of a clue to this matter, and I must state 
that it is only a clue. The section to which I refer is section 3488 General Code, 
which reads as follows: 

"When the trustees of a township in a county having no county in
firmary are satisfied that a person in such township ought to have public 
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relief, they shall afford such relief at the expense of their township as in 
their opinion the necessities of the person require. '\"hen more than tem
porary relief is required, they shall post a notice in three public places in 
the township, specifying a time and place at which they will receive pro
posals for the maintenance of such person, which notice shall be posted at 
least seven days before the day therein named for receiving proposals." 

57 

The particular matter to which I desire to call attention in said section is the 
following phrase: 

"when more than temporary relief is required." 

Sections 3489 and 3490 General Code then proceed to the effect that if more 
than temporary relief is required, the township trustees may certify the amount 
expended upon such poor persons to the county commissioners, who shall cause 
the amount so paid to be refunded to the proper township; that is, in those cases 
where the legal settlement of such a person is not within the state or is unknown. 

It will be noted that under the provisions of section 3488 General Code this 
section merely applies to those counties in which there is no county infirmary. If 
the legislature had proceeded further in section 3488 and provided that in event 
there is a county infirmary in the county, and in event that more than temporary 
relief be required, then the fact should be certified to the superintendent of the 
infirmary, thus making the indigent poor a county charge, we would have a full 
and complete scheme in reference to the whole matter in which the condition 
would be plainly evident under which a person might become a county charge; 
but the legislature stopped short of making such a provision. 

However, I am clearly of the opinion that, reading to a slight extent between 
the lines of this section, we must arrive at the conclusion that the question as to 
\\ hether an indigent poor person shall remain the charge of the township or the 
charge of the municipality, or whether he sha}l become a county charge, depends 
upon the question of whether the relief which is required is merely temporary or 
whether it is permanent in nature. 

With this fundamental principle in mind, let us now turn again to the provi
sions of section 2544 General Code. Supposing that the superintendent of the 
county infirmary decides that the person is a proper one to become a county charge, 
\\hat then is done? This section provides that: 

"They shall forthwith receive and provide for him in such institu
tion * *" 

lmt the provision does not end there, inasmuch as it goes on and adds the phrase 
"or otherwise." This makes it clearly evident that not all the indigent poor who 
become county charges are necessarily inmates of the county infirmary. This is 
made clearly evid.ent from the other provisions of the General Code. For ex
ample, section 2546 provides that the county commissioners may contract for the 
medical relief for persons under their charge in the respective townships. This 
provision can refer to no other persons than the county charges who are pro
Yicled for "otherwi,e" than in the county infirmary. 

Section 2545 General Code provides that the superintendent of the infirmary 
shall make a report to the board of state charities once each quarter. In this re
port he must state "the names of all persons to whom relief has been given out-
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side of the infirmary;" also, section 2538 General Code provides for a report of 
the county commissioners. In the report, among other things, they must set out 
the 

"total amount paid in the county for outdoor relief during each month, 
including medical attention." 

It is quite clear that all these provisions have reference to the matter of the 
"county charges" who are provided for not in infirmaries, but in some manner 
outside of infirmaries. 

\Vith the above principles established the answers to your questions will not 
be difficult to give. V\'hile you do not number the questions, yet there are a num
ber contained in your communication. You ask: 

"Does a person become a county charge when actually in need, or IS 1t 
only after he has been admitted to the infirmary through the trustees?" 

The answer to this question is evident-the person does not become a county 
charge until he is found to be such under the provisions of section 2544 General 
Code, but, as was said heretofore, it is not absolutely necessary that a person be 
admitted to the infirmary to become a county charge, and this for the reason that 
he might be provided for as is set forth in said section, "otherwise," but he can
not become a county charge except as provided in section 2544 G. C. 

Another question that you propose is : 

"Can the commissioners determine that the person is a county charge 
and order and require the superintendent of the infirmary to receive him?" 

Under the above it is clearly evident that the county commissioners are not the 
proper officials to determine whether one is a county charge or not, but this mat
ter rests with the superintendent of the infirmary, and the provisions of section 
2544 General Code are exclusive in furnishing the method by which the attention 
of the superintendent of the infirmary is called to the fact that some indigent 
poor person in the county has the right to become a county charge. 

You also ask, indirectly at least, as to when the property of an indigent person 
may be taken under the provisions of section 2548 and 2550 General Code, inclu
sive. The provisions of these sections are not entirely clear in reference to this 
matter, that is, whether the property of a county charge who is provided for out
side the infirmary as set out in section 2544 General Code would be subject to 
have his property sold under the provisions of said section, or whether the pro
visions of said section would be limited to the property of a person who is pro
vided for within the infirmary. 

Section 2548 General Code begins "when a person becomes a county charge," 
and this might be construed to mean the property of a county charge who be
came such under the provisions of section 2544, whether provided for within the 
infirmary or otherwise, might be sold and the proceeds used for his care and 
keeping; but section 2550 General Code provides that "upon the death of such per
son or when lawfully discharged from tlze iufirmary." \Vhen these sections are 
construed as a whole I am of the opinion that the property of a county charge 
cannot be sold unless the county charge becomes a resident of the infirmary, and 
i~ provided for therein. If a person becomes a county charge under section 2544 
General Code and is therein provided for "otherwise" his property would not be 
subject to be used for his care and keeping. 
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).Iy predecessor, Honorable Edward C. Turner, in rendering the opinion found 
on page 358, Yol. J, Report of the Attorney-General for 1915, made a finding to 
the effect that a county charge may be provided for either within or without the 
county infirmary, but held that under ordinary circumstances and conditions pro
vision should be furnished within the county infirmary. 

I agree with his reasoning and conclu<:ion, and therefore affirm the same. 
While in the main, his opinion does not apply to the matters here under discus
sion, yet to the extent that it does, I am of the opinion that the same is correct. 

V cry truly yours, 
JosEPH McGHEE, 

A ttome:y-General. 

924. 

COUNCIL-HAS POWER TO MAKE INVESTIGATIO~ FOR LEGISLA
TIVE PURPOSES-MAY ENTER INTO CONTRACT FOR SUCH 
PURPOSE-TRANSFER OF FUNDS-APPROPRIATIONS. 

Council of a city has an implied power to make an investigation "for the 
purpose of securing information up01~ which to base proper legislation," and ·it 
may authori::e a committee of council to euter into a contract on behalf of the 
city for the purpose of hm,ing such ill'l!estigation made. 

Council of a city cannot transfer funds from one fund to another except as 
to funds raised by taxation. 

Where 110 provision is made therefor in the annual budget, council cannot ap
propriate by a supplementary appropriation ordiuance mone::,•s from the gas, water 
and electric funds for the purpose of Pa:yment for an investigation of such plants 
to be made by council for information upo11 which to base legislative action. 

CoLUMBUS, OHIO, January 8, 1918. 

Bureau of Inspection and Super11ision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of November 21, 1917, you submit the following 

statement of facts and questions: 

"Early in the year 1917, the mayor of the city of Hamilton, Ohio, ap
pointed committees on each of the gas, water and electric light plants, to 
make investigations and recommend to council what they might determine 
to be for the best interests and efficiency of the several plants mentioned. 
The items herein were not provided for in the budget made for that year 
as covered by section 5649-3d, G. C., nor were they embodied in the semi
annual appropriations in accordance with ~ection 3797 G. C. 

\Ve are enclosing herewith written statement of our state examiner 
showing the full legislation and procedure in the matter, in which it will 
be noted that the firm of :\I. and S., consulting engineers (copy of con
tract enclosed herewith), who performed the work and rendered exhaus
tive report, were paid under the special appropriation ordinance shown 
herein, the vouchers being approved by the committee on claims of coun
cil. Council practically had entire charge of the matter; neither the serv
ice director nor the mayor had anything to do with the same. On October 
3, 1917, $3,000.00 was paid to the firm mentioned; $1,000 being taken from 
each of the funds of the water, gas and electric light plants. 
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\Ve enclose herewith copy of the opinion or brief of the city solicitor 
upon the matter. 

QUESTION 1 : Was such procedure regular and legal? 
QUESTIO)J 2: If the procedure was not legal, therefore the amount 

of $3,000.00 was illegally spent, and if so, who is liable for the amount?" 

\Vith your letter is submitted a copy of the ordinance making the appropria
tion in question and also of the ordinance which authorized the service committee 
of council to enter into the contract which is now in question. 

Section 1 of the appropriation ordinance reads as follows: 

"That there be and is hereby appropriated out of the unappropriated 
moneys in the gas, water and electric funds, the sum of three thousand 
($3,000) dollars, for the purpose of paying the cost and expense of secur
ing expert investigation service for the investigation of municipal plants 
to secure information upon which to base proper legislative action of 
council, that the money to be appropriated from each of said funds shall 
be in amount equal to the cost and expense of paying for such expert in
vestigation of the plant from the funds of which the money is appropri
ated." 

This section specifically provides that the investigation is "to secure informa
tion upon which to base proper legislative action of counciL" 

Section 1, of the ordinance, authorizing the service committee of council to 
enter into the contract reads as follows: 

"That the service committee of council be and is hereby authorized 
to enter into a contract to secure expert investigation services for the in
vestigation of municipal plants for the purpose of securing information 
upon which to base proper legislative action by the city council." 

A copy of the contract entered into for such investigation, is submitted and 
the duties of the consulting engineers are stated in the following terms: 

"Said party of the first part has employed and does by these presents 
employ said party of the second part to examine, investigate and report 
on the water, gas and electric light plants systems and properties belonging 
to said party of the first part; said examination, investigation and report 
to include a valuation of the properties, a statement of the present physical 
condition and fitness to perform the work required of said plants, systems 
and properties, a discussion of the finapcial relation of their operation and 
earnings, recommendations for betterments to bring such plants, systems 
and properties to a high state of efficiency for the immediate future and 
for their development with the growth of the city and such other in
formation and recommendations as may be proper and necessary to main
tain said plants, systems and properties in a high state of efficiency so as 
to meet the demands for service both present and anticipated and said 
party of the first part agrees to pay said party of the second part the sum 
of three thousand ($3,000.00) dollars for such service, payable when the 
examination and investigation is completed and the report thereon sub
mitted to the city council of said party of the first part." 

The facts submitted and the questions asked, involve several legal principles. 
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You first call attention to the provisions of section 5649-3d, General Code, 
and state that the items of appropriation were not provided for in the annual 
budget under the provisions of said section. This section reads as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act shall make appropriations for each of 
the several objects for which money has to be provided, from the moneys 
known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months 
shall be made from and within such appropriations and balances thereof, 
but no appropriation shall be made for any purpose not set forth in the 
annual budget nor for a greater amount for such purpose than the total 
amount fixed by the budget commissioners exclusive of receipts and bal
ances." 

It has been held by one of my predecessors, that this section applies to 
moneys raised from taxation and not from receipts from other sources. 

In an opinion to Honorable ]. ]. Brown, under date of February 26th, 1912, 
and reported in Volume 2, page 1633, of the Annual Report of the Attorney
General for 1912, the Honorable Timothy S. Hogan, Attorney-General, held as 
follows: 

"Section 5649-3d limiting appropriations to the purpose set forth in the 
annual budget and to the amounts fixed by the budget commission relates 
to moneys raised by taxation only, and expressly excludes moneys desig
nated as 'receipts and balances' such as those of the general fund derived 
from the transfer of balances left in other funds at the close of the pre
ceding fiscal year." 

After careful consideration of the above opm10n, I concur in the above con
clusion. Therefore, if the appropriation in question was made from receipts other 
than those received by taxation, the appropriation would not be in violation of 
said section 5649-3d General Code. 

You also call attention to the provisions of section 3797 General Code, and 
state that the appropriation now in question was not embodied in the semi-annual 
appropriation ordinance as provided by the above section. Said section 3797 
reads as follows : 

"At the beginning of each fiscal half year, the council shall make ap
propriations for each of the several objects for which the corporation has 
to provide, or from the moneys known to be in the treasury, or estimated 
to come into it during the six months next ensuing from the collection of 
taxes and all other sources of revenue. All expenditures within the fol
lowing six months shall be made from and within such appropriations and 
balances thereof." 

This section has also been under consideration by my predecessors. In an 
opinion to your department, under date of September 19, 1913, and reported at 
page 398, Volume 1, of the Report of the Attorney-Genera! for 1913, Honorable 
Timothy S. Hogan, held as follows: 

"The city council may not legally enact supplementary appropriations 
increasing the amount appropriated in the regular semi-annual appropriat
ing ordinance. 
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If the particular subject is not contained in the regular appropriating 
ordinance, council may with certain restrictions legally pass a supple
mentary ordinance making specific appropriations for such subject. 

The mere fact that an item may not have been provided for in the 
budget of the administrative officer as revised by council for its own pur
poses, at the time of making up the tax levying ordinance, does not of 
itself preclude council from making a subsequent appropriation for that 
purpose, either at the time of making the regular semi-annual appropri
ation or at a subsequent date." 

I also concur in the above conclusion. 
It appears from your statement of facts that the semi-annual appropriation 

ordinance did not contain an appropriation for the purpose covered by the appro
priation and contract now in question. It was therefore legal for the council to 
pass a supplementary appropriation ordinance covering the matter in question. 

It is stated in the ordinance that the purpose of the proposed expenditure is 
to secure facts upon which to base proper legislative action of council. While 
such a declaration should have weight it is not conclusive as to the purpose of the 
appropriation. 

Under the provisions of section 4211 General Code, the council of a city has 
legislative power only, and cannot enter into contracts. Said section 4211 of the 
General Code reads as follows : 

"The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever, and it shall neither appoint nor con
firm any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. All contracts requiring 
the authority of council for their execution shall be entered into and con
ducted to performance by the board or officers having charge of the mat
ters to which they relate, and after authority to make such contracts has 
been given and the necessary appropriation made, council shall take no 
further action thereon." 

In the case of :McCormick v. The City of Niles, 81 0. S., 246, it is held: 

"The liability of a municipal corporation to pay for the publication of 
ordinances, resolutions and legal notices required by law to be published, 
must rest on express contract, and not upon a mere account for the ren
dition of such services. 

Where the statute has not prescribed the person who shall execute 
such a contract in behalf of a municipal corporation, it is consistent with 
section 1536-653, Revised Statutes, for the council, by ordinance or reso
lution, to authorize the clerk thereof to execute such contract according 
to the directions of the council." 

In this case the right of contracting for the publication of ordinances was in 
question, and it was held that council had authority to direct the clerk of council 
to enter into such contract. The publication of ordinances is a part of the legis
lative duty as such ordinances are not effective until they are published as re
quired by the statutes. 

In municipalities of other states, the council has authority to enter into con
tracts on behalf of the corporation. 

In such states the right of council to enter into contracts through committees 
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ts recognized. The rule is stated in section 1177 of !\IcQuillin on ").Iunicipal Cor
porations," as follows: 

")Iunicipal contracts may be made through appropriate committees 
of the common council, or committees of other bodies, but power to make 
contracts by a committee can be exercised only by the concurrent action of 
at least a majority; and the chairman, as such, has no authority to make 
the contract." 

The contract now under consideration, was executed by the committee under 
the direction of council, by the chairman and the other members of the committee. 
The formal execution of the contract therefore was a compliance with the above 
rule. 

The question arises, however, as to the authority of council to enter into such 
contract. Council has no specific authority to enter into such contract and its 
authority must be implied, if at all, from its power to legislate in behalf of the 
city. 

In the case of State ex rei. v. Gayman, 11 C. C. N. S. 257, the validity of a 
joint resolution of the general assembly to investigate charges of corruption was 
under consideration. It was declared in the resolution that the investigation was 
to be made for further legislation. The court, however, comidered the effect of 
the resolution and held that the proposed investigation was not in fact to be 
made for the purpose of aiding legislation and held the resolution to be void. 

As to the implied authority of the general assembly to make such investiga-. 
tion, the court through Giffen, ]., says, at page 261 : 

"If we are wrong in this conclusion the question still arises whether 
the committee can act after the final adjournment of the general assembly. 
The right to investigate and gather information in the manner here pro
posed exists, if at all, as an incident of and by implication from the 
power to legislate conferred by the constitution. An act duly passed by 
the general assembly is a complete exercise of the power to legislate; 
but a resolution to investigate for the purpose of further legislation, 
passed by the same body, is the exercise of a right incident to that power, 
and if that power itself be surrendered the incidental right goes with it." 

The court does not directly hold that the gl'lleral assembly had such inherent 
power. 

In the case of State ex rei. v. Oglevce, Auditor, 36 0. S., 324, it is held: 

''.:\either branch of the general assembly can alone appropriate money 
from the treasury; but where a fund is provided by law for the contin
gent expenses of either branch, the disbursement of the funds for such 
purposes is subject to the control of such branch. 

Hence, where a sum is allowed by the house of representatives for 
cleaning the hall occupied by that body, after its adjournment, the party 
rendering the service in pursuance of the resolution is entitled to be paid 
therefor out of the contingent fund previously appropriated for the use 
of the house." 

It appears from the above holding that the general assembly has a right to 
contract for services performed for either branch of the legislature. 

At the time the above decision was rendered and that of State ex rei. v. Gay-
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man, supra, the legislative power of the state was vested in the general assembly 
by the provisions of section 1, article II of the Constitution, which then read as 
follows: 

"The legislative power of this state shall be vested in a general assem
bly, which shall consist of a senate, and a house of representatives." 

There is, however, no provision in the constitution which grants to, or pro
hibits the general assembly from entering into contracts. 

Under the terms of section 4211, General Code, the legislative power of a 
city is vested in council. In order to perform this duty the members of council 
would have an implied power to make investigations so that they could intelli
gently perform such duty and legislate for the best interests of the community. 
Council would have the right to make such investigation independent of any ad
ministrative or executive officer. To deny such right might in many cases hamper 
council in the proper performance of its duties. 

Council, therefore, has an implied power to make an investigation "for the 
purposes of securing information upon which to base proper legislation," and it 
may authorize a committee of council to enter into a contract on behalf of the city 
for the purpose of having such investigation made. 

It is within the proper discretion of council to determine to what extent such 
an investigation shall be made. The determination of council should not be set 
aside or held to be in excess of its powers except upon clear abuse of its discre
tion. This is not shown in the present case. 

The contract now in question was within the discretion of council. It was 
entered into by the members of the committee authorized by council and made in 
the name of the city. It was, therefore, valid if the appropriation was properly 
made. 

It appears that the money to pay for this contract was appropriated "out of 
the unappropriated moneys in the gas, water and electric funds." These funds 
were provided for carrying on these respective plants. They are not created as 
funds from which council may make expenditures for legislative purposes. Ex
penditures made by council for its use should be made from a fund created and 
provided for that purpose, as is done in providing funds for payment of publica
tion of ordinances and of salaries of the clerk of council and his assistants. 

The effect of the appropriating ordinance was to transfer three thousand dol
lars from the gas, water and electric funds to a council or legislative fund. 

A transfer of funds can only be made from funds raised by taxation under 
the provisions of section 3799, General Code, which reads: 

"By the votes of three-fourths of all the members elected thereto, and 
the approval of the mayor, the council may at any time transfer all or 
a portion of one fund, or a balance remaining therein, except the pro
ceeds of a special levy, bond issue or loan, to the credit of one or more 
funds, but there shall be no such transfer except among funds raised by 
taxation upon all the real and personal property in the corporation, nor 
until the object of the fund from which the transfer is to be effected has 
been accomplished or abandoned." 

The expenditure now in question was not provided for in the annual budget 
and therefore money raised from taxation could not be used for that purpose, as 
that would be in violation of section 5649-3d, General Code, supra. The only 
money that could be r.eached by a supplementary appropriation ordinance as that 
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now in question was that coming under the term "receipts and balances," and not 
from that raised by taxation. The money known as "receipts" is not raised hy 
taxation, and this could not he transferred from one fund to another. 

A part of the funds expcnclecl \vas taken from the water fund. 
Section 3959 General Code provides: 

"After paying the expenses of conducting and manag-ing the water
works, any surplus therefrom may he applied to the repairs, enlargement 
or extension of the \York, or of the rcscn·oir:-, the payment of the inter
est of any loan made for their construction or fur t!Jc creation of a sink
ing fund for the liquidation of the cl<'ht. The amount authorized to he 
levied and assessed for waterworks purposes shall be applied hy the coun
cil to the creation of the sinking fund for the payment of the indebted
ness incurred for the construction and extension of waterworks and for 
no other purpose whatever." 

Section 3960 General Code reads : 

":\Ioney collected for waterworks purposes shall be deposited weekly 
with the treasurer of the corporation. :\Ioney so deposited shall he kept as 
a separate and distinct fund. \\'hen appropriated by council, it shall be 
subject to the order of the director of puhlic service. Such director shall 
sign all orders drawn on the treasurer of the corporation against such 
fund." 

Under the provisions of these sections monies raised for waterworks purposes 
shall be used for that purpose and "shall be kept as a separate and distinct fund." 
\Vhen appropriated by council it shall be subject to the order of the eli rector of 
public service. The amount appropriated in the present case from the watenvork.; 
fund was in violation. of the above sections. 

Council did not have authority to make the appropriation in question from 
the water, gas and electric funds. The contract in question, however, has been 
fully executed and the city of Hamilton has 'ccurcd the benefit thereof. The city 
solicitor has approved the consent in these terms: "0. K. as to form ancl lcgal
ity." 

Under the ahove circumstances no finding should he made again'! any of the 
officers for the illegal expenditures of the funds, but attention should be called to 
the illegal appropriation and transfer of funds. 

925. 

V cry truly yours, 
J OSEPII :\IcGnEE, 

Attornc::,•-Gcneral. 

1\IUNICIPAL OFFICERS-ELECTED AT 1\0VE:\IBER ELECTIO:\T AKD 
U~ABLE TO ASSU.:\IE THEIR DUTIES BECAUSE OF SERVICE IX 
UXITED STATES AR:\IY- PREDECESSORS I IOLD OVER GXTIL 
THEY QUALIFY- WIIEX COL'XCIL :\L\ Y DECLARE VACAXCY
HOW FILLED-HOW OFFICE FILLED AFTER XE\\'LY ELECTED 
OFFICIALS QUALIFY. 

1. TV!zere pcrso11s were elected last X oz:cmbcr to tltc offices of cit:; auditor, 
city treasurer and city solicitor, a11d 'i.i.:lzere tltey are 1zot able to enter upo11 tlze 
duties of tlze offices to wlziclz tlzey were respectively elected, due to tlze fact tlzat 
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they are servi11g in the Uuited States army, and 'i.dzo do not qualify uutil they are 
able to enter upon their duties, the officers elected in N o~·ember, 1915, -;dll sen·e 
until the members elected in November, 1917, do qualif::,•. 

2. How ever, if the said per so us elected last November do 11ot qualify 'li:ithin 
ten days, then the coznzcil of the mu1zicipality might,.if they desired, declare a 'l:a
cancy, in which event the ma:,•or should fill the vacaucy for the unexpired term, this 
being under section 4242 General Code. 

3. But if the Persons elected in N ovembcr, 1917, do qualify b:,• taking the oath 
of office and gh·ing bond and are not able to enter upon the duties of the 
office to which they were elected due to the fact that they are serving in the 
United States army, then the mayor of the 1/lllllicipality should appoiut some Perso1~ 
to perform the duties of the office until tlze disability is removed and they are able 
to perform the duties. 

CoLU~!Bt:s, Onro, January 8, 1918. 

Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 have your communication of recent date in which you make 

inquiry in reference to the matter of the election of three persons at the last ::'\ ovem
ber election for city officers, one being elected city auditor, one city treasurer, and 
the other city solicitor. The three persons are in the army of the United States, 
and therefore, for the present, at least, are not able to enter upon the performance 
of the duties of their respective offices. You ask what legal steps should be taken 
in reference to making provision for the performance of the duties of these various 
offices. Practically the same principles of law will apply to the three conditions. 

First, let us notice the provisions of the statutes in reference to the election 
and terms of these three officers. Section 4275 General Code provides that the 
auditor shall be elected for the term of two years, and shall serve until his successor 
is elected and qualified. Section 4293 General Code provides that the treasurer shall 
be elected for a term of two years and shall serve until his successor is elected and 
qualified. Section 4303 General Code provides that the city solicitor shall be elected 
for a term of two years and shall serve until his successor is elected and qualified. 

From the provisions of these sections the persons who took their offices on 
January 1, 1916, will continue to serve as said ofiicers until their successors are 
elected and qualified-that is, they shall serve until two conditions obtain: First, 
the election of their successors; and, second, the qualification of their successors. 
So, if any of the persons elected at the last X ovemher election do not qualify, then 
the officers elected in November, 1915, and who took their offices on January I, 
1916, would continue to hold the offices until the persons elected last Xovcmber
and who are now in the army-would qualify by taking the oath of office and filing 
the required bond. 

This proposition, however, would have to be modified to some extent on ac
count of the provisions of section 4242 General Code, which reads as follows: 

"The council may declare vacant the office of any person elected or ap
pointed to an office who fails to take the required official oath or give any 
bond required of him, within ten days after he has been notified of his ap
pointment or election, or obligation to give a new or additional bond, as 
the case may be." 

From this provision, if the persons so elected should not qualify within ten 
days after receipt of notice of election, then the council might, if it desired to do 
so, declare the office vacant. In this event the vacancy would have to be filled 
under and by virtue of the provisions of section 4252 G. C. 
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But, suppming the pcr,;ons elected last XoYember qualified by taking oath and 
filing bond, then the officers elected in 1915 would not hold oYer any longer than 
until the hond prescribed by law is filed; and this for the reason that they hold 
only until their successors arc elected a11d qualify. \\'hat, then, will be done in 
reference to the duties of the ofticcs in the e\·ent that the persons elected thereto 
qualify, the said per,ons not heing ahle to perform the duties due to the fact that 
they arc in the army of the t:nitecl States? 

In reference to this <Juestion it is well for us to remember that the statute makes 
no provision \vhatevcr for deputy or assbtants to the city treasurer; but the statute 
in reference to the city solicitor makes provision merely for an assistant, provided 
that council consents. The statute in reference to the city ;mditnr makes pro\'ision 
for a deputy to the city auditor, proYided council consents. 

\Vhile these prodsions arc somewhat different in each ca,e, yet I do not believe 
they would have any effect upon the answer to be given to your question. I believe 
that the provisions of section 4252 General Code would control in each case. 

The above discnssion applies to those officers who qualify but are not able to 
enter upon the performance of their duties due to the fact that they arc serving in 
the United States army, and in this event I am of the opinion that the provisions of 
section 4252 General Cock would apply inasmuch as it provides: 

"In case of the <kath, re,ignation, rcmoyaJ or disability of any officer 
* * * the mayor thereof shall fill the vacancy by appointment and such 
appointment shall continue for the unexpired term and until a successor is 
duly appointed or duly elected and qualified, or uutil such disability is 
removed." 

It is my opinion that the plain intendment of this statute is such that the con
ditions suggested by you wcn!lrl come under its terms and provisions. The persons 
elected arc not now able to perform the duties of the office to which they were 
elected, because of the fact that they are serving in the army of the L'nited States. 
In other words thPy :1re rli>ahled from the performance of these dutie~, Lut this 
disability will not necessarily remain during the entire term for which they were 
elected. They may he honorably dischargt'd from service in the army and thus be 
able to perform the duties of the office to which they were respectively elected. 
lienee it is my opinion that the mayors of the different municipalities involved 
might appoint some person to till the varanc); due to the disability of the persons 
elected thereto to perform the duties of the present time, and that the persons ap
pointed would hold office until the di,ahility i, remu1·ecl-that is, until the persons 
would he discharged from service in the Vnited States army, and thus be able to 
enter upon the performance of the duties of the respective offices. 

It must be rcnwmbered that the language usee! is not "other disability." If it 
were, then under the familiar rule of ejusdclll ucneris "disability" would have to 
be given a meaning similar to the specific can,.;es \vhich precede it. In the statute 
under consideration the general term "disability" is used, and as said I am of the 
opinion that it is broad enough to include the conditions under consideration. 

Hence, answering your quc,tion specifically: 
1. If the persons elected last Xo\'Cmber should not CJttalify by taking oath and 

tiling bond then in that event the re,pccti\·c officers who took office on January 1, 
1916, would hold on~r until they do CJUalify hy taking oath and filing bond. 

2. However, under the provisions of ,rction 4242 General Code, if the persons 
elected should not qualify within ten days after receiving notice of their election, 
then the council of the municipality might, if it so de,ires, declare said office vacant, 
in which event the mayor would fill the vacancy under the provisions of section 4252 
General Code. 
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3. In the event that said persons have qualified and are not able to enter upon 
the duties of their office then in that event the mayor of the municipality, under 
section 4252 General Code would appoint some person to fill the vacancy until the 
disability is removed. 

926. 

Very truly yours, 
JoSEPH ::\!cGHEE, 

Attorney-General. 

ORDI~AXCE-XOT EFFECTIVE UXTIL EXPIRATIOX OF THIRTY DAYS 
-OFFICER T AKIXG OFFICE DURIXG REFEREXDU:\I PERIOD RAIS
IXG HIS SALARY-WILL DRAW SALARY AS IT EXISTED PRIOR 
TO INCREASE. 

The provisio11s of an ordinance passed by tlze council of a city do not, with 
some exceptio1zs, become effective until thirty days after it is filed with the mayor. 
ll ence, if an officer enters upon his duties for tlze term for which he is elected be
fore an ordinance, raising his salar::,>, becomes effective tmder the principles of tlze• 
refcreudum, lze will draw the salary as it existed prior to tlze iucrease, duri11g the 
term for which he is elected. 

Cou;::~mes, OHIO, January 8, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of December 5, 1917, which is as 
follows: 

"vVe respectfully request your written opinion upon the following 
matter: 

STATE:\IEXT OF FACTS 

Under an existing ordinance the salary of an elected officer of a munic
ipality, elected for a term of two years, is $1,200.00 per year. On December 
15, 1917, council passes an ordinance fixing the salary for said position at 
$1,500.00 per year. Under the provisions of section 4227-2 General Code, 
the last ordinance mentioned will become operative on January 14, 1918. 

Question: ::\lay the officer in question legally be paid at the rate of 
$1,5.00.00 per year from and after January 14, 1918, or must he serve his 
entire elective term of 1918 and 1919 at the salary of $1,200.00 per year?" 

The facts upon which you desire an opinion are briefly these: Under an ex
isting ordinance of a certain city the salary of a certain official of the city is fixed 
at $1,200.00. Then your supposition is that on December 15, 1917, council of said 
city should pass an ordinance fixing the salary of said official at $1,500.00 per year, 
which under and by virtue of the principle of the referendum would not become 
effective until thirty days after it is filed with the mayor, which would make it be
come effective something like January 14, 1918. Upon these facts your question is 
as to whether an officer who takes his position on January 1, 1918, would draw a 
salary of $1,200.00 up to the fourteenth day of January, 1918, and from that time 
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on a salary of $1,500.00, or whether he would clraw $1,200.00 from the beginning of 
the term for which he was elected to the end thereof. Of course, there would be 
another alternative in that he might l.Jegin with a salary of $1,500.00 and continue 
to draw the same up to the end of the term for \Yhich he was elected. 

The particular sections which give rise to this question arc sections 4213 and 
4227-2 of the General Code, which read as follows: 

"Sec. 4213. The salary of any officer, clerk or employe ;hall not be in
creased or diminished during the term for which he was elected or ap
pointed, and, except as otherwise provided in this title, all fees pertaining 
to any office shall he paid into the city treasury." 

"Sec. 4227-2. Any ordinance, or other measure passed by the council of 
any municipal corporation shall be subject to the referendum except as here
inafter provided. Xo ordinance or other measure shall go into effect until 
thirty days after it shall have been filed with the mayor of a city or passed 
by the council in a village, except as hereinafter provided. 

\Vhen a petition signed by ten per cent of the electors of any munic
ipal corporation shall have been filed with the city auditor or village clerk 
in such municipal corporation, within thirty days after any ordinance, or 
other measure shall have been fi!Prl with the mayor, or passed by the coun
cil of a village, ordering that such ordinance or measure be submitted to 
the electors of such municipal corporation for their approval or rejection, 
such city auditor or village clerk shall, after ten days, certify the petition to 
the board of deputy supervisors of elections of the county wherein such 
municipality is situated and said board shall cause to be submitted to the 
electors of such municipal corporation for their approval or rejection, such 
ordinance, or measure at the next succeeding regular or general election, in 
any year, occurring subsequent to forty days after the filing of such peti
tion. 

No such ordinance or mPasnre shall go into effect until approved by 
the majority of those voting upon the same. X othing in this act shall pre
vent a municipality after the passage of any ordinance or other measure 
from proceeding at once, to give any notice, or make any publication, re
quired by such ordinance or other measure." 

As suggested above, there arc three different views which may be taken with 
reference to the salary of said official, which are as follow;: 

The official taking office on January 1, 1918, might he gin with a salary of 
$1,500.00 and draw the ~ame during the entire term for which he is elected; or he 
might begin with a salary of $1,200.00 and draw the same during the entire term 
for which he is elected; or he might begin with a salary of $1,200.0U and draw said 
salary up to the time that the ordinance goes into force and effect under the prin
ciples of the referendum, as set forth in said section 4227-2 G. C., at which time 
he would begin with a salary of $1,500.00 and draw the same until the expiration 
of the term for which he is elected. 

\Vhich one of these different propositions is selected to be the correct one de
pends altogether upon the question as to what construction we place upon the 
ordinance increasing the salary of said officer from $1,200.00 to $1,500.00 in the 
light of the provisions of law as found in said above quoted sections. The first prin
ciple of law to he considered is that "the salary of any officer * * * shall not 
be increased or diminished duriug tlze term for which he was elected." The other 
principle of law is that "no ordinance * * * shall go illlo effect until thirty days 
after it shall have been filed with the mayor of a city * * *." 
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With the three propositions above set forth and the two principles of law just 
stated in mind, let us proceed with the consideration as to what is the correct con
clusion to be reached in reference to your query. Of course, if the ordinance 
passed by the council on December 15, 1917, and filed with the mayor, becomes ef
fective immediately upon publication, to the extent at least that the ·change in salary 
takes effect at that time or on or before January 1, 1918, then the first of the abo\·e 
propositions would be true, that is, the officer would begin with a salary of $1,500.00 
and continue to draw the same until the expiration of the term for which he is 
elected. But if said ordinance does not become effective for the purpose of making 
the change in salary until thirty days after the same is filed with the mayor of the 
city, then the second of the above propositions would be true, that is, the officer 
would begin with a salary of $1,200.00 and continue to draw the same until the ex
piration of the term for which he is elected. This for the reason that the salary 
of an officer cannot be increased during the term for which he was elected and if 
the change becomes effective on or about January 14, 1918, it would come within 
the purview of section 4213 G. C. and would not affect the salary of the officer dur
ing the term for which he was elected. In my opinion there is no reasoning what
ever which could lead us to the conclusion that the third proposition above set forth 
is correct; namely, that the officer might begin the term of office with a salary of 
$1,200.00 and draw the same up to the time at which the ordinance would become 
fully effective under the principles of the referendum and from that time on draw 
a salary of $1,500.00. The increase in salary either becomes effective before January 
1, 1918, or after said date. If it becomes effective before said date, the officer would 
begin with $1,500.00 and end with that amount, because the principle set forth in 
section 4213 cannot apply to such conditions. But if the change becomes effective 
after January 1, 1918, then the principle set forth in section 4213 would apply and 
the increase in salary could not be made to apply to the officer taking office on 
January 1, 1918; he would draw $1,200.00 from the beginning of his term to the 
end of the same. Hence, we must select either the first or the second of the 
propositions above enumerated. 

So we will proceed from now on upon that theory. Section 4227-2 G. C. pro
vides "no ordinance shall go into effect until thirty days after it shall have been 
filed with the mayor of a city." This provision is made to give opportunity to the 
people to have any ordinance referred to them for approval or disapproval, should 
they desire to have it referred to them. This is what is styled as the principle of 
the referendum. In considering this question, it must always be borne in mind that 
the law making bodies of the state and of thl· cities of the state are no longer su
preme in the matter of law making. 

Section 1 of article II of the constitution provides as follows: 

"The legislative power of the state shall be vested in a general assembly 
consisting of a senate and house of representatives, but the people * * * 
reserve the power to adopt or reject any law, section of any law or any item 
in any law appropriating money passed hy the general assembly * * *." 

That is, the people of the state enter into the factor of making laws and virtually 
become a part of the law making machinery of the state. They reserve to them-· 
selves the right to approve or disapprove the acts which are passed by the legislature 
and filed by the governor with the secretary of state. This is the view that is taken 
of the principles of the initiative and referendum by our courts. 

In Pfeifer et a/, ..:·s. Gra..:·es, 88 0. S., 473, the court say: 

"The language of section 1b is to be fairly and reasonably interpreted 
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so as to carry out the purpo<oe of the people who adopted the dual form 
of direct a1zd i11dircct lcgislatioll prescribed therein." 

71 

On page 486, the court in considering ~ection 1 of article II of the constitution, 
state: 

"The first named is a delegatee! power-from the people to their legis
lath·e agents or representatives. The second is a reserved power; it com
prehends all of tlze sovereign pou.w of legislation not thus delegated." 

In State ex rei. vs. lli/dcbra11dt, Secretary of State, 94 0. S., 154, the court say 
in the first branch of the syllabus: 

"The term 'legislature,' in section 4, article I of the United States con
stitution, comprehends the entire legislative power of the state; and, as so 
used, includes not only the two branches of the general assembly but the 
popular will as expressed in the referendum provided for in sections 1 and 
1c of article II of the Ohio constitution." 

On page 161 the court reasons as follows: 

"These various sections disclose that, while the legislative power has 
been delegated to the bi-cameral body composed of the senate and house of 
representatives, the people of Ohio have by the aforesaid provi>ions of 
their constitution determined the manner by which such legislative power 
may be exercised, under what circumstances the laws passed by it may be
come operative without an appeal to the people, and have further imposed 
the conditions under which such laws may become operative or inoperative 
as they may have been adopted or rejected by the popular vote designated 
as the 'referendum'." 

From these decisions of our courts and from reason also we readily see that 
the people become a vital an(! c'sential part of the machinery of legislation in the 
state at large. 

The same principle applies to municipalities. l:ndcr the provisions of section 
4227-2 G. C. the people of munkipalities haYc heen gh·en the right to have referred 
to them, for their approval or disapproval, ordinance's passed by the council. They 
virtually become a part of the law making machinery of the city. The mere fact 
that the council of a municipality aclopts an orclinancc is not conclusive upon the 
question as to whether the principles cmhoclicd in the ordinance will become the 
law of the municipality or not. Council no longer has the final say in the matter 
as to what principles ~hall he enacted in law hy means of ordinances or resolutions. 
The people have the right to speak. • \nd until they do speak, either hy permitting 
the ordinance to become cffecti\·c without any action or hy approving the same at 
the polls by a majority vote, the provisions of the ordinance arc held in abeyance. 
If they take no steps to have it rcfcrrccl to them ancl quietly permit it to become 
a law, it will become cffecti,·c in thirty clays from the time it is filed with the mayor 
of a city. But even in reference to this it must he n·mcmiJl'red that the people of 
the municipality Yirtually place their stamp of apprO\·al upon the same by quietly 
permitting it to hecome a law of the municipality. If they ask to have it referred 
to them the ordinance will not h~cflml' effccti\·c until "approved ],y the majority of 
those voting upon the same * * * at a regular or general election occurring 
subsequent to forty days after the request to have same referred to the people is 
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filed with the city auditor." Instead of approving the same at the polls, the people 
may decide in the exercise of their sovereign rights to disapprove the same, in which 
case it will not become a law at all. The position of the people in reference to law 
making under the principles of the referendum is exactly parallel to the position of 
the governor of the state in the matter of law making. Xo act passed by both 
houses becomes effective from that fact alone. The act must be referred to the 
governor and he is given a period of ten days within which to decide whether he 
will permit the act to become a law without his action in reference to the same or 
whether he will approve the same by signing it or disapprove the same by vetoing 
it. 1\ o one would hold for a minute that an act is in force or effect simply because 
it has passed both branches of the legislature. The thing that gives the act vitality 
is either the tacit approval of the governor or his signing the same, and if he does 
not see fit to do one or the other of these things, he can veto the same and prevent 
its becoming a law at all. 

In view of all the above, to what conclusion can we come in reference to your 
query, or rather to what conclusion must we come? 

The statutes says no ordinance shall go into effect until thirty days after it 
shall have been filed with the mayor of a city. The principles above enunciated 
demand that the prov.isions of an ordinance should not go into effect until a certain 
time after it has been filed with the mayor in order that the people may have the 
right to refer the said ordinance to themselves for approval or disapproval, should 
they desire so to do. 

The question involved is really whether the principles contained in an ordinance 
shall be anticipated or not. If we can anticipate the going into effect of the or
dinance for the purpose of the change in salary, why not anticipate it in reference 
to contractual rights and remedies? If we anticipate its going into effect for one 
thing, why not anticipate its going into effect for all things? 

It is my opinion that the going into effect of the ordinance can not be an
ticipated for any purpose whatever, and that the provisions of the old ordinance 
must be relied upon entirely as to the status of the law until the new ordinance 
goes into force and effect under the principles of the referendum. The provisions 
of the new ordinance during the referendum period are held in abeyance. The 
ordinance works no change or effect whatever upon the rights of persons until the 
thirty-day period has expired. :t\ o rights can be predicated upon it; no remedies 
can be secured from it. If it does not go into effect for a period of thirty days 
as provided in the statute, then the repealing clause of the ordinance does not go 
into effect until this period has expired. If the repealing clause is not in effect, 
then the old ordinance in reference to salary remains in full force and effect until 
the end of said referendum period. The provisions of both ordinances can not be 
in force and effect, hence the provisions of the new ordinance are not effective as 
to salary until the end of the referendum period. Therefore if the change in salary 
takes place after the first of January, 1918, it could not affect the salary of the city 
official taking office on the first of January, 1918, and this from the provisions of 
section ~213 G. C. Hence the conclusion is sound that he must draw a salary of 
$1,200.00 during the term for which he was elected at the Xovember election in 
1917 and upon which he had entered at the time the change in salary took place. 

Further, if we should select the other alternative above suggested we would 
under certain circumstances get into grave difficulties. Suppose we assume that the 
change in salary took place when the council acted in the matter of passing the 
ordinance; then the change would be effective before January 1, 1918, and the 
official elected last X ovember would be entitled to $1,500.00 from the beginning of 
his term. Section 4227-2 G. C. specifically states that the ordinance shall not be 
effective until thirty days after it is filed with the mayor, thus making this specific 
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ordinance take effect after the middle of January. How could the new official draw 
salary under an ordinance which is not yet in effect and while there is still an 
ordinance in effect fixing his salary at $1,200.00? 

Further, suppose a petition should he filed \dth the city auditor and the question 
should be put up to a vote of the people at the next regular and general election 
and suppose further that the people by their vote di"approve of the ordinance, then 
we would have this situation: The officer would hegin his term on the theory that 
the change in salary took place in Deccmhcr, 1917, and therefore he would he en
titled to $1,500.00 from the beginning of his term. But he would awaken on the 
morning after the eleLtion and find that no change in salary had really been made 
at all because the people refused to apprm·e the ordinance and it fell and never 
would become effective. 

Hence, from reasoning and from the practical working out of the matter, I feel 
confident that the only correct conclusion is to the effect that the ordinance becomes 
effective for no purpose until the last turn is made by the legislative machinery, 
namely, until the people quietly approve it by permitting it to become a law at the 
end of the referendum period or until they approve the same on election day, 
should they ask for a referendum. · 

In addition to the reasoning herein set out I desire to call your attention to 
opinion No. 493, rendered to the public utilities commission on August 3, 1917. In 
said opinion I was vlacing a construction upon our constitutional provisions in 
reference to the referendum on a state of facts similar to those submitted by you 
and much that was stated in said opinion will apply to the matter now before me. 

In rendering the above opinion I am not unmindful of the fact that this de
partment has not always been uniform in reference to the effect of the referendum 
upon the question of change in salary. }lr. Denman, in an opinion rendered on 
January 10, 1910 (reports of the attorney-general for 1910-1911, page 1045), held 
that a change in salary made by an ordinance would not become effective as to 
persons whose terms began during the ten-day period during which the ordinance 
must be published before it would become effective. This was a much stronger 
holding than the one ,d1ich I have made, dne to the fact that cve1ything had been 
done in reference to said ordinance so far as legislation was concerned that could 
be done because the principle of the initiative and the referendum was not in force 
and effect at that time. 

My predecessor, lion. Timothy S. Hogan, rendered an opinion December 29, 
1911 (reports of the attorney-general for 1911-1912, page 1619), which if applied 
to the facts presented in your communication would permit the ofiicial, entering 
upon the duties of his office on January 1, 1918, to draw a salary of $1,200.00 up to 
the time that the ordinance would become effective and from that time on a salary 
of $1,500.00. 

In an opinion rendered by my predecessor, Iron. Edward C. Turner, on October 
15, 1915 (reports of the attorney-general for 1915, page 2005), he held practically 
the same as did l\Ir. Hogan. But notwithstanding these holdings of my pre
decessors it is my opinion that the conclusion reached by me in reference to the 
matter set out in your communication is correct. 

Hence, answering your question specifically, it is my opinion that the officer 
taking his position on January 1, 1918, would draw the salary of $1,200.00 from the 
beginning of the term for which he was elected to the end thereof, and this under 
the principles as set out in section 4227-2 G. C. 

V cry truly yours, 
JoSEPH l\IcGHEE, 

Attomey-General. 
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927. 

JUDGE OF ELECTIOXS-\YHO SER\"ED AT ELECTIOX-IXELIGIBLE 
TO OFFICE OF :\IE::IIBER OF BOARD OF EDUCATIOX-HO\V VA
CANCY CAUSED THEREBY FILLED. 

1. A person who served as a judge of elections is ineligible to office of mem
ber of the board of education, for ~··hich position he received sufficient votes to 
elect him at the last electio11. 

2. A person who receives a smaller 11UIIlber of votes than his opponc11t is 1101 
considered elected because of the i11eliyibility of the successful candidate. 

3. ~Vhere a person recei'l.•cs sufficicllt 'l:otcs to elect him as one of a group oj 
perso11s who are elected members of a board of cducatio11, and such person is in
eligible to hold said Position, a WCUIIC}' occurs which shall be filled by the remaill
ing members of the board. 

CoLUMBUS, 0Hro, January 10, 1918. 

HoN. WAYNE STILWELL, Prosecuting Attorney, Millersburg, Ohio. 

DEAR SIR:-You request my opinion on the following matter: 

"A question has arisen with regard to the election of a member of the l\Iil
lersburg school board and I have been asked to secure your opinion. * * * 
?-.Ir. R. L. P., who received third highest vote, and whose name was on the 
ticket, was a judge of elections. He had, sometime previous to the elec
tion, verbally asked that his name be not printed. Knowing that he was 
disqualified by reason of his service as judge (section 5092) he did not 
file an expense account or try to qualify in any way for the office. :Mr. 
C. R. \V., who was fourth highest, filed his expense account and claims 
that he has been duly elected." 

Section 5092 G. C. reads as follows: 

"No person, being a candidate for an office to be filled at an election, 
other than for committeeman or delegate or alternate to any convention, 
shall serve as deputy state supervisor or clerk thereof, or as a judge or 
clerk of elections, in any precinct at such election. A person scrvi11g as 
deputy state super;:isor or clerk thereof, judge or clerk of c/ectio11s COII

trary to this section shall be i11eligible to an:,• office to which he may be 
elected at such electio11." 

So that when l\Ir. R. L. P. served as a judge of elections on the election 
board in the :\Iillersburg school district, he thereby became ineligible to be a can
didate for member of the board of education and no certificate of election could 
be issued to him as such member. That ?-.Ir. C. R. \V. who was a candidate and 
who receiv-ed fewer votes than did R. L. P. at such election, filed his expense 
account, would not make C. R. \V. the duly elected member at such election. 
This question was squarely passed upon in State ex rei. v. Speidel et a!, 62 0. S., 
156, where Davis, J., at page 159, uses the following language: 

"The election may fail altogether * * * * by reason of illeligibil
ity of tlze successful candidate * * * * but that could not elect a man 
who in fact has received a smaller number of votes than his opponent." 
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Following the above decision, then, I must advise you that there is a vacancy 
in the membership of said board which is caused by the ineligibility of the can
clirlate who was votcc.l fur and the >arne should be filled as other vacancies are 
!~lied and under the provision:; of section 4748 of the General Code, which reads 
in part as follows: 

928. 

'\ \ vacancy in any hoard of education * ':' * * shall be filled by 
the board at its next regular or 'pedal meeting, or as soon thereafter as 
possible, by election for the u11expired term. A majority vote of all the 
remaining members of the board may fill any such vacancy." 

Yery truly yours, 
JoSEPH :\TcGHEE, 

A ttonzey-General. 

KEXNEL-.\S lJSED IX SECTIOX 5652-1 G. C. DEFINED-THE PHRASE 
"XOT COXST,\XTLY COXFIXED" DOES XOT APPLY TO UXREG
ISTERED DOGS BELOXGIXG TO REGISTERED KENXEL WHERE 
SCCH DOGS ARE TAKEX ODT FOR EXERCISE. 

(1) The term "kemzcf' as used iu section 5652-1 G. C. (107 0. L., 534), means 
any pack or collection of dogs, oz•er the age of three months, kept together for 
the purposes of lzmzting or for sale. 

(2) Tlze phrase "not constantly confined," as used in the statutory provision 
designating tlze conditions under which wzrcgistered dogs over tlze age of three 
mmzths may be sei::ed and impounded, 1·efers to dogs at liberty ~citlzout restraint, 
and the statu tor:>' pro< is ion requiring tlze sei::ure and impoundi11g of such !liz reg
istered dogs lzas 110 application to unregistered dogs bclmzging to a registered kennel 
where such dogs are tnkr11 oul for exercise z11zder leash or otlzcr restraint. 

Cou:~rm.:s, Omo, January 10, 1918. 

Bureau of hzspection a11d Supcr'i:ision of Public Offices, Colul'zl>us, Ohio. 
GE:<:TLD!EX :-This department zs in receipt of a communication in which 

you ask an opinion as follows: 

"(I) Section 5652-1 G. C., ( 107 0. L. 534) prodclcs a rc~i>lration fcc 
against every owner of a kennel of dogs of $10.00 per year. Does this 
apply to any person who hreecls ancl selts dogs, or dues it apply only to a 
professional !Jrecckr ;mel clcalcr in clogs? 

(2) The kennel provision of this law, where a kt'nnl~l is registered, 
provides that clogs which are constantly confinecl neecl not he registered. 
\\'hen a kennel keeper takes out such clogs for excrci>e that arc in leash, 
arc they to he consiclerccl to he confined to the extent that a sheriff could 
not seize them hecaU>l' they hac! no tag, while being so exercised?" 

As explanatory of some of the provisions of section 5652-1 General Code I 
note the provisions of section 5()52 General Cocle, \vhich rt'ads: 

"Sec. 5652. Every person who owns, keeps or harbors a dog more 
than three months of age, annually, before the first day of January of 
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each year, shall file together with a registration fee of one dollar for 
each male or spayed female dog, and a registration fee of two dollars 
for each female dog unspayed, in the office of the county auditor of the 
county in which such dog is kept or harbored, an application for regis
tration for the following year beginning the first day of January of such 
year, stating the age, sex, color, character of hair, whether short or long, 
and breed, if known, of such dog, also the name and address of the 
owner of such dog." 

Section 5652-1 General Code provides as follows: 

"Every owner of a kennel of dogs shall in like manner as in section 
5652 provided, make application for the registration of such kennel, and 
pay therewith to the county auditor a registration fee of ten dollars for 
such kennel. Provided, however, that the owner of such dog kennel shall, 
in addition to paying such kennel fee, comply with all of the requirements 
of section 5652 with respect to every dog more than three months of age 
belonging to such dog kennel not kept constantly confined in such kennel." 

The term "kennel" has been defined as meaning the house or other shelter 
place provided for dogs, or as meaning a number of dogs kept together. Thus, 
in the Standard Dictionary the term is defined as follows: 

· "1. A house or other shelter for a dog or for a pack of hounds. 
2. A number of dogs kept together; a pack of hounds." 

In the Century Dictionary the term is defined : 

"1. A house or cot for a dog, or a pack of hounds. 
2. A pack of hounds; a collection of dogs of any breed or of dif

erent breeds." 

The term as used in section 5652-1 General Code seems to comprehend some
thing of the idea denoted in both definitions. However, I am inclined to the 
view that the major idea denoted by the use of the term "kennel" in this section is 
that of a pack or collection of dogs rather than the place where the dogs are 
kept. 

In the case of The State v. Tripp, 84 Conn., 641, the court had under consid
eration the prosecution of the defendant on the charge of killing a couple of dogs 
belonging to a registered or licensed kennel registered in the name of two persons as 
owners, under a statute which provided that any owner or keeper of a kennel 
might apply, on or before the first day of :\lay, to the town clerk of the town in 
which such kennel was located for a kennel license; that the town clerk should 
issue to such applicant a kennel license for one year from the first day of ).fay, 
which license was required to specify the name of the kennel, the name of the 
owner and the keeper of the same, and that every dog kept in such kennel so 
licensed should when at large wear a collar bearing a metal tag or plate upon 
which should appear the number of the kennel license, the name of the town issu
ing such license and the year thereof, which plates or tags were to be furnished 
by the town clerk. 

Another section of the act provided that the clog warden should take into his 
custody any dog found at large without the required tag or plate on its collar, and 
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that after notice was given of the capture of the dog, unless it was redeemed 
within a certain fixed time by the payment of a sum of money in no case exceed
ing three dollars, it should be killed by Euch warden. 1\nother section applicable 
to dogs belonging to a licensed kennel provided that every person who should un
lawfully kill or injure such a dog should be fined or imprisoned. 

The court in the case above noted, in affirming a judgment of the lower court 
convicting defendant of an offense of unlawfully killing dogs belonging to a reg
istered kennel, in its opinion u"es the following language: 

"The fact that a part of the pack of hounds which formed the 
licensed kennel were kept at the house of each of the owners in the same 
town did not vitiate the license. The word 'kennel' as tlSed in the statute 
does not mean the house or place in which the dogs are kept, but a pack 
or collection of dogs usually kept or bred for hunting, or for sale." 

After mature consideration I am unable to arrive at a more satisfactory defi
nition of the term "kennel" as used in this act than that ginn in the case of State 
v. Tripp, supra, and in answer to your first question I am of the opinion that the 
term "kennel" as used in this act means any pack or collection of do~s over the 
age of three months kept together for the purpose of hunting or for sale. 

\Vith respect to your second question I note the provisions of section 5652-7 
General Code and a part of the provisions of section 5652-8 General Code, which 
read as follows: 

"Sec. 5652-7. County sheriffs shall seize and impound all dogs more 
than three months of age, except dogs kept constantly confined in a reg
istered dog kennel found not wearing valid registration tags. Upon affi
davit made before a justice of the peace, that a dog more than three 
months of age and not kept constantly confined in a registered dog ken
nel is not wearing a valid registration tag and is at large, or is kept or 
harbored in his township, such justice of the peace shall forthwith order 
the sheriff of the county to seize and impound such animal. Thereupon 
such sheriff shall immediately seize and impound such dog so complained 
of. Such sheriff shall forthwith give notice to the owner of such dog, if 
such owner be known to the sheriff, that such dog has been impounded, 
and that the same will be sold or destroyed if not redeemed within four 
days. If the owner of such dog be not known to the sheriff, he shall post 
a notice in the county court house describing the dog and place where 
seized, and advising the unknown owner that such dog will be sold or de
stroyed if not redeemed within four days." 

"Sec. 5652-8. County commissioners shall provide for the employ
ment of deputy sheriffs necessary to enforce the provisions of this act, 
shall provide nets and other suitable devices for taking dogs in a humane 
manner, and, except as hereinafter provided, shall also provide a suitable 
place for impounding dogs, and make proper provision for feeding and 
caring for the same, and shall also provide humane devices and methods 
for destroying dogs. * * *" 

\Vithout extended discussion of the statutory provisiOns applicable to your 
second question above quoted, I am of the opinion that the phrase "not con
stantly confined," as used in the statutory provision designating the conditions 
under which unregistered dogs over the age of three months may be seized and 
impounded, refers to dogs at liberty without restraint, and that the statutory pro-
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ns1on requmng the seizure and impounding of such unregistered dogs has no 
application to unregistered dogs belonging to a registered kennel where such dog5 
are taken out for exercise under leash or otherwise restrained. 

Very truly yours, 
JosEPH lllcGHEE, 

A ttoruey-General. 

929. 

ASSESSliiENT-\VHEN SAlliE XOT CERTIFIED TO AUDITOR WITHIN 
TWO YEARS-LIEN AGAIXST PROPERTY EXTIXGUISHED-PER
SONAL LIABILITY RUl\'S SIX YEARS. 

Where a village officer fails to certify an assessment for collection to the 
county auditor within two ~·cars after the same is payable, the lien of srtch assess
ment against the property is thereby extingrtislzed. The owner of such property 
at the time such assessment was made, is personally liable to pay such assessment 
and where six 'J'Cars ha<.Jc not elapsed since said assessment became pa:yable, the 
statute of limitations has not ·yet run against the personal liability of such owner. 

CoLUMBUS, OHio, January 10, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under recent date you submitted the following statement of 
facts and inquiry: 

"The clerk of a village of the state of Ohio, either through neglect of 
duty, carelessness or inefficiency, failed to certify to the county auditor for 
collection an assessment for a street improvement which was due and pay
able July 15, 1912, which certification to the county auditor has never been 
made up to the present time. The owner of the property against which 
the assessment was originally made sold sairl property in February, 1915. 

QUESTIOX : In view of section 3906 G. C., together with other 
statutes of limitation, can anybody at the present date be held liable for 
the amount of the assessment unpaid? If so, who, and for what remam
ing period of time?" 

Section 3906 General Code, to which you refer, reads as follows: 

"The lien of an assessment shall continue hvo years from the time it 
is payable, and no longer, unless the corporation, before the expiration 
of the time, causes it to be certified to the auditor of the proper county, 
for entry upon the tax list for collection, or causes the proper action to 
be commenced in a court having jurisdiction thereof, to enforce such 
lien against such lots or lands, in which case the lien shall continue in 
force so long as the assessment remains on the tax list uncollected or so 
long as the action is pending, and any judgment obtained, under and by 
virtue thereof, remains in force and unsatisfied." 

By virtue of this section the lien of the assessment continues only two years, 
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unless the asses'm~nt has been certified to the county auditor. It does not affect, 
ho\\'e\·er, the personal liability of the owner of the property at the time the assess
ment \\·as made to pay such assessment. 

Section 3897 General Co(lc reads as follows: 

"Special assessments shall he payable Ly the owners of the property as
sessed personally, Ly tl1e time stipulatl·d in the ordinance providing there
for, an(! shall l1e a !il'n from the date of the assessment upon the respec
tive lots or parcels of land as,cssed. \\'hen prcsente(l with a receipt from 
the contractor, in whose favor an assessment is confirmed, or his assigns, 
slwwin~ such asse,;smcnt on any property for any improvement to have 
been pai(l, the auditor or clerk shall at once record the fact upon the mar
gin of the record of the assC'ssment, with the date t>f such presentation, 
from which time such property shall he released from the lien." 

Under the provisions of this section the owner of the property Is personally 
liable for the assessment. 

In the case of Corry v. Gaynor, 21 0. S. 277, the first branch of the syllabus 
reads: 

"In an action to recover a personal judgment for the amount of an 
assessment for the improvement of streets, it must appear that the defend
ant was the owner of the lot assessed at the date of the assessment and 
it is not sufficient to aver that he was such owner at the commencement of 
the suit." 

In the case of city of Toledo v. Barnes, 8 C. C. 684, a personal judgment for 
the collection of a special assessment was sustained. 

The ahove authoritiC's support the proposition that the owner of property at 
the time an assessment is mac!C', is personally liable to pay such assessment. By 
Yirtue of section 3898 General Code, his liability is limited to his interest in the 
property assessed. 

This section reads as follows: 

"If payment is not made by the time stipulated, the amount assessed, 
together with interest, and a penalty of five per cent. thereon, may Le re
covered by suit before a justice of the peace, or other court of competent 
jurisdiction, in the name of the corporation, against the owner or owners, 
Lut the owner bhall not be liahle, under any circumstances beyond his in
terest in the property as>es:.ed, at the time of the passage of the ordinance 
or resolution to improve." 

As the amount of the assessment and the value of the property are not stated 
in your im1uiry, the extent of the liability need not be further considered. 

The next fJUe,tion to be considered is the application of the statute of limita
tion. If any limitations of action apply in this case, it will he the six-year limit
ation contained in section 11222 General Code. This section reads as follows: 

".\n action upon a contract not in writing, express or implied, or 
upon a liability created hy statute other than a forfeiture or penalty, shall 
be brought within six years after the cause thereof accrued." 
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In the case of Hartman v. Hunter, Treasurer, 56 0. S., 175, the second branch 
of the syllabus reads: 

"A civil action brought by the treasurer of a county under section 
1104, Revised Statutes, to enforce assessments for the contruction of town
ship ditches, is by the second clause of section 4891, Revised Statutes, 
barred in six years after the cause of action arises." 

In the case of City of Cincinnati v. Fogarty, 13 0. N. P., N. S., 631, the syl
labus reads : 

"An action for recovery of unpaid street assessments is an action upon 
a liability created by statute, and is therefore controlled by the six years 
statute of limitations." 

In each of the above cases the assessment had been made prior to the amend
ment of section 2670 General Code, which now contains the clause 

"nor shall any statute of limitations apply to such action." 

This clause was inserted in this section by act shown in 95 Ohio Laws, 93, and 
passed on April 4, 1902. 

Said section 2670 General Code reads as follows: 

"Judgment shall be rendered for such taxes and assessments, or any 
part thereof, as are found due and unpaid, and for penalty and costs for 
the payment of which the court shall order such premises to be sold with
out appraisement. From the proceeds of the sale the costs shall be first 
paid, next the judgment for taxes and assessments, and the balance shall 
be distributed according to law. The owner or owners of such property 
shall not be entitled to any exemption against such judgment, nor shall 
any statute of limitations apply to such action. \Vhen the lands or lots 
stand charged on the tax duplicate as forfeited to the state, it shall not 
be necessary to make the state a party, but it shall be deemed a party 
through and represented by the county treasurer." 

This section applies to actions by a county treasurer to foreclose the lien for 
taxes or assessments against the property. It does not apply in the present case 
for the reason that the assessment in question has not been certified to the county 
auditor. 

It appears from the statement that the assessment in question was due and 
payable July 15, 1912. The six-year period therefore will not expire until July 15, 
1918. The statute of limitations has not yet run against the person who owned the 
property at the time the assessment was made. 

It is my opinion, therefore, that the person or persons who owned the prop
erty in question at the time the above assessment was made, can be held person
ally liable for the amount of the assessment unpaid. There is no liability, how
ever, against the property as that has been barred by virtue of the provisions of 
section 3906 General Code. 

Very truly yours, 
JOSEPH ~!CGHEE, 

Attorney-Ge11eral. 
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930. 

BOARD OF EDCCATIOX-\YIIEX ~IOXEY IS BORROWED TO CREATE 
A FUXD OCT OF \\"IIICII TO P.\Y FOR LABOR, ETC., THEREAFTER 
FURNISHED IX TilE CO~Il'LETIOX OF SCHOOL BUILDIXC,--DOES 
XOT CREATE Sl:CH AX IXDEBTEDXESS TIIAT ~I.\Y BE FCXDED 
UXDER SECTIOX 5656-DIS.\PPROV.\L BOXD ISSlJE-~L\RIOX CITY 
SCHOOL DISTRICT. 

The only indebtedness that a board of education of a school district is author
i:::ed to fund under the provisions of sections 5656 and 5658 G. C. is suclz indebted
ness as represents an accrued existing, ·valid and binding legal obligation of the 
school district. TVhere a board of education, instead of issuing bonds for the pur
pose, borrou:s mo1zey from a ban/~ or banks for the purpose of creating a fund out 
of wlziclz to pay bills or estimates for labor and material thereafter furnished in tlz~ 

completion of a school building, such transaction, for 1cant of authority in the board 
of education to borrow money for such purpose in this mmwcr, does not have tlze 
effect of creating a legal indebtedness to such bank or banks 7t'hich the board of 
education is aut/zori:::ed to fund by tlze issue and sale of bonds under tlze provisions 
of the above mentioned sections of the General Code. 

CoLD~IBL"S, Omo, January 10, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Marion city school district, in the sum of $45,000.00, 
for the purpose of funding and extending time of payment of certain in
debtedness which said school district from its limits of taxation is unable 
to pay at maturity. 

I am herewith returning, without my approval, transcript of the proceedings 
of the board of education of ~!arion city school district relating to the above bond 
issue. 

The resolution providing for the issue of said bonds recites that said bonds 
are issued for the purpose of extending the time of payment of certain indebted
ness of the board of education of ~!arion city school district heretofore incurred 
in the payment for the completion of a new high school building and equipment 
therefor. 

In answer to my request for more specific information as to the nature of the 
indebtedness sought to be funded by the proposed bond issue the clerk of the board 
of education of said school district wrote me as follows: 

"In the •building and completion of a new high school building and the 
equipment for same, our funds became exhausted before same was com
pleted and accomplished. \\"c took the matter to our local banks and, 
rather than stop all until bonds could be issued (and thus lose the use of 
this school for perhaps this school year) the banks advanced us the money 
and accepted as evidence our notes-pending the issuance of bonds, upon 
the completion of building and installation of equipment, and in accord
ance with Iaw-all expenditures having been properly authorized by a yea 
and nay vote at time they were authorized. These bonds arc to cancel that 
indebtedness and that only." 
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The issue of the bonds here in question is provided for under the assumed 
authority of Eections 5656 and 5658 General Code. It is clear from the prm·isions 
of these sections that before any indebtedness can be funded or the time of pay
ment thereof extended by the issue of bonrls under their provisions said indebted
ness must be a present existing, valid and binding obligation of the board of educa
tion or other political subdivision therein named issuing such bonds. I do not 
understand from the information at hand that the money borrowed by the board 
of education of ~Iarion city school district from the banks of that city was so bor
rowed for the purpose of paying and discharging the then existing, valid and bind
ing obligations against the school district incurred in completing the structure and 
equipment of the high school building. If this were the case the act of the hoard 
of education in borrowing this money from the bank would itself be the funding 
of an existing indebtedness under the authority of the sections of the General Code 
hereinbefore noted, and the indebtedness so incurred by the board of education to 
the banks in the transaction would he a legal and hinding obligation which, when 
due and payable, could be funded and the time of payment thereof extended by an 
issue of bonds under the authority of said sections of the General Code. As before 
noted, however, I do not so understand this transaction. On the contrary, it seems 
clear from the information given me by the clerk of the board of education that 
after this money was borrowed from the banks the same was used by the board of 
education in paying bills or estimates for labor and material thereafter furnished 
in completing the construction and equipment of the high school building. In other 
words, as stated by the clerk in his letter, instead of issuing bonds for the purpose 
of creating a fund out of which to complete said building the money necessary 
therefor was borrowed from the banks on the notes of the hoard of education .. I 
know of no statutory provision authorizing a board of educatiqn to borrow money 
for such purpose in the manner here indicated, and for this reason I am unable to 
hold that the indebtedness of the hoard of education to the hanks is a valid and 
binding obligation such as the board of education is authorized to fund under the 

• provisions of sections 5656 and 5658 General Code. The obligation of the board 
of education to the hanks is a moral obligation of the highest character which in 
any event should he paid, if there is any means whereby the board of education 
may do so. It is manifest from the provisions of sections 5656 and 5658 General 
Code, however, that the only obligations that can he funded under thcir provisions 
are those which represent existing, valid and binding legal indebtedness, and, as 
before noted, I am unable to find that the indebtedness sought to be funded by the 
proposed bond issue is of this character. 

For this reason I am unable to approve this bond issue and am compelled to 
advise you not to purchase same. However, under all the circumstances I deem 
it advisable that your action rescinding your former resolution providing for the 
purchase of these bonds should be general in terms rather than upon the specific 
ground of illegality above noted. Very truly yours, 

931. 

JosEPH :\IcGHEE, 
Attomcy-Ge11eral. 

BOARD OF EDUCATIOX-BOXD ISSUE VXDER SECTIOX 7629 G. C.
HOW LDIITED-DISAPPROVAL-DOXD ISSCE-"\KROX CITY 
SCHOOL DISTRICT. 

The authority of a board of education of a school district to issue bonds under 
tlze provisions of section 7629 General Code for tl1e purpose of improving public 
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sclzool property is lilllitcd to tlze issue of bonds for specific imtroz·ements deter~ 
mined ll}' tlzc buard ut tlz,· lillie' titc is.1u,· of tit,· lw11Js is rr~~~ iJ,·d fur; aud tlzc resu
lutioll of tlzc bourd of cducuti•!IL tr•;. id'uu fur suc.'t l>ond issue should i11dicate the 
fact tlzat suclz builds ure issued fur .suclz stccijic illltro'L·,·;.~cnts. 

CoLt::IIDt:S, Omo, January 10, 1918. 

ludustrial Commission of 0/zio, ColumJzts, Olzio. 

GENTLD!EN :-

IX RE: Bonds of ,\kron city ,chool di,trict in the smn of $250,000.00, 
for the purpose of im!Jro\'ing property in ,aiel school district. 

I am herewith returning, without my approval, transcript of the procecelings 
of the board of education of Akron cit} school district relating to the ahove bond 
issue. 

The transcript shows that at a regular meeting of the board of celttcation of 
said school district on X ovemhcr 27, 1917, the hoard adoptee! a rc:solution providing 
for the issue and sale of honds in the sum of $125,000.00 for the purpose of pur
chasing sites for and erecting school buildings in such school district. Pursuant 
to this resolution. the bonds therein provi<leel for were offered to the hoard of sink
ing fund trustees of the city of Akron, in its capacity as the hoard of commis
sioners of the sinking fund of .\kron city school district, and thereaftn, pur~uanl 
to said resolution, said issue of bonds was offC'red to the industrial commission 
of Ohio and by that body accepted. Thereafter, on Deccmher 18, 1917, at a meeting 
of the board of education of said school district held hy way of aeljournment from 
the regular meeting of the board under date of December 11, 1917, one of the mem
bers of the board of education offeree! a resolution as a substitute for the $125,000.00 
bond resolution adopted by the board on Xovembcr 27, 1917, ::1bm·e noted. The 
resolution so offered at the met'ting unclrr date of December 18, 1917, was adopted 
and provided for the issuc ancl sale• of homls of said school district in the sum of 
$250,000.00 "for the pnrpose of impro\'ing pul>lic school property, and in anticipa
tion of income from taxes for such purpose to he leviecl." There is nothing in this 
later resolution to indicall' wlwthcr or not it ,,·as int<·nckel in the i"ue anel ~ale of 
bonds therein provielcel for to accompli-h. in whole or in part, the purpose intcmlttl 
by the issu<; and sale of the lwneb pr"videcl fc,r in the 11rst rc:iolutic>tl. Tn the 
ahsence of a clear inclicaticm c1n the face of the later n·solution that the same· was 
intended to cover all of the purposes ~ought to he accomplishcel in the aeloption of 
the first re,;olution, anel in face of the fal't that afllrmatin· ofiidal action was taken 
looking- to the dispw-itiun of the hotHls proYielcel for in the first rc,olution, it may 
well he donhtcel whc·ther or II<>! tlw acl<>ptic •II of till' "'''on<l resoluticm as a sub
stitute for the first was cficctiYe to work a repeal or rc,ei"ion of the first reso
lution. This being- so, anel if l>y the ;econel n·,olution it i.; intended to aecomplish, 
in whole or in part, the purpo-e sought to ],e an·ompli,;hccl in the aeloption of the 
first resolution, it is manifest that the seconel rc"'lution cannnt ],e legally effective 
for such purpose as long as the first n:solutic 111 ~talllb ,,·ith<>ut repeal or re
scission. 

In the Sl'COtH! plaee, I am ,,f the opinion that the 'LC<•I!<l rc-olutic.n is defective 
inasmuch as it docs not indicate that the hoard of education in its aeloption had in 
mind any ~pecific improvements to pul,Jic !-chou! property to he made hy it. In 
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other words, so far as this resolution is concerned, the proceeds of bonds issued 
and sold pursuant thereto might be placed in a fund and improvements of school 
property be made by the board from such fund from time to time as the board 
might hereafter determine. I do not think it is legally competent for a board of 
education to issue bonds for any such purpose. I recognize, of course, that said 
resolution in providing for the issue of said bonds "for the purpose of improving 
public school property" uses the exact language contained in section 7629 of the 
General Code, under the authority of which the resolution was adopted. The fact 
that this general language is used in section 7629 is not, to my mind, authority for 
the proposition that the board of education may issue bonds under its provisions 
for other than specific improvements of public school property determined upon by 
the board at the time of the adoption of the resolution. 

To further illustrate the point I have in mind, it may be noted that section 3939 
of the General Code (the same being one of the sections of the Longworth act so
called), provides in general terms that a municipal corporation may issue bonds for 
the purpose of improving streets. Under this general language it would hardly be 
contended, I think, that a municipal corporation could issue bonds for the purpose 
of creating a fund out of which to pay the cost of street improvements that might 
thereafter be made from time to time. On the contrary, it was held in the case of 
Hejj11er v. City of Toledo, 75 0. S. 413, that this could not be done. 

It may be further observed that if as a matter of fact the board of education 
in the adoption of the second resolution intended by the use of a part of the pro
ceeds realized from the sale of these bonds to accomplish the purpose intended in 
the adoption of the first resolution, it is manifest that the second resolution would 
be defective for such purposes for the reason that by the first resolution it was in
tended to obtain public school property as well as to improve same within the terms 
of section 7629 General Code. 

The transcript is defective in a number of other particulars. For instance, 
there is no statement in the transcript of the tax duplicate valuation of taxable real 
and personal property in said school district, nor of the tax rates for all purposes 
on the taxable property of the school district. Again, there is no statement as to 
the tax duplicate valuation of the taxable real and personal property in said school 
district for the year 1916; nor is there any statement as to the amount, if any, of 
other bonds issued by the board ~f education under section 7629 General Code dur
ing the school fiscal year 1917. It is obvious that this information would be re
quired in order that it may be ascertaind whether said above bond issue in the 
sum of $250,000.00 was within the two mill limitation prescribed by said section of 
the General Code. Again, though the transcript shows that said bonds were offered 
to the trustees of the sinking fund of the city of Akron in their capacity as the 
board of sinking fund commissioners of said school district, there is nothing in the 
transcript to show that such offer was rejected, and under section 1465-58 General 
Code it is only bonds which have been so offered and rejected that the Industrial 
Commission is authorized to purchase. 

The objections last noted might be cured by further information, but inasmuch 
as the resolution providing for the issue of these bonds is itself considered by me 
to be defective I have no discretion to do otherwise than to advise you not to 
purchase said bonds on the present legislation of the board of education. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Gencral. 
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932. 

TEACHER-ASSISTAXT CO~rES \\'ITHDJ THAT TER~r-:m:XDIU~r 
SALARY ~fAY BE WAIVED-ASSISTAXT-WHO CO~IPLIES WITH 
THE LAW RELATIVE TIIERETO-CO~rES WITHIX TEACHER'S PEX
SIOX LAW- WHEN EXTIRE SALARY IS PAID TO TEACHER
BOARD OF EDUCATIOX XOT LIABLE FOR PRDIIU:O.f FOR 
TEACHER'S PEXSIOX FU:XD. 

1. A person who is emploJ•ed as a teacher but is designated as an "assistant" 
comes within the term teacher as that term is commo1zly used by our school laws. 

2. The provisions of section 7595, in relation to the minimum salary, is a pro
vision for the teachers a1zd may be waived by them. TV/zere, therefore, a teacher 
enters into a contract to teach for a sum less than the minimum required by sai<l 
section, such teacher cannot recover the difference between the amount he receivecf 
and the minimum provided by law. 

3. Persons uvzo are hired to teach in the public schools and who comply with 
all of the provisions of law in relation to secttring certificates, and teach in the day 
schools, come within the provisions of the teacher's pension laws of this state, 
although such persons may be designated as "assistants." 

4. Where a teacher receives the entire amount of his salary, the board of 
education cannot be required to pay to the trustees of the teacher's peusion fund 
$2.00 per month for each month of such teacher's employment, thus making aa 
amount over and above what the teacher had contracted to rece£ve. Such amoud 
should be deducted from the teacher's salary and paid to the trustees of the pensiot~ 
fund. 

CoLUMBus, 0Hro, January 10, 1918. 

Han. F. B. Pearson, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-A letter from Mr. E. F. McKee, city solicitor of Springfield, Ohio, 

contains questions of such general interest that I am convinced the same warrant 
my opinion to you in relation thereto. The letter reads in part as follows: 

"A teacher who has served twenty years in the Springfield schools and 
who is now denied reappointment is applying for teacher's pension under 
the last provision of General Code section 7891. The first year of the 
twenty was as 'assistant' teacher on one-half the salary of regular teachers 
in the first year. The teacher was otherwise regularly employed, (a) hav
ing been appointed at the regular time and with all other teachers, (b) 
being required to have and having the teacher's certificate according to law, 
and (c) having taught all day and every day for the school year, though 
subordinate to another regular teacher. * * * 

It now appears that the board of education of this school district has 
for the past several years been employing a number of persons to teach in 
the public schools, who were by the school board designated as 'assistants.' 
These assistants were (a) appointed at the regular time and with all other 
teachers in the public schools, (b) required to have, and having, a teacher's 
certificate according to law, and (c) teaching all day and every day during 
the school year, though subordinate to another 'regular' teacher. The board 
of education considering these employes as 'assistants' only, and not regular 
teachers, paid them only approximately $20.00 per month during such e~
ployment, instead of the minimum of $40.00 per month required under sec
tion 7595 G. C. to be paid to any person employed to teach in any public 
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school in Ohio. It appears, however, that the board did not require such 
assistants to comply with the pro\'isinns of section 7g77 G. C. and did not 
deduct $2.00 from the monthly salary of any such assistants." 

Questions: 
1. Is a person so employed as such assistant a teacher as the term is 

commonly used in our schools? 
2. If such assistants are teachers is the board indebted to them for 

the difference in amount between the amount received and the minimum 
amount provided by law? 

3. Are such assistants to be regarded as "teachers" JWder the pro
visions of the General Code which apply to teacher's pensions, to wit, sec
tions 7875 to 7896 G. C.? 

4. Is the board of education indebted to the trustees of the teacher's 
pension fund in the sum of $2.00 per month for each of such assistants and 
for each month of such employment since such law became effective? 

The first question calls for a determination of the matter as to whether or 
not a person who is employed by a board of education as an assistant to a regular 
teacher can be regarded as a teacher himself, as that term is commonly used in 
our school laws. 

The term "teacher" is not defined in the school laws except as to pension mat
ters, but in the new Standard dictionary the term is defined as: 

"One who teaches or instructs, especially one whose business or occu
pation is to teach others; instructor; preceptor." 

So that as far as the general definition is concerned those persons who were em
ployed for the purpose of and whose duty it was to teach, whether they were termed 
assistants, regulars, or known by any other name, would within the general defini
tion be considered teachers, unless some provision of our code prevented the appli
cation of said definition to such persons. 

Section 7703 G. C. provides that the superintendent of schools may, subject to 
the approval and confirmation of the board of education, appoint all the teachers. 
Section 7699 G. C. provides that upon the appointment of any person to any posi
tion under the control of the board of education the clerk must promptly notify 
such person• verbally or in writing of his appointment and the cunditions thereof, 
and request and receive from him within a reasonable time to be determined by the 
board his acceptance or rejection of such appointment, and an acceptance within the 
time determined shall constitute a contract binding both parties thereto. The above 
provision applies specifically to teachers and I am informed it is the usual way of 
entering into the contract \\·ith teachers to teach in the public :;chools. That is to 
say, sometimes an application is filed and other times not, but the superintendent 
recommends or designates certain persons that he would appoint as teachers and 
the board of education approves or confirms the act, and the clerk notifies accord
ing to said section the teacher and the teacher accepts the appointment, thereby, 
under the provisions of said section, completing the contract. 

Section 7690 provides that the board of education shall fix the salaries of all 
teachers. 

Teachers arc- also required to have certificates to teach and it is provided by 
section 7786 that no clerk of a board of education shall draw an order on the treas
ury for the payment of a teacher for services until the teacher files with such clerk 
"a legal certificate of qualification" or a true copy thereof covering the entire time 
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of the service. So that, it would seem as though e\·erything that was rer1uired to 
he done and performecl, either by the hoard of education or by a teacher, in rela
tion to a contract between >uch pe:r:<on and the ho~trel, han hc~n clone ancl performed 
in the case you mention. The per,ons ~ecurcd certificates to teach and were ap
pointed to certain teaching po>itinns in the public "hools. They were contracted 
with at a certain price ancl they [lcrinrmcn tht·ir sen ices during- the entire clay 
and for the entire term proYidecl for the ;chool~. "Cnclcr ~cctinn 4750 G. C. the 
board of education has a right to make >uch rules ancl rcgulatir •Ib a-; it clccm' m·n~s
sary for the government of its tmployc>, a11<l if un<ler the pro\'i,inns thereof the 
board determined that for the proper concluct of the ;.chools it was ncce;;,ary to 
have certain persons assist certain other persons in their work an<! that one should 
be called a regular, but all periorming the ,crYin·-; of teacher>, tl1e fact tl1at the 
board did promulgate such a rule and de,ignate certain persons as assistants would 
make those persons no less tc·achcrs than the persons who were called regulars, or 
were known by any other name, provicled they were hired for ancl were perform
ing the duties required of persons who teach in the public sclwols. 

T can conw to hut one conclu;.ion, then, ancl that is that thoq· pn-;nns who were 
designated as assistants, but who were employed to teach during the full time of 
each and every day of the school year were no less teachers than those persons who 
were designated as regulars. 

Coming now to the second question, viz., if such as,istants arc teachers, is the 
board of education indebted to them for the difference in amount between the 
amount received by them and the minimum amount which is provirlcd for teachers 
by law? General Coclc section 7595 providt·s that no person shall he employe<! to 
teach in the public schools of Ohio for less than fifty (formerly forty) dollars a 
month and in your case that provision of law was violated. The board entered 
into contracts with certain persons whom they designated as as;.istants and the 
contracts provided that such persons ,hould recei vc the sum of twenty dollars per 
month instead of the minimum salary of $40.00 which the law at that time provided. 
The minimum salary provision in said section 7595 of the Generai Cotlc is for the 
benefit of teachers and it was helcl in Layne Admr. v. Board of Fducation. 83 
0. S., 474, that where a teacher hac! waivl'rl such provi-;ion and hac! entered into 
a contract for a lesser amount, recovery could not be had of such minimum pro
vided by law. 

Following said decision, then, ancl in direct answer to the second question asked 
by ::\Ir. ::\IcKee, I advise that the !Joan! of education is not indebted to such assi,tant 
teachers for the difference in amount hetw<·<·n thC" amount rec<'i\·ed hy them anrl the 
minimum amount provide<! hy law. 

The third question reads: 

Are such assistants to he rC"ganle<l as "teachers" uncler the pronsrons 
of the General Code which applit•s to teacher's pensions, to wit, sections 
7875 to 7896 G. C.? 

The term "teacher," as alwvc mentioned in this opmwn, is definer! for the 
purpose of the pension act in section 7881 G. C., as follows: 

"The term 'teacher' in this chapter shall incluclc all tC"achcrs rq~ularly 
employed by either of such boards in the day schrJols, inclucling the super
intendent of schools, all superintenrlcnts of irbtrnctic,n, principals, and spe
cial teachers, but in estimating years of senkc, only scnice in puhlic day 
schools or day high schools, >upported in whole or in part by public taxa
tion, shall be considered." 
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In your case the teacher was one which was regularly employed by the board 
of education of the city school district and was employed to teach and did teach in 
the day schools of such district. Such day schools were supported in whole by 
public taxation and therefore such person comes squarely within the definition of 
"teacher" as defined by said section. 

In his fourth question .:\Ir. :\IcKee inquires if the board of education is indebted 
to the trustees of the pension fund in the sum of $2.00 per month for each of such 
assistants and for each month of such employment since such law became effective. 

Section 7877 G. C. provides that when the board of education of any school 
district has declared the advisability of creating a school teachers' pension fund, 
the clerk shall give notice to the teachers of such resolution. After the election 
of a board of trustees of such fund, as is provided by section 7876 G. C., the sum 
of $2.00 shall be deducted by the proper officers from the monthly salary of each 
teacher "and from the salary of all new teachers, such sum to be paid into and 
applied to the credit of such pension fund; and such sum shall continue so to be 
deducted during the term of service of such teacher." Said section further pro
vides: 

"All persons employed for the first time as teachers by a board of 
education which has created such a pension fund shall be deemed new 
teachers for the purpose of this act, but the term new teachers shall not 
be construed to include teachers serving under reappointment. New 
teachers shall by accepting employment as such accept the provisions of 
this act and thereupon become contributors to said pensio1~ fund in ac
cordance with the terms hereof. And the provisions of this act shall be
come a part of and enter into such contract of employment." 

Under the provisions of the above quoted section it was the duty of the board 
of education to deduct from the salary of each teacher the sum of $2.00 per month 
and to pay the same to the trustees of the pension fund of such district. This the 
board of education failed to do. The money instead was paid to the teacher and 
the teacher instead of paying the same, as provided by law, also permitted the terms 
of the law, which were for the benefit of such teacher, to be violated. The ques
tion is, can such teacher secure the benefits ordinarily accruing to teachers under 
the provisions of said section when the teacher has been a party to the violation 
of the provisions of said act. 

In Venable v. Schafer, et al., 7 0. C. C., n. s., 337, the plaintiff was a teacher 
in the schools of Cincinnati for a period aggregating twenty years. During one 
year of that time he was granted a leave of absence on account of ill health, during 
which year his son substituted for him. The son received a salary as such sub
stitute, but contributed nothing toward the pension fund. The court held that the 
full time of employment had not existed and that Professor Venable could not re
cover pension under the provisions of the pension statutes, but. "that Professor 
Venable is entitled to all the money he has paid into the pension fund, with in
terest, but that the trustees of said fund are not required to and may not pay him 
a regular pension." 

Section 7891 G. C., referred to by you, provides that: 

"A teacher who resigns, upon application within three (3) months after 
such resignation takes effect, shall be entitled to receive one-half of the total 
amount paid by such teacher into such fund. If at any time a teacher who 
is willing to continue in the service of the board of education is not re-em
ployed or is discharged before his term of service aggregates twenty years, 
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thc1~ such tcaclzcr shall be paid back at o12ce all tlzc molley lze or she may 
have co12tributed 1112dcr tlzis law. But if any teacher who has taught for a 
period aggregating twenty years is not re-employed by the board of edu
cation, such failure to re-employ shall be deemed his retiring, and such 
teacher shall be entitled to a pension according to the provisions of this 
act." 

89 

It is to the last sentence of said section that you particularly refer in your in
quiry. Standing alone it would seem as though, no matter what the conditions were, 
that if a teacher had been employed for twenty years and was not re-employed by 
the board, then such teacher should be entitled to a pension according to the pro
visions of the act. nut, the provisions of the act include not only the provisions 
of the act in 102 0. L., 445, which is the act amending said section 7891, but all the 
provisions of the chapter upon teachers' pensions, and before teachers are entitled 
to pensions under the provisions of said chapter, it is necessary that they con
tribute to the pension fund as is provided by the terms thereof. I do not believe 
that any such teachers can violate the law by accepting the entire amount of their 
contract price, even though that amount is below the minimum required by law, 
and then require the board, or a subsequent board, to make further contributions 
on their account and in that manner permit such teachers to become the recipients 
of the advantages provided by such funds. 

Answering your question specifically, then, I advise you that the board of edu
cation is not indebted to the trustees of the teachers' pension fund in the sum of 
$2.00 per month for each of such assistants. Very truly yours, 

933. 

JosEPH McGHEE, 
Attor11ey-Ge11eral. 

BALLOTS-AS USED IN SECTION 33%-DEFINED-:\OT SYNONYMOUS 
WITH VOTES-SECTION 3395-CONSTRUED-ELECTIONS-TOWN 
HALLS. 

1. The word "ballots," as used in section 3396 G. C., mea12s tlze official ballot 
furnished the voter on which to express lzis clzoicc, a12d is not used syllOil}'mously 
with "votes." 

2. Wizen an elcctioll 1112der tlzc provisiolls of sectio11 3395 et seq. G. C. results 
as follows: 

Tow11 lza/1, }'CS-----------------------------------------------665 
Town lzall, IZ0-----------------------------------------------537 
Unmarked -----------------------------------------------____ 169 

Total --------------------------------------------------1,371 

a majority of all tlze ballots lzas not been cast at such electio11 in tlze affirmative, 
a~zd the trustees therefore arc not autlzori::cd to lev}' tlu: necessary ta:r. 

CoLL"~!Bl"~, Omo, January 11, 1918. 

RoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 
DEAR SIR :-I have your communication submitting for opinion the following-: 

"In accordance with sections 3395 and 3396 of the General Code the 
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trustees of Liberty township, this county, gave notice of an election upon 
the question of building a tmvn hall, which election was held Xovember 6 
of this year. The results were as follows: 

Town hall, yes-----------------------------------------------665 
Town hall, no------------------------------------------------537 
lJnrnarked ---------------------------------------------------169 

Total --------------------------------------------------1,371 

Sec. 3396 G. C., provides : 
'* * If a majority of all the ballots cast at the election are in the 

affirmative, the trustees shall levy the necessary tax, * *.' 
The question I wish to ask is as follows: Are the words 'ballots' 

and 'votes' synonym~us? Arc the trustees to proceed with building of the 
town hall? 

I am familiar with holding in the case of Dexter v. Raine et a!., 18 
\V. B. 61, but in that case the statute provided 'if a majority of the vote 
cast,' and not as does section 3396, 'if a majority of the ballots cast.'" 

The provisions of law on the submission of the construction of a town hall 
are found in the following sections: 

"Sec. 3395. · If in a township, it is desired to build, remove, improve 
or enlarge a town hall, at a greater cost than is otherwise authorized by 
law, the trustees may submit the question to the electors of the township, 
and shall cause the clerk to give notice thereof and of the estimated cost, 
by written notices, posted in not less than three public places within the 
township, at least ten days lJeforc election." 

"Sec. 3396. At such election the electors in favor of such hall, re
moval, improvement, or enlargement shall place on their ballots 'Town Hall 
-Yes,' and those opposed 'Town IJali-Xo.' If a majority of all the bal
lots cast at the election arc in the affirmative, the trustees shall levy the 
necessary tax, but not in any year to exceed four mills on the dollar 
valuation. Such tax shall not be levied under such vote for more than 
seven years. In anticipation of the collection of taxes, the trustees may 
borrow money and issue bonds for the whole or any part therefor, bearing 
interest not to exceed seven per cent, payable annually." 

It will be noted that the (JUestion is decided in the affirmative "if a majority 
of all the ballots cast at the election" arc in the affirmative. 

The legi,Jature, in the enactment of laws c"vering how the result of an election 
on different propositions submitted to the people shall he determined from the vote 
cast, has used varying language, but only in a few instances has the word "ballot" 
been used in this connection. l:sually the language is: 

"A majority of all the votes cast at the election"; 
"A majority of all the votes cast on such proposition"; 
"A majority of all the electors voting upon such question"; 
"A majority of the voters voting at such election"; 
"A majority of those voting thereon." 

However, in a few instances, such as in section 3528 G. C., providing for an 
election for incorporation of a village, and section 3577-1 G. C., on the question of 
detachment of territory, we have language similar to that found in section 3396. 
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Is the word "ballots," as w;crl in scctir ,n 339ri G. C., synonymous ,\"ith the word 
"yates" as used in other sections rdating to ckC"tion,;, is the Jir,t quc,tion suhmitted 
by you. 

Our supreme court, in State ex rei. \". Jl,anl "i Ekc·tinn,, 80 0. S. 4il, ·harl 
before it the fjuestiun of the Cfln,titutirmality oi the Yoting marhinc ~tatutc, anrl 
was caller! upon to determine \\hat cr 1n-titute- "1 .allot" a-; U•erl in sectirm 2 of 
artiCle V of the Ohio crm,titutiun, which nrrlain< that "all ell'cti"ns 'hall he l1y 
ballot." 

Shauck, J, at p. 489 says: 

"In a school for the sturly of Engli,h, it might he hoth intcrc,ting 
and useful to consider the meanings of the worrl 'hallot' in primiti,·e time>, 
and the process hy which it;; pre•ent meaning has hct n rlcriHrl. llut wlwn 
the word was originally user! as a part,of the organic law of the state, the 
process of derivation had hccn completed anrl its meaning in the connec
tion harl become plain anrl well mulerstonrl. It wa< not rlonl,terl then, nor 
has it ever been really rlouhterl since, that it is a printer! r:r \Yritten ex
pression of the yoter's choice upon smnc material capahlc of rec!"iving anrl 
rca<onahly retaining it, preparerl or arlnptcrl hy each inrlh irlual Yotcr anrl 
passing hy the act of Yoting from his cxclusi\"e control into that of the 
election oflicers, to !Je hy them accepter! as the expression of his choice." 

So our supreme court has decided that as far as the word "ballot," as used 
in the constitutional provision above cited, is concerned, it means the expression of 
the voter's choice upon some material, rather than the material upon which such 
expression of choice is indicated. 

The precise question, as far as I have heen able to gather, has not heen passer! 
upon by our courts, nor arc the courts of other jurisrlictions fully in accord with 
the definition of the worrl "ballot" as given hy our ,upreme court. 

Our election laws provide for the preparation anrl printing of ''ballots." They 
provide for what constitutes :-~n "official ballot." Tlwy fnrti1er provide that the 
election officers shall delinr the ''ballot" to the elector rle,iring to a11tl being quali
fied to vote. There arc also prO\·isions for marking the hallot, :-~ml the yoter after 
marking same "shall fold his ballot" "·ithout di>playing the marks made thereon, 
anrl after receiYing the same from the f]Ualilierl voter the jurlges deposit the ''ballot" 
in the ballot box. 

So far as our election laws arc conccrnerl, they usc the term "hallot" when re
ferring to the paper containing- the names to he voter! for, prior to giving same oyer 
to the voter, as well as to that paper on \\·hich is registerer! the votcr'3 expres,ion 
of his will. 

Section 5089 G. C. proYides fur a proclamation of the result "when the result 
of the ballot is ascertained." 

Section 5090 G. C. provide'< for the pre-en-ing and cotmting of disputed hal
lots. 

In Cashman v. Entwistle, 100 X. E. 5~. the snpnme court of :.\Ia->achusetts had 
before it this identical rJuestion anrl heir! that: 

"In view of the lt-gislatiYe !J"licy to make an acceptance "f a city charter 
turn upon the aftirmath·e votes r,f a mai"rity oi tb,,,. yr,ting r,n the ques
tion, the word 'hallah' \Ya' syn11ny mr J\b "ith \"tee,' ancl that only the hal
lots carrying yotcs on the CJlll"sti"n of n·peal were t, lit" c"unterl, anrl hence 
that, as there was a 'majority of the ballots ca,t' in fanJr of repeal, the 
old charter was repealed, and the plan reccidng the larger number of 
votes was adopted as the new charter." 
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The court, in discussing the question as to whether ballots and votes were 
synonymous, admits that a technical construction of the words used might lead to 
the conclusion that the word "ballots" refers to the official ballots furnished by 
public authority, but states that broader and sounder considerations lead to the con
clusion that the statute means that only the ballots on which were votes touching the 
particular question were to be counted. 

At p. 59 the court says : 

"It is a fundamental principle of our system of representative govern
ment that the will of the majority expressed according to law must pre
vail. But the majority of those who actively participate in the affairs of 
state and not of the entire body of voters, controls. Elections must be 
settled as a practical matter by those manifesting interest enough to vote. 
Failure on the part of some of the electorate to take the trouble to express 
their views by depositing their ballots cannot stop the machinery of gov
ernment. Apathy is not the equivalent of open opposition. It is the nature 
of our institutions that the majority of those who vote must accomplish 
the avowed purpose of all elections, which is the choice among candidates 
or the approval of policies. This principle is expressed in the provisions 
of our constitution to the effect that in elections of civil officers those hav
ing a plurality of the votes cast shall be elected, and that amendments of the 
constitution shall be adopted by the majority of those voting thereon. Those 
who come to an election and cast a blank ballot in principle are no more 
efficacious in expressing their convictions than those who absent themselves 
altogether. Both classes must be presumed to be willing to abide by the de
cision made by the majority of those voting, unless there is an express pro
vision of law to the contrary. First Parish in Sudbury v. Stearns, 21 
Pick. 148; Carroll County v. Smith, 111 U. S. 556, 563, 4 Sup. Ct. 539, 28 
L. Ed. 517." 

In section 3397 G. C., which follows the section in which the word "ballots" is 
used, will be found this significant language: 

"After such affirmative vote, the trustees may make all needful con
tracts,'' etc. 

In section 3398 G. C. will be found the following: 

"In all cases where the trustees have been authorized by such affirma
tive vote, to purchase," etc. 

It will be noted that in the case of Cashman v. Entwistle, supra, the court based 
its decision upon the "legislative policy" of that state, and the quotation from the 
opinion expressly states that the proposition as to the absent voter and the voter 
who deposits a blank ballot are willing to abide by the decision made by the ma
jority of those voting, does not obtain if there is any express provision of law to 
the contrary. 

It is a well settled principle of interpretation that an examination of the his
tory of the legislation leading up to the enactment in question may be used to 
throw light upon doubtful expressions, and with this in view we will take up some, 
at least, of the legislative provisions on this question. 

The first expression of the legislature on the subject is found in 46 0. L. 76, 
under date of February 24, 1848, when an act to authorize the erection of town 
halls was passed. The first section of this law provided that the 
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"* * * legal voters of any township * * * may assemble on the first 
~Ionday of April in each year at the usual place of holding elections 
* * * and then and there decide by ballot for or against levying a tax 
* * * for the purpose of erecting a town hall * * *" 

This section further provided for a ten days' notice 

"that the voters will be called upon to vote for or against the erection of 
such hall at said election." 

Section 2 provided : 

"That every voter who is in favor of levying a tax * * * for the 
erection of such hall shall indorse on his ballot 'town hall'; and if a ma
jority of all the legal voters at such election vote 'town hall', then the trus
tees * * *." 
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Section 2 was amended in 58 0. L. 55, but did not change the mode of voting. 
In 61 0. L. 58, under date of ~larch 25, 1864, the former acts and amendments 

thereto were repealed, and the legislature passed a new act which, in addition to 
town,hips and incorporated towns, included certain cities, and the manner of voting 
under this act was identical with that provided in the prior law. 

In 63 0. L. 84, under date of April 2, 1866, the prior enactments were re
pealed and a new act to authorize the erection, improving, enlarging or constructing 
additions to town halls was passed. The first section practically followed the lan
guage of section 1 of the former acts and provided: 

"That the legal voters of any township * * * may assemble on the 
first I\fonday of April in any year at the usual place of holding elections 
* * * and then and there decide by ballot for or against levying a tax 
* * * for th~ purpose of erecting a town hall * * * ten days' notice 
shall be given * * *." 

Section 2 of this act read : 

"That every voter who is in favor of levying a tax on all the prop
erty * * * for the erection of such hall * * * shall endorse on his 
ballot 'town hall' * * *; and if a majority of all the ballots cast at said 
election are e11dorscd as aforesaid * * *." 

In 66 0. L. 339, under date of :.ray 7, 1869, sections 2 and 3 of the act of 1866 
were amended, but the mo1le of voting remained the same, to wit: 

"* * * shall endorse on his ballot 'town hall';" 

and it was still provided that: 

"If a majority of all the ballots cast at !'air! election are endorsed as 
aforesaid," the trustees should levy the tax. 

In 75 0. L. 92, under date of .\pril 5, 1Ri8, secti"n 1 of the act of 1866 was 
amended so as to provide that: 

"The voters of any township may at a regular April or October election 
decide by ballot for or against levying a tax on all the property subject to 
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taxation therein for the purpose of purchasing a site for ami erecting a 
town hall * ~, * provided ten days' previous notice shall he 
given * * *" 

In the revision of 1880, section 2 of the act found in {i{j 0. L. 339, and section 
1 of 75 0. L. 92, appeared as section 1479 R. S., which read as follows: 

"Sec .. 1479. In any township in which a town hall, or the removal, im
provement, or enlarging of a town hall, costing more than is heretofore pro
vided in this chapter, is desired, the trustees may sulnnit the question to 
the electors, and for this purpose shall cause the clerk to give notice thereof, 
and of the estimated cost, by written notices, posted up at not less than 
three public places within the township, at lea't ten days before the spring 
or fall election, and at such election the electors in favor of such hall, re
moval, improvement, or enlargement, shall put on their ballots, 'Town Hall 
Yes', and those opposed 'Town Hall-Xu'; and if a majority of all the 
ballots cast at the election arc in the affirmative, the trustees shall levy 
the necessary tax, hut not in any year exceeding four mills on the dollar 
valuation, and such tax shall not be levied under such vote for more than 
seven years; and the trustees may, in anticipation of the collection of taxes, 
borrow money and issue bonds therefor, bearing interest not exceeding 
seven per centum, payable annually, for the whole or any part of the 
amount required." 

In the act which introduced into Ohio the so-called "Australian ballot," passed 
April 30, 1891 (88 0. L. 449), will be found the following provision, appearing in 
section 14 thereof: 

"\Vhenever the approval of a constitutional amenclment or other ques
tion is to be submitted to a vote of the people, such question shall he printed 
on the ballot after the list of the candidates. The ballot shall he so printed 
as to give each elector a clear opportunity to designate by a cross mark 
(X) in a blank enclosed space at the left hand of or within the lines en
closing the name of earh candidate, his choice of candidates and his answer 
to the question submitted." 

The present prm·ision concerning voting for propositions or questions submitted 
to the electors is found in section 5020 G. C. 

In 97 0. L. 189 is an act passed in 190-1- which reyised the laws relating to elec
tions. Section 1479 R. S., contained therein, read identically the same as section 
1479 R. S. of the revision of 1880, quotecl ahoye, with the sole exception that im
mediately preceding the word "election," as first used in saicl section, the words 
"spring or fall," as found in the reYision of 1880, arc omitt~cl in the act found in 
97 0. L. 189. 

Section 1479 R. S. became sections 3395 and 3396 G. C., supra. 
From the foregoing legislatiYe history it appears that in the first instance the 

voters endorsed on his ballot "town hall," and if a majority of all the legal voters 
at such election z·otcd "tou:n lzall," then the tax could be le,·ied. Subsequently it 
was proYided that the voter should endorse on his ballot "town hall," and if all 
the ballots cast at said election were so C11dorsrd, then the tax might haYe been 
levied. 

It was in the revision of the statutes by the commission created in 18i5 (72 
0. L. 87) and by virtue of the. adoption of such revision by the legislature in the 
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act passccl at the H-enne! ,c,,ion of the ,b,;ty-third general a-s~:mhly on June 20, 
18i9, in the act to r~:yi,c ancl cuu-uliclatc the g-em·ral ,tatutes uf Ohio as found in 
~ection 14i9 R S., that pro\"i,ir;n was maclc fur a yt:a all<! nay 1 ull:, and we find 
that: 

"At l'uch elcctir,n the elector, in fa yor of such hall * * * shall 
put on thdr ballots 'tcJ\\·n l1all-ye,' ancl tho,e oJ•J•o-ed 'to1yn hall-no'; 
and if a majority of all the ldlots ca't at the c.:lcctiun arc in the aftirmative, 
the trustees shall levy the ne<-e,qry tax ·•· ··· * " 

Prior to that time pronswn 11·as only made fur regbtering- a vote fur "town 
hall." Since that time the :,tatutcs ha1 e proyicled for both an affirmatiYe and nega
tive vote on such proposition. 

The codifying commissioners of 1910 rewrote section 1479 R. S., splitting it 
up into 1\vo section,;, viz., 3395 ancl 33% G. C., \\·ith lmt slight chang-es in the word
ing thereof. St:ction 3396 G. C. provides th~t the electors in favor of the hall 

"shall place on their ballots 'town hall-yes' ancl those opposed 'tuwn hall
no.' If a majority of all the ktllob ca't at the election are in the afl!rmati\·r, 
the trustees shall levy the necessary tax * * *" 

So it might seem that the retention of the tnm ''ballots" throughout the vary
ing changes that have bern ma<le in the 'tatutr, ha<l some ,ignificance ancl that the 
continuing mine! of the legislature carried tlw ,a111<' c"nccpl throughout. \Yhilc the 
terms "ballots'' ancl "votes" are ''nndimL'" mecl interchangeably and in some in
stances synonymously, this is not always the case. 

In Clary v. Hurst, 138 S. \\'. (Tex.) 5Ci6, at p. 569 it is stated: 

" 'Ballot' and 'vote,' though somdimes usecl synonymously, arc not 
synonymous and a 'ballot' is the in.;trum~nt hy which a Yuh:r <::,j>t'<:S>t:> lti> 
choice between candidates or in rc,;pect to pro[H"itions; while his 'vote' is 
the choice or election as expressed by his ballot." 

So too in Town of Eufaula v. Gih,on, fJR l'ar. 577, the Oklahoma supremc court 
hdd that the term "votes," in their comtitution requiring a majority of the vote~ 
at a special ekction for thc relocation oi a cmmty "'at, is not the equivalent of 
"ballots," a11<l that di,tinguished, illegal ancl i>lank l•alloh 1Yill nnt l•c crmsiclerecl 
in making up the aggregate numbn on which ,uch majority is to be computed. In 
this case, 1vhich 11·a, a controvcr"y gro11·ing out of a special election upon the loca
tion of a county sl'at, the primary qtH'_,tion was as to \\·hat constitutl'cl a majority 
under the Oklahoma statutc, and wlll'thl'r distinguishccl, illegal an<! blank hallots 
should or ,houlcl not be exduckd frc.m c:,timatic,n in makilig up the aggregate num
her on which such majority is to be com puke!. Dunn, J ., in a lengthy and ex
haustive opinion reviews the authoritiL's on the que,tion. 

At p. SGG in the npinion the court -a) s: 

"The law relating to cancliclatL·s for public oftiec requires the >uccessful 
party tu reccin~ lmt a plurality <•r maj~>rity oi tlJL• valicl, kgal, intelligible 
ballots, but nnt a majority of the -;·utcs cast. a- in thc county seat elections. 
IIcncc in our j uclgment it 11·as proper and ncces-ary to O[ll'l1 the l•allot 
boxes, as the ballots thcmsdn·s arc the best c:vicknce oi the ultimate fact 
to be establishcd." 
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At p. 572 the court calls attention to the case of Gillespie v. Palmer, 20 'Vis. 
544, and commenting thereon says: 

"This decision is against the weight of authority in the United States 
and was subsequently criticised in the case of Sawyer v. Insurance Co., 37 
Wis. 503-534, where the court stated that it had been subjected to the 
criticism, that the court decided it in accordance with 'the logic of war, 
rather than the logic of the law.' And in a later case, Bound v. Ry. Co., 
45 Wis. 543, :Mr. Chief Justice Ryan, speaking of the decision then being 
rendered by the court and not agreeing on one proposition decided, said: 

'I deplore the decision on this point, not merely because I think it 
wrong, but because I am apprehensive that it will be classed with such 
cases as * * * Gillespie v. Palmer, 20 Viis. 544, which have long been 
a reproach to the court, as judgments proceeding upon policy rather than 
principle.' " 

In Smith v. Board of Com'rs., 64 Minn. 16, the court had before it a question 
arising out of an election held under the county seat removal act. In its discus
sion of the election law the court recognized at. least a technical distinction be
tween "ballots" and "votes," using the following language : 

"From the whole tenor of the act it seems apparent that no distinc
tion was attempted to be made between 'ballots' and 'votes,' and that the 
technical difference between 'ballots cast' and 'votes cast' was not in mind." 

In State ex. rei. v. Blaisdell, 119 N. W. 300, the North Dakota supreme court 
considered some questions arising under an election for the creation of a new 
county. At p. 363 the court says: 

"A ballot as distinguished from vote in the legal sense and in a gen
eral way, is the piece of paper upon which the voter expresses his choice. 
Under the Australian system * ~' * the voter is permitted to express 
his choice or vote upon many offices and perhaps many questions on the 
same ballot. It is but an application of the same principle that prevailed 
when the choice of the voters was expressed viva voce or by any of the old 
methods. In other words, notwithstanding he may use but one ballot, the 
voter expresses as many separate votes or expresses his choice as many 
times as there are candidates or questions for or against which he votes.'' 

In the above case the constitution of X orth Dakota provided that the question 
would be adopted by a majority of all the legal votes cast in each county of such 
election, and the court held : 

"That 'votes cast' are the totals of the separate votes or expression of 
voters' preference for or against the changing boundaries." 

In State v. Custer, 66 At!. 306, 308, it was held that while the terms "ballot" 
and "vote" are sometimes confused, and while they may sometimes be used 
synonymously, the "ballot" is in fact the instrument by which the voter expresses 
his choice between two candidates or two propositions, and his vote is his choice 
or election between the two, as expressed by his ballot, and when his ballot makes 
no choice between any two candidates or on any question, then he cast no "vote" 
for either of the candidates or on the question. These "ballots" are not "votes.'' 
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"The official ballot," so-called, is not complete when furnished to the elector as he 
enters the booth to prepare his "ballot." It is a mere form for a "ballot." When 
marked and prepared by a voter so as to indicate his choice or election, then, and 
not until then, does it become his constitutional "ballot." 

It will be recalled that section 3396 G. C. still provides that the electors in favor 
of the hall "shall place on their ballots" their choice. Of course under the pro
visions of our present election law the voter does not place the words indicating 
his choice. The form of ballot is prepared and his choice is expressed by the pre
scribed marking of the "X" in the required blank space, but since originally the 
legislative requirement was that the elector place the words indicative of his choice 
on the ballot, I am inclined to the view that the ballot thus referred to was the 
paper or material on which he was to register his choice. If I am correct in this 
conclusion, then under well recognized principles 'the use of the same word "ballots 
later in the section would be construed to have the same meaning, and in the com
putation of what constituted the majority in the affirmative, all of the ballots cast 
at the election would have to be taken into consideration. 

I feel that I have said too much upon the question, but the importance of the 
matter and the divergence of the courts' opinions on this and related questions are 
such that said matter is not entirely free from doubt. At the risk of being con
sidered prolix, I have assembled such authorities as are here presented. 

There seems to be, at least on the question of determining what constitutes a 
majority, a distinction under the election laws, when the question is one of candi
dates and when it is one of a vote on a proposition, but be that as it may, from a 
full consideration of the matter, especially in the light of the legislative history here
tofore set forth, it is my view that a proper construction of the term "ballots" in 
section 3396 G. C. is that it was not and is not used as synonymous with "votes," 
and I so hold. -

Your next inquiry is, are the trustees authorized to proceed with the building 
of the town hall, the result of the vote on the proposition being: 

Town hall-Yes----------------------------- __ ----------------- 665 
Town hall-N 0------------- ----------------------------------- 537 
lJnmarked ----------------------------------------------------- 169 

Total------------------------------------------------------- 1,371 

You refer to the case of Dexter v. Raine, et al., 14 W. L. B. 61 ; affirmed with
out opinion, 18 W. L. B. 301. lJnder the section construed by the court in that case 
it was provided: 

"If a majority of the votes cast shall be in the affirmative the commis
sioners shall proceed," etc. 

The superior court of Cincinnati in a Per curiam decision held: 

"We are of the opinion that the words 'majority of the votes cast' in 
the connection in which it appears should be held to mean majority of the 
votes cast on the question, Com'rs. of Marion County v. Winkley, 29 Kas. 
36. The fact that no other county question or election was submitted to 
the voters at the April election, also warrants this conclusion. 

Municipal and township ballots upon which both 'yes' and 'no' appeared 
were not votes cast upon the question. They were void and of no effect. 
A vote is but the expression of the will of the voter. State v. Green, 37 

4-Vol. I-A. G. 
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Ohio St. 230. Where no will is expressed no vote is cast. The man who 
casts a ballot expressing no will, does not cast a vote any more than he who 
absents himself from the polls." 

The supreme court on October 18, 1887, affirmed the judgment of the superior 
court without report. 

This ruling might appear somewhat in conflict with the decision of the supreme 
court in Enyart v. T.rustees; 25 0. S. 618, but an examination of that case will dis
close that the language construed was "a majority of the electors of said township 
at some regular election, shall vote in favor of said levy," which is quite different 
from "if a majority of all the votes cast at the election." 

So too in the case of State ex rei. v. Foraker, 46 0. S. 677, the language sought 
to be construed was "and if a majority of the electors voting at such election," and 
the court, commenting upon Gillespie v. Palmer, 20 \Vis. 544, says: 

"The court, holding that 'votes' is not synonymous with voters, deter
mined that a majority of all the votes cast on the subject was sufficient to 
adopt the amendment"; 

and continuing said : 

"But no such question can arise under our constitution on the meaning 
of words, the language being, 'a majority of all the electors voting at 
such election.' While 'electors' may not be the exact synonym of voters, 
it is in no sense synonymous with votes." 

In Brush v. Orgill, 9 N. P. (N. S.) 632, the common pleas court Qf Cuyahoga 
county, Ohio, had before it the question whether blank ballots are to be regarded 
as "votes cast on the question." The statute under consideration provided : 

"And if at such election a majority of the votes cast on such question 
shall be against said grant, the same shall be ineffectual and void." 

Under the authority of Dexter v. Raine, et al., supra, the court held that blank 
ballots are not votes cast on the question and cannot be counted so as to swell the 
necessary number of votes for the grant, in order to make it carry. By the same 
logic they cannot be counted to swell the number of votes necessary to defeat the 
grant where it stands, unless a majority vote against it. 

Under the Beat local option act, section 6131 G. C., it is provided: 

"If a majority of the votes cast at such election shall be in favor of 
prohibiting the sale * * * then from and after thirty days from the 
date of holding such election no person * * * shall sell * * *.'' 

In the case of In re South Charleston Beat Law Election, 3 N. P. (N. S.) 373, 
the court held that ballots on which no choice is indicated are not votes and are not 
to be considered in determining what is a majority "of all votes" cast. 

I have called attention to the above cases because you have cited the case of 
Dexter v. Raine, supra, and if my conclusion had been that the word "ballots" in 
the section under consideration was synonymous with "votes," these cases would 
be authority for casting out blank and unmarked ballots in arriving at what con
stituted the votes cast at the election. But in view of the f~ct that I have arrived 
at the opposite conclusion, the case of Dexter v. Raine, cited by you, and the other 
related cases have no application. 
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The question submitted to the voters is one involving the levying of a tax and 
the raising of funds from the taxpayers of the township, for a public building, and 
to my mind more caution is necessary in the determinaton of a question of that 
character than in ordinary cases, and any doubt that might arise should he resolved 
in favor of the taxpayers. 

Hence, having come to the conclusion that "a majority of all the ballots cast 
at the election" refers to a majority of the paper writings on which opportunity is 
given the voter to express his choice, and which have been deposited in the ballot 
box, it is my view that under the canvass as shown by this election a majority of 
all the ballots cast at the election are not in the affirmative, and the trustees are 
without authority to levy the necessary tax. 

934. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CITY SOLICITOR-LEGAL ADVISER OF BOARD OF EDUCATION
WHEN BOARD MAY EMPLOY OTHER COUNSEL. 

The city solicitor is the legal adviser of a board of education of a city school 
district and where he stands ready to perform the duties involved in the trial of a 
case in which he represe11ted the adverse party before he became such solicitor, 
there is no authority of law for a city board of educatimJ to employ counsel other 
than such city solicitor at the expense of the public treasury. 

Where the city solicitor refuses to act on account of his interest in a case in 
which the board of education is a party, the board of education may employ counsel 
to represent it in such case. 

CoLUMBUS, 0Hro, January 11, 1918. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Referring to your recent inquiry I note your request as follows: 

"A former superintendent of schools of the Lancaster city school dis
trict was arrested and convicted on a criminal charge. A suit is now pend
ing against said hoard of education, the same having been brought by said 
ex-superintendent for salary claimed to be due him from said board. 

"The present city solicitor was attorney for the said ex-superintendent 
in the suit brought against him in the criminal court. On account of his 
former connection with this criminal case, and in view of the fact that the 
ousting of said former superintendent was the main issue in the election 
of the present school board, in which election said solicitor participated 
against the election of said board, it is the opinion of said board that cir
cumstances are and will continue to be such that the said city solicitor can
not be depended upon to give the proper support to the best interests of the 
public in acting as counsel for the board of education as defendant in said 
action pending against said board wherein said ex-superintendent is the 
plaintiff. 

''Your opinion is desired as to whether or not said board of education, 
under the circumstances as above related, may employ outside counsel, at a 
reasonable fee, for services rendered or to be rendered to the board of edu-
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cation, in this particular action of said ex-superintendent against said board 
of education, said fee to be paid out of the contingent fund of the board of 
education." 

General Code section 4761 G. C. provides in part: 

"* * * In city school districts the city solicitor shall be the legal ad
viser and attorney for the board of education thereof and shall perform 
the same services for such board as herein required of the prosecuting at
torney for other boards of education of the county." 

In the same section of the General Code it is provided that the prosecuting 
attorney of the county shall be the legal adviser of all boards of education of the 
county except the board of education in city school districts, and that when there 
is a civil action between two or more boards of education in the same county the 
prosecuting attorney shall not be required to act for either of them. No such pro
vision is made to apply to a city solicitor because there is only one board of educa
tion in a city district and he is, therefore, by said section made the sole adviser of 
that board. 

To further distinguish the rights and duties of a city solicitor and of a prose
cuting attorney in relation to being the legal advisers of boards of education in 
their respective school districts, I desire to call attention to certain sections of the 
General Code in the chapter headed prosecuting attorney, and particularly to sec
tions 2916, 2917 and 2918 thereof. 

Section 2916 G. C. provides for the powers and duties of the prosecuting at
torney in relation to county and state matters. Section 2917 provides that the 
prosecuting attorney shall be the legal adviser of the county and township officers, 
except that a board of township trustees may employ other counsel under certain 
conditions. Section 2918 provides : 

"Nothing in the preceding two sections shall prevent a school board 
from employing counsel to represent it, but such counsel, when so em
ployed, shall be paid by such school board from the school fund. * * *" 

Without deciding whether or not this last above quoted section gives a board 
of education authority to employ counsel outside of the prosecuting attorney, but 
simply using the same by way of illustration, it is noted that no similar provision 
of law is found in the statutes in relation to city solicitors. In other words, that 
part of section 4761, above quoted, is the only statutory authority to be found which 
provides legal advice for a city board of education. 

In opinion No. 839, annual reports of the attorney-general for 1915, volume 2, 
page 1778, the question was being considered as to whether or not a board of edu
cation could employ counsel other than the city solicitor in a case in which the city 
solicitor was representing the city and where the city and the board of education 
were adverse parties. After quoting that part of section 2918, above quoted, that 
official held: 

"I am of the opm1on that said prov1s1on of the statute (2918) being 
general in its nature, relates to those boards of education which would or
dinarily be represented by the prosecuting attorney under authority of sec
tion 4761 G. C., and that said provision is not applicable to the board of 
education of a city school district which, under provision of the latter part 
of said section 4761, is ordinarily represented by the city solicitor." 
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While that opinion held that the board of education did have a right to em
ploy counsel, it was only because the city solicitor was actually representing an 
adverse party whom the law compelled him to represent because of his official 
position. 

In the case of Caldwell v. Marvin, et al., 8 0. N. P., n. s., 387, the court on 
page 390 says : 

"It is claimed in this case that no valid contract could have been made 
by any board of education for services of attorneys in a quo warranto pro
ceedings. The city solicitor, under section 3977 R. S. ( 4761 G. C.) was the 
legally constituted attorney or legal counsel of the board, mzd !lllfil he re
fused or failed to act, no additional legal counsel could be employed. 
\Vhen, however, he elected to act for the de facto board and not for the 
board de jure, other counsel was necessary. The ordinary and necessary 
method of conducting a legal proceeding is with the assistance of legal 
counsel. If the right of a board of education to exercise some single power 
was challenged in a quo warranto proceeding, there would be no question 
of implied right to employ counsel in the absence of legally constituted 
counsel, or upon the failure or refusal of such counsel to act. \Vhy should 
the rule be different where the right to exercise any power, whatevPr, is 
questioned and proper to be established? The public is interested in hav
ing its legally elected officers perform their duties, even though less inter
ested than in having such duties performed." 

In that case the contest was between a de jure and a de facto board of educa
tion. The city solicitor could only act for one board. The other board was per
mitted to employ counsel to represent it. I can• find no case, however, which ex
tends the same principle to a case where the city solicitor had, prior to the time 
he became such official, represented the adverse party. 

If, however, the city solicitor, on account of his interest in any ca~e in which 
the board of education is a party, desires to not act for and on behalf of the board 
of education, then I am of the opinion that following the rule laid down in Cald
well v. ::\Iarvin, supra, the board of education could employ counsel to represent 
such board because there would then exist a case where there would be "absence 
of legally constituted counsel" because of a "refusal of such counsel to act." 

So that answering your question specifically I advise you that I know of no 
authority of law which will permit the board of education of a city school district 
to employ counsel other than the city solicitor at the expense of the district unless 
the city solicitor, on account of his interest in the case, refuses to act, in which 
event the board has the implied right to employ counsel. 

935. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 

APPROVAL-COXTRACT-BET\\'EEX SUPERIXTEXDEXT OF PUBLIC 
WORKS AXD FRAXK TEJAX. 

CoLc~mcs, OHio, January 11, 1918. 

Ho~. JoHN I. ::\LILLER, Superintelldellt of Public Works, Columbus, Ohio. 

DEAR SIR:-You have submitted to this department contract entered into on 
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November 14, 1917, between yourself and Frank Tejan, of Dayton, Ohio, for fur
nishing all labor and materials necessary for repair of bank at Carthage aqueduct, 
in the sum of $2,543.60, together with the bond securing the same. 

I have examined ·said contract and bond and find the same to be in substantial 
compliance with law and have this day approved the same and have filed the orig
inal copy of said contract and the bond in the office of the auditor of state, having 
received from him a certificate to the effect that there is a sum sufficient in his 
hands to pay the contract price. 

936. 

I am herewith returning to you the extra copies of the contract submitted. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

LICENSE FEES-FOR WATER CRAFTS-TO WHAT SCHOOL DISTRICT 
SAME SHALL BE CREDITED. 

The license fee of $10.00, required to be Paid under the chapter of which sec
tion 6330 G. C. is a part, shall be Paid into the county treasury and credited to the 
school fund of the local district where such boat or water craft is lying or plying 
at the time such lice11sc is granted. 

CoLuMBUS, 0Hro, January 11, 1918. 

Bureau of Inspection and Supervision of Publ·ic Offices, Columbus, Ohio. 

GENTLEMEN :-In your request you state: 

"We respectfully request your written opinion upon the following 
question: 

Section 6330 G. C. reads as follows: 
'The license fee of ten dollars, required to be paid under this chapter, 

shall be paid into the county treasury and credited to the school fund.' 
What particular school fund is meant by the above quoted section?" 

Section 6330 of the General Code, which is quoted in full in your inquiry, the 
language of which you desire to have construed, is found in chapter 23, title 2 of 
part second of the General Code, which chapter is entitled "navigation.'' The par
ticular subject to which said section refers in said chapter is "occupancy of water
crafts as residence" and was first enacted as a part of the statute law of this state 
April 21, 1896, at which time house bill K o. 95 of said session of the general as
sembly was passed. The enactment was made to require persons who reside on 
boats or other water-crafts, and who engage in any business or traffic on the 
navigable waters of the state, to procure a license therefor. The act in its orig
inal form was carried into the General Code with no material change and its sec
tions are now numbered 6324 to 6330, both inclusive; of the General Code. 

In substance it is provided that a person who desires to occupy a boat or water
craft as a place of residence or abode, or for the purpose of engaging in business, 
trade or traffic, on a navigable water or its tributaries within the jurisdiction of 
this state, shall file an application therefor with the probate court of the county in 
which such boat or water-craft shall lie or ply. Said applicant must also furnish 
satisfactory proof to the court that he is a person of good character and must file 
in such probate court a statement subscribed and sworn to by him, setting forth 
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his legal residence, the name of the boat or water-craft on which he resides or 
intends to reside, the business, trade or traffic to be engaged in, and if he is the 
head of a family the names and ages of the memhers composing such family. After 
complying with the above and upon the payment of a license fee of $10.00, and a 
fee to the probate judge of $2.00, the said applicant is then entitled to a license 
which shall be granted to him by the probate court and shall be valid for himself 
and family for and during the period of one year from the date of such license. 
The probate judge shall record the license in a book kept for that purpose and he 
shall pay the license fee into the county treasury and it shall be "credited to the 
school fund." There was not at the time said act was originally enacted, nor is 
there now, any couuty school fund to which said license fee could be credited. There 
is now a fund designated as the "county board of education fund," but said fund 
was not established by Jaw until section 4744-3 was enacted in 1915 (106 0. L., 396), 
and which was long after the enactment of section 6330 to its present form, so that 
when the legislature provided that said license fees should be "credited to the school 
fund" it could not have meant any county school fund, for there was no county 
school fund, nor could it have meant the "county board of education fund," for no 
such fund was then provided for, but there was only one school fund that was pro
vided for and that was the school fund of a local school district. 

It will be necessary to look to other sections of the General Code to ascertain 
which local school district fund could have been meant by the legislature when it 
said that said license fees should be "credited to the school fund." In the same 
chapter of the General Code in which section 6330 is found is also section 6321, 
which provides that an owner or keeper of a wharf-boat, who refuses or fails to 
hail or cause to be hailed a passing steamboat, upon request of a person who wishes 
to embark thereon, or who has freight to ship thereon, shall forfeit not less than 
ten dollars nor more than one hundred dollars, to be collected by an action brought 
before the mayor of the municipal corporation, or a justice of the peace where such 
offense was committed, and that the sum so collected shall be paid into the munic
ipal or township treasury where such action is brought, oue-half for the use of the 
school fund and the other half for the use of the municipal or township fund. That 
is to say, if the offense is committed within the limits of a municipal corporation, 
then the sum so collected shall be paid, one-half into the municipal treasury and 
the other half into the school treasury of the school district of such municipal cor
poration, but if the offense is committed without the limits of a corporation and 
within the limits of a township, then of the sum so collected one-half shall be paid 
into the township treasury and the other half into the treasury of the school district 
where such offense was committed. Here is a specific designation as to how and 
where distribution shall be made and it is the only place in said chapter in which 
is found such specific designation of a fund collected under any of the provisions 
of the sections of said chapter. It would seem, then, that, inasmuch as the legisla
ture was speaking upon a subject in reference to which such specific designation 
of distribution was provided, it could have meant but one local district school fund 
and that is the school fund of the district in which such boat or water-craft was 
at the time of the granting of such license lying or plying. 

Answering your question specifically, then, I advise you that the license fee of 
$10.00, required to be paid under the chapter of which section 6330 G. C. is a part, 
shall be paid into the county treasury and credited to the school fund of the local 
district where such boat or water-craft is lying or plying at the time such license is 
granted. Very truly yours, 

JosEPH McGHEE, 
A ttomey-Gmeral. 
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937. 

XOTICE-REQUIRED BY SECTIOX 6252-LEGALITY OF SA~IE WHEX 
PUBLISHED IN THE OXLY NEWSPAPER OF A CITY (OTHER 
THAX COUNTY SEAT) OF 8,000 POPULATIOX. 

I 
Where in a city in a county, other than the county seat, which contains a popu-

lati01t of eight thousand or more, there is but one paper which comes within the 
terms of section 6252 General Code, as to the publication of t~e notices therein pro
vided for, in such city, the publicati01~ of such notices i1£ the one newspaper so quali
fied, will be in complimKe with the provisions of section 6252 General Code, a11d 
it is not necessary to publish such notice in another newspaper published outside 
of said city, but having general circulation therein. 

CoLUMBUS, OHIO, January 11, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of November 28th, you ask opinion upon the fol
lowing: 

"The next to the last sentence of section 6252 G. C., reads as follows: 
'In counties having cities of eight thousand inhabitants or more, not the 

county seat of such counties, additional publication of such notices shall 
be made in two newspapers of opposite politics in such city.' 

We find opinions in the Annual Reports of the Attorney-General for 
1910-1911, page 437, and in the Annual Reports of 1911-1912, Vol. 2, page 
1281, construing this section, especially as to the question of the census, but 
what is now confronting us is this: 

In a city in a county other than the county seat which contains a popu
lation of 8,000 or more there are not two papers of opposite politics, but 
only one paper is published (either democratic or republican as the case 
may be), hence, is this law complied with if any advertisement mentioned 
in section 6252 G. C., be published in said one newspaper, or does it require 
two newspapers of opposite politics in order to make such publication legal 
in such city?" 

You call attention to two optmons of the attorney-general. Neither of the 
opinions touch upon the question which you now submit. 

Section 6252 General Code, to which you call attention, reads as follows: 

"A proclamation for an election, an order fixing the times for holding 
court, notice of the rates of taxation, bridge and pike notices, notice to 
contractors and such other advertisements of general interest to the tax
payers as the auditor, treasurer, probate judge or commissioners may deem 
proper, shall be published in two newspapers of opposite politics at the 
county seat, if there be such newspapers published thereat. In counties 
having cities of eight thousand inhabitants or more, not the county seat 
of such counties, additional publication of such notices shall be made in 
two newspapers of opposite politics in such city. This chapter shall not 
apply to the publication of notices of delinquent tax and forfeited land 
sales.'' 
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Your question pertains to a construction of the following sentence in said 
section, to wit : 

"In counties having cities of eight thousand inhabitants or more, not 
the county seats of such counties, additional publication of such notices 
shall be made in two newspapers of opposite politics in such city." 

From your statement of facts it appears that there is only one paper pub
lished in the city in question which can meet the requirements of the above pro
visions. 

In the case of Village of Elmwood Place v. Schanzle, 91 Ohio State, 354, a 
like question as to publication of ordinances of a municipality was under consid
eration. The syllabus in that case reads as follows: 

"In a municipality where there is only one newspaper published and 
of general circulation, the publication in that paper of ordinances of a 
general nature, in the manner and for the period required by section 422 
et seq. General Code, is a compliance with the requirements of those sec
tions." 

The court, through Johnson, J., in the opmton, quotes the pertinent parts of 
the statutes then under consideration. At page 355 he says: 

"The statutory requirements touching the subject are included in sec
tion 4227 et seq., General Code. Pertinent parts are as follows: 

.In section 4227, 'Ordinances of a general nature, or providing for 
improvements shall be published as hereinafter provided before going into 
operation,' and section 4228, 'Ordinances and resolutions requiring publi
cation shall be published in two newspapers of opposite politics, published 
and of general circulation in such municipality, if such tlu:re be.' Section 
4229 provides the number of times ordinances, resolutions, etc., 'shall be 
published in two newspapers of opposite politics of general circulation 
therein, if there are such in the municipality' and section 4232 provides 
that 'in municipal corporations in which no newspaper is published, it shall 
be sufficient publication of ordinances * * to post up copies thereof at 
not less than five of the most public places in the corporation, to be deter
mined by the council, for a period of not less than fifteen days prior to 
the taking effect thereof.' 

It will be observed that the existing statutes contain no express provi
sion on the subject with reference to a municipality in which but one 
newspaper is published." 

The above sections pertain to publication by municipal corporations and do not 
apply to publications which are authoried by section 6252 General Code. The lan
guage of the statutes, however, is similar and the same principles of law will 
apply. 

Since the rendering of the above opinion, one of the sections of the General 
Code under consideration has been substantially amended. This is section 6255, 
General Code. 

This section at that time read as follows: 

"For sufficient publication of a notice of advertisement, required by law 
to be published for a definite period, at least one side of the newspaper in 
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which such publication is made shall be printed in the county or municipal 
corporation in which such notice or advertisement is required to be pub
lished." 

This section has since been amended to read as follows: 

"Whenever any legal publication is required by law to be made in a 
newspaper or newspapers published or printed in a municipality, county, 
or other political subdivision, the newspaper or newspapers used shall 
have at least one side thereof printed in such municipality, county or other 
political subdivision; and whenever any legal publication is required by law 
to be made in a newspaper or newspapers of general circulation in a mu
nicipality, county, or other political subdivision, without further restriction 
or limitation upon a selection of the newspaper or newspapers used, such 
publication shall be made in a newspaper or newspapers at least one side 
of which is printed in such municipality, county, or other political sub
division, unless there be no such newspaper or newspapers so printed, in 
which event, only, such publication shall be made in any newspaper or 
newspapers of general circulation therein." 

. The language of the original section has been changed and additional matter 
inserted. It is now provided therein that "whenever any legal publication is re
quired by law to be made in a newspaper or newspapers of general circulation in 
a municipafity, etc., without further restriction or limitation upon a selection of 
the newspaper to be used," then such publication shall be made as therein provided. 

In the case now submitted, section 6252 General Code, does restrict and 
limit the selection of the newspaper in which such publication shall be made to 
those having a political preference, and these must be of opposite politics. 
Therefore, the provisions of section 6255 General Code as above amended and 
quoted do not apply to the publications now under consideration. 

The ruling therefore contained in the case of Village of Elmwood Place v. 
Schanzle, supra, will apply. 

It is my opinion, therefore, that where in a city in a county other than the 
county seat, which contains a population of eight thousand or more, there is but 
one paper which comes within the terms of section 6252 General Code, as to the 
publication of the notices therein provided for, in such city, the publication of 
such notices in the one newspaper so qualified will be in compliance with the pro
visions of section 6252 General Code, and it is not necessary to publish such notice 
in another newspaper published outside of said city but having general circula-
tion therein. V cry truly yours, 

938. 

JosEPH McGHEE, 
Attonzey-Ge11eral. 

RIGHT OF WAY-SECURED BY COUXTY CO~DIISSIONER5-IX 
WHOSE NAME TITLE SHOULD BE TAKEN-ROADS AND HIGH
WAYS-COMMISSIONERS SHOULD VACATE UNDER SECTION 
6860 G. C. 

1. Where the county commissioners, under the provwons of section 1201 G. 
C., secure right of way by means of a deed, the title in and to the easement or 
right of way should be taken in the name of the board of county commissioners, 
their successors and assigns forever. 
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2. To avoid lllweccssary misunderstandings relative to tlwt part of the road 
which is abandoned because of tlze direction of the road haz·ing bee11 changed, the 
county commissioners should 1:acate rlze same 111zder sections 6860 et seq. G. C.; 
that is, if they 110 longer desire to keep tlze same open as a public higlza•a:>'· 

CoLc~mus, OHIO, January 12, 1918. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR :-I have your communication of December 12, 1917, enclosing form 
of deed, which communication reads as follows: 

"It is proposed that a part of one of the roads in our county be im
proved by the state highway commissioner with the co-operation of the 
county commissioners. 

Section 1201 of the General Code provides that in such cases county 
commissioners shall procure necessary rights of way. 

I am herewith enclosing form of deed for your approval. Of course, 
this deed should be acknowledged and the acknowledgment clause added. 

I am sending this to you for the reason that I am in doubt as to 
whom the grantee in the deed should be and the exact form of the deerl, 
in view of the fact that the county commissioners make the purchase, but 
the improvement is to be done by the state highway commissioner. 

I would also be glad for you to give any other directions in regard to 
the matter that may seem proper." 

The form of deed submitted reads as follows: 

"Know all men by these presents that 
WHEREAS, It is proposed by the state of Ohio, by and through Gin

ton Cowen, State Highway Commissioner of said state, to improve Main 
Market Road No. ------ in Franklin township, Warren county, state of 
Ohio; and 

WHEREAS, Said improvement is to be constructed with the co-operation 
of the county commissioners of said county; and 

WHEREAS, The line of said proposed improvement deviates from 
said existing highway; and 

WHEREAS, Section 1201 of the General Code provides that the county 
commissioners shall provide requisite right of way for such improvements; 

Now, therefore, --------------------· the grantor ----· in considera
tion of ------------------ Dollars ($--------------) to ---------- paid 
by Warren county, Ohio, acting by and through the board of county com
missioners of said county, the receipt of which is hereby acknowledged, 
do ____ hereby grant and release unto the state of Ohio, its successors and 
assigns forever, the right of way for said proposed highway improvement 
on, over and upon and across a piece of land owned by -----------------, 
said grantor; the right of way herein granted being situated in the town
ship of Franklin, county of \Varren and state of Ohio, and being described 
as follows: (Space for description). 

The state of Ohio, grantee, to have and to hold said right of way unto 
itself and its successors and assigns forever, and to have the right to con
struct and forever maintain thereon a public highway and the said 
grantor ____ , for --------------• -------- heirs, executors and adminis-
trators, hereby covenant with the said grantee, its successors and assigns, 
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that said grantor ---- is the true and lawful owner of said premises, and 
is well seized of same in fee simple and has good right and full power to 
bargain, sell and convey the same in manner aforesaid, and that the same 
are clear and free from all incumbrances, and further that said grantor 
---- will warrant and defend the same against all claims of all persons 
whatsoever. 

In witness whereof, said ----------------------------, grantor 
and ---------------------------------· his wife, have hereunto set their 
hands this ------ day of ----------------------, A. D. 1917. 

Signed in the presence of : 

I 

Under section 1201 G. C. the county commissioners, if they cannot agree rela-
tive to securing lands for a right of way, must take steps in the way of appropri
ation proceedings, as set out in said section. Evidently in your case an agreement 
has been reached and a deed would be the proper form of instrument by which 
to reduce this agreement to writing. 

I desire to make a few suggestions in reference to the form of deed. 

(1) While the recitals of any instrument are not to very vital, yet in this 
case I believe I would insert a recital to the effect that the state highway depart
ment has made the necessary surveys, maps, plans, profiles and specifications rela
tive to the proposed improvement, which said surveys, etc., change the direction 
of the highway from that which it now· takes; also a recital stating that said 
surveys, maps, plans, profiles, specifications, etc., have been adopted by the county 
commissioners of the county of Warren, under and by virtue of the provisions of 
section 1200 G. C. These recitals logically would come after thesecond recital 
set out in the form of deed. 

(2) It is my opinion that the grantee of the deed should be the board of 
county commissioners of \Varren county, Ohio, its successors and assigns forever. 
I am aware that under the provisions of sections 7464 and 7467 G. C. the state, 
after the completion of this particular road, will be required to maintain the same, 
but this applies merely to the maintenance and repair of the road and has nothing 
in particular to do with the easement. It is my view that the easement or right of 
way remains in the county, and that if there were any additional burden to be placed 
upon the highways of the state, in the way of a telephone, telegraph or pipe line, 
etc., the county commissioners would be the proper authorities to grant this right, 
due to the fact that the easement in the highway, so far as the public is con
cerned, rests in the board of county commissioners of the various counties. 

(3) It might be well to provide in the deed for the release of dower, pro
viding, of course, the grantor is a married person. Undoubtedly it was your in
tention to carry the names of both parties through the deed, but even with this, a 
clause releasing dower would be altogether proper as well as legal. 

.( 4) It might also be well for your county commissioners, under sections 
6860 et seq. G. C., to take such steps as would enable them to vacate the part of 
the road which will be abandoned by virtue of the change in the direction of the 
road. 'While section 6860 G. C. provides that said act shall not enable the county 
commissioners to vacate an inter-county highway or main market road, yet after 
the direction of the highway has been changed and the road completed, the part 
of the road abandoned will no longer be an inter-county highway or main market 
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road. Of course, this suggestion is made upon the theory that your county com
missioners will no longer desire to keep open that part of the road abandoned by 
virtue of the change in the direction of the road. 

939. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY AUDITOR-WHEN SAID OFFICIAL CERTIFIES THAT MONEY 
IS IN TREASURY SUBJECT TO A CERTAIN USE-MONEY CANNOT 
BE USED FOR ANY PURPOSE UNTIL OBLIGATION ENTERED INTO 
BY COMMISSIONERS IS FULLY SATISFIED. 

Under the provisiotiS of secti01~ 5660 G. C., when the certificate of the county 
auditor is filed with the county commissiotzers, to the effect that there is money in 
the treasury subject to a certai1~ use, and the cou11ty colll11lrissioners entered into Cll 

contract providing for the use of said money, the money in reference to which the 
certificate is made and to the amount of the certificate is appropriated and set aside 
for a special purpose and cannot be used for any other purpose utttil the county is 
fully discharged from the obligati011 entered into by it under said contract or final 
resolution. 

CoLUMBus, OHIO, January 12, 1918. 

HoN. DEAN E. STANLEY, Prosecuting Attomey, Lebanon, Ohio. 
DEAR SIR :-I have your communication of December 18, 1917, which reads as 

follows: 

"The law, as I understand it, provides that roads may be improved by 
the state highway commissioner with the co-operation of the county com
missioners and the cost thereof paid partly by the state and the balance by 
assessments made on the property. The law, however, provides that in the 
first instance the county shall pay the amount which will afterward be 
assessed and be reimbursed upon the collection of the assessments or the 
sale of bonds in anticipation of such collection. 

In a county in which contracts have been made under these provisions 
of law and in which it has been certified by the auditor that sums of money 
aggregating approximately $10,000.00 are in the treasury to the credit of the 
proper fund (with which to pay in the first instance the cost of the im
provement other than that paid by the state) and in which county there 
is now in the process of collection additional funds for road purposes, would 
it be proper for the auditor to certify contracts or draw warrants upon 
the money now in the treasury (which has been certified as above stated) 
for the payment of necessary improvements and repairs and then use the 
money now in the process of collection to fulfill the county's obligations 
under contract made by the highway commissioner after the first of March, 
when such money will be available. 

I might further state that in this particular case the contracts made by 
the highway commissioner probably cannot be performed or even started 
before the money now in the process of collection will be collected." 
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As I understand them, the facts upon which you desire an opinion are as fol
lows: 

The commissioners of your county have entered into a contract, or rather 
adopted final resolutions, to the effect that they will stand good in the first instance 
for the payment of $10,000.00 toward the cost and expense of a certain road im
provement over which the state highway commissioner has assumed jurisdiction. 
As a basis for this final resolution, and preliminary thereto, the county auditor has 
certified to the county commissioners that there is $10,000.00 in the county treasury 
subject to be used for the purposes of said improvement. 

The question arises as to whether the county commissioners could use a part 
or all of this $10,000.00 for other road improvements, provided they would replenish 
the fund from moneys to be collected by taxation and otherwise, before the same 
would be needed for the road improvement over which the state highway commis
sioner has assumed jurisdiction. You state that neither said $10,000.00 nor any 
part of it will be needed before some time next spring or summer. 

In order to answer this question it will be necessary to note the provisions of 
but one section, viz., section 5660 G. C., which reads in part as follows: 

"Sec. 5660. The commissioners of county * * * shall not enter 
into any contract, agreement or obligation involving the expenditure of 
money, or pass any resolution or order for the appropriation or expenditure 
of money, unless the auditor * * * first certifies that the money re
quired for the payment of such obligation or appropriation is in the treasury 
to the credit of the fund from which it is to be drawn * * *· Such 
certificate shall be filed and forthwith recorded, and the sums so certified 
shall not thereafter be considered unappropriated until the county * * * 
is fully discharged from the contract, agreement or obligation, or as long 
as the order or resolution is in force." 

It will be seen from this section that whether we call this final resolution, which 
is entered into upon the part of the county commissioners, a mere resolution, or a 
contract which it really is, the provisions of said section apply. The final resolution 
or agreement as entered into is of no force or effect unless the auditor certifies that 
the money is in the treasury. This is a jurisdictional step in the whole proceeding. 
The statute further provides that when this certificate is made and the resolution 
or contract entered into, the sums so certified shall not thereafter be considered 
unappropriated until the county is fully discharged from the contract or resolu
tion. In other words, the funds, in regard to which a certificate is made, are prac
tically appropriated or set aside for a special purpose, this purpose being set out in 
the contract or resolution which is entered into, in view of the certificate. 

Said section 5660 practically provides that this money cannot be again appro
priated or used for any purpose until the county is fully discharged from the obli
gations of the resolution or contract. Of course in your case the county is not dis
charged from the obligation. It still remains, and from the provisions of the statute 
and the evident intention of the legislature this money cannot be used for any pur
pose other than that for which it has practically been set aside by the action of the 
county auditor and the county commissioners, unless the county is first discharged 
from the obligation into which it has entered, and a part or all of the money so 
appropriated still remains. 

This, as I understand it, answers your question specifically. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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940. 

PROSECUTIONS UNDER SECTION 13008-COSTS-JUSTICES OF THE 
PEACE, ETC., HAVE FINAL JURISDICTION IN PROSECUTIONS 
BROUGHT UNDER SECTION 13423-SECTION 13008 DOES NOT RE
PEAL SECTIOX 12970 BY IMPLICATIOX. 

1. The provisia~ts of section 13439 G. C., relative to costs, do not apply to 
prosecutions brought under section 13008 G. C. The provisions of section 3019, 
covering costs, do apply to prosecutions brought under said section 13008, Provided 
the state fails to convict. 

2. In those prosecutions b·rought under section 13423 G. C., a justice of the 
peace, mayor or police judge lzas final jurisdiction to try tlze accused and said of
ficers do not sit as examining magistrates and hence have no authonity to bind ther 
accused over to the court of common pleas or the probate court. 

3. The provisions of section 13008 G. C. do not repeal by implication any part 
of the provisions of section 12970 G. C. 

CoLUMBUS, OHIO, January 14, 1918. 

Bureau of Inspection and Supervision of P1tblic Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of December 17, 1917, in which you 

ask my opinion on the following questions : 

"(1) In cases under section 13008 G. C., brought before a justice of 
the peace, a mayor or a police judge, as examining magistrate, if the de
fendant is bound over to the grand jury, or be dismissed for lack of suf
ficient evidence, are the minor court costs payable under section 13439 G. 
C., or do they follow the case as a felony, and in the event of ultimate 
failure to convict, or because of dismissal by the magistrate, become pay
able under and within the limitations of section 3019 G. C.? 

(2) Should a justice of the peace, a mayor, or a police judge, decide 
not to exercise final jurisdiction in any case brought before him under sec
tion 13423 G. C., but bind same over to the common pleas court, or probate 
court, may the county auditor pay the minor court costs under the pro
visions of section 13439 G. C., or is the auditor's authority to pay such costs 
limited strictly to cases where the magistrate has exercised final jurisdic
tion? 

(3) Do the provisions of section 13008 G. C. repeal by implication 
any portion of section 12970 G. C.?" 

Section 13423 G. C. provides that: 

"Justices of the peace, police judges and mayors of cities and villages 
shall have jurisdiction, within their respective counties, in all cases of viola
tion of any law relating to;" (Then follows an enumeration of fifteen 
cases over which the said officials have jurisdiction.) 

This section is closely related to section 13432 G. C. and the chapter of which 
said section 13432 is a part. Said section reads as follows : 

"Sec. 13432. In prosecutions before a justice, police judge or mayor, 
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when imprisonment is a part of the punishment, if a trial by jury is not 
waived, the magistrate, not less than three days nor more than five days 
before the time fixed for trial, shall certify to the clerk of the court of 
common pleas of the county that such prosecution is pending before him." 

These two sections formed but one section in the Revised Statutes, viz., section 
3718a R. S. Said section of the Revised Statutes began as follows: 

"Any justice of the peace, police judge or mayor of any city or village 
shall each have jurisdiction within his county (then follows enumeration 
of a list of cases after which the section proceeds as follows:) 

In any such prosecution where imprisonment may be a part of the 
punishment, if a trial by jury be not waived, the said justice of the peace 
shall, not less than three nor more than five days before the time fixed for 
trial, certify to the clerk of the court of common pleas of his county that 
such prosecution is pending before him." (Then follows provisions for a 
jury and trial.) 

I desire to call particular attention to the words "any such prosecution;" that 
is, the prosecutions for those offenses enumerated in the first part of said section. 
From these two provisions of section 3718a R. S. it is quite evident that the officers 
mentioned had jurisdiction finally to try prosecutions for those causes set out in the 
section. 

In the General Code, the codifying commission made the first part of said sec
tion 3718a R. S. to be section 13423 G. C., and the latter part to be section 13432 
et seq., placing said sections in different chapters and also dropping the words "any 
such" as found in the section of the Revised Statutes. 

However, there is nothing whatever to indicate tliat there was any intention 
on the part of the legislature that the provisions of section 13432 et seq. should no 
longer apply to prosecutions under section 13423. So that we must still read section 
13432 as being vitally related to and connected with section 13423. That is, section 
13423 enumerates the class of cases over which justices of the peace, judges of the 
police court and mayors have jurisdiction as provided in section 13432. 

Inasmuch as the words "any such" are no longer in the section, the question 
might be raised as to whether the provisions of section 13432 et seq. might not be 
made to apply to all prosecutions in which imprisonment may be part of the penalty, 
limited, of course, to misdemeanors. Indeed, some lower courts have so held. 

In State v. Pohlman, 13 N. P. (N. S.) 254, the court held: 

"Section 13432 G. C. gives final jurisdiction to justices of the peace in 
cases in which imprisonment is a part of the punishment, and a jury is not 
waived, and where it is attempted to carry such a case to the probate court, 
a motion to discharge the accused will lie." 

However, this holding of the probate court was overruled in State ex rel. v. 
Renz, 5 Ohio Appellate 421, 425. But you limit your question to prosecutions 
brought under section 13423 G. C. Under section 13432 G. C., the officers therein 
named are given jurisdiction, as said before, to try prosecutions brought under sec
tion 13423, whether imprisonment is a part of the penalty or not. If a jury is not 
waived by the accused in a case where imprisonment may be a part of the penalty, 
so as to enable the said officers to try the accused without a jury, he shall then 
proceed, as set out in section 13432 et seq., to impanel a jury. 
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The cfficer has no power to declare whether or not he will assume jurisdic
tion, for he must assume it. He has no power or authority, in prosecutions brought 
under section 13423, to bind the accused over to the probate court or to the court 
of common pleas. In such cases he is not an examining magistrate, nor can he be
come one. He is a trial court, either trying the case with or without a jury, and 
mandamus will lie to compel him to exercise such jurisdiction. This was distinctly 
held in the case of : 

State ex rei. v. Smith, 69 0. S. 196. 

The officer before whom a person is prosecuted, for a matter set out in section 
13423, has no greater warrant to bind over the accused in those cases where im
prisonment may be a part of the penalty than he has where the penalty is merely 
a fine. The statute states that he shall proceed to trial, as therein set out. 

Another general observation I desire to make, before proceeding to answer 
your questions specifically, is that the chapter, of which section 13432 is a part, re
lates only to misdemeanors and not to felonies. Of course if the offense charged 
is a felony, the officers mentioned in section 13432 could act in no other capacity 
than that of examining magistrates, hearing the evidence with a view to binding 
the accused over to the proper court. 

Your first question has to do with section 13008 as well as other sections of the 
General Code. Said section 13008 reads as follows: 

"Sec. 13008. Whoever, being the father, or when charged by law with 
the maintenance thereof, the mother, of a legitimate or illegitimate child 
under sixteen years of age, or the husband of a pregnant woman, living in 
this state, being able by reason of property, or by labor or earnings, to pro
vide such child or such woman with necessary or proper home, care, food, 
and clothing, neglects or refuses so to do, shall be imprisoned in a jail or 
workhouse at hard labor not less than six months nor more than one year, 
or in the penitentiary not le~s than une year nur mure than three years." 

Section 13439 G. C. reads as follows: 

"In such prosecutions, no costs shall be required to be advanced or se
cured by a person authorized by law to prosecute. If the defendant be ac
quitted or discharged from custody by nolle or otherwise, or convicted 
and committed in default of paying fine and costs, all costs of such case 
shall be certified under oath by the trial magistrate to the county auditor, 
who, after correcting errors therein, shall issue a warrant on the county 
treasury in favor of the person to whom such costs and fees are payable. 
All moneys which are to be paid by the county treasurer as provided in 
this chapter shall be paid out of the general revenue fund of such county." 

It will be noted that the crime set forth in section 13008 is a felony, in that 
imprisonment in the penitentiary may be a part of the penalty. 

As said before, the chapter of which section 13439 is a part, applies only to 
those cases in which the offense charged is a misdemeanor and in reference to 
which the officers therein set out have final jurisdiction. With this in mind we will 
consider exactly to what section 13439 applies in reference to costs. It provides that 
if the defendant be acquitted or discharged from custody, or convicted and com
mitted in default of paying fine and costs, then in such cases the costs are paid as 
therein set out. 
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However, it must be remembered that this section states : "in such prosecu
tions;" that is, the prosecutions provided for in this chapter. The words "trial 
magistrate" are also used in said section. Hence it is clearly evident that section 
13439 does not apply to costs, excepting in those cases wherein the justice has final 
jurisdiction to hear and determine. Hence if a person charged with an offense 
under section 13008 is bound over to the proper court, the provisions of this section 
would not take care of the costs, neither would they if he be dismissed for lack of 
sufficient evidence. 

You then ask whether the provisions of section 3019 G. C. would apply as to 
costs in such a prosecution. This section reads, so far as felonies are concerned, 
"In felonies wherein the state fails," the costs may be taken care of as provided 
in said section. That is, if a person is charged with the offense set out in said sec
tion 13008 G. C., and an affidavit is filed with a justice of the peace, a police judge 
or mayor, and the accused is either dismissed for lack of evidence by the examining 
magistrate, or if he is bound over and the grand jury fails to indict, or if he is 
brought to trial and is found not guilty by the jury, or, in other words, in any case 
where the state fails to convict, the provisions of section 3019 G. C., relative to 
costs, would apply. I think this fully answers your first question. 

Your second question is to the effect that if a justice of the peace, mayor or 
police judge should decide not to exercise final jurisdiction in any case brought 
before him under section 13423, but should bind the same over to the common pleas 
or probate court, would section 13439 apply as to costs? 

This question has been answered in the general observations I have made. Said 
officers have no authority to decide whether or not they will exercise final juris
diction in those prosecutions brought under section 13423 G. C. They must exer
cise final jurisdiction. Hence they have no authority to bind the accused over to 
the common pleas or probate court. Therefore the provisions of section 13439 
G. C. would apply to such cases as you suggest in your second question, in that 
said officers would necessarily be compelled to exercise final jurisdiction. 

I am aware that under section 4533 G. C. it might be held that the mayor of a 
city, if he felt it to be for the best interests of the public, could inquire into the 
complaint with a view either to discharging the accused or recognizing him to the 
proper court; that is, it might be held that in prosecutions under section 13423 G. C. 
the mayor of a city would not be compelled to exercise final jurisdiction in the 
matter, but might sit as an examining, rather than a trial, magistrate. 

However, it is my opinion that such is not the case. The provisions of sections 
13423 and 13432 are of a later enactment than those of section 4533, relative to the 
matter under consideration. The provisions of section 4533 are general, relating 
to all misdemeanors prosecuted in the name of the state, while those of section 
13423 are special and hence should control in this matter. 

In Martindale v. State of Ohio, 2 0. C. C. 2, at p. 3 the court seems to have 
had this principle in mind when it used the following language: 

"But the prosecution in the present case is under a special statute, 
which gives a justice jurisdiction not to examine into the offense but to 
'hear the prosecution' and 'if a trial by jury be not waived' said justice 
shall proceed to impanel a jury." 

Hence it is my opinion that section 13432 G. C. would apply equally as well to 
a mayor as to a judge of a police court or justice of the peace, and that all of said 
officers would sit as trial magistrates in those prosecutions brought under section 
13423 G. C., and not examining magistrates. 
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In your third question you ask whether the provisions of section 13008 G. C. 
repeal by implication any portion of section 12970 G. C. 

I have already quoted section 13008 G. C. in answer to your first question. 
Section 12970 G. C. reads as follows: 

"\Yhoever, having the control of or being the parent or guardian of a 
child under the age of sixteen years, wilfully abandons such child, or tor
tures, torments, or cruelly or unlawfully punishes it, or wilfully, unlawfully 
or negligently fails to furnish it necessary and proper food, clothing or 
shelter, shall be fined not less than ten dollars nor more than two hundred 
dollars or imprisoned not more than six months, or both." 

In noting the provisions of these two sections, it is clearly apparent that the 
offense charged in section 12970 G. C. is a misdemeanor, while that charged in 
section 13008 G. C. is a felony. The question now is as to whether section 13008, 
in so far as it covers the same subject matter as set out in section 12970, repeals 
section 12970. As a general proposition we can say that it would so repeal section 
12970 which covers the same subject matter. 

In Sherman v. State, 17 Fla. 888, the court was considering an act of the legis
lature of 1832, which made an "assault with intent to kill" a misdemeanor, to
gether with an act of the legislature of 1868, which made the same offense a felony. 
The court held that: 

"The law of 1832 is therefore superseded and repealed by the act of 
1868." 

In Hayes v. State, 55 Ind. 99, the court was considering an act of the legisla
ture or 1852 making "the keeping of gaming apparatus" under certain conditions a 
felony, and a later act of 1875, making the same offense a misdemeanor. Held: 

"The two provisions cannot stand together. So much of the act herein 
first set out as makes it a felony to be keeper of any gaming apparatus, for 
the purpose indicated, is impliedly repealed by the amendment of 1875 
which makes the offense a misdemeanor only and punishes it accordingly." 

In Commonwealth v. McGowan et al., 2 Parsons Eq. Cas. 341, the court lays 
down the following proposition : 

"Where a statute makes that a felony which before was only a misde
meanor, the misdemeanor is merged and there can afterwards be no prose
cution for the misdemeanor." 

Other cases might be cited along this same line, but the above is sufficient to 
establish the proposition as above set out. 

However, I desire to call attention to a certain matter in connection with the 
two sections about which you inquire, which it seems to me would prevent the gen
eral rule from being applied to these two sections. There is a condition set out 
in section 13008 G. C., entirely different from anything found in section 12970, and 
which tends very much to aggravate the offense of a father or mother in not pro
viding for his or her child. This provision is as follows: 

"Sec. 13008. * * * being able by reason of property, or by labor or 
earnings, to provide such child * * * with necessary or proper home, 
care, food and clothing * * *." 
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Neither this provision nor anything like it is found in section 12970 G. C. This 
provision very much aggravates the offense and for this reason it seems the legis
lature saw fit to make it a felony, rather than a mere misdemeanor. I am aware 
that section 12970 uses the words "wilfully, unlawfully or negligently," but it is 
my opinion that these words are not as strong as those found in section 13008, and 
I feel that the provisions set out in section 13008 had something to do with the 
legislature's providing a more severe penalty in the one case than in the other. 
Hence it is my opinion that section 13008 G. C. does not in any respect impliedly 
repeal any of the provisions found in section 12970 G. C. 

Bishop in his Work on Statutory Crimes, section 168, lays down the following 
proposition: 

"Two different punishments, for precisely the same offense, with no varia
tion in its elements and no modifying discretion in the court, cannot, in the 
nature of things, subsist together." 

It will be noted that the author makes it clear that it would be different if 
there were a variation in the elements of the crime. 

In section 171 the same author says: 

"If the new statute adds aggravations not in the old law of the offense 
and creates a higher penalty; or omits an aggravating quality and pro
vides a lower penalty; or if the new statute is applicable to a particular 
class only of persons who owe special duties in the matter, the new punish
ment does not supersede the old." 

It is my opinion that the conclusions of the author substantiate the conclusion 
drawn by me. 

There is a case reported in 25 C. C. (N. S.) 447, styled State of Ohio v. Bone, 
in which the court held as follows in the syllabus: 

"The father could have been prosecuted under either section 12970 or 
section 13008 of the General Code, but prosecution under the latter section 
could not be had in the municipal court." 

In the opinion on p. 448 the court held as follows : 

"There can be no question but that the father could have been prose
cuted under either section 12970 or section 13008 of the General Code, al
though prosecution under the latter section could not be had in the munic- • 
ipal court." 

While this case was not fully considered by the court and it did not have under 
particular consideration the question as to whether section 13008 G. C. repeals 
section 12970 G. C., yet the finding of the court in said case goes to the effect at 
least that section 13008 does not in any respect repeal the provisions of section 
12970. In this case the supreme court overruled a motion for an order directing 
the court of appeals to certify its record to the supreme court. 

Whether a person is prosecuted under section 12970 or section-13008 G. C., 
must be determined from the charge made against him, as set forth in the affidavit 
which is filed with the proper official. While it might under a loosely drawn 
affidavit be difficult to determine whether a person is being prosecuted under the 
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one section or under the other, yet ordinarily the form of an affidavit would readily 
disclose the section under which the accused is being prosecuted. To be sure, if 
it is under section 13008, the officials mentioned in section 13432 would have no 
power other than as examining magistrate, who could hear the evidence with a 
view to binding the accused over to the proper court. 

941. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY CQ:\Il\IISSIONERS-RESIGNATION-TO WHOM PRESEXTED. 

A member of a board of county commissio11ers who wishes to resign should 
present his resig11ation to the probate judge, auditor and recorder, those officials 
being desigllated to fill a vacancy in such board. 

CoLUMBus, OHIO, January 14, 1918. 

HoN. ]AMES F. FLYNN, Prosecuting Attor11ey, Sandusky, Ohio. 

DEAR Sm :-In your recent request for my opinion you say: 

"One of the members of our board of county commissioners contem
plates resigning to join the service. Section 2397 G. C. provides that the 
probate judge, auditor and recorder shall appoint a successor, but there is 
no provision of the statute which I am able to find stating further to 
whom the resignation should be sent. It is my opinion that it should be 
sent to the governor and upon receipt of the same that he notify each 
of the above named officers of the vacancy so that a successor may be 
named. 

Kindly advise me as to what is your opinion with reference to the 
question as to whom the resignation of the county commissioner should 
be sent, also give me your opinion as to when the three above named 
officers should take action with reference to a successor and whether or 
not the governor should send them notice if he is the one to whom the 
resignation should be sent." 

Section 2395 G. C. provides that the board of county commissioners of a 
county shall consist of three persons, who shall be elected biennially and shall hold 
their respective offices for two years commencing on the third Monday of Septem
ber next after their election. 

Section 2396 G. C. provides that when a county commissioner is elected to 
fill a vacancy occasioned by death, "resig11atio1~" or removal, he shall hold his office 
for the unexpired term for which his predecessor was elected. 

Section 2397 G. C. provides that if a vacancy occurs more than thirty days 
before the next election for state or county officers, or within thirty days from 
that time, and the interest of the county requires that the vacancy be filled before 
the election, "the probate judge, auditor and recorder of the county, or a majority 
of them, shall appoint a commissioner who shall hold his office until his successor 
is elected and qualified." 
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There is no other special provision to be found in the sta-tute law of this state 
which grants a county commissioner the right to resign or which provides to 
whom a resignation shall be made, or in any way other than the above makes any 
reference to a resignation by a county commissioner. The decisions of the sev
eral states are somewhat at variance in reference to the question of the time 
when a resignation will take effect, but they seem to be united on the proposition 
that a person who holds an office has a right to resign, and especially when the 
power is given to the appointing board to fill a vacancy caused by a resignation. 

Throop, in his work on Public Officers, section 704, says: That an office may 
be resigned either expressly or by implication; that where no particular mode of 
resignation is prescribed by law, an express resignation may be made by parol 
or in writing. If by parol, as by the incumbent declaring to the appointing power 
that he resigns his office or will continue to serve no longer and requests an 
acceptance of his resignation. A resignation by implication is by the same author 
held to be practically a forfeiture of the office and occurs where the incumbent 
commits some act or omission which clearly indicates an intent to abandon the 
office or which disqualifies him from continuing longer to hold it. So that grant
ing for the purposes of this opinion that it is permissible for a county commis
sioner to resign, your question is, to whom should such resignation be handed or 
made. There is nothing in our statutes which provides that the resignation may 
be made to any particular person or board, but it is held in Mechem's Public Offices 
and Officers, section 413, that : 

"Statutes usually prescribe to whom the resignation of a public officer 
is to be made, but in the absence of such a provision it is properly made 
to that officer or body which is by law authorized to act upon it by ap
pointing a successor * * * * * to fill the vacancy." 

In Edwards v. United States, 103 U. S., 471, Edwards had been duly elected 
as supervisor of St. Joseph township. He resigned by handing his written resig
nation to the clerk of the township. There was nothing to show that the clerk 
ever presented said resignation to the appointing board, and on page 478 the court 
says: 

"According to the common-law rule, the resignation would not be com
plete, so as to take effect in vacating the office, until it was presented to 
the township board, and either accepted by them or acted upon by 11wking 
a new appointment. A new appointment would probably be necessary in 
this case, because the township board was not the original appointing 
board. The supervisor is not their officer, representative, or appointee. 
They only represent tlze towns/zip in exercising tlze power, vested in them, 
of filling a vacancy wizen it occurs. THIS MAKES THEM THE 
PROPER BODY TO RECEIVE THE RESIGNATION, BECAUSE 
THEY ARE THE FUNCTIONARIES WHOSE DUTY IT IS TO ACT 
UPON IT." 

In State ex rei. Kirtley v. Augustine, 113 1\Io. 21, a county treasurer pre
sented his resignation to the county court under the misapprehension that the 
county court was the proper tribunal to receive it, and the resignation was ac
cepted and the fact certified to the governor, who in that case was the appointing 
power, to fill a vacancy, and a successor was designated. The resigning officer 
attempted to recall the resignation, but as to that question the court held that 
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after a successor was designated the resignation was beyond recall, even though 
made to the wrong person. But on page 24 McFarlane, J., quoting with ap~ 
proval from the court of appeals, oays: 

"It is well established law, that, i11 the absence of express statutory 
enactmeut, the authority to accept the 1·esignation of a public officer rests 
with the power to appoint a successor to fill the vacancy. The riglzt to 
accept a resignation is set ttp incidental to tlze power of appointment." 

In Dillon on :Municipal Corporations, 5th edition, Vol. l, section 416, the author 
says: 

"It is also a common law principle that the right to accept the resig
nation of an officer is incidental to the power of appointing him." 

In Van Orsdall v. Hazzard, 3d Hill (X. Y.) 243, a member of a regimental 
court martial got permission to be excused from serving because of the danger
ous illness of a member of his family, and the question was as to whether or not 
this was such a resignation as would permit another to be appointed in his place, 
in other words, whether or not there was a vacancy within the meaning of the 
militia law. After determining that a vacancy did exist, the court held that such 
resignation was properly made to the appointing power. 

In State ex rei. v. Boecker, 56 Mo., 17, the clerk of a county court tendered his 
resignation to take effect at a future date. The paper was filed in the offu:e of the 
court and afterward, and before the day the resignation was to take effect, the 
clerk forwarded to the· county court his written withdrawal, but in the meantime, 
and without the consent of the clerk, and against his express directions, the resig
nation had been forwarded to the governor, who had power to fill the vacancy, 
and another person had been appointed clerk. 

HELD: 
"That under a:proper construction of the state constitution such resig

nation was not legal and complete unless sent to the governor and ac
cepted by him with the knowledge and consent of the clerk; that the filing 
of the :document with the county court was a nullity, giving that body no 
jurisdiction; that the paper was constructively still in the possession of the 
clerk; that in law the office of the county clerk did not become vacant; 
and that with the sanction of the court the clerk might at the same term 
legally withdraw his resignation notwithstanding the new appointment of 
the governor." 

I 

Other decisions along the same line ·as the above have been examined and th~ 
same principle is enunciated as in these. So that, it would seem from all the 
above that the county commissioner referred to in your inquiry· should deliver .or 
make his resignation to the three officials whose duty it is to fill a vacancy. Xo 
formal acceptance of said resignation ·is necessary, but an acceptance by the ap
pointing board, or a filling of a vacancy, being equivalent to an acceptance of 
such resignation, is all that is required. 1 

So that, answering your first question, I advise you that a member of a board 
of county commissioners, who desires to resign, shall direct or make such resig
nation to the probate judge, auditor and recorder of the county in which such com
missioner holds his office. 

In your second question you inquire when the three above named officers 
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should take action with reference to a successor of such commiSSioner. There is 
nothing in the statute by which provision is made for any form or method of 
procedure in the selecting of such successor, but where a duty devolves upon a 
public official, it is a well established principle that such duty should be performed, 
if no time is mentioned, promptly. 

Very truly yours, 
JosEPH McGHEE, 

A tiorney-Ge11eral. 

942. 

OFFICES INCOMPATIBLE-SHERIFF-PROBATION OFFICER. 

The sheriff of a county may not be appointed or act as probatio11 officer. 

CoLUMBUS, 0Hro, January 14, 1918. 

HoN. C. W. PALMER, Probate Judge, DejUmce, Ohio. 
DEAR SIR :-I have your letter of recent date as follows: 

"If it is not presumptuous, I should like to have your opinion as to 
whether the sheriff of the county may be appointed and act as probation 
officer for the juvenile court, and whether or not the compensation as 
such probation officer should be turned into the sheriff's fee fund." 

On December 8, 1910, former Attorney-General U. G. Denman rendered an 
opinion to the bureau of inspection and supervision of public offices, found at 
page 446 of the Annual Report of the Attorney-General for 1910-1911, in which 
he held that a sherff may not act as probation officer or receive any compensation 
or fees of any kind in the capacity of probation officer. In that opinion Mr. 
Denman stated: 

"It appears, from a review of the history of the juvenile court law, 
that the purpose of having probation officers was to secure individuals, 
other than the then existing officers, to assist in the handling of juvenile 
cases. Among such officers who have, under the juvenile court law, been 
largely supplanted in the handling of these cases by such probation offi
cers, are the sheriffs and their deputies. The section above quoted shows 
that a probation officer, in the serving of 'warrants and other process of 
the court,' is 'clothed with the powers and authority of sheriffs.' A pro
bation officer not only performs all the duties in such cases which were 
formerly performed by the sheriffs, but he performs additional duties, 
such as making 'examination and investigation into the facts and circum
"stances,' being 'present in court to represent the interests of the child,' fur
nishing 'to the judge such information and assistance as he may require,' 
etc. In other words, the probation officer may perform all duties of the 
sheriff in such cases, and also a number of additional duties. The law 
provides that 'sheriffs * * * * shall render assistance to probation 
officers in the performance of their duties, when requested so to do,' but 
the law does not specifically state that a sheriff may be a probation officer. 

It appears to me from the above that a probation officer must perform 
certain duties in addition to those which are to be performed by the sheriff, 
and that the performance of all the duties of a probation officer by a 
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sheriff would at least interfere with the faithful performance of the duties 
of his office as sheriff. Since section 1663 requires a sheriff to render as
sistance to a probation officer, it would seem that the statute differen
tiates the two positions and considers them as positions which should be 
held by different persons. Such differentiation is also emphasized by sec
tion 1660, which provides that: 

'The warrants * * * * may issue to a probation officers of any 
court or to the sheriff of any county, * * *.' 

It appears to me, therefore, that it is the policy of the juvenile court 
law that probation officers should be persons other than regular officers of 
the law such as sheriffs. If, however, a sheriff could also act as a proba
tion officer, in such case, under section 1660, warrants, etc., should issue to 
him as sheriff because he is a regular officer of the county for the serving 
of such warrants, etc., and since practically the only reason for issuing 
such warrants, etc., to a probation officer, under the changed conditions 
of the law, is to procure a person other than the sheriff to serve such 
warrants, etc., A further reason for this conclusion arises from the 
fact that if the warrants issued to the sheriff, as such, he must, under 
section 2977 of the General Code, pay all fees,· costs, etc., arising there
from into the treasury of the county, whereas is such warrants issued 
to the sheriff not as sheriff but as probation officer, he could, as probation 
officer, retain to his own personal use such fees or expenses as might be 
incurred in the handling of such warrants, etc. In other words, if the 
sheriff could act as a probation officer in such matters, he could evade the 
provisions of the county salary law. 

As to your third question, it might be argued that a sheriff could act 
as probation officer to the extent that he would perform services not re
quired of a sheriff but rather the additional services which are required of 
a probation officer and that he could, under section 1662, General Code, re
ceive some compensation for such additional services. To argue thus 
would be to say that a person, namely a sheriff, may be appointed as pro
bation officer, but may not perform all the duties of such position of pro
bation officer, for the reason that he would be compelled to perform some 
of such duties as sheriff. Such a condition is so inconsistent as to be im
possible for the reason that one probation officer, must have as much 
power and be able to perform as many duties as another." 
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I agree with the reasoning of the above opinion and in the conclusion arrived 
at, and therefore advise you that the sheriff of a county may not be appointed or 
act as probation officer. Very truly yours, 

943. 

JosEPH McGHEE, 
Attorney-General. 

ADOPTIOX-~10THER MAY COXSENT TO SAME-WHEX DIVORCED 
HUSBAND CONCEALS HIS WHEREABOUTS FOR PERIOD OF ONE 
YEAR. 

A WOIIWII obtai11cd a di1•orcc from her husband. By the terms of tire decree 
she u·as awarded the custody of their child and he u•as required to contribute to 
its support. This he did, residing in the same commu11ity for one ;year, when 
he left and co11cealed his whereabouts and has 11ot been heard from. 
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HEW; that this constitutes ait ·abaizdomnent by him of his child and that the 
motlzer is qualified, ttnder section 8024, to give tlze legal consent to tlze adoption of 
the child. 

CoLU:I!BUS, OHIO, January 14, 1918. 

Board of State Charities, Columbus, Ohio. 

GENTLE:I!EN :-On August 17, 1917, the following communication was received 
at this department from 1fr. A. C. Crouse, chief probation officer, division of 
domestic relations, court of common pleas of Hamilton county, Ohio: 

"V.fe have an interesting case here which I am referring to you at the 
suggestion of Mr. \Villiams, of the board of state charities. 

Five years ago :\Irs. H. secured a divorce from her husband in the 
insolvency court in this county. In the decree the two children, Alice and 
Mary, were placed in the custody of the mother. The father was ordered 
to pay $5.00 per week for the support of the two children. One year 
later the father left the city a~d the state and has never since been heard 
of by members of his family. About this time the mother placed Mary 
with a relative. This relative has cared for the little girl since that time 
and now desires to adopt the girl so that she may be made an heir to the 
relative's estate. The mother is willing to consent to the adoption. 

When the relative went to Judge Lueders, of the probate court, to have 
the adoption papers prepared, Judge Lueders refused to consent to the 
adoption unless the case was brought to his court, the child declared a de
pendent and committed to an institution which has the right to consent to 
an adoption. The judge said that in no other way could the adoption be. 
made legally so long as there was no evidence of the death of the father. 

The case was thereupon brought to my attention. When I learned that 
the family had been in the divorce court and the custody of the children 
had been fixed by the insolvency court, I refused to bring the case into this 
court because of the decisions of the courts for many years holding that a 
court which fixes the custody of a child has continuing jurisdiction. The 
latest opinion on this matter I have in mind is that of the court of appeals, 

. for Sandusky county, in the case of the Cleveland Protestant Orphan 
Asylum et at. v. Hazel Taylor Soule, found on page 151, 24th Ohio Circuit 
Court Reports, new series. 

The relative who desired to adopt the child thereupon appealed to 
Judge Jos. B. Kelly, of the insolvency court. Judge Kelly said that he 
would put on an entry consenting to the adoption. Judge Lueders, of the 
probate court, however, holds that he has no right to recognize such an 
order from the insolvency court. The result is that the child is being de
prived of a privilege which she should be permitted to enjoy. 

I had a talk with Judge Lueders the other day about the matter, and 
he suggested that we bring the child into this court and declare it to have 
been abandoned, commit it to the children's home, and permit the children's 
home to consent to the adoption. We are willing to do this but we have 
some doubt as to its legality. 

I would be very glad to have an opinion from your department as to 
.how this case might be handled under our laws and decisions." 

This inquiry purports to be made at your suggestion, and the answer, therefore, 
is directed to you. 

The inquiry upon examination is found to involve two questions: First, where 
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is lodged the authority to consent to an adoption in accordance with section 8024 
General Code under the circumstances above set out. Second, how is the above 
question, if at all, affected by the order of the insolvency court in a divorce case 
whereby the custody of the child in question was decreed to the mother? 

The proceedings for the adoption are contained in the section above men
tioned, which is as follows: 

"Sec. 8024. Any proper person not married, or a husband and wife 
jointly, may petition the probate court of their proper county, or the probate 
court of the county in which the child resides, for leave to adopt a minor 
child not theirs by birth, and for a change of the name of such child. A 
written consent must be given to such adoption by the child, if of the age of 
fourteen years, and by each of his or her living parents who is not hopelessly 
insane, intemperate, or has not abondoned such child, or if there are no 
such parents, or if the parents are unknown, or have abandoned the child, 
or if they are hopelessly insane or intemperate, then by the legal guardian, 
or if there is nd such guardian, then by a suitable person appointed by the 
court to act in the proceedings as the next friend of the child." 

By the above the written consent of each parent is required unless coming 
within the exceptions mentioned in the section, the one here applicable being in
cluded in the phrase "or has not abandoned such child." If the father has aban
doned the child, the consent of the mother alone is sufficient as is indicated by the 
phrase after the provision for the consent of the parent: 

"Or if the parents are unknown, or have abandoned the child, or if they 
are hopelessly insane or intemperate, then by the legal guardian." 

This means if both of the parents are unknown, or if both have abandoned the 
child, and it is the plain intent of the section that as long as there is one parent 
qualified to give the consent it is to be given by such parent before resorting to 
the other sources of consent therein provided. 

We have then to examine the question as to whether this father has aban
doned his child. In the ordinary sense such auandonment is understood tu he leav
ing a child with whom he stands in the ordinary relation and has the ordinary 
authority of a parent; that is, a child which is living with him. This, however, is 
not a necessary interpretation, and it is submitted that the language docs not re
quire such restricted meaning. 

The definition of "abandon" in Century Dictionary is as follows: 

"1. To detach or withdraw oneself from; leave. 
(a) To desert; forsake utterly; as to abandon one's home; to 

abandon one's duty. 
(b) To give up, cease to occupy oneself with; cease to use, fol

low, etc.; 
(c) To resign, forego, or renounce, relinquish concern in; 
(d) To relinquish the control of; yield up without restraint; 

2. * * * * * * * * * 
3. To relinquish or renounce." 

"Abandonment" is defined as follows: 
1. Act of abandoning or the state of being abandoned; absolute re

linquishment; total desertion. 
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2. * * * * * * * * * 
3. In law: 

(a) * * * 
(b) The voluntary leaving of a person to whom one is bound by 

a relationship of obligation, as a wife, husband, or child; 
desertion." 

There is a question, and different minds reach a different conclusion as to 
whether there could be an abandonment of a child by a father who has been de
prived of its custody by the decree of a court. The facts arc not all given in this 
case as they actually existed, either as to the cause of the divorce or the terms of 
the decree. If, as a matter of fact, this father had abandoned his child before the 
divorce there is no question as to the mother's right to give the consent. The de
cree of the court probably gave the father a right to visit the child at certain times 
and under certain conditions, as such decrees usually do, and the final answer 
might determine upon this ground. At any rate we have in the opinion one con
nection left between this father and child-he had the privilege which he should 
have been willing and anxious to accept, of contributing to its support. This duty 
he has utterly ceased to perform, and in a manner which shows him regardless not 
only of his natural obligation, but of the respect he owes to the law and to the 
judgment of the court. If it had been impossible for him to comply with this order, 
it was his duty to make it known to the court in order to escape the guilt of con
tempt of court. If he is dead he cannot do this, of course, but in that event his 
consent is not necessary; if he is living he has certainly abandoned his child as far 
as it is possible for a parent to do so. 

In the first place, this divorce was granted for his aggression, so that he him
self by his own wilful conduct and his failure to meet this obligation as a member 
of society and the head of a family has resulted in his separation from the child 
and the loss of its custody and control; and this, under the purview of this statute 
which should have a liberal construction, may well be considered as the beginning 
of the abandonment. This he has supplemented by severing the last tie and 
neglecting the last obligation to which he was bound to his child, not only by the 
order of the court pronounced against him, but by the natural obligations of 
humanity and parental affection. He had, as shown above, a portion of the 
parental connection left; just how far it extended depends upon the decree of the 
court, but it was at least something and that something quite substantial. It is 
therefore submitted that he has to all intents and purposes and in legal contempla
tion, abandoned his child. 

This conclusion is announced with diffidence and with respect for the opinion 
of the learned court, from whose judgment it seems to differ, as it is probably 
upon this ground that the probate judge declined to decree the adoption, although 
this does not absolutely appear from the inquiry. Unless, then, the right to this 
consent has been in some manner affected by the proceedings or decree of some 
of the courts in which this unfortunate family has appeared, the mother is quali
fied to give the consent alone upon the ground that the father has abandoned the 
child. 

Proceeding now to the second branch of the inquiry as to what if any effect 
upon the above conclusion the proceedings in any of the courts may have, there has 
been no actual proceeding in any but the insolvency court in the divorce case in 
which the custody of the child was fixed. This decree of the court is not ipso facto 
sufficient to give the mother the right to consent to this adoption. The decree of 
the court gives the mother the custody of the child, subject to be modified by a 
further order of the court, which under such circumstances always retains continu-
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ing jurisdiction. This right to the custody and the decree giving it are not suffi
cient to supersede or set aside the authority of the statute in reference to the 
adoption. Section 8024 must be complied with under all circumstances, as it is an 
absolute, positive and clear requirement necessary to the jurisdiction of the court 
to establish the new status. 

It is true, as stated above and as suggested in the inquiry, that the court still 
has jursdiction. It is the practice for it to retain jurisdiction and have what i~ 
called "continuing jurisdiction," and this continuing jurisdiction has the effect of 
lis pcndeus so far as any other proceeding in any other court may be attempted. 
The decree you cite is only declaratory of a well established principle established 
by a 1line of decisions going back so far that its origin is lost in antiquity. It is, 
however, a good example of the application of the principle. 

Orphan Asylum v. Soule, 24 C. C. N. S., 161. 

The same principle is applied by the probate court of Lucas county in a case 
practically on "all fours" with the instant case. In re Maud Faye Olson 3 N. P. 
305, the syllabus of which is as follows: 

"Where, in a proceeding in the probate court to set aside the adoption 
of a child on account of failure to secure the consent of the mother who 
is under none of the disabilities to consent prescribed by Sec. 3137, Rev. 
Stat., the court would have to grant such request, but by such proceeding 
the child has once been brought under the jurisdiction of the court under 
this section, the court will have jurisdiction over such child for all the pur
poses which this section has in view, and which the best interest of the 
child demand." 

This awkward syllabus not only ratifies the principle above mentioned and 
shows its application to the exact case, but is also pertinent as bearing upon the 
right of the parent to have a consent, and furnishes an instance of the fact that 
if the jurisdiction of the court appears on the face of its record from the neces
sary facts therein cited, yet if the statements thereof be untrue and be shown so 
afterward the court is without jurisdiction and the order voidable. It was in that 
case set aside by direct attack. 

It is apparent that the highest degree of care should be taken by the court in 
determining this question of consent to the adoption when the proposed consent 
comes from other than the parents of the subject. It is, however, true beyond 
question that under the state of facts in the present case the authority to give this 
consent is not complicated by any previous act of the court touching these parties. 

The more extended the consideration given the question and the more com
plete the examination of authorities, the more the above conclusion becomes settled. 

Tht; courts have gone the limit in giving continuing jurisdiction over the per
son and property of children to that court which first acquires or assumes juris
diction-this, however, without additional legislation, and in no case extends to the 
subject of adoption. While this subject seems to call for the exercise of the high
est authority of any, and is the most closely associated with the interests of the 
child, fixing or changing as it does its name and identity, its relation to the world 
and to its environment-in short, going further and changing the life of the child
than any other proceeding or measure that is taken with reference to such child, 
yet, in another sense it has no connection with the custody or control of the child. 
That is to say, that even though such child be adopted and changes its parentage 
and position and relationship to the world in general thereby, it is still subject to 
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the same laws and the same authority by which such custody and control are taken 
over by the public as is every child under other circumstances; and the same as 
another child having natural parents. Adoption is entirely artificial, wholly statu
tory. While it effects the most important change possible in the affairs and career 
of him who is the subject of it, yet it is a creature of technicality and is only ac
complished by strict performance of certain statutory requirements, which are 
created only by reason of the force of legislation regardless of any natural reason 
or any other control whatever. 

The supreme court in a recent case has held that where a court granting a 
divorce awards the custody and control of children such children become the 
wards of that court and the jurisdiction of the court over the custody and control 
is a continuing jurisdiction, and such decree for the custody and control of the 
minor children cannot be affected by the appointment of a guardian by a probate 
court, and that no other court can, by proceedings in habeas corpus, acquire any 
jurisdiction further than to enforce the decree of the first court. 

In re: Angeline E. Crist, 89 0. S., 33. 

It is apparent that this decision goes to the last limit and leaves no further dis
tance to be traveled by any other in the same direction. 

It is conceived, however, that by the expression "wards of that court" it is not 
meant that the court intends to assume and perform the ordinary duties of guard
ianship, but that the term is used in a more general sense like that in which it is 
stated in English books, that is, orphans are wards of chancery. The statement 
is not that the probate court cannot appoint a guardian, but that the custody and 
control of the children cannot be affected by such appointment; that is, the power 
would still remain in the court granting the original decree to make any order 
touching such custody. 

The suggestion arises in a discussion of this question that this disposition of 
it results in curtailing the desired effect of an adoption; that the person adopting 
a child does so principally to have the custody and control of the child and that 
by giving the above effect to the statutes and the decision above cited, the adoption 
would become an idle and empty ceremony and in many cases might deter parties 
from such adoption. This argument, however, is not really reached. The inter
pretation of the statutes in question is plain and is arrived at by reference to well 
known rules without reaching the question of the effect and consequence of the act, 
Such consequences rest with the legislature enacting the statutes and with the court 
rendering the decision. However, as is generally the case with this argument ab 
inconvenienti the difficulty in more imaginary than real or it will disappear upon 
an application of the law to actual cases. There is a point where the powers of 
these two courts meet and changing it to the one side or the other in nowise re
moves the difficulty or the apparent conflict. There is no kind of doubt of the 
jurisdiction of the probate court in everything pretaining to adoption. It is equally 
well settled that the court rendering a decree under the divorce and alimony stat
utes has continuing jurisdiction over the custody of children. You therefore neces
sarily have in the probate court the right to establish the adoption and in the com
mon pleas court the right to prevent its full consummation. The same thing is 
true of guardianship. It would indeed be a far cry to say that this per wriam 
opinion in the case of in re Crist has deprived the probate court of its jurisdiction 
to appoint guardians even guardians of the person, yet such guardian of the person 
cannot get the custody of the child under and by virtue of his appointment because 
the other court has the jurisdiction and power continuing in it over the subject. 
This difficulty as has been stated, will be found an imaginary one because always 
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and universally, with only the rarest exception, would there be a conflict or differ
ence of opinion. \\"hen the probate court decided that a person was proper to be
come the parent of a child by adoption, the common picas court would always 
recognize that situation and award such person the custody; likewise in the case 
of the appointment of a guardian of the person. But whether this be true or not, 
you have positive power and authority in two different courts in reference to these 
two subjects and there seems to be no difficulty about fixing the line of demarcation 
as between them. 

This matter cannot properly be disposed of without further reference to the 
suggestion made by the probate judge that a commitment be made to the children's 
home for the purpose of giving some one unquestioned authority to consent to this 
adoption. This plan looks feasible and certain upon casual inspection but will not 
stand the test of examination. In reality it would be found most precarious and 
dangerous. As has already been stated this decree of adoption may be collaterally 
attacked. It is true it may be said to have the force of a judgment to bind parties 
and privies. It would not, however, bind one of the parties. The infant upon 
coming of age might collaterally attack it, or directly either, by showing that the 
legal consent was not obtained. This commitment would not be legal or binding 
to fix any status on this child or confer any authority upon the children's home 
officials to give the consent because it would be really a false commitment made 
upon a false showing, not for the purpose of providing for the wants of the child, 
but for the ulterior purpose of disposing of the child itself and changing its status 
and its identity in life. It is doubtful whether it may not be directly or collater
ally attacked by those who would be otherwise the heirs of the adopting parent, 
and in every aspect of the case would be most ill-advised and improper. This is 
in no manner intended as a criticism upon the opinion of the learned judge who· 
makes the suggestion, but rather a suggestion to him of the objections to the course 
proposed. 

You are therefore informed that it is my opinion that the consent to the adop
tion in the case set out in this inquiry can be given by the mother alone. 

This opinion is given with hesitation and caution, as it seems probable that it 
may differ from that of the learned court, although his refusal may proceed upon 
other grounds. 

944. 

V cry truly yours, 
JosEPH McGHEE, 

Atiorney-General. 

APPROVAL-SALE OF LAND IN CITY OF CLEVELAND-TO C. H. 
GALE. 

CoLL'Mnt:s, OHIO, January 14, 1918. 

lioN. JonN I. :\hLLER, Superintendent of Public TVorl.:s, Columbus, Ohio. 

DEAR SIR :-I have your communication of December 27, 1917, in which you 
enclose record of proceedings had relative to the sale of a certain tract of land in 
the city of Cleveland, Cuyahoga county, Ohio, to C. H. Gale, said Gale being lessee 
of this land from the state. 

The proceedings leading up to the sale and the sale itself arc being conducted 
under an act found in 107 0. L. 620, which relates to this one particular transac-
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tion. I have examined said proceedings, in view of the provisions of said act, and 
find the same in conformity with said provisions. I therefore approve the appraise
ment placed upon said land, namely, $4,320.00, and am endorsing my approval on 
said resolutions and forwarding the same to Hon. James Jl.f. Cox, governor of 
Ohio, for his consideration. 

945. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-BOND ISSUE-VILLAGE OF WEST CARROLLTON. 

CoLUMBUS, OHIO, January 16, 1918. 

Industrial Commissiott of Ohio, Columbus, Ohio . 
. GENTLEMEN :-

IN RE: Bonds of the village of West Carrollton, Ohio, in the sum 
of $3,800.00, in anticipation of assessments to pay the cost and expense of 
improving Central avenue in said village over and above the cost and ex
pense of said improvement to be paid by the county commissioners. 

I have carefully examined the corrected transcript of the proceedings relating 
to the above bond issue, and find said proceedings to be in accordance with the 
provisions of the General Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when the same are signed and delivered, constitute valid and subsisting 
obligations of said village. 

No bond form accompanied said transcript, and I am this day instructing the 
clerk of the village to have same prepared and forwarded to this department for 
approval before the bonds covering said issue are printed. The transcript relating 
to this bond issue will be retained until a copy of such bond form is received. 

946. 

Very truly yours, 
JosEPH McGHEE, 

Attor11ey-Geueral. 

APPROVAL-BOND ISSUE-VILLAGE OF WEST CARROLLTON. 

CoLUMBUS, OHIO, January 16, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of the village of West Carrollton, Ohio, in the sum 
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of $4,000.00, to pay the village's share of the cost and expense of paving 
Central avenue in said village over and above the cost and expense of 
said improvement to be paid by the county commissioners. 
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I have carefully examined the corrected transcript of the proceedings relating 
to the above bond issue, and find said proceedings to be in accordance with the 
provisions of the General Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when the same are signed and delivered, constitute valid and subsisting 
obligations of said village. 

No bond form accompanied said transcript, and I am this day instructing the 
clerk of the village to have same prepared and forwarded to this department for 
approval before the bonds covering said issue are printed. The transcript relating 
to this bond issue will be retained until a copy of such bond form is received. 

947. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-SALE OF CANAL LANDS TO SAMUEL F. VAN VOORHIS, 
NEWARK, OHIO. 

CoLUMBUS, OHIO, January 16, 1918. 

RoN. JoHN I. MILLER, Superinteudent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of January 12, 1918, in which you 

enclose, in duplicate, certain resolutions having to do with the sale of a portion 
of the old North Fork feeder of the Ohio canal in the city of Newark, Ohio, to 
Samuel F. Van Voorhis, who now holds a lease from the state for said lands, the 
appraised value of the lands being five thousand dollars ($5,000.00). 

This sale is sought to be made under and by virtue of section 3 of an act of 
the general assembly, passed March 21, 1917 (107 0. L. 512). This section reads as 
follows: 

"Any lessee of the state occupying any portion of the canal feeder, 
herein abandoned, may surrender his lease to the superintendent of public 
works for cancellation, and take a deed for the same by paying into the 
state treasury the amount of the appraisement as fixed by the superintendent 
of public works at the time of such sale." 

I have carefully examined the proceedings had by you in reference to the sale 
of the property therein described to said "Samuel F. Van Voorhis, and I find the 
same regular and in conformity to the provisions of said special act. 

I have, therefore, approved the same and am placing my endorsement upon 
the said resolutions, and have forwarded the same to the governor of the state for 
his consideration. 

5-Vol. I-A. G. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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948. 

TOWNSHIP BOARD OF HEALTH-JURISDICTION IN VILLAGES WHEN 
NO OFFICERS ELECTED IN VILLAGE-FAILURE TO ELECT OF
FICERS DOES NOT DISSOLVE ~IU~ICIP AL CORPORATION. 

1. The mere fact that a mrmicipal corporation fails to elect the necessary 
officers of the corporation and to make use of the powers granted in its charter, 
does not dissolve the' corporation; neither does such failure cause a forfeiture of 
its right to be a corporation. 

2. In case a village ceases to elect officials and there is no one with authority 
to levy taxes and carry on the functions of the village, the township board of health\ 
has jurisdiction over matters pertaining to health u:ithin said village and may pay 
the expenses thereof out of the proper township fund. 

CoLUMBUS, OHIO, January 16, 1918. 

HoN. A. W. FREEMAN, Commissioner of Health, Columbus, Ohio. 
DEAR SIR :-I have your communication of January 8, 1918, which reads as 

f!Jllows: 

"We have in Ohio several communities which have heretofore been 
incorporated as villages. In two of these municipalities, i. e., Calais, Mon
roe county, and Centerville, Gallia county, no officers have been elected for 
several years and to all intents and purposes the municipal charter has been 
vacated, but this has not been done in accordance with the provisions of the 
statutes for the surrender of incorporation privileges. 

In the village of Calais at the present time there is an outbreak of 
scarlet fever with no legally organized board of health or health officer. 
The state department of health has the authority to appoint a health of
ficer in a municipal corporation where the local authorities fail or refuse 
to make such an appointment, but the compensation of the health officer 
and any expense incurred must be paid by the local community. In this 
village there is no fund for the payment of such expense and we have been 
unable to find anyone who will accept the responsibility of acting as health 
officer without compensation and without the authority to create expense. 

Please inform me if there is any way whereby such communities as 
have heretofore been incorporated, and because of non-use such incorpora
tion has practically been nullified, the incorporation can be declared void, 
thereby placing such community under the supervision and jurisdiction of 
the township trustees." 

The question involved in your communication is practically as to whether the 
mere neglect or failure of a municipality to elect officials would in and of itself 
dissolve the corporation, or whether the failure of the officials of a municipal cor
poration to perform the duties devolving upon them would give rise to such con
ditions that the charter of the corporation might be declared forfeited. 

We will first consider whether the neglect or failure on the part of a munic
ipality to elect officials would in and of itself dissolve the corporation. 

Dillon in his Work on Municipal Corporations, in section 331, uses the follow
ing language, relative to this matter: 

"Here (that is in the United States) it is the people of the locality who 
are erected into a corporation, not for private, but for public or quasi 
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public purposes. The corporation is mainly and primarily if not wholly an 
instrument of government.. The officers do not constitute the corporation, 
or an integral part of it. The existence of the corporation does not de
pend upon the existence of officers. * * * but the mere neglect or 
mere failure to elect officers will not dissolve the corporation, certainly 
not while the right or capacity to elect remains. In this respect municipal 
corporations resemble ordinary private corporations, which exist per se, and 
consist of the stockholders who compose the company. The officers are 
their agents or servants, but do not constitute an integral part of their cor
poration, the failure to elect whom may suspend the functions, but will not 
dissolve the corporation." 
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In Buford et at. v. State of Texas, 72 Tex. 182, the court say in the syllabus: 

"The failure to elect officers by a municipal corporation does not dis
solve the corporation." 

In State ex ret. v. Dunson et at., 71 Tex. 65, it is stated in the syllabus: 

"A municipal corporation is not dissolved by the failure to elect 
officers." 

On p. 70 in the opinion the court say: 

"The inhabitants of a given territory have no inherent power to create 
therein a municipal corporation. This can be done only by a special act of 
the legislature, or by compliance with the general law providing the manner 
in which the inhabitants may give life to such a corporation. The in
habitants of a municipal corporation are as powerless to dissolve it, unless 
this be done in the mode prescribed by law, as they are to create such a cor
poration in a mode not prescribed by law. The petition shows that the 
town of Nacogdoches was duly incorporated under the act of January 27, 
1858, and that corporation must be deemed to exist until in some manner 
known to the law it is dissolved. The inhabitants may have failed to 
elect proper officers since the year 1882, but under the great weight of 
authority this does not operate a dissolution." 

From all the above it seems clearly evident that the mere fact that a municipal 
corporation ceases to elect officers and fails to make use of the charter rights 
granted to it under the law, does not from that fact alone dissolve the corpora
tion. 

The next question that might be asked is as to whether such acts would work a 
forfeiture of the rights of a corporation to exist. 

Dillon in his Work on Municipal Corporations, in section 333 thereof, says: 

"The doctrine of a forfeiture of the right to be a corporation has also, 
it is believed by the author, no just or proper application to our municipal 
corporations. * * * In short, unless otherwise specially provided by the 
legislature, the nature and constitution of our municipal corporations, as 
well as the purposes they are created to subserve, are such that they can, 
in the author's judgment, only be dissolved by the legislature, or pursuant 
to legislative enactment. They may become inert or dormant, or their func-
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tions may be suspended for want of officers or of inhabitants; but dis
solved, when created by an act of the legislature, and once in existence, they 
cannot be, by reason of any default or abuse of the powers conferred, 
either on the part of the officers or inhabitants of the incorporated place. 
As they can exist only by legislative sanction, so they cannot be dissolved 
or cease to exist except by legislative consent or pursuant to legisla
tive provision." 

In Butler et a!. v. Walker et a!., 98 Ala. 358, the court say: 

"A municipal charter is not forfeited by non-user for any period of 
time, and such charter can be forfeited only by legislative action by re
peal, or judicial action adjudging a forfeiture." 

In Swamp Land Dist. v. Silver, 98 Calif. 51, the court say in the syllabus: 

"A municipal corporation cannot be deprived of its existence by non
user of its powers or a failure on the part of its officers to act as a corpora
tion. It can be deprived of its charter only by act of the legislature or a 
judicial sentence based upon legislative provision and sufficient facts." 

In the opinion on p. 54 the court reasons as follows : 

"It is claimed by the appellant that the district 'lost its corporate 
existence by reason of the non-user of its functions and by reason of the 
total failure on the part of its officers and land owners to act as a cor
poration;' but there is no such thing in this country as forfeiture of a 
charter of a municipal corporation through the acts or misconduct of its 
agents or officers. Any neglect to use the powers in which the public or 
individuals have an interest may be corrected by the courts." 

From all the above it is clear that a municipal corporation does not forfeit its 
right to exist from the mere fact that it no longer elects officers for the same, or 
that the officers do not perform their duties. 

This being the case, we will go one step further and inquire how a municipal 
corporation may be dissolved. In answering this question your inquiry will be 
answered both positively and negatively. 

In Hambleton v. Town of Dexter, 89 Mo. 188, the court say: 

"Towns incorporated under 2 Wagner Statutes, pages 1319 and 1320, 
can be disincorporated only in the manner authorized by said statutes." 

In the opinion on p. 192 the court say: 

"These towns when they are once incorporated can only become disin
corporated by resorting to the proceeding pointed out by the statute." 

In State ex rei. v. Dunson et a!., supra, the court held in the opinion as above 
quoted: 

"The inhabitants of a municipal corporation are as powerless to dis
solve it, unless this be done in the mode prescribed by law, as they are to 
create such a corporation in a mode not prescribed by law." 
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The legislature of our state has provided a specific method by which villages 
may be dissolved. This method is set out in sections 3513 and 3514 G. C., and in 
view of the above authorities, the legislature having provided a distinct method 
by which villages may be dissolved, this is the only method that could be followed 
in the dissolution of villages. This method in brief consists of filing a petition, 
signed by at least forty per cent of the electors, with the village council, which 
shall call an election, and upon an affirmative vote of the majority of such electors 
at a special election which shall be provided for by council, the corporate powers 
of such village shall cease. 

This really fully complies with your request in that you do not inquire what 
course you could follow if the corporation should be held still to be in existence 
by me. However, I desire to make a suggestion or two. You state that you could 
appoint some person as health officer of said village, if it were not for the fact that 
there is no money in the treasury and no means provided for his salary and the 
necessary expense incurred by him after appointment, in the performance of his 
duties. That you could appoint such health officer is clear from the provisions of 
section 4405 G. C. 

Section 4451 G. C. provides as follows, relative to the expenses incurred: 

""When expenses are incurred by the board of health under the pro
visions of this chapter, upon application and certificate from such board, 
the council shall pass the necessary appropriation ordinances to pay the 
expenses so incurred and certified. The council may levy and set apart the 
necessary sum to pay such expenses and to carry into effect the provisions 
of this chapter * * *." 

The courts are unanimous upon the proposition that mandamus would lie to 
compel the council to provide the necessary funds and pass the necessary appro
priation ordinances to pay the expenses so incurred. This of course brings us to 
the question as to whether there is a council in the village of Calais. 

Section 4215 G. C. provides that the members of the council of a village shall 
be elected "for terms of two years and shall serve until their successors are elected 
and qualified." Unless Calais has been without an election for a great length of 
time, it is possible that a sufficient number of the old members of council are still 
remaining to enable the council to transact business. If so, they could be com
pelled to make provision for the necessary expense incurred in the matter about 
which you inquire. 

In the event there are not a sufficient number of persons holding over under 
and by virtue of a former election, to enable the council to transact business, of 
course we would he up against another proposition. 

The courts have pretty generally held in this country, as well as in England, 
that the proper officials of a municipality may be mandamused to hold an election 
for the purpose of electing municipal officers. This might afford a remedy or solu
tion of the question submitted by you. 

I am aware, however, that these latter suggestions are of no assistance to you, 
for the reason that there is no council existing in Calais, which can be mandamused 
to make the necessary levy to take care of the expense incident to the matter in 
hand. So we will turn from the village of Calais and make a few suggestions along 
other lines. 

I will first call your attention to section 1237 G. C.', which may help out until 
you can make arrangements for the proper local officials to act. 

The question then arises as to who are the proper local officials to act under 
the circumstances in the matter submitted by you. I desire to make the following 
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observations relative thereto: The questions with which the board of health has 
to do are of vital concern to the people of the state as a whole, and not merely to 
the people of the local subdivisions thereof. While the law making power of the 
state has seen fit to delegate much power and authority relative to questions of 
health, yet much power and authority is retained in the possession of the stat:'1 
agencies which have to do with the matter of health. This clearly shows that the 
legislature considered the matters pertaining to the health of the different com
munities to be of great interest and concern to the state as a whole. 

Another general observation I desire to make is that all villages are, for many 
purposes, at least integral parts of the township in which they are located. The 
electors thereof vote for all township officials. The property within the village is 
taxed for township purposes. Whatever vitally affects the village, to a certain 
extent affects the township in which the village is located, and if the village for 
any reason decides to disorganize as a corporation, the inhabitants thereof and the 
property therein immediately, and from the fact of this disorganization alone, be
come a part of the township in which said village is located. 

With these general observations before us, we will consider the provisions of 
two sections of the General Code. 

Section 3391 G. C. provides that in each township the trustees thereof shall con
stitute a board of health which shall be for the township outside the limits of any 
municipality. 

Section 4404 G. C. provides : 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed by 
council who shall serve without compensation and a majority of whom 
shall be a quorum. * * * But in villages the council, if it deems ad
visable, may appoint a health officer, to be approved by the state board of 
health who shall act instead of a board of health, and fix his salary and 
term of office. * * *" 

It is evident from these sections that the legislature saw fit to confer upon 
municipalities the jurisdiction in reference to health matters within their limits, 
and upon the townships jurisdiction of health matters outside the limits of munic~ 
ipalities. But it seems to me that when the legislature saw fit to delegate these 
important powers to the villages and townships of the state, it must have had in 
mind that said subdivisions would be acting, living, vital things, and not dormant, 
sleeping, inactive things. It further appears to me that the legislature must have 
had in mind that in all cases there would be somebody with power and jurisdic
tion to look after health matters which so vitally concern the people of the state 
as a whole. 

What is 'the condition of the village of Cailais? It has held no election for 
years. In all probability it has no jCOuncil. It has no one with power to levy a 
tax. It has no fund, therefore, from which to pay the salary and expenses of a 
he;;tlth officer. To all intents and purposes, so far as things vital to itself are con
cerned, it no longer exists. 

In view of all the above, it is my opinion that under such circumstances the 
township board of health would have authority in law to take charge of matters 
relating to health, within the limits of said dormant corporation. As said before, 
the village is a part of the township and the taxes levied by the township trustees, 
to take care of matters of health, are levied upon the property of the municipality, 
as well as upon the property of the township outside of the municipality. 
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Hence answering your questieltl specifically, while the corporation of Calais 
is not dissolved from the mere fact that it no longer elects officials, yet it is dor
mant and inactive and therefore the board of health of the township in which the 
village is located would have authority to take charge of matters pertaining to the 
health of the community within said village, and pay the necessary expenses thereof 
out of the proper fund of the township. To be sure, as soon as the village of 
Cailais elects officers and makes it possible to carry on the functions of the vil
lage, the jurisdiction of the township board of health would cease, in so far as it 
pertains to matters within the corporate limits of said village. 

949. 

Very truly yours, 
JosEPH Mt::GHEE, 

Attorney-General 

DOG LAW-PERSONS PURCHASING OR TRADING REGISTERED DOGS-
MUST HAVE SAME REGISTERED IN THEIR OWN NAMES-PERSON 
MOVING TO ANOTHER COUNTY MUST HAVE DOG REGISTERED 
IN LATTER COUNTY. 

(1) A person registers his dog on or before January 1, 1918, and thereafter 
sells same; 

HELD: That the party purchasing such dog is required to again register the 
same in his own name and pay the prescribed fee therefor. 

(2) A person wllo registers a dog on or before January 1, 1918, and thereafter 
during the year moves to another county, taking said dog with him, is required to 
register said dog again in the second county for the year 1918. 

(3) Where two persons, who have registered their respective dogs for 1918, 
make a trade of such dogs during the year they are required to again register the 
same and pay the prescribed fee. 

CoLUMBUS, OHio, January 18, 1918. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a letter from you under date of December 
20, 1917, asking an opinion of me as follows: 

"We would respectfully request your written opinion upon the follow
ing questions touching the new dog law to be found in 107 0. L. 534: 
(1) A person engaged in the buying and selling of dogs, not having a dog 

kennel, registers his dogs on or before January 1, 1918. He then 
sells the reigstered dogs. \\-"ill the party, or parties, purchasing such 
dogs be required to again register the same under the new owner's 
name and pay the same fee? 

(2) A party who registers his dogs on or before January 1, 1918, and 
afterwards during the year moves to another county, will he be re
quired to register the dogs again in the other county during the year 
1918? 

(3) To parties who have registered their dogs for 1918 make a trade dur
ing the year. Will they be required to again register the same and 
pay the regular fee?" 
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The questions presented by you call for a consideration of the prov1s1ons of 
sections 5652 and 5652-2 General Code, as amended and enacted in the act referred 
to in your communication. Said sections read as follows: 

"Sec. 5652. Every person who owns, keeps or harbors a dog more than 
three months of age, annually, before the first day of January of each year, 
shall file together with a registration fee of one dollar for each male or 
spayed female dog, and a registration fee of two dollars for each female 
dog unspayed, in the office of the county auditor of the county in which 
such dog is kept or harbored, an application for registration for the follow
ing year beginning the first day of January of such year, stating the age, 
sex, color, character of hair, whether short or long, and breed, if known, 
of such dog, also the name and address of the owner of such dog." 

"Sec. 5652-2. Every person immediately upon becoming the owner, 
keeper or harborer of any dog more than three months of age or becoming 
the owner of a dog kennel, during any year, shall file like applications, 
with fees, as required by sections 5652 and 5652-1 for registration for the 
year beginning January first prior to the date of becoming the owner, 
keeper or harborer of such dog or owner of such dog kennel." 

Without discussion of the provisions of section 5652-2 General Code, it is 
evident that said provisions require your first question to be answered in the 
affirmative if the dog or dogs involved in the transaction are more than three 
months of age. 

From the provisions of section 5652 General Code it appears that the registra
tion of dogs and the payment of fees therefor must be done in the office of the 
county auditor of the county in which such clogs are kept or harbored, and these 
provisions require your second question to be answered in the affirmative if the 
dog or dogs involved in the transaction are of the required age, and the registra
tion of such dog or dogs in one county will not exempt them from liability to reg
istration in another county where they may be taken and kept. 

With respect to your third question it is apparent that if the clogs traded re
main in the county where registered the provisions of section 5652-2 General Code 
would alone require an affirmative answer to said question; while if the trade in
volved the removal of the dogs from the county where respectively registered, the 
provisions of both the above quoted sections of the General Code would likewise 
compel an affirmative answer to this question. 

950. 

Very truly yours, 
JoSEPH :\IcGHEE, 

Attorney-General. 

APPROVAL-LEASE OF CAXAL LAXDS TO E. R. DEFEXBAUGH-C. J. 
CHANDLER-J. M. COVERDALE-THE BUCKEYE CEREAL CO.
JOHN C. PETTIT. 

Cou.:~mcs, OHIO, January 18, 1918. 

Ho~. JoH~ I. MILLER, Suf>erintendent of Public Works, Columbus, Ohio. 

DEAR Sm :-1 have your communication of January 12, 1918, in which you en
close, in triplicate, for my approval, leases of canal lands as follows: 
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To E. R. Defenbaugh, for strip of marsh land on north shore 
of Buckeye Lake-----------------------------------------

To Clarence J. Chandler, portion of the berme embankment, 
~Iiami and Erie in the city of Defiance ___________________ _ 

To ]. i\I. Coverdale, 2.3 acres, part of canal basin at Adams i\Iills 
To The Buckeye Cereal Company, railway crossing over Ohio 

Canal in ::O,Iassillon, Ohio _________________________________ _ 

To John C. Pettit, portion of abandoned Hocking Canal in Lo-
gan, Ohio -----------------------------------------------

Valuation. 

$1,100 00 

l,(XX) 00 
300 00 

1,66(i 00 

100 00 
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I have carefully examined these leases, find them correct in form and legal, 
and have therefore endorsed my approval upon the same and forwarded them to 
for governor of Ohio for his consideration. 

951. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAXES AJ'\D TAXATION-DUTY OF COUNTY AUDITOR AND COMMIS
SIONERS UNDER 5548 G. C.-REAPPRATSEMENT OF SEVEN TAXING 
DISTRICTS IN FRAJ'\KLIN COUNTY IN 1917 IMPROPER. 

1. Under section 5548 G. C. (107 0. L. 38), it is the duty of the county auditor 
to make a ji11ding co·uering each of the taxing districts of his county, and it is like
'U:ise the duty of the cou11ty commissioners under said section to make an order con
firming, modifying or settilzg aside such finding of the county auditor as to each 
of the ta:ring districts aforesaid. An order confirming merely a part of the county 
auditor's findillg a11d bei11g silent as to the remai1zder of such finding does not 
authori::e the auditor to proceed under said section. 

2. The duty of the count}• auditor uuder the tax law is to ascertain from the 
best sources of i11[ormation within his reach and determine as near as practicable 
the true value in mmzey of each separate tract and lot of real property in each 
and every ta:ring district in his count}', and then. acting under sectimt 5548, supra, 
make a finding which he shall submit to the county commissioners. It is neither 
within the letter nor the spirit of the law for a count}• auditor to submit a finding 
which he knows and at the time admits has no basis in fact. 

3. Under all the facts that have come to hand in relation to the reappraise
ment of the real Property in seven certain taxing districts of Franklin county, 
Ohio, in 1917, HELD: Such reappraisement of said real estate in said seven tax
ing districts of said cozmty possesses such infirmities as to warrant the tax com
mission of Ohio in advishzg suclz county auditor to restore the 'l/aluations of the 
real property in said se'i·en districts to the 'l'aluations and assessments as they stood 
immediately prior to the reappraisement by the auditor in 1917. 

CoLl:~rm:s, Onw, January 19, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication enclosing a letter from 
Hon. H. Sage Valentine, county auditor of Franklin county, asking advice as to 
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whether or not his action and the action of the other officers in the assessment of 
real estate in certain wards of the city of Columbus and in certain townships of 
Franklin county was legal, and whether or not the act of the board of revision, in 
ordering the postponement of the reappraisement of real estate in the several tax
ing districts until such time as all the real estate in Franklin county might be ap
praised, was proper. 

The communication sets out in detail and by copies from the records of the 
respective officers the action of the auditor in making his findings under section 
5548 G. C., the action of the county commissioners in making their order as pro
vided in that section, the action of the board of revision on the report of the re
appraisement as made by the county auditor, the filing by A. J. Kiner, as treas
urer of the county, of a complaint against said reappraisement, on the ground of 
illegality, and the action of the board of revision on said complaint, together with 
the certificate sent by the board of revision to the county auditor. 

As you have all of this record before you and as it is somewhat voluminous, 
I have not deemed it necessary to set same out herein, but will address myself to 
a general consideration of the serious entangleme!lt in the taxation work arising 
under all the circumstances. 

The situation presented is that the county auditor has been ordered by the 
board of revision, as shown by the certificate of said board, under date of Janu
ary 5, 1918: 

"to strike from the tax list and duplicate of said county the valuations or 
assessments of lots and lands, exclusive of new buildings, within the first, 
third, eleventh and sixteenth wards of the city of Columbus and the town
ships of Marion, Prairie and Clinton within said county, made for the cur
rent year and to restore to said tax list and duplicate, for the purpose of 
taxation in the current year, the valuations of said lots and lands in said 
wards and townships appearing on the tax list and duplicate for the year 
next preceding the current year." 

This certificate was the result of the finding made by the board of reviSIOn 
upon the blanket complaint filed by Kiner as treasurer, alleging that the reappraise
ment was illegal. 

In considering the questions involved, it will be necessary for us to refer to 
certain sections of the statute relating to taxation. 

Section 5548 G. C. (107 0. L. 38) among other things makes the county 
auditor the assessor for all the real estate in his county, for purposes of taxation. 
It became his duty, on or before the second Monday in April, 1917, and annually 
thereafter, between certain dates, to ascertain whether the real property in the dif
ferent taxing districts was-

"assessed for taxation at its true value in money as the same then appears 
on the tax duplicate." 

This section further provides that if he finds that it is assessed at its true 
value in money he should, subject to further provisions, enter such valuation upon 
the tax list and duplicate for the current year. This section also states: 

"In such event, and unless he finds that such property is not assessed 
at its true value in money, in each such subdivision, such assessments shall 
constitute the valuation for taxation for the current year, subject to the 
provisions hereinafter made. Said county auditor shall submit his findings 
concerning the valuation of such real estate to the board of county commis-
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sioners of his county, and said board shall, at a hearing fixed within not 
less than ten nor more than twenty days thereafter, confirm, modify, or 
set aside the same by order entered on the journal of said board. * * If 
by such order it is determined that the real estate in any such subdivision 
is not on the duplicate at its true value in money, then such county auditor 
shall proceed to assess such real estate in such subdivision or subdivi
sions." 
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Acting under authority of this section, the county auditor made certain find
ings and determined that the real property in all of the taxing districts, except 
seven, was on the duplicate at its true value in money. This finding was duly filed 
with the county commissioners, and, as shown by the record, under date of April 
20, 1917, the commissioners made an order, but it is my opinion that they did not 
make the order that they were authorized by law to make. Instead of making an 
order on the findings as filed by the county auditor, they ~onfined themselves in 
their order to that part of the finding of the auditor that related to the seven dis
tricts in which he found that the real property was not on the tax duplicate at its 
true value in money, and made no finding as to the real property in those districts 
which he had found to be on the duplicate at its true value in money. This was 
not the order that should have been made under section 5548, supra, and it is my 
view of the law that a lawful and proper order of the board of commissioners is 
jurisdictional, and without same the county auditor would not be authorized to 
proceed with any reappraisement. 

Assuming that he was duly authorized, the auditor proceeded with the reap
praisement of the seven taxing districts referred to, and reported such reappraise
ment to the board of revision under date of November 9, 1917. On November 10, 
1917, such board ordered: 

"That the reappraisement as submitted to the board of revision be re
transmitted to the county auditor according to section 5605-6 of the General 
Code." 

I take it that the sections referred to are sections 5605 and 5606 G. C. Th~ 
auditor, assuming that all steps had been taken according to law, added the valua
tions in the reappraised districts for 1917 to the county real estate duplicate and 
such values as reappraised were entered upon the tax lists for Franklin county, 
and the taxes thereon figured at the current rate, and the extensions were made 
on the books of the treasurer of the county, and all of this was completed by the 
auditor and the books turned over to the treasurer prior to December 21, 1917. 

The record shows that the blanket complaint made by Kiner as treasurer, com
plaining against the valuation and assessments made of the real estate in the seven 
taxing districts referred to, because same were made in a manner contrary to the 
statute providing therefor, was filed with the board of revision on December 21, 
1917. This complaint of Kiner, treasurer, was filed under authority of section 
5609 G. C. (107 0. L. 43). Under this section one of the things provided is that 
any taxpayer may file such complaint as to the valuation or assessment of his own 
or another's property, and gives the same right to the county treasurer. These 
complaints may be made within any year and filed on or before the time limited 
for the payment of taxes for the first half year. 

It will be noted that under section 5609 G. C. certain officials of the various sub
divisions, including the county treasurer, are authorized to file complaints. This 
must give to the officer the right to file such complaint in a representative capacity; 
otherwise the provision would have little or no meaning, for he would have a 
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right as an individual to file a complaint. In a representative capacity, since the 
property of his district would be exempt from taxation, he would not have to file 
a complaint on account of the property of that subdivision. 

So it is my conclusion that the authority given him is to file such complaint as 
he deems proper as a representative of the taxpayers of the particular subdivision 
that he represents. This complaint among other things, as provided in this section, 
can be for an "illegal valuation," and, as I understand the complaint filed by Kiner 
as treasurer, it charges that the valuation complained of, to wit, these seven dis
tricts, was made contrary to law and therefore was illegally valued. 

In this complaint of the treasurer he avers that the county auditor in his find
ing of the valuation of property within Franklin county in April 1917, to the com
missioners of said county-

"alleged or made it appear that only the real estate in said wards and 
townships within said county was not appraised at its true value in money, 
whereas in fact the real estate of all the subdivisions within said city of 
Columbus and county of Franklin is valued at an amount substantially less 
than its true value in money, all of which was known to the auditor of 
Franklin county at the time he made his finding to said county commission
ers, and which fact he admits to be true." 

From the statements in this complaint as well as from various sources, it is 
apparent that the auditor at the time he filed his findings with the county commis
sioners, from all the examination he had made was satisfied that the real property 
in all of the taxing districts of Franklin county was not assessed at its true value 
in money, but that for convenience he concluded to take up the work in the man
ner as found, to wit, in the seven taxing districts where the reappraisement was 
made. Both our constitution and the legislative enactments thereunder provide for 
assessments of property for taxing purposes by a uniform rule and at a true value 
in money. A procedure such as is evidenced in this case certainly would offend 
against such rule. 

So it seems to me, keeping in mind the spirit of our taxation system, that the 
county auditor in making the representations he did in the findings presented to 
the commissioners, wandered outside the pale of his authority. The incorrectness 
of the finding of the auditor, as I understand it, was known to him at the time he 
presented it to the commissioners, and it has been admitted all the time that all of 
the taxing districts of Franklin county, as far as the real estate therein being ap
praised at less than its true value in money was concerned, were in identically the 
same shape as the seven districts which were reappraised. 

Believing as I do that a proper and legal order on behalf of the commission
ers was jurisdictional, and that the finding of the county auditor was one of con
venience, rather than of correctness, and further being of the opinion that if this 
entire matter was before a tribunal duly authorized to decide it, an order would 
issue restoring the valuations assessed on the real property of these seven sub
divisions to the valuation as appeared on the tax list prior to this reappraisement 
by the county auditor, I will suggest that the tax commission advise the county 
auditor that under all the peculiar circumstances of this case was that the assessed 
value of the real property in the seven taxing districts under discussion be cor
rected so as to appear on the taxing lists at the same valuation as it did prior to 
the reappraisement by the auditor. 

Very truly yours, 
JoSEPH ~fcGHEE, 

Attorney-General. 
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952. 

SCHOOL DISTRICTS-ITEMS OF INDEBTEDNESS THAT MAY BE 
FUNDED UNDER AN ACT OF THE LEGISLATURE (107 0. L. 575)
WHERE THERE IS AN EXISTIXG, OUTSTANDING, BOUNDED IN
DEBTEDNESS, THE BOARD OF EDUCATION OF SUCH DISTRICT 
l\IUST PROVIDE A SINKING FUND-HOW SAID FUND MANAGED 
AND CONTROLLED-BONDS MUST BE OFFERED TO SINKING 
FUND CO).IMISSION-RESOLUTION OF BOARD OF EDUCATION 
FOR BOND ISSUE-WHAT SAME MUST CONTAIN. 

The only items of indebtedness which can be funded by a school district Utlder 
the act of the legislature of March 21, 1917, entitled, "An act to authorize municipal 
corporations and school dist1·icts to adjust their fiscal operations to the limitation 
01~ tax levies by funding existing deficiencies," 107 0. L. 575, are those due and 
payable on or before July 1, 1917, or thereafter coming due during the curre11t fiscal 
school year ending August 31, 1917. 

Where a school district has an existing outstanding bonded indebtedness the 
board of education of such school district is required by the provisions of section 
7614 General Code to provide a sinking fund for the extinguishment of the same, 
said fund to be managed and controlled by a board of commissioners to be ap
pointed in the manner provided in said section; and bonds thereafter issued by the 
board of education of such school district for the purpose of funding deficiencies 
in the funds of the school district under the provisions of the above act must be 
offered to the board of commissioners of the sinking fund of the school district 
and by such board rejected before they can be legally purchased by the l11dustrial 
Commission of Ohio under the provisions of sectio1~ 1465-58 G. C. 

Conformable to the requirements of section 11 of article XII of the state con
stitution, the resolution of the board of education providing for the issue of bonds 
of a school district should make provision for levying and collecting annually by 
taxatio11 an amount sufficient to pay the interest on said bonds and to provide ~ 
sinking fund for their final redemption at maturity. 

CoLUMBus, Onro, January 21, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Washington township rural school district, Logan 
county, Ohio, in the sum of $15,000.00, for the purpose of funding certain 
deficiencies of said school district. 

I am herewith returning, without my approval, transcript of the proceedings of 
the board of education and other officers of Washington township rural school dis
trict, Logan county, Ohio, relating to the above bond issue. 

The issue of said bonds is provided for for the purpose of funding a certain 
alleged deficiency of said school district under the authority of the "Terrell Act" 
so-called, passed March 21, 1917, and entitled "An act to authorize municipal cor
porations and school districts to adjust their fiscal operations to the limitation on 
tax levies by funding existing deficiencies." (107 0. L. 575.) 

So far as applicable to the consideration of the proceedings relating to this 
bond issue this act, in section 1 thereof, provides that the board of education, by 
resolution passed not later than the second Monday in July, 1917, may direct the 



142 OPINIONS 

clerk of the board of education and the board of commissioners of the sinking 
fund of the school district, if there be such board, to make up a financial statement 
of such school district as of the first day of July, 1917. The officers so directed 
shall immediately examine the records, books and accounts of their respective 
offices and make a financial statement and file the same with the clerk of the 
board of education not later than the second Monday in August, 1917. If they 
find that a deficiency exists in any funds under their respective supervision they 
shall certify the amount thereof, together with the various funds affected, and the 
deficiency in cash, under oath,. on such statement. 

Section 2 of said act provides that thereupon the board of education, by reso
lution passed by an affirmative vote of a majority of all the members elected or 
appointed thereto not later than the first Monday in October, 1917, may declare it 
necessary to issue and sells bonds of the school district for the purpose of funding 
the existing deficiency of such school district in the amount certified. 

Section 6 of the act defines a "deficiency" for the purposs of said act, and, 
so far as applicable to school districts, provides that a "deficiency" shall be the 
aggregate sum 

(1) of all obligations of the school district outstanding on July 1, 1917, 
and due on or before said date, or to become due thereafter during 
the then current fiscal year, whether in contracting such obligations 
the provisions of section 5660 of the General Code were complied 
with or not, for the payment of which sufficient funds are not in the 
treasury on July 1, 1917, or estimated to come into the treasury 
thereafter during the then current fiscal year from taxes or other 
sources of revenue, to the extent of the excess of such obligations 
over and above such funds on hand and estimated future receipts, 
applicable to the payment thereof and not needed to pay the ordinary 
fixed charges against the appropriate funds and the normal current 
expenses therefrom for the remainder of the fiscal year. 

(2) The difference, if any, between the amount which should be in the 
sinking fund on July 1, 1917, to provide for the payment of interest 
falling due thereafter during the current fiscal year and as an ac
cumulation to provide for the redemption of all outstanding bonds as 
they mature according to the plan of maturity thereof and the 
amount actually held in such sinking fund or otherwise available for 
such purpose on said date. 

The act provides for the issue of bonds by the board of education for the pur
pose of funding deficiencies on a vote of the electors of the school district, and 
other provisions of said act prescribe the procedure for submitting the question of 
a bond issue for such purpose to the electors at the regular election for municipal 
and school officers in the year 1917. 

The transcript shows that at a special meeting of the board of education of 
said school district on September 19, 1917, called in apparent compliance with the 
provisions of the General Code providing for such meetings, the clerk of the 
board of education submitted a report in writing of the financial condition o£ the 
school district on July 1, 1917, as follows: 

"At the request of the president of the board of education I have made 
careful examination of the records, books and accounts of your board of 
this Washington township with the view of making and spreading upon the 
records the financial statement of the conditions of the finances of said 
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school district as of July 1, 1917; I beg leave to report that contracts have 
been made in pursuance of the instructions given by the voters in said 
township in ordering an issue and sale of bonds for the construction of the 
school building at Lewistown in said township necessary to carry out the 
instructions of said voters and made necessary for the increase in the cost 
of all material and all above the amount of said bond issue, as follows: 

Heating and ventilating-----------------------------------
. Plumbing and sewerage----------------------------------
Septic plant for sewerage---------------------------------
Thermostats -------------------- -------------------------
Auditorium and equipmenL-------------------------------
Walks and grades----------------------------------------
1\foney borrowed from bank in Lewistown _______________ _ 
Money to pay interest on bonds March 1, 1918 ____________ _ 
Expense of laboratory equipment, gymnasium equipment, for 

domestic science ancl manual training _________________ _ 

$4,890 00 
2,725 00 
1,500 00 

700 00 
1,200 ()() 
1,000 00 
1,000 00 
1,000 ()() 

985 ()() 

Total ------------------------------------------------ $15,000 00 

and I spread the same on the record in your office as of August 1st, 1917. 
Respectfuly submitted, 

OLAF HOUSE, 
Clerk of the Board of Education of Washington Township, Logan County, 

Ohio." 
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Thereupon at said meeting the board of education adopted a resolution recit
ing the facts stated in the report of the clerk, and finding that by the financial 
report made by the clerk at the request of the board there was shown to be an 
indebtedness of the school district in the sum of $15,000.00. Said resolution further 
ratified the action of the president in calling for said report, and found and deter
mined the necessity of issuing and selling bonds of said school district "for the 
purpose of funding the deficiency of said school district that now exists by reason 
of said contracts and expenditures in the sum of $15,000.00." This resolution fur
ther provided for the submission of the question of the issue of said bonds to the 
electors of the school district at the general election to be held November 6, 1917. 
Notice of said election was published in the manner provided for in said act, said 
notice advising the electors that at said election there would be submitted to said 
electors the question of granting authority to the board of education "of said town
ship to issue and sell school bonds of said township in the sum of fifteen thousand 
dollars ($15,000.00), the proceeds from such issue and sale to be used by the board 
of education of said township in furnishing and fully equipping by heating, ven
tilating, plumbing, sewerage, including septic plant for sewerage, thermostats, 
auditorium, laboratory, domestic science, manual training, walks and grades for the 
new school building now being erected by said board of education at Lewistown 
in said township," under and by virtue of the act of the legislature above noted. 
The returns of the vote at said election were duly canvassed by the board of edu
cation, the same showing a majority of sixty-seven votes in favor of the issue of 
said bonds. Thereafter, the board of education adopted a resolution providing for 
the is~ue of the bonds in question. 

It is apparent from the report filed by the clerk that some time prior to July 
1, 1917, the board of education of said school district had issued and sold bonds 
for the construction of this school building, and in this connection I may state that 
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the records in the office of the superintendent of public instruction show that in 
the school year 1916-17 the board of education issued and sold bonds in the sum 
of $41,000.00, for the purpose, I presume of constructing said school building at 
Lewistown. 

It further appears from said report that the items of indebtedness represented 
by the contracts set out in said report are not items of indebtedness covered by 
the proceeds of the bonds issued and sold by the board of education for the pur
pose of constructing said building, but are outside and in excess thereof. 

By reason of the fact that there are other vital defects in the proceedings re
lating to this bond issue which compel my rejection of the same, I do not find it 
necessary to discuss some of the questions arising on a consideration of this tran
script with respect to the procedure of the board of education under the act of the 
legislature above noted. For instance, I do not feel that I am called upon at this 
time to consider the question whether or not the provisions of the Terrell act, in 
so far as the prescribed time within which the board of education and all other 
offiters of the school district therein named shall act in arriving at the fact and 
amount of the deficiency of the school district and in submitting to the electors the 
question of a bond issue to fund the same, are mandatory or directory, only. 

Looking to other matters presented on consideration of this transcript it m:'fy 
well be doubted whether or not the request of the president of the board of educa
tion made to the clerk to prepare the financial statement made by him was a legal 
equivalent to the direction of the board of education to the clerk in that behalf pre
scribed by section 1 of the act above noted, and this though it appears that the act 
of the president in making such request was afterwards ratified by the board. 

With respect to the alleged items of indebtedness making up the deficiency 
sought to be funded by the proposed bond issue, it is apparent that at least one 
item, to wit, that of money to pay interest on bonds March 1, 1918, has no proper 
place in said statement. Under said act it is only obligations of the school district 
outstanding on July 1, 1917, and due on or before said date or to become due there
after during the current fiscal year of the school district, which can be included 
within items of indebtedness going to make up the "deficiency" which may be funded 
under the provisions of said act. 

Sufficient facts do not appear in the transcript to enable me to determine 
whether or not the money borrowed from bank in the sum of $1000.00 has any 
proper place in the items making up the deficiency sought to be funded by this bond 
issue. 

With respect to the other items going to make up the reported deficiency it may 
be doubted on a consideration of the statutory provision that only claims against 
the school district due and payable on or before July 1, 1917, or thereafter coming 
due during the current fiscal year of the school district, can be considered in the 
aggregate making up the deficiency to be funded under this act, whether they have 
any proper place in the report filed by the clerk. These contracts are for furnishing 
and equipping the school building and property, and as a general rule it may be 
stated that no obligation would arise against the school district on such contracts 
until the same have been performed, and only to the extent of performance on or 
before August 31, 1917, could said contracts under ordinary circumstances be said 
to represent an obligation of the school district within the purview of this act. At 
any rate, I do not feel that I can sustain any of the items going to make up reported 
deficiency as matters proper to be incorporated in said report without further in
formation, which, of course, might be supplied. Inasmuch, however, as previous
ly indicated herein, as this issue of bonds on the present legislation of the board 
of education must be rejected for other reasons no useful purpose will be served by 
requesting further information on the matters just considered. 
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The transcript states that there is no board of commissioners of the sinking 
fund of this school district. It appears, however, that the school district has a 
present outstanding bonded indebtedness, and for this reason under the terms of 
section 7614 General Code, it is the mandatory duty of the board of education to 
provide a sinking fund for the extinguishment of said bonded indebtedness to be 
managed and controlled by a board of commissioners of such sinking fund, and 
under the provisions of section 7619 General Code, it is the duty of the board of 
education to offer the bonds provided for in the present issue to such board of com
missioners of the sinking fund of said school district before otherwise disposing of 
the same; while under the provisions of section 1465-58 General Code, which is 
specially made applicable to the sale of bonds issued under authority of the Ter
rell act, before the Industrial Commission of Ohio is authorized to purchase bonds 
issued by a school district such bonds must be first offered to the board of com
missioners of the sinking fund of the school district and by such board rejected. 
Of .course, if a school district has no existing and outstanding bonded indebted
ness, the appointment of such board of commissioners of the sinking fund is not 
necessary and bonds issued by the school district may be offered direct in the first 
instance to the Industrial Commission of Ohio, but that is not the case here. 

Again, the proceedings relating to this bond issue are vitally defective for the 
reason that the resolution providing for the issue of said bonds does not provide 
for an annual levy by the board of education for the purpose of paying interest 
on said bonds and for the purpose of providing a sinking fund for the redemption 
of the bonds at maturity, as required by section 11 of article XII of the state con
stitution, as adopted September 3, 1912. 

On the considerations above noted I am of the opinion that said bond issue is 
invalid and that you should not purchase the same. 

953. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

OFFICES COMPATIBLE-SUPERINTENDENT OF A DETENTION HOME 
AND PROBATION OFFICER. 

The superintendent of a detention home may also be appointed probation of
ficer. 

CoLUMBUS, OHIO, January 21, 1918. 

RoN. E. 0. DILLEY, Probate Judge, Warren, Ohio. 

DEAR SIR :-I have your letter of recent date as follows: 

"Would you be kind enough to give me your thought as to whether 
or not a superintendent of a detention home, having been appointed by the 
probate court, could likewise be appointed a probation officer, filling both 
positions at one and the same time? Will you kindly advise me at your 
earliest convenience?" 

Section 1662, as amended in 107 0. L., page 19, reads: 

"The judge designated to exercise jurisdiction may appoint one or 
more discreet persons of good moral character, one or more of whom 
may be a woman, to serve as probation officers, during the pleasure of the 
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judge. One of such officers shall be known as chief probation officer aud 
there may be one or more assistants. Such chief probation officer and 
assistants shall receive such compensation as the judge appointing them 
may designate at the time of the appointment, but the compensation of the 
chief probation officer shall not exceed three thousand dollars per annum 
and that of the assistants shall not exceed fifteen hundred dollars per 
annum. The judge may appoint other probation officers, with or without 
compensation, but the entire compensation of all probation officers in any 
county shall not exceed the sum of forty dollars for each full thousand 
inhabitants of the county at the last preceding federal census. The com
pensation of the probation officers shall be paid by the county treasurer 
from the county treasury upon the warrant of the county auditor, which 
shall be issued upon itemized vouchers sworn to by the probation officers 
and certified to by the judge of the juvenile court. The county auditor shall 
issue his warrant upon the treasury and the treasurer shall honor and 
pay the same, for all salaries, compensation and expenses provided for in 
this act, in the order in which proper vouchers therefor are presented to 
him." 

Section 1663 G. C. reads : 

"When a complaint is made or filed against a minor, the probation 
officer shall inquire into and make examination and investigation into the 
facts and circumstances surrounding the alleged delinquency, neglect or 
dependency, the parentage and surroundings of such minor, his exact age, 
habits, school record, and every fact that will tend to throw light upon 
his life and character. He shall be present in court to represent the in
terests of the child when the case is heard, furnish to the judge such in
formation and assistance as he may require, and take charge of any child 
before and after the trial as the judge may direct. He shall serve the 
warrants and other process of the court within or without the county, and 
in that respect is hereby clothed with the powers and authority of sheriffs. 
He may make arrests without warrant upon reasonable information or upon 
view of the violation of any of the provisions of this chapter, detain the 
person so arrested pending the issuance of a warrant, and perform such 
other duties, incident to their offices, as the judge directs. All sheriffs, 
deputy sheriffs, constables, marshals and police officers shall render as
sistance to probation officers in the performance of their duties, when re
quested so to do." 

Section 1670 G. C. reads : 

"Upon the advise and recommendation of the judge exerctsmg the 
jurisdiction provided herein, the county commissioners shall provide by 
purchase or lease, a place to be known as a 'detention home' within a con
venient distance of the court house, not used for the confinement of adult 
persons charged with criminal offenses, where delinquent, dependent or 
neglected minors under the age of eighteen years may be detained until 
final disposition, which place shall be maintained by the county as in other 
like cases. In counties having a population in excess of forty thousand, the 
judge may appoint a superintendent and matron who shall have charge of 
said home and of the delinquent, dependent and neglected minors detained 
therein. Such superintendent and matron shall be suitable and discreet per-
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sons, qualified as teachers of children. Such home shall be furnished in a 
comfortable manner as nearly as may be as a family home. So far as 
possible delinquent children shall be kept separate from dependent children 
in such home. The compensation of the superintendent and matron shall 
be fixed by the county commissoners. Such compensation and the ex
pense of maintaining the home shall be paid from the county treasury upon 
the warrant of the county auditor, which shall be issued upon the itemized 
voucher, sworn to by the superintendent and certified by the judge. In all 
such homes the sexes shall be kept separate, so far as practicable." 
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In the case of State of Ohio ex rei. v.Gebert, 12 0. C. C., n. s., 274, the com
mon rule of incompatibility is stated as follows: 

"Officer are considered incompatible when one is subordinate to, or in 
any way a check upon, the other; or when it is physically impossible for 
one person to discharge the duties of both." 

After careful examination of the statutes above quoted I am unable to find any 
incompatibility between the two offices you refer to and therefore advise you that 
they may be held by one and the same persons, provided that in making appoint
ment compliance is had with the civil service laws of the state. 

954. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

VOTING PLACES-HOW RENT PAID IN COUNTIES NOT HAVING REG
ISTRATION CITY-CITY MAY NOT CHARGE COUNTY RENT FOR 
VOTING PLACES. 

1. The bill for rent of voting places in counties having no registration city or 
cities should be paid by the county and charged back to the city as other expenses i1~ 
odd numbered )•ears. 

2. There being no provision of law providing that a city may charge the county 
rent for the tlse of its buildings for voting places, such city cannot charge said 
rent to the county for the use of same in the even numbered years. 

CoLUMBUS, 0Hro, January 21, 1918. 

HoN. CHARLES L. BERMONT, Prosecuting Attorney, Mt. V crnon, Ohio. 

DEAR SrR :-Under recent date you ask an opinion of this department as fol
lows: 

"In the city of Mt. Vernon, Ohio, there are three voting precincts in 
which voting places must be rented. 

"The city has been paying the rent for these places until this fall, when 
one of the examiners from the bureau of accounting instructed the city 
auditor not to pay the bill, that it was a bill for the county. 

"The county auditor took the matter up with two of the county ex
aminers from the state department and they instructed him not to pay the 
hill, that it was a city bill. 

"I desire your ruling on this matter as to whether this bill should be 
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paid by the county and charged back to the city as other election expenses 
in odd numbered years or whether it should be paid by the city. 

"In case it should be paid by the county what is to prevent the city 
from charging the county rent for the use of their buildings for voting 
places in the even numbered years?" 

Under date of July 8, 1912, the bureau of inspection and supervision of public 
offices requested an opinion from one of my predecessors, Hon. Timothy S. Hogan, 
which opinion (No. 504) is found in attorney general's reports for 1912, vol. 1, at 
page 301. At that time the bureau submitted certain schedules relating to the 
payment of election expenses and asked for a review of same. Such schedules 

·purported to be made up in conformity to an opinion of the attorney general under 
date of February 27, 1912, attorney-general's report, 1912, vol. 1, page 200. In 
the schedule submitted, as shown at page 303, it will be seen that the bureau sought 
to provide that the expenses of room for voting place in a municipality having no 
registration city was never to be paid by the county. The attorney-general did not 
approve that portion of the schedule and called attention to the fact that in the 
opinion of February 27th the question of rent in registration cities had been covered.· 

On the question of rent of voting place in counties having no registration city 
or cities, in which class I take it your county is to be placed, the attorney-general, 
in opinion No. 504, supra, says at page 309: 

"Section 4844, General Code, provides that the township trustees shall 
select the place of voting in the township precinct; that the council of the 
corporation shall select the place in municipalities; and that the board of 
elections shall designate the place in registration cities. Nothing is said 
in this section as to who shall pay for such rooms or places. The payment 
of the rent of voting places is specifically provided for in registration 
cities and has been covered in the opinion of February 27. 

"There is no specific provision of statutes directing how the rent for 
voting places in a township or in a municipality other than a registration 
city, shall be paid. In the absence of such specific provision, any necessary 
expense incurred for renting rooms for elections in such places would con
stitute a proper and necessary expense of the election to be paid as pro
vided in sections 4821 and 5052, General Code, by the county, and to be 
charged back in odd numbered years as provided in section 5053, General 
Code. 

"You refer to the report of the attorney-general of 1906, at page 109. 
An opposite holding is apparently made by the attorney-general in the 
opinion of 1909-1910 at page 602. A question will arise as to the right of 
:. township or municipal corporation to charge the county rental for the 
use of its public hall or building for holding election therein. I find no 
authority to make such charge. Said buildings are provided for public pur
poses and it adds no expense to the township or municipality to permit the 
use of such building for elections .. " 

I concur with the ruling of my predecessor, 1\Ir. Hogan, and, answering your 
questions specifically, hold: 

1. That the bill for rent of voting places in counties having no regis
tration city or cities should be paid by the county and charged back to the 
city as other expenses in odd numbered years. 

2. There being no provision of law providing that a city may charge 
the county rent for the use of their buildings for voting places, such city 
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cannot charge said rent to the county for the use of same in the even 
numbered years. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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COUNTY AUDITOR-EXTITLED TO EXPENSES INCURRED IN ASSESS· 
IXG PROPERTY UNDER SECTION 5548 G. C.-NOT E~TITLED TO 
BE PAID FOR USE OF HIS OWN CONVEYANCE. 

Where the county auditor, as assessor of real property in his county under the 
provisions of section 5548 General Code, finds it necessary to assess particular prop
erty in any taxing district to be assessed on a view of such property, and to that 
end necessarily incurs expenses by way of car fare, automobile hire, etc., such ex
penses so inwrred are "contingent expenses" withi1~ the meani11g of section 5585 
General Code as amended 107 0. L. 40 and may be paid on the allowance of th~ 
board of county commissioners as provided for il~ said section. The expenses of 
the county auditor as assessor of real property thus payable do not comprehend. 
such as are personal to the officer, such as board, etc., nor would such officer be 
entitled to be paid for the use of his own conveyance in assessing real property 
under the provisions of said section 5548 G. C. 

CoLUMBUS, Oaro, January 21, 1918. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-This department is in receipt of a communication from you in 
which you say: 

"Will you please render the commission your opinion on the follow
ing: 

Section 5548, in part, says: '* * * The county auditor in addition 
to his other duties, shall be the assessor for all the real estate in his county 
for purposes of taxation. * * * The county auditor is empowered to 
appoint and employ such expert assistants and clerks, or other employes, 
as he may deem necessary to the performance of his duties as such as
sessor ; * * *' 

Section 5554, in part, says: 'The county auditor in all cases, from the 
best sources of information within his reach, shall determine, as near as 
practicable, the true value of each separate tract and lot of real property 
in each and every district, according to the rules prescribed by this chapter 
for valuing real property. * * *' 

If in carrying out the provisions of these sections, the county auditor 
should find it necessary to visit different parts of his county to view prop
erty and supervise the work of assessing, would the law permit the county 
commissioners to allow the county auditor his actual or necessary expense 
in doing this work? 

The opinion rendered by your predecessor, Mr. Turner, on section 5585 
G. C. on April 6, 1916, page 623, vol. 1, A. G. R. does not fully cover the 
above question, and we find it necessary to have your construction of 
same." 

I do not deem it necessary to discuss at any length the sections of the General 
Code noted in your communication. It will be sufficient for the purpose of this 
opinion to note that section 5548 General Code, among other things, authorizes 
and requires the county auditor to make an assessment of the real property within 
any tax assessment district or subdivision in this county when required to do so by 
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an order of the board of county commtsstoners made on a consideration of the 
findings of the county auditor, or '"hen such assessment is petitioned for by not 
less than twenty-five freeholders in such tax assessment district or subdivision ; while 
section 5554 General Code prescribes a rule or method governing the auditor as the 
assessor of real estate in arriving at the proper tax valuation of the real property 
in the assessment district or subdivision so assessed. 

From the context of your letter I assume that the expenses of the county 
auditor concerning which you inquire are those incurred by him in assessing real 
property under the provisions of the sections of the General Code above noted. 
As a principle applicable to the consideration of the question made by you it may 
be observed that neither the right of a public official to compensation for services 
rendered nor to reimbursement out of the public funds for expenses incurred in 
the discharge of official duties can be extended beyond the clear and reasonable 
import of the statutory provisions authorizing the same. 

Debolt v. Trustee, 7 0. S. 237; 
Jones v. Commissioners, 57 0. S. 189; 
Clark v. Commissioners, 58 0. S. 107; 
Richardson v. State, 66 0. S. 108. 

Authority for the payment of the expenses mentioned in your communication, 
or any of them, is to be found, if at all, in the provisions of section 5585 General 
Code as amended 107 0. L. 40. This section in so far as it applies to the question 
at hand reads as follows: 

"The contingent expenses of the county auditor and county board of 
revision, including postage and express charges, their actual and necessary 
traveling expenses and those of their deputies, experts, clerks or employes 
on official business outside of the county, when required by orders issued 
by the tax commission of Ohio, shall be allowed and paid as other claims 
against the county." 

My predecessor, Hon. Timothy S. Hogan, in an opinion under date of April 
24, 1914 (report of attorney-general 1914, volume 1, page 514), had occasion to con
sider the quite identical provisions of section 35 of the Warnes law (sec. 5614 
G. C.) in their application to expenses incurred by district assessors and deputy 
assessors provided for in said law. Mr. Hogan held that the legislature, in spe
cifically enacting that postage, express charges and traveling expenses incurred in 
traveling outside of the county in the discharge of official business on order of 
the tax commission should be included within the purview of the term "contingent 
expenses," had made it plain that such charges and expenses would not without 
the provision have been contemplated within the meaning of the term and that, 
therefore, traveling expenses incurred by the district assessors and their deputies 
in the discharge of their duties within the county were not to be considered as 
being included within the meaning of the term "contingent expenses." 

I do not find myself able to follow Mr. Hogan in his application of the rule 
of construction involved in the conclusion reached by him that traveling expenses 
incurred by the assessing officers in the discharge of their duties within the county 
were not within the purview of the term "contingent expenses" as used in the 
statute there under consideration and which is found also in the provisions of sec
tion 5585 General Code, above quoted. This rule of construction stated in general 
terms is that where the legislature has expressly included certain things within the 
meaning of the general terms of an act a presumption of legislature intention arises 
that but for such express inclusion the particular things mentioned would be ex
cluded from the meaning of the general terms. It is clear, however, that this rule 
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of construction has no application where the particular things included within the 
meaning of the general provisions of the act are mentioned by way of abundant 
caution, and this, to my mind, is the case with respect to the matter of postage and 
express charges expressly included within the meaning of the term "contingent 
expenses" both in the section of the General Code under consideration in Mr. 
Hogan's opinion and in section 5585 General Code, for it seems obvious to me that 
without express inclusion the matter of postage and express charges would come 
within a reasonable interpretation of the term "contingent expenses" as used in 
the connection inrlicated by the statutory provision. 

\Vith respect to the matter of traveling expenses it may be observed as a limh 
tation or modification of the rule of construction above noted that where there is 
some special reason for mentioning one thing and none for mentioning a second, 
which is otherwise within the statute, the absence of any mention of the latter will 
not exclude it. In the consideration of the provisions of section 35 of the \Varnes 
law, as well as those of section 5585 General Code, I think there were obvious rea
sons for making special inclusion of traveling expenses incurred by the assessing 
officer outside of his county which would not apply to the matter of traveling ex
penses in the discharge of his duties within the county. The matter of traveling 
outside of his county in the discharge of his duties as an assessor of real estate 
is one so exceptional in nature that the legislature may well have concluded that 
on no reasonable interpretation could expenses so incurred be considered as within 
the terms of the statute, the primary and main purpose of which was to provide 
for the payment of expenses incurred by the assessor of real property in the dis
charge of his duties within the county, without such express inclusion within the 
provisions of the section. 

I do not think, therefore, that either under the provisions of section 35 of the 
Warnes law or of section 5585 General Code the matter of traveling expenses of 
the district assessor, in the one case, and the county auditor, in the other, is to be 
necessarily excluded from the meaning of the term "contingent expenses" as used 
in either of these sections by force of the rule of construction above discussed 
and applit>d by Attorney-General Hogan in the opinion above referred to. 

Irrespective of this question, however, I am inclined to the view that Mr. 
Hogan was correct in his conclusion under the statutory provisions under consid
eration in said opinion that traveling expenses incurred by the district assessor 
and his deputies in the assessment of real property within the county were not "con
tingent expenses" within the meaning of the term as used in section 35 of the 
Warnes law. Section 5554 General Code as it then read required real estate to be 
valued on actual view, and this circumstance necessarily required the assessor to 
travel in some way to and from the property to he assessed. :t'\ow "contingent ex
penses" are such as are possible or liable to be incurred, hut which are not in any 
sense certain to be incurred; and measuring the question by this rule it might well 
be that expenses incurred by the assessor of real estate in traveling to and from 
the real property to he assessed could not he justly considered as "contingent ex
penses" where it appeared reasonably certain that in the nature of the case such 
expenses must he incurred; and upon this view, and it further appearing that the 
legislature had made no special provision for the payment of traveling expenses 
within the county incurred by district assessors and their deputies in the discharge 
of their duties in assessing real property, ::\lr. Hogan was correct in holding that 
such traveling expenses could not he paid. However, section 5554 General Code has 
been since amended so as to read as follows: 

"The county auditor, in all cases, from the best sources of information 
within his reach, shall determine, as near as practicable, the true value of 
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each separate tract and lot of real property in each and every district, ac
cording to the rules prescribed by this chapter for valuing real prop
erty. * * *" 

It will be observed that the county auditor as the assessor of real estate is 
not now required to assess real property on a view of the same, and although in 
special instances it may be both desirable and necessary for the county auditor as 
such assessing officer to assess particular properties on a view of the same, and 
thus incur expenses in traveling in some way for the purpose of viewing said 
properties, such view, as above noted, is not now required and it can no longer be 
said that the matter of expenses incurred in traveling within the county for the 
purpose of viewing property to be assessed is one of such certainty as to be ex
cluded from the essential meaning of the term "contingent expenses." 

On consideration of the whole question I am inclined to the view that the 
reasonable official expenses incurred by the county auditor as the assessor of real 
property in the discharge of his duties in the assessment of such property may be 
said to be fairly- authorized by the provisions of section 5585 of the General Code. 
This would include the matter of street car fare, automobile hire and expenses of 
like kind necessarily incurred in the discharge of his duties. The expenses author
ized by the statute would not include such as are personal to the officer, such as 
board, nor can this section be said to authorize the payment to the county auditor 
as such assessor of real estate charges made by him for the use of his own con
veyance in traveling within the county in the discharge of his duties as such real 
estate assessor. 

Within the limitations above mentioned the question made by you is one to 
be determined by the county commissioners in passing upon bills rendered for such 
expenses, and it is to be presumed that they will allow such expenses only as are 
necessary and reasonable in amount. 

The answer made by me in this opinion to the question submitted by you is as 
specific as the nature of the question permits, and is not, as I view it, in conflict 
with the opinion of Hon. Edward C. Turner referred to in your communication, if 
said opinion be confined to the decision made therein on the questions there under 
consideration. Very truly yours, 

956. 

}OSEPH l\fcGHEE, 

Attorney-Generaf. 

VILLAGE COUNCIL-MAY MODIFY CONTRACT FOR LIGHTING 
STREETS-SALE OF LIGHT PLANT, ETC., BY ONE C01fPA~Y TO 
ANOTHER-IN SUCH CASE CONTRACT OF SALE DETER:\IINES 
LIABILITY OF PURCHASER TO PERFORM CONTRACTS OF 
SELLER-CONTRACTS UKDER SEC. 3809 XOT REQUIRED TO BE 
LET UPON COMPETITIVE BID AFTER ADVERTISEMENT. 

A village council ltas authority to modify a contract for lighting tlte streets 
of such village, or it may substitute a new contract for the origi11al contract. 

Where a corporation purchases tlte business and plmzt of a11other corporatioll, 
its liability to perform the contracts and obligatio11s of the selling company, will 
depend upon the terms of the contract of sale. 

Contracts entered into under authority of section 3809 Ge11eral Code are not 
required to be let upon competitive bids after advertisement as provided in section 
4221 General Code as to villages, and section 432 General Code, as to cities. 
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CoLC~IB'C'S, Onro, January 21, 1918. 

Bureau of lllsf>ection and Supcn:ision of Public Offices, Columbus, Ohio. 
GE~TLEME~ :-I am in receipt of your letter in which you submit the following 

inquiries: 

"A contract has existed in the village of Hicksville, Ohio, by which 
The Hicksville Electric Light Company agreed to furnish current to the 
village for a period of ten years for street lighting at certain prices. While 
this contract had approximately four years before expiration the above 
mentioned company sold its plant and business to The )J orthwestern Ohio 
Electric Light Company. Shortly after this sale the council of the village 
made a new contract for a period of ten years with the new company for 
current for lighting the streets upon a different basis and at different prices. 

QUESTION 1. Has such village council authority of law to abrogate 
the first contract in this manner and enter into another, 

QUESTIOX 2. Is not the new company bound to fill the contracts of 
the company whose plant it purchased, and could such new company ue hdd 
liable for any loss entailed by the abrogation of the original contract? 

\V e also desire to call your attention to section 4221 G. C., relative to 
letting contracts by the council of a village, and to an opinion of a former 
attornt>y-general undt>r date of January 26, 1911, which may be found in 
the Annual Reports 1911-1912, page 1045. 

QUESTIOK: Do you concur in this opinion that bids must be received 
upon advertisement for a street lighting contract?" 

Further information has been requested from you and you inform us that you 
are not able to secure a copy of the contract of sale between the two lighting com
panies. It will not therefore be possible to give a definite answer to either your 
first or second question. 

It may be that the vendee company, by the terms of the contract of sale, as
sumed all the obligations of the vendor, in which event a right might accrue to the 
village to claim the benefits of this contract, and derivatively those of the original 
contract as against the vendee on the theory that the contract of sale was made for 
its benefit. If no such stipulation is entered into between the two companies, how
ever, the contract between the vendor company and the village was abrogated not 
by the act of the village in entering into the subsequent contract, but by the act 
of the vendor itself. The subsequent contract entered into between the village and 
the vendee would in no way impair or prejudice the right of the village against the 
vendor company accruing uy reason of the breach of its contract with the village. 
On the contrary, the new contract, if made at a higher rate, would afford a meas
ure of damages which the city might still be able to recover from the vendor com
pany for a breach of its contract with that company. 

So far from there being any impropriety in entering into the second contract 
under the above circumstances, it is obvious that such a course is the only one open 
to the village and was extremely advisable to protect its interests. 

These considerations make it apparent that your first question is itself a con
clusion of law inasmuch as it does not fully appear that the village council has at
tempted to abrog-ate a contract beneficial to the village. I do not feel called upon, 
therefore, to consider the very interesting question of whether council has author
ity to do this, provided that a new contract is entered into in compliance with the 
law relative to such contracts. 

Your second question has really been answered by the statement that it is 
legally possible for one person or corporation to purchase all the business assets of 
another person or corporation without being charged by operation of law with 
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obligations pertinent to the business existing against the vendor. It is quite prob
able, of course, in the case you have in mind, that contracts between the two com
panies did provide that the vendee discharge the obligations of the vendor and 
save it harmless on its existing contract with the village. Inasmuch, however, as 
you· are unable to state the facts with respect to this point or to supply a copy of 
the contract between the two companies, I cannot answer your second question 
with greater precision. 

In your third inquiry you ask whether I concur in the opinion of Honorable 
Timothy S. Hogan, attorney-general, under date of January 26, 1911, and shown 
at page 1045 of Vol. II, of the Report of the Attorney-General for 1911-1912. The 
syllabus of this opinion reads as follows: 

"Contracts for the furnishing of electric light to a municipality amount
ing to over $500 must be advertised and let to the lowest and best bidder as 
provided by statute. Before such contract may be entered into by a public 
service director, however, it must be authorized by ordinance of council." 

The above opinion is based upon the provisions of sections 4221, 4328, 3809 
General Code. 

Section 4221 General Code reads as follows: 

"All contracts made by the council of a village shall be executed in the 
name of the village and signed on behalf of the village by the mayor and 
clerk. When any expenditure other than the compensation of persons em
ployed therein exceeds five hundred dollars, such contracts shall be in 
writing and made with the lowest and best bidder after advertising for not 
less than two nor more than four consecutive weeks in a newspaper of gen
eral circulation within the village. The bids shall be opened at twelve 
o'clock noon on the last day for filing them, by the clerk of the village and 
publicly read by him." 

Section 4328 General Code reads : 

"The director of public service may make any contract or purchase sup
plies or material or provide labor for any work under the supervision of 
that department not involving more than five hundred dollars. \Vhen an 
expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authorized and directed by ordinance of council. When so authorized 
and directed, the director of public service shall make a written contract 
with the lowest and best bidder after advertisement for not less than two 
nor more than four consecutive weeks in a newspaper of general circula
tion within the city." 

In each of these sections it is provided that expenditures in excess of $500 shall 
be made with the lowest and best bidder after advertisement. Section 4221, Gen
eral Code, applies to village contracts and section 4328 General Code applies to 
contracts entered into by the director of public service. 

Section 3809 General Code reads as follows: 

"The council of a city may authorize, and the council of a village may 
make, a contract with any person, firm or company for lighting the streets, 
alleys, lands, lanes, squares and public places in the municipal corporation, 
or for furnishing water to such corporation, or for the collection and dis
posal of garbage in such corporation, or for the leasing of the electric light 
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plant and equipment, or the waterworks plant, or both, of any person, firm, 
company or municipality or for the purchase of electric current for furnish
ing light, heat or power to such municipality or the inhabitants thereof for 
a period not exceeding ten years, and the requirement of a certificate that 
the necessary money is in the treasury, shall not apply to such contract, and 
such requirement shall not apply to street improvement contracts extending 
for one year or more, nor to contracts made by the board of health, nor to 
contrats made by a village for the employment of legal counsel, nor to con
tracts by a municipality for the leasing or acquisition of the electric light 
plant and equipment, or the waterworks plant, or both, of any person, firm 
or corporation therein situated." 
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This section authorizes a city or village to enter into a contract for lighting 
streets, etc. It contains a specific provision that a certificate from the county 
auditor or village clerk as to funds being in the treasury is not required. There 
is no exemption, however, from the provisions of sections 4221 and 4328 General 
Code as to advertisement for bids where the expenditure exceeds five hundred dol
lars. 

Section 3994 General Code also authorizes a municipal corporation to enter 
into contracts for supplying electric light, natural or artificial gas for the purpose 
of lighting and heating streets, etc. This section reads as follows: 

"A municipal corporation may contract with any company for supply
ing, with efectric light, natural or artificial gas, for the purpose of lighting 
or heating the streets, squares and other public places and buildings in the 
corporation limits." 

The above section does not provide the manner in which contracts may be 
entered into, nor does it exempt such contracts from the provisions of sections 
4221 and 4328, General Code. 

The opinion of the attorney-general referred to by you and above quoted from 
was nut aJhereJ to in a later opinion Ly Honorable Tiwutl1y S. Hogan, attorney
general. This latter opinion was given to Honorable \V. C. Baldwin, city solicitor, 
under date of May 13, 1911, reported in Annual l{cports of the Attorney-General 
for 1911-1912, page 1549. The syllabus in this opinion reads as follows: 

"A contract by a municipality with a water and light company is ex
pressly authorized by statute, and there is no requirement that said contract 
should he let upon advertisements and bids, and as municipalities seldom or 
never have more than one such company, there is no reason for such re
quirement. 

As section 4328 General Code authorizes the director of public service 
to enter only into contracts for work 'under the supervision of the depart
ment,' the contract aforesaid is not included therein. Therefore, the con
tract may be entered into between the council and the company directly 
without advertising for bids." 

After careful consideration of the above opinion I agree with the conclusion 
reached by my predecessor. 

Therefore, contracts entered into under authority of section 3809 General Code 
are not required to be let upon competitive bids after advertisement as provided in 
section 4221 General Code, as to villages, and section 4328 General Code, as to cities. 

Very truly yours, 
JoSEPH ~lcGHEE, 

Attorney-Ge11eral. 
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957. 

COUNTY COMMISSIONERS-l\IAY ORDER PAY:\IEXT OF EXPENSES 
INCURRED FOR :\IEDICAL ATTEXTIOX REQriRim FOR PERSON 
BITTEN BY ANIMAL AFFLICTED WITH RABIES-XOT COMPELLED 
TO PAY SUCH BILL. 

A board of county commissioners are permitted to order the payment, in whole or 
in part, of a biU which they find cvrrect and just, for an expenditure of money on account 
of medical or surgical treatmer.t required for a person who was bitten or injured by an 
animal afflicted with rabies, but the statute being permissive in form the board cannot be 
compelled to pay such bill. 

CoLUMBus, Omo, January 22, l!HS. 

HoN. RoGER D. HAY, Prosecuting Attorney, Defiance, Ohio. 

DEAR Sm:-Your request for my opinion reads as follows: 

"Mr. J. S. H. has filed a bill with the county commissioners for expenses 
in undergoing treatments in Chicago for the purpose of preventing hydro
phobia; said J. S. H. having been bitten by a dog which by affidavits is shown 
to have suffered from rabies. 

The commissioners are familiar with the statute under which this bill 
was filed but in spite of that fact are inclined against the payment of the 
same. The commissioners have paid one bill and since then two or three 
others have come in from the same village. I will enclose the bill as filed 
and you will then understand the facts thoroughly and can advise us as to the 
disposition of this matter." 

Section 5851 G. C. reads: 

"A person bitten or injured by a dog, cat or other animal afflicted with 
rabies, if such injury has caused him to rmploy medical or surgical treatment 
or required the expenditure of money, within four months after such injury, 
and at a regular meeting of the county commissioners of the county where 
such injury was received, may present an itemized account of the expenses 
incurred and amount paid by him for medical and surgical attendance, ver
ified by his own affidavit or that of his attending physician; or the adminis
trator or executor of a deceased person may present such claim and make 
such affidavit. If the person so bitten or injured is a minor such affidavit may 
be made by his parent or guardian." 

Section 5852 G. C. reads: 

"The county commissioners not later than the third regular meeting, 
after it is so presented, shall examine such account, and, if found in whole or 
part correct and just, may order the payment thereof in whole or in part, 
out of the general fund of the county; but a person shall not receive for one 
injury a sum exceeding five hundred dollars." 

The language of the latter above quoted section, which provides that the county 
commissioners "may" order the payment of the account of a person who has been 
compelled to expend money for medical or surgical treatment on account of having 
been bitten by a dog or other animal afflicted with rabies, is permissive only and is 
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not mandatory; that is, it is within the discretion of the board of commissioners as 
to whether or not they will order the payment of said bill in whole or in part, and if 
the toard, exercising a sound dis(·retion, decides that the J,ill or !Ji!ls, as presented, 
shall not he paid, they cannot J,e forced to pay the Fame. This matter has been paRsed 
upon by several of my predecessors, who have arrived at a similar con!'lusion in re
lation thereto. To illustrate: 

In opinion No. 144, Annual Report of the Attorney-General, 1913, page 1163, 
it is held: 

"Under ::;ection 5852 G. C. the allowance of damages to a person bitten 
by an animal afflicted with rabies rests with the discretion of the county com
missioners and the commissioners may make such reasonable requirements 
for the purpose of investigation of the facts as they deem necessary." 

Again, in opinion No. 964, Annual Report of the Attorney-General, 1915, page 2091, 
it is held: 

"The allowance of an account presented to a board of county commis
siOners under the provision of section 5852 G. C. is discretionary with said 
board." 

In opinion No. 1315, Opinions of the Attorney General for 1916, page 3Rl, it is held: 

''The statute is permissive in form and not mandatory." 

I agree with the above quoted language in each of said opinions, and answering 
your question advise you that the board of county commissioners are permitted to 
order the payment, in whole or in part, of a bill which they find correct and just, for 
an expenditure of money on a~count of medical or surgical treatment required for 
a person who was bitten or injured by an animal afflicted with rabies, but the statute 
being permissive in form the board cannot be compelled to pay such bill. 

958. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL-LEASE OF CANAL LANDS TO THE MASSILLON ELEC
TRIC & GAS COMPANY. 

CoLcMncs, Omo, January 22, 191R. 

RoN. JoHN I. l'.hLLER, Superintendent of Public Worh, Colum'u.~, Ohio. 

DEAR Sm:-I have your C'on.muniration of January 19, 1918, em·losing two 
leases, in triplicate, of canal lands to The Massillon Electric & Gas Company, of 
l\Iassillon, Ohio, for my approval. 

I desire to call your attention to the fact that said leases, entered into by and 
between your department and said The Massillon Electric & Gas Company, are signed 
by "The Massillon Electric & Gas Company, per W. 0. Custer, vice-president and 
general manager", while the power of attorney adopted by the board of directors of 
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The Massillon Electric & Gas Company empowered W. 0. Custer, vice-president, 
and F. W. McKenzie, secretary, of said company, to execute a lease on behalf of said 
company. 

The signing of these contracts of lease varies so much from the authority granted 
by the board of directors of said company, that it is my opinion the same should not 
be approved in their present form and I am therfore returning them to you for cor
rection. 

959. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COSTS-INCURRED IN FISH AND GAME CASE BEFORE JUSTICE OF 
THE PEACE-HOW CERTIFIED TO COUNTY AUDITOR, W HE N 
COMMON PLEAS COURT REVERSES JUSTICE AND DISCHARGES 
DEFENDANT. 

Where the defendant, convicted in the justice of the peace court for a violation of the 
fish and game laws, has been discharged by the court of common pleas, in a proceeding 
in error, the court of common pleas should send down a special mandate to the justice of 
the peace, advising him of such discharge. The justice of the peace may then certify all 
the costs in the case to the county auditor for payment. 

CoLUMBus, Omo, January 23, 1918. 

HoN. DoN C. PoRTER, Prosecuting Attorney, Coshorton, Ohio. 

DEAR Sm:-I have your letters of August 21st and December 12, 1917, with 
reference to the costs in the case of Lang v. State. In your first letter you advise 
me that one Lang, who had been convicted of a violation of the fish and game laws, 
had taken this case on error to the court of common pleas and that the court of common 
pleas had reversed the judgment of the justice. In reply to that inquiry I wrote 
you as follows: 

"Replying to your letter of the 21st inst. I am sending you, enclosed 
herewith, copy of opinion No. 2016, addressed by my predecessor Hon. 
E. C. Turner, to Hon. F. A. Saylor, prosecuting attorney, Eaton, Ohio, 
under date of November 10, 1916, which opinion, I think, will give you the 
information desired." 

In the opinion of Mr. Turner, referred to, it was held that where a fish and game 
case was remanded by the court of common pleas to the justice of the peace, with 
instructions to discharge the defendant, the justice of the peace can certify the costs 
to the county auditor for payment. 

However, you advise and inquire in your letter of December 12th, as follows: 

"In the Lang case Judge Glenn of Coshocton county court of common 
pleas, under authority of section 13755 of the General Code did not remand 
the case to the justice of the peace, but instead, he reversed the judgment 
of the justice and discharged the defendant, as the journal entry which I 
enclosed with my letter of August 21, 1917, shows. The judge has since 
directed the clerk of court to file the cost bill in the Lang case with the county 
commissioners. 
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Does the fact that the dcfmdant in the instant case was discharged by the 
court of common pleas instead of being remanded and discharged by the 
justice, change your view of the proper manner to pay these eosts or are 
you of t:.e <.-p:niLn tl:at tl:t y ~houlJ in all event~ Lc paid in accordance with 
~Ir. Turner's opinion Xo. 2016'?" 

Section 1404 of the General Code read~: 

"A pers:m authorized by law to prosecute a caRe undPr the provisions 
of this chaptPr shall not he requirPrl to advance or Rerure costs therein. If 
the defendant b:! acquitted or discharged from custody, or if he be convicted 
nnrl committed in ddault of payment of fine and cost~, such costs shall be 
certified, under oath hy the justice to the county auditor who shall correct 
all errors therein and issue his warrant on the county treasurer payable to 
the person or persons entitled thereto." 
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In the opinion rPfcrred to (~o. 2016, Opinions of the Attorney General for 1916, 
Vol. 2) Mr. Turner stated: 

"After the justice of the peace had pronounced judgment of conviction 
in the instant case the matter was taken on error to the court of !'ommon 
pleas and I assume that a bond was given to stay the execution of the sen
tence. The court of common pleas having reversed the decision of the jus
tice of the peace undoubtedly a mandate to that effect was sent to the justice 
of the peace, proYided, of course, no further proceedings were taken in the 
court of common pleas. It therefore became the duty of the justice of the 
peace to discharge from custody the person charged with the offense and 
upon the justice discharging the defendant from custody he is authorized 
to certify the costs to the county auditor for payment." 

Section 13755 of the General Code reads: 

"Upon the hearing of a petition in error, the court may affirm the judg
ment or reverse it, in whole or in part, and order the accused to be discharged 
or grant a new trial. In capital cases, when the judgment is affirmed, and 
the day fixed for the execution of the sentence is pu:-;scd, the court shall ap
point a day therefor, and the clerk thPrcof shall issue a warrant, under the 
seal of such court, to the sheriff of the propPr county, commandin11; him to 
carry the senh•nf'e into execution at the day so appointed. Such sheriff shall 
execute and, return such warrant, and such clerk shall record such warrant 
and return as provided in this title." 

By virtue of this section the eommon pleas eourt in the Lang case, instead of 
remanding the Pase to the justil'e of the pcacP, disehtUF;ed the defPndunt. UndPr 
section 1404 of the General Code the justice of the peace is to cPrtify the costs in a 
fish and game case "if the dPfendant be acquitted or dischargl'd from custody or if 
he he convicted and !'ommittl'd in default of payment of fine and costs." Since the 
common pleas court did not r<•mand the Lung caRe hack to the justice of the peace, 
hut saw fit to terminate the case in that court, the justice of the peace is without any 
official knowledge of the di,;chargc of the defendant, since the statute rcquirPs a justi<e 
of the peace to certify the costs whPn the defPndunt has been disehuq:md. It is evident 
that the justice of the peace should recPive some official knowledge of the discharge 
of the defendant before he ean make the certifieate. For this reason a ~:~pccial man
date should ue :>ent down from the court of conunon pleas to the trial court advising 
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the trial court of the discharge of the defendant. When this mandate is received 
by the justice of the peace, he may certify all the costs in the case to the county auditor 
for payment, ss is provided by section 1404 of the General Code. 

960. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General 

TRIAL-UNDER JUVENILE COURT LAWS-MUST BE COMMENCED 
WITHIN FOUR DAYS, WHEN ACCUSED COMMITTED TO JAIL PEND
ING DISPOSITION OF CASE. 

It is necessary that the trial of the accused, under the juvenile court laws, who has 
been committed pending the final disposition of the case, be commenced within four days 
of such commitment, unless otherwise requested by the defendant. 

CoLur.~nus, OHio, January 23, 1918. 

BoN. CHARLES G. WHITE, Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm:-My opinion is requested by you on the following statement of facts: 

"Section 1657 of the General Code provides that a person may be com
mitted pending final disposition of a case. 

1. Is it necessary in all cases that the trial of the accused be commenced 
within four days after his arrest in juvenile cases, provided, of course, that 
the defendant does not consent to a continuance? 

2. Suppose the prosecuting witness, or a very important witness, 
should be taken violently ill, or was unable to attend trial for some other 
cause, and that the court should continue the case without the consent of 
the defendant, and before the trial could be set and tried, or because a ma
terial witness could not be secured, and that four days should elapse, would 
a motion to discharge the prisoner on the grounds that he was not brought 
to trial within four days limit, be well taken?" 

Section 1657 of the General Code provides: 

"Pending final disposition of a case. the judge may commit any person 
arrested or cited to appear, except a minor under fourteen years of age, to 
the county jail until the case is disposed of, but such trial shall be commenced 
u·ithin four days of such commitment unless upon the request of the defendant. 
Pending final disposition, the judge may direct that the minor in question 
be left in the possession of the person having charge of him, or that he be 
kept in some suitable place provided by the county or city authorities." 

The case referred to in the above quoted section is a criminal case or a proceed
ing wherein a person has been cited to appear before the juvenile judge and in either 
event as is provided by the juvenile court laws of this state. If a person is arrested, say 
for failing to furnish care, support, maintenance or education to a minor under the 
age of eighteen years, and is brou!!;ht before the juvenile court and arraigned upon 
said charge, then under the provisions of section 1657, supra, pending the trial and 
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final disposition of the case, the judge may commit such person to the county jail 
until the case is disposed of. If, on the other hand, instead of entering a plea of not 
guilty the defendant enters a plea of guilty, and an investigation might be necessary 
before the court could pass sentence intelligently, then and in that event, pending the 
final disposition of the case, the defendant might he committed to the county jail 
until the case is thus finally disposed of. But if in the first instam·e, above mentioned, 
a plea of not guilty is entered, and a trial is to be had, whether before the court or a 
jury, such trial shall be commenced within four days of the time such commitment 
takes place, unless the defendant requests otherwise. 

It is said in Arrest and Prosecution, by Laning, that: 

"The trial must he commenced within four days of the commitment, but 
may be extended over some period in case time is needed to gather evidence." 

That is, it would not be necessary to proceed continuously with the trial after it has 
once been commenced, but that it might be adjournPd from time to time as the oc
casion requires, and if, as referred to in your letter a very important witness should 
become violently ill, and for that reason was unable to attend the trial, the court has 
a right to continue the case without the consent of the defendant, after such trial 
has so been commenced. 

In 38 Cyc., 1299, it is held thnt it is within the discretion of the court whether 
it shall adjourn a case to wait for witnesses to arrive and allow the case to stand open 
and permit the evidence to be introduced after the witnesses so arrive, or, to wait 
for a witness who has not been subpoenaed but who has merely promised to attend 
the trial, or to adjourn after other testimony has been given to enable a party to pro
cure the testimony of an expert or other witnesses, or to enable the defendant to ob
tain or produce a paper in evidence, or to permit a party to get a copy of a document 
where proof of the substance of the document was sufficient on the question involved, 
and many other instances therein related and referred to by said author. But the 
fact that the court can continue the cause from time to time does not in my opinion 
give the court a right to continue the time for the commPnrement of the trial beyond 
the four days. 

Limitations of time for the holding of prisoners pending examination and tri11l 
arc mentioned in other sections of the General Code and reference to those sections 
may assist in a measure to ascertain the intention of the legislature when section 1657 
was enacted. In this instance no preliminary examination is provided for. An affi
davit is filed, a warrant. is issued, the defendant is arrested and arraigned, and if he 
pleadR not guilty then the court must proPeed to try the cause, taking it for granted 
of course, that it is a cause in which the court has jurisdiction. Pending the trial 
it is provided that the defendant may be committed to the county jail. In this effect 
the section is very similar to the section 13507 G. C. In the lattPr section it is pro
vided that if it is necessary for just cause to adjourn the examination of an accused, 
the magiRtrate hPfore whom the proceeding was begun may order such adjournment 
and commit the dPfendant to the jail of the county until Ruch Pause of delay is removed, 
but the entire time of such C9nfinemcnl in jail shall not exceed four days. While the lan
guage of the lattPr section is not exactly like the language of the first, yet there is a 
marked Rimilnrity; in the latter instance, the entire time of the confinement shall 
not he more than four days, in the former instance the trial Rhall he commenred within 
four days. In both instances the ohjert is to bring the defendant to a speedy trial 
or hearing. In the case before the magistrate it is to he ascertained whether a crime 
has been committed, and if so, if the defendant is prohahly the guilty party, and to 
recognize him to the grand jury. In the case before the juvenile court the object 
to be ascertained is whether the charge made a~~:ainst the defendant is a proper one, 
and if so that the trial shall be had upon said charge. 

6--Vol. I-A. G •. 
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In considering that part of section 13507, above referred to, it was held in Washer 
v. Iler, 19 Cir. Dec., 319, affirmed without report in 75 0. S., p. 638, that "it is unlaw
ful for the magistrate to commit the accused for safe keeping for more than four days" 
pending an investigation. 

In section 13685 of the General Code it is provided that a person shall not be 
detained in jail without a trial on an indictment for a continuous period of more than 
two terms after his arrest and commitment thereon, or if he was in jail at the time 
the indictment was foun(l, more than two terms after the term at which the indict
ment was presented, and section 13686 provides that a person shall not be held by 
recognizance, without trial, for a period of more than three terms, not including a 
term at which a recognizance was first taken thereon if taken in term time. In either 
of the aforesaid cases it is provided that the defendant shall be discharged unless a 
continuance is had on his motion or the delay is caused by his act, but under section 
13687 of the General Code it is provided that when application is made for the dis
charge of the defendant under either of the two preceding sections, "if the court is 
satisfied that there is material evidence for the state which cannot then be had, that 
reasonable effort has been made to procure it, and that there is just ground to believe 

·that such evidence can be had at the next term, the cause can be continued or the 
prisoner remanded or committed to jail." If, however, he is not brought to trial at 
the next term thereafter, he shall then be discharged. 

It was held in State v. Brown, 15 0. N. P., n. s., 401, that in the absence of ma
terial evidence to procure which the state has exercised reasonable efforts and a show
ing that there is just ground for believing that such evidence can be procured at the 
next term of court, a continuance would not be justified. r 

The scheme of legislation thus seems to be that a defendant be brought to trial 
as speedily as possible and so when it is provided in section 1657 that the trial shall 
commence within four days, it is my opinion that that is a limitation which· is juris
dictional and that unless something is done toward the commencing of such trial 
within four days, the court has no jurisdiction to try the same thereafter. 

961. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DEPUTY OIL INSPECTORS-MAY NOT INSPECT OIL OUTSIDE OF STATE 
OF OHIO. 

Dcpuiy oil inspector:; are not authorized to go into neighboring slate to inspect oil 
sold to Ohio consumers. 

CoLUMBus, OHio, January 23, 1918. 

RoN. CHARLES L. REscH, Stale Oil Inspector, Columbus, Ohio. 

DEAR SIR:-! have your letter advising me of a communication that you have 
received from a certain oil refining company outside of Ohio, asking that your in
spector at Marietta be permitted to come over into West Virginia and inspect the 
oil manufactured by such company in West Virginia so that the same can be shipped 
from the refilling plant in West Virginia to various customers in Ohio without em
barrassing such customers with any further inspections. 

The communication from the refining company to you concludes as follows: 

"We would expect, of course, to pay the Ohio rate for·inspecting this 
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oil and the inspector could easily come here and return in a half day at any 
time." 
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In reply to your request I beg to advise you that your jurisdiction as state oil 
inspector and the jurisdiction of your various deputies as deputy oil inspectors is co
extensive with the state lines. Your deputy inspector would, therefore, be without 
any authority to inspect oil in the state of West Virginia. If this oil m:mufuctured 
in West Virginia is to be sold in Ohio, it must be inspected by your department bcforP 
being offered for sale. This by reason of section 854 of the General Code. 

However, the inspection must be made within this state where your deputies 
may exercise the proper jurisdiction of their office. 

I would therefore advise you, in connection with this situation, that the refining 
company in West Virginia, if it desires its oil inspected for the purpose of sale in Ohio, 
must submit that oil to your inspector somewhere in this state. 

962. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE HIGHWAY COMMISSIONER-NO AUTHORITY TO ACCEPT A 
NEW BOND FROM CONTRACTOR IN RUBSTITUTION FOR ORIGINAL 
AFTER COXTRACT HAS BEEN ENTERED INTO FOR ROAD ll\IPROVE
MENT. 

After a contract for a road improvement has been entered into by and bctu·ccn the 
state highway commissioner and the contractor, there is no authority in law warranting 
the stale highway commissioner in accepting a bond as a substitution for that originallu 
given by the contractor. 

CoLmm-.:;s, OHio, January 23, 1918. 

lloN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of December 29, 1917, which reads 

as follows: 

"The highway advisory board at its meeting yesterday, authorized me 
to request your opinion on the legality of complying with the following r<'
quest of Mr. C. II. Bancroft. I am also authorized to request your advice, 
if you find that this department may legally comply with Mr. Bancroft's 
request, as to what steps, if any, would he necessary to protect the interrRtR 
of this department. The letter is as follows: 

'CLI:NTON CowEN, Stale Ilighu·ay Commissioner, Columbu.~, Ohio. 
DEAR Sm:-

IN RE: Bond No. 16299-A. W. McDonald, Steubenville, Ohio, 
contract with the highway department for the improvement of JefferHon 
county, section X-2, Steubenville-Cambridge road, Cro~s Creek township, 

This is to advise you that we arc the representatives and attorney-in
fact for both the London und Lancashire Indemnity Company of America 
and The Aetna Casualty and Surety Company of Hartford, Connecticut. 

In the execution of the above contractor's bond on the above described 
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contract, our office erred in placing this bond in the London & Lancashire 
Indemnity Company of America. This should have been The Aetna Cas
ualty and Surety Company. 

We respectfully ask you to permit us to substitute the name of The 
Aetna Casualty & Surety Company for that of the London & Lancashire 
Indemnity Company. 

Yours very truly, 
(Signed) c. H. BANCROFr.'" 

Possibly the matters about which you inquire are not so very vital in view of 
the provisions of the General Code in reference to the same, and yet as a general propo
sition it seems to me that the law, as well as public policy, would be against the idea 
of substituting one surety in the place of another, which became bound upon a bond 
by virtue of which a c'ontract was entered into for a certain road improvement. 

In the first place it must be said that the laws pertaining to the construction 
and improvement of highways make no provision whatever for an additional bond 
or for the substitution of one surety for another, and, of course, after the contractor 
had given bond in pursuance of law and had entered into a contract with the state 
of Ohio in virtue of said bond, he, the contractor, could not be compelled to give any 
further or additional bond. This was specifically held by my predecessor, Ron. 
Edward C. Turner in opinion No. 1834, Opinions of the Attorney-General for 1916, 
Vol. II, page 1346. But the question still remains as to whether the state highway 
commissioner would be justified in law in receiving another bond providing the con
tractor himself would be willing to sign a bond with a surety other than the one with 
whom he signed in the matter of the original bond. 

As stated above, there is no authority in law for the state highway commissioner 
accepting a different bond from that which was given in the beginning of the pro
ceedings to improve the highway. Further, under the law I do not believe that he 
would be warranted or justified in doing so. It must be remembered that the bond 
is given not entirely for the uses and purposes of the state of Ohio, but for the benefit 
of the county and the township or townships interested in the matter of the improve
ment, as well as the property owners who are assessed for a part of the cost and ex
pense of the improvement. Further, the bond which is given by the contractor in
ures to the benefit of all material men who furnish material for the improvement for 
which the bond is given, as well as to all laborers who perform labor thereon. 

Under the Cass highway law this provision was found in section 1208 G. C., 
which provided that the bond should be conditioned "that the contractor will in
demnify the state, aounty or township against any damages that may result by reason 
of the negligence of the contractor in making said improvement." This section further 
provided that such bond shall also be conditioned for the payment of all material 
and labor furnished for or used in the construction of the road for which the contract 
is made. 

The provisions of this section are carried into the White-Mulcahy law in a special 
act, which is found in 107 0. L., page 642. Section 1 of this act provides that the 
usual bond as provided for in statute shall be given, "with an additional obligation 
for the payment by the contractor, and by all subcontractors, for all labor performed 
or materials furnished in the construction, erection, alteration or repair of such build
ing, works or improvements." 

From these provisions it must be considered that the labor performed upon a 
road improvement and the material furnished for the road improvement is performed 
and furnished with a view to the bond as it existed at the time that the labor is per
formed and the material is furnished. In law, at least, it can be assumed that the 
man performing labor and those furnishing material for road improvements take into 
consideration the fact that such and such a person or company is surety on the bond 
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and that said person or company is satisfactory to said persons. Hence, in law it 
occurs to me that the state highway commissioner has no authority, after a contract 
for a road improvement has once been entered into to substitute a new bond for that 
which was giv!'n in the beginning, or, in other words, in substituting one surety for 
another. 

Further, I am of the opinion that to do so would be against sound public poliey. 
If this prineiplc W<'re followed it might lead to the Rubstitution of a surety whi<'h is 
not finanrially responsible for one which is financially responsible, and this even though 
the state highway commissioner should exercise the greatest care and caution in mak
ing the change. 

Hence, answering your question specifically, it is my opinion that it is against 
the law and against sound public polil'y for the state highway commissioner to accept 
a bond in lieu of the one which was given as a basis upon which the contract would 
be entered into. 

Of course, this opinion has nothing whatever to do with the acceptance of an 
additional bond, but simply has to do with the proposition of substituting one bond 
fJr another. 

963. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COURTS OF DOMESTIC RELATIONS-ACT CREATING SAME IN HAMIL
TON, MAHONING AND SUMMIT COUXTIES-DOES NOT CREATE 
NEW COURTS-ORDERS OF SAID COURTS NOT INVALID UNDER 
DECISION IN CASE OF STATE EX REL. D'ALTON V. RITCHIE ET AL. 

The different acts of tlte leyisluiure providing courts oj domestic relations in Hamil
ton, J'.fahoning and Summit counties do not create new courts in those countie.~, but pro
vide for the assignment of certain classes of cases to a certain judge of the court of common 
pleas. 

The orders of these courts in reference to the mat/en of U'hich jurisdiction is gi1•en 
them are not rendered irwalid by the decision of the court in the Lucus county case, D'Alton 
v. The Judges. 

CoL"CMB"CR, OHIO, January 23, 1!J18. 

RoN. JA~IES M. Cos, Gorernor of Ohio, Columbu.~, Ohio. 

MY DEAR GoVERNon:-On December 24th you forwarded to this department 
for consideration a communication from a member of the bar of Hamilton county 
in reference to the effect of the late deci~ion of the supreme court in reference to 
Lucas cc,ur.ty court of domestic relations. The letter to you is as follows: 

"The decision of the supreme court upholding the Lucas county court 
of dom<'stic relations act has a distressing feature. Section 5 of the syllalms 
found in the Cincinnati court indPx of DccPml)('r 17, 1!Jl7, dcdarPs sPction 
3 of the act is in part uneonstitutional insofar as the aet purports to confer 
jurisdiction upon the court to the exclusion of the jurisdic·tion confPrred 
upon the common pleas court by the general laws of this state. 

In other words the Hamilton county act prO\·iding for a court of domes
tic relations as a part of the common pleas is unconstitutional insofar as it 
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confers exclusive juvenile jurisdiction on the court of common pleas of Ham
ilton county, whereas in other counties it is in the common pleas, probate, 
insolvency, and superior courts. 

The act also ousts the common pleas judges who are not of the division 
of domestic relations. In other words the court of common pleas of Hamil
ton county has different jurisdiction than that of the common pleas of other 
counties. The court also is not another court like the Lucas county court 
and may on this ground be subject to attack. 

I have the following suggestions to make: 
Let the legislature be called into special session and let a constitutional 

amendment be proposed to the electors in August providing that the legis
lature may create courts of domestic relations or division of domestic rela
tions, court of common pleas, giving them exclusive jurisdiction over all 
cases relating to domestic relations. Let the amendment contain a curative 
clause validating all courts of domestic relations or divisions of domestic 
relations, courts of common pleas. Action must not be delayed as social 
reform will suffer greatly. I suggest that Attorney-General McGhee be 
consulted." 

Your correspondent has arrived at the conclusion upon reading the syllabus of 
the case of State ex rel. D'Alton v. Ritchie et al., decided December 11, 1917, which 
causes apprehensions on his part that disappear upon a thorough investigation of 
the law. 

By this decision the supreme court has not rendered any judicial act invalid that 
was done in any of the courts of domestic relations. The decision is that the statute 
is unconstitutional only in so far as it makes this jurisdiction exclusive. The legis
lature has complete power to create the new court and to confer upon it the jurisdic
tion it did give it, and the statute is only invalid to the extent that it makes the juris
diction exclusive, so that this court having concurrently with other courts the juris
diction to render the different judgments they have rendered those are perfectly valid, 
as of course their similar judgments will continue to be in the future so that the only 
difficulty left in the situation is one arising from the fact that two different courts 
will have jurisdiction of the same matter. This, however, is not at all unusual and 
ordinarily gives the suitor an option as to which court he will submit himself to. 

The Lucas county statute is different from the others in that it is the first which 
sought to make a distinct and separate court of domestic relations. In Hamilton, 
Mahoning and Summit counties the statute only provided for a division of the labor 
among the different judges of the court of common pleas providing that certain classes 
of cases should go to the common pleas judge who is selected to serve in the division 
of domestic relations of that court. 

The provision as to Hamilton county is found in section 1639 General Code, 
which section first provides that the court of common pleas, probate, insolvency, 
and superior courts, shall concurrently have jurisdiction as juvenile courts, which 
shall be exercised by their designating one of their number as a juvenile judge. It 
contains the following exception: 

"The foregoing provisions shall not apply to Hamilton county, in which 
county the powers and jurisdiction conferred in this chapter shall be exer
cised by the court of common pleas, and in 1914 and every sixth year there
after, one of the common pleas judges to be elected at said times shall be 
elected as a judge of the court of common pleas, division of domestic rela
tion. To him shall be assigned all juvenile court work arising under this chap
ter, and all divorce and alimony cases, and whenever said judge of the court 
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of common pleas, division of domestic relations, shall be sick, absent or unable 
to perform his duties, the presiding judge of the common pleas court shall 
assign another common pleas judge to perform his duties during his illness, 
absence or indisposition." 
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All that is done hy the act is to call this one judge by a different name, or rather 
as an addition to his title, and thPn provides by statute for the assi~mcnt of thP!'e 
duties to him instead of having the judges make the assignment as in other cases, 
so that instead of the Hamilton county case being more dangerous or more liable to 
be declared unconstitutional than the Lucas county case, it is exactly the other way. 
In all three of these counties, Hamilton, Lucas and Summit, the draftsman of the 
act was apparently afraid of the exact question made in the Lucas county case and 
had the act so drawn as effectually to safeguard it from any such dangerous conse
quence. That is, the Hamilton county act was drawn first and the other two have 
followed it as a model, or almost verbatim. 

The Mahoning county statute differs in this respect in that it contains the fol
lowing paragraph: 

"To such judge shall be assigned all juvenile court work arising under 
title 4, chapter 8, of the General Code, and all divorce and alimony cases, 
and cases involving the care and cu:stody of children in said county." 

This might be thought to contain the same vice as the Lucas county statute. 
The difference, however, is this: in the Lucas county case they made a new court, 
one that had no former existence and was successor of no other court and sought to 
give it exclusive jurisdiction in the cases mentioned, while in the Mahoning county 
case the provision is that all divorce cases, etc., shall be assigned to this judge. Even 
if that statute were unconstitutional in that respect it would work no harm, but as 
above stated would simply give the judge concurrent jurisdiction with other common 
pleas judges. 

964. 

Very truly your:;, 
JosEI-H :McGHEE, 

Attorney-General. 

ROADS AND HIGIIWA YS-CHIEF HIGHWAY EXGIXEEH, AT COMPLE
TIO~ OF IMPHOVEMEXT, CERTIFIES TOTAL COST AND EXPENHE 
THEREOF TO PARTIES INTEREHTED-AMOUNT SO CERTIFIED IS 
USED AS A BASIS FOR APPORTIONING COST-THIS OP NION BASED 
UPON CASS l/IGIITVAY LAW. 

I. Under chapter H of the Cass highway law, tlw rhi1j highll'ay engineer, at the 
completion of an improremenl, certifies the total cost awl cxpclm! therenf to the partie.~ 
inlere.~/ed. Then the tou•nship trustees proceed to asscs8 against the abulling property 
owners the proportion of the same to be borne by them, gil'ing due notice thereof as pro
vided by .~ection 1214 G. C., and first adding to the said proportinn of the co.~t and expense 
the proportion of the interc8t on bonds issued, if arty, to be bome by the abutting property 
OU'7lers. 

2. The amount certified by the chief highll'ay engineer and used as a bwris in arriting 
at the amount to be paid by the stale, county, /own.~hip or township.~ and abulling property 
owners, is not the estimated cost of the improremcnl, nor the emtlrarl price of the same, 
but the actual cost and expense thereof, which must ultimately be paid by the ]Jartics in
terested. • 
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3. The above conclusions of law are based upon the Cuss highu·ay act, and not upon 
the White .'lfulcahy act which has been the law since June 28, 1917. 

CoLUMB"CS, Omo, January 23, 1918. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR SIR:-1 have your communication of December 8, 1917, which reads as 
follows: 

"In July, 1916, the state highway commissioner let a contract for the 
construction of section E of inter-county highway 399 of this county. 
The work was done in co-operation with the county commissioners of Gallia 
county, Ohio, and was not completed until May, 1917. In July, 1916, the 
state highway commissioner also let a contract for the construction of sec
tion D of inter-county highway No. 405 in this county. The work was done 
in co-operation with the county commissione~s and was not completed until 
October, 1917. In October or November, 1917, the contractor was compelled 
to give up the contract for the construction of section D and the work was 
completed by the state highway commissioner at a cost of several thousand 
dollars more than the contract price. 

Ten per cent. of the cost of these sections of inter-county highway is 
to be assessed against the abutting property owners. I am somewhat doubt
ful as to the necessary steps required to be taken to make this assessment. 
The question has also arisen as to whether or not the assessment should be 
based upon the contract price, or upon the actual amount expended by the 
county and state in the construction of these roads. 

Please advise me what is neCfssary to be done in respect to levying 
and collecting these assessments under the statement of facts herewith sub
mitted." 

Your inquiry naturally divides itself into two different parts: 
(1) The nature of the necessary steps which are required to be taken in making 

assessments against abutting property owners in the improvement of highways. 
(2) As to what shall be made the basis for said assessment, the contract price 

or the real cost and expense of the improvement. 
Inasmuch as you apparently have in mind contracts which were entered into 

prior to June 28, 1917, I will quote the statutes, relative to your inquiries, as they 
existed at that time. However, the principles of law applying to your questions 
vary to some extent under the new law. 

The first step in the apportionment of the part of the cost and expense of an im
provement which the abutting property owners are to bear is found in section 1211 
G. C., which read as follows: 

"Section 1211. "Cpon completion of the improvement, the chief highway 
engineer shall immediately ascertain the cost and expense thereof, and apportion 
the same to the state, county, township or townships and abutting prop
erty. He shall certify the total cost and expense of the improvement, and 
his apportionment thereof to the county cbmmissioners, and the trustees 
of the township or townships interested therein." 

It will be readily seen that under this section the making of assc~sments is first 
up to the chief highway engineer, who, after the improvement is fully completed, 
apportions the total cost and expens~ to the state, county, township or townships 
and abutt~ property. 
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After it is known what the total amount to be assessed against the property 
ownPrs is, it will then be necessary for the authorities to turn to section 1214 G. C. 
for further steps in the a~sPFsmPnt made against each individul property owner. 
This section read in part as follows: 

"Section 1214. * * * The township trustees shall apportion the 
amount to he paid hy the owners of the abutting property according to the 
benefits aceruing to the owners of the land EO located. At least ten days' 
notice of the time and place of makiug sueh apportionment ~<hall be given 
to the persons affected therchy, and an opportunity given them to be heard. 
The town~hip trustees shall eausc a notice to he served upon abutting prop
erty owners, ~tatir.g the time and place for hearing ou the apportionment 
and the amount to be paid by each abuttinl!: property owner. In case any 
of the abutting property ownPrs are non-residents, such notice shall be given 
by one publication in some newspaper of general circulation in the county. 
If the irnprovlment lies in two or more townships, the amount to be paid by 
caeh shall be apportioned according to the number of lineal feet of the 
improvement lying in each township. 

The trustees shall determine the number of installments in which such 
assessments shall be paid, not exceeding ten semi-annual payments. 

When bonds arc issued in antjcipat1<m of taxes and assessments the in
terest thereon shall be treated as a part of the cost and expense of the im
provement and apportioned among the county, the township or townships, 
and the specially benefited property in the proportions to which they sev
erally contribute to the payment of the total cost and expense thereof not 
paid by the state under the provisions of this or any other section." 

Under this section the second step is up to the township trustees, namely, they 
apportion the total amount of money, which is to be paid by the property owners, 
among the different property owners whose property abuts upon the improvement, 
assessing, however, against no property owner an amount greater than that which 
would be equal to thirty-three per cent. of the value of his property for the purposes 
of taxation. 

The third step is that the township trustees must fix a day upon which the abut
ting property owners may be heard in reference to the assessments made against them, 
and at least ten dayH' notice of the time and place of such hearing must be given the 
abutting property owners, under said section 1214. 

After hearing the complaints, if any, of the abutting property owners, relative 
to the assessments, the township trustees will finally adopt the a~>cs~ment us it was 
made lJy them in the first instamc or as it may be modified by them in view of the 
hearing had. 

The next step is provided for in section 1216 G. C., by virtue of which the town
ship trustees shall certify the asscsHments so made or adopted by them to the county 
auditor, who shall pial e them upon the tax duplil·atc and collect them in the same 
manner as other taxes are collected. 

It will also lJe noted that the township trusters shall fix the number of install
ments in whirh sue h assessments shall be paid. It must furthl·r be kept in mind 
that when bonds arc issued in anticipation of the taxes and a:o;sessmcnts, then interest 
must be computed on the bonds and the proper proportion of the interest be a~<sessed 
agaim;t the t•Jmtting property owm·rs; that iR, it must be added to the part of the 
total cost and cxpl•ns;! of the improvement which is to be borne by the pro'perty 
owners. In fixinl!: the amount of interest to be added, it must he remembered that 
the state itself bears no part of the interest on the bonds, and that the county, town-
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ship or townships and abutting property owners have all the interest to pay, which 
must be divided among them in the same proportion as is the total cost and expense 
of the improvement. 

Under said section 1216 it seems to be up to the township trustees to make the 
assessment against the abutting property owners, whether they or the county com
missioners have made application for state aid. I might suggest that section 1214 
G. C. in the White-Mulcahy law (107 0. L. 129) is clearer and more specific relative 
to this matter of making assessments against abutting property owners, but, as I 
understand you, the above will answer same. 

We come now to the question of what is the basis for this apportionment, whether 
it is the estimated cost and expense, the contract price or the actual cost and expense 
of the improvement. While this is not so readily answered, I am of the opinion that 
our statutes are sufficiently clear on this point to enable us to arrive at a fairly 
reliable opinion in reference to same. 

We will again turn to section 1211 G. C., above quoted. It provides that upon 
the completion of the improvement the chief highway engineer shall immediately 
ascertain the cost and expense thereof and shall certify the total cost and expense of the 
improvement and his apportionment thereof to the county commissioners and the 
trustees of the township or townships interested therein. There is nothing in this 
section about the estimated cost or the contract price, but the language used is "the 
cost and expense thereof" and "the total cost and expense of the improvement." 

Sections 1213 and 1214 G. C. make provision as to the proportion of the cost 
and expense which is to be borne by the state, county, township and abutting prop
erty owners. 

Section 1213 read in part as follows: 

"Whenever there are one or more improvements to be made in a county, 
and the cost and expense thereof does not exceed twice the amount apportioned 
'by the state to a county, then the state shall pay fifty per cent. of such cost 
and expense. * * *" 

Section 1214 G. C. provided in part as follows: 

"Except as otherwise provided in this chapter (G. C. sections 1178 to 
1231-3), the county shall pay twenty-five per cent. of all cost and expense 
of the improvement. Fifteen per cent. of the cost and expense of such im
provement, except the cost and expenses of bridges and culverts, shall be 
apportioned to the township or townships in which such road is located. 
Ten per cent. of the cost and expense of improvement, excepting therefrom 
the cost and expense of bridges and culverts shall be a charge upon the prop
erty abutting on the improvement, provided the total amount assessed against 
any owner of abutting property shall not exceed thirty-three per cent. of 
the valuation of such abutting property for the purposes of taxation. ,. * *." 

It will be seen that under this section the county shall pay twenty-five per cent, 
the township or townships fifteen per cent., and the abutting property owners ten 
per cent. of "All cost and expense of the improvement," and not of the estimated cost 
or contract price of the same. 

We find language to the same effect in section 1212 G. C. which provided the 
manner in which the state, the county, township and abutting property owners are 
to pay their respective proportions of the cost and expense. Said section read in 
part as follows: 

"Section 1212. The state's proportion of the cost and expense of the con-
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struction, improvement, maintenance or repair of a highway under the pro
visions of this chapter, shall be paid by the treasurer of state upon the warrant 
of the auditor of state. * * * " 
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This same language is used through the section and is to the effect that it is the 
actual cost and expense of the improvement which is considered. 

From all the above it is my opinion that the proportion of the cost and expense 
to he paid by the state, county, tmvn8hip or townships and abutting property owners, 
is to be based upon the actual cost and expense and not upon the estimated cost, nor 
upon the contract price. This seems to have been the idea of the legislature in re
quiring the chief highway engineer, under sertion 1211 G. C., to apportion the total 
cost and expense at the conclusion of the improvement. 

If the contract price were to be used as a basis, there would be no necessity of 
putting this matter off until the improvement is fully completed. Of course it is 
well known that the estimated cost and expense made hy the legislature is used merely 
as a basis upon which the contract may be let for the improvement. The contract 
price may be less than the estimated cost and expense. 

To be sure, under section 1207 G. C. the contract price can not be more than the 
estimated cost and expense, for this section provides: 

"Section 1207. No contract for any improvement shall be awarded for 
a greater sum than the estimated cost thereof. * * *" 

From this it might be argued that the contract price would represent the actual 
cost and expense, but this is not true. 

Section 1209 G. C. provided that the state highway commissioner may declare 
the contract forfeited and complete the same under force account or by contract, 
or in any manner that he may deem for the best interests of the public. 

Under these conditions the total cost and expense of the improvement may be 
more than the contract prir.P.. To he sure, if the contractor or his bond~meu are 
financially responsible, they are compelled to pay the additional cost and expense, 
but if they arc not responsible, this additional cost and expense will have to be borne 
by the parties interested in the improvement. 

Further, section 1210 G. C. provided for extras in an improvement resulting 
from unforeseen contingencies and not included in the original contract. If there 
are extras required, the cost of the same becomes a part of the total cost and expense 
of the improvement and hence makes it greater than that which is provided for in 
the original contract. 

Hence it is my opinion that when the chief highway engineer under section 1211 
G. C. certifies the total cost and expense of the improvement to the county commis
sioners, he will not use the contract price as the basis of his certification, but he will 
use the total cost and expense which must ultimately be horne by the parties inter
ested, viz., the state, county, townships and the abutting property owners. 

In connection with this matter I desire to call attention to section 1218 G. C., 
which provided: 

"* * * No contract shall be let by the state highway commissioner 
in a case where the county commisHioncrs or township trustees arc to ron tribute 
a part of the cost of said improvement, unless the county commissioners of 
the county in which the improvement is located shall have made a written 
agreement to assume in the first instance tha part of the cost and expense of said 
improvement oveT and above the amount to be paid by the state, • • *" 
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The agreement mentioned in the above quoted provision is usually termed the 
final resolution of the county commissioners or township trustees, in which they agree 
to assume a certain part of the cost and expense of the improvement. From the 
language used in this section it might be argued that the amount specified in the final 
resolution to be assumed by the state is a fixed and determinate amount and that 
the county commissioners, township trustees and abutting property owners would be 
compelled to pay everything above that amount, irrespective of what the actual cost 
and expense might be, for it must be remembered that this agecment upon the part 
of the county commissioners or township trustees is based not upon the actual cost 
nor upon the contract price, but merely upon the estimated cost and expense of the 
improvement. However, I do not think such a construction as that above suggested 
should be placed upon this language, for when we turn to sections 1213 and 1214, 
snpra, we find that the state bears a certain proportion of the cost "and expense of 
the improvement," as does the county, the townships and the abutting property owners 

Hence from all the above it is my opinion that the amount of money certified 
by the chief highway engineer is not the contract price, but the actual cost and ex
pense of the improvement, which must ultimately be borne by the parties interested, 
whether the amount so certified be more or less than the contract price. 

965. 

Very truly yours, 
JosErH McGHEE, 

Attorney-General. 

DISAPPROVAL-BOND ISSUE OF HAXCOCK COUNTY-ROADS AND 
HIGHWAYS-NOTICE. 

1. The publication provided for in section 6912 G. C. (107 0. L. 97) must be made 
by the county commissioners, even though they are constructing a highway located entirely 
within the limits of a municipality. 

2. The publication provided for in section 6950 G. C. (107 0. L. 107) migh' be 
sufficient notice to any persons hazing claims for compensation or damages, but said pub
lication does not provide for notice to the public in general. 

COLUMBus, Omo, January 23, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Hancock county, Ohio, in the sum of $19,500.00, 
for the purpose of paying the cost and expense of improving Lima avenue 
as a part of the Dixie highway improvement in the city of Findlay, Ohio. 

The improvement for which the said bonds were issued by the county commis
sioners of Hancock county lies entirely within the limits of the city of Findlay, but 
it is an improvement over which the county commissioners have assumed jurisdic
tion under and by virtue of the provisions of sections 6949 to 6952 inc. G. C. (107 
0. L. 107). 

The sections of the General Code covering road improvements over which the 
county commissioners assume jurisdiction are 6906 to 6948-1 inc. (107 0. L. 95), and 
it is my opinion that even though the proposed improvement is one which goes into 
or is within or passes through a municipality, yet the county commissioners must 
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follow the same steps as they would follow if the improvement lies entirely without 
the limits of a municipality, and that sections 6949 to 6952 inc. are merely additional 
steps which must be taken by the council of a municipality and the county commis· 
sioners, when the improvement passes into, within or through a municipality. 

In an opinion rendered by me to Ron. J. H. Musser, prosecuting attorney, on 
December 7, 1917, I laid down the following proposition: 

"Sections 6949 to 6953 inclusive, form a part of the generel scheme of 
road building by county commissioners and apply particularly to those pro
ceedingR connected with the improvement of roads lying within a municipal
ity, running into the same or passing through it. 

However, it must be borne in mind that sections 6906 et seq. apply just 
as well to ·mprovements lying within a municipality, performed under sec
tions 6949 to 6953 inclusive, in so far as the powers and duties of the county 
commissioners are concerned." 

In this opinion I held that sections 6906 et seq. G. C. apply as well to improve
ments lying within a municipality as they do to those lying outside the limits of a mu· 
nicipality, in so far as the powers and duties of the county commissioners are con
cerned, and I believe that said proposition is correct. 

With these general observations in mind, I desire to call attention to two matters 
connected with the transcript having to do with the issuing of said bonds. The 
transcript shows that there was no publication had by the county commissioners as 
is provided for in section 6912. Without quoting from this section, will state that 
it provides for a publication which serves the purpose of giving notice to two dif
ferent groups of persons: 

(1) A notice to those persons who may claim compensation for lands and prop· 
erty taken or damages sustained on account thereof; and 

(2) A notice to the public in general to give them an opportunity to offer ob· 
jections to said improvement. 

The first notice is to a limited group of persons only, whil~ the second is to the 
taxpayers of the county at large; that is, to the public in general, which would include 
the taxpayers of the city of Findlay as well as those residing outside said munici· 
pality. 

It is true that section 6950 G. C. (107 0. L. 107) provides that "all compensa
tion and damages on account of said improvement shall be paid by the municipal
ity." This section further provides that notice shall be published by the council 
of the municipality that consent has been given by it for the construction of a high
way into, within or through the municipality by the county commissioners, and the 
notice must fix a time within which clairnR for compensation and damages on 
account of the proposed improvement shall be filed with the council. If the council 
is under obligation to give notice to those having claims for compensation or 
damages, and if the municipality is to pay all claims for compensation and 
damages to property owners, then of course in the case under consideration the 
first object to be accomplished by the notice set out in section 6912 G. C. would 
not be necessary in the present case 

But how about the second object, viz., a notice to the public in general to give 
them an opportunity to offer objections to said improvement? Section 6950 G. C. 
makes no provision for this, but merely for a notice to those who may claim com
pensation or damages on account of the construction of said improvement. 

Hence it is my opinion that the publication provided for in section 6912 G. C. 
must be made by the county commissioners, at least in so far as notice to the publie 
is concerned, and that this is one of the jurisdictional steps to be taken by the county 
commissioners, without which they have no authority to proceed with the farther 
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steps, one of which is the issuing of bonds to take care of the share of the cost and 
expense of the improvement to be borne by the county. 

I will direct your attention to another provision which leads one to the same 
conclusion above suggested. Section 6950 G. C. states: 

"'! * * the county commissioners, after the approval by them of 
the surveys, plans, profiles, cross-sections, estimates and specifications for 
said improvement, shall cause a copy of the surveys and profiles to be filed 
with the council of the municipality. * * *" 

We will note at what time and under what conditions the county commissioners 
approve the surveys, etc. 

Section 6917 G. C. (107 0. L. 98) provides as follows: 

"If, after hearing and determining all claims, for compensation and damages 
on account of land or property taken for said improvement, or after the 
determination of such claims in the probate court on appeal, said board of 
commissioners is still satisfied that the public convenience and welfare re
quire that such improvement be made, and that the cost and expense thereof 
will not be excessive in view of the public utility thereof, said commissioners 
shall order by resolution that they proceed with such improvement, and shall 
adopt the surveys, plans, profiles, cross-sections, estimates and specifications 
therefor, as reported by the surveyor, or with such modifications thereof 
as the commissioners and surveyor may agree upon." 

That is, after the county commissioners have heard from all the parties interested, 
if they arrive at the conclusion "that tho cost and expense thereof will not be exces
sive in view of the public utility thereof," then said commissioners shall adopt the 
surveys, etc. 

Hence the publication provided for in section 6912 G. C. must be made before 
the county commissioners can adopt the surveys, etc., and they must adopt the sur
veys, etc., before they submit the same to the council of the municipality. There
fore the publication provided for in said section 6912 is made a vital part of the pro
ceeding for an improvement, even though that improvement lies within the corpo
rate limits of a municipality. 

My attention has been called, by the prosecuting attorney of Hancock county, 
to opinion No. 241, rendered by me to the bureau of inspection and supervision of 
P.ublic offices on May 4, 1917, in which I set out certain steps to be taken in those 
cases in which the county commissioners construct a road improvement through or 
within a municipality. However, it must be remembered that in that case the city 
solicitor was making inquiry as to how the city should proceed, and the only thing 
I had in mind was to give those steps which were required to be taken by the munic
ipality itself, and those necessary to be taken by the county commissioners which 
fit into the proceedings which had to be taken by the municipality, such as giving 
the consent of the municipality and submitting the plans, specifications and estimates 
to the municipality for its approval. In that opinion I did not have in mind the steps 
necessary to be taken by the county commissioners, unless they fit into or were con
nected with the proceedings necessary to be taken by the municipality. 

In passing I will make a suggestion relative to the manner in which the consent 
is given by the municipality. 

Section 6949 G. C. provides: 

" * such consent shall be evidenced by the proper legislation of 
the council of said municipality entered upm ikl recor~. • • • ... 
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The transcript is silent as to the manner in which the cnns!'nt of thP Pity of Find
lay was given In view of the provisions of said section 6949, this mutter should 
receive careful consideration. 

In view of all the above, it is my opinion that you should not purchase said bonds, 
and that they are not a legal and binding obligation against the county of lluncoek. 

966. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-GeiiPTal. 

APPROVAL-BOND ISRUE-CANTON CITY SCHOOL DISTRICT. 

CoLUMDUR, Omo, January 211, l!HS. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE: Bonds of Canton city school district, in the sum of $191,000.00, 
for the purpose of completing certain school building in said school district 
and constructing new school buildings therein. 

I have carefully examined the transcript of the proceedings of the board of edu
cation of Canton city school district relating to the above bond issue and find that 
only one question of any consequence i,s presented on consideration of the same. This 
question arises on consideration of the following provision in the resolution of the 
board of education providing for the issue of said bonds: 

"That bonds of the said school district be i;;sued in the sum of $191,000.00 
for the purpose of completing the construction of the front section and right 
wi11g of the new high school building, the Clarendon avenue school building, 
the J. J. Burns school building, the Daniel \Vorley school building, and to 
construct a new school building in the southwestern part of the city. Provided, 
however, that should there remain in the fund any sum after the completion 
and construction of said buildings, such remainder may he used for the com
pletion of other buildings in this school district." 

It will be noted that the purpose of the proposed bond issue for the most part 
is to provide for the completion of school buildings in said school district which have 
been partially constructed. On further information furnished at my request I am 
advised that the high school building and two of the other school buildings mentioned 
in the resolution have been constructed to their present condition from the proceeds 
of bonds issued by the board of education of said school district on a vote of the electors 
under the provisions of sections 7G25 ct seq. of the General Code. Inasmuch as the 
above bond issue is one without a vote of the electors under section 7629 General 
Code, the question suggested by this fact is whether or not after the board of edu
cation of a school district issues bonds under the provisions of section 7G25 et seq. of 
the General Code for the purpose of constructing a school building or buildings in 
an amount estimated by the board to he sufficient to completely construct said build
ings, the board of education is authorized to issue additional bonds under section 
7629 to complete such buildings in the event that it turns out that the proceeds of 
the bonds issued under section 7625 et seq. are not sufficient for the purpose of con
structing said building to completion. 
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This question has been answered squarely in the negative by my predecessors, 
Hon. T. S. Hogan and Hon. E. C. Turner. Before discussing or otherwise further 
noting the opinions of ::\Ir. Hogan and ::\Ir. Turner on this question I desire to note 
briefly the statutory provisions involved in the consideration of the question pre
sented. 

Section 7629 General Code authorizes the board of education of a school district 
to issue bonds of the school district without a vote of the electors for the purpose of 
obtaining or-improving school property in anticipation of income fro)Jl taxes, for such 
purposes, levied or to be levied from time to time as occasion requires. Under this 
section, however, the board of education may not in any one fiscal year issue bonds 
in an amount greater than would equal the aggregate of a tax at the rate of two mills 
on the tax duplicate valuation of the school district for the year next preceding. 

Section 7625 General Code and sections immediately following authorize the 
board of education of a school district on a vote of the electors thereof to issue bonds 
"to purchase a site or sites to erect a schoolhouse or houses, to complete a partially 
built schoolhouse, to enlarge, repair or furnish a schoolhouse, or to purchase real estate 
for playground for children, or to do any or all of such things," in such amount as 
is estimated by the board of education to be necessary to accomplish the particular 
purpose or purposes of the bond issue. Under this section, however, before the board 
of education can submit to the electors the proposition of a bond issue in any amount 
for the purpose or purposes named therein the board must find and determine that 
the funds at its disposal or that can be raised under the provisions of section 7629 
are not sufficient to accomplish the purpose. 

Mr. Turner in his opinion, which is found in Vol. I of the Opinions of the Attorney
General for the year 1915, at page 536, held that where a board of education of a school 
district submits the question of a bond issue to a vote of the electors of the district 
under authority of and in compliance with the requirements of sections 7625 et seq. 
of the General Code for any of the purposes mentioned therein, said board by sub
mitting said bond issue for an amount of money which said board estimates will be 
sufficient for the purpose exhausts its authority for this particular purpose when the 
issue is approved by the electors and the bonds are issued and sold, and that said 
board of education can not thereafter provide an additional sum of money for the 
same purpose by an issue of bonds under the authority of section 7629 General Code. 
Mr. Turner's opinion was addressed to the same question here presented, to-wit, 
that of the power and authority of a board of education to issue bonds without a vote 
of the electors under section 7629 General Code for the purpose of obtaining sufficient 
money to complete a school building, for the construction of which bonds had pre
viously been issued by the board of education on a vote of the electors under section 
7625 General Code and in an amount then estimated by the board to be sufficient 
to construct such school building. 

Carrying the reason advanced by Mr. Turner for his conclusion on the question 
there, as here, presented to its logical end the same would deny to a board of educa
tion the authority to issue bonds on a vote of the electors of the school district for 
the purpose of obtaining money to complete a school building constructed to its present 
condition out of the proceeds of a previous issue of bonds by the board of education 
on a vote of the electors of the school district. I do not find myself able to subscribe 
to this conclusion in view of the fact that "to complete a partially built schoolhouse" 
is one of the specific purposes for which bonds may be issued on a vote of the electors 
under said section 7625. 

Mr. Hogan, addressing himself to this question in an opinion found in the Annual 
Report of the Attorney-General for the year 1912, volume II, page 1200, says: 

"Although the question is not free from doubt I am of the opinion that 
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after action has once been taken under section 7625 action under section 
7629 cannot thereafter be taken for the same purpose. Putting it in another 
way, when a board of education has sought and received the approval of the 
electors upon an issue of bonds for the purpose of improving or constructing 
school property it cannot thereafter issue other bonds without the approval 
of the electors for the same purpose." 
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In the particular case under consideration by Mr. Hogan it appeared that bonds had 
been issued and sold by the board of education of the school district on the approval 
of the electors and the amount thus realized having been found to be insufficient for 
the purpose, the question of an additional issue for this purpose was twice submitted 
to the electors ami defeated. Thereupon the question was preEented to the Attorney
General whether or not additional bonds could be issued by the board of education 
without a vote of the electors under section 7629 General Code, and the answer of 
Mr. Hogan, as above noted, was in the negative. 

It will be noted that Mr. Hogan does not take the position that a board of edu
cation may not on a vote of the electors issue bonds for the purpose of obtaining money 
necessary to complete an improvement after a previous issue of bonds by the board 
of education on a vote of the electors in an amount estimated by the board to be suf
ficient to accomplish the purpose. Though not so stated in Mr. Hogan's opinion, 
the reason suggested on a consideration of said opinion in the light of the facts there 
under consideration seems to be that when the proposition of a bond issue is submitted 
to the electors of a school district under section 7625 General Code for any of the 
purposes therein mentioned the electors in voting on said proposition vote not only on 
the proposition whether such improvement should be made, but also upon the ques
tion of the amount of money that should be expended for the inprovement, and that 
when the electors vote in favor of such proposition and the amount submitted by the 
board of education to the electors as sufficient for the purpose to be accomplished 
the board of education is thereafter without authority to issue additional bonds for 
the same purpose without the approval of the electors of the school district. 

From the standpoint of the taxpayers of the school district this reasonin~ sug
gested by the opinion of Mr. Hogan appears strongly to the mind of any person mak
ing an honest effort to get to the bottom of the question. However, on a consider
ation of the statutory provisions applicable to this question I am unable, notwith
standing the forceful reasoning suggested by Mr. Hogan's opinion, to arrive at the 
conclusion reached by him and Mr. Turner on the question here presented. On a 
consideration of the provisions of section 7629 and 7625 General Code it is apparent 
that the purposes for which bonds may be issued under section 7629 are stated in far 
more general terms than arc the purposes for which bonds may be issued under section 
7625 General Code. Inasmuch, however, as it appears that before the board of edu
cation of a school district can submit the question of a bond issue for any of the spe
cific purposes mentioned in section 7625 to the electors of the school district such board 
of education must find that the funds at its disposal or that can be raised under sec
tion 7629 arc insufficient for the purpose, this to my mind is direct legislative rewg
nition of the fact that the purposes for which bonds may be issued under section 7629 
are at least as broad and inclusive as those stated in section 7625, and that within 
the limitations of section 7629 bonds may be issued under said section for any of the 
purposes for which bonds may be issued under section 7625. This legislative recog
nition is the more significant on the point when we consider that both section 7629 
and section 7625 were enacted in their present form by the same act of the legislature 
(97 0. L. 357, 358). Indeed, inasmuch as bonds issued under section 7629 General 
Code for the purposes therein mentioned are issued in anticipation of income from 
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taxes for such purposes levied or to be levied from time to time, it would appear that 
bonds might be issued for any purpose for which moneys in the building fund of the 
school district or the proceeds of tax levies might be used. 

Starting with this proposition and the further proposition, of the cort:ectness of 
which I feel assured, that a board of education may issue bonds under the provisions 
of section 7625 General Code under a vote of the electors for the purpose of completing 
a school building constructed to present condition from the proceeds of a prior issue 
of bonds under said section with a vote of the electors, let us test the conclusion reached 
by my predecessors, that such subsequent issue for the purpose of completing such 
building can not be issued under section 7629 General Code without a vote of the elec
tors, by an application of the provisions of said sections of the General Code to a con
crete case. We will suppose that a school district has a tax duplicate valuation for 
the year 1916 of $5,000,000.00; the board of education of such school district in the 
year 1917 desires to construct a school building, the estimated cost of which is, say 
$30,000.00; bonds in the estimated amount for this pul'pose can not be issued under 
section 7629 for the reason that by the limitations of said section bonds can not be 
issued for such purpose in any one year in an amount to exceed two mills of the tax 
duplicate, which in this case would amount to $10,000.00; and said bonds must be 
issued, if at all, by a vote of the electors of the school district under section 7625 General 
Code. If after the expenditure of the proceeds of this bond issue in the sum of 
$30,000.00 the board of education finds that it will still need the sum of 515,000.00 to 
complete the school building, it is clear that bonds to raise this amount must again 
be issued by a vote of the electors under section 7625 General Code, for the amount 
to be raised is in excess of the amount that can be raised by an issue of bonds under 
section 7629. Suppose, however, that after the expenditure of the proceeds of the 
first bond issue in the construction of said school building the board finds that it needs 
only. the sum of, say, $5,000.00 to complete said school building: now, assuming that 
the board of education has not issued any bonds for any purpose under section 7629 
during the year, it is obvious that the board of education can not submit to the electors 
of the school district the proposition of an additional bond issue in the sum of $5,000.00 
for the purpose of completing said school building, and this for the reason that under 
the provisions of section 7625 before the board of education can submit the propo
sition of a bond issue to the electors it must. find that the amount that can be raised 
by an issue of bonds under section 7629 will not be sufficient for the purpose. 

Now in the case above supposed the sum of $5,000.00 needed to complete said 
school building is below the limitation for which bonds may be issued in the school 
district under section 7629, and therefore if, as contended by my predecessors, the 
additional bonds to complete the school building can not be issued under section 7629 
the same can not be issued at all, however much the interests of the school district 
may demand said school building to be completed, and however much the board of 
education and the electors of said school district may deo.ire this to be done. To my 
mind the contention of my predecessors, with all respect to them, leads to an absurd 
conclusion and one which I do not believe the legislature contemplated in the enact
ment of the statutory provisions here under consideration. The conclusion reached 
by me necC3sarily is that bonds may be issued under section 7629 General Code for 
the purpose of completing the school building constructed to its present condition from 
the proceeds of bonds issued by the board of education on a vote of the electors in an 
amount estimated by the board to be sufficient to construct such building to com
pletion, and this conclusion results in an approval of the bonds of Canton city school 
district on the transcript before me. In reaching this conclusion I am not as free 
from doubt as I would like to be and usually am in opinions rendered by me with 
respect to the validity or invalidity of bond issues purchased by you subject to my 
approval. However, a question of this kind must be decided one way or the other 
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and my conclusion approving this bond issue with respect to the authority of the board 
of education of Canton city school district to issue said bonds represents my best 
judgment in this matter. 

I might add that the proceedings relating to this bond issue were conducted by 
Messrs. Peck, Shafer & Peck, of Cincinnati, Ohio, who are bond attorneys of high 
standing, but if on a consideration of the whole situation you should think, in view 
of all that has been said upon the question, that the validity of this bond issue is not 
as free from all doubt as may be desired with respect to bond issues purchased by 
you, this department could not, of course, take any exceptions to action upon your 
part rejecting these bonds. 

967. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gencral. 

TOWNSHIP TRUSTEE-WHEN REQUIRED TO GIVE BOND. 

A township trustee is not required to give bond before the first day of January after 
his election, when his term of office begins, but must give bond before entering upon the 
discharge of his duties as such township trustee. 

CoLUMBUS, OHio, January 28, 1918. 

HoN. DAVID A. WEBSTER, Prosecuting Attorney, Bryan, Ohio. 

DEAR Sm:-Under recent date you ask my opinion upon the following state 
of facts regarding certain township trustees in your county: 

"The trustees that were elected in November last, two of them never 
filed their bond with the clerk, or took their oath of office until the 7th day 
of this month. One of the trustees was a candidate at the election and did 
not file his expense account as provided by statute." 

You desire to know whether vacancies exist in these two offices of township trus
tee, by reason of the fact that they did not take their oath of office or file their bonds 
until after the date of the beginning of their term. 

Section 3268 G. C. provides: 

"Three trustees shall be elected, biennially, in each township, who shall 
hold their office for a term of two years, commencing on the first day of 
January next after their election." 

Section 3269 G. C. provides: 

"Before entering upon the discharge of his duty, each township trustee 
shall give bond to the state for the use of the township, with at least two 
sureties, who shall be residents of the same township with the trustee, in 
the sum of five hundred dollars, conditioned for the faithful performance 
of his duty as trustee. Such bond shall be approved by a justice of the. 
peace of the township in which the bond is given." 
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Section 3263 G. C. provides that after the election of tmvnship officers, the town
ship clerk shall make a list of all the officers, stating the offices, and add thereto: 

"* * * a requisition that they severally appear before him, or some 
other officer authorized to administer oaths, and take the oath of office, and 
give bond as provided by law. * * * " 

Section 3265 G. C. provides: 

"If after receiving notice of his election or appointment, a person elected 
or appointed to a township office fails to take the oath of office and give bond 
within the time required by law, he shall be deemed to have declined to 
accept, and the vacancy shall be filled as in other cases." 

Section 7 G. C. provides: 

"A person elected or appointed to an office who is required by law to 
give a bond or security previous to the performance of the duties imposed 
on him by his office, who refuses or neglects to give such bond or furnish 
such security, within the time and in the manner prescribed by law, and 
in all respects to qualify himself for the performance of such duties, shall 
be deemed to ha e refused to accept the office to which he was elected or 
appointed, and such ~ffice shall be considered vacant, and be filled as provided 
by law." 

I have been unable to find any provision of law fixing the time for giving the 
bond, except that in section 3269 G. C., which is that it must be done "before enter
ing upon the discharge of his duty." 

While it is true that section 3268 G. C. provides that the term of the township 
trustees commences on the first day of January, there is no provision, as there is in 
the sheriff statute, that the official bond shall be given prior to a day fixed. It was 
by reason of the express provision of law that required the sheriff to give a bond "within 
ten days after receiving his commission and before the first Monday of January," 
that the supreme court in State ex rei. Poorman v. Commissioners, 61 0. S. 506, held 
that a vacancy was occasioned. 

I think your situation is governed by the decision of the court in State ex rei. v. 
Nash, 65 0. S. 549. In this case mandamus was sought on the theory that a vacancy 
had arisen in the office of infirmary director because a bond had not been given prior 
to the first day of January, when the term of the infirmary director commenced. The 
court at p. 553 says: 

"An infirmary director must give bond 'before entering on the discharge 
of his duties' * * *. The term of office of an infirmary director begins 
on the first Monday of January; but the actual discharge of the duties of such 
office does not necessarily begin with his term. The petition does not show 
that Hill performed any official duty prior to the giving of the bond on Janu
ary 7, 1902, which was the day after the first Monday in January * * *" 

The syllabus of this case reads: 

"An infirmary director is not required to give bond before the first day 
of January, when his term of office begins, but must give bond before enter
ing on the discharge of his duties as such infirmary director." 
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The facts in your communication do not show that the township trustees in ques
tion attempted to discharge any of the duties of their office prior to the date on which 
they filed their bond and took their oath of office. Under the authority of the case 
of State ex rei. v. :\ash, supra, it is my opinion that the fact that they had not filed 
their bond would not rreate a vacancy, since they had not entered upon the discharge 
of their duties. As I understand your communication, this was the question sub
mitted. 

You further state that one of the trustees did not file his expense account as pro
vided by the corrupt practices statute. 'While that might be a cause for removal, 
although I am inclined to bolieve that the statuto is directory and that he could still 
file such expense account, it would not occasion a vacancy in the office. 

Trusting this fully answers your inquiry, I am, 

968. 

Very truly yours, 
JosEPH McGHEE, 

Atturney-General. 

APPROVAL-FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
FRANKL!~ AND J.B;FFER~ON COUNTIE~. 

CoLUMBus, OHio, January 28, 1918: 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-! am in receipt of your communication of January 24, 1918, in which 
you enclose, for my approval, final resolutions on the following improvements: 

Franklin county-section F, Columbus-Lancaster road, I. C. H. No. 
49. 

Jefferson county-8ection A, Skelly-Empire road, I. C. H. No. 378. 

I have carefully examined said final resolutions, find same correct in form and 
legal and am therefore returning the same to you with my approval endorsed thereon, 
in accordance with the provisions of section 1218 G. C. 

969. 

Very truly yours, 
JosEIH McGHEE, 

Atturney-General. 

COUNTY SURVEYOR-MAY PERFORM NO OTHER WORK EXCEPT 
OFFI(:IAL DUTIES-FEES-DEPUTY SURVEYOR-MAY PERFORM 
WORK FOR PRIVATE PARTIES OUTSIDE OF WORKING HOURS-FEES 
-COMPENSATION-EXPENSES. 

1. The county surveyor must dez•ote all his time to the perfurmance of the duties 
of his office and therfore can not under any circumstances perform wurk fur private par
ties, unless this u·ork is made by etatute a part of his official duties, in which event the fees 
collected therejar must be turned inlo the county trea;ury. 
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2. The deputy or assistant of the county sun:eyor can not perform any work for 
private parties during office hours, unless said work has been made by statute a part of 
the official duties of the county .3ur1'eyor, in which event the fees received for said work must 
be turned into the county treasury. 

3. The deputy or assistant of the county surveyor outside of office hours may per
form work for private individuals which is not a part of the official duties of the county 
surveyor, and may receive pay for the same; but this work must be done so as not to inter
fere in any way with the performance of public duties, and in such a manner as not to 
impair in any measure the efficiency of the deputy or assistant. 

4. In the performance of work for private parties by a deputy or assistant of the 
county surveyor, which work by statute has been made a part of the official duties of the 
county surveyor, the deputy or assistant is entitled to the expenses therein incurred, but in 
doing the work for private parties which is not a part. of the official duties of the surveyor, 
said deputy or assistant is entitled to no money from the public for expenses incurred 
therein. The matter of such expense is between the deputy or assistant and party for whom 
the work is done. 

CoLUMBus, OHio, January 28, 1918. 

HoN. MILTON HAINE!:!, Prosecuting Attorney, Marysville, Ohio. 

DEAR Sm:-1 have your communication of January 4, 1918, in which you re
quest my opinion on the following state of facts: 

"I am in receipt of a copy of a notice directed to the county surveyor 
by the county auditor by order of the county commissioners, that he, Chas. 
E. Blain, county surveyor, report the amount of money collected for making 
surveys, etc., for private parties, or labor other than official county work 

. from the 29th day of June, 1917, to date, and from now on a monthly report 
of same as directed by section 7181 (107 0. L. 110). 

Mr. Blain replies that he understands that he can not make surveys, etc., 
for private parties without paying in the amounts to the county treasury 
monthly, but that he turns this part of the work over to his deputy, Mr. 
W. P. Beightler, who is a regularly appointed deputy, drawing a set amount 
from the county treasury, and that he is entitled to the amounts collected as 
well as livery to and from said private surveys, etc., giving as his reason that 
the above named section or any other sections of Ohio laws do not specify 
that a deputy surveyor shall not be permitted to do private surveying and 
collect the money therefrom for his own use, and that section 7181 (105-6 
0. L. 612) allows for livery, meals, etc." 

While your question has particular reference to deputies and assistants of the 
county surveyor, it will assist us to briefly consider the provisions of law relating to the 
county surveyor himself. 

The following provision is found in section 7181 G. C. (107 0. L. 110): 

"The county surveyor shall give his entire time and attention to the 
duties of his office and shall receive an annual salary to be computed as fol
lows: * * *." 

So it is seen that the county surveyor has no authority to do private work unless 
said work is made a part of the duties of his office. 

A further examination of section 7181, supra, will disclose that there is certain 
work of a private nature which is made a part of the duties connected with the office 
of county surveyor, the section providing: 

"• • • When the county surveyor performs service in connection 
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with ditches or drainage works under the provisions of ~PI'tions IJ-!42 to GR22 
inclusive of the General Code of Ohio, he shall charge and collect tho per 
diem allowances or other fees therein provided for, and shall pay all such 
allowances and fees monthly into the county treasury to tho credit of tho 
general county fund. * * * " 
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Tho duties of tho county surv!'yor, however, as set forth in said st>ctions G442 
to 6822 inclusive, arc in tho main, if not Pntin•ly, public in naturP; that is, they are 
duties which the county surveyor performs in the main for the county eommissionPrR. 

Said section 71R1 further provides: 

"* * * The county surveyor shall do likewise when he pPrforms 
services under the provisions of sections 2S07 to 2xl4 indusivc of the Gcn!'ral 
Code of Ohio." 

The duties prescribed in these scqtions arc purely personal or private, being 
performed for private individuals, and the services performed for private individuals 
become a part of the duties of the office of county surveyor, and therefore said sur
veyor is authorized to devote a part of his time and attention to the performance of 
these duties, although the fees he receives therefor must be turned into the county 
treasury. 

It must be distinctly understood, however, that outside of the provisions set out in 
said section 7181, relative to work for private individuals, the county surveyor has no 
authority to do work for private individuals, even though he should turn the fees 
receiv~d therefor into the county treasury. His entire time must be given to the duties 
of his office. Therefore, unless the statutes make work for private parties a part of 
the duties connected with the office of county surveyor, said surveyor is not under 
any circumstances authorized to do said work. 

We will turn now to deputies and assistants to the county surveyor. If the 
duties of the office are such that the county surveyor can not perform them alone, 
he is entitled to deputies and assistants. 

Section 2787 G. C. (107 0. L. 70) provides: 

"* * * the county surveyor shall file with the commi~Rioncrs of such 
county a statement of the number of all necessary assistants, deputies, 
draughtsmen, inspectors, clerks or employes in his office for the year begin
ning on the first Monday of September next succeeding and their aggregate 
compensation. * * * " 

Section 2788 G. C. (107 0. L. 70) provides: 

"The county surveyor shall appoint such assistants, deputies, drauF;hts
mcn, inRpectorR, clerks or employes a.~ he deems necessary for the proper per
formance of the duties of his office, * * * " 

It is evident from the above quoted sections that the Rurvcyor has authority to 
employ only such dcputicR and assistants as may be necessary to enable him to per
form the duties of his office. He has no authority, neither is he warranted in law, 
to employ deputies and assistants, whose services arc paid for by the county, to en
gage in private employment. If he has more deputies and assistants than ho needs 
for the propPr pPrformanPe of the dutiPs of his office, he should disehargc some of 
them. If he has no greater number employed than will enable him to perform well 
the duties of the office, then their time should not be given to work entirely outside 
the duties of the office, which would be at the expense of the public. The public 
pays for their time and is entitled to it. 
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With this in mind, what rule should apply when the duties set forth in section 
7181, supra, are performed by a deputy or assistant, for private parties? Exactly 
the same rule as applies to the surveyor. In fact it is the surveyor that performs 
the duties, through a deputy or assistant, and the fees collected for the performance 
of such work must be turned into the county treasury, whether the work is done by 
the county surveyor personally or through his deputies and assistants. The expenses 
of the deputies or assistants, incurred in the performance of the duties set out in said 
section 7181, would be taken care of in the same manner as are other expenses of the 
county surveyor or his deputies or assistants in the performance of other duties con
nected with the office of said surveyor. 

But what about the deputy or assistant performing work for private parties 
which is not under the law made a part of the duties of the county surveyor? What 
rule should apply here? Exactly the same rule as applies to the county surveyor. 
The deputies or as~istants have no authority to perform work for private parties un
less said work is made by law a part of the duties of the office of county surveyor, 
even though the fee should be turned over to the county treasury. The county sur
veyor is elected and the deputies and assistants are appointed to perform the official 
duties of the office. , For this they are paid. To this they must give their time and 
attention. 

We come now to the consideration of another matter, viz., the work which deputies 
and assistants to the county surveyor might perform for private parties outside of 
office hours. We are all well aware that there are certain hours in every office known 
as office hours, and that ordinarily the officers elected, together with their deputies 
or assistants, are free at the close of said hours. 

In so far as the surveyor is concerned, the law is clear to the effect that he must 
devote all his time to the performance of the duties of his office. Under this pro
vision he can not under any circumstance, as said before, perform work for private 
parties unless by said statute said work is made a part of his official duties. But 
there is no such a provision as this relative to deputies and assistants of the county 
surveyor. 

I desire to call attention to an opinion rendered by my predecessor, Ron. Edward 
C. Turner, on May 4, 1916, and found in Vol. I, Opinions of the Attorney-General 
or 1916, p. 769. The second paragraph of the syllabus of said opinion reads as follows: 

"A deputy county surveyor or an employe in the county surveyor's 
office may lawfully perform services for a municipality or for a private in
dividual and be compensated therefor, provided all the work for such munici
pality or private individual is performed outside of business hours, and with 
the further qualification that the amount of time devoted to such outside 
work must not be so· large as to interfere in any way with the performance 
of public duties or impair in any measure the efficiency of the deputy or 
employe." 

I concur with this opinion of my predecessor, but do not believe it should be 
extended in the least beyond the principle therein set forth, namely, that the deputy 
or assistant of a county surveyor should not under any circumstances perform work 
for private parties during office hours, unless said work is a part of the official duties 
of the county surveyor, in which event the fees received by the deputy or assistant 
would be turned over to the county treasury, under section 7181 G. C. It is my 
view that if the work performed for private individuals is not a part of the official 
duties of the county surveyor, the deputy or assistant of the county surveyor cannot 
under any circumstances perform the same during office hours, but may perform 
them under the conditions set forth by my predecessor, and receive pay therefor. 
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1\Ir. Turner in his above mentioned opinion states at p. 771: 

"I am fully aware that a situation under which the deputies and aRSist
ants may accept private employment, is subject to grave abuse, and would 
prefer to reach the conclusion that outside employment may not be accepted 
under any circumstances, if I were able so to do." 
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I might say that I am of the opinion the legislature had in mind this grave abuse 
and therefore greatly limited the right of the surveyor and his deputies and assistants 
to accept private employment. I further desire to say that in the event the deputies 
and assistants of the county surveyor do perform work for private parties outside 
of office hours, they arc not entitled to any e,,:pense whatever incurred in the per
formance of said duties. This is purely a private matter betw~>en the deputy or 
assistant and the one for whom the work is done, and the public is not held respon
sible for the expenses so incurred. 

Hence answering your question specifically, I desire to lay down the following 
propositions: 

1. The county surveyor must devote all his time to the performance of the 
duties of his office and therefore can not under any circumstances perform work for 
private parties, unless this work i.s made by statute a part of his official duties, in 
which rwmt thn fees collected therefor must be turned into the county treasury. 

2. The deputy or assistant of the county surveyor can not perform any work 
for private parties during office hours, unless said work has been made by statute a 
part of the official duties of the county surveyor, in which event the fees received 
for said work must be turned into the county treasury. 

3. The deputy or assistant of the county surveyor outside of office hours may 
perform work for private individuals which is not a part of the official duties of the 
county surveyor, and may receive pay for the same; but this work must be done so 
as not to interfere in any way with the performance of public duties, and in such a 
manner as not to impair in any measure the efficiency of the deputy or assistant. 

4. In the performance of work for private parties by a deputy or as11istant of 
the county surveyor, which work by statute has been made a part of the official duties 
of the county surveyor, the deputy or assistant is entitled to the expenses therein 
incurred; but in doing work for private parties which is not a part of the official duties 
of the surveyor, said deputy or assistant is entitled to no money from the public for 
expenses incurred therein. The matter of such expense is between the deputy or 
assistant and the party for whom the work is done. 

The above opinion is rendered and conclm;ions drawn on the theory that the 
deputy to whom you rekr is a regularly employed deputy and not one who works 
simply a part of the time. To be sure, the deputy, if employed for part time only 
by the county surveyor, would he entitled to accept private employment under the 
conditions set out in the opinion during the time he is not employed by the surveyor. 

In other words, the deputy would he entitled to accept private employment out
side of business hours. 

Furth{'r, inasmuch as the county surveyor is compelled to devote all his time 
and attmtion to the duties of hiH office, it would not be lawful for him to turn over 
to his d('puty strictly private work, on the theory that the fees received for the same 
would be divided between the deputy and the surveyor. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gmeral. 
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970. 

BOARD OF EDUCATIOX-ELECTIOX-TERl\1-STATUTES-WHEX CON
TEXT SHOWS WROXG WORD T:SED PROPER OXE WILL BE DEEMED 
TO BE SUBSTITUTED. 

Where one word has been wrongly used for another and the rontext affords the means 
of ronstruction, the proper word will be deemed substituted or supplied. 

In section 4726 G. C., where provision is made that three members of a board of edu
eation shall be elected for THREE years, an error is apparent and the phrase therein should 
read "shall elect two members of the board of education for two years and three members 
to serve for FOUR years, and at the proper elections thereafter their successors shall be 
elected for four years." 

CoLUMBus, OHIO, January 28, 1918. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR Sm:-In your letter of January 8, 1918, you request my opinion as follows: 

"In Bristol township, this county, the schools were centralized under 
section 4726-1, General Code, and in accordance therweith the probate judge 
appointed a school board of five members, and the first township elect~pn 
thereafter was held on November 6, 1917. 

Said section 4726-1 provides that the electors of such township shall 
elect two members of the board for two years and three members to serve 
for three years, and at the proper elections thereafter, their successors shall be 
elected for four years. The election for township officers in Ohio is to be held 
in the odd numbered years. That being true, how will it be possible 1lo elect 
three members at the expiration of their terms of three years, as provided in 
said section 4726-1? If the election for three members be held at the expi
ration of the three year term, the election would be held in November of 
1920 and every four years thereafter, which would not be the years for the 
election of township officers. 

Kindly advise if you think that this section is proper or whether a mistake 
has been made in the drafting thereof." 

Section 4726-1 G. C. provides: 

"In townships in which there arc one or more school districts, the qual
ified electors of such school district may vote on the question of centralizing 
the schools of said township districts, or of special school districts therein, 
without interfering with the existing school district organization until the 
result of the election shall have been determined. If at such election in :my 
township a majority of all the vot<Js cast shall be in favor of ~cntralizing the 
schools in said township, the probate judge of the county shall create a new 
board of education for the said township, without delay, by selecting from the 
several boards of education thus consolidated five suitable persons, giving 
each former district its fair representation in such selection, which such five 
persons so selected shall constitute the board of education for said township 
until the first township election thereafter; at such first tou·nship election 
thereafter the electors of such township shall elect lu·o members of the board of 
education for two years, and three members to sert•e for three years, and at the 
proz,er elections thereafter their successors shall be elected for four years. If a 
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majority of the electors in such township vote against said centralization 
at the time above designated, then the several Sl'hool districts in said town
ship shall proceed as though no election had been held." 
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The object of the above legislation is to provide centralization for the schools of 
a township in which townships there arc two or more school districts, and it is pro
vided that the qualified electors of such towmhip may vote on the question of the 
centralization of the schools of the districts within such to\\nship. If, howevrr, such 
centralization election carries, then it is provided that the probate judge of the county 
shall create a school board for the entire township centralized district, by selecting 
from tho several boards of education five suitable persons and that the successors of 
said five persons shall he elected at the first tovmship election after they have been 
so selected by sul'h probate judp;c, two for the term of two years and "three members 
to serve for three years," and that at the proper elections thereafter three successors 
shall be elected for four years. Members of boards of education are elected on the 
first Tuesday after thL first Monday in November in odd numbered years (section 
4828). So that the proper elections after said first election would be the elections 
which were held in odd numbered years. It is provided in various sections of the 
General Code that the first election for members of a board of education in a district 
may be for what is commonly called a short or long term, that is, for two or four yeaxs. 
To illu~trate, :;ectiun 4736-1 provide:; that the successors of the members of a board of 
education of a new district which is appointed by the board of county commissioners 
shall be elected at the first election for members of a board of education held in such 
district after they have been so appointed by the board of county commissioners, 
"two members to serve for two years and three members for four years"; and again, 
in section 4709, it is provided that in a village district "at the first election in such 
district a board of education shall he elected, two members to serve for two years 
and three members to serve for four years." It is also provided in section 4745 G. C. 
that the terms of office of members of each board of education shall be for four years. 
So that, the entire scheme of school legislation, as far as the election of members of 
boards of education ar~ concerned, is that when the terms are so arranged that all 
members do not finish their term at once but there is a continuity of sPrvice, then the 
term of any and all members of boards of education shall be four years and that the 
members of such board shall be elected on the first Tuesday aftor the first Monday 
in November in odd numbered years. It seems to me that it is clearly apparent that 
an error was made when said section 4736-1 was enacted and that what the legislature 
intended to do was not to provide that three members should be elected for three 
years, but that three members should. be elected for four years. It would be an 
error which the scrivener or printer could easily make, having used the word "three" 
before "members," to aL~o use the word "three" before "years" in the same sentence 
and in such close proximity, but when it is considered that the term "proper elec
tion" is used immediately thereafter in the same sentence and for the term of four 
years, it is impossible to reconcile the same other than to conclude that the use of 
the word "three" preceding "years" is clearly a mistako. 

Mistakes will not be permitted to defeat the object of legislation, and Lewis, in hiS 
edition of Sutherland on Statutory Construction, section 410, says: 

• 

"Legislative enactments arc not any more than any other writings to be 
d(•fpatcd on account of mistakes * * " provided the intention of the 
legislature can he collected from the whole statute. * * " Where one 
word has been erroneously used for another * * * and the context 
affords the means of construction, the proper word will he deemed substituted 
or supplied." 
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In this instance the intention of the legislature is gathered from the act itself, 
that is, that a school board for a new district is being provided for and after making 
provision that the members should be appointed by the probate judge, then pro
vision is made how the election of their successors shall be had; so that the terms of 
all the members will not terminate at the same time, and the fact, as noted by the 
author, supra, that the word "three" was used erroneously instead of the word "four" 
will not be permitted to defeat the clear intention of the legislature, but the word "four" 
will be substituted for the word "three" in said section. To the same effect is found 
the language in 36 Cyc., page 1126, where the following language is used: 

"Mere verbal inaccuracies or clerical errors in statutes in the use of 
words * * * will be corrected by the court whenever nece.ssary to carry 
out the intention of the legislature as gathered from the entire act." 

A few of the many cases in which a similar holding has been made should be briefly 
noted: 

In Haney v. State, 34 Ark., 263, the second branch of the syllabus reads: 

"Where it is obvious that the legislature did not intend to use a particular 
word written in a statute, and it is further apparent what word they did 
intend, the courts will correct the mistake by substituting the word intended for 
the one used." 

In that case a statute had been amended and the word "fifth" had been used as 
designating the Monday in January and July when court should open in a particular 
county. Eakin, J., on page 269, says: 

"The mistake is obvious on the face of the act. It is very true, as a 
general rule of construction, that where the languap;e of an act is plain and 
unambiguous, the courts must give it effect, as it stands, or declare the Jaw 
unconstitutional. But this rule is subject to much qualification and does 
not apply to cases of plain clerical errors, where it is obvious that the legis
lature did not intend to use the word as written, and it is further apparent what 
word they did intend. A mistake of this nature may be corrected by the 
courts, upon as sound principle as a mistake in a deed. It is not judicial legis
lation nor judicial interference with the legislative will. It is in support of 
the legislative will, and wholly distinct from the reprehensible practice of 
warping legislation, to suit the views of the courts as to correct policy. 
The only conditions to be observed in the exercise of this power of literal 
correction are, that the courts should be thoroughly and honestly satisfied of 
the legislative intent, irrespective of the policy of the act. 

It would be frightful if, in a case like the present, the business of all 
the courts of a circuit should be delayed by such a mistake, and the rights 
of litigants thrown into confusion until the next session of the legislature, 
for the want of this wholesome power, which is constantly applied to the 
contracts of individuals. Such is not the meaning nor spirit of our consti
tutional provision that the different departments should be independent of each 
other. They should respect the constitutional will and intention of each 
other, and that being clearly ascertained, should act in consonance there
with." 

In Palms, et al. v. Shawano County, et al., 61 Wise. 211, the court had under con
sideration a statute which contained a description of certain lands. On page 215, 
Taylor, J., says 
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"We think it is clearly apparent that the word 'south' was a mere clerical 
error and was intended to be 'north.' The word 'south' destroys all sense 
in the description; tho word 'north' makes it sensible and makes the boundary 
complete. With the word 'north' inserted the line would read-the township 
line between townships 30 and 31, and the last course would read the place 
of beginning and make the boupdary complete. * * * The court will 
inspect the whole act, and, if tho true intention of the legislature can be 
reached, the fal:;e description uill be rejected as surplusage, or u·ords substi
tuted, in the place of those uvroltgfully used, which will give effect to the law.'' 
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In the case of Loper v. State, 82 Minn. 71, a criminal statute was being con
sidered. Lovely, J., says, at page 73: 

"In copying section 78G9 there was an evident oversight in leaving 
out the words 'that steals a horse or horses from any person' so that, stand
ing alone, it seemingly provides for a bounty for the conviction of any or 
every crime of which any person may be convicted. It is easy to see how this 
mistake might have occu'rred. In the haste of copying from section 7869,~where 
the word 'person' is repeated, the eye of the engrossing clerk evidently passed 
too rapidly over the omitted words to this word (person) where it next oc
curred, and thuR omitted the words intended to be retained. * "' * Leg
islatire enactments are not to be defeated on account of mistakes, errors or omis
sions provided the intentions of the legislature can be collected from the whole 
statute and the title and its hi.~tory may be referred to for that purpose." 

In The People ex rei. v. Hoffman, 97 Ill. 234, it was held in the second branch 
of the syllabus: 

"The words capias ad satisfaciendum, in section 5 of the chapter re
lating to judgments, dacrees and executions, which provides that no execu
tion shall issue against the body except in certain cases, or unleRR the de
fendant shall have been held to bail upon a writ of capias ad satisfaciendum, 
as provided by law, etc., arc construed to mean capias ad respondendum, 
that being the evident intention of the legislature." 

And on page 236, Mr. Justice Craig, during the opinion of the court, said: 

"A capias ad satisfaciendum is defined to be a judicial writ of execution, 
which issues on the record of a judgment, and by the writ the sheriff is com
manded to take the body of the defendant in execution, and him safely to 
keep, so that he have his body in court at the return of the writ to satisfy 
the plaintiff his debt and damages. * * * There is no such thing known 
to tho law as a defendant being held to bail under a capias of this character; 
but, on the other hand, it may be regarded as the final process, which im
prisons until the judgment is discharged. When the legislature, there
fore, said that no execution shall issue against the body of the defendant 
* "' * unless tho defendant shall have Leon held to bail upon a writ of 
capia~< ad satil<jaciendum, that body did not mean what it said, uor did it 
intend to say what it did. But the ll'giHlaturc evidently intended to say, 
unless the defendant shall have bc('n held to bail upon a writ of capias ad 
respoudendum. A capias of this character is a v.Tit commanding the sheriff to 
take the body of tho defendant, if he may be found in his bailiwick or county, 
and him safely keep, so that he may have him in court on the day of the 
return to answer to the plaintiff of a plea of debt, trespass, etc., as the case 
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may be. * * * This construction of the statute renders it consistent, 
harmonious and intelligent, but should it be construed literally as it reads, 
then no intelligent meaning can be gathered from it * * * Statutes 
must be interpreted according to the intent and meaning, and not always 
according to the letter. A thing within the intention is within the statute, 
though not within the letter; and a thing within the btter is not within 
the statute unless within the intention. * * * We are of the opinion 
that in the construction of the section of the statute, supra, the words ad sat
isfaciendum should be rejected, and the words ad respondendum should be inser
ted in their stead." 

In the case of Ex parte Hedley, 31 Calif. 108, the last branch of the syllabus reads: 

"Where there is an evident mistake in the use of a word in a section of a 
statute, and it is apparent what was the word intended, it will be read as though 
the intended word was inserted." 

The court on page 114 says: 

"The word 'without' occurs twice in this provision, but it is apparent 
that in the instance in which it is used last, the word ',vithin' was the word 
really intended. The provision must therefore be so read." 

A number of decisions in our own state also follows the above view. In Sawyer 
v. State ex rei., etc., 45 0. S. 343, the act of the legislature created a new judicial cir
cuit district and provided for three additional circuit judges, one for the new eighth 
and two for the old sixth circuit, and contained a provision that such additional judges 
should be elected "on the first Tuesday of November next," but there was no ma
chinery for holding such election nor was there any adequate machinery to be found 
in any of the general provisions of the statutes in relation thereto. It was held that 
the clause fixing the time for the election of the new judges was surplusage, should 
be disregarded and the general provisions of the statutes for the election of circuit 
judges on the first Tuesday after the first Monday in November applied to such new 
judeships. 

Owen, C. J., in delivering the opinion, quoted from Moore v. Given, 39 0. S. 
663, as follows: 

"That the law does not require vain, absurd or impossible things of 
men is one of its favorite maxims; and it is the plain duty of the courts, in 
the interpretation of a statute, unless restrained by the rigid and inflexible 
letter of it, to lean most strongly to that view which will avoid absurd con
sequences, injustice and even great inconvenience; for none of these can be 
presumed to have been within the legislative intent." 

In the case of Tracy v. Card. 2 0. S. 431, Thurman, J., delivering the opinion 
of the court, said: 

"While, on the one hand, the judiciary should be careful not to make 
its office of expounding statutes a cloak for the exercise of legislative power, 
on the other hand, it is equally bound not to stick in the mere letter of a law, 
but rather to seek for its reason and spirit, in the mischief that required a 
remedy and the general scope of the legislation designed to effect it." 

In the last above mentioned case the word "administrator" was by construction 
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incorporah·d into an act and inserted after the word "executor," as this seemed to 
the court to be within the clear lPgislative intPnt. 

In State ex rei. v. Atchibald, Sheriff, 52 0. S., page 1, the act of the legislature 
proYic!cd th::.: a :;llctu~or ":shdl Lc ckctcd on the first Tuesday after the second 1\lon
bay in Xovembcr," but the court held that there was a mistake and that the statute 
meant that the clcctiun sl:uuld be held on the first Tuc.sday after the first Monday 
in November, as is provided by law. On page 9 the court uses the following language: 

"If thPrP iR Rnch error or mistake, and the intention of the legislature can 
be ascertained, the error or mistake should he rorr~rted by the court." 

An almost enulcRR line of anthoritiPR is cited along the above line by text writers 
and in the uigests, but the above is sufficLnt, we think, for this opinion. 

Following the principles above set forth as to the construction of said section 
4726-1, I advise you that the word "three" which precedes "years" in the phrase 
"three members to serve for three years," shall be rcau "four" so that the whole phrase 
in relation thereto will rcau "shall elect two members of the boaru of education for 
two years and three members to serv J for four years, and at the proper elections there
after their successors shall be elected for four years." 

971. 

Very truly yours, 
JosErH McGHEE, 

Attorney-General. 

STATE HIGHWAY DEPARniENT-1\IAY NOT FURNISH ASSISTANCE TO 
COUNTY SURVEYORS TO PREPARE MAPS-HOW COUNTY SURVEYOR 
::\lAY OBTAIN ASSISTAXCE TO PEHFORM SAID WORK-ENGINEER 
FROM STATE IIIGHWAY DEPARTMENT MAY BE HIRED BY COUNTY 
HURVEYOR. 

1. The state highway department has no authority to furnish assistance tu lhe county 
sun•eyurs in the preparation of the maps provided for under section 1187 G. C. and pay 
for such assistance out uf the funds appropriated for the expense.~ of the state highway 
department. 

2. Under .~ections 27S7 and 27R8 G. C. (107 0. L. 70), the county surz·eyor is 
authorized to employ the ucccN.~ary assistant.~ and droughtsmcn to enable him to prepare .mid 
maps, with the condition tha! the total amount expended by him for all office help does not 
exceed the amount allou-cd by the co1mly cum missioners of his county or the common 71lcas 
court therenf. 

3. A county surtcyor can employ an cnginca cnuuecterl with the state highu·ay de
partment, to assist him, aml pay him for said ser1ricc.~, prorided the work done by .~aid 
engineer is performed out.~idc •1 bu.~iru·.~s hours and at such times a.~ in no u·ay to interfere 
with the duties which he awe.~ the .~tate. 

CoLc~mrl', Omo, January 28, 1Ul8 . 

. 
BoN. CLINTON CowEN, State lligl11my Commissioner, Columlm.,, Ohio. 

DEAR Sm:-1 have your communit>ation of January R, lUlS, which reads as 
follows: 

"I uesire to have your opinion as to whether or not this uepartment can 
ll'gally expend money for the hire of extra help for making, or for correcting, 
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county highway maps which are required to be made, or corrected, by the 
county surveyor under the provisions of section 1187 G. C., but which the 
surveyor is unable to furnish to the satisfaction of this department, (1) from 
funds which are appropriated by the legislature for the maintenance of the 
state highway department, and (2) from funds which are allowed by the 
emergency board for mapping work in conn:!ction with the preparation of 
maps under the provisions of sections 2284-1 and 2284-2. 

In case this department is unable to secure timely, or reliable, or satis
factory mapping work under the provisions of section 1187 G. C., what legal 
recourse would you suggest in order to prevent busy, or delinquent, or in
competent county surveyors from holding up the publication of such maps 
as is contemplated under the provisions of sections 2284-1 and 2284-2? 

Also I desire your opinion on the following point: Would it be legal 
and proper for a county surveyor to temporarily hire and pay an engineer 
who is regularly employed in the state highway department, for the purpose 
of having him make a county highway map, which said surveyor is required 
to make under the provisions of section 1187 G. C., with the understanding 
that the time put in by such engineer would be extra time outside of the 
required eight hours per day service rendered to this department?" 

Briefly stated, your question is as to whether the state highway department would 
be permitted to furnish assistance to the county surveyors in connection with their 
duties as set out in section 1187 G. C., and pay those who render assistance out of 
funds appropriated either by the legislature for the maintenance of the state highway 
department, or by the emergency board for the making of maps; and if the state de
partment can not do this, whether a county surveyor would be permitted to employ 
an engineer in the state highway department, and pay him for his services, provided 
said services were renderd outside of business hours. 

Section 1187 G. C. reads as follows: 

"The state highway commissioner or chief highway engineer, may call 
upon the county highway superintendent, at any time, to furnish a map or 
maps of of the county showing distinctly the location of any rivers, rail
roads, streams, township lines, cities, villages, public highways and deposits 
of road material, together with any other information that may be required 
by said commissioner or engineer. Such information shall be furnished in 
such form as the state highway commissioner may require. A copy of such 
maps, plats' or other information shall be kept on file in the office of the 
county highway superintendent." 

This section provides that the maps must be furnished by the county surveyor, 
complete; that is, the maps must contain the information in such form as the state 
highway commissioner may require. This makes it obligatory upon the county 
surveyor to furnish the state highway commissioner with maps of the kind and char
acter suggested by said commissioner. This work becomes a part of the duties of 
the office of the county surveyor, just the same as any other duties which the sur
veyor is required by law to perform. The maps so furnished should conform to the 
regulations of the highway commissioner. 

Hence, inasmuch as these are duties which rest with the county surveyors, the 
state highway commissioner is not required to furnish or assist in furnishing said 
maps. Such is not a part of the dutbs of said commissioner. Therefore he would 
not be authorized to assist in doing said work. If he is not authorized to assist in 
doi::g the work, he could not pay for the assistance rendered, out of moneys appro-
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priated for the maintenance of his department, or from any funds provided for 
him by the emergency hoard to enable him to perform the duties devolving upon 
him under sections 2284-1 and 2284-2 G. C. 

The next question to be considered is whether the county surveyor could em
ploy assistants to assist in the preparation of said maps. Sections 2787 and 2788 
G. C. (107 0. L. 70) control the matter of assistants to the county surveyor. 

Said section 2787 provides that the county surveyor shall file with the county 
commissioners of each county a statement of the number of all necessary assistants, 
deputies, draughtsmen, inspectors, clerks or employes in his office for the year be
ginning on the first Monday of September next succeeding his report and their ag· 
gregate compensation. 

Section 2788 provides that: 

"The county surveyor shall appoint such assistants, deputies, draughts
men, inspectors, clerks or employes as he deems necessary for the proper 
performa,nce of the duties of his office, Jlnd fix their compensation * * * " 

There is hut one condition attached to the right of the county surveyor to ap
point the necessary assistants, deputies, etc., viz., that the total compensation paid 
by him for office help must not exceed in the aggregate the amount fixed therefor 
hy the county commissioners or allowed by a judge of the court of common pleas of 
the county. 

From the provisions of these two sections, it is my opinion that a county sur
veyor could employ assistants or draughtsmen to help him in the preparation of maps 
specified in section 1187 G. C., and pay for the services so rendered, under the con
dition that tha total amount paid for all office help shall not exceed the amount al
lowed by the county commissioners or the common pleas court of the county. 

If this be true, we can pass to the next question which naturally arises, as to 
whether a county surveyor can under the law employ an engineer who is regularly in 
the employment of the state highway commissioner, to assist him in the making of 
said maps, provided the work is done by the engineer outside of business hours; or 
possibly the question had better be stated in this form: Whether such an engineer 
would be authorized to accept such employment, if performed under the above men
.tioned conditions. 

There is no statutory provision to the effect that the engineers in the employ
ment of the state highway department shall devote their entire time to the duties 
of their office, and there is no provision of law which forbids said engineers from ac
cepting the employment outside of business hours or outside of the time which they 
owe the state under the rules and regulations of the state highway department. 

Under practically similar provisions of law I held in opinion No. 969 that a deputy 
county surveyor could, outside of business hours, accept employment from munici
palities or private individuals, provided it be done under such circumstances and 
conditions as not to interfere with the performance of his duties in the surveyor's 
department. In rendering this opinion I concurred in an opinion rendered by my 
predecessor, Hon. Edward C. Turner on May 4, 1916, to Hon. T. B. Jarvis, Prose
cuting attorney, Mansfield, Ohio, and found in Vol. I, Opinions of the Attorney
General for 1916, p. 769. The last branch of the syllabus of said opinion reads as 
follows: 

"A deputy county surveyor or an employe in the county ,urveyor's 
offif'e may lawfully perform services for a municipality or for a private in
dividual and be compensated therefor, provided all the work for such munici
pality or private individual is performed outside of business hours, and with 
the further qualification that the amount of time devoted to such outside work 

7-Vol. I-A. G. 
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must not bt- so large as to interfere in any way with the performance of public 
duties or impair in any measure the efficiency of the deputy or employe." 

On page 771 l\Ir. Turner used the following language: 

"It should also be observed that it is within the power of the county 
surveyor to prevent abuses along this line, and it is the duty of that official 
to see that his deputies and assistants do not perform work for third persons 
during business hours or devote to such work an amount of time such as to 
interfere with the performance of public duties or impair the efficiency of 
the service due the county." 

While I concurred in this opinion of Mr. Turner, yet I held that the limitations 
and restrictions therein set out by him should be strictly followed by the county sur
veyors and their deputies, when the deputies accept private employment or employ
ment with municipalities. 

I am of the opinion that the principle of law relating to county surveyors and 
their deputies would apply to the matter about which you inquire, and that an engi
neer of your department might be employed by a county surveyor to assist him in 
making such maps as might be required by your department, and that he can be paid 
by the county survr,yor for the services so rendered, under the limitations above set 
out. But I believe that the services rendered should be kept strictly within the con
ditions and under the terms set out in tho above quoted opinion of my predecessor, 
and that you, as the head of the state highway department, should exercise such can 
that the duties which the engineers owe the state will not be impaired to any excent 
because of the assistance they render the county surveyors in the preparation of said 
maps. Very truly yours, 

972. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-CONTRACT BETWEEN BOARD OF TRUSTEES OF KENT 
STATE NORl\IAL COLLEGE AXD HERWIG & GRAU. 

CoLUMBus, Omo, January 28, 1918. 

HoN. JoHN E. McGILIREY, President, Kent State Normal College, Kent, Ohio. 

DEAR Sm:-I have carefully examined the contract entered into between the 
board of trustees of the Kent state normal college and Kerwig & Grau, of Kent, Ohio, 
for the installing of heating plant equipment in Merrill hall, said contract having boon 
entered into on the 15th day of January, 1918, and calling for the sum of :511,164.00. 
I have also examined the bond securing said contract. 

Finding the contract and bond to be in compliance with law and having received 
the certificate of the auditor of state that there are funds sufficient for the payment 
of the same, I have this day approved the contract and filed the same, together with 
the bond, in the office of the auditor of state. 

I am herewith returning you the other bids which were submitt£d to me. 
Very truly yours, 

JOSEPH l\lcGHEE, 
Allorncy-General. 
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973. 

LAW RELATING TO DOG TAX DOES NOT CREATE ANY NEW OR DIF
FERENT KIND OF A DEPT:TY SHERIFF-COl\IMISSIONERS RE
QriRED TO TAKE ADDITIONAL SERVICE INTO ACCOT:NT WEEN 
FIXING DEPUTY HIRE. 

The act of the legislature in reference to the dog lax and requiring the county commis
sioners to prwidc for the employment of deputy ~Jheriffs necessary to enforce the prorisions 
thereof, doe.~ not Cr('(lle any new deputy or different l:ind of deputy fr01n those already ex
isting. The sheriff is required to perform the services necessary to enforce the act and 
this he does by himself or through regular deputies. 

The provi~>ions require the county c01nmissioners to take the additional senices into 
account when fixing the amO'Unt of deputy hire allou·ed the sheriff in the regular manner. 

CoLUMBus, Omo, January 29, 1918. 

RoN. JOHN V. C.urrBELL, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR StR:-On December 22, 1917, you addressed the following request to this 
office for an opinion: 

"Will you kindly advise me what is meant by that provision of section 
5652-8 General Code relating to the registration of dogs as amended in 107 
0. L. at page 536, which reads as follows: 

'The eounty commissioners shall provide for thn employmmt of deputy 
sheriffs necessary to enforce the provisions of this act.' 

I am in doubt, first, as to whether these deputies are to be appointed 
by the sheriff as those provided under section 2830 or appointed in a different 
manner and when appointed are they special deputies for a particular purpose 
who can not be used interchangeably with the deputies regularly appointed 
unc!P.r section 2830 for general purposes in the sheriff's office. 

Second. Are the deputies provided for in this act to be paid in the same 
manner as the deputies regularly appointed under section 283~ut of the 
sheriff's fee fund~r in some other manner and out of some other fund? 

Third. Docs the language 'shall provide for the employment of deputy 
Rheriffs' mean that the county commissioners shall make an allowance for 
the compensation of these extra or additional deputies made necessary by 
the additional burden caRt upon the sheriff hy reason of this law pc>rtaining 
to dogs, when they fix the aggregate sum to be expended for deputies, etc., 
for the year commencing January 1st and thereafter under section 2980 of 
the G;)nnal Code?" 

On Decemb!'r Iii, 1917, I addressed an opinion to lion. Perry Smith, prosecuting 
attorm•y of 1\luRkinp;um county, in which a greater part of what you ask is answered, 
and a copy of that opinion is herewith enclosed to you. 

You ask three questions. The first relates to the manne;r of appointing the 
deputies to the sheriff to carry out the provisions of this act and is fully answered 
in the opinion rcf(;rred to. 

A diHcussion of your second question taken in connection with the same opinion 
will render any discussion unnecessary as to your third. Let us therefore address 
the di<>cussion to your second question-whether the deputits are to be paid in the 
manner already provided fur th · pay of deputy sheriffs out of the sheriff's fee fund 
or in some other manner. 
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These deputies are not different from other deputies. To state it more correctly, 
there is no deputy provided by law specially to perform the duties required by this 
statute. Those duties are to be performed by the sheriff. Section 7 of the act (sec
tion 5652-7 G. C.) states: 

"County sheriffs shall seize and impound all dogs * * *" 

The same section contains the following: 

"Upon affidavit made before a justice of the peace, that a dog more than 
three months of age and not kept constantly confined in a registered dog 
kennel is not wearing a valid registration tag and is at large, or is kept har
boured in his township, such justice of the peac~ shall forthwith order the 
sheriff of the county to seize and impound such animal. Thereupon such 
sheriff shall immediately seize and impound such dog so complained of. Such 
sheriff shall forthwith give notice to the owner of such dog, if such owner be 
known to the sheriff, that such dog has been impounded, and that the same 
will be sold or destroyed if not redeemed within four days. If the owner of 
such dog be not known to the sheriff, he shall post a notice in the county 
court house," etc. 

All of the duties as to seizing dogs and disposing of them arc contained in this 
section, and no mention is made of anybody but the sheriff, who is directly referred 
to five times. Immediately following this is section 8 (section 5652-8 G. C.) making 
provision for the employment of deputy sheriffs necessary to enforce the provisiona 
of the act. 

Now it is perfectly plain that the sheriff would not in all counties do this dog 
catching, etc., himself, but would do it by deputy, so that taking the two sections 
together, and the whole act for that matta, it is plain that there are to be no special 
deputies for this particular duty. If the sheriff gets another deputy on the strength 
of this law he would be simply a deputy like any other deputy. If the sheriff sees 
fit to assign this branch of work to one particular deputy no objection is apparent, 
but that would in no manner change the legal status of a sheriff or any of his deputies. 
These deputies, if they be appointed, being the same as other ordinary deputies it 
remains to determine whether the provisions requiring the commissioners to provide 
for their employment means that it is to be provided for in any other manner or at 
any other time than with refer.:mce to other deputies. The statute itself is silent as 
to any such difference. The whole act simply provides additional duties for the sheriff 
not theretofore done which might require additional deputy hire. These duties are 
to be performed by the sheriff and by ordinary deputies. No express statement is 
contained in the law that the provision for deputies is to be in any other manner than 
that already specifically provided. 

Therefore, on the plain rules of interpretation the case is presented of the appli
cation of a law already in force to new cases provided by a new law but coming within 
the general terms of the old, and the statute would be construed to mean that the 
commissioners in making the annual provision for deputies of the sheriff would take 
this work into account. This might be thought to leave the present season unpro
vided for and the provision might be construed as meaning that special provision 
was to be made this year to carry the law into effect, and that this particular provision 
would have no permanent effect inasmuch as in the nature of the case it is necessary 
for the commissioners to consider all of the duties of the sheriff when annually making 
provision for deputies. However, an examination shows that there is nothing in the 
nature of this particular case requiring this unusual interpretation. Although this 
act becamea law and went into force ninety days after the thirty-first of March, by 
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its terms nothing is to be done under it until this January. The first registration 
is to occur on the first of .January after the passage of the act, which is New Years, 
1918. The last of July was the last opportunity to submit the act to a referendum, 
and in fact it is well known to every one that there can not be a referendum unless 
measures toward that end are taken some weeks in advance of the going into effect 
of the law. 

The provision of section 2980 General Code is: 

"On the twentieth of each November such officer shall prepare and file 
with the county commissionerR a detailed statement of the probable amount 
necessary to be expended for deputies * * * of their respective offices, 
Rhowing in detnil the requirements of their offices for the year beginning 
January 1st next thereafter with the sworn statement of the amount ex
pended by them for such assistants for the preceding year. Not later than 
five days after the filing of such statement, the county commissioners shall 
fix an aggregate sum to be expended for such period for the compensation of 
such deputies. * * * " 

So that the commissioners must take this duty into account in fixing the amount 
for the sheriff's deputy hire. A difficulty may be presented by section 2980-1 General 
Code, which begins as follows: 

"The aggregate sum so fixed by the county commiSSioners to be ex
pended in any year for the compensation of such deputies * * * shall 
not exr.eed for any . * * * sheriff's office * * * an aggregate amount 
to be ascertained by computing thirty pe'r cent. on the first two thousand 
dollars * * *" (and a sliding scale for higher amounts). 

If this language were effective it might in some instances leave an insufficient 
amount if the maximum was fixed by law without regard to these new duties. How
ever, if the amount turns out insufficient the statute proceeds: 

"said officer shall make application to a judge of the court of common pleas 
of the county wherein such officer was elected; and thereupon such judge shall 
hear said application and * * * he may allow such a sum of money as 
he deems necessary to pay the salary of such deputy, deputies, * * * 
and thereupon the board of county commissioners shall transfer from the 
general county fund, to such officers' fee fund, such sum of money as may 
be necessary to pay said salary or salaries." 

Here is the regular place in the provisions already made for the board of county 
commissioners to do the thing required in the new ac't, viz., provide for the employ
ment of deputy sheriffs necessary to enforce the provisions of this act. The fact 
that the maximum which the commissioners may allow is not based upon :my of the 
fees for duties undl:r the new act would be a sufficient reason for the judge allowing 
an additional amount if such maximum amount was insufficient. 

It might be further observed that the new statute as to the money collected 
thereunder do£'s not place it in the fcc fund. f'ection 13 of the act (section 5652-13 
G. C.) prov des that the registration fees shall constitute a Rpccial fund known as the 
dog and kennel fund which shall he dL~poscd of by defraying the cost of registration 
and by the paymcut of animal claims. Section 12 (section 5652-12 G. C.) provides: 

"All costs collected under the provisions of sections 5652-10 and 5G52-ll 
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shall be deposited in the county treasury and placed to the credit of the county 
general fund." 

So that none of these funds go into the fee fund. This, however, will not affect 
the maximum which the commissioners may allow for deputy hire, as under section 
2980-1 G. C. the percentage is calculated on the "fees, costs, percentages, penalties, 
allowances and other perquisites collected for the use of the county in any such office 
for official services during the year ending September thirtieth next preceding the 
time of fixing such aggregate sum;" so that next year there will have been nine months 
of all such fees to be taken into computation. This may require additional calcu
lation and bookkeeping, as the fee fund proper will not show the amount upon which 
the maximum is to be computed. This is, however, relieved by the provisions of 
section 2982 G. C., which provides: 

"Each of such officers shall keep full and regular accounts of all official 
fees, costs, percentages, penalti'c's, allowances or other perquisites charged 
or collected by him, and such accounts shall be records of the offices, shall 
belong to the county, and shall be transmitted by such officer to his suc
cessor in office. * * *" 

It is further provided that such accounts shall be subject to scrutiny by the com
missioners and by the judges of the court of common pleas or any person appointed 
for that purpose by the judges, etc.; so that in each instance there is a public record 
convenient for fixing the amount. 

I have called attention to all these various intricate provisions not because they 
have such necessary influence upon the construction of the statute or the determi
nation of the question involved, but because they show that every detail will work 
out satisfactorily with no change in the existing method of sekcting; and paying dep
uties. 

974. 

Very truly yours, 
.JOSEPH McGHEE, 

Attorney-General. 

APPROVAL-BOND ISSUE OF THE BOARD OF EDUCATION OF BIRMING
HAM RURAL SCHOOL DISTRICT, ERIE COUNTY. 

CoLUMBuR, Omo, January 29, 1918. 

Indu.~trial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE: Bonds of Birmingham rural school district, Erie county, Ohio, 
in the sum of $5,000.00, on a vote of the electors, for the purpose of com
pleting and equipping school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the board 
of education and other officers of Birmingham rural school district relating to the 
above bond issue, and find said proceedings to be in accordance with the provisions 
of the General Code of Ohio relative to bond issues of this kind. 
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I am therefore of the opinion that propPrly prPpared bonds rowring this issue 
will, when signed by the proper officers and delivered, constitute valid and binding 
obligations of said school district. 

The bond form submitted as a part of the transrript is not entirely sati~fadory 
to this department and I am thPrefore holding the transcript until a satisfactory bond 
form is submitted and approved. 

975. 

Very truly yourR, 
Jor-ErH l\JcGHEE, 

Attorney-General. 

"FOR THE YEAR 1911"-FOUXD IX SECTIOX 3001 l\IEAXS OFFICIAL 
YEAR OF COUNTY COMMISSIONERS. 

'l'he phrase "for the year 1911" as found in section 3001 G. C. means official year 
of county c:~mmiN.~ioners beginning third Monday of September, 1910, following State 
v. Leu.:is, 15 0. N. P., n. s., 582. 

CoLUMBus, OHIO, January 29, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your letter of December 11th, in which you request my 

opinion as follows: 

"We wish to call your attention to what we believe to be a legislative 
blunder in the language of the first part of seP-tion 3001, G. C., as amended 
102 0. L., 514. Prior to the amendment of this section there was no ambig
uity as to how the salary of a county commissioner should be based. This 
section as amended seems to fix a minimum of $900.00, and seems to direct 
the compensation to be pairl upon the value of the duplicate as it was on 
December 20, 1911, hut if you will re:1d further down you will find a proviso 
that says that the compensation shall not be greater than 115 per cent. of the 
salary paid for the ye:1r 1911. Does this latter expression refer to the ralendar 
year of 1911, or does it refer to the official year ending on the third Monday 
of September, 1911? The bureau's attitud:) has been that the minimum of 
of $900.00, as provided in the amendment of the section, is inoperative be
cause of the proviso just spoken of, presuming, of course, that the year 1911 
means the official year ending on the third Monday of September, 1911. 

In order to understand our attitude we must go hack to the enactment 
of l\Iay, 1!J04, when the county commiRRioners were pla!'ed upon a salary 
inst<'ad of a per diem. The law provided that the salary should be based upon 
the value of the duplicate as it was on the 20th day of December of the next 
preceding year. It was held that the law fixing the salary of the commissionLrs 
became immediately operative; hence, in order to baRe the salary it was 
necessary to usc the value of the duplicatt as it was on December 20th, 1903, 
which fixed the salary from May, 1904, until the third Monday of Septem
ber, 1905. The value of tho duplicate as it was on December 20, 1904, there
fore, fixed the salary from tho third Monday of Hcptember, l!J05, to the 
third Monday of September, 1906. The dupli!'atc for December 20, 1905, 
fixed the salary from the third Monday of ScptPmher, Hl06, to the third 
Monday of September, 1907. The duplicate for December 20. Hl06, fixed 
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the salary from the third :Monday of September, 1907, to the third ::\Ionday 
of September, 1908. The duplicate for December 20, 1907, fixed the salary 
fro rthe third Monday of September, 1908, to the third ~Ionday of Sep
tember, 1909. The duplicate for December 20, 1908, fixed the salary from 
the third ::\Ionday of September, 1909, to the third ::\Ionday of September, 
1910. The duplicate for December 20, 1909, fixed the salary from the third 
Monday of September, 1910, to the third ::\londay of September, 1911. 

The Smith one per cent. law resulted in the increase of the duplicate 
for the tax year 1911, but it was not intended by the legislature that the 
commissioners should ha' e largely increased salaries by reason of the largely 
increased value of the duplicat3. Therefore, under the law the duplicate for 
the 20th of December, 1909, was the basis for all future time, unless the 
legislature changed the method of payment, plus 15 per cent. Or in other 
words, the salary for the official year ending the third Monday of September, 
1912, and for all future years, should not be more than 115 per cent. of the 
salary paid for the official year ending the third Monday of September, 
1911 (at least that is our interpretation), which, as you will soo, it was neces
sary to base upon the valuil of the duplicate as it was Do~ember 20, 1909. 

In support of this view we call your attention to the case of State v. 
Lewis, 15 0. N. P. (N. S.) 582, and we would like your written opinion upon 
this matter in ordP.r that this department may formulate a definite ruling 
to be observed in all the counties of the state in making a proper basis for the 
salary of county commissioners, at least in such counties where this matter 
has been misunderstood, for all future time, or until there is other legisla
tion .upon this subject." 

Of course the decision to which you refer me is squanly in point. The head note 
of the case is as follows: 

"1. The phrase 'for the year 1911' in section 3001 General Code, as 
amended May 31, 1911 (volume 102, 0. L. 514), means the official year of 
the county commissioners beginning on the third Monday of September, 
1910, and ending on the third Monday of September, 1911; and thl' phrase 
'for the year 1912' means the succeeding official year for said officers, or the 
first year of the term of those commissioners elected in 1910. 

2. The clause 'that the compensation of each county commissioner 
for the year 1912, and each year thereafter, shall not in the aggregate exceed 
115 per cont. of the compensation paid to each county commissioner for the 
year 1911' is a proviso, and controls and overrides the purview or general 
provisions of the act fixing the minimum compensation at nine hundred 
dollars, with an additional compensation of three dollars on each full one 
hundred thousand dollars of the tax duplicate above five million dolh:rs on 
December 20, 1911. 

3. The compensation paid each county commissioner of Adams county, 
Ohio, for the year 1911 being seven hundred and fifty dollars, it follows that 
the c:>mpensation of each county commissioner beginning the term on the 
third Monday of September, 1!)11, and thereafter is but eight hundred and 
sixty-two dollars and fifty cents, and any amount drawn from the county 
treasury above that sum must be refunded." 

The opinion of Corn, J., is well.reason~d and is adequately epitomized in the 
head note which has been quoted. To follow this decision is to decide your ques
tion. I would not fool justified in rejecting it as a conclusive determination of tn, 
question except upon rather clear and convincing grounds. The learned judge had 
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the benefit of the argumPnts of wunsel, which have been denied me. The question 
itself, to be sure, is not free from doubt and I am not satisfied as a matter of first im
pression that the decision is correct. Nevertheless it is the decision of the common 
pleas court, and I am disposed to follow it; the very doubtful nature of the question 
is one of the reasons which impels me to do so. Another is the fact that the question 
was decided in one of the counties whc·re the situation was most acute. If it has not 
been followrd in that cot:nty the failure to follow it is, in my judgmPnt, morally rep
rehensible. After its rendition, county corrmissioncrs who accepted office therein 
must have known of it, and the county auditors must, likcwisJ, have been cognizant 
of what took place. To go on receiving and paying their salaries at the rate which 
had been condemned by th<} common piers court docs not appeal to me as proper 
official conduct. 

Of course tho qu'lstion is not res judicata, even in the county where the case was 
heard; neither docs th'l rule of st1re dqcisis have application, so a court, for example, 
would nece~s~rily be bound by such a decision. But something like the rule of stare 
decisis ought, in my judgment, to govern the conduct of executive officers under such 
circumstances. In that chs3 of officl)rS I find mysdf. 

Therefore, without greJ.ter consideration upon the merits of the question than 
enough to satisfy me that plausible ground existed for reaching the conclusion arrived 
at by Judge Corn, and supported argumentatively by the bureau, I advise that in your 
supervision of the accounts of the county officers of the state you should follow that 
rule. 

976. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-CONTRACT BETWEEN BOARD OF TRUSTEES OF OHIO 
STATE UNIVERSITY AND THE GRAVES & MARSHALL COMPANY. 

CoLuMBus, OHio, January 30, 1918. 

RoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, 
Columbus, Ohio. 

DEAR SJR:-I have examined the contract submitted by you, which colltract 
was entered into on the 20th day of December, l!H 7, between the board of trustees 
of Ohio State Uuniversity and The Graves & Marshall Company, of Dayton, Ohio, 
for the construction and completion of breeching for boilers in the new power house 
on the Ohio State Univetsity campus, for the sum of $3,389.00, together with the bond 
securing the same, and finding the same to be in compliance with law, have this day 
approved the same, and having received from the auditor of state a certificate that 
there is money avai!,tble for the purpose, hav ~ this day filed the said contract and 
bond with the auditor of state. 

Vr·ry truly yours, 
JosEPH McGHEE, 

A llorney-General. 



202 OPINIONS 

977. 

APPROVAL-BOND ISSUE OF COUNTY COMMISSIONERS OF LICKING 
COUNTY. 

CoLu~mus, Omo, January 30, 1918. 

Industrial Commission' of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE: Bonds of Licking county, Ohio, in tho sum of $75,000.00, for tho 
purpose of funding certain indebtedness, bonded and otherwise, of said 
county which tho said county is unable to pay by reason of its limits of taxa
tion. 

hav ~ carefully examined the corrected transcript of the proceedings of the board 
of county commissioners of Licking county. Ohio, relating to the above bond issue 
and find tho same to be in accord with thcl provisions of the General Code of Ohio 
relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds will, when the same 
are properly signed and delivered, constitute valid and binding obligations of said 
county. 

No bond form covering said issue was submitted with tho transcript, and I am 
therefore retaining said transcript until said bond form is submitted and approved 
by this department. 

978. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

DISAPPROVAL-BOND ISSUE OF THE COMMISSIONERS OF LICKING 
COUNTY. 

CoLuMBus, Omo, January 30, 1918. 

Industria· Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-· 

RE: Bonds of Licking county, Ohio, in tho sum of $4,000.00, for the 
purpose of paying part of the cost and expense of improving county road No. 
25-26 from county road No. 92 to No. 159 in Lima and Jersey townships, 
said county. 

I am h<!rewith retuming, without approval, transcript of tho p oceedings of the 
boartl of county commissioners of Licking county, Ohio, relating to the above bond 
issue. 

The county commissioners have provided for the issue of these bonds for the 
purpose of paying a part of the cost and exp.mse of the improvement of a road pe
titioned for January 10, 1917, under the assumed authority of the Braun road law, 
so-called (sllctions 6956-1 to 6956-15 G. C.). The statutory provisions under the 
authority o ;which this road improvement was initiated Wclre repealed by the legis-
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lature in the enactment of the Cass road law, which went into effect September 6, 
1915, and inasmuch as the petition for this improvement and the proceedings of the 
board of county commissioners thereunder do not conform to any statutory pro
visions now authorizing a hoard of county commissioners to improvn roads upon 
patition, no alternative is prescnt(.d in the consideration of this transcript other than 
to disapprove the bonds and to advise you not to purchase the same. 

979. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE BOARD OF AGRICULTURE-MAY MAKE RULES FOR Till<~ GOV
ERNMENT OF COUNTY AGRICULTURAL SOCIETIES NOT IN CON
FLICT WITH STATUTORY PROVISIONS-INDEPENDENT AGRICUL
TURAL SOCIETIES DEFINED-PUBLIC AID. 

Under the provisions of section 1092 General Code, authorizing the slate board of 
agriculture to make rules for the government of county a(JTicultural societies it is not com
petent to adopt such rules in any manner in conflict with any statutory provision. 

It is not competent to pass a r·ule to have universal application that such county so
ciety may not receive a larger sum from the county treasurer than the amount paid out by 
such society in premiums. 

The independent agricultural society provided for in sect on 9880-1 General Code 
is not different from the regular county or district a(JTicultural society, but draws its public 
aid upon a different basis. 

CoLUMBus, Omo, January 30, 1918. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 

DEAR Sm:-Qn January 7, 1918, you Slnt the following re1uest for an opinion 
to this d partm nt: 

"A number of independent agricultural societies organized under section 
9880-1 have sent in their annual financial reports and others are making 
inqui.ry relative to action necessary to receive state aid under above section. 

Some of these organizations hold their fairs on the streets as a~icul
tural street fairs, others as pumpkin shows and others hold mid-winter shows. 

The total expenditures of some of these societies are less than the state 
aid that they will receive if same be granted. 

Since the amount to be received by the various agricultural societies is 
fixed hy law, would the following rule, if adopted, by the state board of ag
riculture be operative or legal? 

'No certificate shall be issued to any agricultural society for a ~eater 
amount than the total amount paid in premiums by any such society.' 

Are all such societies, when regularly organized, eligible to the per capita 
tax, without regard to amount of premiums offered and paid? 

What constitutes an independent agricultural society in compliance 
with section 9880-1?" 

Your proposed rule must be submitted to the test of the requirements of section 
9880-1 which is as follows: 

"When thirty or more persons, residents of a county, or of a district 
embracing one or more counties, organize themselves into an agricultural 
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society, which adopts a constitution and by-laws, selects the usual and proper 
officers and otherwise conducts its affairs in conformity to law, and the rules 
of the state board of agricultur3, and when such county or district has held 
an annual exhibition in accordance with the three following sections, and 
made proper report to the state board, then, upon the presentation to the 
county auditor, of a certificate from the president of the state board attested 
by the secretary thereof, that the laws of the state and the rules of the board 
have been complied with, the county auditor of each county wherein such 
agricultural societies arc organized, annually shall draw an order on the 
treasurer of the county in favor of the president of the county or district 
agricultural society for a sum equal to two cents to each inhabitant th(.reof, 
on the basis of the last previous national census. The total amount of such 
order shall not in any county exceed eight hundred dollars, and the treasurer 
of the county shall pay it." 

This section, by its express terms, gives the right to the required number of per
sons to organize themselves into an agricultural society, and by proceeding in acco:.-dance 
with its terms, and holding a fair in accordance with the next two succc,ding sections, 
to receive the contribution set out in the statute. 

I say "two succeeding sections" although the statute says "three," but section 
9883 of the General Code is a mere obsolete remnant that is in the chaptc1· only be
cause it is not dropped out. 

Section 9880 General Code is to be read in connection with section 1092, the latter 
section being found in the chapter on the board of agriculture, and providing the au
thority for the board to make rules governing agricultural societies. The section 
reads as follows: 

. "On the first Tuesday after the second Monday of January of each year, 
there bhall be a meeting in Columbus of the board of agriculture of Ohio, 
together with the presidents or other authorized delegates of agricultural 
societies organized under the laws of the state and conducted under the rules 
of the board of agriculture and holding fairs as provided by law, for the pur
pose of deliberation and consultation as to wants, prospects and conditions 
of agriculture throughout the state. The board of agriculture shall provide 
a uniform method for the election of the directors and officers of all (\gri
cultural societies receiving any support whatsoever out of the state or county 
treasuries and provide general rules and regulations under which such agri
cultural societies shall be conducted. At such meeting the reports from 
such agricultural societies shall be delivered to the board of agriculture." 

General authority is given the board here to provide general rules and regula
tionb under which such county agricultural societies shall be conducted. These rule~ 
may supplement and piece out the statutory provisions, but never set them aside. 
The rule of the board of agriculture that is contradictory to the statute is, of course, 
invalid. The statute in this case says that upon the performance of certain conditions 
they • ay receive funds. The conditions substantially arc that the societies must 
comply with the law and with your rules. Now you purport by one of those rules 
to say that they shall not have the fund upon their compliance with the terms of the 
statute and the other rules but this one, and that they shall not receive the contri
bution unless they pay out an equal or greater amount in premiums. It is submitted 
that the statute itself provides the conditions upon which they shall receive the amount, 
and that this rule not being a rule "under which such county agricultural society 
shall be conducted" but instead, a rule that unless it secures certain financial results 
it shall not receive the fund, would be invalid. 
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It would seem to be traveling around in a circle to say that th~y should have 
the money upon compliance with your rules, but that one of those rules is that they 
cannot have the mon.·y. 

This brings us to a further considetation of what are the essential requirements 
to enablJ them to receive it. The first and principal one is that they must 

"organize themselves into an agricultural society." 

This matt.}r is now in litiga.ion in a proceeding in th-, supryme court in which 
thi.; department i.; defending your department from a claim that you should award 
the fund in a particular case and is soon to be argued. 

Our claim is that these persons must organize themselves into a real agricultural 
society,-not to go through the requirements of the statutes as a matter of form for 
the purpose of receiving the fund,-in short that the fund is given to aid the agri
cultural society instead of agricultural societies being formally organized to get the 
fund. 

If we are right in this contention a question of fact arises in each case calling for 
your determination. The rule you propose, although it could not be enforced in 
all cases as such, is undoubtedly a good declaration of policy and seems to be as liberal 
a test as anyone ought to expect or ask. Of course in rare instances untoward cir
cumstances might make a fair an entire failure and in such cases persons honestly 
conducting such fair ought not to be penalized for misfortune, but in ordinary cases 
it would seem like nothing less than brazen effrontery to come u 1 and ask the state 
to pay all the premiums they promised to give at a fair and give them a bonus beside. 
The policy of this law is to give state aid to such fairs to encourage the local societies 
to put their own shoulders to the wheel and make every effort for success, and not 
simply to give out a gratuity in each instance without regard to what is done locally. 

As to these stree~ fairs and pumpkin shows you mention it is doubtful whether 
they are within the spirit and intent of the act. You will probably have no difficulty 
in dealing with them, however, as it will be almost impossible for these organizations 
to comply with the provisions of these statutes, or if they succeed in that it could 
be rendyred absolutely impossible for them to comply with the proper rubs your board 
might make. 

A categorical answer to your question, however, as to your proposed rule would 
have to be in the negative, but it is trusted that the above considerations should be 
of some assistance to you in giving it a practical enforcement. 

You ask another question: 

"What constitutes an independent agricultural society in compliance 
with section 9880-1?" 

The word "independent" as used in this section seems to have no special signif
ication or if any the wrong one for the object of the statute is to get some financial 
aid for the fair on which it may depend. The substantive part of this act is mostly 
a repetition of section 9880; the difference comes in in the amount of the bonus and 
this seems to have been the object of enacting the new section. It is here seen that 
the section recognizes the existence of a second fair in a county or of another fair in a 
district composed of counties each of which already has a fair and the word "inde
pendent" seems to have been used to express this idea. This is indicated in the pro
vision that where the fund is to be distributed by different counties it "shall be equal 
to an average amount paid to several county fair boards"-that is to say, that the 
amount received by these fairs is to be ascertained by adding together the amoun~ 
paid to other fairs in the district and dividing that sum by the number of fairs and this 
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amount being ascertained it is then to be divided among the different counties in 
proportion to their populations, so that your question, "what constitutes such inde
pendent society" is answered by stating how they arrive at the amount that they arc 
to receive. The independent society is constituted, so to speak, just like the other 
societies already receiving the subsidy before this enactment. 

There seems to have been a notion in the legislative mind that but one society 
in a county could receive this aid, and if that notion were correct this authorizes a 
second or possibly an indefinite number to receive the contribution. 

There is one other important feature of this section. It only takes in societies 
that have existed prior to 1915. The section begins: 

"9880 1. When thirty or more persons, residents of a county, or of 
contiguous counties not to exceed three are organized into an independent 
agricultural society that has held annual fairs for agricultural advancement 
previous to January first, 1915, and when such independent society has held 
an annual exhibition," etc. (returning to the language of theprincipal sec
tion). 

The sub-section was passed May 5, 1915, and it will be observed not only made 
no provision for the future organization of such fairs, but if any had been formed in 
the preceding four months and four days, discriminated against them and left them 
out. These,. then, whose existence began since that date, can receive no financial 
aid from the county. They are of the same family as the others, but they cannot 
have the same portion as their elder sisters, or a like dowry, but must live up to their 
name and be independent. Your department has no concern with them in respect 
to public aid, for they are dependent on the county or the public for nothing. 

980. 

Very truly yours, 
JosEPH McGHEE, 

Atlorney-General. 

CORPORATIONS-MUTUAL CORPORATIONS NOT STRICTLY FOR BE
NEVOLENT OF CHARITABLE PURPOSES AND HAVING NO CAPITAL 
STOCK MAY ACQUIRE AUTHORITY TO HAVE CAPITAL STOCK BY 
AMENDMENT-FILING FEE-FEE FOR FILING ARTICLES OF INCOR
PORATION OF COMPANIES ORGANIZED NOT FOR PROFIT. 

A corporation organized as a "mutual corporation not strictly for benevolent or char
itable purposes and having no capital stock" may lawfully acquire authority to have a 
capital stock by amendment to its articles of incorporation under section 8719. The fee 
for filing the certificate of such amendment is the same as that for filing other certificates 
of amendment and is not based upon the amount of the capital stock thus acquired, being 
governed by paragraph 9 of section 176 G. C. The procedure for making such amendment 
is the same as that in other cases. 

The fee for filing articles of incorporation of companies organized not for profit but 
having a capital stock is governed by paragraph 1 of section 176 and is the same as that 
exacted of corporations for profit. 

CoLUMBUs, OHio, January 30, 1918. 

HoN. W. D. FuLToN, Secretary of State, Columbus, Ohio. 

DEAR Sra:-1 acknowledge receipt of your letter of January 15, 1918, request
ing my opinion upon the following questions: 
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"The Akron I. 0. 0. F. Company was incorporated October 13, 1917, 
as a corporation not for profit, and paid a fee of $25.00 for filing its articles, 
which evidently was charged by virtue of paragraph 4 of section 176 G. C. 

At the time of the incorporation, it was the intention of the incorpo
rators to have a pruvision in their articles for $100,000 capital stock, but 
through oversight it was left out. It is the desire of the company now to 
make provision for $100,000 capital stock. 

If this is done by virtue of section 8719 of the General Code, amending 
the articles, what fcc should be charged and what course of procedure should 
be followed? 

Kindly advise us in regard to the question, in view of the following pro
visions of section 176 of the General Code: Paragraph 1, paragraph 5 so far 
as it relates to 'corporations not organized for profit and not mutual in char
acter,' and paragraph 9. 

In giving your opinion, also advise us what is the proper fee to be charged 
for a corporation organized not for profit and not mutual in character, having 
a cupital stock. Is the fee for filing articles of such a corporation to be 
governed by paragraph 1 or paragraph 5 of section 176 G. C.?" 

207 

You do not appear to raise any question as to the legality of inserting in the arti
cles of incorporation the provision for a capital stock by amendment thereof. How
ever, I may say that in my judgment this may la.wfully be done. Though section 
8719 has been recently am~nded in 107 0. L. 414, nothing in said amendment affects 
the questions thus raised as the new matter inserted in the section thereby does not 
touch the question. However, the section now provides and always has provided 
that there may be added to the articles of incorporation by amendment "anything 
omitted from, or which lawfully may have been provided for originally" with the 
qualification, however, that "the authorized capital stock of a corporation shall not 
be increased or diminished by such amendment." 

It is clear, of course, that a corporation may be organized not for profit without 
a capital stock and that such a corporation may have a capital stock. Snyder, ct al
v. Chamber of Commerce, 53 0. S. 1. Therefore, it would seem to be perfectly law
ful for a corporation not for profit, originally organized without a capital stock, to 
add to its articles of incorporation a provision for a capital stock, unless such an ad
dition would amount to an increase of the authorized capital stock of the corpora
tion within the meaning of the limiting clause in section 8719. The form which your 
questions take suggests the only reason which occurs to me for giving an affirmative 
answer to this qu~stion. It may be that one of the purposes of the legislature in thus 
limiting the functions of an amendment to the articles of incorporation was to make 
sure that the procedure of amendment might not be used to avoid the payment of fees 
which would accrue to the state if other procedure available for an increase of cap
ital stock might be taken. 

When reference is had to the provisions relating to the increase of capital stock, 
section 8698 G. C., it appears that this procedure is available only to corporations 
already having a capital stock. 

Section 176 o~ the General Code hereinafter to be referred to, in referring to the 
fee for filing a certificate of increase of capital stock, must lJe taken, I think, to refer 
to surh certificaks as are authorized hy section 8698. 

From these considerations it follows, I think that the acquisition of a capital 
stock by a corporation not theretofore having any capital stock, through the medium 
of amendment tQ its articles of incorporation, could not be regarded as an increase 
of its authorized capital stock. 
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I therefore conclude that you are right in assuming that it is lawful to acoomplish 
the purposes suggested in your letter by amendment to the articles of incorporation. 

Y obr first question then is as to the fee that should be charged and the course 
of procedure that should be followed. 

I take it that there is no serious question as to the course of procedure that should 
be follbwed, that being outlined in detail by the provisions of sections 8720 to 8723 
inclusive of the General Code and being the same in short as would be followed in 
the case of any amendment to the articles of incorporation of a company not for profit. 
I am advised, however, by letter received from Messrs. Stuart & Stuart, attorneys 
at law of Akron, that under a misconception stock has already been issued by the 
company in question. This would raise the question as to whether or not the meeting 
at which the amendment to the articles is to be adopted should be a stockholders' 
meeting or a members' meeting. In my opinion the meeting should be a meeting 
of members and the membership should be determined in the same manner as the mem
bership of similar corporations not having capital stock would be determined. The 
holders of the prematurely issued stock as such should be ignored in the procedure. 

Coming now to the question respecting the fee I quote the following provisions 
of section 176 of the General Code: 

"The secretary of state shall charge and collect the following fees for 
official services: 

1. For filing articles of incorporation whose capital stock is ten thou
sand dollars or under ten dollars; of a corporation whose capital stock is over 
ten thousand dollars one-tenth of one per cent. upon the authorized capital 
stock of such corporation. 

* * * * * * * * * * 
4. For filing articles of incorporation of a mutual life insurance corpo

ration having no capital stockj or of other mutual corporations not organized 
strictly for benevolent or cha"ritable purposes and having no capital stock 
twenty-five dollars except as hereinafter provided. 

5. For filing articles of incorporation formed for religious, benevolent 
or literary purposes; or of corporations not organized for profit and not mutual 
in their character or of religious or secret societies; or societies or associa
tions composed exclusively of any class of mechanics, express, telegr!!iph, 
railroad or other employes and formed exclusively for the mutual protection 
and relief of members thereof and their families two dollars. 

* * * * * * * * * 
9. For filing an amendment to articles of incorporation twenty cents 

for each hundred words, but in no case less than five dollars. 
* * * * * * * * • ., 

In my opinion neither paragraphs 1, 4 nor 5 as above quoted are applicable to 
the case at hand. Having decided that the proper procedure is a certificate of amend
ment it is plain that the official action required of the secretary of state could in no 
wise be regarded as the filing of articles of incorporation. Inasmuch as each of the 
first three paragraphs above mentioned prescribes a fee for filing articles of incor
poration it is manifest that none of these can apply to the case. It follows neces
sarily that paragraph 9 states the fee which is to be charged. 

Of course this holding makes it possible for a corporation not for profit but in
tending to have a large capital stock to evade the payment of fees which it might 
otherwise be obliged to pay (assuming a given answer to the second question which 
you ask) by incorpomting without a capital stock and then amending its articles so 
as to acquire a capital stock. If this were true, however, it would constitute no ob-
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jection to the result at whirh I have arrived in the legal sense. It would simply b";J 
a possibility which the general assembly in providing for the schedule of fees charge
able by the secretary of state had overlooked. 

Your second question was considered by my predecessor Hon. Edward C. Turner 
in an opinion to the secretary of state under date of May 12, 1915, Opinions of the 
Attorney-General for that year at pag} 719, in which he came to the conclusion that 
paragraph 1 of section 176 governs the filing fee of corporations having a capital stock 
which if they had no capital stock would come under paragraph 5 of the section. Of 
course there is no question as to paragraph 4 thereof as the phrase "having no capital 
stock" ocr.urs therein. The effect of its omission from the second clause of paragraph 
5 was considered by Mr. Turner and accounted for upon grounds with which I agree. 

981. 

Very truly yours, 
JosEI-H McGHEE 

Attorney-General. 

HOW WORN OUT AND BROKEN TOOLS BELONGING TO STATE HIGH
WAY DEPARTMENT MAY BE DISPOSED OF. 

The disposl of worn out and broken tools belonging to the stale highway department 
is had under section 1231 G. C. a'(ld not under section 196-12 G. C., 107 0. L. 425. 

CoLUMBus, Omo, January 31, 1918. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of January 18th, 1918, in which you 
ask my opinion upon the following: 

"Undnr the provisions containnrl in sed.ion 12iH G. C. this department 
has prepared blanks and formulated a plan for the disposal of worn out and 
broken tools. 

We are somewhat uncertain, however, as to our authority to proceed 
under the above section because of a possible conflict with the authority now 
vested in the state purchasipg department, particularly under section 196-12 
G. C., 107 0. L., page 425. 

I therefore respectfully request an opinion from you as to the authority 
of this department with reference to the sale or exchange of machin<'ry, tools 
or equipment which through wear have become unfit for use." 

The question which bothers you arises from the fact that the le~rislature has 
established a state purchasing department giving it certain power and authority to 
purchase necessary supplies and equipment for the different officers and departments 
of the state and at the same time enacted a provision giving to the state highway 
commissioner authority to purchase and sell or exchange certain supplies and equip
ment used in his particular department. Your difficulty arises particularly with 
reference to section 196-12 G. C. (107 0. L. 425) which reads as follows: 

"The state purchasing agent shall establish a state exchange department. 
Whenever any supplies or equipment in any department of the state are not 
required for use in such department or whenever any property of the state 
is to be abandoned or whcn3ver any department of the state is abolished or 
discontinued the officer in charge of such department or property shall notify 
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the state purchasing agent thereof. The state purchasing agent sha!l take 
possession of such supplies or equipment not required for use or property to 
be abandoned and all supplies, equipment, records books and papers of such 
abolished or discontinued department. He shall inventory and appraise 
such property, supplies and equipment and turn over to the auditor of state 
such records, papers and books and a copy of such inventory and appraise
ment. The state purchasing agent shall give the officer, board or commission 
from whom he receives any supplies or equipment not required for use in a 
department, credit upon his account for such appraised value. The state 
purchasing agent may have such supplies or equipment as may com:J into 
his hands repaired and placed in as good condition as good management 
would justify." 

Section 196-7 G. C. of this same act gives the state purchasing department the 
authority to purchase all supplies and equipment for the officers and different de
partments of the state. There are, however, certain departments and officers spe
cifically excepted from the provisions of this act. At the same time that tho legis
lature has made the provisions as set out above in reference to the powers and duties 
of the state purchasing agent, it has provided in section 1231 G. C. that: 

"The state highway commissioner is hereby authorized to sell either at 
private sale, or at public sale, after such notice as he may deem proper, any 
machinery, tools or equipment that through wear have become unfit for use." 

This section also gives him the power to exchange any machinery, {ools or equip
ment for new equipment. Also under the provisions of section 1221 G. C. he is given 
authority to 

"purchase or lease such oilers, trucks, machinery, tools, material and other 
equipm ,nt and supplies as may be necessary" 

for the repair and maintenance of inter-county highways and main market roads; 
and section 1231 G. C., from which a quotation was made above, also provides that 
the state highway commissioner 

"shall have power to purchase such equipment and material and ('mploy 
such labor as may be deemed necessary to execute any work upon said main 
market roads." 

The question now is as to whether tho general provisions found in the act cre
ating the state purchasing department will control in reference to the state highway 
depc.rtmont or whether the special provisions giving the state highway commissioner 
the power to purchase supplies and equipment and to sell or exchange tho same will 
control as to said department. 

In the outset it must he remembered that the act creating the state purchasing 
department is general, applying to all the officers and departments of the state with 
the exceptions therein noted, and of course would include, under ordinary circum
stances, the state highway department; while the provisions of sections 1221 and 1231 
G. C., above quoted, are specific, referring to one department of the state alone. 

The proposition is well established and is universally held by the courts that the 
provisions of a special act will control in reference to a certain matter rather than 
the provisions of a general act which might include the same matter for which pro
vision is made in the special act. 

There is one thing connected with the two acts which we have under consider-
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ation which ought to be particularly noted, and that is that the White-:\Iulcahy law 
of which sections 1221 and 1231 G. C. are a part, and found in 107 0. L. 69, was passed 
on March 20, 1917, and was filed with the secretary of state on :\!arch 2!J, 1!J17; while 
the act creating the state pun·ha~ing department, found in 107 0. L. 422, was passed 
on l\Iarch 21, 1917, and filed with the secretary of state on :\larch 31, 1917. Thus 
it will be seen that the act creating the state purchasing department was passed, filed 
and became a law subsequent to the time the "\\'bite-Mulcahy act was passed, filed and 
became a law. This being the case, the question might arise as to whether the pro
visions of the ~tate purcha~ing act in reference to tho purchase, sale and exchange of 
supplies and equipment, would not repml hy implication the provisions of the Whitc-
1\Iulcahy law, granting power to tho state highway commissioner to purchase and 
sell or exchange supplies and equipment used in the state highway department. 

This question will he easily answered, however, if we remember the proposition 
as set out above that the act ercating the state purchasing department is a general 
act governing all the departments and officers of the state, while the part of the White-
1\Iulcahy act which has to do with the powers of the state highway department in 
reference to the matters under consideration is special in its nature, referring to one 
department only. 

With this in mind let us not~ the law that should prevail. 

Black, in his work on "Statutory Construction," page 116, lays down this propo
sition: 

"As a corollary from the doctrine that implied repeals are not favored, 
it has •come to be an established rule in the construction of statutes that a 
subsequent act, treating a subject in general terms, and not expressly contra
dicting the provisions of a prior special statute, is not to be considered as 
intended to affect the more particular and specific provisions of the earlier 
act, unless it is absolutely necessary so to construe it in order to give its 
words any meaning at all." 

In Crane v. Reeder, 22 Mich. 322, the following proposition is set forth: 

"Where there arc two acts or provisions, one of which is Hpecial and 
particular, and certainly includes the matter in question, and the other 
general, which, if standing alone, would include the same matter and thus 
conflict with the spet'ial act or provision, the special act must be taken as 
intended to constitute an exception to the general-especially when such 
conflicting provisions are contemporaneous in their passage." 

The latter part of the above quoted matter is especially applicable to the matter 
in hand, for the two acts under consideration were passed almost contemporaneously, 
only a day or two intervening between the passage of the acts and the filing of tho 
same with the secretary of state. 

In State ex rel. v. Bishop, treasurer, 41 Mo. 16, the court say: 

"When the mind of tho lcgisl:..ture has been turned to the details of a 
subject and it has acted upon it, a subsequent statute in j!;Cncral terms, or 
touchin!!; the subject in a general manner, and not expres~ly contradicting 
the original act, will not be construed as intended to affect the more par
ticular or positive previous provisions unless it he absolutely necessary so to 
do in order to give any meaning to the words of the later statute. The law 
does not favor a r~>peal of statutes by implication." 
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Our own supreme court in State ex rel. v. The ~Iayor, et al., 14 0. S. 472, lays 
down this proposition in the fifth branch of the syllabus: 

"It is an established rule in the construction of statutes that a subsequent 
statute, treating a subject in general terms, and not expressly contradicting 
the provisions of a prior act, shall not be construed as intended to affect 
more particular and positive provisions of the prior act, unless it be abso
lutely necessary to do so in order to give its words any meaning." 

From all the above it is quite evident what answer should be given to the ques
tion propounded by you. The provisions of the White-Mulcahy act giving your 
department the power and authority to purchase supplies and equipment and to sell 
or exchange the same, should be given force and effect, notwithstanding the prov!sions 
of the act creating the state purchasing department having to do with the same matter, 
viz.: purchasing, selling and exchanging supplies and equipment for the different 
officers and departments of the state. 

Hence, you will govern your acts in reference to the above matters by the pro
visions of the sections of the General Code which apply directly to your department, 
and not by the provisions of the act creating the state purchasing department. 

To be sure the principle herein enunciated applies only to such supplies and such 
equipment in reference to which you are given the specific power and authority to 
purchase, sell or exchange. In other resp()cts your department would be controlled 
by the state purchasing act just the same as arc all other departments of the state. 

982. 

Very truly yours, 
Jo3EPH McGHEE, 

Attorney-General. 

ROAD8-PETITION FOR SAME FILED WITH COUNTY COMMISSIONERS. 

The provisions of sections 6887 to 6889 inc .. G. C. (107 0. L. 73) to a certain 
extent take the place of the provisions of section 6958 G. C. as it stood before the enactmen7 
of the Cass highway act. Said three sections provide for the filing of a petition with the 
board of county commissioners, while section 6958 G. C., prior to this enactment pro
vided for filing a petition with the board of township trustees. 

CoLUMBUS, OHIO, January 31, 1918. 

HoN. RoY R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 
DEAR SIR:-I have your letter of January 19, 1918, which reads as follows: 

"Under section 6950 (6958) G. C., before the enactment of the Cass 
road law, there was a specific provision whereby a person desiring to have 
a township road laid out from his plantation, dwelling house, mill, quarry, 
mine, etc., could petition the township trustees. This statute was repealed 
by the Cass road law. 

What is there, if anything, in the present road law that gives an indi
vidual a right in corresponding cases to petition the township trustees? 
Concretely the question that has arisen is this: 

A,, who owns a farm, has opened a mine over the hill far distant from his 
outlet to the county road, and in a place where it is practically impossible 

& 
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for him to build a roatl up the hill and across his farm to the present outlet. 
Where the mine is located it is a short distance across a field to another public 
road. In the present law I am unable to find any provision that warrants 
the trustees to entertain a petition from said A.'' 

213 

In your communication you refer to scetion G3.)0 G. C. as it stood prior to the 
enactment of the CaRs road law. You undoubtedly had in mind section 6958 G. C., 
which related to the matter you have in mind. 

\Ve will consider what has been the general scheme and plan of the legislature, 
in reference to altering, laying out, changing and vacating roads, prior to and since 
the enactment of the Cass highway law. Prior to said enactment the general scheme 
SJcmed to have been that the county commissioners should have jurisdiction over 
altering, laying out, changing and vacating county roads, as provided in section 6860 
et seq. G. C., and especially in section 6861, which prior to the enactment read as 
follows: 

"Section 6861. Applicants for laying out, altering changing the width 
of, or vacating a county road shall be by petition to the county commission-
ers, * * "· ' 

while section 6860 provided: 

"Section 6860. County roads hereafter laid out and established shall 
not be less than thirty nor more than sixty feet wide. * * * " 

The above quotations apply to county roads only, but when we come to section 
6957 et seq. G. C., as they stood prior to the enactment of the Cass law, we find that 
the township trustees were given jurisdiction in altering, laying out, changing and 
vacating township roads. Section 6957 provided: 

"Section f\\lli7. TownRhip roaciR hPrP.inaftPr lnirl out. and established 
shall not be less than sixteen nor more than sixty feet wide * * * " 

The sections following provided the manner in which township roads might be 
altered, changed or laid out. For instance, section 6973 G. C. provided that: 

"The trustees of a township, upon petition for that purpose, may alter 
or change the direction of a township road * * * " 

The provision to which you refer formed a part of this general scheme, in which 
the township trustees were given jurisdiction over establishing, etc., township roads, 
and was found in section 6958 G. C. and read as follows: 

"Section 6958. A person, desiring to have a township road laid out 
from a plantation, dwelling place, mill or house of public worship, or to the 
cPmetPry, burial-ground or public road, or from one public road to intersect 
another, or from a tract of wild land or timber land, stone quarry, coal mine 
or mineral land, other than petroleum or natural gas land, to a railroad or 
railroad station, or from a railroad station to a township, county or state 
road, or saw-mill, shall petition the trustees of the propPr townHhip, after 
giving thirty days' previous notire thereof, by advertisemPnt posted up in 
three public places within the township, setting forth therein the time when 
the petition is to be presented, the place of beginning of such road, the inter
mediate points, if any, and the place of termination thereof." 
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As hereinbefore stated, this general plan and scheme was radically changed when 
the Cass law was enacted. The power and jurisdiction of the township trustees in 
altering, vacating, establishing and laying out roads seem to have been entirely taken 
away from them and is now in the county commissioners as to all roads excepting 
inter-county highway and main market roads. 

Section 6860 of the Cass Jaw now reads: 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter pro
vided. This power extends to all roads within the county, except the inter
county and main market roads." 

From the fact that the legislature has repealed all those sections which gave 
jurisdiction to the township trustees in locating, establishing, altering, vacating or 
changing the direction of township roads, and has enacted nothing to take the place 
of the sections so repealed, and from the further fact that the county commissioners 
are given jurisdiction over locating, etc., all roads within the county, except inter
county and main market roads, it is clear that the intent of the legislature was that 
the township trustees have no jurisdiction in the matter set out in section 6860. Said 
section was not modified by the White-Mulcahy act which is now the law of the state. 

In making the above general observations, I am not unmindful of the provisions 
of section 3298-1 G. C. (107 0. L. 73), wherein provision is made as follows: 

"* * * The township trustees shall have power to widen, straighten 
or change the direction of any part of a road in connection with the proceed
ings for its improment." 

But it is evident that this power does not extend further than simply to a change 
that may be necessary, due to a road improvement under said section and those fol
lowing. 

We come now directly to the question which you submit, aa to whether there 
is any provision of the Cass highway act or of the White-Mulcahy law, which takes 
the place of the provisions set out in section 6958 G. C. prior to the Cass law. 

Mter a careful study of these two acts, I feel safe in making the statement that 
there is no such provision as that found in section 6958 as it stood prior to the enact
ment of the Cass law, which covers the filing of a petition with the township trustees, 
in which the request is made that a township road be established. 

However, there are provisions very similar to those found in section 6958 as it 
formerly read, which are contained in the chapter of which section 6860 G. C. is now 
a part. Those provisions are found in sections 6887 to 6889 inclusive, G. C. These 
sections were first enacted as a part of the Cass act, and in accordance with the gen
eral scheme of things provide for the petition's being filed with the county commis
sioners, rather than with the township trustees. The provisions in these three sec
tions are the only ones with which I am familiar, that in any way take the place of 
those formerly found in section 6958 G. C. 

I entered into a full discussion of these three sections in opinion No. 535, ren
dered by me to Hon. G. 0. McGonagle on August 15, 1917, and I am enclosing copy 
of said opinion. I stated in said opinion that it is doubtful whether these sections 
could be held constitutional, for the reasons therein set out. 

Since rendering said opinion to Mr. McGonagle, I have been informed that a 
certain common pleas court in the state-! think of Licking county-has held these 
sections to be unconstitutional. 

Therefore, answering your question specifically, it is my view that there are no 
sections of the General Code, other than sections 6887 to 6889 inclusive, which take 
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the place of section 6958 as it originally stood, and, as said before, under these sec
tions the petition must be filed with the board of county commissionerR, instead of 
with the board of township trlliitees. I might SUJ!:gcst that scetion 6889 G. C. was 
amended in the White-l\Iuleahy law, as found in 107 0. L. 73. 

983. 

Very truly yours, 
Jmn:PH :McGHEE, 

Allorney-Gcneral. 

APPROVAL-BOND ISS"C'E OF THE BOARD OF ED"C'CATIOX OF KEXl\IORE 
VILLAGE HCHOOL DIHTICT, S"C'l\1:.\IIT COUSTY. 

Cou:::~mcs, OHio, January 31, 1918. 

Industrial Commission of Ohio, Columbus, Ohio 
GENTLEMEN:-

IN RE: Bonds of Kenmore villaJ!:e ·school district, in the sum of 
$140,000.00, for the purpose of constructing and equipping school building 
in said school district. 

I have carefully examined the transcript of the proceedings of the board of edu
cation and other officers of Kenmore village school district, Summit county, Ohio, 
relating to the above bond issue, and find said proceedings to be in conformity with 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers and delivered, consti
tute valid and binding obligations of said school district. 

984. 

Very truly yours, 
JosEPH McGHEE, 

Allorney-General. 

BOND ISSUE-BY BOARD OF EDUCATION OF CITY RCIIOOL DISTRICT 
-HOW CAXVAHS OF RETURNS OF VOTE OK HAID PROPOSITION 
MADE-DISAPPIWVAL--llOXD ISSUE OF SPRIXGFIELD CITY SCHOOL 
DISTRICT. 

The cam·ass of the ret urns of the vote at an election in a registration city on the propo
sition of a bond issue submiltcd by the board of education of the city school district i.~ gov
erned by the ]JTOI'ibion.~ of section 5120 General Code, awl the canvass of the returns of 
the vole at such election should be made by the board of education in the manner therein 
pro1•ided and the re.~ull entered on the records of such board. The prol'isions of xeclion 
5115 General Code do not apply to the canvass of the returns of the t•ote at such election. 

CoL-om-cs, Omo, February 1, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEJ\IEN :-

IX RE: Bonds of Sprin(!field city school district in the sum of $160,000.00, 
for the purpose of purchasing site for and erecting school houses therein and 
to enlarge, repair and furnish school houses in said district. 



216 OPINIONS 

I am returning to you, without my approval, transcript of the proceedings of 
the board of education and other officers of Springfield city school district relating 
to the above bond issue. 

The issue of bonds in question is · rovided for by a resolution duly adopted by 
the board of education of said school district pursuant to an affirmative vote of more 
than a majority of the electors of said school district, at an election on the proposition 
of said bond issue held under the authority of section 7625 General Code on the sixth 
day of November, 1917, due notice of said electi~n having been given in accordance 
with the provisions of section 48::19 General Code, which provides that the clerk of 
each board of education shall publish a notice of all school elections in the manner 
therein provided. The only material question arising on the consideration of the 
transcript relating to this bond issue is one with respect to the manner in which the 
returns of the vote cast at said election was canvassed. The transcript Rhows tliat 
such returns were canvassed by a board of canvassers consisting of the board of deputy 
state supervisors of elections of Clark county and the city audi or of the city of Spring
fie d. It is manifest that this canvass was made in accordance with the provisions 
of sec ion 5115 General Code, and assuming that Springfield is a registration city 
within the meaning of said section a question sti'l remains whether the canvass of said 
election is governed by the provisions of said section or by the provisions of section 
5120 General Code. These sections of the General Code read as follows: 

"Section 5115. In registration cities the returns of the election of 
mur icipal officers, members of boards of education or justice of the peace 
shall be made t the board of deputy state supervisors of the county in which 
such city is located, and canvassed by a board of canvassers, consisting of 
such board of deputy state supervisors and the city auditor." 

"Section 5120. In school elections, the returns shall be made by the 
judges and clerks of each precinct·to the clerk of the board of education of 
the district not less than five days after the election. Such board shall 
canvass such re urns at a meeting to be held on the second Monday after the 
election, and the result thereof shall be entered upon the records of the board." 

Section 5115 General Code was enacted as a part of an act entitled "An act to 
revise the laws of Ohio relating to the conduct of elections," passed April 23, 1904, 
and approved by the governor on said date. The provisions of section 5115 General 
Code were enacted as a part of section 2966-8 Revised Statutes as thP same was 
amended by said act. Said section of the Revised Statutes as amended in so far as 
applicable to a consideration of the question at hand read as follows: (97 0. L. 224.) 

"In November elections for township or municipal officers, or boards 
of education, or the election of a justice of the peace, the judges and clerks 
of election in each precinct shall make and certify the returns to the clerk of 
the township or the clerk or auditor of the municipality in or for which the 
election is held, or the clerk of the board of education of the school district, 
instead of to the deputy state supervisors, and the said township clerk, or the 
clerk or auditor of the municipality, or clerk of the board of education, shall 
canvass the vote and declare the result in the manner, and as provided in 
sections 1453, 1729 and 3!)10 of the Revised Statutes, and in case of an 
election of a justice of the peace, shall certify the result to the board of deputy 
state supervisors; but in municipalities where the voters are registered the 
returns of the election of municipal officers or boards of education or justices 
of the peace shall be made to the board of deputy state supervisors, and 
canvassed by a board of canvassers, consi::,ting of the board of deputy state 
supervisors and the city auditor." 
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The provisions of section 5120 General Code wue enacted by the general assembly 
in an act entitled "An ad to provide for the organization of the common schools of 
the state of Ohio", passed April 2.5, 1904, and approved by the governor the same 
day. The provisions of section 5120 General Code were enacted as a part of sec
tion 3970-10 Uevised Statutes as amended in said act. Said section 3970-10 Revised 
Statutes as thus enacted read as follows: (97 0. L. 354.) 

"The election of members of boards of education shall hP governed and 
controlled by the general election laws of the state. There shall be separate 
poll books and tally sheets used for all elections for school purposes, and the 
ballots of the electors at said elections shall be deposited in a separate ballot 
box. In city school districts the ballots for each subdistrict shall contain 
the names of the candida es for member of the board of education from such 
subdistrict and also the names of the candidates to be elected at large. Re
turns of all school elections shall be made to the clerk of the board of educa
tion not less than five days after the election, and it shall be the duty of the 
board of education to canvass said returns at a meeting to be held on the 
second Monday after the election, and the result thereof shall be entered 
upon the records of the board; in case of a tie vote, the same shall be decided 
by said board of education, by lot." 

In so far as there may be any conflict in the provisions of these enactments with 
respect to the question hPre made it is clear, I think, that effect must be given to the 
provisions of the act in which the present provisions of section 5120 General Code 
were enacted, as the later a~ t. Both of these acts took effect on approval of the gov
ernor and so far as any conflict in their respective provisions is concerned the act 
last approved by the governor is the effective law. 

State ex rel. v. Halliday, 63 0. S. 165; 
Drum v. Cleveland, 13 N. P., n. s., 281, 290; 
Lukens v. Nye, 156 Cal., 498; 
Stuart v. Chapman, 104 Me., 17. 

However, I am unable to see any necessary conflict in the provisions of sections 5115 
and .'H20 General Code with respect to this question, and, consistent with established 
rules of statutory construction, I am convinced that proper effect may be given to 
both sections. 

It is a well rec0gnized principle of statutory construction that if there are two 
statutory provisions, whether enacted as a part of the same or different acts, one of 
which is special in its application and clearly includes a particular matter, while the 
othPr is p;enPral in its appliration and would, if standing alone, include the particular 
matter also, and if reading the general provision side by side with the spedal provision 
the ineluHion of the particular matter in the formPr would produce a conflict between 
it and the sp~cial provision it must be taken that the latter was designed as an excep
tion to the general provision. 

Doll v. Barr, 58 0. S. 113, 120; 
Gas Co. v. Tiffin, 59 0. S. 420, 441. 

Applyinp; this principle of construction to a consideration of the application of sec
tions 5115 and 5120 General Code, the latter appears as a general provision which if 

15tanding alone would govern the matter of canvassing the returns in all school elec
tions in all school districts in the state and in the election of members of the board of 



218 OPINIONS 

education, as well as all special questions or propositions submitted. On the other 
hand, the provisions of section 5115 General Code are special, applying only in reg
istration cities and in the election of the particular officers therein named. 

Consistent with the rule of construction before noted, the provisions of section 
511 General Code govern in the matter of the canvass of the returns in the partic
ular elections therein provided for, notwithstanding such matter might otherwise be 
within the provisions of section 5120 General Code, but inasmuch as the special provis
ions of section 5115 General Code do not reach the matter here under consideration, to 
wit, the manner of canvassing the returns of the votes cast on the proposition of a bond 
issue submitted by the board of education of the school district, the only conclusion 
consistent with the application of the established rule of statutory construction above 
noted is that said matter is governed by the provisions of section 5120 General Code, 
which, as will be noted, requires the canvass in such case to be made by the board of 
education and the result thereof entered upon the records of said board. 

Having reached this conclusion with respect to the application of section 5120 
General Code to the matter at hand, I may observe that although I am of the opinion 
that the provisions of this section, in so far as they prescribe the time within which 
the board of education shall make a canvass of the returns in school elections, are 
directory rather than mandatory, I am equally convinced that a mandatory duty 
rests upon the board of education to make such canvass and enter the result thereof 
on the records of the board before it is authorized to take any further steps carrying 
into effect the authority granted to it by the vote of the electors of the school district. 

I rm of the opinion therefore that by reason of the failure of the board of edu
cation of Springfield city school district to canvass the returns of the vote on this 
bond issue election, the board had no lawful authority to adopt the resolution pro
viding for the issue of said bonds and that for this reason said bond issue is invalid 
and should not be purchaEed by you. 

The conclusion reached by me that the provisions of section 5120 General Code 
rather than those of section 5115 General Code apply to the canvass here in question 
accords with that reached by my predecessor, Hon. Edward C. Turner, in an opinion 
addressed to the secretary of state under date of February 1, 1915 (Opinions of At
torney-General, 1915, volume I, page 72). 

For the reasons above stated, my opinion to you is that the above issue of bonds 
should not be purchased on the present legislation of the board of education of said 
school district. 

Since ·writing the above, I am advised that the board of education of Springfield 
city school district has corrected its procedure with respect to the matter of the canvass 
of the vote of the election at which the bond issue was authorized, and has adopted 
a new resolution providing for the issue of said bonds and has made a new offer of 
same to you. 

"Cn:!er the circumstances, the proper procedure will be for you to adopt proper 
resolutions, rescinding your purchase on the first offer, and, if you so desire, adopt a 
r.:solution providing for the purchase of the bonds on the new offer made to you. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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985. 

CEMETERIES-MONEY RECEIVED BY CITY FOR CEMETERY PUR
POSES-MONEY DERIVED FROM SELLING LOTS IN CE:\1ETERY
SURPL"GS F"VNDS RECEIVED BY CITY FOR PURPOSE OF KEEPING 
IN ORDER AND EMBELLISHING CEMETERY -HOW THESE FUNDS 
HELD AND DISPOSED OF. 

Money received by a city for r-urpose of a cemetery, under the provisions of sections 
4160 et seq. General Code, shall be held as a separate and distinct fund. 

The part of the selling price of lots in a city cemetery which is received for the pur
pose of reimbursing the city for the purchase price of the land used in said cemetery may 
be transferred to the trustees of the sinking fund for the purpose of providing for the pay
ment of bonds issued to make such purchase. 

Where surplus funds are received by a city for the purpose of keeping in order and 
embeUishing a city cemetery, and for the purpose of caring for lots in said cemetery, the 
earnin{is 1 pon the investment of such funds cannot be t ansferred to the trustees of the 
sinking fund for the purpose of paying bonds issued to pay the purchase price of the land 
used in said cemetery. 

CoLUMBus, Omo, February 2, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ghio. 

GENTLEMEN:-Your inquiry of January 10, 1918, is received, in whir.h you sub
mit for my opinion the following questions: 

"We respectfully request your written opinion upon the following 
matters: 

We are enclosing you herewith a communication received today from 
the city solicitor of Lorain, Ohio. 

It has been the opinion of this bureau that owing to the laws governing 
cemeteries that it is much better to have the cemetery fund as a separate 
and distinct fund and not as a part of the public service fund. 

'1. It is legal, is it not, for a city to hold the accounting of the ceme
tery fund as a separate and distinct fund under the guidance of council, for 
which council can appropriate the same as for any other municipal fund? 

The city of Lorain owns a cemetery which is no longer available and has 
puchased new cemetery grounds from the proceeds of a bond issue of 
$20,000.00. We would call your attention to section 3704 G. C., relative 
to transfer to the sinking fund of moneys received through the sale of prop
erties acquired by bond issue. Also to section 3804 G. C., relative to trans
fer to sinking fund of any unexpended balance in bond issue funds. We also 
call your attention to cemetery laws as set forth in sections 4160 et seq. 
G. C., together with the opinion of Attorney-General Hogan under date of 
May 27, 1912, recorded in the Annual Reports of 1912, page 1747, and would 
state that upon opening the sale of lots in the new cemetery, the city of Lo
rain will receive probably a great deal more money than will be necessary 
in the near future or at any time for cemetery requirements. 

2. Can the city legally transfer a portion of such receipts to the sink
ing fund trustees to apply upon the bonds? You will bear in mind, of course, 
that the sale of cemetery lots is not an actual sale of property but is a sale of 
the rights of usage of surh property. 

3. Can the city, in case such surplus funds are invested, as governed 
by law, turn a portion of surh earnings on investments over to the sinking 
fund trustees to apply upon the bonds? ' " 
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You call attention to the opinion •of Hon. Timothy S. Hogan, Attorney-General, 
under date of May 27, 1912, as shown at page 1747 of the Annual Report of the Attorney
General for 1912. The syllabus of this opinion is as follows: 

"Under sections 41G7, 4168 and 4169 General Code, the director of 
public service is authorized to sell cemetery lots and to receive donations 
for cemetery purposes. All money so received must he turned over to the 
clerk of council and by him givm into tl:e custody of the city treasurer sub
ject to the control and power of the investment of the same by the council. 

The income of such mor:cy shall te paid to the director of public service 
to be by him devoted to cemetery purposes. 

A record of all expenditures, receipts and accounts of these moneys 
shall be kept by a clerk of the cemetery appointed under section 4170 General 
Code, by the director." 

In another opinion by Mr. Hogan, under date of July 18, 1912, and reported at 
page 328 of the Annual Report of the Attorney-General for 1912, he holds: 

"In accordance with section 3795 of the General Code all moneys donated 
for cemetery purposes must be deposited in the municipal treasury to the 
credit of this specific fund and can only be paid out upon the warrant of the 
auditor upon the direction of the director of public service." 

It is clear from the above holdings that the funds for cemetery purposes should 
be kept and accounted for as a separate and distinct fund. 

Section 3795 General Code, reads as follows: 

''Tl:e taxes cf the corrcrntion Ehall ce collected by the county treasurer 
a r d paid into the trn1sury of the corporation in the same manner and under 
the Ean:e laws, rules and regulations as are prescribed for the collection and 
paying over of state and county taxes. The corporation treasurer shall keep a 
separate account with each fund for which taxes are assessed, which account 
shall te at all times opm to public insrection. Unless expressly otherwise 
provided by law, all money collected or received on behalf of the corporation 
shall be prorr ptly dq:csitcd in the c01poration treasury in the appropriate 
fund, and the tJcasurrr shall tl:ercupon gi,·e r:otice of such deposit to the auditor 
or clerk. l:nless otherwise provided by law, no money shall be drawn from 
the treasury except upon the warrant of the auditor or clerk pursuant to the 
appropriation by council." 

This is a general statute covering all moneys received or collected by a municipal 
corporation and such moneys are to be deposited in the appropriate fund. 

Cemeteries under control of a city are governed by the provisions of sections 
4160 et seq. of the General Code. 

Section 4167 General Code reads as follows: 

"The director of public service shall have entire charp;e and control 
of receipts from the Eale of lots, and of the laying off and embellishing the 
grounds. -He may receive donations by bequest, devise, or deed of gift, or 
otherwise, or money, or other property, the principal or interest of which 
is to be used for the enlargement, improvement, embellishment, or care of the 
cemetery grounds, generally, or for any particular part or parts, lot or lots 
therein, as the donor directs, or as the director may from time to time deter
mine if no direction is given. He shall sell lots, receive payment therefor, 
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direct the improwments, and make the expenditures, under such rules and 
orders as he prescribes, and invest, manage, and control property received 
by donations and surplus funds in his hands from any source whatever." 

Section 4169 General Code reads: 

"The director shall turn over to the council property on hand or held 
by him as a permanent fund, for such purposes under his control, or such 
money as may thereafter come to him for such purpose, rendering a full 
statement thereof, by whom, when, and for what purpose paid. The council 
shall acknowledge receipt thereof in writing to the director signed by its clerk. 
By resolution duly passed and entered on the minutes of its proceedings, the 
council shall pledge the faith and credit of the corporation to forever hold 
such money as a permanent fund, and pay in semi-annual payments, to the 
director as interest on the funds, sufficient to provide perpetual care of the 
lot and lots as agreed by the director. The council and its successors shall 
invest and keep invested such funds in interest bearing debts of the city, if 
any, and if no such debts are owing by the city, in safe interest bearing bonds, 
or stocks for the benefit of such cemetery funds, that will bear as great an 
income as possible, and all such money and the income thereof shall be exempt 
from taxation, the same as other cemetery property." 
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This section clearly shows that funds raised for cemetery purposes are to be kept 
as a eer;arate and distinct fund. This answers your first inquiry. 

Your second question is as to the right of the city to set apart a part of the funds 
received from the sale of lots in a city cemetery for the purpose of providing a sinking 
fund to pay for bonds issued for the purpose of purchasing the land used for cemetery 
purposes. 

Section 4165 General Code reads as follows: 

"The director shall determine the size and price of lots, the terms of 
payment therefor, and shall give to each purchaser a receipt, showiug the 
amount paid and a pertinent description of the lot or lots sold. Upon 
producing ,;uch receipt to the proper officer, the purchaser shall be entitled 
to a deed for the lot or lots described therein." 

Section 4166 General Code reads as follows: 

"No more shall be charged for lots than is necessary to reimburse the 
corporation for the expense of lands purchased or appropriated for cemetery 
purposes, and to keep in order and embellish the grounds, and provision shall 
be made for the interment in such cemetery of persons buried at the expense 
of the corporation." 

In section 41GG supra it is provided that the charge for lots may include an amount 
necessary to reimburse the corporation for the purchase price of the cemetery lands. 
"

7here bonds are issued to make such purchase, the amount so received under sec
tion 4HlG ~upra, to rcimbmse the corporation for the purchase price could not he 
used for Rurh purpose unless he funds so received were paid into the sinking fund. 

Section 4517 General Code reads as follows: 

"The truste~s of the sinking fund shall have charge of and provide for the 
payment of all bonds issued by the corporation, the interest maturin~ thereon 
and the payment of all judgments final against the corporation, except in con-
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demnation of property cases. They shall receive from the auditor of the 
city or clerk of the village all taxes, assessments and moneys collected for 
such purposes and invest and disburse them in the manner provided by law. 
For the satis!"action of any obligation under their supervision, the trustees 
of the sinking fund may sell or use any of the securities or money in their 
possession." 

By virtue of this section the trustees of the sinking fund are required to provide 
for the payment of all bonds issued by the corporation. It would therefore be the 
duty of the trustees of the sinking fund to provide for the payment of bonds issued 
for the purchase of land to be used as a cemetery. 

Section 4166 General Code determines the manner in which funds may be raised 
to meet the payment of such bonds. It is apparent therefore that the part of the 
selling price of a lot in a cemetery which is to reimburse the corporation for the pur
chase price of the land may be transferred to the trustees of the sinking fund for the 
purpose of meeting the bonds when they shall become due. 

Your third question is as to the right to transfer the income of surplus funds to 
the sinking fund, to be applied upon bonds issued to purchase the land used for the 
cemetery. 

Under section 4166 General Code two things are to be taken into consideration 
by the director of public service when he fixes the selling price of lots in the cemetery. 
He may include, first, a sum sufficient to reimburse the corporation for the purchase 
price of the land, and second, he may include a sum sufficient to keep the grounds in 
orde,. ?.!!d to embellish the same. 

In answer to your second question it is seen that the part received to reimburse 
the city for the purchase price of the land should be paid to the trustees of the sinking 
fund. The part received to keep the cemetery in order is in the nature of a perpetual 
fund to be used for the specific purpose for which such fund is provided. 

There is provision in section 4169 General Code for the investment of moneys 
received for the purpose of maintaining the cemetery and the income of such invest
ment is to be paid to the director of public service for that purpose. 

Section 4168 General Code provides: 

"In the by-laws and regulations, the director shall declare the amount 
of money he will accept by agreement, gift, devise, bequest or otherwise 
and hold as a permanent fund of the cemetery. He shall pledge the faith 
and credit of the city for the perpetual care of the lot or lots designated, 
using only the interest or income of the money. On receipt of the sum of· 
money they designate, the director shall issue therefor a written receipt and 
acknowledgment thereof, signed by him, and bind the faith and credit of the 
corporation to forever hold such money as a permanent fund, and to provide 
perpetual care of the lot or lots therein named, for the use, income or interest 
of such money. He shall enter on the minutes of his proceedings full detail 
of the obligation, and shall enter the receipt and incomes of the money and 
the expenditures thereof in detail on his books of accounts ,keeping each case 
separately." 

It appears from this section that the funds received are for the purpose of pro
viding for the perpetual care of the lot or lots for which such funds are received. 

You call my attention to the provisions of section 3804 General Code. This 
section reads as follows: 

"When any unexpended balance remaining in a fund created by an 
issue of bonds, the whole or part of which bonds are still outstanding, unpaid 
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nnrl unprovirlPrl for, is no longPr needPrl for the purpm•e for whirh suPh fund 
was created, it Hhall be transfprrrd to the trustees of the sinking fund to be 
applied in the payrnPnt of the bonds." 
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This section doeR not cover thP funrls received for lotR in a Pemct<•ry, as surh 
funds an· specifically prO\·it!td fur in sections -!HiO et Heq. Gem·ral Code. It would 
apply, however, to any part of the bond issue whieh was not used in the purchase of 
the land. 

You alRo call attention to the provisions of section 3704 General Code. This 
section rends as follows: 

"~Ionr'y ar:sing fnm the sale or lr'ase of real estate, or a public building 
or from the sale of personal property, hclonginj!; to the corporation, shall be 
deposited in the treasury in the partieulur fund by whic·h such property was 
acquired, or is ma'ntained, and if there be no ~mch fund it shall he deposited 
in the general fund. If the property was acquired by an issue of bonds the 
whole or a part of whieh issue is still outstandinj!;, unpaid and unprovided for, 
such money, after deducting therefrom the cost of maintenance and admin
istration of the property, shall on warrant of the city auditor he transferred 
to the trustees of the sinking fund to he npplied in the payment of the prin
cipal of the bond issue." 

This is a general section covering mom•y received from the sale of property by 
a municipal corporation, but it docs not control the money received in the sale of 
lots in a cemctrry for the reason that such money is specifically provided for in the 
sections above cited. 

The funds received by the director of public service for the purpose of keeping 
in ordrr and maintaining a cemetery and for the purpose of taking care of lots in a 
cemetery arc received for a specific purpose. Xo part of these funds nor any part 
of the income rece:vcd from the investment of such funds should be transferred to 
the sinking fund for the purpose of paying bonds issued for the purchase price of the 
lands. Yery truly yours, 

!)86. 

JosEPH McGHEE, 
Attorney-General. 

OFFICg:-) IXCO~IPATIBLI<;-TK\CHER E~IPLOYED BY A BOARD OF EDU
CATIOX AXD CLEHK OF HA::\IE BOAHD. 

A teacher may not, tl'llile llltployu/IJy the board of tducalion of a liclwol district, as 
a tcachrr in the .~rhools of said district, be elected to the ]Josition of clerk of said board. 

CoLr~mL"s, Omo, February 4, 1918. 

Hox. FnAxK B. PEAHROX, Superintendent of Public lnstruclirm, Columbus, Ohio. 
DEAR Sm:-1 urn in rCl'Pipt of an inquiry asking my opinion upon a matter which 

appcarR to he of such general int<'fPHt to your departmrnt that I am directing my 
answer to you, and shall send the inquirer a copy. The question is: 

"Can a teaeher he elerk of the hoard of edueation of the school district 
in whieh he is employed us ~;ueh teachl'r?" 
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Section 4747 of the General Code provides that the board of education of each 
city, village and rural school district shall organize on the first Monday of January 
after the election of members of such board; one member shall be elected president, 
one member vice-president and a person who may or may not be a member of the board 
shall be elected clerk. 

The duties of the clerk of a board of education arc largely ministerial, but under 
the provisions of section 7786 G. C. he is made the custodian or person with whom 
is deposited certain reports and also the certificate, or a copy thereof, of each teacher 
employed by the board. Said section reads in part as follows: 

"No clerk of a board shall draw an order on the treasurer for the pay
ment of a teacher for services until the teacher files with him such reports 
as are required by the superintendent of public instruction and the board of 
education, a legal certificate of qualification, or a true copy thereof, covering 
the entire time of the service, and a statement of the branches taught." 

That is, under the provision.s of the above part quoted section the clerk of the 
board of education is made the custodian or person with whom is filed such reports 
as the superintendent of public instruction or the board of education requires. 

In a recent communication received at this office it is maintained that: 

"The provisions of section 7786 of the General Code have been super
seded by certain provisions of the new school code which require all teachers 
to make monthly reports to the county and district superintendents, even 
the annual reports-not a single report is made by the teacher to the clerks 
of the respective boards." 

While it may be true that in the particular school district in question no report 
are made by the teachers to the clerk of the board, nevertheless the provisions of sec
tion 7786 require that the clerk of the board draw no order on the treasurer for the 
payment of the teacher's salary until the teacher files with him "such reports as are 
required by the superintendent of public instruction and the board of education." 
It would appear, therefore, that the provisions of section 7786 G. C., in this respect 
have not been superseded. Be that as it may, the clerk of the board is also com
pelled to keep as one of the files in his office a legal certificate of qualification, or a 
true copy thereof, covering the entire time of the service of the teacher, and a state
ment of the branches taught by such teacher. This provision of said section is one 
which makes the two positions incompatible. If the teacher were clerk, then such 
teacher would file with himself his certificate, or a copy thereof, and he would have 
custody of those thin~~:s which the law requires to be filed with a representative of 
the board prior to the time the clerk draws an order on the treasurer for ;ny money 
in favor of the person so depositing same. He would be the sole judge of the per
formance of these duties and if it were within his power to draw an order for the pay
ment of his own s::tlary, he would pass upon his own reports in relation thereto. 

I do not believe that this was within the contemplation of the legislature when 
said section was enacted, neither did my predecessors when matters similar to the 
above were under consideration. 

It is held in opinion No. 68, Annual Report of the Attorney-General for 1913, 
Vol. II, page 1097, that: 

"Inasmuch as by the provisions of section 7786, a clerk of a township 
board of education is obliged to pass on reports of teachers J,efore an order 
may be drawn by said clerk for the payment of their salaries, the office of 
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said c!C'rk constitutes a chcC'k upon the position of tcachPr, and, therefore, 
both positions may not be held at the same time hy the same indiddual." 
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Again, in opinion No. 1025, Annual Report of the Attorney-General, 1!!1.5, Yo!. 
III, page 2229, it was hC'ld: 

"A teacher may not, while employed by thr hoard of Pdnrntion of a 
school district, as a teachPr in the schools of ~aid di~trict, he electPd to the 
position of clerk of said hoard." 

I concur in the conclusions reaPhed in both of said opinions, both for thP rPasonR 
that the reports which are required to be filed by teachers with the clerk are such 
as the legislature eontemp!ated should he filed by one person with anothPr, and 
also because of the language of section 77R6, whiPh requirPs that the certificate of the 
teacher must he filed with the clerk before an order is drawn on the treasurer to pay 
such teacher for services rendcrea as such. 

987. 

Very truly yours, 
JOSEPH 1\lc(;HEE, 

Allorney-General. 

FINES-SECRETARY OF AGRICULTURE AND 
FISH AND GAME DEPARTMENT HAVE 
REMIT. 

CHIEF WARDEN OF 
NO AGTHORITY TO 

Neither the secretary of agriculture nor the head of the fish and yame department has 
any authority to refund fines assessed and paid into the state treasury. 

CoL~MB~s, OHIO, February 4, 1918. 

HaN. A. V. DoNAHEY, Auditor of Stale, Columbus, Ohio. 

DEAR Srn:-I am in ~eceipt of your communication of January 25, Hll7, wherein 
you ask for my opinion as follows: 

"I dPsire to Pall your atkntion to the enclosPd vou<"lll'rs whirh WPTP. 

pr<'~ented to me by Examiner Brennan, who doubts thrir lrgnlity. This 
is the first time that this mattrr has b:>cn offif·ially called to my attrntion, 
and aftrr Examiner BrPnnan had takrn the matter up with the hrad of the 
fish and game division, it waR the unanimous opinion of all parties ronrerncd 
tlwt the matter should he submitted to you in order that you may rend<'r 
an opinion as to whcth<>r or not the divi~ion of fiHh nnfl gum<' ean refuncl from 
th<' public treasury finrR assPR~<'cl and paid into th<> RtatP trrnsury without 
a specific appropriation made by law. Mr. BaxtPr will he glad to furni:-;h 
you any information in PonnPction with these refunds." 

You also .sunmit four vouchers drawn by the board of agriculture, division of 
fish and gamP, in favor of various persons, in differPnt amounts, for fines remitted in 
whole or part, which fines I presume were assessed in cases brought by the fish and 
game division of the board of agriculture, for violations of the law relating to the 
protection of fi~h and game. 

8-Vol. I-A. 0. 
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Section 1300 of the General Code provides: 

"The secretary of agriculture shall have authority and control in all 
matters pertaining to the protection, preservation and propagation of song 
and insectivorous birds, game birds, game animals and fish-within the state 
and in and upon the waters thereof. He shall enforce by proper legal action 
or proceeding the laws of the state for the protection, preservation and prop
agation of such birds, animals and fish; shall establish fish hatcheries and 
propagate fish therein or in any other manner for the waters of the state, 
and, so far as funds are provided therefor, shall adopt and carry into effect 
such measures as he deems necessary in the performance of his duties." 

Section 1391 G. C. provides for the appointment of the chief warden and deputy 
wardens .to carry out the provisions of section 1390, above quoted. 

Section 1393 G. C. provides as follows: 

"The chief warden, special wardens and deputy state wardens shall enforce 
the provisions of this act and the laws relating to the protection, preserva
tion and propagation of birds, fish and game, and shall also enforce the laws 
against trespassing upon premises, for the purpose of hunting, without the 
permission of the owner thereof, and shall have authority to make arrests 
upon view and without the issuance of a warrant therefor. "Cnder the di
rection of the secretary of agriculture, the chief warden shall visit all parts 
of the state and direct and assist special "wardens and deputy state wardens 
in the discharge of their duties." 

The above sections of the General Code prescril:c the powers and duties of the 
secretary of agriculture and chief warden of the fish and game division. Neither of 
the above quoted sections authorize the secretary of agriculture or the chief warden 
to refund fines that have been paid into the state treasury for violations of the law 
for the protection of fish and game. Although section 1445 authorizes the secretary 
of agriculture to release from a jail or workhouse a person confined therein for non
payment of fines assessed for violations of the fish nnd game law, this section cannot 
be construed as giving authority to the secretary of ag-riculture to refund such fines 
as have been paid into the state treasury. There is no law in this state conferring 
authority on the secretary of agriculture or the chief warden of the fish and game 
department to refund fines, or any part thereof, assessed for violations of the fish and 
game division, nor any specific appropriation for such purpose. 

Section 22 of article II of the Ohio constitution provides as follows: 

"No money shall be drawn from the treasury except in pursuance of a 
specific appropriation, made by law; and no appropriation shall be made for 
a longer period than two years." 

Therefore I advise you that neither the secretary of agriculture nor the head of 
the fish and game department has any authority to refund fines assessed and paid 
into the state treasury, and it therefore would not be proper for you to issue the war-
rants for such vouchers. • 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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FRAXCHif'E T..-LX-WHERE CORPORATIOX FILES CERTIFICATE OF 
IXCREASE OF CAPITAL STOCK, WITHe; SIX MOXTHS PRIOR TO 
TI:\IE OF FILIXG AXXL\L REPORT-THE PART OF THE IXCREASED 
STOCK srBSCRIBED OR ISSL'ED AXD OL'TSTAXDIKG IS TO BE TAKEN 
IXTO COXSIDERATIOX IX CO~IPL'TIXG THE TAX. 

When an existing Clrporation files a certificate of increase of its capital stock within 
six months prior to the time for filing an annual report under the franchise tax law, such 
part of the increased stock so authorized u·hich is subscribed or issued and outstanding 
at the time the report is filed is to be taken into consideration in computing the franchise 
tax. 

CoLUMBus, Omo, February 4, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEME~c-I acknowledge receipt of your letter of January 16th, requesting 
my opinion upon the following abstract queRtion raised by The Goodyear Tire & 
Rubber Company, of Akron, Ohio, whieh has r!'cently filed a certifimte of increase 
of its capital stock. 

When an existing corporation files a certificate of increase of its capital 
stock within six months prior to the time for filing an annual report under 
the franchise tax law is any part of the increased stock so authorized which 
is subscribed or issued and outstanding at the time the report is filed to be 
taken into considPration in computing the franchise tax of three-twentieths 
of one per cent? 

As you state in your letter, my predecessor, Hon. Edward C. Turner, rendered 
an opinion upon this question, which is found in the Opinions of the Attorney-General 
for the year HJ16, volume II, page 1()06. As you are familiar with that opinion I 
need not quote any part of it. In that opinion Mr. Turner carefully reviews certain 
opinions of former attorneys-general and comes to the conclusion that an affirmative 
answer is to be returned to the question which you state. 

Counsel for The Goodyear Tire & Rubber Company submit substantially the 
same arguments that were considered by Mr. Turner, adding one which, however, 
is entirely inadmissible. They argue that if Mr. Turner's interpretation is correct 
then a corporation organized in January or February of a given year and two months 
later increasing its capital stock would be taxable on the increase, but not on the orig
inal capital stock for the first year following the date of its incorporation. This 
statement is, of course, incorrect. The expmption statute provides that a corporation 
shall not be required "to file its first annual report * * * until the proper month, 
hereinbefore provided, for the filing of such report, next following the expiration of 
six months from the date of its incorporation or admission to do business in this state." 
If no report is due, of course, no taxes arc payable, and the fact that an increase has 
taken place between the filin!!: of the artieles of incorporation and the proper month 
or the filinJ!: of the rPports of corporationH does not alter the case upon any interpre
ation of the statutc. 

In fact section .5.519 of the Gt'neral Code which I have quoted is itself a complete 
answer to the que~~on as submitted. lt J!:Oes no further than to provide that a cor
poration shall not be required to file its first annual report under the circumstances 
therein named. There is no statute which in any way qualifies the obligation to file 
other annual reports. The law requiring annual reports to be filed specifies what 
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those reports shall set forth. Section 5497 General Code, as to domestic corpora
tions, and section 5501 General Code, as to foreign corporations, require such reports 
to show the state of the capital stock of the company on the date as of which they are 
to be filed. It is true that a very convincing argument can be constructed to the effect 
that the policy of the state ought to be that which is contended for by The Goodyear 
Tire & Rubber Company, but the tax in question is the creature of the statute, and I 
think I must presume that the courts would not assume the power to construct a 
statutory provision where none had been enacted by the legislature. 

Counsel in their letter refer to other opinions of former attorneys-general than 
the ones considered by ~Ir. Turner. I have not examined such other opinions There 
is no question in my mind as to the correctness of Mr. Turner's conelusion. The 
statute is clear and unambiguous and for this reason, as well as those discussed in 
Mr. Turner's opinion, I conclude with him that an existing corporation increasing 
its capital stock within six months prior to the proper month for filing its annual 
report under the franchise tax law must, if it be a domestic corporation, report and 
pay franchise ta;xes upon its entire subscribed or issued and outstanding capital stock, 
including that authorized by the certificate of increase, at the next succeeding tax 
period; and if it be a foreign corporation which has filed a certificate of increase of 
proportion a similar rule must prevail. 

989. 

Very truly yours, 
JosEPH McGHEE, 

A llorney-General. 

COUNTY COMMISSIONERS-NOT ENTITLED TO EXPENSES INCURRED 
BY ATTE~DING MEETINGS CALLED BY STATE DEPARTMENT 
UNLESS THERE IS STATUTORY AUTHORITY THEREFOR. 

County commissioners are not authorized to have expenses paid by county upon 
attending meetings by order of state departments, unless there is statutory authority there 
for. 

CoLUMBus, Omo, February 4, 1918. 

HoN. CHARLEs T. STAHL, Prosecuting Attorney, Wauseon, Ohio. 

DEAR Sm:-Undcr recent date you advised us as follows: 

''The commissioners of this county have asked my opinion with regard 
to their expenses being paid by the county upon being summoned to attend 
different gatherings or meetings hy the order of the different state depart
ments at Columbus .. 

I am unable to ascertain if they are allowed their necessary expenses 
at these meetings. I therefore request your opinion as to the same." 

Your question is so general that the only answer thereto must of necessity be 
general. 

It has been the holding of the courts of Ohio, as well as of the various attorneys
general of Ohio, that neither compensation or ell:penses arc allowed county officials 
unless there is provision of statute therefor, and I must therefore advise you that 
unless the statute authorizes the different state departments to summon county com-



ATTORNEY -GENERAL. 229 

missioners to different gath£'rings or meetings, and provides for the e>:penses of said 
commission£'rs in so att£'nding said gatherings or meetings, there would be no author
ity in law for the payment of such cJq>cnHcs by the county. 

990. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ROADS AND HIGHWAYS-MATERIAL MAN CO"ULD NOT trNDER THE 
CASS LAW PERFECT LIEN AGAINST TilE STATE OF OHIO OR ITS 
AGENT, BY ATTACHING MONEY D"UE CONTRACTOR, IN THE HANDS 
OF HIGHWAY COl\11\IISSIOXER. 

Under the pr01•isions of law as they existed prior to the taking effect of the White
Mulcahy law, a material man could not enforce a lien against the stale of Ohio or its agent, 
!he stale highu·ay commissioner, by way of attaching money in the hands of said com
missioner, due a contractor for whom material was furnished in the construction of a pub
lic highway. Thi.~ l1eing true, he could not perfect his lien again.~/ the slate. 

CoLUMBUR, Omo, Frhruary 4, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of January 15, 1918, in which you set 
out copy of a letter received by you from Messrs. Hine, Kennedy, Manchester & 
Conroy, dated January 8, 1918, said parties being the attorneys for The Standard 
Slag Company. Said letter is quite long and I will simply quote the vital part there
of, which is as follows: 

"Your letter of .Tanunry 3, to The Standard Slag Company of this (·ily, 
has been referred hy the latter to us for attention. 

The Standard Slag Company perfected a lien in the amount of $524.42 
again~t the unpaid balance, payable by the state highway department to 
Ayers & Kappes for slag furnished to them to be used in the improvement 
of section 'I' of the national road in Guernsey county. Said lien is per
fected under sections 8324-8329 of the General Code of Ohio, said sections 
having been PnactPd many years ago and having remained uumotlificd, and 
in force at the present time." 

In your communication you make the following request: 

"I woultl he pleasrd to have your opinion as to whether this drpartment 
must honor liem; prcscntetl untler the provisions of sections 8:324-8a2!l of the 
General Code on contracts which were in force prior to June 28, 1917, as well 
as on contracts in force after that date." 

On July 1G, 1!.117, I renc!Pred an opinion (Xo. 4HJ) to the state highway com
missimwr, to the efTeet that the provi:;ion eontained in section 120S (107 0. L. 12G), 
relative to mechanies' li(•ns, tlors not apply to those eontrads rntcretl into prior to 
the taking effect of the White-:\Iulcahy law on June 2R, HJ17. The particular part 
of this SPC"tion in rPfPren('<J .to which gaid opinion was rentleretl reatls as follows: 

"* • * The proviHions of section 8324 of the General Code and the 
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succeeding sections in favor of sub-contractors, material men, laborers and 
mechanics shall apply to contracts let under the provisions of the preceding 
sections as fully and to the same extent as in the case of counties." 

The contract under which The Standard Slag Company claims to have perfected 
a lien was entered into prior to June 28, 1917, and it is still my opinion that the above 
quoted provisions of section 1208 could not be used as a basis for perfecting a me
chanics' lien against the state under said contract, for the reason that it was entered 
into prior to June 28, 1917. The attorneys for The Standard Slag Company hold 
that the mechanics' lien law as it stood prior to the enactment of the above quoted 
provision was broad enough to enable a material man to perfect a lien against the 
state and enforce the same. This will necessitate our placing a construction upon 
sections 8324 et seq., relating to mechanics' liens, which I did not do in my former 
opinion, above referred to. I merely held therein that the above quoted provision 
of section 1208 would not apply to contracts entered into prior to June 28, 1917. 

The very fact that the legislature enacted the provision found in section 1208, 
supra, should be given some weight. It clearly shows that in so far as legislative 
interpretation is concerned, the law as it stood prior to the enactment of said pro
vision was not broad enough to enable a material man or laborer to perfect a lien 
against the state, or an officer or department of the state. The legislature evidently 
considered it necessary to enact said provision in order to give to the material men 
and laborers the right to perfect liens against the state. While legislative interpre
tation is not necessarily conclusive of any matter, yet it is entitled to some weight 
and respect. 

We will consider the sections under which said slag company claims to have per
fected a lien. 

Section 8324 G. C. provides, in so far as applicable to our case: 

"Any sub-contractor, material man, * * * who has * * * 
furnished material * * * for the construction, improvement or repair 
of any turnpike, road improvement, sewer, street or other public improve
ment, or public building provided for in a contract between the mvner, or 
any board, officer or public authority and a principal contractor, * * * 
may file with the owner, board or officer, or the authorized clerk or agent 
thereof, a sworn and itemized statement of the amount and value of such 
labor performed, * * * " 

This section is broad enough in its terms to include the state. The language 
used is "public improvement, or public building" and "any board. officer or public 
authority." 

Along with the right granted in this section we must consider the remedy given 
to enforce the right. 

Section 8331 General Code provides: 

"* * * On his failure so to do (payment of the money by the head 
contractor) within ten days thereafter, the subcontractor or materhl man, 
laborer, mechanic or person furnishing material, when due, may recover 
against the owner, in an action for money had or received the whole or a 
pro rata amount, as the case may be, of his claim or estimate, * * * " 

Of course in the case under consideration the owner would be the state. So the 
only remedy provided to enforce the lien would be a suit against the state. 

I will state two fundamental principles: 
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(1) The state is sowrPign and is nPYer includPd within the purvirw of a statute 
unless it is specifically mcntionrd in said statutP in rlPar and unmistakable trrms. 

(2) The state can not be sued. The remedy given to Pnforcc a mPrhanics' 
lien is by suit. As thPrc is no provifion in the mechanics' liPn law for Pnforring the 
lien against the state hy suit, no lien against the state can be perfected. As there 
is no remedy provided, so thPrc is no right afforded. 

In support of the first proposition I will note holdings of our courts. 
In State ex rei. v. :1\Iorrow et a!., 10 X. P. (X. S.) 279, the court laid down the 

following proposition on p. 2R3: 

"That the words of the statute, 'or other public improvement, or public 
building' arc broad enough to emhrarP thP rlaim of the relator could not 
be disputed; hut it is contended that the state is not embraced within the 
general words of the statute and could he held to be within the purview of 
the same only when so declared Pxpressly, or by necessary implication. The 
doctrine of the common law as expressed in the maxim, 'The king is not 
hound by any statute if he be not cxprcf\sly named to be so bound' is the 
law of the state of Ohio. The doctrine seems to he that a sovereign state, 
which can make and unmake laws, in prescribing general laws intends thereby 
to regulate the conduct of subjects only, and not its own conduct. It is a 
familiar doctrine that the state is not affected by the statute of limitations, 
however general its terms may be. Upon the same principle it has been 
held that the statute providing that 'costs shall follow the event of every 
action or petition' does not apply to a party prevailing against the state 
even in a civil case. If in such cases the statute has no binding force upon 
the state, no good reason could be given as to why any statute of a general 
nature should apply to the state unless it was expressly provided." 

In State v. The Citizens, etc., Co., eta!., 15 N. P. (N. S.) 149, the second branch 
of the syllabus reads as follows: 

"A mechanic's lien filed on property belonging to the state is void, and 
it follows that a proceeding does not lie to subjcd funds in the hands of the 
state to payment of claims for work and material which went into a state 
building under a contract which was abandoned before completion." 

On p. 152 of the opinion the court gives as a reason for said holding: 

"The mechanic's lien sections of General Code, are general laws, and 
from surh lawf\ the state is exempt (56 0. S. 175), and in Rtate ex rei. v. 
l\lorrow, 10 X. P. (X. S.), the statutes arc quoted and said not to apply to 
the state." 

In Hartman v. Hunter, Trcas., 56 0. H. l7.'j, the first branch of the syllnbus is 
as follows: 

"Exemption from the operation of a statute limiting actions and in its 
tPrms containing no exception is a privi!Pgc of sovereignty, and it can he 
asserted only by or on behalf of the ~ovcreign." 

In the opinion on p. 180 the court ~ay: 

"All attempts to extend the <'XPmption to others than the general and 
state governments have failed. The terms of the statute except none from its 
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operation and the exemption is a prerogative. Being a privilege of sover
eignty, as in England it is the King's plea, so here it is the plea of the sovereign, 
to be made by it or in its behalf. This view of the subject docs not admit 
of further question in this state." 

From the above holdings of our courts and others which might be quoted, it is 
clear that the state is not included in the provisions of section 8324 G. C. and that a 
mechanics' lien therefore could not be perfected against the state. 

I will now offer some suggestions relative to the second proposition above set 
out, viz., that even though the state could be held to be included within the terms 
of section 8324 G. C., there is no remedy given to enforce the lien against the state. 
The proposition is well established in our state that the state can not be sued, except 
to the extent that the legislature may make provision therefor, and there are no pro
visions in the mechanics' lien law enabling a material man to enforce his lien against 
the state. Hence if he has no remedy to enforce a lien, he has no right to perfect it. 

In State ex rel. v. Morrow, supra, the second and third branches of the syllabus 
read as follows: 

"There are no proceedings in law whereby a mechanic's lien may be 
enforced against the state of Ohio. 

The mechanic lien law, although general in its nature, and the language 
in the code broad enough to include public improvements of th~ state, does 
not apply to any public improvement made by the state And any steps 
taken pursuant to the mechanic lien act to establish a lien or claim against 
funds in the hands of the state set apart for any public improvements have 
no effect in law and afford no ground for action either in law or equity against 
the state." 

This case was affirmed by the circuit court on October 21, 1910, in the following 
language: 

"We think that the judgment of the lower court should be affirmed 
for the reasons given by Judge Kyle in his opinion." 

Inasmuch as the decision of the lower court was affirmed by the circuit court, 
this decision is entitled to considerable weight. 

To the same effect we cite the following cases: 

Tice et al. v. Atlantic Const. Co. et a!., 65 N. Y. S. 79. 
Mason v. Board of Trustees, 50 Misc. Rep. (N. Y.) 40. 

The attorneys for The Standard Slag Co. hold that an action in mandamus would 
lie to compel the state highway commissioner to respect the lien whi h was attempted 
to be perfected by The Standard Slag Co. The c urt, in the case of State ex rel. v. 
Morrow, supra, held directly contrary to this idea. The first branch of the syllabus 
in said ease reads as follows: 

"A peremptory writ of mandamus will not he allowed directing a public 
officer to issue his voucher and warrant for the payment of money, unless 
the relator makes it appear that he has a clear legal right to the fund and 
that no other person has or can have any claims or interest in and to the same." 

In the opinion on p. 282 the court reasoned as follows: 

"It is a wdl settled rule that a peremptory \\Tit of mandamus will not 
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in any case Jm granted, unlC'ss the right of the relator thereto be clear, and 
the act, performance of which is desired, be one of absolute obligation on the 
part of the person or officer sought to be coerced, and before such right will 
be allowed the relator must ~how not only a clear lC'gal right to have done 
the speeific act desired, but to have it done hy the particular person or officer 
sought to be eocrced; and a plain derelietion of duty must be eRtablished against 
such person or officer Lefore the right wiJI be awarded." 
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In view of all the above I am of the opinion that The Standard Slag Co. has no 
lien against the state of Ohio, or its agent, the state highway commissioner, on the 
funds which it attempted to attaeh in the hands of the state highway commis::~ioner 
as being due Ayers & Kappes, under and by virtue of the contract for the improve
ment of section "I" of the national road in Guernsey county, and that therefore you 
have no authority to consider said alleged lien in the adjustment of the rights of the 
parties interested. 

One of my predecessors, Hon. Timothy S. Hogan, passed upon this same ques
tion and I concur in the opinions so rendered by him, whil'h are found respectively in 
Vol. I, Annual HC'port of the Attorney-GenC'ral for 1912, p. 522, under date of Decem
ber 4, 1912; and Yo!. I, Annual Report of the Attorney-General for 1913, p. 515, 
under date of August 25, 1913; both opinions being addressed to Hon. Byron L. 
Bargar, Secretary of Ohio fltate Armory Board. Very truly yours, 

991. 

JosEPH McGHEE, 
Attorney-General. 

APPROV At-CONTRACT BETWEEN BOARD OF TRUSTEES OF THE MIAMI 
UNIVERSITY AKD FRANKL. PACKARD. 

CoLUMBUs, Omo, February fi, Hl18. 

lioN. A. V. DoNAHEY, Auditor of Slate, Columbus, Ohio. 

DEAR Sm:-Cuutruct for architectural RC'rviccs between Frank L. Parkard and 
the hoard of trustees of the Miami university for Rervices on addition to Chemistry 
building, dated September 20, 1917, has been submitted to this department for ap
proval. 

While the contracts arc not as full in detail as we would desire, nevcrthelc::~s, 
sinre a uniform state's nrrhitect's contrart has not yet been fuily decided upon, I 
have endorsed my approval on the contract submitted and herewith hand the same 
to you. Very truly yours, 

992. 

JosEPH McGHEE, 
Allorney-Gemral. 

APPHOYAL--BOXD ISHCE OF POLAXD TOW~SHIP RURAL SCHOOL DIS
TRICT, :\L\HOXING COL"NTY. 

CoLt'llmt:s, Omo, February 5, 1918. 

Indllslrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEX :-

IN HE: Bonds of Poland township rural school district, Mahoning 
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county, Ohio, in the sum of $5,800.00, for the purpose of constructing addi
tion to school building. 

I have carefully examined corrected transcript of the proceedings of the board 
of education and other officers of Poland township rural school district, :\Iahoning 
county, Ohio, relating to the above bond issue, and find said proceedings to be in 
conformity with the provisions of the Gene.ral Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers and delivered, constitute 
valid and binding obligations of said school district. 

993. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gtneral. 

APPROVAL-BOND ISSUE OF EAST LIVERPOOL CITY SCHOOL DlSTRICT. 

CoLUliiBl!S, Omo, February 5, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE · Bonds of East Liverpool city school district, in the sum of 
$75,000.00, for the purpose of purchasing sites for and constructing two 
school buildings in said school district. 

I have carefully examined the corrected transcript of the proceedings of the board 
of education and other officers of East Liverpool city school district, Columbiana 
county, Ohio, relating to the above bond issue, and find said proceedings to be in 
conformity with the provisions of the General Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opinion that bonds properly prepared according to the bond 
form submitted will, when signed by the proper officers and delivered, constitute 
valid and binding obligations of said school district. 

994. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WORKMEN'S COMPENSATION LAW-SEC. 1465-82 G. C. APPLIES TO ALL 
CLAIMS 0~ ACCOUNT OF DEATHS OCCURRING ON OR AFTER JANU
ARY 1, 1918. 

CoLUMBUS, Omo, February G, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEliiEN:-On January 23, 1918, through Mr. Hamm, your director of rlaims, 
you make the following request for my opinion: 

"On January 1, 1918, the amendment to section 1465-82 of the General 
Code which fixes the maximum compensation in death claims at $5,000.00 
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and the minimum at $2,000.00 became effective. Prior to this date, the 
section provided for maximum compen~ation in the sum of $3,750.00 and 
minimum of $1,500.00. 

On December 28, 1917, one Grover Cox, an employe of the Robert 
Grace Contracting Company, l\larion, Ohio, received an injury while in the 
course of his employment. As a result of this injury he died on January 
5, 1918. 

Your opinion is dcsired.as to wh£>ther the d£>pendent wife of such an 
employe is entitled to compensation in accordance with the amended sec
tion 146.')-82, effective Januury 1, 1918, beeau~e death occurred after said 
amendment became effective, or is the amount of compensation to which 
she is entitled limited to the sum of $3,750.00, as provided by section 1465-82 
prior to January 1, 1918. In other words, docs the date of injury determine 
whether the old section or amended section shall apply, or does the date 
of death?'' 
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The amendment to section 1465-82, to which you refer, is found m 107 0. L 
page 450, and reads as follows: 

"Section 1465-82. In case the injury causes death within the period 
of two years, the benefits shall be in the amount and to the persons following: 

1. If there be no dependents, the disbursements from the state insur
ance fund shall be limited to the expenses provided for in section forty-two 
hereof. 

2. If there are wholly dependent persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent. of the average weekly 
wages, and to continue for the remainder of the period between the date of 
the death and eight years after the date of the injury and not to amount to 
more than a maximum of five thousand dollars nor less than a minimum of 
two thousand dollars. 

3. If there arc partly dependenl persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent. of the average weekly 
wages, and to continue for all or such portion of the period of eight years after 
the date of the injury, as the board in each case may determine, and not 
to amount to more than a maximum of five thousand dollars. 

4. The following persons shall be presumed to be wholly dependent 
for support upon a deceased employe: 

(a) A wife upon a husband with whom she lives at the time of his death. 
(b) A child or children under the age of sixteen years (or over said age 

if physically or mentally incapacitated from earning) upon the parmt with 
whom he is living at the time of the death of Huch parent. 

In all other cases, question of dependency, in whole or in part, shall 
be determined in accordance with the facts in each particular case existing 
at the time of the injury resulting in the drath of such employe, hut no person 
shall be considered as depcndt>nt unless a member of the family of the de
ceased rmploye, or bears to him the relation of huHhand, or widow, lineal 
descendant, ancestor or brother or sister. The word 'child' as used in this 
act, shall include a posthumous child, and a child legally adopted prior to 
the injury. 

Seetion 2. That said original section 1465-82 be, and the same is hereby 
repealed. 

Hection 3. The provisions of this act shall take effect, and he in full 
force and effect on and after the first day of January, 1918." 
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By the express provi~ions of section 3, above quoted, this act went into full force 
and effect on the first day of January, 1918, and was the law of this state governing 
compensation on account of death, when the death of the employe to whom you refer 
occurred, namely, January 5, 1918. 

No claim can be made under section 1465-82, unless an employe has suffered 
an injury which results in death within the period of two years from the date of the 
injury and of course, the claim can not be made until the death occurs. The right 
to claim the award does not come into existence until the date of the death; the only 
bearing that the date of the injury has upon this right, is that the death must occur 
within a period of two years from the date of the injury, it being the theory that if 
death occurs after a longer period, it is attributable to some other cause than the 
injury. In the case which you present, no right existed to claim an award under 
section 1465-82, on the date of the injury, namely, December 28th, nor did it exist 
at any time, until the time the death occurred, namely, January 5, 1918. When 
the death occurred, then this right immediately came into existence and the statute 
then in force, governing compensation for claims of this character, would be applica
ble and that statute was 1465-82, as amended. 

In this state statutes do not have a retroactive effect, and repeals and amend
ments do not, as a general rule, affect existing rights of action. 

This has no bearing, however, on your question, for the reason that the right 
to claim an award from the compensation fund, on account of death, can not arise 
until the death occurs; and hence must be governed by the law then in force. There
fore, claims for compensation on account of death occurring on and after January 
1, 1918, must be go~erned by section 1465-82, as it now stands. 

995. 

(See: State ex rei. Carlson v. Dist. Ct. of Hennepin Co., 131 Minn. 96.) 
V cry truly yours, 

JosEPH McGHEE, 
Attorney-General. 

GOVERNOR'S DEED-TO CORRECT DEEDS TO SCHOOL LANDS LOCATED 
IN SECTION 16, AID TOWNSHIP, LAWRENCE COUNTY, OHIO. 

CoLUMBus, OHio, February 6, 1918. 

HoN. JAMEs M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SIR:-Under date of January 29th, the auditor of state transmitted to us 
the enclosed papers and a letter addressed both to you and this department relative 
to the correction of deeds to school lands located in section 16, Aid township, Lawrence 
county, Ohio, which letter is to the following effect: 

"We herewith transmit to you the application of certain parties, resi
dents of Aid township, Lawrence county, Ohio, for new deeds correcting descrip
tion. We are also transmitting to you a letter of the prosecuting attorney 
of Lawrence county, respecting the matter, divers deeds having relation 
to the chain of title, and q'uit claim deed to the state of Ohio. This depart
ment discovered the error in cleaning up the titles in that county, and the 
statements made in the application are true. 

Thomas Walton originally purchased lot No. 1, as shown by the original 
records of this department and completed his payments thereon, but through 
some error the deed recited lot No. 3. Also, when we were abstracting section 
16 we also satisfied ourselves personally, from the records of the county, 
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that the parties named, towit, Orpha Boggs and Charles Yates, are the 
present owners of lot No. 1 and that Lydia. Bowman and Charles Yates 
are the present lessees of lot No. 3. 

We request that you give us direction to make deeds to Boggs and 
Yates for that part of lot No. 1 owned by each of them, respectively. We 
have surveyor's description of the parts of lot No. 1 owned by each, recently 
made under our direction." 
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Having satisfied myself that an error has been made, I have prepared the enclosed 
authority to the auditor of state, have signed the same and present it to you for your 
sigcnature. if you agree that an error has been committed and should be corrected, 
kindly sign the authority and t¥nsmit it, together with the papers, to the auditor 
of state. Very truly yours, 

996. 

JosEPH McGHEE, 
Attorney-General. 

CIVIL SERVICE-HOW REMOVAL UNDER SECTION 486-17a G. C. CAN BE 
MADE-"REASONABLE 'I'TME" DEFINED-REASONS FOR REMOVAL 
FURNISHED EMPLOYE MUST GIVE NOTICE OF THE CHARGES 
AGAINST HIM. 

What is a "reasonable" time to be afforded to a subordinate removed by an appointing 
authority in which to make and file an expl.Jnation under the civil service law, section 486-17 a 
General Code, depends upon the nature of the reasons given for removal and the probable 
length of time required in view of the conditions surrounding the particubr employment 
for the subordinate to prepare an explanation which meets the charges. 

A removal under said section can be made only by following the procedure therein 
outlined. Such procedure is not complete until the nrrlP.T of remooal with the explanation 
if any, of the subordinate is filed with the civil service commission. The ten day period 
within which an applh1l to the commission lies begins to run on the date of such filing. 

The reasons to be furnished to the emp'oye by the appointing authority as ground 
for removal, though not required to be as specific and particular as an indictment, must 
give the employe such notice of the character of the charges against him as to enable him 
to make his explanation. In case of general charges, such as incompetency, the nature 
of the incompetency must be set forth. In the case of particular acts, such as immoral 
conduct, neglect of duty, etc., such acts should be described and identified with sufficient 
particularity to enable the subordinate to recognize and explain them, if possible. 

CoLUMBus, Oa•o, February 6, 1918. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN:-! hasten to answer your letter of January 29th submitting Cor 

my opinion the following questions: 

"Section 4~6-17a of the civil service law, relating to removals, reads in 
part as foil owl!': 

'The tenure of every officer, employe or subordinate in the rlaasifie<{ 
service of the state, the counties, cities and city school districts thereof, 
holding a position under the provisions of this act, shall be during good be 
havior and efficient service; but a~y such officer, employ~ or subordinate 
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may be removed for incompetency, inefficiency, dishonesty, drunkennem, 
immoral conduct, insubordination, discourteo~ll treatment of the public, 
neglect of duty, violation of the provisions of this act or the rules of the 
commission, or any other failure of good behavior, or any other acts of mis
feasance, malfeasance, or nonfeasance in office. 

In all cases of removal the appointing authority shall furnish such em
ploye or subordinate with a copy of the ~rder of removal and his reaEons 
for the same, and give such officer, employe or subordinate a reasonable 
time in which to make and file an explanation. Such order with the explana
tion, if any, of the employe, or subordinate shall he filed with the commission. 
Any such employe or subordinate so removed may appeal from the der.ision 
or order of such appointing authority to the state or municipal commission, 
as the case may be, within ten day.s from and after the date of such removal, 
in which event the commission shall forthwith notify the appointing authority 
and shall hear, or appoint a trial board to hear, such appeal within thirty 
days from and after its filing with the commission, and it may affirm, dis
affirm or modify the judgment of the appointing authority, and the com
mission's decision shall be final,' eto. 

Several questions as to the proper interpretation of this section have 
arisen, upon which your opinion and advice is respectfully requested: 

1. The commission has frequently been requested for a statement 
as to what is considered a reasonable time in which to make and file an ex
planation. In answering this question, the commission has considered, of 
course, the nature of the reasons given for removal, and the probable length 
of time required, in view of the conditions surrounding the particular em
ployment, for the employe discharged to prepare a comprehensive explana
tion. 

2. It is->not plain from the reading of the statute whether the ten days 
within which the employe discharged is given the right to file an appeal, 
begins on the date when he is served with the order of discharge, on the 
date when discharge becomes effective, or on the date of expiration of the 
time granted by his appointing officer within which to make and file an ex
planation. 

3. In some few cases with which we are familiar, the courts have held 
that orders of discharge in which the reasons given for such discharge are 
couched in the broad wording of the statute setting forth reasons for which 
removals may be made, as quoted above, are not sufficient. To be more 
specific, it has been held that an order of removal on the mere ground of 
incompetency, inefficiency, dishonesty, drunkenness, etp., which does not 
state in what respects, or in what ways, the employe has been incompetent, 
inefficient, etc., is not sufficient. This commission has held that orders of 
discharge should set out one or more of the grounds enumerated in section 
17a of the civil service law, such as incompetency, inefficiency, dishonesty, 
drunkenness, etc., and that in addition as to each, particular a<'ts and cir
cumstances constituting the offense charge should be detailed in such a way 
as to place the discharged employe properly on his defense. However, we 
are in doubt as to whether a statement of reasons referring to a claBB of acts 
or. delinquencies which, if established after a hearing, would be sufficient to 
support any one of the statutory grounds for removal,· is sufficient to satisfy 
the intent of the la.w, or whether such statement must set forth specific actt 
or instances." 
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In my opinion, the commission's ruling on the first point is correct. 
The second question which you submit calls for an interpretation of section 48&-17a 

of the General Code which you have quoted in part. In my opinion, a "removal" is 
not complete until the order of removal with the explanation, if any, of the employe 
or subordinate is filed with the commission. To be sure, there are cases in which no 
notice and no opportunity to file an explanation is required. (Hornberger v. State 
ex rei, 95 0. S., 148). Still in such case the removal would not be complete until the 
order were filed with the commission. The second paragraph of section 486-17a states 
what shall be done "in all casm; of removal." The appointing authority is to furnish 
the employe with 2 copy of the order of removal and his reasons for same. The em
ploye is to be afforded a reasonable time in which to make and file an explanation, 
and the order with the cxplandion is to be filed with the commission. These arc the 
steps to be taken in effecting a removal. 

The employer under the statute has a right to expect that the explanation which 
he makes shall be considered, at least, by the appointing authority, though, of course, 
the adequacy of the explanation is to be decided in the first instance by the ap'i:Jointlng 
authority and ultimately by the commission. (People ex Iel v. Brady, 166 N. Y., 44). 
It is clear to me, however, that the appointing authority is given a locas penitentiae 
after the explanation of the employe is filed with him. Therefore he has not done his 
last ::wt in the process of removal until he has taken the next step, which is to file the 
order with the explanation with the civil service commission. 

Acc01dingly I am of the opinion that the ten days referred to in section486-17 a 
of the General Code begins on none of the dates referred to by you, but on the date 
when the order is filed with the commiss,ion. (See State ex rei v. Board of Agriculture, 
95 0. s., 276). 

Your third question is di&cussed to Eome extent in State ex rei v. Board of Ag
riculture, supra. Newm:w, J., uses the following language at page 284: 

"The law certainly contemplates that the employe is to be advised 
of the charge against him in terms sufficiently explicit to enable him, if he sees 
fit, to make and file an explanation. It is further provided that 'Such order 
with the explanation, if any, of the employe or subordinate, s)lall be filed with 
the commission.' This is mandatory upon the appointing authority." (This 
Hentence supports the conclusion which I have just reached respecting your 
second question. 

Your specific question is as to whether a statement of reasons referring t<1 a class 
of acts of delinquency is sufficient provided the claEs referred to constitutes one of 
the statutory grounds of removal, or whether specific acts or instances of delinquency 
must be assigned among the reasons. 

The statement of reasons which the statute requires to be furnished t<1 the employe 
or subordinate is, as has been pointed out by the supreme court, for the purpose of 
enabling him to make and file an explanation-is to afford him notice of the charges 
against him so that he may prepare what amounts to his defense. The general prin
ciples determining what constitutes sufficient notice must be applied to the Rolution 
of your question. No hard and fast rule can be laid down. The particularity of an 
indictment is not required, and, on the other hand, you are correct in assuming that 
it is insufficient merely to use the phraseology of the statute in assigning reasons. 
Thus a general statement that the employe is incompetent is not sufficient because 
it do~'! not stt.te the nature of his incompetency. (People ex rei v. Starks, 33 Hun., 
3H4). I do not know that I can be more specific in answering your question thhn to 
say that particular delinquenl'ies should be specified in sufficient detail to enable the 
employe or the subordinate to identify the conduct complained of. Where this re
quiies an enumeration of days and dates such enumeration should be made. Where 



240 OPINIONS 

the compl!unt is a generd one, such as incompetency, I do not believe that anything 
more particular is required than a specification as to the respects in which the employe 
is incompetent to discharge the duties of his position. 

In the case of such a charge as dishonesty, however, more particularity would 
seem to be required. So also with drunkenness, immoral conduct, insubordi:lation, 
discourtesy, neglect of duty, etc.; in short, any specific acts of misfeasance, malfeas
ance or nonfeasance in office. 

I could more easily answer a specific question of the kind now under cons,ider
ation than to attempt to lay down general rules. The particularity required in each 
case is dependent upon the facts of that case. Very truly yours, 

997. 

JosEPH McGHEE, 
Attorney-General. 

POOR LAWS-BY WHOM ADMINISTERED-IN COUNTIES HAVING NO 
INFIRMARY -IN CASES IN WHICH THE BOUNDARIES OF A CITY 
BECOME COTERMINOUS WITH BOUNDARIES OF A TOWNSHIP
IN CASES IN WHICH THE BOUNDARIES OF A VILLAGE BECOME 
COTERMINOUS WITH THOSE OF THE TOWNSHIP. 

1. In those counties having no county infirmary, the township trustees of the vari
ous townships must afford relief to the indigent poor, whether said indigent poor be located 
outside or within the limits of a municip1lity in the township. 

2. In those cases in which the boundaries of a city become coterminous with the 
boundaries of a township, the district or ward physicians if any have been appointed, and 
if not, the director of public sofety, must afford medical relief to the indigent poor of said 
city who are sick, and the director of public safety in all cases must afford relief to the 
indigent poor of said city who are not sick. 

3. In villages, the boundaries of which are coterminous with the bound1.1ries of a 
township, the council administers the poor laws, and the marshal and police force might 
be called to the aid of council in the administration thereof. 

CoLUMBus, Omo, February 6, 1918. 

HoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 

Dear Sir:-I have your communication of January 10, 1918, in which you .ask 
my opinion upon the following questions: 

1. Can the township trustees administer poor relief in villages in their 
township in a county in which there is no Urlinnary? 

2. What r'ule should be made to apply in those cases in which the 
boundaries of a city Ctr village become coterminous with the boundaries of a 
township? 

I will limit the answer to your first question to the authority of township trus
tees to administer poor relief in villages in their township, in a county in which there 
is no infirmary. I do this for the reason that the poor laws relating to counties having 
no infirmary differ, in reading at le&t, from those provisions of law applying to counties 
having county infulmaries. 

Sections 3488 and 3489 G. C. particularly per,tain to the question under con
l!ider,ation. They read as follows: 

"Section 3488. When the trustees of a township in a county having no 
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oounty infirmary, are satisfied that a person in such townEhip ought to have 
public relief they shall affurd such relief at the expense of their township as 
in thei· opinion the necessities of the person require. When more than 
temporary relief is required, they shall post a notice in thtee public places in 
the township, sp6cifying a. time and place at which they will receive proposals 
for the maintenance of such person, which notice shall be posted at least seven 
daye before the day therein named for receiving proposals." 

"Section 3489. The township trustees may contract with such person 
as they think suitable to take cnarge of and maintain such person, which 
shall be on the most reasonable terms, but not ~or more than one year at any 
one time. If, the leg1l settlement of such person is not within this state, 
or is unknown, they shall keep an accurate account of moneys :::o expended, 
and certify it, with the vouchers therefor; to the county commissioners, who 
shall cause the amounts so paid to be refunded to such township from the 
county treasury, on the warrant of the county auditor." 

241 

From the provisions of section 3488 G. C. it will be seen that these two oections 
apply to those counties having no county infirmary. Section 3488 begins: 

"When the trustees of a township in a county having no county infir
mary," etc. 

These two sections differ from the other sections of the chapter, in that in practically 
all of the other sections we find the language, "or the proper officers of each munic
ipal corporation therein." In the two sections above quoted this language is not 
found. 

As a village located in a town$ip is a part of the township, the township trus
tees under section 3488 G. C. would have the power and duty to take rare of the in
digent poor, whether they be located outside of a village in the township, or within 
the limits of the village. That this was the intention of the legislature, is manifested 
by a study of the history of the act relating to the poor. 

In 73 0. L. 233 we find an act entitled: "An act for the relief of the poor, and 
to repeal certain acts therein named." Section 21 of this act provided for the poor 
in those counties having no infirmaries, and it is instructive to note that in the whole 
act as found in 73 0. L. 233 no reference was made to the "proper officers of each 
municipal corporation therein," but the trustees ol the township were given the power 
and duty to afford relief to the indigent poor in the township. 

In 93 0. L. 273 this act was amended and one of the main changes that were made 
was the insertion in every section which related to the care of the indigent poor of 
the phraile "the proper officers of each municipal corporation therein," or words to 
that effect. This insertion was made in every section excepting the one pertaining 
to those counties having no county infirmaries, which in the original act was section 
21. It was not modified in that respect but was still made to read that the trustees 
of the township in any county having no county infirmary sbtluld afford relief to per
sons in such township, and it now so reads in sections 3488 and 3489 G. C. 

From all the above it is clear that the legislative intent was to make a distinction 
between those counties having county infirmaries and those having none, and it is 
fairly clear that the legislature at least intended the township trustees of those counties 
having no county infirmary to afford relief to the indigent poor located not only in 
the township outside the boundaries of a village in the township, but also to those 
persons located in the village. 

There is another bit of interesting history connected with the legislation per
taining to the indigent poor of those counties having no com.ty infirmary, which 
throws some light upon the quesion about which you inquire. 
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Section 5646 G. C. provides for a levy to be made by the trustees of each town~ 
ship, "for township purposes, including the relief of the poor." It beems that the leg
islature felt that the provision contained in this section was not sufficient to enable 
the township trustees to take care of the indigent poor of the various townsh:ps in 
counties where there is no county infirmary. This is evident from the fact that sec
tion 5647 G. C. was enacted, which reads as follows: 

"In counties where there ate no county infirmaries, a township tax in 
addition to the tax provided in the next preceding section, and not to exceed 
one mill and five· tenths of a mill on each dollar of the tr.xable property of the 
township, may be levied for the relief of the poo,, to be applied solely to that 
purpose." 

From these two sections it appears that i'n those counties where the1e is no county 
infirmary, the township trustees are given complete jurisdition over the entire town
ship, including any villages that may be located therein, relative to the indigent poor, 
and are given power to levy an additional tax to take care of the expenses incident 
to the care of said poor. 

This answers your first question in so far as it applies to those counties in which 
there is no county infirmary. As stated before, I am not passing on counties which 
have county infirmaries. 

Your second question relates to those municipalities which h .ve become coter
minous with the boundaries of a township. 

Section 3512 G. C. reads in part: 

"When the corporate limits of a city or village become identical with 
those of a township, all township officers shall be abolished, and the duties 
thereof shall thereafter be performed by the corresponding officers of the 
city or village, * * *" 

Of course in such a case there is no longer township trustees to give relief to the 
indigent poor, and the only question is as to who are the corresponding officers of the 
city or village. Upon these officer.,, whoever they are, would devolve the duty of 
taking care of t~e indigent poor within such a municipality. 

My predeces,sor, Hon. Timothy S. Hogan, held as follows in an opinion rendered 
by him on February 27, 1911, to the state board of health, and which is found in Vol. 
I· of the Annual Report of the Attorney-General for 1911-1912, page 854 (syllabus): 

"The board of health is given exclusive jurisdiction to care for sick poor 
of the municipality, under the statutes, whether said 'sick poor' have in
~!'lctiou.s or contagious diseases or not." 

I concur in said holding of Mr. Hogan. 
Section 4408 G. C. reads in part as (pllows: 

"* * * The board may appoint a clerk, and with the consent ·of 
council, as many wa:qi or district physicians, or one ward physician for each 
ward in the city as it deems necessary." 

It was these officials that ::\Ir. Hogan held should take care of the sick poor of a 
municipality, whether they be sick from in(jlctious or contagious dis~ases or not. The 
question of course remains as to what official·takes care of the indigent poor who are 
not sick and what officer would take care of the sick poor of a municipality, provided 
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no ward or district physician has been appointed by the board of health. ~lr. Hogan 
held in said opinion that in such an event some other "proper authorities" m,ight afford 
the relief. 

It is my opinion, without quoting the sections, that under sections 4368 to 4370, 
inclusive, G. C., the director of public safety would be the proper official to care for the 
sick poor in cities in the event there bas been no district or ward physician aippointed 
by the board of health, and the indigent poor of the city who are not sick. 

Hence, answering your question spccificially, in those cases in which the boundar
ies of a city have become coterminous with the boundaries of a township, the w!l.rd 
or district physicians, if there arP. any appointP.d, would afford relief to the sink poor, 
and if there is no district or ward physician appointed the director of public safety 
would affo:r;d such relief. The director of public safety would in all cases afford relief 
to the indigent poor of the city who are not sick. 

It is possible that you may have in mind a case in which the municipality, the 
boundaries of which are coterminous with those of a township, is a village. In that 
case the result would of course be different. The counqil of a village, unlike t,hat of a 
city, is not a purely legislative body. I1t does have the power to levy taxes and appro
priate iunds, and the general power to contract on behalf of the village. In these 
respects it "corresponds'' to the board of t'tustees of a township. There is no other 
municipal agency more closely corresponding to the trustees. 

Hence, in my opinion, the council is in the first instance the proper municipal 
authority to administer general poor relief in a village whose corporate limits are co
terminous with those of a township. 

A village council has authority, under section 4385 G. C. to confer upon the village 
marshal and his force "other powers not inconsistent with the nature of their offices" 
than those directly conferred by law. Without passing upon the question, it might 
be suggested that the marshal and police force might be thus called to the aid of the 
council in the practical administration of the poor laws. 

998. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

HUMANE SOCIETY ORGANIZED UNDER SECTION 10062 ET SEQ.
AGREEMENT BY SAID HOCIETY TO ENFORCE ORDINANCE PRO
HIBITING DOGS RUNNING AT LARGE IS ULTRA VIRES AND 
ILLEGAL. 

A contract entered into betwr:en a city and a humane society, having jurisdiction in 
such city, such society being organized under sections 10002 et seq. General Code, wherein 
such society agrees to fmforce I he ordinance regu/nti11g and prohibiting the running at large 
of dogs is illegal as being ultra vires oj the purposes for which such humane society is org;m
ized. 

CoLUMBUs, OHIO, February 7, 1918. 

Bureau of Inspecliun and ::lupen·ibion of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of January 21, 1918, you submit the following inquiry 
to this department: 

"We are respectfully requesting your written opinion upon the following 
matter: 



244 OPINIONS 

We enclose herewith copy of an agreement between the city of Youngs
town and the Yolihgstown humane society. 

QUESTION: Is such contract authorized by law and legal?" 

A copy of the contract is submitted with your inquiry. I~ is not necessary to 
copy said contract in this opinion. The contract was entered into under authority of 
an ordinance of council which directed the director of public safety to enter into such 
contract "with any incorporated society for the prevention of cruelty to animals having 
jurisdiction in said city, for the capture and impounding of all unlicensed dogs, and 
for the maintenance of and shelter for lost, strayed or homeless dogs." 

It is further provided that the city is to turn over to said society its dog pound 
and said society is thereafter to maintain the same at its own expense and to employ 
all necessary help. Said society further agrees to seize and impound all dogs found 
running at large and to furnish competent persons and apparatus and appliances 
needed for such purpose. Said society further agrees to enforce the provisions of the 
ordinances of the city and the laws of the state relating to dogs running at large and 
agrees to indemnify the city from all loss arising therefrom. The society is to furnish 
all necessary books, licenses, certificates and tags for the registration of dogs. All 
moneys received by the city clerk for licenses and redemption fees during the life of 
the contract are to be paid to said society. The contract is to continue in force from 
year to year or until terminated by resolution, on thirty day's notice. 

Section 3633 G. C. gives t.b:e municipal corporation the power to regulate or pro
hibit the running at large of dogs and other animals. This section reads as follows: 

"To regulate, restrain and prohibit the running at large, within the 
corporation, of cattle, horses, swine, sheep, goats, geese, chickens and other 
fowls and animals, and to impound and hold them, and on notice to the 
owners, to authorize the sale of them for the penalty imposed by any ordi
nance, and the cost and expenses of the proceedings, to regulate or pro
hibit the running at large of dogs, and provide against injury and annoy
ance therefrom, and to authorize the dispo~ition of them when running at 
large contrary to the provisions of any ordinance." 

The regulation of the running at large of dogs is a police regulation and it does 
not necessarily apply to the prevep.tion of cruelty to animals. 

I assume from your letter and the contract that the humane society in question 
is organized under authority of sections 10062 et seq., General Code. 

The objects of such society are stated in sec'tion 10063 G. C. as follows: 

"The objects of such society, and all societies organized under sections 
ten thousand and sixty-seven and ten thousand and sixty-eight, shall be 
the inculcation of humane principles, the enforcement of laws for the pre
vention of cruelty, especially to children and animals, to promote which objects 
such societies may respectively acquire property, real or personal, by pur
chase or gift. All property acquired by gift, devise, or bequest, for special 
purposes, shall be vested i,n a board of trustees consisting of three members 
elected by the society, which board must manage suoh property, and apply 
it in accordance with the terms of the gift, devise, or bequest, with power 
to sell it and reinvest the proceeds." 

The object of such society is to inculcate humane principles and to enforce the 
laws for the prevention of cruelty, especially to children and animals. This would 
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not include the power to enforce ordinances or laws tO regulate the running at large 
of dogs or other animals. 

Section 10067 G. C. provides as follows: 

"Societies for the prevention of acts of cruelty to animals may be organ
ized in any county, by the association of not less than seven persons. The 
members thereof, at a meeting called for the purpose, shall elect not less 
than three of their members directors, who shall continue in office until their 
successors are duly chosen." 

Section 10070 G. C. reads: 

"Such societies may appoint agents who are residents of the county 
or municipality for which the appointment is made, for the purpose of prose
cuting any person guilty of an act of cruelty to persons or animals, who may 
arrest any person found violating any provision of this chapter, or any other 
law for protecting persons or animals or preventing acts of cruelty thereto. 
Upon making such arrest, such agent shall convey the person so arrested 
before &orne court or magistrate having jurisdiction of the offense, and there 
forthwith make complaint on oath or affirmation of the offense." 

This section authorizes such society to appoint agents and such agents are author
ized to prosecute any person guilty of an act of cruelty to persons or animals. 

Section 10071 G. C. requires that such appointments shall be approved by the 
mayor or by the probate judge. Section 10072 G. C. provides the method of paying 
the compensation of such agents. 

The powers of a society organized under the provisions of the above sections 
commonly known as ''humane societies" are specifically provided by statute, and 
they have only such powers as are granted by statute or which may be necessarily 
implied in order to carry out the powers specifically granted. 

The powers granted do not include the right to enforce ordinances or laws to 
regulate or prohibit the running at large of dogs or other animalE. Therefore the 
contract entered into by the humane society of Youngst{)wn is beyond the powers 
granted to such society and is therefore ultra vires. 

The above is sufficient reason for declaring the contract in question void. There 
may be other reasons given which would make such contract illegal. 

In the case of Fox v. The Mohawk and Hudson River Humane Society, 165 N. 
Y. 517, the law was declared unconstitutional which granted to a humane society 
the power and authority to grant licenses to persons owning or harboring dogs and 
to receive the fees therefor for the purpose of enforcing such law and "for its own pur
poses." 

The act therein construed was afterwards amended, the objectionable features 
eliminated, and was held to be constitutional, in the case of People v. Delaney, 130 
N. Y. Supp. 833. 

The above cases are referred to ar.d commented upon in volume III Corpus 
Juris, at page 75. 

At section 243, Vol. III Corpus Juris, page 75, it is said: 

"But an act requiring the owners of dogs to pay a license to a humane 
society for its own use is unconstitutional as being an unauthorized appro
piiation of public moneys. Such legislation has been upheld, however, 
where the society is not organized by the voluntary act of individuals under 
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a general statute, but is incorporated by special act, and all license fees are 
devoted to carrying out the provisions of the act, or retained as compensation 
lor enforcing it." 

Section 244 reads as follows: 

"A statute requiring the owners of dogs to pay a license fee, and per
mitting a society for the prevention of cruelty to animals to appropriate 
and dispose of unlicensed dogs, or, in its discretion, to keep them without 
the payment of any fee, is unconstitutional. Such a statute conflicts with 
the provision which forbids the grant of exclusive privileges and immunities." 

It is not necessary, however, to pass upon the constitutionality of the ordinance 
now in question !l.nd the contract made in pursuance thereof. 

I am of the opinion that said contract is illegal and void because it is ultra vires of 
the powers granted to a humane society organized under authority of sections 10062 
et seq., General Code. Very truly yoms, 

999. 

JosEPH McGHEE, 
Attorney-General. 

BONDS ISSUED BY MUNICIPALITY UNDER SECTIONS 7910 AND 15093 
NOT SUBJECT TO LIMITATIONS OF LONGWORTH ACT. 

Bonds issued by a municipal corporation under authority of sections 7910 et seq., 
and sections 15093 et seq., General Code, ore not subject to the I, 2! and 5 per cent. limi
tdions of the Longworth act. 

CoLUMBus, OHIO, Februray 8, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your favor of recent date is received in which you submit the 
following inquiry: 

"We are referring you to the opinion of a former attorpey-generalre
corded in the annual reports of the year 1909, page 237, and would respect
fu'Ily state that in statutes other than the Longworth act author;zing the 
issuance of bonds, in most instances specific p-r:ovision is made by such statutes 
excluding such bond issues from the limitations of the Longworth act when 
such was the intention of the legislature. 

For illustration, bonds issued under the Bense act, section 1259 et seq. 
G. C., the Terrel bill, 0. L. 107, page 575, etc. 

However, there are other statutes authorizing the issuance of bonds 
other than the Longworth act which do not make specific provif!h>D for the 
excluding of such bonds from the limitations of the Longworth act. 

Query. In cases where bonds ar:e issued under authority other than 
that of the Longworth act when the sections of authority do not specifically 
provide that they are excluded from the Longworth act limitations, such as 
municipal university bonds, under section 7910 to 7914 G. C., Cincinnati 
Southern Railway bonds, uhder section 15093 et f$q., are such bonds ex
cluded from the limitations of the 1, 2! and 5 per cent. limitations set forth 
in the Longworth act?" 
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Your question is general in fonu and will apply to all bonds ipsucd by a munic
pal corporation. 

You call attention however, to boncis iE!#3ued by a municipality owning a univer
sity under authority of sections 7910 et seq., General Code, and also bonds issued 
by the Cincinnati Southern Railway under authority of sections 15093 et seq., General 
Code. I deem it advisable to limit the answer to your question to those bonds to 
which you have particularly called attention. To consider all boncls whi<"h may be 
issued by a municipality by statutes, other than the Longworth act, would make the 
opinion of needless le01gth. 

It is not necessary to consider those acts which specifically provide that the lim
itations of the Longworth act shall not apply to bonds issued thereunder. 

Bonds authorized by the Longworth act and the limitations thereto are pro
vided for in sections 3939 et seq., General Code. 

Section 3939 General Code as amended in 107 Ohio Laws 553 reads in part as 
follows: 

"When it deems it necessary, the council of a municipal corporation, 
by an affirmative vote of not less than two-thirds of the members elected 
or appointed thereto, by ordinance, may issue and sell bonds in such amoulits 
and denominations, for such period ol time, and at such rate of interest, not 
exceeding R-ix per ~ent. per ll.nnum, as Mid council may determine and in the 
manner provided by law, for any of the following specific purposes: * * *" 

Here follows twenty-seven purposes or subdivisions for which bonds may be 
issued under authority of this section. This section does not provide for the issuing 
of bonds for the purposes of a municipal university or of a municipal railroad. There
fore the issue of bonds as authorized by sections 7910 et seq., and 15093 et seq., Gen
eral Code, are not included in the Longworth act. 

Section 3940 G. C., as amended 107 0. L. 578, reads as follows: 

"Such bonds may be issued for any or all of such purposes, but the total 
indebtedness created in any one fiseal year, by the council ot a municipal 
corporation under the authority conferred iu the preceding section, shall 
not exceed one-half of one per cent. of the total value of the property in such 
municipal corporation as list~d and assessed for taxation." 

Section 10 of said act in 107 0. L. 578, reads as follows: 

"This act, in so far as it amends section 3940 of the General Code, shall 
become effective upon the expiration of the present fiscal year of the munic
ipal corporations to which it applies, and !iliall otherwise go into effect within 
the time prescribed by law." 

Prior to this amendment, the limitations contained m section 3940 G. C., was 
one per cent. of the tax valuation of the property. 

Section 3941 G. C. reads as follows: 

"The net indebtedness created or incurred by the council under the 
authority granted it in section one (1) (G. C. 3939) of this act, and in an 
act passed April 29th, 1902, to amend :,;ections 2835, 2836 and 2837 and to 
repeal section 2837a of the RevL~ed Statutes (0. L. v. 95, p. 318) together 
with its subsequent amendments, :;hall never exceed four (4) per cent. of the 
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total value of all property in such municipal corporation as listed &.nd assessed 
for taxation." 

Section 3948 G. C. reads as follows: 

"The net indebtedness created or incurred by a municipal corpomtion 
under authority of sections one and four of this act and under the au

thority of an act passed April 29th, 1902, to amend sections 2835, 2836 and 
2837 and to repeal section 2837a of the Revised Statutes (0. L. v. 95, p. 318) 
together with its subsequent amendments, shall never exceed in total eight 
(8) per cent. of the total value of all property in such municipal corporation 
as listed and assessed for taxation." 

Section 3952 G. C. reads: 

"That from and after the passage of this act and until and including 
the 30th day of September, 1911, the limitations of four and eight per cent. 
prescribed in this act shall be applied to and based upon the total value of 
all property listed and assessed for taxation in such municipal corporation 
as determined by the duplicate for the year 1910. On and after the first day 
of October, 1911, the said four per cent. limitation shall be reduced to two 
and one-half per cent., and the said eight per cent. limitation shall be re
duced to five per cent., and such reduced limitations shall be applied to 
and based upon the value of all the property listed and assessed for taxa
tion in such municipal corporation as determined by the duplicate then or 
thereafter in force." 

The foregoing sections are the limitations upon the amount of bonds which may 
be ~ucd by a municipal corporation under the provisions of the Longworth act. 
Said sections specifically limit such limitations to the bonds issued under authority 
of said act and the amendments thereto and the act in 95 0. L., 318. 

Section 7910 G. C. reads as follows: 

"Any municipal corporation having a university supported in whole 
or part by municipal taxation, may issue bonds for the erection of additional 
buildings or the completion of buildings not completed, for such municipal 
university, and for the equipment thereof." 

Section 7911 G. C. reads: 

"Such bonds may be issued under ordinance of the council of such mu
nicipality with the approval of the mayor, but only upon the receipt of a 
certified resolution from the board of directors of such university of the 
necessity of such issue. The resolution and ordinance must specify the amount 
of the issue, the denomination of bonds, their rate of interest, their dates, 
and the times of their maturity." 

Section 7912 G. C. provides: 

"The bonds so issued shall be sold according to the provisions of law for 
the sale of municipal bonds, and the proceeds thereof, excepting the premiums 
and accrued interest, shall be placed in the treasury of such municipality and 
be used only for the purpose of erecting or completing and equipping such 
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additional buildings as may have been specified in the resolution and orcli
nance calling tor their issue." 
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The above sections authorize a municipal corporation having a university to 
issue bonds for the erection of buildings for such university and for the equipment 
thereof. lt is specifically provided that such bonds shall be sold according to the pro
visions of law for the sale of municipal bonds. There is no provision, however, that 
such bonds shall be subject to the limitations of the Longworth act, nor that they 
sh:.ll be excepted from such limitations. 

Section 150\13 G. C. authorizes an issue of bonds by a city of the first class, hav
ing a population exceeding 150,000 for the purpose of constructing a railroad. Said 
B3ction reads in part as follows: 

"That whenever, in any c)ty of the first class, having a population ex· 
ceeding one hundred and fifty thousand inhabitants, the city council thereof 
shall, by a resolution passed by a majority of the members elected thereto 
declare it to be essential to the interests of such city that a line of railway, 
to be named in said resolution, should be provided between termini desig
nated therein, one of which shall be such city, it shall be lawful for a board 
of trustee~, appointed as herein provided, and they are hereby authorized to 
borrow as a fund for that purpose, not to exceed the sum of ten millions of 
dollars, and to issue bonds therefor in the name of said city, under the corpo
rate seal thereof, bearing interest at a rate not to exceed seven and three-tenths 
per centum per annum, payable at such times and places, and in such sums, 
as shall be deemed best by said board. * * *" 

Section 15107 G. C. reads in part as follows: 

"That it shall be lawful for the board of trustees appointed under the 
act to which this is supplementary, and they are hereby authorized to borrow 
as a fund for the completion of the line of railway for which they are trustees, 
a sum in addition to the amount authorized by said original act, not to exceed 
six millions of dollars, and to issue bonds therefor in the name and under the 
corporate seal of the city owning the line of railway." 

Section 15119 G. C. reads in part as follows: 

"That it shall be lawful for the board of trustees, appointed under the 
auts to which this is supplementary, and they are hereby authorized to borrow, 
as a fund for the completion of the line of railway for which they are ti ustees, 
a Rum, in addition to the amounts authorized by said acts, not to exceed 
$2,0!.10,000, and to issue bonds therefor in the name and under the corporate 
seal of the city owning the line of railway. * * *" 

There arc other supplementary acts which authorize the bustees of the railroad 
to is5uc bonds wherpin the amount of bonds to be issued is spe~ifically limited and 
there is no provision therein that such bonds shall be subject to the restrictions and 
limitations contained in the Longworth a~t, nor that they shall be excepted therefrom. 

As stated above, the purposes for which bonds may be issued under sections 7910 
et seq. and 15093 et seq., General Code, are not authorized by section 3939 G. C., 
being a part of the Longworth act. 

You call at.tention to the opinion of the Attorney-General in the annual report 
of the Attorney-General for the year 1909, at page 237. The conclusion of Hon. U. 
G. Denman, Attorney-General, is stated in the last paragraph of said opinion as follows: 
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"Xo place in the Longworth act is there the proviEion that the purposes 
provided for therein are the only purposes for which the political units referred 
to therein may issue bonds. lJnder the acts referred to in your inquiry the issu
ance of bonds was legalized for purposes not enumerated in the Longworth 
act. I there(ore conclude that the bonds referred to in your inquiry are not 
to be considered in the limitation fixed by said Longworth act. Ih support of 
this conclusion see the case of Columbus v. Lazarus, et al., 15 Ohio Dec. at 
page 187." 

His conclusion is based upon the case of Columbus v. Lazarus, 15 Ohio Dec. 187. 
The first, second and fifth branches of the syllabus in this case read as fpllowb: 

"The act of April 2!-.1, 1902 (95 0. L. 318, Sec. 2835 Rev. Stat. et seq., com
monly called the Longworth bond act), does not exclusively enumerate the 
purposes for which municipal bonds may be issued and sold, nor does it 
provide the exclusive tax levy to pay for municipal bonds which are author. 
ized by and issued under other express statutory authority. Said act simply 
limits the amount of bonds which may be issued for the purposes therein 
enumerated, together with the minimum tax levy to pay the same. 

A municipal corporation has express power under section 53 of the 
Municipal Code (96 0. L. 41, sections 1536-213 Rev. Stat.) to issue and sell 
street intersection bonds and may levy a tax thereunder upon the taxable 
property within the municipality to pay the same without reference to the 
one per cent tax levy limitation provided in section 2835 Rev. Stat. et seq. 
No authority for the iss.ue of such bonds is conferred by said act, and the tax 
levy limitaticin therein provided does not, therefore, apply. 

Section 100 of the new Municipal Code (!-.16 0. L. 53, section 1536-292 
Rev. Stat.) simply saves or retains the Longworth act in its entirety as a part 
thereof, and the tax levy limitation of one per cent therein provided has refer
ence only to levies made for purposes enumerated in l')aid act, and not to 
levies for municipal purposes whirh are otherwise provided for in the code." 

Bigger, J., says at page 191: 

"The Longworth act simply limits the amount of bonds which may be 
issued under the authority of that act in any one year for any or all of the 
purposes therein enumerated. If the bonds are not issued under the author
ity of that act and for a purpo~e therein enumerated, then the limitation 
therein provided does not apply to such bonds." 

The above opinion is to the effect that the Longworth act limits the amount of 
bonds that may be issued for the purposes therein enumerated. This is clear from 
the spedfic provisions of sections 3940, 3941 and 3948 G. C., above quoted. 

In the case of Cleveland v. Cleveland, 16 C. C. n.s. 471, it is held: 

"Bonds of municipal corporations issued to abolish grade crossings 
under authority of 95 0. L. 356, and bonds to pay the municipality's portion 
of street and sewer improvements, arc both subject to the provisions of the 
·Longworth act." 

The bonds in question in the above case are specifically provided for in subdi
visions 14 and 26 of section 3939 G. C. This opinion therefore does not control the 
present que::,tion. 
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It is my opinion therefore that honds issued by a munieipal corporation, under 
authority of sections 7910 ct seq., and sections 15093 et seq., General Code, arc not 
subject to the 1, 2~ and 5 per eent limitation!i of the Longworth act. 

Very truly yours, 

1000. 

JosEPH McGHEE, 
Attorney-General. 

TEACHERS ENTITLED TO FULL PAY WHEN SCHOOLS CLOSED BY 
REASO~ OF HEAVY S~OWS A~D COAL SHORTAGE. 

Where schools are closed on account of heavy snows and coal shortage caused by severe 
cold weather and lack of transportation f11cilities, teachers .:tre entitled to full pay for time 
lost, under the provisions of section 769(1 General Code. 

CoLUMBUs, Omo, February 9, 1918. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR:-Undcr date of January 28, 1918, you submit the following inquiry: 

"I desire very much to have your construction of section 7690 G. C. 
in relation to the following facts: 

Lanier township has a centralized high school, and the pupils of the 
township are all conveyed, or are to be conveyed to this central building. 
Owing to the fact that the roads for a part of the time were impasr:,able by 
reason of heavy snows, and owing to the fact that for a part of the time they 
had not sufficient coal to heat the building, there was no school. 

The question turns on whether the teachers are entitled to full pay for 
all the time. 

Second: Are the hack drivers entitled to full pay for all the time?'' 

Section 7690 General Code to which you refer, reads as follows: 

"Each board of education shall have the management and control of 
all of the public schools of whatever name or character in the district. It 
may appoint a superintendent of the public schools, truant officers, and 
janitors and fix their salaries. If deemed essential for the best interests of 
the schools of the district, under proper rules and regulations, the board 
may appoint a superintendent of buildings and such other employes as it 
deems necessary and fix their salaries. Each board shall fix the salaries 
of all teachers, which may be increased, but not diminished during the term 
for which the appointment is made. Teachers must be paid for all time 
lost when the schools in which they are employed are closed owing to an 
epidemic or other public ealamity." 

This section requires that teachers shall be paid for time lost on account of the 
closing of the schools "owing to an epidemic or other public calamity." 

The word "calamity" is defined at page 1116 of Vol. IX, corpus jurid: 

"Any occurrence, especially when sudden and unexpected, that causes 
great or wide-spread distress, trouble, or affliction to individuals or to the 
community, as the failure of crops, an earthquake, the devastation of war 
or plague, or an extensive fire or flood. By context, mischance or misfortune." 
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The present situation is brought about because of the world war, the severe cold 
weather and heavy snows, causing a shortage of coal through lack of transportation 
facilities. This condition is Sjlch that it has had and now has the attention of local, 
state and federal authorities. It is a national situation, which has caused wideFpread 
"distress and trouble." It is my opinion a public calamity of large magnitude. 

The teachers, therefore, would be entitled to pay for time lost under such cir
cumstance, under the provisions of section 7690 General Code. 

The answer to your second question will depend upon the terms of the contract 
with the hack-driver. I do not deem it advisable to answer your second question 
without a copy of the contract. If you will submit a copy of the contract I will answer 
the second question. Very truly your!!, 

1001. 

JosEPH McGHEE, 
Attorney-General. 

MERCHANT COMMENCING BUSINESS IN COUNTY AFTER THE DAY 
PRECEDING THE SECOND MONDAY OF APRIL SHOULD REPORT 
TO THE COUNTY AUDITOR THE AVERAGE VALUE OF THE PERSONAL 
PROPERTY TO BE USED IN SAiD BUSINESS-DUTY OF AUDITOR IN 
CASE OF REFUSAL OF SUCH MERCHANT. 

A merchant commencing business in any county after the day preceding the second 
Monday of April in any year is amenable to the provisions of section 5387 General Code, 
requiring such merchant to report to the auditor of the county the probable average mlue 
of the personal property intended to be employed in such business until the duy preceding 
the second Monday of April thereafter. In case of refusal on the pJ.rt of such merchant 
to make the report required by section 5387 General Code the auditor of the county should 
proceed under the pro~isions of section 5390 General Code to ascertain the probable average 
value of the personal properly intended to be employed in the business of such merchant 
and add thereto fifty per cent., the amount thus increased to be the basis of taxation for 
that year. 

The fact lh'lt such merchant is a corporation does not affect the application of the 
statutory provisions just noted. 

CoLUMBUs, OHio, February 9, 1918. 

RoN. ADDisoN P. MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 
DEAR Sm:-As previously acknowledged, I am in receipt of your letter of Janu· 

acy 11, 1918, in which you ask my opinion on certain questions therein stated. Your 
letter in full reads as follows: 

"The auditor of Ross county has requested me to obtain from you an 
opinion as tf> his duties arising from the following sta~ of facts: 

Since the army cantonment ha& been in operation in this county many 
merchants have etar·ted business in and near this city. The auditor has 
asked the fpllowing questions: 

'First. Is it my duty !ls auditor of Ross county, and in case of the 
failure of a person to make a return as required in section 5387, to demand 
a tax :.:eturn as provided for the~in, and in case of the failure or refusal of 
the person so engaging in business to proceed according to the provisions 
of section 5390 of the General Code, if necessary, to secure such return? 
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Second. Would the fact that the business, commenced after last tax 
listing day, was owned by an incorporated company relieve the company 

from making a return?' " 
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Sections 5382 and 5385 General Code provide for the taxation of merchants 
and manufactw;pr~' stock on the basis of the average stock on hand for the previous 
year instead of a tax on the aggregate of each and every item possessed on the day 
preceding the second Monday of April of a given year. 

The provisions of section 5387 General Code noted in your communication are 
cognate to those of sections 5382 and 5385 General Code, and read as follows: 

"Section 5387. When a person commences business as a merchant or 
manufacturer after the day preceding the second Monday of April in any 
year, the average value of whose personal property employed in such business 
has not been previously entered on the proper assessor's list for taxation, 
such person shall report to the auditor of the county the probable average 
value of the personal property by him intended to be employed in such busi
ness until the day preceding the second Monday of April thereafter." 

Section 5390 General Code, likewise referred to in your letter, is general in its 
terms, providing a sanction by way of penalty with respect to returns for taxation 
required to be made by other appropriate statutory provision, and reads as follows: 

"When a person, company, or corporation refuses or neglects to make 
~turn, or, on being requested to do so, refuses or neglects to swear to it, the 
a.Bf>essor shall return the fact of such refusal or neglect by the words 'refused 
to list,' or 'refused to swear,' as tlie case may be. In such case, and in every 
case in which a company or corporation whose duty it is to make return of 
taxable property to the auditor refuses or neglects to make or verify such 
return, the auditor shall add to the amount returned, or ascertained, fifty 
per cent. of such amount, and the amount thus increased shall be the basis 
of taxation for that year." 

It will be noted that the assessor has nothing to do with the return for taxation 
required to be made by the provisions of section 5387 General Code, and it is the duty 
of the county auditor to apply and enforce the provisions of section 5390 General Code 
in cases where returns required under section 5387 General Code are not made in the 
manner therein provided. Assuming therefore that the business of the merchants 
which you have in mind comes within the pl'Ovisions of section 5387, I am of the opinion 
that your first inquiry shouW be answered in the affirmative. 

With respect to your second question, it will be noted that section 5404 General 
Code makes special provision for the return for taxation of the property of corpora
tions other than real estate not necessary to the daily operations of the company, 
while section 5405 General Code makes provi!'ion, in proper cases, for the apportion
ment by the county auditor to the proper taxing districts within the county of the tax 
valuation of the property of corporations after the deduction of the value of all real 
estate included in the return on the basis therein provided for. 

As a matter of some Eignificance in consideration of this question it will be noted 
that section 4 of Article XIII of the state constitution provides that the property of 
corporations now existing or hereafter created shall forever be wbject to taxation 
the same as the property of individuals. 

Section 5328 General Code provides that all real and personal property in this 
state belonging to individuals or corporations, and all moneys, credits, investments 
in bonds, 8tocks, or otherwise, of persons residing in this state, shall be subject to taxa
tion, except only such property as may be expressly exempted therefrom. 
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More immediately to the point perhaps is section 5320 General Code, which pro
vides that the word "person" m, used in the particular title of the General Code relating 
to taxation, includes firms, companies, associations and corporations. 

In an opinion to the tax commission of Ohio, under date of September 13, 1911 
(report of Attonney-General for 1911, volume 1, page 676), my predeceS"Spr, Hon. 
T. S. Hogan, referring to the provisions of sections 5382, 5385 and cognate sections 
with respect to the taxation of merchants' and manufacturers' stock says: 

"The above statutes applicable to the return of merchants' and manu
facturers' stock and property used in such business constitute not a separate 
rule of taxation, but merely a separate and peculiar method of valuation of 
certain kinds of personal property. The general assembly has recognized 
the inequality of applying to merchants and manufacturers the rule applicable 
to ordinary individuals, namely, that the value shall be affixed to specific 
property which it possesses on the day preceding the second Monday of April 
of a given year, and that only such personal property shall be returned for 
taxation as i,s owned by the taxpayer on the said day. As a substitute for 
this rule, the legislature has provided, in effect, that a merchant's or manu
facturel''s stock shall be regarded as an entity and shall be valued by de
termining, not the aggregate value of specific articles, which constitute it, on the 
day preceding the second Monday of April, but by determining the average 
value of such specific articles on hand during the year preceding that date. 

The corporation engaged in the manufacturing business and required 
to make returns as a corporation to the comity auditor of all its personal 
property must value that portion thereof which is used or partly used in the 
process of manufactming and whirh consists of completed manufactured 
articles on hand \:luring the year as manufacturer's stock. There seems to 
he very little question as to this conclusion. Courts have practically adopted 
it wherever the application of the sections relating to the valuation of manu
facturer's stock to corporations have been involved. 

Brewing Company v. Hagerty, 8 C. C., 330, 
Bridge Company v. Yost, 22 C. C., 376. 
I mention this point because both the sections relating to the return of mer

chants' stock and that relating to the return of manufacturers' stock ex
pressly provide that when a person is required to make his return to the assessor 
he shall proceed as therein provided. Corporations, of course, do not make 
their return& to the assessor. However, the controlling principle is that al
ready alluded to, namely, that the rules applicable to individuals are pre
sumed to be applicable likewise to corporations, unless a contrary intent 
clearly appears." 

The opinion of Mr. Hogan, though immediately directed to certain questions 
relating to the taxation of the property of a manufacturer, has direct application to 
the question presented by you, and inasmuch as upon independent investigation of 
the question presented by you I have found no reason to question the correctness 
of the conclusion reached by Mr. Hogan, I am of the opinion, in answer to your second 
question, that the fact that the business in question was owned by an incorporated 
company would not relieve such company from making the return provided for in 
section 5387 General Code, if such rompany is otherwise within the provisions of this 
section. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

I 
I 
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1002. 

FEES RECEIVED BY RHERIFF IX STATE CRil\IIXAL CASES :\lUST BE 
PAID IXTO HIS FEE FUXD. 

The .~hcriff must P"!l into his fee fund fees receit'cd lnj him for serving U'flrrants 
is8ued to him by a magilitrote in state crimin"l cases. 

CoLnm~s, OHio, February 11, 1918. 

RoN. J. W. W.\TTs, Prosecuting Attorney, Hillsboro, Ohio. 

DEAR Sm:-I have your letter of recent date as follows: 

"The question upon wh,ich I would like to have your opinion is as fol 
lows: 

Is there any law authorizing a sheriff to collect and keep, in addition 
to his regular salary, his costs accruing in a criminal case on a warrant issued 
to him by a magistrate wherein the state fails to convict or in misdemeanors 
upon conviction whC're the defendant proves insolvent? 

Si,nce the decif!ion of the appellate court of the eighth district in the case 
of Edmond B. Haserodt, clerk of courts, etc., ot al., plaintiffs in error v. 
The State of Ohio, ex rei., E. R. Wilcox, city solicitor, etc., defendants in 
error, holding that chiefs of police in state criminal casr.s can collect no fees 
for such services in police courts and since the bureau of inspection and super
vil:;ion of public offiecs finds that the same objection exists as to the fees of a 
marshal in state criminal cases, our mayor has been issuing some of his war 
rants in state criminal cases to the sheriff of the county upon the theory that 
he would be allowed his fees and would not have to perform such services 
for nothing, particularly if the state should fail or if there should be a con
viction of a misdemeanor and the defendant proved insolvent. 

Section 13500 G. C. provides that warrants may be directed by the 
magistrate, issuing the same, to the sheriff of the county. 

Section 284G G. C. provides as follows: 

'Upon the certifi<'ate of the clerk and the allowance of the c·mmty commis
sioners, the sheriff shall receive from the county treasurer, in addition to 
his f>\llary, his legal fees for S~Jrvices in criminal cases wherein the state fails 
to conviet and in misdemeanors upon uonviclion \\here the defendant proves 
insolvent, but not more than three hundred dollars shall be allowed for the 
services rendered in any one year of his term.' 

Section 2083 G. C. provides for the payment at the end of each quarter 
into the county treasury of all fees, costs, etc., collected during the said 
quarter hy a.ll county officers. 

Section 1206-28 provides tha.t the salary of county officials shall be in 
lieu of all fees, cost!.;, etc. 

I find no other sections of the law bearing upon the above question and 
there seems to be no specific method laid down in the Code for the collection 
of fees in such cases." · 

Section 13500 of the General Code, to which you refer, provides that warrants 
may be directed by the magistrate, issuing the same, to the sheriff of the county. 
When the sheriff, therefore, is serving these warrants, he is doing so as sheriff. 
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Section 2996 G. C. provides: 

"Such salaries shall be instead of all fees, costs, penalties, percentages, 
allowances and all other perquisites of whatever kind which any of such 
officials may collect and receive, provided that in no case shall the annual 
salary paid to any such officer exceed six thousand dollars." 

From a reading of section 2996, just quoted, it will be seen that any fees collected 
by the sheriff in serving the warrants referred to must be paid into the sheriff's fee 
fund unless some specific statutory authority can be found taking this case out of the 
general ruie. Section 2846, to which you refer, is the only exception found in the 
statutes. This section is set forth above in your communication. 

It will be noted that section 2846 G. C. provides that the sheriff in criminal cases 
where the state fails to convict, and in misdemeanors upon conviction, where the 
defendant proves insolvent, may be allowed his fees upon the certificate of the clerk 
and the allowance by the county commissioners. The fact that these fees must be 
allowed upon the certificate of the clerk wouid indicate that the section refers only 
to cases in the court of common pleas and not to cases in the mayor's court, police 
court and courts of justices of the peace. This being so, this sect.ion wouid offer no 
assistance in the situation you refer to. 

It is therefore my opinion that any fees received by the sheriff in state cases for 
serving warrants, issued to him by a magistrate, must be paid into the sheriff's fee 
fund. Very truiy yours, 

1003. 

JosEPH McGHEE, 
Attorney-General. 

PROSECUTING ATTORNEY-OFFICE EXPENSES-HOW SAME SHOULD 
BE PAID. 

Prosecuting ottorney should hove judge of common pleas court fix amount to be ex
pended by such prosecuting attorney in ordinarY conduct of office, under section 2914 
General Code. 

CoLUMBus, Oaro, February 11, 1918. 

RoN. J. H. FuLTZ, Prosecuting Attorney, Lancaster, Ohio. 

DEAR Sm:-In your request for my opinion you say: 

"Do;you advise prosecuting attorneys')o obtain funds under section 
3004 G. C. for the payment of expenses in the ordinary conduct of their 
offices, or should they have a judge of the common pleas court fix an amount 
only under section 2914 to)e'.by them expended? 

You will note the U. S. Government has drafted prosecuting attorneys 
to perform many duties in connection with the selective draft law, for which 
they receive no compensation or expenses." 

Section 3004 G. C. reads in part: 

'There shall be allowed annually to the prosecuting attorney, in nd
dition to his salary and to the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expeuses which may be 
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incurred by him in the performance of his official duties and in the further
ance of justice, not olheT'I.Uise protrided for. • • *' " 
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It will be seen that the allowance made to the prosecuting <.ttorney under thi9 
scotion is for the payment of expenses incurred by him in the performance of hi9 
official duties and in the furtherance of justice "not otherwise provided for." 

Section 2914 G. C. provides: 

"On or before the first Monday in January of each year in each county, 
the judge of the ronrt of rommon pleas, or if there be more than one judge, 
the judges of such court in joint session, may fix an aggregate sum to be 
expended for the incoming year, for the compensation of assistants, clerks 
and stenographers of the prosecuting attorney's office." 

Jt will be seen from a reading of this section that provision is made therein for 
the employment of assistants, clerks and stenographers by the prosecuting attorney. 
Therefore the allowance made to the prosecuting attorney under section 3004 cannot 
be used for the payment of such assistants, clerks and stenographers. 

Section 2419 G. C. provides as follows: 

"A court house, jail, offices for county officers, and an infirmary, shall 
be provided by the commissioners when, in their judgment, they, or any 
of them, are needed. Such buildings and offices shall be of such style, di
mensions and expense, as the con;tmissioners determine. They shall provide 
all rooms, fire and burglar proof vaults and safes, and other means of security 
in the office of the county treasurer, necessary for the protection of public 
moneys and property therein." 

Quoting from opinion No. 185, rendered by this department on April 13, 1917: 

"Under this section (2419) it is the duty of the county commissioners 
to furnish an office 'of such style, dimensions and expense as the com
missioners determine' for the pros_ecuting attorney, and there bem_g, there· 
fore, express and ample provision for this expense, I am of the opinion that 
the same may not be paid under section 3004 G. C." 

For the reasons set forth in the opinion and the different sections of the General 
Code, quoted, I must advise you that prosecuting attorneys may not use the allow
ance made to them under section 3004 G. C. for the payment of expenses incurred 
in the ordinary cond'uct of their office, but such matter should be taken care of as 
provided in sections 21J14 and 2419 of the General Code, above quoted. 

1004. 

Very truly yours, 
JosEPH McGHEF:, 

--------- Attorney General. 

COURTS OF DOMEHTIC RELATIONS ~l,N THE COUNTIES OF LUCAS, 
:\IAHONIJ\"G, MONTGOl\IERY AND SUMMIT HAVE EXCLUSIVE JUR
ISDICTION OF PROSECUTIONS UNDER SECTION 1655-PROSECU 
TIONS UNDER SECTION 12970 MAY BE BROUGHT BEFORE MAYOR 
OR JUSTICE OF THE PEACE. 

Prosecutions for violations of section 1656 G. C., in the counties of Montgomery 
Mahoning, Summit and Lucas, should be broU{}ht in the court of domestic relations for 

9-Vol. I-A. G. 



258 OPINIONS 

the reason that such court in those counties has been git•en exclusive jurisdiction in .fw·enile 
matters; and prosecutions under section 12970 G. C. may be brought before the different 
mJyors and justices of the peace in those counties having courts of domestic relations in 
the same manner as such prosecutions were had prior to the passage of these acts. 

CoLCMBcs, OHIO, February 11, 1918. 

The Board of Stale Charities, I!. Fl. Shirer, Secretary, Columbus, Ohio. 

GENTLEMEN:-! have your letter of recent date as.follows: 

"In the development of the eo called courts of domestic relations, there 
s.eem to have been inserted certain new requirt'l!Ilents which have occmioned 
a few interesting inquiries at this office. 

The act creating such a court for l\Iontgomery county (0. L. lOG p. 424) 
provides that all cases involving the care and custody of children ~hall be 
assigned to this court. A similar provision appears in the act creating such 
a court for Mahoning county (0. L. 107 p. 721). 

In section 3 of the act creating a similar court in Lucas county (0. L. 
107 p. 732) there is an extens~ve list of violations of the law rel:j.ting to children, 
with the special proviso that all minor courts shall refer such cases to the 
court of domestic relations. , ' 

One query has arisen especially in connection with the courts in Mont
gomery and Mahoning couties, viz., does this requirement prohibit any case 
involving the care, custody and treatment of children from being begun 
in any other court than the court of domestic relations? The act relating 
to Summit county seems to provide that this may be done, but the case 
must be referred to such court. 

Another question is, do the sr.ecific provisions mentioned in the acts 
creating such courts have any effect upon the general law requiring a grand 
jury indictment before a person can be convicted for non support, under 
the provisions of sections 13008 and 13009 of the General Code." 

The cases "involving the care, custody and treatment of children," to which you 
refer, are, you inform me, cases involving the violation of the following sections: 

"Section 1655. Whoever is charged by law with the care, support 
maintenance or education of a minor under the age of eighteen years, and 
is able to ~upport or contribute toward the support or education of such 
minor, fails, neglects or refuses so to do, or who abandons such minor, or 
who unlawfully beats, injures, or otherwise ill treats such minor, or causes 
or allows him or her to engage in common begging, upon complaint filed in 
the juvenile court, as provided in this chapter, shall be fined not less than 
ten dollars, nor more than five hundred dollars, or imprisoned not less than 
ten days nor more than one year, or both. Such neglect, non support, or 
abandonment shall be deemed to have been committed in the county in 
which such minor may be at the time of such neglect, non support, or abandon
ment. Each day of such failure, neglect, or refusal shall constitute :. sepa
rate offense, and the judge may order that such person stand committed 
until such fines and costs are paid." 

"Section 12970. Whoever, having the control of or being the parent 
or guardian of a child under the age of sixteen years, wilfully abandons such 
child, or tortures, torments, or cruelly or unlawfully punishes it, or wilfully, 
unlawfully or negligently fails to furnish it necessary and proper food, cloth-
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ing or shelter, shall be fined not less than ten dollars nor more than two 
hundred dollars or imprisoned not more than six months or both." 

"Section 13008. Whoever, being the father, or when charged by law with 
the maintenance thereof, the mother, of a legitimate or illegitimate child 
under sixteen years of age, or the husba.nd of a pregnant woman, living in 
this state, being able by reason of property, or by labor or earnings, to pro
vide such child or such woman with necessary or proper home, care, food 
and clothing, neglects or refuses so to do, shall be imprisoned in a jail or 
workhouse at hard labor not less than six months nor more than one year, 
or in the penitentiary not less than one year nor more than three years." 

"Section 13009. \Vhoever, being the father of a legitimate child under 
sixteen years of age, or, being the husband of a pregnant woman, leaves, 
with intent to abandon, such child or pregnant woman, shall be imprisoned 
in a jail or workhouse at hard labor not less than six months nor more than 
one year, or in the penitentiary not less than one year nor more than three 
years." 
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In the juvenile court law, !\8 amended in 103 0. L., pp. RGR to 879, section 1659 
G. C. was made to read as follows: 

"Section 1659. '!hen a minor under the age of eighteen years is arrested, 
such child, instead o' acing taken before a just.ice of the peace or police judge, 
shall be taken dire ly before such juvenile judge, or, if the child is taken 
before a justice of tl.e peace or a judge of the police court, it shall be the duty 
of such justice of the peace or such judge of the police court, to transfer the 
case to the judge exercising the jurisdiction herein provided. The officer 
having such child in charge shall take it before such judge, who shall proceed 
to hear and diEpose of the case in the same manner as if the child had been 
brought before the judge in the first instance." 

The juvenile court ad conferred exclusive jurisdiction on the juvenile courts 
of the st::>te with reference to all law violations by minors under eig;hlceu years of age, 
except in certain felony cases, but the jurisdiction of the juvenile court to hear and 
determine prosecutions against adults for violations of laws relating to the custody, 
care :md treatment of children" was not made exclusive in all cases. 

It will be :-een from a reading of section 1659 that the prosceutions brought under 
that section must be had in the juvenile court, but S'l far as the juvenile eourt laws arc 
concerned proseeutions for violations of section 12970 may be ha<l in the juvrniiP 
Pourt, eommon pleas court or magistrate's court. Proseentions umlrr sretions 1300S 
and 13009 may only be had upon indictment in a court of <·ornmon pleas, Rime the 
violation of these sections is a felony. 

McKelvy v. State, 87 0. S., 1. 

It is plain here that if prof!Crution of the violations of the sertions to whirh you 
refer eannot be, in some counties, in any court other than the domestic relations court 
the authority for this cxelusive juri!)dietion of sueh comt must be found in the ads 
creating suc-h courts. An cxamin~tion of these different stn.tutPs is therefore ne<·essary 
to determine this question of jurisdietion. 

The act creating the :\Iontgomcry county court of domestic relations is found 
in 106 0. L., page 424, and reads in partl 

"In addition to the judges hereinbefore provided for • • * there shall 
be elected • • • a judge of the court of common pleas for the county of 
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Montgomery * * •, with the powers, jurisdiction and duties as herein 
after provided and the same compensation as other judges of the court of 
common pleas of Montgomery county. He and his successors shall, however, 
be elected and designat~d as a judge of the court of common pleas, division 
of domestic relations, and all the powers provided for in title 4, chapter 8, 
of the General Code, relating to juvenile courts, shall be exercised in Mont
gomery county by said judge of said court of common pleas, and on and after 
January 1, 1918, there shall be assigned to the judge elected in pursuance of this 
act all juvenile court work and all divorce and alimony cases and cases in
volving the care and custody of children in said county, with concurrent 
jurisdiction in all criminal matters, • * *." 

It will be seen from a reading of this act that the so called domestic relations 
court of Montgomery county is not a separate and distinct court, but simply a division 
of the court of common pleas, to which division certain business of the common pleas 
court has been exclusively assigned by statute, including all the juvenile court work. 
There is nothing in the provisions of this act that in any way limits or affects the juris
diction of the magistrates with reference to the hearing of prosecutions under section 
12970, or the jurisdiction of such magistrates to hear, as examining magistrates, pros
ecutions under sections 13008 and 13009. 

The act creating the domestic relations court. in Mahoning county is found in 107 
0. L., page 721, and reads in part: 

"Section 1. From and after the passage and taking effect of this aet, there 
shall be one additional judge of the court of common pleas in and for Mahoning 
county, * * * He shall have the same qualifications and receive the same 
compensation as is provided by law for the judges of the court of common pleas 
in Mahoning county. He shall exercise the same powers and have the same 
jurisdiction as is provided by law for judges of the court of common pleas. 
He and his successors shall, however, be elected and designated as a judge 
of the court of common pleas, division of domestic relations tJ such judge, 
shall be assigned all juvenile court work arising under title four, chapter eight 
of the General Code, and all divorce and alimony cases, and cases involving the 
care and custody of children in said county. * * * " 

The wording of this act is practically identical with that found in the act creating 
the Montgomery county court and observations made in connection with that act 
apply with equal force to the Mahoning county domestic relations court act. 

The act creating ljhe Summit county domestic relations court is found in 107 
0. L., p. 703, and reads in part: 

"Section 1. From and after the passage and taking effect of t.his act, 
there shall be one additional judge of the court of common pleas in and for 
Summit county, who shall reside therein. * * *. 

He s,hall have 1;,he same qualifications and shall receive the same com
pensation as is provided by law for the judges of the court of common pleas 
in Summit county. He shall exercise the same powers and have the same juris
diction as is provided by law for judges of the court of common pleas. He 
and his successors shall, however, be elected and designated as a judge of the 
court of common pleas, division of domestic relations, and all the powers 
provided fm in title four, chapter eight, of the General Code, relating to 
juvenile courts, shall be exercised in Summit county by such judge of said court 
of common pleas, and on and after the appointment of such judge, there shall 
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he assigned to said judge and his successors, elected or appointed, in pursuance 
of this act, all jm·enile court work in said county. • • • " 
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This act is practically the same as the act creating the Montgomery and Mahoning 
counties c: urts and the same remarks are applicable. 

The Lucas county court of domestic relations was created by the act found in 107 
0. L., 732. This act reads in part: 

"Bcction 1. There is hereby created a court of domestic relations for 
the ronnty of Lucas in this state, which court shall be organized and opened 
for the exen·ise of its jurisdiction September first, nineteen hundred and 
seventeen, and !'hall be a court of record having a seal." 

"Section 3. The clerk of the court of common pleas of said Luras 
county shall be by virtue of his office, clerk of said court of domestic rela
tions. Said rlerk shall keep such records of the proceedings of the said court 
of domestiu relation>! as are now required by law to be kept by said clerk of 
the proceedings of the court of common pleas. Of the proceedings relating 
to minors, and the support of women whose husbands are dead, such records 
shall be kept as may be prescribed by the rules of said court of domestic re
lations. The clrrk of said court of domestic relations shall tax such costs in 
said proceedings as are now authorized by law to be taxed by the clerk in 
similar proceedings in courts exercising jurisdiction. On and after Septem
ber first, nineteen hundred and seventeen, said court of domestiu relations 
shaJI have exclusive jurisdiction within said Lucas county in and over all 
matters or proceedings, actions and causes that are now or may hereafter 
be within the jurisdiction conferred on a juvenile court or a juvenile judge 
or judges of the juvrnile court, by chapter 8, title 4, part one, or under sec
tion 11181-1 of the General Code of this state including the wanting of allow
::mce for the partial support of women who are poor and have children to sup· 
port as provided in said chapter 8, of said juvenile court act and shall have 
concurrent jurisdiction to issue writs of habe:1s corpus; also shall have con
current jurisdiction in all the following proceedings, causes and actions; 
divorce, alimony and divorce and alimony cases and in cases involving the 
care, custody and control of minors; excluding c:1ses within the civil juris
diction of the prob.,te court pertaining to guardians and wards and adop· 
tions, also in all cases of violation of any law relating to the prevention of 
cruelty to children or the neglect or failure to provide proper home, food, 
clothing, shelter or rare of a minor child or children; also in all cases of vio
lation of any bw, relating to the abandonment, non-support or ill-treatment 
of a child by its parents; also in all cases of violation of any law relating to 
the abandonment or ill-treatment of a child under sixteen years by its guar
dian; also in all cases of violation of any law relating to the employment of 
a child under fourteen years of age in puhlie exhibitions or vocations, inju
rious to h0:1lth, life or morals or whi~h cause or permit it to suffer unneces
sary physical or mental pain; :1lso in all cases of violation of any law relating to 
the regulation, restridion or pwhibition of the employment of minors. Also 
in all cases of violation of any law relating to the torturing, unlawfully pun
ishing, ill-treating or depriving of any one of neC'essary food, elothing or 
shelter; also in bastardy cases wherein the aecused is reuognized for trial by 
the examininf,!; court or magistrate. Whenever any magistrate or court having 
jurisdiction in any cause, proceeding or prosecution shall find the contro
versy to be within the jurisdiction conferred upon the court of domestic re
lations, whether said cause or proceeding be civil or criminal, such magis-
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trate or court shall immediately certify such cases to the court of domestic 
relations and proceed no further therein. But such court of domestic rela
tions shall have jurisdiction to transfer and certify any such case or cause 
for trial to any judge of said common pleas court or magistrate or other 
judge in said county having jurisdiction of the subject matter, whether said 
case was originally commenced in said court or certified thereto. The board 
of county commissioners may require the clerk, in addition to the bond now 
required by law, to give a bond in not less than ten thousand nor more than 
thirty thousand dollars, conditioned that he will truly and faithfully pay 
over all moneys that may be received in his official capacity as clerk of said 
court of domestic relations; that he will enter a record of orders, decrees, 
judgments and proceedings of the court which he is by law required to enttr 
and record, and faithfully and impartially perform all the duties of the said 
office." 

"Section 6. Said court of domestic relations shall have the same power 
to issue process to compel the attendance of witnesses, to enforce obedience 
of its orders, judgements and decrees, as is possessed by the several courts 
of common pleas of this state. Said court shall be in session from day to day 
and without terms of court, provided, however, that the judge of said court 
shall have full power to order adjournments of the sitting of said court from 
time to time as he may deem advisable." 

Quoting from an opinion of this department rendered January 23, 1918, 
addressed to Hon. James M. Cox: 

"The Lucas county statute is different from the others in that it is the 
first which sought to make a distinct and separate court of domestic rela
tions. In Hamilton, Mahoning and Summit counties the statute oniy pro 
vided for a division of the labor among the different judges of the court of com
mon pleas providing that certain classes of cases should go to the common 
pleas judge who is selected to serve in the division of domestic relations of 
that court. * * * 

All that is done by the act is to call this one judge by a different name, 
or rather as an addition to his title, and then provides by statute for the 
assignment of these duties to him instead of having the judges make the 
assignment as in other cases." 

It will be noted that the act creating the Luca:;, county court provides in section 3: 

"* * * On and after September first, nineteen hundred and seven
teen, said court of domestic relations shall have exclusive jurisdiction within 
said Lucas county in and over all matters or proceedings, actions and causes 
that arc now or may hereafter be within the jurisdiction conferred on a juve
nile court or a juvenile judge or judges of the juvenile court, by chapter 8, 
title 4, part 1, or under section 11181-1 of the General Code of this Etate, 
including the granting of allowance for the partial support of women who 
are poor and have children to support as provided in said chapter 8, of said 
juvenile court act, and sliall have concurrent jurisdiction to issue writs of 
habeas corpus; also shall have concurrent jurisdiction in * * * cases 
involving 'the care, custody and control of minors; * * * also in all 
cases of violation of any law relating to the prevention of cruelty to children 
or the failure to provide proper home, food, clothing, shelter or care of a 
minor child or children; also in all cases of violation of any law relating to the 
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abandonment, non support or ill treatment of a child by its parents; also in 
all cases of violation of any law relating to the abandonment or ill treatment 
of a child under sixteen years by its guardian; also in all cases of violation 

.of any law relating to the employment of a child under fourteen years of age 
in public exhibitions or vocatioJL'l, injurious to health, life or morals or which 
cause or permit it to suffer unnece,-siuy phy·sical or mental pain; also in all 
cases of violation of any law relating to the regulation, restriction or prohi
bition of the employment of minors. Also in all cases of violation of any 
law rebti g h the t rturing, unlawfully punishing, ill treating or depriving 
of any one of nenc~sn.ry food, clothing or shelter; also in bastardy cases where
in the accused is recognized for trial by the examining court or magistrate. 
Whenever any magistrate or court having jurisdiction in any cause, pro
ceeding or prosecution shall find the controversy to be within the jurisdic
tion conferred upon the eourt of domestic relations, whether said cause or 
proceeding he civil or criminal, such magistrate or court shall immediately 
certify Suf:h cases to the court of domestic relations and proceed no further 
therein. But such court of domestic relations shall have jurisdiction to 
transfer and rertify any surh case or cause for trial to any judge of ~aid com
mon pleas court or magistrde or other judge in said county having jurisdic
tion of the subject matter, whether said case was originally commenced in 
said court or certified thereto. * * * " 
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The supreme court, in the case of State ex rei. D'Alton v. Ritchie et al, decided 
December 11, 1917, passed upon this statute and held: 

"5. Section 3 of the act of the general assembly of Ohio, passed March 
21, 1917 (107 0. L. 732), entitled 'An act to provide a court of domestjc 
relations for Lucas county, Ohio, and prescribing the jurisdiction of said 
court,' is in conflict with section 26 of article II of the constitqtion of Ohio, 
in so far as it purports to confer jurisdiction upon that court to the cxelu
sion of the jurisdidion ennfP.m~d upon the rommon plea"! ('Omt by the general 
laws of this state; but is valid as conferring jurisdiction concurrent with 
the jurisdiction of the common pleas court." 

Donahue, J., says in the opinion: 

"The entire act should not be held invalid merely because the attempt 
to make that jurisdiction exclusive of the jurisdiction of the common pleas 
court of Lucas county is unconstitutional. 

This act is uncoastitutional in so far as it purports to confer sueh exclusive 
jurisdiction, but it is valid as conferring jurisdiction concurrent with the 
common pleas court of that county. 

This act co"ntains a further provision requiring that, 'whenever any 
magistrate or court, having jurisdiction in any cause, proceeding, or prose
cution, shall find the controversy to be within the jurisdiction conferred 
upon the court of domestic relations, whether said cause or proceeding be civil 
or criminal, such magistrate or court shall immediately certify such cases to the 
court of domestic relations, and proceed no further therein.' 

If this provision is mandatory, then it is equally objectionable to sec
tion 26 of artic·lc II, for it would in effect deprive the common pleas court 
of Lucas county of jurisdiction conferred upon it by the general laws of this 
state. It is, however, a mere detail in furtherance of the cxcreise of the 
jurisdiction conferred upon the court of domestic relations, and similar pro· 



264 OPINIONS 

visions, not purporting, however, to be mandatory, are found in the several 
acts creating local courts, which acts have been held constitutional by this 
court." 

It will be noted that the supreme court viewed this provision as "a mere detail 
in furtherllohce of the exercise of the jurisdiction conferred upon the court of domestic 
relations." The court does not decide whether or not this provision of section 3 
applies to all cases of which the court of domestic relations has jurisdiction, or to only 
those cases i 1 which such court has exclusive jurisdiction. If it were construed to 
apply to all cases of which the court of domestic relations had jurisdiction, then the 
effect of this provision would be to confer exclusive jurisdiction upon the court of 
domestic relations in all cases coming properly before it. Ihasmuch, however, as 
section 3 of the act sets out in much detail the different classes of cases in which the 
court of domestic relations shall have only a concurrent jurisdiction, it would seem 
that the provision referred to by Judge Donahue as heing merely directory and as 
being "a mere detail in furtherance of the exercise ot the jurisdiction conferred upon 
the coutt of domestic relatiom" refers only to juvenile court ma.tters, exclusive juris
diction of which is attempted to he conferred upon the court of domestic relations. 
From the fact, then,, that only a concurrent jurisdiction is conferred upon the court 
of domestic relations of Lucas county in cases involving the care, custody and treat
ment of children, and viewing the provision of section 3 as to the transfer of cases 
from other courts to the court of domestic relations, as affecting only cases in which 
the domestic relations court has exclusive jurisdiction, I can see nothing in the act 
which in any way affects the jurisdiction of magistrates to hear and determine prose
cutions under section 12970. 

From a consideration of these different acts and sections of the General Code 
and the decision of the supreme court referred to, it is my opinion that prosecutions 
for violations of section 1655 of the General Code, in the counties of Montgomery, 
Mahoning, Summit and Lucas, should be brought in the cowt of domestic relations 
for the reason that such court in those counties has been given exclusive jurisdiction 
in juvenile matters; and proeecutions under section 12970 of the General Code may be 
brought before the different mayors and justices of the peace in those counties having 
courts of domestic relations in the same manner as such prosecutio,ns were had prior 
to the passage of these acts. 

Answering your second question, beg to advise that the supreme court of Ohio 
as before noted in the :\IcKclvy case, held: 

"As the pun~mcnt provided by section 13008, General Code of Ohio, for 
f11oilure by a father to support his illegitimate child, may be imprisonment 
in the penitentiary, this makes such offense a felony, and a justice of the 
peace therefore has no jurisdiction to try a person accused of violating said 
section, but is only authori:red to conduct a preliminary examination and 
either discharge the accused or recognize him to appear before the proper 
court." 

Violations of sections 13008 and 13009 G. C. being felonies, prosecution thereof 
must be had upon indictment by the grand jury in the court of common pleas and 
the provisions of the several acts creating courts of domestic relations herein con
sidered do not affect in any way such prosecutions under such sections. 

Very truly yours, 
JosEPH :\!cGHEE, 

Attorney-General. 
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1005. 

COUXTY DITCHES-CLEANING AND REPAIRING. 

The only methods for cleaning out and keeping in repair county ditches and removing 
obstructions therefrom are found in chapter 8 of the title on drainage and in the sections 
supplementary thereto, 6726-1 to 6726-4, and as to township or other public ditches there 
is no other proceeding than thot prescribed in such chapter .1s it stood before the enactment 
of these sub-sections. 

1'he above prot'isions furnish the only method of enforcing a removal of obstructions 
from tile ditches of such public character as aboz•e described, and in the same manner. 

CoLmmus, Omo, February 11, 1918. 

HoN. C. A. STUBBS, Prosecuting Attorney, CelintJ, Ohio. 

DEAR Sm:-Under date of December 27, 1917, you addressed the following 
inquiry to this office: 

"This is to inquire concerning the method of making repairs on county 
ditches. I am aware of, the provisions of G. C. 6691 et seq., and G. C. 6726-1 
et seq., but ntJither of these methods seem to take care oi the difficulty which 
in brief is as follows: · 

In a number of county ditches in Mercer county, the tile have broken 
down and the ditches are inefficient. The amount of repairs needed would 
make it impractirable to use either of the above methods as the cost of pro
cedure would in many cases exceed the cost of repair. 

My inquiry is directed as to the manner in which these repairs should 
be made. Is it permissible for the county commissioners to make these 
repairs and pay for them out of the general county fund? If not, should 
the land owner on whose land the repair is needed be held to make the repair? 
In most of cases this would be inequitable. 

Will thank you for an early opinion as to exactly what should be done 
in these cases." 

The sections of the statute mentioned by you above seem to be the only ones 
touching the subject of cleaning or repairing public ditches. It is true, as you sug
gest, that either of the proceedings provided for is cumbersome and costly for a trifling 
repair to a tile ditch. This criticism, however, is one that frequently applies to all 
these drainage proceedings, especially to those of small cost which could always be 
constructed, if the interested parties could agree, at great saving in cost. 

An examination of chapter 8 of title 3, the drainage title, shows that it is intended 
to have application to the kind of a case you mention. This chapter provides the 
general scheme, which seems applicable to only open drains. The modus operandi 
is for the township ditch supervisor to divide the ditch into sections, apportioning 
such part of the length thereof to each land owner according to benefits, then require
ing each to clean out the section apportionPd to him, and in the event of failure, to 
sell out the work and have the cost certified to the county auditor to be collected as 
taxes. The chapter, however, is expressly made applicable to tile ditches by section 
6709, which is as follows: 

"When a county, joint county or township ditch, or part thereof, has been 
tiled, it shall be subject to the provisions of this chapter. If in the judg· 
ment of the ditch supervisor, or supervisors of the township or townships 
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through which such ditch runs, said tile is small and insufficient to provide 
the necessary drainage, the surface ditch shall be kept open by the provisions 
of this chapter." 

It is worthy to note that the chapter generally provides not only for the clean
ing out of ditches but also for the keeping of them in repair, which last provision has 
special application to tile ditches. The very beginning of the first section in the 
chapter is a reference to both cleaning and keeping in repair of township, county and 
joint county ditches, and a number of other sections contain the phrase "keeping in 
repair." 

As to the liability of the owner of the land on which a given part of the ditch is 
located, it is attempted to be provided for in section 6718, which reads: 

"Obstructions found in the <!;itch, except tJJ_ose arising from the deposit 
of earth, sand and gravel, the growth of grass, weeds and brush, and flood
wood, naturally and without artificial obstructions to cause them, shall be 
deemed to have been placed there by the act of the owner of the land. A 
land owner shall be liable for all acts and omissions of his tenants, pertaining 
to the ditch." 

Applying this section to tile ditches, the obstruction will always consist of the 
"deposit of earth, sand and gravel," for if the tile be broken or dislocated, the ob
struction of the ditch by earth is certain to take place. Of course in the nature of 
the case it is impossible to make just and proper or even a sensible division of the labor 
of removing such obstruction, as usually it cannot be known where it exists and usually 
it only exists for a short distance, so that if each owner, to whom a section is assigned 
would simply investigate as to whether the obstruction was within his limit, the one 
who found jt would then have all the work to do, which would be a sort of lottery 
though it would be possible, and really proper, for the township ditch supervisors to 
locate and investigate the difficulty before making the apportionment. 

The apportionment so made, of course, exists for future "clean outs" and again 
the element of chance enters into it, as there is no general means of predicting where 
another obstruction will be located: 

There is n) provision of the statutes, so far as I know, permitting the commis
sioners to pay for these repairs out of the generd fun~. It might be done by having 
the qjtch supervisor apportion to the county the section containing the obstruction 
This might be done if any county road were benefited by the ditch. Of course this 
apportionment being a permanent one, the same thing could not be done again when 
another obstruction occuned in another place. If the repair were made by the county 
the payment would naturally be from the general fund. 

The other provision mentioned by you applies to county ditches only. It is 
the act of March 12, 1913, found in 103 0. L., page 185, and carried in Page and Adams 
Supplement as section 6726-1 to section 6726-4. It p10vides a method which can 
be used for any county ditch in keeping the Sdme in repair, and aside from the ob
jection you make to it, as to its being top heavy and complicated and expensive for 
a trifling improvement, it furnishes a satisfactory and thorough method for keeping 
county ditches in repair. Unless by some means these trifling repairs can be made 
by agreement, the two methods you mention furnish the only solution to your ques-
tion. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1006. 

DELINQTTE~T LANDS-ADVERTISING FEE CANNOT BE COLLECTED 
WilEN TAXES PAID BEFORE CERTIFICATION. 

The fee of sixty cents for advertising delinquent lands (G. C. Sec. 5713, 107 0. L 
737) can not be exacted when the delinquent taxes have been paid before the date of cer
tification. 

CoLuMncs, OHIO, February 11, 1918. 

Bureau of lTtSpection and Supervision of Public Offices, Columbus, Ohio. 

GE:II.'TLEMEN:-I beg to aeknowledge receipt of your letter of January 28th re
questing my opinion upon the following question: 

"In the event that a person pays the taxes and penalty on a piece of 
property advertised in the delinquent list prior to the second Tuesday in 
February, can the county auditor charge the 60 cents item for advertising 
against such person or does this fcc not attach until after the property be
comes duly certified, as provided in section 10 of the delinquent tax law, 
to be found in 107 0. L. 737?" 

Your question is answered, in my opm10n, by the following provisi;:,.,, of sec
tions 9 and 10 of the act referred to, therein designated as sections 5712 and 5713 of 
the General Code. 

Section 9 provides generally for making up the delinquent land tax certificate. 
It provides that the county treasurer and the county auditor shall, on the second 
Tuesday in February, make such certificate "for each tract of land * * * con
tained in such advertisement, on which the taxes, assessments and penalty have not 
been paid." 

Section 10 provides that 

"The state shall have a first and best lien on the p:q!mises described in 
said certification, for the amount of taxes, assessments and penalty, together 
with interest * * *, and the additional charge of twenty-five cents for 
the making of said certification, and sixty cents for advertising." 

Section 10 is the only section which authorizes the imposition of the charge of 
sixty cents for advertising. It is a charge only against the "premises described in 
said certification." No premises are to be certified unless "the taxes, assessments and 
penalty have not been paid." The last quoted clause occurring in section 9 is, in 
my opinion, definitive and not descriptive in import, and the county treasurer and 
the county auditor in making up the certificate are required to determine the fact in 
question as of the second Tuesday in February. In other words, the certificate docs 
not include all lands contained in the advertisement, but only such lands on which 
the taxes, assessments and penalty have not been paid. Lands on which the taxes, 
assessments and penalty have been paid on the second Tuesday in February do not 
belong in the certificate and the sixty cent eharge for advertising, being limited as it 
is to the lands which are described in the certificate can not be charged against the 
lands nor exacted from their owners, though the advertisement of the lands has 
11ctually been made. 

Very truly yours, 
JosEPH McGHEE, 

AUorney-General. 
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1007. 

APPROVAL OF BOND ISSUE-8PRINGFIELD CITY SCHOOL DISTRICT 
-$160,000.00. 

CoLUMBus, Omo, February 12, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE-Bonds of the Springfield city school district in the sum of 
$160,000.00 for the purpose of purchasing sites for and erecting school houses 
thereon and for enlarging, repairing and furnishing school houses in said 
school d~strict. 

I have carefully examined the corrected transcript of the proceedings of the board 
of education of the Springfield city school district, relating to the above issue of bonds, 
which, subject to the approval of this department, was purchased by the resolution 
adopted by you under date of February 6, 1918. 

My examination of the co'rrected transcript of the proceeding> rebting to this 
issue shows that said proceedings are in substantial compliance with the provisions 
of the General Code of Ohio, relating to bond issues of this kind. 

I am th~refore of the opinion that pwperly prepared bonds of said school district, 
covering the above issue, will, when the same are properly executed and delivered, 
constitute valid and subsisting obligations of said school d.,istrict. 

1008. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNCIL MAY DIRECT MUNICIPAL WATER WORKS OFFICIALS TO 
FURNI'SH WATER WITHOUT CHARGE FOR STREET WATER TROUGHS 
AND DRINKING FOUNTAINS. 

The council of a municipality has authority to direct the officials in control of a water 
works owned by the municipality to furnish water without char e for street water troughs 
and drinking fountains. This will apply to cities as well as to villages. There is no 
obligation upon the officials in charge of the WJter works to furnish such water free except 
upon authority and direction of the council. 

CoLUMBus, OBJo, February 13, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEliiEN:-Under recent date you submit the following inquiry: 

"We are referring you to opinion of the attorney-general recorded in 
the annual reports of 1912, page 1977, and call your attention to the first 
paragraph of the synopsis. 

We also refer you to an opinion of the attorney-general1ecorded in the 
annual reports of 1914, page 756. 

We respectfully request your written opinion upon the following ques
tions: 
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(I) Must a municipal water works furnish water without charge for 
street watering troughs and drinking fountains when such watering troughs 
and drinking fountains are in no way connected with a public building? 

We will frankly state that in all of our city water works examinations 
we have constantly held that such water should not be furnished free. 

(2) Does your ruling apply in both cities and villages?" 
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You call my attention to the opinion of Hon. Timothy S. Hogan, attorney-general, 
at page 1977, of the Annual Reports of the Attorney-General for 1912. The first 
branch of the syllabus in this opinion reads as follows: 

"The purposes for wb,ich free water may be supplied by the board of 
trustees of public affairs having been specified in section 3963 General Code, 
and street improvements not being included as one of said purposes, said 
board has not only the right but is bound in duty, to charge a rental to council 
for water used for said purposes." 

The other opini<Yn to which you refer is by Hon. Timothy S. Hogan, attorney
general, and reported at page 756, of the Annual Reports of the Attorney-General 
for 1914. The syllabus in this opinion is as follows: 

''The board of trustees of public affairs can not require the village council 
to pay for water furnished for watering 'troughs or public drinking fountains 
installed on a village street, said water being furnished from a municipally 
owned plant. Such board of public affairs cannot charge for water fur
nished and used in village city hall, even though part of such hall is rented 
as a lodge room." 

This is dirE1ctly upon the question which' you now submit. You do not state 
in your inquiry whether the water troughs or drinking fountains have been estab
lished by t)le municipality or by charitable institutions, or by private individuals. 
For the purpose of t,his opinion it will be assumed that they are established and main
tained by the municipal corporation. 

Section 3963 G. C. specifies certa,in provisions (pr which water may be furnished 
wit.llout charge by a water works owned by a city. This section is also made appli
cable to water works owned by a village. 

Said section 3963 G. C. reads in part as follows: 

"No charge shall be made by th~ director of public service in cities, or 
by the board of trustees of public affairs in villages, for supplying water for 
extinguishing fires, cleaning fire apparatus, or (or furnishing or supplying 
connections with fire hydrants, and keeping them in repair for fire depart
ment purpos,es, the cleaning of market houses, the use of any public building 
belonging to the corporation, or any hqspital, asylum, or other charitable 
i,n,stitutions, devoted to the relief of the poor, aged, infum, or destitute per
sons or orphan or delinquent children, or for the use of public school build
ings; * * *." 

Before considering the provisions of this section, I desire to review two recent 
opinions rendered by me. 

Under date of March 20, 1917, opinion No. 128 was given to your department 
in which it was held that the council of a village which owns and operates a municipal 
light plant has authority to direct the trus~es of public affairs to furnish current for 
street lighting wit.hout charge. 
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Under date of December 24, 1917, in opinion No. 888, given to your department, 
the conclusion therein reached is as follows: 

"It is within the discretion of council of a munic~pality to require a gas 
or electric plant owned and operat:OO by such municipality, to furnish gas or 
electr~c current free of charge to such municipality for any and all municipal 
purposes." 

In the case of gas or electric light plants owned and operated by a municipality 
there is no provision of statute which provides that gas or electricity may be furnished 
for municipal purposes without charge. In fact no specific grant of sti.'ch power is 
necessary. The reasoning of the above opinion would apply with equal force to a 
water works system owr:ed by a municipality unless these principles are changed by 
virtue of the provisions of section 3963 General Code. 

In the case of Sewickley Water Works Commissioners v. Sewickley Borough, 
159 Pa. St., 194, the act in question authorized a board of water commissioners to 
construct and operate a system of water works for the borough, the money therefor 
being furnished by the borough. It was_ held in the opinion: 

"(2) That the borough could without the consent or permission of 
the commissioners, use the water from the water works to sprinkle the streets 
and to lay sewers." 

In the case of Board of Water Commissioners v. Detroit City Street Railway 
Company, 131 Mich., 1, it is held that where the city owns a water works, the city 
could not charge for sprinkling the streets. In this case the water works was in charge 
of a board of water commissjoners. 

In the case of Twitchell v. City of Spokane, 104 Pac., 150 (Wash.) the fourth 
branch of the syllabus reads as follows: 

"A city owning its own water works may furnish water for city and 
charitable purposes free." 

In neither of these cases does it appear that there was a statute which specifi
cally authorized the furnishing of water to the city free of charge. 

In the opinion of the attorney-general, first above referred to, in construing the 
provisions of section 3963 G. C., it is said: 

"The legislature in enacting section 3963 General Code, supra, has seen 
fit to designate exactly the purposes for which free water shall be supplied 
by the board of trustees of public affairs and under the general rule of law 
"expressio unis est excluso alterius" the legislature not having seen fit to 
provide that free water can be furnished for street improvement, I am of the 
opinion that the board of trustees of public affairs has the right to charge for 
water used in the construction of street improvement; not only that they 
have the right but, for the reason above stated, it is the duty of such trus
tees so to do." 

The above conclusion is reached by applying the maximum expressio uniWl est 
exclusio aUerius. 

In opinion No. 913, given to your department under date of January 5., 1918, 
in construing the above section 3963, this language is used: 
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"This section enumerates th& purposes for which a city or village may 
furnish water free of charge. The enumeration of these purposes excludes all 
others." 
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There are exceptions to the rule d consl:ruction that the mention of certain spe
cific things excludes othe~. It is my opinion 1;b.at the above statements in c~t,ru
ing the said section 3963 G. C. should receive some limitation. 

The general rule of this maximum is stated at section 491 of Lewis' Sutherland 
on Statptory Construction. He sta-~s the rule as follows: 

"What is exp;ressed is exclusive only when it is cre:1tive, or in deroga
tion of some existing law, or of some p:J;pvisions in the particular act." 

At section 495 he enumerates f!Ome of the exceptions to the general rule. He 
says: 

"The maxim does not apply to a statute the language of which may 
fairly comprehend many diffe(ent c~s, in which some only ~re expressly 
mentioned by way of example merely, and not as excluding others of a sim
ilar natllljC. So where the words used by the legislature are general and 
the statute is only declaratory of the common law, it will extend to other 
pe1:Sons anu things be~ides those actually named. If there is tmme special 
reason for mentioning one, and none for mentioning a second which is other
wise within the statute, the absence of any mention of the latter will not 
exclude it." 

It will be observed that in section 3963 G. C. there is provision for supplying 
water free of charge for certain municipal purposes and also for certain charitable 
purposes. 

In opinion No. !H3, above referred to, the question of furnishing water to de
partments, institutions or public buildings was under consideration. The depart
ments fmpplied with f~.;ee water were not designated. The question submitted was 
general and the general p'rino'iple of law was applied thereto. 

It appears from the cases above cited that a municipality owning a water works 
system may furnish water free for municipal purposes without any specific giant of 
statute. Therefore, when it was provided in section 3963 General Code that water 
could be furnished free for the purpose of extinguisting fires, of cleaning market houses 
and for the use of any public building belonging to the corporation, it did not grant 
any power which was not already possessed by council under its general authority 
to manage and contJ;pl the affairs of the municipality. In such case the principle of 
construction, that the expression of one excludes others, does not apply. 

The question as to whether the supp_lying of water to a public watering trough 
or tp a public drinking fpuntain is a public use or purpose is one that needs no cita
tion of authority. The p'ublic wa~ring trough and town pump are institutions which 
have come down to us from time immemorial and it is now rather late to question 
their public character. The fact that this is now being fmnished through a system 
of pipes and springs rather t)lan by wells or springs does not change the public char
acter of these troughs or fountains. 

It is necessary, however, to consider the provisjons of othe1 sections before reach-
ing a final cpnclusion. · 

Section 3958 reads as follows: 

"For the purpose of paying the expenses of conducting and managing 
the water works, such director may assess and collect from time to time a 
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water rent of sufficient amount in such mlinner as he deems most equitable 
upon all tenements and premises supplied with water. When more than 
one tenant or water taker is supplied with one hydrant or off the same pipe, 
and when the assessments therefor ars not paid when due, the director shall 
look directly to the owner of the property for so much of the water rent 
thereof as remains unpaid, which .shall be collected in the same manner as 
other city taxes." 

Under authority of this section, the director of public service is directed to assess 
and collect water rents upon all tenants and premises supplied with water. There is no 
provision, however, which requires him to collect water rent from the municipal cor
poration. 

Section 3959 G. C. reads as follows: 

"After paying the expenses of conducting and managing the water 
works, any surplus therefrom may be applied to the repail"l', enlargement 
or extension of the works or of the reservoir!!, the payment of the interest 
of any loan made for their construction or for the creation of a sinking fund 
for the liquidation of the debt. The amount authorized to be levied and 
assessed for water works purposes shall be applied by the council to the crea
tion of the sinking fund for the payment of the indebtedness incurred for the 
construction and extension of water works and for no other purpose what
ever." 

Section 3977 G. C. reads: 

"For the purpose of paying the interest on the money borrowed for the 
erection and completion of water works, during the erection and completion 
thereof, and be(ore they are put in operation, a tax of sufficient amount shall 
be assessed and collected each year in the usual manner of levying and col
lecting taxes in the corporations upon all the taxable prope1ty thereof." 

Section 3978 G. C. reads: 

"For the purpose of paying the interest on any loan which a municipality 
has made for the erection or extension of water works, and after they have 
been put in operation, and for building of machinery, a tax of sufficient amount 
may be assessed and collected, in addition to the amount authorized by law, 
by the council each year upon all the taxable property, both real and per
sonal, in such municipality." 

These sections authorize the levying of taxes for the purpose of paying interest 
upon money borrowed for the erection of the water works. It is apparent that the 
amounts received as water rent are not the only funds which are or may be received 
by the municipality for the use of the water works system. 

In the case of Board of Water Commissioners v. Detroit Citizens Street Railway 
Co., 131 Mich., 1, cited above, it is held: 

"The duty to erect fire hydrants, devolving upon the board of water 
commissioners of the city of Detroit, carries with it the duty to supply them 
with water, and hence, in the absence of statutory provisions, the board is not 
entitled to compensation for water taken from such hydrants for a general 
public purpose, e. g., the sprinkling of the city streets." 
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In this case the sprinkling of the streets WJB done by a private corporation, but 
was required by council. At page 3, Hooker, J., says: 

"It has been shown that the object of the act was to furnish water for the 
public and private u.ses of the inhabitants of the city; and there is no express 
provision for payment for water used for the general and ordinary public 
purposes, such as fire and street uses. On the other hand, there is an evident 
intention to keep the reasonable control of the use of water for these pur
poRes in the board, so far as it is pradicable, and not to give to the council 
or any other board, unlimited control and power to make requisitions upon 
the water board, although the use of the hydrant, etc., is confided to the 
proper departments." 

In the case of Board of Water Commissioners v. Commissioners, 126 l\Iich. 459, 
it was held by a divided opinion, the court standing three to two, that the water com
missioners were not bound to furnish water free for parks and public grounds under 
charge of lh~ park commissioners. The majority opinion was upon the theory that 
the water works was to be maintained by the consumers and not by taxation. 

Grant, J., rendering the majority opinion, says at page 461: 

"We are therefore of the opinion that the relator is empowered to charge 
reasonable rates for water furnished for public purposes, and that the legis
lature alone possesses the power to exempt the city from the payment of 
water rents." 

This, however, was not the view in the later case of Board of Water Commis
sioners v. Detroit Citizens Street Railway Co., supra. 

It appears from the dissenting opinion that the statutes provided as to the col
lection of rates as follows: 

"Said commissioners shall from time to time, cause to be assessed the 
water rate tu be paid by t.he owner or occupant of each house or other build
ing having or using water, upon such basis as they shall deem equitable." 

This provision is very much like that contained in section 3958 G. C., above 
cited. 

At section 1803, McQuillin on Municipal Corporations sp.ys: 

"Statutes often authorize a plant owned by a municipality to furnish 
supplies free to charitable institutions. And, independent of statute, the 
'right of the city to furnish water for municipal and charitable purposes 
free can hardly be doubted.' " 

It is clear that independent of statute council would have authority to require 
the director of public service to furnish water free of charge to the municipality f<,r 
muricipal purposes. The me1e fact that the director of public service is given 
authority to assess and collect water rents does not give him authority to collect such 
rents from the municipality. In the absence of express provision to charge for water 
used by a municipality, it is my opinion that the council has authority to require 
the furnishing of free water for municipal purposes. 
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It is my opinion, therefore, that the council of a municipality has authority to 
direct the officials in control of a water works owned by the municipality to furnish 
water without charge for street watering troughs and drinking fountains. This will 
apply to cities as well as to villages. There is no obligation upon the officials in charge 
of the water works to furnish such water free except upon authority and direction 
cf the council. Very truly yours, 

1009. 

Jos.EPH :\lcGHEE, 
Attorney-General. 

APPROVAL OF CONTRACT BETWEEN THE BOARD OF TRUSTEES OF THE 
COMBINED NORl\IAL AND INDUSTRIAL DEPARTMENT OF WIL
BERFORCE UNIVERSITY AND THE BABCOCK & WILCOX CO. 

CoLL'MBus, Omo, February 14, 1918. 

MR. WILLIAM A. JoiNER, Superintendent Combined Normal and lndustri,Jl Deport
ment, Wilberforce University, Wilberforce, Ohio. 

DEAR Sm:-On behalf of the board of trustees of the combined norrral and in
dustrial department of Wilberforce University you have subrr.itted the contract en
tered into between said board of trustees and The Babcock & Wilcox Co. under date 
of September 7, 1917, for the con~truetion and supervision of the completion of one 
Babcock & Wileox boiler without soot blower in the power house of your institution, 
said ·contract calling for the payment of 85,613.00. At the same time you submitted 
a bond securing said contract. 

I have carefully examined the contract and finding the same to be in compliance 
with ln.w and the auditor of state having certified that there are funds nvailable for 
the purpose of said contract, I have this day approved the same and filed the ::>arne 
in the office of the auditor of state. 

I am herewith enclosing you a duplicate copy of the bond which you submitted 
· with the papers in qurstion. Very truly yours, 

1010. 

JosEPH :\JcGnEE, 
Attomey-GPncr.zl. 

WHEN BONDS ARE ISf-HJED TO ERECT CHILDREN'S HO:\IE COSTING
IN EXCESS OF $25,000.00, A BUILDING COMMISSION MUST BE AP
POINTED- METHOD OF PROCED"GRE WHEN COUNTY BriLDINGS 
COST IN EXCESS OF $25,000.00-WHEN BUILDING CO:\DIISSION RE
QUIRED, COUNTY CO:\L'\IISSIONERS HAVE NO A"GTHORITY TO EM· 
PLOY ARCHITECT TO DRAW PLANfl. 

Where bonds are issued by a county under nulhorily of sections 5638 et seq., General 
Code, to erect a county children's home costing in excess of twenty-ji~·e thousand dollars, 
a building commission must be appointed under authority of section 2333, General Code. 

Where a county building costs in excess of twenty-fit•e thousand dollars, sections 
2333 to 2342 General Code do not provide a separate and distinct method of procedure 
from that provided by sections 2343 to 2366 General Code. All of these sections got·ern 
the building eommission in the construction of such building. 
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Where the appointment of a lmilding commission is required und1r section 2333 
General Code, the county commissio1ter11 hx_·c no authority to employ an architect to dmw 
plans for svch building, and a conlrJc/ entered into by the courtly commissior<crs for that 
purpose before the appointment of n building commission is invalid. 

Cou:Mm;s, Omo, February 14, 1918. 

lloN. MELL G. UJ~o'Dt:nwooD, Prosecuting Attorney, New Lexington, Ohio. 

DEAH Sm:-Under date of February 5, 1918, you submit the following inquiries 
to this department: 

"At the gen~ral primary eledion held in this r-ounty on April 21i, Hlln, 
a vote was taken under sections 5638, 563!!-1, 5640-1, 5641-1 und 5642-1 of 
the General Code of Ohio, on the proposition of erectinp: a children's home in 
this county and the issuing of bonds to derive funds out of which to pay for 
the same. Tho proposition caniod for the issuing of $42,000.00 in bonds, 
for the erection, furnishing and equipping of a children's home for Peny 
county. 

Tho board of county commissioners propose to erect a children's home 
costing that amount, independent of the cost ·or any land or site upon whieh 
said home iA to be erected, that is to say-the building furnished, heated, 
lighted and ready for occupancy will cost that amount. 

Do the provisions of section 2333 to section 2342 of the General Code 
of Ohio apply, and is it mandatory to have a building commission under 
said sections? 

The board of county commissioners, on Mu.y 25, 1916, acting under 
authority of section 2343 of the General Code of Ohio, contracted with an 
architect for the making of drawings and specifications for use in the con
struction of said children's home. 

Do the provisions of sections 2333 to 2342, inclusive, of the Gene.ral 
Code of Ohio, and sections 2343 to 2366 of the General Code of Ohio provide 
separate and distinct methods of procedure in the construction of a chil
dren's home? 

In case your opinion should be that it is necesEary for a building com
mission to be appointed in the construction of said children's home, costing 
the amount stated, would the act of tho board of county commissioners in 
employing an architect previous to the appointment of such commission be 
valid and binding? " · 

Section 2333 General Code provides as follows: 

"When county commissioners have determined to erect a court house 
or other county building at a cost to exceed twenty-five thousand dollars, 
they shall submit the question of issuing bonds of the county thet:_dor to 
vote of tho electors thereof. If detetrnined in the affirmative, within thirty 
days thereafter, the county commissioners shall apply to the judge of a court 
of common pleas of the county who shall appoint four suit:..ble ~·.r d competent 
freehc,ld electors of the county, who shall in connection with the county com
missioners constitute a building commission and serve until its completion. 
~ot more than two of such appointees shall be of the same political party." 

Section 2343 General Code provides: 

11When it becomes necessary for the commissioners of a county to erect or 
C&\YI;IC 1!<> b~ erected a public building, or substructure for a bridge, or an 
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ad<tition to or alteration thereof, before entering into any contract th(\refor 
or repair thereof or for the suppl,y of any materials therefor, they shall cause 
to be made by a competent architect or civil engineer the foUowing: full and 
accurate plans showing all necessary detai~ of the work and materials re
quired with working pl"ans suitable for the use of mechanics or other builders 
in the construction thereof, so dr:awn as to be easi)y understood; accurate 
bills, showing the exact amount of the different kinds of material, necessary 
to the construction, to accompany the p)Jl.ns; full and complete specifications 
of the work to be performed showing the manner and style required to be 
done, with such directions as will enable a competent builder to carry them out, 
and afford to bidders all needful information; a full and accurate estimate of 
each item of expense, and of the aggregate cost thereof. 

Nothing in this section shall prevent the commissioners from receiving 
from bidders on iron or reinforced concrete substructures for bridges the 
necessary plans and sperifications therefor." 

Sections 5638 et seq. General Code, referred to by you, authorize the county 
commissioners to issue bonds for the erection of county buildings upon submitting 
the same to a vote when the cost exceeds fifteen thousand dollars. It is not neces
sary to quote from these sections. 

The first question presented by you' was decided by Hon. Timothy S. Hogan 
in an opinion to Hon. Charles F. Adams, prosecutjng attorney, Elyria, Ohio, as shown 
at page 251 of the Annual Report of the Attorney-General for 1914. In that opinion 
the fact was that bonds had been issued under authority of sections 5638 et seq. Gen
eral Code for the erection of an infirmary building. The first branch of the syllabus 
reads: 

"Section 2333 General Code governs and must be followed by the com~ 
missioners proceeding to construct c.ounty buildings at a cost exceeding 
twenty-five thousand dollars." 

The same conqlusion was reached by Hon. Edward C. Turner, attorney-general, 
in an opinion reported at page 2507 of the Opi~ions of the Attorney-General for 1915, 
as to the building of a children's home. He held: 

"When a county children's home is to l;le erected in any county at a 
cost to exceed twenty-five thousand dollars, a building commission is required 
to be appointed under the provisions of sec~ion 2333 General Code." 

In the above opin,.ion the fact was that bonds had been· issued under authority 
of sections 3077 and 3078 General Code. 

There are other opinions by my predecessors to the same eff.ect. I concur in 
the above conclusions and hold that the appointment of a building commission is 
necessary where a county builds a county children's home costing in excess of twenty
five thousand dollars. 

As applying to your seqond question, in an opinion of Hon. Edward C. Turner, 
attorney-general, as shown at page 216 of the Opinions of the Attorney-General for 
1916, the second branch of the syllabus reads' 

"Section 2338 General Code, as amended by the adoption of the Code 
in 1910, limits the powers of building commissions as granted in the original 
act creating them, and the provisions of sections 2343 to 2366 General Code, 
applying to the erection of public buildings must be observed by Sfl.id com
mission. In case of the erection of an infirmary, the cc:mnty commissioners 
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-
must approve the plans as provided by sections 2349 General Code, and the 
prosecuting attorney must approve .the contracts as provided by section 
2356 General Code." 
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The appointment of a building comlill.SSIOn only applies when the cost of the 
building exceeds twenty-five thousand dollars. Hcctions 2343 et seq. General Code 
apply to all county buildin!!;S and also to bridges. 

Sections 2333 to 2342 General Code are not distinct from sections 2343 to 2366 
General Code, where a building commission is appointed and the cost is in excess of 
twenty-five thousand dollars. Sections 2333 to 2342 Genernl Code do not apply 
when the cost is less than twenty-five thou~and dollars. Sections 2343 to 2366 Gen
eral Code do apply to such cases. To that extent they provide distinct methods 
of procedure. 

It appears that a building commission has not been appointed, and that the county 
commissioners employed an architect to draw plans and specifications. 

Section 2339 General Code authorizes the building commission t<> employ an 
architect. Said section reads: 

"The commission may employ architects, superintendents and other 
necessary employes during such construction and fix their compensation and 
bond." 

As the appointment of a building commission is required and they are empoweied 
to employ an architect, it necessarily follows that the county commissioners cannot 
employ an architect for the erection of a building which is to be built under super
vision of the building commission. 

It is my opinion that the act of the county commis~ioners in employing the archi
tect is invalid. 

The above conclusions are supported by the case of State ex rei. v. Green, 22 
C. C., n. s., 1, wherein it is held: 

"A building commission, constituted under the provisiOns oi section 
2333, is by virtue of the terms of G. C. section 2338 governed by the pro
visions of G. C. section 2343, requiring accurate and complete plans and 
specifications, and also by the provisions of G. C. section 2355, that such 
contract shall be awarded to the person who offers to perform the labor and 
furnish materials at the lowest price." 

A motion was made in the supreme court to certify the record in the above case, 
but was overruled for the reason that no error had intervened, although the question 
was one of public interest. Very truly yours, 

1011. 

JosEPH McGHEE, 
Attorney-General. 

DISAPPH.OV AL OF BOND IHHUE OF WILLIAMS COUNTY -BONDS ISSUED 
BY COUXTY CO~DIISSIOXERS UNDER SECTION 1223 G. C. ARE RE
QUIRED TO MATURE IN NOT MORE THAN TEN YEARS-RESO
Ll.i'TION BY TilE INDUSTRIAL CO:\IMISSION TO PURCHASE THE 
WHOLE OF SAID IRRUE, WilEN ALL OF SAID BONDS DO NOT MATURE 
WITHIN TEX YEARS, INVALID. 

All the bands covering an issue provided for by the county commissioners under sec
tum 1223 G. C., ore required to mature in not more than ten years cdter their issue, and 



278 OPINIONS 

where it appears by the resolution of the board of county commissioners providing for the 
issue of said bonds that some of the bonds covering said issue will mature after said period 
of time, and the resolution of the industrial commission prolfiding for the purchase of 
said issue of bonds does not indicate any intention to purchase any amount or part of 
said bonds less than the whole of said issue is invalid with respect to the right of the in
dustrial commission to complete the purchase of said bonds under said resolution. 

CoLmmus, Omo, Februray 16, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

fN RE: Bonds of Williams county, Ohio, in the sum of $36,000.00 
to pay the shares of said county and benefited property and a part of the share 
of Madison township, said county, in the improvement of a certain section 
of inter-county highway No. 306 in ~d county and township. 

I am herewith returning, without my approval, transcript of the proceedings of 
the board 'of county commissioners of Williams cou·nty, Ohio, a'ntl other officers re
lating to the above bond issue. 

The board of. county commissioners of said county has provided for the issue 
of said bonds un'der the authority of sec'tion 1223 G. C. for the pQrpose of providin!g 
funds to pay the shares of said eoup.ty and benefited property to be assessed for the 
improvement, as well as for the purpose of paying a part of the cost and expense of 
said improvement to be paid by Madison township in said county. 

A resolution providi~ for the issue of thes~ bonds states that said bon$ in the 
denomination of $500.00 shall be dated February 1, 1918. By said resolution the 
first of these bonds is made payable March 10, 1919; the balance of the bonds are 
made payable at subsequent intervals of six months each, in such manner that two 
of said bonds become due and payable March 10, 1928, and the last two bonds cov
ering said issue become due and payable September 10, 19zS. 

It is evident that the resolution of the board of county qommissioners providing 
for this issue of bonds, insofar as the same pro.vides for the maturities of the bond!'! 
covering this issue, is in confl~ct with the following provision of section 1223 G. C.: 

"Such bonds shall state (or what ·purpose issued anti bear interest at a 
rate not to exceed five per cent. per annum, payable semi-annually, and in 
such amo'imts and to mature in not more than ten years after their issue 
as the county commissioners shall determine." 

In an exact sense it may, perhaps, be said that bonds are not iseued until exe
cuted and delivered, and if any intention on the part of the county commissioners to 
defer the exE)cution and delivery of th~ bonds until September 10, 1918, were here 
indicated, another view with respect to the validity of this resolution might be pre
sented. Nothing of this kirvl appears, however, and as a practical proposition I have 
no hesitation in saying that said resolution providing for the issue of these bonds 
offends against the express provisions of section 1223 G. C. in the respect above in
dicated. 

A question of some interest is presented with respect to the validity of such of 
the bonds covering this issue as by the resolution mature within the ten year period 
prescribed by section 1223 G. C., but inasmuch as your resolution providing for the 
purchase of these bonds, subject to the approval of this department, does not indi
cate any intention on your part to purchase any part of this issue less than the whole, 



ATTORNEY -GENERAL. 279 

I do not deem it necessary to discu~s this question, and feel that I have no discretion 
to do otherwise th~n to disapprove the issue for the reason above noted. 

A number of other defects and uncertainties whieh forbid my approval of this 
issue on the present transcript is disclosed by an examination of the same. In the 
first place not enoukh facts arc disclob~d to indicate clearly whether the proceedings 
relating to this bond issue, other than the resolution immediately providing for same, 
are governed by the provisions of the Cass law or by the later provisions of the White-
1\lulcahy law. This question would probably be cle .. red up by the insertion in the 
transcript of copy and date of the order of the state highway commissioner approv
ing for construction the particular flection of this road for the improvement of which 
these bonds are issued. 

Again, the consideration of this transcript is confused by the fact that some of 
the proceedings indicated therein contemplate the impwvement of this road by the 
state highway commissioner under the statutes relating to inter-county highways, 
while other of said proceedings contemplate the improvement of said road by the 
board of county commissioners under the provisions of section 6906 et seq. of the 
General Code, while still other of said proceedings partake of the nature of both of 
said schemes of road improvement. 

A serious question with respect to the validity of these bo11ds is presented by the 
fact that they are issued for the purpose, in part, of providing money to pay a. por
tion of the cost and expense of the improvement to be ultimately paif! by l\IadL-;on 
township in said county. 

By a. resolution directing the state highway commissioner to proceed with the 
construction of this improvement, the county commissioners d Williams county 
attempted to apportion the cost and expense of said improvement between the state 
of Ohio, Williams county, Madison township, and the abutting land owners. In 
said resolution it is recited that the estimated cost of said improvement is $60,000.00, 
and inasmuch as the portion therein assessed to Madison township is 35 per cent. 
of the cost and expense of the improvement this would amount to $21,000.00, as the 
part of the cost and expense of said improvement to be paid by Madison township. 
It appears, however, by the transcript that the board of county commissioners, act
ing under authority of section 1223 G. C., has heretofore issued and sold bonds of 
the county in the sum of $21,000.00 for the purpose of paying Madison township's 
share of the improvement. On this basi~, the1efure, it i~ evident that the county 
commissioners have in fund the full amount of ~Iadison township's share of this im
provement, and there would be, therefore, no authority to include such share, or any 
part thereof, in the p10posed bond issue here under eonsideration. 

However, the final resolution adopted by the board of county commissioners, 
under date of July 18, 1917, recites that the cst.imatcd cost and expense of the im
provement is $72,700.00, all of which amount over and above the sum of $15,000.00 
to be contributed by the state, is assumed in the firs.t insbnee by the county, as re
quired -by section 1218 G. C. 

I may here state parenthetically that the transcript docs not clearly show why 
the state is not paying 50 per cent. of the cost and expense of the improvement as 
provided by section 1213 G. C.; but with respect to thi.~ question 1 assume that there 
are one or more improvements to be made in the county and that the cost and ex
pense thereof exceed t\vicc the amount apportioned by t):J.e state to the county, and 
that the $15,000.00 to be paid by the state in this instance is the amount agreed upon 
between the st :te and the board of county commissioners; or, in other words, that 
this sum is the full amount now credited to the count~·. 

On the basis of a 'b. estimated cost of $72,700.00, it is evident that if the township 
is s,till to pay 35 per cent. of ~e cost and expense of the improvement, the $21,000.00 
received by the county as the proceeds of said former bond issue will not be sufficient 
to pay the township's share of the cost and expense of the improvement. However, 
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I fail to find in the transcript anything requiring said township t,o pay more towards 
the cost and expense of this improvement than is apportioned to it by the provisions 
of section 1214 G. C., to wit; 15 per cent. thereof exclusive of the cost and expense 
of bridges and culverts. 

Under section 1217 G. C. it is competent for the township trustees of a township 
to waive a part or all of the apportionment of the cost and expense of such improve
ment to be paid by the county and assume any part or all of the cost and expense 
of such improvement in excess of the amount received from the state. 

I fail to find any such agreement as this on the part of the trustees of Madison 
township. The transcript does show that in a resolution adopted by the trustees of 
said township July 29, 1916, the trustees agreed to pay and cause to be paid that part 
of the cost and expense of constructing and improving said road which may be ap
portioned to and assessed against Madison township. 

J.t is quite clear to my mind that the resolution of the township trustees incor
porating this agreement was adopted in contemplation of the improvement of this 
road by the county commissioners. In any event I am not convinced that this agree
ment is sufficient to make Madison township liable for any part of the cost and ex
pense of this inter-county highway improvement in excess of the amount apportioned 
to it by the statute. 

There are other defects in the transcript, all of which, perhaps, might be corrected 
by further information. For instance, the transcript does not contain any state
ment as to the amount of outstanding bonds issued by the county for the construc
tion of inter-county highway improvements. This information, of course, is required 
in order that it may be determined whether or not the proposed issue, taken together. 
with outstanding bonds of the county issued for like purpose, exceed 1 per cent. 
of the tax duplicate of the county, arifi in this connection I may say that the trans
cript does not ·contain any statement of the tax dupiicate valuation of the taxable 
reai and pe~onal property in said county. 

Further to the point the transcript does not state the existic-g tax rates in said 
county, nor those in Madison township and the municipalities therein. Neither does 
it advise as to the tax duplicate valuation of the taxable real and personnl property 
in Madison township; nor for tha.t matter are we advised, except inferentially, as to 
the portion of the cost and expense of this improvement to be paid by l\Iadison 
township, which is covered by this proposed bond issue. 

As above indi0ated, these last named objections may, perh&ps, be removed by 
further information, but inas,mnch as I feel that I am required to disapprove said 
bond issue on the present legislation of the bo rd of county commissioner's for the 
specific reason first above stated, I am returning said transcript to you with the ad
vice that you do not purchase sa.id bonds. 

1012. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SHERIFF NOT ENTITLED TO FEES FOR WORK PERFORMED UNDER 
SECTIONS 5652-1 TO 5652-15 G. C.-EXPENSE OF POSTING NOTICES, 
HOUSING, FEEDING, ETC., OF DOGS PAID FROM GENERAL COUNTY 
FUND. 

1. Sheriff not entitled to be paid anything for work performed under sections 5652-1 
to 5652-15 inclusit·e, G. C. (107 0. L. 534). 
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2. Expenses of serving or posting notices, Jwusing and feeding of dogs and selling 
and destroying of same, to be paid from general fund of county. 

CoLOIBcs, OHio, Februlu'y 16, 1918. 

Hox. OrHo W. KEXXEDY, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR Sm:-I am in receip,:i of yoUJ!' inquiry which is to the following effect: 

"I desire your construction of sections 5652-1 to 5652-15 of the General 
Code of Ohio. The part that I am especially concerned about is this: 

1. Can the sheriff be paid anythin.g for the work performed by him 
uinder these sections? 

Section 5652-10, among other thinl!:s, says: 'Seizing dog and delivering 
to pound by sheriff, 81.00', but it does not say that the sheriff is to be paid 
this sum of 81.00. This same srction provides: 'Filing affidavit and issuing 
order to sheriff by justice of the peace, $'0.50'. But in the latter part of the 
section there is a special provision that the justice of the peace shall be paid, 
from the general fund of the county, the sum of fifty cents. It seems that 
no like provis"on is made in respect to the sheriff. 

2. Section 5652-8 provides that the county commissioners shall pro
vide for the employment of deputy sheriffs, etc. I assume this means to say 
that they shall pass a resolution making such provision, but there is no pro
vision in these statutes that expressly says how these deputies are to be paid, 
or if they are to be paid, out of what fund they are to be paid. My own 
notion would be that they should be paid so much for each dog se"zed, and 
that the same should be paid out of the general fund of the county. I de
sire your opinion on this point. 

Section 5652-10 further provides for tho serving or posting of notices, 
housing and feeding of dogs, and selling or destroying of same. 

I desire your opinion fully on these matters, as to whether or not they 
can make arrangements for the sheriff to take rare of all of these matters 
and pay him this money out of the general fund of the county." 

In regard to you;r fir,st inqu~ry, to wit, can the sheriff be paid anything fpr the 
work performed by hitrn under sections 5652-1 to 5652-15 inclusiv!l, G. C. (107 0. L. 
53!), you call specific attention to the prrvisions of sectwn 5652-10, wherein it is pro
vided that costs shall be assessed against every dog seized and impbunded under the 
provisions of the ant, as follows: 

"Filing affidavit and issuing order to sheriff by justice of peace ______ $0 50 
Seizing dog and delivering to pound by sheriff.______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1 00 
Serving or postinl!: of notice to owner by sheriff ... ---------------- 25 
Housing and feeding dog per day_______________________________ 25 
::lolling or destroying dog_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 50." 

Under the provisions of section 5652-12 G. C. it is found that all costs collected 
under so"tjpns 5652-10 and 5652-11 G. C. shall be deposited in the county tr~asury 
and pla<'cd to the ercdit of t,hc county gencr.1l fund. I do not find any provision of 
the statute whi<.:h states that the sheriff shall be paid anything out of such fund, while 
sedion 5652-10 docs provide that the justice of the peaec ~-<hall be paid from the gen
eral county fund the sum of fifty cents fdr filing ca!'h affidavit and iRsuing order there
on to the sheriff. The only reason that I can gather why said provision is made is 
be<.:ause the justices of the peace are compensated on the fee basis and the sheriff is 
compensated by an annual salary. 
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It is therefpre my opinion, in answer to yot.ir first question, that the sheriff can 
not be paid anything for the work performed by him under sections 5652-1 to 5652-15, 
supra. 

Your second question relates to the manner in which the couhty commissioners 
shall provide for the employment of deputy sheriffs, etc. This matter was considered 
in opinion Xo. 861, rendered to Ron. Perry Smit1:t, Zanesville, under date of Decem
ber 15, 1917, and opinion Xo. 973, rendered to Ron. John V. Campbell, Cincinnati, 
on January 29, 1918, copies of which opinions I am herewith enclosing. 

You further inquire, however, in your second question, as to whether or not the 
county commissioners shall provide, under section 5652-10 G. C., for the serving or 
posting of notices, housing and feeding of dogs, and selling or destroying them, from 
the ge eral fund of the county. 

There is no other fund provided, out of which the same can be paid and it is there
fore my opinion that the county commissioners should provide for the above named 
expenses out of the general county fund. All the costs collected under sections 5652-10 
and 5652-11 G. C. are deposited in the county treasury to the credit of the general 
county fund, and all the registration fees under section 5652-13 G. C. constitute a 
special fund known as the dog and kennel fund, the disposition of which is otherwise 
provided for. Very truly yours, 

10'13. 

JosEPn McGHEE, 
Attorney-General. 

DEPOSITORY OF TOWNSHIP FUNDS l\IAY GIVE THE TREASURER OF 
THE TOWNSHIP UNITED STATES BONDS IN LIEU OF DEPOSITORY 
BOND. 

Under the authority of the last sentence of section 4295 G. C. (103 0. L. 113), a de
pository of township funds is authori~ed to secure such deposit by the securities set out 
in said section 4295 G. C. 

CoLmmuR, OHio, February 16, 1918. 

RoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR Sm:-I have your communication of January 16, 1918, in which you ask 
my opinion upon the following question: 

"The question has arisen as to whether it is possible for a depository 
of township funds to give to the treasurer of the township, as security, bonds 
of the United States, in lieu of a depository bond." 

We will note the language of the statutes relating to depositories for township 
funds. These sections are 3320 to 3326 in\Jusive, G. C. The sections which par
ticularly cover the security that is to be given by the bank or banks with which town
ship money is deposited are 3322 and 3324 G. C. 

Section 3322 G. C. provides: 

"* * * Such bank or banks shall give a good and sufficient bond to 
be approved by the township trustees, for the safe custody of such funds in 
a sum at least equal to the amount deposited. * * *" 

Section 3324 G. C., in delaing with depositories in cases where there is only one 
bank located in the township, provides: 
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"Such bank or hanks shall give ~rood and sufficient bond to the approval 
of the township trustees in a sum at least equal to the amount deposited for 
the safe custody of such funds, * * * " 
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It will be seen that the language in these sections is specific and definite, to the 
effect that a lawful bond is to be furnished by the depositories of township funds, 
in a sum at least equal to the amount deposited. There is no alternative therein 
set forth. 

Section 3326 G. C. provides: 

"When such depository is provided and the funds are deposited therein 
as herein directed, the treasurer of the township and his bondsmrn shall be 
relieved of any liabilities occasioned by the failure of the bank or banks of 
deposit * * * On failure of the trustees of any township to provide a 
depository according to law the trustees and their bondsmen shall be liable 
for any loss occasioned by their failure to provide such depository, * * * " 

It is clear that the legislative intent was that the Rtatutcs relating to said de
positories should be strictly followed by township officials. Ro that from a consid
eration of these sections alone, it is my opinion that the townl'hip trustees could not 
select an alternative proposition of accepting bonds of the United States, the staV. 
of Ohio, or of any political subdivision thereof, in lieu of the lawful bond providcd .• or 
by the act itself. 

We arc strengthened in this opinion when we consider what seems to have been 
the general policy of the general assembly. In those cases in which it desired that 
public officials depositing money in banks as depositories should be authorized to 
accept bonds of the United States, of the state or of political subdivisions of the state, 
the legislature has always specifically granted this authority. 

In the matter of depositories for school funds, section 7fiO!l G. C. provi<lPs: 

"* * * Such bank or banks shall give a good and sufficient bond, 
or shall deposit bonds of the United States, the state of Ohio, or county, 
municipal, township or school bonds issued by the authority of the state of 
Ohio, at the option of the board of education, * * * " 

Section 2732 G. C. provides, relative to df'poRitorics of county fund~, as follows: 

"In place of the undertaking provided for herein, the rommission('rs may 
acrcpt as security for money so deposited the following Hecuriji('s: (Then 
follows a list of seeurities, vi~ •. , United States bonds, bonds of the state of 
Ohio, and bonds of the· parti(·ular subdivision of the state.)" 

To the same effect is the proviRion r(']ativc to depositories for munidpa.ities, 
found in section 4295 G. C., and al~o that covcrjng state depositories, in section 330 
G. C. 

So in considering the general policy of the legislature in refcrcnc ' to securities 
furnished by depositories of public funds, it would not be lol-(ical to conclude that 
the legislature intended that townRhip depositories miJ!;ht furnish "C"nitcd Rtatcs 
bonds, etc., in lieu of the lawful bond pr,ovided for by statute. 

The courts, generally, arc also against such a construction being placed upon 
such statutes as provide for township depositories. 
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13 Cyc. 814 lays down the following pr.oposition: 

"A depository of public funds is commonly required by statute to fur
nish security for til~ deposit. Where the statute expressly specifies the char
acter of the security, the depositing officer has no power to accept a.ny other 
in lieu of that prescribed.' 

In Vlissingen v. Commissioners, 54 Minn. 555, we find the following principle 
in the syllabus: 

"The statute requires that banks designated by the board of auditors 
of a county as depositories of the funds collected by county treJ.surers shall 
secure deposits to a specified amount by bonds, with sureties approYed 
by the county commissioners. No otlter or different security is contem
plated as a condition of receiving such deposit." 

On page 561 in the opinion the court say: 

· "The kind of security wlrich a bank is required to give as a condition of 
receiving a deposit of funds from the county treasury must be of t.he chaJ;acter 
above described (as provided by statute), and neither the board of auditors 
nor the board of commissioners have any discretion or authority under the 
statute to accept any other." 

Hence from the authorities I am of the opinion that the township trustees would 
not be authorized to accept, in lieu of a lawful bond, a deposit of bonds of the United 
States, ·of the state of Ohio, or of any political subdivision of the state. 

However, I am not unmindful of a decision of our circuit court which might be 
construed to hold opposite to what I have above held. In State ex rei. v. Rehfuss, 
Treasurer, 7 C. C. (N. 8.) 179, the court was passing upon the constitutionality of 
the statutes which provided that a depository of school funds should "give a good 
and sufficient bond of some approved security company." The· question was as to 
whether it would be legal to demand that a bond must be signed by a security com
pany. In the opinion the court say: 

"It is th~ duty of the court to uphold the law establishing a depository 
for the benefit of the public, if it can be done. In order that it may be done 
and that the deposit may be secured by a lawful bond, the court is authorized 
we think, to regard the words designating the character of the security as 
directory merely, and not vital to the purpose of the statute." 

If this language of the court were construed as broadly as it might be, the opinion 
rendered by me herein would be wrong, but it is my view that it was not the intention 
of the court that this language should be coW;trued in its broadest sense. In the 
first place it must be remembered tha.t the court was attempting to susta.in the con
stitutionality of an act and hence went the limit in placing such a construction upon 
the section in question. Then too, the court had in mind merely the question of a 
lawful bond and was not thinking about the proposition as to whether collateral se
curity could be deposited with a public official, in lieu of a lawful bond. This is fairly 
evident from the first branch of the syllabus, which reads as follows: 

"Inasmuch as the primary purpose of section 3968, providing for the 
designation of an official depository for school funds, is to obtain a revenue 
from the idle moneys of school boards, the provision of the act that the de-
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pository s' all give a good and sufficient bond 'of some approyed surety 
company' is incidental merely, and indicates a purpose to require a good and 
sufficient lawful bond, and nothing more." 
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Therefore it is my opinion that the decision of the circuit court in the above case 
should not be extended to the point that a requiremPnt of a statute for a lawful bond 
is merely directory, when the term "lawful bond" is used in contrast with "collat
eral security." 

!f our conclusion were to be based upon the sections of the General Code above 
quoted and no other the above undoubtedly would be correct, but there are two other 
sections which must be considered. One of these sections is section 4295 G. C., which 
was enacted, in almost its present krm, on ~larch 5, 1913, and is found in 103 0. L. 
113. It states that council may provide for the deposit of all moneys coming into 
the hands of the treasurer, in banks which will give "a good and sufficient bond issued 
by a surety company authorized to do business in the state, or furnish good and suf
ficient surety." The section then provides that the bank or banks may secure the 
moneys deposited with them by the treasurer of the municipality by depositing in
terest bearing obligations of the United States, including bonds of the District of 
Columbia; bonds of the state of Ohio, or of any other state of the "United States; 
legally issued bonds of any city, village, county, township or other political subdi
vision of this or any other state or territory of the United States, with certain con
ditions attached to the last security mentioned in the section. 

The legislature then added a rider to the section, which reads as follows: 

"And whenever any of the funds of any of the· political subdivisions of 
the state shall be deposited under any of the depository laws of the state, the 
securities herein mentioned, in addition to such other securities as arc pre
scribed by law, may be accepted to secure such deposits." 

It will aid us, in understanding this section, if we remember that as it was en
acted iu 97 0. L. 270 the provision relating to security to be furnished by the depos
itory of a municipality was as follows: 

"And 11:ive a good and sufficient bond issued by a surety company author
ized to do business in Ohio, or furnish good and sufficient surety, in a sum 
not less than twenty per cent. in excess of the maximum amount at any 
time to be deposited." 

Ih 102 0. L. 122, the legislature amended this section and made it read prac
tically as it is found in 103 0. L. 113 and practically as it now reads. 

So it will be seen that the legislature had in mind two different objects, in amend
ing said section as found in 102 0. L. 122 and 103 0. L. 113. The one object was 
to provide that the depositories of municipal funds might, in lieu of furnishing a law
ful bond to protect the municipality in reference to such deposits, secure said moneys 
by a deposit of bonds as above set out. 

The second object which the legi~laturc sou!!:ht to accomplish in the rider at
tached to this sedion was that any other political 1mbdivision of the Htatc might aecept 
the securities set out in said section, in addition to such other securities as arc pre
scribed by law and which particularly apply to each political tmbdiviHion. 

The quelltion of couf!¥l immediately arises as to whether this latter object which 
the legislature had in mind would cover the deposit of funds by township trustees. 
If so, the township trustees, in lieu of accepting a lawful bond as provided in the sec-
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tions above quoted, might accept any of the securities mentioned in section 4295 as 
above set out. 

We will consider the meaning of "securities," in order to decide whether this 
latter provision of section 4295 G. C. can be made to apply to township depositories. 
When we remember that this section originally provided for nothing but a lawful 
bond, and that in 102 0. L. 122 the legislature amended the section by adding a number 
of kinds of bonds which might be accepted in lieu of the lawful bond, and when we 
remember .that at the same time it made these additions it also added the provision 
pertaining to all other political subdivisions, to the effect that they might accept, 
in addition to such other securities as are prescribed by law, the securities mentioned 
in this sectioJ;J, it is clear that the legislature intended that "securities" should not 
cover a lawful bond, but that it merely had in mind those evidences of indebtedness 
which were added to said section and which might be accepted as security in lieu of 
the lawful bond .. 

The court in Bank of Commerce v. Hart, 37 Neb. 197, 202, made the following 
statement in reference to the word "securities": 

"True, it (the bank's charter) says 'to purchase securities of every 
kind,' but certificates of stock are not securities within the meaning of this 
provision, nor such as the word imports in commercial or banking phrase
ology. 'Securities,' as here used, mean notes, bills of exchange and bonds; 
in other words, evidences of debt, promises to pay." 

I believe the court placed the correct construction upon the word "securities," 
and that in the section under consideration the legislature had in mind not a lawful 
bond, but only those evidences of indebtedness which might be deposited with the 
municipality as security for funds deposited, in lieu of a lawful bond. 

While there is no doubt that the legislature, in using the word "securities" in 
the rider to section 4295, hereinbefore set out, meant the security other than a law
ful bond, nevertheless it is my opinion that the legislature intended to extend the 
right to take the securities set out in section 4295 G. C. to the other political sub
divisions of the state, irrespective of whether or not said subdivisions were author
ized theretofore to accept securities in the place of the lawful bond. The right to 
so take said securities was not made conditional on the fact that the s.aid subdivision 
was elsewhere authorized to accept collateral securities in lieu of a bond, but was 
authority to take such collateral securities whether theretofore authorized or not, 
and if elsewhere authorized, the securities set out in said section 4295 were a further 
extension of the kind of securities which it could take. 

In other words, as I view it, the legislature in the enactment of said rider to sec
tion 4295 G. C., intended that all political subdivisions of the state could accept the 
securities set out in said section, in lieu of the lawful bond and in addition to the se
curities, if any, which they had theretofore been authorized to take. 

Therefore, answering your question specifically, it is my opinion that by reason 
of the enactment of the rider in section 4295 G. C., a depository of township funds 
is authorized to give the treasurer of the township, as security, bonds of the United 
States in lieu of a depository bond. 

Very truly yours, 
JosEPH McGHEE, 

Allorney-General. 
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1014. 

APPROVAL OF BOXD ISSt'E-l\IAHOXIXG COUNTY, OHIO, IX THE 
sr~r OF ~t,ooo.oo. 

CoLnmrF, OHio, February 19, 1918. 

Industrial ('mmniN.~ion of Ohio, Colu111bus, Ohio. 

GENTLE~IEX:-

IX RE: Bonds of ~Iahoning county, Ohio, in the sum of $4,000.00, 
for the purpose of creating a fund for the payment of Austintown town
ship's share of the cost and expense of improving section P of the Akron
Youngstown roar!, I. C. H. Xo. 18, in Austintow-n township. 

I have carefully examined the corrected transcript of the proceedings of the board 
of county commissioners of J\Iahoning county, Ohio, and of other officers, relating 
to the above bond issue, such examination being supplemented by an examination 
of the files in the office of the state highw.1y commissioner relating to said improve
ment. As a result of such examination, I am of the opinion that said proceedings 
are in conformity to the provisions of the Gener.1l Code of Ohio relating to bond issues 
of this kiuJ and that properly prepared bonds covering said issue will, when properly 
executed and delivered, constitute valid and subsisting obligations of said county. 

1014t. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROB.\.TE COl'H.T ~lAY H.E~UT PEXALTY FOR FAIL"CRE TO PAY THE 
COLLATERAL I":xHERITAXCE TAX WITIIIN mm l'EAR IN CERTAIN 
CASES-ERROXEOUS ORDER OF RE~IIHSIOX BINDIXG UNLESS 
MODIFIED OR REVERSED ON APPEAL. 

The probate court has jurisdiction to relieve, in proper cases, against the penalty 
for failure to pny the collateral inheritance tax within one year from the death of the de
cedent. 

That the settlunut/ of the state w.1s delayed beyond the year in anficipation of con
test proceedings that u·cre never brought; that the problrms of arlntinistratirm are not de
terminer/ within the ycn.r, or that the executor and residuary legatee is poor, are suerally 
insufficient as reasons for such remi8sion. 

An erroneous order of remission is binding on the county auditor unless modified 
or rez·ersed on appeal. 

CoLDIBc~, OHIO, February 10, l!HS. 

Bureau of Inspection nnd SuprT!ision of Public O.f!iccs, Columbus, Ohio. 

GEN1LE~IEX:-I acknowledge reeeipt of your letter of Janua.,ry 21st requesting 
my opinion upon n. question submitted hy lion. L. E. Ht. John, probate jud!!;e of l\Iiami 
county, concerning the imposition of penalties on collateral inheritance taxes. The 
letter of the probate judge is as follows: 

"I wish to know what your ruling is in the matter of the eourt'~; power, 
determinin~ <'olln.teral inheritam·e tox, to order that the penalty for delin-
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quency in making settlement within a year, be waived, when circumstances 
are such, in the opiQion of the court to warrant it. 

For example: Tax arising under a will would have to meet the statu
tory requirement of the lapse of one full year before the right of contesting 
of will could be determined. 

Second: Administration upon the estate would require another full 
year before the problems of administration can be determined. 

Where the executor of the estate is the residuary legatee, poor and unable 
to raise the tax until her rights are determined, the tax should not be deter
mined until all other rights were barred or satisfied. Some delay incidenta 
to the problems carries the payment of the tax beyond the year. The court 
finds such delay was reasonable and it would be equity to waive the collec
tion of the penalty arising under section 5335. Can the auditor obey the 
court's mandate?" 

The probate court of the proper county is by section 5344 of the General Code 
given jurisdiction "to hear and determine all questions in relation to such tax that 
arise." The first problem involved on the above quoted inquiry is to determine 
whether jurisdict~on tbus conferred embraces the power to tren-t the statutory pen
alties as a court of chancery treats a penalty on a bond, for example. 

The gener,al doctrine is stated in Cyc. as follows (volume 30, page 1342): 

"A court may relieve against unreasonable penalties in private con
tracts, but not against those created by law, unless empowered by st.atute 
so to do." 

Again, under the heading of "Taxation" the rules are stated in 37 Cyc., page 
1544, as foijows: 

"The courts will not enforce a penalty against the taxpayer where he 
mll.k~s a good defense against its imposition or shows a legally sufficient 
excuse for the delinquency charged. It is held a sufficient ground for re
fusing to enfor(le the penalty that tb,e officers did not give the taxpayer the 
notice or demand to whic'h he was entitled; that the tax was il).egal or ille
gally levied; that he tendered or offered to pay so much of the tax as was 
legal * * *; that he made an honest mistake as to the amount, extent, 
or value of his taxable property; that he entertained a sincere and reastmable 
belief ~hat the particular property was * * * not taxabl~, or was the 
subject of judicial consideration, or such as fairly to warrant a resort to the 
courts. In some cases also impossibility of performance has been accepted as 
a sufficient excuse." (Citing one case from Pennsylvania and another from 
Texas.) 

"* * * a court, when the matter is properly before it, may remit, 
reduce, or refuse to enforce a penalty unlawfully or inequitably imposed, 
if t)le person complaining shows that he has done all that the law requires 
of him and is equitably entitled to such relief." 

These general principles are sound, in my opinion, and it follows that the general 
assembly by conferring upon the probate court the jurisdiction to determine all ques
tions i'n relation to the tax that arise has vested in that court authority to remit the 
penalty when it)s inequitable to do otherwise. 

In fact such a remitter was in effect made in the case of In Re Bates, 7. N. P., 
625, on the universally recogwed ground that the law imposing the inheritance tax 
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was suppo~d, because of preyious decisions of the court, to be unconstitutional and 
its constitutionality was not settled until the tax became technically delinquent. 

But it does not follow that anything that may appeal to the sense of fairness 
of the probate court is a good "equitable" ground for remitting the penalty. The 
examples stated by the probate judge clearly do not fall within that category. The 
statute, section 5335, provides that interest at the rate of eight per cent.-whil'h may 
fairly be regarded as a penalty inasmuch as it exceeds the legal rate-must be charged 
after the expiration of one year from the death of the decedent, and counterbalances 
this provision by offering an inducement to earlier payment in the form of a diRcount 
of one per cent. a month for earh month that payment has been made prior to the 
expiration of the year. In point of fact these provisions might with some appro
priateness be regarded as not in the nature of penalties, but the contrary was held 
in In Re B;Jtes, supra, and I am content to follow the opinion of the court in that case. 

However, the statute is very explicit in the respects now under consideration. 
The conditions to which the probate judge caiJs attention in his first two examples 
are such as obtain with respect to all estates of the clasReR referred to. The fact that 
a full year's time must elapse before the right of contesting a will would be barred, 
and that thereafter some further time must elapse before the problems of admin
istration can be determined, would not constitute, in my judgement, a valid reason 
for remi'tting the penalty, because the legislature must be deemed to have had these 
everyday conditions in mind in fixing the limit at one year. In order to afford ground 
for the equitable remiflf!ion of .the penalty the delay in the settlement of the estate 
must be due, in my opinion, to some extraordinary occurrence or actual impossibility 
not within the probable contemplatation of the legislature. An example has been 
given in referring to In ReBates, and the principle t~erein embodied may be enlarged 
by stating that the existence of any question of law as to the intE'rpretation of the 
inheritance tax statutes themselves will afford good ground for remission. So also, 
in my opinion, would the pendency of actual litigation, such as a suit to contest the 
will. Clea'rly where interests of inheritance under a will are not vested as of the date 
of the testator's death and it is impossible therefore to assess the tax, the penalty 
should not commence to run at the expiration of the year nnless the impossibility is 
removed before that time, and in such case there is reason for doubt as to whether 
or not the year would begin to run at the date of the testator's death or at the date 
of the vesting of the interst. But where the renditions are merely those ordinarily 
obtaining in the settlement of any e tate the legislature must be deemed to have taken 
such conditions into consideration in fixing the period at one year instead of two, and 
their existence therefore does not afford stlffieient reason for remission. 

I have pointed out in other opinion' that in an ordinary case of thiR sort the pen
alty can be avoiied b./ estimating the cost of t>,dminiRtr.>tion th, proba!'c cu:rt beirlg 
given auth: rity suflicie ~tly broad t) mabie it to settle the tax upon the basis of such 
an estimate before the actual costs are definitely ascertained. 

I am therefore of the opi+•n that the mere faat that the full and eompl te de
termination of all problems of administration is reasonably delayed beyond one year 
would not justify the probate court in remitting the peMlty on that account. 

A closer question is presented by the suppositious fact last suggested by the pro
bate court. Where the executor is also the reRiduary legatee and is poor and unable 
to raise the tax until final distribut,ion, it would seem just to remit the penalty. How
ever, I am unab.le to find any authority justifying a remitter in such casE's, especially 
in view of the fact that by virtue of section 5339 "administrators, exQCutors and trus
tees may seV so much of the estate of the deceased as will enable them to pay said tax 
in like manner as they are empowered to do for the payment of his debts." This sec
tion affords means to the executor or administrator to raise money to pay the tax if 
he has not sufficient assets of his own to advance the tax, and he may do so before 
final settlement of the estate. On this account I feel obliged to come to the conclu• 

10-Yol. I-A. G. 
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sion that the last fact suggested by the probate judge would not be a sufficient ground 
for remitting the penalty. 

The foregoing comments, however, do not fully cover all the matters set out in 
the inquiry of the probate judge, for he asks whether the county auditor should obey 
his mandate if he should enter an order of remitter upon facts which would, in ac
cordance with the principles above stated, make that order erroneous. 

In my opinion the answer to this question is in the affirmative. The probate 
judge has jurisdiction of the case and power to remit the penalty in proper cases. 
Therefore h,is order would not be wholly void though erroneous, and would be binding 
upon all parties concerned until set aside by proceedings in the nature of a direct attack. 
Such proceedings are provided for in section 5344, which provides that the jurisdic
tion of the probate co'urt shall be exe~ised "subject ~ appeal as in other cases, and 
the prosecuting attorney shall represent the interests of the state in such proceedings." 
If, therefore, t,he probate judge should erroneously enter an order of remitter his order 
could only be attacked by appropliate proceedings in his own court to secure a mod
ification of the order, or by appeal as provided for in the section quoted. Such appeal 
shcmld be prosecuted by the prosecuting attorney. 

I am of the opinion, therefore, that none of the grounds suggested by the probate 
judge in his inquiry would be sufficient upon which to predicate an order of remitter; 
but that the probate court has jurisdiction to order remitters in proper cases, and if 
it makes an erroneous order of this character it is binding upon the county auditor 
until set aside by himself or on appeal. 

In connection with this general subject I may say that some inheritance tax laws 
expressly authorize the remission of the penalty in case of "unavoidable delay in 
settling the estate." 

See In re Banks, 5 Pa. Co. Ct., 614; 
In re Moore, 90 Hun., 162, 35 N. Y. Suppl. 782. 

The Ohio law QOD.tai.ns no suoh express provision and must, therefore, be inter
preted with greater strictness than the laws of states which do coni ~tin such a provision. 

1015. 

Very truly you.rs, 
JOSEPH McGHEE, 

Attorney-General. 

TAX COMMISSION NOT REQUIRED TO CERTIFY BY REGISTERED :MAIL 
ITS ACTION DETERl\I(NING THE BASIS OF FRANCH!SE FEES OR 
EXCISE TAX. 

The tax commission is not required to certify by registered mail its action determin
ing the basis of franchise fees or excise taxes. 

CoL-cMBus, OHio, February 19, 1\HS. 

Tax Commission of Ohia, Columbus, Ohio. 
GENTLEMEN:-I'ac"knowledge receipt of your let.ter of February 6, l!HS, request

ing my opinion as follows: 

"The commission respeatfully requests your official opinion as to whether 
section 5611-1 G. C. requ_ires us to certify fo a corporation or utility by reg-
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istered mai!, the action of the oommission in detennining the basis of fran
chise and exc_ise fees as proVided by sections 5465-5475, 5477, 5498 and 
5502." 

Section 5611-'1 G. C. (107 0. L. 550), referred to by you, is as follows: 

"Whenever the tax cbma:nission of Ohio determines ~e valuation, or 
liability, of property for taxation, whet.her in c~ of an original valuation 
or ot)lcr original proceeding of such board, or in case of a determination of an 
appeal from the decision of a county board of revision, it shall, by registered 
maiJ,certify itl! action to the person in whose name the prope~y is listed, or 
sought to be listed, at the same time and in the same form in which such 
action is certified to the county auditor, and such determination shall become 
final a!ld con'clusive for the current year, unless reversed, vacated, or modi
fied as hereinafter provided." 

This section provides a basis for the review of determinations by the tax com
mission, r,elat,ing to the valuation or liability of property for taxation and to no other 
subject. 

There is some doubt as to just what property valuations the above quoted sec:. 
tion and t}losc which follow it relate, but this question is not' miMe! hy your inquiry. 
The s,ection itpelf answers your question. There is no inference to be drawn from 
the section, that the procedure therein and in the other related sections was intended 
to apply to such determinations as the cbmmission must make in connection with the 
assessment and collection of franchise and excise taxeB. 

Your qu.estion is therefore answered in the negative. 

1016. 

Very truly yours, 
J OSEPB McGHEE, 

AUorney-General. 

COUNTY AUDITOR REQUIRED TO PERFORM THE DUTIES PRESCRIBED 
BY SECTIONS 2572 AND 6511 G. C.-CLERK OF COUNTY COMMIS
SIONERS WITHOUT AUTHORITY TO PERFORM SUCH DUTIES. 

The duties prescribed by sections 2572 and 6511 of the General Code must be per
formed by the county auditor. The clerk of the tounty commissioners appointed under 
the provisions of section 2409 G. C. is without authority to perform such duties. 

CoLUMBus, OHIO, February 19, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLE!IIEN:-I have your letter of February 8, 1918, as follows: 

"We respectfully request your written opinion upon the following mat
ters: 
~ some counties of the state where the county commissiqners ha'\·e 

employed a clerk under the proviSions of section 2409 G. C., it is contended 
by the auditors of some of those counties that the clerk of the board of C"om
missioners is required to keep the bill docket provided for by section 2572 
G. C., and also to make complete reco:n1s of ditches as provided by section 
6511 G. C. This department is ~ked whether it is legal for the clerk of 
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the board of county commission~rs, employed by them under the provis,ions 
of section 12409 G. C., to keep these books, or whether it is a duty specifically 
enjoined upon the county auditor?" 

Section 2566 of the General Code reads: 

"By virtue of his office, the county auditor shall be the secretary of the 
county commissioners, except as otherwise provided by law. When so re
que~ted, he shall aid them in the performance of their duties. He shall 
keep an accurate book, records, maps and papers required to be deposited 
and kept in his office." 

Section 2409 G. C. reads: 

"U such board finds it necessary for the clerk to devote his entire time 
to the discharge of the duties of such position, it may appoint a clerk in place 
of the county auditor and such necessary assistants to such clerk as the board 
deems necessary. Such clerk shall perform the duties required by law and by 
the board." 

Section 2406 G. C. reads: 

"The clerk shall keep a full record of the proceedings of the board, and 
a general index thereof, in a suitable book provided for that purpose, entering 
each motion with the name of the person making it on the record. He shall 
call and record the yeas and nays on each motion which involves the levying 
of taxes or the appropriation or payment of money. He shall state fully 
and clearly on the record any question relating to the power and duties of the 
board which is raised for its consideration by any person having an interest 
therein, together with the decision thereon, and shall call and record the 
yeas and nays by which the decision was made. When requested by a party 
interested in the proceedings or by his counsel, he shall record any legal 
proposition decided by the board, the decision thereon and the votes by which 
the decision was reached. If either party, in person or by counsel, except 
to such decision, the clerk shall record the exceptions with the record of the 
decision." 

It is clear that from section 2566 the county auditor is by virtue of his office sec
retary of the county commissioners, except as otherwise provided by law; that under 
the provisions of section 2409 the county commissioners, if they find it necessary, 
may appoint a clerk to devote his entire time to the discharge of the duties of the 
clerk to the board. It is also clear that whether the county auditor acts as clerk, 
or whether a clerk to the board is appointed under section 2409, the duties of such 
clerk are those found in the provisions of section 2406, above quoted. 

Jones, Auditor, v. Board of Commissioners, 50. C. D., 152. 

On August 8, 1917, this department rendered an opinion, No. 504, in which it 
was held that the clerk of the board of county commissioners, appointed under the 
provisions of section 2409, is not authorized to perform the duties imposed upon the 
county auditor by virtue of section 2342 of the General Code, which section makes 
it the county auditor's duty to keep a record of the proceedings of the building com
mission on the journal of the county commissioners. That opinion was based largely 
upon the decision of the court in the case of State v. Edmondson, 12 N. P., n. s., 577. 
The first branch of the syllabus in that case reads: 
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"A distinct legislative intent appears in the provisions of section 2342, 
P. & A. Anno. G. C., that the county auditor slJall art as the recording officer 
of a commission to build a new court house, and a writ of mandamus will 
issue requiring him to so act, notwithstanding the earlier, and in some meas
ure conflicting, provision for the appointment of a elerk of the board of county 
eommissioners in place of the auditor." 

At page 586 the eourt said: 

"The commissioners of Hamilton county have availed themseh·es of 
section 2409 and have appointed a elerk to take the place of the auditor 
as their secretary, and it is argued that by reason thereof said clerk Rhould 
perform the duties specifically enjoined upon the auditor under sections 
2341 and 2342. In addition to the fact that the building commission act is 
a later act and charges such duties upon the auditor specifically and not upon 
the secretary of the clerk of the board of county commissioners, and the 
further fact that section 2409 is by its terms and context applicable only to 
the duties of the auditor in connection with the proceedings of the county 
commiSSioners. Section 2409 also contemplates that such duties of the clerk 
shall be such as to require him 'to devote his entire time' to such duties, 
leaving no time for him to act for the building commission. The legislatum 
therefore provided that the auditor should act as recording officer of the 
building commission. For these additional dutieshecan adequately prcvi!lc 
appointment, if necessary, of a deputy under section 2563. 

The recording officer of the building commil;sion is therefore the county 
by the auditor, or a deputy appointed by him for such purpose." 

Sec'tion 2572 of the General Code reads: 

"A bill or voucher for the payment of money from any fund controll£d 
by the commissioners or infirmary directors mu!'t be filed with the county 
auditor and entered in a book for that purpose at least five days before its 
approval for payment by the commissioners or infirmary dil;ec.tors. WIIDn 
approved, the date thereof shall be entered on such book oppm;itc the claim, 
and payment thereof shall not be made until after the expiration of five days 
after the approval has been so entered." 

Section 6511 of the Geneml Code reads: 

"The auditor, in a suitable book to be provided for that purpose at the 
expense ~f the county, shall make a complete record of each ditch improve
ment made in his county under the px:ovisions of thi11 chapter. Such record 
shall include the petition, bond, reports of the surveyor or engineer, and all 
journal entrie; made, with all plats and other papers necessary to show a 
c.ompletc history of all that is done in e:trh case up to and including the final 
order made by the county commissioners." 

293 

From a reading of section 2572 it is clear that the duties imposed upon the county 
auditor by that section are such as arc impm;cd upon him, not as clerk of the county 
commissioners, but as auditor of the couU: ty. The provisions of the S'Cdion relate 
to the duties which are, in their very nature, attaehcd to the position of auditor. 
They are not mere clerical duties to be perfonned in connection with the keeping of 
records for the county commissioners. This is also true to some extent of section 
6511. While the indications as found in section 6511 are not as forcible as those found 
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in section 2572, yet a reading of section 6524 dissolves all doubt with reference to the 
application of section 6511. 

Section 6524 G. C. reads: 

"The courlty auditor shall receive for filing e~h paper belonging in the 
case, three cents; for recording each hundred words, three figures to count 
as one word, excluding calculat,ions not nect>ssarily included in the record, 
six cents; for each copy, including certificate, when necessarily a p::rt d the 
copy, and for a,ll notice!), six cents for each hundred words, three figures to 
count as one word, but he shall receive no fees for prin,ted notices; for each 
warrant drawn on the county treasurer, and for each certificate, three cents; 
for each tabular statement furnished the printer, six cents per hundred 
words, three figures to count as one word; and for each copy of specifications 
furnished, six cents per hundred words, three figures to count as one word, 
to be paid by the party demanding it. 

From this section it will be seen that a fee is provided for the county auditor 
covering such work as he does under section 6511. rn view of the fact that the county 
auditor receives no fees for his services as clerk to the county commissioners, and 
inasmuch as the clerk to the county commissioners is not an officer and can receive 
no statutory fees, it is clear that section 6511, which casts certain duties upon the 
county auditor, fees for which may be collected under section 6524, has application 
to the county auditor as such officer and not to the county auditor as clerk of the 
county commissioners. 

For these reasons it is my opinion that the duties prescribed in sections 2572 
and 6511 G. C. are not such as may be performed by the clerk of the county commis
sioners appointed under the provisions of section 2409 of the General Code. 

1017. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

GER:\1A~ CARP l\IAY BE TAKEN ANY Tll\IE DURING THE YEAR IN THE 
WATERS MENTIONED IN SECTION 1453 G. C. 

German carp may be taken at any time of the year, by reuson of the provisions of 
section 1453 of the General Code, in the waters therein mentioned, and that the provisions 
of this section a1·e in no way affected by the various sections of the General Code relating 
to the licensing of fishermen in the Lake Erie fishing district d11ring certain se;;sons of 
the year. 

CoLUMBcs, Omo, February 19, 1918. 

The Department of Agriculture, Bureau of Ji'ish and Game, Columbus, Ohio. 
GEXTLE~IEX:-I have your letter of February 8, 1918, as follows: 

"Inquiries received at this office relative to the taking of German carp 
in the Lake Erie district makes it imperative that a decision be rendered to 
determine as to the legality of carp being taken or caught at any time in the 
bays, rivers, marshes, estuaries or inlets bordering upon, flowing into or in 
any manner connected with Lake Erie, with any seine having meshes not less 
than four inches, stretched mesh, factory measure, as defined in section 
1453. 
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Xote sedion 1-125, which designates the inland ami lake districts, and 
scdion 1434, which provide:; for an open and closed season in the Lake Erie 
district. 

Will you at your earliest com·enience rcndrr an opinion as to the legality 
of taking carp at any time as provided in ~eetion 1453, regardless of the open 
and closed season as provided under section 1434?" 
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On :\lay 9, 190S, an act was passed entitled "An act to revise and eonsolidate 
the I ws relating to the appointment, powers and duties of the commissioners of fish 
and game." Section 38 of that act, now Hection 1425 G. C., defined the Lake Erie 
and inland fishing districts. Section 46 of the act, now section 1434 G. C., provided: 

"For the Lake Erie fishing district there shall be two seasons, the spring 
fishing season beginning on the fifteenth day of :\larch and including and 
closing on the thirty-first day of August, and the fa.!! fishing season beginning 
on the first day of September and includling and closing on the thirtieth 
day of Xovember. The fish and game commission for the purpose of obtain
ing spawn of fish for the fish hatcheries shall have the right to place men in 
any boat used in the taking of fish and pay for such spawn such amount r s 
they may fix. And it shall be unlawful for any person engaged in fishing to 
refuse to take such men in any boat owned by him or under his control, or 
refuse to afford them opportunity to take spawn, or to do anything to hinder 
them in any way in the performance of their duty. Xo person shall draw, 
set, place, locate or maintain a pound net, gill net, trap net or any fish net 
whatever in the Lake Erie fishing district of this state between the thirtieth 
day of November and the fourteenth day of :\farch, both inclusive." 

Section 47 of the act, now section 1435 of the General Code, provided: 

"Xo person, finn, or corporation shall use or operate for the purpose of 
catching fish, a horJ.t, net or d;vice, other than hook and line with bait or 
lure, in the Lake Erie fishing district of this state, without a license from the 
commissioners of fish and game. Applications for licem;es and all licenses 
herein required shall be in such form as the commissioners of fish and game 
prescribe.'' 

Section 48 of the act, now section 1436, provided for the charges to be made for 
licenses issued in the Lake Eric fishing district. Section 55 of the art, now scdion 
1441 G. C., contains Pertain provisions as to the size of the meshes of nets to be used 
in the Lake Eric fishing district. 

From these provisions it is clear that in order to fish with nets and other fishin!!; 
deviees in the Luke Erie fishing distriet, it was neecssary, after the paRsa!!;e of thiR 
act, to secure a license and after sul'h lieense was secured the lieensee could fish with 
such device only during the seasons provided for the Lake Eric fishing district, viz., 
from the 15th day of .:\fareh to the 3h;t day of August, and from the 1st day of Rep
tember to the 30th day of Xovember. It is also clear that the liecnsee was under 
obligations to observe certain other provisions of the law <'om·erning the kind of nets 
to be used, the size of mesh, etc. Section 65 of that act, now section 1453 G. C., 
provided: 

"Xothing in this act shall prohibit the taking or Patehing of German 
<"arp in the hays, marshes, c;;tuaril's or inlets bordering upon, flowing into 
or in any manner connected with Lake Eric, whi<"h may he eaught ut any 
time with any seine, constructed out of netting having meshes not I· ss than 
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four inches, stretched mesh. Other nets or devices may be used if authorized 
by the commissioners of fish and 11:ame. Written permission to catch carp 
in such waters shall be granted to any person who shall make application 
to the commissioners of fish and game for such privilege and satisfies the 
commissioners that he will not in any manner violate any ·aw for the pro
tection of fish. Such permission may be revoked by the commissioners upon 
conviction of the holder thereof for taking fish contrary to law." 

It will be noted from a reading of this section that fishing for German carp in 
certain waters connected with Lake Erie was regulated in a manner different from and 
independent of the other provisions of the act which regulated fish generally in the 
Lake Erie fishing districts. ft will be noted that section 65, above quoted, provided 
that "nothing in the act shall prohibit the taking and catching of German carp," etc., 
"which may be caught at any time with any seine constructed out of netting having 
meshes not less than four inches, stretched mesh. Other nets or devices may be used 
if authorized by the commissioners of fish and game." 

In the case of Jackson v. State, 22 0. C. C., 181, the court said, in speaking of 
this section: 

"The purpose of this legislation was, of course, to destroy carp; carp 
being deemed not especially of value, and in some respects pernicious be
cause of their destructiveness to other fish, and perhaps otherwise; and for 
this reason they were not deemed entitled to the protection of the law like 
fish of value. The legislature, having this in mind, and knowing the extent 
to which carp were beginning to frequent the waters adjacent to Lake Erie, 
and connected therewith, passed this law excepting from the prohibitive 
operation of the law the fishing for this class of fish; and they made the law 
pretty broad. It looks a little as if the legislature used all the terms that 
occurred to them at the time of the enactment to describe waters which 
would be so contiguous to Lake Erie that carp would readily go into Lake 
Erie from such waters, or from Lake Erie into them." 

From these sections which have been quoted I believe it is apparent that after 
the passage of the act of 1908 referred to, German carp could be caught in the waters 
connected with Lake Erie at any time of the year and by any one given written per
mission to do so re!!:ardless of any provisions of the law concerning licenses for the 
Lake Eric fishing district and the provisions relative to the fishing seasons in such 
district. The only thing necessary was a written permission from the commissioners 
of fish and game. After this was exacted the fisherman had but one provision of law 
governing him in his fishing for German ca\"p and this was that the seine us:2d s:.ould 
be constructed of netti~g having meshes not less than four inches, stretched mesh. 
Even this provision, however, could be set aside by the commissioners of fish and 
game. 

The various sections set out above have, from time to time, been amended, but 
all of them apppyar in the General Code in practically the &arne form today as they 
are found in the act of Hi08, above quoted. 

Some little confusion, however, may be met with in a consideration of section 
1453 for the reason that that section was twice amended by the last legislature. On 
:\larch 21, 1917, an act was passed, known as Amended House Bill Xo. 115, and en
titled "An act to supplement section 1087'' and which contains amendments to a 
number of sections dealing wi~.h the various departments of the board of agriculture 
of Ohio. In this act, at page 489, section 1453 was amended to read as follows: 
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"German carp may be taken or caught at any time in the bays, marshes, 
estuaries or inlets bordering upon, flo"\\ing into or in any manner connected 
with Lake Erie, with any sejne, having mesbes not less than four inches, 
stretched mesh. Other nets or devices may be u~ed if authorized by the 
secretary of agriculture. Writt-en permission to catrh carp in such waters 
shall be gmnted to any person making application to the secretary for such 
privileges who satisfies the secretary that he will not violate a law for the 
protection of fh;h. Such permission may be revoked by the secretary upon 
conviction of the holder thereof for taking fi~h contrary to law." 
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This act was approved by the governor ::\farch 29, 1917, and filed with the sec
retary of state on the 31st day of :\larch, 1917. On ::\farch 21, 1917, the day upon 
which the bill just referred to was passed, another bill, known as house bill 1G3, and 
entitled "An ad to amend sertion 1453 of the General Code, as amended by the 82nd 
general assembly by an act passed on the lOth day of ::\Ian·h, 1917, known as house 
bill 115." This act read as follows: 

"Section 1. That sec'tion 1453 of the General Code be amended to 
read as follows: 

'Section 1453: German carp and mullet may be taken or caught in 
the bays, rivers, marshes, estuaries or inlets bordering upon, flowing into 
or in any manner connected with Lake Erie, with any seine, having meshes 
not less than four inches, stretched mesh factory measure. Provided how
ever that German carp and millet shall not be taken or caught under the 
provisions of this act in the following streams except as hereinafter desig
nated: In the Ottawa river no farther than the Ann Arbor bridge; in the 
Maumee river no farther than the Toledo country club; in the Portage river 
no farther than one-half mile past poor house flats; in Sandusky river no farther 
than the south mouth of Bar creek; and no farther up the La Carp creek, 
Little Portage river, Tous11int river, Turtle creek, and Ward's canal than the 
water level of Lake Erie extends in these streams.' 

Section 2. That said original section 1453 of the General Code as 
amended by the 82nd general assembly by an act passed on the lOth day of 
::\larch, 1917, known as house bill Xo. 115, be, and the same is hereby re
pealed." 

This act was passed :\larch 21, 1917, the same day npon which the act first rc
fetTed to was passed. It was approved March 29, 1917, the same day upon which 
the other act was approved, but it was filed in the office of the secretary of state on 
:\Iareh 30, 1917, one day earlier than the act first referred to. 

This duplicate amendment of section 1453 was considered in opinion No. 659, 
rendered by this department on September 27, 1917, and it was therein held that 
section 1453, as amended by house bill No. 163, is in force and effect and repeals sec
tion 1453 as amended by amended house bill Xo. 115. In seetion 1453, as it now stands, 
the provision necessitating written permission from the board of agrit:ulture, depart
ment of fish and game, to those taking German carp in the Lake Erie fir:;hing distrid, 
does not appear other than this. There is qo important differenec between this sec
tion, in i~ present form, and the form in whieh it was found as section G5 of the act 
of 1908. As wa'i noted before, the other sections, concerning the Lake Erie fi!<hing 
district, the licensing of fishermen therein 'and seasons of fishinf!, are found in prac
tically the same form in the present General Code as they appeared in. the act of 1908, 
and practirally the same relation now exists between these sections and section 1453 
G. C., as existed when all of these sections were parts of the act of 1908. 

I am therefore of the opinion that German carp may be taken at any time oF the 
year, by reason of the provisions of section 1453 of the General Code, in the waters 
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therein mentioP,~, and that the provisioll.'l of this section are in no way affected by 
the various sections of the General Code relating to the licensing of fishermen in the 
Lake Erie fishing district during certain seasons of the year. 

1018. 

Very truly yours, 
JosEPH :\lcGHEE, 

--------- Attorney-General. 

APPROVAL OF BOXD ISSUE-PERRY COUXTY, IX THE SU:\1 OF 
$63,000.00. 

CoLUMBus, Omo, February 19, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of Perry county, Ohio; in the sum of $63,000 in antici
pation of assessments apportioned to Perry county for the cost and expense 
of improving Rush creek, the same being a join~ county ditch improvement 
located in F.airfield and Perry counties, Ohio. 

I have lately receivc>d from the officials of Perry county, Ohio, a transcript of 
the proceedings relaL _ __; to the above bond issue. These bonds are issued by Perry 
county in anticipation of the collection of a portion of the assessments for the con
struction and improvement of Rush creek, the same being a joint county ditch im
provement located in Fairfield and Perry counties, Ohio. The proceedings indicated 
in said transcript, with the exception of the resolution providing for the issue of said 
bonds, are identical with those set out in the transcript submitted to me with respect 
to the bonds of Fairfield county, issued by said county in anticipation of assessments 
apportioned to it for the construction of said improvement and which bonds were 
approved by me by opinion No. 847, under date of December 12, 1917. The same 
considerations which led to my approval of the Fairfield county bonds, on the ques
tions suggested by the transcript, relating to said bonds and discussed by me in said 
opinion, likewise leads to an approval of the bonds of Perry county, issued for the 
purpose of paying its share of this joint cou;nty ditch improvement. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of Pen-y county, Ohio. 

In this connection I deem it my duty to say that I have been lately advised that 
a number of actions have been filed in the common pleas court of Perry county by 
persons assessed for the cost and expense of constructing this improvement in Perry 
county, for the purpose of enjoining the collection of assessments made against them. 
I am advised that there are 8 or 10 of these suits pending on the docket of said court 
undisposed of. The information given me with respect to these suits does not dis
close whether or not the jurisdiction of the county commissioners of said county to 
construct said improvement is involved in any of these cases, or whether, on the other 
hand, the actions to enjoin these assessments have been brought on grounds and for 
reasons peculiar to the respective persons instituting such suits. Inasmuch as the 
treasurer of state requires a litigation certificate before turning over the money for 
the bonds purchased by you, the above information is given to the end that the same 
may be imparted to him. The treasurer of state in turn will then be in position, by 
the litigation certificate furnished to him, to ascertain the exact state of the litigation 
touching the validity of assessments, in anticipation of the collection of which the 
above bonds are issued. Very truly yours, 

JOSEPH :\lcGHEE, 

Attorney-General. 
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10>19. 

HOW COSTS PAID IX PROSECrTIOX FOR V10LAT(OX OF BOILER LICEXSE 
LAWS AXD FOR CHARGIXG l'XLA WFCL RATE OF IXTEREST OX 
l\IOXEY LO.L\ED. 

In prosecutions for the violation of boiler license laws the costs should be paid as 
prot>ided in section 1343!) of the General Code. 

When such cases are carried to the common pleas court, the costs are to be certified, 
after the magistrate has hren notified of the final action of the higher courl, in the same 
manner as costs are paid under this section, when the case does not go beyond the j~tice 
court. 

In prosecutions for charging unlawful rate of interest on money loaned, there being 
no special pr01ision for the payment of costs, the only authority for payment of costs is 
section 3019 G. C. 

CoLt:MBt:s, 0Hro, February 19, 1918. 

The Bureau of Inspection and Supervi~>ion of Public Offices, Columbus, Ohio. 

GENTWMEN:-I have a letter from Hon. Oscar Redding, a justice of the peace, 
Toledo, Ohio, and since his request involves questions of costs, I am addressing the 
opinion to your bureau. The request reads as follows: 

"On January 20, 1915, Edward J. Hurley, as state inspector from your 
office, filed complaint against one Ed. Hecklinger, charging him with oper
ating a boiler with:mt a license. The case w'as tried before me and appealed 
on error to the court of common pleas and afterward dismissed in the 
common pleas court. I filed my costs bill with our county auditor for 
payment which he refused to pay. 

What I want to know is when a complaint is filed in justice court by an 
inspector from your of!ioe or department who is to pay costs providing the 
state fails. 

Also an 'nspector from your departn,eut, Hamilton De Weese, filed com
plaint in my court charging Henry French with loaning money and charging 
unlawful rate of interest. This case was appealed on error. Providing the 
state fails, who fs to pay the costs? 

We also have case from Arthur Sisco, an inspector of steam hoilers, who 
filed case on January 31, 1!J17, charging Harry T. Bamforder and Francis 
Miller with operating steam boiler without license. Found guilty before 
me. Appealed to common pleas court. Who is to ·pay the costs in these 
cases'{ 

The county prosecutor refused to 0. K. the cost bill in each of these 
cases." 

I note from the above communication that two of the cases to which reference is 
made are violations of laws relating to the licensing of steam boiler operators. 

Section 13423 of the General Code, as amended, 103 0. L., p. 539, reads in part: 

"Justices of the peace, police judges and mayors of cities and villages 
shall have jurisdiction, within their respective counties, in all cases of vio
lation of any law relating to: * * * 

14. Offenses for violation of laws in relation to inspection of steam 
boilers, and of laws licensing steam engineers and boiler operators. 
* * • * * * * * * * * • " 
Section 13439 G. C. reads: 

"In such prosecutions, no oosts shall be required to be advanced or 
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secured by a person authorized by law to prosecute. If the defendant be 
acquitted or discharged from custody by nolle or otherwise, or convicted 
and committed in default of paying fine and costs,all costs of such case shall 
be certified under oath by the trial magistrate to the county auditor, who, 
after correcting errors therein, shall issue a warra[\~ on the county treasury 
in favor of the person to whom such costs and fees are payable. All moneys 
which are to be paid by the county treasurer as provided in this chapter 
shall be paid out of the general revenue fund of such county." 

It has frequently been held by this department that the words "in such prose
cutions," used in section 13436 G. C., refer to the prosecutions enumerated in sec
tion 13423 G. C. See Annual Report of the Attorney-General for 1912, Vol. I, page 
258; also opinion 823 of this department, rendered December 3, 1917. 

The same argument applies with equal force to the words "in such prosecutions" 
used in section 13439, above quoted, since sections 13439 and 13436 were originally 
parts of Revised Statutes, section 3718a. This being so, it is clear that in the two 
cases relating to violations of boiler license laws, the costs should be paid as provided 
in section 13439 of the General Code. 

In the first of these cases to which reference is made, the defendant was con
victed in the justice court. On the case having been carried up to the common pleas 
court on error, such court discharged the defendant. Since section 13439 provides 
that the trial magistrate shall certify the costs in the case to the county auditor if 
the defendant be acquitted or "discharged from custody by nolle or otherwise," it 
is the duty of the justice in this case, upon being advised of the dismissal of the de
fendant by the court of common pleas, to certify the costs to the county auditor. See 
Opinion of the Attorney-General for 1916, Vol. II, page 1750, and opinion No. 959, 
rendered by this department under date of January 23, 1918. It then becomes the 
duty of the county auditor, after correcting the errors found therein, to issue a warrant 
on the county treasurer in favor of the person to whom such costs and fees are payable. 

In the second of this class of cases to which reference is made, defendant was found 
guilty in the justice court and the case taken to the common pleas court. If the 
higher court sustains the conviction, the costs should be paid by the defendant unless 
it is necessary to commit him to jail in default of paying fines and costs, in which case 
they shall be paid upon the justice's certificate by the county auditor out of the county 
treasury. If the higher court reverses the judgment of the justice and orders the de
pendant dismissed, upon proper notice from such court of such action it will be the 
duty of the justice to certify his costs to the county auditor to pay such costs out of 
the county treasury. 

The third case to which attention is called in the inquiry is one in which the de
fendant was charging an unlawful rate of interest on money loaned. This is a mis
demeanor for which no special provision as to payment of cost has been made and it 
is subject, therefore, to the general rule relating to misdemeanors. 

Section 3019 of the General Code provides: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular ses
sion, may make an allowance to any such officers in place of fees, but in any 
year the aggregate allowances to such officer shall not exceed the fees legally 
taxed to him in such causes, nor in any year shall the aggregate amount 
allowed an officer exceed one hundred dollars." 

It has frequently been held by this department that in misdemeanor cases, before 
officers may be allowed fees under section 3019, there must be, first, a conviction and, 
second, the defendent must prove insolvent. This is the view recently taken by the 
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common pleas court of Carroll county in an opinion rendered December 3, 1917, in 
the case of State ex rei. v. Marshall, Auditor. 

Referring, then, to the case mentioned in the inquiry, concerning the violations 
of the loan shark law, beg to advise that, assuming for the purpose of this opinion 
that the justice court had jurisdiction to try this case, the costs may be paid as fol
lows: If the higher court sustains the conviction and the defendant proves insol
vent, fees may be allowed under section 3019 of the General Code, as above provided. 
If the higher court reverses the conviction, I know of no way to collect. 

1020. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAX LEVY AUTHORIZED BY SECTION 2434 G. C. IS SUBJECT TO LIM
ITATIONS OF THE SMITH ONE PER CENT. LAW. 

The tax levy authori~ed by section 2434 G. C., as amended 107 0. L. 502, is subjec 
to all the limitations of the Smith one per cent. law, section 5649-2 et seq. G. C. 

CoLUMBus, Omo, February 19, 1918. 

HoN. EuGENE WRIGHT, Prosecuting Attorney, Log .. m, Ohio. 
DEAR Sm:-Under date of February 7, 1918, you submit for my opinion the 

following question: 

"Under section 2434 General Code of Ohio, as amended 107 0. L., page 
502, is the levy of two tenths of one mill for every dollar of taxable property 
on the tax duplicate of a county within the fifteen mill limit, or is this levy 
outside of the fifteen mill limit? " 

The amendment to section 2434, found in 107 0. L. 502, does not in anywise 
change the effect of the section in the particulars about which you inquire. In other 
words the levy therein provided for is not a new one authorized since the passage of 
the Smith one per cent. law. Even if it were, the Smith one per ('ent. law would iD 
my opinion apply fully to the exercise of the authority to make such a levy, in the 
absence of express provisions in the later act excluding the levy from some or all of 
the limitations of the Smith law. The principle in such case would be that a.lllevil'lS, 
though authocized to be made in a particular number of mills, must be deemed sub
ject to the limitations of the Smith law, unless otherwise specifically provided in the 
law authorizing the new levy. 

In this case, however, as I have stated, no new levy is authorized, and the mere 
fact that section 2434 G. C. has been recently amended in other particulars, does not 
make the provisions now under consi4era.tion a. subsequent one with respect to the 
Smith law. So much of the statute as is not verbally changed in process of repeal 
and re-enactment for the purpose of amendment, is upon most familiar principles 
deemed f1P have been the law all the time and speaks from the date of its original 
enactment, and not from the date of its amendment. r;;. 

For both these reasons, then, I agree with you in the conclusion that the levy 
of two-tenths of one mill, authorized by section 2434 G. C., as amended, is subject 
to the fifteen mill limitation of the Smith one per cent. law so called. Indeed, I go 
further and state that it is my opinion this levy is subject to all the limitations of 
the Smith law, including the ten mill limitation of section 5649-2 G. C., and the three 
mill limitation of section 5649-3a G. C., as well as the fifteen mill limitation of section 
5649-3d G. C., about which you particularly inquire. Very truly•you.rs, ~· 

JOSEPH McGHEE,- 0 
Attorney-General. 
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1021. 

THE ACT CREATIXG A ).!UXICIPAL COURT OF ALLIANCE ABOLISHED 
THE OFFICE OF JUSTICE OF THE PEACE IN THE TOWNSHIPS OF 
LEXINGTON AXD \V ASHINGTON, STARK COUXTY. 

The act found in 107 0. L., 660, creating the mtmicipal court for the city of 
Alliance, Ohio, and the townships of LexingtOJ~ and Washington, county of Stark~ 
abolished the office of justice of the peace i1~ those two townships and that -of
'ficer must turn over his dockets and files to the municipal court. 

CoLUMBUS, Oaro, February 20, 1918. 

HoN. FRANK M. SwEITZER, Prosecuting Attorney, Canton, Ohio. 

DEAR SIR :-I have your communication asking for an opinion upon the fol
lowing facts : 

"In 1917 the Ohio legislature enacted ai law creating the municipal court 
in the city of Alliance, which, in substance, provides that all work hereto
fore handled by the justice of the peace in Lexington and Washington 
townships of Stark county, Ohio, be filed in the municipal court, also 
directing the justice of the peace of the two heretofore named townships 
to turn over their books to the municipal court of Alliance on January 
1, 1918, or at the beginning of the new court. 

A. was elected justice of the peace of Lexington township for a term 
of four years and took office in 1916, consequently you can see that he has 
two years yet to serve in this office if' he fills out the term for which he has 
been elected by the electorate of Lexington township. I would respect
fully request that you give me your opinion as to whether or not he is com
pelled by this act creating a municipal court, found in Vol 107, Ohio 
Laws, page 660, to turn over his dockets and files and cease doing busi
ness as justice of the peace of Lexington township, or whether he has a 
legal right to fill out his term of office for which he has been elected." 

Section 1 of article IV of the constitution, as adopted in September, 1912, 
reads: 

"The judicial power of the state is vested in a supreme court, court of 
appeals, courts of common pleas, courts of probate, and such other courts 
inferior to the courts of appeals as may from time to time be established 
by law." 

Section 1711-1, General Code, as enacted in 103 0. L., page 214, reads: 

"That there be and is hereby established in each of the several town
ships in the several counties of the state of Ohio, except townships in 
which a court other than a mayor's court now exists or may hereafter be 
created having jurisdiction of all cases of which justices of the peace have 
or may have jurisdiction, the office of justice of the peace. 

The jurisdiction, powers and duties of said office, and the number of 
justices of the peace in each such township shall be the same as was pro
vided by the laws in. force on September 3, 1912. All laws and parts of 
laws in force on said date, in any manner regulating such powers and 
duties, fixing such jurisdiction or pertaining' to such office or the incumbents. 
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thereof are hereby rleclared to be and remain in force until specifically 
amended or repealed, the same as if herein fully re-enacted." 

In the case of in re Hesse, 93 0. S., p. 230 Newman, J., says: 

"The office of justice of the peace on January 1, 1913, ceased to be a 
constitutional office. Acting under the authority conferred upon it by sec
tion 1, article IV of the constitution, as amended in 1912, the general assem
bly, hy an act filed in the office of the secretary of state April 30, 1913 
(103 0. L., 214), established the office of justice of the peace in each of the 
several townships in the diff~r~nt counties of the state, excepting townships 
in which a court other than a mayor's court then existed or might there
after he created having jurisdiction of all cases of which justices of the 
peace had or might have jurisdiction." 
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The act of creating the municipal court for the city of Alliance, Stark county, 
Ohio, is found in 107 0. L., p. 660. Section 1 rearls: 

"That there be and hereby is created a court of record for the city of 
Alliance and the townships of Lexington and \Vashington, in the county 
of Stark, state of Ohio, to be styled 'The Municipal Court of Alliance, 
Ohio' (the jurisdiction thereof, to be as herein and hereinafter fixed and 
determined)." 

Section 2 provides for the election and compensation of one judge of such 
court, and further provides that 

"Said judge shall be elected at the next regular municipal election after 
the going into effect of this act, for a term of four years, commencing 
on the first day of January next, after said election and shall hold said 
office until his successor is elected and duly qualified." 

Section 3 of the act provides that: 

"Said municipal court herein established shall have the same juris
diction in criminal matters and prosecutions for misdemeanors, for viola
tions of ordinances as mayors of cities and any justice of the peace, and 
in addition thereto shall have ordinary civil jurisdiction within the limits 
of said city of Alliance and townships of Lexington and \Vashington, in 
the county of Stark and state of Ohio, in the following cases: 

(1) In all actions and proceedings of which justices of the peace, or 
such courts as may succeed justice of the peace courts, have or may be 
given jurisdiction. (Then follows an enumeration of seven other classes 
of civil actions of which the Alliance municipal court can take jurisdiction)." 

Section 5 of the act provides : 

"In all cases the municipal court shall have jurisdiction in every an
cillary and supplemental proceeding, before and after judgment, including 
attachment of person or property, arrest before judgment, interpleader, aid 
of execution and the appointment of a receiver, for which authority is 
now, or may hereafter be conferred upon the court of common pleas, or 
a judge thereof, or upon justices of the peace." 
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Section 6 of the act provides : 

"The municipal court shall have jurisdiction of all misdemeanors and 
of all violations of city ordinances of which police courts or the mayor in 
municipalities now have or may hereafter be given jurisdiction. In felonies 
the municipal court shall have the powers which police courts or the mayor 
in municipalities now have or may hereafter be given." 

From these sections it will be seen that in this act there was created by the gen
eral assembly a court for the city of Alliance in the townships of Lexington and 
Washington, in Stark county, "other than a mayor's court * * * having juris
diction of all cases of which justices of the peace had or might have jurisdiction." 
Since the office of justice of the peace is no longer a constitutional office, and since 
section 1711-1 of the General Code makes provision for the office of justice of the 
peace, only in those townships in which a court, other than the mayor's court having 
jurisdiction in all cases of which justices of the peace have jurisdiction, has not 
been created, it is plain that when the legislature enacted the Alliance municipal 
court law, found in 107 0. L., p. 660, the effect of such act was to abolish the office 
of justice of the peace in the townships of Lexington and Washington, Stark county. 
That the legislature had the authority to do this is plain from a reading of the case 
of in re Hesse, supra. In that case the Cincinnati municipal court law was being 
assailed for the reason that the act limited the jurisdiction of justices of the peace 
outside of Cincinnati township over criminal matters and robbed the justice of the 
peace in Cincinnati township of all jurisdiction in criminal matters. The court said: 

"There can be no objection to the constitutional validity of these pro
visions. Although section 26 of article II of the constitution imposes a 
limitation upon the legislative power in requiring all laws of a general 
nature to have uniform operation throughout the state, yet it seems to be 
settled that, section 1, article IV, authorizing the establishment of inferior 
courts, being a special grant of legislative power upon a particular subject, 
the general assembly is vested with fuii power to determine what other 
courts it will establish, local if deemed proper, either for separate counties 
or districts, and to define their jurisdiction and power. The State ex rei 
v. Bloch, 65 Ohio St., 370; State ex rei v. Featman, 89 Ohio St., 44. It is 
to be observed that the jurisdiction of no constitutional court is invaded 
by the sections of the municipal court act under consideration. They a
bridge and limit the jurisdiction of a statutory court only." 

In Mechem's Public Offices and Officers, section 465, I find the following: 

"Where, then, an office is created by statute, it may, in the absence 
of constitutional prohibitions, be entirely abolished, or its term may be in
creased or diminished, or the manner of filling it may be changed, or its 
compensation may be altered, or its duties may be diminished or increased, 
at the will of the legislature at any time, even though done during the term 
for which the then incumbent was elected or appointed. 

So the legislature may declare the office vacant or may transfer its 
duties to another officer, although the effect may be to remove the officer in 
the middle of his term, or to abolish his office by leaving it devoid of 
duties." 
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Section 37 of the Alliance municipal court act reads : 

"All proceedings, judgment, executions, dockets, papers, moneys, pro
perty and persons subject to the jurisdiction of the mayor's court of the city 
of Alliance and the courts of any justice of the peace for Lexington and 
\Vashington townships in Stark county on December 31, 1917, shall be turned 
over to the municipal court herein created; and thereafter such causes 
shall proceed in the municipal court as if originally instituted therein, the 
parties making such amendments to their pleadings as required to con
form to the rules of said court." 
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It is clear from the above statutes and authorities cited that the offices of jus
tice of the peace in Lexington and \Vashington townships, Stark county, have been 
abolished and that such justices must now comply with the provisions of section 37 
of the act just quoted. 

1022. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

HOW PENALTIES PROVIDED UNDER SECTIOKS 5734 AND 5735 (BOTH 
SECTIONS REPEALED) RELATIVE TO THE REDEMPTION OF DE
LINQUENT LANDS COMPUTED. 

The fifteen per cent penalty of sectio1~ 5734 and the twmty-five per cent penalty 
of section 5735 of the General Code (both repealed in 1917) were not to be com
puted upon the amount of special assessments charged against the property redeemed 
from delinquent tax sale in additio1t to the general taxes charged. 

CoLUMBUS, OHio, February 20, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of February 4, 1918, re
questing my opinion as follows: 

"Can the holder of a tax 'certificate of purchase' under former section 
5715 of delinquent lands or lots, collect the fifteen per cent penalty of 
former section 5734, General Code, or twenty-five per cent penalty of 
former section 5735 General Code, on the amount of special assessments 
charged against such property, which were paid by purchaser in addition 
to the general taxes charged?" 

The following sections of the General Code, which have since been repealed, 
but which govern proceedings and causes of proceedings pending and existing at 
the date of their repeal, bear upon the answer to your question: 

"Section 5734. A person desiring to redeem land or town lots sold at 
a delinquent tax sale within one year after the sale thereof, or within one 
year after the expiration of any of the disabilities named in the next pre
ceding section, may deposit with the county treasurer, * * * an amount 
of money equal to that for which such land or town lot was sold, and the 
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taxes subsequently paid thereon by the purchaser, or those claiming under 
him, together with interest, and fifteen per cent penalty on the whole 
amount paid * * * ." 

"Section 5735. A person desiring to redeem any land or town lot sold 
at a delinquent tax sale, after the expiration of one year from the sale 
thereof, and within the time limited by law for such redemption, may de
posit with the county treasurer, * * * an amount of money equal to 
that for which such land or town lot was sold, and the la.res subsequently 
paid thereon by such purchaser, or those claiming under him, together with 
with interest and twenty-five per cent penalty on the whole amount 
paid, * * * ." 

"Section 5715. The county auditor shall make and deliver to the pur
chaser of land or lots, sold for delinquent taxes as aforesaid, a certificate 
of purchase, therein describing the land or lots so sold, as described in the 
tax duplicate, and stating therein the amount of taxes, and penalty for 
which they were sold * * *." 

"Section 5724. Upon the sale of land or town lots for delinquent 
taxes, the lieu which the state has thereon for taxes then due shall be 
transferred to the purchaser at such sale. If such sale should be invalid 
on account of irregularity in the proceedings of an officer, having a duty to 
perform in relation thereto, the purchaser at such sale shall be entitled to 
receive, from the owner of such land or lot, the amount of taxes, interest 
and penalty legally due thereon at the time of sale, with interest thereon 
from time of payment thereof, and the amount of taxes paid thereon by 
the purchaser subsequent to such sale. Such land or lot shall be bound for 
the payment thereof." 

"Section 5738. Upon the demand of the purchaser, or his legal repre
sentative. and the surrender of the tax certificate, and upon the payment 
of the auditor's fees, the county auditor shall draw his warrant upon the 
county treasurer in favor of such purchaser, or his legal representative, 
for the amount of money so deposited as hereinbefore provided, with the 
treasurer." 

\Vithout abstracting the administrative machinery which is provided for by 
these related sections, and which I think is sufficiently intelligible from the face of 
said sections, I point out that your question necessitates an interpretation of the 
word "taxes" as used in three of them. In my opinion this word was used in· its 
narrower significance, which is that sense which excludes the idea of special 
assessments. 

Fnder the statutory scheme existing prior to 1917, of which these sections were 
a part, special assessments formed no part of the delinquent taxes for which lands 
were advertised and sold. The word "taxes" is used throughout the chapter, in 
which the sections are found, and in every instance of its use it means general 
taxes as distinguished from special assessments. 

When, therefore, sections 5734 and 5735 G. C. provided that the redemptioner 
should pay an amount which included "the taxes subsequently paid thereon by the 
purchaser," it was intended that this part of the amount to be paid was to be com
puted upon the basis of general property taxes laid on the land, and those only. 
Of course the penalty was based on the whole amount made up as the sections 
required and the certificate holder was entitled under section 5738 G. C. to receive 
the amount deposited under section 5734 or 5735, and no more. 

This statement sufficiently answers your question in the negative. 
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I may say that it i~ not to be inferred, from what I have held, that the assess
ments actually paid by the certificate holder on property, together with interest 
thereon, may not be reconred by the certificate holder from the owner of the 
property in a proper case. The facts which would support such a recO\·ery need not 
he considered, as your question relates merely to the calculation of the penalties 
prescribed in sections 5734 and 5735, supra. But what I have said has made it 
clear that the deposit to be made with the county treasurer by the redemptioner is 
not to include the amount of the assessments paid by the certificate holder, but only 
the amount of the taxes. 

1023. 

Very truly yours, 
}OSEPH ~lcGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE-DELAWARE COUXTY-$33,600.00 

CoLUMBUS, OHio, February 20, 1918. 

llldustrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Delaware county, Ohio, in the sum of $33,600.00, in 
anticipation of the collection of special assessments for the improvement 
of certain single county ditches in said county. 

GENTLEMEN :-1 have carefully examined the transcript of the proceedings 
of the board of county commissioners and other officers of said county, relating 
to the above bond issue which was purchased by you under date of February 
12, 1918. 

I find that the proceedings relating to this honcl i"sue are in substantial con
formity to the provisions of the General Code, so far as any question touching 
the liability of the county on said bonds is concerned, and I am therefore of the 
opinion that properly prepared bonds covering said issue will, when the same are 
properly executed and delivered, constitute valid and subsisting obligations of 
said county. 

1024. 

Very truly yours, 
J OSEPII ~ICGHEE, 

Attomcy-Gcncral. 

HOW PUBLICATIOX OF THE RATES OF TAXATIO~ SHOULD BE 
l\IADE-COUXTY TREASURER MAY SELECT NEWSPAPER-WHERE 
XE\YSPAPER PUBLISHES WITHOUT DIRECTION FROM COUXTY 

• TREASURER, SUCH PAPER !'\OT ENTITLED TO CO~lPEXSATIO~ 
-DUTIES OF TREASURER RELATIVE TO SUCH PUBLICATIOX. 

PublicatiOit of the rates of taxation shall be made in tu•o l!e'i.•'Sf>apers of oppo
site politics at the coul!ty scat, if there be such uewspapcr published thereat as pro
vided iu section 6252 General Code, and such publication shall be made for si~ 
successive weeks as provided in section 2648 General Code. There is no authoritjl 
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therefore for the publication of such notice ill a uew.spaper which is not published 
at the county seat, except in cities other thaa a county seat having a populatio11'1 
of eight thousand inhabitants or more, as provided in the last sentence of sectio1t 
6252 General Code. 

Where a newspaper publishes the rates of ta.xatio1~ without direction from the 
county treasurer, such paper is not entitled to compensation therefor, mzd the county 
cannot pay the same either as a moral or legal obligation. 

The county treasurer has authority, under section 2648 General Code, to select 
a newspaper in which publication of the rates of taxation shall be made. 

Where the county treasurer selects a newspaper not published at the county seat 
in which to pubbish the rates of taxation, such newspaper cannot be paid for suchJ 
publication. 

Where a county treasurer selects some paper at the county seat in which fa' 
make publication of the rates of taxation, and another paper volrzmtarily publishes 
such rates, the county treasurer need not proceed to make additional publication iltl 
vz newspaper of opposite politics to the paper which he selected to make such pub·~ 
lication. 

COLUMBUS, OHIO, February 20, 1918. 

HoN C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 

DEAR Sm :-Your letter of January 10, 1918, is received, in which you make 
the following inquiries : 

"Please refer to sections 2648 and 6252 G. C. 
Our county treasurer authorized the rates of taxation to be published in 

The Waverly Watchman (printed at Waverly, the county seat) and in The 
Piketon Republican (printed at Piketon, five miles from the county seat). 
These being two newspapers of opposite politics and of general circulation 
in Pjke county, and at the county seat. 

The Republican Herald (printed at the county seat), wthout any au
thority from the treasurer, also proceeded to publish said rates of taxation, 
taking the copy, we presume, from one of the other papers. 

As to the publication in The Waverly Watchman, there is no question, it 
being published at the county seat, and the publication authorized by the 
county treasurer. 

Both of the other papers named have presented bills to our county com
missioners for the publication of said rates of taxation. 

Query: 
1. The Republican Herald, not being authorized by the treasurer to 

publish said rates, can it collect for such publication; or is there any au
thority to pay for such publication? 

2. Is not the county treasurer authorized to select the newspaper in 
which such notice is to be published? (See 9 Dec. Rep 644, 16 Bull. 69). 

3. The Piketon Republican, not being printed at the county seat, can 
the treasurer authorize the publication of the 'rates of taxation,' in such 
paper? And can its bill be legally paid? Can the fact that it is generally 
circulated at the county seat be construed to be a publication at the county 
seat? 

4. If neither of these bills can be legally paid, for reasons given, will 
the one publication in The Waverly Watchman be sufficient under section 
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2648, which provides for publication 'in a newspaper having a general cir
culation in the county?' Or will mandamus lie to compel the county trea
surer to proceed to publish in a newspaper of opposite politics to the 
\Vatchman, and printed at the county seat?" 

309 

The first question to be determined is the number of newspapers in which the 
rates of taxation shall be published. 

Section 2648 General Code reads as follows : 

"Upon receiving from the county auditor a duplicate of taxes assessed 
upon the property of the county, the county treasurer, shall immediately 
cause notice thereof to be posted in three places in each township of the 
county, one of which shall be at the place of holding elections in such 
township, and also be inserted for six successive weeks in a newspaper 
having a general circulation in the county. Such notice shall specify par
ticularly the amount of taxes levied on the duplicate for the support of the 
state government, the payment of interest and principal of the public debt, 
the support of state common schools, defraying county expenses, repairing 
of roads, keeping the poor, building of bridges, township expenses and for 
each other object for which taxes may be levied on each dollar valuation." 

The above section was originally passed March 12, 1831, as section 13 of an 
Act contained in 29 Ohio Laws, 291. This section reads, in part, as follows: 

"That the county treasurer shall, between the first and fifteenth days 
of August annually, receive from the county auditor of his county, a dupli
cate of the taxes assessed by such auditor; and immediately after receiving 
said duplicate, he shall cause notice to be posted up in three places in each 
township throughout the county, one of which shall be the place of holding 
elections in the township, and also to be inserted in some newspaper having 
general circulation in his county, for six successive weeks * * *." 

This section was amended May 1, 1854, by an Act in 52 Ohio Laws, 124, but the 
provision in reference to publication in some newspaper was not changed. This pro
vision read the same until the adoption of the General Code in 1910, when the lan
guage was changed to its present form but no change was made in the substance. 
This provision requires publication to be made in some newspaper having general 
circulation in the county and this publication is to be made for six successive weeks. 

Section 6252 General Code provides as follows : 

"A proclamation for an election, an order fixing the times of holding 
court, notice of rates of taxation, bridge and pike notices, notice to con
tractors and such other advertisements of general interest to the taxpayers 
as the auditor, treasurer, probate judge or commissioners may deem proper, 
shall be published in two newspapers o£ opposite politics at the county seat, 
if there be such newspapers published thereat. In counties having cities 
of eight thousand inhabitants or more, not the county seat of such counties, 
additional publication of such notices shall be made in two newspapers of 
opposite politics in such city. This chapter shall not apply to the publica
tion of notices of delinquent tax and forfeited land sales." 
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The town of Piketon to which you refer is a village according to the census of 
1910, and therefore the provision of section 6252, supra, as to publication in cities of 
eight thousand inhabitants or more does not apply to the case cited by you. 

The provisions of said section 6252 General Code were first enacted by an act 
in 73 Ohio Laws, 75, passed ~larch 25, 1876. Section 2 of said act reads in part as 
follows: 

"That hereafter all proclamations by sheriffs for elections; orders 
fixing times of holding courts; treasurer's notice of rates of taxation; 
* * * shall be published in two newspapers, one of each political party, 
if there be two papers of different political principals printed within said 
county in each of the several counties of this state." 

It will be observed that this act provided for the publication in two papers 
printed within said county, but did not provide that such papers should be pub
lished at the county seat. 

This section was amended in 86 Ohio Laws, 258, by an act passed April 12, 1889, 
so as to read, in part, as follows: 

"Every proclamation for an election, order fixing the times of holding 
court, notice of the rates of taxation, * * * shall be published in two 
newspapers of opposite politics, at the county seat, if there be such pub
lished in the county seat, * * * 

The above amendment provides that the matters therein specified "shall be 
published in two newspapers of opposite politics, at the county seat." This is the 
first restriction found in the statutes which require such publication to be made in 
newspapers at the county seat. This provision is now found in the present form 
of section 6252 General Code. 

Section 2648 General Code was known as section 1087 of the Revised Statutes 
and section 6252 General Code was known as section 4367 Revised Statutes. These 
two sections, with others, were under consideration by Evans, J., in the case of 
Elliott v. Board of Commissioners of Franklin county, 16 Bull. 69. There is no 
syllabus to this case. Judge Evans in his opinion states that it is necessary to ex
amine the provisions of the statute to determine the question then under considera
tion. He says in his opinion : 

"The provisions of the statutes touching the subject under considera
tion are contained in the Revised Statutes sections 1087, 2977, 4367 and 4368. 
These several provisions are in pari materia, and must be construed to
gether and the legislative intent arrived at by giving to the language used 
in the several sections, its ordinary and natural import. The court is of the 
opinion that the county treasurer is the person who is authorized to cause to 
be published his notice of the rates of taxation, and under the limitations 
of the statute to select the newspapers in which the same may be published. 
Under section 1087, the county treasurer was authorized and required to 
publish his rates of taxation in some newspaper, which, when properly 
understood, means in one English paper. But section 4367 authorizes and 
requires him to publish his rates of taxation in two English newspapers 
of opposite politics. If there be more than two competent English news
papers, he shall, with regard to the limitations contained in the section, 
select the two in which publication may be made. The only authority which 
he has to make such publication is found in the sections above referred to; 
and as he is an officer having no authority to make any publication at the 
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expen~e of his county, unle<:s authorized hy statute, it follows that the lan
guage of the statute conferring its authority will show its true limit. The 
treasurer was authorized to make publication of his rates of taxation, by 
section 1087, in but one English newspaper, and by section 4367, in two Eng
lish newspapers of opposite politic~. The authority conferred by section 
4367 cannot be construed as authorizing publication in more than two 
English newspapers. 

The sheriff is authorizer! and required by section 2077 to publish his 
election proclamation, and under this section to publish it in but one English 
newspaper; and his authority to make publication thereof under section 
4367 is the same as that of county treasurers to publish rates of taxation. 

Upon the facts as we find them to exist in the proofs, and the appli
cation thereto of the law as we understand it, the plaintiffs cannot recover 
for either of said publications. Said publications, respectively, had been 
given to the Journal and Times before application was made to have them 
published in the Sunday Capital, and this fact was known to plaintiff, 
or his agent, at the time of such application, as well as the further fact 
that the board of county commissioners had resolved that they would 
pay but two English newspapers for the publication of said proclamation 
and rates. The legal presumption is that every person knows the law, 
and the evidence shows that plaintiff, or his agent, had due notice of all 
the material facts." 

The date of this opinion is not given, but it is published in the \Veekly Law 
Bulletin, issue of August 2, 1886. The date of the opinion therefore was evi
dently some time between March 25, 1876, when the original provisions of what 
is known as section 6252 General Code were passed, and April 12, 1889, when said 
act was first amended. At the time, therefore, when this opinion was rendered 
there was no provision in the statute that such publication should be made in two 
newspapers of opposite politics located at the county seat. 

The above section 6252 General Code covers also the publication of an order 
iixing the time of holding court. Publication of such notice is also provided for 
in sections 1519 and 1534 General Code. It is provided in section 1519, among 
other things, 

"the clerk shall cause a copy of the order to be published in one or more 
newspapers of general circulation in such county, once a week on the 
same day of the week, for three consecutive weeks." 

Section 1534 General Code contains a like provision. 

For the purpose of this opinion and the questions under consideration, these 
provisions are like the provisions contained in section 2648 General Code, and the 
conclusions reached would apply equally to each section. 

In sections 4825 and 4827 General Code there is provision for the proclamation 
of election issued by the sheriff. 

Section 4825 General Code contains the following provision: 

"A copy of such proclamation shall be posted at each of the places 
where elections are appointed to be held and inserted in a newspaper pub
lished in the county." 

A like provision is contained in section 4827 General Code. These provisions 
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are also subject to the same construction as that contained in section 2648 General 
Code, in so far as applicable to the present question. 

In the case of The Viltdicator Printing Co. v. State of Ohio, 68 0. S., 362, 
publications of a sheriff's proclamation of election and other publications were 
under consideration. Spear, J., says ,at page 366 as follows: 

"Publication of the sheriff's proclamation is authorized by section 2977, 
Revised Statutes. It is to 'be inserted in some newspaper published in the 
county, if any is published therein.' This is supplemented by section 4367, 
which requires publication in two newspapers of opposite politics, but taken 
together the meaning is one insertion in each newspaper." 

It will be observed that Judge Spear holds that what is now section 6252 
General Code is supplemental to section 4825 General Code. 

In an opinion to Hon. R. H. Patchin, prosecuting attorney, under date of 
November 15, 1910, Hon. U. G. Denman, attorney-general, says: 

"You point out the fact that section 2648 provides simply that such 
notice 'shall be inserted for six consecutive weeks in a newspaper having 
general circulation in the county.' However, section 6252 of the General 
Code is to be read in connection with section 2648 of the General Code. 

* * * 
The notice provided in section 2648 of the General Code is required to 

'specify particularly the amount of taxes levied on the duplicate' for the 
various purposes for which taxes are to be levied, and, in my judgment, 
is such a notice as is contemplated by section 6252 of the General Code. 

From all the foregoing it follows that said notice should be published 
in two newspapers of opposite politics at the county seat, if such there 
are.'' 

In an opmwn to the Bureau of Inspection and Supervision of Public Offices, 
under date of October 6, 1915, reported in Opinions of the Attorney-General for 
1915, at page 1925, the first branch of the syllabus reads: 

"The provisions of section 6252 G. C. requiring the publication of the 
'times for holding courts' to be made in two newspapers of 'opposite poli
tics,' as therein specified, are supplementary to and control the proviSions 
of the special statutes requiring such publications to be made in one or 
more newspapers of general circulation." 

The above provisions of statute were again under consideration by Hon. Ed
ward C. Turner, attorney-general, in an opinion to Hon. Henry W. Cherrington, 
prosecuting attorney, under date of November 13, 1916, and reported at page 1771 
of Opinions of the Attorney-General for 1916. The syllabus of the opinion reads 
as follows: 

"Publication of order required by section 1519 G. C. should be made 
in accordance with section 6252 G. C." 

Mr. Turner says at page 1772: 

"Section 6252 G. C. provides that if there are two newspapers of 
opposite politics at the county seat publication shall be made there. And 
if there are one or more newspapers of opposite politics in a city of eight 
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thousand inhabitants or more not a county seat in the county, such publi
cation should be made there. There is nothing in the statute as to the 
number of insertions to be made. It may be possible that in certain county 
seats there are not two newspapers of opposite politics published, and if 
such is the case, then the publication would be made in only one newspaper. 
It does not seem to me, therefore, that there is such a conflict between the 
two statutes that it can be said that section 1519 G. C. is exclusive of the 
provisions of section 6252 G. C., but rather that the two may be read to
gether without in any way doing violence to the language of either. If 
there are two newspapers of opposite politics at the county seat an order 
fixing the time of holding court should be printed in such newspapers. If 
in such county there is a city of eight thousand inhabitants or more, not a 
county scat, additional publication shall be made in two newspapers of oppo
site politics if there be such in such city, and under the provisions of section 
6253 G. C. publication shall be made in a newspaper printed in the German 
language. The time of publication is fixed by the provisions of section 1519 
G. C., section 6252 G. C. not providing for the time of publication." 

It appears from the decisions and opinions above cited, that the provisions of 
section 6252 General Code are to be held as supplementary to the provisions of 
section 2648 General Code. It is clear also that the two sections are in pari materia 
as to the question now under consideration and that they are to be read and con
strued together. 

The provisions of section 2648 General Code, requiring the publication of the 
rates of taxation in some newspapers having general circulation in the county, was 
first enacted and has been a part of the statute since 1831. The provisions now con
tained in section 6252 General Code were first passed in 1876, and in the original 
form they provided that such publication should be made in two newspapers of 
different political principles printed within said county. It is clear that under this 
form only publication in two newspapers was provided for. This was the situation 
when tht> l'ase of Elliott v. Commissioners of Franklin County, supra, was decided. 

Thereafter, the provisions which are now contained in section 6252 General 
Code were changed so that such newspaper should be published at the county 
seat. There was a further limitation upon the right of selecting the newspaper 
in which such publication should be made. This amendment did not increase the 
number of newspapers in which such publication should be made. A newspaper 
meeting the requirements of section 6252 General Code, as being published at the 
county seat, would abo meet the requirements contained in section 2648 General 
Code, that such publication shall be made in a newspaper having a general circu
lation in the county. 

If, therefore, the provisions of section 6252 General Code are supplementary to 
section 2648 General Code, they limit the publication to newspapers which are 
published at the county seat. It will be observed that section 6252 General Code 
does not specify the number of times such publication is made. Section 2648 Gen
eral Code docs state that such publication shall be made for six successive weeks. 

It is my opinion, therefore, that the publication of the rates of taxation shall be 
made in two newspapers of opposite politics at the county seat, if there be such 
newspaper puhlishcd thereat as provided in section 6252 General Code, and that 
such puhlication shall he made for six successive weeks as provided in section 
2648 General Code. There is no authority therefore for the publication of such 
notice in a newspaper which is not published at the county seat, except in cities 
other than a county seat having a population of eight thousand inhabitants or 
more, as provided in the last sentence of section 6252 General Code. 
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Coming now to your specific questions, your first question is with reference to 
the right of The Republican Herald to be paid for the publication made by it. 

It appears that this paper was not authorized to make such publication by the 
county treasurer. By virtue of section 2648 General Code the county treasurer 
has authority to select the newspaper in which such publication shall be made. 

In the case of JJcCormick v. City of Niles, 81 0. S., 246, the first branch of 
the syllabus reads: 

"The liability of a municipal corporation to pay for the publication of 
ordinances, resolutions and legal notices required by law to be published, 
must rest on express contract, and not upon a mere account for the ren
dition of such services." 

The same principle will apply to contracts for publication of legal notices by 
the county. 

In the case of the Republican Herald there was no express contract to make 
the publication. This paper cannot, therefore, enforce collection against the 
county for payment for such services. 

The second part of your first question, as to the authority of the county to 
pay for such publication, will be considered in connection with the answer to your 
fourth question. 

Your second question is as to the authority of the county treasurer to select 
the newspaper in which such notice is to be published. 

Under the provisions of section 2648 General Code it is the duty of the county 
treasurer to make such publication, and he has authority to select the newspaper or 
newspapers in which such publication shall be made. 

Your third question is as to the right of the Piketon Republican to be paid 
for making publication under contract with the county treasurer. This paper does 
not meet the requirements of section 6252 General Code, for the reason that it is 
not published at the county seat. The county treasurer therefore was not author
ized to have such publication made in this newspaper and it cannot be paid there
for. 

Your fourth question is as to the sufficiency of the publication now made. 
It appears that there are at the couty seat two newspapers of opposite poli

tics which meet the requirements of section 6252 General Code. One of these 
papers has been officially selected by the county treasurer in which to make pub
lication of the rates of taxation. The other paper has voluntarily made such 
publication without official selection by the county treasurer. . 

At page 360 of volume 28 of Cyc. it is said: 

"Failure to contract in writing for the publishing, as required by the 
charter, will not affect the validity of the publication." 

This rule is stated in reference to the publication of ordinances of a mum-
cipal corporation. · 

The case of lllcKusick v. Stillwater, 44 Mimt., 372, IS cited in support of the 
above rule. In that case it was held: 

"\\'here the proposition of the proprietor of a newspaper to publish 
the ordinances, etc., of the city was accepted, and such paper declared to be 
the official paper of the city, and is thereafter treated as such, and notices 
and proceedings under the charter are duly and regularly published therein, 
the omission to comply with a provision of the charter requiring the con-
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tract between the city ancl the publisher to he reduced to wntmg, and a 
bond to be executed by the latter, will not invalidate such puhlishecl notices 
and proceedings." 

31.5 

In this case an attempt was made to select the paper making the publication as 
the official organ for making publications, but the requirements of the statutes as 
to making a contract were not complied with. 

In the case of Wright v. Forestal, 65 Wis. 341, it is held: 

"Where the common council has undertaken, in pursuance of the char
ter, to designate a newspaper as the official paper for a year, and all notices, 
etc., of the city government are published in such paper during the year, 
that paper is de facto the official paper, even though the designation was 
irregularly made, and the publication of a notice therein will be held valid 
in collateral proceedings." 

In this case, however, the court held that the newspaper in question had been 
legally selected to make the publication in question. 

These cases are decided upon the principle that the paper was de facto the 
official paper. 

There is no provision of the statute which would permit a taxpayer to refuse 
to pay his taxes upon the ground that publication of the rates of taxation had not 
been made in accordance with the provisions of section 6252 General Code. So far 
as the taxpayers are concerned, they have had due notice of the rates of taxation, 
even though the one publication was made voluntarily by one of the newspapers. 
The taxpayer therefore could not take advantage of this situation. 

It is my opinion that no further publication need be made of the rates of tax
ation in your county. 

The further question then arises as to the authority of the county to pay for 
such voluntary publication. There is no lt>gal obligation to pay for the same. If 
the right to pay ·exists, it would be upon the theory that it is a moral obligation. 

McQuillin on Municipal Corporations, at section 2168, states the rule: 

"While payment of claims which are neither legal nor equitable is an 
expenditure for other than public purposes, yet the payment by municipal 
corporations of claims founded in justice and supported by a moral obliga
tion only, does not conflict with constitutional provisions forbidding the 
making of gifts." 

A moral or equitable obligation usually arises where an effort has been made 
to enter into a legal contract, but through some irregularity the provisions of the 
statute have not been complied with. In the present case no attempt was made to 
designate the Republican Herald as the paper in which to make such publication. 
Such publication was made voluntarily. There would not under such circumstances 
be any moral or equitable obligation upon the county to pay for such publication. 

At section 793 of Dillon on :\Iunicipal Corporations he says: 

"A municipal corporation does not become liable for work and labor 
performed or services rendered hy a mere volunteer without any request, 
either express or implied." 
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It is my opinion, therefore, that the county is not legally obligated to pay the 
bill of The Republican Herald, nor can it pay the same as a moral or equitable 
claim against the county. Very truly yours, 

1025. 

}OSEPH :\lcGHEE, 
Attorney-General. 

SURETIES ON BOND OF CITY OFFICIAL LIABLE EVE~ THOUGH 
ORIGINAL BOND LOST-LIABILITY OF CUSTODIAN. 

The sureties on a bond of an officer or an employe of a city,. as shown by the· 
official record of such bond, may be held liable thereunder even though the original 
bond cannot be found. 

The liability of the official in whose keeping such bond is placed will depend 
upon whether the city has suffered any loss on account of the failure to Preserve 
the original bond, and his ~1egligence in misplacing the same. 

CoLUMBUS, OHio, February 25, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTEMEN :-Your letter of January 31, 1918, is received in which you submit 

the following inquiries: 

"We would refer you to the provisions of section 4669 General Code, 
relative to officers giving bond, the filing and recording of same. 

STATEMENT OF FACTS. 

An officer of a municipality required to give bond has been found short 
in his accounts and restitution should be made. The bond given cannot 
be found or located in any manner. However, the record of the auditor 
shows the elate of the bond and the persons who became sureties for the 
officer, etc. 

1. Can the bondsmen as shown by the record of the auditor be held 
liable when the bond itself cannot be located? 

2. Can the officer required by law to file and carefully preserve such 
bond be held liable? 

3. Will the same ruling apply to employes, who are not officers, but 
who are required to give bond by law or ordinance?" 

Section 4669 General Code, to which you refer, reads as follows: 

"Each officer required by law or ordinance to give bond shall do so be
fore entering upon the duties of the office, except as otherwise provided in 
this title. In its discretion council at any time may require each officer to 
give a new or additional bond. Except that of the auditor or clerk, each 
bond upon its approval shall be delivered to the auditor or clerk, who 
shall immediately record it in a record provided for that purpose and 
file and carefully preserve it in his offu::e. The bond of the auditor or 
clerk shall be delivered to the treasurer, who shall in like manner record 
and preserve it." 
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Section 4 General Code reads: 

"Every officer, on receiving an official bond which by law is required 
to be filed or deposited with him, shall, on receiving such bond, record it 
in a hook to be kept hy him for that purpose. A certified transcript of the 
record of such bond shall be conclusive evidence of such record, and prima 
facie evidence of the execution and existence of such bond." 
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Section 4669 General Code provides for the filing and record of the official 
bonds. Section 4 General Code also provides for a record, and further, makes a 
certified transcript of the record "prima facie evidence of the execution and 
existence of such bond." 

The fact that a written instrument may be lost does not affect the liability 
thereunder. It does affect the proof of the existence of the instrument and the 
terms thereof. As to bonds of officers the record thereof is made prima facie evi
dence of the existence of such bond. The record, therefore, takes the place of the 
bond and may be shown in order to fix the liability thereunder. 

At page 1608 of volume 25 of Cyc., the rule is stated: 

"The loss or destruction of a written instrument in no way affects the 
liabilities of the parties to it, or changes the nature of the demand." 

Answering your questions specifically: 
The sureties on a bond of an officer of a city, as shown by the official record 

of such bond, may be held liable thereunder, even though the original bond can
not be found. 

The liability of the official in whose keeping such bond is placed will depend 
upon whether the city has suffered any loss on account of the failure to preserve 
the original bond, and his negligence in misplacing the same. As the bond can be 
proved by the record, it does not appear that the city will suffer any loss. I do 
not deem it advisable to give a general answer to your second question. The facts 
of each case should be considered. 

The principles above given will apply to bonds given by employes. 

1026. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SPECIAL FUND IN STATE TREASURY MAY NOT BE USED UNTIL 
APPROPRIATED. 

Fines and pe1zalties received under sectio1~ 1248-7 G. C. become a special fund 
in the state treasury, but cannot be used until appropriated. 

CoLCMBus, OHIO, February 25, 1918. 

Ho:-;-. A. \\'. FREDf.\X, Commissioner of llealtlz, Columbus, Olzin. 

DEAR SIR:-You have requested my opinion as follows: 

"Following is a copy of a letter I have received from the auditor of 
state: 
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'The books of account in this office show the following sums to have 
been credited to your appropriations : 

$50 shown on your revenue voucher Xo. 103I, Oct. 3I, I9I7. 
$50 shown on auditor of state's revenue voucher No. 1531 December 

3I, I917. 
Both amounts were fines collected under H. B. 470, filed in the office 

of the secretary of state, ~lay 27, I9I5. (Sec. I248-7 G. C.) 
Undoubtedly the intendment of the section mentioned was, among other 

things, to appropriate for the use of your department the fines collected 
in prosecutions under this act. 

However, it would seem that under the operations of Art. II, Sec. 22, 
Ohio constitution, the virtue of I248-7 G. C., as an appropriation act ceased 
at the end of the two years running from August 25, I9I7 (90 days after 
the filing of the act as aforesaid), to August 26, I9I7. 

Therefore, it will be necessary to deduct the sum of $IOO from your 
appropriation balances.' 

The above refers to the administration of H. B. 470 (I06 0. L. 32I). 
The auditor of state seems to have fallen into the error of believing that 
section 8 of this bill appropriated $5,000 to the state board of health for 
the administration of this act. This section did not appropriate money to 
this department. The appropriation was made in H. B. 70I (I06 0. L. 
693). You will note that the purpose of this legislation is continuing. 
That is, that it was not the intcrit of the legislature that this department 
should administer the work in the prevention of blindness from inflamma
tion of the eyes of the new born merely for the period of two years cov
ered by house bill 701. 

·while no specific appropriation was made for the fiscal year beginning 
July I, I9I7, funds were appropriated for this purpose, but are not easily 
recognizable for the reason that in order to follow the budget classifications 
the items concerned in the prosecution of this work are divided. By re
ferring to H. B. 584 (107 0. L. 214) you will find items which will identify 
the intent of the legislature that the work be continued. In making up 
our budget for the present fiscal year, the following items were in
cluded: 

A-1. 1 public health nurse _________________________________ $I,200 00 
I stenographer, grade IlL____________________________ 900 00 

A-2. Emergency nurses ·----------------------------------- 500 00 
A-3. Reporting fees ·-------------------------------------- 500 00 

Physicians' fees ·------------------------------------- 500 00 
C-4. Postage and office supplies---------------------------- 100 00 
C-5. ~fedical supplies ·------------------------------------- 750 00 
F-6a. Transportation ·-------------------------------------- 750 00 
F -9. General plant service (for hospital treatment of cases)- 200 00 

This makes a total of $5,400.00 for the continuance of our work in 
the prevention of blindness. 

Section 8 of H. B. 470 provides : 

'The sum of $5,000.00 shall be annually appropriated for the use of 
the state board of health in enforcing and carrying out the provisions of 
this act. Any and all necessary and legitimate expenses that may be in
curred in prosecuting a case under this act shall, on proper showing, be 
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met by the ;;tate hoard of health out of this appropriation. In a<ldition 
thereto, all fines and penalties recovered hereunder shall he pai<l into the 
state treasury and shall constitute a special fund for the uses and purposes 
of tl;e 'tate l>oard of hcalth a,; herein cnacted.' 

During the two years ending June 30, 1917, fines and penalties recov
erer! unrlcr this act were pair\ to the credit of the item 'for the prevention 
of blindness among infants, H. B. 470, approved ).lay 27, 1915.' 

I should like your opinion as to whether or not this department is en
titled to be crcditerl with the fines and penalties recO\·ercd from prosecu
tions under the provisions of this act and if so, your opinion as to what 
item in our appropriation for the current fiscal year should be credited with 
ouch amounts as may he pair! into the state treasury." 
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In your letter you set out the provisions of section 1248-7, which is section 8 
of H. B. 470 (106 0. L. 223) in full and this is the only section necessary to be 
considered in considering your request. 

In the letter of the auditor of state to your department he says that the in
tendment of said section was, among other things, to appropriate for the use of 
your department the fines collected in prosecutions under said act. I do not agree 
that such is the intendment of the section. 

So much of said section as is pertinent to this matter provides as follows: 

"In addition thereto, all fines and penalties recovered hereunder shall 
be paid into the state treasury a11d slu:zll collstilztlc a special ju11d for the 
uses and purposes of the state board of health (state department of 
health) as herein enacted." 

The only effect that can be given to such provision is that the moneys received 
by way of fines and penalties arc to be credited separately in the state treasury as 
a special fund, and docs not in any sense constitute an appropriation thereof. There 
ar.: many funds in the state treasury which are special :tunds, hut which cannot be 
paid out except in pursuance of a specific appropriation made by law. (Article II, 
section 22.) It is necessary, therefore, that an appropriation be made before such 
funds will become available. 

\Ve note what you say relative to the general appropriation bill found in 106 
0. L. 693, to the effect that the kgblaturc appropriated to the state hoard of health 
in section 2 thereof the sum of $5,000.00, which appropriation was made to extend 
from July I, 1915, to ] une 30, 1917, and would also call your attention that it like
wise appropriated in section 3 thereof, for the same purpose, the sum of $5,(ffi.OO 
for the usc of your board from July 1, 1916, to June 30, 1917. At the beginning of 
said appropriation hill it is provided: 

"Appropriations enumerated in such sections (sections 2 and 3) for 
* * * boards * * * for the uscs and purpo'l'S of which * * * 
specific funds in the state treasury arc provided hy law, are herehy made 
from such spl·citic funds, in so far as such funds arc subject hy law to 
appropriation and cxpcn<liturc for the purposes therein nwntionerl. and to 
the extent that the monies to the credit of such specilic funds on July 1, 
1915, or which may be credited thereto prior to June 30, 1917, shall be 
sufficient to satisfy such appropriations." 

The intcntion of the legislatun·, therefore, was, so far as the appropnatton 
rd~rrerl to is conccrncrl, that all moneys which were colkcterl hy way of fines and 
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penalties should be credited to a special fund and that such special fund would be 
available for the payment of the amount appropriated so far as it went to the 
payment of the amount so appropriated. 

In the general appropriation bill found in 107 0. L., 187, the same language 
is used in section 1 thereof with different dates as was used in the prior general 
appropriation bill, and you inform me that of this appropriation as divided for 
your department $5,400.00 was the amount appropriated for the purpose of the 
prevention of blindness among infants. 

Whatever fines and penalties were received by your board and paid into the 
state treasury should have been credited to the special fund provided for in said 
act and said special fund should have been used to pay the amount appropriated 
to the state board of health for the items enumerated in your letter, as those which 
are used "for the prevention of blindness among infants." 

So that, answering your question specifically, I advise that your department 
is entitled to have credited to a special fund in the state treasury the fines and 
penalties recovered from prosecutions under the provisions of the act "for the 
prevention of blindness among infants, H. B. 470, approved 1\hy 27, 1915," and 
that such funds should be used so far as they will go to the payment of the items 
specified in your letter. They would not, however, be in addition to the appro
priation of $5,400.00 which you have designated in your letter. 

1027. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CONSTABLES HAVE BEEN E~TITLED TO RECEIVE ONE DOLLAR FOR 
SERVING WARRANTS IN CASES ENUMERATED IN SECTION 13423 
G. C. SINCE JUNE 7, 1911. 

By virtue of the amendment of section 2845 G. C. in 102 0. L, 286, constables 
have been entitled to $1.00 for serVing warrants in cases enumerated in section 
13423 of the Geueral Code since June 7, 1911. ' 

A constable rendered a bill for services rendered by him for serving warrants 
in such cases, covering a period from June, 1910, to }.farch, 1912. At the time the 
costs were paid in these cases only thirty cents for serving such warrants w~ 
allowed the coustable. HELD, that such constable is entitled to the payment of 
the additional seventy cents front the county for serving such warrants in thosd 
instances in which the following facts are established: 

1. Such services must have been rendered in a case falling wz'thin the pro
visions of section 13423 G. C. 

2. T/ze ser-vices rezzdered must have been rendered on or subsequent to June 
7, 1911, a11d the cost bill must have been certified by the trial magistrate to the. 
county auditor within the last six :years. 

3. The defendant must have been acquitted or discharged from custody by 
nolle or otherwise or convicted and comznitted in default of paying the fine azzd 
costs. 

CoLUMBUS, Omo, February 25, 1918. 

HoN. JoHN D. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-I have your letter of December 17, 1917, as follows: 

"\V. E. Stiles, a duly elected, qualified and acting constable of Wash
ington township, has submitted to this office a bill aggregating some $186.00, 
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for services rendereci hy him in criminal cases con•ring period from June 
8, 1910, to and including :IIarch 10, 1912, in serving warrants in criminal 
neglect cases. 

It is his claim that under section 2845 of the General Code, as amended 
in 102 Ohio Laws, at page 280, he was given the right by virtue of sections 
G. C. 13436 and 13439 to charge $1.00 for serving a warrant. He only 
charged 30 cents, which is, as he claims, the amount allowed under the 
old law. He now asks for the difference of 70 cents on each warrant 
served, which is noted above, total sum $186.00. 

Query: Should the county auditor be instructed to draw his warrant 
upon the county treasurer for this amount? \Vill you kindly furnish us 
your opinion upon this subject?" 

After the receipt of this communication I wrote you: 

"Under date of December 17, 1917, you asked my optmon concerning 
the payment of a bill amounting to $186.00 to W. E. Styles, constable of 
\Vashington township, your county, for services rendered in criminal cases 
from June 8, 1910, to :lfarch 10, 1912, in serving warrants in 'criminal neg
lect cases.' 

Kindly advise me just what sort of cases these were so that I may 
know whether or not they all came within the provisions of section 13423 
of the General Code." 

Under date of January 30, 1918, you enclose me the following from W. E. 
Styles, constable, in reply to my inquiry: 

"In reply to the above will say that all of the cases as presented in my 
bill came within the provisions of section 13423 of the General Code. 

(Signed) W. E. STYLES." 

Section 13423 of the General Code, as amended in 103 0. L., 539, reads: 

"Justices of the peace, police judges and mayors of cities and villages 
shall have jurisdiction, within their respective counties, in all cases of viola
tion of any law relating to: 

1. Adulteration or deception in the sale of dairy products and other 
food, drink, drugs and medicines. 

2. The prevention of cruelty to animals and children. 
3. The abandonment. nonsupport or ill treatment of a child by its 

parents. 
4. The abandonment or ill treatment of a child under sixteen years of 

age by its guardian. 
5. The employment of a child under fourteen years of age in public 

exhibitions or vocations injurious to health, life or morals, or which cause 
or permit it to suffer unnecessary physical or mental pain. 

6. The regulation, restriction or prohibition of the employment of 
minors. 

7. The torturing, unlawfully punishing, ill treating, or depriving 
anyone of necessary food, clothing or shelter. 

8. The selling, giving away or furnishing of intoxicating liquors as a 
beverage, or keeping- a place where such liquor is sold, given away or fur
nished, in violation of any law prohibiting such acts within the limits of 
a township and without the limits of a municipal corporation. 

11-Vol. I-A. G. 
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9. The shipping, selling, using, permitting the use of, branding or 
having unlawful quantities of illuminating oil for or in a mine. 

10. The sale, shipment or adulteration of commercial food stuffs. 
11. The use of dust creating machinery in workshops and factories. 
12. The conducting of a pharmacy, or retail drug or chemical store, 

or the dispensing or selling of drugs, chemicals, poisons or pharmaceutical 
preparations therein. 

13. The failure to place and keep in a sanitary condition a bakery, 
confectionery, creamery, dairy, dairy barn, milk depot, laboratory, hotel, 
restaurant, eating house, packing house, slaughter house, ice cream fac
tory, or place where a food product is manufactured, packed, stored, de
posited, collected, prepared, produced or sold for any purpose. 

14. Offenses for violation of laws in relation to inspection of steam 
boilers, and of laws licensing steam engineers and boiler operators. 

15. The prevention of short weighing and measuring and all violations 
of the weights and measures laws." 

Section 13436 G. C. reads : 

"In pursuing or arresting a defendant and in subpoenaing the witnesses 
in such prosecutions, the constable, chief of police, marshal or other court 
officer shall have like jurisdiction and power as the sheriff in criminal 
cases in the common pleas court, and he shall receive like fees therefor." 

It has frequently been held by this department that the words "in such prose
cutions," used in section 13426 of the General Code, refer to the prosecutions enum
erated in section 13423 of the General Code. 

In an opinion found in the annual report of the attorney general for 1912, Vol. 
1, page 258, former Attorney-General Hogan held: 

"From the arrangement of the statutes before their codification, the 
intent is clear that the words 'such prosecution,' as they appear in section 
13436, General Code, making fees of constables, chiefs of police and 
marshals similar to those of sheriff's fees in criminal cases, * * * refer 
to all cases coming under the jurisdiction of justices of the peace, police 
judges and mayors, as enumerated in section 13423, General Code." 

This opinion was cited and approved in an opinion, X o. 823, rendered by this 
department December 3, 1917. 

Section 2845 of the General Code provides in part: 

"For the services hereinafter specified, when rendered, the sheriff shall 
charge and collect the following fees and no more: For the service and 
return of the following writs and orders: * * * warrant to arrest, each 
person named in the writ, $1.00; * * ." 

This provision of this section was enacted in 102 0. L., page 277, 266, May 31, 
1911, approved by the governor June 7, 1911. So that from this date, viz., June 
7, 1911, there was authority for constables charging $1.00 for the serving of war
rants in any of the cases enumerated in section 13423 of the General Code, above 
quoted. 

In your communication you advise me that the services in question rendered 
by the constable referred to were rendered during a "period from June 8, 1910, to 
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and inclusive of ~farch 10, 1912." It is clear that some of the services rendered 
by the consta!J1e in these cases were rendered prior to June 7, 1911, and as to those 
services only a fee of thirty cents was properly chargeable. For such service as 
that rendered in these cases on and after June 7, 1911, the constable was entitled 
to a fee of $1.00 for each warrant served. 

Section 13439 G. C., which provides for the payment of costs in those cases 
enumerated in section 13423, reads: 

"In such prosecutions, no costs shall be required to be advanced or 
secured by a person authorized by law to prosecute. If the defendant be 
acquitted or discharged from custody by nolle or otherwise, or convicted 
and committed in default of paying fine and costs, all costs of such case 
shall he certified under oath by the trial magistrate to the county auditor, 
who, after correcting errors therein, shall issue a warrant on the county 
treasury in favor of the person to whom such costs and fees are payable. 
All moneys which arc to be paid by the county treasurer as provided in 
this chapter shall be paid out of the general revenue>: fund of such county." 

It will be noted from this section that the county is to pay the costs in these 
cases only when the clefenrlant is acquitted or discharged from custody by nolle 
or otherwise or when the defendant is convicted and committed in default of pay
ing the fine and costs. In such case the costs must be certified under oath by the 
trial magistrate to the county auditor. From this section, and a consideration of 
the other statutes referred to, it is clear that the county should have paid the 
constable one dollar for serving the warrants in the cases wherein he rendered 
services on and after June 7, 1911, and which so terminated as to come within the 
provisions of section 13429 of the General Code, instead of paying but thirty cents, 
as was done. 

The question here presents itself as to whether acceptance by the constable of a 
less sum than that allowed by statute was in accord and satisfaction, which would 
defeat any claim by him now to the balance. 

In the case of \\' olfe v. Humboldt County (- X ev. -, 131 Pac. 964), 45 
L. R. A., N. S., 762, it was held: 

"1. To constitute an accord and satisfaction there must have been in 
fact and in reality a meeting of the minds in accord and in satisfaction. 

2. Acceptance of the portion of a claim against a county for statutory 
fees of a constable which is allowed by the commissioners does not, since 

· the demand is a liquidated one, per se bar a recovery of the residue, on the 
principle of accord and satisfaction, under a statute requiring presentation 
of demands for allowance, and authorizing suit if the board refuses to 
allow the same or any part thereof. 

3. An agreement between a public officer and a board of county com
missioners to accept less than statutory fees for the performance of serv
ices is void as against public policy." 

This view is generally expressed by text writers and supported by many 
authorities and I do not believe, therefore, that the acceptance of the thirty-cent 
fee by the constable would, in itself, preclude him from claiming the balance due. 
However, attention is called to section 11222 of the General Code with reference 
to the limitation of actions. This section reads: 
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"An action upon a contract not in writing, express or implied, or upon 
a liability created by statute other than a forfeiture or penalty, shall be 
brought within six years after the cause thereof accrued." 

It will be noted from a reading of this section that an action upon a liability 
created by statute other than a forfeiture or penalty must be brought within six 
years after the cause thereof has accrued. 

I think this statute is clearly applicable in the case presented by your com
munication. It is clear from your statement of facts that in all of these cases 
certification was made by the trial magistrate to the county auditor as provided 
in section 13439 G. C., since you state that the fee of thirty cents was allowed the 
constable. Inasmuch as section 11222, above quoted, has application, it is my view 
that payment of the additional seventy cents can be only in those cases certified 
during the last six years. 

Answering your questions specifically it is my opinion that the constable re
ferred to is entitled to the payment of the additional seventy cents from the county 
for serving the warrants only in those instances in which the following facts may 
be .established: 

1. Such services must have been rendered in a case falling within the 
provisjons of section 13423 G. C. 

2. The services rendered must have been rendered on or subsequent 
to June 7, 1911, and the cost bill must have been certified by the trial 
magistrate to the county auditor within the last six years. 

3. The defendant must have been acquitted or discharged from cus
tody by nolle or otherwise or convicted and committed in default of paying 
the fine and costs. 

If proper certification is made by the trial magistrate, or his successor, in such 
instances to the county auditor, I think that such county auditor may then prop
erly issue his warrant upon the county treasurer. 

1028. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

COSTS-STATE NOT LIABLE FOR SAME WHEN BOY OVER SIXTEEN 
YEARS OF AGE IS COMMITTED TO STATE REFORMATORY BY 
JUVENILE COURT UNDER SECTION 1652 G. C.-HOW SUCH COSTS 
PAID. 

A boy over sixteen years of age is committed to the Ohio state reformatory by 
the juvenile court by virtue of section 1652 of the General Code. The state is not 
liable for the costs in the case. Such costs must be paid from the county treasury 
upon the certificate of the juvenile judge, as provided in section 1682 G. C. 

CoLUMBUS, OHio, February 25, 1918. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR SIR :-I have your letter of February 12, 1918, as follows: 

"Under the provisions of section 1652 G. C. a boy over sixteen years 
of age, but under eighteen, was sentenced by the juvenile court of this 
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county to the Ohio state refonnatory. Sentence was made on a plea of 
guilty to a charge of burglary and grand larceny. Costs were certified by 
the juvenile court in the usual manner, but the state of Ohio refuses to pay 
the costs. Is the state responsible for the costs in this case? If not, how 
shall they be paid?" 
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You ask whether the state is responsible for the costs in the case referred to. 
I presume this question arises in your mind because of the fact that the boy was 
committed to the Ohio state reformatory. 

It has always been held that costs and transportation, where prisoners are 
sentenced to the Ohio state reformatory for felonies, should be paid the same as 
when prisoners are sentenced to the Ohio penitentiary. This conclusion has been 
passed upon the fact that the original act, providing for payment of costs in crim
inal cases by the state, provided for such payment in all cases of conviction of 
any person for any crime, punishment whereof is imprisonment in the penitentiary. 

In opinion -:\ o. 427 of this department, rendered under date of July 5, 1917, 
it was said: 

"It will be noted here that the object of the statute was to pay the 
costs of conviction of any person convicted of any crime the punishment 
whereof is imprisonment in the penitentiary, and as to the provision for 
the payment of costs, the legislature had uppermost in mind the crime of 
which the person was convicted rather than the institution to which such 
person was being sent." 

In other words, the aim of the statutes seems to be to have the state pay the 
costs in all felony cases, and when it was afterward provided that some persons 
convicted of felony could be sent to the Ohio state reformatory and some sent to 
the Ohio reformatory for women, it still held tha·t the costs of conviction and 
transportation should be paid by the state, since the persons committed to such 
institution had been convicted of felonies. In the case you submit the youth was 
not convicted of any crime, but simply found to be a delinquent. You state that 
the boy was sentenced to the reformatory under the provisions of section 1652 of 
the General Code. That section provides in part: 

"vVhere it appears at the hearing of a male delinquent child that he is 
16 years of age, or over, and has committed a felony, the juvenile court 
may commit such child to the Ohio state reformatory." 

In such cases there is no trial, no plea of guilty and the child is not charged 
with the commission of any specific crime. The court simply upon hearing found 
the child to be delinquent and committed him to the proper institution. In such a 
case as this the statutes, providing for the payment of costs to the state in felony 
cases, do not apply. 

Section 1682 of the General Code provides : 

"Fees and costs in all such cases with such sums as are necessary for 
the incidental expenses of the court and its officers, and the costs of trans
portation of children to places to which they have been committed, shall 
be paid from the county treasury upon itemized vouchers certified to by 
the judge of the court." 
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This section was originally part of the juvenile court act and it has been sev
eral times held by this department that the fees and costs in juvenile cases and 
cost of transportation of children to places to which they have been committed 
should be paid according to the provisions of this section. 

J n direct answer to your inquiry, therefore, I am of the opinion that the state 
is not responsible for the costs in the case submitted, but that the same should be 
paid from the county treasury upon the certificate of the juvenile judge. 

1029. 

Very truly yours, 
JOSEPH :McGHEE, 

Attorney-General. 

THE ACT CREATING THE 11UmCIPAL COURT OF ZANESVILLE, 
LIMITING THE JURISDICTION OF JUSTICES OF THE PEACE OUT
SIDE OF SAID CITY, IS CO~STITUTIONAL-JURISDICTIO-;-J OF 
SAID JUSTICES TO ISSUE ORDERS OF ATTACHMENT UPO~ RESI
DENTS OF THE CITY OF ZANESVILLE. 

1. Under the authority of the case In re Hesse, 93 0. S., 230, section 37 of 
the Zanesville municipal court act (section 1579-366 G. C., 107 0. L., 731)
limiting the jurisdiction of justices in townships outside the city of Zanesville, so 
as to prevent the issuance of a11 order of attachment or garnishment upon a citi:::en 
or resident of Zanesville, unless such service be actually made by personal service 
within the township in which the proceeding may have been instituted-is consti
ffltlo'lal. 

2. Such justi-ce of the peace is without jurisdictiol£ to issue an order of at
tachment or garnishment upon a citi:::en or resident of Zancs-u·ille, unless service be 
actually made by personal scr-picc within the township in which the proceeding may 
have been institrited. 

CoLUMBUS, OHio, February 25, 1918. 

RoN. W. D. FULTON, Secretary of State, Columbus, Ohio. 

DEAR SrR :-I am in receipt of communication from H. N. Kendall, justice of 
the peace in and for Falls township, Muskingum county, Ohio. He calls attention 
to the act creating the Zanesville municipal court found in 107 0. L. 722, par
ticularly to section 37 of said act. The justice desired an opinion as to whether 
or not the municipal court act in any manner abridged the jurisdiction of the 
justices in Falls townships under the attachment laws. I am addressing this opinion 
to you and a copy of same will be forwarded to 1Ir. Kendall. 

Section 37 of the Zanesville municipal court act (section 1579-366 G. C., 107 
0. L. 731) reads: 

"No justice of the peace in any township in 1Iuskingum county out
side the city of Zanesville, or mayor of any village, in any proceeding, 
whether civil or criminal, in which any warrant, order of arrest, summons, 
order of awtchment or garnishment or other process, except subpoena for 
witnesses, shall have been served upon a citizen or resident of Zanesville 
or a corporation having its principal office in Zanesville, shall have juris
diction, unless such service be actually made by personal service within the 
township or village in which said proceeding may have been instituted, or 
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m a criminal matter, unless the offense charged in any warrant or order 
of arrest shall be alleged to have been committed within said township or 
village." 
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The communication in question states that Falls township is a township adjacent 
to the township in which the city of Zanesville is situated. The question arising 
in the mind of the justice is whether or not the provision of section 37 of the 
municipal court act would limit the jurisdiction theretofore possessed by a justice 
in an outside township in attachment suits against citizens and residents of the 
city of Zanesville. The section in question expressly provides that justices and 
mayors outside of the city of Zanesville are without jurisdiction in any proceeding 
in which an order of attachment, or garnishment, or other process, except subpoena 
for witnesses, shall have been served upon a citizen or resident of Zanesville or a 
corporation having its principal office in Zanesville, unless such service be actually 
made by personal service within the township or village in which said proceeding 
may have been instituted. 

The legislative act creating the Columbus municipal court has a similar pro
vision to section 37 of the Zanesville municipal court act, and the common pleas 
court in an unreported case some two years ago held that the provision was not 
unconstitutional and that it was effective in limiting the jurisdiction as therein 
provided. 

About the same time that the Franklin decision was rendered, the supreme 
court of Ohio passed upon a similar question in a case found in 93 0. S. 230, under 
the title In re Hesse. Section 41 of the Cincinnati municipal court act (103 0. L. 
279, section 1558-41 G. C.) in part provides that no justice of the peace in any town
ship in Hamilton county, other than in Cincinnati township, or the mayor of any 
village or city, shall have any jurisdiction in any criminal proceeding in which a 
warrant, order of arrest or other process, except subpoena for witnesses, shall 
have been served upon a citizen or resident of Cincinnati, unless such service be 
actually made by personal service within the township, village or city in which said 
proceedings may have been instituted, ur jurisdiction in a criminai matter unless 
the offense charged in the warrant or order of arrest shall have been committed 
within said township, village or city. 

The provisions of the Zanesville and Cincinnati acts, as to both civil and crim
inal proceedings, are practically the same. 

1\ ewman, ]., in the opinion of the case in the supreme court, above referred 
to, calls attention to the fact that the office of justice of the peace ceased to be a 
constitutional office on January 1, 1913, and that the offices of justices are now 
statutory offices under the act establishing the offices of justice of the peace, 
found in 103 0. L. 214. He holds that the provisions of the Cincinnati municipal 
court act, limiting the jurisdiction of justices outside the city of Cincinnati, as to 
persons residing therein, arc constitutional, calling attention to the fact that under 
section 1, article IV of the Ohio constitution, authorizing the establishment of 
inferior courts, hy reason of being a special grant of legislative power upon a par
ticular subject, the general assemhly "is vested with full power to rletermine what 
other courts it will establish, local, if deemed proper, and to define their jurisdic
tion and power. 

The abridgment and limitation of the jurisdiction is of a statutory court only. 
In that case it was held that a justice of the peace who was a justice in a town
ship outside of Cincinnati had no jurisdiction to issue a warrant for the arrest of 
Hesse, who was a citizen anrl resident of Cincinnati township. 

Under the authority of this case it is my opinion that sl'ction 37 of the Zanes
ville act-limiting the jurisdiction of justices in townships outside the city of Zanes-
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ville, so as to prevent the issuance of an order of attachment or garnishment upon 
a citizen or resident of Zanesville, unless such service be actually made by personal 
service within the township in which the proceeding may have been instituted
is constitutional. 

It therefore follows that the justice of the peace in question is without jursidic
tion to issue an order of attachment or garnishment upon a citizen or resident of 
Zanesville, unless service be actually made by personal service within the township 
in which the proceeding may have been instituted. 

1030. 

Very truly yours, 
JOSEPH :\lcGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEES MAY NOT APPOIXT MORE THAX 0::\E T.OWN
SHIP HIGHWAY SUPERINTENDE~T. 

The provision of section 3370 of the Ge1zeral Code, to the effect that the town
ship trustees may appoint some competent person, not a member of the board of 
trustees, to have charge of the maintenance and repair of thf roads within the 
township, which person shall be known as the township highway superintendent, 
does not authorize the appointment of more than one such person in any township. 

CoLuMnus, OHIO, February 25, 1918. 

HoN. 0. \V. KENNEDY, Prosecuti11g Attomey, Bucyrus, Ohio. 

DEAR SrR :-I have your letter of January 31, 1918, as follows: 

"I desire your construction of section 3370 G. C., as amended in 107 
0. L., 93. You will note in this section that there are three ways in which 
the township trustees may provide for the maintenance and repair of the 
roads: 

(1) They may designate one of their number to have charge of all 
the roads of the township. 

(2) They may divide the township into three districts and assign a 
district to each trustee. 

(3) They may appoint some competent person, other than a member 
of the board, to have charge of the maintenance and repair of the roads of 
the township. 

The first and second divisions are clear to me, but the third one is not 
in this, as to whether or not under this provision there can only be one 
person appointed or whether there may be more than one person appointed; 
that is, may the township be divided into one or more districts and a super
intendent be appointed over each district? True, under a literal construc
tion of this provision it would appear that it is limited to one person, but 
having in mind the evident intention of the legislature was to make pro
vision for the proper maintenance and repair of the roads, it would seem 
that if it were necessary in the judgment of the trustees to divide their 
township into districts in order to have the roads properly maintained and 
repaired the trustees would have that right. 

\Ve have in our county townships that could not be properly handled 
by one superintendent, and if this provision means that the township trus-



ATTORNEY -GENERAL. 

tees are limited to the appointment of one person, thl·n the roads cannot be 
properly maintainer! and repaired as contemplated hy the statutes. I fail 
to see any harm to come of a division of the township into districts and 
the appointment of superintendents accordingly. To be sure the trustees 
should not be permitted to abuse this right by dividing the township into 
an unnecessary number of districts." 

Sections 3370 and 3371 of the General Code read: 

"Sec. 3370. The township trustees shall have control of the township 
roads of their township and shall keep the same in good repair. The town
ship trustees may, with the approval of the county commissioners or state 
highway commissioner, as the case may be, maintain or repair a county 
road or intercounty highway or main market road within the limits of 
their township. In the maintenance and repair of roads the township trus
tees may proceed in any one of the following methods as they may deem 
for the best interest of the public, to wit: 

1. They may designate one of their number to have charge of the 
maintenance and repair of roads within the township, or 

2. They may divide the township into three road districts, in which 
event each trustee shall have charge uf the maintenance and repair of 
roads within one of such districts, or 

3. They may appoint some competent person, not a member of the 
board of trustees, to have charge of the maintenance and repair of roads 
within the township which person shall be known as a township highway 
superintendent, and shall serve at the pleasure of the township trustees. 
The method to be followed in each township shall be determined by the 
township trustees by resolution duly entered on their records." 

"Sec. 3371. vVhen the trustees of any township determine to proceed 
in the third method hereinbefore provided and appoint a township highway 
superintendent such superintendent shall before entering upon the discharge 
of his duty give bond to the state of Ohio for the use of the township in 
the sum of two hundred dollars, conditioned upon the faithful performance 
of his duty. Such bond shall be approved by the trustees of the township 
and filed with the clerk thereof. The township trustees shall fix the com
pensation of the township highway superintendent for time actually em
ployed in the discharge of his duties, which compensation shall he pair! 
from the township road fund. The compensation and all proper and neces
sary expenses, when approved by the trustees, shall be paid by the town
ship treasurer upon warrant of the township clerk." 
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It will be noted from these sections that the legislature saw fit, when the town
ship trustees personally assumed charge of tHe maintenance and repair of the roads, 
to allow them to either designate one of their number to have charge of the main
tenance and repair of all the roads of the township or to divide the township 
into three road districts and designate one trustee to be in charge of each of such 
districts. However, when they made provision for the township trustee to direct 
the maintenance and repair of roads in the township to persons other than them
selves, the legislature did not see fit to carry out the district plan, but simply pro
vided that the Loard of trustees might appoint some competent person, not a mem
ber of the board of trustees, to have charge of the maintenance and repair of roads 
within the township, which person shall be known as the township highway super
intendent. 
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Section 3371 G. C. provides that the township superintendent shall, before 
entering upon the discharge of his duties, give bond to the state for the use of the 
township in the sum of two hundred dollars, conditioned upon the faithful per
formance of his duty. Such section also provides that such trustee shall fix his 
compensation. Through a great many of the follow·ing sections concerning the 
improvement of township highways reference is made to the township highway 
superintendent, his powers and duties are defined in much detail and no where in 
the legislation can be found a single word or phrase upon which can be based any 
theory that the legislative mind was contemplating a possibility or probability of 
there being in any township more than one township highway superintendent. 

I am not unmindful of the situation which confronts you in your county, nor 
of the fact that similar situations probably exist in many counties of the state. 
Nevertheless, from a consideration of the sections quoted I am .:ompelled to con
clude that provision is made for but one township highway superintendent in any 
one township and that the arrangement suggested by your communication, while 
undoubtedly .such a one as might operate to better provide for the maintenance and 
repair of roads, is, nevertheless, not authorized by law. 

1031. 

Very truly yours, 
JosEPH McGnEE, 

Attorney-General. 

SECTIONS 1150 AND 1154 G. C. DO NOT APPLY TO SALES OF FER
TILIZER MADE BY THE UNITED STATES DEPARTMENT OF AGRI
CULTURE. 

Sections 1150 and 1154 G. C. do not apply to sales of fertilizer made by the 
d£Partment of agriculture of the United States goverument for use for agricultural 
purposes. 

CoLUMBus, Omo, February 25, 1918. 

The Department of Agriculture, Bureau of Feeds and Fertilizers, Columbus, Ohio. 

GENTLE ME::<:-You have made the following request for my opinion: 

"\Ve are in receipt of a telegram from R. ]. Brand, chief of the U. S. 
bureau of markets, which reads, in part, as follows: 

'This department now receiving, Atlantic ports, nitrate of soda which 
it will sell at cost under food control act to farmers in addition to other 
actual expenses. Farmers must bear state fertilizer inspection fees if any 
required. Please wire government rate collect in detail what if any re
quirements your state will make as to tags, labels, reports, inspection fees, 
etc., in connection with sale and distribution nitrate by federal government 
and exact procedure to be followed.' 

\Ve understand that the U. S. government purchased 100,000 tons of 
nitrate of soda to be distributed among farmers of the United States, 
through the various agricultural county agents. This fertilizer is sold at 
cost price of $7.50 per ton, plus freight, and farmers are required to de
posit in bank funds covering their orders and to furnish affidavit that the 
nitrate of soda will be used for agricultural purposes. 

Ohio's fertilizer law (section 1154 0. L.) requires a person, firm or 
corporation selling fertilizer to pay a license fee of $30.00 per brand. Sec
tion 1150 provides for labeling, etc. 
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We respectfully request an opinion by your department as to whether 
the board of agriculture of Ohio should collect a license fee for this brand 
of fertilizer and if so from whom." 

Section 1150 G. C. provides : 

"Each per~on, firm or corporation who manufactures, sells or offers fur 
sale in the state a commercial fertilizer which means any substance for 
fertilizing or manurial purposes, except barnyard manure, marl, lime and 
plaster, shall affix to each package in a conspicuous place on the outside 
thereof, a plainly printed certificate which shall state the number of net 
pounds contained therein, the name, brand or trade mark, under which it 
is sold, or offered for sale, the name of the manufacturer, with his or its 
postoffice address, such certificate shall contain also a chemical analysis 
which shall state the minimum percentages guaranteed of ammonia, of 
potash soluble in water, of phosphoric acid in available form, comprising 
the soluble and reverted, and of insoluble phosphoric acid, the sources of 
ammonia and the sources of insoluble phosphoric acid. In bone, tankage 
and basic slag unmixed with other material the phosphoric acid shall be 
claimed only as total phosphoric acid. In untreated phosphoric rock and 
other mineral phosphoric materials, the phosphoric acid shall be claimed 
orrly as imuluble phosphoric acid. When any commercial fertilizer, sold 
or offered for sale in this state, contains muck, peat, pulverized leather, 
hair, ground horn or wool waste or other materials in such form that the 
ammonia is largely unavailable, such certificate shall state explicitly such 
fact." 

Section 1154 G. C. (107 0. L. 474) provides: 

"Before selling or offering for sale within this state a commercial fer
tilizer, a person, firm or corporation shall pay each year a license fee to the 
secretary of agriculture for the sale of each brand thereof thirty dollars. 
Upon the application and payment of such fee, the secretary shall issue a 
license for the current year. All licenses shall expire on the 31st day of 
December of each year. The payment of such license fee by a person, 
firm or corporation, shall exempt an agent thereof from the requirements 
of this section." 
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I understand from your inquiry that the sale and distribution of this nitrate 
is by the federal government. This being true, in my opinion, section 1150 and 
other provisions of the Ohio law as to the inspection of fertilizers do not apply, 
for the federal government is not a person, firm or corporation; and it is so 
obvious as to require no argument whatever that the Ohio law was not intended 
to apply to a transaction of this character. 

As a general proposition the proper exercise of any of the legitimate functions 
of the federal government cannot be hampered or impeded by legislation enacted 
by the states under the police power ; nor would any officers or agents of the gov
ernment he subject to the restrictions of such legislations in so far as their acts 
were necessary in carrying out their duties to the federal government. At the 
present time it seems to me entirely unnecessary to go into this question as to 
whether the distribution of this nitrate by the federal government, or an agency 
of the federal government, comes properly within the provisions of governmental 
activities which are not subject to restriction by the states. The imperative need 
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of agricultural products in this entire country at this time is so well known, and 
the relation that fertilizer of this character bears to agricultural production is also 
so well known, that it does not seem to me either your department or mine in this 
particular case should be deeply concerned in constitutional limitations or restric
tions, but should so far as we are able construe our laws as intended to expedite 
and not hamper the government in doing everything possible to win the war. 

I feel quite certain that this also is your view of the matter. My opinion, in 
brief, therefore, is that the Ohio law does not and was not intended to apply to a 
transaction of this character. Of course, if any of the persons who purchase this 
fertilizer afterward attempted to dispose of the same in this state the law would 
apply to any such transactions. 

1032. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COURT OF DO:NIESTIC RELATIOXS, t.IAHO.:-JING COU~TY, HOW 
JUDICIAL BALLOT PRINTED. 

In Mahoning county the judge who is to be elected under a1~ act of MarclV., 
20, 1917, (section 1532-4) should have the name printed on the ticket as a candidate 
for "judge of the court of common pleas, division of domestic relations." 

CoLUMBUS, 0Hro, February 27, 1918. 

HoN. JARED P. HuxLEY, Prosecuting Attoruey, Youngstown, Ohio. 

DEAR SIR :-On January 17, 1918, you addressed to this department the follow
ing request for opinion: 

"As you are aware, a year or two ago the legislature created what is 
known as a domestic relation judge in our county. 

The supreme court rendered a decision, which is found in the Law Re
porter of December 24, 1917, in which they held, as I understand, that the 
law is unconstitutional so far as the provision in it giving the domestic 
relation judge the trial of certain cases; that they could not pass a law 
by which it would take away the right of the other judges to try that 
class of cases. 

Now, what we want to know is whether or not on next fall the judge 
who is a candidate for domestic relations must be designated on the ticket 
as a candidate for domestic relations, or croes it simply go on the ticket as 
a common pleas judge. The statute itself provides that he shall be known 
as a domestic relations judge. 

Will you kindly let us know at the earliest opportunity and greatly 
oblige us." 

Your question seems to be and is expressly, affirmatively and distinctly answered 
by the language of the statute itself. Your doubt, however, concerning the same 
arises from the decision of the supreme court in the recent case of D'Alton v. The 
Judges. An examination of the syllabus and opinion in this case will disclose that 
it has no effect whatever upon the manner of the election of the judge in question 
in Mahoning county. The statute creating the office of this judge is an amend-
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ment of section 1532-4, found in 107 0. L., 721. The portion of said section alluded 
to above as containing the necessary answer to your question is as follows, after 
the provision for the election of the additional judge and providing for filling a 
vacancy, etc., 

"He and his successors shall, however, be elected and designated as a 
judge of the court of common pleas, division of domestic relations." 

Opinion No. 390 of this department addressed to you on June 18, 1917, con
tains a discussion of this statute and of the nature of the office created by it, hold
ing in brief, as the statute enacts, that the judge provided for is merely an addi
tional judge of the court of common pleas and assigning to him by legislation 
certain duties that had theretofore and in other jurisdictions been assigned by ar
rangement among the judges themselves, and substantially the same matter is dis
cussed in reference to similar courts in other counties in opinion No. 963, ad
dressed to Governor Cox under date of January 23, 1918, and opinion No. 1004, 
under date of February 11, 1918, addressed to the board of state charities, the latter 
two opinions having been rendered since the decision of the supreme court in the 
Toledo case. The statute in the Toledo case, unlike the previous ones for other 
counties, created a distinctly new court instead of providing for the election of 
an additional judge of the court of common pleas to whom should be assigned 
the duties and jurisdiction involved. The supreme court in this case held this 
statute constitutional but at the same time held that it is unconstitutional in so far 
as it attempts to give exclusive jurisdiction to this new court of certain subjects 
of which by general law jurisdiction is granted to other courts. 

As has already been pointed out in the other opinions above mentioned, if the 
legislature had power to create an absolutely new and independent court and their 
action in doing so is not unconstitutional, a fortiori it is not unconstitutional to 
provide an additional judge of an existing court and assign to him the duties in 
question. Of course, in so far as these statutes violate the principle of that case 
and attempt to exclude the jurisdiction of other courts which they have in other 
counties under general laws, such acts are inoperative. lt is to be apprehended, 
however, that no practical difficulty will arise from this condition and that, unless 
in some exceptional cases, the jurisdiction given these courts by statute will be 

·by common sufferance assigned to them, they having undoubted concurrent juris
diction therein. 

Your inquiry is therefore answered that the candidate should go on the ticket 
as a candidate for "judge of the court of common pleas, division of domestic rela-
tions." Very truly yours, 

1033. 

JoSEPH McGHEE, 
Attorney-General. 

APPROVAL-DEED FROM CHARLOTTE AND JOHN BURNARD TO 
BOARD OF AGRICULTURE. 

CoLUMBus, OHIO, February Zl, 1918. 

RoN. A. C. BAXTER, Acting Chief Warden, Bureau of Fish & Game, Columbus, 
Ohio. 
DEAR Sm:-You have recently submitted to me a general warranty deed from 

Charlotte Burnard and John Burnard, her husband, to the state of Ohio. in con-
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sideration of $11,000.00, for the following described premises, situated in the vil
lage of Chagrin Falls, Cuyahoga county, Ohio: 

In township seven north, range nine west, and known as being part of 
original Russell Township Lot No. 17, in Champion Tract No. 3, bounded 
and described as follows, to wit: Beginning at a point in the north
easterly line of Cleveland street where the most southerly line of the land 
conveyed by this grantor, Charlotte Burnard, to the state of Ohio, by 
deed of warranty dated Oct. 23rd, 1889, and recorded in volume 460, page 
253 of Cuyahoga County Records, intersects with the said northeasterly 
line of Cleveland street; thence south 86 deg. 21' E. along the southerly 
line of land so conveyed to the state of Ohio, three hundred and seventy
two (372) feet to a stake; thence in a southwesterly direction, in a 
straight line, to a point in the northeast line of Cleveland street, distant 
one hundred and nineteen (119) feet southeasterly, measured along the 
northeasterly line of said Cleveland street, from the place of beginning; 
thence north 26 deg. W. along the northeasterly line of Cleveland street 
one hundred and nineteen (119) feet to the place of beginning. 

PARCEL NO. TWO. 

Situated in said viilage, county and state and known as being a part 
of original Russell Township Lot No. 17 in Champion Tract No.3, bounded 
and described as follows, to wit: Beginning at a stone monument in the 
most southeasterly point of land conveyed by Charlotte Burnard and 
husband to the state of Ohio, by deed dated October 23rd, 1889, and re
corded in Vol. 460, page 253, of Cuyahoga County Records of Deeds ; 
thence north 9 deg. 33' E. along the easterly line of said land so conveyed 
to the state of Ohio, two chains and ninety-six links to land conveyed 
by Charlotte Burnard and husband to John Forsythe by deed dated Nov. 
2nd, 1893, and recorded. in Volume 565, page 197 of Cuyahoga County 
Records of Deeds; thence southeasterly along the southwesterly line of 
said land so conveyed to John Forsythe to the westerly line of a parcel of 
land conveyed by William H. Barber and wife to John Forsythe by deed 
dated June 3rd, 1878, and recorded in Vol. 298, page 6 of Cuyahoga 
County Records of Deeds ; thence S. 89 deg. 50' E. along the southerly line 
of land so conveyed to John Forsythe by Wm. G. Barber and wife 1 chain 
90 links to the westerly line of a parcel of land conveyed by Wm. G. Bar
ber and wife to Henry Sencabaugh by deed dated Sept. 22nd, 1882, and 
recorded in Vol. 341, page 262 of Cuyahoga County Records of Deeds; 
thence southerly 3 deg. 25' E. along said westerly line 1 chain and 88 links 
to a stake and stones ; thence southerly 81 deg. 45' E. along the southerly 
line of land so conveyed to Henry Sencabaugh 3 chains and 71 links. to the 
westerly line of a parcel land conveyed by Oliver S. Granger and wife to 
Olney N. Overton by deed dated April 20th, 1885, and recorded in Vol. 
382, page 68 of Cuyahoga County Records of Deeds; thence southerly 
along said westerly line, 3 deg. 16' E. 4 chains and 17 links to that point 
in said westerly line where same is intersected by the northerly line of a 
parcel of land conveyed by Charlotte Burnard and husband to W. H. Leach 
and Addie Leach, by deed dated January 8th, 1894, and recorded in Vol. 
566, page 286, of Cuyahoga County Records of Deeds; thence northwest
erly along the said northerly line of land conveyed to W. H. Leach and 
Addie Leach, sixty-five feet, to the northwest corner of said parcel; thence 
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northwester!y, in a straight line, to the point of beginning, be the same 
more or less but subject to all legal highways. 

In lieu of an abstract of title you have submitted to me a certificate of title 
issued by The Land Title Abstract and Trust Co., which finds that the title to said 
premises is good in Charlotte Burnard and free from incumbrances, except taxes 
for the year 1917 and special taxes, if any. From the correspondence had with the 
attorney for Charlotte Burnard it appears that there are no special taxes. 

You advise me that the premises so to be purchased are to be used for a game 
preserve. In view of the provisions of section 1423 (107 0. L., 488) which author
izes the expenditure of the appropriation made therein "for establishing and pur
chasing or otherwise acquiring title to lands for game preserves," I have this day 
approved the title to said lands and herewith return to you the deed and certificate 
of title transmitted. 

Before the land is purchased a certificate should be obtained from the auditor 
of state to the effect that there is an appropriation available for such purpose, and 
after the deed is recorded. in the proper county it should be deposited with the 
auditor of state under the provisions of section 367 General Code. 

1034. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Gmeral. 

COUNTY SURVEYOR-OFFICE EXPENSES. 

A claim of a county surveyor for expenses of his office, COifsisting of telephone 
tolls and other expeases of a similar character is payable on the allowance of the 
county commissioners under the provisions of sections 2786 a11d 2460 G. C. · 

CoLUMBUS, OHIO, February 27, 1918. 

lioN. C. A. \VrLMOT, Prosecuting Attorney, Chardon, Ohio. 

DEAR SrR :-In your communication of recent date, requesting my opinion, you 
say your county surveyor has presented a bill for expenses of his office consist
ing of telephone tolls and other expenses of a similar character, and that your county 
auditor desires to know if these bills should be presented to the commissioners for 
approval before being paid. You suggest that section 7181 G. C., as found in 106 
0. L. 612, provided in part as follows: 

"* * In addition thereto, the county highway superintendent and his 
assistants, when on official business, shall be paid out of the county treas
ury, their actual, necessary traveling expenses, including livery, board and 
lodging. * *." 

You further state that this section was repealed in 107 0. L. 110 and re
enacted, but that in its re-enacted form the provision above quoted is missing, and 
that you have not been able to find any other section of the code providing for the 
payment of the expenses of the county surveyor. 

As stated by you, there was a provision in section 7181 G. C. (106 0. L. 612), 
c,.;pressly giving to the county highway superintendent certain expenses, and this 
was evidently done so there would be no question as to such county highway super-
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intendent receiving reimbursement for said expenses, even though the section made 
the county surveyor the county highway superintendent. 

When the legislature in the last highway act (107 0. L. 69 et seq.) abolished 
the title of "county highway superintendent" and, as found at section 6956-4 (p. 142 
of 107 0. L.), provided: 

"The words 'county highway superintendent' found in any section of 
the General Code of Ohio not herein amended or repealed shall after the 
taking effect of this act be read 'county surveyor'", 

it was then unnecessary to make specific provision for any expenses for the county 
highway superintendent. 

Section 2786 G. C., which provides among other things for the office furnish
ings and equipment of a county surveyor's office, contains this express provision: 

"* * * The county surveyor and each assistant and deputy shall be 
allowed his reasonable and necessary expenses incurred in the performance 
of his official duties." 

It is my conclusion, therefore, that the statute expressly provides for the pay
ment of such expenses of your county surveyor as are inquired about, and that 
such claims can only be paid upon the allowance of the county commissioners as 
provided in section 2460 G. C. Very truly yours, 

1035. 

JosEPH McGHEE, 
Attorney-General. 

PEST HOUSE-TWO CITIES MAY NOT PURCHASE LAND AND MAIN
TAIN SAME JOINTLY. 

Fwo cities cannot purchase lands joi11tly a11d jointly construct and maintain a 
pest house or quarantine hospital. Powers of charter cities not passed upon. 

CoLUMBus, OHIO, February 27, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohtio. 
GENTLEMEN :-Your letter of February 14, 1918, is received in which you in

quire: 

"Sections 4452 et seq. G. C. authorize municipalities to purchase prop
erty and construct a quarantine hospital or pest house. 

Question: Can two neighboring non-charter cities purchase land 
jointly, lying between the said cities, and jointly construct a quarantine 
hospital or pest house to be used by persons affiicted with contagious dis
ease and taken there from both cities?" 

Section 4452 General Code provides : 

"The council of a municipality may purchase land within or without 
its boundaries and erect thereon suitable hospital buildings for the isola
tion, care or treatment of persons suffering from dangerous contagious dis
ease, and provide for the maintenance thereof. The plans and specifica
tions for such buildings shall be approved by the board of health." 
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Section 4456 General Code reads, in part : 

"A municipality may establish a quarantine hospital within or without 
its limits. * * *" 
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The authority herein granted is to a municipality, not to two municipalities 
acting jointly. I find no authority of statute which will permit two municipalities 
to join in the purchase of land and the erection thereon of a pest house or quar
antine hospital and the joint maintenance thereof. 

In an opinion by Hon. Edward C. Turner, at page 1293 of the opinions of the 
attorney-general for 1916, he had under consideration the authority of a city and a 
township to unite in the erection of a city hall and township house. His con
clusion is: 

"A city as well as a township has only limited power and each must 
act within the limits of its powers as prescribed by statute. I find no pro
vision of the statute authorizing a city and township to join in the erection 
of a city hall and township house, and I am of the opinion therefore that 
your question must be answered in the negative." 

The rule is well established in Ohio that municipal corporations have only 
such powers as are expressly granted, and such as may be implied to carry out the 
powers expressly granted. 

Ravenna v. Pennsylvania Co., 45 0. S. 118. 

There is no express provision of statute granting authority to two cities to 
jointly erect and maintain a pest house or quarantine hospital, and such authority 
is not implied from the grant to one municipality to erect and maintain such pest 
house or hospital. 

Two cities cannot, therefore, purchase lands jointly and jointly construct and 
maintain a pest house or quarantine hospital. 

1036. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SCHOOL DEPOSITORY-l\IE1IBER OF BOARD OF EDUCATION ALSO 
STOCKHOLDER IX OXE OF BANKS OFFERlXG HIGHEST BID FOR 
SCHOOL FUXDS-HO\V FUXD SHOULD BE APPORTIONED
AWARD TO SUCH BAXK NOT INVALID-CONTRACT BETWEEN 
BOARD OF EDUCATIOX AND BAI'\K FOR LOAX DOES XOT BE
C01IE VOID BY REASON OF DIRECTOR BEC01IIXG 1IEl\IBER OF 
BOARD OF EDUCATION. 

Where a member of the board of education is also a director and stockholder 
of a bank, which bank, with two other banks, has bid the same and highest rate 
of interest for the deposit of the funds of such board of education, such funds 
should be apportioned between the three banks offering such highest rate of interest. 
Such award would not be invalid because of the interest of the member of the board 
of education under section 4757 General Code. 
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~VIzere a board of education enters iuto a coutract for tlze loan of money from 
a bauk and tlzereaftcr a director of such bank becomes a member of tlze board of 
education, such contract does not become void under tlze provisions of section 4757 
General Code. 

CoLU1IBUS, Oaw, February 27, 1918. 

HoN. CLARE CALDWELL, Prosewting Attonzey, T-Varren, Ohio. 

DEAR SIR :-Under date of January 16, 1918, you submit the following inquiries 
to this department : 

"I have before me the opmwn of Hon. Timothy S. Hogan, rendered 
April 5, 1912, at page 1246, wherein he holds that it is mandatory upon a 
board of education to place its deposits in the bank offering the highest 
rate of interest, and that while a member of the board may also be a 
stockholder and officer of the bank, there is no violation of section 4757 
General Code. 

I desire an opinion where a member of the board is also a director 
and stockholder of a bank which is one of the three highest bidders. In 
your opinion, would the ruling of your predecessor's opinion apply, and 
should the contract for deposits be made with all three banks? 

I wish another opinion as to this question: \Vhere a board of educa
tion has contracted with a bank for certain loans at a certain rate of in
terest, and subsequent thereto, a director and stockholder becomes a mem
ber of the board of education, does the contract become void by virtue of 
section 4757 ?" 

In your letter of February 4, 1918, you supplement the above inquiry by stating 
that you mean by the words "which is one of the three highest bids" that there are 
three banks all bidding the same amount of interest, and that in one of these banks 
a prospective member of the board of education is a stockholder and an officer. 

Section 4757 General Code, reads : 

"* * * No member of the board shall have directly or indirectly 
any pecuniary interest in any contract of the board or be employed in any 
manner for compensation by the board of which he is a member except as 
clerk or treasurer. * * *" 

The board above referred to is the board of education. 
Section 12932 General Code, provides in part: 

"* * * \Vhoever, being a local director or member of a board of 
education, votes for or participates * * *, or acts in a matter in which 
he or she is pecuniarily interested, shall be fined," etc. 

In the opinion of Hon. Timothy S. Hogan, referred to by you, the syllabus 
reads: 

"Inasmuch as it is mandatory upon the board of education to place 
the deposits in the bank offering the highest rate of interest for the same, 
members of the board who are stockholders in or officers of the bank mak
ing the best bid, are not criminally liable for making such bank the de
pository." 
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In the conclusion of the opinion it is held: 

"That the awarding of the deposits by the board to the bank, being 
the highest bidder is a valid contract." 
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This opinion is based upon thl! mandatory pruvbiun:; uf the statutes cuvl!ring 
the deposit of funds by the board of education. 

In section 7604 General Code it is provided: 

"* * * The board of e<lucation uf any ~chool dblrict by resolution 
shall provide for thl! deposit of any or all moneys coming into the hands 
of the treasurer. * * *" 

In section 7605 General Code, it is provided: 

"In school districts containing two or more.: banks such deposit shall 
be made in the bank or banks, situated therein, that at competitive bidding 
offer the highest rate of interest which must Lc at least two per cent for 
the full time funds or any part thereof are on deposit. * * *" 

Under the above provisions it is mandatory to provide for a depository and 
the funds must be awarded to the bank offering the highest rate of interest. 

In the case presented in the opinion of Han. Timothy S. Hogan, supra, there 
was Lut one bank which Lid the highest rate of interest. In the case now presented 
there are three banks which bid the same rate of interest and this was the highest 
offer. The statutes pertaining to the deposit of funds by a board of education 
does not provide what shall be done with the funds where more than one bank 
offers the same rate of interest and this is the highest offer. 

Section 2719 General Code provides for such a situation as to county funds. 
This section reads : 

"If two or more hanks offer the same highest rate of interest with 
proper sureties, securities, or both, the use of the money shall be awarded 
to either of them, or the commissioners may award a portion of such 
money to each of such banks or trust companies." 

This section docs not apply to deposits made by a board of education. 

In an opinion of Han. Timothy S. Hogan, attorney-general, under date of 
January 26, 1912, page 1119 of the opinions of the attorney-general for 1912, it is 
held: 

"\Vhen township trustees in pursuance of sections 3320 and 3321 Gen
eral Code, providing for the establbhmcnt of a depository receive bids 
from three hanks, two of which were highest and each bidding equally, the 
trustees should apportion the funds." 

Section 2719 supra is referred to in this opinion, but as there was no provtswn 
of statute covering such a situation as to deposits by township trustees, it was 
held that such funds should be apportioned between the two banks offering the 
sam!' .and highest rate of interest. 
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After consideration, I concur in the above rulings of my predecessor. It fol
lows, therefore, that the bank which has one of its directors and stockholders a 
member of the board of education, was qualified to bid for the deposit of the 
school funds. If its bid had been the highest, and no other bank had bid the same, 
it would have been entitled to the funds. The fact that its bid was equal to that 
of two other banks, would not deprive such bank of its right to participate in the 
deposit of such funds. 

Therefore, where a member of the board of education is also a director and 
stockholder of a bank, which bank, with two other banks, has bid the same and 
highest rate of interest for the deposit of the funds of such board of education, 
such funds should be apportioned between the three banks offering such highest 
rate of interest. Such award would not be invalid because of the interest of the 
member of the board of education. 

In your second question you speak of making a loan. I assume from that that 
the board of education has borrowed money from the bank, but from your supple
mentary letter it appears that you have reference to the bank offering the highest 
rate of interest for the deposit of the funds. If the latter is the situation, your 
second question is answered by the answer to the first question. 

Your question will also be answered on the theory that the board of education 
has borrowed money from the bank. 

It appears from your statement that the contract had been entered into and 
that thereafter and during the continuance of such contract a director and stock
holder of the bank became a member of the board of education making the loan. 

The director of the bank was not a member of the board of education at the 
time the contract was entered into. It was legal, therefore, to enter into such a 
contract at that time. Such contract would not be invalidated because of the fact 
that thereafter a director of the bank became a member of the board of educa
tion. The contract had been executed and the money loaned. All that remained 
was the repayment of the money, with interest. The terms of the contract could 
not be changed by the new board. 

Hon. Timothy S. Hogan, attorney-general, in an opinion at page 1550 of the 
annual report of the attorney-general for 1913, held: 

"Where a board of education contracts for the construction of a school 
building, and a member of this board of education is also a member of a 
corporation that is furnishing supplies to the contractor for the construc
tion of this building, the action is legal provided at the time the contract 
was entered into it was not understood that this particular corporation was 
to get the contract for supplies." 

That is not the situation now presented. But the same principle will apply. 
A contract entered into while the director of the bank was a member of the board 
of education would present an entirely different question. 

Under the circumstances submitted, the contract would not become void. 
Yours very truly, 

JosEPH McGHEE, 
Attorney-General. 
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1037. 

SHERIFF XOT EXTITLED TO FEES FOR COXVEYIXG GIRLS TO GIRLS' 
IXDl!STRIAL SCHOOL--PROJL\ TIOX OFFICER PROPER OFFICIAL 
TO RE~DER SUCH SERVICE-HOW EXPEXSE OF TRAXSPORTA
TIOX PAID. 

The sheriff is not the proper officer to convey girls to the Girls' Industrial 
School, and if he performs such service he may not collect any fee therefor. The' 
proper officer to render such service is the probatioll officer, and there must be at 
least oue probation officer in. every county. The expenses of such transportation. 
are payable out of the county treasury 011 the certificate of the juvenile judge, a.s1 
provided in section 1682. 

CoLUMBUS, OHIO, February 28, 1918. 

HoN. C. G. RoETZEL, Prosecuting Attoruey, Akron, Ohio. 

DEAR SIR :-I have your letter of recent date as follows: 

"The sheriff of Summit county has placed before this· office a question 
respecting the fees to be charged by him, which question is placed before 
you for consideration. 

The question arises in cases of girls sentenced to the Girls' Indus
trial Home, and arises because of the repeal of section 2109 of the General 
Code. Before its repeal section 2109 read: 

'The fees of the probate judge, sheriff and other costs incurred in 
proceedings shall be the same as are paid in similar cases and be paid by 
the proper county in the same manner.' 

Acting under this authorization the sheriff was accustomed to charge 
fees such as were charged in like cases of boys sentenced to the Boys' In
dustrial School. 

By reason of the repeal of the above section the sheriff is uncertain 
as to what charge he may properly make and therefore requests a ruling 
upon: 

a.-The amount which shall be charged by him in making service of 
warrant to convey to the correctional institution, and, 

b.-The amount which shall be charged by him as mileage. 
The further question is as to whether the amount charged as mileage shall 

be charged on the return of warrant to convey, or. whether it shall be in
cluded in the general transportation account of the sheriff.'' 

Section 1653-1 provides in part: 

"* * * * Nor shall any child under ten years or over eighteen years of 
age be committed to such schools (the Boys' Industrial School and the 
Girls' Industrial School) except as provided in section 2111 of the Gen
eral Code." 

Section 2111 G. C., referred to, provides for the transfer of girls from the 
county jail, penitentiary or other penal institution to the Girls' Industrial School by 
the Ohio board of administration. 

Section 1659 G. C. reads : 

"\Vhen a minor under the age of eighteen years is arrested, such child, 
instead of being taken before a justice of the peace or police judge, shall be tak-
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en directly before such juvenile judge; or, if the child is taken before a jus
tice of the peace or a judge of the police court, it shall be the duty of 
such justice of the peace or such judge of the police court, to transfer 
the case to the judge exercising the jurisdiction herein provided. The 
officers having such child in charge shall take it before such judge, who 
shall proceed to hear and dispose of the case in the same manner as if the 
child had been brought before the judge in the first instance." 

Section 2115 G. C. reads : 

"When a girl between nine and eighteen years of age is brought be
fore a court of criminal jurisdiction, charged with an offense, punishable 
by a fine or imprisonment other than imprisonment for life and who, if 
found guilty, would be a proper subject for commitment to the school, 
the court, by a warrant or order, shall cause her forthwith to be taken 
before the judge of the juvenile court of the proper county, and shall 
transmit to him the complaint, indictment, or warrant, by virtue of which 
she was arrested. .Such judge of the juvenile court shall proceed in the 
same manner as if she had been brought before him upon original com
plaint." 

Section 2148-5 G. C. provides in part: 

"* * * * All female persons convicted of felony, except murder 
in the first degree, without the benefit of recommendation of mercy, shall 
be sentenced to the Ohio reformatory for women in the same manner as 
male persons now sentenced to the Ohio state reformatory." 

From these sections it is clear that the only court committing girls to the 
Girls' Industrial School is the juvenile court. 

Prior to the enactment of 103 0. L., sections 2108 and 2109, found in the 
chapter governing the Girls' Industrial Home, read: 

"Sec. 2108: At the time named in the order, the probate judge shall 
hear the testimony presented before him in the case. If it appears to his 
satisfaction that the girl is a suitable subject for the industrial home, he 
shall commit her thereto, and issue his warrant to some suitable woman to 
be appointed by him, commanding her to take charge of the girl and de
liver her without delay to the superintendent of the home. If the judge 
deems it advisable so to do, he may designate the sheriff or other male per
son to accompany such girl and her custodian. This section shall be con
strued to apply to all courts having authority to commit to the Girls' 
Industrial Home." 

"Sec. 2109: The fees of the probate judge, sheriff and other costs in
curred in the proceedings shall be the same as are paid in simliar cases, and 
be paid by the proper county in the same manner." 

A great many sections of the juvenile court law were amended in 103 0. L., 
in an act found at page 864. In that act sections 2108 and 2109 were expressly 
repealed (page 913), and section 1662 of the General Code was amended to read: 

"Sec. 1662: The judge designated to exercise jurisdiction may appoint 
one or more discreet persons of good moral character, one or more of 
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whom may he women, to serve as probation officers, rluring the pleasure of 
the judge. One of such officers shall be known as chief prohation officer, 
and there may be first, second anrl third assistants. Such chief probation 
officer and the first, second and third assistants, shall receive such com
pensation as the judge appointing them may designate at the time of the 
appointment, but the compensation of the chief probation officer shall not 
exceed twenty-five hundred dollars per annum, that of the first assistant 
shall not exceed twelve hundred dollars per annum, and of the second 
and third shall not exceed one thousand dollars per annum, each payable 
monthly. The judge may appoint other probation officers, with or without 
compensation, but the entire compensation of all probation officers in any 
county shall not exceed the sum of forty dollars for each full thousand in
habitants of the county at the last preceding federal census. The compen
sation of the probation officers shall be paid by the county treasurer from 
the county treasury upon the warrant of the county auditor, which shall 
be issued upon itemized vouchers sworn to by the probation officers and 
certified to hy tht> judge of the juvenile court. The county auditor shall 
issue his warrant upon the treasury and the treasurer shall honor and pay 
the same, .for all salaries, compensation and expenses provided for in this 
act, in the order in which proper vouchers therefor are presented to him." 

Section 1663 G. C., originally enacted in 99 0. L., then read and now reads as 
follows: 

"When a complaint is made or filed against a minor, the probation offi
cer shall inquire into and make examination and investigation into the facts 
and circumstances surrounding the alleged delinquency, neglect, or depend
ency, the parentage and surroundings of such minor, his exact age, habits, 
school record, ami every fact that will tend to throw light upon life and charac
ter. He shall be present in court to represent the interests of the child when the 
case is heard, furnish to the judge such information and assistance as 
he may require, and take charge of any child before and after the trial as 
the judge may direct. He shall serve the warrants and other process of 
the court within or without the county, and in that respect is hereby 
clothed with the powers and authority of sheriffs. He may make arrests 
without warrant upon reasonable information or upon view of the viola
tion of any of the provisions of this chapter, detain the person so arrrested 
pending the issuance of a warrant, and perform such other duties, incident 
to their offices, as the judge directs. All sheriffs, deputy sheriffs, con
stables, marshals and police officers shall render assistance to probation 
officers, in the performance of their duties, when requested so to do." 

Sections 2108 and 2109, above quoted, were enacted long before the juvenile 
court law was passed, and since they were repealed after the enactment of the 
juvenile court law it would seem that, if that law provides that girls should be 
conveyed to the Girls' Industrial School by some officer other than the sheriff, an 
express repeal of those sections would most strongly indicate a legislative intention 
that the sheriff should no longer convey girls to the Delaware institution. It will 
be noted that section 1662 provides in part: 

"The judge designated to exercise jurisdiction may appoint one or 
more discreet persons of good moral character, one or more of whom may 
be women, to serve as probation officers during the pleasure of the judge;'' 
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It will be also noted that section 1663, defining the duties and powers of pro
bation officers, provides, among other things, that he shall "take charge of any 
child before and after the trial, as the judge may direct. He shall serve the war
rants and other process of the court within and without the county, and in that 
respect is hereby clothed with powers and authority of sheriffs. 

Section 1663 would seem to indicate that the probation officer is the proper 
officer to convey girls to the Girls' Industrial Home after they have been com
mitted to such institution by the juvenile judge. Such holding may be objected to, 
however, on the ground that section 1662, providing for the appointment of pro
bation officers, is not mandatory in any respect and that inasmuch as, for that rea
son, there may be some counties in which no probation officer has been appointed, 
it surely could not have been the legislative intention to take from the sheriff the 
duty of conveying girls to the Delaware school. If section 1662 is held manda
tory, at least as far as the appointment of one probation officer is concerned, then 
this objection is overcome. It will be noted from a reading of section 1663 that it 
is, from the standpoint of the child, the most vital section of the juvenile court 
law. The purpose of the juvenile law is well stated in the matter of State v. Jan
uszewski, 10 0. L. Rep., page 151. At page 156, Sater, J., says: 

"The purpose of the statute is to save minors under the age of seven
teen years from prosecution and conviction on charges of misdemeanors 
and crimes and to relieve them from the consequent stigma attaching 
thereto ; to guard and protect them against themselves and evil minded 
persons surrounding them; to protect them and train them physically, men
tally and morally." 

The investigation by a probation officer, his assistance in the hearing, his be
ing present at the hearing to represent the interests of the child-all provided for in 
section 1663 G. C.-are certainly provisions extremely important to the child's best 
interests. It may be argued that this section is to be given application only in 
counties where probation officers are appointed, but the nature of the duties cast 
upon the probation officer are such that it seems to me a juvenile court could not 
be successfully conducted in the spirit evidenced everywhere in the act without the 
services of such officer. 

Section 1663 makes the probation officer the spokesman for and friendly adviser 
of the child, and I cannot for that reason believe that the legislature, in enacting 
this juvenile legislation, passed solely in the interest of children, ever intended to 
dispense in some of the counties of the state with the very provisions of the act 
that are most vital to the welfare of the delinquent children. It must be admitted 
that section 1662 provides that the court "may appoint" and not "shall appoint," 
but after a careful examination of the entire juvenile act I am of the view that 
"may" in this statute should be read "shall" at least to the extent of the appoint
ment of one probation officer. 

For the above reasons I am of the opinion that the sheriff is not the proper offi
cer to convey girls to the Girls' Industrial School, and that he may not be allowed 
any fee for such service, but that the proper officer to convey girls to the indus
trial school is the probation officer, and that there must be at least one of such 
officers in every county. When such officer performs this service, the expense 
thereof may be met as provided in section 1682 of the General Code, which reads: 

"Fees and costs in all such cases with such sums as are necessary for 
the incidental expenses of the court and its officers, and the costs of trans
portation of children to places to which they have been committed, shall be 
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paid from the county treasury upon itemized vouchers, certified to by the 
judge of the court." 
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In this connection I might call your attention to the opinion of former Attor
ney-General Hogan, found in the Annual Report of ·the Attorney-General, 1914, 
Vol. 2, page 1275, in which he held: 

"\Vhen the probate court commits a girl to the girls' industrial school at 
Delaware, Ohio, the court may appoint a woman as special probation offi
cer to convey such girl to such institution, and the court may allow such 
woman so appointed such compensation as it sees fit within the limits pro
vided by section 1662, General Code." 

Reference is made to this opinion for the reason that it is advisable to have 
girls conveyed to the Girls' Industrial Home by women rather than men. 

1038. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWNSHIP TRUSTEES UPON COMPLAINT MUST AFFORD RELIEF IN 
PROPER CASES TO PERSONS IN SAID TOWNSHIP REGARDLESS 
OF LEGAL SETTLEMENT-UPON RE¥USAL OF TRUSTEES ANY 
ONE MAY FURNISH SAME, GIVING PROPER NOTICE AND TOWN
SHIP WILL BE LIABLE-HOW TOWNSHIP REIMBURSED. 

1. When complaint is made in a proper case to the township trustees, that a 
persoit tin the township requires public relief, it is the duty of the township trustees 
to afford such relief, even if such person has a legal settlement under the poor laws 
i1t an adjoining county. 

2. In such case, upon failure or refusal of the township trustees to afford such 
relief, any person can afford same, giving the notice required in section 3480 G. 
C., and such township shall be liable for the expense thereof and must look to the 
county of the perso1t's legal settlement for reimbursement therefor. 

CoLUMBUS, 0Hro, February 28, 1918. 

HoN. BENToN G. HAY, Prosecuting Attorney, Wooster, Ohio. 

DEAR SIR :-In your communication addressed to this office, asking for an 
opinion, you state: 

"Complaint was made to the township trustees of a township of this 
county that a person therein required public relief, but who had a legal 
settlement under the poor laws in an adjoining county. 

In a suit against the township trustees of said township in this county 
could the person who furnished the necessary relief legally recover from 
the township trustees of said township in this county, the reasonable value 
of the relief given? Or would the county commissioners of the adjoining 
county be the only officials legally liable for such relief? 

Upon such complaint being made to the township trustees in this 
county, are such trustees legally bound to furnish such pauper with relief 
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or pay for the same if furnished by some one else, notice having been 
given them, but said trustees not having authorized or ordered such re
lief?" 

The provisions of the General Code pertaining to the poor laws applicable to 
your question are found in sections 3476 et seq. G. C. Under section 3476 G. C. the 
trustees of the township in question have a duty imposed upon them under certain 
conditions to afford public support to persons therein who are in condition requir
ing it. I take it from the inquiry that complaint was duly made under section 
3480 G. C. and that the real question in your case arises from the fact that the 
person requiring the relief had a legal settlement under the poor laws in the ad
Joining county. 

The supreme court in Trustees v. \Vhite, 48 0. S. 577, was called upon to con
strue section 1491 R. S. and the succeeding sections of the poor laws, which are 
now found in the General Code as sections 3476 et seq. The sections read practic
ally the same then as they do now. 

Spear, ]., at p. 583, speaking of section 1494 R. S., now section 3480 G. C., as 
amended in 1878, which, while changed in some respects, remains now practically 
the same as it was at that time, says: 

"The conclusion upon the reason of the statute, therefore, would seem 
to follow that the discretion by the trustees applies to all services rendered 
and all relief afforded for which the township is made liable. There may 
be doubt as to the true construction of this feature of the statute, but we 
are of opinion that, under it, when notice is immediately given, the town
ship is liable for all relief and for services rendered, but if notice is not 
given within three days, the township is liable for only such relief and 
services as may be afforded after notice is given, and that in either case 
the township is liable only for such amount of money as the trustees deter
mine to be just and reasonable. In the performance of the duty enjoined, 
the trustees must pass upon all claims for relief afforded or services ren
dered, coming within the terms of the law. Claims for services or relief 
prior to notice, where notice is not given within three days, they have no 
jurisdiction to consider, the provision of the statute in that respect being 
mandatory upon them, as it would have been upon a court had a like claim 
been prosecuted under the former statute." · 

The court at p. 580 calls attention to the case of Trustees v. Ogden, 5 Ohio, 
23, where it was held under ·a statute which provided that where the trustees 
should receive notice from the overseers of the poor that any person, not having 
a legal settlement in the township, was in condition requiring temporary assistance, 
such trustees should, if in their opinion such person was in suffering condition, 
and requiring assistance from the township, direct the overseers to provide such 
relief. 

Continuing, Judge Spear said (p. 580): 

"The opinion of the trustees was not final, and any individual who, 
after notice to the overseers, should furnish necessary relief to such per
son, could have an action to recover the value of the same against the 
township. There was no direct provision in the statute authorizing pay
ment of such claim, but the court held that a promise might be implied. 
The decision turned upon the duty to carry into effect the object of the 
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law, there heing no language in the act clearly showing that the opinion of 
the trustees as to the necessity for public aid should be treated as conclu
sh·e." 
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The statute imposes a plain and express duty upon the township officers, and 
where complaint has been made in a proper case, it is mandatory upon them to 
afford relief. 

In the event that the trustees fail or refuse to afford relief in a proper case, 
after complaint, any person may afford such relief, notifying the trustees within 
three days after such relief is afforded, and the township then shall be liable for 
such relief, although, as provided in section 3480 G. C., the trustees or one of them 
may at any time order the discontinuance of such relief and escape liability for 
relief rendered thereafter. 

As the duty of affording relief is imposed upon the trustees of the township 
in which the pauper is found, it is my opinion that the right of action accruing to 
a person who in a proper case affords relief after the refusal or failure of the 
trustees so to do, is against the trustees of the township in which the pauper is 
found. If the pauper has a legal settlement in an adjoining county, the trustees of 
the township in which the person is found and where the relief was afforded 
would have a claim against and be entitled to reimbursement from the county in 
which the pauper had ~uch legal settlement. 

So answering your questions specifically, it is my opinion : 
1. That in a proper case the township trustees of the township in which the 

relief was afforded to the pauper would be the proper persons against whom to 
bring the action for the expense of rendering such relief. 

2. That upon complaint in a proper case it is the duty of the township trustees 
to furnish a pauper found within the township with relief. 

3. That in a proper case, and after complaint, where the township trustees 
have failed or refused to furnish a pauper with relief and due notice under the 
statute has been given to said trustees, any person can furnish such relief without 
any order of the trustees, and such township trustees are liable for the expense of 
such relief so afforded. 

1039. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 

APPROVAL OF BOND ISSUE, BARBERTON CITY SCHOOL DISTRICT
$30,000.00. 

CoLUMBUS, 0Hro, February 28, 1918. 

btdustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Barberton city school district, in the sum of $30,-
000.00, for the construction ancl equipment of a school building in said 
school district. 

I am just recently in receipt of a corrected transcript of the proceedings of 
the board of education of Barberton city school district relating to the above bond 
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issue. I have carefully examined said transcript and as a result of such examin
ation, I find that the proceedings relating to said bond issue are in conformity to 
the provisions of the General Code of Ohio relative to the issue and sale of bonds 
of this kind. 

I am therefore of the opinion that bonds coverning this issue will, when pre
pared according to bond form submitted and properly executed and delivered, 
constitute valid and subsisting obligations of Barberton city school district. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

1040. 

COUNTY COMMISSIONERS-DITCH IMPROVEMENT-JURISDICTION. 

The county commissioners acquire jurisdiction in a county ditch case or the 
improvement of a living stream, when they find in favor of said improvement, i1t 

accordance with section 6454 G. C., and such jurisdiction so acquired ca11110t there
after be lost. 

CoLUMBUS, OHIO, February 28, 1918. 

HoN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 
DEAR SIR :-On January 19, 1918, you addressed to this department the follow

ing request for opinion: 

"In the month of January, 1916, a petition was filed with the county 
auditor of Seneca county, Ohio, by approximately fifty land owners of the 
city of Tiffin, and by one party who owned land up stream and outside of 
the municipality, and by the city of Tiffin, by Walter K. Keppel, mayor, 
authorized to sign by action of city council on January 15, 1916; also a 
bond signed by five residents of the city of Tiffin for the purpose of improv
ing Rock Creek, by straightening, widening, altering, deepening, locating 
and constructing the channel of a creek or run known as Rock Creek, 
commencing at the Sandusky River in the city of Tiffin, and extending in 
a southeasterly direction to the corporation line of said city, and thence 
a short distance beyond said corporation line. 

This petition was filed under section 6447 of the General Code, and 
the signature of the city of Tiffin was affixed thereto by virtue of the 
authority given in section 6494 of the General Code. 

The county commissioners granted the petition and apportioned the 
assessments among the land owners living in the city of Tiffin, and also 
among a large number of land owners living beyond the corporation lim
its of said city, and upstream whose lands would be benefited by the pro
posed improvement. A large number of the land owners living beyond the 
corporation limits of the city and upstream filed an injunction suit in the 
court of common pleas on the ground that they would not be benefited in 
any way by the proposed improvement. The courts sustained the injunc
tion. This will so reduce the assessments that it will be necessary for the 
county commissioners very materially to shorten the line of the improve
ment. In fact, they cannot go further upstream now than the Circular 
street bridge within the city of Tiffin. The question arises whether the 
county commissioners, after having acquired jurisdiction by reason of the 
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improvement extending beyond the corporation of the city of Tiffin will 
lose that jurisdiction if the upstream terminus is so changed as to cause 
the entire improvement to be made within the corporation limits of the 
city of Tiffin, to be paid for only by residents of the city whose property 
will be benefited and by the city of Tiffin as a municipality. 

After looking at the statute carefully I have come to the conclusion 
that the county commissioners will lose jurisdiction in this matter by mak
ing such change, but before giving my opinion to the board of commis
sioners, I would like to have your advice in the matter." 

You assume in the above inquiry that by reason of the loss of a substantial 
part of the a~scssments, the collection of which had been enjoined, the commis
sioners are thereby authorized to change the beginning or terminus of the improve
ment to bring the cost within the amount remaining available, and that as to the 
assessments so enjoined, being those of the land owners benefited by the upper 
portion of the improvement, that portion may for that reason be abandoned. 

A distinction has been made between ditch improvements and river improve
ments, as to the power of the commissioners to change the termini, in two cases 
hereinafter cited. Your improvement is stated to be that of the channel of a creek 
known as Rock Creek, from which I take it to be the improvement of a living 
stream, aithough you provide for locating and constructing it. 

There is no provision in any statute in Ohio for locating and constructing a 
stream. Let it be assumed that the words "locating and constructing" are super
fluous; that Rock Creek is a living stream and that your proceeding is one under 
the statute for improving its channel, which is no doubt the fact. 

Two questions will arise; one as to whether the language of the statute permit
ting the change of the termini of a ditch applies at all to the improvement of the 
channel of a stream; the other-if it does so-can the change be made at the time 
and in the manner suggested in your inquiry? 

The first of the cases above alluded to, holding that it cannot be done, is by thp 
court oi common picas of Hardin county: 

Abel v. Commissioners, 6 N. P., 349. 

The syllabus is : 

"The board of county commtsstoners in a proceeding under the ditch 
laws for the improvement of a river, have no authority to change the 
termini designated in the petition for such improvement." 

Dow, ]., holds that the commissioners have not the power because in section 
4448 R. S. (now 6443 G. C.), in which both ditch improvements and river improve
ments are included, the express language of the statute only permits the change of 
termini in the case of a ditch. 

The next case, which was subsequent to that, is from the Franklin county 
common pleas court, decided in 1~ 

Gease v. Carlisle, 15 0. D., 435. 

The syllabus reads: 

"County commissioners are authorized by R. S. 4448 to change the 
termini of ditches, drains and artificial water courses, if the object of the 
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improvement will be better accomplished thereby; but as to the termini of 
rivers, creeks, runs and natural water courses, they have no such power." 

Dillon, ]., says on page 438: 

"There was an evident purpose in providing that the comm1ss1oners 
could change the termini of any ditch, drain or water course, and express
ly omitting that power with reference to a river, creek or run. That pur
pose evidently is based upon two considerations: First, that a river, creek 
or natural run has its termini already fixed by nature and it would be ab
surd to say that the commissioners might change the termini thereof. 
A second consideration is that as to a ditch or other artificial body to be 
established it may be apparent to the commissioners that the judgment 
of the petitioner is not at all conclusive as to the manner in which the land 
should be drained, and that upon a hearing the commissioners might find 
that the purpose would be more fully accomplished by a change of pro
posed termini. I am of opinion, therefore, that the commissioners have 
only power to change the termini of a ditch, a drain or artificial water 
course, that as to any river, creek, run or natural water course they have 
no such power." 

This department has already expressed its opinion contrary to that announced 
in the above two decisions in Opinion No. 97 rendered March 10, 1917, to Hon. 
Thomas F. Hudson, prosecuting attorney of Clark county. The reason for such 
conclusion will be here re-stated. 

It is a question of the construction of section 6443 G. C., which section is as 
follows: 

"The board of county commissioners, at a regular or called session, when 
necessary to drain any lots, lands, public or corporate road or railroad, 
and it will be conducive to public health, convenience or welfare, in the 
manner provided in this chapter, may cause to be located and constructed, 
straightened, widened, altered, deepened, boxed or tiled, a ditch, drain or 
water course, or box or tile part thereof, or cause the channel of a river, 
creek or run, or part thereof, within such county, to be improved by straight
ening, widening, deepening, or changing it, or by removing from adjacent 
lands timber, brush, trees or other substance liable to obstruct it. The 
commissioners may change either terminus of a ditch before its final loca
tion, if the object of the improvement will be better accomplished thereby." 

If this section were the original enactment I should agree with the construction 
placed upon it. above as necessarily following from the language used. It is, how
ever, a part of a re-enactment and re-arrangement of former sections with no apparent 
intention of changing the effect of the language originally used in them. The whole of 
the matter contained in this section was originally enacted in 1871. 

68 0. L., p. 60. 

It is entitled, "An act relating to ditches," and consists of twenty-seven sec
tions. Section 2 contains the following: 

"That before the commissioners shall establish any ditch, there shall be 
filed with the auditor of such county, a petition signed by one or more of 
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the land owners whose lands will be assessed for the expense of the same, 
setting forth the necessity thereof, with a general description of the pro
posed starting point, route, terminus, * * *" 

Section 25 contains the following: 

"This act shall be construed to extend to, and include the straighten
ing of streams and water courses to which the same may be applicable." 
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Kow from this it is perfectly apparent that if it be practicable to change the 
termini of the improvement of a stream the same as that of a ditch, the commis
sioners were authorized to make the change. 

Reverting to the reasoning of Judge Dillon, quoted above, that it is not so 
practicable, he says: First, it is because the stream already has termini fixed by 
nature, and it would be absurd to say the commissioners might change the same. 
However, it is the termini of the improvement of a part of the channel that they 
propose to change and not at all the termini of the creek, so that this criticism 
falls. The termini means the two ends, where they start and where they stop, and 
these are not at all intended necessarily to be coincident with the source and the mouth 
of the stream. Of course, in the case of a ditch where they originally make it, it 
is different. There is nothing there except as they create it and the termini are 
where they start and where they stop. 

His second reason is that it may be apparent to the commissioners that the 
judgment of the petitioner is not conclusive as to the manner in which the land 
should be drained and that upon a hearing the commissioners might find that the 
purpose would be more fully accomplished by a change of the proposed termini. 
Just why that would not be equally true as to a river improvement when we con
sider as above that it is the improvement that we are considering, not the stream, 
no body can make apparent. 

This statute remained in that form without change for twelve years, during all 
of which time a river improvement in that respect was a ditch, or the samf' as a 
ditch. The river improvement had all the incidents of a ditch improvement, 
undoubtedly including the right of the commissioners to change the termini. It 
was next re-enacted April 11, 1883. 

80 0. L., page 109. 

At this time it took substantially its pr~s~nt form so far as this question is con
cerned. Although the provisions above referred to of the act of 1871 were incorpo
rated in section 4447 R. S., which provided, as 6443 G. C. now does, that the com
missioners "in the manner prodded in this chapter, etc., may cause to be located 
and constructed * * any ditch * * or cause the channel of a river, creek or run, 
or part thereof, to be improved by straightening, etc.", the words "in the manner 
provided in this chapter" arc significant. They undoubtedly apply to both kinds of 
improvements. That is, you could construct a ditch in the manner provided in this 
chapter and you could improve the channel in the manner provided in this chapter 
and undoubtedly the legislature intended and the people of the state understood that 
these words, so far as the channel improvement was concerned, would take the place 
of the provision that the act ~houlcl be construed to include the improvement of 
streams as in the original act. The word "clitch" has hecn kept in the statutes with 
rderence to the change of termini l1ecause it was originally there, and the legis
lature has not seen fit to change it in any of the amendments or re-enactments. It 
originally applied to streams, and there is no evidence of any intention ever to take 
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streams out of its application. Besides, in several sections in the chapter, in its 
present form, "ditch" must be held to include stream, for instance, the provisions 
in reference to appeal. It, therefore, still does apply to streams. 

It being established that the commissioners have the power to change the 
terminus of a stream improvement, we come to the consideration of the other ques
tion, whether they may do it under the circumstances and at the time and for the 
purpose suggested in your inquiry. 

The first significant thing that strikes the attention is the expression in the 
statute itself granting the authority to make the change. It is to be "before its final 
location." This is immediately followed by the reason for which the change may 
be made, which is "if the object of the improvement will be better accomplished 
thereby." 

In your case you must have passed the time that the statute permits the change 
to be made. I do not assume to pass upon your actual case without the record be
fore me, but as you state the assessments have been enjoined, it follows that they 
must have been made. The assessments cannot be made until after the final loca
tion of the improvement. This finding for the improvement is provided for by 
section 6454 G. C., which in the case of such finding requires the county commis
sioners to cause to be entered on their journal an order directing the county sur
veyor to go upon the line described in the petition and survey and level it, etc., and 
section 6455 G. C. provides that they shall further direct him to make and return 
a schedule of the lots and lands, and public or corporate roads that will be bene
fited, with an apportionment of the cost of location and labor of constructing the 
improvement, in money, according to the benefits which will result to each. Sec
tion 6457 G. C. provides for a review of this apportionment by the surveyor to be 
made by the commissioners. 

All this is after the finding by the commissioners in favor of the improvement 
and must precede the bringing of injunction proceedings to restrain the assess
ment. Therefore, you must have passed the time when the commissioners can 
change the terminus. You do not propose to make the change because the object 
of the improvement will be better accomplished, but for other reasons, because by 
thb injunction you are prevented from having the funds to make the improvement. 

This practically answers your question. The commissioners have no power to 
change the termini of this improvement. The form of your question, however, is 
as to whether they have lost jurisdiction. The answer to the question in this form 
is the statement of a well established legal principle. Jurisdiction once lawfully 
and properly acquired is not lost by the occurrence of subsequent events, but con
tinues until it has been exercised. So that the categorical answer to your question 
is in the negative. 

As to the course the commissioners are required to take in this situation, I am 
not asked and do not volunteer a solution. Very truly yours, 

1041. 

JosEPH McGHEE, 
Attort~ey-General. 

COUNCIL MAY MAKE APPLICATION FOR TRANSFER OF SURPLUS 
FU~D ARISING FR01f OPERATION OF GAS PLANT TO ANY OTHER 
FUND-ALSO HAS AUTHORITY TO PROVIDE FOR THE INVEST
:\IENT OF SUCH SURPLUS IX PROPER SECURITIES. 

Uuder authority of section 2296 ct seq. Geueral Code, the cozmcil of a uwnic
ipality may make application to the court of common pleas of the county to transfer 
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the surplus arising from the operation of a gas plallt by such municipality to a1~Y 
other fund, or to a new fulld, of the municipalit;;, and such funds call the11 be used 
for the purposes of the fund to which they are transferred. 

The council of a mrmicipal corporation has authority to provide for the illvest
mcnt of the surplus mone:;s arising from the operation of a municipal gas planf; 
in proper securities. fVhat are proper securities is not determined. 

CoLCMBcs, 0Hro, February 28, 1918. 

Bureau of llzspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEMEX:-Your letter of January 18, 1918, is received, in which you sub
mit the following statement of facts and inquiries: 

"The city of Lancaster maintains a gas department. ·while they are 
the owners of a couple of moderate sized wells, the great volume of their 
gas is purchased from another company and sold by the department to the 
consumers. The department has no bonded indebtedness for gas improve
ments or purposes and has been operating at a profit and the director of 
service in charge of the department has accumulated a surplus of ap
proximately $90,000.00, 1which has been invested in interest hearing bonds, 
which bonds are in the custody of the city treasurer. 

Question 1. Is there any legal authority for the purchase of such in
vestments? 

Question 2. 'can the surplus of the gas department be used by the 
municipality for other purposes?" 

Your second question will be considered first. 
Section 3799, General' Code, authorizes council by three-fourths vote, to trans

fer funds raised by taxation. The funds now in question are not raised from 
taxation and, therefore,, this section does not apply. This section provides: 

"By the votes of three-fourths of all the members elected thereto, and 
the approval of the mayor, the council may at any time transfer all or a 
portion of one fund, or a balance remaining therein, except the proceeds 
of a special levy, bond issue or loan, to the credit of one or more funds, 
but there shall be no such transfer except among funds raised by taxa
tion * * *." 

Section 5654, General Code, provides : 

"\Vhen there is in the treasury of any city, village, county, township 
or school district, a surplus of . the proceeds of a special tax, or of the 
proceeds of a loan for a special purpose, which is not needed for the pur
pose for which the tax was levied, or the loan made, it may be transferred 
to the general fund by an order of the proper authorities entered on their 
minutes." 

The fund now in question was not raised by a special tax or by a 'loan for a 
special purpose. This section does not, therefore, apply. 

Section 2296, G. C., provides : 

"The county commissioners, township trustees, the board of education 
of a school district, or the council, or other board having the legislative 

12-Yol. I-.A. G. 
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power of a municipality, may transfer public funds, except the proceeds 
or balances of special levies, loans or bond issues, under their supervision, 
from one fund to another, or to a new fund created under their respective 
supervision, in the manner hereafter provided, which shall be in addition 
to all other procedure now provided by law." 

Section 2297, General Code, provides : 

"A resolution of ,such officers or board shall be tluly passed by a ma
jority of all the members thereof, declaring the necessity therefor, and 
such officers or board shall file a petition in the court of common pleas of 
the county in which the funds are held. * * *" 

Here follows provision as to the petition and the following sections provide 
for notice, the hearing and the finding of the court. 

A transfer of the funds in question may be made under the above sections and 
then used by the city for other purposes. 

Section 3618-1, General Code, authorizes a municipal corporation to own and 
operate a gas plant and to furnish the product to the municipality and its inhabitants. 
This section reads in part : 

"That any municipal corporation owning a municipal gas plant or 
system of gas distribution shall have the power to purchase gas, natural or 
artificial, and to furnish the same to said municipality and the inhabitants 
thereof for the purpose of light, power and heat. * * *" 

The above section does not provide for the disposition of surplus funds. Sec
tion 3959, General Code, provides what shall be done with the surplus of the water
works. There is no such provision as to gas plants. 

Therefore, under authority of sections 2296 et seq., General Code, the council 
of a municipality may make application to the court of common pleas of the 
county to transfer the surplus arising from the operation of a gas plant by such 
municipality to any other fund, or to a new fund, of the municipality and such 
funds then can be used for the purposes of the fund to which they are trans-
ferred. -

Your second question is as to the right of the municipality to invest the pur
plus in interest-paying bonds. 

The only specific authority of statute for a municipality to make investment 
of its funds is granted to the trustees of the sinking fund by section 4514 General 
Code. 

This section provides : 

"The trustees of the sinking fund shall invest all moneys received by 
them in bonds of the United ~tates, the state of Ohio, or of any municipal 
corporation, school, township or county bonds, in such state, and hold in 
reserve only such sums as may be needed for effecting the terms of this 
title. All interest received by .them shall be reinvested in like manner." 

It appears from your letter that the investment was made through the city 
treasurer and not by the sinking fund trustees. · 
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Section 4294, General Code, provides: 

"Upon giving bond as required by council, the treasurer may, by and 
with the consent of his bondsmen, deposit all funds and public moneys of 
which he has charge in such bank or banks, situated within the county, 
which may seem best for the protection of such funds. * * *" 
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Section 4295, General Code, provides for the deposit of funds by the munic
ipality, and section 4515, General Code, covers the deposit by the trustees of the 
sinking fund. These do not cover investments. 

At section 2163 of :\IcQuillin on "11unicipal Corporations," it is stated: 

"Seldom have municipal corporations surplus moneys for loan or in
vestment. But where such a condition of affairs presents itself, the munic
ipality has power to loan or invest in proper securities, unless it should be 
forbidden by statute. However, where a statute provided that towns 
could appropriate certain public moneys to public objects of expenditure 
and to no other purpose, it was held to be a violation of the statute for a 
town to distribute such moneys among its inhabitants, receiving therefor 
their individual notes. So while a municipal corporation may loan its 
accumulated sinking fund, it is not empowered to loan funds raised for 
special purposes." 

At page 1562 of volume 28 of Cyc., it is said: 

"Surplus money in a municipal treasury, not appropriated for immediate 
payment, may be loaned or invested by the municipality, until needed for 
municipal use, at any lawful rate of interest which may be agreed upon, 
and a borrower will not be heard to set up the want of corporate power 
to make his loan." 

It appears from the above authorities that municipalities may loan their funds 
in proper securities, unless it should be forbidden by statute. 

There is no specific provision in the statutes of Ohio which would prohibit the 
investment of funds. The only express provision for such power is that found in 
section 4514 General Code. 

Section 4240, General Code, provides : 

"The council shall have the management and control of the finances 
and property of the corporation, except as may be otherwise provided, and 
have such other powers and perform such other duties as may be con
ferred by law." 

The above section gives council the control and management of the finances 
of the municipality. Under the above authority council could authorize the in
vestment of funds in proper securities. What would be proper securities should 
be determined as to each particular security or investment. A proper security would 
be such as are enumerated·in section 4514 General Code. 

Investment in securities of a private corporation would raise a constitutional 
question. This need not now be considered. 

It is my opinion that council would have 
the funds in proper securities. 

authority to make an investment of 
Very truly yours, 

Josr.PH McGHEE, 
Attorney-General. 
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1042. 

COUNTY CO:\UIISSIONERS HAVE NO AUTHORITY TO HIRE SHERIFF'S 
MACHINE FOR HIS OWN USE IX PERFOR:\lANCE OF HIS DUTIES 
-::\IA Y REI:\IBURSE HDI-SCHOOL BOARD-WHE~ ONE OF TWO 
NEWLY ELECTED :\IE::\IBERS DOES NOT QUALIFY A VACA~CY 
EXISTS-HOW SUCH VACANCY :FILLED. 

The county commissioners have no authority to hire the sheriff's machine for 
the use of the sheriff in the performance of his official business, but that the con~r 
missioners, under authority of section 2997, may make allowance to the sheriff to 
reimburse him for the expense of using his ow1t machine for public business. 

Two new members were to be elected, at a November election, to the township 
school board. One of the retiring members rm~ for re-election but was defeated. 
The other retiring member did not run for re-election. Two new members were 
elected. One of the two ·new members moved away and did not qualify. 

HELD, that a vacancy exists and such vacancy should be filled by the board 
of education as provided by section 4748 G. C. 

CoLUMBus, OHIO, February 28, 1918. 

HoN. ROGER D. HAY, Prosecuting Attorney, Defiance, Ohio. 

DEAR SIR :-1 have your letter of February 7, 1918, submitting two questions. 
The first question submitted reads: 

"The county commissioners, acting on an opinion received from the 
attorney-general's office December 9, 1911, passed a resolution to allow 
the sheriff fifteen cents per mile for every mile traveled in carrying out 
the duties imposed upon him by law, said sheriff to file bills and the same 
allowed and paid as provided by law. The sheriff is using his own auto
mobile and in order not to !violate the law asks for an opinion. The county 
commissioners purchased an automobile under an act passed by the last 
legislature but owing to the volume of business could not use the same in 
conjunction with the sheriff. Therefore, they thought it advisable and 
for the best interests of the county to allow the sheriff to use his own car 
and charge a rate within reason for the upkeep of said machine. 

Please advise us if his proceeding is regular and in conformity to 
the laws of the state of Ohio and opinions rendered by the attorney-gen
eral." 

Your first question was fully discussed in an opinion of this department, N" o. 
876, rendered December 19, 1917, to Hon. Chester Pendleton, ~prosecuting attorney, 
Findlay, Ohio, copy of which opinion is hereto attached. It will be noted that in 
this opinion it was held that: 

"The county commissioners have no authority to hire the sheriff's ma
chine for the use of the sheriff in the performance of his official business, 
but that the commissioners, under authority of section 2997, may make al
lowance to the sheriff to reimburse him for the expense of using his own 
machine for public business." 

Your second question reads : 

"At the ~ovember election last, the Delaware township school board 
elected two new members, three old members holding over. One old 
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member did not run for re-election, another old member ran for re-elec
tion and was defeated and two new members were elected. 

One of the two new members moved away and did not qualify. This 
leaves the three who are holding over and one of the newly elected mem
bers composing said force. Has the board the power to appoint the fifth 
member or which one of the old board retains his seat, the member who 
ran for re-election and was defeated or the old member whose time ex
pired and did not make the race?" 
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In this case it is impossible to determine whether the newly elected member, 
who failed to qualify, was elected to succeed the old member who did not run for 
re-election, or the old member who ran for re-election and was defeated. It has 
been frequently held by this department that in such cases a vacancy exists. 

Section 4748 of the General Code reads: 

"A vacancy in any board of education may be caused by death, non
residence, resignation, removal from office, failure of a person elected or 
appointed to qualify within ten days after the organization of the board or 
of his appointment, removal from the district or ahsf'nce from meetings 
of the board for a period of ninety days, i"f such absence is caused by 
reasons declared insufficient by a two-thirds vote of the remaining mem
bers of the board, which vote must be taken and entered upon the records 
of the board not less than thirty days after such absence. Any such va
cancy shall be filled by the board at its next regular or special meeting, or 
as soon thereafter as possible, by election for the unexpired term. A ma
jority vote of all the remaining members of the board may fill any such 
vacancy." 

It will be noted from the above section that where a vacancy is caused hy the 
"failure of a person elected or appointed to qualify within ten days after the or
ganization of the board," such vacancy shall be filled by the board by election for 
the unexpired term and a majority vote of all the remaining members of the board 
is necessary. A vacancy existing in the case you submit is one caused by failure 
to qualify and therefore the manner of filling such vacancy, as outlined in section 
4748, has application here. This unexpired term would be the remainder of the 
full four-year term. 

Very truly yours, 
JOSEPH 1fcGHEE, 

A ttorney-Ge1;cral. 

1043. 

TOWNSHIP TRUSTEES-BY WHAT JL'STICE OF THE PEACE VA
CAXCY IX SAID OFFICE FILLED-"OLDEST CO).I:\IISSIOX" AS L'SED 
IX SECTIOX 3262 DEFlXED. 

1. The phrase "oldest commissio11/' as used in section 3262 G. C., mea11s the 
existi11g commission of earliest date. 

2. TVhm the commission of two or more justices of the peace bear the same 
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date, the justice oldest in years is tlze proper official to appoint a suitable person to 
fill a vaca11cy in a. board of towns/zip trustees. 

CoLUMBUS, OHIO, February 28, 1918. 

HoN. HENRY \V. CHERRINGTON, Prosecutillg Attorney, Gallipolis, Ohio. 

DEAR SIR :-Under date of February 22 you wrote me as follows: 

"In Huntington township, Gallia county, Ohio, there is a vacancy in 
the board of township trustees. One justice of the peace of the township 
has been the holder of a commission as such for eighteen years continuously. 
Another justice of the peace has been the holder of a commission as such 
for a number of years less than eighteen. The dates of the commissions 
under which these two justices of the peace are now holding office are 
the same. The justice of the peace who has held the office for the lesser 
number of years is the older man of the two. A construction of section 
3262 G. C. is involved. Which justice of the peace has the power to ap
point a suitable person to fill the vacancy in the board?" 

Section 3262 G. C. provides : 

"\Vhen for any cause a township is without a board of trustees or 
there is a vacancy in such board, the justice of the peace of such township 
holding the oldest commission, or in case fhe commission ·of two or more 
of such justices bear even date, the justice oldest in years, shall appoint a 
suitable person or persons, having the qualifications of electors in the 
township to fill such vacancy or vacancies for the unexpired term." 

This department has a number of times construed· what the term "oldest com
mission means in this section, and in an opinion rendered by my predecessor, Hon. 
Edward C. Turner, on April 8, 1915, to Ron. Harold W. Houston, and found in 
Vol. I of the opinions of the attorney-general for 1915, p. 411, the following lan
guage is used : 

"The word 'commission', as here used has reference to a live commis
sion, that is to say, after the term of ta commission has expired, it ceases 
to be a commission within the meaning of the terms of this statute. This 
view is strengthened by the provision of the above quoted section of the 
statute in case two commissions are of even date and is in accord with the 
former holding of my predecessor, Ron. U. G. Denman, under date of 
February 1, 1910, as follows: 

'I beg to advise that under date of August 8, 1906, this department 
rendered an opinion to the secretary of state in which it was held that sec
tion 1452, which provides that the justice of, the peace "holding the oldest 
commission," in case of vacancy in. the office of township trustees, shall 
fill the same by appointment, does not refer to a! commission earlier than 
the one under which the justice is now holding offi'ce, and it is entirely 
immaterial as to what terms were served or commissions held by either 
justice prior to the current year.'" 

So in the case of vacancy in the board of trustees, on the question of which 
justice of the peace is the holder of the oldest commission, an examination is to 
be made of the date of the existing commissions of the justices of the peace, and 
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the mere fact that a justice has held the office of justice of the peace for a great 
number of years has no bearing upon the case. 

In your communication you state that the dates of the commissions, under 
which the two justices of the peace are now holding office, are the same. This 
situation is taken care of by the express language of section 3262, supra, wherein 
provision is made that: 

"* * * in case the commission of two or more of such justices bear 
even date, the justice oldest in years, shall appoint a suitable person or 
persons * * *." 

So in the case of Huntington township the justice of the peace who is the 
older man, notwithstanding that he has held office a lesser number of years than 
the other justice, is the proper justice to make the appointment for the vacancy 
that exists in the board of township trustees. 

Very truly yours, 
]OSEPH :\lcGHEE, 

A ttornc::;-Gencral. 

1044. 

BOARD OF STATE CHARITIES IS NOT REQUIRED TO PROSECUTE 
IXSTITUTIONS FOR VIOLATION OF SECTIOX 1352-1 RELATING 
TO SOLICITIXG MOXEY, ETC., WITHOUT CERTIFICATE OF BOARD. 

There is no statutory duty imposed upon tlze board of state charities to prose
cute violation of section 1352-1 G. C. for receiving children or solicitilzg money 011 

behalf of an institution not having the certificate of the board, enabling it to assume 
tlze care of children, but in the nature of the case it is appropriate for the depart
ment to enforce the ubervcmce of this law and inaugurate prosecution for its viola
tion. 

CoLL":I!Bt:s, OHIO, :\larch 4, 1918. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN :-On February 13, 1918, you addressed to this department the fol
lowing communication and inquiry: 

"I call your attention to the attached copy of a report made by :\Iiss 
Eaton, assistant director of the children's welfare department of this 
board, relative to the Kinder Freund Gesellshaft. This is another case 
where lack of certification, as prescribed by section 1352-1 G. C., fails to 
secure obedience to the law by the parties concerned. It appears thitt 
Rev. George Eyler is the principal offender. 

\Ve are referring this matter to you for counsel as to whether we 
should, under the circumstances, undertake prosecution for failure to ob
serve the restrictions 1imposed by said section of the General Code. 

A number of institutions and agencies in Cleveland, as well as else
where, have abided by our recommendations and now they feel that the 
state should possess power to suppress the activities of uncertified agencies 
in their midst, inasmuch as the state has vested authority in one of its de
partments to issue a form of license under the title of certification. 
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Our investigators are beginning to feel that much of their work is in 
vain, so long as there is an open violation of the 1action of the board rela
tive to such institutions and agencies. 

We understand that, as a state department, we cannot employ any 
- legal counsel except that assigned by you, in case prosecution should be 

attempted by us. We therefore hope that you may see your way clear 
to afford such assistance as will protect the findings of our board. 
- Perhaps this communication had better be put in the form of a query, 

as follows: 
I 

Is it the duty of the board of state charities to prosecute the executive 
officers of non-certified agencies who continue 'to disregard the findings of 
the board of state charities? If not, who should?" 

Upon a full reading of the above communication and the attached report, it 
would seem that you might desire rather more than a mere categorical answer to 
the question in which you epitomize your inquiry. 

Only one section of the General Code seems necessary to be considered in 
view of the fact that other opinions addressed to you treat rather fully upon the 
subject of the jurisdiction of the juvenile court. 

Section 1352-1. This section provides that your board shall pass upon the 
fitness of all institutions involved, and make an annual report showing the condi
tion, management and competency, adequately to care for children, the system of 
visitation employed for children placed in private homes, and such other facts as 
the board requires, and then provides for your issuing a certificate upon being sat
isfied in reference to the fitness of the applicant. It then proceeds with a provision 
that no child shall be committed by the juvenile court to an association not having 
such certificate. The section closes with a penalty for its violation, which is as 
follows: 

"Any person who receives children, or receives or solicits money on 
behalf of such an institution, corporation or association, not so certified, 
or whose certificate has been revoked, shall be guilty of a misdemeanor, 
and fined not less than $5.00 nor more than $500.00." 

It has been heretofore noted that section 1683-1 G. C. provides for jurisdic
tion in \the juvenile court for offenses against minors below a certain age, so that 
if the offense above defined be an offense in any given case against such· minor, 
the juvenile court would have at least concurrent jurisdiction in its prosecution. 
This offense, however, seems not to be an offense against any particular infant 
committed to such institution, but rather an offense against the state. The com
mitment of a given child to a given institution might be the best possible thing 
for 'its welfare, and might open the door and point the way to :fame and fortune 
for such infant, and yet the act would be none the less an offense against the state, 
because an infraction of its law. The object of the law is to afford every security 
for the welfare of unfortunate children in general, and like aU laws, is intended 
to command universal obedience. 

It is therefore submitted that the offense above defined, not being an infrac
tion of any of the statutes enumerated in section 1683-1, and not being !an offense 
against minors, should be prosecuted in the criminal courts than the juvenile 
court. 

Referring to the specific inquiry made by you as to your duty, no statute is 
found requiring you to institute such prosecution, so far as the affirmative statutory 
requirements are concerned. This is simply a criminal offense to be punished as 
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other such offenses. However, the law does not execute itself; it must be set in 
motion either by public officials, or private individuals. Any individual who took 
enough interest to do so could inaugurate a prosecution for violation of this 
statute by making a charge in the form of an affidavit against the offender, and 
causing his arrest, or _it might be done by the prosecuting attorney of any county 
in which it occurs, by bringing witnesses before the grand jury and causing an 
indictment. 

The trust reposed in your department, the authority given you by the statute, 
and the general nature .of your functions and duties are such as make it proper for 
you to interest yourself in the enforcement of this law, which you could do either 
by making affidavit and instituting prosecution before a magistrate in the proper 
county, or by furnishing names of witnesses to the prosecuting attorney and re
questing him to bring the matter before the grand jury. 

This department stands ready to co-operate with you in the enforcement of 
the law, and to assist in the iniation and conduct of prosecutions whenever neces
sary. 

1045. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF RESOLUTIOXS FOR ROAD DIPROVE:\rEKT IN JEFFER
SON', ASHLAXD, HARRISO~ AXD FAIRFIELD COUXTIES. 

CoLUMBUS, Omo, March 5, 1918. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I am in rectipt of communication from you, transmitting for ex

amination final resolutions relating to the following inter-county highway improve
ments: 

Jefferson County-Ohio River road, Sec. J, I. C. H. No. 7, Pet. No. 
2539. 

Ashland County-Ashland-Xorwalk road, Sec. A, I. C. H. No. 142, 
Pet. X o. 2035. 

Ashland County--Savannah-Vermilion road, Sec. G, I. C. H. Xo. 149, 
Pet. No. 2040. 

Harrison County-Dennison-Cadiz road, Sec. D, I. C. H. X o. 370, Pet. 
No. 2454. 

Ashland County-Ashland-Wooster road, Sec. A, I. C. H. Xo. 141, 
Pet. K o. 2030. 

Fairfield County-Logan-Lancaster road, Sec. E, I. C. H. 360, Pet. 
No. 2321. 

I find said resolutions to be in regular form and am therefore ·returning same 
with my approval endorsed thereon, in accordance with the provisions of section 
1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1046. 

HOW FIXES AXD COSTS ASSESSED BY :MAYOR FOR VIOLATION OF 
:MUNICIPAL ORDIXAXCES, AXD IN STATE CASES, :\lAY BE COL
LECTED WHEX :\IAYOR DOES XOT ACT. 

A ma:ror is without authority to allow fines and costs in cases to go unpaid and 
if he does so, such fines and costs may be recovered as follows: 

In cases of violations of mztnicipal ordinances, recovery can be had i1~ Ilk 
name of the corporation, \as provided in sections 4561 and 4562 of the General Code, 
but these suits must be commenced within one year after the violation of thel 
ordilzance. 

In the case of a violation of an ordinance, where resort cannot be had to these 
sections, and in state cases, mandamus will lie against the mayor, at tfze instanc'e1 

of the interested party, to compel him to issue execution on the judgment for fines. 
At the instance of the officers to whom costs in these cases are due, mandamus 
will also lie against such mayor to compel the issuance of the execution to collect 
the costs in "these cases. 

CoLUMBUS, 0Hro, :\larch 5, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 ,'have your letter as follows: 

"The mayor of a municipality of this state has in a number of cases 
imposed a sentence, consisting of fines and costs, and without any notation 
of suspending the sentence or other notation, allows the person thus sen
tenced to walk out without payment of such fines and costs, which still re
main unpaid. 

Question 1. Is there any authority of law which would grant a mayor 
power to allow such non-payment? , 

Question 2. If the persons thus sentenced can be reached, can collec
tion still be legally made?" 

Sections 13717, 13718 and 13719 of the General Code read: .... 
"Sec. 13717. When a fine is the whole or a part of a sentence, the 

court or magistrate may order that the person sentenced remain impris
oned in jail until such fine and costs are paid, or secured to be paid, or he 
is otherwise legally discharged, provided that the person so imprisoned 
shall receive credit upon such fine and costs at the rate of sixty cents per 
day for each day's imprisonment." 

"Sec. 13718. \Vhen a magistrate or court renders judgment for a fine, 
an execution may issue for such judgment and the costs of prosecution, to 
be levied on the property, ·or, in default thereof, upon the body of the de
fendant. The officer holding such writ may arrest such defendant in any 
county and1 commit him to the jail of the county in which such writ issued, 
until such fine and costs are paid, or secured to be paid, or he is other
wise legally discharged." 

"Sec. 13719. An execution, as provided in the next preceding sec
tion, may issue to the sheriff of any county in which the defendant resides, 
is found or has property, and the sheriff shall execute the writ. If the 
defendant is taken, the sheriff shall commit lhim to the jail of the county 
in which the writ issued, and deliver a certified copy of the writ to the 
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sheriff of such county, who shall detain the offender until he is discharged 
as provided in such section." 

Section 42i0 of the General Code reads : 

363 

"All fines and forfeitures collected by the mayor, or which in any 
manner comes into his hands, and all moneys received by him in his official 
capacity, other than his fees of office, shall be by him paid into the treas
ury of the corporation weekly. At the first regular meeting of the coun
cil in each and every month, he shall submit a full statement of all such 
moneys received, from whom and for what purpose received, and when 
paid over. All fines, penalties and forfeitures collected by him in state 
cases shall be by him paid over to the county treasury monthly." 

Section 123i8 of the General Code reads : 

"Unless otherwise required by law, an officer who collects a fine, shall 
pay it into the treasury of the county in which such fine was assessed, 
to the credit of the county general fund within twenty days after the re
ceipt thereof, take the treasurer's duplicate receipts therefor and forth
with deposit one of them with the county auditor." 

From these sections it is clear that when the mayor has found a defendant 
guilty and assessed the fine, it is his duty to collect the same, and if such fine is 
for the violation of an ordinance, pay it into the city treasury; if for the violation 
of a state law, into the county treasury. The city, therefore, has an interest in col
lecting the fine for the violation of ordinances and the county is an interested 
party in the collection of fines for the violation of state laws before the mayor. 

There is no authority in law for a mayor refusing to collect these fines and 
costs. If he does so refuse, collection can be made in one of two different ways. 
First, mandamus will lie at the instance of the county, city or officer claiming fees, 
depending upon whether an effort is being made to collect state fines, municipal 
fines or costs. 

In Bailey on Habeas Corpus, in the discussion of the subject of mandamus, I 
find the following: 

"Sec. 209. The general rule has been stated that mandamus will not 
lie where the party has another adequate remedy, but this rule has no 
application where the purpose of the writ is to set inferior courts in mo
tion. In such cases mandamus will be allowed irrespective of the question 
whether the party has or has not another remedy. * * *" 

"Sec. 212. * * * And where a court, whose duty it is to issue 
executions upon judgments (instead of clerk of a court), refuses after an 
ineffectual appeal from its judgment to issue an execution thereon, man
damus will lie to compel it to do so." 

"Sec. 223. The same general rules apply to proceedings in justices' 
as in inferior courts. Such courts may be compelled to mandamus to pro
ceed to the performance of their duties, and determine matters which are 
brought before them and which are within their jurisdiction. * * * 
Also to issue an execution upon a judgment; and generally to do and per
form all acts that are ministerial in their nature." 



364 OPIXIO:\S 

In cases where the fines have been assessed for violations of ordinances, re. 
covery. may also be had as provided in section 4561 and section 4562 of the Gen
eral Code, as follows: 

"Sec. 4561. Fines, penalties and forfeitures may, in all cases, and in 
addition to any other mode provided, be recovered by suit or action before 
any justice of the peace, or other court of competent jurisdiction, in the 
name of the proper municipal corporation, and for its use. In any suit o·r 
action where pleading is necessary, it shall be suffi:cient if the petition sets 
forth generally the amount claimed to be due in respect of the violation 
of the by-law or ordinance, referring to its title, and the date of its adop
tion or passage, and showing, as near as may be practicable, 'the true time 
of the alleged violation." 

"Sec. 4562. Suits or prosecutions for the recovery of fines, penalties, 
or forfeitures, or for the commission of any offense made punishable by 
any by-law or ordinance of any municipal corporation, shall be com
menced within one year after the violation of the ordinance, or commis
sion of the offense, and not afterward." 

From a consideration of these sections and authorities it is my opmwn that 
the mayor you refer to is without authority to allow the fines and costs in these 
cases to go unpaid. In the case of violations of municipal ordinances, recovery 
can be had i'n the name of the corporation, as provided in sections 4561 and 4562 
of the General Code, but these suits must be commenced within one year aftei; 
the violation of the ordinance. In the case of a violation of an ordinance, where 
resort cannot be had to these sections, and in state cases, mandamus will lie against 
the mayor, at the instance of the interested party, to compel him to issue execu
tion on the judgment for fines. At the instance of the officers to whom costs in 
these· cases are due, mandamus will also lie against such mayor to compel the 
issuance of the execution to collect the costs in these cases. 

1047. 

Very truly yours, 
. jOSEPH ::\IcGHEE, 

Attomey-Ge11eral. 

COUXCIL ::\IAY FIX CO::\IPEXSATIOX OF CITY EXGINEER UPOX BASIS 
OF PERCEXTAGE OF THE COST OF AX IMPROVE:\IENT-WHE:--J 
CO::\IPEXSATION FIXED UPO~ PER DIDI BASIS IT CAXXOT BE 
CHAXGED TO PERCEXT AGE BASIS AFTER 1::\IPROVE::\iEXT 
STARTED-\VHEX SALARY PAID BY ::\IONTH OR YEAR :-.rAY XOT 
BE CHARGED AGAIXST FUXD RAISED BY BOXD ISSUE. 

Council of a municipality is authorized to fix the •compensation of the city engi
neer and his assista11ts upon the basis of a certain per cent of the cost of an im
provement. 

Where council has provided by ordinance that the engineer shall be paid upoa 
a per diem basis, and thereafter this is changed to a per cent of the entire cost of 
an improvement, and provision is made that for all other services said engineer 
shall be paid on a per diem basis, such engineer should be paid upon a per diem 
basis where work has been started prior to the second ordi11011ce becoming effective 
but not completed until after such time. 
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TVIzere the compensation of an engineer is fixed upon a salary basis by the 
month or the year, 110 part of such compensation can be charged against the fu1zds 
raised bj• an issue of bonds for a specific purpose, e<-•en though such improvement 
is ·not to be paid for b~,o means of a special assessment. 

CoLt:~IBt:s, 0Hro, ~larch 5, 1918. 

Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-Under recent date you submit the following statement of facts 
and inquiries to this department: 

"STATE1IENT OF FACTS" 

On December 24, 1915, the council passed an ordinance providing that 
the compensation of the city engineer should be the sum of fifty cents per 
hour for all service performed by him, and that in all public improvements 
wherein a part of the costs was to be assessed against property holders 
the amount paid the engineer should be charged against the special improve
ment funds. 

On July 24, 1916, the council passed an ordinance repealing the or
dinance of December 24, 1915, and providing that the engineer, for all 
work in connection with the improvement of streets, including the pre
liminary surveys, plans, specifications, profiles and estimates and other 
surveys, and all supervision work done and performed by him and 
assistants and inspectors, should receive out of the street improvement 
fund 2:}::( per cent of the total cost of the labor and materials; one-third 
when the ordinance determining to proceed is passed; one-third during con
struction of the work, and the remaining one-third when the work is com
pleted. 

The ordinance of July 24, 1916, did not become effective until August 
24, 1916. During the spring of 1916, plans and specifications were prepared 
for five street improvements involving a cost of over $50,000.00. The 
contracts were awarded in June, 1916, and by the time the ordinance be
came effective, August 24, 1916, a greater portion of the improvement work 
was completed on several of the streets. At said time all the preliminary 
surveys, plans and estimates had been made and there was left only the 
supervision, and the preparing of the final estimates, on a portion of each 
of the street improvements. The engineer was paid under the ordinance 
of December 25, 1915, at the rate of fifty cents per hour up to August 24, 
1916, and after said date he was paid under the ordinance of July 24, 
1916, the amount paid him being estimated only. 

Question 1. Can the compensation of an engineer which is fixed by 
the hour be changed when certain work is under way to compensation 
based on a percentage basis of, such work? 

Question 2. Can the compensation of an engineer which is fixed by 
the month or the year, be charged against improvements from bond funds 
when such improvements are not under special assessment?" 

The first question to be considered is the right of council to fix the compen
sation of the engineer and his assistants upon the basis of a certain percentage 
upon the costs of the improvement. 

Section 4214 General Code authorizes council to fix compensation for munic
ipal officers and employes. This section reads as follows: 
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"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes in 
each department of the city government, and shall fix by ordinance or reso
lution their respective salaries and compensation, and the amount of bond 
to be given for each officer, clerk or employe in each department of the 
government, if any be required. Such bond shall be made by such officer, 
clerk or employe, with surety subject to the approval of the mayor." 

The method of paying such compensation is not limited by statute. In such 
case the rule is stated at page 460, Vol. 28 of Cyc., as follows : 

"\Vhen the common council is authorized to fix the compensation of a 
municipal officer, the entire compensation may be fixed in the form of a 
salary, or fees, or salary and fees, or in a lump sum for salary, assistants, 
and office expenses." 

It appears, therefore, that council may fix the compensation of a municipal 
officer or employe upon a salary basis, upon a per diem, or fees, or salary and 
fees. 

In the first ordinance submitted by you, the compensation of the engineer was 
fixed upon a per diem. The amendment provided a percentage of the costs and 
this would be upon a fee basis. 

Council therefore was authot:ized in fixing the compensation of the engineer 
and his assistants, upon the basis of a certain percentage of the cost of the im
provement. 

The first question which you submit is as to the right to change the basis of 
compensation of the engineer after an improvement has been started and before 
its completion. 

Section 4213 General Code limits the right to 1change compensation of an officer 
or employe who has a fixed term. This section reads as follows: 

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for which he' was elected or appointed, and, ex
cept as otherwise provided in this title, all fees pertaining to any office shall 
be paid into the city treasury." 

The engineer of a city is the head of a subdepartment under the director of 
public service. He is appointed by virtue of section 4250 General Code, which 
section reads as follows: 

"The mayor shall be the chief conservator of peace within the corpora
tion. He shall appoint, and have the power to remove, the director of pub
lic service, the director of public safety, and the heads of the subdepart
ments of the departments of public service and public safety, and shall 
have such other powers and perform such other duties as are conferred 
and required by law. In cities having a population of less than twenty 
thousand, the council may by a majority vote merge the office of director 
of public safety with that of public service, one director to be appointed 
for the merged department." 

This section does not prescribe a fixed term of office for the engineer. 
In an opinion to Hon. Thomas C. Davis, city solicitor, under date of March 

26, 1912, page 1643 of the annual report of the attorney-general for 1912, Hon. 
Timothy S. Hogan, attorney-general, held as follows: 
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"Section 4250, General Code, providing for the powers of appointment 
and removal of a director of public service, by the mayor, and section 
3252, presenting the idea of a term of office, and section 3259, requiring 
appointments to be made in a 'definite time, present a patent ambiguity. 

Inasmuch as sections 4251 and 4252 are carried down from the statutes 
relating to the old 'board plan,' which was succeeded by the 'federal 
plan,' of which section 4250 is an essential provision, the latter statute 
should be allowed to control. Therefore the director of public service has 
no 'term of office' within the comprehension of section 4213 General Code, 
and the council is therefore not 'prohibited from increasing or diminishing 
his salary during his incumbency." 
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The conclusion above reached will also apply to the position of engineer. The 
engineer of a city therefore has no fixed term of office, and council can therefore 
change his compensation at any time it sees fit. 

The ques'tion presented by you, however, is as to the right to pay the engineer 
upon a per diem basis for a part of the improvement ami upon a percentage basis 
for the remainder of the same improvement. 

On January 30, 1918, you submitted copies of the ordinances in question. The 
first ordinance fixes the compensation of the city engineer at fifty cents per hour 
for all services. The second ordinance fixes the compensation for the improve
ment of streets, at two and three-fourths per cent of the "total cost of the labor 
and material." Provision is made therein to pay the engineer fifty cents per hour 
where the ordinance to proceed fails to pass. 

There is a further provision as follows: 

"For all other services he shall receive the sum of fifty cents per hour, 
payable out of the proper fund, in accordance with the appropriations of 
the council." 

Under this ordinance the percentage basis of payment is upon the total cost, 
which is to include all services performed thereon. There is no provision for 
payment upon percentage basis for a part of the services or upon a part of the 
cost of a particular street improvement. 

The situation presented is met by the provision above quoted. \Vhere work 
on a street improvement had been started prior to, but not completed until after 
the seconu oruinance became effective, the city engineer should be paid at the rate 
of fifty cents per hour for all services performed on such improvment. 

This, I believe, answers your first question. 
Your second question is as to the right of charging the compensation of an 

engineer against funds raised by the issue of bonds for specific improvements, 
where the compensation of the engineer is fixed upon a salary basis. 

This question is covered and answered by the second branch of the syllabus 
in the case of Longworth v. City of Cincinnati, 34 Ohio State, 101. This branch 
of the syllabus reads: 

"\Vhere the surveying and engineering of such improvement were per
formed by the chief engineer of the city and his assistants, who were of
ficers appointed for a definite period, at a fixed salary, which the law re
quired to be paid out of the general fund of the city, the reasonable cost 
to the city, of such surveying and engineering, cannot be ascertained and 
assessed upon the abutting property, as a necessary expenditure for the 
improvement." 
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The above case was as to improvements the cost of. which was to be assessed 
upon the abutting property. The same principle, however, will apply to the ques-_ 
tion now submitted by you. 

\Vhere bonds are issued for a specific purpose, expenditures cannot be made 
therefrom for any other purpose. \Vhere an engineer is paid upon .'a salary basis, 
which includes his compensation for the general duties of his office, it cannot be 
determined with reasonable certainty what part of such compensation is paid on 
account of any particular improvement. 

It is my opinion, therefore, that where the compensation of an engineer is 
fixed upon a salary basis by the month or the year, no part of such compensation 
can be charged against the funds raised by bond issues for a particular improve
ment, even though the cost of such improvement is not to be levied against prop-
erty owners as a special assessment. Very truly yours, 

JosEPH :McGHEE, 
A ttorney-G euera I. 

1048. 

COUNTY AUDITOR MUST ACCEPT REGISTRATION OF UXREGISTERED 
DOG ANY TIME DURING YEAR-FEES. 

It is the duty of the county auditor to accept registration during tlze :vear of 
unregistered dogs which were subject to registration prior to the first day of Jauuary 
for the following 'tyear and which have not been seized and impounded. In regis
tering such dogs, the auditor is authorized to receive only the proper fees provided 
for in section 5652 G. C. 

CoLUMBUS, OHIO, :\larch 5, 1918. 

HoN. G. B. FINDLEY, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR :-As previously acknowledged, I have at hand your letter of February 
8, 1918, in which you ask my opinion on questions stated by you as follows: 

"With reference to the so-called dog law found in 107 Ohio Laws 534, 
this question has arisen: 

Should the county auditor accept the application fee and assign num
bers after the county commissioners have performed their duties under 
section 5652-8 General Code? It is claimed on the one hand that after the 
county commissioners have acted as above then the county auditor no longer 
has the right to issue a license except to those who become the owners of 
dogs after January 1st, or with reference to dogs that have become three 
months of age after January I. That section 5652 requires the license to 
be secured before the first day of January and that the county auditor has 
no authority after that date to issue one except in the two specific cases 
above mentioned. It is further suggested that if he does issue a license in 
either case he should collect the penalty provided in section 5652-10." 

I am not certain that I fully appreciate the application of your reference to 
the duties to be performed by the county commissioners under section 5652-8 G. C. 
(107 0. L. 535), so far as the question made by you are concerned. The duties 
required of the county commissioners under this section are of a general nature 
and extend to the matter of providing for the employment of deputy sheriffs neces
sary to enforce the provisions of the act and providing suitable devices for taking 
up dogs. 
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Further, other than in counties where there is an incorporated humane society 
furnishing the same, the county commissioners arc requirec\ to proYide a suitable 
place for a dog pound and suitable devices for destroying dogs. 

Your questions suggest a consideration of the matter of registering dogs more 
than three months of age which have been seized and impounded by the ,heriff 
or deputy, and the matter of registering, during the year, dogs subject to regis
tration prior to the first day of January for the following year, which have not 
been seized and impounded. "Cnder the provisions of this act a dog so seized and 
impounded must be either sold, redeemed or destroyed. If a dog be destroyed, 
that is of course an end of the matter, so far as any question with respect to the 
registration of the dog is concerned, and there only remains a claim in fa,·or of 
the county against the owner, keeper or harborer of the dog, for the cost of seiz
ing, keeping and destroying the same, which has been assessed against the dog 
under section 5652-10 G. C. (107 0. L. 536). 

If the dog so seized and impounded be sold, it must be sold for enough to pay 
the cost assessed against the dog for seizing, keeping and selling the same. Though 
the provisions of section 5652-9 G. C. (p. 536 of 107 0. L.) are not specific on this 
point, I am inclined to the view that the statute contemplates the payment of such 
costs by the purchaser to the keeper of the pound, who in turn is required to de
posit same in the county treasury to the credit of the general county fund. 

In addition to paying the costs assessed against such dog, the purchaser is re
quired to have same registered under the provisions of section 5652-2 G. C. (p. 
534 of 107 0. L.), which states that every person, immediately upon becoming the 
owner, keeper or harborer of any dog more than three months of age, during any 
year, shall file like application as required by section 5652 G. C. (107 0. L. 534) 
for registration for the year beginning January first prior to the date such person 
became the owner, keeper or harborer of such dog. 

If the dog so seized and impounded is redeemed by the owner, keeper or 
harborer thereof, such person is required to pay to the keeper of the pound the 
cost assessed against the animal, and in addition is required to provide the dog so 
redeemed with a valid registration tag for the year beginning on the first day of 
January prior to the date of registration, by application therefor and payment of 
fee as required by sections 5652 and 5652-2, supra. 

I do not understand from the provisions of this act that the county auditor 
is required in any case to collect costs assessed against any dog seized and im
pounded by the sheriff, whether such dog be sold, redeemed or destroyed. 

·with reference to unregistered dogs subject to registration prior to the first 
day of January for the following year, and which have not been seized and im
pounded, it is sufficient to observe, with respect to your question, that the duty 
of the owner, keeper or harborer of a dog subject to registration, to procure regis
tration of the same, is continuing, and it is the duty of such person during the 
year to procure the registration of such dog by payment of the registration fee 
provided in section 5652 G. C., such registration to be for the year beginning 
January first prior to the date of such registration. In procuring such registration, 
such person is only required to pay the registration fee provided in section 5652 
G. C. This conclusion requires the question made by you to be answered in the 
affirmative. 

Very truly yours, 
JosEPH ~lcGHEE, 

A ttor1zey-General. 
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1049. 

APPROVAL OF BONDS OF ~IAIXTEXAXCE EKGIXEERS IN STATE 
HIGHWAY DEPART:\IEXT. 

CoLlJMBlJS, Omo, :\larch 11, 1918. 

HoN. CLINTON D. CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-Under date of March 6th you enclose bonds of Harry J. Kirk and 
Don 0. Stone for approval as to form. 

It appears that the above named parties have been appointed maintenance 
engineers in your department, have given bond in the sum of three thousand dol
lars with the Fidelity and Deposit Company of Maryland as surety, and that you 
have approved each of said bonds as to amount and sureties under the provisions 
of section 1183 G. C., 106 0. L., 624. 

I have examined the said bonds and finding the same to be in accordance with 
law have this day approved the same as to form at1d herewith return the same to 
you to be filed in the office of the secretary of state as required by said section. 

1050. 

Very truly yours, 
JoSEPH :\IcGHEE, 

Attorney-General. 

WHERE ASSESSOR ELECTED FOR .TOWXSHIP AND SUBSEQUEXTLY 
AX IXCORPORATED VILLAGE FOR:\IED THEREIX, SAID ASSESSOR 
:!\IA Y XOT ACT FOR VILLAGE, AS VILLAGE IS A NEW DISTRICT, 
:\JAY XOT ACT IX TOWNSHIP BECAUSE OF RESIDEXCE IN VIL
LAGE-VACAXCY-:MAY XOT ELECT VILLAGE ASSESSOR AT SPE
CIAL ELECTION FOR VILLAGE OFFICERS. 

~Vhere an assessor was elected in N o~·ember, 1917, for a towns/zip which at 
the time did not include a municipality, and subsequently a newly incorporated 
village was formed in said township, in which village the assessor, so as aforesaid 
elected, resided; 

HELD: 

1. That the creation of the newly incorporated village created a new taxing 
district composed of tlze territory comprised in the village. 

2. That tlze assessor elected for the township taxing district in November, 
1917, cannot act for the village taxing district, since he was not elected as assessor 
for the village taxing district and camtot act for the township district outside the 
village because he resides in the village district and possesses the qualifications of 
on elector of such village. 

3. That since no assessors have been elected for the newly created village dis
trict and there is no qualified, elected assessor in the township outside the village, 
there are such vacancies as should be filled under tlze provisions of section 3353-1 
G. C. 
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4. That it u.·ou/d uot be proper to elect an assessor for the 1zewls created <.'illage 
taxing district at tlze special election to be held for the election of ·dl/age officers, 
as such assessor is uot a 1.:il/agc officer. 

CoLt:MBt:S, OHio, ).!arch 11, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GE:>TLE!IIE:> :-You ask an opinion upon the following: 

"A newly incorporated village is created out of part of the territory 
of a township. In Xovember, 1917, an assessor was elected for the town
ship, which at that time did not include an incorporated village, the 
assessor, however, being a resident of the territory afterward included in 
the incorporated village. 

\Vhat is the status of this elected assessor? Is his office abolished or 
does he continue in office? If he continues in office, for what territory 
does he act-the village in which he resides, the township outside of the 
village or the whole township, including the village? 

If a special election is held for the election of village officers, should 
an assessor be elected at that time for the newly created village? If an 
assessor is not elected prior to the beginning of the assessment of the per
sonal property for the year 1918, should the auditor appoint an assessor for 
the village? 

If the old assessor, being a resident of the newly incorporated village, 
cannot act as assessor for the territory outside of the incorporated village, 
should the county auditor appoint an assessor for that territory?" 

The provisions of law for the election of assessors, the establishment of assess
ment districts and prescribing the qualifications, terms, powers and duties of 
assessors are found in section 3349 G. C. 

While the supreme court in the case of State v. O'Brien, 95 0. S. 166, held 
that part of section 17 of the Parrett-\Vhittemore law, which became section 3349 
G. C., was unconstitutional, the part so held did not affect the part of said section 
in relation to the election, qualification and term of the assPssors, nor the pro
visions creating the asssessment districts. 

Section 3349 G. C., as far as is necessary in the consideration of your ques
tion, provides : 

"At the regular e1ection to be held in November, 1915, and biennially 
thereafter, assessors shall be elected in the manner provided by law for 
the election of * * * village and township officers as follows: * * *; 
in villages one assessor shall be elected ; * * * One assessor shall, at 
the time specified in this section, be elected in each assessment district so 
created; * * *; in townships composed in part of a municipal corpora
tion, one assessor shall be elected in the territory outside such municipal 
corporation. An assessor shall be a citizen possessing the qualifications of 
an elector of such * * * village or township. Such assessor shall take 
and hold his office for the term of two years from and after the first day 
of January following his election. * * *" 

From a consideration of the above section of the General Code, it is apparent 
that each village constitutes an assessment district, as also does the territory in a 
township outside a municipal corporation, in the event that a township is composed in 
part of a municipal corporation. 
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It further appears that section 3349 G. C. provides the qualifications that must 
be possessed by the assessor, to wit, that such assessor shall be a citizen possessing 
the qualifications of an elector of the village or township constituting the assess
ment district. 

In the case submitted by you, the assessor was elected for the entire township, 
at a time when the township 'did not have a municipal corporation within its con
fines. The entire township at that time constituted the assessment district. 

Under section 5366-1 G. C. (107 0. L. 30), the time when the property shall 
be listed for taxation is fixed between the second Monday of April and the first 
Monday of June, annually. 

Under the provisions of section 5367 G. C. ( 107 0. L. 30), the assessors are 
required to meet annually with the county auditor on the first Monday of May. 

So it appears that the assessor elected in November, 1917, for the township 
which at that time did not include an incorporated village, had no opportunity to 
perform any of the duties of his office prior to the time when the newly created 
village was carved out of the township. 

Section 5366 G. C. (107 0. L. 37) provides among other things that persons 
required to list property for ta.xation must make the returns to the county auditor 
on the second Monday in April or within fifteen days thereafter, and also that the 
lists of persons and property returned for taxation shall be delivered to the as
sessors of the respective subdivisions at the time of their meeting for instructions 
as provided in section 5367 G. C. 

So it is evident that the assessor heretofore elected at the time mentioned in 
your inquiry has not been called upon to enter upon the discharge of his duties. It 
is my opinion that the qualification that the assessor must be an elector of his tax
ing district is a continuing qualification, and that the assessor for the newly created 
taxing district, viz., the village district, must be an elector of such ·taxing district. 
That is to say, the assessor of the village taxing district should be an elector of 
the village, and the mere fact that he was also an elector of the township as a 
whole, as well, would not permit him to be the assessor of that part of the town
ship which was situated outside the municipality. 

The assessor for the taxing district composed of the township outside the 
municipality would have to be an elector voting in that taxing district; that is, 
voting in that portion of the township which is outside the municipality. 

In volume III of opinions of the attorney-general for 1915, p. 2203, is an 
opinion rendered by my predecessor, Hon. Edward C. Turner, addressed to Hon. 
D. F. ::O.Iills, under date of N" ovember 12, 1915, in which he held: 

"An elector of a municipal corporation located within a township is 
not an elector of said township as contemplated by the following provision 
of section 3349 G. C., 106 0. L. 250, viz. : 

'An assessor shall be a citizen possessing the qualifications of an elector 
of such ward, district, city, village or township' and may not qualify as an 
assessor of said township." 

So the assessor residing in the village not having been elected for the village 
taxing district, such taxing district is without an assessor and there is a vacancy 
in that office; and inasmuch as the assessor, so as aforesaid elected, resides in the 
village, he would not possess the necessary qualification to act as an assessor for 
that part of the township outside of the village. In consequence whereof, there 
are vacancies both in the village taxing district and in the taxing district com
posed of the township outside the village. These vacancies should be filled 
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by appointment of the county auditor under the provisions of section 3353-1 G. C. 
(lOG 0. L. 252), which reads as follow>: 

"Sec. 3353-1. If there shall be a failure to elect an assessor in any 
ward, district, city, village or township, or if a person elected assessor fails 
to give bond and take the oath of office within thirty days after his elec
tion, or if after his appointment or election an assessor shall remove from 
the ward, district, city, village or township for which he was appointed or 
elected, the office shall be deemed vacant. Should there be at any time a 
vacancy in such office for any of the causes aforesaid, or from any other 
cause, the county auditor shall fill such vacancy by appointing any com
petent and suitable elector of such ward, district, city, village or town
ship, who will accept and perform the duties of such office." 

Referring to your further inquiry, to wit, if a special election is held for the 
election of village officers should an assessor be elected at that time for the newly 
created village, it is my view that the officers to be elected under section 3536 
G. C. are strictly municipal officers and do not include assessors. 

In State ex rei. v. Capeller, County Auditor, 3 W. L. B. 853, Avery ]. (Ham
ilton Co. Dist. Ct.), at p. 854 said: 

"Although assessors for wards are elected within the precincts of a 
city, it by no means follows that they are city officers. * * * 

The power of imposing taxes might be left to the officers of a city but 
not the power of returning the valuation upon which the levies for the 
county and state are to be laid. * * * It matters not that the election 
is by ward or town or part of township and that the voters within that 
subdivision cast their votes for an officer who, deriving his office only from 
them, exercises its duties only within the territory over which they are con
veyed. (sic.) The duties are ·appropriate in the township as forming part 
of the ,tate urgauizatiun aml tht! officer is in that sense an officer of the 
township." 

Upon the questions submitted, then, it is my opinion: 

1. That the creation of the newly incorporated village created a new taxing 
district composed of the territory comprised in the village. 

2. That the assessor elected for the township taxing district in Xovember, 
1917, cannot act for the village taxing district, since he was not elected as assessor 
for the village district and cannot act for the township diotrict outside of the village 
because he resides in the village district and possesses the qualifications of an 
elector of such village. 

3. That since no assessors· have been elected for the newly created village 
district and there is no qualified, elected assessor in the township outside the village, 
there are such vacancies as should be filled under the provisions of section 3353-1 
G. C. 

4. That it would not be proper to elect an assessor for the newly created 
village taxing district at the special election to be held for the election of village 
officers, as such assessor is not a village officer. 

Very truly yours, 
JoSEPH :\!cGHEE, 

Attorney-General. 
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1051. 

MARRIAGE-JUDGE OF l\IUXICIPAL COURT OF ALLIAXCE HAS NO 
AUTHORITY TO SOLE:\IXIZE. 

The judge of the Municipal Court of Alliance has 110 authority to solemuize+ 
marriages. 

CoLuMBus, Omo, March 11, 1918. 

HoN. MILTON C. MooRE, Judge of Municipal Court, Alliance, Ohio. 

DEAR SIR :-On February 25, 1918, you addressed the following inquiry to this 
office: 

"Section 10224 of the General Code of Ohio in prescribing the jurisdic
tion of a justice of the peace grants therein to justices of the peace juris
diction to solemnize marriages. Under an act of the last legislature found 
in 107 Ohio 'Laws, page 660, the Municipal Court of Alliance, Ohio, was 
established; and section 3 of said act defines the jurisdiction of this court. 
The legislative act above referred to abolished the offices of justices of the 
peace in Lexington and Washington townships, Stark county; and I believe 
your office in a recent ruling held that this feature of the law was valid 
and constitutional. The question now arises whether or not the judge of 
the municipal court has the authority under the legislative act as afore
said, to solemnize marriages." 

The above question presents no difficulty, as in Ohio the authority to perform 
a marriage ceremony is entirely statutory, and inasmuch as no statute is found ex
tending this authority to you, it would necessarily follow that you do not have it. 
That such is the case is rendered more apparent by other considerations. The 
municipal court is a statutory court, and its powers, jurisdiction and duties are 
limited to the permissive language of the statute creating it. 

Section 3 of the act you mention begins as follows: 

"Said municipal court herein established shall have the same jurisdic
tion in criminal matters and prosecutions for misdemeanors, for violations 
of ordinances as mayors of cities and any justice of the peace, and in addi
tion thereto shall have ordinary civil jurisdiction within the limits of said 
city of Alliance and townships of Lexington and Washington, in the county 
of Stark and state of Ohio, in the following cases :" 

It is very evident that this subject would have nothing to do with the criminal 
jurisdiction. The civil jurisdiction is expressly limited to the cases following set 
out in paragraphs numbered from 1 to 8. This civil jurisdiction in this section, 
however, applies to certain townships in Stark county, while section 4 extends it in 
three paragraphs to the whole of Stark county and certain parts of Columbiana 
and Mahoning counties. Section 5 extends the civil jurisdiction to certain ancillary 
matters. Succeeding sections carry out details as to jurisdiction, and also as to 
procedure. 

The perusal of the statute shows not only that it is a court of limited and ex
press statutory jurisdiction and power, but that it is peculiarly and exclusively a 
court. Every paragraph of it has to do with actions and judicial proceedings. 
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No authority in any way is given it in reference to purely administrative matters, 
such a variety of which are possessed by the probate court and probate judge. 

Marriage is not a judicial proceeding. A justice of the peace is only partiaily 
a judicial officer. He is a conservator of the peace, and he does and performs 
many acts in reference to public and private matters. In performing a marriage 
ceremony he is in no respect acting judicially. It does not take a judge to solemnize 
a marriage; as a matter of fact, it is usually done by preachers. 

All these considerations render it certain that the judge of the municipal court 
has no power in reference to this subject. 

1052. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUXTY CO~DIISSIOXERS XOT EXTITLED TO CHARGE THREE DOL
LARS PER DAY AS PART OF THE COSTS OF A PROCEEDING FOR 
THE COXSTRUCTIO~ OF SEW.\GE DISPOSAL PLAXT. 

In a proceeding for the co1zstruction of sewage disposal plant under the provi
sions of rlze act found in 107 0. L., page 440, the county commissioners are uot en
titled to charge $3.00 per day as part of the costs of said proceeding. 

CoLUMBCs, 0Hro, March 11, 1918. 

Ho~. THO~IAS F. Hcosox, Proscwti11g Attorney, Springfield, 0/zio. 

DEAR Sm :-On March 7, 1918, you made the following request for an opin
ion from this office: 

"A sewage disposal plant is being constructed outside of the city, as 
provided by the Laws of Ohio, Vol. 107, page 440. 

Are the county commissioners entitled to compensation of $3.00 per 
day, as provided in the general ditch laws, when holding meetings in regard 
to the sewage disposal plant?" 

Referring to the statutes cited by you, I find section 7 (Sec. 6602-7 G. C.) to 
be as follows: 

"The cost of any improvement herein provided for and the cost of the 
maintenance and operation thereof, shall include, in addition to the cost 
of construction, the cost of engineering, necessary publications, inspection, 
interest on certificates of indebtedness or on bonds, and all other items of 
cost incident to such improvement. The county may pay any part of the 
cost of the improvement in this act provided for and of the maintenance · 
and operation thereof if the board of county commissioners may deem 
such payment just." 

This is the only section referring to the subject of costs, and the per diem of 
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the county commissioners is not provided for unless it be included in the phrase 
"and all other items of cost incident to such improvement." 

In determining whether this per diem is costs incident to the improvement, it 
is necessary to refer to the General Code to determine whether this statute fits into 
the drainage statutes in such manner as to make it part of the county ditch law, so 
that costs there provided for as incident to such improvement would have the same 
application to this improvement. The act referred to by you is given sectional 
numbers 6602-1 to 6602-18, and is really an amendment of or substitute for similar 
statutes existing prior to its passage, so that the sectional numbers by the terms of 
the enactment itself are correct. Looking to the General Code, therefore, to get 
the connection, we find that this act takes place of chapter headed "SEWER 
DISTRICTS," and is designated as chapter 4a of title 3, which title is headed 
"DRAINAGE" of part second of the General Code. 

There is nothing in this particular chapter of the General Code allowing per 
diem to the county commissioners; neither is there in chapter 4 which is entitled 
"COUNTY SEWERS." Referring back to the single county ditch law, the pro
vision is found, which is section 6523, and is as follows: 

"I: or services actually rendered under the provisiOns of this chapter, 
the county commissioners, each, shall receive three dollars per day. All 
other officers and persons shall receive compensation for such services as 
provided in this subdivision of this chapter." 

. 
This provision by its express terms is confined to services performed unper 

chapter 1. It is, however, by general reference carried into the provision for joint 
county ditches and some other purely ditch proceedings. But there is nothing in 
either chapter 4 or chapter 4a upon the subject of county sewers or sewer districts 
carrying the provision for costs into those chapters. The legislature recognized 
this situation in passing said section 7 of the act in question. It was necessary to 
make provision for costs, as tlt(re was no general provision carryHJg the <.osts 
provided in the county ditch law into this proceeding. They saw fit to expressly 
provide for the engineer, and made other express provisions. It is not necessary to 
determine whether the phrase quoted above as to other incidental items of cost adds 
anything to the section, or includes any of the costs not specifically provided for or 
not. It is enough to say that it cannot be construed to include per diem for the com
missioners, because the cost is not incident to the improvement unless some statute 
makes it so. 

The county commissioners receive a salary, and if they did not, they could not 
draw this fee because they are only entitled to compensation expressly given by 
statute; and this is not given. It is not incident to the cost of the improvement any 
more than any other possible expense connected with it might be; such for instance, 
as some part of the salary of the prosecuting attorney for services in determining 
this question, or any other outlay that might possibly be directly or indirectly con
nected with the improvement. It cannot be incidental to the cost of the improve
ment unless it have some existence, as a charge in some cases. It cannot have such 
existence unless it gets it from the statute. It is not created by the statute, and it 
is therefore demonstrated that it cannot be charged and collected. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



ATTORXEY -GE:-.'ERAL. 377 

1053. 

DEPOSITORY IXTEREST OX ~IOXEYS PAID IXTO THE STATE TREAS
URY SIXCE JULY 1, 1917, OX ACCOUNT OF SALES OF SCHOOL 
AXD ::\IIXISTERIAL LAXDS AXD LEFT UXINVESTED, TO WHAT 
FUXDS SA~IE SHOULD BE CREDITED-RATE OF INTEREST
AUTHORITY OF THE CO::\DIISSIOXERS OF THE SIXKIXG FUXD 
OVER S"GCH ::\lOXEYS. 

Depository iHterest on moneys paid into the state treasury since July 1, 1917t 
on account of sales of school and mi11isterial lands, and left therein wzinvestcd b.).i 
the commissioners of the sinking fund but, together with other moneys, deposited) 
in the state depositories, should be credited to the interest accounts in the commol£ 
school fund and the ministerial trust fund, respectively. 

Where 110 separate account has been kept of specific moneys placed in depos~ 
itories the average rate obtained by the state 011 i11active deposits should be so cred
ited. 

It is erroneous to credit depository interest earned by the deposit of such funds 
to the general revenue fund. 

The commissioners of the sil!kil!g fuHd have 110 authority respectil!g the co~£
trol and deposit of 111011eys in the hands of the treasurer of state and belonging td> 
the ministerial trust and common school funds. They may withdraw such fuud~ 
for investment in specified securities but may 1zot control the powers and duties of 
the treasurer of state with respect to the deposit of general balal!ces. 

CoLUMBUS, OHIO, March 11, 1918. 

HoN. CHESTER E. BRYAN, Treasurer of State of Ohio, Columbus, Ohio. 

DEAR SIR :-1 acknowledge receipt of your letter of January 22d supplementing 
and explaining a previous inquiry from you under date of January 3d and requesting 
my opinion as follows: 

"Commencing on July 1, 1917, the auditor of state transmitted to this 
department various sums of money pursuant to the act of :March 20, 1917, 
107 0. L. 357. This money was placed in what is known as the common 
school fund and ministerial trust fund respectively. These funds were 
from time to time invested by us under the depository act along with 
moneys belonging to the general and other funds of the state, but no sepa
rate depository account was kept of these trust fund moneys so placed at 
depository interest. 

It appears that at its meeting on July 1, 1917, the commissioners of the 
sinking fund adopted a resolution as follows: 

'that in view of the. unsettled conditions now existing it would make no 
attempt at present to invest the trust funds now in the hands of the treas
urer of state, but directed the treasurer of state to credit to the account of 
the school and ministerial trust the sum of the average rate of inactive de
pository interest received by the treasurer of state upon such funds until 
the further order of this board.' 

No notice was given to this department of the aforesaid action of the 
commissioners of the sinking fund, hence the depository interest earned 
upon these moneys was credited by this department as it credited depos
itory interest upon the general and other funds of the state. 
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In December, 1917, the auditor of state formally notified us of the action 
of the commissioners of the sinking fund on July 1st. \Ve desire to be 
advised: 

1. Can the Treasurer of State credit to these trust funds the amount 
of depository interest earned by them under the depository law? 

2. Inasmuch as the interest earned upon these funds has already 
been placed to the credit of the general fund of the state, will it be per
missible, in distributing the depository interest payment made to this depart
ment on February the 1st, to credit to the aforesaid trust funds the whole 
sum of depository interest earned since July 1, 1917? 

3. If such a distribution of the February 1st depository interest can 
be made, then what authority shall the treasurer of state require to make 
the same; i. e., will a certified copy of the journal of the commissioners of 
the sinking fund of July 1, 1917, be sufficient?" 

The pertinent sections of the General Code as amended and enacted in the act 
referred to (107 0. L. 357) are as follows: 

Section 42, designated as section 3203-19 General Code: 

"* * * such proceeds (of sales) shall, if the lands are for the sup
port of schools, be placed in the 'common school fund' as provided by law, 
and if the lands are for the purpose of religion, shall be placed in the 'min
isterial fund' as provided by law." 

"Sec. 3239. The money paid into the state treasury on account of 
sales of lands granted by congress for the purposes of religion, known as 
section twenty-nine, and on account of the sale of minerals thereon, shall 
constitute the 'ministerial trust fund' of the state, of which the auditor of 
state shall be the superintendent, and the income therefrom shall be used 
exclusively for religious purposes, in the manner designated by law." 

"Sec. 7579. The money which has been and may be paid into the state 
treasury on account of sales of land granted by congress for the support of 
public schools in any original surveyed township or other district of coun
try, and on account of the sales of minerals thereon, shall constitute the 
'common school fund' of which the auditor of state shall be superintend
ent, and the income of which must be applied exclusively to the support of 
public schools in the manner designated by law." 

"Sec. 7580. The auditor of state shall keep an account of the capital 
sum now belonging to the 'common school fund,' and the 'ministerial trust 
fund.' Interest thereon shall be computed by him annually for the calen
dar year. The auditor of state shall keep an account with and for each 
township or districts of country in the state, showing the capital sum in 
such common school fund and ministerial trust fund belonging to each such 
township or district of country, the interest accruing on the same and the 
disbursement of such interest." 

"Sec. 7580-1. The auditor of state shall give notice in writing at least 
once in every two months to the commissioners of the sinking fund of the 
amount of the capital sum belonging to the common school fund and min
isterial trust fund that may have been paid into the state treasury subse
quent to his last preceding notice arising from the sale of lands or minerals 
thereon granted by congress for the use of schools or the purposes of re
ligion, with the sum of such capital so paid belonging to each township or 
other district of country in the state." 
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"Sec. 7580-2. It shall be the duty of the commissioners of the sinking 
fund from time to time to draw an order for the balance of such capital 
sum in the common school fund and ministerial trust fund that may have 
been reported by the auditor of state, such order shall be presented to the 
auditor of state who shall issue his warrant upon the treasurer of state for 
·the sum thereof." 

"Sec. 7580-3. The auditor of state shall open proper accounts in which 
he shall charge the commissioners of the sinking fund with all such orders 
and warrants, and credit said commissioners, with all sums of interest 
earned and disbursed by them for and on account of said capital sums so 
withdrawn by said commissioners from the state treasury." 

"Sec. 7580-4. It shall be the duty of the commissioners of the sinking 
fund from time to time to invest the moneys so withdrawn by them from the 
state treasury, either in bonds or other interest bearing obligations of the 
United States, or those for which the faith of the United States is pledged, 
including bonds of the District of Columbia, or in bonds or other interest 
bearing obligations of this or any other state of the United States, or the 
legally issued bonds or interest bearing obligations of any county, city, vil
lage, township, school district or other political subdivision or district of 
this state." 
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"Sec. 7580-5. The commissioners of the sinking fund shall keep an 
account of all such investments and interest accrued or received on account 
thereof, which account shall show the amount of each such investment 
belonging to each township or other district of country, and the interest 
earned or paid thereon." 

"Sec. 7580-6. At least once in every two months the commissioners of 
the sinking fund shall report to the auditor of state the amount of such 
investments made subsequent to the last preceding report made pursuant 
to this section, showing the sum thereof belonging to each township or 
other district of country, together with the interest accrued and interest 
received by them on account of each such township or other district of 
country." 

"Sec. 7580-7. The interest so accrued and received on account of the 
portion of the whole investment that .belongs to each township or district 
of country together with interest at the rate of six per cent. per annum 
upon the sum of the debt owing by the state to the common school fund 
and the ministerial trust fund, shall, if the capital sum was derived from 
the sale of school lands or minerals thereon, be appropriated and used for 
the support of schools as provided by the act of congress of February 1, 
1826, or, if the capital sum was derived from the sale of ministerial lands or 
minerals thereon, be appropriated and used for the purpose of religion, in 
each township and district of country entitled thereto, as provided by the 
act of congress of February 20, 1833." 

"Sec. 7580-8. Before making the February settlement with county 
auditor the state auditor shall draw his order upon the commissioners of the 
sinking fund for the sum of the interest so accrued and received at the time 
of so drawing such order, and the commissioners of the sinking fund shall 
thereupon, upon the draft of the auditor of state, pay into the state treas
ury to the credit of the interest account of the common school fund and 
the ministerial trust fund the sum of such order, and the auditor of state 
shall thereupon credit the account of said commissioners with the sum so 
paid to the treasurer of state." 
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For purposes of a comparison which I shall hereinafter make I beg leave to 
include also in the catalogue of sections to be considered the corresponding provi
sions of the statutes as they existed prior to the legislation of 1917. 

"Sec. 3239. The money paid into the state treasury on account of sales 
of lands granted by congress for religious purposes, known as section twenty
nine, shall constitute the 'ministerial fund,' of which the auditor of state 
shall be the superintendent, and the income therefrom shall be used exclu
ively for religious purposes." 

"Sec. 3240. The ministerial fund shall constitute an irreducible debt of 
the state, on which the state shall pay interest annually, to be computed for 
the calendar year, and the first computation on any payment of principal, 
hereafter made, shall be from the time of payment to and including the 
thirty-first day of December next succeeding. The auditor of state shall 
keep an account of the fund and of the interest which accrues thereon, 
in a book or books to be provided for that purpose, with each original sur
veyed township or other district to which any part of the fund belongs, 
crediting each with its share of the fund, and showing the amount of in
terest thereon which accrues and the amount which is disbursed annually 
to each." 

(Section 3240 was repealed by the act of 1917.) 

"Sec. 7579. The money which has been and may be paid into the state 
treasury on account of sales of lands granted by congress for the support 
.of public schools in any original surveyed township, or other district of 
country, shall constitute the 'common school fund,' of which the auditor of 
state shall be superintendent, and the income of which must be applied ex
clusively to the support of common schools, in the manner designated in 
this chapter." 

"Sec. 7580. The common school fund shall constitute an irreducible debt 
of the state, on which it shall pay interest annually, at the rate of six per 
cent. per annum, to be computed for the calendar year, the first computa
tion on any payment of principal hereafter made to be from the time of 
payment to and including the thirty-first day of December next succeeding. 
The auditor of state shall keep an account of the fund, and of the interest 
which accrues thereon, in a book or books to be provided for the purpose, 
with each original surveyed township and other district of country to 
which any part of the fund belongs, crediting each with its share of the 
fund, and showing the amount of interest thereon which accrues and the 
amount which is disbursed annually to each." 

I should also quote section 7575 of the General Code, which is still in force, 
as amended 105 0. L., 5: 

"Sec. 7575. For the purpose of affording the advantages of a free 
education to all the youth of the state, there shall be levied * * * and 
for the payment of interest on the irreducible or trust fund debt for school 
purposes, twenty-five ten thousandths of one mill, such fund to be styled 
'the sinking fund.'" 

Looking first at what may be called the old sections, the situation of the two 
"trust funds" about which you inquire prior to the going into effect of the act of 
1917 was as follows: 
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The proceeds of sales of ministerial and school lands were required to be paid 
into the state treasury and there were given the appellation of "funds;" but by the 
succeeding sections it is clear that they did not in any real sense constitute funds in 
the state treasury; for it was provided that the amounts of such payments should 
constitute irreducible debts of the state upon which the state should pay interest at 
the rate of six per cent, and a general tax levy was made for the purpose of pay
ing this interest In effect, therefore, the state borrowed, and it is presumed ex
pended, the moneys paid in from the sales of lands and constituting the "trust 
funds" for the two specified purposes and paid interest on what it had borrowed 
at the rate of six per cent 

Though both of the sections constituting the moneys paid in the past an irre
ducible debt of the state and providing for the payment of interest thereon at the 
rate of six per cent. were repealed by the act of 1917, yet these borrowed sums 
still represent an irreducible debt of the state and are no part of any fund in the 
state treasury as such. This is made apparent by the provisions of section 7580-7, 
which now contains the provision for the payment of "interest at the rate of six 
per cent per annum upon the sum of the debt owing by the state to the common 
school fund and the ministerial trust fund"-which, it may be observed, is a very 
felicitous expression in that it describes with perfect accuracy the exact situation 
with respect to what sections 3239 and 7579 in their former condition, and in point 
of fact in their present condition, in so far as they mention past payments-refer 
to as the "ministerial trust fund" and the "common school fund," respectively. In 
other words, payments made into these funds prior to the going into effect of the 
legislation of 1917 were immediately and automatically borrowed under existing 
legislation and applied to the current needs of the state government- There is noth
ing in the act of 1917, nor in other acts passed by the same legislature, which has 
the effect of repaying the sums so borrowed, and they still constitute debts of the 
state and, as the phrase above quoted has it, "moneys owing by the state to the 
common school fund and the ministerial trust fund;" or, with even more perfect 
accuracy, moneys owing by the state in its general governmental capacity to its 
own common school fund and ministerial fund or to itself as trustees. 

The general effect of the legislation of 1917 upon future revenues arising from 
these two sources-sales of ministerial lands and of school lands, respectively-is 
the exact opposite of that just outlined. Sections 3239 and 7579, though re-enacted 
without substantial change in phraseology, now have something definite upon which 
to operate so far as subsequent payments are concerned; that is to say, there is 
now a real ministerial trust fund and a real common school fund in the state treas
ury. This results simply from the fact that the state no longer borrows for general 
revenue purposes the capital sums so paid into its treasury. Such capital is paid 
into the treasury to the credit of these two funds and is not at once transferred 
again by construction as it formerly was. Hence it remains in the treasury, sub
ject to proper withdrawal of course, but does not belong in the general revenue 
fund. Sections 7580-1 to 7580-6, inclusive, above quoted, provide for the invest
ment of these sums. These sections authorize and require the commissioners of 
the sinking fund periodically to invest the capital sums in the common school fund 
and the ministerial trust fund in certain specified securities. This is all that tho 
commissioners of the sinking fund have to do. They are not authorized to make 
any other investments, nor are they authorized to direct the treasurer of state to 
treat moneys in his hands belonging to the common school fund and the ministerial 
trust fund, respectively, in any particular way save to pay them out on their war
rant for the purpose of investment I might therefore answer your third question, 
and in part all of your questions, by saying that the order of the commissioners of 
the sinking fund is entirely nugatory and in nowise binding upon you as treasurer 
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of state, for the reason that leaving these funds on deposit for the purpose of 
securing depository interest on them is not such an "investment" of the funds as 
the commissioners of the sinking fund are authorized to make. 

But this short statement does not answer your questions, nor if it did would 
it present an accurate view of the legal situation, for though the commissioners 
of the sinking fund had no authority to order you to do anything with r.espect to 
the crediting of depository interest, yet, in my opinion, the order which the com
missioners attempted to make was in effect a perfectly accurate statement of your 
official duty in the premises. In other words, depository interest belongs, not to 
the general revenue fund, as you seem to suppose, but to the several funds in 
the state treasury pro rata. This proposition is true, I think, as a matter of general 
law. The state depository law, sections 321 to 330-11, inclusive, makes no disposi
tion of depository interest. If such interest were to be considered as "moneys paid 
into the state treasury" for the purpose of section 270 of the General Code, then it 
might be argued that it should be credited by the auditor of state to the gene,ral 
revenue fund as moneys "the disposition of which is not otherwise provided for by 
law." I think, however, that the disposition of depository interest is otherwise 
provided for by law in the sense that the general principle of law is that all incre
ments or earnings of trust funds belong to the funds themselves. 

I do not wish, however, to express !! comprehensive opinion upon this point as 
its effect would be very far-reaching. It is not necessary to do so in this particu
lar case because of the explicit provisions of sections 3239 and 7579 of the General 
Code above quoted, both of which provide that the income from the funds to which 
they respectively relate shall be used exclusively for the purpose to which the cap
ital of the fund is devoted; so that whatever may be the case wth respect to funds 
like the agricultural fund, for example, or the state common school fund, which 
are, or at least should be, separately set up and maintained as funds by the auditor 
and treasurer of state, and whether these funds are entitled to share pro rata in 
depository interest obtained from the deposit of the commingled funds of the state 
in banks, it is at least clear that this is true with respect to the ministerial trust 
fund and the common school fund and, to be accurate, especially with regard to 
the moneys that really are in those funds, viz: those which have accrued to them 
since July 1, 1917. 

I am therefore of opinion that depository interest on account of the common 
school fund and the ministerial trust fund belongs to those funds, respectively. 
The same should be credited to them on the books of your office and those of the 
auditor of state. 

I shall not consider in this opinion the question as to just how these funds 
should be deposited and as to whether the depository law authorizes any separation 
of moneys and depository accounts according to funds. It is apparent that hereto
fore no such separation has been made and all moneys in the treasury have been 
treated for the purpose of deposit as if they were in one fund. Under these cir
cumstances it is my opinion that it is the duty of the treasurer of state and the 
auditor of state to credit to the account of the common school and ministerial trust 
funds a pro rata share of the interest on all inactive deposits. That is to· say, 
these moneys have been on deposit and will not be disturbed at least until the Feb
ruary settlement. Therefore, they would be entitled to the rate of interest obtained 
by the state on its inactive deposits. I presume that to credit these with the aver
age rate obtained by competitive bidding on such deposits as suggested by the at
tempted "order" of the commissioners of the sinking fund would produce results 
sufficiently accurate for all purposes. 

In view of the foregoing discussion I answer your several specific questions 
as follows: 
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(1) The treasurer of state not only may but must credit to the ministerial 
trust fund and the common school fund, respectively, the amount of depository 
interest earned by each of them under the depository law so long as there are in 
the treasury and on deposit moneys belonging to these funds. 

(2) It was erroneous to place the interest earned upon the funds referred to 
to the credit of the general revenue fund of the state. Such error should now be 
corrected and proper credits given. 

(3) The treasurer of state needs no other authority than the statutes and the 
general principles of law to which I have referred to make such disposition of the 
interest earned by the funds referred to as I have described; he need pay no atten
tion to the order of the commissioners of the sinking fund, as it is in and of itself 
of no effect whatsoever. 

I should state that the interest inquired about should be credited to the inter
est account in each of the funds respectively. The effect of the sections which have 
been discussed, and especially section 7580-8 General Code as above quoted, is to 
set up within the common school fund and the ministerial trust fund perpetual or 
standing accounts which may be designated as the "capital account" and the "inter
est account." These accounts are really subdivisions of funds and are not to be 
confused with appropriation accounts. Therefore they belong on the books of the 
treasurer of state as well as on those of the auditor of state. As state<.!, the dt:pos
itory interest should be credited to the interest account. 

1054. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-SURETY BOXD OF WILLIAM F. DUFFY. 

CoLUMBUS, OHIO, March 11, 1918. 

HaN. A. W . .FREEMAN, Commissioner of Healtlz, Columbus, Ohio. 

DEAR Sm:-You have submitted to this department bond of \Villiam Francis 
Duffy in the sum of five thousand dollars, payable to the state of Ohio, with the 
Chicago Bonding and Insurance Company of Chicago, Ill., as surety. 

I have examined the said bond and finding the same to be in compliance with 
law have this day endorsed my approval thereon and herewith return the same 
to you. Said bond, under the provisions of section f261-7 G. C. (103 0. L. 522) 
is to be deposited with the secretary of state. Very truly yours, 

1055. 

JosEPH McGHEE, 
Attomey-Ge1zera/. 

APPROVAL OF BOXD ISSUE OF :\IAHOXIXG COUXTY-$11,000.00. 

CoLl:MBt:S, OHio, :\larch 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IX RE: Bonds of :\Iahoning county, Ohio, in the sum of $11,000.00, 
for the purpose of creating a fund for the payment of compensation, dam
ages, cost and expense of the improvement of section U-1 of the Akron-
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Canfield road, I. C. H. Xo. 87, in Canfield township, under the provisions 
of section 1223 General Code. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Mahoning county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity with the provisions of 
the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds will, when the 
same are signed by the proper officers and delivered, constitute valid and binding 
obligations of said county. 

No bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until said bond form is submitted and approved 
by this department. Very truly yours, 

1056. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF BOND ISSUE OF WASHINGTON TOWNSHIP RURAL 
SCHOOL .DISTRICT, FRAXKLIN TOWNSHI,P-$25,000.00. 

CoLUMBus, OHIO, March 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IX RE: Bonds of Washington township rural school district, Frank
lin county, Ohio, in the sum of $25,000.00, for the purpose of providing 
additional funds for completing the construction of high and elementary 
grade school buildings in said school district and furnishing and equipping 
same. 

I have carefully examined the transcript of the proceedings of the board of 
education and other officers of Washington township rural school district, Franklin 
county, Ohio, relating to the above bond issue, and find said proceedings to be in 
conformity with the provisions of the General Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers and delivered, con
stitute valid and binding obligations of said school district. 

Very truly yours, 
J osEP.H McGHEE, 

A ftorney-General. 

1057. 

APPROVAL OF BOND ISSUE OF AKRON CITY SCHOOL DISTRICT
$250,000.00. 

CoLUMBUS, OHIO, March 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Akron city school district, Summit county, Ohio, 
in the sum of $250,000.00, for the purpose of improving public school prop-
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erty by erecting school buildings-one on Xorth ~Iartha avenue to be 
known as the East Hig"11 building, and one at the cornt=r of Currie avenue 
and Hammel street to be known as the X. L. Glover building, both in the 
city of Akron, Ohio, and in anticipation of income from taxes for such 
purpose to be levied. 
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I have carefully examined the corrected transcript of the proceedings of the 
board of education and other officers of Akron city school district, Summit county, 
Ohio, relating to the above bond issue, and find said proceedings to be in con
formity with the provisions of the General Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opmwn that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers and delivered, con
stitute valid and binding obligations of said school district. 

105R 

Very truly yours, 
JoSEPH ~lcGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF l\IAHOXIXG COUXTY-$10,000.00. 

CoLUMBUS, OHIO, March 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE:s-TLEMEX :-

IN RE: Bonds of Mahoning county, Ohio, in the sum of $10,000.00, 
for the purpose of creating a fund for the pa) mt=ul uf compt=nsation, dam
ages, cost and expense of the improvement of the Akron-Youngstown road, 
I. C. H. No. 18, section R-1, in Jackson township, under the provisions of 
section 1223 General Code. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of l\Iahoning county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity with the provisions of 
the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds will, when the 
same are signed by the proper officers and delivered, constitute valid and binding 
obligations of said county. 

X o bond form covering said issue was submitted with the transcript and I 
am therefore retaining said transcript until said bond form is submitted and ap
pro\·ed by this department. 

Very truly yours, 
JOSEPH ~IcGHEE, 

A ttomey-General. 

13-Yol. 1-A. G. 
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1059. 
APPROVAL OF BOND ISSUE OF ~IAHOXIXG COUXTY-$10,000.00. 

CoLUMBUS, OHIO, ~larch 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEME!'I :-

IN RE: Bonds of Mahoning county, Ohio, in the sum of $10,000.00, 
for the purpose of creating a fund for the payment of compensation, dam
ages, costs and expense of the improvement of the Hitchcock road, X o. 
133, in Boardman township, under the provisions of section 6929 of the 
General Code. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Mahoning county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity with the provisions of 
the General Code of Ohio relative to bond issues. of this kind. 

I am therefore of the opinion that properly prepared bonds will, when the 
same are signed by the proper officers and delivered, constitute valid and binding 
obligations of said county. 

No bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until said bond form is submitted and approved 
by this department. Very truly yours, 

}OSEPH :\lcGHEE, 
A ttomey-Ge11eral. 

1060. 
APPROVAL OF BOND ISSUE OF J\IAHOXIXG COUNTY-$11,500.00. 

CoLUMBUS, OHIO, :\larch 12, 1918. 

Industrial Commission of Ohio, Columbus, Olzio. 

GENTLEMEN :-

IN RE: Bonds of ~Iahoning county, Ohio, in the sum of $11,500.00, 
for the purpose of creating a fund for the payment of compensation, 
damages, cost and expense of the improvement of section A-1 of the 
Canfield-X iles road, I. C. H. No. 328, in Canfield township, under the pro
visions of section 1223 of the General Code. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of ~lahoning county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity with the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds will, when the 
same are signed by the proper officers and delivered, constitute valia and binding 
obligations of said county. 

Xo bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until said bond form is submitted and approved 
by this department. Very truly yours, · 

} OSEPH ~lcGHEE, 
A ttorney-Ge11e ral. 
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1061. 

.\PPRO\'.\L-FIXAL RESOLCTIOXS FOR ROAD DlPROYE:\lEXT IX 
HOUIES, SC::\DIIT AXD GEAliGA COL'XTIES. 

CoLnmn, OHio, ::\larch 12, 1918. 

Hux. Cuxrox CowEX, State Higfz<u:a::,• Commissio11cr, Columbus, 0/zio. 

DEAR SIR :-I am in receipt of your communication of ::\larch 8, 1918, in which 
you enclose for my approval Jinal resolutions on the following improvements: 

Holmes County-Columbus-::\Iillcrsburg road, I. C. H. :1\o. 23, sec
tion "!." 

Holmes County-Columbus-::\Iillersburg road, I. C. H. X o. 23, sec
tion "]." 

Summit County-Akron-Canton road, I. C. H. Xo. 66, section "Q." 
Geauga County-Cleveland-::\leadville road, l. C. H. X o. 15, section 

''K-1." 

I have carefully examined said final resolutions, find the same correct in form 
and legal, and am therefore returning them to you with my approval ctH.lorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne::;-General. 

1062. 

APPROVAL-FIX AL RESOLUTIONS FOR ROAD DIPROVDfEXT I~ 
GUERXSEY, ::\lADISOX, l\IOXROE AXD ROSS COUXTIES. 

CoLL'MBL'S, OHio, !\larch 12, 1918. 

Hox. Cuxrox Co\\'EX, State Highway Commissioner, Columbus, 0/zio. 

DE.\R SIR :-I am in receipt of your communications of February 26 and 28, 
in which you enclose for my approval· final resolutions on the following improve
ments: 

::\lcConnelsville-Cambridge road- I. C. H. No. 484, section "A," 
Guernsey county. · 

Columbus-Cincinnati road-!. C. H. Xo. 6, ::\lain ::\larket IV, section 
".\-1," type A, B, C and D, ::\ladison county. 

::\Ialaga-Alledonia road-!. C. H. No. 108, section "H," :Monroe county. 
Findlay-Delphos road-!. C. H. Xo. 133, section "A," Putnam county. 
Portsmouth-Columbus road-!. C. H. Xo. 5, section "0," Ross county. 

I have carefully examined said final resolutions, find them correct in form and 
legal and am therefore returning the same to you with my approval endorsed 
thereon, under section 1218 G. C. 

Very truly yours, 
JOSEPH ::\fcGHEE, 

A ttorney-Gencral. 
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1063. 

COU:\TY Cmt:\IISSIOXERS l\IUST HIRE AND FIX SALARY OF POL'XD
KEEPER. 

The emplo:yment of a poundkeeper for dogs sei::ed and impounded w1der pro
visions of act found in 107 0. L., pages 534 et seq., is a duty devolving upon the 
county commissioners and 11ot upon the sheriff. 

The compensation of such poundkeeper is to be fixed by the cou11ty commis-
sioners and paid out of the general county fund. 

CoLUMBUS, OHio, March 12, 1918. 

HoN. D. FINLEY 1irLLS, Prosecuting Attorney, Sidney, Ohio. 

DEAR SIR :-I have your favor under date of February 16, 1918, in which you 
ask my opinion as follows: 

"I would be very much pleased to have your opmwn as to the proper· 
construction to be placed upon sections 5652-7 to 5652-12 inclusive of the 
General Code, as amended in Vol. 107, page 535-537 of Ohio Laws, rela
tive to the providing for and compensation to be paid to the poundkeeper. 
Is it the duty of the sheriff or his deputies to act as poundkeeper and feed 
and care for the dogs that have been impounded? Or are the commis
sioners authorized to employ some other person as a poundkeeper and fix 
a certain compensation to be paid him for performing his duties as pro
vided therein? If the commissioners are authorized to employ a pound
keeper and fix his compensation, from what fund shall his compensation 
or salary be paid? , 

Also in the event that the county commissioners should provide for 
the employment of deputy sheriffs, as provided therein, who fixes their 
compensation, and from what fund is it to be paid?" 

Section 5652-7 General Code, the same being a part of the act referred to in 
your communication, provides generally for the seizure and impounding by the 
sheriff of unregistered dogs subject to registration under the provisions of said 
act. 

Section 5652-9 General Code provides generally for the disposition of dogs so 
seized and impounded. 

Section 5652-8 General Code provides as follows: 

"County commissioners shall provide for the employment of deputy 
sheriffs necessary to enforce the provisions of this act, shall provide nets 
and other suitable devices for taking dogs in a humane manner, and, ex
cept as hereinafter provided, shall also provide a suitable place for im
pounding dogs, and make proper provision for feeding and caring for 
the same, and shall also provide humane devices and methods for destroy
ing dogs. Provided, however, that in any county in which there is a so
ciety for the prevention of cruelty to children and animals, incorporated 
and organized as provided by law, and having one or more agents ap
pointed in pursuance of law, and maintaining an animal shelter suitable 
for a dog pound and devices for humanely destroying dogs, county com
missioners shall not be required to furnish a dog pound, but the sheriff 
shall deliver all dogs seized by him to such society for the prevention of 
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cruelty to animals and children at its animal shelter, there to be dealt with 
in acconlance with· law, and the county commissioners shall provide for 
the payment of reasonable compensation to such society for its services so 
performed out of the county general fund." 
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\Vithout any extended discussion of the provisions of this section it will be 
noted that, except in counties where there is an incorporated humane society hav
ing suitable facilities for a dog pound, it is the duty of the county commissioners 
to provide a suitable place for impounding dogs seized under the provisions of the 
act and to make proper provision for feeding and caring for the same. 

It seems obvious that dogs seized and impounded cannot be fed or cared for 
unless some person is designated or employed to perform this duty, and that the 
county commissioners are authorized and required to appoint such person to act 
as poundkeeper and to feed and care for such dogs. Though it is the duty of the 
sheriff, by himself or deputy, to place dogs that have been seized in such pound, 
I do not see that it is any part of his duty to provide for feeding and caring for 
such dogs nor to provide a poundkeeper for such purpose. This conclusion reached 
by me answers your first question. 

As to your second question I am of the opinion that the compensation of the 
person employed as poundkeeper for the purpose of feeding and caring for dogs 
seized and impounded is to be paid by the county commissioners ont of the general 
county fund. 

Your last question is answered by opinions X os. 861 and 973 addressed, 
respectively, to Hon. Perry Smith, prosecuting attorney, Zanesville, Ohio, and 
Hon. John V. Campbell, prosecuting attorney, Cincinnati, Ohio, under dates of 
December 15, 1917, and January 29, 1918, copies of which are enclosed here-
with. Very truly yours, 

JOSEPH }.fcGHEE, 

A ttomcy-Gc11eral. 

1064. 

HU}.IA:XE SOCIETY FOR PREVEXTIOX OF CRUELTY TO AXDIALS 
}.lUST ALSO BE FOR}.IED FOR PREVEXTIOX OF CRUELTY TO 
CHILDREX-CERTIFICATE OF BOARD OF STATE CHARITIES
RESULT OF TAKI:XG TDIPORARY POSSESSIO::\ OF :.IISTREATED 
CHILD-CRI:.IIXAL JURISDICTIOX OF JUVEl'JILE COURT-SECTIOX 
10083 }.IQDIFIED BY JUVEXILE COURT LA \V. 

There is 110 such tlzing as a society for tlze prc~·e11tio11 of cruelty to a11imal.S' 
wlziclz is not also a society for tlze preve11tio11 of cruelty to cl1ildrell, as all such 
societies are required to be formed for both of said objects. Suclz societies do not 
require the certificate of tlzc board of state charities in order to reuder tlzeir illcor
poration lawful. 

The act of takiug temporary possession of a mistreated clzild under scctio11 
10081 G. C. docs not make suclz society subject to annual certificatiou by tlze board 
of state charities. 

Tlze ·criminal jurisdiction of tlze jwvenile court is partly cxclusi;·c aud partly 
co11currcllt 'o.'it/1 tlzat of otlzcr crimizwl courts. In all cases i11 ·z.:lziclz tlzc judgment 
acts directly upo11 the i11fa11t himself it is exclusive, and in all cases in which it is 
IICCessarJ,• to establish the dcliuqltl'nCJ.' of a child as a substa11tir.·c part of tlze offcllse 
such jurisdictio11 is also exclusive. In cases of oJJe11ses agai11st infants zmdcr stat-
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ttlcs in e.ristence prior to the creation of the juvenile court the jurisdiction is con
current, and as to statutes creating offmses since the establishment of the jwve11ile 
court the jurisdiction is either exclusiu or concurrent, depending upon the con
siderations in the first t-wo paragraphs abo<-'e set fortlz and also the terms of tlze 
act itself under consideration. 

The pror•isio11 of the juvenile coztrt law so modifies section 10083 G. C. tlzat it 
is 110 longer 11ecessary to comply witlz that pro1.:ision thereof requiring a child to 
be placed under the care of a humane society or its agent. 

Cow~rBus, OHIO, ~larch 12, 1918. 

Board of State Charities, Columbus, Ohio. 

GEXTLD!EX :-On January 23, 1918, you addressed to this department the fol
lowing request for an opinion: 

"In attempting to apply the prov1s1ons of section 1352-1, we are con
fronted with a number of conditions, obtaining in so-called humane socie
ties of the state, whose activities may be placed in three groups: 

I. Societies which seem to maintain work only relating to protection 
of animals and prosecutions for abuses thereof. 

II. Societies which, in addition to the animal protection, also prose
cute parents for non-support and other cases of neglect of children, but do 
not attempt to assume any legal responsibility for the children after prose
cutions, or to perform any other form of personal guardianship over 
them. 

III. Societies which, in addition to the above activities, do, by court 
action, acquire guardianship of children and exercise full legal authority 
and care for and over them. 

S~ction 10067 authorizes societies to be organized, some of which are 
styled as humane societies and some as societies for the prevention of 
cruelty to animals. 

Section 10063 states that the objects of such soCieties, among other 
things, shall be for the prevention of cruelty especially to children and 
animals. 

Section 10070 provides for the appointment of agents to prosecute per
sons guilty of acts of cruelty to persons and animals. 

Section 10081 provides that an officer or agent of such a society may 
remove a child from parents or persons having charge thereof, by taking 
possession summarily. 

Section 10082 provides for a method of notice to be served on parents 
and concludes with this sentence, '\Vhen said period of two weeks from 
the time of publication shall have elapsed, said court shall have full juris
diction, to deal with the child as provided by this chapter.' 

Section 10083 states that the probate court slzall, under certain condi
tions, make an order conferring on the general agent the powers of 
guardian o\·er a child. 

Section 5653 provides that, under certain conditions, balances in the 
sheep fund may be paid to the society for the prevention of cruelty to 
children and animals. 

Section 13440 provides a schedule of fees to be paid from county funds 
to an attorney of a humane society or its agent. 

Section 1683-1 provides that juvenile court judges shall have jurisdic
tion of all misdemeanors against minors. 
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Having the above sections in mind, we submit to your consideration 
the following questions: 

(1) Does the fact that such societies have a legal authority to do 
many things for the protection of children require those in group one to 
be certified by the board of state charities? 

(2) Are societies coming under the scope of group two subject to 
annual certification? 

(3) Does the refusal of certification of a humane society, or similar 
organization, have any effect upon the legal right of such society to con
tinue as a prosecuting agency, either of animals or children, or both, with 
or without the public financial assistance provided in sections 10072, 10076, 
5653 and 1344{)? 

( 4) Does the act of taking possession of a mistreated child, as pro
vided in section 10081, make a society which the agent represents subject 
to annual certification? 

(5) Does the general juvenile court law amend by implication the 
requirements in the humane society law about bringing cases before the 
probate judge; that is, should such cases be brought before the juvenile 
court instead? 

(6) Does the juvenile court law remove the compulsory prunswn in 
section 10083 concerning the placing of the child under the care of a humane 
society or its agent? 

(7) Does section 1683-1 warrant an interpretation to the effect that 
all cases of non-~upport, including abuses and other offenses against the 
welfare of children, as defined in sections 1645, 1646, 1654, 1655, 12970 and 
probably others, must be brought before the juvenile court?" 
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The questions asked by you were partially answered in a former opllllOil 
rendered to your board under date of December 15, 1917. The answer at that time 
was made against my own opinion as to its corredut:~~ because I deferred to the 
decision of the circuit court of Cuyahoga county, which had theretofore deter
mined that societies for the prevention of cruelty to animals under the statute must 
secure the approval of your department before being entitled to file articles of in
corporation. 

I have delayed answering your present inquiry because shortly before receiving 
it I was informed that the same question was again raised in an action brought 
in the court of appeals of Cuyahoga county, being State ex rei. Cleveland Animal 
Protective League v. County Commissioners and County Auditor of Cuyahoga 
County. That cause has now been determined and I have a transcript of the 
record before me, as well as the briefs of counsel. It is held that these societies 
do not require your approval. 

The requirement of section 1352-2 General Code is as follows: 

"Xo association whose object may embrace the care of dependent, neg
lected or delinquent children or the placing of such children in private 
homes shall hereafter be incorporated unless the proposed articles of in
corporation shall have been submitted first to the board of state charities. 
The secretary of state shall not issue a certificate of incorporation unless 
there shall first be filed in his office the certificate of the board of state 
charities that it has examined the articles of incorporation, and that in its 
judgment the incorporators are reputable and respectable persons," etc. 
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It is to be noted that this section applies to and includes soctettes the object 
of which is the care of dependent, neglected or delinquent children or the placing 
of such children in private homes. 

Societies for the prevention of cruelty to animals organized under sections 
10066 and 10067 General Code are required to have as their object the inculcation 
of humane principles and the enforcement of laws for the prevention of cruelty, 
especially to children and animals; so that no matter under whch section the society 
is organized its objects are the same. There is no such thing as a society for the 
prevention of cruelty to animals that is not also a society for the prevention of 
cruelty to children. What is held by the court, however, is that this casual care 
that is taken on behalf of children by prosecuting those guilty of acts of cruelty 
to them does not embrace the "care of dependent, neglected or delinquent children" 
in the sense in which the term is used in section 1352-2 G. C.; that this latter sec
tion is intended to apply to those who in some sense have the continued care or 
disposition and control of children. The briefs filed in this case show that the 
court had before them the subjects provided for in sections 10081 and 10082 
G. C. 

Section 10081 provides that in a certain contingency the officer of the society 
for the prevention of cruelty to animals may take possession of a child sum
marily. 

Section 10082 provides what he shall then do, which in substance is to place 
the child at the disposition of the probate court, who shall fix a time and place of 
hearing, which must be. at least two weeks after publication is made. 

Section 10083 provides that the probate judge may at the hearing take posses
sion and control of the child from the parent, and make an order conferring upon 
the general agent of the society the powers of a guardian as to the child. Here 
indeed at the last is permanent care of a neglected child. It is not, however, in 
the society but in the general agent of the society. who must receive his appoint
ment from the probate court, which it is presumed in all cases is a sufficient cer
tification and finding of his fitness. Upon this theory evidently the court of ap
peals has found that these societies do not require the certificate of character from 
your department, and this of necessity answers your first, second, third and fourth 
inquiries. 

Answering your fifth inquiry as to the jurisdiction of the juvenile court: this 
jurisdiction is conferred by section 1642, and is therein defined to·be 

"over and with respect to delinquent, neglected and dependent minors, 
under the age of eighteen years, not inmates of a state institution, or any 
institution incorporated under the laws of the state for the care and cor
rection of delinquent, neglected and dependent children, and their parents, 
guardians, or any person, persons, corporation or agent of a corporation, 
responsible for, or guilty of causing, encouraging, aiding, abetting or con
tributing toward the delinquency, neglect or dependency of such minor, 
and such courts shall have jurisdiction to hear and determine any charge 
or prosecution against any person, persons, corporations, or their agents, 
for the commission of any misdemeanor involving the care, protection, 
education or comfort of any such minor under the age of eighteen years." 

It will be seen that the jurisdiction here given is not by its express terms made 
exclusive. 

Section 1659, .however, enacts as follows: 

"\Yhen a minor under the age of eighteen years is arrested, such 
child, instead of being taken before a justice of the peace or police judge, 
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shall be taken directly before such juvenile judge; or, if the child is taktn 
before a justice of the peace or a judge of the police court, it shall be the 
duty of such justice of the peace or such judge of the police court, to 
transfer the case to the judge exercising the jurisdiction herein provided." 
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Sections 1644 to 1648 G. C. make prO\ision as to who are such delinquent, neg
lected and dependent children, and provide the proceedings in reference thereto, 
which in all cases are before the juvenile court. The combined effect of these 
different sections evidently does by implication amend the sections to which you 
refer and require these proceedings to be before the juvenile court rather than 
the probate judge, as it would necessarily follow that in any case such child in 
order to be taken under section 10081 by such officer would come under the de
scription of "delinquent, neglected or dependent children." 

As to your sixth question, if the child in question be delinquent, dependent or 
neglected, it is required by section 1670 that it be placed in the "detention home," 
and by the operation of the statutes above quoted generally the child becomes a 
ward of the juvenile court. It therefore does affect section 10083 at least to the 
extent that it is not mandatory that such child be placed under the guardianship 
of the agent of the society. 

As to your seventh question, the jurisdiction given the juvenile court under 
section 1683-1 is 

"of all misdemeanors against minors, and of offenses prescribed in sections 
928, 6344, 6345, 6373, 12664, 12666, 12787, 13031, 13035 and 13038." 

The language of this section is in form permissive and upon examination it 
appears that it is not intended to give exclusive jurisdiction to the juvenile court, 
but only concurrent jurisdiction with other courts in which the offenses referred 
to were already cognizable. The said offenses may therefore be prosecuted by 
indictment and otherwise in other courts the same as before the enactment of this 
section, except where by the expr<>ss terms of the different sections or by neces
sary implication the jurisdiction of the juvenile court is exclusive. This exclusive 
jurisdiction undoubtedly exists in all cases where the judgment of the court acts 
directly on the infant himself, as for instance in section 1564 it is provided as fol
lows: 

"If in his judgment it is for the best interest of a delinquent minor 
under the age of seventeen years, the judge may impose a fine upon such 
delinquent not exceeding ten dollars, and he may order such person to stand 
committed until fine and costs are paid." 

The judge here referred to is undoubtedly none but the juvenile judge. The 
section is in the chapter headed "juvenile court" and the context undoubtedly 
indicates that it is the judge of that court who is meant. 

The same may be said as to all offenses against a delinquent child. There is 
no court but the juvenile court that has power to declare such delinquency, and 
it follows that when in a prosecution, for an offense against an infant, it is neces
sary to establish such delinquency as a substantive part of the offense against a de
linquent, only a juvenile court can have cognizance of the case. 

Section 1655 G. C. provides as follows: 

"\Yhoever is charged by law with the care, support, maintenance or 
education of a minor under the age of eighteen years, and is able to sup-
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port or contribute toward the support or education of such minor, fails, 
neglects, or refuses so to do, or who abandons such minor, or who unlaw
fully beats, injures, or otherwise ill treats such minor, or causes or allows 
him or her to engage in common begging, upon complaint filed in the 
juvenile court, as provided in this chapter, shall be fined not less than ten 
dollars, nor more than five hundred dollars, or imprisoned not less than ten 
days nor more than one year, or both. Such neglect, non-support, or 
abandonment shall be deemed to have been committed in the county in 
which such minor may be at the time of such neglect, non-support, or 
abandonment. Each day of such failure, neglect, or refusal shall constitute 
a separate offense, and the judge may order that such person stand com
mitted until such fines and costs are paid." 

The reference to "the judge" in the latter part of the section seems to indicate 
or rather assume that the juvenile judge will always be the one before whom such 
offender is tried. However, section 12970 G. C. describes almost the identical of
fense, and there is no doubt but what it may be the subject of indictment and trial 
in the ordinary criminal courts, because its enactment precedes the delinquent child 
and juvenile court laws and there is nothing to take away the established juris
<iiction of the courts existing at the time of their passage. 

Offenses against this last section may also be prosecuted in the juvenile court 
under section 1683-1 G. C. as being a "misdemeanor against minors." 

Vvith these suggestions it can be determined in each case what courts may 
entertain such jurisdiction and the various statutes will not here be discussed or 
enumerated. Very truly yours, 

JosEPH 11cGHEE, 
A ttomey-General. 

1065. 

WHEX PROCEEDS OF AX IXSURAXCE POLICY OX A CHURCH ARE 
IXVESTED AXD IXTEREST USED FOR SUPPORT OF CHURCH, 
SA~IE ARE SUBJECT TO TAXATIO:N". 

The proceeds of an insurance policy on a church building destroyed by fire, 
when ill'vested and the interest is used for the support of tlze church, are subject to 
taxatio11. 

CoLUMBUS, OHIO, :Nfarch 12, 1918. 

Hox. FRAXK CARPEXTER, Prosecuting Attorney, Noru!alk, Ohio. 

DEAR SIR :-On date of February 19, 1918, you requested my opinion as follows: 

"Some time ago a church building owned by the Congregational church 
Greenwich, Ohio, was burned. At the time that this building was destroyed 
by fire the trustees had caused the same to be insured for the sum of 
twenty-five hundred ($2500) dollars. After the fire this sum of twenty
five hundred ($2500) dollars was collected by the trustees of this church 
and they now hold the same as property of the church, which is loaned out 
in the regular way; the interest arising from the use of this money is 
applied by the church to the usual church purposes. 

The officers in charge of this church make the claim that this fund it 
not under the laws of Ohio subject to taxation. 
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I would like to have your opinion in this matter at an early rlate as 
they are very anxious to know whether or not this fund is property subject 
to taxation under the laws of Ohio, or whether it is exempted hy the stat
utes of this state." 

The question which you submit is one of statutory construction. a> the exemp
tions authorized in the constitution, article 12, section 2, are not self executing. 
The pertinent statutes arc as follows: 

"Sec. 5349. * * houses used exclusively for public worship, the books 
and furniture therein and the ground attached to such buildings necessary 
for the proper occupancy, usc and enjoyment thereof and not lt!a>t!U ur 
otherwise used with a view to profit, * * shall be exempt from taxa
tion. * *" 

"Sec. 5353. * * property belonging to institutions of public charity 
only, shall be exempt from taxation." 

The following propositions have been established by the supreme court of this 
state under the above sections. A church is not an institution of "purely public 
charity." \Vatterson v. Halliday, 77 0. S., 150; Gerke v. Purcell, 25 0. S., 229. It is 
the use of the property itself which renders it exempt or non-exempt from tax
ation and not the use of the income which is derived from it. Rose Institute v. 
Myers, 92 0. S. 252. The case last cited related to real estate. 

In Rose Institute v. ::\Iyers, 92 0. S. 238, it was held that prior to the constitu
tional amendments of 1913 at least, an endowment fund invested and used for the 
support of an institution of purely public charity was exempt from taxation, thus 
affirming and applying to amended section 5353 the rule laid down in Little v. Sem
inary, 72 0. S. 417. 

The case last cited, however, has no bearing upon the question to be consid
ered in this opinion because of the controlling fact that a church is not an institu
tion of purely public charity; in short, the only extent to which a church, as such. 
is entitled to exemption under the decision of \Vatterson v. Halliday, 77 0. S. 150, 
is that of its buildings used exclusively for public worship and the land attached 
thereto. This does not prevent a church from being the owner of a separate insti
tution such as a parochial school, which might be one of purely public charity. 
Gerke v. Purcell, supra; Little v. Seminary, 72 0. S. 417. 

These considerations bring the question down to whether or not insurance 
moneys paid on account of the destruction of a church building are to be regarded 
for the purpose of exemption from taxation in the same light as the building it
self. 

Bearing in mind the leading principle that it is the usc to which property is put 
and not its ownership that determines its exemption, together with the correlative 
proposition as phrased by Nichols, C. ]., in Rose Institute v. ::\Iycrs, supra, to the 
effect that "the exemption is not a release in personam but a relca:-e in rem, and 
the res to which the release applies must be found and identified by the officer or no 
exemption can be recognized," I arrive at the conclusion that insurance moneys 
cannot be regarded as a substitute for a house of public worship itself, and that the 
fund cannot be exempted on any such ground. If anything more were needed to 
complete a statement of my reasons, it would be that primarily the exemption stat
utes must be strictly construed and cannot be extended by implication or analogy. 
The fund stands in no different situation in my opinion than would an endowment 
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fund vested in the trustees of the church for the purpose of paying the salary of its 
priest or minister. For the reason stated in Watterson v. Halliday, supr~, such a 
fund would be subject to taxation. 

For these reasons then I am of the opinion that the fund in question is not 
exempt from taxation. 

1066. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DORMITORIES FOR TEACHERS, ETC., IN PAROCHIAL SCHOOL, OR 
OTHER INSTITUTION OF PURELY PUBLIC CHARITY, ARE NOT 
SUBJECT TO TAXATION. 

Buildings belonging to the proprietor of a Parochial school or other institution 
of purely public charity, and used as dormitories for teachers or other workers in 
such institutions, are exempt from taxation. 

COLUMBUS, OHio, March 12, 1918. 

HoN. D. l\1. CuPP, Prosecuting Attorney, Delaware, Ohio. 

DEAR SIR :_;I have your letter of February 27, in which you request my opin
ion as follows: 

"I desire to submit to your department for answer this question, 'Is a 
convent or sisters' home, as such are commonly understood to be, subject to 
taxation?' 

"'hile this specific class of property is not mentioned in the case of 
Watterson against Halliday, I am informed by Father \Vagoner, that at 
some stage in the above case, this question was specifically passed upon by 
the common pleas, then circuit court or in the supreme court." 

This question was passed upon by Hon. Timothy S. Hogan, attorney-general, 
in an opinion to Hon. Lewis E. Mallow, assistant prosecuting attorney of Lucas 
county under date of April 17, 1911, Annual Report of the Attorney-General for 
that year, volume 2, page 1154. The head note of the opinion states accurately 
the holding arrived at as follows: 

"Houses used exclusively as places of domicile for the sisters or lay 
teachers of parochial schools, are 'buildings connected with public colleges 
and academies' or 'lands connected with public institutions of learning,' within 
the meaning of section 5349 G. C., and are therefore exempted from taxa
tion." 

This opinion was based upon a careful examination of the exact issue involved 
in Watterson v. Halliday, 77 0. S. 150, referred to by you, and it is true that, as you 
have been informed, the question in which you are interested was raised in the 
lower courts in that case and was determined in favor of the exemption that is 
claimed. This exemption, however, was placed upon the grounds submitted in the 
syllabus of the opinion, which I have quoted. 



.A.TTORXEY -GEXER.!.L. 397 

I agree with ~Ir. Hogan's opinion, and advise you therefore that if the build
ings to which you refer are used as dormitories for teachers in a parochial school, 
they are exempt from taxation. 

Further, I would be of the opinion that if they are used as dormitories for 
persons engaged exclusively in public charitable work carried on by an institution 
of purely public charity of any kind, they are exempt from taxation under section 
5353, as interpreted in Rose Institute v. 1\Iyers, 92 0. S. 252. 

Very truly yours, 

1067. 

JOSEPH l\lcGHEE, 
Attorney-General. 

APPROV AL-SYXOPSIS OF PROPOSED COXSTITUTIOXAL AMEXD
MEXT -PROHIBITION AMEXD:\IENT. 

COLUMBUS, OHIO, March 12, 1918. 

HoN. ]AMES A. WHITE, Superi11tendent Anti-Saloon League, 175 South High Street, 
Columbus, Ohio. 

DIEAR SIR :-I am in receipt of the form of constitutional amendment, together 
with schedule and suggested synopsis, which you submit to me under the provisions 
of section 5175-29e G. C. One part of the form submitted for certification is as 
follows: 

"The full text of the proposed amendment to the constitution shall read 
as follows: 

Be it resolved by the people of the State of Ohio: 

ARTICLE XV. 

Section 9. The sale and manufacture for sale of intoxicating liquors 
as a beverage are hereby prohibited. The general assembly shall enact laws 
to make this provision effective. ?\ othing herein contained shall prevent the 
manufacture or sale of such liquors for medicinal, industrial, scientific, 
sacramental or other non-beverage purposes. 

SCHEDL:LE. 

If the proposed amendment be adopted, it shall become section 9 of 
artivle XV of the constitution, and it shall take effect on the 27th day of 
1\Iay of the year following the date of the election at which it is adopted, 
at which time original sections 9 and 9a of article XV of the constitution 
and all statutes inconsistent with the foregoing amendment shall be re
pealed." 

The other part of the form is the synopsis of the proposed amendment and 
reads: 

"That a section to be known as section 9, article XV of the constitution 
shall be adopted so as to prohibit the sale and manufacture for sale of in-
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toxicating liquors for beverage purposes, said amendment to take effect on 
the 27th day of ~lay of the year following the date of the election at which 
it is adopted." 

Pursuant to the provisions of section 5175-29e of the General Code of Ohio, I 
hereby certify that the synopsis above set out is a truthful statement of the con
tents and purpose of the proposed amendment to be known as section 9 of article 
XV of the constitution of Ohio. Very truly yours, 

]OSEPH :\lcGHEE, 
A ttonzeJ,•-General. 

1068. 

APPROVAL OF BOXD ISSUE OF :\IAHOXIXG COUNTY-$7,000.00. 

CoLUMBUS, OHIO, :\larch 12, 1918. 

·Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Mahoning county, Ohio, in the sum of $7,000.00, for 
the purpose of creating a fund for the payment of Austintown township's 
share of the compensation, damages, cost and expense of improving section 
1 of the Canfield-Xiles road, I. C. H. l\ o. 328, in Austintown township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of :\iahoning county, Ohio, and of other officers 
relating to the above bond issue, and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers and delivered, con
stitute valid and binding obligations of said county. 

1069. 

Very truly yours, 
]OSEPH :\ICGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF :\IAHONING COUXTY-$9,500.00. 

CoLU~!BUS, Omo, :\larch 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of :\lahoning county, Ohio, in the sum of $9,500.00, 
for the purpose of creating a fund for the payment of Boardman town
ship's share of the compensation, damages, cost and expense of improving 
section 1 of the Canfield-Poland road, I. C. H. Xo. 486 in Boardman 
township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of :\lahoning county, Ohio, and of other officers 
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relating to the abO\·e bond issue, and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the proper officers and delivered, con
stitute valid and binding obligations of said county. 

1070. 

\' ery truly yours, 
JosEPH McGHEE, 

Attorney-Gcllcral. 

XOTICE OF APPLICATION TO COXSTRUCT STREETRAILWAYWITHIN 
A :.IUXICIPALITY :.lUST BE PUBLISHED OXCE A WEEK FOR 
THREE COXSECUTIVE WEEKS BEFORE COUXCIL ~lAY ACT ON 
S:UIE. 

Where application has been made under authority of sectio11 3768 of the Gell
eral Code, to co11struct a street railroad withi11 a mu11icipal corporation, counci'l 
has_ 110 authority; to proceed u11der such application for all}' purpose until published 
notice of such application lzas been made once a week for tlzree collsecuti'l.•e weeks 
as provided in sectio11 3769 Ge11eral Code. 

CoLUMB-us, OHIO, March 12, 1918. 

Tlze Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GEXTLE!IIE:-> :-Under date of l\larch 7, 1918, the Hon. Asa E. \Vard, city 
solicitor of :.Iarietta, Ohio, submits a question which is of general interest and 
the opinion is therefore addressed to you. A copy of this opinion is also sent to 
:.Ir. Ward. 

The inquiry is as follows: 

"The city of :.Iarietta is about to receive an application for leave to 
construct a street railway in the city. 

I am in doubt as to the proper procedure under section 3769 G. C., as 
to whether or not it is necessary to give public notice of the application 
therefor, before the ordinance or resolution establishing route and author
izing advertisement for bids, or to pass the necessary resolution establish
ing route and authorizing advertising for bids, and then give the proper 
notice by publication of the said application, as seems to be the procedure 
laid down by Ellis' Ohio :.Iunicipal Code, at page 211." 

Section 3768 General Code reads as follows: 

"Xo corporation, individual or individuals shall perform any work in 
the construction of a street railroad, until application for leave is made to 
the council in writing, and the council by ordinance has granted permission, 
prescribed the terms and conditions upon, and the manner in which the 
road shall be constructed and operated, and the streets and alleys to be 
used and occupied therefor, but the council may renew any such grant at 
its expiration upon such conditions as may be considered conducive to the 
public interest." 
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Under the terms of this section the first thing required is the making of the 
written application to council. 

Section 3769 of the General Code reads: 

"X othing mentioned in the preceding section shall be done, no ordinance 
or resolution to establish or define a street railroad route shall be passed, 
no action inviting proposals to construct and operate such railroad shall be 
taken by the council, and no ordinance for the purpose specified in such 
section shall be passed, until public notice of the application therefor has 
been given by the clerk of the council once a week, for the period of at 
least three consecutive weeks in one or more of the daily papers, if there 
be such, and if not, then in one or more of the weekly papers published 
in the corporation." 

This section specifically provides that none of the things mentioned in section 
3768 of the General Code shall be done until public notice of the application shall 
be given once a week for three consecutive weeks. It further provides that no 
ordinance or resolution to establish the route shall be passed until notice of such 
application has been made. 

Therefore upon the filing of the application, as provided for in section 3768, 
General Code, the next step is to give public notice of the filing of such applica
tion once a week for three consecutive weeks, as provided in section 3769, General 
Code. Council has no authority to pass an ordinance or resolution establishing the 
route and authorizing advertisement for bids until after such notice has been 
made, Very truly yours, 

1071. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF THE FOLLOWIKG LEASES OF CAXAL LANDS: TO 
LEN C. KOPLIN, AKRON; THE C0~1MERCIAL PRIXTING AXD 
LITHOGRAPHIXG CO., AKROX; THE l\1ASSILLOX ELECTRIC & 
GAS CO., ~IASSILLOX: WILLIA~I A. CARL TO~, THORXVILLE; 
THE BIXG CLUB OF DAYTON; FRED W. SI:\IPSOX, NEWARK; 
CHARLES CARROLL, ST. MARYS; ROE SPURGEOX, KIRKERS
VILLE. 

CoLUMBUS, OHIO, :\larch 14, 1918. 

HoN. ]OH::\1' I. l\IrLLER, Superintendellt of Public Works, Columbus, Ohio. 

DEAR SrR :-I have your communication of February 21, 1918, in which you 
enclose the following leases of canal property, in triplicate, and ask my approval 
of said leases : 

To Len C. Koplin, of Akron, Ohio, for a portion of the 
state canal property between the north line of Exchange 
street and the south line of Buchtel avenue, the ap
praisement on which is $20,000 for the first three years, 
and $28,333% for the last twelve years, the average 

Amount. 

valuation being ----------------- ---------------------- $26,666% 
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To the same party, a portion of the state canal land lying 
between the south line of Exchange street in the city 
of Akron, and a line drawn parallel thereto and 95 feet 
southerly therefrom. The appraisement for the first 
three years is $15,000 and for the last twelve years the 
appraisement is $20,000, the average appraisement being_ 19,000 00 

To the Commercial Printing and Lithographing Co., of 
Akron, Ohio, a lease for the portion of the berme em
bankment between the northerly line of Exchange street 
and the alley betvieeri Exchange street and Buchtel 
avenue, and abutting the lands of said company. Valua-
tion ------------------------ -------------------------- 3,100 00 

To the Massillon Electric and Gas Co., of :\iassillon, Ohio, 
lease for the berme embankment and the outer slope 
of the towing path embankment of the Ohio canal in 
the city of Massillon, commencing at the north line of 
·walnut street in said city and extending thence northerly 

a distance of 645 feet. Valuation---------------------- 6,666% 
To the Massillon Electric and Gas Co., lease for railway 

crossing over the Ohio canal a short distance north of 
the village of Bolivar in Tuscarawas county, Ohio. 
Valuation ------------------- -------------------------

To William A. Charlton, Thornville, Ohio, lease for two 
500 00 

small islands in Buckeye lake. Valuation_______________ 1,666% 
To the Bing Club of Dayton, Ohio, renewal of a lease of 

two small islands in Lake St. Marys. Valuation________ 1,000 00 
To Fred W. Simpson, Newark, Ohio, renewal of a lease for 

a portion of the abandoned Ohio canal in east Newark. 
Valuation ------------------------ -------------------- 1,000 00 

To Chas. Carroll, renewal of a lease of twenty acres of land 
adjacent to Lake St. Marys. Valuation_______________ 1,000 00 

To Roe Spurgeon, Kirkersville, Ohio, small tract of the 
Kirkersville feeder near Kirkersville, Ohio. Valuation__ 100 00 

I have carefully examined these leases and find them to be correct in form 
and legal in every respect. I am therefore endorsing my approval thereon and for
warding them to the governor of the state for his consideration. 

I desire to make one or two suggestions in reference to these leases. In the 
lease made to the Massillon Electric & Gas Company of Massillon, Ohio (prop
erty valuation, $6,666%), the property is leased to a railroad company for switch 
track purposes. I am assuming that the switch track is not of a greater length 
than two miles. 

Section 13965 G. C. provides that the canal lands of the state "may be leased 
for any purpose or purposes other than for railroads operated by steam." The sec
tion provides further, however, that the canal basin or any portion of canal lands 
may be leased to a railroad company for the necessary use of such railroads for a 
distance of not exceeding two miles. On account of the provisions of this section 
I make the above assumption and base same upon the description set out in the 
lease. 

In the lease made to the same company, the property of which is valued at 
$500.00, there are a number of stipulations set out. These stipulations are not 
numbered correctly nor consecutively, but this is a mere matter of form and does 
not interfere with the validity of the lease. 
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In the lease to the Bing Club, of Dayton, Ohio (property valuation, $1,000.00) 
there is no authority given by said club to the one who signed the lease, to sign 
the same. Undoubtedly it would have been better if such a resolution had been 
adopted and copy of same attached to the lease. However, from the name of the 
lessee I assume that it is neither a corporation nor a partnership, but rather a 
voluntary association, and I have therefore decided to approve the lease. 

1072. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION :t\OT LIABLE FOR INTEREST 0~ SCHOOL 
FUl\DS DEPOSITED. WITH COUNTY TREASURER WHDJ UN ABLE 

. TO SECURE BIDS FOR DEPOSIT-"CONVENIENTIN LOCATED" 
AS USED IN SECTION 7607 DEFINED-BOARD MAY DETERMINE 
WHEN BAXKS ARE CONVENIENTLY LOCATED. 

Where a school district contains two or more banks and the board of educa
tion has used its best efforts to secure bids for the deposit of the school fuuds under 
section 7605 General Code, and such board finds that there are no other ba11ks "con
veniently located" as provided in section 7607 General Code, and such funds are 
deposited in the county treasury under authority of section 4763 General Code, the 
members of such board are 11ot liable for interest on the school funds as provided 
in section 7609 General Code. 

It is within the discretion of the board of education to determine when banks 
are "conveniently located" within the meaning of section 7607 General Code, and 
the bureau of inspection and supervision of public offices cannot control such dis
cretion, except i11 case of fraud, collusion, or clear abuse of such discretion. 

The phrase "conveniently located" as used in section 7607 General Code cannot 
be defined so as to apply to all cases. It should be considered in connectioll with 
the particular circumstances of each case. 

CoLUMBUS, OHIO, ~larch 15, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE:-;-TLEME:-1 :-Under date of January 25, 1918, you submit the following state
ment of facts and inquiries to this department: 

"The board of education of Medina, Ohio, used their best efforts to 
secure bids covering deposit of funds of the board of education under the 
provisions of section 7605 General Code. There are three banks in the 
school district. The board was unable to secure any bids, and was in
formed that their funds, which were not in great amount, were not cared 
for by the banks. Upon which the board placed the funds in the custody 
of the county treasurer under authority of section 4763 General Code. 

Question 1. In view of the above statement, can the members of the 
board be held liable for 2% interest on the funds as set forth in section 
7609 General Code. 

Question 2. The board contends that other banks of the county are not 
conveniently located as set forth in section 7607 General Code. Has this 
department any power of discretion in deciding what a convenient location 
may be? 
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Question 3. Can your office advise us construction of the meaning of 
'conveniently located?'" 

Section 7604 General Code provides in part : 

"* * * the board of education of any school district by re:;olution 
shall provide for the deposit of any or all moneys coming into the hands 
of its treasurer. * * *" 

Section 7605 General Code provides : 

"In school districts containing two or more banks such deposit shall 
be made in the bank or banks, situated therein, that at competitive bidding 
offer the hight:st rate of interest which must be at least two per cent for 
the full time funds or any part thereof are on deposit. * * *" 
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It appears from your statement of facts that the board of education used 
their best efforts to comply with the above provisions and to secure a depository. 
The banks refused to tender bids. 

Section 7607 General Code provides : 

"In all school districts containing less than two banks, after the adap
tion of a resolution providing for the deposit of its funds, the board of 
education may enter into a contract with one or more banks that are con
veniently located and offer the highest rate of interest, which shall not be 
less than two per cent for the full time the funds or any part thereof are 
on deposit. * * *" 

The district now in IJIH''tion does not come within the letter of the aboYe pro
vision, as it contains three banks. It is provided in said section that the "board of 
education may enter into a contract with one or more banks that are conveniently 
located." 

The word "may" is used herein, and this makes it discretionary with the 
board to enter into such contract. The banks must be "conveniently located." 

It is the province of the board of education in the first instance to determine 
whether the banks are conveniently located. Their discretion in this matter cannot 
be controlled except in case of fraud, collusion, or clear or arbitrary abuse of 
such discretion. 

The rule is stated in the case of Pugh Printing Co. v. Yeatman, 22 Cir. Ct. 
584, wherein the second branch of the syllabus reads: 

"The courts cannot control public officers in the exercise of their dis
cretion. It is only when the courts find present some of the equitable 
grounds of fraud or mistake, or find the decision or award to he wrongful, 
fraudulent, collusive or arbitrary, that they can set aside or re,;train their 
conclusions or determinations." 

Your department in its supervisory capaci.ty can only control the discretion of 
the board of education in accordance with the above rule. It is your duty to call 
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attention to any abuse of discretionary power. You cannot control the power of 
discretion granted to the board of education. 

You ask as to the liability of the board of education under section 7609 Gen
eral Code. This section provides : 

"* * * Upon the failure of the board of education of any school 
district to provide a depository according to law the members of the board 
of education shall be liable for any loss occasioned by their failure to pro
vide such depository, and in addition shall pay to the treasurer of the 
school funds two per cent on the average daily balance on the school 
funds during the time said school district shall be without a depository. 
Said moneys may be recovered from the members of the board of educa
tion for the use and benefit of· the school funds of the district upon the 
suit of any taxpayer of the school district." 

It appears in your statement that the board of education did provide for a de
pository under section 7604 General Code, and asked for bids as required by sec
tion 7605 General Code,, but no bids were received. The funds were then deposited 
with the county treasurer under authority of section 4763 General Code, which 
reads: 

"* * * In all village and rural school districts which do not provide 
legal depositories as provided in sections 7604 to 7608 inclusive, the 
county treasurer shall be the treasurer of the school funds of such dis
tricts." 

Under the circumstances submitted, the members of the board of education 
cannot be held liable for interest under the provisions of section 7609 General 
Code. 

You ask for a construction of the phrase "conveniently located" as used in 
section 7607 General Code, supra. 

The word "conveniently" is defined at page 817 of volume 9 of Cyc: 

"In a convenient manner, commodiously, without difficulty; by the 
exercise of reasonable diligence-so used with respect to the performance 
of services enjoined upon an officer of law." 

"Convenient" is also defined at page 815 : 

"Adapted; well adapted, or adapted to an end; affording certain 
facilities or accommodation; appropriate; becoming; bene:ficial; com
modious; conducive to ease or comfort in any kind of performance; 
easily used; fit; just; promotive of comfort or advantage; proper; ren
dering some act or movement easy of performance or freeing it from ob
struction; serviceable; suitable; conducive to ease or comfort in any kind 
of performance; suitable for a required purpose; easily used; serviceable." 

It would be difficult to define the phrase "conveniently located" so as to meet 
all cases. It is largely a question of fact, to be determined by the circumstances 
of each case. 

HoweYer, in order to be conveniently located under section 7607 General Code, 
the banks must be adapted to the use of the board of education and must be 
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reached without unnecessary difficulty. An element of comparison is to be con
sidered. The banks, or some of them at least, coming under the terms of section 
7607 supra, must of necessity be located outside the school district. Such banks 
need not be as convenient as banks located within the districts. This element must 
be taken into consideration in construing and applying said phrase. A more 
definite answer cannot be safely given. 

\' ery truly yours, 
JosEPH ~IcGHEE, 

A ttonzey-Ge11eral. 

1073. 

COLLATERAL IXHERITAKCE TAX-WHEX BEQUEST TO FOREIGN 
IXCORPORATED OR UXIXCOPORATED CHARITABLE IXSTITU
TIOX XOT SUBJECT TO SA::O.IE. 

A ge11eral bequest to or for t_he use of a foreign charitable corporation is sub
ject to collateral inheritance tax. 

A general bequest to an unincorporated charitable institution is taxable unles.f 
the institution substantially confines its operation to Ohio. 

A bequest to a foreign public charitable corporation for the use of its 
work in Ohio, or to an unincorporated public charitable institution, for work in 
Ohio, is exempt from such tax. 

CoLUMBUS, OHIO, March IS, 1918. 

Hox. JoHx \V. DAns, Probate Judge, Youngsto1dl, Ohio. 

DEAR SIR :-1 acknowledged receipt of your letter of March 11, requesting my 
opinion as follows: 

":.\lay 1 have your opmwn at once as to whether or not a bequest to 
the 'trustee of the board of publication and Sabbath school work of the 
Presbyterian church in the United States of America' is subject to collat
eral inheritance tax?" 

On inquiry at the office of the secretary of state I find that no corporation of 
the name given by you is organized or in existence under the laws of this state. 
Therefore the legatee is either an unincorporated society or a {\)reign corporation. 

The exemptions from the collateral inheritance tax are in part as follows: 

"Sec. 5332. The provisions of the next preceding section shall not 
apply to property, or interests in property * * embraced in a bequest 
* *, to or for the use of * * public institutions of learning, or to or 
for the use of an institution in this state for purpose only of public charity 
or other exclusively public purposes. * *." 

The trust mentioned in the will must constitute "an institution in this state 
for purpose only of public charity or other exclusively public purposes" in order that 
the bequest may be exempt. 

In Humphreys v. State, 70 0. S. 67, it was held in the language of the second 
branch of the syllabus that: 
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'·Boards and societies and auxiliaries thereto, which are incorporated 
and organized under the laws of other states, for 'purposes of purely public 
charity or other exclusively public purposes,' are not 'institutions' of that 
class in this state * *; and where they are entitled to receive property 
within the jurisdiction of this state, by deed of gift, bequest or devise, such 
gift, bequest or devise is liable to a collateral inheritance tax * * 
although some of the charitable work, operations and enterprises of the in
stitutions so incorporated and organized are carried on within this state." 

The holding in the case from which quotation has been made was predicated 
upon the fact that certain missionary societies and auxiliary institutions of the 
Presbyterian church there involved were incorporated under the laws of other states. 
If they had not been incorporated, another question would have arisen, viz., as to 
whether, if organized in a voluntary way, they would be regarded as "institutions;" 
and if an affirmative answer had been given to this question, a still further question 
would have arisen, namely, as to whether, or upon what condition, such voluntary 
organization might be regarded as being "in this state." 

It must not be forgotten that the exemption in the statute follows the use and 
not the legal title. Therefore, the mere fact that the bequest is made to individual 
trustees or even to a single individual is not controlling on the ground that the 
individual cannot be an institution, if he is to take in the capacity of trustee for 
an institution. So also the mere fact that the immediate taker of the legal estate 
or fund may be a foreign corporation is not controlling where the use is limited 
to the state. 

In re Crawford, 148 Ia. 60. 

As to the first question respecting what is meant by the word ''institution," as 
I have above stated it, there is no direct authority in this state. It would seem, 
however, that the "institution" need not be incorporated, but it must be at the very 
least a specific organization of individuals. The word imports such an organization 
and is not merely descriptive of property. 

Hooper v. Shaw, 176 :Mass. 190. 

But if the "institution" is an unincorporated organization or association of in
dividuals, I do not think it can be deemed to be "in this state," unless it actually 
conducts activities in Ohio and substantially limits such activities to Ohio. 

In Humphreys v. State, supra, some stress seems to be laid upon this point. 
The following appears in the opinion of Price, J., at p. 77: 

"We are urged to conclude, that because the work of these societies 
and boards is in progress, * * and their influence felt in this state 
through the various subordinate agencies employed, the institutions them
selves are in this state within the meaning of the statute. If this is true of 
Ohio, it is true of every other state, and we have these institutions, not 
only in the state where they are chartered, but omnipresent and in all the 
states. In other words, they would, as institutions, exist in any state where 
any of their charitable or religious enterprises are projected and carried 
on, no matter in what degree. Such a construction of the facts and the 
law we think is not permissible. * * 

It is perhaps true, that these institutions now operating under charters, 
may have had another form of existence prior to the date of the char
ters, * *. 
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The will * * gave no directions to her executor or her legatees as 
to the place where the money should be expended, nor does it undertake 
to control the time or place of the expenditure. Once in the possession of 
these institutions, it may be disbursed as they deem proper, and all of it 
may be disbursed in communities beyond our borders. So we do not find 
that we are adopting a narrow construction of our statute, if it appears 
that it undertakes to tax the right of the foreign, though charitable institu
tions, to receive and so absolutely control the disposition of property 
owned by the testatrix in this state. \Ye think these legatees are not 'in
stitutions in this state' within the meaning of the statue." 
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There is discernible in the above, though not clearly expressed, the idea that 
quite apart from the controlling weight given to the fact that the societies before 
the court in that case were incorporated in other states, consideration had been 
given to the fact that the will did not direct that the bequest should be devoted to 
the charitable work of the several societies in Ohio alone. nor-what is perhaps 
more to the purpose-prevent the societies from expending all the money arising 
from the bequest in other states. 

Another point at least mentioned in Humphreys v. State, supra, was the fact 
that all the societies to which bequests had been made were auxiliaries of the Gen
eral Assembly of the Presbyterian Church in America, which was incorporated in 
another state. 

It is stated as a fact at p. 76 of the report that: 

''\\'here the subordinate societies and boards became incorporated, it 
was done under the direction of the general assembly." 

I mention this fact because it appears that the board of publication and Sabbath 
school work of the Presbyterian church in the United States of America is also 
probably subject to the control of the general assembly of said church, and if so, 
it is to he regarded, whether incorporated or not, as an auxiliary of the general 
assembly, which is a foreign corporation. 

I cannot unequivocally answer your question without seeing the will itself, 
but to avoid delay and in response to your urgent request for immediate advice, I 
beg to state as my conclusion that the fact that the bequest is to the legatee or 
legatees whom you have named in your letter does not of itself show that the 
bequest is exempt; that if the named legatee, or the "board of publication and 
Sabbath school work of the Presbyterian church of the United States of Amer
ica" is incorporated, Humphreys v. State, supra, is authority against any possible 
exemption, unless the bequest limits the expenditure of the fund to this state; and 
if the beneficial legatee is unincorporated, but exists, as is apparent in the case, 
and generally throughout the United States conducts its activities, without regard 
to state boundaries, then the bequest is not exempt unless accompanied by direction 
that at least some of the funds shall be expended in the state of Ohio. If, how
ever, such direction is made in the will and the board of publication and Sabbath 
school work is unincorporated, I would be of the opinion that the bequest would 
be exempt. 

I feel that I need not state authority for the general principle that the section 
of the General Code which I have quoted is the sole source of exemption from 
the collateral inheritance tax. The exemptions from property taxation ha\·e no 
relation to ~uch tax. Yery truly yours, 

JOSEPH ~lcGHEE, 

Attorney-Gelleral. 
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1074. 

COXTRACT, WHEREBY COGXCIL AGREES TO PllRCHASE \L\ TER 
l\IAIXS, ETC., COXSTRUCTED BY OWI\ERS OF AX ADDITIO:-.J 
WITHIX LI~HTS OF VILLAGE, WITHIX A SPECIFIED TDIE, 1:-.J
VALID. 

Where a village council has entered into a contract with the owners of an 
allotment within the limits of such village, whereby such owners agree to construct 
water mains and extensions, and such village agrees to purchase such mains u_·itlzin a 
period of five years at a price to be agreed upon and to pay water rentals up to 
$350.00 per year during such period, such contract is invalid. 

CoLUMBUS, OHIO, ~farch 15, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-N our favor is received in which you submit the following state
ment of facts and inquiries: 

"Statement of Facts. 

The village of Maumee, Ohio, has entered into a contract with certain 
realty companies in accordance with ordinance passed by the council of the 
village, granting such companies the right to construct water mains with 
necessary appurtenances in their allotments, all of which allotments are 
within the boundaries of the municipal corporation, such construction to be 
done at the expense of the realty companies. The contract further agrees 
that the village shall acquire title or ownership of said mains, hydrants, 
etc., by purchase from the owners thereof on or before five years from date 
of contract. The village further agrees to turn over as interest on the in
vestment to the realty companies, the revenues received from occupants or 
owners of premises for water furnished within said allotments up to a 
specified maximum amount each year. 

Question 1. Is such a contract legal and binding upon the village? 

Question 2. ~lay the council of the village bind its successors to pur
chase said mains, etc? 

Question 3. Is there any authority of law which would empower the 
village to use water revenues to pay interest on this private investment?" 

Upon request, you submit under date of February 25, 1918, a copy of the con
tract involved in your above inquiries. 

It appears from this contract that the owners of the land proposed to the vil
lage that they would constr.uct the water mains through their addition, provided the 
village would furnish water to the consumers in such addition at the same price 
and on the same terms and conditions as water is furnished to other consumers. 
It appears that council accepted this proposition and a contract was entered into. 

Under the terms of this contract the owners agreed to make the required ex
tensions under plans and specifications furnished by a civil engineer therein named. 
It was agreed that the water mains so constructed should be and remain the prop
erty of the owners of the land. The village reserved certain control over making 
of taps, extensions and other details. 
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The contract contains a provision: 

"It is further agreed by said parties that the village of ).laumee shall, on 
or before five years from the date hereof, acquire the title to and owner
ship to said water mains, hydrants and connections and attachments, by 
purchase from the owners thereof at a reasonable price to be determined 
and agreed upon by and between said owners and the board of trustees of 
public affairs of said village, * * *" 
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There is a further provision for fixing the price in case of failure to agree. 

Said contract contains this further provision: 

"Provided, however, that all revenues received from occupants or own
ers of premises for water furnished within the said ').lanitou grounds' shall 
be paid by the said village to the K. T. company, the amount so paid, how
ever, to the said company shall not exceed $350.00 per annum, which amount 
is deemed to be the reasonable interest upon the cost of installing said water 
mains, connections, hydrants, etc., by the said the K. T. company as afore
said; such payments to be made semi-annually unless the village of ).laumee 
shall acquire the title to the mains, connections, hydrants, etc." 

It appears from the terms of this contract that it is contemplated that the vil
lage of ).laumee shall within the period of five years purchase such water mains 
and extensions and pay the owners thereof a reasonable price for the same. The 
amount of the purchase price is not stipulated. 

There is no statutory provision which authorizes a village council to enter into 
a contract of the above nature. 

In sections 3967 and 3970 General Code, which cover a case where persons lay 
down water mains and pipes outside the limits of a municipal corporation, provision 
is made for the purchase of such mains by the municipal corporation. These sec
tions apply to water mains located outside the limits of the municipality. In the 
questio.n now submitted, the water mains have been laid within the limits of the 
municipal corporation and these sections do not therefore apply. 

The council of a village has only such authority as is expressly granted by 
statute or which is necessarily implied in order to carry out the powers expressly 
given. 

As there is no express authority of statute granting to council power to enter 
into a contract of the above nature, council has no such authority and the contract 
is invalid. This contract is not binding upon the village or upon the land owners. 

It is not necessary therefore to answer your second and third questions as the 
contract is not legal. The successors to the village council are not bound thereby. 

Your third question is as to the right of the village to use water revenues to 
pay interest on a private investment. Inasmuch as the present contract is invalid, 
I do not deem it advisable to go into this question at the present time. 

Very truly yours, 
JoSEPH ).!cGHEE, 

A ttorlley-Gelleral. 
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1075. 

1\fU~ICIPALITY MUST PAY COST OF CO:O.fBIXED STOR~I AXD SAX
IT ARY SEWER AT IXTERSECTIOXS, WHEN STREET IS UIPROVED 
OX THE ASSESS:O.IENT PLAX-IXTERSECTIOXS DEFIXED. 

Where a street is improved by a municipality on the assessme11t pial! it is re
quired to pay the cost a11d expense of a combined storm and sanitary seu:er consti
tuting a part of said improvement at the intersections formed by the crossing of 
one street or public highway by another. 

CoLUMBUS, OHIO, March 15, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communications in which you request my opinion 
upon the following matter: 

"In the city of Lima, Ohio, legislation covering street improvement 
under the provisions of section 3815 G. C., designated the various matters 
that entered into the improvement and included in such designation a com
bined sanitary and storm water sewer, the sewer in question being part of 
the street improvement, which improvement was made under authority of 
sections 3814-3819 G. C., assessment being made on the benefit plan. 

We call your attention to section 3820 G. C., and to court decision in 
the case of Close v. Parker, 11 C. C. (n. s.) 85, affirmed by 79 0. S. 444, 
which is note~ under section 3820 at page 279 of the fifth edition of Ellis 
municipal code. 

Question: In view of the above statement of facts and court decision 
referred to, shall the city bear the cost of the intersections of such sewers, 
or may the city assess such cost against the properties benefited by such 
improvement?" 

In considering your request I am assuming that the combined sanitary and 
storm water sewer which you have in mind is one that was constructed of suffi
cient size and in such a manner that it would take care of sewage that consists of 
waste matter which is deposited from sanitary sewage laterals and waste matter 
from storm water laterals, and that said sewer is not built in such a way that it 
would be considered that one separate part thereof is for the carrying sanitary 
sewage and the other for storm water. 

Section 3820 G. C. reads : 

"The corporation shall pay such part of the cost and expense of improve
ments for which special assessments are levied as council deems just, which 
part shall be not less than one-fiftieth of all such cost and expense, and in 
addition thereto, the corporation shall pay the cost of intersections." 

The above quoted section provides, in effect, that the, corporation shall pay such 
part of the cost and expense of improvements for which special assessments are 
levied as council, in the exercise of its judgment and discretion, might deem just, 
except that it is made mandatory that the corporation's part shall be not less than 
one-fiftieth of all such cost and expense, and in addition thereto the corporation 
shall pay the cost of intersections. 
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Section 3820 G. C. was originally a part of section 53 of the municipal code of 
1902 (96 (Jhio Laws, 40), which read as follows: 

''In all cases of assessments, the council shall limit the same to the spe
cial henents conferred upon the property assessed, and in no case shall there 
be levied upon any lot or parcel of land in the corporation any assessment 
or assessments for any or all purposes, within a period of five years, ex
ceeding- thirty-thre~ per cent. of the ta.x value thereof; prodded, that the 
assessments levied for the construction of main sewers shall not exceed the 
sum that would in the opinion of council be required to construct an ordi
nary street sewer or drain of sufficient capacity to drain or sewer the lots 
or lands to be assessed for such improvement, nor shall any lots or lands be 
assessed that do not need local drainage or which are provided therewith. 
In all municipalities the corporation shall pay such part of the cost and ex
pense of improvements for which special assessments are levied as council 
may deem just, which part shall not be less than one-fiftieth of all such cost 
and expenses; and in addition thereto, the corporation shall pay the cost of 
intersections; provided, that whenever special assessments have been levied 
and paid for the improvement of any street or other public place, the 
property so assessed shall not again be assessed for more than one-half the 
cost and expense of repaving or repairing such street or other public place 
unless the grade of the same is changed; provided, that any city or village 
is hereby authorized to issue and sell its bonds as other bonds are sold to 
pay the corporation's part of any improvement as aforesaid, and may le\'Y 
taxes in addition to all other taxes authorized by law to pay such bonds and 
the interest thereon." 

In the case of Close v. Parker, et a/., 11 0. C. C. n. s., 85, which was affirmed 
by the supreme court without report in 79 0. S. 444, and which is referred to by 
you in your request, the third branch of the syllabus r~ads: 

"The provlSlons of the municipal code as to improvements for which 
special assessments are made, that 'the corporation shall pay the cost of 
intersections' has reference to the parts of street improvements at the inter
section of streets one with another, and has no application to the crossing 
of a street by a sewer for purposes of local sanitary drainage." 

In the opinion of the court in Close v. Parker et a/., supra, it was said on 
pages 89 and 90: 

"It is claimed also in the petition that the assessment is invalid in that 
there is no deduction for intersections. In order that I may state the posi
tion of counsel for the plaintiff fairly, I read from his brief: 

* * * * 
'From paragraph 8 of the agreed statement it appears that the city was 

not charged with the cost of any intersection. 
If the crossing of the streets by sewer 930 forms intersections under 

the terms of the statute, it is conceded in paragraph 7 of the agreed state
ment that the assessment is excessive by 9.93 per cent.' 

The provisions of the municipal code of 1902, relied upon by counsel 
as changing the character of an intersection the construction of which is 
to be paid for by the city, is section 53 (Rev. Stat., 2373; 1536-213), which 
reads in part: 
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'In all municipalities the corporation shall pay such part of the cost and 
expense of improvements for which special assessments are levied as coun
cil may deem just, which part shall not be less than one-fiftieth of all such 
costs and expenses; and in addition thereto, the corporation shall pay the 
cost of intersections.' 

It will be noted that the word 'intersections' is here used without defi
nition, but by the former statute were clearly contemplated, as counsel 
agree, improvements extending along or in streets, and the provision was 
that the city should pay the costs of such improvements in the squares made 
by the intersections of two streets. The examination that I have given to 
this matter leads my mind to the conclusion that the word had acquired at 
the time of the passage of the municipal code of 1902 a familiar meaning, 
and that it had reference to intersections of the character described in the 
statute in force up to and at the time of the passage of the municipal code; 
and although the definition of 'intersections' is dropped out, I think that the 
new section-53 of the code-still had reference to the same class of inter
sections that had been before known." 

The statute in force up to and at the time of the passage of the municipal code 
of 1902, which is referred to as defining "intersections," is section 2274 of the Re
vised Statutes, which is set forth in Bates' Revised Statutes of 1902 as follows: 

"That when the council of a city, except in cities of the first grade of 
the first class, and in cities of the first grade of the second class, determines 
to grade, pave, sewer, or otherwise improve a street, alley or other public 
highway, and the improvement crosses or intersects another street, alley or 
public highway, the council shall levy and assess a tax, in addition to that 
specified in the last section, upon the general tax list of all the taxable real 
and personal property in the corporation, for the estimated cost and expense 
of so much of the improvement as may be included in the crossing or inter
section of such street, alley or highway, which amount the corporation clerk 
shall certify to the county auditor, and the same shall be enforced against 
such real and personal property as other taxes are enforced and collected; 
and such amount may be so certified, and such levy made, after the contract 
is let, or said improvement completed, and the provisions hereof shall apply 
to improvements already determined upon or ordered and for the payment 
of which special assessments have not been made.'' 

On pages 90 and 91 the court further states in said opinion: 

"This entire legislation and adjudication as to intersections is based 
upon the idea that the part of the improvement at such intersections is con
nected with a street improvement to be paid for by assessment. If the 
property owners are benefited by the general street improvement, assessment 
is to be made upon such property owners along the street where the other 
expenses are being assessed. Upon the same principle, if a sanitary sewer 
is, at the intersection, still for the benefit of the people whose land it drains, 
although it crosses the street, the owners of the property drained should 
equitably pay the expenses. The city derives 110 bmefit from a sa11itary 
sewer at the poi11t of crossi11g a street. The city does 11ot need it. It is 
not there to take off the surface u:ater; it is 1101 for the purpose of drai11i11g 
the street, but it is for the purpose of cari11g for the sa11itary draiuage of 
the lots 'l.<:lzich are assessed. Both upon authorities, so far as we are able 
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to find them, and upon principle, as it seems to us, the cost of the improve
ment at the kind of intersection we ha~·e here should not be paid b}' the 
city. To the extent that the city is in any way benefited by this sanitary 
drainage, as I have already suggested, the city does pay one-fiftieth of the 
cost." 
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The direct question that was presented for the consideration of the court in 
the foregoing case was whether or not the crossing of a street by a sanitary sewer 
constituted an intersection within the meaning of the statutory provision that a 
municipality shall pay the cost of intersections. The court held that such a cross
ing was not an intersection within the meaning of the asssessment Jaw, stating 
in effect that the term "intersection" referred only to the crossing of one street or 
public highway by another. 

I might say that I have taken occasion to examine the records on file in the 
above cause in the supreme court and find the following statement in the brief of 
the city solicitor (page 2) : 

"\Voodsdale avenue and the boulevard, in which sewer 898 was con
structed, are intersected by several streets and it was at once conceded by 
the city that the city should pay the cost of that part of said sewer lying 
within the lines of such intersecting streets. The amount of the ..:o~t uf 
such intersection was agreed upon and an abatement made accordingly. 
As to this sewer plaintiff seeks no further relief. Plaintiff's brief, page 2." 

It is therefore seen that it was considered by the city that it should pay the 
cost of the sanitary sewer where it was located in the intersection of one street or 
public highway with another. In reference to this assessments, then, the city was 
only objecting to its paying the cost of that part of the sewer where it crossed a 
street, which said crossing being claimed by the property owners to constitute an 
intersection within the meaning of section 53 of the mtmicipal code of 1902, now 
5ediun 3820 G. C., and the city was sustained in this contention, as has been seen, by 
the court. 

The first branch of the syllabus in the case of Ball v. City of Portsmouth, et al., 
82 0. S., 151, reads: 

"The provision of section 53, municipal code of 1902, which requires 
the corporation to 'pay the costs of intersections' when streets are improved 
includes all manholes, catch basins and tiling at intersections." 

Xothing is said in the opinion of the court in the Ball case, supra, to indicate 
whether the catch basins, manholes and tiling referred to therein were parts of a 
storm sewer or a sanitary sewer, or a combination of both. However, the court 
lays down the general proposition that when streets are improved and manholes, 
catch basins and tiling make up a part of the improvement, the city must pay the 
cost of these in the intersections formed by the crossing of streets. 

As I have stated heretofore, I have assumed that the combined storm and san
itary sewer which was constructed in the particular case could not be divided into 
separate parts so that it could be said that there was one part for sanitary sewage, 
which cost so much, and a part for a storm water drainage, which cost so much. 
It is therefore unnecessary for me to determine whether it would make any dif
ference in the matter of making the assessment if the sewer in question only car
ried sanitary sewage. 
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I advise you therefore that I am of the opinion, on the authority of the Ball 
case, supra, that the city of Lima is required to pay the cost and expense. of a 
combined storm and sanitary sewer constituting part of a street improvement at 
the intersections formed by the crossing of one street or public highway by an
other. 

Very truly yours, 
}OSEPH ).lcGHEE, 

A ttomey-General. 

1076. 

BEQUEST TO STATE OF OHIO SHOULD BE PAID IXTO GE~ERAL 
REVENUE FUXD. 

A bequest "to the state of Ohio" should be paid into the state treasury to the 
credit of the ge11era/ revenue ftmd. 

CoLUMBUS, OHIO, 1Iarch 15, 1918. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Olzio. 

DEAR SIR :-In your letter of March 11 you request me to advise you as to the 
disposition of the bequest made by John Crater, late of Seneca county, to the state 
of Ohio. This bequest, amounting to $960.00, and with accrued interest, to $988.80, 
has been paid to you by executors. You say that you do not wish "to carry this 
as a cash item on our books, but wish to convert the same into Liberty bonds, if 
it can be legally done." 

Section 18 G. C. authorizes the state to receive money by bequest for its benefit 
and also to receive it in trust and apply it according to the terms and conditions 
of the bequest. 

You do not furnish me with a copy of the will, but a copy of the letter re
ceived by you from the attorneys for the executors indicates that the bequest is 
unlimited and that the full beneficial interest in the fund is thereby vested in the 
state. 

In its proprietary capacity the state is represented by the general assembly, 
which might make any disposition it should see fit to make of moneys coming to it 
in such fashion. If the legislature had not acted at all, some embarrassment might 
arise. However, in my opinion section 270 G. C. is broad enough in its terms to 
cover all possible cases in which moneys are paid into the state treasury. That 
section provides in part that: 

"All moneys paid into the state treasury, the disposition of which is 
not otherwise provided for by law, shall be credited by the auditor of state 
to the general revenue fund. * * *" 

It is true that section 18 G. C., which enables the state to receive moneys by 
bequest for its own benefit, does not expressly provide that such moneys shall be 
paid into the state treasury. Indeed, I am unable to find any statute which ex
pressly states that moneys accruing to the state as such shall be placed in the state 
treasury, unless it be section 24 G. C. In my opinion, however, such is the disposi
tion of all funds accruing to the state beneficially in its proprietary capacity, and 
the absence of an express statute on the subject is not of any significance. 
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Inasmuch, then, as the money belongs to the state, must be paid into the state 
treasury and must there be credited to the general revenue fund, your duty in the 
premises is clear. This money should be treated the same as any other miscellaneous 
revenue. There is no need for holding it as a separate and distinct fund, and no 
authority to do so. It not only need not, but may not lawfully be invested sep
arately and apart from the other moneys coming into the state treasury, but must 
be commingled with them and placed in depositories as provided by law. 

Very truly yours, 
JosEPH ).IeGREE, 

A ttorne}·-Gclleral. 

1077. 

OFFICES CO).IPATIBLE-11£:\IBER OF THE GEXERAL ASSDIBLY AXD 
PROFESSOR I~ THE STATE NOR:\IAL COLLEGE. 

A professor in the state normal college at Athens, Ohio, holds merely a11 em
ployment a11d he is eligible, therefore, to hold at the same time the office of member 
of the ge11eral assembly. 

CoLUMBUS, OHIO, :March 15, 1918. 

HaN. ]oHN ]. RICHESON, Dea11, State Normal College, Ohio U11iversity, Athens, 
Ohio. 

DEAR SrR :-I have your communication of February 21, 1918, which reads as 
follows: 

"One of our professors-T. N. H.-is considering the matter of be
coming a candidate for representative from our county if the people so de
sire. 

The question of the legality of his serving the state as representative 
and being on leave of absence while the legislature was in session has cume 
up and we should like to have your opinion on this matter. Of course as 
representative his salary would go for two full years, while his salary 
here would run for the same time except while he was on leave of ab
sence, and except for that short period of time it seems to us that ).lr. H. 
would be holding two state positions at the same time. \\' e should be glad 
to have your opinion on this matter." 

The principle which lies at the foundation of the answer to your question is 
found in section 4 of article II of the constitution, which reads as follows: 

''::\ o person holding office under the authority of the United States, or 
any lucrative office under the authority of this state, shall be eligible to, 
or have a seat in, the general assembly; but this provision shall not extend 
to township officers, justices of the peace, notaries public, or officers of 
the militia." 

From the provisions of this section of the constitution it is evident that no 
person holding a lucrative office under the authority of this state can at the same 
time hold the office of member of the general assembly. 

\Vith this section in mind it will be necessary for us to note the nature of the 
state normal college located at Athens, as to whether or not it is a state institu
tion. 
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Section 7897 G. C. reads as follows: 

'·There are hereby created and established two state normal schools to 
be located as follows: One in connection with the Ohio university, at 
Athens, and one in connection with the 1liami university, at Oxford." 

Section 7926 G. C. reads in part as follows: 

"For the purpose of affording support to the state normal college, in con
nection with the Ohio university, there shall be levied annually a tax on 
the grand list of the taxable property of the state, which shall be collected 
in the same manner as other state taxes and the proceeds of which shall 
constitute 'the Ohio normal school fund.' * * * " 

From these two sections it is seen that the state created and established the 
normal school under consideration, and that it is maintained at least in part by 
taxation, as provided in section 7926 G. C. 

So it· is evident that the state normal school is strictly a state instit~tion. 

Hence a person holding a position in said institution would be holding a position 
under the authority of this state, and of course the person whom you mention 
draws a salary and therefore would be holding a lucrative position. 

The next question to be considered is as to whether a professor in said normal 
college holds an office, or if he is merely in the employment of the trustees of 
said institution. 

In Butler v. The Regents of the University, 32 Wis. 124, the court in the 
syllabus said : 

"A professor in the state university is not a 'public officer' in such a 
sense as prevents his employment as such creating a contract relation be
tween himself and the board of regents * * *" 

On p. 131 of the opinion the court say: 

''The learned counsel for the defendants has argued with great in
genuity that the plaintiff was a public officer, and not a mere servant or 
employe of the board of regents by whom he was appointed a professor 
in the university; * * * We are unable to agree with the counsel on 
his first proposition. \Ve do not think that a professor in the university 
is a public officer in any sense that excludes the existence of a contract rela
tion between himself and the board of regents that employed him, in 
respect to such employment. It seems to us that he stands in the same 
relation to the board that a teacher in a public school occupies with 
respect to the school district by which such teacher is employed; and that 
is purely a contract relation." 

In Ward v. Board of Education, 21 0. C. C. 699, the court held in the first 
branch of the syllabus as follows : 

"A superintendent of public schools appointed by a board of education 
under Rev. Stat. sec. 3982, is an employe of the board, and not a public 
officer within the purview of the constitution forbidding a change in the 
salary of public officers during their term of office." 
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In State ex rei. v. Vickers, 58 0. S. 730, an unreported case, the court held 
as follows: 

'"Judgment for defendant on the ground that a superintendent of 
schools is not an officer." 

From all the above decisions and from what seems to be sound logic as well, 
it is my opinion that a professor in the state normal college at the Ohio university 
is not an officer, but is a mere employe under the control and authority of the 
board that employs him. If he is not an officer, but merely an employe, then the 
provisions of article II, section 4 of the constitution would not apply and there
fore there is nothing in the constitution that would prevent said professor from 
holding his position in the state normal college and at the same time holding the 
office of member of the general assembly of the state of Ohio. 

The only other question would be as to whether there is any statutory pro
vision which would prevent the professor of said normal college from holding the 
office of member of the general assembly. So far as I am aware, there is no such 
provision. I am not unmindful of the provisions of section 15 G. C., but this sec
tion would not apply to the case suggested by you. It merely forbids a member 
of the general assembly from being appointed to certain positions therein named. 

Hence it is my opinion that there is no provision in the constitution of Ohio 
nor in our statutes, which would prevent a professor in the state normal college 
at Athens from being elected to the office of member of the general assembly and 
still hold his position in said college. Very truly yours, 

JosEPH McGHEE, 
A ttonzey-General. 

1078. 

FOREIGN CORPORATION PROPOSIXG TO PURCHASE ::-.IORTGAGES 
OX OHIO REAL ESTATE, THROUGH AX AGEXT LOCATED WITHIN 
THE STATE, MUST COMPLY WITH SECTIOX 178 G. C., BUT XOT 
REQUIRED TO CO::-.IPLY WITH SECTION 183, XOR PAY FRAXCHISE 
TAXES. 

A foreign corporation organized for the purpose of buying, selling and in- 1 
vesting i11 mortgages and other real estate securities and the issuing and sale ofl 
notes aud bonds secured thereby and proposing to fntrchase mortgages on Ohioi 
real estate as the basis of the securities to be sold by it, through the negotiations 
of an agent employed by it i~t Ohio, said agent 11ot being authori::ed, however, to 
approve applications to the company, and making collections through agents i1t 
Ohio on mortgage notes purchased by it, must, before engaging in such business, 
comply with section 178 of the General Code, but is not required to comply with 
section 183 of the General Code, nor pay annual franchise taxes. 

CoLt:~mt:s, OHIO, :\larch 16, 1918. 

HoxoR.\DLE \\"ILLL\~r D. Ft:LTOX, Secretary of State, Columbus, Ohio. 

DEAR SIR :-On January 4, 1918, you enclosed a communication from \Varren 
F. Selby, submitting for my opinion the following question: 

"A corporation organized under the laws of the state of Pennsyl
vania for the purpose of 'buying, selling and investing in mortgages and 

14-Yol. I-A. G. 
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other real estate securities, and the issue and sale of bonds and notes se
cured thereby' is about to invest a part of its capital in mortgages on 
Ohio real estate, but does not contemplate disposing of any of its stock 
or securities in the state of Ohio nor conducting any office or maintaining 
any permanent agency in this state. 

Is the corporation described required to comply with the laws of Ohio 
and to pay franchise taxes as a foreign corporation for profit doing busi
ness in Ohio?" 

I found it necessary to obtain further facts from Mr. Selby in order to return 
a specific answer to your inquiry, and under date of February 14, he advised as 
follows: 

"The company does not propose to maintain a general office in the 
state of Ohio, but will employ an agent in the state of Ohio to give re
ceipts and collect moneys due under payment mortgages. 

The agent or attorney above referred to would collect payments and 
report to the company. All books would be kept at the main office in 
Pennsylvania. The agent or attorney would submit applications for mort
gages to the company and the proper executive officers would have to ap
prove same before the mortgages would be taken up. The attorney would 
also examine the titles and prepare papers. 

The company does not contemplate entering into a direct mortgage 
loan business, but desires to purchase mortgages that are already in exist
ence, so that it will not be necessary for its agents or attorney to pay out 
money under the provisions of the mechanics' lien law." 

The language of one of the compliance statutes and that of the taxation 
statute necessary to be considered in connection with this question is the same. 
The problem is to determine whether or not a corporation, on the above state of 
facts, is "owning or using a part or all of its capital in this state and doing busi
ness in this state," within the meaning of sections 183 and 5499 General Code, 
respectively. 

I shall first consider the subordinate question as to whether or not the loca
tion of real estate security in Ohio constitutes the investment of capital and the 
use thereof in this state. It is to be observed that the capital of the company is 
invested by purchasing mortgage-secured notes. When the actual cash thus in
vested leaves the company's treasury, what remains is a chose in action, which is 
the property of the company. In effect, the property of the company is invested 
in a chose in action, and the invested capital is no longer represented by the 
money, which is the property of the seller. The residence of the original borrower 
with whom the company has not dealt at all, does not determine the situation of 
the capital. N" or does the fact that the real estate secured is located in Ohio affect 
the location or place of the use of the capital of the company. The natural situs 
of the "mortgage" as a subject of taxation-for example, meaning of course the 
loan secured by the mortgage, as a "mortgage" as such; is really not a subject of 
taxation at all-is at the domicile of the owner or at the business office where the 
investment is managed and controlled. Nor, does the fact that a legal estate in 
the mortgaged premises is created by the execution of a mortgage in my opinion 
alter the case. In Ohio the mortgagor is before condition broken the owner and 
entitled to possession against all the world. Rands v. Kendall, 16 0. 671. After 
condition broken he is the owner against all the world except the mortgagee. :\far
tin v. Alter, 42 0. S. 94. 
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I do not feel it necessary to enter into an exhaustive discussion of the Ohio 
theory oi mortgage in all of its peculiar incidents, but deem it sufficient to state 
that in my opinion the ownership of a legal title to Ohio lands by a mortgagee cor
poration, e\·en after condition !Jroken, would not constitute the ownership or use 
of a part or all of its capital or plant in this state within the meaning of the sec
tions now under considel"ation. 

For all these reasons, therefore, I am of the opinion that the fact that the 
real estate security on which the company invests its capital is located in Ohio dot's 
not constitute such a transaction, the employment or use of capital of the company 
in this state. 

Does the fact that the notes may be placed in the hands of an agent in Ohio 
for collection localize the capital invested in them in this state within the contem
plation of the statute under consideration? Some basis for an assertion to the 
effect that such facts would bring the notes, as property, within the potential taxing 
jurisdiction of the state is found in the decision of the supreme court of the 
"Cnited States in :\Ietropolitan Life Ins. Co. v. Xew Orleans, 205 0. S. 298. There 
is room for doubt as to the application of this decision, howe,•er, arising from the 
fact that in that case the notes originated in the course of a loaning business 
transacted by the taxpayer in the state; while here the company is not the original 
lender. Aside from this fact, it appears that the Louisiana case is based upon the 
legislath·e policy of that state, as interpreted by the highest court thereof, which 
is, to quote :\Ir. Justice Holmes in \\'heeler v. Sohmer, 233 U. S. 434, "to deal with 
negotiable paper on the footing of situs," i. e., as if it were tangible! property, 
capable of a location of its own. Ohio's general policy is contrary to this, in that 
while rejecting a rigid application of the fiction mobilia sequwztur persol!am in 
such a way as to deprive its laws of application to notes owned by non~residents, 
it has consistently limited its doctrine to the establishment of a business situs for 
such paper, conditioning the latter upon the power of a resident agent to originate 
the credit or to reinvest the proceeds thereof. Bradley v. Bauder, 36 0. S. 28; 
Grant v. Jones, 39 0. S. 506; :\Iyers v. Seaberger, 45 0. S. 232; Hubbard v. Brush, 
61 0. S. 252; Lee v. Dawson, 8 C. C. 365. So even the permanent retention of the 
securities in this state for purposes of collection merely, is not enough to render 
them taxable. :\Iyers v. Seaburger, supra. 

These cases were all decided under the influence of what is now section 5328 
G. C. which applies to property taxation only. I think, however, that the phrase 
"in this state" as used in section 183 G. C. must be construed in accordance with 
the policy of the property tax laws. The section itself is a tax law, though its 
subject is the franchise, not the property. (Sec. 184 G. C. See Southern Gum Co. 
v. Laylin, 66 0. S. 578.) 

Indeed, I entertain some doubt as to whether or not section 183 was ever in
tended to apply to corporations having no tangible property in the state, though it 
is not necessary to decide that question. I call attention however to the word 
"use" in the section, as bearing upon this point. :\Iere location is not enough; 
active employment is required; and I am of the opinion that bringing a note into 
Ohio for collection purposes would not be "using capital" in this state. The word 
"or" must he read "and"; (see Sec. 185 G. C. Op. Atty. Gen. 1916, Vol. II, 1061.) 

These things being true, the company would not be required to comply with the 
provisions of sections 183 and 5499 Genera, Code. 

This leaves open a further question as to the compliance with section 178 Gen
eral Code, which provides: 

"Before a foreign corporation for profit transacts business in this state, 
it shall procure from the secretary of state a certificate that it has com-
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plied with the requirements of law to authorize it to do business in this 
state, * * *" 

This section, however, is not to apply to 

"foreign banking, insurance, building and loan, or bond investment cor
porations." 

A similar exemption from the scope of section 183, and, I think, by inference 
from that of the taxation section is made by section 188 General Code, but for 
reasons which have already been suggested I have not found it necessary to con
sider the effect of the exemption in discussing the application of those sections. 

I am inclined to the yiew that the company in question would not be entitled 
to the benefits of this exemption section. The nature of the business which the 
company is authorized to transact clearly does not constitute it a )Janking, insur
ance or building and loan company. While it deals in investment bonds, yet I do 
not believe that it is a "bond investment company" in the sense in which the term · 
is used in the statutes of this state. Such companies are those defined and de
scribed by section 697 General Code, as follows: 

"Every corporation, partnership or association other than a building 
and "loan association, which places or sells certificates, bonds, debentures, 
or other investment securities of any kind, on the partial payment or in

. stallment plan, and every investment guaranty company doing business on 
the service dividend plan shall be deemed a bond investment company." 

It does not appear that the company proposes to sell securities on the partial 
payment or installment plan. In the absence of such a showing I do not think that 
the company constitutes a bond investment corporation within the meaning of the 
exemption clause of section 178 General Code. 

This brings me to the question of whether or not the activities which the 
company proposes to carry on in this state would constitute the transaction of busi
ness within the meaning of section 178 of the General Code. 

In my opinion the employment of an agent in this state with authority to re
ceive payments on the part of the corporation would be enough to constitute the 
transaction of business, even though the agent was not authorized to represent the 
corporation to the extent of making the original contracts by which the obligations 
to make payments to the company would arise. A private corporation can of course 
transact business only through officers and agents. Wherever there is an agent 
authorized to represent the corporation in the transaction of at1y part of its busi
ness, there the corporation is; and the acts of the agent are the acts of the cor
poration. The making of collections on obligations due to the corporation is as 
essential a part of the business of the corporation as any other part of it which 
could be imagined. This proposition appears to me to be too clear to require cita
tion of authority, though many are available. 

This being true, I do not find it necessary to consider the more difficult ques
tion as to whether or not the solicitation of business by the agent in the state would 
of itself constitute doing business; nor the still more difficult question as to 
whether or not the mere fact that the company has loaned money to citizens of 
Ohio or purchased the obligations of citizens of Ohio would constitute the trans
action of business in Ohio. Some of the cases from other states apparently go 
very far upon the last point which I have mooted, though the statutes of such 
states are not precisely similar to that of Ohio. 
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For the above reasons then I am of the opinion that a foreign corporation pro
posing to do as has been described, would be required to comply with section 178 
of the General Code, but not with section 183 thereof, and not being subject to 
section 183 General Code, would not be subject to annual franchise taxation. 

Very truly yours, 
JosEPH ~IcGHF.E, 

A ttorne:y-Gen era/. 

1079. 

BIDS FOR THE DEPOSIT OF STATE COUXTY, ETC. .. FUXDS, WHERE 
INTEREST IS PAY ABLE UPOX THE ~IINIMU:\1 A:\10UXT ON HAXD 
AT A GIVEX TUIE, ARE ILLEGAL-ORDIXAXCE WHICH IXVITES 
BIDS UPOX CITY FUXDS WITH IXTEREST PAYABLE UPOX THE 
~IIXDIU:\1 :\IONTHLY BALAXCES. 

Bids for the deposit of state, county, township, school district, mzwicipa/ funds, 
or the reserve of the sinking fund trustees, wfaere interest is payable upon the 
minimum amount 011 hand at a given time, are illegal. 

A 11 ordinance of a city ·which invites bids upo,~ the city funds with interest 
payable upon the min,imum monthly balance is invalid. 

Where bids have been received and accepted under such ordinance, and the 
banks have ?aid interest as called for by their contracts, it is advised that 110 actio11 
be brought against such banks to recover any differmce that may exist. 

CoLCMBGS, Omo, :\larch 16, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 2, 1918, you submit the following facts 
and inquiries to this rlt>partment: 

"In the case of the city of East Liverpool, Ohio, a contract was en
tered into with a bank which had bid for deposits at the rate of 2% on 
the minimum amount on hand within a period of three or six months. 

\Ve hold this contract is illegal and hold the bank for 2o/c interest on 
actual deposits which can only be based on average daily balances. The 
county depository law stipulates interest on average daily balances but most 
depositary laws, especially municipal, generally cover the deposit of public 
moneys with banks that offer the highest rate of interest, but in all these 
Jaws we have held it contemplates interest on deposits. 

You will readily see that if interest was paid upon the maximum 
amount in the bank at any one time, the interest might run many times the 
interest on the actual deposits and vice versa on the minimum amount. 

\Ve have searched and searched and can only say that depository inter
est can only be computed on average daily balances. 

QUERY: If a bank bids 2'7c on the minimum amount on deposit 
upon any one time within a fixed period, would they not be held for 2o/o 
on the actual deposits based on average daily balances?" 

It appears from a letter received from the city solicitor of East Liverpool, 
that the above bids were received under authority of an ordinance which provided 
"interest shall be computed monthly on the minimum monthly balances." 
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The question which you submit is general in its nature and applies to all depos- · 
its made by any political subdivision. The facts which give rise to your question 
occur in a municipality. The statutes covering deposits in banks by municipalities 
do not provide a minimum rate of interest, nor do they provide the method of 
caculating the interest on deposits. The sections of the statutes covering deposits 
made in banks by the state, county, township or the board of education do provide 
a minimum rate of interest to be paid, and as to all of these political subdivisions, 
except that of school districts, the interest is· to be computed on daily balances. 

The deposits of moneys by a municipality are governed by sections 4295 et 
seq. General Code, which reads in part as follows: 

"The council may provide by ordinance for the deposit of all public 
moneys coming into the hands of the treasurer, in such bank or banks, 
situated within the municipality or county, as offer, at competitive bidding, 
the highest rate of interest and give a good and sufficient bond issued by 
a surety company authorized to do business in the state, etc." 

Section 4296 General Code, reads as follows: 

''In such ordinance the council may determine the method by which such 
bids shall be received, the authority which shall receive them and which shall 
determine the sufficiency of the security offered, the time for the contracts for 
which deposits of public money may be made, and all details for carrying into 
effect the authority here given. Proceedings in connection with such competi
tive bidding and the deposit of money shall be conducted in such manner as to 
insure full publicity, and shall be open at all times to the inspection of any 
citizen. As to any deposits made under authority of an ordinance of the 
council, pursuant hereof, if the treasurer has exercised due care, neither he 
nor his bondsmen shall be liable for any loss occasioned thereby." 

Sections 4515 and 4516, General Code, authorize the sinking fund trustees to 
deposit funds in banks. 

Section 4515, General Code, reads as follows: 

"At least once every three years the trustees of the sinking fund shall 
advertise for proposals for the deposit of all sums held in reserve and shall 
deposit such reserve in the bank or banks, incorporated under the laws of 
this state or of the United States, situated within the county, which offer, 
at competitive bidding, the highest rate of interest and best security and 
accommodation and give a good and sufficient bond issued by a surety com
pany authorized to do business in this state, or furnish good and sufficient 
surety in a sum not less than twenty per cent. in excess of the maximum 
amount at any time to be deposited. There shall not be deposited in any 
one bank an amount in excess of the paid-in-capital stock and surplus of 
such bank, or to exceed in amount four hundred thousand dollars except 
when such moneys are deposited for the purpose of meeting the payment of 
some obligation." 

Section 4516 General Code reads: 

"The trustees of the sinking fund shall determine the method by which 
such bids shall be received, the authority which shall receive them, the suffi-
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ciency of the security offered, the time for the contracts for which deposits 
of public money may be made and all details for carrying into effect the 
authority here given, but proceedings in connection with such competitive 
bidding and the deposit of money shall be conducted in such manner as to 
insure full publicity and shall be open at all times to the inspection of any 
citizen. As to deposits made under this authority, neither the trustees of 
the sinking fund nor their bondsmen, if such trustees of the sinikng fund 
have exercised due care, shall be 'liable for any loss occasioned thereby." 

423 

It will be observed that in sections 4295, 4515, General Code, there is no provi
sion as to a minimum rate of interest to be paid, nor is there any provision that 
interest shall be paid upon the average daily balances or any other method of 
computing interest. The deposits are to be let at competitive bidding to banks 
which offer the highest rate of interest. 

Under the provisions of section 4296 General Code, the council is given author
ity to determine all details for carrying into effect the provisions of said section. 
Under section 4516 General Code, the same authority is given to the trustees of 
the sinking fund. 

Section 330-3 General Code provides for the deposit of state funds. The last 
sentence of this section reads as follows: 

"* * * And further, said bonds so given shall include a special obli
gation to settle with and pay to the treasurer of the state for the use of the 
state interest upon daily balances on said deposit or deposits. at the rate 
bid for, but not less than 3o/o per annum for inactive deposits and 2o/o per 
annum for active deposits (on a 365-day basis) payable quarterly on the 
first Monday of February, May, August and November of each year, or 
any time when withdrawals are made or the account is closed." 

This section provides a minimum rate of interest and this interest shall be 
computed upon daily balances. 

Section 2716 General Code covers deposits by a county. This section reads: 

"\Vhen the commissioners of a county provide such depositary or de
positaries, they shall publish for two consecutive weeks in two newspapers 
of opposite politics and of general circulation in the -county a notice which 
shall invite sealed proposals from all banks or trust companies within the 
provisions of the next two preceding sections, which proposals shall stipu
late the rate of interest, not less than two per cent. per annum on the aver
age daily balance, on inactive deposits and not less than one per cent. per 
annum on the average daily balance on active deposits, that will be paid for 
the use of the money of the county, as herein provided. Each proposal shall 
contain the names of the sureties or securities, or both, that will be offered 
to the county in case the proposal is accepted." 

This section also provides a minimum rate of interest, the same to be paid on 
the average daily balances. 

Section 2737 General Code reads in part as follows: 

"All money deposited with any depositary shall bear interest at the rate 
specified in the proposal on which the award thereof was made, computed 
on daily balances, and on the first day of each calendar month or at any time 
~uch account is closed, such interest shall be placed to the credit of the 
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county, and the depositary shall notify the auditor and treasurer, each 
separately, in writing of the amount thereof before noon of the next busi
ness day." 

Section 3322 General Code covers deposits made by a township. The first sen
tence of this section reads as follows: 

"In townships containing two or more banks, such deposits shall be 
made in the bank or banks situated in the township that offer at competitive 
bidding the highest rate of interest on the average daily balance on such 
funds, which in no case shall be less than two per cent. for the full time the 
funds are on deposit." 

This section also provides a minimum rate of interest which is to be paid on 
the average daily balance. 

Section 7605 General Code pertains to deposits made by school districts. The 
first sentence of this section reads as follows : 

"In school districts containing two or more banks such deposit shall be 
made in the bank or banks, situated therein, that at competitive bidding 
offer the highest rate of interest which must be at least two per cent. for 
the full time funds or .. any part thereof are on deposit." 

In this section a minimum rate of two per cent. is provided for and this shall be 
paid, "for the full time funds or any part thereof are on deposit." For all prac
ticable purposes this is substantially the same as providing that the interest shall be 
paid on the average daily balance. 

It will be observed that all of the sections above quoted from provide for a 
minimum rate of interest to be paid upon the average daily balance, except those 
pertaining to deposits by a municipality and the trustees of the sinking fund. The 
funds of a municipality and of the sinking fund are to be awarded to those banks 
which offer the highest rate of interest after competitive bidding. 

The matter of paying interest on public funds deposited in banks is one cov
ered by statute or contract. The rule is stated at page 818 of Vol. 13 of Cyc.: 

"A depositary is not liable for interest on deposits in the absence of 
statute or contract providing for the payment of interest." 

Your question will be considered first as to deposits by a municipality and the 
sinking fund trustees. The contract for the payment of interest has been made 
upon competitive bids and awarded to the bank which has offered the highest rate 
of interest, payable on minimum monthly balances as provided by the ordinance. 

Where a bank tenders a bid for the deposit of money by a municipality or the 
trustees of the sinking fund, upon the terms of interest at two per cent on the 
minimum amount within a given period, such offer would be in accordance with 
the letter of the sections covering the deposits of such money. 

It is provided, however, in section 4295 General Code, that all public moneys 
shall be deposited, and in section 4515 General Code, that the sinking fund trustees 
shall receive proposals "for the deposit of all sums held in reserve." Bids are to 
be received under these provisions for the deposit of all moneys coming into the 
hands of the treasurer or all sums held in reserve by the trustees of the sinking 
fund, and such money is to be awarded to the bank offering at competitive bids the 
highest rate of interest. This provision clearly implies that interest is to be paid 
upon all deposits, which would in effect mean upon the average daily balances. 
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The ordinance which proYided for payment of interest on a minimum basis is 
invalid, and any and all bids which are submitted for the payment of interest upon 
such basis would be illegal. A contract entered into upon such a bid would also be 
illegal. 

Therefore where a bank bids to pay interest upon the minimum amount on 
deposit, within a given period, such bid is illegal and a contract entered into under 
such bid is also illegal. 

It appears, however, that such a contract has been entered into, and the question 
arises as to the liability of the bank under such invalid contract. 

The case of Franklin Xational Bank of Xewark v. City of Xewark was decided 
by the supreme court June 26, 1917, 96 0. S. --, (Vol. 15, Ohio Law Reporter, Xo. 
43, p. 664). The opinion is by the court, there being no syllabus. The city treas
urer deposited funds of the city in a bank for safekeeping and without the knowl
edge or consent of the city or the consent of the bondsmen of the city treasurer. 
The funds were received by the bank with the knowledge that said funds were the 
public funds of the city of Xewark. The city of Xewark brought an action 
against the bank seeking an accounting of the profits made upon such deposits. 
It was found that the rate of profit earned by the bank on its deposit was one and 
forty-nine one hundredths per cent. of the amount of the deposits. 

The court bases its opinion upon the provisions of section 4294 General Code. 
Said section 4294 General Code reads as follows : 

"Upon giving bond as required by council, the treasurer may, by and 
with the consent of his bondsmen, deposit all funds and public moneys of 
which he has charge in such bank or banks, situated within the county, 
which may seem best for the protection of such funds, and such deposit 
shall be subject at all times to the warrants and orders of the treasurer 
required by law to be drawn. All profits arising from such deposit or de
posits shall inure to the benefit of the funds. Such deposit shall in nowise 
release the treasurer from liability for any loss which may occur thereby." 

The conclusion of the court is stated on page 667 as follows: 

"\Ve think it clear from the provisions of this and cognate sections of 
the General Code that any bank receiving funds of a municipality under 
the circumstances disclosed by this record, knowing the same to be the 
funds of the municipality, becomes a trustee and must account to the 
municipality for the funds so deposited and all profits arising from such 
deposit." 

It is specifically provided in said section 4294 General Code that all profits 
arising from such deposits shall inure to the benefit of the funds deposited. This 
will apply to interest derived upon competitive bids under the provisions of section 
4295 General Code, supra, and also to funds which have not been deposited in com
pliance with said section. 

It is held in the case of State v. Citizens Bank and Trust Company, 178 S. W., 
928, (supreme court of Ark.), that where an invalid bid has been tnade, accepted 
and money deposited thereunder, the bank will be estopped from claiming the in
validity of said bid and will be liable for interest the same as though the contract 
was valid. 

It appears from your records that in an examination of the city of East Liver
pool, covering a period from October 13, 1914, to June 28, 191?, on page 7 of said 
report the examiner has stated, referring to section 4295 G. C.: 
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"The law covers interest on deposits. This means actual amounts on 
deposit. A contract by which banks would have to pay on a greater amount 
than actual deposits or a maximum at any one time would be illegal. Like
wise a contract by which the banks would pay on a lesser amount than ac
tual deposits or a minimum at any time would be illegal. 

Depository interest permits of but one method of computation, i. e., in
terest on average daily balances of actual moneys on deposit." 

The examiner then proceeds, on page 8 of said report, to compute the amount 
of interest due on average daily balances and the amount of interest paid under the 
contract entered into in accordance with the ordinance and makes findings against 
the various banks for the difference. \Ve assume that he has computed the amount 
of interest due at 2% on average daily balances. This in accordance with the deci
sion of the supreme court in the case of Franklin Kational Bank of Xewark v. 
Newark, supra, would be incorrect. The same is true relative to the finding made 
on page 64 in regard to the interest on the sinking fund. 

In view of the fact that there is no allegation of fraud in the transaction in 
question, and that the banks proceeded to bid in accordance with the ordinance of 
council and fully carried out the terms of the alleged contract, I do not believe that 
an attempt should be made to enforce the findings as made in said report, but that 
the council and sinking fund trustees of said city should immediately proceed to 
pass valid legislation in regard to the depository and obtain bids for the moneys 
in accordance with law. 

A copy of this opinion will be sent to 
East Liverpool, Ohio. 

1080. 

Ron. R. G. Thompson, city solicitor of 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

MUXICIPALITY :\fAY REGULATE SPEED OF ::\IOTOR VEHICLES
FIXES COLLECTED FOR VIOLATION OF SUCH ORDIXANCE MUST 
BE TURXED IXTO CITY TREASURY. 

1. Under the decision of the supreme court in City of Fremont v. Keating, 96 
0. S. --, a mzmicipality may provide, by ordi11ance, rule or regulation, the rate of 
speed of motor vehicles therein, subject to the condition that the rates so adopted 
must not be in conflict with section 12604 G. C. (107 0. L. 513). 

2. The fines collected by the mayor, in prosecutions brought 1mder ordiuances 
adopted by the m!tnicipality, regulating the ·rate of speed of motor ·z:ehicles, must' 
be turned into the city treasury by the mayor. 

CoLUMBUS, OHio, March 16, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of January 14, 1918, which reads as 
follows: 

"We refer you to decision of the Ohio Supreme Court as reported in 
Ohio Law Bulletin, issued on January 14, 1918, in the case of Fremont v. 
Keating, page 20. 
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Qucstio11: :\lay munidpaliti~s now under legislation of council govern
ing speed of motor vehicles try the same as violations of ordinances, and 
cover the fines into the municipal treasury?" 

In order to understand the scope of the decision of our supreme court, to 
which you make reference, and that we may answer the question you suggest, we 
will consider one provision of our constitution and a number of sections of our 
statutes. 

Section 3 of article XVIII of the constitution provides as follows: 

":\Iunicipa!ities shall have authority to exercise all powers of local self
gov~rnment ami to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general 
laws." 

Section 12604 G. C., as it was considered by the supreme court of Ohio in the 
case referred to by you, read as follows: 

"\Vhoever operates a motorcycle or motor vehicle at a greater speed 
than eight miles an hour in the business and closely built-up portions of 
a municipality or more than fifteen miles an hour in other portions thereof 
or more than twenty miles an hour outside of a municipality, shall be fined 
not more than twenty-five dollars, and, for a second offense shall be fined 
not Jess than twenty-five dollars nor more than fifty dollars." 

This section was amended in 107 0. L. 513, but said amendment does not 
relate to the principles which the court had in mind when rendering the decision 
to which you refer. 

Section 6307 G. C. reads as follows: 

"Local authorities shall not regulate the speed of motor vehicles by 
ordinance, by-law or resolution, but, for a given time, they may set aside a 
specific public highway for speed tests or races. The term 'local authori
ties,' as used herein, means all officers, boards and committees of counties. 
cities, villages or townships." 

I will give a brief analysis of the above quoted sections. The section of the 
constitution hereinbefore quoted provides that municipalities shall have authority to 
adopt and enforce, within their limits, such local police regulations "as are not in 
conflict with general laws." 

Section 12604 G. C., of course, is a general law and provides the rate of speed 
at which motor vehicles may travel within the limits of the municipalities of the 
state, or, rather, it provides the maximum speed at which motor vehicles may 
travel within said limits. 

Of course, under the provisions of section 3 of article XVIII of the constitu
tion, municipalities would have no right to legislate upon the particular matters 
regulated in this statute and enact provisions which would be in conflict with the 
provisions set out in said section 12604. 

Section 6307 G. C. provides that: 

"Local authorities shall not regulate the speed of motor vehicles by 
ordinance, by-law or resolution," 
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and "local authorities," as used in the section, is made to include the officers of 
cities and villages. Here we find a provtston of the General Code which abso
lutely forbids municipalities to legislate upon the question of the rate of speed of 
motor vehicles therein. This our supreme court held to be unconstitutional, in the 
case to which reference is made in your Jetter, inasmuch as the provisions of said 
section contravene those of section 3 of article XVIII of the constitution. The 
court found as follows in the first branch of the syllabus of said case (City of 
Fremont v. Keating, 96 0. S. --) : 

"Section 6307, General Code, is in direct conflict with the provisions of 
section 3 of article XVIII of the Constitution of Ohio, authorizing munici
palities to adopt and enforce within their limits such local police, sanitary 
and other similar regulations as are not in conflict with general laws, and 
is therefore unconstitutional and void." 

In the opinion the court held: 

"This statute (section 12604 G. C.) is a police regulation, and, under the 
section of the constitution above referred to (section 3 of article XVIII) 
the municipality has the right to adopt and enforce within its limits police 
regulations in regard to the same subject matter, not in conflict with this 
statute." 

Under the decision in the above quoted case, a municipality undoubtedly has the 
authority, under section 3 of article XVIII of the constitution, to legislate relative 
to the speed of motor vehicles, on condition that the regulations adopted by the 
council of a municipality must not be in conflict with the provisions of the general 
laws regulating the speed of motor vehicles. That is, the regulations adopted by 
the council, on the rate of speed of motor vehicles therein, must not be in conflict 
with the regulations set forth in section 12604 G. C. (107 0. L. 513). 

If a municipality has the right to legislate upon the speed at which motor 
vehicles may travel under the conditions above set forth, then what is the answer 
to the question proposed by you, viz.: 

"::\lay municipalities now under legislation of council governing speed 
of motor vehicles try the same as violations of ordinances, and cover the 
fines into the municipal treasury?" 

Section 4270 G. C. provides that : 

"All fines and forfeitures collected by the mayor, or which in any man
ner comes into his hands, and all moneys received by him in his official 
capacity, other th;J.n his fees of office, shall be by him paid into the treasury 
of the corporation weekly. * * All fines, penalties and forfeitures collected 
by him in state cases shall be by him paid over to the county treasurer 
monthly." 

Hence under this section if a prosecution is had under an ordinance of a mu
nicipality which regulates the rate of speed of motor vehicles, and said ordinance 
is not in conflict with section 12604 G. C., the fines collected as a result of such 
prosecution should be paid into the treasury of the corporation. To be sure, if the 
prosecution is had under the statute, the fine collected would be paid into the 
county treasury. This is the logical result following the decision of the supreme 
court in the case above quoted. 
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However, it seems necessary for me to go one step further relative to the power 
of a municipality to legislate upon the rate of speed of motor vehicles within the 
limits of the municipality. The mere fact that the court has declared section 6307 
unconstitutional does not necessarily settle this question. 

These is another section of the General Code which must be considered, viz., 
section 12608. This section reads as follows : 

"The rates of speed mentioned in section twelve thousand six hundred 
and four, shall not diminished or prohibited by an ordinance, rule or regu
lation of a municipality, board or other public authority, but municipalities, 
by ordinance, may define what are the business and closely built-up por
tions thereof." 

The provisions of this section are not like those of section 6307 G. C., which 
the court declared to be unconstitutional, in that section 6307 forbids municipalities 
regulating the speed of motor vehicles by ordinance, by-law or resolution-that is, 
a municipality under this section is forbidden to legislate upon the rate of speed of 
motor vehicles therein; while section 12608 provides that: 

"The rates of speed mentioned in section twelve thousand six hundred 
and four, shall not be diminished or prohibited by an ordinance, rule or 
regulation of a municipality, * *." 

The question naturally arises as to whether section 12608 G. C. is not uncon
stitutional for the same reasons given by the court for declaring section 6307 G. C. 
unconstitutional. I do not feel called upon to pass on this question. This is a 
matter for the courts to determine. But with section 12608 standing as it now 
reads, a municipality would have the right to enact an ordinance fixing the same 
maximum rates of speed as that provided in section 12604, or a municipality might 
fix a higher maximum rate of speed than that provided for in section 12604; but a 
municipality could not diminish the maximum rate of speed as set out in said sec
tion. Therefore, if legislation is had by a municipality within the limits just set 
out and prosecutions are brought under the ordinance so enacted, the fines col
lected would be paid into the treasury of the municipality as suggested before in 
this opinion. 

1081. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF CO~TRACT BETWEEN TRUSTEES OF OHIO STATE 
UXIVERSITY AND THE UNDERFEED STOKER COMPAKY OF 
A!\IERICA: 

CoLGMBL"S, 0Hro, :\larch 16, 1918. 

Hox. CARL E. STEEB, Secretary Board of Trustees, Ohio State U11iversity, Colum
bus, Ohio. 
DEAR SIR :-You have submitted to this department for approval contract en

tered into on February 25, 1918, between The Underfeed Stoker Company of 
America, of Chicago, Ill., and the board of trustees of your university, for the con-
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struction and completion of one 6-retort stoker for 600 H. P. boiler in the new 
power house on the university campus, for the sum of $6,468.00, and the bond secur
ing the same. 

I have examined the contract and bond and finding the same to be in compli
ance with law and having received from the auditor of state a certificate that there 
is money available for said purpose, have this day approved the same and filed the 
same in the office of the auditor of state. 

There was no certificate of the industrial commission accompanying the con
tract, but due to the fact that the contract was merely for the purchase of a 
boiler to be erected by you under the supervision of the company, I do not believe 
that the law contemplates in such an instance that a certificate be required. 

I am herewith returning to you the proof of publication made by the Cleveland 
Kews, re-advertising for said bids. 

Very truly yours, 
JosEPH ~fcGHEE, 

A ttomey-Gelleral. 

1082. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVE11ENT IN 
::\I!Al\II, SHELBY, ASHTABULA, GALLIA AXD WOOD COUXTIES. 

CoLUMBUS, 0Hro, :March 16, 1918. 

HoN. CLINTON CowEN, Stalet Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your communication of 1Iarch 13, 1918, and one 
of an earlier date, in which were enclosed, for my approval, resolutions for the 
following improvements: 

Dayton-Covington Road-I. C. H. Ko. 63, Sec. "A," ::\Iiami county. 
Sidney-Wapakoneta Road-!. C. H. Xo. 164, Sec. "E," 11. 11. Xo. VII, 

Shelby county (type A). 
Sidney-Wapakoneta Road-1. C. H. Ko. 164, Sec. "E," 11. 11. Xo. VII, 

Shelby county (type B). 
Youngstown-Conneaut Road-!. C. H. Xo. 13, Sec. "C," Ashtabula county 

(type A). 
Gallipolis-1IcArthur Road~!. C. H. Xo. 398, Sec. "B-1," Gallia county. 
Gallipolis-Jackson Road-!. C. H. No. 399, Sec. "F-1," Gallia county. 
Gallipolis-Ironton Road-!. C. H. No. 405, Sec. "E-1," Gallia county. 
Findlay-Bowling Green Road-!. C. H. No. 220, Sec. "E," Wood county. 
Findlay-Bowling Green Road-!. C. H. Xo. 220, Sec. "E," Wood county 

(duplicate). 

I have carefully examined said resolutions, find the same correct in form and 
legal, and am therefore returning them to you, with my approval endorsed thereon 
in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 
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1083. 

APPROVAL OF PRIVATE SALE OF CERTAIX LAXDS I~ CITY OF 
:\IASSILLOX TO THE IXDEPEXDEXT CO::O.IPAXY OF l.IASSILLOX. 

CoLl::I!Bes, Omo, l.Iarch 18, 1918. 

Ho:>. JoHN I. l-IILLER, Superintelldellt of Public rvorks, Columbus, Ohio. 

DEAR SIR :-I have your communication in which you ask me to join with 
you in the sale of ~ertain lands in the city of l.Ias~illon to the Independent Com
pany, of, l.Iassillon, and with which you enclose record of proceedings had by 
your department in reference to the sale. 

I note that the sale is made for the sum of $500.00 and therefore can be 
made a private one, providing the governor of the state and the attorney-general 
join with you in the sale. I have carefully examined the different steps leading 
up to the sale and find all of them correct and legal, and believing $500.00 is a fair 
market value for said property, I herewith join with you in the sale of the same, 
as an evidence of which I have attached my signature to the resolutions attached 
to your communication and have forwarded them to the governor of the state for 
his consideration. 

1084. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

"OPE:\" AS USED IX SECT! OX 6869 G. C., RELATIVE TO OPE~ lNG 
ROADS BY COUXTY CO::O.DIISSIOXERS, DEFIXED-DUTY OF 
COL'"XTY CO::O.DIISSlOXERS RELATIVE TO OPENIXG ROADS
COUXTY LIXE I::VIPROVE::VIEXTS-NO PART OF THE DUTY OF 
COUXTY SURVEYOR TO OPEX ROAD. 

1. The word "open" as used in section 6869 contemplates the removal of ob
structiolls aboz•e the surface of the earth from the bozmdaries of a road as estab
lished, but does 11ot i11c/ude an::; alteratio11 of the surface of the earth itself, HOi< 

the building of bridges, culverts or ditches. 
2. It is the duty of the county commissio11ers to cause the work necessary to 

"open the road" to be done, and in case of a county line improvement, this duty 
det•olves upon the joi11t board of commissio11ers; such commissioners are not re
quired to ad1.'ertise for bids or otherwise proceed with all}' particular degree of 
formality in procuring such work to be do11e. In case of the openi11g of a cou11ty 
line road the expe11ses thereof are to be divided between tlze i11terested counties in 
the proportiolls agreed upon b::; the joi11t board. 

3. It is 110 part of the duties of the county surve:yor to open the road; the 
joint board of county commissioners may not call upon the surveyor of 011e of the 
i11tcrested cozmties to open a road established by such joint board. 

CoLe:I!Bl:S, 0Hro, l.Iarch 18, 1918. 

Ho:>. RoGER D. HAY, Prosecuti11g Attorney, Defiance. Ohio. 

DEAR SrR :-1 am in receipt of your letter of January 19, 1918, enclosing a copy 
of a resolution adopted by a joint board of county commissioners of Defiance and 
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Paulding counties, and an op1mon sent to t11e county surveyor of Defiance county 
by the prosecuting attorney of Paulding county. 

The proceeding in which the joint board was organized appears to be one for 
the establishment of a new road on the line between Paulding and Defiance coun
ties. The resolution recites that inasmuch as the assessments for benefits on the 
improvement have been paid into the county treasury of Paulding county, the 
auditor of Paulding county is instructed to issue his order on the treasury of the 
county to the persons who have been awarded damages and compensation; and it 
directs the county surveyor of Defiance county to open the road to traffic. 

The opinion referred to instructs the county surveyor of Defiance county 
that it is "within the right and power of the joint board to direct who shall open 
up the road, and in this road improvement said joint board has directed that the 
surveyor of Defiance county open up and establish said road which is within their 
statutory rights, and it therefore becomes your duty to open up this road by re
moving all fences, trees and such other obstructions as might be thereon, and in 
the event any land owner shall refuse or neglect to remove any fence thereon it 
shall become your duty to remove the same, and you will further grade said road 
or see that it is done sufficient for public travel thereon. In the event it should 
become necessary to construct any culvert or bridge on the line of said road, it 
will then become necessary to construct the same under the laws relating to cul
verts and bridges." 

You submit for my opinion the following questions: 

"1. Under section 6869 how shall the surveyor construe the meaning 
in the word 'open'? 

2. The amount of . the work and cost of the same would be between 
$800 and $1,200. No plans estimate or specifications have been ordered. 

3. If the commissioners as a joint board have the power or authority 
to authorize or compel the surveyor to act as the within resolution and 
opinion of Paulding county prosecutor to open said road, has the surveyor 
the power to remove the fences, clear the right of way, grub the stumps, 
construct the culverts and grade the roadway?" 

I quote the following provisions of the Cass law of 1915 and the \Yhite
l.Iulcahy law of 1917, which was an amendment of the former measure, under 
the General Code numbers which have been assigned to the several sections and 
adopted by the general assembly. 

"Sec. 6860. The county commissioners shall have power to locate, es
tablish * * * or change the direction of roads as hereinafter provided. 
This power extends to all roads within the county, except the inter-county 
and main market roads." 

"Sec. 6861. All public roads hereafter located and established * * * 
shall be of such width, not less than thirty feet, as may be determined by 
the county surveyor, subject to the approval of the county commissioners, 
* * * If such public road is established upon a county or state line, the 
county surveyor may, subject to the approval of the county commissioners, 
determine the width of the strip of land in such county to be used for such 
purposes, but such width shall not be less than fifteen feet." 

"Sec: 6862. (107 0. L. 71.) Applications to locate, establish * * * 
or change the directions of a public road shall be made by petition to the 
county commissioners * * *. The word 'improvement' used in sec
tions 6862 to 6878 inclusive of the General Code signifies any location. es-
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tablishment * * * or change in the direction of a public road, * * * 
as requested in the petition filed under the authority of such sections, or 
determined upon by a board of county commissioners or joint board by 
resolution adopted by unanimous vote." 

"Sec. 6863. * * * The county commissioners ~hall rc<1uire the peti
tioners * * * to enter into bond with sufficient sureties in favor of 
the state of Ohio, for the use and benefit of the county, and conditioned 
that the petitioners * * * will pay into the treasury of the county, the 
costs and expenses incurred in the proceedings for :;;uch imprO\·ement, in 
case the prayer of such petition be not granted." 

"Sec. 6865. If the commissioners after the view of said proposed im
provement, consider such improvement of su·fficicnt public importance, they 
shall instruct the county surveyor "to make a plat and survey of the same. 
The surveyor shall make a report * * *. Such report shall set forth 
the opinion of said surveyor either for or against the granting of such pro
posed improvement. In case the petition requests the location or estab
lishment of a road, such report shall state the width to which said im
provement shall be opened. * * *" 

"Sec. 6866. The commissioners shall at the date of the final hearing 
on said improvement * * * hear any testimony bearing upon the pub
lic utility of the improvement and offered either by the petitioners or by 
any interested persons opposing the granting of the improvement. If the 
commissioners find said improvement will serve the public convenience and 
welfare, they shall grant said improvement, if not, they shall refuse the 
improvement and dismiss the petition." 

"Sec. 6868. If in the opinion of the county commissioners the im
provement is of sufficient importance to the public to cause the compensa
tion and damages on account thereof to be paid to the person or persons 
entitled thereto out of the county treasury they may so order. If in the 
opinion of the commissioners the improvement is not of sufficient im
portance * * * they may order the compensation and damages or such 
part thereof as they may deem reasonable and just to be paid by the peti
tioners and the balance, if any, to be paid out of the county treas
ury. * * *" 

"Sec. 6869. When on the final hearing thereon the finding of the 
county commissioners is in favor of an improvement, the county commis
sioners shall cause a record of the proceedings including the survey and 
plat of said proposed improvement to be entered in the proper road rec
ords of the county * * *. If the proceeding be one for tlze location 
or establishment of a road, the commissioners shall then cause said road 
to be opened up as established, and such road shall thenceforth be a public 
road, and shall be kept open, maintained and improved as provided by law. 
* * * No road shall be opened up, however, until all compensation and 
damages allowed are paid. A county road or part thereof which remains 
unopened for seven years after the order establishing it was made or author
ity granted for opening it, shall be vacated, and the right to build it pur
suant to the establishment in the original proceedings therefor shall be 
barred." 

"Sec. 6874. When the improvement petitioned for is along or upon 
a county line, a petition shall be filed with the commissioners of either 
county. The commissioners of such county shall * * * cause a certi
fied copy of such petition to be filed with the commissioners of the other 
county * * * and the commissioners of the county where the original 

433 
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petitiOn is filed shall fix a time and place for a joint meeting of the board 
of commissioners of the counties interested * * *." 

"Sec. 6875. The joint board of commissioners at such meeting shall 
fix a date when the joint board will view the proposed improvement, and 
the date of the final hearing thereon, and such proceedings shall be there
after had upon said petition by the joint board as though the proceedings 
were before a siugle board as provided in the precedi11g sectio11s of this 
act. * * *" 

'"Sec. 6877. Tht; compensation and damages awarded in case of a 
joint improvement, together with the expenses thereof, shall be divided be
tween the counties interested, as the joint board may agree and determine, 
and in case of failure to agree * * * the joint board shall certify 
that fact to the state highway commissioner who shall thereupon make such 
apportionment." 

'"Sec. 6878. The commissioners of any county or any joint board of 
commissioners of two or more counties, at a meeting had for that pur
pose, may by resolution declare by unanimous vote their intention to locate, 
establish * * * or change the direction of any road, and such notice 
shall thereupon be given as is provided for upon the filing of a petition 
for such improvement and like proceedings shall be had by such com
missioners or joint board thereof as in the case of the filing of a petition 
before them asking for such improvement." 

I take it that the proceeding was to locate and establish a county line road. 
I am unable to understand the recital in the resolution to the effect "that the assess
ments for benefits on said improvement have been paid into the county treasury of 
Paulding county, Ohio," because in the location and establishment of a county 
line road or other public road under the statutes which have been quoted, there 
are no such things as assessments for benefits. I assume, however, that this re
cital is a mere misnomer, and that the reference here is to the payment by the 
petitioners of some part of the compensation and damages as provided by section 
6868 above quoted. 

The statutes neither define the phrase "open up" nor provide machinery or 
procedure by which this process, whatever it may be called, shall be carried out. 
However, there are certain inferences to be drawn from the statutes as we now 
find them. Thus section 6869, in which the phrase "open up" is found, in one 
place provides that the commissioners shall "cause" this to be done, and in another 
place refers to the action of the commissioners as "authority granted for opening 
it." These two forms of expression are on their face inconsistent with each other, 
one making it appear that the "opening up" of a road is in effect the act of the 
commissioners, though actually done by someone else at their instigation, the other 
making it appear that the action of the commissioners is limited to granting author
ity to someone to do the thing contemplated. X one of your questions can be satis
factorily answered without resolving the ambiguity that appears upon the face of 
section 6869. 

Fortunately the previous history of the statutes for the establishment of public 
roads in this state is comparatively simple, and may shed some light upon the 
meaning of the present statutes. Under such laws there were two kinds of roads, 
county roads and township roads. The pertinent provisions of the old law re
specting county roads were as follows: 

"Section 6881. Thenceforth such road shall be a public highway. and 
the county commissioners shall issue their order to the trustees of the 
proper township or townships directing it to be opened. * * *" 
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··section 6885. The county commissioners shall not take possession 
of land appropriated for the purpose of a county road until the damages 
assessed for it are paid." (In this connection I may say that section 6886 
of the old law provided for collecting damages from the petitioners by 
assessing them on abutting property, which apparently accounts for the 
form of words used in the resolution. This scheme of things is done 
away with, but evidently the commissioners are using phrases to which 
their predecessors were accustomed under the old law.) 

The corresponding provisions of the township road law were as follows: 

"The trustees shall * * * issue their order to the petitioners or 
any of them, or to the proper superintendent where it is made his duty to 
open such road, to open the road to the width named in the report of the 
vtewers. Such road shall be a township road, subject to be kept open and 
in repair at the expense of the applicant for it, or otherwise as provided 
by law." Section 6965. 
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Section 7137 of the General Code as formerly in force, provided: 

"A road superintendent shall open, or cause to be opened, and kept in 
repair, the public roads and highways which are laid out and established 
in his road district, and remove or cause to be removed, all encroachments, 
by fences or otherwise, and obstructions that are found thereon. He may 
enter upon uncultivated or improved lmzds, unincumbered by crops, near 
to or adjoining such roads, cut or carry away timber, excepting trees or 
groves 011 improved lands planted or left for onzam.ent or shade, and dig, 
or cause to be dug and carried away, gravel, sand or stone which is neces
sary to make, improve or repair such road." (The last provision was 
held to be unconstitutional, Snyder v. ~1cCollough, 6 N. P. 567, but the 
effect was probably cured by the later amendment of section 7138 General 
Code, providing for the payment of damages by an appeal to the courts.) 

The section which I have just quoted, in my opinion is very important, showing 
as it does the character of the acts which then constituted opening a road. 

In my opinion the first question is to be answered in the light of this section, 
which indicates clearly that among the things to he done in opening a road is the 
removal of encroachments, by fences or otherwise, and obstructions found thereon. 
In fact, in my opinion the removal of obstructions within the boundaries as estab
lished, constitutes its opening. Whether or not more is required, such as grading, 
is a question which will be postponed for the time being. 

Original section 7137 of the General Code was of course repealed when the 
Cass law was passed. I am unable to find in that measure or in the \\'hite
l\lulcahy act of 1917 any adequate substitute for it. True, the Cass law provided 
for a township highway superintendent, who may have been intended as a sub
stitute for the road superintendent provided for in section 7137 et seq. of the orig
inal General Code. The duties of this highway superintendent, however, and of 
the township trustees themselves seem to be limited to "improving, dragging, re
pairing or maintaining" roads. (The above language is quoted from section 3298-1, 
Sec. 60 of the Cass Law; 106 0. L. 589.) All that was said upon the subject of 
the township highway superintendent is found in the following sections of the 
law: 
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"Under the direction of the township trustees he shall have control 
of the roads of his district and keep them in good repair." Sec. 3370; 
106 0. L. 593. 

"The township highway superintendent shall divide * * * the un
improved public roads of the township into road dragging districts * * *. 
He shall from time to time designate what districts shall be dragged." 
(There was more about dragging in the statutes which it is not necessary 
to quote. The above is quoted from section 3375 of the General Code as 
enacted in 106 0. L. 594.) 

"* * * The township highway superintendent shall perform such 
other duties as may be prescribed by law or by the rules and regulations 
of the township trustees or the county highway superintendent. * * *" 
Section 3374. 

But whatever might have been argued from the fact that the Cass law when 
repealing the provisions for township road superintendents substituted somewhat 
vag~er provisions for township highway superintendents which might be deemed 
to be analogous officers, becomes of little aid, when it is noticed that in the \Vhite
::\Iulcahy act, the sections of the former law providing for township highway 
superintendents, are greatly modified. 

Section 3370 of the General Code as last amended by the measure referred to, 
now provides that, 

"the township trustees shall have control of the township roads of their 
township and shall keep the same in good repair. * * * In the main
tenance and repair of roads the township trustees may proceed in any one 
of the following methods as they may deem for the best interest of the 
public, to wit : 

1. They may designate one of their number to have charge of the 
maintenance and repair of roads within the township, or . 

2. They may divide the township into three road districts, in which 
event each trustee shall have charge of the maintenance and repair of 
roads within one of such districts, or 

3. They may appoint some competent person, not a member of the 
board of trustees, to have charge of the maintenan.:e and repair of roads 
within the township which person shall be known as township highway 
superintendent, * * *" 

Section 3373 now provides that, 

"In the maintenance and repair of roads the township trustees may 
proceed either by contract or force account." (Then follows detailed pro
vision for the making of contracts and for the purchase of material, ma
chinery, etc.) 

The provisions for dragging unimproved roads, sections 3375-3376, were amended 
so as to cast upon the township trustees or highway superintendent the duty 
formerly imposed upon the township highway superintendent. 

Thus far, it appears that the duty of opening up roads which was under the 
original road laws definitely imposed upon the township road superintendent, or 
in the case of township roads, upon petitioners, is nowhere expressly provided 
for. \Ve have only the vague provision that the county commissioners shall cause 
the roads to be opened up. However, for certain purposes, at least, one radical 
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change in the classification of roads was made by the Cass law and perpetuated 
by the \Vhite-~Iukahy law, which must be considered in this connection. Formerly 
(and perhaps at the present time for some purposes) roads were classified as county 
or township roads accordingly as they had been laid out and established by the 
county commissioners or the township trustees. Since the enactment of the Cass 
law, however, the authority to lay out public roads is vested exclusively in the 
county commissioners. Nevertheless we still have county and township roads. 

Section i464 of the General Code, section 241 of the Cass law, as still in fo~ 
makes a classification of the public roads of the state into state roads, county roads 
and township roads. The following quotation from this section will suffice: 

"(a) State roads shall include such * * * roads as have been or 
may hereafter be constructed by the state * * * or taken over by the 
state * * * and such roads shall be maintained by the state highway 
department. 

(b) County roads shall include all roads which * * * may be 
improved by the county * * * or heretofore built by the state and 
not a part of the intercounty or main market system of roads, together 
with such roads as have been or may be constructed by the township trus
tees to conf·orm to the standards for county roads as fixed by the county 
commissioners, and all such roads shall be maintained by the county com
missioners. 

(c) Township roads shall include all public highways of the state 
other than state or county roads as hereinbefore defined, and the trustees 
of such township shall maintain all such roads within their respective 
townships; * * *" 

This classification is on the basis of and for the purpose of improvement and 
maintenance. An improved road is either a county or a state road. An unim
proved road is always a township road. -Therefore, a road newly established 
would, at least after being opened. up, constitute a town~hip road, and it would 
be the duty of the township trustees to. maintain it. 

This point gives rise to the inquiry as to whether or not the work necPssary 
to be done in opening up a new road is maintenance. If it is, then manifestly the 
township trustees are charged by law with the duty of performing the work. I 
say this because the joint board of commissioners of Paulding and Defiance coun
ties have sought to cast this duty upon the county surveyor of one of the counties, 
and I am unable to find in the statutes relating to the duties of the county sur
veyor in respect of roads, and provision from which an inference charging him 
with this particular duty can be drawn, unless it be those provisions thereof which 
impose upon him certain duties respecting repair and maintenance. 

Section 7184 General Code, as amended in the White-1Iulcahy act proviued in 
part as follows: 

"The county surveyor shall have general charge of the construction, 
reconstruction, improvement, maintenance and repair of all bridges and 
highways within his county under the jurisdiction of the county commis
sioners. The county surveyor shall also have general charge of the con
struction, reconstruction, resurfacing or improvement of roads by town
ship trustees * * *. The county surveyor shall not be authorized, how
ever, to perform any duties in connection with the repair, maintenance or 
dra;rging of roads by township trustees, except that upon the request of 
any board of township trustees he shall be required to inspect any road 
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or roads designated by them and advise them as to the best methods of re
pairing, maintaining or dragging the same." 

For the purposes of the present question the section last above quoted is sub
ject to the following analysis: 

The phrase "the jurisdiction of the county commissioners" as used therein 
refers to jurisdiction as established by section 7464 of the General Code. Though 
the opening of a road is a matter within the jurisdiction of the county commis
sioners, the road in process of opening is not a "highway under the jurisdiction 
of the county commissioners" because it is not yet a highway at all. In short, this 
section with the others which have been quoted furnishes an answer to one of the 
questions so far left open, viz., as to whether or not the services contemplated in 
the opening of a road can be brought under the heading of maintenance and re
pair. ln my opinion they cannot. A road is not a proper subject of maintenance 
and repair until it is open for travel and has acquired the status of a public high
way for the purposes of section 7464 so that the duty of maintaining and repair
ing it can be assigned to the appropriate authorities defined therein. Therefore, 
though section 7184 .clearly shows that the county surveyor is to have charge of 
the maintenance and repair of county roads and is not to have charge of such 
maintenance and repair of township roads, it is neither to be inferred on the one 
hand that by reason of this provision he is to perform the services of opening the 
road, nor on the other hand, by reason of this provision he is to have nothing to 
do with opening a road, and the township trustees are to have exclusive charge 
and supervision of such work. 

These conditions bring us back to the starting point of our inquiry, for they 
establish that neither by express provision nor by inference from any of the ex
press provisions of the present law is it the duty of any public officer other than 
the county commissioners, either on their own motion, or under the direction of 
the county commissioners, to perform the services incident to opening up a road 
established by the commissioners. The phrase "the commissioners shall then cause 
said road to be opened up and established" must be given its natural meaning, 
which is that the commissioners themselves must procure the performance of the 
necessary work without being entitled to call upon any other officer for the pur
pose. This result is strengthened by the provision of section 6877 to the effect 
that in case of a joint improvement, 

"the expenses thereof in addition to the compensation and damages shall 
be divided between the counties interested as the joint board may agree 
and determine." 

If any part of the work of opening up a road was to be done by a salaried public 
official, such as the county surveyor, it would be impracticable if not impossible 
to ascertain the expenses of the establishment of a road. 

It is my opinion, therefore, that a joint board of county commissioners pro
ceeding in the establishment of a county line road, have no authority to call upon 
the county surveyor of either of the interested counties to perform any work in 
connection with the opening of the road, but that such work should be done by 
contract entered into by the joint board, and the expenses thereof should be di
vided between the interested counties, as agreed upon by the joint board. If the 
road were located only within one county a similar result would follow, and a 
county surveyor could not be compelled, nor would he be authorized to perform 
services in connection with the opening of a new road, but said services would 
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have to be provided by the commissioners and paid for out of the general county 
fund. 

In passing I may say that there is no authority for ordering the petttwners• 
or the owners of lands through which the road passes to do this work at their 
own expense. An express provision formerly authorized the township trustees to 
require the petitioners or some of them to open the road, in the case of a town
ship road. This provision has been repealed. 

It is true that section 7204 General Code provides that, 

"It shall be the duty of the owners or occupants of lands situated along 
the highways to remove all obstructions within the bounds of the high
ways which have been placed there either by themselves or their agents." 

This, however, in my opinion refers to the removal of obstructions placed upon 
an existing highway. In my opinion a public road does not become a highway 
until it has been opened up. 

The foregoing comments dispose of your third question and partially dispose 
of your first question. There remains in connection with your first question the 
one point as to whether or not any grading: work is to be done in opening up a 
road. The former statute which I have quoted (section 7137 General Code now 
repealed) speaks of the removal of encroachments and obstructions. It also 
authorizes a road superintendent to take gravel necessary to "make, improve or 
repair such road." In my opinion no inference would arise under this section to 
to the effect that grading is a part of the opening of a road, because of the author
ity \·ested in the former township road superintendent to take gravel under the 
provisions thereof. The one word necessary to be interpreted in this connection 
is the word "make." In my opinion this is not equivalent to "open up." \Vithout 
quoting several sections in the chapter relating to superintendents and road work 
as it formerly existed, I deem it sufficient to say that there was certain further 
work which might be done upon unimproved roads, such as construction of ditches 
and grading (section 7142 now repealed) and the like, which come under the gen-

. era! heading of road work to be p_edormed by the township road superintendent 
by the aid uf the compulsory labor on public roads, which in my opinion, followed 
the opening of the road and were not a part of the process, but came under the 
heading of "make" or "construct" and would now be contemplated in the general 
term "maintenance," whether or not initial grading of the road so as to make it 
passable for travel is a part of the work mentioned, or belongs in the class of 
sen·ices last above mentioned. 

Section 7137 furnishes no conclusive answer to this question. There is, how
ever, a judicial interpretation of the term "open" in this connection in the case of 
Reed v. Toledo, 18 0. 165, from the opinion of which, per Caldwell, J., I quote 
the following: 

"By the term opening we do not understand the improvement of a 
street or highway by grading, culverting, etc.; the term is generally (we 
think always) clearly distinguishabie from such kind of improvement. The 
term opening, refers to the throwing open to the public, what before was 
appropriated to individual use, and the removing of such obstructions as 
exist on the surface of the earth, rather than any artificial imprm·ement of 
the surface." 
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This definition is in accord with the great weight of authority and with what 
appears to me to be the correct inferences to be drawn from section 7137, though 
I have said that the section itself is not conclusive on that point. There is a clear 
distinction between opening a road and making a road. In my opinion an unim
proved township road must be opened by the county commissioners and made by 
the township trustees. Therefore, it becomes necessary to determine carefully the 
distinction between the two processes, inasmuch as the power to conduct them is 
committed to different authorities. Ko clearer test could be laid down than that 
enunciated in Reed v. Toledo, supra. An opening is the removal of all obstruc
tions which exist on the surface of the earth, such as buildings, fences, trees and 
the like. All alterations of the surface of the earth as it exists come under the 
other heading. 

I think these comments answer your first question to the extent that they de
fine "opening." 

You will observe that in the main I agree with the prosecuting attori1ey of 
Paulding county, as I understand the meaning of his opinion, but I am obliged 
to disagree with that part of his definition which implies that a sufficient amount 
of grading in order to make the road passable, is a part of its opening. The road 
should indeed be graded, but not as a part of the opening thereof. The duty of 
grading it belongs to the township trustees under the existing laws. 

The county commissioners are not absolutely obliged to open the road, -~ 
cannot be held liable if they do not do so. Herein is the explanation of the ap
parent ambiguity encountered when the last sentence of section 6869 is considered. 
If the petitioners for the road are not satisfied with the promptness of the county 
commissioners in causing the road to be opened, they may do so themselves, and 
all the authorities agree that such an opening would be perfectly efficacious to 
dedicate the road to public travel and prevent the loss or barring of the right to 
build it. In the event that such petitioners should open it at their own expense or 
by their own labor, there would be no recourse against the county commissioners. 
Whether the commissioners might be compelled by mandamus to open the road 
is a question which I do not intend to pass upon in saying that the commissioners 
cannot be compelled in any other way to do so. 

Your second question remains unanswered. I do not understand to what you 
refer in mentioning the cost of the opening and stating that no plans and specifica
tions have been prepared. I take it, however, that when you submitted this question 
you had in mind the possibility that grading was a part of the procedure of open
ing the road. I have pointed out that such is not the case. Of course, it would 
be impossible and unnecessary to prepare plans and specifications for cutting down 
trees, removing fences, etc. There is no provision which requires the county com
missioners in opening a road to advertise for bids or have plans and specifications 
drawn ot proceed with any particular degree of formality. 

I answer your questions then by the following statements : 

1. The word "open" as used in section 6869 contemplates the removal of ob
structions above the surface of the earth from the boundaries of a road as estab
lished, but does not include any alteration of the surface of the earth itself, nor 
the building of bridges, culverts or ditches. 

2. It is the duty of the county commissioners to cause the work necessary 
to "open the road" to be done, and in case of a county line improvement, this 
duty devolves upon the joint board of commissioners; such commissioners are not 
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required to advertise for bids nor otherwise to proceed with any particular de
gree of formality in procuring such work to be done. In case of the opening of a 
county line road the expenses thereof are to be divided between the interested 
counties in the proportions agreed upon by the joint board. 

3. It is no part of the duties of the county surveyor to open the road ; the 
joint board of county commissioners may not call upon the surveyor o( one of 
the interested counties to open a road established by such joint board. 

1085. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF LEASES OF STATE LA~DS TO THE B. & 0. RAILROAD 
CO., BUCKEYE LAKE; FORNSHELL AND THOMPSON, BUCKEYE 
LAKE; W. E. SHAW AND A. R. KELCH, LOGAN; THE CITY OF TO
LEDO; HER:M:AN ~OHR, !~DIAN LAKE; AND C. S. LAWSON, RUS
SELL'S POINT; DLSAPPROV AL OF LEASE TO THE INDEPEND
ENT COMPANY OF MASSILLON. 

CoLUMBus, OHio, March 18, 1918. 

HoN. JoHN I. ::V1ILLER, Superit~teudent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of March 13, 1918, in which you enclose, 
for my approval, the following leases, in triplicate: 

Valuation. 
To The Baltimore and Ohio Railroad Co., right of way over 

marginal strips of Buckeye Lake at the easteily end thereof 
between Thornport and Avondale--------------------------- $2,500 00 

To Fornshell and Thompson, lease for cottage site at west end of 
Buckeye Lake --------------------------------------------- 400 00 

To W. E. Shaw and A. R. Kelch, a portion of the abandoned 
Hocking Canal in rear of lots owned by these parties, in Lo-
gan, Ohio ------------------------------------------------- 400 00 

To The Independent Co., of :.Iassillon, Ohio, lease for 34 feet of 
the berme bank of the Ohio Canal at North street in Massil-
lon, Ohio ------------------------------------------------- 400 00 

To The city of Toledo, a portion of the Swan Creek Canal in 
Toledo, Lucas county, Ohio, which the city desires for street 
purposes. A new channel is to be excavated and a deed in fee 
simple executed by the state of Ohio for the new right of way. 
This lease is merely to put the city of Toledo in legal pos-
session of the property while the improvements are being 
made, a statute having been enacted by the general assembly 
authorizing the exchange of deeds for the property in ques-

tion -------------------------------------------------------
To Herman X ohr, 25 feet of the water front of Indian Lake for 

boat house and landing purposes ___________________________ _ 

To C. S. Lawson, Russell's Point, Ohio, 25 feet of the water 
front at Indian Lake for boat house and landing purposes_ 

200 00 

100 ()() 

100 00 
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I have carefully examined these leases and find them, with one exception, cor
rect in form and legal, and am therefore endorsing my approval upon the same and 
forwarding them to the governor of the state for his consideration. 

The lease made to The Independent Company of ~Iassillon, Ohio, of thirty
four feet of the berme bank of the Ohio Canal in :\Iassillon, is defective, in that 
the resolution adopted by said company authorized the president of the company 
and the secretary thereof to execute the lease for said company, and in the execu
tion of the lease the. manager of the company signed for and on behalf of said com
pany, instead of the president and secretary thereof. For this reason I am of the 
opinion that this lease should not be approved and am therefore returning it to 
you for correction as above suggested. 

Very truly yours, 
JosEPH McGHEE, 

A ttorlley-Ge11eral. 

1086. 

THE STATE MAY ASSUME THE PART OF THE COST WHICH IS OR
DINARILY BORNE BY THE. COUNTY, IN THE COXSTRUCTIO~ 
OF IMPROVEMENT OF MAIN MARKET ROADS-MAY NOT AS
SUME TOWNSHIP'S OR PROPERTY OWNER'S SHARE. 

In the construction or improvement of main market roads, wherein the tou:n
ship trustees co-operate, the state may assttHze the twenty-five per ce11t. of the cost 
and expense thereof which is ordinarily borne by the county; but it cannot assumi 
any par't of the proportion which is ordiiUlrily borne by the township, vi.::., fifteen 
pey cent. nor any part of the te1i per ceut. which is assessed against the propert:::,•r 
owners. 

CoLUMBL'S, OHIO, :\larch 18, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your commt.nication of :\Iafch 4, 1918, which reads, as 
follows: 

"I have been authorized by the highway advisory board to ask your 
opinion as to whether or not the highway department, in co-operating 
direct with township trustees of any county in the improvement of a main 
market road, may pay more than seventy-five per cent. of the cost of the 
improvement." 

In order to obtain a fundamental principle upon which to base an answer to 
your communication, it will be necessary for us to turn to section 1231 G. C. (107 
0. L. 137). This section reads in part as follows: 

"Sec. 1231. * * County commissioners, township trustees and village 
councils shall have the same power and authority to co-operate in the con
struction, improvement, maintenance and repair of main .market roads as is 
granted to them by this act in the construction, improvement, maintenance 
and repair of inter-county highways; and in case the commissioners of any 
cot.nty, the trustees of any township and the council of any village, or any 
of such authorities, determine to co-operate in the construction, improve
ment, maintenance or repair of any main market road, the procedure shall 
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be the same as in the case of co-operation by such authorities, in the con
structirm, improwment, maintenance and repair of inter-county highways, 
as provided in this act. * *'' 
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So it will be seen that in those cases wherein the township trm,tees co-operate 
with the state highway commissioner in the construction or improvement of a main 
market road, the same procedure should be had and the same power and authority 
is granted as in the construction, imprO\·ement, maintenance and repair of inter
county highways. 

\\' e will turn now to the provisions which have to do with the construction of 
inter-county highways when the township tn:.stees co-operate with the state high
way commissioner. 

Section 1192 G. C. (107 0. L. 123) reads as follows: 

"In case the county commissioners do not file any application for state 
aid before :\larch first of any year in which the funds will be available for 
the construction, improvement, maintenance or repair of some one or more 
of the inter-county highways or main market roads, then the board of 
township trustees of any township within the county may file such appli
cation, and the state highway commissioner may co-operate with such trus
tees in the construction or improvement of said highway in the manner 
hereinafter provided in cases where the county commissioners make such 
application." 

From this section it is clear that when the township trustees make an applica
tion for state aid, the state highway commissioner may co-operate with such trus

. tees in the construction or improvement of a highway in the same manner as is pro
vided in cases where the county commissioners make such application. 

Section 1214 G. C. (107 0. L. 129) relates to the apportionment of the cost 
and expense of an improvement among the county, township and abutting prop
erty owners. This section reads as fol1ows: 

"Sec. 1214. Except as otherwise provided in this chapter, the county 
shall pay twenty-five per cent. of all cost and expense of the improvement. 
Fifteen per cent. of the cost and expense of such improvement, except the1 
cost and expenses of bridges and culverts, shall be apportioned to the town
ship or townships in which such road is located. * * Ten per cent. of the 
cost and expense of the improvement, excepting therefrom the cost and 
expense of bridges and culverts, shall be a charge upon the property 
abutting on the improvement, * *." 

It will be noted that under this section, unless there is some other provision 
!llade, the county must bear twenty-five per cent. of the cost of an improvement, 
the township fifteen per cent. and the abutting property owners ten per cent. 

However, section 1217 G. C. provides in part: 

"* * \\'here the application for said improvement is made by the 
township trustees, the state may assume all or any part of the county's pro
portion of the cost of said improvement, * *" 
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This section fr.rther provides that: 

"In no case shall the property owners abutting upon said improvement 
be relieved by the state, county or township, from the payment of ten per 
cent. of the cost and expense of such improvement, * *." 

From the provisions of this section it is evident that the state may assume the 
county's proportion o£ the improvement, which would be twenty-five per cent., but 
there is no provision made for the state assuming any part of the proportion to be 
borne by the township, which is fifteen per cent., and the statute specifically pro
vides that in no case shall the property owners be relieved of the payment of ten 
per cent. of the cost and expense of an improvement. 

In accordance with the provisions of section 1231, supra, if this principle is 
true in the construction and improvement of inter-county highways, it is equally 
true in the case of the construction or Improvement of main market roads, wherein 
a township co-operates with the state highway department. 

Hence it may be concluded that yor.r department may assume the payment of 
fifty per cent. of the cost and expense of the construction and improvement of a 
main market road, and in addition may assume the part which otherwise would 
be borne by the county, viz., twenty-five per cent., thus making a total of seventy
five per cent. which may be borne by the state in such an improvement. But there 
is no provision made whereby the state may assume a part of the fifteen per cent. 
to 'be paid by the township, and the state is forbidden to assume any part of the 
ten per cent. which is to be borne by the property owners. 

Therefore, the maximum amount which the state can assume in the improve
ment of a main market road, wherein the township trustees co-operate, is seventy
five per cent. of the cost and expense of the improvement. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne;y-General. 

1087. 

LAYING OUT AND ESTABLISHING NEW ROADS GOVERXED BY SEC
TIONS 6860 ET SEQ. G. C.-COSTS WHEN PETITION NOT GRANTED 
-HOW COMPENSATION AND DAMAGES ALLOWED PROPERTY 
OWNERS ASSESSED WHEN ROAD ESTABLISHED-COSTS IN
CURRED IN OPENING UP ROAD BORNE BY COUNTY. 

1. Sections 6860 et seq. G. C. control in the laying out and establishi11g of a 
new road, and not the provisions of sections 6906 et seq. G. C. (107 0. L. 95). 

2. If the prayer of the petition for the establishing of a road be not grante'l:l, 
then the petitioners must bear the costs of the proceeding. If the road be estab
lished, the compensation and damages allouJed to property owners may be assessed 
either agaiust the county or the petitioners, in the discretion of the county commis'
sioners, the part assessed agaitrst the county being pa.id out of the general county) 
fund; and the ordinary costs of the proceeding would be paid by the cormty out oj 
the general county fund. 
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The costs incurred in opening up the road to public travel b:!; the county com
missioners ·would also be bomc by the county and be paid out of the gclleral 
county fund. 

COLUMBt:s, OHIO, 1Iarch 19, 1918. 

HaN. PERRY SMITH, Prosecuting Attomey, Za,le.nille, Ohio. 

DEAR SIR :-I have your communication of March 2, 1918, which reads as 
follows: 

"The commissioners of our county are debating the question of estab
lishing a new road in Blue Rock township, or :Meigs. They have had a 
hearing on this matter and the question has been put to me, from what fund 
the damages and improvements of this road should be drawn. I cannot 
tell them from what fund it shall be paid. 

I would like to have your interpretation of the section of the law found 
in 107 0. L. at p. 98, whether it is to be paid out of the general county 
fund or the road fund. 

In case there is no money in the county fund or the road fund, how 
can the same be paid?" 

From the fact that you ask me to place an interpretation upon section 6919 
G. C. (107 0. L. 98), I take it that you have in mind that sections 6906 et seq. (p. 
95 of 107 0. L.) control in the establishment or laying out of a new road. 

In reference to establishing and laying out new roads, I desire to make the 
following general observations: Sections 6906 et seq. have particularly to do with 
the construction, reconstruction, improvement or repair of any public road or part 
thereof; while sections 6860 et seq. relate to the location, establishing, altering, 
widening, straightening, vacating or changing the direction of roads. On account 
of this fact it will not be necessary for us to interpret section 6919, which is a 
part of the act pertaining to the construction, reconstruction and repair of public 
roads, but we must look to the provisions of section_ 6860 et seq., which relate to 
the laying out, establishing, etc., of roads. 

You desire to know, relative to the establishing of a new road, whether the 
costs and expenses thereof are to be paid out of the general county fund or out 
of the road fund. 

Section 6863 G. C. provides that the petitioners petitioning for the establish
ing of a new road shall-

"* * enter into bond with sufficient sureties * * conditioned that 
the petitioners asking for such improvement will pay into the treasury of 
the county, the costs and expenses incurred in the proceedings for such 
improvement, in case the prayer of such petition be not granted." 

From this section it is evident that if the improvement is not made in accord
ance with the prayer of the petition, then the petitioners themselves must bear the 
costs and expenses of the proceeding. 

Section 6868 G. C. provides as follows : 

"If in the opinion of the county commissioners the improvement is of 
sufficient importance to the public to cause the compensation and damages 
on account thereof to be paid to the person or persons entitled thereto out 
of the county treasury they may so order. If in the opinion of the com
missioners the improvement is not of sufficient importance to cause the 
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compensation and damages to be paid from the county treasury, they may 
order the compensation and damages or such part thereof as they may deem 
reasonable and just to be paid by the petitioners and the balance, if any, to 
be paid out of the county treasury, * *." 

From this section, so far as the compensation and damages to abutting prop
erty owners are concerned, the county commissioners must decide whether this 
part of the costs and expenses of the improvement is to be borne by the petition
ers themselves or be paid out of the county treasury. This section further provides 
that if a part of the compensation and damages is assessed against the petition
ers and they do not pay the same, they become liable then for the costs of the pro
ceeding which shall be adjudged against them. 

These sections take care of the costs and expenses of the establishing of a new 
road, excepting in those cases in which the county commissioners grant the prayer 
of the petition and establish a new road. In such cases these sections do not pro
vide for the costs and expenses of the improvement, other than that part which is 
due for compensation and damages granted to abutting property owners. 

\Vho, then, will pay what might be called the court costs in the proceeding; 
that is, such costs as are made by way of advertising or in securing witnesses, if 
any should be needed? The act seems to be entirely silent in reference to this 
matter, but from the provisions of section 6863 G. C., above quoted, it appears that 
it was the intention of the legislature that if the prayer of the petition be granted 
and a new road be established, the county should pay the costs and expenses in
curred in the proceedings for such improvement, other than the compensation and 
damages granted to injured property owners, which is taken care of as set out in 
section 6868, above quoted. 

It will be noted that section 6863 provides that a bond must be given, condi
tioned that the petitioners will pay the costs and expenses incurred in case the 
prayer of the petition be not granted. 

The only reasonable inference is that if the prayer of the petition be granted 
and the road be established, the county should pay the costs of the proceeding and 
that these costs must be paid out of the general county fund. In fact I incidentally 
so held in an opinion (Xo. 1084), rendered by me to Hon. Roger D. Hay, prosecut
ing attorney of Defiance county. In that case, however, it was more in the nature 
of obiter dicta, rather than an answer to the request made by :Mr. Hay. In said 
opinion, I went into the question at some length as to what the county commis
sioners might do in the opening up of a road which they establish. Of course, the 
expenses incurred by them in the opening up of the road would also have to be 
borne by the county and paid out of the general county fund. If the county com
missioners are authorized to employ the necessary means to open up the road, the 
county would be compelled to pay for the costs of the same. 

You further ask how the costs should be paid in case there is no money in the 
county fund. Of course, if there is no money in the county fund, the costs could 
not be paid other than by a transfer of money from some other fund to the county 
fund, in accordance with the provisions of law. 

I am rendering this opinion upon the theory that the county commissioners have 
in mind merely the establishing of a new road. Your communication is a little 
uncertain from the fact that you use the word "improvements." But I do not gather 
from this language that the county commissioners are contemplating improving 
the road under the provisions of sections 6906 et seq. I am not unmindful of the 
language used in section 6906 G. C. (107 0. L. 95), which reads in part as follows: 
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"The board of commissioners of any county shall have power, as here
inafter provided, to construct a public road by layi11g out aud bui/di11g a 
new public road, or by improving, reconstructing or repairing any existing 
public road or part thereof * * " 

I am not passing upon the question as to whether the county comm1ss1oners 
might proceed under the provisions of sections 6906 et seq., provided they have in 
mind both the establishing and laying out of a new road and at the same time the 
improvement of the same. But it is my opinion that the county commissioners 
should proceed under sections 6860 to 6889 inc. G. C. when they are merely con
templating the establishing of a new road and opening up the same to public travel, 
and not under sections 6906 et seq. G. C. 

Very truly yours, 
JosEPH ::\lcGHEE, 

A ttonzey-Geucral. 

1088. 

WHE:\T A~ ASSIGXME~T OF A CLAU.I AGAIXST THE STATE HAS 
BEEX ::\fADE PRIOR TO AX APPROPRIATIOX THEREFOR, IT IS 
1::\lPOSSIBLE TO SAY WHETHER OR NOT APPROPRIATlO~ 
WILL BE ::\lADE DIRECT TO ASSIGXEE. 

If an appropriation to pay claim against the state is not yet made mzd there-! 
fore conditions under u:Jzich said claim will be paid not yet fixed, impossible to say 
whether assignee of said claim can be paid direct when appropriation made. 

CoLUMBUS, OHio, March 20, 1918. 

HoN. X. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 

DEAR SIR :-Under date of ::\larch 1st you inquire as follows: 

"When the legislature shall have appropriated the money to pay for 
the cattle slaughtered by the direction of this department, can this depart
ment legally pay to the bank the amount due the individual where an assign
ment of the claim has been made to the bank as evidenced at the bottom 
of the enclosed letter?" 

The assignment to which you refer and which is attached to your letter is as 
follows: 

"To \VHOM IT ::\lAY CoNCERN: 

:Mr. Chas. Koerber of Grafton, Ohio, has a valid claim against the 
agricultural department of Ohio for $727.50, for tuberculosis cattle slaugh
tered by state order. 

This claim should have been passed by the legislature at their 1916-1917 
session. The claim had been certified to the appropriation committee as 
valid by this department, and will be certified again at the next session of 
the legislature. 

(Signed) 

• 

Very truly yours, 
X. E. SHAW, 

Secretary of Agriculture . 
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"THEO. A. BUR!-1ETT, STATE VETERINARIAN. 

WELLINGTON, OHIO, February 9, 1918. 

Departmeut of Agriculture, Columbus, OlziO'! 

GENTLEMEN :-Whenever the Ohio legislature shall have ordered the 
within claim paid, please pay over the funds to the First \Vellington bank, 
\Vellington, Ohio. 

Accepted: 
Department of Agriculture, 

BY----------------------

(Signed) CHAS. KoERBER, 
Grafton, Ohio." 

It appears that the cattle were slaughtered by state order on December 13, 
1916, therefore section 1115 G. C., 106 0. L., 150, is the statute under which the 
then board of agriculture was operating. The first paragraph of said section reads 
as follows: 

"If an animal is killed under the provtstons herein relating to the 
board of agriculture, the compensation to be made for the slaughtered 
animal shall be computed by the board of agriculture on 'the basis of the 
actual value of such animals immediately prior to infection or contagion 
or at such time as the board may determine." 

Section 1116 G. C., 106 0. L., 150, reads as follows: 

"When approved by the board of agriculture all claims of owners of 
animals killed under the provisions herein relating to the board shall be 

. paid from funds appropriated by the general assembly for that purpose." 

It appears, therefore, that by legislative enactment the state has determined 
upon the policy of paying for the cattle slaughtered by appropriations to be made 
by the legislature. However, no such appropriation has as yet been made for re
imbursement of the owner for the cattle slaughtered in the instant case. There
fore, the legislature will be the sole judge of the manner in which the claim for 
such cattle shall be paid. • 

There is no doubt that this claim against the state of Ohio, for which no 
appropriation has yet been made, is an assignable claim, but I would be unable to 
say whether your department can legally pay the assignee of such claim the 
amount due the individual until the fegislature has appropriated money for the 
payment of the same, since I do not know what conditions the legislature will 
impose for the payment of this money. If a general appropriation is made the 
auditor of state, under section 243, 107 0. L., 640, would be required to "examine 
each invoice presented to him * * * or sundry claim allowed and appropriated 
for by the general assembly, and if he finds it to be a valid claim against the state 
and legally due, and that there is money in the state treasury duly appropriated 
to pay it and that all requirements of law have been complied with, he shall issue 
thereon a warrant on the treasurer of state for the amount found due, and file 
and preserve the invoice in his office." 

If the appropriation is made in the sundry bill and the legislature adopts the 
same language in such appropriation as did the 80th general assembly in passing 



.A.TTORl'o"'EY -GENERAL. 449 

House Bill 721, 106 0. L., 834, the moneys will not be payable save on approval 
of a special auditing committee, consisting of the budget commissioner, the at
torney-general, the auditor of state and the chairman of the finance committee of 
the house and senate. 

1089. 

Very truly yours, 
JosEPH :\IcGHEE, 

Attorney-General. 

C01J'XTY ROAD :'IIAPS-HOW AXD WHE:!'{ PUBLISHED-COPYRIGHT. 

1. c:uder the provisious of sectious 2284-1 aud 2284-2 G. C., the different 
county road maps of the state are published as one set of maps. 

2. This set of maps is published as soo1~ as i11formatio1~ regarding the char
acter of the improved roads of the state has been compjled and when plates show
illg the same have been prepared. 

3. This set of maps shall be copyrighted from time to time whw published, 
according to the federal laws controlling the matter of copyright. 

CaLl::'11Bt:S, OHIO, :\larch 20, 1918. 

Hox. CLIXTOX CowEx, State Highwa::; Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of :\larch 4, 1918, in which you ask 
for additional information in reference to opinion X o. 796 as of date November 
20, 1917. You particularly refer to the answer given to question No. 5 of your 
former request. 

I am not quite sure that I understand the question suggested by you, hence I 
am going to lay down a few fundamental propositions which will, I think, clearly 
cover the difficulty you may have in mind. 

In your former communication and in the communication of ::\larch 4th you 
use the language "either singly or in separate sets." I am not quite sure as to 
what you have in mind in reference to the language used, but I assume that you 
inquire as to whether the maps of the different counties of the state could be copy
righted singly without combining them in one complete set of maps. In order that 
we may be sure about this proposition, let me say that it is my opinion that there 
is but one set of maps, that is, the maps of all the counties of the state arc com
bined in one set of maps and are to be published as the "Highway :\laps of Ohio." 
This seems to be fairly clear from section 2284-2 G. C., which reads in part: 

"An edition of five thousand copies of the highway maps of Ohio 
shall be published. * * *" 

This language evidently means that there is to be an edition published covering 
all the county maps of the state. 

Further along in the same section we find the following language: 

"Future editions of not to exceed five thousand copies each, may 
thereafter be published when ninety per cent of the last preceding edition 
has been sold. The commissioners of public printing shall have charge of 
the printing and binding of the editions of the highway maps of Ohio." 

15-Yol. I-.A.. G. 



450 OPINIONS 

From this language it is clearly evident to me that the legislature did not in
tend that the different county maps should be singly copyrighted, but that they 
should be taken together in one set and published by your department, which 
publication should be copyrighted by you. 

The second question which arises in your communication is as to when this set 
of maps shall be published. This is answered in section 2284-2 G. C. in the fol
lowing language : 

"An edition of five thousand copies of the highway maps of Ohio 
shall be published as soon as information regarding the character of im
proved roads has been compiled and plates showing the same have been 
prepared." 

From this language it is clearly evident that you must get information from 
the different counties of the state regarding the character of improved roads, so 
complete that you will be able to prepare plates showing the same, before you have 
authority to publish the highway maps of Ohio. 

The next question about which you inquire is a matter of copyright. When 
shall you secure the copyright? This is answered in section 2284-1 G. C. as fol
lows: 

"He shall secure a copyright of the said maps from time to time when 
so published." 

That is, after the highway maps are published as set out in sections 2284-1 and 
2284-2 G. C. You will then follow the federal law in reference to the matter of 
securing a copyright of the same. 

I might say in passing that you will have to be very careful to follow the pro
visions of the federal law in reference to giving notice of copyright before any 
of the copies are distributed, and relative to the filing of copies with the govern
ment as provided by law, as well as other provisions of the copyright act. 

I think the above answers the question you had in mind and covers the points 
which ought to be covered. Very truly yours, 

1090. 

JOSEPH McGHEE, 
Attomey-General. 

APPROVAL OF LEASE MADE BY WILLIAM B. LEE AND MARY W. LEE 
OF CERTAIN LANDS IN PIKE COUNTY. 

CoLUMBUS, OHIO, March 20, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-You have submitted to me, for my approval, a lease (in duplicate) 
made by William B. Lee and Mary W. Lee, his wife, under date of March 15, 
1918, of certain lands located in Pike county, Ohio. 

I have carefully examined this lease and find it correct in form and legal. I 
am therefore returning same to you, with my approval endorsed thereon. 

· Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 



ATTORXEY -GEXER.U.. 451 

1091. 

A JL'STICE OF THE PEACE ).L\Y COXDL'CT THE TRL\L OF A CRBI
IXAL CASE AXY PLACE IX THE COUXTY-IX CIVIL CASES HE 
).JUST HEAR THE CASE IX THE TO\VXSHIP FOR WHICH HE IS 
ELECTED. 

In a criminal case a justice of the peace may conduct the trial any place in the 
county. ht civil cases, however, he must hear the case in the tow~tship for which 
lze is elected and where he resides. Consent by tlze parties to hold the trial outside 
of such township will 11ot confer jurisdiction, and the proceedings so held and the, 
judgment so re11dered are 11ull a11d void. 

CoLt:~IBCS, OHIO, ).larch 20, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-I have your letter of January 22, 1918, as follows: 

"We find in many instances that justices of the peace, who are elected 
in rural districts, after election ancl qualification move their offices into 
neighboring large cities, which in many cases are entirely separate and 
distinct from the township from which they have been elected, and con
duct their office of justice of the peace in such cities. 

1. Can a justice of the peace legally operate outside of the township 
from which he was elected? 

2. If not, what procedure could this department adopt to break up 
the practice?" 

Sections 10223 and 10224 of the General Code read: 

"Sec. 10223. Unless otherwise directed by law, the jurisdiction of jus
tices of the peace in civil cases, is limited to the township wherein they 
have been elected, and wherein they reside. No justice of the peace shall 
hold court outside of the limits of the townshi.p for which he was elected." 

"Sec. 10224. Justices of the peace within and co-extensive with their 
respective counties shall have jurisdiction and authority: (Here follow 
twelve classes of cases.)" 

Section 13422 G. C. reads: 

"A justice of the peace shall be a conservator of the peace and have 
jurisdiction in criminal cases throughout the county in which he is elected 
and where he resides, on view or on sworn complaint, to cause a person, 
charged with the commission of a felony or misdemeanor, to be arrested 
and brought before himself or another justice of the peace, and, if such 
person is brought before him to inquire into the complaint and either dis
charge or recognize him to be and appear before the proper court at the 
time named in such recognizance, or otherwise dispose of the complaint 
as provided by law. He also may hear complaints of the peace and issue 
search warrants." 
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Section 13423 G. C. reads in part: 

"Justices of the peace, police judges and mayors of cities and villages 
shall have jurisdiction within their respective counties, in all cases of viola
tion of any law relating to:" (Here follow fifteen classes of cases.) 

It will be noted that section 10223 G. C. limits the jurisdiction of justices of 
the peace to the township wherein such justice has been elected and wherein he 
resides, unless otherwise directd by law. It will be noted, too, that section 10224, 
above quoted, gives the justice of the peace jurisdiction throughout the county in 
the matters set out in that section. Justices of the peace in criminal cases, by 
reason of the sections quoted, have jurisdiction throughout the county. 

In the case of Stark v. Treat, decided Xovember 7, 1904, and found in 6 0. 
C. C. Reports, N. S., 286, it was held: 

"A justice of the peace, having jurisdiction of the subject matter, may 
by consent of all the parties hear the evidence and the arguments outside 
of the township in which he resides and for which he was elected." 

The court in that case did not pass upon the question as to whether a justice 
of the peace could hear criminal cases outside of his township. The whole dis
cussion was as to the provisions of section 582 of the Revised Statutes, now sec
tion 10223 G. C., and quoted above. In that case the court said: 

"When the parties have all consented that the hearing of a case shall 
be in a given place, there seems to be no good reason why such hearing 
should not be treated as a hearing within the limits of the territory in 
which the court has jurisdiction. There are a number of authorities that 
go to support the proposition that parties may consent to a hearing outside 
of the territorial jurisdiction of the court." 

In the case of Ex parte George ~I. Boswell, 3 0. X. P., n. s., 555, it was 
held: 

"Neither the statute now in force nor the history of the law furnish 
authority for the holding of a criminal trial by a justice of the peace out
side of the township in which he resides and was elected, and such authority 
is not conferred by consent of the accused." 

Section 10223 of the General Code, above quoted, was formerly section 582 of 
the Revised Statutes. Section 12422, conferring criminal jurisdiction, was formerly 
Revised Statues 610. In this case Dillon, J., after quoting section 582, of the Re
vised Statutes (now General Code section 10223), and section 610 of the Revised 
Statutes (now section 13422), says: 

"So far as civil actions are concerned, section 582, above quoted, leaves 
no doubt. The argument is made, however, that this limitation upon the 
justice to the effect that he shall not hold court outside of the limits of the 
township in which he is elected, following as it does the matter referring 
to civil actions, was intended to apply to civil cases only. The very positive 
and sweeping terms of the clause, however, would raise great doubt that 
this is the true construction. The limitation is positive, and without excep
tion provides that no justice shall hold court outside of the limits of the 



.ATTOR~"LY -GE~LRAL. 453 

township, and I am of the opinion that the limiting of the jurisdiction of 
justices of the peace in civil cases to the township wherein he is limited 
would of itself be sufficient to limit the place of his holrling court, for the 
reason that he would have no jurisdiction in such cases outside of the 
township and therefore under the well settled principles of law would have 
no jurisdiction to hold court outside. The addition therefore of the limit
ing clause would be unnecessary if it were to refer solely to the jurisdic
tion of the justice in civil cases." 

* * * * * * * * * 
"In the case at bar it was further argued by the state that the de

fendant himself when arrested was willing to be tried within the city, as 
a matter of convenience, rather than travel eight or ten miles to the resi
dence of the justice in the country. I think it hardly needs the citation of 
any authorities to observe the well known principles of law in a criminal 
case; whatever consent may be given to the jurisdiction of the person, 
nevertheless jurisdiction of the subject-matter can only be conferred upon 
a court by consent." 

This case was decided on September 25, 1905. 
It will be seen from the above that after this latter decision a circuit court 

had held that. in so far as civil proceedings were concerned, the justice of the 
peace having jurisdiction of the subject-matter, might, with the consent of all 
parties, hear the evidence and the arguments outside of the township in which he 
resided and for which he was elected. Also the court of common pleas had later 
taken the view that the justice of the peace was without authority to hold a trial, 
either criminal or civil, outside of the township in which he resided and was 
elected, and that such authority was not conferred even by consent of the ac
cused. 

In June, 1908, the supreme court of the state, in the case of Steele v. Karb, 78 
0. S., p. 376, held: 

"Under the proVIsiOns of section 610, Revised Statutes, a justice of 
the peace has 'jurisdiction in criminal cases throughout the county in 
which he is elected and where he resides', and his authority to hear and 
dispose of a criminal case in the manner prescribed by the statute, is not 
limited to the township for which he is elected and where he resides." 

In this case the plaintiff in error had been convicted of a violation of the 
hunting laws before a justice of the peace of Perry township, Franklin county. 
The petitioner, Steele, alleged that the justice has no jurisdiction to issue the war
rant, render the judgment or make the order of commitment because the justice 
of the peace attempted to hold court and try the charges preferred against the 
petitioner outside the limits of Perry township, Franklin county, for which town
ship the justice had been elected. The supreme court in that case said: 

"Let us notice that section. It provides: 'The jurisdiction of justices 
of the peace in civil actions, unless otherwise directed by law, is limited 
to the township wherein they have been elected, and wherein they reside; 
but no justice of the peace shall hold court outside the limits of the town
ship for which he was elected.' 

This is the law after the section was amended April 19, 1898. Sec. 
93 0. L., 146. The last clause of the present section, to wit: 'But no jus-
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tice of the peace shall hold court outside the limits of the township for 
which he was elected,' was added to the former language of the section, 
and so it has since remained. 

That such restriction does not pertain to criminal cases is very ap
parent. The section itself confines the definition of jurisdiction to civil 
cases, and it may be reasonably surmised that prior to the foregoing 
amendment, the right to hold court in civil cases outside of the township 
for which the justice was elected, was claimed and to some extent prac
ticed. To hedge against and settle all doubt upon the subject was the in
tent of the legislature in adding the clause just quoted. No such clause 
is found in section 610. The legislature in said section 582 provides that 
'the jurisdiction of justices of the peace in civil cases, unless otherwise 
directed by law, is limited to the township wherein they have been elected, 
and wherein they reside.' \Vhile by virtue of section 610 they have juris
diction in criminal cases throughout the county and there is no prohibition 
against holding criminal court outside of the township for which they 
were elected, and in which they reside. They have this jurisdiction 
throughout the county in which they are elected and where they reside. 
This is an old jurisdiction, as we have seen, and during the many years 
of its existence, the legislature has not seen fit to limit it as it has in 
civil cases, and we think this argues against the contention of the plaintiff 
in error." 

It will be noted from this opinion that while the supreme court was only pass
ing upon the jurisdiction in criminal cases, a reading of the opinion of the court 
plainly shows that the court was of the view that section 582 R. S., now section 
10223 G. C., prevented the justice of the peace from holding court in civil cases\ 
outside of the township for which he was elected and in which he resides. Fol
lowing this decision the matter was, in so far as civil cases were concerned, again 
passed upon by the common pleas court of Cuyahoga county. For convenience in 
considering this case it might be well to again, at this point, quote section 10223 
of the General Code and part of section 10224 : 

"Sec. 10223. Unless otherwise directed by law, the jurisdiction of jus
tices of the peace in civil cases is limited to the township wherein they 
have been elected, and wherein they reside. Xo justice of the peace shall 
hold court outside of the limits of the township for which he was elected." 

"Sec. 10224. Justices of the peace within and co-extensive with their 
respective counties shall have jurisdiction and authority: 

* * * * * * * * * 
7. To issue attachments and proceed against the goods and effects of 

debtors in certain cases, except that in Cuyahoga and Franklin counties 
the jurisdiction and authority in such cases is co-extensive only with the 
township for which the justice was elected or otherwise as provided in 
the next following section, his jurisdiction in attachment shall be co-ex
tensive with the county." 

It would be well here to bear in mind that section 10223 G. C. was formerly 
section 582 Revised Statutes, and section 10224 G. C. was section 583 of the Re
vised Statutes. It will be noted that section 10223 limits the jurisdiction of jus
tices of the peace in civil cases to the township in which they have been elected 
and reside, except where the law directs otherwise. Section 10224 gives the jus
tice of the peace jurisdiction co-extensive with the county in the classes of cases 
mentioned therein. Inasmuch as the supreme court has held that justices of the 
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peace in criminal matters may hold court outside of their township, largely be
cause their jurisdiction in such matters is co-extensi\·e with the county, the ques
tion arises here whether or not the justice of the peace should not hold court for 
the same reason outside of his own township in regard to those matters mentioned 
in section 10224. This proposition is discussed by the court in the case of K. B. 
Company v. Brenner et a!., 11 0. X. P. (n. s.), 657, as follows: 

"Section 582, of the Revised Statutes, now contains the provision that 
no justice of the peace shall hold court outside the limits of the township 
for which he was elected. The style of the original act, of which section 
582 was a part, confined itself to providing for the jurisdiction of justices 
of the peace in civil courts (S. & C., 709). Sections 583 and 584 are part 
of the same original act. Sections 583 and 584 provide that in certain par
ticular matters the jurisdiction of a justice shall be co-extensive with the 
county. Among these provisions are those in reference to attachment cases. 
Attachment cases are, therefore, wholly civil cases; and while, by the 
provisions of sections 583 and 584, a justice has jurisdiction to issue at
tachments and proceed against goods and effects of the debtor, co-extensive 
with the county, it is manifest that these sections do not specify where he 
shall hear such proceedings; * * * These sections purport to give 
jurisdiction over the persons of the defendants and particular subject
matters. They do not provide as to the place where the justice shall hold 
his court in respect to such proceedings. But section 582 plainly says 
where he shall hold his court, which is in the township which elected 
him. 

The whole policy indicated by the constitution and the various sec
tions in respect to jurisdiction and duties is, that the justice court is a 
township court of limited powers. Within the limits set up by the statute, 
justice judgments are valid as those of any other court. And while a 
justice is given jurisdiction of certain subjects throughout the county, 
as attachments, and over persons outside his township in certain instances, 
yet the legislature has seen fit to place a limit as to where he shall hold 
his court. Section 582 determines the place where he shall hold his court 
in civil actions, as well as his jurisdiction of both causes of action and per
sons of defendants, save in certain matters, and as to certain persons set 
out in the subsequent sections. None of these sections provide any other 
place than his township for holding court. The later sections pertain 
wholly to subject-matter and persons, and give him jurisdiction to hear and 
determine matters in controversy arising outside of his township, and over 
persons residing outside of his township, but are silent as to the place he 
may hold his court; so we are remitted to section 582 as to the place where 
he must hold court. This part of section 582, as to where he shall hold 
his court. was not provided for until 93 Ohio Laws, page 146, enacted in 
1898. By that enactment the place of holding court was expressly pro
vided for. This provision cannot be taken as merely directory. There 
can be no question under the constitution but that the legislature may 
define and regulate the place where a justice shall hold his court as well 
as the matters that he shall hear therein and the persons who shall be an
swerable therein. This power to regulate includes the power to limit his 
operations and duties; and when the legislature has said he may exercise 
certain powers and duties in civil cases in a certain manner, the manner 
and mode become limitations just as much as the limitation as to causes, 
oersons and amount." 
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At page 664 the court said : 

"And it is the conclusion of this court, upon this part of the case, that 
if the justice of the peace attempts to hold court in a civil action outside 
of the jurisdiction for which he is elected, he thereby loses his official 
function and becomes merely a private citizen; and that a judgment ren
dered in a proceeding wherein his court is held at a place other than as 
prescribed by the statute is null and void." 

Again at page 666 the court says : 

"But whether the plaintiff consented or not, in view of the construc
tion which I have placed upon the statute, which seems to me to be its 
only proper construction, the consent of the party cannot change the juris
diction of a justice of the peace so as to permit him to hold his court in 
any other place than that prescribed by the statute." 

From a consideration of these sections and the decisions quoted, we must 
conclude that a justice of the peace has authority to hear and dispose of a criminal 
case outside of the township in which he was elected and where he resides, but 
that in civil ca.ses he has no such authority, and consent by parties to the action 
that such justice of the peace hold court outside of his township. in such civil 
cases will not confer jurisdiction on such justice to pronounce a valid judgment. 
Where the trial of civil actions is held by the justice outside of his own town
ship, the proceedings and the judgment rendered are null and void, but I know 
of no suggestion to make your department as to stopping such practice. 

· Very truly yours, 

1092. 

JOSEPH ::\lcGHEE, 
Attorney-General. 

BIDS FOR 1::\IPROVE::\IEXT OF STATE PROPERTY ::\IUST BE ACCo::\1-
PAXIED BY BOND EQUAL TO SU::\1 TOTAL OF BID, A~D ::\IUST 
BE WITHIN THE ESTI::\IATE-ESTIMATE :MUST BE REDUCED 
WHEN PART OF WORK ELI::\liNATED, TO DETER::\IIXE WHETHER 
BID IS WITHIN THE ESTIMATE. 

Since the amendme11t of section 2319 G. C., 107 0. L., 455, a bid must be ac
companied by a bond in a sum equal to the sum total of the bid. Under the pro
visions of section 2323 G. C., 107 0. L., 456, the bid mzist be within the estimate'. 
If a certain part of the work to be do1.1e is elimiiUlted, the estimate must be cor
respoudiugly reduced in order to determine whether or not the bid is within the
estimate. 

CoLUMBGS, 0Hro, ::\larch 22, 1918. 

Ohio Board of Administratioll, Columbus, Ohio. 

GENTLEMEN :-Under date of ::\larch 9th your board, through Hon. Frank B. 
O'Bleness, executive clerk, submitted for my approval contract for the erection 
of dormitory, design B-3, at the Ohio hospital for epileptics. 
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Upon examination of the papers submitted it appears that there were three 
bidders who bid for the said job, the lowest thereof being Charles \V. Schneider 
& Son at $74,179.62. 

Upon an examination of the bid submitted by Charles \V. Schneider & Son 
it appears that there are two bonds accompanying the same, one in the sum of 
$35,000.00 signed by the J. }. Snider Lumber Co., G. 0. Schoedinger, the Colum
bus Wire & Iron \Vorks Co., the Huffman-Conklin Co., Charles W. Schneider, R. 
0. Schneider and the D. A. Ebringer Sanitary ::\lfg. Co. This bond, as I view it, 
is totally unauthorized both as to amount and sureties, a manufacturing corpora
tion not being authorized in law to sign as surety on contract bonds. 

The other bond referred to is a bond entered into by Charles W. Schneider 
& Son, of Columbus, Ohio, as principal and the Royal Indemnity Company of 
New York, ~- Y., as surety, in the sum of $37,COO.OO. 

Section 2319 G. C., 107 0. L. 455, provides in part : 

"* * * A proposal shall be invalid and not considered unless a bond, 
in the form approved by the state building commission, with sufficient sure
ties, in a sum equal to tlze total sum of the proposal, is filed with such pro
posal, * * *." 

I am informed by your architect that the first bond referred to above was 
simply considered as a proposal bond and not a contract bond and was supposed 
to become ineffective after the bid was accepted. Whether or not that be the case, 
I am clearly of the opinion that the bond is invalid for the reason that some of 
the sureties were not authorized to sign the same. The second bond is clearly 
insufficient for the reason that the amount specified therein is not equal to the 
sum total of the bid. 

The summary of the estimate of the cost and bill of materials of the dormitory 
referred to, approved January 9, 1918, by the state building commission, is as 
follows: 

Excavation ·---------------------------------------------
Concrete work ·-------------------------------------------
Cement floor finish----------------------------------------
Brick furnished by the state ______________________________ _ 

Brick work ·---------------------------------------------
Cut stone ·-----------------------------------------------
Terra cotta . -------------------------------------------
Plastering ·-----------------------------------------------
Painting and glazing--------------------------------------

Roofing -------------------------------------------------
Iron vvork ·-----------------------------------------------
\Vood vvork, hardware, etC---------------------------------
Plumbing, sewer and gas----------------------------------
Heating and ventilating __________________________________ _ 

Electrical work ·------------------------------------------

$1,110 00 
16,945 ()() 
3,397 00 
5,500 00 
7,850 00 

800 00 
1,200 00 
3,500 00 
1,711 00 
2,685 00 
4,820 00 
7,649 00 
4,760 00 
4,683 00 
1,950 00 

TotaL-----------------------------·----------------------- $68,560 00 
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It appears, therefore, that the bid submitted is in excess of the estimate made. 
Section 2323 G. C., 107 0. L., 456, provi.des : 

"No contract shall be entered into pursuant to section 2317 at a price 
in excess .of the entire estimate thereof. Xor shall the entire cost of the 
construction, improvement, alteration, addition or installation including 
changes and estimates of expenses for architects or engineers, exceed in 
the aggregate the amount authorized by law for the same." 

In view of the fact that the bid received was in excess of the estimate your 
board proposed, so I am informed, to eliminate from the bid excavation; concrete 
work, footings, ducts and foundations; concrete floors, etc., and do such work 
itself, which wa5" agreed to by the contractor, bringing the bid to the sum of 
$65,100.72. However, it was not proposed to deduct the amount estimated by the 
architect for such work. The estimate of the excavation was $1,110.00. The 
estimate for the cement floor finish was $3,397.00, and I am informed that a fair 
estimate of the concrete work necessary to complete the concrete footings, ducts 
and foundations is $3,000.00, making a sum total of $7,507.00. 

Deducting the sum of $7,507.00 from $68,560.00, the total estimate, leaves the 
corrected estimate amounting to $61,053.00, or an excess of $4,047.72. 

In view of the above I find it impossible to approve the contract as submitted 
and herewith return to you all the papers which you submitted. 

1093. 

Very truly yours, 
}OSEPH ~lcGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD niPROVDIENT IN 
MIAMI AND LAWRENCE COUXTIES. 

Cou:~IBt:S, OHIO, ~larch 22, 1918. 

Hox. CuxToN CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your two communications of ~larch 20 and 21, 

1918, in which you enclose, for my approval, final resolutions on the following 
named improvements: 

Dayton-Covington Road-1. C. H. No. 63, section (f), :Miami county. 
Dayton-Covington Road-1. C. H. Xo. 63, section (f), ~Iiami county 

(carbon copy). 
Ohio River Road-1. C. H. :1\o. 7, section "K,'' Lawrence county, 

type D. 
Ohio River Road-I. C. H. ~ o. 7, section "K," Lawrence county, 

type C. 
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Ohio River Road-I. C. H. Xo. 7, section "K," Lawrence county, 
type B. 

459 

I have carefully examined said final resolutions, find them correct in form and 
legal and am therefore returning the same to you with my approval endorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

1094. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY SURVEYOR MAY NOT CONSTRUCT BRIDGES BY FORCE AC
COUXT UNDER SECTION 7198 G. C. 

The county surveyor is given no authority under section 7198 G. C. (107 0. L. 
115) to construct bridges by force account, irrespective of what the cost of tlhe. 
construction might be. 

CoLUMBUS, OHIO, March 22, 1918. 

RoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR SIR :-I have your communication in which you request my opinion on 
the following: 

"Does section 7198, General Code, give authority to construct, by force 
account, a county bridge, the cost of which is in excess of one thousand 
dollars, or must the same be constructed after a contract has been awarded 
to the lowest bidder in compliance with sections 2333 et seq.?" 

Section 7198 G. C. (107 0. L. 115) reads as follows: 

"The county surveyor may when authorized by the county commis
sioners employ such laborers and teams, lease such implements and tools 
and purchase such material as may be necessary in the construction, re
construction, improvement, maintenance or repair of roads, bridges and 
culverts by force account." 

Upon a mere cursory reading of said section it might be gathered that the 
county surveyor, when authorized by the county commissioners, can construct 
bridges by force account, but such is not the authority granted in the section. The 
authority therein contained is that the county surveyor may employ such laborers 
and teams, lease such implements and tools and purchase such material as may 
be necessary to do certain things therein set out. There is no authority granted 
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in said section to do anything by force account. But if authority is given either 
to the county commissioners or to the county surveyor, anywhere in the Jaw, to 
construct or reconstruct bridges by force account, in that event the county sur
veyor could be authorized by the county commissioners to do the things set out 
in said section, viz., employ such laborers and teams, lease such implements and 
tools and purchase such material as would be necessary to enable him to construct 
a bridge by force account. However, there is no authority anywhere in the stat
utes, given either to the county commissioners or county surveyor, to construct 
bridges by force account, irrespective of the cost of same. 

In an opinion rendered by me on December 13, 1917, to the bureau of in
spection and supervision of public offices (::\ o. 857), I went into detail relative to 
the construction which should be placed upon section 7198, supra. In that opinion, 
however, I was answering this question: 

"Are the commissioners of a county legally empowered to construct 
bridges or repair the same by force account?" 

I arrived at the following conclusion in said opinion: 

"This section (Sec. 7198) does not confer power upon either the 
county surveyor or the county commissioners to do anything by force ac
count. However, it does confer authority upon the county surveyor, when 
authorized by the county commissioners, to employ laborers, lease imple
ments and purchase material for the construction, etc., of roads, bridges 
and culverts by force account. This makes it necessary for us to look 
elsewhere for the power and authority to construct by force account, and 
when we do this we find no other provision permitting of the construction 
by force account, than section 6948-1 supra, and this goes no further than 
to permit the construction of roads by force account." 

In said opinion I found that the term "roads" does not include bridges. 

Hence answering your question specifically, it is my opinion that the pro
visions of section 7198, supra, do not confer upon the county surveyor the authority 
to construct bridges by force account, irrespective of what the cost of the con
struction might be. 

I am enclosing a copy of said opinion Xo. 857 for your consideration. 
Very truly yours, 

]OSEPH ::0.1cGHEE, 

Attomey-Ge11eral. 
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1095. 

SCHOOL DISTRICT XOT LIABLE OX COXTRACT AT SO MUCH PER 
DAY FOR TRAXSPORTATION OF PUPILS WHEX SCHOOLS ARE 
CLOSED OX ACCOUXT OF ROADS BEIXG UlPASSABLE-\YHEX 
COX TRACT IS SO :\IUCH PER DAY FOR FULL SCHOOL YEAR THE 
DISTRICT :\lUST PAY FOR EACH DAY U!I:LESS RELEASED FR0:\1 
SA::O.lE IN S011E :\lAXNER PROVIDED BY LAW-DRIVER XOT C0:\1-
PELLED TO PERFOR:\1 SERVICES OX SATURDAY. 

1Vhere a school district enters into a contract with a person to drive a school 
wagon at so much per day, and there is 110 provision therein covering the time the 
school is closed, and the schools are closed because the roads are impassable 011~ 

account of snow drifts, such school district is not liable to the driver for time he 
did not perform the service. 

C.:pon a contract providing that the dri·uer is to serz:e for the full school }•ear 
at a price per day,, payable monthly, for services well and truly rendered in ac-· 
cordance with specifications attached to the contract, the driver is entitled to co111r 
peusation for each day of the full school year whether school be held or not, unless 
the school board is released froln the obligation of the contract in some ma11ner 
recogni::ed by law, and if they are so prevented front having school by the action 
of public officials under lawful aut/writ}', they are excused from pa:yiug for the' 
days upou which they are so prevented. 

Drh•cr is not required to perform services on Saturday. 

CoLVMBt:s, OHIO, :\larch 22, 1918. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-Under dates of February 15 and 20, 1918, you have submitted 
copies of two contracts entered into by school districts in your county for the em
ployment of a person to drive a hack for the conveyance of pupils to the school. 
You state: 

"These hack drivers were unable to drive for a part of the time be
cause of the fact that the schools were closed down on account of the lack 
of fuel with which to heat the buildings, and also because it was impossible 
for them to transport the pupils for a part of the time on account of the 
roads being impassable because of snow drifts," etc. 

Two subjects are involved in the consideration of these questions. First, the 
proper interpretation or meaning of the contracts; second, the operation upon them 
of the causes beyond the control of the parties preventing complete performance. 

\\' e will take up first the Camden contract, which is simplest. 
The provision necessary to notice is as follows: 

"That the party of the first part has this day employed the party of 
the second part at the sum of $3.20 per day, to drive the school wagon on 
the route known herein as Xo. 4, and which route is more particularly 
described as follows:" 
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There are many other provisions providing for all details ansmg out of the 
contract, but the above is sufficient to dispose of the question involved. 

This contract has no term giving it any duration. It does little else than 
fix the price the driver is to receive for his services. It might be terminated by 
either party at any time. Under it plainly the driver is entitled to no compensa
tion except for services actually performed; that is, for the days he actually hauled, 
as the statement is only that the first party has employed him at that price. It is 
unnecessary to consider whether he was not entitled to do all the hauling until 
such time as he were discharged. There is no doubt as to the fact that he is not 
entitled to recover anything for days when he did not haul by reason of the closing 
of school whether on account of impassable condition of the roads or lack of 
fuel. 

The other contract is entirely different. The controlling clause after the com
mencement reciting the making of the agreement is as follows: 

"Witnesseth, That said party of the second part agrees to transport 
the pupils to the Central school building from the district or districts here
inafter specified for the full school year, in accordance with the specifica
tions which form a part of this contract for the sum of $-------- per day, 
payable monthly, which sum said party of the first part agrees to pay for 
services well and truly rendered in accordance with the specifications of 
this contract." 

Here we have a provision really reqmrmg interpretation or construction, be
cause in a way· containing ambiguity. The last statement above quoted would 
seem to restrict the per diem pay to the days upon which he actually hauled, as 
the pay is to be for services well and truly rendered; that is to say, he is to re
ceive so much per day for services actually rendered. However, looking to the 
full text of the provision, other language seems to require the opposite construc
tion. He agrees to do this transportation for the "full school year." "School 
year" is emphasized in the kind of type used in the contract, being on a printed 
form. 

Now the provisions on both sides showing the consideration each party gives 
the other, or the mutual agreement of the parties, is all in one sentence. He is 
to render the services for the full school year for the sum of $3.00 per day. Here 
you have for this purpose your whole contract; he is to do the hauling for the 
full school year for the sum of $3.00 per day, and this not being one of those poor 
rules which do not work both ways, you may transpose the sentence and say he 
is to have $3.00 per day for doing the hauling for the full school year. The word 
"full" must be given some application. The presumption is that every word in· a 
document is used to add some meaning to it. This is not always true, as frequently 
there are instances where words are used as opposites or synonyms or repetition, 
but it is ordinarily not proper to so consider them if they are capable of such con
struction as gives any added meaning. 

While in a sense the school year is the full school year, because anything is 
all of that thing, yet this is not universally true. A man may still be a man, even 
though he be a one-legged man, and a basket of potatoes might hold a few more. 
In such cases if language is used indicating that the thing must be complete, it is 
plain to be seen that such language does have additional effect. 

Therefore, in construing this whole provision together, it may be said that the 
driver has well and truly rendered services on every day of the school year upon 
which he hauled pupils, or was ready and willing and able to do so. 
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This conclusion is strengthened by the connection m which the phrase "well 
and truly rendered" is found. It is, 

"which sum said party of the first part agrees to pay for services well and 
truly rendered in accordance with the specifications of this contract." 

So that it seems to be rather a requirement of compliance with the specifications 
than a limitation upon the amount of compensation. This does not contemplate 
the question of impossibility by act of God, or prevention by act of law. 

As to those days upon which he failed to haul because of the impassable con
dition of the roads, he is not entitled to recover, because he himself was not able 
to perform. \Vhether an unprecedented snow drift be classed as actus dei or 
vis maior in the legal sense, need not be determined for this purpose as the terms 
of the contract made by the parties fully settle the question of liability, in con
nection with well known and established principles. 

As to the other question, however, the closing of schools for lack of fuel, an
other element enters. It is understood that a portion of the time they were so 
closed was simply on account of the impossibility of obtaining coal, and for part 
of the time they were prevented, or would have been prevented by the order of 
the fuel administrator even had it been possible really to secure fuel. 

As to that portion of the time when it was simply a question of not having fuel, 
the answer is sufficiently indicated by what is stated above. The driver was ready 
and willing and able to perform the contract. Nothing interfered with him except 
that there was no school, and consequently the pupils could not or would not go. 

As indicated above, the proper interpretation of his contract gives him pay for 
the full school year, he being ready, etc., as above stated. The contract, there
fore, entitled him to pay for this time. 

\\'hen it comes to a question of remedy, it cannot be said that he is neces
sarily entitled to the last cent; if it be a breach of the contract on the part of the 
school board, he would be entitled to hP marie whole unrler the form of damages, 
which might be a more or less different sum. 

Coming lastly to the question of liability at such times as the schools were 
closed by act of officials under the law, the authorities seem to be all agreed that 
this relie\·es parties from the obligations of contracts. The subject is fully dis
cussed by a recent text writer. 

Elliott on Contracts, Section 1901. 

This section is headed "Impossibility Caused by Subsequent Law." An exam
ination of it, however, and of authorities cited, shows that impossibility created 
by law includes administrative acts of officers in pursuance of law. 

Among the cases on the subject is one by the supreme court of New Hamp
shire. 

Theobald v. Burleigh, 66 X. H. 574. 

The syllabus is : 

"\Vhere the plaintiff's failure completely to perform his contract is due 
to the fault of the defendaant, or to the act of the law without fault of 
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either party, he can recover what his services were reasonably worth, and 
the defendant is not entitled to damages for the plaintiff's non-perform
ance." 

It was a contract to move a building, and after part performance, completion 
was prevented by an injunction on behalf of a city restraining the location of the 
building on the lot to which it was moving until permission received as required 
by an ordinance. 

Out of many similar cases, one more will be selected by the court of appeals 
of New York. 

Heine v. Meyer, 61 X. Y. 171-176. 

In this case the contract was for the alteration of a building. After it had 
begun, completion was prevented by an order of the superintendent of buildings, 
under authority given him by law. The chief justice in the opinion quotes from 
another opinion in a former case of the same court, as follows: 

"Judge Gardiner, g1vmg the opm10n of the court, after stating that 
the plaintiffs were prevented, by the authority of the state, from completing 
their contract, said they were entitled to recover for the work performed 
by them at the contract price; that the performance of the required con
dition, entitling them to payment under the contract, 'became impossible 
by the act of the law, and of course the plaintiffs were entitled to recover 
without showing a compliance with the agreement in this particular.' That 
decision was in accordance with a well recognized exception to the general 
rule or principle of law that a contracting party who absolutely engages 
to do an act must perform it notwithstanding any accident or other con
tingency not foreseen by him or within his control, yet if the performance 
is rendered impossible by the act of the law, then he is excused." 

These cases both hold that the contractor in such circumstances may recover 
at the contract price, or at least recover the value of service done by him under 
the contract. This is equivalent to limiting his pay to that amount, and is in strict 
accordance with the principle that where the carrying out of a contract is prevented 
by authority of law, both parties are absolved from its obligations. 

It follows therefore that this driver cannot recover for the days that school 
was not held because of the order of the fuel administrator closing the same. 

You are therefore advised that under the Camden contract nothing can be 
recovered by the driver except for the days that he actually hauled pupils. Under 
the other contract, the driver can recover for the full school year, except for such 
days as school was prevented from opening by the order of the fuel administrator 
or roads were impassible. 

You are, however, cautioned that this opinion is confined to the two contracts 
submitted, and is not intended to apply to any other case, except in so far as the 
principles above announced have proper application thereto. 

As to your remaining question, these contracts are made in contemplation of 
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the well known custom that school is not held on Saturdays, and the driver is 
therefore not required to perform services upon that day. 

1097. 

Yours very truly, 

JOSEPH ~!cGHEE, 
Attorney-General. 

FALSE STATEMENT I~ APPLICATION FOR LUMP SU~i AWARD TO 
IXDUSTRTAL CO~DIISSIOX XOT A CRniE UXLESS STATDIE::-.IT 
~IATERIAL. 

Where in a Proceeding before the Industrial Commission of Ohio 011 the hear
ing of the application of one Mrs. K. for the allowance of a lump sum award ofl 
compensation for the death of a former husband, one P. M. K. falsely stated i1~ a?J 
affidavit used at said hearing that he was the brother of said .\Irs. K. when as a 
matter of fact he was her husband. 

HELD: That said P. M. K. had not stated a falsehood as to a material matter 
in said proceeding before said commission and therefore had not committed an 
offense under section 12842 G. C. 

CoLt:li!Bt:S, Omo, :\larch 22, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 

GEXTLEMEN :-I have your communication requesting my opinion on the fol
lowing: 

"Your opinion is desired as to whether the following case is a proper 
one for the institution of action for the prosecution for perjury of one 
P. ~1. K. The facts are as follows: 

:\1. K. was injured while in the course of his employment, which injury 
resulted in his death, and the commission made an award in favor of his 
widow, Mrs. :\I. K. and four minor children. On October 22, 1917, the 
widow made an application to the commission for the payment to her in a 
lump sum of the balance due upon the award, approx-imately $1,500.00, for 
the expressed purpose of purchasing a home. The property she desired to 
purchase was priced at $4,250.00, and the commission requested the widow 
to furnish evidence that she would be able to maintain the children and 
make the payments on the balance, over and above the amount remaining 
unpaid on her award. In order to induce the commission to make a lump 
sum payment, P. M. K., on November 5, 1917, made an affidavit before 
R. F. B., a notary public of Mahoning county, Ohio, to the effect that he 
was employed by the Erie Railroad Company as brakeman, earning an aver-
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age monthly wage of $120.00, and stating that he agreed to make the 
monthly payments on the property sought to be purchased by l\Irs. K., his 
sister. 

Investigation developed the fact that l\Irs. K. and the affiant were mar
ried on or about October 16, 1917, and therefore were husband and wife 
instead of brother and sister at the time of the making of the affidavit 
aforesaid. The lump sum award was not granted. 

Your opinion is desired in this case for the reason that the commission 
wishes, if it is proper, to take up with the prosecuting attorney the matter 
of prosecuting Mr. K." 

You have also furnished me a copy of the above mentioned affidavit of P. M. 
K., which is as follows: 

"YouNGSTOWN, OHIO, Nov. 5, 1917. 

Industrial Commission, Columbus, Ohio. 

GENTLEMEN :-I am employed by the Erie Railroad Company as 
brakeman and my average monthly wages amount to $120.00, and I agree 
to make the monthly payments on the property which is being purchased 
by my sister, Mrs. M. K. P.M. K. 

Sworn to and subscribed in my presence this 5th day of November, 
1917. 

(SEAL) 

Section 12842 G. C., as amended 104 0. L., 7, reads: 

R. F. B., 
Notary Public." 

"vVhoever, either orally or in wntmg, on oath lawfully administered, 
wilfully and corruptly states a falsehood as to a material matter in a pro
ceeding before a court, tribunal or officer created by law, or in a matter in 
relation to which an oath is authorized by law, including an oath taken by 
any person making any affidavit required for verifying or filing a nominat
ing, initiative, supplementary or referendum petition, or part thereof, is 
guilty of perjury and shall be imprisoned in the penitentiary not less than 
one year nor more than ten years." 

It is noted from the foregoing section that to constitute perjury the matter 
falsely sworn to must be material. The following is said in 30 Cyc., 1418, in refer
ence to the test of materiality: 

"False testimony is deemed material not only when directly pertinent 
to the main issue, but also when it has a legitimate tendency to prove or dis
prove any material fact in the chain of evidence. It is enough if' it be cir
cumstantially material, although not in itself sufficient to establish the issue. 
The guilt of one who has falsely sworn does not depend upon the result 
of the proceedings in which it occurred, and if a person swears falsely in 
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respect to any fact relevant to the issue, he is guilty of perjury, although 
the case failed from defect of proof of another fact, and although the other 
fact alleged had no existence." 

467 

As you have set forth in your request, the false statement by :\Ir. P. :\I. K. 
consisted in his stating that he was the brother of :\Irs. K. when as a matter of fact 
he was her husband. I am unable to see how the fact of whether Mr. P. M. K. 
was the husband or brother of :\Irs. K. was material in any way in so far as the 
consideration of the industrial commission as to her right to a lump sum award 
was concerned. It seems to me that this fact was absolutely immaterial since it was 
not directly pertinent to the main issue of whether she was entitled to a lump sum 
award, nor did it have a legitimate tendency to prove or disprove any material 
fact in the chain of evidence to show her right' to such an award. 

I advise you, therefore, it is my opinion from the facts given that said P. M. 
K. has not stated a falsehood as to material matter in the proceeding before you 
and therefore has not committed an offense under the perjury section of the crim
inal code. 

1098. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

APPROVAL ABSTRACT OF TITLE TO LAND DEEDED BY DARIUS F. 
HIATT TO OHIO STATE U~IVERSITY. 

Approval of abstract of ~itle to land situated itl Cli~ttoa town.ship, Fran.klz"n 
county, deeded to Ohio State University by Darius F. Hiatt. 

CoLUMBUS, OHIO, March 23, 1918. 

HoN. CARL E. STEEB, Secretary Board of Trustees Ohio State Uttiversity, Colum
bus, Ohio. 
DEAR SIR:-You recently submitted to this department abstract of title cover

ing the following described premises: 

"Situated in the cor.nty of Franklin, in the state of Ohio, and in the 
township of Clinton, and bounded and described as follows: 

Being a part of the third quarter of the first township of the eighteenth 
range, United States military lands: 

TRACT 1. Beginning at a point in the west boundary of said quarter 
township number three now known as ~orth Starr avenue being the S. \V. 
corner of a 10-acre tract of land owned by Frank :\!iller et a!., and in 
the center line of X orth Starr avenue; thence south 109 poles, 4~ links 
to a point; thence east 73 poles, 4~ links to a point; thence north 109 poles, 
4% links to a point; thence west 73 poles, 7 links to the place of beginning 
containing fifty (50) acres more or less, excepting therefrom a strip fifty
two (52) feet in width by 1840.40 feet in length off of the east side there-



468 OPINIONS 

of, conveyed by Jacob E. Slyh to Ephraim Sells on April 3, 1891, by deed 
recorded in Deed Book 223, page 545, recorder's office, Franklin county, 
Ohio, containing 20 acres. 

TRACT 2. Beginning at a stake in the northwest corner of the lands 
formerly known as the Daniel Lakin lands; thence with the west line of 
said Lakin land, S. 2° 30' W., a distance of 32.61 poles to a stake in said 
line, the northeast corner to a 10-acre tract or lot formerly sold by Eli ::\1. 
Lisle to John H. Reed; thence with the north line of said 10-acre tract, 
N. 88° W., 68.69 poles to a stake in the west .line of said quarter section; 
thence with the west line of said quarter township, N. 32.61 poles to a stake 
or stone, northwest corner to the land formerly known as the Lisle land; 
thence with the north line of said Lisle land S. 88° E. 70 poles to the 
place of beginning containing 14 acres of land more or less, subject, how
ever, to the rights of the county of Franklin to a strip of land 60 feet 
wide running east and west across said tract and joining on the east end 
a strip 60 feet in width deeded by Ephraim Sells to the county of Frank
lin for road purposes, said 60-foot strip having been conveyed by Jacob E. 
Slyh to the county of Franklin, April 3, 1891, and recorded in Deed Book 
224, page 269, recorder's office, Franklin county, Ohio. 

The aforesaid tracts join each other north and south and being the 
same premises conveyed to Charlotte C. Pheneger by Jacob E. Slyh, on 
September 19, 1905, by deed recorded in Deed Book 410, page 454, recorder's 
office, Franklin county, OJ:iio, and deeded by the said Charlotte C. Phene
ger to Darius F. Hiatt by deed dated the sixteenth day of March, 1918." 

·with the abstract you also submitted a deed to said premises from Darius F. 
Hiatt and Ella E. Hiatt, his wife, who releases her dower in said premises, to the 
state of Ohio. 

I have carefully examined the abstract, dated :March Y, 1918, and the addition 
thereto, and find that the title to the premises described is in the name of Darius 
F. Hiatt; that the following special assessments are charged against said land for 
the improvement of Ridgeview road : 

On 47.81 acres---$19.12, and 48c interest. 
On 14 acres-$ 4.48, and llc interest. 
Payment due in July. 

and that the deed submitted will convey a clear title to the state of Ohio for 
the premises described, save and except special assessments thereon not due, which 
under the deed are excepted. 

The taxes for the last half of the year 1917, due June, 1918, amounting to 
$46.33, are a lien on the premises and the amount necessary to pay the same should 
be retained from the purchase price. 

Finding the title to said premises to be in said Darius F. Hiatt and finding the 
deed to be in proper form, duly executed and proper documentary stamp affixed, 
I hereby approve said title and return to you the deed and abstract submitted. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1099. 

APPROVAL OF COXTRACT BETWEEX THE BOARD OF TRUSTEES OF 
l\IIAl\II UXIVERSITY AXD A. \V. SDIS AND AXDRE\V BEXZIXG. 

CoLt:Mnt:s, 0Hro, l\Iarch 23, 1918. 

HoN. R. M. HuGHES, President Miami U11iversity, Oxford, Ohio. 

DEAR SIR:-The board of trustees of l\Iiami University, through its architect, 
has submitted to this department two contracts: 

1. Contract entered into on December 31, 1917, between A. vV. Sims 
and Andrew Benzing, a partnership doing business as Sims & Benzing, 
of Hamilton, Ohio, and the board of trustees of Miami University by its 
special building committee, for the construction and completion of the 
addition to the chemistry building, Miami University, exclusive of plumb
ing, heating and ventilating or equipment, for the sum of $7,233.13, to
gether with bond securing same. 

In the contract it is provided that "at the option of the owner the contractors 
shall furnish any or all of the equipment at the price named in the proposal." I 
am informed that the equipment referred to is table and shelves that, if the option 
be exercised, the contractor is to build and put in the plumbing and is not what 
may be known as movable furniture, and would not therefore come within the pro
visions of section 1847 as amended 107 0. L., 427. 

2. Contract entered into on December 31, 1917, between Joseph vVes
piser of Oxford, Ohio, and the board of trustees of l\Iiami University by its 
special building committee for the construction and completion of the 
plumbing, heating and ventilating for the addition to the chemistry build
ing, Miami University, in the sum of $1,175.00, together with bond securing 
same. 

I have obtained from the auditor of state a certificate in each case to the effect 
that there is money available from the appropriation for the payment of the sums 
called for by the two contracts in question, and finding said contracts to be in com
pliance with law I have this day approved the same and filed the same in the office 
of the auditor of state. 

I have returned to your architect, Hon. F. L. Packard, the other papers sub
mitted in the matter. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 
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1100. 

OHIO STATE UNIVERSITY REQUIRED TO OBTAI~ PER:\IIT FRO:\f 
STATE PLU:V1BING INSPECTOR FOR WORK DONE AT THE UNI
VERSITY -FEES. 

Under section 1261-6 G. C., as amended in ':107 0. L., page 608, the Ohio State 
University is required to secure a permit from the state plumbing inspector for 
any plumbing work to be done i1~ such institutions, except in cases of leaks rand• 
repairs in existing plumbing, and the fee prescribed in this sectio1~ must be paid• 
to the plumbing inspector by the university., 

CoLUMBUS, OHIO, March 23, 1918. 

HoN. A. W. FREEMAN, Commissioner of Health, Columbus, Ohio. 

DEAR SIR:-You have just advised me that you are now desirous of atL opinion 
based on your letter of September 17, 1917, as follows: 

"Some weeks ago you telephoned me in regard to the inspection of 
plumbing being installed at the state university; the matter having been 
presented to you by Mr. Steeb. Mr. Steeb's visit to you was because of a 
requirement of this department that the university file an application and 
pay the legal fee for plumbing inspection before the work is done, as is 
required of all other public institutions. I was under the impression that 
Mr. Steeb had submitted to you for your opinion the question as to whether 
or not the Ohio State University was exempt from paying inspection fees. 

The law creating the office of state inspector of plumbing, section 1261-1 
et seq., G. C. 101 0. L., p. 395, originally provided: 

'Section 1261-6. For each inspection and certificate so issued, except 
on inspections of state buildings or structures, he shall charge a fee of five 
dollars, such fee to be turned into the state treasury. If upon first!inspec
tion such work is found in sanitary condition, no charge is made for such 
inspection or certificate.' 

This law was amended at the last session of the general assembly, 107 
0. L., 608. 

You will note that the present statute does not exempt 'state buildings 
or structures' from the payment of fees. Plumbing is now being installed 
in certain buildings at the state university without application having been 
made or a fee paid, and I shall be glad to have your opinion as to whether 
or not this department shall demand payment of fees from the Ohio State 
University and other similar institutions, which under the provisions of the 
old law were exempt from such payments.'' 

The act to which you refer is found in 107 0. L., page 608. Section 1261-6, as 
amended in said act, reads : 

"No plumbing work shall be done in this state in any building or place 
coming within the jurisdiction of the state inspector of plumbing except in 
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cases of repairs or leaks in existing plumbing, until a permit has been 
issued by the state inspector of plumbing and the executive office of the 
state board of health. Before granting such permit, an application shall 
be made by the owner of the property or by the person, finn or corpora
tion who is to do the work. Such application shall be made on blanks pre
pared for the purpose, and each application shall be accompanied by a fee 
of one dollar, and an additional fee of fifty cents for each trap or vented 
fixture up to and including ten fixtures, and for each trap or vented fixture 
over ten a fee of twenty-five cents. The fees so collected shall be paid 
into the state treasury and credited to the general revenue fund. \Vhen
ever a re-inspection is made necessary by the failure of the plumbing con
tractor to have the work ready for inspection when so reported, or by rea
son of faulty or improper installation, he shall pay a fee of ten dollars for 
each such inspection." 

Section 1261-14 reads: 

"Any person or persons, owner, agent or manager refusing, failing or 
neglecting to comply with any of the provisions of this act, shall be deemed 
guilty of a misdemeanor, and upon conviction shall be subject to a fine of 
not less than ten nor more than one hundred dollars, or imprisoned for not 
less than ten nor more than ninety days, or both ; but no person shall be 
imprisoned under this section for the first offense, and the prosecution shall 
always be as and for a first offense, unless the affidavit upon which the 
prosecution is instituted contains the allegation that the offense is a second 
or repeated offense." 

Your inquiry raises two questions: ( 1) Are the buildings at the Ohio State 
University within the jurisdiction of the state plumbing inspector, and (2) can he 
require such university to pay fees provided for in section 1261-6? 

As to your first question, I observe that section 1261-3 provides: 

"Such inspectors shall not exercise any authority in municipalities or 
other political subdivisions where in ordinances or resolutions have been 
adopted or being enforced by the proper authorities regulating plumbing 
or prescribing the character thereof." 

However, in an opm1on of this department, found in the Annual Report of 
the Attorney-General for 1914, volume 2, page 1307, this section was quoted in a 
statement made that it "does not operate to deny to the state plumbing inspector 
authority to inspect" plumbing at the Ohio State University. It was also held in 
that opinion that the state building code applied to the Ohio State University. I 
am informed that since this opinion was rendered the state plumbing inspector has 
assumed jurisdiction of work done at the Ohio State University and the various 
institutions of the state, and I shall in this opinion look upon the question of the 
jr.risdiction of the state plumbing inspector as no longer an open one. 

Section 1261-6, before its amendment in 107 0. L., fiYJ, provided that certain 
fees were to be paid for each inspection by the plumbing inspector. Section 1261-6 
now provides that the fees be paid before the work is performed, viz., when the 
permit is issued. Section 1261-6, before amendment, provided that certain fees 
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should be charged for each inspection and certificate so issued, except on illspec
tions of state buildi1zgs or structures. In the amendment in 107 0. L.,. this clause 
"except on inspections of state buildings and structures" was dropped altogether by 
the legislature from this section. This to my mind clearly indicates the legislative 
intention to charge fees under this section to the various state departments affected. 
Even though it were not for this provision, the same result would be effected by 
section 280 of the General Code, which reads : 

"All services rendered and property transferred from one institution, 
department, improvement or public service industry, to another, shall be 
paid for at its full ,value. No institution, department, improvement, or pub
lic service industry, shall receive financial benefit from an appropriation 
made or fund created for the support of another. When an appropriation 
account is closed, an unexpended balance shall revert to the fund from 
which the appropriation was made." 

I am of the opinion, therefore, in direct answer to your question, that section 
1261-6 of the General Code, as amended in 107 0. L., p. 608, requires the Ohio 
State University to secure a permit from the state plumbing inspector for any plumb
ing work to be done in such institution, except in cases of leaks or repairs in ex
isting plumbing, and that the fee prescribed in this section must be paid to the plumb-
ing inspector by the university, as provided. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

1101. 

MUNICIPAL CORPORATIONS MAY PROVIDE A LICENSE FEE FOR 
DOGS. 

Municipal corporations may legally provide a license fee for a dog under authority 
of section 3633 General Code, mut such power is not superseded or take1~ away by 
the enactment of the act of 107 Ohio Laws, 534, which provides for the registration 
of dogs by the state. 

CoLUMBus, Oaro, March 25, 1918. 

The Bureau of Inspection and Supervisio1~ of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 28th you submit the following inquiries: 

"STATEMENT OF FACTS. 

For some years most cities of the state of Ohio have maintained a 
dog pound, have had a dog catcher, and have assessed and collected dog 
license. 
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Question 1 : In view of amended H. B. X o. 4, 107 0. L. 534, can 
municipalities now legally tax a dug license in aclclitiun to the other dog 
taxes? 

Question 2: If not, should not such cities discontinue the operation 
of the dog pounds and the service of the dog catcher?" 
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Section 5652 General Code, as amended in 107 Ohio Laws, 534, reads as fol
lows: 

"Every person who owns, keeps or harbors a dog more than three 
months of age, annually, before the first day of January of each year, 
shall file together with a registration fee of one dollar for each male or 
spayed female dog, and a registration fee of two dollars for each female 
dog unspayed, in the office of the county auditor of the county in which 
such dog is kept or harbored, an application for registration for the fol
lowing year, beginning the first day of January of such year, stating the 
age, sex, color, character of hair, whether short or long, and breed, if 
known, of such dog, also the name and address of the owner of such 
dog." 

There are other provtswns in this act pertammg to the registration by every 
owuer of a kennel of dogs and providing for the enforcement oi the act. 

Section 5652 General Code, prior to the above amendment, read as follows: 

"In addition to the proper tax on any valuation that is fixed upon 
dogs by the owners, which shall be included with the personal property 
valuation and taxed therewith, the auditor shall levy against the owner 
thereof one dollar on each male and spayed female dog, and two dollars 
on each unspayed female dog. The receipts from such tax shall constitute 
a special fund to be disposed of in the payment of sheep claims, as pro
vided by law." 

Prior to the above amendment, municipal corporations have been exerctsmg 
the power of enacting ordinances providing for the licensing of clogs. This author
ity is granted by section 3633 General Code. It will he observed that the fees pro
vided for in the old section 5652 General Code and in the amendment thereof, are 
the same. The difference is that now all dogs must be registered and must wear 
a tag or he subject to impounding. 

Section 3633 General Code, enumerates one of the powers of municipal cor
porations, and reads as follows: 

"To regulate, restrain and prohibit the running at large, within the cor
poration, of cattle, horses, swine, sheep, goats, geese, chickens and other 
fowls and animals, and to impound and hold them, and on notice to the 
owners, to authorize the sale of them for the penalty imposed by any 
ordinance, and the cost and expenses of the proceedings : to regulate or 
prohibit the running at large of dogs, and provide against injury and 
annoyance therefrom, and to authorize the disposition of them when run
ning at large contrary to the provisions of any ordinance." 

The question now arises as to whether or not the authority of council to enact 
ordinances to license dogs under the above section has been superseded by the act 
of the legislature which now requires dogs to be registered under the state law. 
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This question as to the licensing of motor vehicles is mooted, but not decided 
m the case of Frisbie .v. City of Columbus, 80 0. S., 686, wherein the syllabus 
reads: 

"The ordinance of the city of Columbus, passed ::O.Iarch 20, 1905, to 
license and regulate the use of streets of the city by persons who' use 
vehicles thereon, in so far as it applies to motor vehicles, was annulled 
by the act passed April 2, 1906 (98 0. L. 320), and was not revived by the 
repeal of that act by the act passed ::O.fay 9, 1908 (99 0. L. 538) ." 

On page 690, Summers, J., says : 

"Having reached this conclusion it is not necessary to det~rmine 

whether municipalities under the statutes as they exist since the passage of 
the law of 1908, 'to provide for the registration, identification and regula
tion of motor vehicles' (99 0. L. 538) may regulate and license auto
mobiles." 

In the case of Stern v. City of Columbus, 16 X. P. (n. s.) 353, Evans, J., at 
the conclusion of his opinion, on page 357, says : 

"I am of the opinion that said ordinances are not invalid upon any 
of the grounds claimed in the petition, and that such is not a tax. On the 
other hand, I am of the opinion that such are valid and constitutional 
ordinances. By this I do not intend to hold that ~ o. 11 in ordinance 1'\ o. 
27776, passed December 22, 1913, providing for license fees for motorcycles 
or autocycles, is within the power of council to enact, for the reason as I 
understand that such are now licensed by the state by a recent enact
ment of the legislature, but this execption does not invalidate all other pro
visions of said ordinance. For above reasons, the motion for a temporary 
injunction is overruled." 

This is obiter dictum as that question was not involved in that case. 
Hon. U. G. Denman, in an opinion recorded at page 1013 of the annual reports 

of the attorney-general for 1910-1911, makes this statement: 

"It is elementary that if the general assembly has itself enacted laws 
of state wide application on either of the subjects concerning which you 
inquire, the city may not exercise its general regulative and licensing 
powers with respect thereto. That is to say, if there are laws relating to 
the licensing of chauffeurs and the qualification of persons operating 
motor vehicles within the state, such laws should supplant and qualify a 
general municipal power to regulate the use of public streets and to 
license persons using vehicles upon such streets." 

He does not cite any authority in support of the above conclusion. 
The rule is stated at section 714 of Dillon on ::O.funicipal Corporations: 

"::O.Iunicipal legislation pursuant to statutory authority has, almost of 
necessity, followed the same general lines as the various statutory re
quirements .. and it has been held that the mere fact that the use and opera
tion of automobiles are regulated by statute, does not preclude a municipal 
corporation under properly delegated authority from adopting compatible 
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local ordinances and regulations, unless the statute should be framed m 
such terms as necessarily or plainly to preclude municipal regulation of 
the subject." 

:McQuillan on ::\Iunicipal Corporations at section 878 states the same rule: 

"The general doctrine is supported by the weight of judicial authority 
that an act may be made a penal offense under the statutes of the state, 
and that further penalties may be imposed for its commission or omission 
by municipal ordinance. But to authorize such ordinance the local cor
poration must possess sufficient charter power and such power must be ex
ercised in the manner conferred and consistent with the constitution and 
laws of the state." 

In the case of Brazier v. Philadelphia, 215 Pa., 297, the syllabus reads: 

"The ordinance of the city of Philadelphia of December 2, 1902, re
quiring the owner of an automobile to take out a license and to carry a 
city license tag is not repealed or superseded by the act of April 9, 1905, 
P. L. 217, which provides that the owner of an automobile shall procure a 
license from the state highway department of the commonwealth, and 
that state license tags shall be carrieu exhibiting the license number and 
the number of the year." 
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In the case of the city of Fairfield v. Shallenberger, 135 Ia., 615, it is held: 

"The legislature in the exercise of its police power may require a state 
license for the practice of medicine and at the same time authorize munici
palities to require a license of itinerant physicians." 

On page 619, Sherwin, P., says: 

"* * * That a license may be required from the same person for 
the same business by the state and by its municipalities is a rule of general 
application. 21 Am. & Eng. Enc. of Law (2nd Ed.), 778-815; Leaven
worth v. Booth, 15 Kan. 627; State v. Foster, 22 R. I. 163; Justice v. City 
of Atlanta, 122 Ga. 152." 

In the case of Simpson v. Savage, 1 :Mo., 359, the syllabus reads: 

"An auctioneer, in the city of St. Louis, is compelled to take a license 
from the state, as well as from the corporation, or be liable to a penalty." 

In the above case a statute had been enacted which required auctioneers to 
secure a license from the state and thereafter specific authority was given to the 
city to require a license from auctioneers. It was contended that the state law no 
longer applied to the city of St. Louis. This contention, however, was not up
held. 

In the case of Ex Parte Siebenhauer, 14 Xev., 365, it is held that the city under 
its charter, and the county under the state law may require a license from the same 
trade, business or profession. 

In the case of Ex Parte Snowden, 12 Cal. App. 521, it is held: 
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"The mere fact that the state, in the exercise of its police power, has 
made certain regulations does not prohibit a municipality from enacting 
additional requirements so long as there is no conflict between the two, 
and so long as the requirements of the municipal ordinance are not unrea
sonable or discriminating, both will stand. The power of the city to pass 
the ordinance in question was conferred by its freeholder charter, and the 
amendments thereto, adopted prior to its passage." 

In the above case no additional license was required. 
The weight of authority is to the effect that where power is granted to a 

municiP.al corporation to require a license to be taken out for a particular thing 
or business, and there is also a provision in the state law to license or register the 
same thing or business, that such thing or business is required to comply with both 
provisions unless the power of council is prohibited by statute when covered by 
the state law. 

There is no provision in the act of 107 0. L. 534, which prohibits a city or 
village from requiring license fees for dogs under authority of section 3633 G. C. 

It is my opinion, therefore, that municipal corporations may still exercise such 
power under the authority of said section 3633 General Code. 

1102. 

Yours very truly, 
}OSEPH 1\IcGHEE, 

A ttomey-Geueral. 

CENTRALIZATION OF SCHOOLS-WHO ::-,.fAY VOTE OX THE 
QUESTION. 

1. In a township in which there are seven rural school districts the qualified 
electors of all of such districts may vote on the question of ceutrali::;ing the schools 
of such township district. 

2. It is not permissible under the provisions of section 4726-1 G. C. for a part 
of the school districts of a township to vote on the centrdli::;ing of the schools of 
such districts aud prevent the electors of other districts, located in whole or in part 
within tlze township, from participating in said election. 

3. A part of the districts of a township may be united as one district and the1t 
provide for centralization under the provisions of section 4726 G. C. 

4. The fact that certain territory is located in another civil township, but is 
attached to the territory of a township where all the districts desire to vote on the 
question of centralizing the schools .of such township, will not prevent the electors 
residing therein from participating in the election upon tlze question of centrali::;ing 
the schools of such township under section 4726-1 G. C. 

CoLU~mcs, OHio, ::\larch 25, 1918. 

RoN. C. A. STUBBS, Prosecuting Attorney, Celina, Ohio. 

DEAR SIR :-Your request for my opinion reads as follows: 

"Franklin township, of ::\fercer county, is considering the centralization 
of their schools under G. C. 4726-1. 

There are seven special school districts in this township, three of which 
contain portions of adjoining townships. 
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1. Can centralization extend beyond the township lines? 
2. If not, what action must be taken by the three districts partly in 

other townships before the township can proceed with centralization? 
3. :\lay the four districts wholly within the township centralize the 

schools in those four districts? 
4. If so, will a majority vote of all votes cast in all four districts be 

sufficient for centralization, or must centralization carry in each district 
separately?" 

Section 4726-1 G. C., cited therein, provides as follows: 

"In townships in which there are one or more school districts, the 
qualified electors of such school districts may vote on the question of cen
tralizing the schools of said township districts, or of special school districts 
therein, without interfering with the existing school district organization 
until the result of the election shall have been determined. If at such 
election in any township a majority of all the votes cast shall be in favor 
of centralizing the schools in said township, the probate judge of the 
county shall create a new board of education for the said township, with
out delay, by selecting from the several boards of education thus con
solidated, five suitable persons, giving each former district its fair repre
sentation in such selection, which such five persons so selected shall con
stitute the board of education for said township until the first township 
election thereafter; at such first township election thereafter the electors 
of such township shall elect two members of the board of education for 
two years, and three members to serve for three years, and at the proper 
elections thereafter their successors shall be elected for four years. If a 
majority of the electors in said township vote against said centralization at 
the time above designated, then the several school districts in said township 
shall proceed as though no election had been held." 
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The section is not clear when considered with a vi.:w to answering your several 
questions, but I am convinced from a careful consideration of same that all the 
school districts of a township must participate, where action is desired, under the 
terms of said section. \Vhile it was formerly the policy of the school law of Ohio, 
and provision was made therefor, that each civil township in itself should consist 
of a township school district, that provision of law no longer exists and the policy 
seems now to be that township Jines shall not be seriously considered in forming 
or arranging school districts. In fact, when the new school code was enacted in 
1914, section 4736 thereof provided that: 

"In changing boundary lines the board may proceed without regard to 
township lines, and shall provide that adjoining rural districts are as nearly 
equal as possible in property valuation." 

This provision no longer remains in said section but the policy thereof seems 
to be constantly followed in practice. Said section 4726-1 says, "in townships in 
which there are one or more school districts." It does not say where there are one 
or more entire school districts, but simply that there is more than one school dis
trict; that then the qualified electors of such school districts, meaning of course 
all the school districts of the township, may vote on the question of the centralizing 
of the schools of said township districts. If the language would say "may vote 
upon the question of the centralizing of the school districts lying only within the 
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township lines of the civil township," or would specifically provide that all territory 
outside of such township lines should be excluded and residents thereof not per
mitted to participate in such election, a different conclusion might be reached, but, 
as noted above, considering the language in its present form, I can come to but 
one conclusion and that is that all school districts with territory within the town
ship must unite when the provisions of section 4726-1 are followed. You will 
understand, however, that each school district may centralize its schools separately, 
as is provided by section 4726 G. C., and in case such proceeding is impracticable, 
districts may be combined into one district and then centralize their schools. 

Holding these views, then, I must answer your several questions as follows: 

1. Centralization may extend beyond the township lines if territory is 
attached to territory of such township for school purposes. 

2. Your second question is answered by the answer to the first. 
3. The four districts wholly within the township cannot centralize un

less the county board of education creates said territory as one school dis
trict in which such event centralization could be had under section 4726 
G. C. 

4. Your fourth question is answered by the answer to your third. 

1103. 

Yours very truly, 
}OSEPH ::\fcGHEE, 

Attorney-General. 

BOARD OF EDUCATION MAY NOT EMPLOY A PERSON TO SECURE 
OPTIONS ON A SITE FOR SCHOOL BUILDU\G. 

A board of edu-cation, in securing a site for a school building, is not empow .. 
ered by statute to employ a person to secure options at a rate per cent. commission 
on the purchase price. 

CoLUMBUS, OHIO, ::\!arch 26, 1918. 

Tile Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your statement of facts upon which you ask my opinion reads 
as follows: 

"The board of education of the city of Lima, Ohio, in securing a site 
for a school building, employed a man to secure options at 2% commis
sion on the purchase price. 

Is such action legal?" 

Authority is given to boards of education to purchase sites for school pur
poses. Section 7620 G. C. provides in part: 

"The board of education of a district may * * * purchase 
sites * * * for the schools under its control * * *" 

Section 4749 G. C. provides in part: 

* * * 
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"The board of education of each school district shall be a body politic 
and corporate and, as such, capable of suing and being sued, contracting 
and being contracted with, acqumng, holding, possessing and dispo~ing of 
real * * * property * * *." 
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Xo method is provided by statute as to how such purchases shall be made, that 
is, whether propositions of sale shall be submitted as bids are submitted for the 
construction of buildings or by what other manner or means the selection of the 
property to be purchased is made. In your case the board of education employed 
a man to take options upon certain property or properties which the board desired 
to purchase as a site for a school building. 

An option may be defined as the right of choice or election and the board, 
reserving to itself such right of choice or election, arranged for the options to be 
secured, as above mentioned. That in the ordinary case such procedure would be 
commendable is conceded, for it too frequently happens that property enhances in 
value very materially as soon as it is desired for the location of a school or other 
public building. But nowhere in the statutes do we find authority for a board of 
education to take options of purchase upon property which it desires to secure for 
school house sites or grounds and the commendability of their action in so doing 
would have to, therefore, be directed to the legislature instead of this department 
or the courts. That the purchase of real property by a board of education was 
carefully guarded is manifest from the language of ~ection 4752 G. C., as found in 
107 0. L., 46, and while it is noted above that no method of purchase is provided 
by statute, said section does place a limitation upon the procedure of boards of 
education in the purchase of same. It reads in part: 

"A majority of the members of a board of education shall constitute a 
quorum for the transaction of business. Upon a motion to adopt a resolu
tion authorizing the purchase * * * * * of real * * * property 
* * *, the clerk of the board shall publicly call the roll of the members 
composing the board and enter on the records the names of those voting 
'aye' and the names of those voting 'no.' If a majority of all of the mem
bers of the board vote aye, the president shall declare the motion car
ried * * *" 

It is thus provided that before a purchase of any real property can be made 
by a board of education, a motion or resolution therefor shall be presented to the 
board, and upon such motion or resolution the clerk shall publicly call the roll, and 
if a majority of the entire membership of the board fails to vote in favor of said 
motion, the purchase cannot be made, and if a majority of the entire membership 
of the board does vote in favor of said motion or resolution, then the president 
shall declare the motion carried and the purchase is thus made. The fact that the 
statute makes no provision for the taking of options is significant, and our courts 
have spoken firmly in relation to similar matters at various times. For instance, 
in speaking of the authority of a board of education to hire teachers, the court, in 
the case of Board of Education v. Best, 52 0. S., 138, says, on page 152: 

"The authority of boards of education, lille that of municipal councils, 
is strictly limited. They both have ollly such power as is expressly granted 
or clearly implied, and doubtful claims as to the mode of exercising the 
powers vested in them are resolved agaillst them. Clearly, these organiza
tions that derive their existence as bodies politic and corporate from the 
legislature, cannot be allowed the same latitude in the observance of their 
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statutory duties, as is permitted to the general assembly. Such subordinate 
bodies corporate are not privileged to treat express and explicit provisions 
of the statutes as only directory, discretionary, because there are provisions 
in the constitution that are held directory in their character for the reason 
that their observance by the general assembly is secured by their sense of 
duty and official oaths, and not by any supervisory power of the courts. 
* * * * * To avoid uncertainty, therefore, in determining the conduct 
of boards of education i1~ transacting such important official business as 
concerns the purchase or sale of property, * * * * * the general assem
bly has carefully guarded against ambiguity by prescribing a method of vot
ing which should not be departed from, and in that regard, the rule ex
pressio 1mius, should, we think, be strictly applied." 

And again, in State ex rei. Dunn, et a!., v. Freed, Treasurer, et a!., 10 0. C. C., 
294-296, it was held that: 

"The powers of boards of educati01t are limited. They have such 
authority, only, as is conferred by law, and when they take action outside 
of the law and against the pfa,in provisious of law, such action is absolutely 
void." 

So that the board of education cannot be considered as being authorized to take 
options unless that authority could be clearly implied as a matter of necessity in 
carrying out the provisions of the authority to purchase or acquire real estate. 
But it cannot be urged that such implied authority is necessary, for a board of 
education is not subjected to the sharp business practice experienced by individuals 
in the purchase of real estate, for if a board is unable to agree with the owner upon 
the price which should be paid for property desired by it for a school house site, 
it may appropriate same as is provided by section 7624 G. C., which reads as 
follows: 

"When it is necessary to procure or enlarge a school site or to purchase 
real estate to be used for agricultural purposes, athletic field or p~ay ground 
for children, and the board of education and the owner of the property 
needed for such purposes are unable to agree upon the sale and purchase 
thereof, the board shall make an accurate plat and description of the parcel 
of land which it desires for such purposes, and file them with the probate 
judge, or court of insolvency, of the proper county. Thereupon the same 
proceedings of appropriation shall be had which are provided for the appro
priation of private property by municipal corporations." 

Even if a board could take an option upon property as incident to the pur
chase of same, it cannot delegate its authority to any other person to take same for 
the board, and I know of no authority for the board to hire any person to purchase 
property for it or take options therefor if the same could be considered being 
incident to such purchase. 

Holding, then, these views, I must advise you that the action of the board of 
education of the city of Lima, in employing a man to secure options at two per 
cent. commission on the purchase price of a site for a school building, is not a 
legal action. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1104. 

INITIAL STEP ON PART OF MUKICIPALITY IN ROAD IMPROVDfENT 
BY CO~I:\IISSIOXERS WITHIN MUNICIPALITY IS ORDINANCE 
GRANTING CONSENT TO PROCEED-PUBLICATION OF SAID 
ORDINANCE-REFERENDUM-RESOLUTION OF NECESSITY UN
KECESSARY-HOW COST OF SUCH DIPROVEMEXT FmWED. 

1. The initial step upon the part of a municipality, in the matter of the county 
commissioners' constructing a road improvement i11to, within or through a mullici
pality is the adoptiotz of an ordina11ce by the village council granting consent to the 
coutzty commissioners to proceed. 

2. Under the provisions of section 6949 G. C. (107 0. L. 107), this i11itial ordi
nance should be published in accordance with law. 

3. Under the provisions of sectiot~ 4227-3 G. C., the principle of tlze referen
dum would not apply to this tinz'tial ordinance, because it is the first ordinance in 
the matter of the improvement 01zd is possibly the most vital one connected witltt 
the improvement. 

4. The resolution of necessity provided for in section 3814 G. C. is not required 
in the matter of the cou11ty commissioners constructing such a11 improvement. 

5. ltz the matter of providing funds to take care of the part of the cost and. 
expense of the improvement to be bonze by the municipality, there is no authority to 
issue notes under the provisions of section 3915 G. C., but section 6950 G. C. (107 
0. L. 107) provides for the issuing of bonds and the conditions under which they 
may be issued. 

CoLUMBUS, OHIO, March 26, 1918. 

HoN. A. B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 

DEAR SIR :-1 have your communication of recent date which reads as follows: 

"The commissioners of l\Iedina county, Ohio, acting under sections 
6949 et seq. G. C., plan to improve certain streets in the villages of Lodi 
and Medina, in Medina county. The county commissioners have funds on 
hand to pay their portion of the improvements. Bonds will have to be issued 
for the municipality's share and the property owners' share in each case. 

Guided by your opinion rendered to the br.reau of inspection and super
vision of public offices, May 4, 1917, I had the councils of said villages take 
the initial step therein provided for, of passing a resolution declaring the 
consent of the village council to the improvement. This initial resolution 
by the council was passed July 2, 1917, but never published. 

Other steps so far taken are as follows: 
1. Resolution by county commissioners, ordering the improvement 

made under section 6949 G. C., offering to pay $2,000.00 towards the costs 
thereof, ordering the engineer to provide surveys therefor, and authorizing 
the president and clerk of the board of commissioners to enter into a con
tract with the village, covering a division of the costs. 

2. Preparation of plans, profiles, cross-sections, specifications and esti
mates. 

3. Return of same by county surveyor to county commissioners. 
4. Resolution by commissioners, approving same and ordering copy 

sent to village council. 
5. Resolution as required by section 6950 G. C., determining the public 

16-Yol. 1-A. G. 
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convenience and welfare of the improvement, approving the plans, surveys, 
profiles, cross-sections, estimates, etc., agreeing to pay all cost over that to 
be paid by the commissioners, and authorizing mayor and clerk to enter into 
a contract with the board of commissioners. This resolution was published 
in accordance with law. 

6. Execution of contract between village council and board of county 
commissioners, covering a division of the costs. 

In view of your opinion to the bureau of inspection and supervision of 
pr.blic offices, dated May 4, 1917, Xo. 241, your opinion to the Industrial 
Commission of Ohio, dated January 23, 1918, No. 965, and your approval 
of the transcript of village bonds of \Vest Carrollton, Ohio, issued under 
authority of said section 6949 G. C., I wish to ask these questions: 

(1) ·what is the initial step for a village council to take in such street 
improvement proceedings? 

(2) If it is a resolution declaring the consent of the village council 
to the improvement, as indicated by said Opinion No. 241, then should that 
initial resolution be published? 

(3) Does the referendum law, sections 4227-2 and 4227-3 G. C., apply 
to said initial resolution declaring the consent of the village council, or 
would it more properly apply to the next step in the village legislation, 
namely, a resolution determining the public convenience and welfare of 
the improvement as required by section 6950 G. C.? 

( 4) Is a resolution of necessity required? (West Carrollton transcript 
included such a resolution, but Opinion :1\o. 241 from your office states same 
is unnecessary, but that a resolution should be adopted in conformity with 
requirements of sections 3814 and 3818 G. C. What is meant by this?) 

(5) If such a semi-resolution of necessity be passed, is there any 
necessity for the so-called 'ordinance to proceed,' as in ordinary village 
street improvements? 

(6) Could notes be issued under section 3915 G. C. in anticipation of 
the collection of special assessments? 

(7) In view of the confusion surrounding procedure under section 
6949 G. C., will you please attach an itemized schedule of the different steps 
to be taken by both the commissioners and council, giving these steps in 
their proper order and carrying same down to the letting of the contract 
by the county commissioners? (This was attempted in your Opinion No. 
241, but inasmuch as the law has since been amended, I believe it would 
add much to the clear administration of the law to do this.) 

I understand that proceedings under section 6949 G. C. are being con
ducted in a number of counties, with difficulties and confusion attendant 
everywhere. 

I trust that the importance of the questions is such as to excuse my 
lengthy request for your opinion. I am acting as prosecuting attorney of 
~!edina county and as solicitor for the villages, on these improvements, 
and consequently am interested in the legislation on both sides." 

Before answering the questions set out in your communication I desire to 
make a few general observations, which will assist somewhat in understanding the 
general line which your questions take. They have more particularly to do with 
the provisions of sections 6949 to 6953 G. C. These sections have to do with the 
matter of the county commissioners constructing a road improvement into, within 
or through a municipality; but it must always be kept in mind that the scheme set 
out in sections 6949 to 6953 G. C., inclusive, is a part of the general scheme of road 



ATTORXEY ·GENERAL. 483 

building provided by law for the county commissioners. This scheme begins with 
section 6906 G. C. The provisions set out in sections 6949 to 6953 G. C., inclusive, 
are a part of this general scheme, and when the county commissioners construct a 
road improvement into, within or through a municipality they follow the provi
sions set out in section 6906 G. C. et seq., as well as the provisions set out in sec
tions 6949 to 6953 G. C., inclusive. 

Furthermore, as a general observation I desire to suggest that the provisions 
of sections 6949 to 6953 G. C., inclusive, form a full and complete procedure to be 
followed by the authorities of a municipality, and that no part of the general 
course of procedure which is followed by a municipality in constructing or improv
ing streets is to be applied. This would not apply, of course, when the provisi'ons 
of sections 6949 to 6953 G. C., inclusive, refer to the provisions in reference to 
street improvements by municipalities. 

With these general observations in mind let us turn to your questions and take 
them up in their order, answering each one in the order set out: 

(l) Under the provisions of section 6949 G. C. there is no question in my 
mind that the initial step to be taken by a municipality is the granting of its con
sent by the council. While the county commissioners may construct a proposed 
road improvement into, within or through a municipality, yet this cannot be done 
until the consent of the council of said municipality has been obtained. From this it 
is clear to me that the very first step to be taken in reference to such an improve
ment is the step by virtue of which the council of the municipality gives its consent 
to the county commissioners to construct said improvement. 

(2) Your second question has to do with the manner in which this consent 
should be given. 

Section 6949 G. C. says: 

"and such consent shall be evidenced by the proper legislation of the council 
of said municipality entered upon its records." 

While this language is not as clear as it might be in reference to the manner in 
which the council is to proceed, yet from the language used, it seems fairly evident 
that the intention of the legislature was to the effect that the council should act by 
ordinance. This is the method provided by law for the council in its action upon 
any matter of legislation. It seems that the legislature intended that the council 
should act as formally as it is possible for it to act, for it provides not only that 
it shall be evidenced by the proper legislation of council, but provides further that 
this legislation shall be entered upon its records. For this reason it is my opinion 
that the consent should be given by ordinance, and as section 4227 G. C. provides 
that 

"Ordinances of a general nature, or providing for improvements shall be 
published as hereinafter provided before going into operation," 

it seems to me that the ordinance granting the consent of the municipality to the 
county commissioners to proceed with any improvement would necessarily have to 
be published in accordance with law. 

(3) Your next question has to do with the matter of the referendum, and ts 
as to whether this initial ordinance is subject to the referendum, or whether it is 
the ordinance that is provided for in section 6950 G. C. 

Section 4227-3 G. C. provides, in part, as follows: 

"\\'henever the council of any municipal corporation is by law required 
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to pass more than one ordinan..ce or other measure to complete the legisla
tion necessary to make and pay for any public improvement, the provisions 
of this act shall apply only to the first ordinance or other measure required 
to be passed and not to any subsequent ordinances and other measures 
relating thereto. * * *" 

From this provision it would seem that it is "the first ordinance or other meas
ure required to be passed" that is subject to the referendum. \Vhat is the first 
ordinance that is required to be passed in the matter under consideration? It is 
the ordinance granting consent to the county commissioners to proceed. Until this 
ordinance is pa-ssed no step whatever can be taken. This is the vital ordinance; it 
is the one that affects the property owners of the village as no other ordinance 
would affect them; it is not only the first ordinance, but it is the most important 
ordinance that is to be passed. Ordinarily when this ordinance is passed the pro
posed improvement will proceed to completion. Indeed, if the municipality pays 
no part of the cost and expense of the improvement, it is the only ordinance that 
must be passed by a municipality according to the provisions of section 6949 G. C. 
I note that section 6950 G. C. provides that: 

"It shall thereupon be the duty of the council of such municipality to 
examine said surveys and profiles, and if after such examination council is 
satisfied that the public convenience and welfare require that said improve
ment be made, it shall by resolution so determine, and shall approve said 
surveys and profiles." 

Of course, at this point the council undoubtedly could interfere with the fur
ther progress of the improvement. But this is more of a formal matter than is the 
first ordinance, and it further provides that this may be done by resolution rather 
than by ordinance. 

From all of the above it is my opinion that the ordinance granting permission 
to the ·county commissioners to construct said improvement is the one that is sub
ject to the referendum and not the one provided for in section 6950 G. C. 

( 4) Your fourth question is: Is a resolution of necessity required? 

As said above, it is my opinion that the provisions of sections 6949 to 6953 G. 
C., inclusive, form a complete scheme in reference to the matter under considera
tion, and that other provisions of the statutes would not apply unless reference is 
particularly made to them in the provisions of said sections. 

Section 6949 G. C. provides for consent to make the improvement, and section 
6950 G. C. provides for the approval of the surveys and profiles adopted by the 
county commissioners provided the council is satisfied that the public convenience 
and welfare require that said improvement be made. There seems to be no place 
under this procedure for a resolution of necessity. Neither do I think that such a 
resolution is required. It must be borne in mind that this is a proceeding over 
which the county commissioners exercise jurisdiction, and it is rather up to them 
to adopt a resolution of necessity as set forth in section 6910 G. C. 

In this question you refer to Opinion No. 241 rendered by me and state that 
in said opinion I held that a resolution should be adopted in conformity with the 
requirements of sections 3814 and 3818 G. C. I have examined said opinion care
fully and do not find any such holding therein. Neither do I recall having so held 
in any other opinion rendered by me. In fact, on page 10 of Opinion Xo. 241, in 
speaking of section 3814 G. C., I used the following language: 
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"But such an ordinance would be useless in the present case, due to the 
fact that section 6949 G. C takes care of the one !part of the question, and 
section 6952 G. C takes care of the matter of fixing a time when claims for 
compensation and damages should be 'presented." 

This language had reference to the resolution of necessity. It must be re
membered, however, that this resolution under the statute contains more than 
merely the declaration of necessity. 

Section 3815 G. C sets forth the provision that the mode of payment and 
whether or not bonds shall be issued. etc., shall also be contained in said resolu
tion. So that while the resolution of necessity is not required, in my opinion, yet 
a resolution or ordinance setting forth the other provisions mentioned must be 
enacted. In doing this, council would be guided by sections 3814 to 3818 inc. G. C 

(5) The answer to your fourth question really answers the fifth. The only 
"ordinance to proceed" that is necessary is set forth in section 6950 G. C, as above 
quoted, which is to the effect that if the council is satisfied that the public con
venience and welfare require that said improvement be made, they shall so deter
mine by resolution and shall approve said surveys and profiles. Of course, after 
this is done the county commissioners would proceed with the improvement. 

(6) Your sixth question is as to whether the municipality could sell its notes 
under section 3915 G. C in anticipation of the collection of special assessments. 

Section 6951 G. C provides, in part, as follows: 

"* * * in anticipation of the collection of assessments to be made 
against abutting property as hereinbefore provided * * * said municipal
ity is authorized to sell its bonds under the same conditions and restrictions 
imposed by law in the sale of bonds for street improvements under the 
exclusive jurisdiction and control of the council of a municipality." 

Here we find a specific provision made to take care of the cost and expense of 
the improvement on the part of the municipality. It is to the effect that it may 
sell bonds under the same conditions and restrictions as it could sell bonds for 
street improvements under its jurisdiction. From this it is fairly evident that the 
municipality could not issue and dispose of its notes under the provisions of section 
3915 G. C., but would be compelled to issue bonds under the same conditions and 
restrictions as it is permitted to issue bonds in street improvements entirely under 
the jurisdiction of the municipality. 

Very truly yours, 
JoSEPH :\fcGHEE, 

AttomeJ,•-General. 
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1105. 

APPROVAL OF RESOLUTIONS FOR' SALE OF CAX AL LANDS LOCATED 
IN THE CITY OF TOLEDO TO THE IXVESTORS REALTY CO. 

CoLUMBUS, 0Hro, March 27, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of March 26, 1918, in which you en
close, in duplicate, certain resolutions leading up to the sale of canal lands located 
in the city of Toledo, Ohio, to the Investors Realty Company, and ask my approval 
of the sale thereof, at private sale, same having been appraised at $265.00. 

I have examined the proceedings leading up to the sale of said canal lands 
and find them correct in form and legal, and I consider $265.00 a fair valuation 
of said lands and therefore join with you in the sale of the same, in evidence of 
which I have attached my signature to the resolutions providing for such sale. 

I am forwarding said resolutions to Hon. James l\L Cox, governor of Ohio, 
for his consideration. 

1105}1,. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BONDS OF THE INSULAR GOVERNMEXT OF PORTO RICO A~D FARM 
LOAX BONDS ARE NOT UNITED STATES GOVERNl\iENT BO~DS 
WITH!~ THE MEANING OF SECTION 330-3 RELATIVE TO THE 
DEPOSIT OF STATE FUNDS BY TREASURER OF STATE. 

Neither bonds of the insular government of Porto Rico issued under the 
authority of the act of congress under date of April 12, 1900, nor farm loa1~ bonds 
issued by a farm loan bank under authority of the act of congress under date of 
Jul:y 17, 1916, are "United States government bonds" withi11 the meaning of section 
330-3 Gene1·al Code, providing that the treasurer of state, before making deposits 
of state funds in depositories, shall require every bank or trust company approved 
as such depository to deposit with him United States govemment bonds, bonds of 
this state, county, tow11slzip, school district, road dist1·ict, or municipal bonds of this 
state at not less than their par value, in an amount equal to the amount of mo11ey 
to be deposited with such banks or trust companies. 

CoLUMBUS, OHIO, March 27, 1918. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your favor under date of l\farch 14, 1918, asking 
opinion of this department, in which you say: 

"Enclosed you will find two issues of bonds-one $1,000.00 Porto Rico 
and one $1,000.00 federal farm loan bond-which are offered the state 
treasury as security for active depository funds by the New First Na
tional Bank, Columbus, Ohio. 

\Ve would kindly ask your opinion whether these bonds can be accepted 
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as legal security for loan of funds under Sec. 14 S. B. Xo. 57, an act to 
provide a depository for state funds." 

487 

Section 330-3 General Code, which was enacted as section 14 of an act of the 
legislature passed ::\larch 7, 1911, entitled "An act to provide a depository for state 
funds," provides, in part, as follows: 

"The treasurer of state before making such deposits shall require that 
each and every approved bank or trust company to deposit with him 
United States government bonds, bonds of this state, county, township, 
school district, road district, or municipal bonds of this state at not less 
than their par value, in an amount equal to the amount of money to be de
posited with such banks or trust companies, or surety company bonds, 
which when executed shall be for an amount equal to the amount deposited 
plus 5%, conditional for the receipt and safe keeping and payment over 
to the treasurer of state or his written order of ali moneys which may 
come into the custody of such bank, or trust company under and by virtue 
of this act, and the interest thereon when paid shall be turned over to the 
bank or trust company so long as it is not in default. * * *" 

I take it that the question which you have in mind is whether or not the bonds 
referred to in your communication are "United States government bonds" within 
the meaning of that term as employed in section 330-3 General Code. 

I am of the opinion that your question should be answered in the negative with 
respect to both of the bonds referred to in your letter. To my mind the term 
"United States government bonds" as used in section 330-3 General Code means 
bonds which are the direct and primary obligation of the United States govern
ment in pursuance of its constitutional power to borrow money on the credit of 
the United States and for the payment of which the full faith of the United States 
is solemnly pledged by act of congress. 

The first bonrl mentioned in your communication is one issued by the insular 
government of Porto Rico in pursuance to section 38 of an act of congress under 
date of April 12, 1900. This section of said act reads, in part, as follows: 

"Where necessary to anticipate taxes and revenues bonds and other 
obligations may be issued by Porto Rico or any municipal government 
therein as may be provided by law for expenditures authorized by law, and 
to protect the public credit, and to reimburse the United States for any 
moneys which have been or may be expended out of the emergency fund 
of the war department for the relief of the industrial conditions of Porto 
Rico caused by the hurricane of August 8, 1899." 

Bonds issued by the government of Porto Rico in pursuance to the authority 
thus conferred are direct and primary obligations of Porto Rico, there being noth
ing in the way of statutory provisions making them obligations of the United States 
government, as such. 

The other bond referred to by you is one issued by the Farm Loan Bank of 
\Vichita, Kansas, pursuant to the provisions of sections 18 to 21, inclusive, of an 
act of congress under date of July 17, 1916, entitled "the federal farm loan act." 
By section 21 of said act the bond is the primary obligation of the farm loan bank 
issuing it, although ultimately said bond and the interest thereon, if not paid by 
the bank issuing the same or out of the proceeds thereof on liquidation, becomes 
an obligation payable by other farm loan banks. 
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There is nothing, however, in said act, nor in other legislation by congress 
making farm loan bonds obligations of the United States government; and though 
these bonds, as well as those issued by the insular government of Porto Rico, are 
in a sense intrumentalities of the United States and as such are exempt from state 
and local taxation, neither of said bonds are "United States government bonds" in 
any proper sense within the meaning of section 330-3 General Code. 

I am therefore of the opinion that these bonds should not be accepted by you 
as legal security for state funds deposited by you under the provisions of the act 
referred to in your communication. 

1106. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
LAWRENCE AND CARROLL COUNTIES. 

CoLUMBUS, OHio, March 27, 1918. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your communication of March 25, 1918, in which 

you enclose, for my approval, final resolutions for the following improvements: 

Ironton-Miller Road-!. C. H. No. 404, section "E," Lawrence county, 
type A. 

Ironton-~Hiler Road-!. C. H. No. 404, section "E," Lawrence county, 
type B. 

Ironton-~Iiller Road-!. C. H. No. 404, section "E," Lawrence county, 
type C. 

Canton-Steubenville Road-!. C. H. No. 75, section "G,': Carroll 
county. 

I might suggest that the final resolution on the improvement of I. C. H. No. 
75, section "G," Carroll county, sets forth the fact that the preliminary application 
of the board of county commissioners was made to the state highway department 
on the eleventh day of November, 1918. Of course the year 1918 was inserted by 
mistake, instead of 1917 or 1916. It would be well for your department to have 
this correction made to correspond with the facts. 

However, I am approving this final resolution and the others above referred 
to, as I find the same correct in form and legal, with the above exception of mis
take in year, which will be corrected by you, and I am therefore returning the 
resolutions to you with my approval endorsed thereon, in accordance with the pro
visions of section 1218 G. C. 

Very truly yours, 
JosEPH ~lcGHEE. 

Attorney-General. 
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1107. 

UPOX WHAT CONDITIONS CHILDREN OF SOLDIERS AXD SAILORS 
IN PRESENT WAR MAY BE AD~HTTED TO THE OHIO SOLDIERS' 
AXD SAILORS' ORPHAXS' HOME. 

Children of soldiers aml sailors of the present war m~y be admitted i11to the 
home upon the same conditions as the children of soldiers and sailors of the civil 
war or the Spanish-American war. 

CoLUMBUS, OHIO, :\larch 28, 1918. 

Hox. J. P. ELTox, Superintendeut the Ohio Soldiers' and Sailors' Orplzm1s' Home, 
Xenia, Ohio. 

DEAR SIR:-1 have your letter of February 4, 1918, as follows: 

"The question as to the proper construction of the statute, section 
1932 G. C., relating to the admission of children to this home, has arisen. 
The precise point is whether children of men now serving in the military 
or naval forces of the United States are eligible for admission to the 
home. I may say that it has been the view of the board of trustees of the 
institution, from its inception, that only children of hmwrably discharged 
soldiers and sailors were entitled to admission. The statute does not so 
specify, but it does provide, and has always provided, that admission 
should be made 'under such rules and regulations as the trustees may 
adopt.' In year book No. 105-106, house bill 574, the above named section 
was amended to include children of members of the Ohio National Guard. 

\Ve are receiving many applications for the admission of children 
whose fathers are serving in the present war, and it is the desire of the 
board to have your opinion in respect to the proper construction of this 
statute at your earliest convenience." 

Sections 1931, 1932 and 1932-1 of the General Code read: 

"Sec. 1931. There shall be an institution under the name of 'the Ohio 
soldiers' and sailors' orphans' home,' which shall be a place for the care 
and education of children of deceased and disabled soldiers and sailors." 

"Sec. 1932. Under such rules and regulations as they adopt, the trus
tees shall receive into the home the children and orphans, destitute of 
means of support and education and residing in Ohio, of soldiers and 
sailors who died by reason of wounds received or disease contracted 
while serving in the military or naval forces of the United States, and the 
children of permanently disabled or indigent soldiers and sailors in like 
manner destitute." 

"Sec. 1932-1. That the board of trustees of the Ohio soldiers' and 
sailors' orphans' home, Xenia, Ohio, are hereby authorized and directed 
to receive into such home the children of all members of the Ohio national 
guard whose lives were lost, or who were permanently disabled at any time 
in the course of active duty in the service of the state, on the same basis 
and subject to the same laws as other children are admitted to such institu
tion." 

In addition to these statutes authorizing admission into the home, there was in 
103 0. L., p. 665, an act passed April 17, 1913, reading as follows: 
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"Section 1. That the board of trustees of the Ohio soldiers' and 
sailors' orphans' home, Xenia, Ohio, are hereby authorized and directed to 
receive into such home the children of all members of the Ohio national 
guard whose lives were lost in the course of duty, or were permanently 
disabled, during the floods of l\Iarch and April, 1913, on the same basis and 
subject to the same laws as other children are admitted to such institu
tion." 

This act, for the reason that it seemed to have been looked upon as temporary, 
was not numbered and carried into the General Code. 

It will be noted from the above sections that to entitle a child to admission 
into the home it must not only be destitute of means of support and education, and 
reside in Ohio, but it must be: · 

(1) The child of a soldier or sailor who died by reason of wounds 
received or disease contracted while serving in the military or naval forces 
of the United States; 

(2) The child of a permanently disabled or indigent soldier or sailor; 
(3) The child of a member of the Ohio national guard, whose life 

was lost or who was permanently disabled at any time in the course of 
active duty in the service of the state. 

You ask whether children, whose fathers are serving in the present war may 
be admitted into the home. You will note that the above three classes of children 
are eligible for admission into the home. The first two classes consist of children 
of soldiers and sailors of the United States. l'\o limitation is found in the statute 
as to the war in which such soldiers or sailors must have served. 

It is my opinion that children of soldiers and sailors of the present war may 
be admitted into the home upon the same conditions as the children of soldiers 
and sailors of the civil war or the Spanish-American war. 

1108. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

WHEN A CHECK DEPOSITED IX A BANK l\IUST BE LISTED FOR 
TAXATIO~ BY DEPOSITOR-WHEN OUTSTANDING CHECK MAY 
BE DEDUCTED FR011 BAl'\K BALANCE FOR TAX LISTIXG PUR
POSES-l\USTAKE. 

1. Where a bank accepts bJ,• endorsement checks on other banks and places 
the amount thereof to the general credit of its depositor, said amount immediately 
becomes "moneys" of the depositor within the definitiOit of the taxati01t statute~ 
section 5326 General Code; and though: the checks are not accepted by the banks 
on which they are drawn until after tax listing daJ,' the bank balance of the de.! 
positor, including the amount of such checks, should be listed for taxation as1 
"moneJ,'s in bank" on such date. 

2. Outstanding checks drawn bJ,' a depositor on his own account are not to be 
deducted from his bank balance for tax listing purposes unless and until they are 
accepted or certified by the bank. This rule is 1zot altered by the fact that the checks 
are combined with vouchers and are accepted by the creditors of the depositor as 
PaJ,'ment. 
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3. Whm, through mistakes, checks which have actually been paid have uot 
been debited agai11st a depositor's account prior to tax listing day and such mistake 
is subsequently discovered, the amount of such checks should be deducted from the 
ostensible balance of the depositor as it existed 011 tax listing day for the purpose 
of determi11ing the latter's taxable mone:ys. 

CoLUMBUs, OHio, :\larch 30, 1918. 

Tax Commission of Ohio, Columbus, Olzio. 
GENTLEMEN :-I acknowledge receipt of your letter of :\larch 12, requesting my 

opinion upon the following facts : 

"The Halmar Coal Mining Company, of Cincinnati, Ohio, in making 
its corporate return for the year 1917 to the auditor of Hamilton county, 
Ohio, returned the sum of $1,821 under the item of money, which was the 
amount as shown by the company's books to its credit at the bank on that 
day. 

The auditor increased this item of money to $58,180, his increase being 
based upon the bank balance to the credit of said company on listing day 
as shown by the bank's books. The Halmar Coal :\lining Company filed a 
complaint with the board of revision of Hamilton county asking that the 
finding of the auditor be decreased $56,359, or an amount equal to their 
original return, the company claiming that it had issued checks against its 
bank balance and should only be taxed for $1,821. The board of revision 
refused any relief. The matter was thereupon brought to the attention of 
the tax commission upon the appeal of the Halmar Coal :\lining Company 
from the decision of the board of revision of Hamilton county, and the 
company is asking the tax commission to decrease the finding of the auditor 
$56,359. April 8th was tax listing day for 1917. Would you please give us 
your legal interpretation of the following questions: 

1. Upon consideration of this appeal the commi~sion finds that some
thing over $9,000 of the bank balance of the Halmar Coal :\lining Com
pany, as shown by the bank book of said company, was placecl to the 
credit of said company just prior to listing day. The company has fur
nished an affidavit of its auditor showing that $9,807.55 of this amount 
was made up of checks drawn by foreign concerns on foreign banks in 
Boston, Detroit and other cities, and which were in the process of col
lection and in transit on listing day. A list of these checks is set forth in 
the affidavit, marked 'Exhibit A,' which we are attaching to this letter. 
Should the amount of these checks be taxed? The affidavit shows that 
the checks were not acknowledged by the foreign banks until after April 
7, 1917. 

2. The checks issued by the Halmar Coal :\lining Company are a com
bination voucher and check. Several of these checks were issued to Ohio 
concerns prior to listing day and were accepted and receipted for by said 
Ohio concerns, and endorsed and banked to the credit of said Ohio con
cerns prior to listing day. However, they did not pass through clearing 
house channels and reach the bank of said company, and were not charged 
off the account of said company until after listing day. I am enclosing 
one of these checks, marked 'Exhibit B.' Should amount of money in bank 
on listing day to the credit of the Halmar Coal :\lining Company as evi
denced by these checks, so issued and receipted for by payee, be taxed 
against said the Hal mar Coal :\lining Company? 
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3. Several of the checks issued by said the Halmar Coal :Mining 
Company prior to listing day were receipted by the payee prior to listing 
day, endorsed and cashed by the payee prior to listing day, and the 'paid' 
perforation of the bank shows that they were paid by the bank on which 
they were drawn but for some reason not charged off the account of the 
said the Halmar Coal Mining Company prior to listing day. I am en
closing one of said checks marked 'Exhibit C,' the perforations on which 
show that it was paid the second day of April, 1917. Should the amount 
of money to the credit of the Halmar Coal :Mining Company on listing 
day, as evidenced by these checks, be subject to taxation against said 
company? 

I might cite you to the case of the Union Central Life Insurance Com
pany v. Hynicka, in the superior court of Cincinnati. However, the court 
does not seem to have considered like questions and especially the ques
tion with reference to the deposits which were evidenced by checks on 
foreign banks and in the process of collection." 

The case to which you refer is reported in 4 N. P. (N. S.) 296 (Special Term) 
and 5 N. P. (N. S.) 255 (General Term). I quote the following from the opinion 
of Hoffheimer, ]., in 4 :t\. P~ (N. S.) at p. 308: 

"It appears from the evidence that large sums of money were on de
posit to defendant's credit, in three banks of the city of Cincinnati, on the 
tax days in question. Certain gross amounts were returned by defendant 
company for taxation. The balance apparently to defendant's credit was 
reduced or wiped out, as defendant claims, and was not returned for taxa
tion, because of an enormous amount of outstanding checks. The de
fendant's return was based upon its check book, but the treasurer now 
seeks to tax the actual balances in bank, as shown by the books of the 
banks, on the day preceding the second Monday in April, in the years in 
question, without allowing deductions for the outstanding checks. * * * 
The question whether defendant was justified in reducing amounts in 
bank by deducting therefrom the outstanding checks, is dependent for its 
answer upon two other questions: First, were there outstanding checks 
as a matter of fact? Second, assuming that there were some oustanding 
checks as a matter of law, were such checks properly deductible from 
defendant's local balances? The 'checks' in question fall within four 
distinct classes, and the stipulation sets out these so-called checks by 
tables * * * 

Table 1. This table represents checks drawn directly on the local 
banks. These were presented and paid after tax day. 

Table 2. Checks drawn on New York banks. These checks were pre
sented and paid after tax day. 

Table 3. Checks on local banks that were never presented or paid, 
but canceled. * 

Table 4. Checks on New York banks that .were never presented or 
paid, but canceled." * * 

(Considering first tables 3 and 4 the court held on obvious grounds 
that these checks ought not to have been deducted from the actual balance. 
No such question is presented in the case concerning which you inquire.) 

"Taking up next the checks in table 1. If we assume that these checks 
were actually issued by defendant company, the evidence shows that they 



ATTORZ..'"EY -GENERAL. 493 

had not been presented and paid on the tax days in question. The ques
tion then is, were defendant's funds in the local banks upon which such 
checks were drawn subject to the legal demand of defendant company on 
the tax days in question? '.Money' on deposit and subject to demand is 
taxable. Section 2731, Revised Statutes (this section has since become 
section 5326 General Code), reads as follows: 

'The term money or monies shall be held to mean and include every 
deposit which the person owning or holding in trust or having a beneficial 
interest therein is entitled to withdraw in money on demand.' 

* * * That the money was in the banks is conceded. It is not suf
ficient, in order to avoid taxation on a bank deposit, to merely issue checks 
thereon, because a check is nothing more than an order on the fund, 'pay
able instantly on demand.' It is simply an executory promise to pay the 
sum specified in the check according to the terms thereof. The mere giv
ing of the check, is not an assignment pro tanto of the fund. It follows, 
therefore, that until the check is presented or paid or the bank in some 
way committed to the holder or payee the promise may be recalled. That 
is to say, the drawer may countermand up to the last moment. Up to that 
time the funds are subject to the drawer's legal demand." 

(Citing: 
Kahn v. Walton, 46 0. S. 195; 
Covert v. Rhodes, 48 0. S. 66; 
:Metropolitan Bank v. C. H. & D. Ry .. Co., 54 0. S. 60; 
Bank v. Yardly, 165 U. S. 648; 
Bank v. Brewing Co., 50 0. S. 151.) 

"* * * But because·given to pay a debt, the rule is not altered, nor 
is the bona fides of the transaction involved. A check is subject to counter
mand before it is presented, or the bank committed to the payee, or before 
the check is cashed. Xow, we know the local banks were in no sense com
mitted to the payment of these particular checks. They were not certified, 
nor were they presented for payment on or before the tax days in ques
tion." 

The court then considers the case of Ambach v. Sims, Treas., arising in Frank
lin county and resulting in an unreported decision by the supreme court, 71 0. S. 
545, which the court finds to support the views which had been previously expressed. 
The general term affirmed the judgment pronounced at the special term, and though 
an opinion was published in that court I do not find it necessary to quote froml 
the same. 

It seems to me that the principles laid down in this case, which is generally 
accepted to be the law in Ohio, really suggest the answers to all your questions. 
Indeed they furnish an immediate solution of the second question. The mere fact 
that the check of the company has been accepted by its creditor as payment does 
not alter the case, if the bank has not been brought into privity with the trans
action by either accepting and cashing the check or certifying it. It is my opinion, 
therefore, that your second question is to be answered in the affirmative. 

The same principles lead to an opposite conclusion with respect to the third. 
question. Here the checks had actually been paid but through some clerical error' 
on the part of the bank the account of the company was not debited with the checks 
until after taxing day. Such a mistake is subject to correction and in law the 
company's real balance should be regarded as being in amount what it would have 
been had the mistake ne\·er occurred. Therefore, the amount of money appearing 



494 OPINIONS 

on the books of the bank to the credit of the company on listing day should be: 
reduced by such amount as represents the checks which had actually been cashed 
prior to that day but which were not properly entered against the account of the 
company until thereafter. 

The only serious question exists as to your first inquiry. Yet upon considera
tion the doubt which at first blush would seem to arise in respect of it will, I 
think, disappear. If the bank had taken these checks endorsed to it by the com
pany for collection merely, not crediting its general account with their amount, 
then, of course, such amount would not be taxable as "money" to the company 
but merely as "credits;" but if, as your statement seems to show, the bank ac
cepted the endorsement of these checks to it without reservation and immediately 
credited its depositor's general account with the amounts thereof what happened 
was in contemplation of law, as between the bank and the depositor, exactly the 
same thing as would have happened had an equivalent amount of actual currency 
been placed on deposit. Suppose the depositor had presented these checks and had 
asked to have them cashed; and after receiving currency for them had placed the 
currency in the bank, the legal situation would be precisely the same as that which 
appears under your statement of facts; for should the checks have proved unac
ceptable to the banks on which they were drawn the bank of deposit could have 
held its depositor as the prior endorser by proceeding in the proper way to charge 
him as such. This is all that can be done by the bank under the circumstances· as 
stated by you. Suppose, again, the depositor had chosen to withdraw his entire 
balance during the period between depositing these checks and the date of their 
final acceptance by the banks on which they were drawn; in such event the amount 
of these checks would have been included in the general balance; and if it had 
subsequently developed that none of the checks had not been accepted the bank's 
recourse against the depositor would not have been on the theory of the recovery 
of money paid by mistake (as it would be in the last case you state under a similar 
assumption) but upon its endorsement. 

In short, when a bank accepts from its depositors checks on other banks en
dorsed to it by the depositors and gives general credit the transaction, in con
templation of law amounts to a purchase of the checks by the bank in considera
tion of the general credit which stands as and for so much cash, in the same sense 
as any other deposit represents cash in bank. 

I answer your first question, therefore, on the assumption which I have stated 
in the affirmative. Very truly yours, 

JosEPH McGHEE, 
A ttoruey-General. 

1109. 

HOW JURORS PAID, WHO WERE DRAWN FOR COMMOX PLEAS 
COURT, AND SERVED 0~ JURY I~ THE PROBATE COURT. 

A venire had been drawn for the common pleas court and a venire for the' 
probate court. There were not enough jurymezt in the probate venire to complete 
the jury and regular veniremen of the common pleas court filled up the probate 
jury and served as juryme1~ throughout the case. 

The clerk of the court of common pleas should certify to whatever mileage is 
involved with reference to these jurymen and that the same should be paid by the 
county treasurer on the warrant of the county auditor, and that the clerk of the, 
probate court should certify as to the jury service which was rendered by tlzesel 
jrtrors as talesmen in the probate court. 
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CoLCMBcs, OHIO, :\larch 30, 1918. 

HoN. LEWIS D. SLCSSER, Probate Judge, Akron, Olzio. 

DEAR SIR :-1 have your letter of ::O.larch 2, 1918, as follows: 

"Kindly inform us who pays the costs of the jurymen under the follow
ing circumstances: 

"A venire had been drawn for the common pleas court and a venire 
for the probate court. There were not enough jurymen in the probate 
venire to complete the jury and regular veniremen of the common pleas 
court filled up the probate jury and served as jurymen throughout the case. 
Are these ju"rymen from the venire for the common pleas court that filled 
out the jury in the probate court paid through the probate court or through 
the clerk's office for their services while acting as jurors in the probate 
court?" 

Section 3008 of the General Code reads as follows : 

"Each grand or petit juror drawn from the jury box pursuant to law, 
each juror selected by the court as talesman as prot·ided by law, and each 
talesman, shall receive two dollars for each day of service, and if not a 
talesman, five cents each mile from his place of residence to the county 
seat. Such compensation shall be certified by the clerk of the court and 
paid by the county treasurer on the warrant of the county auditor." 

Section 11212 G. C. provides: 

"The provisions of law governing civil proceedings in the court of 
common pleas, so far as applicable, shall govern like proceedings in the 
probate court, when there is no provision on the subject in this title." 

Section 11204 G. C. provides: 

"The fees of witnesses, jurors, sheriffs, coroners and constables, for 
all services rendered in the probate court, or by order of the probate judge, 
shall be the same as is provided by law, for like services in the court of 
common pleas." 

It will be seen from these sections that a juror in the common pleas or pro
bate courts is entitled to receive $2.00 per day for each jury service and if he is 
not a talesman he is also entitled to receive Sc for each mile traveled from his 
place of residence to the county seat. The jurors referred to in your communica-

-tion were drawn from the common pleas court, but served in the probate court. 
These jurors came to the county seat as prospective common pleas jurors, but were 
called for service in the probate court as talesmen. Being talesmen, as far as the 
probate court is concerned, they, by virtue of section 3008 G. C., are only entitled 
to receive the fee for jury service, viz., $2.00 for each day. However, having been 
duly summoned for service in the common pleas ·court according to law, they are 
entitled to receive Sc for each mile traveled from the place of residence to the 
county seat, under section 3008 G. C. 

It is therefore my opinion that the clerk of the court of common pleas should 
certify to whatever mileage is involved with reference to these jurymen and that 
the same should be paid by the county treasurer on the warrant of the count~ 
auditor, and that the clerk of the probate court should certify as to the jury serv
ice which was rendered by these jurors as talesmen in the probate court. 

Very truly yours, 
JosEPH ::\IcGHEE, 

Attorney-General. 



496 OPINIONS 

1110. 

APPROVAL-BOND ISSUE OF THE BOARD OF EDUCATION OF LICK
ING TOWNSHIP RURAL SCHOOL DISTRICT, LICKIXG COU:-..ITY
$3,000.00. 

CoLUMBus, OHIO, April 2, 1918. 

Industrial Commission of Ohio, Columbu~, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Licking township rural school district, Licking 
county, Ohio, in the sum of $3,000.00, for the purpose of completing a par
tially built school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Licking township rural school district, Licking county, Ohio, 
relating to the above bond issue. 

The only question of any consequence presented on a consideration of said 
transcript is that which was discussed by me at some length in opinion No. 966, 
under date of January 25, 1918, and which opinion related to the validity of cer
tain bonds issued by Canton city school district under authority of section 7629 
General Code. In other words, the above issue of bonds, as that considered in the 
opinion above referred to, is an issue by the board of education under section 7629 
G. C. without the vote of the electors for the purpose of completing a school build
ing which has been constructed to its present condition from the proceeds of bonds 
issued by the board of education on a vote of the electors in an amount estimated 
by the board to be sufficient to completely construct said building. 

Inasmuch as in my previous opinion above referred to I reached the conclu
sion that a board of education might issue bonds under section 7629 General Code, 
within the limitations of said section, for the purpose above indicated, and finding 
the proceedings of the board of education of Licking township rural school district 
otherwise regular and in conformity with the provisions of the General Code re
lating to bond issues of this kind, I am of the opinion that bonds properly prepared 
according to bond form submitted will, when properly executed and delivered, con
stitute valid and binding obligations of said school district to be paid in accordance 
with the terms thereof. 

Very truly yours, 
JoSEPH ~fcGHEE, 

Attorney-General. 
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1111. 

BOARD OF EDUCATIOX XOT AUTHORIZED TO !~VEST FUXDS AT 
ITS DISPOSAL-WHEX BOARD HAS FUNDS RAISED BY BOND 
ISSUE AXD DECIDES XOT TO ~lAKE niPROVDIEXT FOR WHICH 
BONDS WERE ISSUED, SAID FUXDS SHOULD BE PLACED I~ 
SIXKING FUXD OF THE SCHOOL DISTRICT. 

A board of educati011 is not authorized to invest funds at its disposal; and 
where such board has in the building fund money as the proceeds of a- bond issue 
for the purpose of erecting a school building in the school district, the money should 
be used for such purpose. If the project of erecting such school building is 
abandoned for any reason, these moueys u11der the authority of section 5654 Gen
eral Code, should be passed to the sinking fund of the school district for the pur
pose of retiriug outstanding bonds as they mature, and the interest thereon. The 
moneys can then be subject to the mmwgement and control of the board of si11king 
fund commissiouers of the school district, aud may be invested by such board in 
the manner autlrori::ed by section 7615 Ge11eral Code. 

CoLUMBUS, OHIO, April 2, 1918. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR :-As previously acknowledged, this department is in receipt of a 
communication from you in which opinion is asked on facts stated therein. Your 
letter reads as follows: 

"The village school district of Franklin, Warren county, Ohio, issued 
$100,000.00 worth of .bonds under the provisions of section 7630-1 G. C. for 
the purpose of erecting a school building. Owing to the increase in the 
cost of materials and labor, they have been unable to secure bids within 
the estimates and it seems that it is probable that they will not be able to 
erect the building for sometime to come. The bulk of their money is de
pusiteu in banks and the rate of interest is, I think, 2%. 

I desire to inquire whether or not it would be lawful for them to in
vest this money in United States government bonds of the Liberty Loans 
until such time as they can use the money for the purpose for which it was 
originally voted. If this is lawful, they would be able to receive an in
terst on the money substantially the same in amount which they must pay 
on their bonds." 

In answer to your communication, I beg to say that I know of no statutory 
authority permitting a board of education to invest moneys at its disposal. The 
money here in question, as the proceeds of bonds issued for the purpose of erect
ing a school building, is now properly in the school district's depositories to the 
credit of the building fund of said school district, and should be used for the pur
pose for which said bonds were issued. If for any reason the board should finally 
decide not to use this money for this purpose, it would be its duty under section 
5654 General Code to transfer the same to the sinking fund of the school district, 
where under the management and control of the board of commissioners of the 
sinking fund of the school district, said board would be required to keep said 
moneys invested in the manner provided in section 7615 General Code. 

The question made by you is answered in the negative. 
Very truly yours, 

JosEPH McGHEE, 
A ttorue:y-General. 
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1112. 

COUNTY COMMISSIONERS MAY !\OT C0~1PEXSATE AGEXT OR 
BROKER FOR SELLING COUNTY BOXDS AT PRIVATE SALE. 

U1zder section 2295 Gelleral Code authori::hzg a board of comzty commissioners 
to sell county b01tds at private sale after failure to sell same after advertisemeut for 
bids thereon, such board is not authori::ed to employ an age11t or broker to 11egotiate 
a sale of such bonds issued by it and procure purchasers therefor, mzd to compen
sate such agent or broker by way of commission or otherwise, either o11t of the 
Proceeds of the bo11d sale or out of the general fu11ds of the county. 

COLUMBUS, OHIO, April 2, 1918. 

HoN. A. V. BAUMA.NN, JR., Prosecuting Attorney, Fremont, Ohio. 

DEAR SIR :-This department is in receipt of a communication from you under 
date of March 9, 1918, in which you advise that the board of county commissioners 
of your county have provided for the issue of inter-county road bonds in the sum 
of $45,000, and also for an issue of joint county ditch bonds in the sum of $39,800, 
which they have been unable to sell either as the result of advertising for bids 
therefor, or at private sale. 

My opinion is asked on the question, whether the board of county commission
ers is authorized to contract for the services of an agent or broker to effectuate a 
sale of these bond issues and pay him a reasonable commission therefor. 

The county commissioners in the disposition of these bonds are governed by 
the provisions of sections 2294 and 2295 General Code, which read as follows: 

"Sec. 2294. All bonds issued by boards of county commissioners, 
boards of education, township trustees, or commissioners of free turnpikes 
shall be sold to the highest bidder after being advertised once a week for 
three consecutive weeks and on the same day of the week, in a newspaper 
having general circulation in the county where the bonds are issued, and, 
if the amount of bonds to be sold exceeds twenty thousand dollars, like 
publications shall be made in an additional newspaper having general circu
lation in the state. The advertisement shall state the total amount and de
nomination of bonds to be sold, how long they are to run, the rate of in
terest to be paid thereon, whether annually or semi-annually, the law or 
section of law authorizing the issue, the day, hour and place in the county 
where they are to be sold. 

"Sec. 2295. None of such bonds shall be sold for less than the face 
thereof with any interest that may be accrued thereon, and the privilege 
shall be reserved of rejection of any or all bids. \Vhen such bonds have 
been once advertised and offered at public sale, as provided by law, and 
they, or any part thereof, remain "nsold, those unsold may be sold at pri
vate sale at not less than their par value and accrued interest.· All moneys 
from the principal on the sale of such bonds shall be credited to the fund 
on account of which the bonds are issued and sold, and all moneys from 
premiums and accrued interest on the sale of such bonds shall be credited 
to the sinking fund from which said bonds are to be redeemed." 

Essentially your inquiry is narrowed down to the question whether or not the 
county commissioners as an incident to their power to sell these bonds at private 
sale at not less than par and accrued interest, have the implied power to contract 



ATTORNEY -GENERAL. 499 

for the services of an agent to negotiate a sale of said bonds and procure a pur
chaser or purchasers therefor at not le>s than the amount prescribed by statute as 
to each issue. 

The question thus presented is one of considerable difficulty, and of great 
importance. The weight of authority furnished by the decided cases supports the 
proposition that a general authority to dispose of bonds at not less than par carries 
with it the implied authority to employ such reasonable and proper assistance as 
may be necessary to effectuate a sale of bonds and to pay a reasonable commission 
therefor. 

The case of the ).Iayor, etc., of the City of Xew York v. Sands, 105 X. Y. 210, 
was an action to recover from the defendant the value of a certain check turned 
over to the defendant by the comptroller of X ew York, in payment of defendant's 
commission for services in procuring a sale of certain consolidated funding bonus 
of the county of X ew York under contract entered into between the defendant and 
the comptroller. 

The bonds were sold at a premium of 40%, and the defendant was paid for 
his services out of the amount realized on the sale of said bonds. The court,/in 
sustaining the validity of the contract under which the defendant rendered the 
particular services there in question, in its opinion, says: 

"Xo question is made as to the legality of this issue, or but that the 
whole proceeds of the bonds, including prt:miums, excepting the check in 
question, were applied to the purposes of the county, or paid over to its 
treasurer by the comptroller. It would be difficult to conceive of a grant 
of power conferred in broader or more comprehensive language, and which 
could be less restricted by conditions and limitations upon an agent's 
authority. No limit is imposed upon the amount of bonds to be issued, 
except that implied from the use to which they were to be devoted, and 
no restriction as to the terms upon which they were to be disposed of, or 
the amount of the expenses to be incurred in their preparation, negotiation 
and transfer is found in the act. The comptroller was broadly charged with 
the duty oi creating a public fund or stock to be uenominalt:u \:unsulidaled 
stock of the county of New York' and whatever power was necessary to 
enable him to perform his duty was necessarily conferred upon him by 
the act. \Vhether this was a wise or prudent grant of power, or whether 
in the exercise of it, the comptroller was enabled to commit abuses or 
frauds upon the people of the county with impunity, is not a subject for 
our consideration. We find the law upon the statute book and it is sub
ject to the same rules of construction, as other statutes thus appearing. 
Citizens of the state having occasion to deal with the comptroller in ref
erence to the subject-matter of the act, had the right to rely upon its pro
visions, and the authority apparently conferred upon him, to bind the fund 
or principals represented by him. 
* * * * * • * * * * 

It is a matter of public history, of which courts will take judicial 
notice, that in the sale of bonds, and negotiations for loans in behalf of 
states, municipalities and governments, the services of their own fiscal 
agents are usually, if not invariably, supplemented by the employment of 
bankers, brokers and other financial agencies to aid in raising moneys for 
public purposes. 
* * * * * * * * * * 

It is a matter of common knowledge that such loans, in all countries of 
the world, are usually negotiated through agencies outside of the regular 
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financial authorities of the government making the loans. \Vhether their 
employment in the case in hand was wise and prudent, or perhaps even nec
essary to the accomplishment of the object intended by the statute, cannot 
be determined as a question of law, for the statute gave the comptroller 
power to determine that question in his own discretion, subject only to the 
obligation to do so honestly and in good faith. Under these circumstances 
the question i-s presented, what were the duties of the comptroller and the 
extent of his power in carrying out the law. It is a well established prin
ciple that statutes containing grants of power shall be construed, so as to 
include the authority to do all things necessary to accomplish the object of 
the grant, and to enable the donee of the power to effect the purpose of 
the act." 

In the case of Armstrong v. The Village of Fort Edward, 159 N. Y. 315, it was 
held that an express power in a village board of waterworks commissioners to sell 
water bonds, carried with it implied powers to employ such reasonable or proper 
assistance as might be requisite to bring about an advantageous sale of such bonds. 
The court in its opinion in this case, after noting the earlier cases of Mayor, etc., 
v. Sands, supra, and Brownell v. Town of Greenwich, 114 N. Y. 518, refers to the 
case of Village of Fort Edward v. Fish, 156 N. Y. 353, and then says: 

"This last case calls attention to the rule by which the authority of offi
cers, such as the members of this board of water commissioners, to make 
contracts may be determined. Where there is an express grant of power to 
them it carries with it, by necessary implication, every other power needful 
and proper to the execution of the power expressly granted. The authority 
to sell water bonds, therefore, carries with it the authority to secure such 
reasonable and proper assistance as may be requisite to bring about an 
advantageous sale of the bonds. It is suggested that the rule permits the 
employment of brokers only to sell the bonds, but it is not so confined. 
It was not a broker that was selected in Mayor, etc., v. Sands (supra), and 
it quite frequently happens that men who are not brokers, and never have 
been, have such relations that they can dispose of bonds fully as advan
tageously as brokers. Those having charge of the selling of bonds have the 
right to exercise their discretion in selecting the agencies by which they 
shall make disposition of them, but in the selection of such agencies it is 
their duty to exercise their best judgment in the interests of the public 
whom they serve. The selection, therefore, must be made in good faith and 
with a fixed purpose to further the interests of the constituency repre
sented." 

The court in its opinion in this case further says : 

"The record contains evidence suggesting much of fruitless effort on 
the part of the local authorities to place the bonds, and while the matter of 
their disposition was in that situation, parties who were not brokers were at 
work on the matter, and the outcome was a sale of $97,000 of the bonds for 
the sum of $105,000. Such an agent the board of water commissioners had 
the right to employ at a reasonable compensation, whether his usual business 
was that of a broker, a lawyer or doctor." 

In the case of ~Ianitou v. First Kational Bank, 37 Cole, 344, it appears that 
statutory power was given to the municipality to sell the bonds there in question, 
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but that such bonds should not be sold for less than their par value. The town, 
through its board of trustees, agreed in writing to pay one Leddy $1,200 for his 
services in placing or selling at par an issue of its waterworks refunding bonds, 
amounting to $40,000; an ~nsuccessful attempt to dispose of the bonds having been 
previously made. The action was a contest with respect to the legality of warrants 
issued in payment of this $1,200, representing the agent's compensation for serv
ices rendered in the sale of the bonds. The court, after referring to the Xew 
York cases above noted, says : 

"\Ve believe that the above states the law to be applied to this case, 
and that under the facts disclosed by this record, the contract made by the 
board of trustees with Mr. Leddy to pay him a commission for his services 
was within the implied powers of the municipal corporation; that the same 
was not ultra vires or illegal, and that the warrants issued in payment of 
the services rendered under the contract were valid and binding obligations 
of the municipality." 

In the case just noted, it appears that the bonds were sold at their face value. 
In the case of State v. West Duluth Land Co. 75 Minn., 456, the court, refer

ring to certain statutory provisions of that state providing for the issue and sale of 
the bonds there in question, says: 

"Under the provisions of section 4, chapter 289, supra, a sale of the 
bonds issued thereunder at less than par value was forbidden. The bonds 
now under consideration, $140,{)(X) in amount, were turned over to a broker 
for sale under a written contract with the board of county commissioners. 
In this contract, it was stipulated that the broker should pay for lithograph
ing and printing the blank bonds, for legal advice and services, and all other 
expenses incident to a sale, for which, and as compensation in full, he was 
to receive the sum of $14,000-10 per cent. of the face value of the bonds 
sold. On these facts we are asked to hold that there was a plain violation 
of section 4, and that the bonds are void. There might be cases where the 
facts would very conclusively show that an agreed compensation of 10 per 
cent. for the sale of the bonds was a palpable evasion of such a section, 
but we have no such case before us. \Ve cannot say, as a matter of law, 
that, under the conditions of this contract, there was a violation of section 
4, which forbids a sale of the bonds at less than par." 

In the case of Church v. Hadley, et a!., the board of fund comm1sswners of 
the state of Missouri, 240 Mo. 680, held that under a statute authorizing such 
fund commissioners to issue and sell bonds of the state in the sum of $3,500,000 
for the purpose of erecting a state capitol building, were authorized to pay a com
mission to brokers to dispose of said bonds after they had failed to sell the same 
by their own efforts, and this though the statute authorizing the issuance of said 
bonds provided that the same should be sold for not less than par. The court in 
its opinion in this case which notes and discusses the cases above noted, on this 
question, among other things, says : 

"The question therefore is, can a contract to pay a commission for pro
curing purchasers for these bonds be made by the board? \Ve think so. 
First, it is a conceded fact that the defendants have tried to find purchasers 
and have failed. This might have been expected owing to the exceedingly 
low rate of interest (30 per cent.) which the bonds bear, and owing to the 
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further fact that the members of such board ·are not in position to find pur
chasers, as would be some established brokerage company, with a clientele 
all over the country. Such boards are not usually in touch with the great 
mass of persons who invest in such securities. A large issue of bonds of 
this character might be sold to the clientele of any large brokerage firm, in 
small quantities to each client. Such ·companies have and can find persons 
among their customers who could be easily induced to take one or more of 
such bonds even at a low rate of interest, but this would require work. 
What a brokerage firm could do in this way, the usual board charged with 
the sale of low rate bonds could not do. Again we say that the question is, 
can this board, after having tried to perform the duties imposed upon it 
in the matter of selling these bonds, and after having failed to sell them, 
employ and pay a broker or brokerage firm a stipulated reasonable sum to 
find and procure purchasers who will take these bonds at their face value. 

The power to make such a contract must be gathered from the laws of 
the state. There is no express provision of this law which authorizes the 
making of such contract, but we think the power, under the admitted facts 
herein, is clearly implied. 

* * * * * * * * * * 
The power granted in this law is to sell bonds. The limitation of the 

power is that the actual sale shall not be less than par. The power of 
sale is granted in general terms, in so far as the means of sale is con
cerned. The statute granting the power does not undertake to prescribe 
the means and manner of sale. 

In State ex rei. Clark v. Gates, 67 M. 143, Sherwood, Ch. J., thus 
announces the fixed rule in such cases : 'If there is one principle in the 
law which finds abundant and oft-repeated recognition, it is this: That, 
where an agent is clothed with general powers, the means and measures 
necessary to effectuate the powers granted attend the grant of authority as 
inevitable incidents. Edwards v. Thomas, 66 Mo. 468. Thus, an agent 
employed to get a bill discounted may, unless expressly restricted, indorse 
it in the name of his employer; a broker employed to effect a policy of 
insurance may adjust the loss and do all that is requisite towards such 
adjustment; an agent employed to issue process may receive the debt and 
costs; and, in general, an agent has implied authority to use those means of 
which the principal could not but have forseen the necessity, and therefore 
could not but have intended to authorize (Smith Mercantile Law, 175, 176, 
and cases cited) ; and the same principle which applies to private agents is 
equally applicable in this regard to public ones.' " 

The court in its opinion further says: 

"We do not mean to say that this act would necessarily by implica
tion authorize the board of fund commissioners to resort to extreme meth
ods to sell in the first instance, but what we do mean is that the law im
poses upon them a duty to perform to meet an emergency; that if such 
board exhausts the usual means of exercising the power (as has been done 
in this case), then there is a clearly implied power to make such reason
able contracts for the securing of purchasers as the judgment of such 
board dictates, and in such contracts to provide for the payment of a 
reasonable sum for the aid given in finding and procuring purchasers will
ing to buy such bonds from the board at a price not less than par." 
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In the case of Davis v. The City of San Antonio, decided by the court of 
civil appeals of the state of Texas, and reported in 160 S. \V. Rep. 1161, it was 
held under a special act amending the charter of the city of San Antonio pro
viding that ail bonds shaii net the city not less than their par value, with accrued 
interest to date of payment of the proceeds into the city treasury, no commis
sions, attorney's fees, or other expenses connected with the issuance and sale of 
bonds can be taken from the proceeds, unless the bonds are sold at a premium 
sufficient to pay such expenses; that in the issuance and sale of such bonds the 
city was not precluded from contracting to pay certain expenses incident thereto, 
including commission for the sale thereof, and fees of expert attorneys for an 
opinion as to their validity, out of the general fund. 

The only authority that I have been able to find in this state on the question 
here presented, is the case of Barber v. The Commissioners of Lucas County, 
reported in 7 N. P. Reps. at page 330. In this case it appeared that the county 
commissioners having failed in several attempts to seii court house bonds, entered 
into a contract with a broker whereby they agreed to aiiow him a certain com
mission for the sale of the bonds. 

The court held that although the statute did not expressly authorize the com
missioners to enter into such a contract, yet it appearing that the sale was in the 
best interest of the county, and there being no coiiusion or fraud in the trans
action, an application for an injunction restraining such contract should be refused. 

The authorities above considered, however, have not persuaded me that under 
the accepted law of this state governing boards of county commissioners in the 
exercise of their powers generally, and in the issue of county bonds, a board of 
county commissioners is authorized to employ an agent to negotiate a sale of 
bonds issued by it and procure purchasers therefor, and to compensate such agent 
by way of commission or otherwise, either out of the proceeds of the bond sale or 
out of the general funds of the county. In this connection it will be noted that 
section 2295 General Code authorizing the sale of bonds of this kind at private 
sale when the same have not been sold on advertisement for bids therefor, pro
vides that said bonds may be sold at private sale at not less than their par value 
and accrued interest, and that ail moneys from the principal on the sale of such 
bonds shall be credited to the fund on account of which the bonds are issued and 
sold, and ail moneys from premiums and accrued interest on the sale of such 
bonds shaii be credited to the sinking fund from which said bonds are to be 
redeemed. 

Aside from the case of :Miller v. Park City, 126 Tenn., 427, the decided cases 
are uniform to the effect that under a statute authorizing the sale of bonds at 
par, it is not permissible to pay the purchaser of said bonds out of the proceeds 
of said sale or otherwise, a commission covering the services and expenses of the 
purchaser in the transaction, and this for the reason that such payment in sub
stance and effect amounts to a discount in violation of the law which requires 
said bonds to be sold at par. 

Whelen's App. 108 Pa., 162; 
State of Illinois v. D·elefield, 8 Paige, N. Y., 527; 
Bay City v. State Bank, 193 1\Iich., 533; 
Hunt v. Fossett, 8 Wash., 396; 
"C'hler v. Olymphia, 87 Wash., 1. 

As to this, it may be observed that so far as the net amount received by the 
political subdivision issuing the bonds is concerned, it is not easily seen wherein 
the payment of the commission to an agent is anywise different from the payment 
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of such commission to the purchaser. However this may be, it will be noted that 
the provision of section 2295 General Code requires all of the moneys realized on 
the sale of the county bonds to be covered into the proper funds of the county, 
and this necessarily excludes the idea of any legislative intention that any part of 
the proceeds of said bonds should be paid to an agent for his services in negotiating 
the sale of such bonds. 

Applicable to every aspect of the questions submitted by you, it will be noted 
as a legal principle well settled in this state, 

"that county commissioners in their financial transactions are invested only 
with limited powers, and that they represent the county only in such trans
actions as they may be expressly authorized so to do by statute. The 
authority to act in financial transactions must be clear and distinctly 
granted, and, if such authority is of doubtful import, the doubt is resolved 
against its exercise in all cases where a financial obligation is sought to be 
imposed upon the county." 

State ex rei. v. Menning, 95 0. S. 97, 99. 
Jones, Auditor, v. Commissioners of Lucas County, 57 0. S. 189. 

Moreover, it will be remembered that with respect to some improvements for 
which the board of county commissioners are authorized to issue bonds, such board 
acts in a political capacity only, and as representatives of property owners bene
fited by the improvement without the county having any corporate interest in the 
improvement. See County Commissioners v. Gates, 83 0. S. 19, 30. 

In such cases it would be obviously unjust that the taxpayers of the county at 
large should be charged with the payment of commissions on the sale of bonds, 
the proceeds of .which is to be used for the sole immediate benefit of the property 
owners benefited by the improvement. 

However, I prefer to base the conclusion reached by me that the board of 
county commissioners are not authorized to employ and compensate agents for 
negotiating county bonds, upon the settled principles of law governing the board of 
county commissioners in transactions of a financial nature, and finding nothing 
in the statutes which expressly or by fair import, authorize the county commis
sioners to incur this expense in the sale of county bonds, I am of the opinion that 
such power does not exist. There might be particular instances like that in the 
case of Barber v. The Commissioners of Lucas County, supra, where the circum
stances might be such that a court of equity would not enjoin the employment of 
an agent in the sale of county bonds, but I do not feel that under the present 
state of statutory law, any court in this state would lay down the broad principle 
that as an incident to the county commissioners' right to sell bonds of the county 
at private sale, they in all cases have the right to employ and compensate an 
agent for this purpose, even though in the first instance they may not have been 
able to effect such sale themselves. 

In the consideration of this question, I have not been unmindful of the oppor
tunities for corruption and other manifest dangers that might result from a hold
ing contrary from that here made. My conclusions in the matter, however, rest 
entirely upon what I conceive to be the limitations applicable to the exercise of 
the powers of the county commissioners in this state both with respect to financial 
transactions in general, and with respect to the specific power to sell the bonds of 
the county at private sale. 

The question made by you is therefore answered in the negative with respect 
to both of the bond issues mentioned in your communication. 

Very truly yours, 
JosEPH McGHEE, 

Attome_y-Ge11eral. 
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lll3. 

APPROVAL OF BOXD ISSUE OF CAXTOX---$9,000.00. 

CowMnt:s, OHIO, April 3, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IX RE: Bonds of the city of Canton, Ohio, in the sum of $9,000.00, 
for the purpose of extending the time of payment of certain indebtedness 
which from its limits of taxation said city is 'unable to pay at maturity. 
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I have carefully examined the corrected transcript of the proceedings of the 
city council and other officers of the city of Canton, Ohio, relating to the above 
bond issue, and find said proceedings to be in conformity with the provisions of 
the General Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers, constitute valid and subsisting 
obligations of the city of Canton, Ohio, to be paid according to the terms therein 
specified. 

:t\ o bond form of the proposed bonds covering said issue was forwarded with 
said transcript, and I am accordingly holding the transcript until receipt of bond 
form. Very truly yours, 

1114. 

JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF CAXTOX-$10,000.00. 

CoLUMBUS, OHIO, April 3, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IX RE: Bonds of the city of Canton, Ohio, in the sum of $10,000.00, 
for the purchase and installation of meters for use in the waterworks de
partment of said city. 

I have carefully examined the corrected transcript of the proceedings of the 
city council and other officers of the city of Canton, Ohio, relating to the above 
bond issue, and find said proceedings to be in conformity with the provisions of 
the General Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers, constitute valid and subsisting 
obligations of the city of Canton, Ohio, to be paid according to the terms therein 
specified. 

X o bond form of the proposed bonds covering said issue was forwarded with 
said transcript, and I am accordingly holding the transcript until receipt of bond 
form. Very truly yours, 

JosEPH McGHEE, 

Attorney-General. 
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1115. 

APPROVAL OF BOXD ISSUE OF CAXT0~-$20:000.00. 

CoLUMBUS, OHIO, April 3, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of the city of Canton, Ohio, in the sum of $20,000.00, 
for the purpose of extending and improving the waterworks system of 
said city. 

I haveJ carefully examined the corrected transcript of the proceedings of the city 
council and other officers of the city of Canton, Ohio, relating to the above bond 
issue, and find said proceedings to be in conformity to the provisions of the Gen
eral Code of Ohio relative to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers, constitute valid and subsisting 
obligations of the city of Canton, Ohio, to be paid according to the terms therein 
specified. 

No bond form of the proposed bonds covering said issue was forwarded with 
said transcript, and I am accordingly holding the transcript until receipt of bond 
form. 

Very truly yours, 
JoSEPH l\IcGHEE, 

A ttonzey-General. 

1116. 

COUXTY CO~D.IISSIO:-JERS HAVE XO AUTHORITY TO EXTEXD TDIE 
FOR PERFORMAXCE OF COXTRACT FOR COXSTRUCTIOX OF 
HIGHWAY TO A DAY CERTAIX-RIGHTS OF CO:\DIISSIOXERS 
AND SURETIES 0~ CONTRACTOR'S BOND WHEX COXTRACTOR 
IS PERMITTED TO CONTIXUE ROAD WORK AFTER TD-IE FOR 
PERFORMANCE HAS EXPIRED-CO~Il\IISSIOXERS ::\IA Y NOT RE
LEASE SURETY 0~ BOND. 

1. In those cases wherein a contractor for the construction of a highway has 
failed to Perform the work within the time specified in the contract, the county· 
commissioners have no authority to extend the time to a day certain uoitlzin which. 
the work may be completed. 

2. The county commissioners might suffer or penuit the contractor to proceed 
with the work after the day specified in the contract for completion, but this would 
11ot prevent the county commissioners or the sureties on the bond from asserting 
their rights under the contract, and hence under such conditions the sureties 011 the 
bond would not be released. 

3. There is no authority in law by which the county commissioners may release 
the sureties on a bond give11 under the contract for a road improvement and compel 
the contractor to give a new or additional bond. 
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CoLl:MBCS, OHIO, April 3, 1918. 

Ho:s-. GEORGE S. MAY, Prosecuting Attorney, Napoleon, Ohio. 

DEAR SIR :-I have your communication of March 16, 1918, which reads as 
follows: 

"On October 30, 1916, one William Creager, as principal, with three 
sureties, entered into a contractor's bond conditioned for the completion of 
a certain road improvement on or before the first day of September, 1917. 

Owing to the impossibility of securing material, the terms of said con
tract could not be complied with, either by the contractor himself or by 
force account. Xo action was taken on said bond and nothing was done 
by the commissioners in reference to said road improvement until within 
the last few weeks, when for good cause shown said commissioners ex
tended the time for the completion of said road. 

Under the above conditions, does such extension operate to relieve the 
bondsmen or can the county commissioners legally release them and require 
the contractor to give new sureties? 

This condition applies to a number of roads in this co~;nty where the 
contractors are personally not responsible, and as said contracts under pres
ent conditions are not profitable, every effort possible will be made to get 
from under." 

Your supplemental communication 1under date of ~larch 21, 1918, reads as fol
lows: 

"Having reference to your letter of March 18, 1918, I enclose herewith 
copy of the contract and bond in the case referred to. Upon the extension 
of the time by the commissioners, notice was sent to the sureties of such 
extension and while I am of the opinion that the consent of the sureties be 
obtained in writing before any extension is made, still it has occurred to 
me that if the sureties simply acquiesce in the extension and say nothing, 
they might be estopped to deny their liability on said bond." 

The facts upon which' you desire my opinion are as follows: On October 30, 
1916, your county commissioners let a contract for a certain road improvement to 
be completed on the first day of September, 1917. The construction of said improve
ment not having been completed, owing to certain circumstances, your county corn
missioners some few weeks since, upon good cause shown, extended the time for 
the completion of the improvement to some future date, not specifically set out in 
your communications. 

The sureties upon the bond given in connection with said contract did not 
give their consent to said extension of time, but the county commissioners after so 
extending the time gave notice to the sureties on the bond. The sureties, however, 
did not make any reply or take any steps relative to said notice. 

The contract entered into by and between your county commissioners and 
William Creager, for the construction of said improvement, did not contain any 
provision reserving the right to the county commissioners to extend the time for 
the completion of this improvement. Said contract contains this provision: 

"He further agrees to complete the. same on or before the first day of 
September, A. D. 1917." 
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Under these facts you ask my opm10n upon the following questions of law: 
• 1. Does such extension of time operate to relieve the bondsmen? 

2. Can the county commissioners legally release the original bondsmen and 
require the contractor to give new sureties? 

In answer to your first question it can be said that the bond is given in refer
ence to the terms and conditions of the contract under which the bond is given. 
The sureties are liable under the terms and conditions found in the contract upon 
which the bond is bas.ed. In other words, the contract virtually becomes a part of 
the conditions under which the sureties on the bond may become liable. 

Hence any change in the terms and conditions of the contract, without the con
sent of the sureties, will release the sureties from,their obligation under the bond. 
If the conditions are changed by the county commissioners, there is practically a 
new contract entered into, embodying the terms and conditions of the old contract, 
together with the new terms and conditions. To this new contract the surety would 
in no sense be a party and therefore.-· is not bound under the bond which he gave 
in reference to the contract as it formerly existed. It is universally held by the 
courts that the extension of the time within which a contract or agreement is to be 
completed is such a modification of the contract that the surety upon the bond is 
thereby discharged. 

In 32 Cyc. 1991, the principle of law is stated as follows: 

"The rule is well settled that if a creditor or obligee, by a valid and 
binding agreement, without the assent of a surety, give further time for pay
ment or performance to the principal debtor, the surety will be discharged.", 

In Ide v. Churchill et al., 14 0. S. 372, we find the following in the fifth branch 
of the syllabus: 

"Any material alteration of the terms of the agreement to which the 
surety acceded, made by a valid agreement between the principal parties, 
without his consent, will work his entire discharge, from all liability; * *." 

In the opinion on p. 387 the court lays down the following : 

"\Vhere the agreement to which the surety acceded has been changed, 
his obligation is annihilated and gone, and there is no power, either in 
courts of law or equity, to revive it against him, or to make him a party to 
the substituted agreement concluded between the principal parties; and in 
such cases, his entire discharge necessarily ensues." 

In Fawcett et al. v. Freshwater, 31 0. S. 367, the syllabus reads: 

"An agreement between the payee and principal of a note, for the ex
tension of the time of its payment for a fixed and definite period, in consid
eration of the same rate oCinterest as that named in the note, is valid, 
without the payment of the interest in advance, and, if made without the 
knowledge of the sureties, will discharge them." 

vVhile this decision was rendered relative to the extension of time of pay
ment of a promissory note, yet the principle therein stated would apply to the kind 
of a contract under consideration. Before the above principle of law will obtain, 
however, the extension of time must not be general or indefinite, but must be for 
some definite period of time; that is, the time within which the contract was 
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originally to be completed must be extended to some definite and fixed time set 
out in the supplemental agreement entered into between the principals. This I 
understand was done in the action taken by your county commissioners. 

Further, there must be a consideration for the extension of time, in order to 
make the extension legal and binding upon both parties; otherwise the above prin
ciple of law would not obtain. You state in your communication that the com
missioners, "for good cause shown," extended the time for the completion of said 
road. In my opinion it is very doubtful whether the courts would consider this to 
be a consideration for the extension of the time for the completion of the contract. 

Such is the general statement of law which applies to the matter under con
sideration. There is left one most important question to be considered, and that is 
whether the agreement to extend the time within which the contract might be com
pleted is a legal one. It will be noted that Cyc., in laying down the principle of 
law which controls, states that it must be a valid and binding agreement. 

In Ide v. Churchill, et al., supra, the court was careful to state the proposition 
as follows: 

"Any material alteration of the terms of the agreement to which the 
surety acceded. made by a valid agreement between the principal parties, 
without his consent; will work his entire discharge from all liability." 

The important question, therefore, which remains to be considered is this, had 
the county commissioners any authority, after the contractor had forfeited the con
tract by failure to complete the work within the time therein specified, to extend 
the time of completion of the work? If they had no authority so to do, then their 
extension of time amounts to nothing and works no injury whatever to the sureties 
on the bond of the contractor. 

In 11 Cyc. 486 the following proposition relative to this matter is laid down: 

"\Vhere a contract with a county has been forfeited because not com
pleted within the time stipulated therein, the county board of supervisors 
c-annot Pxtenrl the time for pPrformanre and thus revive ancl valinate a dearl 
contract." 

In Fanning v. Schammel et al., 68 Calif. 428, the court said: 

"The contract under which the work was done required its completion 
within sixty days. The work was not completed within the time, and sub
sequently the board of supervisors of the city and county extended the time 
for its completion. HELD: That upon the failure to complete the work 
within the time required, the contract expired and the board of supervisors 
had no jurisdiction to revive or validate it." 

In the opinion the court added to this quoted principle the following: 

''The order of extension was therefore unauthorized and void." 

In 10 Pac. Rep. 395, there is a case reported, in which the following principle 
is laid down : 

"The board of supervisors of the city and county of San Francisco 
cannot, after the expiration of the time for the completion of street work 
under a contract, extend the time; and any attempt to do so, or to validate 
an assessment for such work in pursuance of an extension of time is void." 
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To the same effect, is the case of Beveridge v. Livingstone, 54 Calif. 54. It 
must be stated, however, that the decisions of the California courts were based 
upon a statute which read as follows (p. 56) : 

"But should the said contractor or the property owners fail to prosecute 
the same diligently or continuously, in the judgment of said superintendent 
of public streets, highways and squares, or to complete it within the time 
prescribed in the contract, or within such extended time, then it shall be 
the d~tty of said superintendent of public streets, highways and squares to 
report the same to the board of supervisors, who shall, without further 
petition on behalf of the property owners, order the clerk of the board of 
supervisors to advertise for bids, as in the first instance, and relet the·'. 
contract in the 11lOill!er hereinbefore provided." 

But it is my opinion that the same principle would apply in the matter under 
consideration. The California courts held ·that when the contract was not com
pleted within the time provided for, the provisions of the above quoted statute 
should then be followed. Under the same reasoning it is my view that w4en the 
contract is not completed within the time provided for therein, then the county 
commissioners cannot revive the same by extending the time to a date further than 
that provided for in the contract, but they would have authority to assert their 
rights in law at any time after the expiration of ·,the time provided in the contract. 

If this theory be correct, and I believe it is, the county commissioners had no 
authority in law to enter into the agreement to extend the time for the compeltion 
of the work, and hence their agreement is void. If their agreement to extend the 
time 'is void, the sureties on the bond were not injured, in that they could asseh 
their rights at any time and would not be compelled to wait until the expiration of 
the time to which the completion of the work was extended. 

The case of Ampt v. Cincinnati, 6 0. N. P. 208, is somewhat in point. In the 
syllabus the court held : 

"~Iodifications of a contract made as provided by law, and not substan
tially affecting the general purpose and operation of the old contract, can 
be made and will be lawful." 

In the opinion on p. 214 the court said: 

"A modification is a change or an alteration which introduces new ele
ments into the details or cancels some of them, but leaves the general pur
pose and effect of the subject-matter intact. It is such change in a con
tract as leaves the original thing in operation, so far as its general pur
pose and effect are concerned. It must not make any substan
tially new engagement from the old one. Therefore, so long 
as the modifications are made as provided by law, and the changes thus 
entered into do not substantially affect the general purpose and operation of 
the old contract, then such modification could be made. and would be law
ful. In this case the court is of the opinion that the modifications and 
alterations contemplated do not change the general purpose and effect of 
the original contract, and such modifications or alterations as the petition 
sets forth the commissioners are about to enter upon, it seems to the court 
can lawfully remain, whenever it becomes necessary in the opinion of the 
commissioners in the progress of their work to make such alterations or 
modifications in the contract." 



ATTORXEY -GEXERAL. 511 

Using the argument in the above case, it is my opm10n that the moditication 
and alteration attempttd to be made by your county commissioners did change the 
general purpose and effect of the original contract, for the reason that by doing so 
they set aside a contract in reference to which a good and sufficient bond for the 
faithful performance of the same had been given, and entered into practically 
another contract for which no bond whatever was given. This case was affirmed 
by the supreme court and hence is entitled to weight and respect. 

To be sure, in arriving at the conclusion herein reached, I am not holding that a 
contractor would be compelled to finish the work upon the exact day set forth in 
the contract. If neither the sureties on the bond nor the county commissioners 
made a move relative to the matter, the contractor could proceed in carrying on 
the work after the date so provided. This the contractor could do in the present 
case, but the sureties on the bond or the county commissioners would have author
ity at any time to assert their rights under the law. Hence the mere fact that the 
county commissioners suffered or permitted the contractor to proceed with the 
work after the time limit provided in the contract, would not release the sureties 
on the bond; while on the other hand, if the time within which the work was to be 
completed under the contract could be legally extended by the county commission
ers, both the county commissioners and the sureties would be prevented from assert
ing their rights until the new time limit had expired, and thus an entirely new 
condition would be inserted in the contract. In such a case, unless the sureties on 
the bond gave their consent to said extension of time, they could set up as a 
defense, in reference to their obligation under the bond, that the contract had been 
modified and that they were prevented from asserting their rights under the bond 
to a date beyond that to which they had agreed to be responsible, and for that 
reason ask to be released from their obligations under the bond. 

Hence answering your question specifically, it is my opinion that your county 
commissioners have no authority in law, after the time had expired within which 
the contract was to be completed, to extend the time, within which the work should 
be completed, to some future date, and that such attempted extension of time is 
void and of no effect, and that the sureties on the bond given in reference to the 
original contract are stiil bound, for the reason that they at any time might assert 
their rights under the Jaw as against the contractor for whom they became bound. 

Notwithstanding the fact that your county commissioners had no authority to 
enter into a valid agreement for the extension of the time to a day certain, yet 
they might suffer or permit the contractor to proceed with the work, even though 
the day on which the work was to be completed has passed. This will not release 
the sureties on the bond, for the reason that it does not prevent them from assert
ing their rights under the law at any time they may see fit so to do. 

Your second question is as to whether the county commissioners could release 
the present bondsmen and require the contractor to give new sureties. 

There is no provision of law with which I am familiar, that would compel a 
contractor to give a new bond, with new sureties thereon. The law provides for 
the entering into of a bond before the contract is let, but when this is done the law 
seems to be fully complied with and there is no further provision made relative to 
an additional, supplemental or new bond. 

My predecessor, Hon. Edward C. Turner, in an opinion rendered to Hon. 
Clinton Cowen, state highway commissioner, on August 9, 1916, and found in Vol. 
II, Opinions of the Attorney-General for 1916, p. 1346, had this question under 
consideration. :O.Ir. Turner laid down the following proposition (p. 1348) : 

"There is no provision in either section, either requiring or authorizing 
the taking of an additional or supplementary bond in case the surety on 



512 OPINIONS 

the original bond should, subsequent to the execution of such bond, become 
insolvent or the affairs of a surety company signing such bond be thereafter 
placed in the hands of a receiver. Not only is this true but it is also true 
that no method exists by which a contractor could be forced to give an 
additional or supplementary bond." 

While the above language was used in reference to the highway act as it 
applied to- the state, yet the same could be made to apply to a county in the im
provement of highways, and I am of the opinion that the principle stated by my 
predecessor is correct and that there is no provision of law which would compel 
a contractor to give a new, additional or supplementary bond. Of course, as 
stated by my predecessor, a contractor who had a good contract might be willing 
to give an additional bond, and might do so without raising any question, but a 
contractor who has an unprofitable contract and is looking for some means by 
which he could escape the obligations of the same, would simply refuse to give an 
additional bond, and as before stated, there is no principle of law which would 
compel him so to do. 

Hence answering your. second question specifically, it is my opinion that there 
is no provision of law authorizing the county commissioners to cancel a contract 
bond given in reference to the improvement of the highways of the county and 
requiring the contractor to give a new bond. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gmeral. 

1117. 

HIGHWAY IMPROVEMENT-RIGHTS OF LOWEST AND BEST BIDDER. 

A contractor who presents the lowest and best bid for the improvement of a 
highway has the right to assume that he will be awarded the contract within a• 
reasonable time, but in order to take advantage of this principle, he must assert 
his rights within a reasonable time or he will be estopped from raising any ques~ 
tion in refermce thereto. 

The question as to whether the final resolutions, under the facts set out in the 
opinion, are legal or not, is not passed upon, for the reason that a former attorney
general passed upon the legality of the same and held them to be legal. 

CoLUMBUs, OHIO, April 3, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of l\Iarch 6, 1918, in which you set out 

copy of letter received by you from C. H. Duncan, counsel for the Jones Construc
tion Company, and ask my opinion in reference to the validity of a contract en
tered into by and between the Jones Construction Company and the state of Ohio, 
for the construction of section "R," Cleveland-East Liverpool road, Columbiana 
county. On account of the length of your communication I shall not quote the 
same in full, but from it I gather the following to be the important facts relative 
to which it must be determined whether the contract is Yalid or not: 
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1. On April 14, 1916, ad\·ertisement for bids was prepared by your 
department and forwarded to the Ohio Patriot and the Buckeye State for 
insertion. 

2. On April 28, 1916, bids were opened by the state highway com-
missioner and it was found that there were three bids, viz.: 

J. C. Devine CompanY------------------------------------- $32,9i'5 00 
The Jones Construction Co-------------------------------- 32,900 00 
The Public Contracting Co--------------------------------- 32,750 00 
3. On September 28, 1916, a contract was finally entered into by and 

between the state highway commissioner, on the part of the state of Ohio, 
and the Jones Construction Company, upon its bid, which contract was 
forwarded to the said Jones Construction Company. 

4. On April 24, 1916, final resolutions were duly pas~ed by the county 
commissioners of Columbiana county, in which they agreed to assume a 
certain part of the cost and expense of said improvement. 

5. On July 17, 1916, the county auditor of Columbiana county tiled 
his certificate with the county commissioners, certifying that the money 
was in the treasury, or in process of collection, necessary to enable the 
county commissioners to take care of the obligation assumed by them in 
said final resolutions. 

6. Your communication shows that it was not until some months after 
the bids were opened that you determined the Jones Construction Company 
to be the lowest and best bidder. 
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Upon these facts the following questions of law are raised, on account of which 
it is contended by counsel for the Jones Construction Co. that the contract ought 
to be declared void and the said company released from the performance of the 
obligation of the same: 

1. That an unreasonable length of time intervened between the open
ing of bids on April 28, 1916, and the awarding of the contract to the Jones 
Construction Co. on September 2R, 191fi. 

2. That the filing of the county auditor's certificate with the county 
commissioners on July 17, 1916, while the final resolutions of the county 
commissioners were adopted on April 24, 1916, is not in accordance with 
the provisions of section 5660 G. C. 

You will note these two questions of law m their order as applied to the facts 
herein set out. 

The Jones Construction Co. bases its claim, that its contract ought to be de
clared void, mainly upon opinion Xo. 258 rendered by this department on ~fay 11, 
1917, to the state highway department. In that opinion I advised you that a con
tract entered into by you with Rinehart Brothers could not be enforced again't 
them and based my opinion upon two grounds, viz., that an unreasonable length\ 
of time had elapsed between the opening of the bids and the letting of the con
tract and, further, that the final resolution of the county commissioners was en
tered into something like three months before the filing of a certificate by the 
county auditor to the effect that the money was in the treasury necessary to take 
care of the obligation assumed. 

'Vhile the length of time elapsing between the adoption of the final resolution 
and the filing of the certificate by the county auditor is about the same in the Jones· 
Construction Co. contract as it was in the Rinehart Brothers' contract, however, 
there is a vast difference between the facts in the Rinehart Brothers matter and 

lo-Yol. 1-A. G. 
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that now under consideration. Rinehart Brothers repeatedly complained to the 
state highway department, before and after the letting of the contract. They wrote 
to the state highway commissioner, asking for permission to begin the construc
tion of the improvement on account of the fact that labor and material were greatly 
enhancing in price. After they were awarded the contract, they again took the 
matter up with the state highway department, with a view to being granted relief 
owing to the length of time that had elapsed between the opening of the bids and 
the awarding of the contract; while in the matter now before us the Jones Con
struction Co. never complained to the s.tate highway commissioner, either before 
or after the letting of the contract. From this fact alone I am of the opinion that 
the Jones Construction Co. would be estopped at this late date from raising any 
question as to the length of time which elapsed between the opening of the bids 
and the granting of the contract. If it desired to take advantage of that fact, it 
should have been done either before it was awarded the contract or very soon 
thereafter. 

The Jones Construction Co. claims that it received no notice until recently 
from the state highway commissioner to proceed with the work. It needed no 
notice. It had signed a contract and this contract was signed by the state highway 
commissioner and forwarded to it. Said company held it during all the months 
after the receipt of the same and had authority to proceed at any time with the 
work; hence it needed no further notice from the state highway commissioner to 
proceed. 

It is also claimed by the Jones Construction Co. that at one time it notified 
the county commissioners of Columbiana county that it would not proceed with 
the improvement. The county commissioners had nothing whatever to do with 
the contract. They had nothing to do with the forfeiting of the contract. Notice 
given to them would have no force or effect upon the state highway commissioner 
relative to his rights under the contract for and on behalf of the state. So I do 
not think the first point is well taken. 

\Ve come now to the second question that is raised, viz., that this contract is 
\·oid because of the fact that the county commissioners entered into an agreement 
with the state highway commissioner to assume a certain part of the cost and 
expense of the improvement on April 24, 1916, while the county auditor did not 
file his certificate to the effect that sufficient money was in the treasury to take 
care of the obligation so entered into by the county commissioners until July 17, 
1916. 

The theory upon which the Jones Construction Co. claims that its contract with 
the state is void is this, viz., that before a contract is entered into by and between 
the state of Ohio with a contractor final resolutions must be adopted by the county 
commissioners in which they agree to assume a certain part of the cost and ex
pense of the improvement. Thus, the contract is virtually based upon the final 
resolution of the county commissioners and if the final resolution of the county 
commissioners is void, then the contract based upon said final resolution would 
likewise be void. This theory is based upon the provisions of section 1218 G. C., 
which reads in part as follows: 

"Xo contract shall be let by the state highway comnuss10ner in a case 
where the county commissioners or township trustees are to contribute a 
part of the cost of said improvement, unless the county commissioners of 
the county in which the improvement is located shall have made a written 
agreement to assume in the first instance that part of the cost and ex
pense of said improvement over and above the amount to be paid by the 
state. Where the application for said improvement has been made by the 
township trustees, then such agreement shall be entered into between the 
state highway commissioner and the township trustees. * * *" 
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In this case the tina! resolution was entered into by the county commissioners 
of Columbiana county and was filed with the ,tate highway commissioner before 
he entered into the contract with the Jones Construction Co. 

It will further he noted that section 1218 provides that: 

"Such agreement shall be tilL·d in the office of the state highway com
missioner with the approYal of the attorney-general endorsed thereon as to 
its form and legality." 

\\'ith reference to the action of the attorney-general upon this final resolu
tion I desire to caii your attention to an opinion rendered b;y my predecessor, Hon. 
Edward C. Turner, to the state highway commissioner on July 25, 1916 (opinions 
of the attorney-general fur 1916, VoL II, p. 1282). ln reference to this opinion, 
one of the final resolutions, appro\·ed as being correct in form and legal, is as fol
lows: 

"Columbiana county-Sec. 'R,' Cleveland-East Liverpool road, petition 
Xo. 2193, I. C. H. 12." 

This is the same road in reference to which the Jones Construction Company, 
through its attorney, ::\Ir. Charles H. Duncan, now asks its contract to be forfeited. 
Tt is to be noted that ::\lr. Duncan, who was formerly in the attorney-general's de
partment, wrote the opinion holding that the final resolutions of the county com
missioners of Columbiana county were legal, and that my predecessor agreed with 
the opinion as written and held said final resolutions to be correct in form and 
legal. Upon this finding of my predecessor you proceeded to enter into the con
tract with the Jones Construction Company for the completion of said highway. 

Inasmuch as ::\lr. Duncan at one time held the final resolutions to be legal, 
and my predecessor agreed with him to the effect that the same were legal, and 
you proceeded to let the contract because of the fact that the said final resolutions 
were approved by my predecessor, I do not feel that I should open up the question 
of the 1Pgality of said resolution,; at this late Jate and hoid the contract based 
upon said resolutions to he iiiegal. 

Hence, based upon the opinion written by ::\lr. Duncan and approved by my 
predecessor, it is my view that I should not pass upon the legality of the contract 
entered into by and between the Jones Construction Company and yourscl f, and 
that you should proceed to carry out its terms according to law. 

Very truly yours, 
JOSEPH McGHEE, 

Attonte:J•-General. 
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1118. 

APPROVAL OF ARTICLES OF IXCORPORATIOX OF THE BUCKEYE; 
::\IUTUAL HEALTH ASSOCIATIOX. 

CoLnrst:s, OHio, April 5, 1918. 

Hox. \VILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have carefully examined the articles of incorporation of the 
Buckeye :!\Iutual Health Association submitted to me under date of April 6, 1918, 
and not finding said articles with respect to the purposes of said association to be 
contrary to the constitution and laws of the United States or of the state of Ohio, 
but finding the same to be in conformity with the provisions of sections 9445 et seq. 
of the General Code, and said articles to be otherwise executed in conformity to 
the provisions of the· General Code relating to the incorporation of associations 
of this kind, the same are hereby approved. 

1119. 

Yours very truly, 

JosEPH :McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD DfPROVE::\IENT IX 
LORAIN AND MEDIX A COUXTIES. 

Cow:o.mc;s, OHio, April 5, 1918. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your communication of April 2, 1918, in which 
you enclose for my approval final resolutions for the following improvements: 

Medina-Elyria Road-I. C. H. Xo. 314, Sec. "0-1," Lorain county, 
types "A" and "B." 

Ashland-Medina Road-I. C. H. X o. 139, Sec. "R," :\>!edina county, 
types "A" and "B." 

I have carefully examined said final resolutions, find them correct in form 
and legal and am therefore returning the same to you with my approval endorsed 
thereon, in accordance with the provisions of section 1218 G. C. 

Very truly yours, 

JOSEPH McGHEE, 

Attorney-General. 
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1120. 

RIGHTS OF PREFERRED STOCKHOLDERS UNDER SECTIOX 8671 G. C. 
CANXOT BE LI~IITED BY ARTICLES OF INCORPORATIOX. 

A corporation is witlzuut authorit;y to include in its articles of incorporation, 
by amendment or otherwise, any stipulation limiti11g the rights of preferred stock
holders wzder sectioll 8671 of the Gellcral Code. 

CoLt:MBt:s, OHio, April 5, 1918. 

Hox. \VILLIAM D. FeLTON, Secretary of State, Columbus, Ohio. 
DEAR Sm :-I have given careful consideration to the letter addressed to you 

by l\Ir. C. C. ~Iiddleswart, attorney at law, l\Iarietta, Ohio, and by you submitted 
to me with a request for my official advise in the premises. The question submitted 
by l\Ir. ~Iiddleswart is as follows: 

"l\:Iay a private corporation insert in its articles of incorporation, by 
proper procedure, a provision to the effect that the holders of the preferred 
stock which it is authorized to issue shall have the same right to participate 
in the assets of the corporation in case of its dissolution or insolvency as 
the common stockholders; and if this may not otherwise be done might 
it be authorized upon the stipulation that a recital to this effect should be 
placed upon each certificate of preferred stock?" 

This inquiry involves consideration of the following provisions of the General 
Code: 

"Sec. 8671. On the insolvency or dissolution of a corporation, the 
holders of preferred stock shall be entitled to receive from the assets re
maining after paying its liabilities, the full payment of its par value, be
fore anything i~ p11id to the common stock." 

Section 8669 of the General Code as amended 107 0. L., 411: 

"A corporation issuing both common and preferred stock may create 
designations, preferences, and voting powers, or restructions or qualifica
tions thereof, in the certificate of incorporation, and if desired, preferred 
stock may be made subject to redemption at not less than par. at a fixed 
time and price, to he expressed in the stock certificates thereof. * * *" 

Although one of the sections which I have quoted has been recently amended, 
the quotations which I have made have been a part of the law of this state since 
1902, when both pre,ent sections were enacted as parts of section 3235a Revised 
Statutes. The full subject-matter of the section as it was then passed need not 
be quoted, but certain of the other provisions thereof may appropriately be con
sidered in connection with the question now asked: 

"Sec. 8668. \Yhen the capital stock is to be both common and pre
ferred, it may be provided in the articles of incorporation that the holders 
of the preferred stock shall be entitled to * * * dividends of not more 
than eight per cent, * * * out of the surplus profits of the company 
each year in preference to all other stockholders. Such dividends also may 
be made cumulative." 
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"Sec. 8670. lipon the insolvency of the corporation no holder of pre
ferred stock shall be liable for its debts until after the remedy against the 
common stockholders upon their liability, as provided by law, has been ex
hausted, and then only for such amount as remains unpaid. Such liability 
in no event shall exceed that fixed by law for the common stock of such 
corporation." 

It will be obsen·ed that the designations, preferences and voting powers or 
restrictions and qualifications thereof which a corporation issuing both common 
and preferred stock may create with respect to the preferred stock are to be ex
pressed in the certificate of incorporation, and are not required to be expressed 
on the face of the stock certificate. 

So far as the mere question of power is concerned. and regarding it as a mat
ter between the corporation and the state, it would seem at the outset therefore 
that no recital on the face of a certificate of stock would be efficacious to enable 
a corporation to create a restriction or preference which it could not provide for 
without such recital; in other words, that whate\·er the answer to the question 
might be it would not be affected in any way either by placing anything on the'· 
certificates of stock which was not required to be placed there, or by providing in 
the articles of incorporation that certain recitals not required to be placed on the 
face of the certificates of stock should be placed there. In this view of the ques
tion the legal problem is narrowed to the following statement: 

May a corporation under the power to create "restrictions or qualifica
tions of preferences" restrict or qualify the preference gi\·en to the holders 
of preferred stock in the event of insolvency or dissolution by sections 8670 
and 8671 of the General Code, or are the latter preferences regarded as 
absolute and not subject to the restrictions and qualifications authorized to 
be made by section 8671 ? 

Preliminary to this question there arises, of course, the question as to the 
modifying effect of the phrase "or restrictions or qualifications thereof" as found 
in section 8669 General Code. Does this phrase modify the immediately preceding 
phrase "voting powers" only, or does it also extend to the word ''preferences"? 
This question is not free from doubt. There is no authority whatsoever in this 
state on the subject. I incline to the view that the phrase modities all substantives 
and nouns which precede it and are capable of modification. This point, however, 
is not conclusive, because though it be admitted that the phrase ''or restrictions or 
qualifications thereof" modifies the word "preferences," yet it appears upon careful 
examination of the provision that the power to create restrictions and qualifications 
is limited in this respect at least to restrictions and qualifications of such preferences 
as the corporation may by its own action in framing its certificate of incorporation 
create. In other words. a corporation may create preferences and it may restrict 
and qualify those which it creates, but so far as this section is concerned no power 
is given to restrict or qualify the preferences which the law gives to preferred 
stock. 

If these conclusions are correct then it would follow that a corporation could 
not in its articles of incorporation modify or "restrict or qualify" the preferences 
which flow from the law itself as expressed in sections 8670 and 8671 of the General 
Code. This result is reached by taking the statutes as we find them, and it applies 
only to the question which is raised when the corporation seeks to file articles of 
incorporation or amendments thereof in the office of the secretary of state. 

This conclusion having been reached I would be of the opinion further that 
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the right of a corporation to put such a stipulation into its articles of incorporation 
could not be enlarged by adding to the stipulation a further provision to the effect 
that the restriction in question is to be put on the face of the certificates of 
stock. 

For the reasons which I have expressed I advise you that a corporation is 
without authority to include in its articles of incorporation, by amendment or 
otherwise, any stipulation limiting the rights of preferred stockholders under sec
tion 8671 of the General Code. 

1121. 

Yours very truly, 
JoSEPH -:\IcGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF GALLI.'\ COUXTY-$40,000.00. 

CoLt:MBl.'S, Omo, April 5, 1918. 

!1ldustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re: Bonds of Gallia county, Ohio, in the sum of $40,000 for the pur
pose of refunding certain turnpike bonded indebtedness in like amount, 
which said county is unable to pay at maturity. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners relating to the above bond issue and find said pro
ceedings to be in conformity to the provisions of the General Code of Ohio relating 
to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when executed by the proper officers of the county and delivered, constitute 
valid and subsisting obligations of Gallia county, Ohio, to be paid according to the 
terms thereof. 

Very truly yours, 
JosEPH -:\IcGHEE, 

Attomey-Ge11eral. 
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1122. 

TITLE GUARANTEE AND TRUST CO~IPANY, HOW OPERATIONS OF 
SAID CO~IP ANY LD.IITED. 

Section 9853 G. C. limits the operation of a title guara11tee alld trust company 
to one county in the state, which must be designated in its application for a char.,
ter, but such compauies may issue policies of title insurmzce on real estate locatedt 
in other counties of the state, provided an additional deposit of $50,000 is made, 
as provided by law, for each additional couuty in which such compa~~y desires to· 
issue policies of .title insurance. 

CoLUMBUS, OHio, April 6, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SrR:-0. E. Hawk & Company, of Youngstown, Ohio, has asked a ques
tion relative to section 9853 of the General Code, which pertains to title guarantee 
and trust companies, which seems to me to be of sufficient importance· to merit an 
opinion thereon addressed to you, and I am accordingly addressing an opinion to 
you on the subject submitted, this department having held in Opinion No. 628, 
rendered December, 1913, by Hon. Timothy S .. Hogan, attorney-general (Attorney
General's Report for said year, page 164), that the auditor of state had jurisdiction 
over the examination of title guarantee and trust companies. 

The question submitted by 0. E. Hawk & Company is as follows: 

"In the laws governing title guarantee and trust companies, section Xo. 
9853 it states that a deposit of $50,000 is required to be made with the treas
urer of state, for each county in which the company proposes to operate--:J 
assume that the section means every county in which titles are guaranteed, 
and not every county in which parties may live who hold said guarantees 
or insurance policies. That is to say, if a title guarantee and trust com
pany should form in Youngstown and would guarantee the titles to a 
property and payment of the principal and interest of a mortgage on the 
same property, which is located in :\Iahoning county, and a person living in 
Trumbull county should own said mortgage and insurance policy, I as
sume that there would not have to he another $50,000 deposited with the 
treasurer of state on account of the holder living in Trumbull county. 

The law means I suppose, that there shall be $50,000 deposited for each 
county in which a company guarantees or insures the titles to property 
located in that county, and not for every county in which a holder of a 
guarantee of titles, or a holder of a guarantee of the principal or interest 
of a mortgage lives." 

Section 9850 specifies the powers· of title and guarantee and trust companies 
and is as follows: 

"Sec. 9850. A title guarantee and trust company may prepare and fur
nish abstracts and certificates of title to real estate, bonds, mortgages and 
other sPc-urities. and guarantee such titles, the validity and due execution 
of such securities, and the performance of contracts incident thereto, 
make loans for itself or as agent or trustee for others, and guarantee the 
collection of interest and principal of such loans ; take charge of and sell, 
mortgage, rent or otherwise dispose of real estate for others, and perform 
all the duties of an agent relative to property needed or otherwise entrusted 
to it." 
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Section 9851 prm·ides for the depo,it hy such company, with the treasurer of 
state, and is as follows: 

"Sec. 9851. Xo such company shall do business until its capital stock 
amounts to at least one hundred thousand dollars fully paid up, and until 
it has deposited with the treasurer of state fifty thousand dollars in securi
ties permitted by sections ninety-five hundred and eighteen and ninety-five 
hundred ancl nineteen. Except such deposit, the capital shall be invested 
as the board of clirectors ·of such company prescribes." 

Section 9852 provides how the deposit should be held by the treasurer of state 
and the next section itself fully answers the inquiry submitted, it reads: 

"Sec. 9853. Any company so organized shall be limited in its opera
tion to only one county in this state, which shall be designated in its appli
cation for a charter, except that if it desires to issue its policies of title in
surance in more than one county it may issue them in such other county or 
counties upon depositing with the treasurer of state an additional sum of 
fifty thousand dollars in securities as above provided, for each additional 
county in which it proposes to operate." 

It seems to me that the language of this section requires no construction. 
Section 9850 quoted above, states the powers of these companies, that is what 
b~siness they can transact, in short, the operations in which they may engage, and 
section 9853 plainly states that such operation must be limited to only one county 
in the state, with one exception, namely, it may issue policies of title insurance in 
more than one county provided an additional deposit of $50,000 is made for each 
other county in which such policies may be issued. The residence of the policy 
holder has no bearing whatever upon this section; the only question is, in what 
county does it operate, and where is the real estate located, the title of which is 
guaranteed or insured. If the company has not deposited $50,000 for the county in 
which the real estate on which the company issues a policy of insurance, is located, 
it is without power to issue such policy. 

It might be argued that upon a deposit of an additional $50,000 with the 
treasurer of state, such company could operate as fully in the additional county for 
which the deposit was made, as it could in the county designated in its application 
for a charter. But, as under section 9850 there are definite things which such com
panies can do; definite operations in which it may engage; under a well known 
rule of statutory construction, an exception being made allowing it to issue policies 
of title insurance in other counties upon the compliance with certain conditions, it 
would follow that no other exception is permissible. 

Answering the question directly, my opinion is that section 9853 does not re
q~ire an additional deposit for a county not designated in the application for a 
charter by a title guarantee and trust company, unless the company issues or 
desires to issue policies of title insurance upon real estate located in such other 
county; and when such policies are issued or are desired to be issued, then such 
additional deposit is mandatory. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1123. 

FRO:Ol WHAT FUXD l.IOXEY XECESSARY FOR THE ERECTIOX OF DOG 
POUND TAKEN-COUNTY CO:\IMISSIO::-\ERS MAY NOT ERECT A 
DOG POUI:\D \VHEX HUMAXE SOCIETY HAS SUIT ABLE PLACE 
AXD IS WILLING TO REXDER REQUIRED SERVICES. 

Cou:MBUS, OHIO, April 6, 1918. 

HoN. BERNARD M. FOCKE, Proseculi11g Attorne}', Daytou, Ohio. 

DEAR SIR:-This department is in receipt of a letter from your office in which 
opinion is asked as follows: 

"1. In a county where there does not exist a dog pound and animal 
shelter, as contemplated by section 5652-8 of the General Code, can the 
county commissioners t.se the money that is collected from the license paid 
by owners of dogs and dog kennels for the purpose of erecting and main
taining a dog pound and animal shelter, as contemplated by the act of the 
legislature passed March 21, 1917, relating to the regulation of dogs and 
providing compensation for damages done thereby? 

2. In a county where there is a humane society, and there is a dog 
pound and animal shelter, can the county commissioners provide a suitable 
place for the impounding of dogs and make proper provisions for feeding 
and caring for the same, and also provide devices and methods for destroy
ing dogs; if so, can they use the funds that have been raised by the sale of 
licenses to owners of dogs and dog kennels for that purpose?" 

Applicable to both of your questions, section 5652-8 General Code, as enacted 
in the act referred to in your communication, provides as follows: 

"County commissioners shall provide for the employment of deputy 
sheriffs necessary to enforce the provisions of this act, shall provide nets 
and other suitable devices for taking dogs in a humane manner, and, except as 
hereinafter provided, shall also provide a suitable place for impounding 
dogs, and make proper provision for feeding and caring for the same, and 
shall also provide humane devices and methods for destroying dogs. Pro
vided, however, that in any county in which there is a society for the pre
vention of cruelty to children and animals, incorporated and organized as 
provided by law, and having one or more agents appointed in pursuance of 
law, and maintaining an animal shelter suitable for a dog pound and devices 
for humanely destroying dogs, county commissioners shall not be required 
to furnish a dog pound, but the sheriff shall deliver all dogs seized by him 
to such society for the prevention of cruelty to animals and children at its 
animal shelter, there to be dealt with in accordance with law, and the 
county commissioners shall provide for the payment of reasonable com
pensation to such society for its services so performed out of the county 
general fund." 

Applicable to your first question, section 5652-13 General Code reads: 

"The registration fees provided for in sections 5652-1 and 5652-2 shall 
constitute a special fund known as the dog and kennel fund for which shall 
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be deposited hy the county auditor in the county treasury and be disposed 
of by defraying the cost of furnishing registration applications, certificates 
and tags, by the payment of animal claims as provided in sections 5840 to 
5849, both inclusive, of the General Code as amended herein; and in accord
ance with the prm·i,;ions of ~ection 5653 of the General Code as amended 
herein." 
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From a consideration of these statutory provisions I am clearly of the opmwn 
that any expenditure of money made by the county commissioners for the purpose 
of erecting and maintaining a suitahle place for impounding dogs should be made 
out of the general county fund, and not out of the special "dog and kennel fund" 
created by the collection of registration fees provided for in said act. ~1oneys in 
this special fund can be expended only for the purposes mentioned in section 5652-13 
and in section 5653 of the General Code. 

In answer to your second question, I do not think that section 5652-8 General 
Code, above quoted, contemplates any authority in the county commissioners to 
expend funds for the purpose of providing and maintaining a suitable place for 
impounding dogs in a county where there is a humane society which maintains an 
animal shelter suitable for the purposes of the act, and which is willing to render 
the required services for a reasonable compensation to be paid by the county com
missioners. 

However, if in the judgment of the county commissioners the animal shelter 
afforded by such humane society is not suitable for the purpose of a dog pound; 
or if the services rendered by such humane society are otherwise not suitable for 
carrying into effect the purposes of the act, I have no doubt but that in such case 
the county commissioners would be authorized to erect a suitable dog pound and 
equip and maintain same; and the same would be true in case such humane society 
refuses to afford to the county the use of its dog pound and services in connection 
therewith for a reasonable compensation. Any moneys expended by the county 
commissioners for such purposes, however, are required to be paid out of the gen
eral county fund and not out of moneys obtained by the collection of registration 
fees on dogs or kennels registered under said act. 

1124. 

Very truly yours, 
jOSEPH :\lcGHEE, 

Attorney-General. 

HOW FUNDS RAISED TO CARRY OUT PROVISIO::--rS OF CIVIL SERV
ICE ACT IX CITY AXD CITY SCHOOL DISTRICT-BOARD OF 
EDUCATIOX :\L\ Y XOT COX TRIBUTE THERETO. 

The mo11ey necessary to carry out the provisio11s of the ci·vil service act in a{ 
city and city school district is to be appropriated by the council and paid from the) 
city treasury. The board of educatioll has 110 authority to COIItribute thereto out' 
of the ju11ds of the school district. 

CoLUMBt:s, 0Hro, April 8, 1918. 

Bureau of l11sPection a11d Supen:ision of Public Offices, Columbus, Ohio. 

GENTLEME::OO :-On :\larch 11th you addressed the following inquiry to this 
department : 
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"\Ve respectfully request your written opinion upon the following 
matter: 

\Ve are calling your attention to the provisions of section 486-19 of the 
General Code in part as follows: 

'The expense and salaries of any of such municipal commission shall be 
determined by the council of such city, and a sufficient sum of money shall 
be appropriated each year to carry out the provisions of this act in such 
city.' 
Question: 

May the board of education legally make payment from its treasury for 
a portion of the salaries and expense of the civil service commission of a 
city i" 

Section 19 of the civil service law from which you quote, contains all the 
statutory provision there is upon the subject of the above inquiry. That section 
creates the municipal civil service commission. It is primarily and principally what 
its name indicates. As incidental, however, to its municipal ,duties, it is given the 
additional authority as to civil service in the city school district. The legislature evi
dently had in view that these latter duties would lbe minor in character and of in
frequent occurrence, and the city school district itself being always necessarily 
composed of the territory of the city, and sometimes including outside territory, in 
which latter case, and in all cases while the city school district is not exactly a 
municipal activity, yet it is so essentially composed of the city population and 
supported by its property, that it is looked upon as a branch of municipal activity. 

This section seems to be enacted in this spirit, or with this idea. The per
tinent portions of the section are as follows : 

"The mayor or other chief appointing authority of each city in the state 
shall appoint three persons, one for a term of two years, one for four years 
and one for six years, who shall constitute the municipal civil service com
mission of such city and of the city school district in which such city is 
located; * * * * a vacancy shall be filled by the mayor or other chief 
appointing authority of a city for an unexpired term; * * * * such 
municipal commission shall prescribe rules, etc. * * * * For the classi
fication of positions in the civil service of such city and city school dis
trict; * * * * said municipal commission shall have and exercise all 
powers and perform all other duties with respect to the civil service of such 
city and city school district as herein prescribed and conferred upon the 
state civil service commission with respect to the civil service of the state 
* * * *. The expense and salaries of any such municipal commission 
shall be determined by the council of such city and a sufficient sum of 
money shall be appropriated each year to carry out the provisions of the 
the act in such city. * * * * The chief executive authority of such city 
may at any time remove any such civil service commissioners for ineffi
ciency, etc. * * *." 

The section, a very long one, gives the whole scheme of municipal service. 
The portions above quoted is that part having possible application to the matter in 
hand. 

The paragraph quoted by you really disposes of the whole subject, but the 
others quoted above are those which it is considered might have some bearing upon 
it. The provision is that the council shall determine the expense and salaries and 
appropriate money to carry out the provisions of the act. It is plain that the 
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council can appropriate no money from the treasury of the school board or from 
any other source than the funds of the city. There is no legal authority found in 
any statute for the board of education to contribute to this expense. Therefore, the 
city pays it alone, and the board of education receives thejservice gratis. 

1125. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COm-iTY CO:\DIISSIOXER MAY XOT SELL GRAVEL TO COUNTY FOR 
ROAD BUILDI:l\G UXDER SECTIOXS 2420 and 12911 G. C.-INTEREST, 
AS USED IN SECTIO:l\S 12910 AND 12911 G. C., REFERS TO PECUNI
ARY IXTEREST AS SELLER. 

1. A county conllwissioner selling gravel to a coturty highway superintendent 
under the Cass highway law, for use on the public high·ways of the county, and' 
accepting pay therefor, would violate the provisions of sections 2420 and 12911 G. C. 

2. The interest referred to in sections 12910 and 12911 G. C. has reference to 
a pecuniary interest as seller, and not to the interest of an officer as buyer. i 

CoLUMBUS, OHio, April 8, 1918. 

HoN. R. A. KERR, Prosecuting Attorne:y, Troy, Ohio. 

DEAR SIR :-I have your communication of March 29, 1918, in which you state 
a matter has been brought to your attention concerning materials being furnished 
by a county commissioner to the county, and that the sections of the General Code 
involved arc sections 2420, 12910, 12911 and 12920. You then state : 

"The question coming to my mind is whether or not the word 'contract' 
as used in the first three sections means a contract which is made by the 
commissioners, or whether it would apply in case of a road superintendent 
who purchased gravel from a pit owned by a commissioner, without any 
action having been taken by the board of commissioners to purchase gravel 
from that pit, payment being made to the commissioner by the road superin
tendent after the gravel was hauled from the pit. In other words, are the 
sections named broad enough to cover all cases in which a commissioner 
furnishes anything to the county in any method, or does it simply relate to 
contracts made by the board itself? 

In the report of the superintendent filed in the county auditor's office, 
it is shown that gravel was purchased in one instance, but does not give the 
name of the commissioner from whom it was purchased, and in another in
stance and in a different report the surname of the commissioner is used, 
but not the given name." 

Section 2420 G. C. reads in part as follows : 

"X o commissioner shall be concerned, directly or indirectly, in any con
tract for work to be done, or material to be furnished for the county * * " 
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Section 12910 G. C. provides: 

"\Vhoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies, or 
fire insurance for the use of the county, township, city, village, board of 
education or a public institution with which he is connected, shall be im
prisoned in the penitentiary not less than one year nor more than ten 
years." 

Section 12911 G. C. provides : 

"Whoever, holding an office of trust or profit, by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies or 
fire insurance for the use of the county, township, city, village, board of 
edr.cation or a public institution with which he is not connected, and the 
amount of such contract exceeds the sum of fifty dollars, unless such con
tract is let on bids duly advertised as provided by law, shall be imprisoned 
in the penitentiary not less than one year nor more than ten years." 

Section 12920 G. C. reads as follows : 

"Whoever, being a county commissioner, is guilty of misconduct in 
office, shall be fined not more than four hundred dollars and forfeit his 
office." 

The particular question which you ask is whether a county commissioner would 
be brought within the terms of the first three quoted sections of the General Code, 
providing he is merely interested in a contract as a seller and not as a buyer acting 
in his capacity as county commissioner and as agent for the county. 

We will note particularly the provisions of sections 12910 and 12911 G. C., 
which would bring him within the terms of the statute, or would not so bring him 
within said terms. 

Section 12910, leaving out all unimportant parts and making it apply merely to 
the question being considered, reads as follows: 

"\Nhoever, holding an office of trust or profit by election * * is in
terested in a contract for the purchase of property * * for the use of 
the county * * with which he is connected, shall be imprisoned * *" 

With the same idea, section 12911 G. C. would read as follows: 

"Whoever, holding an office of trust or profit, by- election * * is in
terested in a contract for the purchase of property, * * for the use of 
the county * * with which he is not connected * * shall be impris
oned * *." 

Inasmuch as a county commissioner is connected with the county which 
elected him to the office, we can eliminate from further consideration the provisions 
of section 12911 G. C., because this section has to do with those officers who are 
not connected with the subdivision in reference to which the contract was entered 
into and in which contract the officer had an interest. 
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The important parts of section 12910, supra, under which the county commis
sioners would be brought within the provisions of said section, are as follows: 

( 1) \\'hoenr holding the office of county commissioner; 
(2) Is interested in a contract; 
(3) For the purchase of property; 
( 4) For the use of the county with which he is connected. 

Of course, a number of these conditions are admitted as being fulfilled in the 
matter submitted by you. That he is a county commissioner connected with the 
county is admitted. That the property was purchased for the use of the county, 
there is no question. That the county commissioner was interested in the contract 
as seller, there could be no question. 

Hence the only question that remains open is as to whether a county commis
sioner would have to be interested in the contract as a buyer as well as a seller, 
before he would come within the terms and conditions of said section 12910. The 
section makes the provision "is interested in a contract;" that is, in any contract for 
the purchase of property for the use of the county. There is nothing to indicate 
that the county commissioner must be interested as a buyer. 

The fact is that the general object and purport of the statute has to do with 
the other part of the contract, viz., a pecuniary interest as seller. The interest 
spoken of in these two sections has reference to a pecuniary interest and not merely 
an interest as county commissioner in the capacity of a buyer. A county commis
sioner is interested in every contract for the purchase of material for the use of 
the county, from the standpoint of a buyer. This is so even though the material 
is purchased by the county highway superintendent, as we shall note later. 

So in answerirtg your question the important thing to consider is whether the 
county commissioner, to whom you refer, had a pecuniary interest as seller and not 
as to whether he was directly interested, in his capacity of county commissioner, 
as a buyer. Under the facts stated by you, as said before, he undoubtedly had a 
pecuniary interest as seller of material for the use of the county on its public high
ways, inasmuch as he was paid by the county highway superintendent for the 
gravel which was used upon the highways of the county and which was furnished 
by the county commissioners. This brings him clearly within the provisions of 
section 12910 G. C., irrespective of the fact as to whether he assisted in the purchase 

·of the material from himself or not. 
That this is the clear intendment of this section will be seen from the provi

sions of section 12911 above quoted, which reads the same as section 12910, with 
the exception of one phrase, viz., in section 12910 he must be connected with the 
county, while in section 12911 he is not connected with the county. Under section 
12911 G. C. a county commissioner would never be interested in the contract as 
purchaser, because the material is purchased by a subdivision such as a township, 
city or village, with which he is not connected. Hence he could not be interested 
as a purchaser, but under section 12911 he would be merely interested as a seller. 
This same principle undoubtedly would apply to section 12910. 

In passing I also desire to call your attention to a fact which makes the county 
commissioner at least indirectly interested as purchaser of said material. The acts 
set forth in your communication undoubtedly took place under the Cass highway 
law. I gather this from the fact that you refer to the county highway superin
tendent, which is a term no longer used under the \\'hite-:\Iulcahy law. 

Section 7198 G. C., as it stood in the Cass law, read as follows: 
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"The ·county highway superintendent may, with the approval of the 
county commissioners or township trustees, employ such laborers, teams, 
implements and tools, and purchase such material as may be necessary in 
the performance of his duties." 

Th~ county highway superintendent was evidently acting under the prov1s1ons 
of the above quoted section, in the purchase of the gravel from the county commis
sioner. There was no other provision of the Cass highway law, with which I am 
familiar, that gave the county highway superintendent authority to purchase ma
terial to be used upon the public highways. From the provisions of this section it is 
clear that the county highway superintendent could not act without the approval of 
the county commissioners. 

In an opinion heretofore rendered by me to the bureau of inspection and super
vision of public offices, under date of April 19, 1917, found in Vol. I of the Opin
ions of the Attorney-General for 1917, p. 520, I held that this approval should be 
given before the county highway superintendent acted in the matter of a purchase; 
but I further held in said opinion that if such authority had not been granted be
fore the county highway superintendent acted in reference to a purchase, the county 
commissioners might approve his act after the purchase was made. 

From your communication I infer that the county commissioners neither ga\·e 
their approval before the purchase nor afterwards. Notwithstanding this fact, it 
is my opinion that under the provisions of this section the county commissioners 
would at least be indirectly interested in the purchase of said gravel. This is 
immaterial, because as I view it the interest referred to in sections 12910 and 12911 
G. C. is a pecuniary one as seller, and not an interest in the contract as br,yer. 
This same reasoning, as I view it, would also apply to section 2420 G. C. 

Hence answering your question specifically, it is my opinion that a county 
commissioner would violate sections 2420 and 12910 G. C. in the event he sold gravel 
to the county highway superintendent, to be used upon the public highways of the 
county, for which gravel he received payment from said county highway superin
tendent, all of which being done under the Cass highway law. 

Very truly yours, 
JoSEPH J.\IcGHEE, 

A ttomey-General. 

1126. 

LIJ.\IITATIO"N" ON THE AMOUNT OF ACTIVE AND INACTIVE DEPOSITS 
TO BE :MADE I"N" BANKS BY STATE TREASURER. 

Section 330-1 imposes a double limitation on the amount of i11active deposits to 
be made in banks by the state treasurer. Such inactive deposits ca1~ be 110 11l01'e! 
than the capital stock of a bank in question, and in 110 event more than $300,000. 

The amount of the active deposits is limited to the amount of the capital stock 
of the bank in which it is made. 

CoLCMBCS, OHIO, April 8, 1918. 

Hox. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-On J.\Iarch 22, 1918, you preferred the following request for an 
opinion to this office : 
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"I would ask your opinion regarding the construction which should be 
placed by thi, <.kvartment upon the following sections of 'An act to pro
vide a depository for state funds.' 

'Reference is hereby made to sections 321 to 330-11, inclusive, of the 
General Code, and, specifically, to 330-1, thereof, which reads as fol
lows: 

Section 330-1. Xu hank or trust company shall have on deposit at 
any one time more than its paid in capital stock and in no event more 
than three hundred thousand dollars ($300,000.00) as an inactive deposit. 
(102 v. 33 Sec. 12.)' 

QUESTIOX: 
1. Does this section above quoted apply to inactive deposits or de

positories only, and 
2. If so, what limitations as to amounts that may be deposited arc 

placed on active depositories?" 

529 

The 'ectiun you quote is capable of two constructions, by one of which a limi
tation is placed upon the amount of deposits as to all banks; that is, as to those 
receiving both active and inactive deposits to the amount of the capital stock of 
any such hank, and an additional limitation of the fiat sum of $300,000 to all banks 
receiving inactive deposits. 

The other construction, making the whole section apply to inactive deposits, 
creates a double limitation as to the amount of such inactive deposits as may be 
placed in any bank, and entirely relieves the active deposit of any limitation what
soever. 

You are advised that the tirst construction is correct. 
It is the most natural meaning to attach to the language. 
It is a most natural requirement for the legislature to have imposed. 
It is supported hy the legislative history. 
The words " as an inactive deposit" are immediately connected with the $300,000 

limitation. Hacl it been the idea to create two limitations upon the inactive de
lJO~its and none upon the other, a more natural place to have found the character 
of the deposit ascertained would have been the beginning of the sentence rather 
than the end. and if tht> ~300,000 limitation had been intended to apply to all banks, 
it could ha\·c been madt! perfectly clear by repeating the words "X o bank or trust 
company." If you take tht! first part of the sentence it is an absolute requirement 
as to all hanks an<! all deposits. 

"Xo hank or trust company shall have on deposit at any one time 
more than its paid in capital stock." 

If this stood alone no doubt could arise as to its meaning. The question is whether 
it is modified in any manner by what follows it. Let us look at that alone. 

"and in no event more than three hundred thousand dollars ($300,000) 
as an inactive deposit." 

These two clauses are not connected or disconnected by any punctuation; neither 
should they be according to the well known rules. They are simply two separate 
requirements connected by the conjunction "and," and there is no necessity for 
holding that either one in any manner limits or affects the other. Of course, by 
the use of the "and" it became unnecessary to repeat "Xo bank or trust company 
shall have on deposit at any one time." This makes the limitation to the amount 
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of the capital stock apply to all banks and all deposits, and the $300,000 limitation 
to all banks as to inactive deposits. 

Let us look now to the law as it stood before this enactment. If this were a 
remedial statute, the rule of construction is that you look to the old law for the 
mischief and remedy, and without it being strictly a remedial law, a similar process 
is applicable. The section is an amendment of one of the sections of a former act 
governing the subject of deposits which was enacted April 25, 1904, and consisted 
of eight sections. Volume 97, page 536, section 4 of which is as follows: 

"The treasurer of state may deposit any portion of the public moneys in 
his possession, in any such national banks within the state, or any banks 
or trust companies incorporated under the laws of and doing business 
within this state, as shall have been approved under the provisions of this 
act by the board of deposit as herein provided; but no bank shall have on 
deposit more than its paid in capital stock at any one time, and in no event 
more than $500,000." 

Here is a single limitation of $500,000 applying to all banks and both kinds of de
posits. That it had application to both kinds of deposits appears from the fact 
that section 7 of the act first created the distinction between the active and inac
tive depositories; that is, it provided that two banks in Columbus should be se
lected as active depositories, and since that time the distinction has been preserved. 
So that the law as it formerly stood, immediately preceding the section now under 
contemplation did place a limitation on the amount of active deposits. X o reason 
is apparent for supposing that it was the legislative intent to remove that safe
guard. Active deposits were subject to a limitation. The language of the first 
part of the section changed the amount of the limitation, or rather fixes a method 
of arriving at an amount. As inactive deposits are more permanent in their nature 
there appeared to be some reason for a farther limitation as to the amount, which 
is carried out by the last of the two classes. 

1. Your two questions are therefore answered. Both these limitations apply 
to inactive deposits. 

2. The amount of the active deposits is limited to the amount of the capital 
stock of the bank. 

Yours very truly, 
}OSEPH :\fcGHEE, 

A ttorncy-General. 

1127. 

APPROVAL OF BOND ISSUE OF WILLIA~1S COUXTY-$22,500.00. 

CoLUMBUS, 0Hro, April 8, 1918. 

hJdustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Williams county, Ohio, in the sum of $22,500.00, 
for the purpose of meeting the cost and expense of constructing certain 
road improvements in Center township, said county, petitioned for by F. L. 
Doughton et a!. 
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I have carefully examined the corrected transcript of the original and supple
mental proceedings of the board of county commissioners and other officers of 
\Villiams county, Ohio, relating to said bond issue, and find said proceedings to 
be in accord with the provisions of the General Code of Ohio relative to bond 
issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid 
and subsisting obligations of said county, to be paid in accordance with the terms 
thereof. 

No bond form of the bonds to be printed covering said issue was submitted 
with the transcript, and I am· for this reason holding said transcript until receipt 
of bond form, which I have directed the officials of said county to forward to me 
for approval. 

1128. 

Very truly yours, 
JOSEPH McGHEE, 

Attorne)•-General. 

APPROVAL OF BOXD ISSUE OF MONTGOMERY COUNTY -$10,000.00. 

CoLUMBUS, OHIO, April 8, 1918. 

Industrial Commission of 0/zio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Montgomery county, Ohio, in the sum of $10,000.00, 
for the purpose of paying the shares of said county, Butler township, and 
the owners of abutting property specially assessed for the construction of 
the Dayton-Troy road, I. C. H. Xo. 61, Section "R." 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners and other officers of ~-Iontgomery county, Ohio, 
relating to the above bond issue and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of ~lontgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

Very truly yours, 
}OSEPH ~lcGHEE, 

A ttorney-Ge11eral. 
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1129. 

APPROVAL OF BOND ISSUE OF SUMMIT COUNTY-$45,000.00. 

CoLUMBUS, Omo, April 8, 1918. 

Industrial Commissi01~ of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Summit county, Ohio, in the sum of $45,000.00, 
for the purpose of erecting additional buildings and making improvements 
in and about the children's home of said county. 

I am herewith returning, with my approval, corrected transcript of the pro
ceedings of the board of county commissioners and other officers of Summit county, 
Ohio, relating to the above bond issue. 

An examination of said transcript discloses that the proceedings of said officers 
have been in conformity to the provisions of the General Code relative to bond 
issues of this kind, and I am therefore of the opinion that bonds of said county 
properly prepared and executed according to bond form submitted will, when the 
same are delivered, constitute valid and subsisting obligations of Summit county, 
Ohio, to be paid in accordance with the terms thereof. 

1130. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF ~IONTGmiERY COUNTY-$18,000.00. 

CoLUMBUS, OHIO, April 8, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE : Bonds of ~Iontgomery county, Ohio, in the sum of $18,000.00, 
for the construction and repair of certain small but necessary bridges in 
said county. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of ~Iontgoml'!ry county, Ohio, relating to the above bond 
issue and find said proceedings to be in conformity to the provisions of the General 
Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of :Montgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

Very truly yours, 
}OSEPH ::\IcGHEE, 

Attorney-General. 
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1131. 

APPROVAL OF BOXD ISSUE OF ::\IOXTGD:\lERY COUXTY-$21,00).()0. 

CoLOIBt:s, OHio, April H, 1918. 

Industrial Commissiou of 0/zio, Columbus, 0/zio. 
GENTLEMEN:-

IX RE: Bonds of ::\Iontgomery county, Ohio, in the sum of $21,000.00, 
for the purpose of paying the shares of said county, Van Buren township, 
and the owners of abutting property specially assessed for the construction 
of the Dayton-Lebanon road, I. C. H. ~o. 64, section "A-1." 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners and other officers of ::\Iontgomery county, Ohio, 
relating to the above bond issue and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
deli,·ered, constitute valid and subsisting obligations of ::\Iontgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

1132. 

Very truly yours, 
Attorney-Genera/. 

APPROVAL OF BOXD ISSUE OF ::\IOXTGO::\!ERY COUNTY-$34,000.00. 

CoLt:~mt:s, OHIO, April 8, 1918. 

hrdustrial Commissiu11 of Ohio, Colrimbus, 0/zio. 
GENTLEMEN:-

IX RE: Bonds of ::\fontgomery county, Ohio, in the sum of $34,000.00, 
for the purpose of paying the shares of said county, Harrison and Randolph 
township,s and the owners of abutting property specially assessed for the 
construction of the Dayton-Cm·ington road, I. C. H. X o. 63, section "K." 

I havt~ carefully examined the corrected transcript of the proceedings of the 
hoard of county commissioners and other officers of ::\Iontgomery county, Ohio, 
relating to the above bond issue and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of ::\Iontgomery county, Ohio, 
to he paid in accordance with the terms thereof. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

Attorney-General. 
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1133. 

APPROVAL OF BOXD ISSUE OF :.\IO~TGO:.\IERY COUXTY-$40,000.00. 

CoLt.:MB"GS, 0Hro, April 8, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of :.\Iontgomery county, Ohio, in the sum of $40,000.00, 
for the purpose of paying the shares of said county, ::O.Iadison township, 
and the owners of abutting property specially assessed for the construc
tion of the Dayton-Greenville road, I. C. H. Xo. 62, section "P." 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners and other officers of :\Iontgomery county, Ohio, 
relating to the above bond issue and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of ::\Iontgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

1134. 

Very truly yours, 
JosEPH :.\lcGHEE, 

Attorney-Gezzeral. 

APPROVAL OF BOXD ISSUE OF :\IOXTGO:\IERY COUXTY-$18,000.00. 

CoLt.:Mnt.:s, 0Hro, April 8, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of :Montgomery county, Ohio, in the sum of $18,000.00, 
for the purpose of paying the shares of said county, :\lad River township, 
and the owners of abutting property specially assessed for the construction 
of the Dayton-Chillicothe road, I. C. H. No. 29, section "D." 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners and other officers of l\Iontgomery county, Ohio, re
lating to the above bond issue and find said proceedings to be in conformity to the 
the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of :.\Iontgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

Very truly yours, 
JoSEPH :.\lcGHEE, 

Attorney-Geueral. 
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1135. 

APPROVAL OF BOXD ISSUE OF ~IOXTGO~IERY COUXTY-$22,000.00. 

CoLt:)IBrs, OHIO, "\pril H, 191K 

/11dustrial Commissio11 oi Ohio, Columbus, Olzio. 

GE~TLE)!E~ :-

IX RE: Bonds of ~Iontgomery county, Ohio, in the sum of $22,000.00, 
for the purpose of paying the shares of said county, ~Iadison and Jeffer
son townships and the owners of ahutting proprrty 'prcially assessed for 
the construction of the Dayton-Indianapolis road, I. C. H. Xo. 28, sec
tion "0." 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners and other officers of ~Iontgomery county, Ohio, 
relating to the above bond issue and find said proceedings to be in conformity to 
the provisions of the General Code of Ohio relative to bond issues of this knd. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county anrl 
delivered, constitute valid and subsisting obligations of ~lontgomery county, Ohio, 
to be paid in accordance with the terms thereof. 

1136. 

Very truly yours, 
JosEPH ~IcGHEE, 

Attomey-Ge11eral. 

APPROVAL OF LEASE OF CERTAIX LAXDS TO AAROX :\IcGRATII. 

CoLn.racs, OHIO, .\pril 13, WIS. 

Hox. A. V. DoNAHEY, State Supervisor oi School a11d Jli11isterial La11ds, Columbus, 

Olzio. 

DEAR SIR :-I have your communication of :\larch 18, 1918, in which you en
close a lease, in triplicate, dated Xovember I, 1917, in which certain lands are leased 
to Aaron :\IcGrath for coal mining purposes. 

I have carefully examined this lease, find the same correct in form and legal, 
and am therefore endorsing my approval thereon and forwarding it to Hon. James 
l\I. Cox, governor of Ohio, for his consideration. 

Very truly yours, 
JoSEPH ~!cGHEE, 

A ttorllc:y-Gel!eral. 
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1137. 

SECRETARY OF STATE ~rCST DECIDE WHETHER THE X A~IE OF A 
PROPOSED CO~IPAXY IS LIKELY TO ~IISLEAD THE PUBLIC AS 
TO THE PURPOSE OF ITS CHARTER-CORPORATIOX AUTHOR

. IZED TO DEAL IN SECURITIES AND ~lAKE LOANS ON REAL 
ESTATE MAY BE ORGAXIZED U?\DER THE GENERAL LAWS OF 
THE STATE-BUYING AXD .SELLING MORTGAGES AND MAKING 
LOANS ON REAL ESTATE NOT SEPARATE AND DISTINCT OB
JECTS, AND CORPORATION l\IAY BE AUTHORIZED TO PURSUE 
BOTH-CORPORATIO?\ ~IA Y KOT BE ORGAKIZED TO DEAL ON 
ITS OWN ACCOUNT IN THE STOCK OF OTHER CO~IPAXIES. 

The secretary of state has full administrative authority to decide the question 
as to whether or not the name clzose1~ by the incorporators of a proposed compaiiJ' 
is likely to mislead the public as to the, purpose or object of its chanter. The attor
ney-general will not advise the secretary of state upon this question as a matter of 
law in a particular case. 

A corporation authori:::ed to deal in securities and make loans upon real estate 
may be orga11i:::ed under the general laws of the state, such a corporation not bei11g 
a banking company within the meaning of the statutes relative to such corporations, 
nor a real estate company within the meaning of the statutes relating to such cor
porations. 

Buying and selling mortgages and making loans 011 real estate security are not 
such distinct objects and purposes as that a corporation may not be authori:::ed to 
pursue both of them; they are rather different means to a single end, which may be 
defined as i11vesting in evidences of indebtedness and other securities. 

The purpose last described, however, is entirely separate and distinct froll~ the 
conducting of similar activities on behalf of others and both may not be joined in 
o11e purpose clause. 

A corporation may not be organi:::ed under the laws of Ohio for the purposil 
of dea/i<ug on its own account in the stocks of other corporations. 

CoLUMBUS, OHIO, April 13, 1918. 

HaN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 acknowledge receipt of your letter of March 28th, enclosing 
proposed articles of incorporation of The Banker's Exchange & Discount Company, 
of Cleveland, Ohio, and requesting my opinion upon the following points: 

"1st. The name, whether it is liable to mislead the public in any re
spect. 

2nd. The objects set forth in the purpose clause, whether they are such 
as to exceed the single purpose requirement of the code, and further 
whether they are such powers as can be granted to a corporation formed 
under the general corporation laws of the state and whether they infringe 
upon certain special provisions of the code governing real estate corpora
tions, banking corporations, etc." 

I must decline to express any opinion upon the first question. Full administra
tive discretion in this matter is reposed by statute, section 8628 General Code, in 
the secretary of state to decide the question, which is a mixed one of fact and law. 
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The law of the question is fully expressed in the formula that the corporate name 
shall not be "likely to mislead the public as to tht: nature or purpose of the business 
its charter authorizes." The facts of the case consist of the nature of the business 
actually authorized by the charter and the misleading character of the name as 
descriptive of such business. The name must not describe a business which the 
company is not authorized to undertake; on the other hand, it is not required to 
point out that business. So a name like "The John Church Company" is beyond 
criticism regardless of what business the company proposes to engage in; but the 
name "The John Church Contracting Company" would be misleading if the corpo
ration were not authorized to engage in the business of contracting. 

It is for you to say whether the name "The Banker's Exchange and Discount 
Company" is misleading in connection with the business which the company proposes 
to do or may lawfully be authorized to transact. That business is described in 
the purpose clause of the coporation as follows: 

"Said corporation is formed for the purpose of buying, selling and 
dealing in mortgages upon real estate, stocks, bonds, promissory notes, 
chases in action, personal and collateral securities, and other evidences of 
debt; and discounting the same. 

To make and obtain loans upon real estate, and to supervise, manage 
and protect such property and loans, and all interests and claims affecting 
the same, to have the same insured against loss by fire and other casualties. 

To purchase, lease, hold and convey such real estate as may be necessary 
or convenient for the transaction of its business, or for the carrying out of 
its corporate purposes; and such as is mortgaged or conveyed to it in good 
faith by way of security for loans made or money due, or such as may be 
purchased by it at sales upon foreclosure of mortgages owned by it, or on 
judgments and decrees obtained or rendered for debts due it, or in settle
ments effected to secure such debts. 

To do all things incidental to the carrying out of the purposes herein 
expressly stated." 

\Vithout further considering the first question I pass to a consideration of your 
second question, which im·olves an examination of the above quoted purpose clause. 

One of your questions is as to whether the general powers attempted to be 
assumed by this corporation are such as may be granted to a corporation formed 
under the general corporation laws of the state, or as to whether they infringt: 
upon the special provisions of the code governing real estate corporations, banking 
corporations, etc. 

The corporation clearly is not formed to deal in real estate, though the first 
paragraph of the purpose clause is a little ambiguous in this respect. I take it that 
the incorporators intended to form a company authorized to deal in "mortgages 
upon real estate" and not "in real estate." The later recital of the power to pur
chase, lease, hold and convey real estate is limited to such as is necessary and 
convenient for the transaction of its business and such as is mortgaged or con
nyed to it in good faith by way of security for loans. \Vhile this clause is open 
to criticism in that it is the mere statement of an incidental power that the company 
would possess without the recital, giving rise to a question which I shall hereafter 
consider in connection with the other branch of your second general inquiry, it 
shows at least that the interpretation which I have placed upon the first paragraph 
of the purpose clause is correct, and that the incorporators did not intend to assume 
the power to deal generally in real estate. 

Xor, in my opinion, are the powers of this proposed corporation those of a 
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banking company. \Vithout discussing this question exhaustively suffice it to say 
that the essential characteristic of a banking company organized under the laws of 
Ohio is the power to receive money on deposit. This power is not sought to be 
appropriated by the incorporators of this company. They propose that the corpo
ration shall lend money upon the securities upon which banks are accustomed to 
lend money, but the money lending business is not the banking business as it is 
known in Ohio. The vital distinction between the two may be understood by 
drawing a. line between lending one's own capital and inviting deposits for the 
purpose of lending money thus obtained. 

For these reasons I am of the opinion that the general character of the objects 
of this company is not such as to disenable its promoters from organizing under 
the general corporation laws of the state. 

The other part of your second question raises the issue as to whether cir not a 
plurality of purposes is stated in the articles of incorporation, so as to make them 
subject to the principle laid down in State ex rei. v. Taylor, 55 0. S. 67. 

In this connection I repeat the remark which I have made respecting the third 
paragraph of the purpose clause. This paragraph is, in my judgment, perfectly 
innocuous, in that it does not purport to authorize the pursuit of an independent 
object, but merely to define a group of powers which would flow by implication 
or by direct authority of law from the recital of the purpose or purposes previously 
mentioned in the clause. As a matter of strict Ohio law a recital of the powers of 
a corporation has no place in its articles. They should be confined to mentioning 
the object or purpose for which the corporation is formed. When this is done 
the powers result by operation of law. It follows therefore that language like that 
of the third paragraph of the purpose clause has no appropriate place in the articles 
of incorporation; nevertheless, its inclusion therein does not violate the rule of 
singleness of purpose, because it does not define a purpose at all. 

For these reasons I advise that the third paragraph of the purpose clause of the 
articles of incorporation under examination does not work a violation of the prin
ciple which has been referred to. 

These remarks are also, of course, applicable to the fourth paragraph of the 
purpose clause of the articles of incorporation. 

These conclusions bring me to the consideration of the first and second para
graphs of the purpose clause, which are the only ones that need be considered in 
connection with the particular inquiry now under investigation. 

Briefly abstracted, the first of these paragraphs authorizes the company to deal 
in evidences of indebtedness, chases in action, certificates of interest and securities 
for indebtedness; the second of them authorizes the company to lend money upon 
real estate security and to "obtain loans" thereon. The last phrase is vague and 
at the very least should be amplified. If it is intended to authorize the company to 
act as agent for others in securing loans on real estate, I would be of the opinion 
that it would state a distinct purpose and would render the purpose clause objec
tionable upon the ground now under consideration. Lending money on one's own 
account and lending money as agent for others are two very distinct businesses. 
While neither of them constitutes the banking business, yet they are separate from 
each other and constitute objects which cannot be pursued by a single company. 
At this moment I am unable to think of any other meaning which can be given to 
this somewhat ambiguous phrase than that which I have condemned. On the whole, 
it is my opinion that the articles of incorporation cannot be accepted with this 
phrase therein. 

Are the objects of dealing in mortgages and other evidences of indebtedness 
and lending money on real estate mortgage so distinct and separate as to constitute 
two purposes? In this connection I call attention to the decision in Picard v. 
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Hughey, 58 0. S., 57i. It was there held that the lighting of public streets by 
means of gas and and the lighting of public streets by means of electricity were 
not separate and distinct objects. In fact the court found but one object, viz., 
the lighting of public streets. The generation and distribution of gas and the 
generation and distribution of electricity were regarded by the court as being, re
spectively, means to this single end. 

Can these principles he applied to the present articles of incorporation? It 
seems to me that the answer to this question is in the affirmative. The incorpora
tors have really mentioned in their articles but one main object or purpose, viz., 
the investment of capital in "securities" of various kinds. \Vhether this investment 
shall be made by buying securities which are already in existence and selling them 
or by originating the security itself hy lending money is, it seems to me, merely 
a question of means to an end. It is true that different equipment and business 
organization might be necessary to make original loans upon real estate security 
than would be necessary to purchase mortgages; yet after all, a careful investor 
will make the same kind of an investigation in the one case as in the other. 

On the whole, therefore, I do not find that the inclusion of the phrase "to make 
loans upon real estate" in articles previously authorizing a general dealing in such 
and similar securities is violative of the principle of singleness of purpose enunci
ated in State ex rei. v. Taylor, supra. 

In point of fact the promoters of this company have stopped short of what 
they might have assumed. In my opinion, it would not have been a violation of 
the principle of State ex rei. v. Taylor, supra, to have authorized the lending of 
money generally in connection with the business of buying and selling securities. 

In passing I should say that what I have said about the third and fourth para
graphs of the purpose clause of the articles is applicable to the last part of the sec
ond paragraph. It is obvious that the power of supervision, management and pro
tection therein referred to is limited to the property which is the security for the 
loans which the company may have made or obtained. 

On the whole, then, I do not find that the articles of incorporation which have 
been submitted to me are objectionable on either of the ground~ suggested in your 
second question except as to the words "to obtain." 

\\'hat I have said answers your second question, but it would not be right for 
me to pass over in silence a very objectionable phrase which l find in the purpose 
clat:.se, though that phrase does not constitute an additional purpose or object, and 
though it does not affect the question as to whether a corporation of this character 
can be formed under the general incorporation Jaws. I refer to the phrase "buy
ing, selling and dealing in * * stocks." 

Assuming, as I have assumed, that this corporation is formed for the purpose 
of using its own funds and not that of acting as agent for others in making such 
investments, this phrase has no proper place in the articles of incorporation. The 
holding of stocks in other corporations generally as an investor is not a lawful pur
pose for which a corporation can be formed in Ohio. All corporations have inci
dental power to acquire the stock of kindred but not competing corporations; hut 
a corporation of this sort could scarcely avail itself of this power while the position 
of the word "stocks" in the articles of incorporation shows that the purchase and 
~ale of said securities is regarded as a principal business and not as an incidental 
power. I advise you not to file and record these articles of incorporation unless the 
word "stocks" is expunged therefrom. 

Of course, if the idea of the promoters is to form a company which shall 
l'onduct the activities described in the articles of incorporation for others as brok
ers or agents, then the word "stocks" would not be objectionable, nor would the 
word "obtain" be open to question, but the whole purpose clause would have to be 
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reframed so as to make it clear that the dealings which the company proposes to 
engage in are not on its own account, but for others. 

I note a general request from you to the effect that I make use of these par
ticular articles to prepare an opinion that may be a guide for your department in 
consideration of similar questions arising upon other articles of incorporation of 
the same general character. I do not feel able to do this. I hope that what I have 
said about these articles may be of service to you in determining your action in 
other like cases, but I have purposely refrained from attempting to lay down prin
ciples that will necessarily apply to any other particular articles of incorporation. 

Very truly yours, 
JosEPH McGHEE, 

A ftomey-General. 

1138. 

A JUDGMENT DEBTOR MAY PAY JUDGMENT DIRECT; IN SUCH CASE 
SHERIFF AND CLERK OF COURTS NOT ENTITLED TO FEES 
UNDER SECTIONS 2845 AND 2901 G. C. 

A judgment debtor may pay a judgment creditor direct and when he docs so 
neither the sheriff nor the clerk of courts is entitled to an.)' fees under sectious. 
2845 or 2901 G. C. 

CowMses, OHIO, April 13, 1918. 

The Bureau of Inspection a11d Supcn.:ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of March 13, 1918, as follows: 

"We respectfully request your opinion upon the following matter: 
Questioll: Can a judgment debtor )Jay a judgment creditor direct or 

must this be paid to the sheriff or clerk of courts for disbursement? 
\Ve will call your attention to the fact that section 2845 G. C. provides 

a poundage fee to the sheriff on all moneys actually made and paid to him 
on execution, decree, or sale of real estate, and section 2901 G. C., the fee 
section of the clerk, provides that he may tax a commission of one per 
centum on the first one thousand dollars, and one-fourth of one per 
centum on all in excess of one thousand dollars for receiving and dis
bursing moneys other than costs and fees paid to such clerks in pur
suance of an order of court or on judgments, etc., and section 2978 G. C. 
provides that each clerk of courts and sheriff shall charge and col
lect the fees, costs, percentages, allowances and compensation allowed by law 
and section 2977 G. C. proYides that they shall be for the sole use of the 
treasury of the county." 

Section 2845 G. C. provides in part: 

"* * *; poundage on all moneys actually made and paid to the sheriff 
on execution, decree or sale of real estate, on the first ten thousand dol
lars, one per centum; on all sums over ten thousand dollars, one-half of 
one per centum, * * *." 

Section 2901 G. C. provides that the clerk of courts shall be entitled to fees as 
follows: 
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'* * *; for receiving and disbursing money, other than costs and 
fees, paid to such clerks in pursuance of an order of court or on judgmenb, 
and which has not been collected by the sheriff or other proper officer on 
order of execution to be taxed against the party charged with the payment 
of such money, a commission of one per centum on the first one thousand 
dollars and one-fourth of one per centum on all exceeding one thousand 
dollars; * * *." 

541 

Section 2977 provides that all fees received by the sheriff and clerk of courts 
shall be reccind and collected for the sole use of the treasury of the county. The 
judgment of the court is an order requiring the judgment debtor to pay the judg
ment creditor the sum awarded and to pay the costs in the case to the offiters 
entitled to them. The purpose of levying execution on judgments is to enforce 
their payment. Xothing is said in our statutes concerning when the execution 
must issue. As is stated in Kinkead's Practice, section 907, page 568, the statutes 
are silent as to when an execution may issue upon a judgment. The statutes in 
some ·states regulate this matter. In Ohio the execution may issue at any time 
after the rendition of the judgment and before appeal has been perfected by the 
giving of a ·bond or a bond has been given for the stay of execution in error pro
ceedings. The purpose of the execution being to enforce the judgment, the issuing 
of an execution is clearly unnecessary when the judgment is paid. If the judg
ment debtor pays the amount awarded to the judgment creditor and pays the costs 
in the case to the clerk of the courts, there is no money to ;be paid on execution 
to the sheriff or any money to be paid to the clerk of the courts other than costs 
and fees. Therefore neither of these officers have any reason to charge or collect 
any fees. There is no necessity of their rendering any service nor do they render 
any. 

1139. 

Very truly yours, 
JosEPH :\lcGHEE, 

Attomey-General. 

PROBATE JUDGE-FEES FOR APPOii\TMEXT OR RE:\IOVAL OF A 
TRUSTEE. 

The proz:isions of section 1601 G. C., to the effect that the probate judge is to 
recehoe a fee of $5.50 for appointment of a trustee and a fee of $5.00 for petitiml 
for removal of the trustee, repeals the provisions of section 11145, allowing the 
probate judge a fee of $2.00 for hearing and deciding each application for appoint
ment of a trustee and the fee of $1.00 for. appointing or removing a trustee. 

The other provisions of section 11145 remain in force, so that the fees of the 
probate judge in the administration of the i11solvent debtors' law, under authority 
of sections 1601 and 11145 together, are as follows: 

For appointment of assignee or trustee---------------------------,- $5.50 
For petition for removal of assignee or trustee-------------------- 5.00 
For filing assigmne11t, inve11tory and schedule, each----------------- .10 

For filing otlzer papers, each-------------------------------------- .OS 
For other services, the same compensatio11 as for like services, in the 

settleme11t of the estates of deceased perso11s. 
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Cou:Mavs, Oaro, April 13, 1918. 

Tlze Bureau of lnspectiOil alld Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter as follows: 

"Do the flat rate fees mentioned in section 1601 G. C. take the place 
of the fees mentioned in section 11145 G. C.? In other words, 
did the enactment of section 1601 G. C. impliedly repeal the provisions of 
section 11145, General Code?" 

Section 11145 of the General Code, found in the chapter on Insolvent Debtors, 
reads: 

"The probate judge shall be entitled to the following fees for services 
performed under the preceding sections of this chapter: for hearing and 
deciding each application, two dollars; for appointing or removing an 
assignee or trustee, one dollar; for filing assignment, inventory and sched
ule, each, ten cents; for filing other papers, each five cents; and for 
other services, the same compensation as for like services, in the settle
ment of the estates of deceased persons." 

Section 1601 of the General Code provides m part: 

"The fees enumerated in this section shall be charged and collected 
by the probate judge and shall be in full for all services rendered in the 
respective proceedings: For appointment of administrator, executor, guar
dian for minor, except guardian ad litem, assignee or trustee, five dollars 
and fifty cents; * * * for petition for removal of administrator, ex
ecutor, guardian, assignee or trustee, five dollars; * * *" 

Section 1601 was enacted in 102 0. L., and is a later enactment than section 
11145 G. C. 

In the case of Goff et a!., v. Gates, 87 0. S. 142, it was held: 

"An act of the legislature that fails to repeal in terms an existing 
statute on the same subject matter, must be held to repeal the former 
statute by implication if the later act is in direct conflict with the former, 
or if the subsequent act revises the whole subject-matter of the former 
act and is evidently intended as a substitute for it." 

It will be seen from a reading of the sections quoted that only part of the 
subject matter of section 11145 is covered in section 1601. Section 11145 provides 
a fee of $2.00 for hearing and deciding each application and a fee of $1.00 for 
appointing or removing an assignee or trustee. Section 1601 provides a fee of 
$5.50 for the appointment of an assignee or trustee and $5.00 for petition for 
removal of assignee or trustee. Inasmuch as section 1601 provides that the fees 
enumerated in that section shall be "in full for all services rendered in the re
spective proceedings," it is clear that the fee of $5.50 allowed for appointing an 
assignee or trustee, and the fee of $5.00 for petition for removal of an assignee or 
trustee, are all that can be allowed in connection with the appointment or removal 
of assignees or trustees. These fees so provided are now allowed probate judges 
in place of the fee of $2.00 for hearing and deciding an applicatio1. and the fee 
of $1.00 for appointing or removing an assignee or trustee under section 11145. 
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Section 1601 G. C., to this extent, covers the subject matter of section 11145, and 
repeals that section in ,o far as these provisions art: concerned. 

However, the balance of section 11145 is not covered by section 1601 G. C. and 
is, therefore, not affected by that section. The remainder of section 11145, to 
which reference is made, reads as follows: 

"* * * For filing assignment, inventory and schedule, each, ten 
cents; for filing other papers, t:ach five cents; and for other services, tht: 
same compensation as for like services, in the settlement of the estates 
of deceased persons." 

It is therefore my opinion that the probate judge may charge atW. receive, in 
the administration of the insolvent debtor~· law, the following fees: 

For appointment of assignee or trustee___________________________ $.5.50 
For petition for removal of assignee or trustee-------------------- 5.00 
For filing assignment, inventory and schedule, each_______________ .10 
For filing other papers, each_____________________________________ .05 
For other services, the same compensation as for like services, m 

the settlement of the estates of deceased persons. 
Very truly yours, 

}ost.:PH i.IcGHEE, 
A ttomey-General. 

1140. 

CHILD WHO RESIDES PERl.IAXEXTLY IX HOl.IE OF AN UXCLE l.IAY 
ATTEXD SCHOOLS OF SAID DISTRICT FREE OF TUITION-THE 
WORD "\V ARD" AS USED IX SECTIOX 7681 G. C. SHOULD BE 
LIBERALLY COXSTRUED. 

Where a child resides permmzently in the home of her uncle, who has an 
actual residence in a school district, such child 1/!U'Y attend the public schools of 
such district free of tuition, even though the parents of such child live in another 
state. 

The term "ward" should be libcrall;y construed u•hen used in relation to the 
education of the youth of school age of this state. 

CoLUMBt:s, Omo, April 13, 1918. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR :-A request is before me for my opinion, which is of sufficient gen
eral interest, I think, that my reply thereto should be directed to you, and I will 
send the inquirer a copy. The request is in substance as follows: 

V. S., late a pupil of the Ludlow, Ky., public schools, having passed 
the seventh gr:ule therein, was by her parents turned over to ]. G., who 
from that time on was to be the legal guardian of V. S. This occurred 
in March, 1917. At the beginning of the fall term of school (September, 
1917) V. S. was sent to the Columbian school in Cincinnati, where she 
continut:d her studies until October 26, 1917, when she was discharged on 
account of non-residence. She is now and will continue a resident 
permanently at the home of]. G., 3202 Reding Road, Avondale, Cincinnati. 
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The question, in short, which concerns the writer is, can a pupil reside sep
arate and apart from its parents, that is, can it establish a permanent residence 
in the home of others than its parents, and be permitted to attend the public 
schools where it so resides, free of tuition? 

Section 7681 G. C. provides in part : 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are * * * wards or apprentices of actual 
residents of the district * * *, but all youth of school age living 
apart from their parents or guardians, and who work to support them
selves l:IJf their own labor, shall be entitled to attend school free in the 
district in which they are employed." 

The child, V. S., who is a girl fifteen years of age, would have to be con
sidered as a ward, for it must be admitted that she is residing separate and apart 
from her parents; and she could not be considered as an apprentice working to 
support herself by her own labor. It must be conceded that her guardianship is 
one not provided by statute, that is, under the child adoption statutes or by an 
order of court. All that can be gathered from the statement is, that the parents 
of the child, V. S., have turned over the care, custody and control of such child 
to her uncle, ]. G., and that said ]. G.'s home has been since said time, and 
will be, the permanent home of said child. If the term "ward" would be as strictly 
construed in relation to school matters as it is in most other matters, I should 
say at the outset that the child would not be entitled to attend the public schools 
in Cincinnati free of tuition, but I find the courts are inclined to construe this 
word with much liberality in school matters. 

It is held in Yale vs. :\fiddle West School District, 59 Conn. 489, and where 
the statutes provided, that "the public schools of the districts shall be open to all 
children over four years of age in the respective districts"; that under the con
struction given to such language it is not necessary that a child be domiciled in the 
district, but it is enough if it is residing in the district in the ordinary sense of 
that term; and that a child of school age. whose parents resided in another state, 
but who had lived for several years, and expected to continue to live, in the 
family of a domiciled resident of the district, was entitled to the privileges of 
the district schools. On page 492 of said report, Andrews, C. ]., uses the follow
ing language : 

"A construction so narrow and technical as is claimed by the defend
ant would seriously impair the usefulness of the school laws and would de
feat various provisions of the statutes. The state is interested to have 
all the children educated in order that they may become good citizens. 
Experience has demonstrated that it costs the public much more to sup
port one ignorant or vicious person than to educate many children. On 
the simple ground of economy the state cannot afford to permit any child 
to grow up without being sent to school. The school laws recognize this 
fact and their provisions are framed accordingly. If any child is actually 
dwelling in any school district, so that some Person there has the care of 
it, and is within the school age, * * * then that child must go to the 
public school." 

The facts in the above case are very similar to the facts in the one under 
consideration. In each instance the parents lived in another state. In each instance 
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the care, custody and control of the child was given to a relati,·e, hut not foiJowing 
any legal form therefor. In each instance tuition w;l'i demanded of the actual 
resident of the district in whose home the child lind. 

It was held in Board of Education v. Powell, 130 S. W. 67, (Ky.) that where 
a child was given over to her aunt with whom she was to make a permanent 
home, she was entitled to aiJ the school privileges of other children of the district. 
Hobson, C. ]., in delivering the opinion of the court, said: 

"The arrangement was made in good faith to give the child a home. 
It is her home and she is as fuiJy entitled to the privileges of the school as 
other children whose homes are within the boundary of the district." 

In opinion X o. 1434, Opinions of the Attorney-General, 1916, Vol. 1, page 
576, the question of residence of a child for school purposes was under consid
eration. In that case a child was under the jurisdiction of the juvenile court 
and the court ordered the custody of such child to a person whose place of 
residence was in a district other than the district of the residence of the parents 
of such child, and the question was as to whether or not such child must pay 
tuition for attending the schools of the district in which the person lived with 
whom the child was living under the order of the court. I quote from said 
opinion as foiJows: 

"Where a minor child of the age of thirteen years is taken from the 
care and custody of its parents, who are non-residents of a school district 
within the county, by order of the judge of the juvenile court of such 
county, and by the further order of said court is placed under the care 
and control of a person who is an actual resident of such school district, 
unless otherwise ordered by the court, said child becomes the ward of said 
person, resident of such school district, under provision of section 1672 
G. C. 103 0. L. 876, and as such is entitled to attend the public schools of 
said district without charge for tuition under provision of section 7681 
G. C." 

If, then, a court, who by Jaw is made the guardian of children coming under 
its jurisdiction, can award the care and control of such child to a person and 
thus establish a wardship of such child for school purposes, can it not also be 
said that a parent, who has the undisputed, natural care, custody and control of 
a child, may grant the care, custody and control of such child so as to establish a 
guardianship and make a ward of such child for school purposes? 

From a consideration of alJ the above matters, I am inclined to the view that 
a liberal construction should be given to the term "ward" as the same is used in 
relation to the education of the youth of school age in this state, and, in answer 
to your question, I am of the opinion that V. S. should be permitted to attend 
school in the district in which she resides with ]. G., without being compeiJed to 
pay tuition the ref or. 

It wiiJ be understood, howenr, that the above conclusion is reached only upon 
the facts as stated in the request, showing the permanency of the residence of 
said child and should not be construed to include any child who lives in a district 
temporarily or simply to establish a school residence, or who resides in the district 
only during the time the school is in session. 

18-Yol. 1-A. G. 

Very truly yours, 
JosEPH :\lcGHEE, 

Attorney-General. 
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1141. 

REFUNDING BONDS-AUTHORITY OF :\IUNICIPALITY TO ISSUE
INTEREST-SINKING FUND TRUSTEES NOT AUTHORIZED TO 
MAKE TEMPORARY LOANS-:\IUNICIPAL CORPORATION ::\IAY 
NOT BORROW MONEY IN ANTICIPATION OF SINKING FUND 
LEVIES OR TO :MEET DEFICIENCIES THEREIN. 

1. Reft~nding bonds may be issued by a municipality under authority of sectiow 
3916 General Code to extend the time of payment of bonds issued twenty years 
previously which are about to mature, when it can be ascerta.ined with reasonable 
certainty that the municipality front its limits of taxation will be unable to pay the 
same at maturity. 

2. Such refunding bonds so issued may bear a higher rate of interest, not 
exceeding six per cent, than the origilzal bonds. 

3. The trustees of the sinking fund are u:ithout authority to make temporary 
loans for sinking fund requirements. 

4. A municipal corporatio11 may not borrow money under sectio1t 3913 G. C. 
in anticipation of sinking fund levies, nor for the purpose of meeting a deficiency 
in the sinking fund. 

CoLUMBUS, OHIO, April 15, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date requesting 
my opinion upon certain inquiries received by you from the sinking fund trustees 
of the city of St. Marys, Ohio, which inquiries are as follows: 

" ( 1) Can refunding bonds be issued by a municiality under authority 
of section 3916 G. C., to extend the time of payment of bonds issued 
twenty years ago which are about to mature? 

(2) If so, can such refunding bonds bear a higher rate of interest 
than the original bonds? 

(3) Can the trustees of the sinking fund in any manner whatsoever 
make a temporary loan for sinking fund requirements? 

( 4) Can a municipality under authority of section 3913 G. C., make 
a temporary loan for sinking fund requirements? 

(5) If so, and a certificate of indebtedness issued under section 
3913 G. C. is paid as it must be from the next semi-annual tax settlement, 
could such payment be made from the sinking fund's portion?" 

A conditional answer to the first question which is submitted is clear; that is 
to say, if at maturity the city will be unable to pay the outstanding bonds because 
of its limits of taxation, then under the plain provisions of sections 3916 and 3917 
of the General Code they may be refunded. I assume the statement that the bonds 
are about to mature which is made in the letter is to be interpreted as meaning 
that the date of maturity is now so imminent that muniicpal funds available for the 
payment of the bonds at that date can be estimated to a certainty. If that is the 
case, I see no objection to the action which is contemplated being taken at any time 
and predicated upon the finding which the council must make that the city is 
unable to pay the bonds as its valid and subsisting obligation at their maturity 
because of its limits of taxation. 

If the question were as to whether during the life of the bonds, but substan
tially prior to their maturity, other bonds could be issued for the purpose of ex-
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tending the time of payment of the indebtedness it would be a more difficult one. 
Section 3916 G. C. provides that refunding bonds may be issued not only when 
it is apparent that the corporation is unable to pay the previous indebtedness "at 
maturity," but also "when it appears to the council for the best interest of the 
corporation." On the other hand, however, section 39255 of the General Code 
provides as follows: 

"\\'hen it appears to the council of a municipal corporation, to be for 
the best interest thereof to renew or refund any bonded indebtedness of 
such corporation which has not matured, and thereby reduce the rate of 
interest thereon, such council may issue for that purpose new bonds, with 
semi-annual interest coupons attached, and exchange them with the holder 
or holders of such outstanding bonds, if they consent to make such ex
change and to such reduction of interest. \\'hen new bonds are issued 
they shall not in any case exceed in amount the outstanding bonded in
debtedness to be renewed or refunded." 

And section 4520 G. C. provides, in part, that 

"For the purpose of refunding, renewing or extending the bonded 
debt at a lower rate of interest, * * * the trustees of the sinking fund 
may issue the coupon or registered bonds of the corporation * * *. The 
aggregate amount of snch refunding, renewing or extending bonds so is
sued shall not exceed that of the bonds so refunded, renewed or extended." 

These sections, however, are not mutually inconsistent. Section 3925 provides 
for an exchange with the holders of the bonds, and with their consent. Section 
4520 authorizes the sinking fund trustees to issue bonds without the participation 
of council in the procedure. Both of them require that the rate of interest shall be 
lower than that of the original indebtedness. Section 3916, however, apparently 
authorizes council to sell bonds and with the proceeds thereof to take up outstand
ing bonds, instead of exchangiug them for such outstanding bonds. It is by no 
means certain that the council may not under this section issue bonds for this pur
pose. I make no holding on this point, however, because the questions as submitted 
do not seem to call for any such holding. 

Answering the second question I advise that bonds issued under section 3916 
G. C. may Lear any rate of interest which does not exceed six per cent per annum, 
regardless of the rate of interest carried by the bonds which are refunded. In 
this re,pect the section is different from the other two which have been quoted. 

Answering your third question I beg to state that the sole power of the 
trustees of the sinking fund to make loans of any kind is that provided for in 
section 4520 G. C., which has been quoted in part. This section docs not 
authorize a "temporary loan for sinking fund requirements," but only a refunding 
or renewal of the bonded debt. For the temporary exigencies arising in the 
administration of the sinking fund the trustees are authorized to "sell or use 
any of the securities or money in their possession" (section 4517 G. C.), but they 
are not authorized to borrow money. 

The third question must therefore be answered in the negative. 

Section 3913 G. C., referred to in the fourth and fifth questions, provides as 
follows: 

"In anticipation of the general revenue fund in any fiscal year, such 
corporations may borrow money and issue certificates of indebtedness 
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therefor, signed as municipal bonds are signed, but no loans shall be made 
to exceed the amount estimated to be received from taxes and revenues 
at the next semi-annual settlement of tax collections for such fund, after 
deducting all advances. The sums so anticipated shall be deemed appro
priated for the payment of such certificates at maturity. The certificates 
shall not run for a longer period than six months, nor bear a greater 
rate of interest than six per cent, and shall not be sold for less than 
par with accrued interest." 

In my opinion, this section is not available to make a temporary loan for 
sinking fund requirements. The authorization is to borrow in anticipation of the 
"general revenue fund," and the loans to be made must not exceed the amount 
estimated to be received from taxes and revenues at the next semi-annual settle
ment of tax collections "for such fund." \Vithout passing upon what the phrase 
"the general revenue fund" means, I am clearly of the opinion that it does not 
mean the sinking fund. That the sinking fund levies are entirely separate and 
distinct is apparent from section 4513 of the General Code, which provides as 
follows: 

"On or before the first l\fonday in :\1ay of each year, the trustees of 
the sinking fund shall certify to council the rate of tax necessary to 
provide a sinking fund for the future payment of bonds issued by the 
corporation, for the payment of final judgments, except in condemnation 
of property cases, for the payment of interest on bonded indebtedness, 
and the rents due on perpetual leaseholds of the corporation not payable 
from a special fund, and the expenses incident to the management of the 
sinking fund. The council shall place the several amounts so certified in 
the tax ordinance before and in preference to any other item and for the 
full amount certified. Such taxes shall be in addition to all other taxes 
authorized by law." 

This distinction is observed throughout the Smith one per cent law, so-called 
(sections 5649-1 et seq General Code), to which I refer you generally. 

I note that my predecessor, Honorable E. C. Turner, in an opinion under 
date of June 24, 1915, to the bureau of inspection and supervision of public 
offices (Vol. 2, Opinions of Attorney-General, page 1082), held as follows: 

"The general revenue fund of a municipality (within the meaning of 
section 3913) is not defined in statutory terms but as here used is deemed 
to include the aggregate revenues of such municipality from whatever 
source derived other than those funds specifically set apart by law as 
for instance interest and sinking fund * * *" 

Without being prepared to agree with this statement in its entirety, I do agree, 
as I have already inferred, with the exclusion of interest and sinking fund levies 
from the meaning of the phrase "the general revenue fund" as used in section 
3913. 

The question remains as to whether the general revenue fund may be antici
pated for the purpose of obtaining money for the use of the sinking fund. Section 
3913 G. C. does not prescribe expressly the purposes for which money may be 
borrowed thereunder. The phrase "in anticipation of the general revenue fund" 
implies, however, in my opinion that the only purposes for which money may be 
borrowed are those properly chargeable against the general revenue fund. I think 
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it may he safely laid down as a general pr.inciple that when taxes or tax collec
tion' are authorized to he "anticipated" hy the issuance of negotiable paper. the 
purpose for which the loan may be made must be one within the purview of the 
revenues anticipated. The general revenues of the municipality would not be 
directly available to pay the bonded debt. This is made clear when it is consid
ered that if the certiticates were issued under this section (conceding the legality of 
such issuance) the proceeds of the loan would automatically constitute a part of the 
general revenue fund. and it would then be necessary to transfer them to the 
sinking fund before they would be subject to be used for the purpose in question. 

The above statements make necessary a negative answer to the fourth question, 
and render unnecessary any answer to the fifth question. 

1142. 

Very truly yours, 
JosEPH :\IcGHEE, 

AttorneJ.•-Gelleral. 

BOND OF SAXIT.\RY POLICE AXD PLU:\IBIXG H\SPECTOR SHOULD 
BE FIXED BY COUXCIL. 

If a municipaliiJ.' is desirous of placing the sa11itary police and plum'&ing in
spector under the UOI!d, the amount of such /Jond should /Je fixed /Jy the CO!lllCiJ 
thereof. 

CoLL'MBL'S, 0Hro, April 15, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Colum'&us, Ohio. 

GENTLEMEN :-I have your inquiry as follows: 

"If a municipality is desirous of having the positions of sanitary police 
and plumbing inspector, which are under the board of health or the health 
officer, placed under bond, who shall fix the amount of such bond, the 
council, the board of health or the health officer?" 

Section 4411 G. C. reads: 

"The board may also appoint as many persons for sanitary duty as 
in its opinion the public health and sanitary condition of the corporation 
require, and such persons shall have general police powers, and be known 
as the sanitary police, but the council may determine the maximum num
ber of the employes so to be appointed." 

Section 4411-1 G. C. reads: 

"The board shall determine the duties and fix the salaries of its 
employes; but no member of the board of health shall be appointed as 
health officer or ward physician." 

Section 4420 G. C. gives the board of health power to regulate ptumbing. The 
duties and salary of any plumbing inspectors appointed by the board of health 
under this authority are fixed by the board under section 4411-1, above qt:oted. 
The sanitary police are appointed by the board under section 4411 G. C., and 
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while council may determine the maximum number of such sanitary policemen by 
virtue of section 4411, the board of health determines the duties and fixes the 
salaries of such sanitary policemen by virtue of section 4411-1 G. C. 

Section 4214 G. C. provides: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes 
in each department of the city government and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of 
bond to be given for each officer, clerk or employe in each department 
of the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the mayor." 

It will be noted from this section that council shall determine the amount of 
bond to be given by each officer, clerk and employe in each department of the 
government, if any be required, while the power to fix the compensation of the 
sanitary policemen and plumbing inspectors has been conferred upon the board of 
health by statute. Nothing is said in these sections, above quoted, concerning any 
bond for such positions or any power to fix the amount of same. This being true, 
it would seem that the provisions of section 4214 G. C., above quoted, would 
still control in so far as the question of bonds for these positions is concerned, 
and I am therefore of the opinion that if a municipality is desirous of placing 
the sanitary police and plumbing inspector under bond, the amount of such bond 
should be fixed by the council thereof. 

Very truly yours, 
JoSEPH :\lcGHEE, 

A ttomey-General. 

1143. 

COUl\TY CO::VC\IISSIONERS ::\IA Y NOT E:\IPLOY EXPERT REAL ES
TATE :\IEX FOR TAKING OPTIONS AXD FIXING VALUE OF PROP
ERTY FOR COUNTY BRIDGES AND COUNTY BUILDI~GS. 

Boards of county commissioners cannot legally employ a11d pay out of the 
county treasury so-called "expert 1·eal estate men" for their services in taking 
options and fixing the value of property to be purchased by the county to be 
used for sites for county bridges, county buildi11gs, etc. 

CoLe~rnes, 0Hro, April 15, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your request for my opinion reads as follows: 

":\lay the county commissioners legally employ and pay out of the 
county treasury so-called 'expert real estate men' for their services 
in taking options and fixing the value of property to be purchased by 
the county to be used as sites for county bridges, county buildings, etc." 

There are a number of sections whi~h confer authority upon county com
missioners to purchase real estate. To illustrate: 
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Section 2433 of the General Code reads: 

"\\'hen in their opinion it is necessary, the county commissioners may 
purchase a site for a court house or jail,- or public comfort station, or land 
for an infirmary, or a detention home, or additional land for an infirmary 
or county children's home at such price and upon such terms of payment, 
as are agreed upon between them and the owner or owners of the property, 
the title to such real estate shall be com·eyed in fee simple to the county." 

Section 2448 G. C. provides: 

"The board of commissioners of a county owning, or wholly or partly 
maintaining a hospital for the care of the insane, may purchase or acquire 
additional real estate which in the judgment of the directors or trustees 
in charge of such hospital is necessary for its use." 
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In section 2434 G. C., as amended in 107 0. L. 502, it is provided that the 
county commissioners may purchase land for the erection of a place to be known 
as a detention home, and in section 3063-3 G. C. it is provided that the county 
commissioners may purchase a memorial building which has been abandoned as 
an armory. In section 7566 it is provided that the commissioners may purchase 
a toll-bridge. In fact, wherever provision is made for the acquiring of any prop
erty by the board of county commissioners, the word "purchase" is used in the 
statute, and I find no provision of law which permits or makes provision that the 
county commissioners may take options upon any property that the board is about 
or desires to purchase for any particular purpose whatever. If, then, the board 
of county commissioners has any authority to employ any one to take options, it 
must first have such authority to take options itself and if there is no specific 
authority given the board by statute to take options, then the only authority it 
might have would be that authority which is incidental to the purchase of property 
for the several purposes mentioned in the statute. A board of county commis
sioners is a creature of statute and the act establishing boards of county commis
sioners and prescribing their duties, conferred upon them power to perform only 
"such duties as now are or hereafter may be required of them by law." S. and 
c. 243. 

In Treadwell , .. Commissioners, 11 0. S. 183-190, the court had under con
sideration the authority of a board of county commissioners to subscribe to the 
capital stock of a railroad company which might be located in such county. 
Gholson J., delivering the opinion of the court, says : 

"The board of commissioners of a county is a quasi corporation, 'a 
local organization which, for purposes of civil administration, is vested 
with a few of the functions characteristic of a corporate existence.' Com
missioners of Hamilton County v. ~lighels, 7 Ohio St. 109, 115. A grant 
of power to such a corporation must be strictl:y construed. When acting 
under a special power it must act strictly on the conditions under which 
it is given." 

In Commissioners of Delaware County v. Andrew~ 18 0. S. 50, the court 
had under consideration the question as to whether or not a board of county com
missioners could purchase $15,000 worth of railroad securities, which railroad was 
being built through the county, and after calling attention to the case of Treadwell 
v. Commissioner,;, supra, Day, C. J., delivering the opinion of the court says, on 
page 64: 
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"\Ve do not find among the powers conferred or duties imposed upon 
the commissioners, anything that would authorize them to purchase rail
road bonds with the county funds, or to loan the credit or money of the 
county to aid railroad corporations to build their roads, however desirable 
it may be to do so." 

In Law et a!., v. Leighty et a!., 1 C. C. (n. s.) 431, the court says: 

"County commissioners are restricted to the exercise of powers expressly 
conferred upon them by statute, and they have no authority to bring an 
action to restrain persons from obstructing township roads under sections 
845 and 863, R. S., the former authorizing them to bring actions to prevent 
injury to 'public, state and county roads' and the latter to bring suits in 
certain cases for injuries to 'bridges, roads and buildings.'" 

Winch, }., delivering the opmwn of the court, which was concurred in by 
Hale, ]., and Marvin, J., quotes from Commissioners of :\Iahoning County v. Rail
way Co., 45 0. S., 401, as follows: 

"That boards of cowzty commissiouers in Ohio have such powers and 
such only as are by statute, and may maintain such actions, and such only 
as are by statute authorized, is too well established to admit of contro
versy." 

In State ex rei., v. Menning, 95 0. S., page 97, the supreme court had under 
consideration the question as to whether or not a board of county commissioners 
had a right to purchase a passenger automobile for officials to use in supervising 
the construction, improvement, maintenance and repair of the county highways, 
and on page 99, in a per wriam opinion, the following language is used: 

"The legal principle is settled in this state that county commissioners, 
in their financial transactions, are invested only with limited powers, and 
that they represent the county only in such transactions as they lila}' be 
expressly authori::ed so to do b3• statute. The authority to act in financial 
transactions must be clear and distinctly granted, and, if such authonty is 
of doubtful import, the doubt is resolved against its exercise in all cases 
where a financial obligation is sought to be imposed upon the county." 

l'\umerious other authorities might be cited along the above line, but the 
above should be sufficient from which the conclusion may be drawn that, as far 
as the law in Ohio is concerned, it is settled that where no authority is conferred 
upon a board of county commissioners to act by law, such commissioners may 
not act when there is an expenditure of public funds in relation thereto. That 
the county commissioners have a right to build bridges and the approaches thereto 
is conceded, and it was held in State ex rei., v. Commissioners, 14 0. C. C. (n. s.) 
577, affirmed without report in 84 0. S. 503, that the board of commissioners may 
appropriate whatever property is necessary for the site of a bridge. The appro
priation would be made under section 2449 G. C., which reads: 

"If the board of commissioners are unable to agree with the owner or 
owners of the land for the purchase thereof, it may appropriate such land. 
For that purpose, the board shall cause an accurate survey and description 
thereof to be made and filed together with a petition for such appropria-
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tion with the probate judge of the county. Thereupon like proceedings 
shall be had in the name of the board as in case of the appropriation of 
private property by municipal corporations." 
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Having the powers granted under the above quoted section, the board of county 
commissioners is relieved of the sharp business practices which frequently occur 
in real estate transactions among individuals, and the reasons ordinarily given why 
the taking of an option is considered incidental to and advantageous in real estate 
purchases do not attach. 

In an opinion to your bureau, in which a similar question was asked in rela
tion to boards of education, the same conclusion that I have reached here was 
therein reached. Said opinion is Xo. 1103 and was rendered ::\larch 26, 1918. In 
that opiniol'l I held that a board of education has no right to employ a man to 
secure options at a per cent thereof commission on the purchase price of a site 
for a school house, and that if such action were taken the same would be illegal. 

Holding these views, then, and following the above citations, I advise you that 
the board of county commissioners cannot legally employ so-called expert real 
estate men and pay for their services out of the county treasury and money for 
the purpose of taking options and fixing the value of property to be purchased by 
the county to be used as sites for county buildings, etc. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gencral. 

1144. 

IXDUSTRIAL DIRECTORY, PUBLICATIO:t\ BY 1::-\DUSTRIAL COMMIS
SIOX NOT IX COXFLICT WITH SECTIOX 1465-46. 

Publication of an industrial directory by the industrial commission ·would not 
be in conflict with sectin11 1405-46 G. C. 

CoLuMnrs, OHIO, April 15, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEX :-Under date of April 10 you addressed a communication to me 

as follows: 

"I submit for your information a letter from :\Ir. Malcolm Jennings 
of the Ohio :\Ianufacturers' Association, together with the recommenda
tion of our chief statistician in connection with the compilation of an in
dustrial directory. 

The industrial commission desires your opinion as to whether or not 
the publication of such directory would be in conflict with section 1465-46 
of the General Code." 

The letter of :\Ir. Jennings, referred to in your letter, is as follows: 

"\\' e beg to call your attention to the great need in this state for the 
publication of a classified list of the industries here operating, together 
with such data as to product, employment, etc., as would be of interest 
and value in mobilizing the industrial resources of the state, providing for 
the allocation and dilution of labor, facilitating the placing and allotment 
of orders by the government, and assisting in the securing of new enter-
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prises, etc., etc. There has been a demand for a publication of this sort 
from many sources and notably from the United States government in 
connection with war needs. ~Iany states already have such publications 
and they have been found of great value and interest. The law authorizes 
your department to make st.ch publication and you have at hand, I assume, 
through the reports made to you, all the data necessary and which merely 
needs compilation. 

I believe a ready sale would be found at a margin above cost for any 
excess number of this publication which could be secured by you and there 
is no place else from which this information can be obtained, except upon 
the expenditure of a great deal of time and money and with great difficulty 
in securing responses to requests from unofficial sources." 

The recommendation of your chief statistician is as follows: 

"This letter from the Ohio Manufacturers' Association to the Indus
trial commission of Ohio, and referred to this department, is one of sev
eral hundred similar requests, as well as personal visits, from boards of 
trade, commercial organizations and the general public, both within and 
without the state, for a list in convenient form of the manufacturers of 
Ohio. 

This list being based upon the names of manufacturers filing annual 
reports to this department in accordance with the law, could be compiled 
from the records available in our files without increased cost. 

In order, therefore, to lay the foundation for a report which shall 
present the most complete statistical information of the progress of the 
manufacturing industry of the state, I recommend that this commission 
grant permission for the printing of an industrial directory." 

Section 1465-45 G. C. provides in part as follows: 

"Every employer shall furnish the board (industrial commission), upon 
request, all information required by it to carry out the purposes of this act. 
* * * In the month of January of each year, every employer of the 
state, employing five or more employes regularly in the same business, or in or 
about the same establishment, shall prepare and mail to the board, at its 
main office in the city of Columbus, Ohio, a statement containing the 
following information, viz.: the number of employes employed during 
the preceding year from January 1 to December 31 inclusive; the number 
of such employes employed at each kind of employment; and, the aggre
gate amount of wages paid to such employes, which information shall be 
furnished on a blank or blanks to be prepared by the board; and it shall 
be the duty of the board to furnish such blanks to employers free of 
charge, upon request there-for. Every employer receiving from the board 
any blank, with directions to fill out the same, shall cause the same to be 
properly filled out so as to answer fully and correctly all questions therein 
propounded, and to give all the information therein sought, or if unable 
to do so, he shall give to the board in writing good and sufficient reasons 
for such failure. * * *" 

Section 1465-46 G. C. provides 111 part as follows: 

"The information contained in the annual report provided for in the 
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preceding section, and such other information as may be furnished to the 
board of employers in pursuance of the provisions of said section, shall 
be for the exclusive use and information of said board in the discharge 
of its official duties, and shall not be open to the public nor be used in 
any court in any action or proceeding pending therein unless the board 
is a party to such action or proceeding; but the information coutai11ed ill 
said report may be tabulated and published by the department, in statis
tical form, for the 11se and information of other state departments aud 
public. * * *" 
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From the letters which you submit with your inquiry, it appears that the only 
thing which is sought to be published is a classified list of the industries "together 
with such data as to product, employment, etc., as would be of interest and value 
in mobilizing the industrial resources of the state." Such a list, as I view it, would 
be the publication of information contained in the annual reports filed by employers 
"in statistical form" and could therefore readily be brought within the provisions 
of that part of section 1465-46 G. C., which authorizes the board to publish such 
information "in statistical form" for the information of state departments and the 
public. 

However, section 173-2 G. C. (106 0. L. 514) provides as follows: 

"X o officer, board or commission, shall print or cause to be printed at 
the public expense, any report, bulletin or pamphlet, unless such report, 
bulletin or pamphlet be first submitted to and the publication thereof ap
proved by the commissioners of public printing. If such commission shall 
approve the publication thereof, it shall determine the form of such pub
lication and the number of copies thereof, provided that in all cases the 
commissioners of public printing shall cause their action thereon to be 
entered upon the minutes of their proceedings. 

If such approval is given, the commissioners shall cause the same to 
be printed, and may authorize such printing to be done at any penal, cor
rectional or benevolent institution of the state having a printing depart
ment of sufficient equipment• therefor; and when printed, such publications, 
other than the Ohio General Statistics, shall be delivered to such officer, 
board or commission for distribution by him or it." 

This section restricts the power of an officer, board or comm1sswn to print 
or cause to be printed, at public expense, any report, etc., unless the same has 
first been submitted to the commissioners of public printing and received their ap
proval. Therefore, before such a report could be printed under the provisions 
of section 1465-46 G. C., the approval of the commissioners of public printing 
under section 173-2 G. C. would be required. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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1145. 

COUNTY TREASURER'S SURPLUS FUXD :\IUST BE CARED FOR BY 
REGULARLY APPOIXTED ASSIST AXTS. 

The couuty treasurer's surplus fund must be cared for by himself m· his regu
larly appointed assistants and such county treasurer may not legally employ a clerk 
and pay such clerk from the interest 011 the surplus fund for his services in caring 
for the same. 

CoLuMBus, OHIO, April 15, 1918. 

The Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of March 1, 1918, as follows: 

"May a county treasurer legally employ and pay a clerk, whose duty 
it is to do the clerical work incidental to the handling of the 'surplus fund,' 
out of the int~rest of such 'surplus fund' for such services? 

The surplus fund in question is made up of over-payments, duplicate 
payments, etc., which were made by the taxpayers of a county in this state 
during the semi-annual tax collection period and were drafted into the 
county treasury in compliance with a ruling of the attorney-general's 
department, found in Vol. 1, page 517, report of 1916, the amount of said 
fund having been set apart in a separate fund and is now known as 
----- County Treasurer's Surplus Fund.'" 

In an opinion rendered by my predecessor, Hon. Edward C. Turner, referred 
to in your letter, I find the following: 

"It is apparent from your statement and from information gained 
from personal interviews with your examiners that the duplicate payment 
of taxes in many counties is becoming a matter of serious concern to 
county officials as well as to your department. It appears that said pay
ments have reached such proportions in many counties as to imperatively 
require the adoption of some plan for the proper disposition of the same 
in the absence of any statutory· regulations providing for their disposal. 

It is well to observe that no statutory provisions have been made for 
the disposition of these funds because under the plan or scheme of the 
statutory law it was not anticipated that such payments could occur. I re
fer in this connection to section 2594 G. C., which provides that when pay
ment of either half of taxes is made the treasurer shall write in the 
blank space required to be left on each duplicate opposite such taxes the 
word 'paid.' This provision of said section does not mean that the entry 
of this word shall be made in this column the next day after such taxes 
are paid or at some future time. This provision means and requires that 
such entry shall be made when the taxes are paid. If this is done, as it 
was intended, it should be done, duplicate payment of taxes could not pos
sibly occur because it would be discovered instantly. It seems, therefore, 
incredible that such payments, even if the provisions of this law were ob
served in a reasonable manner, could amount to many thousands of dollars 
each year in certain counties, as the examinations of your department 
show is the case. 
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Referring now to your inquiry in reference to section 286 G. C., as 
amended 103 0. L. 507, we find its provisions which are pertinent to said 
inquiry are as follows: 

'The term "public money" as used herein shall include all money re
ceived or collected under color of office whether in accordance with or 
under authority of any law, ordinance or order, or otherwise, and all pub
lic officials, their deputies and employes, shall be liable therefor.' 
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Unquestionably money collected in any manner by a county treasurer 
for taxes, whether received and paid under a mistake of fact or law, is 
collected by said treasurer under color of office. I have no hesitancy, 
therefore, in saying that duplicate payment of taxes, paid and received 
under a mistake of fact, constitute public money within the meaning of 
this section. Such payments, therefore, are proper subjects for the atten
tion of your examiners when making the annual examination required by 
law in the office of each county treasurer. But it must be understood that 
this statute does not thereby make such payments public money in the 
sense that the money received therefrom may be used by the county for 
public purposes or may be credited to any fund of the county to be used 
for public purposes. The money so received from duplicate payments 
of taxes becomes, is and must continue to be ~ntil exhausted a trust fund 
for the benefit of those who created it by mistake and who are entitled 
to be repaid from it upon proof of such mistake and their consequent 
right to such repayment. For this reason I am of the opinion, in answer 
to your second inquiry, that it would not be proper to report this money 
under the provisions of section 2642 G. C., nor should it be credited in 
any event to the undivided general tax fund. As before observed, there 
are no statutory provisions applicable to this situation, and' I, therefore, 
advise that this money be held by the county treasurer until his semi
annual settlement with the county auditor. In the meantime each treas
urer should make every possible effort to return all duplicate payments 
to those who are entitled to the same. At the time of making the semi
annual settlement whatever amount of such payments remains in the 
hands of the treasurer should be reported by him to the auditor and 
turned into the county treasury, to be credited to a special trust fund and 
thereafter all claims against such fund should be paid upon the allowance 
of the county commissioners; said allowance to be made upon the written 
request of the treasurer and upon proof that the party making the claim 
is rightfully entitled thereto." 

\\'ithout passing upon the correctness of the view expressed in the above 
opinion, I desire to call your attention to the application of section 286 G. C., 
quoted and referred to in the opinion of :\Ir. Turner. That section provides in 
part: 

"The term 'public money' as used herein, shall include all money re
ceived or collected under color of office whether in accordance with or 
under authority of any law, ordinance or order, or otherwise, and all 
public officials, their deputies and employes, shall be liable therefor." 

"Cndoubtedly, the monies constituting the surplus fund are received by the 
county treasurer under color of his office and are public monies within the defi
nition of the statute above quoted and the county treasurer is made liable therefor. 
Inasmuch as he is liable therefor as county treasurer, the monies must be cared 
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for by him as county treasurer in the same manner as all the other public monies. 
This is to be done, if not by himself, by deputies and assistants provided for by 
statute to assist him in discharging his duties as county treasurer. 

I am therefore of the opinion that the monies in the surplus fund must be 
cared for by the county treasurer himself or by deputies or clerks connected with 
the county treasurer's office, and that the interest on the surplus fund may not be 
used to employ a clerk to perform the clerical work incidental to the handling of 
such fund. 

1146. 

Very truly ypurs, 
JoSEPH :McGHEE, 

Attorney-General. 

DELINQUENCY PROCEEDINGS-JURISDICTIO::-\-FEES. 

An affidavit is filed charging the child with delinquency and because of lack of 
evidence the case is contimted. In tlte meantime another affidavit is filed against 
the child, setting forth another offense and a hearing is had. Held, the court had 
jurisdictionJ of the child after the filing of the first affidavit and the filing of the 
second affidavit is not a new "case" against the child 1.0ithit~ the meaning of section. 
1602 and the probate judge is therefore not entitled to receive a fee under the 
section for the filing of the second affidavit. 

The child is found to be delinquent and is placed 01~ probation and later a 
second affidavit is filed setting forth some other evidence and a hearing had thereon. 
Held, that since after the child was declared delinquent the juvenile court had jur
isdiction over it and the filing of the second affidavit was not the filing of a neu!, 
"case" under section 1602 G. C., the probate judge is .not entitled to receive a fee 
under this section for the same. 

CoLU:~raus, Omo, April 15, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of March 18, 1918, enclosing a communication 
from Hon. Charles E. Capple, probate judge of Ross county, Ohio, and asking my 
opinion upon the questions he presents therein. Judge Capple's letter is as follows: 

"In looking over the various opinions of Attorney-General McGhee 
which you were kind enough to send me some few days ago I noticed 
one opinion which, if I place the correct interpretation upon the same, 
was to the effect that only one charge by way of probate court costs 
could be made in a juvenile case or cases, no matter how many different 
complaints were filed against the same child at different times. Of course, 
I keep in mind that portion of the opinion which provided that a new com
plaint should be styled a new case and charged for, providing the delin
quent child was committed to the boys' industrial school and thereafter dis
charged, and thereafter a new complaint filed. 

1\ow if I am correct in the foregoing, does your department go so far 
as to say that if on March 11, 1918, an affidavit is filed charging John 
Jones with being guilty of immoral conduct and therefore a delinquent 
child, and thereafter on hearing of said case for reasons which seem 
sufficient to the court, lack of evidence at the time of hearing or other 
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cause, said hearing is continued; and then, thereafter, say on June 29, 1918, 
another affidavit is filed against John Jones charging him with petit larceny 
and therefore a delinquent child, and notices, etc., and hearing are had 
on said second affidavit, that this court cannot make a charge for each sep
arate proceeding; or, say John Jones at one time is found to be a delin
quent child and placed on probation and thereafter a second affidavit is 
filed charging some other offense, and hearing is had thereon, that this 
court cannot charge for said second case or proceeding? 

Certainly I have in mind that the charge in juvenile matters is de
linquency, and not some specific criminal offense; but, it seems to me on a 
second affidavit being filed that notices, hearing, etc., should be had. In 
other words, to come to the point, the statute says the probate court shall 
tax the sum of $2.50 for each case filed against a delinquent child; I am 
afraid I have in mind a different construction of when said fee should be 
taxed, or what the procedure of the court should be than the attorney
general has, if I read and interpret his opinion correctly." 
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In opinion Xo. 791, rendered November 20, 1917, to which reference is made 
by Judge Capple, the following statement is found: 

"A 'case' is filed within the meaning of section 1602 G. C., supra, 
when the original affidavit charging delinquency, dependency or neglect is 
filed with the court and that as long as the jurisdiction acquired upon 
that charge continues, the filing of any additional affidavits or charges, or 
the making of any new orders by the court, does not constitute a new 
'case' within the meaning of section 1602 G. C." 

In the first situation, to which Judge Capple calls attention, the affidavit was 
filed charging a child with being delinquent. Because of lack of evidence the 
hearing was postponed. In the meantime another affidavit was filed charging the 
child with being a delinquent, based upon another violation of law, and a hearing 
was had. 

Section 1647 G. C. provides as follows: 

"l:ntil the time for the hearing arrives, the court shall make such 
temporary disposition of such child as it may deem best." 

The affidavit, as will be noted from a reading of section 1647, above quoted, 
need only charge delinquency. It is not necessary to set out all the facts upon 
which the charge of delinquency is based nor is it necessary at the time of the 
hearing to confine the evidence to the allegations laid in the affidavit. The affida
vit is simply filed for the purpose of charging delinquency and then the court 
may hear whatever evidence it may see fit to entertain in connection with the 
charge. In the first case referred to by you the child was charged with being' 
a delinquent upon the filing of the first affidavit and it was at that time that a 
"case" was filed against the child within the meaning of section 1602 G. C. The 
court had jurisdiction of the child prior to the filing of a second affidavit and 
although the court may have allowed the second affidavit to be filed, it received 
it not as a new "case" against the child, but simply as additional evidence in sup
port of the charge of delinquency made in the first affidavit. No fees, therefore, 
could be charged by the probate judge for the filing of this second affidavit. 

The second situation presented by Judge Capple shows the child to be a de
linquent child and placed on probation. Thereafter a second affidavit was filed 
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"charging some other offense" and a hearing was had thereon. The only charge 
that can be placed against a minor for a violation of law is that the child is a 
delinquent minor and that charge is based upon any offense that may have been 
committed. After the court has once found the child to be a delinquent child upon 
an affidavit setting forth some violation of law, the child remains in the custody 
of the court for the necessary purposes of discipline and protection until he or she 
attains the age of twenty-one years and the power over such child continues until 
the child attains such age. If a child has been declared to be a delinquent and 
is placed upon probation, and further evidence of improper conduct or violation 
of law is discovered, the court's attention may be called to such fact by affidavit, 
or otherwise, but no hearing can be held by the court to determine whether 
or not the child was delinquent for the reason that that matter has already 
been passed upon. The only thing the court has before it is whether or not the 
probation should remain in effect, or whether the child should be committed to 
an institution or disposed oi in some other proper manner according to law. The 
court is simply exert:ising a continuing jurisdiction founded upon the finding on 
the original affidavit and the filing of the evidence of further delinquency, whether 
it be by affidavit or otherwise, is certainly not the filing of a new case against 
the child, and it is my opinion that the court may not charge or receive a fee 
under section 1602 G. C. for the second hearing as a new "case." 

1147. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera!. 

WHEN ERRORS ON TAX DUPLICATE :MAY BE CORRECTED. 

Where a cou11ty auditor fails to place upon the duplicate additio11s directed 
to be made to mineral la11d valuations by the tax commission of Ohio under 
sections 5612 and 5613 General Code, and 110 corrective action is taken until the 
final August settlement for the taxes assessed on such valuation, there is no ~my 
i11 which the error can be subsequently corrected. 

CoLUMBus, Omo, April 17, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of recent date re
questing my opinion upon the following: 

"Under the provisions of section 5612 the auditor of Hocking county 
in the year 1916 furnished to the commission an abstract of the real and 
personal property of each taxing district in his county and under the 
provisions of section 5613 the commission, after careful consideration of 
said abstract, added certain percentages to the value of oil royalties and 
mineral rights in said county and certified its action to the county auditor. 
The auditor had instructions from the commission that the value of all 
oil royalties must be included with the value of the land if the owner of 
the land and the royalty was one and the same person. The auditor did 
not comply with the commission's instructions in this regard but placed 
the value of said oil royalties upon the tax duplicate in a separate entry, 
designating the same 'Special Oil Tax.' One of the parties against whom 
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this tax was assessed brought injunction proceedings in the common pleas 
court and the court, as the commission understands it, enjoined the collec
tion of the tax. The commission now desires to know whether the 
present auditor hy instructions from this commission or otherwise, may 
correct the error of the former auditor in placing this value upon the tax 
duplicate as a special oil tax and increase the value of the land of the 
person securing this injunction to its true value in money for the year 
1916." 
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It will not be necessary to quote sections 5612 and 5613 General Code as they 
were amended in 1915. Suffice it to say they imposed upon the county auditor 
the imperative duty of acting in the way in which your letter implies that he should 
have acted; that is to say, he should have added to the value of the land in each 
case the percentage specified in the order of the tax commission where the min
eral rights and the land were owned by the same person. I understand from your 
letter that he did not do this, and that nothing in the decision of the court bears 
upon the legality of the assessment as it would have been had the auditor pro
ceeded properly; that is to say, I do not understand that if present action is 
otherwise possible the auditor would place himself in contempt of court by taking 
such action. I have not the papers in the case referred to before me, and really 
should have in order to dispose of this point satisfactorily. I eliminate the point 
from consideration, however, with the caution that in so doing I have assumed 
that the auditor was merely enjoined from collecting any tax upon his duplicate 
entry of "Special Oil Tax." 

\Vith this point out of the way, the question which you put may be phrased 
thus: 

Where an order of the tax commission under former section 5613 of 
the General Code was not complied with by the county auditor prior to 
the August settlement in the year for which the assessmen-t was made, 
is there any authority to comply with it thereafter; or have the auditor 
by his default and the tax commission and all other administrative au
thorities who might he interested in the case by failing to proceed to 
remedy the default while the duplicate was still alive, as it were, cut off 
the right to comply with the commission's order? And if the auditor 
has no right without the initiation of further proceedings by the com
mission to take the step which he should have taken in 1916, may the 
commission by initiating other proceedings confer upon him such right 
or impose upon him such a duty? 

Of course, at the time the commission had ample authority under section 74 
of the Parrett-\Vhittemore law (106 0. L. 266), therein designated as section 
5624-2 General Code, to institute appropriate proceedings to compel the auditor's 
compliance with its lawf\.\1 order. This authority continued at least until the 
time of the August settlement in 1917, even though in the meantime the Parrett
Whittemore law was extensively amended, section 5624-2 G. C. not having been 
touched in the amendments of 1917. Section 5612 G. C. was, to be sure, repealed; 
but public rights had vested under it and indeed a proceeding had been initiated 
within the meaning of section 26 of the General Code; so that, in my opinion, the 
power of the commission to invoke section 5624-2 to compel compliance with its 
order under section 5613 (still in force), though predicated upon a report made 
by the county auditor under section 5612 G. C. (since repealed), continued to exist 
after the amendment of 1917. But the duty of the auditor which could have been 
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thus enforced is that specified in section 5615 of the General Code as enacted in 
in 106 0. L. 267, and may be described as being the making of certain additions 
upon the then existing duplicate. The commission could not do more under sec
tion 5624-2 G. C. than to compel the performance of a legal duty, and if after 
th:e August settlement, 1917, the duty no longer existed and the power of the 
auditor was gone section 5624-2 cannot, of course, help the situation. 

\Ve are thus brought back to the main question as I have above phrased it. 

The following group of statutes may be considered: 

Section 2588 General Code: 

"From time to time the county auditor shall correct all errors which 
he discovers in the tax list and duplicate, either in the name of the person 
charged with taxes or assessments, the description of lands or other 
property or when property exempt from taxation has been charged with 
tax, or in the amount of such taxes or assessment. If the correction is 
made after the duplicate is delivered to the treasurer, it shall be made on 
the margin of such list and duplicate without changing any name, descrip
tion· or figure in the duplicate as delivered, or in the original tax list, 
which shall always correspond exactly with each other." 

Section 2588-1 General Code (106 0. L. 263): 

"The county auditor from time to time shall correct any clerical 
errors which he discovers in the tax list, in the name of the person 
charged with taxes, the valuation, description or quantity of any tract, 
lot or parcel of land or improvements thereon, or minerals or mineral 
rights therein, or in the valuation of any personal property, or when 
property exempt from taxation has been listed therein, and enter such 
corrections upon the tax list and duplicate." 

Section 2589 General Code : 

"After having delivered the duplicate to the county treasurer for col
lection, if the auditor is satisfied that any tax or assessment thereon or 
any part thereof has been erroneously charged, he may give the person 
so charged a certificate to that effect to be presented to the treasurer, who 
shall deduct the amount from such tax or assessment. If at any time the 
auditor discovers that erroneous taxes or assessments have been charged 
and collected in previous years, he shall call the attention of the county 
commissioners thereto at a regular or special session of the board. If the 
commissioners find that taxes or assessments have been so erroneously 
charged and collected, they shall order the auditor to draw his warrant 
on the county treasurer in favor of the person paying them for the full 
amount of the ta..xes or assessments so erroneously charged and collected. 
The county treasurer shall pay such warrant from any surplus or unex
pended funds in the county treasury." 

On the face of these sections it appears that a correction of the duplicate which 
constitutes an addition thereto cannot be made after the collection is closed at 
the August settlement. The explanation for the repetition involved in sections 
2588 and 2588-1 as they are above quoted lies in the fact that what is now section 
2588-1 is an amendment of a provision found in the \Varnes law of 1913, being 
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section 64 thereof, therein designated as section 5624-17 G. C. (103 0. L. 802), 
conferring upon the district assessor power, in addition to that possessed by the 
county auditor under section 2588, to correct clerical errors in the tax list and 
duplicate. \Vhile this section was in force both officers had this power. \\'hen 
the \Varnes Law was repealed and the position of district assessor was abolishe< 
by the legislation of 1916, the general assembly in the effort to cast upon the county 
auditor all the duties of the district assessor enacted a section word for word like 
section 64 of the \\'arnes law, except that the phrase "district assessor" was 
changed to "county auditor." Such amendment was absolutely unnecessary because 
the county auditor already had the same power under section 25AA G. ·c. (except 
perhaps as to the correction of valuation of mineral rights and improvements.) 

As I have stated, it is clear from section 2589 G. C. that this machinery can 
be applied to corrections of errors occurring in "previous years" only when the 
error has injured the taxpayer. There is no authority to collect taxes on a dupli
cate that is closed; a new or special duplicate must be made up or the charge must 
be made upon the then current duplicate for the past omitted taxes (see section 
5399 General Code). 

Of course, the current or 1917 duplicate is correct; there are no errors in it; 
and the 1916 duplicate being closed I am of the opinion that the authority con
ferred by sections 2588 and 2589 General Code is no longer available to permit 
the county auditor to take appropriate action nor to authorize the commission to 
order him to do so. (See also section 2592 G. C., further governing the procedure 
of making "additions and deductions," in which it is made very clear that the whole 
procedure consists of the correction of the living duplicate.) 

Section 2593 of the General Code as at present in force provides as follows: 
(107 0. L. 30.) 

"When the county auditor is satisfied that lots or lands on the tax 
list or duplicate have not been charged with either the county, township, 
village, city, or school district tax, he shall charge against it all such omitted 
tax for the preceding years, not exceeding five years unless in the mean
time such lands or lots have changed ownership, in which case only the 
taxes chargeable since the last change of ownership shall be so charged." 

I think it is obvious that this section can afford no relief to the public. The 
action of the commission consisted of an addition to the valuation. Section 2593 
authorizes the collection of omitted levies for particular purposes in subsequent 
years. 

Section 5604 General Code provides as follows: (107 0. L. 42.) 

"\Vhen the county board of revision discovers or has its attention 
called to the fact that, in a current year or in any year during the five 
years next preceding, any taxable land, building, structure, improvement, 
minerals, mineral rights, personal property or other taxable property in the 
county, has escaped taxation or been listed for taxation at less than its 
true value in money, the board may investigate the same and report 
to the county auditor all facts and information in its possession relating 
to the same. The county auditor shall make such inquiries and correc
tions as he is authorized and required by law to make in other cases in 
which real and personal property has escaped taxation, or has been im
properly listed or valued for taxation. 
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In connection with this section I refer you to the previous opm10n of this 
department given to the commission under date of :\lay 1, 1917, (Opinions of 
Attorney-General, Vol. 1, page 574), and to an opinion addressed to Hon. John 
V. Campbell, prosecuting attorney, Cincinnati, Ohio, under date of June 16, 1917, 
(Opinions of Attorney General, Vol. 2, page 1009). The latter of these opinions 
is peculiarly in point. The head-note of the opinion sums up the holding thereof 
as follows: 

"When the board of reVIsiOn acting under section 5604 G. C., as 
amended in 1917, calls to the attention of the county auditor the fact that 
a parcel of real estate, as such, has for a number of years been assessed 
upon the tax duplicate at very much less than its true value in money, the 
county auditor is without power to act in any respect directly upon such 
information; the provisions of section 5604, which assumes that he has 
power to take such action, not being. effective in themselves to give him 
such power, and there being no such power under other sections of the 
General Code. 

The county auditor has power to act upon information transmitted 
to him under section 5604 in the revaluation of improvements and bet
terments on lands, in which event his action affects only the current dupli
cate; and in case taxable land has been entirely omitted from the dupli
cate, in .which event his action may affect not only the current duplicate 
but also any of the five preceding years unless during that time the 
property has changed ownership." 

In brief, this conclusion was predicted upon the fact that although section 
5604 G. C., as I have quoted it, seems to assume that the county auditor has 
authority to make inquiries and corrections so as to affect previous years, there is 
no such other statute as the section seems to refer to authorizing him to do this 
thing. This holding disposes of section 5604 G. C. as an available remedy in the 
matter. 

I know of no other statutes which could have application to the matter at 
hand. The gist of the situation is that it is now too late to correct the duplicate 
for the year in question. Of course, this result is to be regretted inasmuch as you 
inform me verbally that other taxpayers have paid taxes on what was intended 
to be the increased valuation without protest. This fact, however, cannot change 
the result. I advise you therefore that the present county auditor has no legal right 
to correct the duplicate for the previous year so as to place the proper valuation 
against the property in question and to collect taxes on the increased amount 
accordingly; that the board of revision and county auditor acting together under 
section 5604 and related sections have no such power; and that inasmuch as the 
tax commission's power is limited to directing the auditor to perform his duties, 
and does not extend to the creation of any independent duties, the commission is 
not authorized to take any action which will afford a remedy. 

Very truly yours, 
JosEPH ::VlcGHEE, 

Attorney-Geueral. 
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1148. 

APPROYAL OF BOXD ISSL'E OF TRL'~IBL'LL COL'XTY-$21,000.00. 

CoLt::~mcs, OHIO, April 17, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IX RE: Bonds of Trumbull county, Ohio, in the sum of $21,000.00, 
in anticipation of taxes and assessments to pay the respective shares of 
said county, \Veathersfield township and of the owners of abutting prop
erty of the cost and expense of constructing the Salt Springs-Youngs
town road improvement in said county and township. 

I have carefully examined the corrected transcript of the proceedings of 
the board of county commissioners and other officers of Trumbull county, 
Ohio, relating to the above bond issue, and find said proceedings to be in con
formity to the provisions of the General Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when executed by the proper officers of the county and 
delivered, constitute valid and subsisting obligations of Trumbull county, Ohio, to 
be paid in accordance with the terms thereof. 

1149. 

Very truly yours, 
JosEPH ::\IcGHEE, 

Attorney-Genera/. 

CLAniS FOR SHEEP KILLED OR INJURED BY DOGS PRIOR TO DE
CE:\IBER 1, 1917, MAY BE ·ALLOWED BY CO~L'\1ISSIOXERS AT 
THEIR JUNE, 1918, SESSIOX FRO~I SHEEP FUXD-SURPLUS IN 
SHEEP FUXD ::\IAY BE TRAXSFERRED TO DOG AXD KEXXEL 
FUXD. 

The board of county commissioners, at its Jzwe session in the year 1918, may 
allow claims for sheep killed or injured by dogs prior to December 1, 1917, and 
order the payme1zt of such claims out of the "sheep fund" created by the levy of 
the per capita tax on dogs provided for in section 5652 General Code before its 
amendment in the act of March 21, 1917 (107 0. L. 534). 

Any surplus in said "sheep fund" after tlze payment of all claims for sheep 
killed or injured before December 1, 1917, may then be transferred to the "dog and 
kennel fund" created by said act; 011d 111011e)'s thereafter collected as the proceeds 
of the special tax on dogs under said section 5652 General Code before amend-
111e11t may then be covered into the "dog and keunel fund" for the purposes of said 
act. 

CoLt::IIDt:s, OHio, April 17, 1918. 

Bureau of Inspection and SupeY'vision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-This department is in receipt of a communication from you 
under date of ~larch 8, 1918, in which opinion is asked upon certain questions 
therein stated. Your communication is as follows: 
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"\Ve respectfully request your written opinion upon the following matter: 

Section 5652 G. C., before being amended and supplemented in 107 
0. L. 534, provided for additional tax on dogs, the section concluding as 
follows: 

'* * * The receipts from such tax shall constitute a special fund 
to be disposed of in the payment of sheep claims, as provided by law.' 

The net collections of said dog taxes were credited upon the ledgers 
of county auditors and county treasurers to funds variously designated 
as 'Dog Fund,' 'Sheep Fund' or 'Wool Grower's Fund.' These taxes, or 
levies, were charged on the general tax duplicate and were collected by 
the county treasurer, and were handled as other funds during the regular 
process of settlement. Many such charges became delinquent and were 
and are collected afterward, along with other delinquent personal property 
tax and we presume such delinquencies will be collected for several years 
in the future, and it is a question how long the old fund must be kept 
up to receive such collections. 

Th,e amendment of section 5652 G. C., 107 0. L. 534, does away with 
the levy or tax, and substitutes a registration fee to be paid to the county 
auditor along with the application for registration, which fees, as required 
by section 5652-13 G. C. (107 0. L. 537), must be deposited by the 
auditor in the county treasury and which shall constitute a special fund 
known as the dog and kennel fund. 
Section 5653 G. C., before amendment, provided: 

'After paying all such sheep claims, at the ltme session of the county 
commissioners, if there remain more than one thousand dollars of such 
fund, the excess, at such June session, shall be transferred and disposed 
of as follows: * * *' 

Said section 5653 G. C., as amended 107 0. L. 537, and effective 
December 1, 1917, provides : 

'After paying all horses, sheep, cattle, swine, mule and goat claims 
at the December session of the county commissioners, if there remain more 
than one thousand dollars of the dog and kennel fund arising from the 
registration of dogs and dog kennels for such year the excess at such 
December session shall be transferred and disposed of as follows: * * *' 

The disposition of the surplus in both instances is the same, hence 
would it not be practicable, after paying sheep claims for sheep killed or 
injured before December I, 1917, next June only out of the old fund in 
accordance with the provisions of section 5846 G. C., before amendment, to 
merge these funds under the new designation of 'Dog and Kennel' fund, 
by transferring any balance in the old to the new fund? Would such mer
ger require authority so to do from the court of common pleas under 
section 2296? If such merger be made or ordered by court can future 
collection of delinquent dog taxes on the delinquent personal tax dupli
cate be credited to the new dog and kennel fund?" 

The per capita tax on dogs provided for by section 5652 General Code prior 
to its amendment in the act referred to by you was levied primarily for the 
purpose of paying claims for sheep killed or injured by dogs, after such claims 
had been allowed by the board of county commissioners under section 5846 Gen
eral Code. 

Applicable to the consideration of the questions submitted by you, section 5 
of article XII of the State Constitution provides that-
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'"X o tax shall he levied, except in pursuance of law; and every law 
imposing a tax shall state, distinctly, the object of the same, to which only 
it shall be applied." 

567 

In view of these provisions of the Constitution and the fact that section 5846 
General Code, as amended in said act, still provides, among other things, that the 
board of county commissioners at its June and December sessions may allow and 
order the payment of claims arising from the killing or injuring of sheep by dogs, 
I am of the opinion in answer to your first question that the board of county 
commissioners, at its June session in the year 1918, may allow claims for sheep 
killed or injured by dogs prior to December 1, 1917, and order the payment of 
such claims out of the "sheep fund" created by the levy of the per capita tax on 
dogs provided for in section 5652 General Code as it read before its recent amend
ment. 

State ex rei. v. Benham, 17 C. C., n. s. 179. 

I am further of the opinion that any surplus in said "sheep fund" after the 
payment of all claims for sheep killed or injured before December 1, 1917, may 
then be transferred to the "dog and kennel fund" created by the act of ;\!arch 
21, 1917, referred to in your communication. 

State ex rei. v. Benham, supra. 

Some doubt as to the correctness of the conclusion just noted with respect 
to the transfer of such surplus is created by the provisions of section 5654 General 
Code, which, among other things, provides that when there is in the treasury of 
any county a surplus of the proceeds of a special tax which is not needed for the 
purpose for which the tax was levied such surplus shall be transferred immediately 
by the board having charge of such surplus to the sinking fund of the county, 
and shall thereafter be subject to the uses of such sinking fund. Inasmuch, how
ever, as moneys in the "dog and kennel fund" created by said act are, generally 
speaking, to be used for a purpose correlative to that for which moneys in the 
"sheep fund" are to be used, and inasmuch as claims for killed and injured sheep 
are hereafter required to be paid out of said "dog and kennel fund," I do not 
think that any surplus which may he in the sheep fund after the payment of 
claims for sheep killed and injured before December 1, 1917, can be said to be a 
surplus not needed for the purpose for which the tax was levied within the mean
ing of section 5654 General Code, and for this reason I do not think this section 
has any application to the matter at hand. 

In view of the fact that the "dog and kennel fund" created by the recent act 
is correlative and to some extent related in purpose to the "sheep fund" created 
by the collection of taxes levied under section 5652 General Code before amend
ment, I doubt very much whether the county commissioners in making such trans
fer are required to secure an order of court therefor by proceedings under sections 
2296 et seq. General Code, but as a matter of precaution I suggest that this be 
done. 

~Ioneys thereafter collected as the proceeds of the special tax on dogs under 
section 5652 General Code, before amendment, may, I think, be properly covered 
into the "dog and kennel fund" without offending either the letter or spirit of the 
constitutional provisions above noted; and this for the reason, as above pointed 
out, that the purposes for which the moneys in the "dog and kennel fund" are to 
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be used are correlative and related to, and in some respects identical with, the 
purpose for which moneys in the "sheep fund" may be expended. 

See Township of Xorthfield v. Village of ~Iacedonia, 22 C. C., n. s. SO. 

1150. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DIRECTORS OF l\IUNICIPAL UXIVERSITY MUST SUBMIT AN ESTI
:VIATE OF XEEDS OF SAID IXSTITUTIOX TO l\IAYOR-WHE~ AXD 
BY WHOl\f SAID ESTIMATE ~IAY BE REDUCED. 

The directors of a municipal uni1.'ersity must submit an estimate of the needs 
of their institution just as the heads of other departments in the city government 
must submit them, to the mayor, as a part of the process of making up the munici
pal budget. The mayor may reduce any item therein; the council when it makes 
the levy may, if necessary, reduce such item; and the budget commission in adjust
ing the levies may likewise reduce any item in the budget of such unive>rsit;y, 
if necessary to enforce the fifteen mill limitation which alone applies to such levy. 

CoLUMBUS, Omo, April 18, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of April 5 requesting my 
opinion upon the following: 

"We are referring you to the prov1s1ons of section 7908 G. C., as 
amended 103 0. L. 472, and section 3791 G. C., also to the budgetary pro
visions of the Smith one per cent tax law. 

Question: Is the budgetary request of the board of trustees of the 
university of the city of Cincinnati if within the limitations of section 
7908 G. C., mandatory to be made in full or has council or the budget 
commission, or both, the power to cut down and reduce same as they 
have on all other municipal levies with the exc_eption of the sinking 
fund?" 

The sections referred to by you are as follows: 

Section 7908: 

"The council annually may assess and levy taxes on all the taxable 
property of such municipal corporation to the amount of five-tenths of one 
mill on the dollar valuation thereof, less the amount necessary to be 
levied to pay the interest and sinking fund on all bonds issued for the 
university subsequent to June 1, 1910, to be applied by such board to 
the support of such university, * * * and also levy * * * five-one
hundredths of one mill * * * for the establishment and maintenance 
of an astronomical observatory, or for other scientific purposes, * * * 

The above tax levies shall not be subject to any limitations of rates 
of taxation or maximum rates provided by law, except the limitations 
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herein prm·ided, and the further exception that the combined maximum 
rate for all taxes lcYicd in any year in all) city or other tax di,trict shall 
not exceed fifteen mills." 

Section 3791 : 

"On the first day of April of each year the mayor shall submit to 
council the annual budget of current expenses of the municipality, any 
item of which may be reduced or omitted by council, but the council shall 
not increase the total of such budget. In the making of the annual budget, 
the mayor may revi,e and change any and all items in the annual esti
mates furnished to him by the directors and officers as herein prescribed, 
but he ,hall not increase the total of any such estimate * * *.'' 

EC9 

This section must be read in connection with section 3790 G. C., which pro
vides as follows: 

"To enable the mayor to make up his annual budget, each director or 
board and each officer, provided for in this title, on or before the last 
:\Ionday in :\larch of each year. shall make and file with the mayor, and 
also with the auditor, a carefully prepared and itemized estimate of the 
amount of money needed in such department or office for all purposes for 
the ensuing fiscal year, such estimate to be given for each month." 

Section 4001 : 

"In any municipal corporation having a university supported in whole 
or in part by municipal taxation all the authority, powers and control 
vested in or belonging to such corporation with respect to the manage
ment of the estate, property and funds, given, * * * for such uni
versity, as well as the government, conduct and control of such university 
shall be vested in and exercised by a board of directors consisting of nine 
electors of the municipal corporation." 

This section is a part of "this title" as referred to m section 3790 G. C. 
Section 7902 : 

"As to all matters not herein or otherwise provided by law, the board 
of directors of a municipal university, * * * shall have all the au
thority, power and control vested in or belonging to such municipal 
corporation as to the sale, lease, managemel'lt and control of the estate, 
property, and funds, given, * * * to such corporation for the trusts 
and purposes relating thereto and the government, conduct and control 
of such university, * * * " 

Section 7909: (Immediately following section 7908, referring back to it and 
left unrepealed by the amendment of section 7908, 103 0. L. 472.) 

"Such lc1--ies shall be made b;v the council at tlze time, a11d in like 
mamzer as other leL'ies for other mzmicipal purposes, alld must be certified 
by it and placed upon tlze tax duplicate as other mzmicipal le'l-·ics. * * *" 

Section 5649-3a: (See Smith one per cent law, so-called.) 
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"On or before the first :\Ionday in June, each year, the county com
missioners of each county, the council of each municipal corporation, the 
trustees of each township, each board of education and all other boards 
or officers authorized by law to levy taxes within the county, * * * 
shall submit or cause to be submitted to the county auditor an annual 
budget, setting forth in itemized form an estimate stating the amount of 
money needed for their wants for the incoming year, and for each month 
thereof. Such annual budgets shall specifically set forth:" 

(Here follow specific directions as to the form of the annual budget; 
and certain "interior limitations" upon the aggregate of taxes that may be 
levied by the county, municipal corporation, the township and the school 
district, respectively, for their several purposes.) 

"Such budget shall be made up annually at the time or times now 
fixed by Jaw when such boards or officers are required to determine the 
amount in money to be raised or the rate or taxes to be levied in their 
respective taxing districts. * * *" 

Section 5649-3b : 

"There is hereby created in each county a board for the annual adjust
ment of the rates of taxation and fixing the amount of taxes to be levied 
therein, to be known' as the budget commissioners. * * *" 

Section 5649-3c : 

"The auditor shall lay before the budget commissiOners the annual 
budgets submitted to him * * *. The budget commissioners shall ex
amine such budgets and estimates prepared by the county auditor, and 
ascertain the total amount proposed to be raised in each taxing district 
* * *. If the budget commissioners find that the total amount' of taxes 
to be raised therein does not exceed the amount authorized to be raised 
in any * * * taxing district in the county, the fact shall be certified to 
the county auditor. If such total is found to exceed such authorized 
amount in any * * * taxing district in the county, the budget com
missioners shall adjust the various amounts to be raised so that the total 
amount thereof shall not exceed in any taxing district the sum authorized 
to be levied therein. In making such adjustment the budget commis
sioners may revise and change the annual estimates contained in such 
budgets, and may reduce any or all the items in any such budget, but shall 
not increase the total of any such budget, or any item therein. The budget 
commissioners shall ·reduce the estimates contained in any or all such 
budgets by such amount or amounts as will bring the total for each * * * 
taxing district within the limits provided by law. * * *" 

Section 5649-5b: 

"* * * in no case shall the combined maximum rate for all taxes 
levied in any year in any county, city, village, school district, or other 
taxing district, under the provisions of this and the two preceding sections 
and sections 5649-1, 5649-2 and 5649-3 of the General Code * * * ex
ceed fifteen mills." 

Section 5649-1 : 

"In any taxing district, the taxing authority shall, within the limita
tions now prescribed by law, levy a tax sufficient to provide for sinking 
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fund and interest purposes for all bonds issued by any political subdi
vision, which tax shall be placecl hefore and in preference tu all other items, 
and for the full amount thereof." 

Section 5649-4: 

"For the emergencies mentioned in sections forty-four hundred and 
fifty * * * (and other sections which are not involved in your in
quiry) the taxing authorities of any district may levy a tax * * * 
irrespective of any of the limitations of this act." 
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It seems to me that the mere quotation of the above sections answers your 
question. The directors of the Vnivcrsity of Cincinnati are not immune from the 
requirements of section 3790, but must file their estimates with the mayor of the 
city; he may reduce any item of such estimate; the council may reduce any such 
item; the budget commissioners may reduce any such item if necessary to enforce 
the limitation of the Smith one per cent law that applies to the levy which the 
council may make for this purpose, viz.: the fifteen mill limitation provided for 
by section 5649-5b. Section 7908 G. C. in nowise operates to exempt the levy 
which it authorizes from budgetary revision. In fact, section 7908 gives the direc
tors of the municipal university no power whatever. It merely vests power in the 
council to make a tax levy for a given purpose. The very next section has the 
effect of making the machinery of levying taxes generally applicable to the levy
ing of this tax. I can think of no reason why it should be asserted that the 
council or the budget commissioners are without power to reduce the request of 
the directors of the university, and in fact, as I have indicated, I believe the 
mayor also has the power to do this. 

1151. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Geueral. 

LEGALITY OF ADJOURXED ~IEETIXG OF BOARD OF EDVCATIO~ 
WHEX REGULAR l\IEETIXG ADJOURXED BY LESS THAX QUORU~l 
-APPROVAL OF BOXD ISSVE OF XORWICH TOWXSHIP RURAL 
SCHOOL DISTRICT. 

A rule of a board of education, adopted pursuant to the authority of sectio11 
4747 G. C., Provided that the regular meetings of the board should be 011 the first 
Monday of each 111011th at 7:30 p. m. The first .l!ol!da}' in the month of April, 
1917, fell on the second day of the month. At this meeting but two members of the 
board of education were in atteudance a11d the meeting 'leas adjourned by them to 
April 3, 1917, a quorum of the board bci11g presellt at this meeting. The board, 
after the transaction of current busilless, adjourned the meetillg to April 9, 1917. 
At this meeting all of the members of the board were preseut. Thereafter, as 
shawl~ by the miuutes, by adjournments from time to time meetillgs '!cere held 
by the board "in adjourned session" on the 16th alld 28th of April alld the 1st and 
3rd of May, 1917. At each of these meetings a quorum of the board were pres
eut, but at uone ,of them were all of tlze members presellt. IIELD, that the meet
illg of the board under date of Jfay 3, 1917, was a legal meeting at which the board 
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could lawfully adopt a resolution protwing for the submission to the electors of 
the school district the proposition of a bond issue under section 7625 G. C. 

CoLL'~IBL'S, OHio, April 18, 1918. 

Industrial Com mission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re bonds of X orwich township rural school district, Franklin coun
ty, Ohio, issued ),y the board of education of said school district on a 
vote of the electors thereof for the purpose of completing and furnishing 
an elementary school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education and other officers of ~orwich township rural school district re
lating to the above bond issue and in the consideration of said transcript I have 
encountered but one question which in any vital way touches on the validity of the 
bond issue in question. This question is one with respect to the legality of the 
meeting of the board of education under date of May 3, 1917, at which the board 
adopted the resolution submitting to the electors of the school district the proposi
tion of said bond issue. Only four of the five members of the board of education 
attended this meeting, and unless the legality of the meeting can be sustained 
according to rules of law applicable to the consideration of this particular ques
tion the bonds must be deemed invalid. Kattman v. Board of Education, 15 C. C., 
n. s., 232. 

Section 4750 of the General Code provides that no meeting of a board of 
education shall be legal unless it is a meeting provided for by law or is a regular 
meeting provided for by rules of the board or is a special meeting called in the 
manner provided for in section 4751 G. C. 

It is not contended that said meeting was one fixed by law or that the same 
was a special meeting called in the manner provided by section 4751 G. C., and 
the first underlying question to be considered is whether or not the meeting here 
in question was a regular meeting of the board consistent with the rules of law 
applicable to the consideration of questions of this kind. The transcript shows 
that the regular meetings of the board of education of this school district during 
the year 1917 as fixed by its rules were to be held on the first Monday of each 
month at 7:30 o'clock p. m. The first :\Ionday in the month of April, 1917, fell on 
the second day of the month. At this meeting but two members of the board of 
education were in attendance and the minutes of said meeting, duly signed by the 
president and clerk, as set out in the transcript, read as follows: 

"Hillards, Ohio, April 2, 1917. 
''Regular meeting time of board but no meeting for lack of a quorum. 

:\Iembers adjourned to meet in regular session Tuesday evening, April 3.'' 

The minutes of the meeting of April 3, 1917, show that the board of educa
tion met "in regular session" in Dr. Reason's offi\:e with four members present. 
After the transaction of current business of the board at this meeting the same 
was adjourned to :\Ionday evening, April 9, 1917. 

The minutes of the meeting of April 9, 1917, recite that the board of education 
met in special session with all five of the members of the board present. There
after by adjournments from time to time meetings were held by the board "in 
adjourned session" on the 16th and the 28th of April, and the 1st and 3rd days 
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of )lay, 1917. At each of these meetings a quorum of the board was present, but 
at none of them were. all of the members present. 

On the 7th day of ~lay, 1917, the board met in regular session pursuant to 
its rules with four of the five members of the board present and at this meeting 
the minutes of all of the meetings above noted were read and appro\·ed. It is 
obvious that the legal character of the meeting of the board of education under 
date of :\lay 3, 1917, as a regular meeting depends upon the question whether or 
not the meeting of the board under date of April 3, 1917, was a regular meeting, 
for if the meeting of April 3, 1917, was a regular meeting of the board all sub
sequent meetings of the board up to and including the meeting under date of 
May 3, 1917, being adjourned sessions from said meeting of April 3, 1917, would 
partake of the character of regular meetings of the board, at which the board 
could competently transact any business that it might have transacted at the 
meeting from which the adjournment was taken. 

"If not prohibited by law adjournment can be taken from time to time 
and the power of the legislative body at the adjourned meetings will be 
full and ample to accomplish the work or transact the business which 
could legally have been done at the meeting from which the adjournment 
was taken." Abbott Pub. Securities, Sec. 436. 

"An adjourned meeting of a regular meeting is nothing more than a 
continuam:e of the regular meeting, and is not a new and independent 
meeting." Dockett v. Old Forage Borough, 240 Pa. 98. 

The court in its opinion in this case says: 

"A regular meeting, unless special provision is made to the contrary, 
may be adjourned to a future fixed day, and at such meeting it will be 
lawful to transact any business which might have been transacted at the 
stated time, of which it is, indeed, but the continuation." 

Sec also to this point: 

State v. Smith, 22 Minn. 218; 
State v. Rogers, 107 Ala. 444; 
)1agneu v. Fremont, 30 Xebr. 843; 
Carter v. McFarland, 75 Iowa 196. 

And this I might add would be true of the meeting of the board under date 
of April 9, 1917, notwithstanding the fact that the same is denominated a special 
meeting in the minutes of the board for this meeting, it not appearing that this 
meeting was called in the manner provided by law for special meetings of the 
board. 

The further and more fundamental question is therefore presented with respect 
to the power of the two members of the board present at the regular meeting 
under date of April 2, 1917, to adjourn said meeting to a date certain as was 
done in this case. This question with respect to the authority of members less 
than a quorum of a deliberative body controlling the affairs of a public corpora
tion to adjourn meetings to a day certain is one upon which the authorities are 
in conflict. There is nothing in the provisions of our statutes governing boards 
of education which touches this question, section 4752 G. C., merely providing in 
this connection that a majority of the members of a board of education shall 
constitute a quorum for the transaction of business. I think it may be safely 
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said as a general proposition that although a quorum of a deliberative body, con
sisting in the absence of statutory provisions to the contrary of a majority of all 
the members of such body, is necessary for the transaction of the business of 
such body, members of such body less than a quorum may adjourn the meeting 
from time to time. 

Abbott, 1Iunicipal Corporations, Sec. 507; 
:.\IcQuillan, ::\Iunicipal Corporations, Sec. 594. 

Under statutory provision authorizing a less number than a quorum of a 
deliberative body to adjourn from time to time, it has been held that such number 
less than a quorum may adjourn meetings to a day certain. 

Rackliffe & Gibson v. Duncan, 130 Mo. App., 695. 
Duniway v. Portland, 47 Oregon 103. 

And in the absence of statutory provision touching the question it has likewise 
been held that a number less than a quorum may adjourn to a day certain. 

O'Neill v. Tyler, 3 N. D. 47; 
Kimball v. Marshall, 44 N. H. 465; 
People v. Nelson, 252 Ill. 514. 

In the case of O'Neil v. Tyler, supra, the question at issue was with respect 
to the legality of certain meetings of the county board of equalization of Cass 
county, in said state, held on the 12th and 13th of July in the year 1886. The 
statute governing the meetings of said board provided that the same should meet 
on the first Monday of July, but that year it happened that the first l\Ionday in 
July fell on the fourth day of the month and this being a legal holiday by a gen
eral statutory provision applying to the situation, the board of equalization met 
for the first time on the Tuesday next following the first Monday of July. There 
was a quorum present at the first meeting of the board on July 5th at which the 
board adjourned to meet the next day, July 6th. The minutes of this meet
ing showed that two members less than a quorum being present the board ad
journed to meet July 7th. This meeting of July 7th and meetings of the board 
under date of July 8th, 9th and 11th were each and all adjourned by members of 
the board less than a quorum thereof. At the meetings under date of July 12th 
and 13th a quorum was present and transacted the business which gave rise to 
the litigation in the case cited. The court in the opinion in this case says: 

"Taking up the questions in their order, it is manifestly true that the 
board of equalization did meet on the day designated by law for their 
meeting. The statute names the first Monday of July, but that year it 
happened that 1Ionday was July 4th. This day being a legal holiday, the 
statute expressly authorizes the postponement of secular business to be 
done on such day until the next business day. Comp. Laws, Sec. 4752. 
The board met for the first time on the Tuesday next following the first 
:VIonday of July, and this, as we have seen, was strictly regular, under 
the statute. There was a quorum present at the first meeting, and hence 
the adjournment until 10 a. m. the next day was also strictly regular. But 
the successive adjournments from day to day, which were made by only 
two members,-less than a quorum-are challenged as illegal and void. If 
such adjournments had no validity, it follows, logically and legally, that the 
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board was not lawfully assembled when it did actually meet and discharge 
its functions on Tuesday and \\" cdncsday, July 13th and 14th, and hence. 
on this supposition, there was no session of 'not less than two days' that 
year, as the statute required. Comp. Laws, Sec. 1584. 

\Ve have been unable to find a decided case in point upon the question pre
sented, i. e., as to the validity of no quorum adjournments when such ad
journments are made from day to day as a means of preserving the life of 
meetings required by law to be held by the governing officials of public cor
porations. But this court will take notice judicially that the practice of 
making such adjournments extensively pervades in the United States, and 
that it is not limited to such bodies as congress and state legislatures, 
where it has the express sanction of organic law but obtains in city coun
cils and in town, county, and school district boards, where there is no 
express provision of law authorizing it. Cush. Leg. Law & Pr. Assem. 
(2d Ed.) Sec. 254, 255. \Ve think so valuable a rule, as applied to public 
corporations, at least should be preserved, particularly as its denial would 
operate disastrously to the public interests in many cases, as would be 
true with respect to meetings of the only board before which the taxpayer 
can be heard upon the matter of the valuation of his property for taxation. 
Our conclusion is that the board met at the proper time, and held a session 
of not less than two days in the year 1886." 

5i5 

The case of Kimball v. Marshall, supra, was a contest for the office of city 
clerk of the city of Xashua, K. H., and the point was made that the meeting of 
the city councilmen and aldermen at which Kimball was elected to the office 
as the successor of l.Iarshall was illegal for the reason that said meeting was held 
as an adjournment from a meeting at which less than a quorum were present. The 
court in its opinion in this case upholding the legality of the meeting at which Kim
ball was elected says : 

"The rule, as we understand, applicable to all deliberative bodies, is 
that any number have power to adjourn, though they may not be a quorum 
for the transaction of business. 

In general the chair is not to be taken till a quorum for business is 
present; unless, after due waiting, such a quorum is despaired of, when 
the chair may be taken and the house adjourned. And whenever, during 
business, it is observed that a quorum is not present, any member may call 
for the house to be counted; and, being found deficient, business is sus
pended. Jefferson's l.Ianual, Sec. 6, citing 2 Hats., 125, 126. And Cushing 
(l.Ianual 19) says: 'If at any time in the course of the proceedings notice 
is taken that a quorum is not present, and such appears to be the fact, 
the assembly must be immediately adjourned.' 

If this were not so it must often happen that a small minority might 
have it in their power to defeat not only the business in hand, but to 
dissolve and terminate the meeting. 

If this were not so generally, yet we think this must be held to be 
the rule in a case like this, where the law prescribes that a certain duty 
shall be performed on a particular day. It must either be held that the 
body once assembled cannot adjourn till the business is done, or that so 
many as are ready to perform their legal duty shall be held competent 
to continue the meeting until the object is accomplished. Of these con
sequences both may be held to follow under circumstances ;-the majority 
could make no legal adjournment to such a time as would defeat the per-
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formance of the prescribed duty, and a minority might keep the 
meeting in existence until the duty was done, by adjournments." 

In the case of The People ex rei. v. X elson, supra, the contention was made 
that certain action of the school trustees of a certain surveyed township in De\Vitt 
county, Ill., transferring territory from certain school districts under their control 
in the formation of a new school district was invalid for the reason that the 

. meeting at which such action was taken was not legal. The statutes governing said 
school trustees fixed the first ~Iondays of April and October in each year as the 
times of the regular meetings of the board and authorized the transaction of the 
particular business in question only at the April meeting of the board. The first 
l\Ionday of April, 1910, fell on April 4th, but at this meeting of the board but one 
trustee and the clerk were present. The meeting was adjourned until April 11th 
when two trustees and the clerk were present, it appearing that one trustee had 
some time previously removed from the township and his successor had not been 
chosen. At this meeting of April 11th the trustees transacted the business which 
gave rise to the action. The court in its opinion says: 

"There is no dispute that the law had been complied with in filing the 
petitions and giving notice that the adjournment to April 11th was on 
account of there not being a quorum present. The appellant insists that 
this was fatal to the validity of the district. 

* * * * * * * 
If appellant's postt!On is correct, then, notwithstanding the petitioners 

had complied with the law so as to authorize the trustees of township 21, 
north, range 1, east, to act on the petition, by the failure of a quorum 
of the board to attend at the date of the regular meeting jurisdiction to 
act upon the petition thereafter was lost. 'vVe do not believe this is a 
reasonable construction of the provisions of the statute above set out in 
substance. It was essential that the petition be presented at the regular 
meeting of the board in April, and this was done. Tliere being no quorum 
present at that meeting the petition could not be acted upon but the 
meeting could be kept alive by adjournment to a later date. If there had 
been a quorum present April 4 and the board had not completed the hear
ing 'of legal voters of the district or districts affected by the proposed 
change who might appear to oppose the petition,' we see no valid reason 
why the board could not adjourn to a later date to complete the hearing 
before final action. It certainly is not the purpose of the statute that a 
petition should be acted upon on the day of the regular meeting if a 
reasonable opportunity to the opponents of the petition of being heard re
quired an adjournment. Like all other similar bodies, the board of trustees 
had power to adjourn a regular meeting when not restricted by the statute. 
and unless such adjournment is an abuse of the power it is not the sub
ject of review. (I Ency. of Pl. & Pr. 248; ::\Iagenau & Brunner v. City 
of Fremont, (Xeb.) 9 L. R. A. 786). The adjournment under consid
eration, we think, was not in violation of the statute and it was clearly no 
abuse of power. There being no quorum present, according to parlia
mentary law the only business that could be transacted was to adjourn. 
If the adjournment had been without day it might have ended the power 
of the board to act upon the petition upon its own initiative, but by 
adjourning to a day fixed one week later the regular meeting was kept 
alive for the purpose of transacting the business, including action upon the 
petition." 
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A decision directly to the contrary on this point is presented in the case of 
Pennsylvania Co. \'. Cole et a!., 132 Fed. Rep. 668. This was an action to enjoin 
the collection of certain assessments for sewer improvements in the city of Ft. 
\\iayne on the ground, among others, that the meeting of the city council, at 
which the contract with Cole for the construction of the sewers was made, was 
illegal for the reason that the same was an adjournment from a previous regular 
meeting of the council by less than a quorum. In this case it appears that the 
regular meeting of council was held X 0\"emher 8, 1892. The council consisted of 
twenty members and only eight were present. The minutes of the meeting recited 
that there being no quorum present a recess was taken until the following evening 
when the contract with Cole was made, fourteen of the twenty councilmen being 
then present. The court in finding said contract invalid on the grounds stated held 
that where it is provided by statute that a majority of the members composing a 
common council of a city shall constitute a quorum, less than a quorum have no 
power to adjourn a regular meeting of the council to a later date and a contract 
entered into at such an adjourned meeting was void and cannot be validated by 
way of ratification by an approval of the minutes of such meeting at the next 
regular meeting of the council. None of the authorities cited by the court sup
port the conclusion reached by the court on this question. \Vith a 
single exception all of the authorities cited in the opinion are to the 
point only that the business of a deliberative body cannot he transacted by less 
than a quorum of the members. The single exception among the authorities cited 
in the opinion in this case is the case of State ex rei. v. Smith, 22 :\linn. 218, where 
the point was made but not decided. This action was a contest between the relator 
and the defendant for the office of assessor of the city of Duluth. The relator 
was elected April 15, 1873, and the aefendant April 29, 1874, hut on behalf of the 
relator it was claimed that the latter election was invalid by reason of the illegality 
of the meeting of the common council of said city at which the election was held. 
The charter then governing the city of Duluth provided that "the common council 
shall meet at such time and place as they by resolution may direct. A majority of 
the aldermen shall constitute a quorum." By resolution of the council their 
regular and stated meetings were directed and tixed to he held on the first and 
third Tuesdays of each and every month. The annual charter election for 1874 
was held on the first Tuesday of April, which was the same day fixed for the 
holding of one of the regular meetings of council as prescribed by resolution, but 
no meeting was held on this date. On the 14th, the second Tuesday of the month, 
a meeting was held at which the new aldermen took their scats and a reorganiza
tion was had and business pertaining to the city was transacted. \Vhereupon, 
without taking any action on the question of electing a successor to succeed the 
relator, whose term of office expired on the next day, the council adjourned 
without naming any day. The next meeting was on the 21st, the third Tuesday 
of April, the regular time of meeting as fixed hy said resolution. .\t this meeting 
the council balloted for an assessor, but heing unable to elect one adjourned until 
April 25th, when it again convened hut no quorum being present adjourned again 
until April 29th at which latter meeting the council elected the defendant as city 
assessor. There was no showing as to the number of members attending this 
latter meeting and the court disposed of the contention of the relator with re
spect to the illegality of the meeting at which the defendant was elected as follows: 

"Assuming, as is claimed by appellants, that the adjournment from 
the 25th to the 29th of April was irn:gular because of the want of a 
quorum, it does not appear, either from the findings of the court below 
or otherwise, but that the adjourned meeting was fully attended by all 
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the members of the council, and that they all participated in its pro
ceedings and in the election which was then had. In the absence of such 
finding the presumption is that they all did so attend, and acquiesced in 
the irregular adjournment. 'Illegality will not be presumed, but the con
trary. The maxim of law in such cases is, omnia rite acta presumuntur.' 
Citizens' M. F. Ins. Co. v. Sartwell, 8 Allen, 219, 223; Sargent v. Webster, 
13 ~Iet. 497, 504." 

The question here under consideration was presented but not decided in the 
case of Moore v. City Council of Perry, 119 Iowa 423. In this case the validity 
of a resolution adopted by the city council submitting to the electors the question 
of an extension of the city limits was challenged on the ground, among others, 
that the meeting of the council at which the resolution was adopted was illegal. 
In this case it appeared that at a regular meeting of the council held on September 
3, 1900, the council adjourned until September 5th. On that day the following 
record was made : 

"Council met pursuant to adjournment of September 3, 1900. Present: 
Mayor Breed, Councilmen Ginn and Heaton. No quorum being present, 
on motion of Heaton, and seconded by Ginn, council adjourned to meet 
September 8, 1900, at 8 o'clock p. m. Carried . H. A. Nash, clerk." 

On the 8th the council met and adjourned until September lOth, and on the 
lOth it again met and at this meeting the resolution in question was adopted. 
The court in its opinion says: 

"The regularity of the meeting held on September lOth is challenged 
for the reason that less than a quorum of the members at the meeting of 
September 5th had no power or authority to direct an adjournment until 
September 8th. The contention is that, while less than a quorum of the 
members of a deliberative body may adjourn from day to day, they have 
no power to adjourn to a future day certain. A sufficient answer to this 
contention, conceding it to be sound, is that it affirmatively appears that 
the council held a meeting on the 8th, at which we must presume all the 
members were present, participating in the proceedings. This meeting could 
no doubt be adjourned, and the adjourned session should be treated as a 
continuation of the original meeting. 

There is no provision in our law in any manner limiting the business 
which may be considered at a special meeting. Such a meeting may, 
under our code, section 688, be called by the mayor or any three mem
bers of the council, and at such called meeting any legitimate business 
may be considered. If all the members attend such meeting, failure to 
give notice thereof is entirely immaterial. Hanna v. \Vright, 116 Iowa 
275. Treating the adjournment on September 5th as irregular, the plead
ings nevertheless show a meeting of the council on September 8th, which 
we must presume, in the absence of allegations to the contrary, was at
tended by all the members of the council. This meeting although special, 
could be adjourned to a fixed date by a quorum, and, when so adjourned. 
the adjourned meeting will be treated as a continuation of the one 
which was adjourned. Any business which might properly have been 
brought before the meeting on September 8th could properly be considered 
at the adjourned session on the lOth. This conclusion is supported by 
authority, and, in view of our statute, is clearly correct on principle. See 
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State v. Smith, 22 Minn. 218; Carter v. ::\IcFarland, 75 Iowa 196; Super
\ bur~ v. Horton, 75 Iowa 2il; ::\Iagnrau v. City of Fremont, 30 Neb. 843; 
Lawrence v. Traim:r, 136 Ill. 474, (27 N. E. Rep. 197) ; Beaver Creek v. 
Hastings, 52 ::'llich. 528 (18 N. \V. Rep. 250) .· 

Of course, if these parties had a right to be heard-as, for instance, 
on a question of taxation-a different rule might obtain under the doc
trine announced in Gentle v. Board, 73 l\Iich. 40 (40 N. W. Rep. 928). The 
resolution in this case was simply one of the preparatory steps to an 
election, at which all who were interested were entitled to express them
selves, and the citizens generally had no more right to be heard on the 
question of the adoption of this resolution than any other. The law does 
not contemplate either petitions or remonstrances before the city council, 
and no burdens are imposed on the taxpayer without an opportunity to be 
heard by casting his vote at the election called for the purpose of ulti
mately determining the question of extension of boundaries. There was 
no such irregularity in the proceedings of the meeting on September 10 
as to invalidate the proceedings." 

579 

Likewise in the case of C. B. 1\ash Co. v. City of Council Bluffs et al., 174 
Fed. Rep. 182, the question here under consideration was presented, but by reason 
of the fact that the adjourned meeting was attended by all of the members of 
council the court did not consider itself required to pass upon the question of the 
power of members of the city council less than a quorum to adjourn the previous 
meeting. The court in its opinion noting the conflict in the authorities with respect 
to this question, held that the legality of an adjournment of the meeting of a city 
council by less than a quorum to a certain time could not be questioned by the 
courts where at the adjourned meeting all members were present and participated 
in the transaction of business. 

As recognized by the court in the case of People ex rei. v. Nelson, supra, I 
think that clearly the policy of the law is to permit members of a board of educa
tion less than a quorum thereof to adjourn the meeting to a day certain rather 
than to require such members to adjourn the meeting without day. As is well 
known, there are some proceedings of a board of education in this state which can 
only be taken at a regular meeting of the board and it is apparent that if members 
of a board of education in attendance at a regular meeting of the board, at which 
there is no quorum, were required to adjourn the meeting without day, such 
action might be attended with disastrous consequences with respect to some re
quired action of the board which could only be taken at a regular meeting and 
which in such case would have to be deferred until the next regular meeting of the 
board. On the whole I am inclined to the view that the better considered authori
ties support the view that members of a deliberative body such as the board of 
education in attendance at a regular meeting of the board may adjourn the same 
to a day certain. This conclusion, on considerations before noted herein, disposes 
of the question here made with respect to the legality of the action of the board 
of education of 1\ orwich township rural school district at its meeting under date 
of May 13, 1917, in favor of the validity of such action and of this bond issue, 
it appearing that no other questions with respect to the legality or regularity of 
the proceedings of said board of education is presented by the transcript. 

\Vholly aside from the question just considered and as to which my opinion 
has been indicated, it is obvious that the legal principle upon which the cases of 
State ex rei. v. Smith, l\Ioore v. City Council of Perry and Xash Co. v. City of 
Council Bluffs, supra, were decided is likewise conclusive with respect to the legality 
of the meeting of the board of education of Norwich township rural school dis-
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trict under date of May 3, 1917, at which time the resolution providing for the 
submission of this bond issue to the electors of said school district was adopted. 

As before noted herein, the meeting of said board of education under date of 
April 9, 1917, held apparently by way of adjournment from the meeting of the 
board under date of April 3, 1917, was attended by all of the members. If this 
meeting of the board had been called on written notice by the president or clerk 
of the board, or by two members thereof, in the manner provided by section 47S1 
G. C., there could have been no question as to the legality of this meeting irre
spective of the legality of the first adjournment of the board under date of April 
2, 1917. All the members of the board having been present at this meeting under 
date of April 9, 1917, failure to give notice thereof became entirely immaterial 
with respect to the character of said meeting as a legal ·meeting for the transaction 
of the business of the school district. As said by the court in the case of Moore 
v. City Council of Perry, this meeting could no doubt be adjourned and the ad
journed session should in legal contemplation be treated as a continuation of the 
original meeting. 

In addition to the authorities above cited I note the cases of Butler v. Joint 
School District, ISS Wis. 626, Clay County School District No. 68 v. Allen, 83 
Ark. 491. 

The meeting of the board under date of May 3, 1917, being a continuation of 
the meeting of April 9, 1917, by adjournment from time to time, was a continuation 
of said meeting and therefore legal without respect to the question whether, on 
considerations before noted herein, said meeting was a regular meeting or not. 

In this connection it may be noted that the adoption of the resolution pro
viding for the submission of the question of this bond issue to the electors of the 
school district was not such business as was required to be done at a regular 
meeting. 

I am therefore of opinion that the proceedings of the board of education of 
Norwich township rural school district relating to this bond issue have been in 
conformity to law and that bonds, properly prepared, covering said issue will, when 
the same are signed by the proper officers and delivered, constitute valid, binding 
and subsisting obligations of said school district, to be paid in accordance with 
the terms thereof. 

The bond form submitted by the board of education does not meet the require
ments of this department and I am, for this reason, holding the transcript until a 
proper bond form is submitted for my approval. 

11S2. 

Very truly yours, 
JoSEPH :McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF DELAWARE COUXTY-$S,200.00. 

CoLUMBus, 0Hro, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLE!\! EN:-

IN RE: Bonds of Delaware county, Ohio, in the sum of $S,200.00, in 
anticipation of taxes and assessments to pay the respective shares of Lib
erty and Delaware townships and the owners of benefited property assessed 



ATTORJ\'"EY ·GENERAL. 

for the construction of the Donovan road improvement in said townships 
and in said county. 
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I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to he in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when executed by the proper officers of the county and deliv
ered, constitute valid and subsisting obligations of Delaware county, Ohio, to be 
paid in accordance with the terms thereof. 

Xo bond form covering said issue was submitted with the transcript, and I am 
therefore retaining said transcript until receipt of bond form. 

1153. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APROVAL OF BOND ISSUE OF DELAWARE COUNTY-$7,000.00. 

CoLt:MBt::s, OHIO, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Delaware county, Ohio, in the sum of $7,000.00, in 
anticipation of taxes and assessments to pay the respective shares of Berlin 
and Brown townships and the owners of benefited property assessed for 
the construction of the Cowgill road improvement in said townships and 
in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when executed by the proper officers of the county and delivered, 
constitute valid and subsisting obligations of Delaware county, Ohio, to be paid 
in accordance with the terms thereof. 

Xo bond form covering said issue was submitted with the transcript and I 
am therefore retaining said transcript until receipt of bond form. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1154. 

APPROVAL OF BOXD ISSUE OF DELAWARE COUNTY-$24,000.00. 

CoLUMBUS, 0Hro, April 20, 1918. 

Inaustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Delaware county, Ohio, in the sum of $24,000.00, 
in anticipation of taxes and assessments to pay the respective shares of 
Genoa township and the owners of benefited property assessed for the con
struction of the Red Bank road improvement in said township and said 
county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers of the county and delivered, con
stitute valid and subsisting obligations of Delaware county, Ohio, to be paid in 
accordance with the terms thereof. 

No bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until receipt of bond form. 

1155. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY-$14,600.00. 

CoLUMBUS, Omo, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Delaware county, Ohio, in the sum of $14,600.00, in 
anticipation of taxes and assessments to pay the respective shares of 
Orange and Genoa townships and the owners of benefited property assessed 
for the construction of the Africa-Franklin road improvement in said 
townships and in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when executed by the proper officers of the county and delivered, 
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constitute valid and subsisting obligations of Delaware county, Ohio, to be paid in 
accordance with the terms thereof. 

X o bond form covering said issue was submitted with the transcript and I 
am therefore retaining said transcript until receipt of bond form. 

Very truly yours, 
JoSEPH :\fcGHEE, 

A ttomey-Geueral, 

1156. 

APPROVAL OF BOXD ISSUE OF DELAWARE COUXTY-$3,200.00. 

CoLUMBUS, OHIO, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Delaware county, Ohio, in the sum of $3,200.00, in 
anticipation of taxes and assessments to pay the respective shares of Scioto 
township and the owners of benefited property assessed for the construc
tion of the Eddy road improvement in said township and in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers of the county and delivered, con
stitute valid and subsisting obligations of Delaware county, Ohio, to be paid in 
accordance with the terms thereof. 

K o bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until receipt of bond form. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gencral. 

I157. 

APPROVAL OF BOXD ISSUE OF DELAWARE COUXTY-$4,600.00. 

CoLUMBL'S, OHIO, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IX RE: Bonds of Del a ware county, Ohio, in the sum of $4,600.00, in 
anticipation of taxes and assessments to pay the respective shares of 
Delaware township and the owners of benefited property assessed for the 
construction of the Brown-:\liller road improvement in said township and 
county. 
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I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to be in conformity to the provisions of 
the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when executed by the proper officers of the county and delivered, con
stitute valid and subsisting obligations of Delaware county, Ohio, to be paid "in 
accordance with the terms thereof. 

No bond form covering said issue was submitted with the transcript and I am 
therefore retaining said transcript until receipt of bond form. 

1158. 

Very truly yours, 
JosEPH McGHEE, 

_Attorney-General. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY-$11,400.00. 

CoLUMBUS, 0Hro, April 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Delaware county, Ohio, in the sum of $11,400.00, 
in anticipation of taxes and assessments to pay the respective shares of 
Berlin township and the owners of benefited property assessed for the 
construction of the Fiatt-Johnson road improvement in said township and 
in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Delaware county, Ohio, relating to the above 
bond issue and find said proceedings to he in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when executed by the proper officers of the county and delivered, 
constitute valid and subsisting obligations of Delaware county, Ohio, to be paid 
in accordance with the terms thereof. 

No bond form covering said issue was submitted with the transcript and I 
am therefore retaining said transcript until receipt of bond form. 

1159. 

Very truly yours, 
JOSEPH ~1cGHEE, 

Attomey-Ge1zcral. 

ROAD IMPROVE.MEKT-PRELI:\liXARY EXGIXEERING WORK-SU
PERVISION-PREPARATIOX OF PRELDliXARY PLANS-HOW 
COST AXD EXPEXSE PAID-CO~IPEXSATIO~ OF PERSOXS DI
PLOYED BY STATE HIGHWAY CO~L\IISSIONER IX COUXTY SUR
VEYOR'S OFFICE AS ASSIST AXTS. 

1. The cost a11d expense of engineering work done prelimillar.v to the con-
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strztctiou, impro~·cment, maiutena11ce or repair of highways hj• thr state highway 
commissioner are paid half by the couuty or township making application for state 
aid and half by the state. If the improvemellt is made 1111der the prelimiuan: 
plans, the expenses of the same may be added to the total cost a11d expense- of the 
impro1:eme11t. 

2. The cost a11d expe11se of supervision and i11sPecfiou do11e duri11g the pro
gress of the constructio11, impro·z:emeut, maintenance or repair of said lzighu.uys, 
form a part of the total cost aud e:rpeusc of the improz•emeut and are to be ap
portioned and paid as are other costs iucideut to the impror:emeut. 

3. The v.:ork performed bj• the county sun·cyur iu the matter of prepari1lg 
preliminary pla11s is covered by his regular salary u11der the provision of section 
7181 G. C. If ally eugineering '1<-•ork is required during the course of the impro·z:e
ment, the cottntj• surveyor 'il'ottld perform the same under section 7192 G. C. How
ever, the state highway commissioner employs all superintendents and iuspectors 
for the improvemeut and the:; arc paid as set out ill syllabus No. 2. 

4. If the state highway commissioner employs persons i11 the cou11ty sttrueyor's 
office as assistants, the matter of their compe11satiou will be takm care of as set 
forth in opinion No. 1648, Vol. I, page 965 of the 1916 reports. 

CoLUli!BL'S, OHio, April 20, 1918. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR :-I have your communication of :\larch 27, 1918, which is as follows: 

"I desire an answer to the following question which has been sub
mitted to me by our engineer; 

Is the county's share of the engineering expense on state aid road 
chargeable against the surveyor's annual allowance, or is it a direct charge 
against the bond issue by the county covering their share of the total 
cost and expense of the construction of the road, (a) preliminary engi
neering work, (b) ~:ugineering work while the job is under contract? 

This question is asked in reference to the force account on the east 
pike, I presume." 

Your communication embodies two propositions: ( 1) as to how the preliminary 
engineering work is paid as it applies to those roads in which the counties make 
application for state aiel and receive the same; and (2) as to how payment should 
be made for engineering work clone while the improvement is being made. 

Section 1193 G. C. (107 0. L. 123) reads in part as follows: 

"* * * Each application for state aid shall also contain an agree
ment on the part of the county commissioners or toW11ship trustees to pay 
one-half of the cost and expense of surveys and other expenses prelimi
nary to the construction, improvement, maintenance or repair of said 
highway." 

Section 1196 G. C. reads as follows : 

"If the state highway commissioner approves the application or part 
thereof, he shall, if necessary, cause a map of the highway in outline and 
prolile to be made and indicate thereon any change of existing lines if he 
deems it of advantage to make such change. He shall cause to be made 
plans, specifications, profiles and estimates for said improvement." 
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Section 1219 G. C. (107 0. L. 131) reads as follows: 

"The state highway commissioner may direct the county surveyor to 
make the necessary surveys and plans for the proposed highway improve
ment. The expense of such surveys and plans shall be equally divided be
tween the state and county except in cases where the improvement is 
being made on application of the township trustees, in which case the 
expense of such plans and surveys shall be equally divided between the 
state and township. The state highway commisioner may employ such 
assistants as are necessary to prepare such plans and surveys and also 
such superintendents and inspectors as may be necessary in the construc
tion of said improvement. Each of said assistants, superintendents and 
inspectors shall receive such pay as the state highway commissioner may 
determine, and their compensation shall be regarded as a part of the cost 
and expense of the improvement and paid accordingly. All work in con
nection with such improvement shall be done under the direction of the 
state highway commissioner." 

From the provisions of these three sections it is clear as to how the costs 
for making the preliminary surveys are paid. Whenever a county or township 
makes application for state aid, it must agree to pay half the cost and expense of 
all preliminary surveys. 

Section 1196, supra, provides that the state highway commissioner shall cause 
to be made plans specifications, profiles and estimates for said improvement, and 
section 1219, supra, provides that the state highway commissioner may designate 
the county surveyor to make the necessary surveys and plans for the proposed 
highway improvement, and that the state highway ·commissioner may employ such 
assistants as are necessary to prepare such plans and surveys. In this same 
section we find a provision carrying out the agreement entered into by the county 
commissioners under the provisions of section 1193, supra, to this effect (section 
1219 G. C.): 

"The expense of such surveys and plans shall be equally divided 
between the state and county except in cases where the improvement is 
being made on application of the township trustees, in which case the 
expense of such plans and surveys shall be equally divided between the 
state and township." 

Hence in all preliminary engineering work the cost and expense of the same 
are to be borne half by the county or township and half by the state. So that 
none of the costs thereof would be borne by the cot;nty surveyor, out of his annual 
allowance. 

Half of the cost and expense is an obligation of the county, assumed under the 
provisions of section 1193, supra, and it is my opinion that this half would be 
paid from the genera1 county fund, as it is a general obligation entered into by 
the county. Of course, if the proposed improvement is undertaken and proceeds 
to a completion, then under section 1219 G. C. the cost and expense of the pre
liminary survey would be regarded as a part of the cost and expense of the 
improvement and paid accordingly. But if the improvement should not be made, 
the question of the preliminary cost would be a general obligation against the 
county and paid out of the general county fund. 

We now come to a consideration of your second question. In your com
munication you speak of engineering work done during the course of the improve-
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mcnt as distinguished from that done preliminary to the letting of the contract 
and entering upon the work. ·I assume by engineering work that you have ref
erence more .particularly to the matter of supervision and inspection. In reference 
to this matter, let us turn to the provisions of section 1219 G. C. which reads 
in PliTt as follows : 

"* * * The state highway commissioner may employ such assistants 
as are necessary to prepare such plans and surveys (the preliminary plans 
and surveys) and also such superintendents and inspectors as may be 
necessary in the construction of said improvement. * * *" 

From the provisions of this section the legislature seems to have inferred 
that all engineering work ends with the letting of the contract, and that after the 
work begins the particular thing required is not engineering work ,but supervision 
and inspection. Strictly speaking, this is practically correct; after the plans, speci
fications, profiles and estimates are made and the bids are submitted, based upon 
these plans, and the contract let under the plans and the bids, the engineering 
work, in the main at least, is at an end, and the matter more particularly to be 
looked after is that of supervision and inspection. 

Section 1219 G. C. is quite clear as to the cost and expense uf supervision and 
inspection. This is to be regarded as a part of the cost and expense of the im
provement and paid accordingly. As said in answer to your first question, if the 
state highway commissioner employs assistants in the matter of preparing the 
plans, specifications, etc., the cost and expense of the same becomes a part of the 
cost and expense of the improvement and paid accordingly. But as said before, 
this section makes no provision authorizing the state highway commissioner to 
select assistants after the contract is let, but merely provides for the selection of 
supervisors and inspectors. 

It might be well to suggest in this connection that the work done by the 
county surveyor himself in preparing the preliminary plans is a part of his duties 
under the law, and this same statement can be made in reference to the work 
which he performs during the time that the work is carried on under the con
tract. This proposition is borne out by the provisions of section 7192 G. C. (107 
0. L. 115), which reads in part as follows: 

"* * * \\'hen the county surveyor has charge of the highways, 
bridges and culverts within his county, and under the control of the 
state, he shall also supervise the construction, reconstruction, improvement 
and repair of the same." 

Under section 7182 G. C. (107 0. L. 110), when the county surveyor has such 
charge of the highways, bridges and culverts within his county and under the 
control of the state, the state assumes one-fifth of his salary and under the pro
visions of section 7181 G. C. (107 0. L. 110) the county surveyor is entitled to 
no fees of any kincl other than his regular salary. Hence he is entitled to no 
pay whatever for his personal scn·ices rendered in the improvement of inter
county highways and main market roacls under the jurisdiction of the state high
way commissioner. 

And, in this connection, I will say that in my opinion, if there is any engineer
ing work other than supervision and inspection to be done during the course of 
the work under the contract, this engineering work would have to be done by 
the county surveyor under: section 7192, supra, or by the regular supervising 
engineers of the state highway department. In other words, there seems to be no 
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authority given the state highway commissioner to employ persons to perform 
strictly engineering work during the performance of the work under the con
tract, but his authority is limited to employing supervisors and inspectors; hence, 
strictly engineering work to be performed during the progress of the work under 
the contract would have to be performed as above set out. 

Let me further suggest that in the matter of selecting assistants, inspectors or 
superintendents by the state highway commissioner under the provisions of 
section 1219 G. C., if the state highway commissioner should select persons already 
employed by the county surveyor in his office, then the matter of the compensa
tion of said assistants, superintendents and inspectors so selected by the state 
highway commissioner would be taken care of as set forth in opinion No. 1648, 
Annual Reports of Attorney-General, 1916, Vol. 1, page 965. 

Let us now recapitulate the 1'indings made herein: 

1. The total cost and expense of all engineering work preliminary to entering 
into the ·Contract for the construction of a highway under the jurisdiction of the 
state highway commissioner is borne half by the county, providing the county 
makes application for state aid, and half by the state. If no contract is entered 
into and the work therefore is not done, then the county's share of the cost and 
expense would be paid out of the general county fund. However, if the contract 
is entered into and the work is done thereunder, then these costs of the pre
liminary plans and surveys become a part of the total cost of the improvement, 
and is paid in the same manner as the other costs and expenses of the improve
ment. 

2. The work done by the county surveyor in preparing said preliminary plans 
is a part of the duties of his office, and he therefore receives no compensation 
for the services so rendered. This same rule would obtain in reference to any 
duties that he might perform during the progress of the work under the contract. 
If the state highway commissioner employs assistants to help in the preparation 
of said preliminary plans, the cost and expense becomes a part of the total cost 
and expense of the improvement, and is paid accordingly. 

3. The state highway commissioner employs the necessary superintendents 
and inspectors to take charge of the work during the course of the improvement, 
and their compensation shall be regarded as a part of the cost and expense of the 
improvement and paid accordingly. 

4. The county surveyor exercises a general supervision over the construc
tion of the highway for which he receives no additional compensation over and 
above his salary, for the reason that this is a part of the duties of his office as 
provided in section 7192. 

5. There seems to be no provision authorizing the state highway commis
sioner to employ engineers, using the term in its strict sense, during the course 
of the improvement of the work under the contract, hence it is my opinion that 
any engineering work necessary to be performed during the course of the con
struction of the road must be done either by the county surveyor under the 
provisions of section 7192, or must be done by the proper employes of the state 
highway department, for which, of course, they would receive no compensation. 
This does not apply, however, to superintendents and inspectors. 

In passing, I desire to say that this opinion is rendered entirely in reference 
to improvements over which the state highway commissioner assumes jurisdiction, 
and has no reference to improvements over which the county commissioners or 
the township trustees assume jurisdiction. 

Very truly yours, 
JosEPH l\fcGHEE, 

Attorney-General . . 
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1160. 

OFFICIAL Til\ IE FOR STATE OF OHIO. 

The act "to save daylight and to pro~ide standard time for the United States," 
recently enacted b}' congress, does not affect the official time for this state fixed by 
sectio1~ 5979 of the General Code. 

CoLUMBUs, OHIO, April 20, 1918. 

HoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR SIR :-You have submitted for my opinion the following request: 

"I am in receipt of a letter from the county recorder of this county, 
asking me whether or not his office should be governed as to time by tL 
Ohio Code or by the recent act of congress. 

Inasmuch as there ought to be a uniformity in matters of time through
out the state, I am submitting this question to you for your opinion." 

The recent legislation of congress entitled "An act to save daylight and to 
provide standard time for the United· States" (Public-1'\o. 106----65th Congress. 
S. 1854) provides as follows : 

"Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, That, for the purpose of estab
lishing the standard time of the United States, the territory of continental 
United States shall be divided into five zones in the manner hereinafter 
provided. The standard time of the first zone shall be based on the 
mean astronomical time of the seventy-fifth degree of longtitude west 
from Greenwich; that of the second zone on the ninetieth degree; that 
of the third zone on the one hundred and fifth degree; that of the fourth 
zone on the one hundred and twentieth degree; and that of the fifth zone, 
which shall include only Alaska, on the one hundred and fiftieth degree. 
That the limits of each zone shall be defined by an order of the inter
state commerce commission, having regard for the convenience of com
merce and the existing junction points and division points of common 
carriers engaged in commerce between the several states and with foreign 
nations, and such order may be modified from time to time. 

Sec. 2. That within the respective zones created under the authority 
hereof the standard time of the zone shall govern the movement of all 
common carriers engaged in commerce between the several states or be
tween a state and any of the territories of the United States, or between 
a state or the territory of Alaska and any of the insular possessions of 
the United States or any foreign country. In all statutes, orders, rules, 
and regulations relating to the time of performance of any act by any 
officer or department of the United States, whether in the legislative, 
executive, or judicial branches of the government, or relating to the 
time within which any rights shall accrue or determine, or within which 
any act shall or shall not be performed by any person subject to the 
jurisdiction of the United States, it shall be understood and intended that 
the time shall be the United States standard time of the zone within which 
the act is to be performed. 

Sec. 3. That at two o'clock antemeridian of the last Sunday in March 
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of each year the standard time of each zone shall be advanced one hour, 
and at two o'clock antemeridian of the last Sunday in October in each 
year the standard time of each zone shall, by the retarding of one hour, 
be returned to the mean astronomical time of the degree of longitude gov
erning said zone, so that between the last Sunday in ::\Iarch at two 
o'clock antemeridian and the last Sunday in October at two o'clock ante
meridian in each year the standard time in each zone shall be one hour in 
advance of the mean astronomical time of the degree of longitude gov
erning each zone, respectively. 

Sec. 4. That the standard time of the first zone shall be known and 
designated as United States standard eastern time; that of the second zone 
shall be known and designated as United States standard central time; 
that of the third zone shall be known and designated as United States 
standard mountain time; that of the fourth zone shall be known and des
ignated as United States standard Pacific time; and that of the fifth zone 
shall be known and designated as United States standard Alaska time. 

Sec. 5. That all acts and parts of acts in conflict herewith are hereby 
repealed. 

Approved March 19, 1918." 

An examination of said act discloses that for the purpose of establishing stand
ard time the United States is divided into five zones, the limits of such zones to 
be defined by order of the interstate commerce commission; that in section 2 of 
said act it is provided that such standard time shall govern the movement of all 
common carriers engaged in interstate commerce, and further provides that in all 
statutes, orders, rules and regulations relating to the time of performance of any 
act by any officer or department of the United States, or relating to the time within 
which any rights shall accrue or determine, or act be or not be performed by any 
person subject to the jurisdiction of the United States, the standard time of the 
particular zone shall govern. 

In section 3 of the act it is provided that on the last Sunday in Mar~ of 
each year the standard time shall be advanced one hour and on the last Sunday 
in October the standard time shall be returned to the mean astronomical time. 

Section 5979 of the General Code of Ohio provides: 

"The standard of time throughout this state shall be that of the 
ninetieth meridian of longtitude west from Greenwich and shall be known 
as 'central standard time.' Courts, banks, public offices and legal or 
official proceedings shall be regulated thereby; and when, by a law, rule, 
order or process of any authority, created by or pursuant to law, an act 
must be performed at or within a prescribed time, it shall be so performed 
according to such standard of time." 

Section 5980 provides : 

"When a clock or other timepiece is in or upon a public building main
tained at public expense, the board of county commissioners, board of 
education, or other persons having control and charge of such building, 
shall have such clock or other timepiece set and run according to the 
standard of time as provided in the next preceding section." 

It is to be noted that the legislature of Ohio has provided that the standard 
time for this state shall be that of the ninetieth meridian of longitude west from 
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Greenwich, meaning thereby the mean a~tronomical time of the ninetieth degree 
of longitude west from Greenwich. It has fixed such time certain and there is 
no provision of the laws of Ohio which in any way provides for any other or 
different standard. Such being the fact, I am of the opinion that the time governing 
in Ohio is that fixed by section 5979 and cannot be in any way changed by the act 
of congress hereinbefore referred to. 

1161. 

Very truly yours, 
JoSEPH l\IcGHEE, 

Attomey-General. 

COXSTRUCTIO~ OF SCHOOL BUILDINGS-HOW CO~TRACT LET
WHEN CO~TRACT .:\IAY EXCEED AJ\IOU~T RAISED BY BOND 
ISSUE-FORCE ACCOUXT_.URGEXT XECESSITY DEFI~ED. 

1. A board of education may not enter into a contract for a new school 
building and ignore the provisions of law relating to the letting of contracts there
for. 

2. "Urgent necessity" means "more than convenience and more than ordinary 
necessity. It is something which requires immediate action. Something which can
not wait. When pleaded as an excuse for a failure to comply with any statutory 
requirement it must be decided by the circumstances of the particular case in 
which it arises," and where a case of "urgent necessity" exists, the Provisions of 
section 7623 G. C. do not apply. 

3. A board of education 11W)' e11ter into a contract for a new school building 
at an amount in excess of the amount of money raised by the sale of bonds, pro
vided there is sufficient money in the building fund of such district to make up 
the difference between the amount of the bond issue and thr amntmt of the contract 
price. 

4. A board of education is without authority to go into the open market and 
sewre laborers, purchase materials and build a school house by force account and 
without advertising and letting the co11tract as is provided by law. 

Cou:MBL'S, Omo, April 20, 1918. 

HoN. FRED \V . .:\IcCov, Prosecuting Attome)•, Carrollton, Ohio. 

DEAR Sm :-Your request for my opinion reads: 

• "The board of education of Orange township, this county, sold bonds 
to the amount of $8,000.00 for the purpose of building a new school 
house at Sherodsville, Ohio, and after a number of efforts on the part of 
said board they have received a bid of $13,000,00 to furnish material and 
erect said school house. In your opinion would it be proper for the board 
to contract for the building of the school house at a cost in excess of the 
amount of money raised by the sale of said bonds, or attempt to build said 
school house by securing laborers and materials in the open market with
out advertising in a statutory manner?" 

Several questions are contained in your inquiry, which, for convenience, may 
be phrased as follows : 
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1. May a board of education ignore the provisions of law in relation 
to the letting of contracts for the building of public school buildings? 

2. What is a case of urgent necessity as the term is used in section 
7623 G. C.? 

3. l\fay a board of education enter into a contract for a new school 
building at an amount in excess of the amount of money raised by the 
sale of bonds? 

4. May a board of education secure laborers and materials in the 
open market and build a school house without advertising and letting the 
contract in a statutory manner? 

The plan of procedure to be followed by a board of education in the letting 
of a contract for a new school building is set forth in section 7623 G. C., which 
reads as follows: 

"When a board of education determines to build * * * a school 
house or school houses * * *, the cost of which will exceed * * * 

_in other (than city) districts five hundred dollars, except in cases of 
urgent necessity, or for the security and protection of school property, it 
must proceed as follows: 

1. For the period of four weeks, the board shall advertise for bids in 
some newspaper of general circulation in the district, and two such papers, 
if there are so many. If no newspaper has a general circulation therein, 
then by posting such advertisement in three public places therein. Such 
advertisement shall be entered in full by the clerk, on the record of the 
proceedings of the board. 

2. The bids, duly sealed up, must be filed with the clerk by twelve 
o'clock noon, of the last day stated in the advertisement. 

3. The bids shall be opened at the next meeting of the board, be 
publicly read by the clerk, and entered in full on the records of the board. 

4. Each bid must contain the name of every person interested therein, 
and shall be accompanied by a sufficient guarantee of some disinterested 
person, that if the bid be accepted, a contract will be entered into, and the 
performance of it properly secured. 

5. \Vhen both labor and materials are embraced in the work bid 
for, each must be separately stated in the bid, with the price thereof. 

6. None but the lowest responsible bid shall be accepted. The board 
in its discretion may reject all the bids, or accept any bid for both labor 
and material, for such improvement or repair, which is the lowest in the 
aggregate. 

7. Any part of a bid which is lower than the same part of any 
other bid, shall be accepted, whether residue of the bid is higher or not; 
and if it is higher, such residue must be rejected. 

8. The contract must be between the board of education and the 
bidders. The board shall pay the contract price for the work, when it 
is completed, in cash, and may pay monthly estimates as the work pro
gresses. 

9. When two or more bids are equal, in the whole, or in any part 
thereof, and are lower than any others, either may be accepted, but in no 
case shall the work be divided between such bidders. 

10. When there is reason to believe that there is collusion or com
bination among bidders, or any number of them, the bids of those 
concerned therein shall be rejected." 
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That the provisions of said section are mandatory and not merely directory 
has bcpn held by uur courts. To illustrate, in State ex rei. Ross v. Board of 
Education, 42 0. S. 374, the relator brought suit to compel the respondents to 
award him a contract for the construction and completion of a high school build
ing. ~Icllvaine, ]., in delivering the opinion of the court, says on page 378: 

"In the fint place, it is obi ected to the granting of relief to relator 
that the court would thereby control the discretion Yested in the hoard hy 
subdivision 6 of section 3988 of Re\·ised Statutes (7G23 G. C.) which reads 
as follows: 

'X one but the lowest responsible bid shall be accepted; but the board 
may, in its discretion, reject all the bids, or accept any hid for both labor 
and material, which is the lowest in the aggregate for such improvement or 
repairs.' 

"This objection is not well taken. The discretion gio.·en by this clause 
is to reject all the bids. This is the onl:y discretion gi<:ell. If it is deter
mined to accePt a bid, there is 110 discretion as to which bid must be accepted. 
If the lowest responsible bid be rejected, a11d all}' other be accepted, the 
action of the board MAY BE CONTROLLED BY MANDAMl'S, with
out violating the rule that a matter of discretio11 is not subject to control 
by proceedings in ma11damus.'' 

In 11ueller v. Board of Education, 11 X. P. (n. s.) 113 the court uses the 
following language on page 117: 

"The section of the code referred to (7623) is mandatory and unless 
the case comes within the exception or saving clause therein named, vi::., 
that of 'urgent 11ecessity,' the contract is ·void." 

So that, answering your tirst question, you are ad vised that a board of educa
tion may not enter into a contract for a new school huilding and ignore the pro
visions of law in relation to the letting of contracts therefor. 

Your next question is, what is meant by the term "urgent necessity" as that 
term is used in sec lion 7623 of the General Code? 

The term "urgent necessity" is given consideration and definition in the last 
above mentioned case (:\Iueller v. Board of Education). On page 120 of said 
report is found the following language: 

"Urgent necessity is a very strong expression. It means more than 
convenience and more than ordinary necessity. It is something that re
quires immediate action. Something that cannot wait. \\'hen pleaded 
as an excuse for failure to comply with any statutory requirement it must 
be decided by the circumstances of the particular case in which it 'llrises. 
An illustration of a case which might arise under the statute referred to 
would be where there is but a single school building of which a number 
of pupils would be prevented from occupancy for a considerable time, 
and left without any chance for instruction penrling the con~truction or 
repair of such building." 

In opinion Xo. 594, Opinions of the Attorney-General for 1917, Vol. 2, 
page 1672, I held that : 

"Urgent necessity means more than convenience and more than ordi-
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nary necessity. It is something which requires immediate action. Some
thing which cannot wait. When pleaded as an excuse for a failure to 
comply with any statutory requirement, it must be decided by the cir
cumstances of the particular case in which it arises." 

In that opinion I had under consideration a question as to whether or not 
there was a case of urgent necessity where a high school had been in operation 
for several years in a building wholly unfit for such purposl'!, and said request was 
presented to me for my opinion on August 28, 1917. Taking the view that pro
vision would have to be made for the schools which would begin in September, 
1917, anyway, that is, that no building could be completed for use during that 
school year, it was my opinion that there was sufficient time to advertise and com
plete the building before the next school year began and therefore no case of 
urgent necessity. So that, in your case if it is determined that a case of urgent 
necessity exists, then the provisions of said section 7623, in relation to the adver
tisement and the letting of the contract, need not be followed, but if a case of 
urgent necessity does not exist, then said provisions must be followed. 

In opinion 1'\o. 1087, Annual Reports of the AJttorney-General, 1914, Vol. I, 
page 1077, it was held : 

"The interests of the schools themselves, that is, the use of the build
ing by the pupils with safety and convenience, must be consulted in order 
to determine whether a case for dispensing with the statutory requirements 
exists, so that if it is anticipated that although the work cannot be com
pleted before the building must be used for school purposes, the part 
remaining undone can be prosecuted without impairing the safety and use
fulness of the schools, the statutory requirements may not be dispensed 
with; otherwise they may be disregarded." 

Answering your second question you are advised that "urgent necessity" 
means "more than convenience and more than ordinary necessity." It is some
thing which requires immediate action. Something which cannot wait. When 
·pleaded as an excuse for a failure to comply with any statutory requirement, it 
must be decided by the circumstances of the particular case in which it arises. 

\Vhen a case of urgent necessity exists, then the provisions of section 7623 
G. C. do not apply and a contract may be let wi.thout complying with the pn~visions 
of said section. 

You ask if it would be proper for the board to contract for a building at a 
cost in excess of the amount of money raised by the sale of bonds. Considering 
this question in a general way, I must advise you that it frequently happens that 
boards of education must contract for buildings in excess of the amounts raised 
from bond issue. That is, the board may have certain moneys in the building fund 
and only the balance of the estimate is necessary to be raised by a bond issue. 
Take for illustration your case, for which you say you have a bid of $13,000. 
$8,000 has been raised from the sale of bonds. If, now, there is $5,000 in the 
building fund of said district, then a contract may be let which not only covers 
the amount raised from the sale of bonds, but may also cover the amount in the 
building fund. 

It was held in McAlexander v. Haviland Village School, 7 0. X. P. (n. s.) 
590-594, that: 

"The statute does not require that the board must know, in advance, 
the exact amount of money that will be required. This would in many 
cases be impossible to ascertain. I have no doubt that the members of 
this board of education honestly believed that $8,000 would build and finish 
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this building, and equip it with a modern heating plant. In the light of 
subsequent events, it is now apparent they were mistaken. It was an 
error of judgment in estimating the probable costs of the proposed im
provements." 
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There were many other questions considered in the la~t above mentioned 
case, but it seems clear to me that the court intended to make it plain that a 
board of education, which estimates the probable amount of money required for 
such purpose or purposes, is not required to ascertain the cost of such building 
to that exactness which will preclude them from spending other money in such 
contract available for that purpose, and outside of the amount raised by the bond 
issue. 

It should be remembered that no board of education is permitted to enter 
into a contract unless the money is in the treasury to pay for the amount thereof. 
The certificate of the clerk, as provided by section 5660, must be obtained in all 
cases unless, perhaps, in a case where the entire amount has been raised by a 
bond issue for that particular purpose. 

This department held in opinion :1\o. 333, Opinions of the Attorney-General 
for 1917, Vol. 1, page 885, that: 

"In cases in which bonds have been sold and the proceeds placed in a 
special fund to be used for a specific work, and a contract is entered into 
for the construction of said work, the provisions of section 5660 G. C., 
that a certificate must first be made by the proper officer to the effect 
that the money is in the treasury to the credit of said fund, do not apply." 

If, on the other hand, the entire amount was not raised by the bond issue, 
then the certificate required by section 5660 must be obtained and, as is provided 
by section 5661, the contract shall be void except for said certificate. 

Answering your third question you are advised that a board of education may 
enter into a contract for a new school building for an amount in excess of the 
amount of money raised by the sale of bonds, provided there is sufficient money 
in the building fund of such district to make up the difference between the amount 
of the bond issue and the amount of the contract price. 

Your fourth question is, may a board of education secure laborers and ma
terial in the open market and build a school house without advertising and letting 
the contract in a statutory manner? This question is really answered by my 
answer to your first question, wherein I advise you that the statute must be 
followed in the letting of contracts for the building of school buildings. There 
is no authority given by our school laws to boards of education to construct 
school buildings on what is commonly called "force account," that is, hy going 
into the open market and securing laborers and materials without advertising 
and letting the contract as is provided by law. Boards of education can only act 
in pursuance of the authorized provisions of law and when there is no law 
provided for the doing or performing of the act by them, then the board is with
out power to act. So that you are advised that, the board of education being 
without authority to go into the open market and secure laborers and materials, 
and thus construct a school building, the same would be unlawful and cannot be 
done by such board. 

To recapitulate, then, your questions would be answered as follows: 

1. A board of education may not enter into a contract for a new 
school building and ignore the proyi~ions of law relating to the letting 
of a contract therefor. 
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2. "Urgent necessity" means "more than convenience and more than 
ordinary necessity. It is something which requires immediate action. 
Something which cannot wait. \Vhen pleaded as an excuse for a failure 
to comply with any statutory requirement it must be decided by the cir
cumstances of the particular case in which it arises," and where a case 
of "urgent necessity" exists, the provisions of section 7623 G. C. do not 
apply. 

3. A board of education may enter into a contract for a new school 
building at an amount in excess of the amount of money raised by the 
sale of bonds, provided there is sufficient money in the building fund of 
such district to make up the difference between the amount of the bond 
issue and the amount of the contract price. 

4. A board of education is without authority to go into the open 
market and secure laborers, purchase materials and build a school house 
by force account and without advertising and letting the contract as is 
provided by law. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

1162. 

OFFICES INCO:\IPATIBLE-VILLAGE CLERK AND CLERK OF SINK
ING FUND TRUSTEES. 

The offices of clerk of a village and clerk of the sinking fund trustees, when 
such sinking fund trustees are authori:::ed bJ• cou11cil to have a clerk, are incom
patible, a11d such clerk of a village cawzot be employed by such sinking fund 
trustees or receive the compensation provided for by council in an ordilzmlce 
authorizing a clerk for said trustees. 

CoLUMB1JS, OHio, April 23, 1918. 

Ho~. E. E. LINDSAY, Prosecuting AttomcJ', Nez,· Philadelphia, Ohio. 

DEAR Sm :-You have referred to the ruling of the bureau of inspection and 
supervision of public offices in its circular i'\ o. 374, page 4, holding that it is 
unlawful for a city auditor to receive compensation as clerk of the sinking fund 
trustees, and you desire to know, in view of that ruling, whether or not it is 
unlawful for the clerk of a -v-illage to be hired by the sinking fund trustees as 
their clerk and to receive the compensation provided for by council in an orcll
nance authorizing such clerk of said trustees. 

In Opinions of the Attorney-General for 1917, Vol. II, page 1744, will be 
found an opinion rendered by this department to the bureau of inspection and 
supervision of public offices under date of September 19, 1917, which no doubt 
was the predicate of the ruling issued by the bureau, to which you refer. In 
the syllabus of said opinion it is stated: 

"When council has authorized the trustees of the sinking fund of a 
city to elect a secretary, the person who holds the position of deputy 
auditor in said city may not be elected secretary of the board of trustees 
of the sinking fund of said city, qualify as such and receive separate 
compensation therefor and at the same time continue to ·act as deputy 
auditor since it would be incompatible with the latter position to do so." 
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That npmton followctl an opinion previously rcndcrcu lly one of my prede
cessors, Han. Timothy S. Ilogan, under date of :\larch 16, 1912, and found in 
Vol. II of the Annual Report of the Attorney-General fur 1912, page 1651, and 
also an opinion of my immed~te predeces,;or, lion. Edward C. Turner, as shown 
in Vol. I of Opinions of the Attorney-General for 1916, page 549, addressed to 
the Bureau of Impection and Supervision of Puhlic Offices on :\larch 23, 1916. 
These opinions discuss and show the incompatihility necessarily existing between 
the offices uf city auditor and the clerk of the ,inking fund trustees. 

Inasmuch as section 4283 G. C., found in Tit. II, Div. 5, Subdiv. 2, Ch. 4, sub
heading "Cities and Villages," provides that in the following provisions of the 
chapter the word "city" shall include "village," and the word "auditor" shall 
include "clerk," and inasmuch as the sections immediately succeeding provide for 
the auditing duties of the auditor, it is evident that the clerk of a village has 
more duties than those set out in section 4281 G. C. which provides the duties of 
village clerk, and that under the statute said village clerk now has all the duties 
that are applicable which are given to the auditor in the succeeding sections of 
the chapter following section 4283 G. C. 

These opinions, as well as your inquiry, assume that council has provided 
by an ordinance for such clerk. You of course will re~ll that provision of 
section 4509 G. C. which makes the auditor of the city or clerk of the village 
secretary of the board where no clerk ur secretary is authorized. 

In direct answer to your question it is my opinion, therefore, that the clerk 
of a village cannot be employed by the sinking fund trustees as their clerk and 
receive compensation therefor. 

1163. 

Very truly yours, 
JosEPH McGHEE, 

Attonze~,'-General. 

TOWKSHIP TRUSTEES SHOULD LEVY TAX TO CREATE FU:-.JD UK
DER CASS LA \V, WHEX ROAD 1:\IPROVE:\IEXT WAS BEGUN 
UXDER SAID ACT-TO\VXSHIP TREASURER EXTITLED TO COM
~liSSION. 

1. TV/zen a road improumcnt was begun under the Case lziglzway act, 
tlze toz.mslzip trustees should lez•y tlze tax to create a fund as pro·vided in section 
1222 of the Cass act, ez·cn though the cozwt:>• commissio1zers had made applicatimt 
for state aid. 

2. In such a case the towns/zip treasurer would be entitled to a commis
siolt upon the amount of money paid out by the township in reference to an im
provement. 

Cou.'~un.:s, OHio, April 23, 1918. 

Ho:s-. BEXTOX G. H.w, Prosecuting Attorney, Ti'ooster, Ohio. 

DEAR Sm :-1 have your communication of April 1, 1918, which reads as 
follows: 

"In an opmwn tu me, being Xu. 827, of December 3, 1917, you 
hold that a township treasur~r under the Cass highway act is entitled to 
two per cent. commi~'ion on money paid out by him on the order of the 
township trustees, on account of the improvement of an intercounty 



598 OPINIONS 

highway; that as the levy for the township's share of the intercounty 
highway was, under the old law, made by the township trustees, and 
the money derived from the levy is paid over to the township by the 
county treasurer, the treasurer is entitled to 'his commission on such 
money. 

I am asking your opinion whether the township treasurer is entitled 
to a commission of two per cent on such moneys if the improvement of 
the intercounty highway was begun under the Cass highway act, but the 
levy for the township's share of the improvement, as provided in section 
1222, is made after the amendment by the legislature as found in 107 0. L. 
132. Is such levy for such improvement, which was begun under the Cass 
highway act, made by the county commissioners or the township trustees, 
the improvement under the Cass highway act having been made upon 
the application of the county commissioners?" 

In answering your question, I desire to call attention to the provisions of 
section 26 G. C., which provides in part as follows: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions or proceed
ings, * * *" 

The provisions of this section would apply to the matter you have in mind. 
However, I am aware that it might be held that this section would not apply, 
because of the fact that section 2 of the White-Mulcahy law embodies certain 
saving provisions which are more limited than those set out in section 26 G. C. 
Nevertheless, if this be true, section 3 of the \Vhite-~lulcahy law is broad enough 
to include the matter you have in mind. Section 3 of this law (107 0. L. 141) 
reads in part as follows : 

"This act shall not affect or impair any contract entered into, any act 
done, any right acquired or any obligation incurred prior to the time when 
this act takes effect, under or by virtue of any statute hereby amended 
or repealed, but the same may be completed, asserted ·or enforced as fully 
and to the same extent as if such statute had not been amended or 
repealed. * * *" 

In an opinion rendered to Hon. Clinton Cowen on July 16, 1917, and found 
in Vol. II, Opinions of Attorney-General for 1917, page 1231, I held that a matter 
having to do with a road improvement is such as would come under section 3 
of the White-Mulcahy law. 

If this be true, the next step for us to take is to ascertain whether the pro
ceedings in reference to the road improvement about which you ask were begun 
under the Cass highway act and pending at the time of the taking effect of the 
White-Mulcahy law, viz., June 28, 1917. 

The question is, at what stage may it be said that a road improvement has 
been commenced? In the opinion I rendered to Mr. Cowen, above referred to, 
I held as follows in reference to when the first step in a road improvement is 
taken, so that the proceeding may be held as a pending proceeding (p. 1236) : 

"The question now is as to when the first step in the matter of a 
road improvement is taken, because the law which is in force and effect at 
the time of the taking of said first step will control in the further steps 
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involved in the proceeding. It is my opinion that the first step is taken 
when the state highway cnmmis,ioner approve' the application of the 
county commissioners for the improvement of the intercounty highways 
or main market roads of the county, or when he approves any part of 
said highways for which application has been made, and orders the county 
surveyor to prepare plans, profiles, specifications, etc., for said improve
ment." 
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From your letter I infer that the proceedings about which you inquire was 
begun under the Cass highway act, under th(· principles set out in that part of 
my former opinion above quoted. If this he the case, the provisions of the Cass 
highway act would control in all further steps taken in the improvement. 

In said opinion I also held on page 1236: 

"Hence, if this approval of the state highway commissioner was made 
and his ordering the county surveyor to make plans, specifications., etc, 
for an improvement occurred before June 28, 1917, then your department 
would proceed under the provisions of the old law. But if these steps 
have been taken since the 28th day of June, 1917, the provisions of the 
new law would control in the matter of your further proceedings." 

Assuming that the improvement about which you inquire had progressed to 
the stage at which it may be said that the proceedings were begun, it is evident 
that the provisions of section 1222 of the Cass act, and not those of section 1222 
of the White-:\Iulcahy law, would controL If section 1222 of the Cass act con
trols, then it would be the duty of the township trustees to make the levy upon 
all the property located in the township, to create a fund to take care of the 
road improvement in question. 

This virtually answers your second question, as to whether the township 
treasurer woulrl he entitled to a commi,,ion on the amount of money which is 
paid out by the township for said improvement. If the entire proceedings are 
to be controlled by the Cass act, my holding in opinion rendered to you on De
cember 3, 1917 (VoL Ill, Opinions of the Attorney-General for 1917, p. 2218), 
would apply ami the township treasurer would he entitled to his commission 
on the amount of money paid out by the township for said improvement. 

This makes it unnecessary for me to decide the question as to whether the 
township treasurer would be entitled to a commission on moneys so paid out, in 
a case where the county commissioners made the levy under section 1222 of the 
\Vhite-:\Iulcahy law. I am therefore not passing upon that question. 

Very truly yours, 
JOSEPH l\IcGHEE, 

Attorney-General. 
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1164. 

TERRITORY CAXXOT BE TRAXSFERRED FRO~I A CITY OR AX EX
E1IPTED VILLAGE SCHOOL DISTRICT. 

There is no authority contai11ed ill our school la<,•s to trallsfcr territory from 
a city or au exempted village school district. 

CoLUMBL'S, OHio, April 23, 1918. 

HoN. SAML'EL DoERFLER, Prosecuting Attorney, Cle<·clalld, Ohio. 

DEAR Sm :-I have your request for my opinion which reads: 

"A part of the village of Cleveland Heights was taken over by the 
city of East Cleveland some years ago as a part of their school district. 
It is now the desire of the Cleveland Heights village school district to 
take back said territory. 

It is our opinion that since the repeal of section 4693 G. C., the 
school laws do not provide for the transfer of territory for school pur
poses from city or exempted village districts to other school districts. 

Will you kindly give us your opinion on this matter?" 

Your request calls for a consideration of those sections of the General Code 
which deal with or provide for the transfer of territory from one school district 
to another and that we may fully understand the true import of said sections, it 
might be well at the outset to note the kinds or classes of school districts in Ohio 
and the definition of each. 

The school districts of Ohio are divided 
rural and county. (General Code Sec. 46i9.) 
section 4680 G. C. as : 

into four classes, viz., city, village, 
A city school district is defined by 

"Each city, together with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached for 
school purposes, shall constitute a city school district." 

A village district is defined by General Code section 4681 as follows : 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits detached 
for school purposes, and having in the district thus formed a total tax 
valuation of not less than five hundred thousand dollars, shall constitute 
a village school district." 

A county school district is defined by section 4684 G. C. as follows: 

"Each county, exclusive of the territory embraced in any city school 
district and the territory in any village school district exempted from the 
supervision of the county board of education by the provisions of sections 
4688 and 4688-1, and territory detached for school purposes, and including 
the territory attached to it for school purposes, shall constitute a county 
school district. In each case where any village or rural school district 
is situated in more than one countv such district shall become a part of 
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the county school rlistrict in which the grcate-.t part of the territory of 
such villagp or rural district is 'ituatcd." 
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All other districts, that is, what were formerly known as township or special 
school districts, arc, !Jy section 4i35 G. C., made rural school districts and this 
latter class includes any rural school district.; which have been created since the 
enactment of said last mentioned section. 

Certain village sehoul di,tricts arc clenominatcrl exempted village districts, that 
is, they are that class of village school districts which are exempted from super
vision by the county board of education. These arc provided for by sections 4688 
and 4688-1 G. C., which read: 

"Sec. 4688: The board of edr.cation of any village school district con
tabling a village which according to the last federal census had a popula
tion of three thousand or more, may decide by a majority vote of the full 
membership thereof not to hecome a part of the county school district. 
Such village district by notifying the county hoard of education of such 
decision before the third Saturday of July, 1914, shall be exempt from 
the supervision of the board." 

"Sec. 4688-1: The hoard of education of a village school district shall 
upon the petition uf une hundred or more electors of such district, or 
upon its own motion may at any time order a census to be taken of the 
population of such district. One or more persons may be appointed by the 
board to take such census. Each person so appointed shall take an oath 
or affirmation to take such census accurately and to the best of his ability. 
He shall make his return under oath to the clerk of the board, and cer
tified copies of such return shall be sent to the county auditor and super
intendent of public instruction. If the census shows a population of 
three thousand or more in the village school district, and such census is 
approved hy the superintendent of public instruction. such district shall, 
upon notification by the Luard uf education of such village school district, 
be exempted from the supervision of the county hoard of education." 

That is to say, city school districts and those village districts which are 
exempted from county supcn-ision, are considered no part of the county school 
district, and the county huard of education has no control over said districts except, 
as will be hereinafter noted, to transfer territory to such districts, the same as to 
another county school district. Transfer of territory from one school district of 
the county school district to another school district of the county school district 
is provided for by section 4692 G. C., which reads: 

"The county hoard of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts 
of the county school district. Such transfer shall not take effect until 
a map is filed with the auditor of the county in which the transferred 
territory is situated, showing the boundaries of the territory transferred, 
and a notice of such proposed transfer has been posted in three con
spicuous places in the district or districts proposed to be transferred, or 
printed in a paper of general circulation in said county, for ten days; nor 
shall such transfer take effect if a majority of the qualified electors re
siding in the territory to be transferred, shall, within thirty days after the 
filing of such map, file with the county board of education a written 
remonstrance against such proposed transfer. If an entire district be 
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transferred the board of education of such district is thereby abolished, or 
if a member of the board of education lives in a part of a school district 
transferred the member becomes a non-resident of the school district from 
which he was transferred and ceases to be a member of such board of 
education. The legal title of the property of the board of education 
shall become vested in the board of education of the school district to 
which such territory is transferred. The county board of education is 
authorized to make an equitable division of the school funds of the trans
ferred territory either in the treasury or in the course of collection. 
And also an equitable division of the indebtedness of the transferred 
territory." 

Transfer of territory from a school district of the county school district to an 
adjoining exempted village school district or city school district, or to another 
county school district is provided for in section 4696 G. C., which reads as follows: 

"A county board of education may transfer a part or all of a school 
district of the county school district to an adjoining exempted village 
school district or city school district, or to another county school district, 
provided at least fifty per centum of the electors of the territory to be 
transferred petition for such transfer. Provided, however, that if at least 
seventy-five per cent of the electors of the territory petition for such 
transfer, the county board of education shall make such transfer. No 
such transfer shall be in effect until the county board of education and 
the board of education to which the territory is to be transferred each 
pass resolutions by a majority vote of the full membership of each board 
and until an equitable division of the funds or indebtedness be decided 
upon by the boards of education acting in the transfer; also a map shall 
be filed with the auditor or auditors of the county or counties affected 
by such transfer." 

But there is nothing in any of said sections which in any manner authorizes 
a transfer of territory from a city school district or an exempted village school 
district to any adjoining school district. Prior to the enactment of the new school 
code in 1914, there existed an entirely different scheme of legislation in reference 
to the transfer of territory from that which is provided by said new code. The 
new code provides that transfers shall be made by the county board of education 
and gives no authority to local boards or any other persons to transfer territory 
from one school district to another. Prior to the enactment of the new school 
code it was provided in section 4692 G. C. that any school district, or a part 
thereof, might be transferred to an adjoining district by the mutual consent of 
the boards of education having control of such districts, and when the board failed 
or refused to transfer such territory by mutual consent, it was provided by section 
4693 that the petitioner for such transfer should file a map in the probate court of 
the county in which the territory was situated, or if it was situated in two or 
more counties, in the probate court of the county containing the largest propor
tionate share of the territory to be transferred, and thereupon the probate judge, 
as was provided in section 4694, was compelled to fix a day for the hearing of a 
petition, and as provided by section 4695, was authorized to hear and determine 
the case and render his judgment for or against such transfer. As noted above, 
those sections have all been repealed and new sections enacted in the place of some 
of them, carrying an entirely new and different scheme of legislation in rela
tion to the transfer of territory. In other words, there is no authority now con-
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tained in the General Code for a transfer of territory by the mutual consent of 
boards of education of city or village distriL~t.; and a city <listric! not being a part 
of a county district, the county buanl of education has no authority to transfer 
territory from such city district. 

I must therefore advise you that there is no authority contained in our school 
laws for the transfer of territory from a city or an exempted village school district. 

1165. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-General. 

APPROVAL OF BO~D ISSUE OF LICKING COU:NTY-$4,500.00. 

CoLt:MBUS, OHIO, April 24, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of Licking county in the sum of $4,500, in anticipa
tion of taxes and assessments to pay in part the shares of said county, 
Mary Ann township, and abutting property owners, of the cost and ex
pense of improving section "F," I. C. H. No. 479, in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Licking county, Ohio, and of other officers, 
relating to the above bond issue, and find said proceedings to be in substantial 
conformity to the provisions of the General Code of Ohio relating to bond issues 
of this kind. 

I am therefore of the opinion that bond~ in proper form will, when the same 
are executed and delivered, constitute valid and subsisting obligations of said 
county, to be paid in accordance with the terms thereof. No hand form of the 
bonds covering this issue has been submitted to me and I am therefore holding 
the transcript of said proceedings until such bond form is submitted for approval. 

1166. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF ARTICLES OF IKCORPORATIO?\ OF THE BEND 
FIRE IXSURA~CE ASSOCIATIOX. 

CoL'L':\!Bt:s, OHIO, April 24, 1918. 

lioN. \VILLIA:\1 D. Ft:LTON, Secretary of State, Columbus, 0/zio. 
DEAR SIR :-I am herewith returning without my approval thereon, articles 

of incorporation of the Bend Fire Insurance Association, submitted to me under 
date of April 20, 1918. The articles in question are governed by the provisions 
of sections 9593 et seq. The purpose clause of said articles reads in full as follows: 
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"Second. Said corporation is to be located at Cleveland, in Cuyahoga 
county, Ohio, and its principal business there transacted. 

Third. Said corporation is formed for the purpose of enabling its 
members to insure each. other against loss by fire and lightning, cyclones, 
tornadoes or wind storms, hail <;torms and explosions from gas, to en
force any contract by them entered into whereby the parties thereto 
agree to be assessed specifically for incidental purposes and for the pay
ment of losses which occur to its members on property in this state, 
subject to the limitations of section 9593 of the General Code of Ohio." 

It is evident that said articles are defective in not stating the kind of property 
proposed to be insured as required by section 9594 General Code, and the same 
are disapproved for this reason. 

You are therefore advised not to file said articles until the same are corrected 
to meet the requirement above noted. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

1167. 

WORKMEN'S COMPENSATIOX LAW-ELECTIVE FEATURE APPLY
ING TO EMPLOYERS OF LESS THAN FIVE WORKMEN DOES l'\OT 
APPLY TO EMPLOYERS OF DOMESTIC SERVANTS-PREMIUMS 
PAID INTO CO::VIPENSATIOX FUXD CAXXOT BE REFUNDED. 

1. The elective feature of tlze workmen's comPensation law, applying to em
ployers of less than fiz•e workmeu or operatives regularly in tlze same business, or 
in or about the same establishment,. docs uot apply to employers of household or' 
domestic servants in or about a private reside11ce. 

2. Such feature of the workmen's compensation law does not apply to em
ployers of chauffeurs unless such chauffeur is directly employed in tlze usual course 
of the trade, business, profession or occupation of his emplo:yer. 

3. There is no authority in. law for the refzmder of premiums paid into tlze 
workmen's compensation fund uudcr a mistake of law or fact. 

CoLUMBL"S, 0Hro, April 24, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-You have submitted the following request for my opinion: 

"The inclosed letter is self-explanatory. 

In Vol. I, Annual Report of the Attorney-General, 1914, p. 521, may 
be found an opinion which in effect holds that the compulsory features of 
the workmen's compensation act do not apply to domestic servants em
ployed by private families. We should like to have your opinion on the 
following points: 

I. ::\lay domestic employes be covered and receive compensation, if 
injured, if the employer has paid a premium covering them? 

2. Is a chauffeur who drives his master to and from his place of 
business and in the course of his business a domestic employe? 
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3. Is :Mr. -------------------- entitled to a refund of premium paid 
on such dome, til: l'lll!Jiu) "'' ?" 

The letter to which you refer b as follow,: 

"During the past four years I han~ paid into the industrial insurance 
fund, state of Ohio, various amounts as insurance on the employes at my 
home, namely, one chauffeur and one maid. 

I have recently been informed that the benetits accruing from the 
industrial insurance fund are not ap)Jiicahle on the personal employes at 
my home upon which I have paid the insurance premiums as above men
tioned. If such is the case I believe that I am entitled to a refundcr 
of such premiums paid in error, ancl I would thank you to forward the 
forms for making a claim for such refunclers." 

605 

Answering your first question, it has been held that the compulsory features 
of the workmen's compensation act did not apply to domestic employes. See 
Opinion of Attorney-General, 1914, Vol. I, p. 521, to which you refer, and also 
Opinion of the Industrial Commission of Ohio in the claim of Eisel vs. Rogers, 
No. 508, section 2:7, decided ~larch 21, 1916, and reported in Vol. 4, X o. 5, of the 
Bulletin of the Industrial Commission of Ohio at page 137. 

These opinions are based upon the fact that domestic employes do not come 
within the classification of employes who are entitled to the benefits of the act as 
defined in sections 1465-60 and 1465-61 of the General Code, in that they are not 
employed in the usual course of trade, business, profession or occupation of the 
employer. 

Section 1465-71 provides for payment into the fund by an employer of less 
than five workmen or operatives regularly in the same business or in or about the 
same establishment; while this section does not include the words "usual course 
of trade, business, profession or occupation," still the terms employe, workman 
and operative as defined in section 1465-61 define said terms for all the purposes 
of the act; and therefore the holding which has been definitely made that domestic 
servants are not included in said detinition under the compulsory features of the 
act would also necessarily apply to the elective feature provided by section 1465-71. 
To hold otherwise would be a discrimination in favor of employes of an em
ployer of less than five workmen or operatives who elects to comply with the act, 
and against all such employes of employers of five or more workmen or operatives. 
There is nothing in the act that would justify such holdings for the same reason
ing that is relied on to sustain the former opinion of the attorney-general; ami 
the opinion of the industrial commission, to which I have referred, applies equally 
to sections 1465-71 and 1465-74. 

Therefore, there is no authority for the insurance under the act of domestic 
employes; nor for the receipt from an employer of a prrmium paid to cover such 
insurance. 

Though your second question is very generally phrased, I assume that you 
intend to refer to the attached letter. The letter shows that the chauffeur in 
question was considered by the writer to he one of the cm!Jioyes "at my home." 
This heing the case, the mere fact that he !\rive' his employer to and from his 
place of business would not, in my opinion, make him an employe in the usual 
course of the business of the employer, as the primary !JUrpose of the employment 
would be to serve the personal convenience and pleasure of his employer and the 
members of his family, and not to promote the employer's business. Accordingly I 
answer your second question in the affirmative. 
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Answering your third question: It appears that a certain employer employing 
less than five persons has paid premiums into the fund, which have been recei\·ed 
by the commission and the employer carried as one who had complied with the 
act and was entitled to the protection afforded thereby. It now appears that under 
the act the employes were not within the class entitled to compensation. 

Section 1465-55 General Code provides for refunders from the state insurance 
fund in certain cases, as follows: 

"The state liability board of awards shall adopt rules and regulations 
with respect to the collection, maintenance and disbursement of the state 
insurance fund; one of which rules shall provide that in the event the 
amount of premiums collected from any employer at the beginning of any 
period of six months is ascertained and calculated by using the estimated 
expenditure of wages for the period of time covered by such premium 
payments as a basis, that an adjustment of the amount of such premium 
shall be made at the end of such six months' period and the actual amount 
of such premium shall be determined in accordance with the amount of 
the actual expenditure of wages for said period; and, in the event such 
wage expenditure for said period is less than the amount on which such 
estimated premium was collected, then such employer shall be entitled to 
receive a refunder from the state insurance fund of the difference between 
the amount so paid by him and the amount so found to be actually due, 
or to have the amount of such difference credited on succeeding premium 
payments at his option, and should such actual premium, when ascertained 
as aforesaid exceed in amount the premium so paid by such employer at 
the beginning of such six months' period, such employer shall immediately 
upon being advised of the true amount of such premium due, forthwith 
pay to the treasurer of state an amount equal to the difference between 
the amount actually found to be due and the amount paid by him at 
the beginning of said six months' period." 

This section does not in terms cover a case where an employer who was not 
subject to the law at all has paid premiums into the fund; it would certainly cover 
the case of an employer who, though subject to the law, had misinterpreted it so 
as to pay more than the required premium because of the inclusion in the 
payroll of the compensation of persons who are not "employes" within the mean
ing of the act; that is, it would cover such a case if the premium had been cal
culated on an estimated expenditure of wages and the mistake had been discovered 
and the adjustment made at the end of the six months' period. I suspect, however, 
that the case which you have in mind does not come within this category and that 
section 1465-55 does not cover it. The section does show that premium adjust
ments involving refunds are required under certain circumstances. The question 
now is as to whether the industrial commission by the adoption of a rule may 
disburse the state insurance fund in the adjustment of premium accounts or the 
refunder of entire premiums paid when there was no right to participate in the 
benefits of the fund. The question is not complicated by the application of the 
constitutional inhibition against the withdrawal of moneys from the state treasury; 
because the state insurance fund is not in the state treasury; the treasurer of 
state is merely the custodian of it and it is disbursed on vouchers (section 1465-56 
General Code). 

Section 1465-72 of the General Code directs the industrial commission to dis
burse the state insurance fund' to employes on account of injuries and to their 
dependents in case death has ensued. Section 1465-89 authorizes the disbursement 
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and payment from the state insurance fund of medical, nurse and hospital ex
penses, etc. 

X o other disbursements are expressly authorized to be made from the state 
insurance fund, except, of course, the investment of any surplus or reserve in 
bonds of the United States, etc. (section 1465-58). In this state of the law I am 
of the opinion that the authority to make a refunder does not exist save in the 
case expressly provided for in section 1465-55 G. C. 

In this connection I have considered also the authority of the commission to 
take the over-payment into account in adjusting premium rates, on the assumption 
that the person about whom inquiry is made is an "employer" within the meaning 
of the act and, on account of other employes than the ones specified, is and will 
continue to be liable for some premiums. I do not find authority for any such 
procedure save and except in section 1465-55 G. C.; and unless the circumstances 
of the case which you have in mind bring it within the operation of this section 
1 do not believe that this expedient is available. 

I have also considered the question as to whether a refunder could not be 
made by the commission on the theory that the money was paid under a mistake 
of facts, and therefore would be recoverable from the state, or from the industrial 
commission or its members. In order to support such a result I should have to 
hold that the industrial commission has the implied power to make restitution in 
a proper case, in addition to the express powers which are given to it to act in 
such manner in similar though not identical cases. I cannot bring myself to con
sider this interesting question, however, because, as I see it, no mistake of fact 
has occurred in the case which you state. The mistake which took place is one 
purely of law, and the doctrine that money paid under a mistake of law cannot be 
recovered back has become generally established in this state. 

What I have said about adjusting the future premium rates so as to allow the 
employer credit for the over-payment constitutes the only suggestion which I feel 
able to make for the solution of the difficulty, providing the commission desires to 
take such action. As I have said, I do not believe the workmen's compensa
tion act, strictly construed, authorizes such adjustment to be made; but as I am 
nut thoroughly conversant with the practice of the commission in fixing premium 
rates I would not undertake to pass upon this matter as a question of Ia w without 
a formal request from the commission directed to this point. Your letter asks 
about a refund and the positive holdings which I have made relate to that matter 
only. Very truly yours, 

1168. 

JosEPH McGHEE, 
Attomey-Gclleral. 

APPROVAL OF FIXAL RESOLUTIOXS FOR ROAD DIPROVDIEi\T IX 
FAIRFIELD, WAYXE A~D HANCOCK COUXTIES. 

CoUIMBGS, Omo, April 24, 1918. 

HoN. CLINTON CowEN, State lliglzwa}' Commissio11er, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of April 20, 1918, enclosing, for 
my approval, final resolutions for the following named improvements: 

Baltimore-Reynoldsburg road-!. C. H. Xo. 461, Sec. "A-1," Fairfield 
county. 

Wooster-Millersburg road-!. C. H. No. 342, Sec. "A," Wayne county. 
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Lima-Sandusky road-I. C. H. Xo. 22, Sec. "C-2," types "A," "B" and 
"C," Hancock county. 

Lima-Sandusky road-I. C. H. Xo. 22, Sec. "C-1," Hancock county, 
types "A," "B" and "C." 

I have carefully examined said resolutions, find the same correct in form and 
legal, and am therefore returning them to you, with my approval endorsed thereon, 
in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH ::\fcGHEE, 

A ttonze)'-Ge1zeral. 

1169. 

APPROVAL OF BOND ISSUE OF LICKII\G COU:-.JTY-$16,000.00. 

CoLL'MBlJS, OHio, April 24, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Licking county, Ohio, in the sum of $16,000 in 
antJczpation of taxes and assessments to pay in part the shares of said 
county, Xewark township, and the owners of abutting property of the 
costs and expense of the Cherry Valley road improvement extending for a 
distance of one mile westerly from the west corporation line of the city 
of Newark. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Licking county, Ohio. and other officers, relating to the 
above bond issue, and find said proceedings to be in substantial compliance with 
the provisions of the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that bonds in proper form covering this issue 
will, when same are executed and delivered, constitute valid and subsisting obliga
tions of said county, to he paid in accordance with the terms thereof. 

Xo bond form of the bonds covering this issue was submitted with the 
transcript, and I am therefore holding said transcript until sucl) bond form is sub-
mitted to me for approval. Very truly yours, 

JosEPH McGHEE, 
A ttorne J-Ge11eral. 

1170. 

OHIO BOARD OF AD::\IIXISTRATION l.IAY XOT ::\IAXUFACTURE 
PRODUCTS WITH PRISOX LABOR FOR USE OF CITIES AXD 
VILLAGES. 

The Ohio board of administration has 110 authority in law to mallufacture lime 
with prison labor aud sell the same to the C1ily of C o/umbus. 

CoLt:1!DUS, OHIO, April 26, 1918. 

Ohio Board of Admi11istration, Columbus, Ohio. 

GENTLEMEN:-You ask my opinion upon the following state of facts: The 
city of Columbus uses a large amount of lime in softening the water used by the 
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inhabitants of the city. The Ohio boarrl of adminbtratiu11 i,- of the optmnn that 
it could install a plant in connection with the penitentiary to manufacture lime 
with the labor of the prisoners and sell it to the city of Columbus for less than 
it is able to secure lime at the present time. However, said board dues not care 
to erect a plant for manufacturing lime unless it can enter into a contract with 
the city of Columhus for a period of three years. 

The legal questions arising are as follows: 

1. Has the Ohio board of administration the right to use prison IaLor 
for the manufacture of lime to Lc sold to the City of Columbus? 

2. Has the city of Columbus the authority to enter into a three-year 
contract for the purchase of lime from the Ohio board of administration? 

In considering the first question, it will be noted that an act found in 98 0. L. 
177 as sections 2228 to 2235 G. C., applies. Section 2228 G. C. reads as follows: 

"Sec. 2228. The board of managers of the Ohio penitentiary, the 
board of managers of the Ohio state reformatory, or other authority, 
shall make no contract by which the labor or time of a prisoner in the 
penitentiary or reformatory, or the product or profit of his work, shall 
he let, farmed out, given or sold to any person, firm, association or cor
poration. Convicts in such institution may work for, and the products 
of their labor may be disposed of, to the state or a political division 
thereof, or for or to a public institution owned or managed and under 
the control of the state or a political division thereof, for the purposes and 
according to the provisions of this chapter." • 

Section 2230 G. C. reads in part as follows : 

"Such labor shall be for the purpose of the manufacture and produc
tion of supplies for such institutiuus, the state or political divisions 
thereof; * * *" 
There could hardly be a question raised hut that the general term "supplies" 

would include lime, and that the Ohio board of administration might manufacture 
lime with prison labor and sell the same to the state or political divbions thereof, 
or to any public institution of the state or of a political division thereof. 

This leaves nne other question for consideration, viz., whether the term 
"political division" includes a municipality of the state and in this particular 
instance the city of Columbus. 

There are a number of provisions in the act ahow referred to which seem 
to indicate that the legislature used the term "political division" as applying to 
counties and townships only and not to municipalities. For instance, in section 
2231 G. C. we have the following provision: 

"Sec. 2231. Such tile, brick and culvert pipe and road building 
material and such products of convict or prison lahor as arc used in the 
construction or repair of the public roads shall be furnished the political 
divisions of this state at cost. * * *" 

In section 2232 G. C. we find the following: 

"The trustees of a township or the hoard of commtsswners of a 
county may make application to the boanl of managers of the penitentiary 

20 --Vol. I-A. G. 
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or to the board of managers of the reformatory for supplies manufactured 
under the provisions of this chapter. * * *" 

If the legislature had intended that the term "political divisions" should in
clude a municipality, it is altogether reasonable to assume that in section 2232 
G. C. it would have referred not only to the trustees of a township and the board 
of county commissioners, but also to the proper officials of a municipality. 

Section 2234 G. C. reads in part as follows: 

"Such boards may lease and operate plants for the manufacture of 
brick or road building material or supplies, needed for the construction 
and maintenance of public roads, which shall be furnished at cost to a 
township or county proportionately as demanded. * * *" 

If the legislature had intended that "political divisions" should include mumcl
palities, it would not have provided that the supplies should be furnished only to a 
township or county proportionately as demanded, but would have included in this 
list municipalities as well. 

In section 2235 G. C. we find the following provision: 

"* * * and the prodncts thereof shall not be disposed of except 
to a township or county in this state for the construction, repair or main
tenance of public roads outside of the limits of incorporated cities or vil
lages. * * *" 

This provision seems not only to indicate that the supplies and products 
spoken of in this act are to be sold only to townships and counties, but that cities 
and villages are not to have the benefits to be secured under this act. Hence 
from a general suvey of the whole act I am of the opinion that it was not the 
intention of the legislature that the Ohio board of administration should manu
facture lime with prison labor and sell the same to municipalities. 

I am not unmindful of the provisions of sections 1846 and 1847 G. C. (107 
0. L. 427). 

Section 1846 reads as follows : 

"The board, subject to the approval of the secretary of state and 
auditor of state, shall fix the prices at which all labor Rerformed and all 
articles manufactured in such institutions shall be furnished to the state 
or the political divisions and public institutions thereof, as is or may be 
provided by law, which shall be uniform to all and not higher than the 
usual market prices for like labor and articles." 

Here we again find the legislature using the term "political divisions." 

From a provision we find in section 1847, it is evident that the legislature 
intended in this act that the term "political divisions" include the municipalities 
of the state, for we find in this section the following: 

"Sec. 1847. * * * The provisions of this section shall not apply 
to any officer, board or agent of any municipality which maintains an 
institution that produces or manufactures articles of the kind desired. •:• * 
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If the legislature had intenrlerl that the term "political rlivisions" should not 
include municipalities, there would have heen no necessity of exempting those 
municipalities which maintain institutions that produce or manufacture articles of 
the kind desired, because the act then would have applied to no municipality. So 
we must reach the conclusion that the legislature intended said term to include 
municipalities. 

The question now to be considered is whether the provisions of this act are 
broad enough to include lime. It is my opinion they are not. Section 1847, supra, 
contains the following provision: 

"The board shall, with the advice and consent of the secretary of state 
and auditor of state, classify public buildings, offices and institutions and 
determine the kinds, patterns, designs and qualities of articles to be 
manufactured for use therein which shall be uniform for each class, so 
far as practicable. * * *" 
The fact that the legislature provided for the classification of public buildings, 

offices and institutions, indicates it did not have in mind such a substance as lime. 
It is also provided that the board shall determine the kinds, patterns, designs and 
qualities of articles to be manufactured for use therein. This phrase negatives 
the idea that the legislature intenJeJ to include such a substance as lime. The 
term "kinds, patterns, designs and qualities" could hardly be said to apply to lime, 
and the term "for use therein" also apparently negatives the idea that the legis
lature intended to include a substance like lime within the provisions of this act. 

Therefore, answering your question specifically, I am of the opinion that the 
Ohio board of administration would not be authorized in law to manufacture lime 
with prison labor and sell the same to the city of Columbus. 

The conclusion above reached in answer to your first question, makes it 
unnecessary to consider the second question. 

1171. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TOWXSHIP TRUSTEES XOT AUTHORIZED TO ISSUE BOXDS OF A 
TOWXSHIP ROAD DISTRICT FOR A ]OIXT COUNTY IiiiPROVE-
1IENT. 

Sections 3298-25 to 3298-53 of tlze General Code as enacted in the Wlzite
Mulcalz:!/ act, providing for the improvement of roads by a township road distric4 
consisting of tlze territory of a t07.mship outside of municipalities therein do not 
authori:::e tlze trustees of said towns/zip to issue the bonds of said township road 
district for the purpose of paying that part of the cost and expense of th< impro'lie· 
men! of a road located in said road district and on adjoining towns/zip or toz,~zship 
road district, or otz tlze line betz,·een tlze same, apportioned to said township roaiJ 
district by and as a part of proceedings for tlze improz•emetzt of said road con
ducted by a joint board of tO'l'-'nslzip trustees consisting of the trustees of such 
adjoining towns/zips. 

Cou.::-.rm:s, Omo, April 26, 1918. 

Hox. C.u.vrx D. SPITLER, Prosecuting Attomey, Tiffin, Ohio. 

DEAR SrR :-As previously acknowledged, I have your favor of February 22, 
1918, in which you state: 
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"The question has arisen whether Bloom township can issue bonds 
to be paid from the property within the taxing district created hy said 
township excluding the corporation of Bloomville therein for the purpose 
of improving her half of a joint county road which said improvement is 
to be made by the joint boards of township trustees of Bloom township, 
Seneca county, Ohio, and Lykens township, Crawford county, Ohio. 

After looking carefully at the provisions of section 3298-25, section 
3298-26 and section 3298-45 I have reached the opinion that the trustees 
have the authority to issue bonds for the purpose indicated, but I would 
like your opinion in the matter before the trustees proceed further with 
the improvement." 

Sections 3298-1 to 3298-15n, inclusive, of the General Code, as amended and 
enacted in the White-1-Iulcahy act (107 0. L. 73 et seq.), provide for the con
struction and improvement by township trustees of public roads in townships, 
whether such public roads be township roads, county roads, intercounty highways 
or main market roads. The proceedings outlined in the above sections of the 
General Code with respect to township road improvements follow very closely 
those provided for with respect to road improvements by county commissioners 
by sections 6906 et seq. General Code. :\lore immediately pertinent to the facts 
upon which your inquiry is predicated, section 3298-15n, as enacted 111 the ·white
Mulcahy act, provides as follows: 

"The boards of trustees of two or more townships shall have the 
power to construct, reconstruct, resurface or improve a township road, 
or part thereof, along the line between such townships, or extending into 
or through all such townships, or wholly within one township but within 
less than the legal assessment distance of the township line. In such case 
the several boards of township trustees, when acting as a joint board and 
when acting separately in the making of assessments and issuing bonds, 
shall be_ governed and controlled by the provisions of law relating to the 
construction of joint county road improvements by joint boards of county 
commissioners in so far as the same are applicable. They shall also have 
the same power with respect to county roads and intercounty highways 
and main market roads located as above prodded, subject to the limitation 
expressed in section 3298-1 of the General Code." 

The provision in the section of the General Code above quoted that in such 
case the several boards of township trustees, when acting as a joint board and 
when acting separately in the making of assessments and issuing bonds, shall 
be governed and controlled by the provisions of law relating to the construction 
of joint county road improvements by joint boards of county commissioners in so 
far as the same are applicable, refers to the provisions of sections 6930 to 6944 
inclusive of the General Code, relating to the improvement by county commis
sioners of roads in two or more counties or along the county line between two or 
more counties in this state. \Vith respect to such improvements it will be suffi
cient in this connection to note that the proceedings relating to the same down to 
the point where assessments are to be made and bonds issued are conducted by 
the joint board of county commissioners, consisting of the county commissioners 
of the counties interested in such improvement. In this connection section 6934 
General Code provides that such joint board shall determine the proportion of 
the compensation, damages, costs and expenses of such improvement to be paid 
by each of the several counties interested therein, and that thereupon the county 
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commissioners of each interested county shall with the assistance of the county 
surveyor thereof make the assessments against the real estate within said county 
to be charged therewith of the proportion of the compensation, damages, costs and 
expenses of said imprU\ement to be raised hy special assessment against the bene
fited real estate within such county. 

I might add that in case the joint hoard of county commissioners cannot 
agree on the apportionment of the compensation, damages, costs and expenses of 
the improvement between the several counties interested therein, the joint board 
of county commissioners is required to certify that fact to the state highway 
commissioner, who shall thereupon make such apportionment. (Sec. 6935 G. C.) 

\Vith respect to such joint county road improvement section 6944 General 
Code provides that in case bonds are issued in anticipation of the collection of 
taxes and assessments on account of such improvement, such bonds as may be 
required shall be issued separately by each county to cover its proportion of such 
costs and expenses. 

So in the case of the improvement of roads located in two or more townships 
or along the line between such townships a joint hoard of township trustees will 
conduct the proceedings relating to the construction or improvement of such road 
up to the time when assessments are to be made and bonds issued. The matter 
of making assessments and the matter of issuing bonds covering the portion of 
the cost and expense of such road improvement apportioned to each township are 
to be provided for by the township trustees of such township. Such bonds are 
to be issued under the authority of and in pursuance to the provisions of section 
3298-15e General Code, which provides, in part, as follows: 

"The township trustees, in anticipation of the collection of such taxes 
and assessments, or any part thereof, may, whenever in their judgment 
it is deemed necessary, sell the bonds of said township in any amount 
not greater than the aggregate sum necessary to pay the estimated com
pensation, damages, costs and expenses of such improvement. Such bonds 
shall state for what purpose they are issued and shall bear interest at a 
rate not to exceed five per cent per annum, payable semi-annually, and in 
such amounts and to mature at such times as the trmtccs shall determine, 
subject to the provision, however, that said bonds shall mature in not 
more than ten years. Prior to the issuance of such bonds the township 
trustees shall, in case all or any part of said bonds are to be redeemed by 
special assessments, provide for the levying of a tax upon all the taxable 
property of the township to cover any deficiencies in the payment or 
collection of any such special assessments. * * *" 

Bonds issued by township trustees under authority of this section to pay the 
township's apportionment of the cost and expense of a joint township road im
provement, or otherwise, are, so to speak, a charge upon all the taxahlc property 
in said township, including that in municipal corporations therein, and tax levies 
to provide for the payment of such honds and interest thereon arc required to he 
made upon all of such taxable property. 

The question as to the application of the ahove statutory provisions relating 
to the construction of roads hy townships to a road imprrn·ement in adjoining 
townships located in different counties or on the line between such townships and 
counties is not here determined. 

Sections 3298-25 to 3298-53 of the General Code, inclusi\·e, as enacted in said 
\Vhite-~Iulcahy act, prm·ide for the establishment by the tuwmhip tru~tees of a 
road district out of that part of the territory of the township not included within 
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the corporate limits of a municipal corporation or corporations located therein 
and for proceedings by such township trustees for the construction of public roads 
within such road district, whether such roads be township roads, county roads, 
intercounty highways or main market roads. The proceedings outlined by such 
statutes for· the construction and improvement of roads by such township road dis
trict are, in their main features, quite identical with those provided by sections 
3298-1 et seq. General Code for the improvement of roads by the township; and 
section 3298-45 General Code provides for the issue by the township trustees of 
bonds of such road district in anticipation of the collection of taxes and assess
ments for the improvement of roads on proceedings conducted by such road 
district. There is nothing, however, in the statutory provisions relating to the con
struction and improvement of roads by a township road district providing for the 
improvement by joint action of the township trustees of a road locat~d in two or 
more townships or township road districts, or on the line between two townships 
or township road districts, and there is therefore no authority in the township 
trustees to issue the bonds of a township road district established in the manner 
provided by section 3298-25 General Code for the purpose of paying such town
ship road district's portion of the cost and expense of a road improvement con
ducted by said township trustees and the trustees of the adjoining township. 

Answering your question as specifically as the nature of the same permits, 
therefore, I am of the opinion that the trustees of Bloom township, Seneca county, 
can create a road district out of the territory of said township outside of the 
corporate limits of Bloomville, or other municipality therein; but that the trustees 
of said township are not authorized to issue the bonds of said township road dis
trict for the purpose of paying that part of the cost and expense of the improve
ment of a county road located in said road district and an adjoining township 
or township road district, or on the line between the same, apportioned to said 
township road district by and as a part of proceedings for the improvement of 
said road conducted by a joint board of township trustees, consisting of the 
trustees of Bloom township and the trustees of such adjoining township, and this 
whether such adjoining township be in the same or another county. 

The above conclusion reached by me requires your question on the facts 
stated by you to be answered in the negative. 

Very truly yours, 
}OSEPH .:\IcGHEE, 

A ttomey-Ge11eral. 

1172. 

LICEXSEE UXDER LLOYD LOA~ ACT (107 0. L. 509) .:\lAY ADVERTISE 
AXD SOLICIT BUSIXESS, ETC., OUTSIDE OF THE COUXTY IX 
WHICH HIS PLACE OF BUSIXESS IS LOCATED-:\IAY XOT ESTAB
LISH AX OFFICE OUTSIDE OF SUCH COUNTY. 

(1) There is 110 proz•isiou in the special ameuded act found in 107 0. L. 509, 
which would prevent a licensee uuder said act from (a) advertisiug for business. 
or soliciting business outside the cmwty in z,•hich his office or place of busi11ess i~ 
located; (b) from ·uiezci1zg or appraisillg of propert].• outside of said cozmty upOI!· 
which a loan is being considered; (c) fro·m procurillg sigllatures outside of the 
office, and {d) from paying out money outside of the office. 

(2) But the licensee must uot haz•e auy other office tlzmz that for wlziclz thl.'! 
license ·was grouted, and iu <chich the liceuse is fmwd, llor a1zy otlzer place of 
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husi11ess OI!Ju:hcre in the stale, ,,/zcthcr uzaintuined by the licc11sce hiuzsclf or h::/ 
some agent of the !iccusee. 

CoLL":~un:~. 0Hw, .\pril 2o. 191R 

Ho:-;. P. A. BE«RY, Commissioner of Securities, Columbus, Ohio. 

DE.\R SIR :-I have your communication of April 3, 1911-:, which reads as 
follows: 

"A licensee of this department who;,e place of business is in Xenia 
advertises in several adjoining counties that he lends money on chattel 
mortgages. \Vhen an application for a loan is received from say \\'arren 
county, he sends an appraiser from Xenia to view the property. On his 
return 'if the business looks good' the papers are prepared in Xenia and 
are sent to some person in \\'arren county who procures the signatures 
and pays out the money, returning the papers to the licensee at Xenia. 

\Ve would like an opinion from you as to whether there has been a 
violation of the Lloyd act on any or all of the following points: 1st, the 
advertising or soliciting outside of Greene county; 2nd, the viewing or 
appraising of property oubide of Xenia or Greene county; 3rd, the 
procuring signatures outside of the office in Xenia; 4th, the paying out 
money outside of said office." 

The section which lie& at the foundation of your inquiry, and at the founda
tion of the act having to do with the matters about which you inquire is 6346-1 
General Code, 107 0. L. 509, which reads as follows: 

"It shall be unlawful for any person, firm, partnership, association 
or corporation, to engage, or continue, in the business of making loans, on 
plain, endorsed, or guaranteed notes, or due-bills, or otherwise, or upon 
the mortgage or pledge of chattels or personal property of any kincl, or 
of purchasing or making loans on salarie;, or wage earnings, or of fur
nishing guarantee or security in connection with any loan or purchase, 
as aforesaid, at a charge or rate of interest in excess of eight percentum 
per annum, including all charges, without first having obtained a license so 
to do from the commissioner of securities and otherwise complying with 
the provisions of this chapter." 

That is, before any person may lawfully engage m the business set out in said 
section at a charge or rate of interest in excess of eight per cent, he· must first 
obtain a license from the state. The language in reference to the business for 
which il license must be secured is broad and general. It does not seem to 
place any restrictions or limitations upon the question as to how the business is to 
be secured, or how the business is to be closed or consummated. Of course, 
this section further provides that a person cannot lawfully transact such business 
without "otherwise complying with the provisions of this chapter." 

This makes it necessary for us to examine into the whole act to ascertain 
whether there is any provbion in it which would forbid the licensee (a) to solicit 
or advertise for business outside the county where his place of husiness is located; 
(h) viewing or appraising of property located outside of saicl county (c) the 
procuring of signatures outside the office, and (d) the paying out of money outside 
the office. 

L"nder the provisions of section 6346-2, any person ahout to engage in the 
business set out in 6346-1 General Code, mt\st apply for a license on prepared 
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blanks, and must pay a fee of $100 a year for the license for perm1ss1on to do 
business. Under section 6346-3 General Code, the applicant must state, among 
other things, the location of the office or place of business in which the business is 
to be conducted. From this provision it is quite clear that the applicant must 
have an office or place of business located somewhere within the state. 

We find the further provision in this section that "such license shall be kept 
posted in a conspicuous place in the office where the business is transacted"; and 
further, "no person, firm, partnership, association or corporation so licensed shall 
transact or solicit business under any other name." 

From this provision it is quite evident that authority, at least inuirectly, is 
given to the licensee to solicit business as well as to transact business. There is 
no limitation here whatever as to the territorial limits within which the soliciting 
must be done, or within which the transaction must be had. The only provision 
is that the licensee shall not transact or solicit business under any other name. 
This further provision is found in the section : 

"Not more than one office or place of business shall be maintained 
under the same license." 

The above possibly embodies all the conditions and limitations in reference 
to the matter about which you inquire. 

There is nothing in any of these provisions that seems to inJicate either 
directly or indirectly that the licensee is limited in the matter of soliciting business 
to the confines of his own county, any more than he would be limited to the 
confines of his own city, or the confines of his own ward. Under the broad 
terms of the act as set out herein, I am of the opinion that a licensee may, under 
authority of law, advertise for business or solicit the same outside the limits of 
the county in which his place of business is located. This answers your first 
question. 

If he has authority to solicit business or advertise for the same outside of 
the territorial limits of the the county in which his office or place of business is 
located, then it certainly must follow that he may take care of this business when 
he gets it, this unless the act itself would specifically provide otherwise. It would 
be absurd to hold that a licensee has authority to solicit business and advertise for 
the same, and then to hold that he has no authority to take care of business 
secured through said advertisement. 

As the appraisal of the property upon which the loan is based is necessary 
under sound business principles, it is my opinion that the licensee could have the 
property viewed and appraised even tho"ugh the same is located outside the 
limits of the county in which his office is located. This might be absolutely 
necessary, due to the fact that the property would be of such a nature that it 
could not be appraised in any other place than that in which it is located generally; 
at any rate, it would be absurd to hold that property before it could be appraised 
would have to be moved to the county in which the licensee is located, and such 
a construction should not be given to the statute unless it is· absolutely essential 
from the plain provisions of the same. Bence, I hold in answer to your two 
questions as above set out. 

This leaves for consideration the two questions as to whether the procuring 
of signatures to the necessary papers in reference to the loan might be procured 
outside of the office, and whether the money could be paid to the borrower out
side of said office. These two acts would conclude the whole matter in reference 
to any transaction, and the question is as to whether the parties borrowing the 
money, no difference where they might reside, would be compelled to go to the 
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office or place of Lu,iue~, of the licensee in order to sign certain papers and 
receive the money borrowed. The only language used in the act from which such 
a construction could hc dcrived is the following: 

"X ot more than one office or place of business shall he maintained 
under the same license." 

I cannot arrive at the conclusion from !'aid language that a person rece1nng 
money from a licensee would he compellcd to go to the office or place of business 
in order to perform said act. If the licensee has the right to advertise for business 
and solicit business in other counties than that in which his place of business is 
located, and has the right to view and appraisc the property, he certainly would 
have the right to have the papers signed and the right to pay over the money, 
unless the statute itself would specifically forbid these acts either directly or indi
rectly. 

An office is the place where mail is ordinarily addressed when writing to the 
person maintaining the office, and from which mail is directed when the person 
maintaining the office writes; it is the place to which people would go to transact 
business provided they had business to transact with the person maintaining the 
office, and from which people arc sent to transact business in connection with the 
office; it is the place where the persons chiefly interesteu in the matters pertaining 
to the office are usually found, and if the licensee does not maintain more than 
one of these places in the state, he does not violate the provisions of the act, and 
would have authority, in my opinion, both to secure the signatures of the persons 
interested in any transactions, and deliver the money to said persons outside of the 
limits of the county· in which the office or place of business is located. 

However, I desire to call attention to the fact that the language used. in this 
section is, "not more than one office or place of business shall be maintained." The 
language refers both to "office" and to "place of business." \\'hile the terms 
"office" and "place of business" are to some extent synonymous, yet I do not be
lieve thf' general assembly intended so to usc them in this act. "Office'' might, and 
generally would, in business under consideration, he the "place of business," also ; 
but, on the other hand, the term "place of business" might not at all include the 
term "office." "Office" is the place where the officers would meet to transact their 
business provided it was a corporation or partnership, where the stockholders, for 
example, would meet, or where the partners would meet to elect their officers, 
providing it is a corporation or a partnership. Also, it is where the men chiefly 
interested in the business would be found, where the papers, vaults, records and 
everything that pertains to the business would be found; while a "place of 
business" might he maintained and none of these characteristics apply. "Place 
of business" might be maintained through an agent or employe; hut this section 
forbids the maintaining of either more than one "office" or "place of husiness" 

· under onc license. 
In reference to this matter I desire to call attention to a case found in 29 

Colo. 129, Rocky :\fountain Oil Co. v. Central Xational Bank. In the opinion, 
on pagc 131, the court say: 

"The expressions in the attachment act, 'chief office' or 'place of 
business,' whilc not strictly synonymous, must he regarded as equh·alcnt. 
The essential charactcristics of each might he very cliffcrcnt. The former 
would ordinarily bc the place where the officials charged with the general 
management of its affairs might meet and direct them; while the latter 
might he the same, or the place where its business operations were 
carried on under the direction and supervision of an authorized agent." 
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In the case of Bank of Columbia v. Lawrence, 26 U. S. 578, m the opinion 
the court say: 

"But the evidence does not show that the defendant had a place of 
business in the city of \Vashington, according to the usual commercial un
derstanding of a place of business. There was no public notoriety of any 
description given to it as such. Xo open or public business of any kind 
carried on, but merely occasional employment there, two or three times a 
week, in a house occupied by another person." 

From all the above it is clear that a licensee could not establish and maintain 
a place of business other than the one set out in his application, and have the 
same managed by an agent, to which place of business the people of those localities 
in which the same were located might go to transact business, and which places 
of business are given notoriety in the community. If this were clone the licensee 
would be maintaining not only an office, but he would also be maintaining a place 
of business, and this would be contrary to the provisions of the statute. But in 
my opinion so long as the business is transacted from the office there is nothing 
in the act which would prevent the licensee from advertising for business or 
soliciting business in counties other than that in which he is located under his 
license, nor to prevent him from viewing and appraising property in another 
county, nor to prevent him from ha,·ing the necessary papers signed in another 
county, and paying over the money to the proper party under any transaction, 
because in all this he would not be maintaining an office or a place of business 
other than the particular one for which he secured his license. 

1173. 

Very truly yours, 
JosEPH ;..IcGHEE, 

Attomey-Gc11eral. 

APPROVAL OF BOND ISSUE OF ASHLEY VILLAGE SCHOOL DIS
TRICT, DELA \\'ARE COUXTY -$4,000.00. 

CoLUMBUS, 0Hro, April 29, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of Ashley village school district, Delaware county, 
Ohio, in the sum of $4,000.00, for the purpose of completing the construc
tion and equipment of school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Ashley village school district relating to the above bond 
issue. 

The only question presented on consideration of this. transcript is that 
considered by me at some length in opinion Xo. 966 with respect to the validity 
of the bonds of Canton city school district under date of January 25, 1918. In 
other words, as appears from this transcript, the above bonds in the sum of 
$4,000.00 are issued by the board of education of Ashley village school district 
under the authority of section 7629 General Code without a vote of the electors 
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of said school district, for the purpose of cumplt.:ting the construction ancl equip
ment of a school building which ha-; been constructed to its present condition from 
the proceeds of bonds issued by the board of education on a yote of the electors 
of the school district. The same considerations which in the case of the Canton 
city school district bonds led me to the conclusion that the hoard of education of a 
school district can legally issue bonds under section 76?) General Cock, within 
the limitations of that section, for the JlUfllO'e of completing a school lmilding 
constructed to present condition from the proceeds of hands issued on a vote of 
the electors of the school district, of course lead to an approval of the present 
issue of bonds so far as this question is concerned. 

You will recall that in reaching this conclusion with respect to the authority 
of a board of education to issue bonds under section 7629 General Code on the 
facts presented in the case of the Canton city school district hands I took a 
position adverse to that reached by my predecessors, :\Jr. Hogan and :\Ir. Turner. 

X ot knowing but that perhaps the fact of such prior adverse rulings might 
have had some influence in causing you to finally reject the Canton city school 
district issue, I have here deemed it but fair to you to point out that the same 
question is involved with respect to the issue of bonds now under consideration. 

Inasmuch as the corrected transcript n·lating to this hond issue presents no 
questions other than that above mentioned, I am of the opinion that the proceed
ings relative to ~aid i~sue are in conformity to the provisions of the General Code 
relating to bond issues of this kind, and that properly prepared bonds covering 
said issue on bond form submitted will, when properly signed and delivered, con
stitute valid and subsisting obligations of Ashley village school district. 

1174. 

Very truly yours, 
}OSEPH :\lcGHEE, 

Attonzey-Gelleral. 

CLERK HIRE-COUNTY SURVEYOR AXD AUDTTOR LIABLE FOR 
A:\IOUXT PAID IX EXCESS OF THAT ALLOWED BY CO:\DIIS
SIONERS-CO:\DIISSIOXERS 1">::\D TREASURER XOT LIABLE FOR 
SUCH EXCESS. 

1. Under sectiolls 2787 alld 27HH G. C. (107 0. L 70), the cOlllll}' surveyor alld 
the coullty auditor are liabl.: for ally amozuzt paid olll for clerk hire in excess of 
that allowed b:y the coullty commissiollcrs. 

2. Cuder these sections lleither tlze coulll}' treasurer nor the cozwt}' CO/Ill/lis-· 
sioncrs are liable for any excess so paid Ollt for clerk hire for the cozwty sur
veyor. 

CoLl'~!Rl'S, OHio, .\pril ?J, 191R 

B!treall of bzspcction and Sllpen·isiou of Pllblic Offices, Columbus, Ohio. 

GEXTLDIEX :-I am in receipt of your communication which reacb as follows: 

"\Ve desire to call your attention to an opinion of Attorney General 
Timothy S. Hogan, Annual Report for 1913, Vol I, page 2CXl, and to an opin
ion in the .\nnual Heport for 1915, Vol. I, page 703, in which .\ttorney 
General Turner approves the former opinion of lllr. Hogan touching the 
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matter of clerk hire in the offices of the salaried officials of the county and 
the findings that should be made by this department when the amount set 
aside is exceeded. 

\Ve desire to have your written opinion as to whether these opinions 
can be applied with equal force in instances where the amount is set aside by 
the county commissioners for the paymeht of necessary assistants, deputies, 
draftsmen, inspectors, clerks or employes in the office of the county sur
veyor as provided by sections 2787 and 2788 G. C. 

\Ve take it that no findings could be made against the commissioners, 
as they are not limited by any maximum in making the allowance, but 
where the amount is exceeded, should you hold that the previously men
tioned opinions are applicable, to hold against the county suneyor for certi
fying the payment, against the county auditor for issuing the warrant, and 
against the county treasurer for paying same, or is the county treasurer not 
presumed to have any knowledge of the maximum allowed?" 

We will consider what my predecessors, Hon. Timothy S. Hogan and Hon. 
Edward C. Turner, found in the opinions to which you refer. They held: 

1. That when a county auditor issues a voucher for the payment of 
clerk hire in excess of the county commissioner's allowance for clerk hire, 
he is liable for the amount so paid in excess of the allowance. 

2. That a county officer, certifying to the county auditor compensation 
for his deputies, assistants, etc., in excess of the aggregate amount allowed 
his office by the county commissioners, is liable to the county for the amount 
so paid in excess of the allowance of the county commissioners. 

3. Excepting in cases where the county commissioners make an allow
ance greater than that provided in section 2980-1 G. C. and the county treas
urer pays out said excess, he is not liable for paying out moneys in excess 
of the allowance made by the county commissioners for clerk hire in any 
county office, for the reason that he has received no notice of the action of 
the county commissioners in fixing an aggregate allowance. 

4. That if the county commissioners allowed an aggregate amount for 
clerk hire in any county office, in excess of the amount set forth in section 
2980-1 G. C., they are liable for the excess allowed over and above that pro
vided for in said section, provided the county officer to whom the allow
ance is made expends for clerk hire an amount in excess of that provided 
in said section. 

~Iessrs. Hogan and Turner were placing a construction upon sections 2980, 
2980-1 and 2981 G. C. 

You desire to know whether the findings of ~Iessrs. Hogan and Turner could 
be made to apply to the county surveyor in the same matters upon which they 
passed in said opinions. In considering this question it will be necessary for us to 
compare sections 2787 and 2788 G. C. (107 0. L. 70) with the sections pertaining 
to other county officials and upon which ~Iessrs. Hogan and Turner placed a con
struction. 

When we compare section 2787 with section 2980 and section 2788 with section 
2981, we find there is no material difference between these sections. Section 2980-1 
provides for a maximum percentage allowance by the county commissioners for 
clerk hire for the probate judge, auditor, treasurer, clerk of courts, sheriff and 
recorder. There is no such provision for clerk hire for county surveyors. 
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Section 2981 G. C. reads as follows: 

"Such office~;s may appoint and employ necessary deputies, as~istants, 
clerks, bookkeepers or other employes for their respective offices, fix their 
compcmatiun and dbcharge them, and shall file with the county auditor 
certificates of such action. Such compensation shall not exceed in the 
aggregate for each office the amount fixed hy the commis,ioncrs fur such 
office. \\'hen so fixed, the compensation of each duly appointed or em
ployed deputy, assistant, bookkeeper, clerk ancl other employe shall Le 
paid monthly from the county treasury, upon the warrant of the county 
auditor." 
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Section 2788 (107 0. L. 70) reads in part as follows: 

"The county surveyor shall appoint such assistants, deputies, draughts
men, inspectors, clerks or employes as he deems necessary for the proper 
performance of the duties of his office, and fix their compensation, but 
compensation shall not exceed in the aggregate the amount fixed there
for by the county commissioners or allowed by a judge of the court of 
common pleas of the county. After being so fixed ouch compensation 
shall be paid to such persons in monthly installments from the general 
fund of the county upon the warrant of the county auditor. * * *" 

It will be noted that the only material difference between these two sections 
is that section 2981 makes this provision: 

"* * * and shall file with the county auditor certificates of such 
action. * * *" 

that is, his action in the appointment of his deputies, assistants, clerks, book
keepers or other employes and fixing their compensation; while section 2788, supra, 
makes no provision in reference to this particular matter. So that under section 
2981 G. C. the county auditor would have notice of the appointments and salaries 
of deputies and assistants, while under section 2788 he would have no such notice. 
Howe\;er, he would have notice of the action of the county commissioners in 
fixing the aggregate amount which should be spent in any one year by the county 
surveyor, as shown by .the journal of the county commissioners which is kept in 
the office of the county auditor. 

Without quoting from the opinions of Messrs. Hogan and Turner, above 
referred to, I approve and confirm said holdings and am of the opinion that the 
same principles laid down by them as applying to the probate judge, auditor, 
treasurer, clerk of courts, sheriff and recorder, would also apply to the county 
surveyor, with one exception which I shall note later on. 

Hence it is my view that: 
1. The county auditor would be liable for any amount for which he might 

issue his warrants in excess of the amount which was fixed by the county com
missioners as clerk hire for the county surveyor in any one year. 

2. The county surveyor himself would be liable for any amount which he 
might certify to the county auditor, in excess of the aggregate amount allowed 
him by the county commissioners as clerk hire for any year, provided, of course, 
that the county auditor drew his warrants for such excess and the same was paid 
out by the county treasurer. 

3. The county treasurer would not be liable for such excess so paid out by 
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him in honoring warrants issued by the county auditor, for the reason that he 
has no notice of the amount so fixed by the county commissioners, and for the 
further reason that his records as to the condition of any particular fund are not 
as definite and minute as those of the county auditor. 

4. The county commissioners would in no case be liable for the allowance 
made for clerk hire to the county surveyor, for the reason that there is no 
maximum allowance fixed by law for his office. In other words, there are no 
such provisions as those found in section 2980-1 G. C., which apply to the 
county surveyor. Very truly yours, 

1175. 

JoSEPH McGHEE, 
Attorney-General. 

AUTOMOBILE-TOWNSHIP TRUSTEES HAVE NO AUTHORITY TO 
PURCHASE FOR THEIR OWl'\ USE OR THE USE OF TOWXSHIP 
HIGHWAY SUPERINTENDENT. 

Township trustees have no authority in law to purchase a11 automobile for their 
own use and for the u;e of the township highway superintendent. 

CoLUMBUS, OHIO, April 29, 1918. 

HoN. T. R. RoBISON, Prosecuting Attorney, Mansfield, Ohio. L 

DEAR SIR :-I have your communication of April 22, 1918, in which you request 
my opinion on the following matter: 

"A township board of trustees has asked my opmton whether or not 
it has the legal authority to purchase an automobile for the use of said 
trustees and the township highway superintendent." 

The above question is decided mainly by section 3373 G. C. ( 107 0. L. 93). 
Said section, in so far as it relates to the matter under consideration, reads as 
follows: 

"Sec. 3373. * * * Township trustees are hereby authorized to pur
chase or lease such machinery and tools as may be deemed necessary for 
use in maintaining and repairing roads and culverts within the township. 
They shall have the power to purchase such material and to employ such 
labor and teams as may be necessary for said purpose, or they may 
authorize the purchase or employment of the same by one of their num
ber or by the township highway superintendent at a price to be fixed by 
the township trustees. All payments on account of machinery, tools, ma
terial, labor and teams shall be made from the township road fund as 
provided by law. All purchases of materials, machinery and tools, shall, 
where the amount involved exceeds one hundred dollars, be made from 
the lowest responsible bidder after advertisement made in the manner 
hereinbefore provided. * * *" 

The part of the above quoted matter which ts particularly in point is as 
follows: 
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"Township trust~:es are hereby authorized to purchase or lease such 
machinery ant! tools as may be deemed necessary for use in maintaining 
and r~:pairing roads and culverts within the township." 
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The question to be considered is whether the word "machinery" or the word 
"tools" is broad enough to include automobiles within its meaning. I am of the 
opinion that IH'ithcr of said words is broad enough, in its ordinary, accepted 
meaning, to include automobiles. In consirl('ring the above quotation from 
said section 3373, it is evident that the legislature did not intend that "machinery" 
and "tools" should include automobiles. 

The machinery and tools are purchased or leased "for use in maintaining and 
repairing roads and culverts." It could hardly be said that an automobile directly 
or indirectly could be used in maintaining or repairing roads and culverts. 

This section further provides that the payments for machinery, tools, etc., 
shatl be made from the township road fund, which would indicate that the idea 
the legislature had in mind, in using the language found in said section, was that 
the different articles purchased are to be used altogether upon the roads of the 
township; else the provision would not have been made that the same be paid 
for from the township road fund. 

The township trustees desire to purchase an automobile to be used not only 
by the township highway superintendent, but by the trustees themselves in the 
transaction of their business. ).f uch of the business of the trustees has nothing 
to do with the roads of the township. and therefore it could not he held that it 
was the intention of the legislature, in enacting this section, to include authority 
for the trustees to purchase an automobile for their own general usc, as wetl as 
the use of the township highway superintendent. 

This section further provides that all purchases of machinery and tools shall 
he made from the lowest responsible bidder, if the cost of the same exceeds one 
hundred dollars. I do not think this provision could be made to apply to the 
purchase of automobiles, and therefore the legislature did not intend that automo
biles should he included in the terms used in section 3373, supra. 

There is another act of the same legislative body passed one day after the act 
which includes section 3373 was passed, which throws some light upon the question 
under consideration. This act is found in 107 0. L. at p. 585, and gives authority 
to the county commissioners to purchase one or more automobiles for the use 
of the county commissioners and the county sheriff. This act is very specific and 
definite in its provisions and in it the power and authority of the county com
missioners arc very much restricted, in that they are first compelled to file an 
application in the court of common pleas and secure an order from the court, 
before they arc authorized to purchase an automobile. \Vhile this is not conclu~ 
sive, yet it cannot be held that the legislature intended to give power and 
authority to the township trustees to purchase an automobile for their own use and 
for the use of the township highway superintendent, under such uncertain authority 
as is found in section 3373, supra, when it gave the same power to the county 
commissioners in such specific and definite terms, and at the same time hedged 
it about in the manner set out in the act to which reference is herein made. 

In view of atl the above, it is my opinion that the township trustees have no 
authority in law to purchase an automobile for their own use ancl for the use of 
the township highway superintendent. 

Very truly yours, 
] OSEPH ).fcGHEE, 

Attonzey-Geueral. 
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1176. 

WHEN ROAD D.IPROVE1IEXT CO:\IPLETED UXDER CASS LAW, AS
SESSl\fE~T MUST BE :\IADE IN ACCORDAXCE WITH SAID ACT. 

In those road improvements in which application for state aid was made under 
the Cass act and the improvement constructed and completed under said act, the 
assessment against abutting property owners would be made in accordance with 
the provisions of section 1214 as it stood in the Cass act. 

CoLUMBUS, 0Hro, April 29, 1918. 

HoN. FRANKLIN ]. STALTER, Prosecuting Attorney, Upper Sandusky, Ohio. 
DEAR SIR :-I have your communication of April 17, 1918, which reads as 

follows: 

"In 1913-14-15 and 16 and prior to the taking effect of house bill 
No. 3 (300) w',hich amended the "'Cass law,' the commissioners of 
Wyandot county, Ohio, made application to the state highway depart
ment, in regular form, for state aid in the construction and improve
ment of several intercounty highways within this county. 

The improvements were constructed and completed under the 'Cass 
law.' and before the amendments above referred to. 

\Vhen the application was made and the roads constructed and com
pleted, section 1214 General Code of Ohio (106 Session Laws 637) read 
as follows: 

'* * * The township trustees shall apportion the amount to be paid 
by the owners of the abutting property according to the benefits accruing 
to the owners of the land so located. * * *' 

Before the state highway commissioner ascertained and reported the 
costs and expenses as provided by section 1211 of the General Code, 
and consequently before the trustees made any apportionment as pro
vided by the above mentioned section 1214, said section 1214 was amended 
(107 0. L. 129) to read as follows: 

'* * * The county commissioners or township trustees upon whose 
application the improvement is made shall cause the county surveyor to 
make a tentative apportionment of the amount to be paid by the owners 
of the property specially assessed which apportionment shall be made 
according to the benefits accruing to the land so located. * * *' 

Said section also provides that the commissioners or township trustees 
may approve and confirm said assessments as reported by the surveyor or 
modified by them. 

Section 3 of the act amending the 'Cass law' (107 0. L. 141) provides 
that priority rights or contracts are not affected. 

I would be pleased to have an expression from your department 
as to whose duty it is, in the roads above referred to. to make the assess
ments, whether it is the duty of the trustees or the duty of the county 
commissioners, and if it be the duty of the trustees, is it the surveyor's 
duty to make a tentative apportionment according to benefits?" 

Your question, briefly stated, is as to whether the assessment against abutting 
property owners for a road improvement would he made according to the pro
visions of section 1214 G. C. as it stood in the Cass highway act, or under the 
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provisions of section 1214 as amended in the White-~Iulcahy law, where appli
cation was made for state aid under the Cass act and the improvement was con
structed and completed while the Cass act was in force and effect, and the 
assessment of the part of the cost and expense to be horne by abutting property 
owners is to be made after the \Vhite-~Iulcahy law became effecthe. 

The first question to be determined is as to whether an improvement of a 
public highway would be such a proceeding as would come within the provisions 
of section 3 of the \Vhite-liulcahy law. It undoubtedly would come under section 
26 G. C., but inasmuch as section 2 of the \\'hite-1\Iulcahy law embodies certain 
.,aving clauses which are more limited than those set out in section 26, it might 
be held that section 26 would not apply in a proceeding coming under the 
\Vhite-1\Iulcahy law. 

In an opinion rendered by me on July 16, 1917, to lion. Clinton Cowen, State 
Highway Commissioner, and found in Vol. II, Opinions of the Attorney-General 
for 1917, p. 1231, I held that a matter having to do with a road improvement is 
such as would come under section 3 of the \Vhite-l!ulcahy Jaw. 

If a road improvement is a proceeding within the purview of section 3 of 
the White-l\Iulcahy law, the next question to be considered is as to when the 
proceeding would be pending so as to bring it within the saving provisions of 
said section 3. In the opinion rendered to lir. Cowen, above noted, I held as 
follows, in regard to the particular time at which a road improvement could be 
considered as a pending proceeding (p. 1236) : 

"The question now is as to when the first step in the matter of a 
road improvement is taken, because the law which is in force and effect 
at the time of the taking of said first step will control in the further 
steps involved in the proceeding. It is my opinion that the first step is 
taken when the state highway commissioner approves the application of 
the county commissioners for the improvement of the intercounty high
ways or main market roads of the county, or when he approves any 
part of said highways for which application has been made, and orders 
the county surveyor to prepare plans, profiles, specifications, etc., for said 
improvement." 

Under this holding of course the improvements about which you speak were 
pending at the time the White-~Iulc:ahy law became effective on June 28, 1917. 

In the same opinion on p. 1236 thereof, I reached the following conclusion: 

"Hence, if this approval of the state highway commissioner was made 
and his ordering the cot;nty surveyor to make plans, specifications, etc., 
for an improvement occurred before June 28, 1917, then your department 
would proceed under the provisions of the old law. But if these steps 
have been taken since the 28th day of June, 1917, the provisions of the 
new law would control in the matter of your further proceedings." 

Hence from the above it is evident that the assessment against abutting property 
owners for their share of the cost and expense of the improvement would he made in 
accordance with the provisions of section 1214 G. C., as it existed in the Cass 
highway act and not as it was amended in the \Vhite-llulcahy law, and therefore 
the county surveyor would make no tentative assessment as provided in section 
1214 G. C., in the \Vhite-~Iulcahy law. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-General. 
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1177. 

A;--; K\IPLOYE 0\VNIXG STOCK IX THE CORPORATIOX IS EXTITLED 
TO C0::\1PENSATIOX UXDER \VORK::\IEX'S CO~IPEXSATIOX LAW. 

The fact that a1z emp!oye is a stockholder in the corporation by which he is 
employed, does not affect his right to claim compensation under the workmen's 
compensation act. 

CoLL'MBT.:S, OHio, April 29, 1918. 

HoN. FRANKLIN J. STALTER, Prosecuting Attonzcy, C'ppcr Sandusky, Ohio. 

DEAR Sm :-You have submitted the following request for my opinion: 

"Under the workmen's compensation law is a person who holds stock 
in a corporation and works for the corporation barred from receh·ing 
benefits for an injury done to him?" 

Employers in this state, who are subject to the provisiOns of the workmen's 
compensation act, are designated by section 1465-GO, of the General Code, which 
provides as follows: 

"Sec. 1465-60. The following shall constitute employers subject to 
the provisions of this act: 

1. The state and each county, city, township, incorporated village 
and school district therein. 

2. Every person, firm, and private corporation including any public 
service corporation that has in service five or more workmen or opera
tives regularly in the same business, or in or about the same establish
ment under any contract of hire, express or implied, oral or written." 

The terms "employe," "workman," and "operative," as used in the act, are 
defined in. section 1465-61, paragraph 2, of which, reads as follows: 

"2. Every person in the service of any person, finn or private cor
poration, including any public service corporation employing five or more 
workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract or hire, express or implied, oral 
or written, including aliens, and also including minors who are legally 
permitted to work for hire under the laws of the state, but not including 
any person whose employment is but casual and not in the usual course 
of trade, business, profession or occupation of his employer." 

Other provisions of the act, which it is not necessary to quote here, provide 
rhat the employes mentioned in the above quoted paragraph of 1465-61, are 
entitled to benefits of the workmen's compensation act. 

There is no exception made in the act, as to employes who are also stock
holders of the corporation by which they are employed, and therefore, provided 
a contract of employment exists, by which the employe is hired to work for the 
employer, he would be entitled to the benefits of the act and the fact that he 
was a stockholder in the corporation with which his contract of hire was made, 
would be immaterial. In other jurisdictions it has been held that officers of 
corporations were entitled to the benefits of the compensation act, if a contract of 
hire existed. 
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In Hou11old 011 TVorkmc11's Compcusatiuu, Yul 1, page 173, it is stated: 

"Xor, as a general rule. will it preclude one from hcing an cmploye 
* * * that he is an officcr or dircctor of the corporation employing him. 
It is essential, however, that sumc wages be in fact paid or payable." 
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In Kemzcdy 'i!. K cmzcdy J/ fg. Co., The Bulletin, X. Y., Yo!. 1, X o. 5, p. 12, 
it is held that an officer of a corporatic,n, c\'Cll though he be a principal Rtm·k
holder, is not debarred from compensati~n by that reason alone. 

Bo-wuc z·. S. TV. Boo.,•JZc Compally, The Bulletin, X. Y., Vol. 1, Xo. 12, page 
17, it is held that an officer or director oi a company is nevertheless an employll 
of the company, where he receives rcgular wages and performs regular duties 
of an employe of the business. 

In Ca11tor v. Rubin Musicalll Compan}'• 3 X. Y. State Dept. Heports 393, it 
is held that a mechanic operating a machine at a day wage of an employe, was 
an employe, even though he was president and stockholder of the employing 
company. 

From these holdings, as to the right of officers of corporations to claim com
pensation, and from the fact that no exemption appears in the Ohio act, either 
directly or indirectly, as to such right on the part of stockholders, my opinion is 
that the fact that an employe happens to be a stockholder in a corporation, 
would have no bearing upon his right to claim compensation as its employe. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 

1178. 

APPHOVAL OF CONTRACT BET\VEEX BOARD OF THUSTEES OF 
BO\VLI~G GREEX STATE XOR:\IAL SCHOOL AXD THE FIXCH 
ENGIXEERIXG CO..\lPA:\'Y. 

CoLu~IBUs, Ouw, April 30, 1918. 

DR. H. B. \VILLIAI\IS, President Bowlillg Green State Normal Sclzool, Bowling 
Green, Olzio. 

DEAR SIR:-You have submitted to this department for approval contract 
entered into hy the hoard of trustees of your college and The Finch Engineer
ing Company, of Bowling Green, Ohio, on the 19th day of :\larch, 1918, for the 
construction and completion of Court St. :\!all, and intersection of Court and 
\Vaync streets, which work includes exca\·ation, drainage, partial irrigation, 
illumination, stone sidewalks and curbs, tarl'ia pawmcnt on concrete base, rough 
grading surrounding areas and about certain buildings, surfacing lawns, and 
removing old curbs, walks am! interfering trees, according to Plan Xo. 60-17 
"Portion of Plan for Irrigation, Electric Light and Drainage:" Plan ~o. 60-19 
"Detail of Catch Basins and Tile Inlets;" Plan :\'o. 60-22 "Plan of Court St. 
Entrance and Circle, showing curbing;" and Plan Xo. 60-16 "Typical Cross Sec
tion of Court St. :\Iall," the said contract calling for not to exceed $21,784.37. 

\Vith your contract you submit a bond securing the same, the sureties thereon 
being personal sureties and not a surety company. You have submitted with 
such bond a certificate from the county auditor of \Vood county to the effect that 
the principals and surety have on the tax duplicate of Wood county, Ohio, property 
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in the aggregate of $40,000, free and unincumbered, and you have assured me 
that your board has passed upon said bond and is satisfied as to the security 
thus offered. 

Finding the contract to be in compliance with law, and the auditor of state 
having certified that there is the sum of $21,784.37 available for the purpose of 
said contract, I have this day approved said contract and filed the same, together 
with the bond securing the same, in the office of the auditor of state. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

P. S. I am herewith returning to you balance of papers left with us. 

1179. 

APPROVAL OF LEASE FOR OIL RIGHTS BETWEE:\f THE STATE OF 
OHIO AND THE BALTIJ\10RE Al'\D OHIO RAILROAD COMPANY. 

CoLUMBUS, OHio, May 3, 1918. 

HoN. ]AMES M. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR Sm :-Under date of April 24th the auditor of state transmitted a joint 

letter, addressed to the governor of Ohio and the attorney-general, to this office 
relative to a lease for oil rights to the Baltimore & Ohio Railroad Company. Said 
letter of transmission is as follows : 

"In examining the condition of the school lands in Moorefield town
ship of Harrison county we discovered that the Baltimore & Ohio Rail
road Company had a right-of-way through the extreme southwest corner. 
We immediately entered into correspondence with the proper official of 
that company and finally they accepted our price for a deed, namely, $80.00. 
The $80.00 stipulated is really the full value not only of the land occupied 
by the right-of-way but of the corner of the section which is held under 
lease and which lies south of the railroad, our idea in fixing this price 
being that if we personally owned the entire eighty acres and the railroad 
cut off this corner of the remaining tract we would want a price for the 
right-of-way based upon the assumption that we would lose the use of 
the corner south of the railroad. 

Obviously, the railroad company did not want to acquire the fee simple 
title to its right-of-way encumbered with the possibility of some state 
officials in the future executing or threatening to execute a lease covering 
the right-of-way, as this would have meant the construction or threatened 
construction of derricks upon the right-of-way. \Ve solved this problem 
by offering to execute an oil and gas lease in perpetuity to the company 
but so conditioned that if they should at any time wish to exploit the 
underlying oil or gas the state would obtain a royalty therefor. Hence, 
the deed is accompanied by the proposed lease to which we desire your 
joint approval." 
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The lease in question is in triplicate, entered into on :\pril 30, 1918, between 
the state of Ohio and the Baltimore & Ohio Railroad Company. and is in consid
eration of one dollar and run' for a term of ninety-nine years. renewable forever. 
The said lease covers a strip of land one hundred and fifty feet wide, situate in 
the southwest quarter of ~ection 1o, township 10, range G, and township 10, range 
7, ~Ioorefielr! township, Harrison county, Ohio. 

Upon request the auditor of state has furnished me, under date of ~lay 1, with 
the following facts: 

"In the matter of the gas and oil leases to the Baltimore & Ohio 
Railroad Company in ~loorclield township, Harrison county, the agree
ment was as follows: 

We would execute a deed conveying the title and at the same time 
and as a part of the same transaction execute a lease in perpetuity for 
the minerals, the purpose of the lease having !Jeen stated in our previous 
communication to you. 

In determining the price we fixed it at a sum several times greater 
than the actual value of the title conveyed by the deed itself. The strip 
is between thirteen and fourteen hundred feet long cutting through the 
southwest corner of the section, and we doubt very much whether the 
adjoining land would yield to the state in excess of fifteen to twenty 
dollars per acre. In other words, the consideration determined upon 
contemplated the execution of the lease which you have for your approval." 

The Ie~sc is submitted for approval under the provisions of section 3209-1 of 
the General Code. 

Having carefully considered the matter, I have attached my approval to the 
said lease and herewith transmit the same to you for such action as you may deem 
advisable. 

Very truly yor.rs, 
JosEPH McGHEE, 

A ttoruey-Ge11eral. 

1180. 

APPROVAL OF LEASE FRO~I THE STATE OF 01!10 TO THE l\IIA~II 
COXSERVAXCY DISTRICT. 

CoLUMBUs, OHIO, May 3, 1918. 

HoN. ].\1\!Es l\1. Cox, Goveruor of Ohio, Columbus, Ohio. 

DEAR SIR :-On the 24th day of April the auditor of state submitted a letter 
addressed to the governor of Ohio and the attorney-general to the following effect: 

"\Ve are herewith transmitting deeds conveying school lands in Bath 
township, Greene county, Ohio, to the ~liami conservancy district. Also a 
lease covering a portion of the lands included in the aforesaid convey
ances. 

Tht! conservancy district is primarily acquiring these lands for the 
purpose of exchanging a new right-of-way to the railroad company for 
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the old right-of-way of the company. The railroad company has demanded 
as good a title to the new right-of-way as they have to the old. 

In order that we may, as nearly as possible, give them such absolute 
title, we have executed and submit for your approval a mineral lease 
which is confined to the bounds of the right-of-way only and does not 
include all of the lands conveyed in the deeds." 

At the same time the auditor of state submitted a lease in triplicate from the 
state of Ohio to the ::\.Iiami conservancy district whereby the state of Ohio, in 
consideration of one dollar and all royalties, covenants, stipulations and con
ditions contained in said lease, does demise, grant, lease and let unto the Miami 
conservancy district for the term of ninety-nine years all oil deposits and natural 
gas in or under certain real estate located in section 16, in the civil township of 
Bath and in the county of Greene, said lease having been submitted for approval 
under section 3209-1 of the General Code. 

On request for further information we have received from the auditor of 
state, under date of May 1, 1918, the following: 

"In the matter of the oil and gas leases to the ::\.Iiami conservancy 
district the agreement was as follows: 

The Miami conservancy district, being lessees of certain lands in Bath 
township, Greene county, made application to this department under section 
43-1 of the Garver act, 107 0. L. 357, for the execution of deeds. Upon 
investigation for the purpose of determining the price it developed that a 
part of the lands for which they desired to secure a deed were to be con
veyed by the district to the Big Four Railroad as a right-of-way instead 
of the present right-of-way of that railroad which runs over what will be 
a part of the flooded district. 

We determined upon a price which would move from the conservancy 
district to the trust and in fixing the sum had in contemplation the execu
tion of leases for oil and gas covering the right-of-way and also the fact 
that the right-of-way passed over a gravel hill and that it would be nec
essary to make a very deep cut through that hill; hence, the provision in 
the lease that the railroad company could remove and use that gravel 
throughout the length and width of the right-of-way of the railroad com
pany. The price determined upon is considerably in excess of the true 
value of the lands considered from the point of view of the act under 
which the original leases to these lands were executed; that is to say, 
much in excess of the value of the lands in their uncultivated and unim
proved condition, but having the same advantages as adjoining lands." 

I am assured by the auditor of state that the lands described in the lease sub
mitted for approval cover only the right-of-way to be conveyed to the railroad 
company by the ::\.Iiami conservancy district. 

In view of the fact that the :\Iiami conservancy district is acquiring the lands 
described in the lease for the purpose of transferring the same to the railroad com
pany as a right-of-way to replace the present right-of-way and said lease is 
granted for the sole purpose of protecting said railroad in its said right-of-way, I 
have this day approved the same and forwarded the same to you for such action 
as you may deem proper. 

Very truly yours, 
JosEPH :\fcGHEE, 

A ttoruey-Ge11eral. 
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1181. 

APPROVAL OF DEED FR0:\1 OSCAR AXD HARRIET P. B.\KER TO THE 
STATE OF OHIO. 

CoLL"~IBL"s, Omo, :\lay 3, 1918. 

Hox. Jonx I. :\hLLER, Supcri11teudcut Board of !'ublic Tf'orb, Columbus, 0/zio. 

DEAR Sm :-I have your communication of April 30, 1918, in which you enclose, 
for my consideration, a deed for certain lands situated in \Valnut township, Fair
field county, made to the state of Ohio hy Oscar and Harriet P. Baker. 

I have carefully examined said deed, find it correct in form and lc:gal, and 
that it in all respects protects the rights of the state in reference to the lands 
therein deeded. 

I am therefore returning the same to you with my approval. 

1182. 

Very truly yours, 
JosEPH :\lcGHEE, 

AttonzeJ•-General. 

APPROVAL OF FI~AL RESOLUTIOX FOR ROAD I:\IPROVE:\IEXT IX 
BUTLER, CLER~IOXT AXD SAXDUSKY COUXTIES. 

Cuu:mn:s, Onro, :\lay 3, 1918. 

HoN. CLINTON CoWEN, State Higlzway Commissioner, Columbus, Ohio. 

DE.\R Sm :-I am in receipt of your letters of April 29 and 30, respectively, 
enclosing, for my approval, final resolutions for the following named improve
ments: 

Cincinnati-Hamilton road, I. C. H. Xo. 39, Sec. "F," Butler county, 
types "A" and "B." 

Ohio river (Cincinnati-Pomt•roy) road, T. r. H. ~o. 7, Sec. "I," Cler
mont county. 

Fremont-Port Clinton road, I. C. H. X o. 277, Sec. "P," Sandusky 
county, "types uA," "B," "C" and "D." 

I have carefully examined said resolution, find the same correct in form and 
legal, and am therefore returning them to you with my approval endorsed thereon, 
in accordance with the provisions of section 1218 G. C. 

1183. 

Very truly yours, 
] OSEPH :\lcGHEE, 

Attorney-General. 

APPROVAL OF ARTICLES OF IXCORPORATIOX OF THE LIBERTY 
:\IUTU.\L IXSURAXCE CCHIP.\XY. 

CoLr~mrs, Onro, :\lay 3, 1918. 

Hox. \VILLI.\M D. Fl:LTOX, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have examined the proposed articles of incorporation of The 
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Liberty ::\Iutual Insurance Company, and find said articles to be in accordance, both 
as to purpose .and execution, with the provisions of section 9607-2 General Code, 
as amended 107 Ohio Laws 647; and finding the same not to be inconsistent in any 
degree with the constitution and laws of the state of Ohio or of the United 
States, the same are approved. Very truly yours, 

1184. 

}OSEPH ::\IcGHEE, 
Atlome:y-General. 

COUNCIL l\fAY FIX A GRADUATED SCALE OF CO:\fPEXSATION FOR 
A PARTICULAR POSITION. 

Under the provisions of section 4214 G. C. a city council may fix a gradu<:~ted 
scale of compensation for a particular position based upon the number of year.t 
of service of the occupant thereof, pro~·idi11g thereby for the person holding said 
positio11 to receive more for his second year of serz•ice than for his first, and 
more for his third year than for his second, etc. 

CoLUMBus, 0Hro, l\fay 4, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication requesting my opinion on the 
following: 

"A mtmicipality of the state of Ohio by ordinance adopted specializa
tions and classifications of personal service covering all appointive posi
tions, fixing the compensation for all in the manner which we shall 
illustrate by the following position of filter operator. 'Salary rates $1,080, 
$1,140, $1,200.' This means $1,080 for the first year's service of the incum
bent; $1,140 for the second year's service of the same person; $1,200 for 
the third year's service. This is the general plan covering all the positions 
mentioned. 

Question 1 : 
Question 2: 

tion 4214 of the 

Is such procedure legal? 
Does such procedure conform to the provisions of sec
General Code?" 

Inasmuch as I do not have a copy of the ordinance fixing the salary or 
compensation of the filter operator, which you have referred to, before me, I 
am assuming that said ordinance provides for a graduated salary or compensa
tion for the occupant of the position of filter operator, dependent upon the number 
of years of service in said position, the salary being as you state in your com
munication, $1,080 for the first year of service, $1,140 for the second year and 
$1,200 for the third year. 

The questions that you ask in your communication request, as I take it, my 
opinion on the point as to whether a municipal council may fix the compensation 
or salary of a municipal employe upon a graduated basis dependent upon the 
period of service. 

Section 4214 G. C. reads: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes in 
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each department of the city government, and "hall fix hy ordinance or 
resolution their respective salaries and comp~nsation, an<l th(' amount of 
bond to be given for each officer. clerk or employe in each departml'nt 
of the government, if any be rerJuired. Such bond ~hall he made by such 
officer, clerk or employe, with sur~ty subject to th~ approval of the mayor." 
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This section provides for the fixing of the salary and compensation of 
officers, clerks and employes in each department of the city government and grants 
to the city council the general power tu determine and lix the salari~s and com
pensation of such officers, clerks and ~mployes. 

In the instant case the city council has fixed the compensation of the filter 
operator at three different amount«, depending upon the number of years of 
service, and allowing more compensation for the ~econd and third years of service 
than for the tirst. The city council fixed this basis of compensation upon the 
theory, no doubt, that a person who had rendered a year's service as a filter 
operator would be more efficient during his second year of service and would he 
worth more to a municipality during said second year than he would during the 
first year and would likewise be more valuable during the third year of service 
than during the second year. Such a basis of fixing compensation is a reason
able one, as I view it, and is the method used by the federal government and 
private employers for the ascertainment of the amount of compensation that is 
paid to employes who have been in their service for an extended period of time. 

I therefore advise you that it is my opinion that a city council may provide 
legally for a graduated scale of compensation based upon the number of years 
of service and may provide for the occupant of a particular position to receh·e 
more for his second year of service than he does for his first and more for his 
third year than for his second year. 

I am returning herewith copy of the report of the Bureau of ::\Iunicipal Re
search of the city of Akron on the standardization of salaries, which you trans
mitted to me with your communication. 

1185. 

Very truly yours, 
}OSEPH :!\IcGUEE, 

Attomey-Ge11eral. 

APPROVAL OF BO:\D ISSUE OF \VILLL\2\l:l COU:\TY-$36,000.(X). 

CoLt:~lllt:~, Omo, :\lay 4, 191R. 

!lzduslrial Commissiuu of Olzio, Colzwzhus, Olzio. 

GENTLEMEN:-

I:\ R.E: Bonds of Williams county, Ohio, in the sum of $3(l,IXJO.m, 
to pay the shares of said county and benetited prop~rty and a part of the 
share of ::\Iadi>on township, said county, of the improvement of a certain 
section of intercounty highway :\ o. 306 in said county and towmhip. 

I have carefully examiner! the corrected transcript of the proceedings of the 
board of county commi,siun~rs of \\'illiams county, Ohio, and of other officers re
lating to the above bond issue, and after an examination of the same and the fil~s 
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of the state highway commzsswner relating to said improvement (a part of which 
files I have had copied and made a part of the transcript), I have arrived at the 
conclusion that the proceedings of the duly authorized officers of said county and 
the state relating to said improvement and to this issue of bonds are in substantial 
conformity to the provisions of the General Code relating to improvements of this 
kind and bond issues therefor. 

I am of the opinion, therefore, that bonds prepared in clue and proper form 
covering the above issue will, when the ·same are executed and cleliverecl, constitute 
valid and binding obligations of said county to be paid according to the terms 
thereof. 

No bond form of the bonds to be delivered covering said issue was submitted 
with and as a part of said transcript, and I am therefore holding said transcript 
until said bond form is submitted for my approval. 

1186. 

Very truly yours, 
JoSEPH ~IcGHEE, 

Attorney-General. 

BOJ\'D ISSUE FOR SCHOOL PURPOSES-HOW LEVY FOR INTEREST 
AXD SIXKING FUXD PURPOSES SHOULD BE :\lADE-DISAP
PROVAL OF BOJ\'D ISSUE OF IWSHVILLE UNIOX SCHOOL DIS
TRICT, FAIRFIELD COU:\TY, OHI0-$46,000.00. 

Where serial bonds are issued by a board of education for school purposes, sec
tion ll of article XII of the stale constitutio1z requires provision to be 111ade for a 
levy of taxes for both interest and sinking fund purposes during the entire number 
of year,s between the incurring of the indebtedness and the date of the lllalurity of 
the last of the series; and where the resolution of the board of educatio1z prO'i:iding 
for the issue of serial bonds bearing the date of March 1, 1918, b}' its terms pro<:ides 
that the first anuual levy for interest and sinking fzwd purposes shall be made in 
1919, such resolution is illegal and the b01zds therein pro<:ided for should be re
jected. 

CoLu~mus, OHio, ~lay 4, 1918. 

l11dustrial Commission of Ohio, Colulllbus, Ohio. 

GENTLEMEN :-

IN RE: Bonds of Rush\·ille union school district, Fairfield county, 
Ohio, in the sum of $46,000.00, for the purpose of purchasing a site for 
and erecting and furnishing a school building in said school district. 

I am herewith returning to you without approval transcript of the proceedings 
of the board of education and other officer" of Rushville union school district re
lating to the above bond issue. The proceedings relating to this bond issue are for 
the most part regular and in conformity to the provisions of the General Code re
lating to bond issues of this kind. The)1 are, however, defecth·e in one particular, 
which in my opinion is fatal to the validity of said issue. 

The resolution providing for this honcf issue provides that said bonds shall he 
dated :\larch l, 1918, and be in the sum of one thousand dollars each, and be num-
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bered from one to forty-,ix inclusi1·e. It i" proYirled that lmnrl Xo. 1 shall mature 
.\larch 1, 1920, and that one bond ,hall mature each six months thereafter until all 
of said bonds shall haYe matured and become due and payable; all of said honds 
shall bear interest at the rate of tiYe per cent per annum, payable semi-annually on 
.\larch 1st and Septcmher 1st of each )'l'ar after the date of said bonds. That part 
of the resolution of the board of education providing for this issue of !Jond" which 
relates to the matter of tax le\·ies for the purpose of paying the intcre>t on said 
bonds and creating a sinking fund to pay the principal thereof at maturity reads in 
part as follows: 

"Be it further resolved by the said board of education that for the pur
pose of providing fumls to pay the interest on the aforesaid bonds as 
the same fall due and also to create and maintain a sinking fund sufficient 
to discharge the principal of said bonds at maturity, there shall be and is 
hereby levied on all the taxable property of said Rushville union school dis
trict, Fairfield county, Ohio, in addition to all other taxes, the following 
direct annual tax, to-wit: For the year 1919 a tax sufficient to produce a 
net sum of three thousand four hundred and fifty dollars ($3,450.00), for 
interest falling on Septcmher 1, 1918, .\larch 1. 1919, and September 1, 1919, 
and six hundred dollars ($600.00) to supplement principal falling due in 
1920 and 1921." 

The resolution further specifies the amount that shall be levied annually for 
interest and for principal on said bonds for the years 1920 to 1942 inclusive. 

It is obvious that the above provisions of said resolution providing for tax 
levies to meet the principal and interest on these bonds do not con form to the re
quirements of section 11 of article XII of the state constitution, which reads as 
follows: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amuunl sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

.\fy predecessor, Hon. T. S. Hogan. in an opmton to Hon. Lee \Varren James, 
city attorney, Dayton, Ohio, September 12. 1914 (Reports of the Attorney-General 
for 1914, Vol. II, page 1224), construing this section of the state constitution, held 
that where serial bonds are issued by a political subdivision provision should he 
made for an annual levy of taxes for the retirement of the indebtedness considered 
as a unit and that such levies should he substantially equal in amount and dis
tributed over the entire number of years between the incurring of the indebtedness 
and the date of the maturity of the last of the series. This proposition to my mind 
is the correct interpretation of the letter and spirit of this provision of the state 
constitution and is a· proposition which cannot he too often impressed upon the 
official conscience of members of boards of education of school districts and of 
officers of other political subdivisions who, under the law, are authorized to issue 
bonds. The provisions of the resolution providing- for this honrl issue exclude the 
making- of a levy in the year 1918 for interest and sinking- fund purposes with 
respect to the bonds therein authorized and provider! for. ThiS> to my mind is not 
only unwarranted but directly contrary to the letter and spirit of the constitutional 
provision above quoted. From the terms of said resolution it appears that the 
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board of education is depending upon the tax levy ·to be made in the year 1919 for 
the purpose of paying interest falling due on September 1, 1918, ~larch 1, 1919 and 
September 1, 1919. This being so, it is obvious that so far as the proceeds of any 
tax levies authorized by this resolution are concerned a default is bound to occur 
with respect to interest coupons becoming due and payable on the dates above men
tioned. 

Moreover, the amount of taxes directed to be levied in the year 1919 is wholly 
insufficient to meet the principal and interest on said bonds maturing in the year 
1920 when the proceeds of said levy for the year 1919 will become available ac
cording to the terms of the resolution on the. first of said bonds will mature on ~larch 
1, 1920. At this time the amount of interest that will be clue upon the whole issue 
is the sum of $4,600.00. Adding to this amount the principal of said bond makes 
a total of $5,600.00, which will be clue and payable ~larch 1, 1920. On October 1, 
1920, the second of said bonds will mature, at which time there will also be due 
additional interest in the amount of $1,125.00, making a total of $2,125.00 due and 
payable October 1, 1920, and making a total of $7,725.00 of principal and interest 
clue and payable in said year. 

I have made no computation to ascertain whether or not the specific amounts 
directed to be levied in each of the subsequent years will be sufficient to pay prin
cipal and interest on bonds maturing in the years when said respective tax levies 
become available, but the above is sufficient to show that this bond issue should be 
disapproved for the reasons stated. Very truly yours, 

1187. 

JosEPH McGHEE, 
Attorney-Ge11eral. 

COUXCIL-~fDIBER l\IA Y XOT HOLD OTHER OFFICE OR PUBLIC 
E~IPLOY:\IEXT-FIXDIXGS. 

1. The inhibition found in section 4207 G. C. against holding another public of
fice is not limited to office in or appointment by the mtwicipality, but extends to all 
public offices and employments. 

2. T¥/zenever a member of council accepts and holds any other public office or 
employment, he ipso facto forfeits his office of c01111cilman. 

3. TVIzere a member of a city council at the same time holds the position of 
superilttendent of booth and assistant clerk of the election board, 1ro finding can be 
made against him for the a1ll0ttllt of compensation drawn by him as such superi1l
tendent and assistant clerk. 

CoLVli!BVS, OHIO, ~lay 4, 1918. 

Bureau of lnspectiol! and Supervision of Public Offices, Columbus, Ohio. 

DEAR SIR :-You have asked me to advise you upon the following matter: 

"A duly elected and qualified member of council of the city' of Akron, 
Ohio, while occupying his position as councilman and performing the duties 
thereof, was employed as superintendent of booths for the board of elec
tions and at other times was employed as assistant clerk of the board of 
elections drawing compensation for such work in addition to his compen
sation as member of council. \Ve are referring you to the provisions of 
section 4207 G. C. 
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QUESTIOX: Can this department hold the person named herein for 
the compensation drawn as superintl'ndent of hooths ancl assistant clt'rk of 
the board of elections?" 
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The question is to be determined from an interpretation of section 4207 G. C. 
which prescribes the qualifications of council in cities, and among other things this 
section provides : 

"* * * Each member of council shall be an elector of the city, shall 
not hold any other public office or employment, except that of notary pub
lic or member of the state militia, * * *. A memher who ceases to 
possess any of the qualitications herein required, * * * shall forthwith 
forfeit his office." 

It has been held in this state that the inhibition against a person holding other 
public office or employment is not limited to an office in or employment by the 
municipality, but extends to all public offices and employments. 

State ex rei. v. Gard, 8 C. C. (X. S.) 599; affirmed, 75 0. S. 606. 

In volume II of the Annual Report of the Attorney-General for 1911-1912 at 
p. 1180, one of my predecessors, Hon. Timothy S. Hogan, held as foJlows under 
date of May 3, 1911: (Syii.) 

"A member of council who accepts the posttton of probation officer, 
ipso facto, forfeits his position as councilman, and is legally entitled to 
compensation received as probation officer." 

In that opinion attention is caJled to the fact that the section fixing the qualifica
tions of members of council under the Revised Statutes was section 1717 and read 
as follows: 

"* * * no member of council shaH he eligible to any other office, or 
to a position on any hoard provided for in this title, or created by law, or 
ordinance of council, except as provided in the seventh division of this 
title." 

This section was considered in the case of State ex rei. v. Kearns, 47 0. S. 56o, 
the fifth branch of the syllabus of which reads as foJlows: 

"The appointment by a city council of a member thereof to an office 
which the statute makes a member of council ineligible to, fiJI, and his ac
ceptance thereof, does not work an abandonment of his office as council
man. The appointment to the second office is absolutely void." 

It wiJI he noted that there is a difference between the provisions of the Revised 
Statutes construed in the above opinion ancl those now found in the General Code. 
Then, a memher of council was ineligible to hold any other office. ::-J ow, section 
4207 G. C. provides that he shaH not lzold any other public office. 

It is a well settled rule of the common law that he who, while occupying one 
office, accepts another incompatible to the first, ipso facto absolutely vacates the 
first office and his title is thereby terminated without any other act or proceeding. 
A seeming exception .to this rule obtained when the statute declared that persons 



638 OPL.~IOXS 

holding! one office should he ineligible to election to another. The pro,·ision being 
held to incapacitate the incumbent of the first office to election to the second, it fol
lowed that any attempted election to the second would be void. 

Thus in construing section 1717 R. S., in State ex rei. v. Kearns, supra, the 
court arrived at its conclusion in consonance with this rule. Spear, ]., at p. 569, 
speaking of certain persons while members of council being ineligible to certain 
other offices to which they had been appointed, said: 

":-.Jot being eligible, he could not become such officer, and his attempted 
appointment was a nullity. It could not, therefore, in law have any effect 
whatever upon the: office which he did hold. The acceptance and entering 
upon the duties of a member of the decennial board, by Tibbitts, might be 
evidence tending to show intent to abandon the office of councilman, but 
standing alone does not establish it. There was no abandonment on the 
part of either of these men. Vogel v. The State, 107 Ind. 374; Crawford 
v. Duubar, 52 Cal. 36; In re C orlis, 11 R. I. 638." 

To the same effect is: 

State v. Xewark, 6 X. P. 523. 

State ex rei. v. Taylor, 12 0. S. 130. 

State ex rei. v. Craig, 69 0. S. 236. 

However, as stated by ~Iechem, in his work on Public Offices and Officers, 
section 429 : 

"\Nhere, however, it is the holding of two offices at the same time 
which is forbidden by the constitution or the statutes, a statutory incom
patibility is created, similar in its effect to that of the common law, and, as 
in the case of the latter, it is well settled that the acceptance of a second 
office of the kind prohibited, operates ipso facto to absolutely vacate the 
first. 

No judicial determination is therefore necessary to declare the vacancy 
of the first, but the moment he accepts the new office the old one becomes 
vacant. As is said in one case, 'His acceptance of the one was an abso
lute determination of his right to the other, and left him "no shadow of 
title, so that neither quo u:arrauto nor a motion was necessary"'". 

Summers, ]., in State ex rei. v. Egry, 79 0. S. 400, at p. 407, construing section 
1536-613 R. S. (now section 4207 G. C.) said: 

"The qualifications here prescribed are: 1. Residence in the city and 
ward for one year next preceding the election. 2. That he shall be an 
elector of the city. 3. That he shall not hold any other public office or em
ployment, excepting that of notary public, or member of the state militia. 
4. That he shall not be interested in any contract with the city. These are 
'qualifications' within that term in section 1536-612." 

Inasmuch as the statute now prohibits any member from holding any other public 
office or employment, and further provides that a member ceasing to possess any 
of the qualifications required shall forthwith forfeit his office, it is my opinion that 
when a member of council accepted employment as superintendent of booths for the 
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hoard of elections anrl a' assistant clerk oi the hoard of ekctinn", lll' ipsa facto for
feited the ufrice uf councilman. 

Coming- then to your ~pccitic question, I am of the opinion that your bureau 
cannot make a linding- against such per>on for compensation clrawn as superin
tendent of !JUoths and a"i-tant clerk of the boarcl of ekctions, becau.;e at the time 
he performed such senices he was no long-er a member of council of the city of 
Akron. Very truly yours, 

]OSEPII ~1cGIIEE, 

A tturl!c}'-Gcl!cral. 

1188. 

DIRECTOR OF PCBLIC SERVICE-REDlJCTIOXS OF WATER REXTS 
BY SCCJI OFFICL\L OX .\CCOCXT OF LE.\KS OX PRE~IISES IL
LEG. \L-RULES. 

The director of public ser-;:ice is without authorit:',' to gra1zt reductiolls of water 
rents Oil accoullf of leaks which exist zzpoll the premises of the collswller. 

The rules of the watenc•orks calli!Ot coutaiu a proz•isioll permitthzg the director 
of public scn·ice to grail! reductions iu water rcllts 011 accozwt of leaks occurrillg 
Oil the premises of the co1zsuuzer. 

Cou.:li!Bt:S, Omo, ~lay 4, 1918. 

Bureau of Juspcctioll aud Superz•isio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under recent date you rectuest my opinion upon the following: 

''Qucstinll 1 : \\'lwn rate< h;\Ve !wen Cldnpt<'cl ;~ccnrcling to law for 
water furni,hed by municipal waterworks has the director of puhlic service 
authority to grant reduction of 25 or 50 per cent of the charges owing to 
leaks which may exist upon the premises of the water consumer when the 
rules of the waterworks do not make any provision for such reduction? 

Questiou 2: Can the rules of the waterworks legally contain provision 
that such reductions may be made at the discretion of the director of public 
service?" 

Section 3958 of the General Code.: provides that the director of puhlic service 
may "assess and collect from time to time a water rent of sufficient amount in such 
manner as he deems most equitable upon all tenements and premises supplied with 
\Vater. * * *'' 

Section 3957 G. C. authorizes the director of public service to make "such by
laws and regulations as he deems necessary for the safe, economical and efficient 
management and protection of the waterworks." 

:\ municipal corporation in operating a water plant exercises business and ad
ministrative functions and not governmental functio11s and is governed largely hy 
the same rules applicable to private corporations engaged in the 'arne business. 

Sec Fretz , .. Edmond, et al., 168 Pac. 800 (Okla.) 
Dillon on ~Iunicipal Corporations, Sec. 1317. 
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The discretion reposed in the director of public service is very wide. 

Ladd v. Boston, 170 l.Iass. 332, 335. 

I 

\Vhile it is true that a municipal corporation in operating a waterworks does 
not exercise governmental functions, but solely proprietary business and adminis
trative functions, and while it is true that a very wide discretion is placed in the 
director of public service in the operation thereof, nevertheless, your question as it 
seems to me strikes deeper than the mere operation of a waterworks. After water 
has been furnished to a consumer and has been through the meter, the/ water then 
is the sole property of the consumer and the same is true when the consumer pays 
a flat rate, either in advance or at the end of a certain period. In either case, as 
before stated, the water after reaching the premises of the consumer and is being 
distributed through pipes in the premises is the property of the consumer and if the 
consumer permits the same to escape by way of leakage on his premises it should 
be and is his loss exclusively. Therefore, I am of the opinion that no reduction 
can be made from the water bill for water that has been furnished. To hold other
wise would be to hold that the director of public service can remit a claim due the 
city for which. there is no authority of statute. 

Specifically answering your questions, therefore, I am of the opinion: 
1. That when water rates. have been adopted the director of public service is 

without authority to grant reductions owing to leaks which may exist upon the 
premises of the water consumer when the rules of the waterworks do not make any 
provision therefor. 

2. That the rules of the waterworks cannot legally contain such a provision. 

1189. 

V cry truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF GOVERNOR'S DEED TO A CERTAIN TRACT OF LAND 
IN WOOD COUNTY. 

CoLt:MBVS, OHIO, l.fay 4, 1918. 

HoN. }AMES M. Cox, Govemor of Ohio, Columbus, Ohio. 

DEAR SIR :-Hon. George \V. Ritter, of Toledo, Ohio, attorney for various per
sons who claim title as successors of one Gabriel Crane to certain real estate, 
situated in section 33, township 8 north, range 12 east, in Ross township, \Vood 
county, has on behalf of his clients made application for a correction in the deed 
which was given by Hon. 11ordecai Bartley, Governor of Ohio, to said Gabriel 
Crane on the fourth day of l\1ay, 1846. The description of the land conveyed by 
said deed was stated therein as follows: 

"The west part fractional section 33, township 8 N., range 12 E .. con
taining sixty-six acres of land more or less." 

It appears that section 33, referred to, is itself a fractional section. It also 
appears that the state of Ohio did not obtain title to the whole of said fractional 
section 33, but only to the eastern part thereof, whic)l may be roughly described 
by drawing a direct line from a point on the north section line forty-seven ( 47) 
poles west of the northeast corner of said section to a point on the south section 
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line six and twenty-sen~n hundredths ((i.27) pok" we•t from the southeast corner 
of said section, and which comtituted a part of ~IcCarthy's Yillage Reservation. 
This information was obtained from volume 5 of the Record of Surveys of United 
States Lands, page 96, and Recore! of Canal Lands and Selections, page 73, both 
records being on tile in the office of the auditor of state. 

It is apparent, therefore, that the de,;cription contained in the dec<l from the 
state to Gabriel Crane, hereinbefore referred to, is so incldinite as to Yirtually 
amount to a misdescription. 

The tract book of the 18 range northwest, on file in the office of the audita!" 
of state, on page 221 contains the record of the sales of section 33, town 8 north, 
range 12 east, whether the said lands were conveyed by the United States to the 
state of Ohio or not, and from the said records, which contain the names of the 
purchasers of the entire acreage contained in said section 33, it appears that one 
Perry Ste\·ens bought eighty acres in the east part of the fractional quarter 
section; that \Villiam Chambers, Jr., purchased the fractional southeast quarter 
containing sixty-two and eighty-six hundredths ( 62.R6) acres, and that \\'illiam 
Oliver bought all of section 33 which was not owned hy the state and which lay 
west of the line hereinbefore indicated, which leaves the tract of sixty-six (66) 
acres purchased by Gabriel Crane as the northwest sixty-six (66) acres of the 
lands owned by the state in said section 33 as the same is laid out on the plat 
books as found in the office of the auditor of state. 

The said George \V. Hitter, on behalf of his clients. has tenderc<l to the 
state of Ohio a deed duly executed by various persons who are the successors in 
title of said Gabriel Crane for said "the west fractional section 33, township 8 
north, range 12 east, containing sixty-six ( 66) acres more or less" with the request 
that a deed be executed by the state for the following described property: 

"The northwest sixty-six (66) acres of that part of fractional section 
thirty-three ( 33), which lies in the ~ !cCarthy's village reservation, as sur
veyed hy Charles Roberts in 1820, and as re-surveyed by A. Rice in 1834, 
as appears in Plat l:look Vol. 5, U. S. sun·cys, in the office of the auditor 
of state of Ohio, the same being part of the lands conveyed hy the state 
of Indiana to the state of Ohio, in connection with the opening of the 
canal to connect the waters of the \Vahash river with those of Lake Eric." 

In said deed from the state it is recited that said deed is given 

"for the purpose of correcting the error in said deed from the state of 
Ohio to Gabriel Crane, above referred to, and without intending to convey 
to any of the aforesaid persons who do not have title properly acquired 
through Gabriel Crane, or any of his successors in title, any title to sairl 
premises as against any persons who have any actual right, title or 
interest therein." 

Section 8528 of the General Code provides as follows: 

"\\'hen, by satisfactory evidence, it appears to the governor and attor
ney-general, that an error has occurred in a deed executed and delivered 
in the name of the state, under the laws thereof, or in the certificate of 
any public officer, upon which, if correct, a conveyance would he properly 
required from the state, the governor shall correct such error by the 
execution of a correct and proper title deed, according to the intent and 
object of the original purchast! or conveyance, to the party entitled to 

21 -Vol. I-.A. G. 
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it, his heirs, or legal assigns, as the case may require, and take from 
such party a release in due form, to the state, of the property erroneously 
conveyed." 

:\Ir. Ritter claims that the description contained in the original deed from 
the state of Ohio to Gabriel Crane was erroneous for the reason that section 33 is 
itself a fractional section and the west part thereof did not and never has be
longed to the state of Ohio. 

I have examined into the records with considerable care and believe that the 
deed offered by :\Ir. Ritter on behalf of his clients should be accepted and the 
deed prepared by him for signature by the state should be executed. 

I am herewith handing you two abstracts and the two deeds in question, and 
if you are satisfied that such error has occurred, will you not kindly execute the 
deed and send the same to the auditor for record and transmission to Mr. Ritter? 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-Ge11eral. 

1190. 

DENTAL LICENSE VALID ON ITS FACE WILL BE PRESUMED TO 
HAVE BEE?\ PROPERLY ISSUED. 

A de11tal license which purports ·ualidity upon its face will be presumed to 
be valid and all thi11gs necessary to be do11e in the issui11g thereof will be pre
sumed to have been properly done uHtil the contrary is shown. 

CoLuMnes, Oaw, l\Iay 6, 1918. 

Hox. HoLSToN B.\RTILsox, Olzio State Dental Board, Columbus, Ohio. 

DEAR SIR :-In your request for my opinion you state: 

"One H. H. holds a license to practice dentistry in the state of Ohio. 
The number of the said license is 4,575 and purports to have been issued 
July 10, 1911. The records of the state dental board do not show that the 
said H. H. has ever taken an examination before the board in compli
ance with section 1322 of the General Code, or to have paid the fee 
required under section 1328 of the General Code, moreover the records 
of the board do not show the board to have been in session on July 10, 
1911. 

The facts in the case are, that on or about July 26, 1911, one H. H., 
a citizen of Pennsylvania, was issued a license to practice dentistry in the 
state of Ohio by L. L. Yonkers, secretary of the Ohio State :Oental 
Board, but without examinatio11 or the knowledge or appro~·al of the board 
a11d the lice11se 1111111ber marked duplicate. In dating the license back 
evidently an attempt was made to make it agree with a former meeting of 
the board." 

Upon my request for additional in formation you say: 

"In compliance with your request for additional in formation than that 
contained in the records of the state dental board regarding the issuance 
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of license No. 4575, I beg to ::tmenrl the request fi)prJ in yn11r ,,ff)ee July, 
1917, and add thereto as follows: 

A:.\IEXD:\IEXT TO REQUEST. 

A meeting of the men who were members of the state dental hoard 
m 1911 was called in the office of the attorney-general February 16, 1918, 
to secure information regarding the issuance of license 4575, three mem
bers of the board being present. One member of the board had no knowl
edge that the said license had been issued. One member had no distinct 
recollection of the license and one member was positive the said license 
was issued under reciprocity with the state of Pennsylvania. 

I beg to quote a letter from the secretary of the Pennsylvania State 
Dental Board of dental examiners: 

'Philadelphia, Pa., February 26, 1918. 

'Dr. H. Bartilson, Columbus, Ohio. 

'l\fy dear Doctor:-Yours of the twenty-first at hand. Reciprocity 
never existed between Ohio and Pennsylvania. There was a meeting in 
Cleveland of committees from each board, but no agreement was reached 
or signed. 

(Signed) Alexander Reynolds, Secretary.' 

I submit a letter from Dr. J. R. Owens, a member of the board in 
1911, and in the same states no . vote was taken on the issuance of the 
said license. 

I beg to quote section 9 of the General Code of the state of Pennsyl
vania: 

'Section 9, General Code of Pennsylvania: Each applicant shall also 
furnish to the board of dental examiners satisfactory evidence of his or 
her proficiency in manipulative procedure of dentistry, either by producing 
an example of his or her work, duly attested by the demonstrator in charge 
of the clinic of the college issuing his or her diploma, or by a practical 
demonstration of his or her skill in the presence of the examining mem
bers of the said board.' 

It appears there is a conflict between the laws of Ohio and Pennsyl
vania and the requirements of the respective states are not equal. The 
law of Pennsylvania delegates the power of examination to a demon
strator of a college, while the law of Ohio requires the examination to 
be giv,en by the board of examiners, or in other words, the state of 
Pennsylvania accepts an affidavit from a college demonstrator in lieu of 
an examination. 

It further appears the state of Peunsylval!ia does not require all exam
iuatioll in orthodontia and oral hygiene, while the statutes of the state of 
Ohio requires an examination in the said subjects. 

The statutes of Ohio require that an applicant for reciprocity shall 
hold a license under requirements equal to those of this state." 

643 

Following the meeting of certain persons who were members of the state 
dental board in 1911, which meeting was held in my office February 16, I recei\"ed 
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a photographed copy of the license issued to H. H., which is in words and figures 
as follows: 

STATE DEXT AL BOARD OF OHIO. 

"This certifies that }. Herbert Hood, of Oil City, Fa., state, is hereby 
granted a license to practice dentistry in accordance with and subject to 
the provisions of the Revised Statutes of the state of Ohio, entitled 'An 
act to regulate the practice of dentistry as enacted April 7, 1908.' 

Given under the hands and seal of the state dental board of Ohio at 
the city of Columbus, this tenth clay of July, A. D. 1911. 
w. D. TREMPER D. D. S. 
J. R. OWENS, D. D. S. 

(SEAL) H. C. l\IATLACK, D. D. S., Presidellf. 
L. L. YoxKERS, D. D. S., Secretary.'' 

Attached to said license is an affidavit, a duplicate copy of which is signed 
by three of the five persons who were members of the board at the time said 
license was issued. Said affidavit, except the formal parts, reads: 

''That on the lOth day of July, 1911, he was a member of the state 
dental board of Ohio, and was secretary member of that board, and on 
that elate there was issued to J. H. H. a license to practice dentistry in 
the state of Ohio, of which license the above is a correct photograph, the 
affiant having, at the time of signing this affidavit, seen the original, and 
that the signature of the affiant upon the original of said license is genuine. 
and was signed by the affiant as secretary of the state dental board of 
Ohio, after ]. H. H. had been given an examination by the state dental 
board, which examination was satisfactory to the board, and the license 
was issued following the examination, and in accordance with the pro,·i
sions of the law of the state of Ohio." 

The facts from the above communications and as determined through said 
meeting of February 16th, are in st.bstance as follows: 

The state dental board held a regular meeting with all ml'mhers present at the 
Chittenden hotel, in the city of Columbus, July 8, 1911. At said meeting certain 
licenses were granted and signed by the members of the board and certain other 
license blanks were signed by the four members of the board, viz.: \\'. D. Tremper, 
J. R. Owens, H. C. :\latlack and L. L. Yonker, which latter blanks were delivered 
to the secretary, L. L. Yonker, that the licensees' names might be engrossed thereon 
as of July 10, 1911. On or about the 26th of July, 1911, in the city of Cleveland, 
there was held a meeting of dentists, probably the X a tiona! Dental Association 
meeting, at which meeting J. H. H. was for a portion of the time in charge of the 
clinic. Following the demonstrations of the said J. H. H., a meeting of the 
members of the state dental board was called, and an examination was given to 
said J. H. H., which he passed to the satisfaction of the members of the board 
present and he was granted the license quoted above. The question now is, is said 
license a valid one. 

The provisions of law governing will be found in Page and Adams Anno. Ohio 
General Code of 1912, part 1, title 3, division 2, chapter 22. Since that time the 
laws governing the state dental board have been changed, but the changes that have 
been made since could not affect the said license which was granted as of July 10, 
1911. It was provided in section 1314 G. C. that the governor, with the advice and 
consent of the senate, shall appoint a state dental board, consisting of five persons, 
gi,·ing their qualifications and length of term. Section 1315 G. C., provided that 
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the hoard shall organize by ekcting from ib member, a president and a secretary 
and treasurer, that the hoard shall hold a meeting on the third Tuesday of June 

. and October of each year "and nther meetings as it deems 11eccssary at suclz times 
and places as the board dcsig11alcs." Said section also provickcl that "a majnrity 
nf the members of tlze board slzall crmstitute a quorum * * *. The hoard shall 
make such reasonable rules ancl regulations as it deems necessary." ,\cting uncler 
the aforesaid provisions, the state dental hoard that had theretofore ht•t·n appointed, 
called a meeting of its members to he held at the time of said dental meding in 
Cleveland, as aforesaid. It is not clear whether all the tive members of the hoard 
attended said mt•eting, but it is sufficient that at the meeting, when the license in 
question was granted, the four members who signed the license were all the 
members of the hoard present thereat. The affidavits of the members, above men
tioned, say that said license was granted upon examination and persons who 
desired to take an examination for a license were, as the law stood at that time 
(section 1321) each compelled to file with the secretary of the state dental board 
a written application for a license and furnish satisfactory proof that he is at least 
twenty-one years of age, with good moral character and must also furnish evi
dence satisfactory to the board that he is a graduate of a reputable dental college, 
as prescribed by the board; that said application must be on the form prescribed 
by the board and certified by oath. 

The information given me is conflicting as to whether or nut said application 
was properly filed. The secretary of the board, whose duty it was to receive and 
file the same, is of the opinion that the application was filed. A search, however, 
for the same at this time shows that no application can be found among the files 
of the board. The presumption, however, in a case of this kind, would he in favor 
of the validity of the act, so that when the license was executed it will be presumed 
that it was properly executed, unless the contrary expressly appears upon its face, 
and the burden of impeaching the validity would be upon the party asserting. 
(Throop on Public Officers, section 108.) In this instance the license appears 
regular upon its face and from the affidavits of a majority of the members of the 
board that an examination was properly held, it seems to me that we can fairly 
assume that the application was filed before said examination was held. 

Section 1322 G. C. provided that an applicant to practice dentistry shall appear 
before the state dental board at its first meeting after the filing of its application 
and pass a satisfactory examination, consisting of practical demonstrations and 
written or oral tests, or both, in the following subjects: Anatomy, physiology, 
chemistry, materia medica, therapeutics, metallurgy, histology, pathology, bac
teriology, prosthetics, operative dentistry, oral surgery, anesthetics, orthodontia and 
oral hygiene. Section 1323 G. C. provides that if such applicant passes the t'Xami
nation, he shall receive a license from the state dental board, attested hy its seal 
and signed by the president and secretary, which shall he conclusive evidence of 
his right to practice dentistry in this state. The fact that other members than 
the prl'sident ancl secretary signed the license could add nothing to the validity 
thereof. The only signatures which were required were those of the president 
and secretary. But, it seems a custom prevailed among the members of the board 
at that time that all members present when any license was granted should sign 
the license and in this instance the license was signed not only by the president 
and secretary, hut also by members Temper and Owens, who wt•re there present. 
It is said, however, that a fee of only $5.00 was paid at the time said application 
was filed and that for that reason the license could not he propnly grante<l. 

Section 1328 G. C. provides in part: 

"An applicant for a license to practice dentistry in this state shall 
pay to the secretary of the state dental board the following fees: 
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An applicant for a license granted upon examination, twenty-five 
dollars. * * * 

An applicant for a duplicate license granted upon proof of loss of 
the original, five dollars." 

There is no contention that the licensee in this instance ever had a license 
that had been lost or destroyed and a duplicate license can only be issued if the 
loss of a license is satisfactorily shown. So that, all that can be urged is that the 
secretary should have collected the amount of $25.00 instead of the amount of $5.00, 
and the fact that he did not collect the entire fee would not be sufficient to invali
date a license otherwise properly granted. 

It is extremely unfortunate that the records of the state dental board should 
fail to show the facts in relation to this transaction. Section 1318 provided that a 
record of its proceedings should be kept, which record, at all reasonable ttmes, 
shall be open to public inspection. There is nothing contained in the record in 
relation to the filing of the application, the meeting of the board and the granting 
of this license, except the payment of the $5.00 fee, and if it were not for the 
license itself, together with the information given by affidavits and otherwise 
from members of the board, we could arrive at but one conclusion and that is 
that no license had been granted. However, from all the above, and particularly 
from the fact that the license purports absolute verity upon its face and from the 
affidavits and statements made by the members of the board present at the time 
the license was granted, I must conclude that the license is a valid existing one. 

1191. 

Very truly yours, 
JosEPH McGHEE, 

Attorne:y-General. 

BOARD OF EDUCATIOX-LDIITATIOK OF THE A~IOUNT OF BO~\DS 
THAT MAY BE ISSUED BY SUCH BOARD FOR THE PURPOSE OF 
OBTAIXIXG OR DIPROVIXG SCHOOL PROPERTY-DISAPPROYAL 
OF BOXD ISSUE OF :.\IINERV A VILLAGE SCHOOL DISTRICT. 

The amount of bonds that a board of education of a school district may 
issue in any current ')!ear under section 7629 General Code for the purpose of 
obtaini11g or improving school property is limited to a tax at the rate of 2 mills 
upon the tax duplicate valnation upon which the school taxes of the district for 
the previous school :year were extended and collected; and therefore, a11 issue 
of bonds provided for by a resolution of a board of education of a school distric~ 
under said section under date of February 23, 1917, is limited as to the amount 
produced by a ta.-r at the rate of 2 mills 011 the tax duplicate valuation of" the 
ta.rable real a11d personal property of the school district for the :}'ear 1916. 

Cm.uMsvs, Onro, ~fay 6, 1918. 

The J,dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IX RE: Bonds of :.\Iinerva village school district for the purpose of 
completing, furnishing and equipping the new high school building erected 
within said school district. 
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I have carefully examined the corrected transcript of the proceedings of the 
board of education of Minerva village school district relating to the above bond 
issue. 

The only question touching the validity of this bond issue is as to whether 
the amount of said issue, on the facts disclosed by said transcript, does not 
exceed the maximum limitation as to the amount prescribed by section 7629 General 
Code under authority of which said bond issue is provided. 

Section 7629 General Code authorizes the board of education of a school 
district to issue bonds for the purpose of obtaining or improving school property 
without a vote of the electors of the school district, subject to limitation as to 
amount prescribed therein, as follows: 

"provide that no greater amount of bonds be issued in any year than 
would equal the aggregate of a tax at the rate of two mills, for the year 
next preceding such issue." 

The transcript shows that the tax duplicate valuation of the taxable real and 
personal property of said school district for the year 1917 is $2,098,680, and that 
the tax duplicate valuation of the school district for the year 1916 was $1,822,430. 

Inasmuch, as disclosed by the transcript, it appears that the board of education 
of this districl has not provided for the issue of any bonds during the current 
school year, other than those here under consideration, it is apparent that the 
question whether or not the amount of this bond issue exceeds the maximum as 
to amount prescribed by section 7629 General Code, depends on whether we are 
required to consider the tax duplicate valuation of the school district for the year 
1917 or the tax duplicate valuation for the year 1916 in computing the amount of 
the maximum limitation. 

My predecessor, Hon. U. G. Denman, in an opinion rendered by him 1\ovem
ber 8, 1909, on this question, upon consideration of the above quoted statutory 
provisions, then found in section 3994 Revised Statutes, as well as other statutory 
provisions touchiug ihe question, says: 

"I conclude from all the foregoing that the 'preceding year' referred 
to in section 3994 R S. is the year ending on the 31st day of August next 
preceding the date of the contemplated issue of bonds. For similar reasons 
the year in which boards of education are prohibited from issuing bonds 
exceeding in amount a tax of two mills, etc., is the year beginning on 
September 1, the day following the expiration of the year for which the 
tax, upon which the two mills is to be estimated, was levied. The dupli
cate which is to be employed in estimating the two mills is that certified 
to the county treasurer in the October preceding the thirty-first of August 
above referred to." 

The conclusion reached by ~Jr. Denman with respect to the construction of 
the above provision of section 7629 General Code, if correct, required the board 
of education of Minerva school district to limit the amount of the bond issue 
according to the tax duplicate valuation of that school district for the year 1916. 

I am of the opinion that ~!r. Denman was correct in the conclusion reached 
by him with respect to the construction of the statutory provisions here under 
consideration. Since 1\Ir. Denman rendered the above opinion, the supreme court 
has held that the "year" within which boards of education may issue bonds under 
section 7629, subject to the limitation therein prescribed, means the school fiscal 
year beginning September 1, of a given calendar year and ending on the 31st day 
of August of the succeeding calendar year. 
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Rabe v. Board of Education, 88 0. S. 403, 415. 

The word "year" having been used more than once in the above quoted 
language of sec 7629, and in the same connection, it is to be presumed that the 
word was used in the same sense in both instances. 

Rhodes v. Weldy, 46 0. S. 234. 

The issue of bonds here under consideration is provided for by a resolution 
of the board of education of l\Iinerva village school district, adopted by the board 
of education at a regular meeting r.nder date of February 23, 1918, during the 
current school year which began September 1, 1917, and which ends August 31, 
1918. The limitation of two mills prescribed in section 7629 is therefore to be 
computed upon the tax duplicate valuation for the school fiscal year beginning 
September 1, 1916, and ending August 31, 1917; that is, upon the duplicate valuation 
upon which taxes for the school year 1916-17 were extended and collected. This 
duplicate is the one which was transmitted to the county treasurer in October, 
1916. A tax computed at the rate of two mills on the tax duplicate valuation 
of the school district for the year 1916 produces the sum of $3,644.86 as a maxi
mum amount which under section 7629 General Code the board of education of 
l\linerva village school district is authorized to issue bonds under section 7629 
General Code during the current school year. 

The amount provided for in the resolution of the board of education of this 
school district is in excess of the legal maximum, and the bonds thereby provided 
for are to the extent of this excess illegal and void. Inasmuch as the resolution 
providing for the purchase of these bonds does not indicate any intention on 
your part to purchase any less amount of bonds than the whole amount thereof 
provided for in the resolution of the board of education, I do not deem it 
necessary to discuss the question whether or not under this resolution bonds may 
be issued and sold by the board of education up to the legal maximum amount 
above noted, and under the circumstances I have no discretion to do otherwise 
than to advise you not to purchase the above issue of bonds. For the reasons 
above stated, said bond issue should therefore be rejected. 

The transcript is herewith returned. Very truly yours, 

1192. 

JosEPH McGHEE, 
Attorne}•-General. 

COU:-\TY C0:\1:\IISSIO~ERS HAVE XO AUTHORITY TO ERECT HOS
PITAL FOR THE TREAT:\IEXT OF PERSOXS SUFFERIXG WITH 
TRACHO:\fA EITHER UXDER THE LAWS RELATIXG TO THE IX
DIGEXT POOR OR COXTAGIOUS DISEASES-DUTY OF TOWX
SHIP AXD :\IUXICIPAL AUTHORITIES. 

1. fVhe11 dez,·ed from the staudpoi11t of the iudigeut poor, the couuty com
missiouers would have 110 authority to provide a tcmporar}' hospital to treat persous 
sufferilzg from a disease klzoz,•H as trachoma, for the rcasou that the relief lleeded 
is temporary in 11ature aud not permanent. 

2. ~Vhe11 -z·ieu:ed from the staudpoiut of a cmztagious disease, the coullt}' com
missiouers seem to lza-z·e 110 authority iu laz.: to provide a temporarv hospital to 



.\TTORXE¥-GENER.\L. 649 

treat persn11s suffering from a disrnsr kllnc,'ll as trachoma. This duty rests upon 
the tou:uslzip aud municipal authorities. 

Cou:~mes, Omo, :\Jay 6, 1918. 

Hox. CH.\S. :\I. C.\LDWELL, Prosecuting Attomey, 1Vaz•crly, Ohio. 

DEAR SIR :-I have your communication of April 25, 191R which rearls as 
follows: 

"Recently it developed that there was an epidemic of trachoma in 
the schools of the \\'averly village. 

The village board of education employed a physician and nurse 
under the provisions of section 7692, General Code. 

X ow, it develops further that there are numerous cases of trachoma 
among older people, and some scattered throughout the whole county, 
and the conclusion is that this disease cannot he entirely stamped out unless 
the cases of older persons, as well as school children, are cured. 

A few days ago a representative of the national department of health 
and a representative of the state department of health visited us, and 
a proposition was made that the national department would furnish a phy
sician, and the state d~:vartment furnish a nurse and the necessary equip
ment and medicines, if the local authorities would furnish a temporary 
hospital. It was stated that a suite of about four rooms would be needed, 
these to be furnished with beds, or cots, and the necessary tables, chairs, 
etc., and provision made to feed the patients during the time of treatment. 

Now, the question arises as to the authority of the local authorities to 
appropriate the money for this temporary hospital. 

It is, of course, not proper for the Waverly school board to assume 
the entire burden, as many cases are outside the district. 

Queries: 
I. Can the hoard uf county commissioners, in any manner, assume 

and pay any part of the expeme of such temporary hospital? 
2. Can the board of commissioners and hoard of education jointly 

pay the expense of such temporary hospital? 
3. I presume the state board of health might direct each township 

and village to take steps to combat this disease, under section 1237, General 
Code; but it is now desired to establish this temporary hospital at the 
central point, and have all cases brought there; hut as townships are 
alway, shor~ of funds, it is hardly practicable to proceed in that way. If 
the county could pay the expense, it would be most practicable." 

Your question is, whether under the circumstances stated hy you your hoard of 
county commissioners would be authorized under the law to provide a temporary 
hospital and equip the same, to take care of those persons suffering with trachoma. 

It is doubtful if our statutes are broad enough to enable your county com
missioners to provide a hospital and equip the same for said purposes or to assume 
and pay any part of the expense of such temporary hospital. Of course unrler 
the provisions of sections 3127 et seq. G. C., the county commissioners have 
authority to erect a hospital and levy a tax to provide for the same, provided the 
matter is first submitted to a vote of the people, but this in nowise takes care 
of the matter you have under consideration. 

As a fundamental principle it can be stated that the furnishing of support or 
relief to tho needy poor rests t.pon the townships and municipal corporations of 
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which the needy poor are residents. Section 3476 G. C. makes such provision and 
reads as follows: 

"Subject to the conditions, provisions and limitations herein, the trus
tees of each township or the proper officers of each municipal corporation 
therein, respectively, shall afford at the expense of such township or 
municipal corporation public support or relief to all persons therein who 
are in condition requiring it." 

When we note section 3480 G. C. we find that this principle applies not only 
to the needy poor in general, but to those who are in need of the services of a 
physician or a surgeon. The first sentence of this section reads: 

"When a person in a township or municipal corporation requires 
public relief, or the services of a physician or surgeon, complaint thereof 
shall be forthwith made by a person having knowledge of the fact to the 
township trustees, or proper municipal officer. * * *" 

The provision of this chapter in the first instance controls in the furnishing 
of relief to the needy poor. However, it is to be further noted that the town
ships and municipal corporations may be relieved of the duty of furnishing relief 
to the needy poor, under section 2544 G. C. This section reads as follows: 

"In any county having an infirmary, when the trustee of a township, 
after making the inquiry provided by law, are of the opinion that the 
person complained of is entitled to admission to the county infirmary, 
they shall forthwith transmit a statement of the facts to the superin
tendent of the infirmary, and if it appears that such person is legally 
settled in the township or has no legal settlement in this state, or that such 
settlement is unknown, and the superintendent of the infirmary is satisfied 
that he should become a county charge, they shall forthwith receive and 
provide for him in such institution, or otherwise, and thereupon the liability 
of the township shall cease. The superintendent of the infirmary shall 
not be liable for any relief furnished, or expenses incurred by the town
ship trustees." 

This section provides that in the event the superintendent of the infirmary 
is satisfied that a certain person shall become a county charge, "they shall forth
with receive and provide for him in such institution, or otherwise, and thereupon 
the liability of the township shall cease." 

Under the phrase "or otherwise," the county commissioners have authority 
to furnish what is usually called outdoor relief; that is, making such provisions 
that the persons becoming county charges may be taken care of, not in the county 
infirmary proper, but in some manner outside the county infirmary. 

Therefore, under section 2544 G. C., if the persons suffering with trachoma 
could be placed under the jurisdiction of the county, it would undoubtedly be 
possible for the county commissioners to make provision for a temporary hospital, 
in order that they might care for said persons outside the infirmary proper. 

The question now to be considered is whether the persons mentioned by you 
could be taken over by the county under section 2544, supra, and the township 
be relieved from furnishing relief to them. This section is peculiar, in that it 
makes provision for the superintendent of the infirmary to pass upon the quali
fications of a person for whom application is made by the township trustees to 
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become a county charge, and yet does not state under what conditions a person 
may become a county charge upon an application by the township trustees. 

However, I believe section 3488 G. C. indirectly throws some light on this 
que~tion. Said section reads as follows: 

"\\'hen the trustees of a township in a county having no county in
firmary, are satisfied that a person in such town,hip ought to have public 
relief they shall afford such relief at the expense of their township as in 
their opinion the necessities of the person require. \\'hen more than tem
porary relief is required, they shall post a notice in three public places 
in the township, specifying a time and place at which they will rece1ve 
proposals for the maintenance of such person, which notice shall be 
posted at least seven days before the day therein named for receiving 
proposals." 

While this section does not particularly relate to admitting persons as county 
charges, yet it· indicates that so long as merely temporary relief is needed, the 
township trustees or the proper officers of the municipal corporation must furnish 
relief, and that a person would not be entitled to become a county charge unless 
something more than temporary relief is required. 

If this view be correct, the persons in your county needing relief would not be 
such as could be made county charges under section 2544, supra, and therefor() 
what might be termed outdoor relief could not be furnished them hy the county 
commissioners, under said section. So we are compelled to look elsewhere for 
authority, if any, to the county commissioners to equip and maintain a temporary 
hospital. 

If your county has a corporation or association organized for charitable pur
poses, the county commissioners might proceed under section 3138-1 G. C. ( 103 
0. L. 67), which reads in part as follows: 

"That the board of county commissioners of any county may enter 
into an agreement with a corporation or association, organized for chari
table purposes, * * * for the care of the indigent sick and disabled, 
* * * upon such terms and conditions as may be agreed upon between 
said commissioners, * * *" 

Section 3138-2 G. C. provides for the levying of a taA to take care of the 
expenses incident to such an arrangement. 

I might also call your attention to section 2502 G. C., which reads in part as 
follows: 

"Except in counties contammg hospitals suprJUrted by public funds, 
the commissioners of any county, in their discretion, may pay to a hospital 
organized or incorporated for purely charitable purposes, in which the 
indigent poor of the county may receive free of charge neerlcd medical 
and surgical treatment, a sum not to exceed twenty-five hundred dollars 
each year. * * *" 

However, it is hardly likl·ly that your county commis>iom·rs cuuhl come under 
this section. 

ln an opinion rendered hy me to lion. Harry D. Smith, prosecuting attorney, 
Xenia, Ohio, on .\ugust 10, 1917, and found in \' ol. II of the Opinions of the 
Attorney-General for 1917, p. 1468, I discussed the provisions of this section, and 
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therefore refer you to said opinion if you should desire to consider whether or 
not your county commissioners might be able to take advantage of its provisions. 

Of course if your county commissioners are authorized, under any of the 
provisions above set forth or under any other provision of the General Code, to 
take the steps set out by you, they would then have authority to provide for the 
necessary cost and expense of the same under section 2530 G. C., which reads as 
follows: 

"When in any co"ttnty the funds applicable for the support of the poor 
are insufficient, the county commissioners may levy for such purpose in 
addition to those otherwise authorized any rate not exceeding six-tenths 
of a mill on the dollar of valuation." 

The provisions of law above noted apply merely to the indigent poor, and 
even though, under any of the above provisions, the county commissioners could 
proceed to carry out the matter set out in your communication and pay for the 
same from the funds of the county, it would only be for the benefit of the indigent 
poor of the county and not for those who might be able to pay for the services 
of a physician. 

In the opinion above referred to, I made some observations as to who might 
be considered indigent under our statutes relating to indigent poor. 

Thus far I have viewed the question from the standpoint of relief furnished 
to the indigent poor of a county. It might be considered in the light of a con
tagious disease, inasmuch as the disease mentioned by you is contagious. But when 
\'iewed from this angle, we find no provisions in the statutes that would warrant 
the county commissioners in paying out money for a temporary hospital. 

Section 4428 G. C. provides for a hospital or place of confinement and reads 
as follows: 

"\Vhen complaint is made or a reasonable belief exists that an infec
tious or contagious disease prevails in a house or other locality which 
has not been so reported, the board shall cause such house or locality to 
be inspected by its health officer, and on discovering that such infectious 
or contagious disease exists, the board may, as it deems best, send the 
person so diseased to a quarantine hospital or other place provided for 
such persons, or may restrain them and others exposed within such house 
or locality from intercourse with other persons, and prohibit ingress and 
egress to or from such premises." 

This section applies merely to cities and villages. 
In the decision rendered by the circuit court in Turner v. City of Toledo, 15 

C. C. 627, we find the following in the second branch of the syllabus: 

"The board of health of a city, or its health officer with the approval 
or ratification of the board, may enter into a lawful contract for nursing 
and caring for the sick and for the use of premises occupied as a tem
porary hospital." 

Under the provisions of said section 4428 G. C. and the decision of the circuit 
court aho,·e referred to, the board of health of a city can equip a temporary 
hospital and the municipality is liable for the expenses thereof. 

Section 3394 G. C. makes provision in reference to township boards of health 
as follows: 
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"Town,hip !Joarcls of health ,hall have the saml: dutic,, power; and 
jurisdiction, within the township and outside of any municipality as hy 
law are imposed upon or granted to hoards of health in municipalities, 
* * *" 
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C'nder this section it appears that township hoards of health can prmi<lc a 
temporary hospital and the township trustees arc liahlc for the cost and cxpcmc 
th~reof. 

Section 1237 G. C. provides that the state hoard of health, now the commis
siOner of health, may make and enforce orders in local matters when emergency 
exists. But this section further states: 

"* * * In such cases the necessary expense incurred shall be paid 
by the city, village or township for which the services are rendered.'' 

lh·nce viewing this matter in the light of the disease being a contagintb on~. 
there seems to be no provision wherby the county might equip and maintain a 
temporary hospital and pay for the same from a county fund. The reasoning 
herein would apply to the county commissioners' acting jointly with the hoard of 
education in equipping and maintaining a temporary hospital. 

I am aware that the suggestions herein made arc not very satisfactory in the 
way of taking care of the situation which confronts your county, but they are a' 
definite and certain as it is possible fur me to make them under the provisions uf 
our statutes. 

V cry truly yours, 
JosEPH ~lcGH~;E, 

A ttonzey-General. 

1193. 

APPIW\'.\L OF COXTRACT BET\\'EEX BO.\RD OF TRUSTEES OF OHIO 
STATE UXIVERSITY A!\D D.\\'. ~lcGR.\TH. 

CoLt:Mill'S, OHIO, ~lay o, 191R 

Hox. C.\RL E. STEEB, Sccrelar:y Board of Trustees, Ohio Stale l 'ni<·crsity, Cohull
bus, Ohio. 

I h:.\R SzR :-You han~ submitted to this department for approval the mntract 
entered into on April 25, 1918, between D. \\'. ~1cGrath and th!' board of trustee' 
of thl: Ohio state university for the construction and completion of an adclition to 
Lord hall and Kiln house on the Ohio state university campus, as covered hy items 
I, 2. 3, 4, 5, 6, 7. 8, 9, 10, 11, 12 and 16, 17 of the form of proposal, elated April 3, 
1918, submitted by said D. W. ~IcGrath, in the sum of $18,382.00. At the same time 
you submittt•d a bond securing said contract. 

Finding the contract to he in compliance with law and haYing recci1-ccl from 
the auditor of state a certificate that there is money in the state trea,ury availahlc 
for the purpose of said contract, I han:- this day approl'{'cl the same and tiled the 
~ame, together with the bond in the office of the auditor of state. 

\'cry truly yours, 
Jo~EPH ~lcGHEE, 

.1 ttomc:;-General. 
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1194. 

l{QAD DlPROVE:\IEXT-EFFECT OF XOTICE TO TAXPAYERS THAT 
BUILDING ::\IATERIAL IS TO BE CHAXGED. 

A notice given to ta.rpa:yers that the authorities are about to clta11ye the material 
provided for in a co11tract for a road improvement, from waterbotmd macadam to 
brick, a11d setti11g a day upon which objections t01 said change may be offered, will 
110t bi11d the taxpayers of the cozmty, for the reason there is no statutory provision 
for gh•iug such a uotice. This would especial/~ be true i1~ refereuce to those tax
payers who would uot actually read the notice so given or ha-cre it brought to their 
attention. 

CoLGMBt:S, O:w.w, ::\lay 6, 1918. 

HoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR Sm :-I have your communication of ::\larch 26, 1918, in which you en
close a set of resolutions adopted by the county commissioners of Coshocton 
county, relative to a certain improvement in progress of completion, and ask my 
opinion as to whether these resolutions are legal. 

I have heretofore rendered an opinion pertaining to this same matter, but the 
legal questions raised by the resolutions adopted by the county commissions go 
further than the questions raised in your former request for opinion. The matter 
has to do with the improvement of section "D," I. C. H. No. 407, Coshocton 
county. 

The state highway commissioner entered into a contract with Thomas X orman 
& Son, for the construction of this improvement, the specifications calling for 24,889 
square yards of waterbound macadam and 4,107 square yards of monolithic brick. 
The brick part of the improvement is completed and the grading for the other part 
is practically completed. 

The question is whether the contractors could be released from their present 
contract and the plans and specifications so changed that brick could be used for 
the 24,889 square yards, instead of waterbound macadam. 

In the opinion above referred to, rendered on January 7, 1918 (Xo. 919), I in
formed you that after a contract was once entered into for the construction of a 
highway, there is no provision of law by virtue of which the plans and specifica
tions may be changed, so that the contractors might use a material different from 
that provided for in the original contract. I held in that case to do so would 
release not only the surety on the bond of the contractors, but would lay such 
foundations that apy taxpayer of the county might enjoin the county and the state 
from paying the contractors for work done. 

However, the set of resolutions adopted by the county commissioners go to 
a different point and it will be necessary, therefore, for me to note the questions 
therein raised. The resolutions are too lengthy to quote in full, but the part which 
is vital reads as follows: 

"Therefore, be it Resolved, That the clerk of this board be directed and 
he is hereby directed to give not less than ten ( 10) days' notice by adver
tisement in the Coshocton Tribune, a newspaper of general circulation in 
Coshocton county, Ohio, to the taxpayers of Coshocton county, Ohio, that 
protests against the propos('d change of materials and contract will. be re
ceived by the said hoard of county commissioners at their office at a date 
not less than ten (10) days after the publishment of said notice; 
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Be it Furt/zcr Rcsol<:cd, That provi<led there are no protests made 
against such proposed change in material:; and contract, up to and includ
ing the date of meeting heretofore provided for, and further prov~ded 
that the state highway commissioner of Ohio approves of said change, that 
then and in that e\·ent said board of county commissioners of Coshocton 
county, Ohio, shall proceed to ch..ange the type of said improvement from 
waterbound macadam to brick paving; 

Be it Furtlzcr Resolved, That in the ennt that such change of ma
terials and contract is accomplished as herein proposed, that the additional 
costs of the improvement caused by the changing of the type of improve
ment from waterbound macadam to brick paving be assumed in the fol
lowing proportions: The a hutting property owners to assume ten per 
cent ( 10%) of such additional cost; the township of Lafayette to assume 
fifteen per cent (15%) of the additional cost; and the county of Coshocton 
to aosume seventy-live per cent (75%) of such additional cost." 
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From a paragraph of the re~olutions you enclose, not herein quoted, it will he 
seen that the county commissioners, township trustees, abutting property owners 
and the state highway commissioner are willing that the material may be ch<>ngcd 
from waterbound macadam to brick, and that the state has been relieved ·from the 
payment of any part of the additional costs arising by virtue of the substitution 
of brick for waterbound macadam, the county, township and abutting property 
owners having agreed to assume the total increased cost. 

From the resolutions I gather that the contractors are to be released from the 
present contract and that the county commissioners expect to take charge of the 
remaining part of the improvement, and enter into a contract with Thomas ~ orman 
& Son for the same. As said in my former opinion, this would release the present 
sureties of Thomas Xorman & Son. However, he could give a new bond in con
nection with the new contract which is entered into, and this would remove the 
difficulty relative to the bond. 

The only other question that remains to be considered i, that uf the rights of 
the taxpayers in the contemplated change. To remedy this matter thl' county com
missioners have provided for the publishing of a notice for ten days in the Coshocton 
Tribune, giving the taxpayers the opportunity to appear before the board of county 
commissioners and offer objections, if any, to the proposed change of material. The 
commissioners have further provided that in the event there are no objections 
made against such proposed change in materials, said board of county commis
sioners will proceed to change the type of said improvement from waterhuund 
macadam to brick. The only' point to be considered is as to the sufficiency of this 
notice. The statutes do not make provision for such a procedure. The law is 
clear to the point that when a notice, not provided for by law, is given by publi
cation, no one is bound by said notice. The notice receives its force and effect 
from the fact tha~ the statute makes provision for same and that the parties shall 
be bound by the notice as set out in the statute. 

Of course thos~ taxpayers who actually read the notice andl thus had the mat
ter brought directly to their attention, might be estopped from raising an objection 
after the change in material was made, if they' would not appear heiore the hoard 
of county commissioners on the day set and make their protest or objection. How
ever, I doubt if a court•would go to this extent. But those taxpaFrs who did not 
actually read the notice and thus have the matter brought to their attention, would 
not be bound by the notice proposed to be given. Hence, as•stated in my former 
opinion, they would have the right to an injunction, because the county commis
sioners and township trustees are paying out public money for an improvement not 
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authorized by law, and. in a greater amount than that which was called for in the 
contract which was entered into according to law. Such I take it is the law. 

Of course the parties interested might proceed to the end of the improvement 
they are contemplating, without interruption, inasmuch as no taxpayer might care 
to assert the rights which he would have in law; but if the authorities proceed in 
the manner mapped out, they do so under the risk of being enjoined from paying 
out money under the new contract entered into with, Thomas X onnan & Son or 
with. any other person, provided there should be a lower bidder than said Thomas 
X orman & Son. 

1195. 

Very truly yours, 
JoSEPH :\IcGHEE, 

Attonzey-General. 

TREASURER OF STATE IS CUSTODIAN OF BONDS PURCHASED OUT 
OF STATE IXSURAXCE FUXD-HO\V INTEREST COLLECTED
LIABILITY OF BAXK \\'HEX IXTEREST COLLECTED BY THAT 
:\IETHOD. 

The treasurer of stale is designated by law as custodian of b01zds purchased 
out of the slate insura11ce ju11d; and it is made the duly of the treasurer of slate 
to collect the interest 011 such bonds, as the same becomes due and payable, and also 
the principal thereof, and to pay the same when so collecterf into the state insurance 
fulld. The method by which such col/ectio11s shall be made is not prescribed by1 
law a1zd therefore the treasurer of state should follow the method in making such 
collections that "'''ould be followed by a prudent business man under similar cir-· 
CltlllStai!CCS. 

If such collections arc made through banks, the banks in the absence of ar.0 

aurcelllcllt In the C011trary are not chargeable with interest until the· money due on 
the bouds, rilhcr as priucipal or interest. is collected. 

CoLcMncs, OHio, :\lay 6, 1918. 

ITo:-.-. CHESTER E. BRY.\X, Treasurer of State. Columbus, Ohio. 

DE.\R SIR:-You have submitted the following request for my opinion: 

"The treasurer of state requests your advice regarding his rights and 
privileges concerning the collection of bonds and interest on same, which 
he holds as custodian of the state industrial commission funds. 

Quoting from section 11-103 0. L. 76, concerning state insurance funds 
in honds. ·· 

'.\nd all such bonds so purchased forthwith shall be placed in the hands 
of the treasurer of state, who is hereby designated as custodian thereof, 
and it shall be his duty to collect the interest thereon as the same becomes 
due and payable, and also the principal thereof, and to pay the same, when 
so collected, into the state insurance fund.' 

The following procedure for the collection of matured bonds and in
terest on bonds for the state insurance fund has been observed by this de
partment since the treasurer of state has had such duties imposed upon 
him by statute: 
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The treasurer of 'tate, acting as custodian of the funds of the state 
industrial cummi,iun collects bonds, when matured, also interest on bonds 
when due. Bonds and interest coupons representing these collections are 
deposited in the active depository banks as cash items, and are credited 
as such, by the said ban~s. un the same day when such deposits arc marie. 

;\ matured bond is deposited and credit taken as abm·e. Several days 
afterward the bank informs the state treasurer that payment on said bond 
has been rdused: 'Fur want of funds.' :\leanwhile the hank has been 
unjustly charged with interest on the amount of the bond deposited, as such 
interest is computed on a rlaily balance settlement between the bank and 
the treasurer of state. 

The enclosed copy of two letters of the date of :\pril 13, 1918, from an 
active depository for state industrial funds, refers to similar circumstances 
as pointed out above, and the hank asks this department to deposit such 
items on a collection account, i. c., that credit shall not he given hy the 
bank on these items until the bank receives payment for same. 

Question 1. Should the treasurer of state establish such an account for 
collecting maturing bonds and interest on bonds? 

Question 2. If the collection account cannot be established, in what 
manner shall the treasurer of state proceed to collect such overdue buntb 
and interest; also how shall he adjust his balance with the active de
positories, which ha,·e credited this department with the bonds and interest 
which were subsequently returned to them unpaid? 

Question 3. ~lay the tt·easurer of state hereafter, send maturing bonds 
and interest coupons for collection direct to the established office for pay
ment of same, crediting the funds of the industrial commission, when pay
ment is received by him? If this is done, from what appropriation should 
the expense of collection be paid, as this expense would have been incurred 
by the treasurer of state- as custodian of state insurance funds and this de
partment has no specitic fund for that purpose? This expense cnnsi,ts of 
postage, registry and insurance and are now horne by the active de
positories." 
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The letters which you enclose, show two instances, which I take it are illus
trative of the situation, that on April 1st you deposited certain bonds ami coupons 
aggregating $1.716.68 and were credited as if that amount had been deposited 
in cash, that on April 13th, $641.48 of said amount had not been paid so that the 
hank from the date of the deposit and up to April 13th was chargeable with interest 
on $641.48 not on deposit with it; the other instance shows a deposit of bonds and 
credit on April 1st, and no proceeds received! hy the bank up to April 13th, as no 
funds were available to the political subdivision owing the hands with which to pay 
the same-so that the hank at least up to April 13th, was chargeable with interest 
on funds not on deposit with it. 

I understand that all checks, drafts and other items collected by or sent to you 
calling for money due to the state insurance fund, are deposited in active depositories 
as cash items and bear interest from the date of deposit; in the same manner as 
checks, drafts and other items for moneys due the funds of the state. 

The state insurance' fund is accumulated "to provide an adequate fund for the 
compensation provided for in this act ( \Vorkmen's Compensation act), and to 
maintain a state insurance fund from year to year." It can be used for no other 
purpose. 
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Section 1465-56 G. C. provides that the treasurer of state shall be custodian of 
this fund and that all disbursements therefrom shall be paid by him upon proper 
voucher. 

Other sections of the act provide for the payment to the treasurer of state 
of amounts due from employers to the state insurance fund. 

Section 1465-57 provides for the deposit of this fund and reads as follows: 

"Sec. 1465-57. The treasurer of state is hereby authorized to deposit 
any portion of the state insurance fund not needed for immediate use, in 
the same manner and subject td. all the provisions of the law with respect 
to the deposit of state funds by such treasurer; and all interest earned by 
such portion of the state insurance fund as may be deposited by the state 
treasurer in pursuance of authority herein given, shall be collected by him 
and placed to the credit of such fund." 

The interest referred to in this section means the interest earned hy the funds 
deposited and paid by the depository. 

Section 1465-58 provides for investment by the liability board of awards (In
dustrial Commission) of the surplus or reserve of the state insurance fund in cer
tain bonds, and for the duties of the treasurer of state in regard to the same. This 
section reads : 

"Sec. 1465-58. The state liability board of awards shall have the power 
to invest any of the surplus or reserve belonging to the state insurance fund 
in bonds of the United States, the state of Ohio, or of any county, city, 
village or school district of the state of Ohio, at current market prices for 
such bonds; provided that such purchase be authorized by a resolution 
adopted by the board and approved by the governor; and it shall be the 
duty of the boards or officers of the several taxing districts of the state 
in the issuance and sale of bonds of their respective taxing districts, to 
offer in writing· to the state liability board of awards, prior to advertising 
the same for sale, all such issues as may not have been taken by the trustees 
of the sinking fund of the taxing district so issuing such bonds; and said 
board shall, within ten days after the receipt of such written offer either 
accept the same and purchase such bonds or any portion thereof at par and 
accrued interest, or reject such offer in writing. and all such bonds so pur
chased forthwith shall be placed in the hands of the treasurer of state, who 
is hereby designated as custodian thereof, and it shall be his duty to col
lect the interest thereon as the same becomes due and payable, and also 
the principal thereof, and to pay the same, when so collected, into the state 
insurance fund. The treasurer of state shall honor and pay all vouchers 
drawn on the state insurance fund for the payment of such bonds when 
signed by any two members of the board, upon delivery of said bonds to 
him when there is attached to such voucher a certified copy of such resolu
tion of the board authorizing the purchase of such bonds; and the board 
may sell any of said bonds upon like resolution, and the proceeds thereof 
shall be paid by the· purchaser to the treasurer of state upon delivery to 
him of said bonds by the treasurer." 

This section makes it the duty of the treasurer of state to collect the interest 
on bonds owned by the state insurance fund when due and also the principal when 
due and to pay such collections into the state insurance fund. The method by 
which he is to make such collections is not prescribed, nor is any appropriation 
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made to cover the expense of such collections. In thC' ab-;ence of statutory direc
tion it is the duty of the treasurer of state to make such collections in the most 
practicable and economical way. He cannot rleposit the bonds or coupons as a 
part of the fund, but it is his duty to deposit the proceeds of such bonds or coupons 
in the fund. I know of no way in which a hank can be compelled to treat these 
bonds or coupons as cash and pay interest on the same when deposited by the 
treasurer of state for collection, and it is especially difficult to imagine any throry 
upon which a bank could be legitimately asked to pay interest on such items prior 
to the time the collection is actually made. Of course if the banks are willing to do 
this, there is every reason, in the interest of the insurance fund, to allow the1n to 
do so. But they cannot be compelled to do this, and, unless there is an express 
stipulation in their bids for dcposib, they do not agree to pay interest on bonds 
and coupons deposited with them for collection, irrespective of whether the same are 
collected or not. 

Answering your questions in their order-
1. The treasurer of state may establish a so-called "collection account'' for 

collecting such coupons and bonds, if it is made certain that collections as soon as 
made, are turned into the state insurance. fund. That is, he can deposit such bonds 
and coupons with a bank for collection, in the same manner as such items are col
lected through banks in the usual course of business. The duty of collecting is 
placed by law upon the treasurer of state, and it is also hb duty to pay all such 
collections when made into the state insurance fund; how he shall make the collec
tions is not prescribed-therefore he can adopt this method if he deems it best. I 
cannot determine whether he should adopt this method or not-that is for the 
treasurer of state to decide. 

2. ·I have held, in answer to your first question, that such collection can be 
made through banks and this obviates answering the first part of your second ques
tion. Answering the second part of your second question-credit should be given 
a bank for principal and interest charged against it when the principal was not paid 
and consequently nothing was deposited with the bank. 

3. The treasurer of state could, if' he ~o desired, send matured bonds and in
terest coupons direct to the debtor, or to the established office for the payment of 
the same. It must be remembered, however, that it is the duty of the treao;urer of 
state to collect such bonds and coupons and he is responsible therefor-if loss occurs 
on account of his negligence in the attempt to collect the same he would be re
sponsible, and it is incumbent upon him to take every precaution in the manner of 
collection as well as the method adopted that would be taken by a prudent business 
man under ~imilar circumstances. 

The expenses incurred in such collections would have to be met out of the cur
rent appropriations for the use of the treasurer of state. 

Yours very truly, 
JosEPH McGHEE, 

A ttomey-Ce11eral. 

1196. 

TEACHERS EXTITLED TO S.\LARY FOR TJ).fE LOST OX ACCOUXT OF 
COXTAGIOUS DISEASE. WIIEX. 

IVhere a hoard nf education employs a teacl1er for a fixed term at a definite 
salary a11d there is nothing in the contract or iu the ritles of the hoard on tile 
question of absence on account of sick11ess, aud such teacher is compelled to be 
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out of school u.•itlz a co11fagious disease, and subsequently resumes teachiug '1i.:ork 
for the board, the teacher is entitled to be paid for the time so necessarily lost 011 

account of such sickness. 

CoLt::.tnt:s, OHIO, :\lay 8, 1918. 

Hox. S. L. GREGORY, Prosecutiug A ttome)•, IVilmiugton, Ohio. 

DEAR SIR :-In your request for my opinion you say: 

"One of the teachers in the X ew Vienna school of this county was 
out of school sick with a contagious disease for the period of 26 days. 

The school board requests me to write you for an opinion, and de
sires to know whether this teacher is entitled to pay for the time she was 
out of school, and, if not, whether or not the teachers who did her work 
during the time are entitled to receive her pay or the pay which would 
have gone to her." 

Two questions are contained in your inquiry: First, are teachers who are 
compelled to miss school on account of being sick with a contagious disease en
titled to pay for the time they are off? Second, can substitute teachers be paid 
from the wages which would have been paid to regular teachers had they taught? 

A contract between a board of education and a teacher is one for personal 
sen·ice. It is a general rule of law that where a person contracts to perform 
personal services, he cannot recover upon said contract for services which he 
failed to perform. This rule settles your first question unless it is moditied hy a 
different rule in Ohio. The statutes in relation to the employment of teachers in 
Ohio may have some bearing upon said rule and they and the decisions applicable 
thereto will be next considered. 

General Code section 7690, as amended in 107 0. L. 47, reads in part as 
follows: 

"Each board of education shall have the management and control of 
all of the public schools of whatever name or character in the district. 
* * * Each board shall fix the salaries of all teachers, <chiclz ma3• be 
increased, bur not diminished, during the term for <dzich the appointment 
is made. The teachers must be paid for all the time lost wlzc11 the schools 
in which tltC)' arc cmplo)•cd arc closed owing to an epidemic or other public 
calamity. 

Section 4752 G. C. provides in part: 

"A majority of the members of a board of education shall constitute 
a quorum for the transaction of business. Upon a motion to adopt a 
resolution * * * to emplo3• a superintendent or teacher, janitor or 
other employe * * * the clerk of the board shall publicly call the roll 
of the members composing the board and enter on the records the names 
of those voting 'aye' and the names of those voting 'no.' If a majority 
of all of the members of the board vote aye; the president shall declare 
the motion carried. * * * Boards of education of township schools 
may proz·ide for the payment of teachers uwzzthly if deemed advisable 
upon the presentation, to the clerk, of a certificate from the director of 
the subdistrict in which the teacher is employed, stating that the services 
have been rendered and that the salary is due; * * *" 
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Section 7691 G. C. reads: 

"Xo person shall be appointed as a teacher for a term longer than 
four years, 110r for less than o11c year, except to till an unexpirc<l term, 
the term to begin within four months of the date of the appointment. 
In making appointments teachers in the actual employ of the board shall 
be considered before new teachers arc chosen in their stead." 

Section 7705 G. C. provides in part: 

"The board of educatio11 of each ·village a11d rural school district shall 
employ the teachers of the public schools of the district for a term 11ut 
lougcr thau three school J'Cars, to bcgiu v.:ithiu four mouths of the date 
of the aj>poi11tmcut. * * *" 

Section 7595 G. C., as amended 111 107 0. L., 623, provides in part: 

".Yo Persou shall be employed to teach ill Oil}' public school Ill Ohio 
for less tha11 fifty dollars per month. * * *" 
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It may he claimed from the above quoted sections and parts of sections that 
the intent of the legislature was to make the contract between the board of educa
tion and the teacher "entire," as far as it was possible for it to do so. That is, 
when the legislature provided that no contract should be entered into for less than 
one year, except to till an unexpired term, anti that no contract should be entered 
into for the employment of teachers for a term longer than three years, and that 
no person shall he employed to teach for less than fifty dollars per month, and 
that the board might by resolution arrange for the payment of the salary of the 
teacher monthly, and that teachers must be paid for all time lost when the schools 
are closed in which they arc employed owing to an epidemic or other public 
calamity, ami thM thf' <alary of a teacher may be increased but not diminished 
during the term for which the appointment is made, it indicated as clearly as 
legislative intent could indicate that the contract was intended to be an entire one 
when entered into between the board and the teacher. 

An entire contract is detlncd by Bouvie'r to be: 

"That which is not divided; that which is a whole. \\'hen a con
tract is entire it mu>t, in general, be fully performed before the party 
can claim the compensation which was to have been paid to him; for 
example, when a man hires to sen·e another for one year, he will not he 
entitled to leave him at any time before the end of the year and claim 
compensation for the time unless it be done by the consent or default of 
the party hiring." 

And, likewise, when a contract has been entered into for a term certain, 
and nothing is said with reference to the time when payment thereunder shall be 
made, nothing is due until the contract is completed. The term "entire contract" 
is sometimes spoken of as a contract in "entirety" and where the said term 
"entirety" is hereinafter used, if used at all, it is meant to refer to the term 
"entire contract." That a contract for wages in Ohio may he an entire contract 
is clearly scttk<l. 

In the olcl an<! frequently cited case of Larkin v. Buck, 11 0. S. ·561, B 
agreed to work for L on his farm "for six months certain, at $lUX) per month," 
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no time being specified in the agreement when payment was to be made. B left 
the service of L at the expiration of the first month without cause, and against 
the wish of L, and brought suit to recover of L for the month's service: Held, 

"That the contract was e11tire, and that suit could not, under the circum
stances, be maintained by L for such partial performance." 

In that case it was contended that because payment was to be made at so 
much per month it was a contract from month to month instead of an entire one. 
The same contention, however, would be pertinent to our question because the 
term of hiring under the statute would be for one year and at not less than fifty 
dollars per month, and the payment of the salary, under the contract, may be 
made "by the month." Peck ]., delivering the opinion of the court in Larkin v. 
Buck, supra, says on page 565: 

"The court below seems to have regarded such a contract as severable 
into months, or as six contracts, each for one month's service, in regular 
succession, and not as one entire contract for service for six months ; 
* * * The court deduce this severable quality of the agreement from 
the words 'at the rate of $11 per month,' used in prescribing the compen
sation for the service; * * * 

The question, therefore, depends upon the effect which should be 
given to a stipulation of a specified rate per month, in an agreement to 
serve another for a fixed period of time. This is a mere question of con
struction as to the intention of the parties, and is to be gathered from 
the language employed, and the subject matter of the contract. The term 
of service is, itself, entire. It was 'for a period of six months certain' 
and also for a period of six months immediately thereafter, if the plaintiff 
did not go to Pennsylvania. It was for labor upon a farm, where the 
value of the service, and the amount of the compensation, vary with the 
season and the character of the work required, and a pro rata stipulation 
appended to an agreement, to render such service for six months or a 
year, could hardly have been intended as a precise and reasonable equiva
lent for any one month of that period, ~eparatc and disconnected from 
the other months; but w~uld rather seem to have been stated, as an agreed 
average of the whole term, if fully served out. In other words, not as 
a stipulation to pay or receive that precise sum for any one month, but 
as a means of ascertaining the aggregate compensation for the whole 
term, expressed in a form simple, easily comprehended, and requiring no 
effort to compute or understand it.'' 

After citing and commenting upon 

Lantry v. Parks, 8 Cow 63; 
Wright v. Turner, 1 Stewart (Ala.) 29; 
Decamp et a!. v. Stevens, 4 Blackford 24; 
Badgley v. Heald, 4 Gillman (Ill.) 64; 
:Mullen v. Gilkinson, 19 Verm. 503; 
Miller v. Goddard, 34 :Maine 102; 
Davis v. :\faxwell, 12 :\Ietcalf 286. 

the court on page 567 of said report says: 

"In all these cases, and in others which might be cited, the agree
ment was held to be entire, and 1101 se~·erable, even though there was a 
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rate per month specified in the contract for compensation for the lahor 
to be performed. In the case last cited (12 ~Ietcalf 286), Hubbard, ]., 
in delivering the opinion, says: 'The plaintiff has argued that it was a 
contract for seven months, at twelve dollars per month, to be paid at the 
end of each month. But, however reasonable such a contract might be, 
1t IS not, we think, the contract proved. There is no time fixed for the 
payment, aud the law, therefore, fixes the time; and that is, in a case 
like this, the period when the service is performed. It is one bargain; 
performance on one part, and payment on the other; and not part per
formance and full payment for the part performed. The rate per month 
is stated, as is common in such contracts, as fixing the rate of payment 
in case the contract should be given up by consent, or death or camalty 
should determine it before its expiration, without affecting the rights of 
the party. Such contracts for hire, for definite periods of time, are 
reasonable and convenient, are founded in practical wisdom, and have 
long received the sanction of the law.'" 
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It is said in LaBatt's Master and Servant, section 519, that the doctrine above 
mentioned is "unsatisfactory for the reason that in numerous instances it must 
operate unfairly either for the employer or the employee." But while admitting 
the truthfulness of the author's statement, our courts in Ohio have not accepted 
it because the doctrine set forth in Larkin v. Buck has been followed many times 
by our Ohio courts. 

In Stein v. Steamboat Prairie Rose, 17 0. S. 471, the first syllabus reads: 

"Where the captain of a steamboat hired a barge and executed to the 
owner thereof a contract in the name of the boat, 'for the sum of ten 
dollars per day, until delivered back in Cincinnati, in like good order as 
received,' but no time was mentioned when the barge should be returned, 
or the money paid, held : That the barge was to be returned in a reason
able time under the circumstances of the servke for which it was hired; 
that the amount due for the hire of the barge would then be payable; 
that the contract is entire and not divisible; and that a recovery in an 
action brought thereon, after the expiration of such reasonable time, for 
the amount then due for the hire of the barge at the rate specified in 
the contract, is a bar to a subsequent action on the same contract for the 
hire of the barge, accruing after the period embraced in the judgment 
recovered in the former action." 

In Goldsmith v. Hand, etc., 26 0. S. 101, a contractor entered into a written 
contract with a lot owner to build a house on his lot. Trouble arose in relation 
to payment therefor and Gilmore, J., delivering the opinion of the court in that 
case, referred to the case of Larkin v. Buck, as follows: 

"In Larkin's case Judge Peck states the question to be: '\Vhether 
a contract for service upon a farm for six months certain, at a specified 
rate per month, no time being expressed therein for its payment, confers 
upon him who renders the service the legal right to sue for a partial per
formance, when he voluntarily abandons such service, without justifica
tion or excuse, at the end of the first month.' · 

"The principle of law recogni::ed by these cases is this: That the 
c011rts urill not encourage the violatio11 of agreements by relining the 
defaulting Party from the intentioual and unjustifiable breach of his agree-
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ment, and allowing him to recor:er pro tanto for the part performance 
of a contract that is entire; where tlze other contracting party is not in 
fault, and has wah•ed a full performance by acceptance or otherwise." 

In Koums v. Reiniger, 14 Cir. Dec., 116, the syllabus reads: 

"Proceedings in aid of execution before justices of the peace, under 
section 6680-2 Rev. Stat. et seq., reach only to those debts that, whether 
due or not, are owing at the time of the service of process on the debtor 
of the judgment debtor and not to those subsequently arising and sub
sisting at the time of the hearing." 

Summers, ]., delivering the opinion of the court, on page 118 of said report 
says: 

"It is well settled that the judgment debtor's right to recover the 
installment payable February 28 was conditioned upon his remaining until 
that time in the service of his employer. Larkin v. Buck, 11 Ohio St. 561." 

Other cases might be cited showing that, without exception, whenever the 
said case of Larkin v. Buck has been mentioned by our courts, it is always with 
approval of the principle above quoted therefrom. The language used by Judge 
Peck is most applicable to our c-:oe. 

Applying the same we have the following matters very similar to that case, 
viz., a contract for one year at a rate of service of not less than $50.00 per month, 
and it was for services to be performed as a teacher in the public schools. As 
the term proceeded, it was reasonable to presume that the services were of different 
value and would vary. The $50.00 per month was simply an agreed average per 
month for the whole term, not a stipulation to pay or receive said precise sum 
for any one month, but as a means of ascertaining the aggregate compensation 
for the whole term expressed in a form simple, easily comprehended and requiring 
no effort to compute or understand it. In other words, it was not within the 
contemplation of the board of education or the teacher, when the contract to teach 
was entered into, that the teacher should only teach for one month and that a new 
or another teacher might be employed for the next month, and so on during 
the entire school year, for the very necessities of the case demand that a teacher 
contract for a term certain and being the entire year, because the course of study 
which is arranged for the pupils and the manner in which the school work is 
planned demands that there shall be as little break as possible in the teaching force 
during said term. It takes some little time for teachers and pupils to be able to 
work together and with each other. If, at the end of each month of school, a 
new teacher was hired, it would be impossible for the school to progress along 
the outlined line of work in the same manner as with the same teacher remaining
throughout the whole school year. 

It is said in Labatt's Master and Servant, section 521: 

"In order to entitle a servant to recover compensation under an entire 
contract, he must show that he had substantially performed his part of the 
agreement. But he need not prot•e that his health was such, during the 
whole of his term, as to enable him to devote all of his time acth•ely to 
his emploJ)er." 

\\'here a contract is not an entire one, it is conceded that a servant, who 
resumes work after having been temporarily disabled by sickness. is entitled to 
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recover only a proportionable part of the stipulated wages in re;;pect to the sen·ices 
rendered by him before he fell sick. In other words, the master can demand some 
allowance on account of the absence of the servant because of sickness. But, it 
is held to be the rule in some of the older English text-books and decisions, 
that if a scn·ant falls sick, or is othcncise disabled b~i the act of God, the master 
must 1101 abate all}' part of his wages duri11g the time i11 ~'·hich he was i11capacitated. 
The later authorities, however, show that this doctrine is frequently held to be 
subject to some limitations, as will be hereinafter noted. 

In the case of Cuckson v. Stones (1859), 1 Ellis & Ellis, 248, plaintiff agreed 
to serve the defendant for the term of ten years in the capacity of a brewer. In 
consideration of the premises, and of the due, full and complete service of the 
plaintiff. the defendant agreed to pay him 20 pounds on execution of the agree
ment, to furnish him with a house and coals during the whole of the term of ten 
years, and to pay him the weekly sum of two pounds and ten shillings during the 

·term. Some years after entering the service the plaintiff became ill and was con
fined to his room for about six months. His wages were paid for about three 
months and then suspended. After he was able to attend again personally to busi
ness, he was paid as before under the agreement. To an action hy the plaintiff 
to recover wages for the period during which he had been ill, the defendant 
pleaded that the plaintiff was not, during any part of the time for which such 
wages were claimed, ready and willing or able to render, and did not, in fact, 
during any part of such time render, the agreed or any service. On showing 
cause against a rule to enter a verdict for the plaintiff on the plea, it was held 
that the averme11t. that the plai11tijJ was not read)• a11d willi11g or able, was uot 
snpported by his Ph)•sical i11ability, for a time 011!:)', a11d 1101 through his on'll default, 
to atte11d Perso11ally to the busi11ess; and that, the contract ~ot having been re
scinded, the defendant was not entitled to suspend the weekly payments during 
that time; and the plaintiff was therefore entitled to the verdict. Lord Campbell, 
Ch. ]., said: 

"The plaintiff could not he considered incompetent hy illness of a 
temporary nature: but if he had been struck with disease so that he 
could never he expected to return to his work, we think the defendant 
ought to have dismissed him. and employed another brewer in his stead. 
Instead of being dismissed, he returned to the service of the defendant 
when his health was restored, and the defendant employed him and paid 
him as before. At the trial the defendant's counsel admitted that the 
contract was not rescinded. The co11tract bei11g i11 force, we thi11k that 
here there was 110 suspe11sio11 of the weeki}' payme11ts by' reaso11 of the 
plai11tiff's i!lllcss a11d i11ability to work. It is allowed that under this con
tract, there could be no deduction from the weekly sum in respect of his 
having been disabled by illness from working for one day of the week; 
and while the contract remained in force, we see no difference between 
his being so disabled for a day, or a week, or a month." 

In Warren v. \\'itringham, 18 Times L. R. (1902), the plaintiff entered the 
defendant's service for a period of five years at a yearly salary, the plaintiff 
undertaking to devote the whole of his time to defendant's business. During the 
period the plaintiff became temporarily ill and was in consequence prevented from 
performing his work. Hl'id : 

"That the plaintiff was entitled to salary during the time of his illness." 
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l\Ir. Justice Bruce said on page 509 of said report, and in commenting upon 
the case of Cuckson v. Stones, supra, that: 

"He could not find that that decision had ever been questioned. In 
the present case the plaintiff was ready and willing to perform his work, 
and was only prevented by temporary illness. There must, therefore, be 
judgment for him for the amount claimed with costs." 

In partmouth Ferry Commission v. ~larks, 34 Can. S. C. 366 (1904), an action 
was brought by the plaintiff, a widow, as executrix of the last will and testament 
of her husband, the late John H. ::\larks, deceased. The said John H. l\Iarks 
was, during his lifetime, in the employ of the Ferry Company, as captain of one 
of the Ferry steamers. He became ill after he had served as such captain for near 
two years, from which illness he died. Suit was brought for the amount of his 
wages from the time of his illness up to the time of his death. Davies, ]., on 
page 374, uses the following language: 

"The law permits the latter (temporary sickness) on the ground of 
common humanity to be offered as an excuse for not discharging duty 
temporarily, and suffers the disabled party to recover wages for the time 
he is temporarily away from his work." 

In Goode v. Downing, 5 Terr. L. Rep., 505 (1904), a bartender was employed 
by a hotel keeper at a monthly salary and he became temporarily incapacitated 
through illness on the 5th day of the month and returned to work on the lOth. 
He made claim for his wages from the 5th to the lOth but was refused. Suit was 
brought and it was held on appeal that he "was entitled to be paid the wages 
during the time he was temporarily ill." 

In Hughes v. Toledo, Scale and Cash Register Co., 112 ~Io. App. 91, it was 
laid down broadly, without any special reference to the length of the absence 
from work in the given instance (6 weeks out of a term of one year), that a 
person hired for a detinitc period is not entitled to recover wages for the time 
during which he is sick and unable to fulfill his contract. Commenting upon the 
above rule, Labatt, in his work on ~laster and Servant, Yo!. 2, page 1499, note 4, 
says: 

"The general rule thus formulated was clearly opposed to the weight 
of authority. The case upon which the court relied (Patrick v. Putnam, 
27 Vt. 759) was one in which plaintiff had left altogether after working 
thirty days out of the year for which he was hired, and was therefore 
not in point." 

The same author says, on page 1502: 

"A servant whose contract covers a definite period is under no obliga
tion to continue working after the expiration of the term in order to 
make up for time lost hy reason of illness or conditions of weather which 
rendered it impracticable to perform his duties." 

~Iany cases may be found which hold that where an employe loses time on 
account of temporary illness, he himself has a right to recoup any damages or 
deduct the sum required to remunerate himself for the amount necessary to em
ploy a substitute. The principle upon which recovery is permitted in those cases 
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is upon quautum meruit or ass1W1j>set. But in our state, as noted ahove, it is 
settled that where there is a special contract, there can he no recovery in f]ltall/liiiJ 

meruit. 

Upon what theory can failure to pay be justified for temporary illness, where 
the contract is entire. Sickness of an employe is regarded as an act of Gael which 
excuses performance, so that a recovery may be had for services actually per
formed. 25 Cyc. 1044, citing many cases. It was no fault of the teacher that he 
became ill with a contagious disease any more than it would he his fault if the 
schoolhouse would burn down or if the same should be destroyed hy a storm or 
any other casualty which might exist and which is considered an act of God and 
excuse part performance. I believe the legislature intended that such teacher 
should be paid as long as the contract was not rescinded by the board. The 
teaching profession is one in which the employment begins and ends at definite 
periods and if a teacher is not to be paid during temporary illness-in other 
words, if temporary illness is excuse sufficient to warrant a board in breaking the 
contract as to payment-then it would be sufficient to warrant the breaking of the 
contract as to teaching. The latter proposition surely would not be claimed; that 
is, it would not be claimed that because a teacher was temporarily ill for a few 
days that such teacher should, on that account, be permitted to break the con
tract and compel the board to get another teacher for the remainder of the term. 
The contract being an entire one, the teacher is held the same as the board would 
he and therefore if the contract cannot be broken by the teacher, its terms as to 
payment cannot be broken by the board. 

Another observation might be made right here. It is a matter of much com
ment, and has been expressed in judicial opinions, that the teaching profession 
is one of the poorest paid professions we have; that in the ordinary case, the 
amount that is paid a teacher for his services is needed by him for the support 
of himself and his family. The legislature no doubt realized this condition when 
it enacted that part of section 7691, which reads that teachers' salaries "may be 
increased but uot diminished during the term for which the appointment is made." 
If the legislature had intended that the salary could be rliminisherl hy the amount 
of time lost on account of temporary illness, it could have said so just the same 
as what it did say. 

In opinion X o. 278, Annual Report of the Attorney-General, 1912, Vol. 1, 
page 226, one of my predecessors had under consideration this same question. 
The Bureau of Inspection and Supervision of Public Offices, in its request, said: 

"1Ir. A. was paid for the full time he was out. * * * \Vas the pay
ment illegal? * * *" 

That official held on page 228: 

"As to teacher 'A,' if the board of education granted him full pay for 
his term, the effect of it in law was an increase in salary, and no finding 
can be made agaiust him. \\'hilc the action of the school hoard in allowing 
full compensation is to be carefully scrutinize(!, yet, when they act within 
reason and with evidence of good faith, it is the opinion of this depart
ment that no findings are to he made." 

In Elliott on Contracts, Vol. 3, section 1903, the author say.,: 

''\\'hile sickness is generally an excuse for non-performance of such 
a personal contract, still the sickness mmt generally be such as could not 
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have been foreseen and provided against. Thus where a contract was 
made for the personal services of a man and his wife for the period 
of one year, at a specified sum, and four months thereafter the wife left 
the service in anticipation of her confinement, it was held that she could 
have provided against this contingency, which could have been foreseen, 
and that the employer was justified in discharging both without pay. 
* * * But the inability of an apprentice to work caused by sickness 
without his fault has been held no breach of his father's covenant in the 
indenture of apprenticeship that he "well and faithfully serve them and 
give and devote * * * his whole time and labor * * * to his 
master; nor is it ground for abatcmeut or diminutiou of z••ages, which, in 
consideration of such a cm•eua11t, the master agreed to pay him weekly 
duri11g the whole term of apprellticeslzip.'' 

The contract of a teacher to teach a school for a given term of several months 
at a given rate per month is an entire contract and if the teacher leaves before 
the term is finished, without sufficient cause, there can be no recovery for services 
up to the time of leaving. 

Voorhees on Schools, section 64. 

While the inquiry does not disclose the language of the contract of employ
ment of the teacher in question, nor whether the board of education has adopted 
any rules regarding absence with or without leave, I assume that there is a total 
absence of any such rules and that the contract in question is the ordinary form, 
contracting for the teacher's services in conformity to law. Such a contract I think 
must be conceded to be an entire contract, for in the Ohio law the term of service 
could not be for less than one year nor more than three years. 

Our statutes further prescribe that the salary of teachers shall not be less 
than fifty dollars per month, which may be made payable monthly, and further that 
such compensation shall not be decreased during the term of service. 

\Vhile a teacher's contract is such as to make employment purely contractual, 
and while the parties are governed by the terms of their contract, their rights and 
duties being obtained and enforced under the law as other contracts, still it is 
plainly evident that the legislature has recognized the profession and services 
of teaching as of a somewhat special character, in that it has prescribed the 
minimum and maximum term, as well as the minimum salary, and provided that 
such salary, while it might be increased, could not be diminished during term of 
the service. 

The Ohio constitution, in the bill of rights, among other things lays down 
the proposition that knowledge being essential to good go\·ernment, a duty devolves 
upon the legislature to pass suitable laws to encourage schools and the means of 
instruction. The legislature has passed such laws and has evidenced a recognition 
of the fact that education is a state and not a municipal function. 

School teachers have been favored, possibly, but there is a reason for such 
concession. The members of this profession as a class are compelled to undergo 
a long and thorough course of preliminary training. They are obliged to meet 
severe qualifying tests and to pass the prescribed examinations, before a certificate 
to teach will be issued. 

It can be readily seen that it is of utmost importance to the state that such 
public servants, once entering upon such vocation, should remain and make that 
service to the state their life's work. Common knowledge tells us that with added 
experience comes higher efficiency, and the continued service of a teacher makes 



ATTORXEY -GENER.\L, 669 

her or him more valuable to the welfare and training of the pupil, as well as to the 
state itself. 

This, then, is the reason that inducements are held out to them ; that they 
are granted in a measure a permanency of tenure; that teachers' pension laws 
are enacted and that they receive protection otherwise, under special laws passed 
for the benefit of the teaching profession. 

Coming then to a speciilc answer to the question, and confining my opinion 
to this ease or eases closely allied, it is my Yiew that this entire contract shoulrl 
receive a liberal construction and that this teacher, who was out of school tem
porarily, by reason of contagious disease, should receive pay for the time so 
absent. 

Inasmuch as it is my opinion that the teacher is entitled to pay for the time 
lost by reason of sickness, there is no necessity of my answering your second 
question as to whether or not the substitute teacher is entitled to receive the pay 
which would have gone to the regular teacher. Assuming that the board has a 
contingent fund out of which to provide for emergencies, the compensation for 
such emergency employe should be taken from that fund, in case there is not 
sufficient money in the tuition fund to pay same. 

Very truly yours, 
JoSEPH ~lcGHEE, 

A ttonw::;-Genera/. 

1197. 

APPROVAL OF ARTICLES OF INCORPORATIOX OF THE BOXD FIRE 
I:.\'SURAKCE ASSOCIATIOX. 

Cou:.Mnvs, OHio, ~lay 8, 1918. 

HaN. \VILLIAM D. FeLTON, Secretary of State, Columbus, Ohio. 

DF..\R SIR :-1 have carefully examined the corrected articles of incorporation 
of the Bond Fire Insurance Association, and finding the same to be in accord with 
the requirements of sections 9593 et seq. of the General Code relating to the 
incorporation of associations of this kind, and that said articles are not inconsist
entent with the constitution and laws of the state of Ohio or of the United States, 
the same are hereby approved. 

I am returning to you check for $25.00 submitted with your letter. 
Very truly yours, 

JoSEPH ~fcGHEE, 
A ttorncy-Genera/. 

1198. 

APPROVAL OF LEASES OF CAXAL LAXDS TO THE B. F. GOODRICH 
CO., AKROX; THE IXDEPEXDEXT CO., :\IASSILLOX; F. W. WORK, 
AKRON; JOHX E. \V ARD, XE\VCO~IERSTO\\'K; DAVID OLDHA~I. 
SIDXEY; F. \\'. \\' AGXER, COLD\\' ATER. 

CoLe:~rnt·s. Omo, ~fay R, 1918. 

Hox. ]oHx I. ~liLLER, Superintendem of Public W urks, Columbus, Ohio. 

DF.AR SJR :-I have your communication of ~Jay 2, enclosing the following 
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leases of canal lands (in triplicate), and in which you ask my approval of the same: 

Valuation. 
To The B. F. Goodrich Co., lease for pole line purposes, over the 

towing path embankment of the Ohio canal, for a distance of 
about 3.6 miles, south of Akron-----------------------------$5,000.00 

To The Independent Company, of Massillon, Ohio, lease for 34 
feet of the berme bank of the Ohio canal in the city of 1\fas-
siUon ------------------------------------------------------ 400.00 

To F. W. Work, of Akron, Ohio, lease for boat-house and dock 
landing purposes, at Long Lake in Summit county, Ohio_____ 300.00 

To John E. Wood, Newcomerstown, Ohio, for a small portion of 
the outer slope of the Ohio canal in the village of Kew
comerstown, Ohio ------------------------------------------ 200.00 

To David Oldham, of Sidney, Ohio, a smaU portion of the outer 
slope of the towing path embankment of the Sidney Feeder, 
in Sidney, Ohio--------------------------------------------- 200.00 

To F. W. Wagner of Coldwater, Ohio, lease of two acres of land 
adjacent to Lake St. Marys, in Mercer county, Ohio__________ 166.66 

I have carefuUy examined these various leases, find them correct in form 
and legal, and am therefore endorsing my approval thereon and forwarding 
them to the governor of Ohio for his approval. 

1199. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

HOW DIST AXCE :\IEASURED FROM PUPIL'S RESIDENCE TO SCHOOL 
HOUSE-RIGHT OF WAY-WHERE SA:\IE :\lAY BE ACQUIRED. 

Distance from the reside_uce of pupils to the school house to which they are 
assigned may be measured aloug public highways, rights of Wa.}', /a1zes, paths or. 
walks, if they are at all times practicable, that is, sen•iceable, aud accessible to such 
pupils. 

Rights of way call ouly be acquired from public highways to school house 
grouuds a11d not from school house grou11ds across pri'i:ate property to the residence 
of the z•arious pupils. 

CoLL'MBL'S, OHio, :\fay 9, 1918. 

HoN. E. E. UNDS.\Y, Prosecuti11g Attorney, New Philadelphia, Ohio. 

DEAR SIR:-Your request for my opinion reads as follows: 

"On the twenty-fifth day of :\fay, 1916, you rendered an opinion found 
in volume 1, page 1622,' of the Attorney-General's Reports, in reference to 
the right of a board of education to acquire rights of way through private 
property for the use of pupils who are required to be transported, and on 
the nineteenth day of :\larch, 1917, in opinion Xo. 123, you rendered me 
an opinion upon practically the same subject-matter. 

These opinions were in reference to section 7731 of the General Code 
and this section being amended in volume 107, Ohio Laws, at page 625, I 
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desire now to ask you what effect this amendment has upon the question 
involved in those two opinions, especially when you construe this section 
with section 7620 of the General Code." 

Upon my request for additional information you say: 

"There are many cases in the several school districts of our county 
where the pupib mtbt be transported to school if the distance from the 
residence to the school must be measured by the public roads, while if the 
boards of education have the power to acquire convenient rights of way 
over private property, then the pupils will be within the two mile limit 
and the boards of education will thus save considerable expense in trans
porting such pupils." 

671 

The question propounded in opuuon Xo. 1622, found in Opinions of the At
torney-General for 1916, Vol. 1, page 930, reads as follows: 

":\lay a board of education of a rural school district expend school 
funds in acquiring a 'right of way' through private property for school 
children, thus relieving the district of tramportation charges for pupils at
tending the puhlic schools of such district?" 

The conclusion reached by my predecessor in said opinion is found in the 
syllabus, as follows: 

"The board of education of a rural school district may not expend 
the funds of the district in acquiring a 'right of way' through private 
property for the use of pupils residing in the district and living more than 
two miles from the nearest school in said district, for the purpose of re
lieving itself of the duty of providing transportation for such pupils under 
provision of section 7731 G. C., 104 0. L. HO." 

Your request upon which my opinion X o. 123 was rendered to you on :\larch 
19, 1917, and found in Opinions of the Attorney-General for 1917, Vol. 1, page 295, 
reads as follows: 

"Section, 7731 of the General Code and the opinions of your office re
lating thertto are to the effect that boards of education must prodde trans
portation for pupils who reside more than two miles from the school house 
to which they are assigned, measured along the most direct public highway. 

\Ve have several instances in our county where, by reason thereof, 
boards of education are required to transport pupils, yet such pupils live 
much less than two miles from such schools by crossing private premises. 

Has a hoard of education the power to obtain a private right of way 
across private premises for such pupils where it can be done at a cost less 
than the costs of transportation, and thus avoid the costs of transporta
tion or save money by so doing?" 

The conclusion reached by me, in answer to the ahove request, anrl as found 
in said opinion No. 123, is "that the distance being measured' hy the most direct 
public highway route, the board of education has no powl'r to deprive pupils of the 
means of conveyance if a private way could be obtained across private premises." 
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I am satisfied that the conclusion reached in both of said opinions above men
tioned is correct, for at the time said opinions were rendered the statute governing 
the same, viz., General Code section 7731, as enacted in 104 0. L. 133, read in part 
as follows: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the board of education shall provide 
transportation for such pupils to and from such schools. Transportation 
for pupils living less than two miles from the school house, by the most 
direct public lziglz"Zwy, shall be optional with the board of education. * * *" 

The fact that it was necessary to measure the distance "by the most direct 
public highway" made it impossible, under the language quoted from said section, 
for the board of education to consider any route of travel for the pupils to the 
schools of a district other than by a public highway route, and thus relieve itself 
of transportation expenses. Hence the conclusion reached in both of said opinions 
seems to me to have been irresistible. 

But, on ~larch 31, 1917, and after my opinion to you (Xo. 123), the legislature 
amended section 7731 to read in part as follows: 

'"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the board of education shall provide 
transportation for such pupils to and from such school. The transporta
tion for pupils living less than two miles from the school house, b)• the 
nearest practicable route for traz•el accessible to suclz pupils, shall he 0P
tional with the board of education." 

There were other parts of said section amended, but nothing, I think, which 
would affect the matter under consideration. 

It will thus be noted that the material change made by the last legislature, and 
which would affect your inquiry, is the substitution of the words '"by the nearest 
practicable route for travel accessible to such pupils" instead of '"by the most direct 
public highway" as it existed theretofore. In the construction of said statute both 
this department and the court have given consideration to the fact that it was 
necessary to make measurements in calculating the distance a pupil lived from school 
by the "public highway" route. X ow that those words are changed and that the 
measurements may now be made by the nearest practicable route for travel accessible 
to such pupils, can it be said that it1 was the intention of the legislature to permit 
such route to be measured by a right of way, path or lane through private property 
instead of along a public highway? Ordinarily, when we speak of the word "travel," 
we mean public travel. To travel means to go from place to place. In this instance 
the route for travel would be the route over which the pupils pass from their sev
eral homes to the school house and return. If there were more than one route, 
the distance would be measured by the "nearest practicable" one. That is, it must 
not only he the nearest route, say "as the crow flies," hut it must be a route prac
ticable for travel and accessible to such pupils for travel to and from the school. 
It may be either a route that is open to the public for travel or a practicable route 
of travel accessible only to such pupils. 

There is a question, however, whether or not a board of education, in deter
mining the distance which pupils live from the public schools, can, under any cir
cumstances, compute such distance over routes other than public highway routes. 
Some light in relation thereto may be gathered by a consideration of section 7735 
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G. C. all<! the dcci-inm in relation thereto, for the rpu·,ti~>n uf \\·hat ,hall be con
~idered the "nearest" school has been considered by said decisions. Said section 
provides that: 

"\\'hen pupils liYc more than unc and one-half miles from the:: ~chuub 
to which they arc assigned in the district where they reside, they may attend 
a nearer school in the same district, or, if there he none 1lcarer therein, then 
the 1zcarcst school in another school district in all grades below the high 
school." 

In Board of Education v. Board of Education, 23 0. D. 698, the plaintiff sought 
to recm·er from the defendant cumpLnsatiun hy way uf tuition for three pupils who 
resided in the district of the defendant and who, for a series of months stated in 
the petition, attended the school maintained by the plaintiff. The agreed statement 
of facts disclosed that the distance from the school house to the home of the 
children "as the crow flies" is less than one and one-half miles, but that the dis
tance from the school house to said home, measured aloni{ the most direct public 
highway, path or lane, is more than one and one-half miles, and. the question was, 
which route should be taken in calculating the distance from the nearest school to 
the residence of said pupil. \Voodmansee, J.. on page 699, says: 

"It would not be proper to measure the distance on a straight line 
'as the crow flies,' across the fields, as the children, without the consent' of 
the owners of the fields, would thereby become trespassers. Besides, under 
the provisions of the statutes of Ohio, children who reside in school dis
tricts in the country, living more than one-half mile (now one and one
half miles) from the school, and residing at not a greater distance than 
one-half mile from a public highway (now one-half mile from the entrance 
to tlw premises) are entitled to he carried to school in a public conveyance, 
at the expense of the school fund in the district. X el'essarily they wuulrl 
he carried thus alung the highway. And, whether the children go by puhlic 
or private conveyance, or whether they walk to and from school. they are 
t'xpecterl to go hy the most direct and convenient highway, anrl the length 
of that course determines the distance from home to sehoul." 

It is thus noted that the reasoning of the court turns upon the question of 
transportation and that because in that instance the child would be entitled to 
transportation along "the most direct public high<cay," the court holds that the dis
tance must be measured by the same route in determining the nearest school. If 
section 7731 had read at the time of Judge \Voodmansee's decision as it now reads, 
viz., hy the nearest practicable route for travel accessible to such pupils, in other 
words, if the said section instead of containing the words "by the most direct public 
highway" had contained the words "the nearest practicable route for travel ac
cessible to the pupils," it is very doubtful if the conclusion would have been reached 
that the measurement should have been made along public highways, because the 
court also says that said measurement shall include any distance which the pupils 
are compelled to travel by path or lane. So that, if a path or lane would be a 
practicable route of travel from the home of said pupil to the school and the sec
tion on transportation then had read as it now reads, I am quite sure that whatever 
path, lane or private right of way the pupil could have used to make the route the 
nearest practicable route, would have been the course of measurement in ascer
taining the distance to the nearest school. Said case is also reported in 34 0. C. C. 
Rep. 213, wherein the court says: 

22·--Yol. I-A. G. 
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"In determining the distance a pupil of a public school must travel 
under General Code section 7735, the mcasurcme11t should be made from 
the door of the school house alo11g the ce11ter of the most direct public high
way to the 11earest poi11t of tlze curtilage of the pupil's reside11ce, illcl!tdi11g 
ill said measureme11t tlze dista11ces from tlze school house door a11d said 
poi11t i11 tlze curtilage respcctiL·ely, BY THE .110ST DIRECT WALK, 
LAXE or PATH to tlze ce11ter of the lziglz·u:ay." 

Here the court makes it plain that whatever path, lane or walk is used by the 
child must be taken into consideration in figuring the distance from its residence 
to school. 

The same view was taken in the case of Board of Education v. Board of Edu
cation, 15 0. C. C. (n. s.) 521, later affirmed in 88 0. S., the syllabus of which case 
reads: 

"In assigning pupil:; to the public school nearest to their residence, the 
dista11ce should be measured by the most direct path from the school house 
door to the middle of the highway and then to said residence." 

If, then, distance in tuition cases, or under section 7735, is to be measured by 
the most direct private right of way, lane, walk or path, it would also seem to 
follow what distance under section 7731 should be measured in the same manner 
if such private right of way, path, lane or walk is the nearest practicable route for 
travel accessible to such pupils. 

Reasonit1g from the above, then, I must conclude that distance from the resi
dence of pupils to the school house may be measured not only along public high
ways, but along rights of way, lanes, paths ot· walks, provided such rights of way, 
lanes, paths or walks are practicable for travel and are accessible for the use of 
such pupils. The word "practicable" is defined as "that which is used for an in
tended purpose; serviceable; as, a practicable route." It cannot be said that a path 
or walk which would lead through dangerous woods or across flooded fields would 
be practicable. It must be such a route which can be used at all times by the pupils 
in as serviceable a manner as they could use a public highway. 

Another and more difficult question probably now arises and that is, has a 
board of education a right to provide a right of way across private property and 
thus establish a route for pupils to and from school. Boards of education are per
mitted to acquire, hold, possess and dispose of real and personal property (section 
4749 G. C.) and under certain circumstances are permitted to appropriate private 
property for the use of the school. The section which permits such appropriation 
ts section 7624 G. C., which reads: 

"\Vhen it is necessary to procure or enlarge a school site, or to pur
chase real estate to be used for agricultural purposes, athletic field or play 
ground for children or for the purpose of providing an outlet to dispose 
of sewage from a school building or school grounds, and the board of 
education and the owner of the property needed for such purposes, are 
unable to agree upon the sale and purchase thereof, the board shall make 
an accurate plat and description of the parcel of land which it desires for 
such purposes, and file them with the probate judge, or court of insolvency 
of the proper county. Thereupon the same proceedings of appropriations 
shall be had which are provided for the appropriation of private property 
by municipal corporations." 
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It is ckar that under the prul"isiun' of sai<l ,;ection the boar<! could not estab
lish a right of way across pri\·ak pr11perty an<! appr"pria!L' thl· ,amc f11r that pur
po,e. But, ~uppo~l' a right of way can lJe secured !Jy the lHJard without resorting 
to the appropriation thereof, that is, ~uppuse the board cuul<l enter into a contract 
with the ownl'f to permit a right ui \\·ay to !Je l''talJJi,hed acru>s hi, property, from 
the resiclem·e of the pupil to the ~chou! house, keeping ah\·ays in mind that the 
same mmt be made practicable atH! that it mtht be accl·ssilJk to the pupils. 

Section 7620 provides that a hoanl of education has the right, among other 
things, to purchase or lease rights oi wa~· to school houses and to make all other 
necessary provisiutb fur the schools under ih control. Said section reads: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessaf}' school houses, purchase or lease sites therefor, or 
rights of way thereto, or purchase or lease real estate to be used as play 
grounds for children, or rent suitable school rooms, provide the necessary 
apparatus and make all other necessary provision, fur the sehoul, Ullller ito 
control. It, also, shall provide fuel for schools, build and keep in good 
repair fences inclosing such school houses, when deemed desirable, pla'lt 
shade and ornamental trees on the school grounds, ami make all other pro
visions necessary for the convenience and prosperity of the schools within 
the subdistricts." 

The question as to whether or not the above pronswns are sufficient to per
mit a board of education to secure a right of way across pri\·ate property has been 
considered by this department several times. For instance, in opinion X o. 777, 
Annual Reports of the Attorney-General, 1914, Vol. 1, page 247, the question was 
as to whether or not the board of education could construct a bridge on a private 
road which led to a school house, and after finding that such bridge could not he 
constructed by the county commissioners and township trustees, it was held that 
the power conferred upon a board of education by section 7620 G. C. is a very 
broad one and specifically includes that to "furnish '" "' * rights of way" to 
school houses and to make "all necessary provisions for the schools under its con
trol," and this authority is further supplemt>nted with "to make all other provisions 
necessary for the convenience and prosperity of the schools within the subdistricts." 
And, in Opinion of the Attorney-General fnutHl in the Annual Reports of the At
torney-General for 1907, page 249, it was held that the board of education may 
construct a foot bridge for the cotl\'enience of pupils under authority of section 3987 
R. S., which is now section 7620 G. C. 

In both the aforesaid instances the "rights of way" led "to the school l10.1s.: ;" 

that is, from the public highway to the school house grounds. The statute does 
not say that the board of l'clucation may purchase rights of way generally, but that 
it may purchase or lease "rights of way thereto," meaning to the school house. To 
illustrate, if a school house is located on a public highway, I do not understand by 
the language of said section that the hoard could provide a right of way to said 
school house other than along' the public highway, hut if a, school house is located 
off a public highway, or if the public highway upon which a school house is located 
should be abandoned, then and in that l'\'ent the hoard of education could purchase 
or lease a right of way thereto . 

. \nswering your several questions, tlwn, I advise you that: 
(I.) Distance from the residence of pupils to the school house to which the\' 

are assigned may hl· measured along public highways, rights of way, lanes, paths o.r 
walks, if they an· at all times practicable, that is, serviceable, and accessible to 
such pupils. 
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(2.) Rights of way can only be acquired from public highways to school 
house grounds and not from school house grounds across private property to the 
residences of the various pupils. 

Very truly yours, 
]OSHH .\IcGHEE, 

A ttome~;-Gclleral. 

1200. 

ROAD DIPROVE:\lEXT-WliEX SURETY CO:\IPLETES THE \\'ORK FOR 
PRIXCIPAL IT IS E:.:TITLED TO THE RIGHTS l\:\'D PRIVILEGES 
OF PRINCIPAL lN THE PAY.\IEXTS BASED UPO)< ESTDTATES 
l\IADE BY HIGHWAY C0.\1.\IISSIO:.:ER FRO:\[ TI:\IE TO TDIE. 

When the state highway commissioner decides to take over a contract u11der 
section 1209 G. C. ( 107 0. L. 126) and the' szirety of the contractor elects to com
plete the work for the priucipal contractor aud proceeds so to do, the surety is ell
titled to payments based on estimateS\ made from time to ti111e by the slate highway 
commissioner, just as the principal would lza~·e been entitled to the same had he com
pleted the work i11 accorda11ce with the terms of his contract. 

CoLUMIIVS, OHIO, .\lay 11, 1918. 

HoN. CLINTON COWEN, State l!ighway Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your communication of April 23, 1918, in which 
you request my opinion on the following question: 

"When a contract for any reason is turned over to the bondsmen for 
completion, to whom shall estimates be paid which may become due from 
time to time as the work progresses?" 

The answer to the question suggested by you is to he found in the considera
tion of sections 1208, 1209 and 1212 G. C. (107 0. L. 126-127), together with the 
application of one equitable principle. \Vhile the answer would be the same, 
whether based upon these sections as they existed in the Cass highway act or as 
found in the \Nhite-.\Iulcahy law, I shall quote from the sections as they appear in 
the White-.\Iulcahy law. 

Section 1208 provides in part as follows: 

"* * * Before entering into a contract the commissioner shall re
quire a bond with sufficient sureties, conditioned that the contractor will 
perform the work upon the terms proposed within the time prescribed, ami 
in accordance with the plans and specifications thereof, * * *." 

This provision of course would he embodied in the contract of suretyship signed 
. by the surety company. 

Section 1212 G. C. provides in part as follows: 

"* * * The payment of the cost of the construction of such improve
ment shall be made as the work progresses upon e'timates marie by the 
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engineer in charge of such improvement, anJ upon approval of the >tate 
highway commisstoner. Except as hereinafter provided no payment by 
the state, county or township, on account of a contract for any improve
ment under this chapter shall before the completion of said contract exceed 
eighty-five per cent of the value of the work performed to the date of such 
payment, and except as hereinafter provided, fifteen per cent of the value 
of the work performed shall be held until the final completion of the con
tract in accordance with the plans and specitications. In addition to the 
above payments on account of work performed, the state highway com
missioner may also, if he deems it proper, allow and pay to a contractor a 
sum not exceeding eighty-five per cent of the value of material delivered 
on the site of the work but not yet incorporated therein, provided such ma
terial has been inspected and found to meet the specifications. * * *" 
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Under this section it is the duty of the state highway commissioner to pay the 
contractor upon estimates allowed by him from time to time as the work pro
gresses, not to exceed eighty-five per cent of the value of the work done at any 
particular time, and also, if he deems it best, eighty-five per cent of the value of 
the material delivered upon the site of the work but not yet incorporated therein. 

Section 1209 G. C. reads in part as follows: 

"If, in the opinion of the state highway comm1sstoner, the contractor 
has not commenced his work within a reasonable time, or does not carry 
the same forward with reasonable progress, or is improperly performing 
his work, or has abandoned, or fails or refuses to complete a contract en
tered into under the provisions of this chapter, the state highway commis
sioner shall have full power and authority to enter upon and complete said 
improvement either by contract, force account or in such manner as he may 
deem for the best interest of the public, paying the full costs and expense 
thereof from the balance of the contract price unpaid to said contractor, 
and in case there is not sufficient balance to pay for said work, the state 
highway commissioner shall require the contractor or the surety on his 
hond to pay the cost of completing said work. * * *" 

\Ve will consider the steps which may be taken in an improvement. First, the 
contractor of course proceeds with the improvement and is paid under section 1212 
G. C.; but under section 1209, if the contractor does not commence his work within 
a reasonable time or does not carry the same forward with reasonable progress, or 
is improperly performing his work, or has abandoned it or failed or refuses to com
plete a contract, the state highway commissioner has authority to enter upon and 
complete said improvement. 

If the state highway commissioner should decide that any of the conditions set 
out in section 1209 G. C. obtain and it is his opinion he should proceed with the 
completion of the contract as provided in said section, then in fair treatment to the 
contractor he should so notify him of his determination to proceed to complete the 
work, and state his reasons fo'r so doing. 

It is also my view that before entering upon said work to complete it under 
section 1209, the state highway commissioner should also give notice to the person 
or persons or company obligated as surety upon the bond of the contractor for the 
faithful performance of the contract in accordance with the plans and specifications, 
and hy so doing give the surety the right to complete the contract, in accordance 
with the plans and specifications, if it should so desire to do. If the surety on the 
bond proceeds with the completion of the contract according to the plans and specifi-
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cations, the state highway commissioner would not proceed to complete it under 
section 1209 G. C. 

If the surety company simply steps into the place, as it were, of the original 
contractor, and completes the work according to the plans and specifications, to 
whom shall the estimates, that are made from time to time and approved by the 
state highway commissioner, be paid? Shall they be paid to the original contractor 
with whom the state has contracted, or to the surety company which takes the place 
of the contractor and is completing the work under the terms of the contract? 

\Vithout discussing the matter at any great length, it is my opinion that the 
surety company would be subrogated to the rights of the original contractor in the 
matter of the estimates allowed by the state highway commissioner from time to 
time, and that these estimates should be paid to the surety company in the same 
manner they would have been paid to the original contractor had he proceeded to 
complete the contract according to its terms and specifications; that is, from time 
to time estimates would be made of the work done by the surety company and 
eighty-five per cent of the work so done at any time would be payable to the surety 
company. If the surety company performs the work for the principal on the bond, 
it is entitled to the rights and privileges of the principal in the payments based upon 
estimates made by the state highway commissioner from time to time. 

In arriving at this conclusion I am considering only those cases in which the 
surety on the bond steps into the place of the original contractor who is principal 
on the bond, and completes the work as the agent of the principal on the bond, and 
thus renders it unnecessary for the state highway commissioner to complete it 
under section 1209 G. C. 

To be sure, if the state highway commissioner should complete the work in ac
cordance with section 1209 G. C. and in so doing should enter into a contracV with 
the surety on the bond, as he might do under said section, then the rights of the 
surety would be entirely controlled by the terms of the new contract so entered 
into and section 1212 G. C. would not apply as to payments. 

I am not passing upon the rights of the contractor and the surety in and to the 
fifteen per cent of the contract price which must be retained by the\ state highway 
commissioner until the final completion of the contract, but simply upon the rights 
of these parties in the payments based upon estimates made from time to time dur
ing the progress of the work. I am not considering whether the surety would be 
entitled to all or a part of the fifteen per cent of the contract price so retained by 
the state highway commissioner, inasmuch as your question does not cover same. 

Very truly yours, 
JosEPH McGHEE, 

A ttor11ey-GeHera/. 

1201. 

APPROVAL OF Bmm ISSUE OF SOUTH XEWRURGH VILLAGE 
SCHOOL DISTRICT-$40,000.00. 

CoLt:.MBt:s, OHio, :\fay 14, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 

GE!I1TLEMD1 :-

IX RE: Bonds of South X ewburgh village school district, in the sum 
of $40,000.00, to erect and equip a new school building in said school 
district. 
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I have card ull) examined the corrected transcript of the proceedings of the 
board of education of South Xewburgh village school district relating to the above 
bond issue, and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when executed by the proper officers and delivered, constitute 
valid and subsisting obligations of said school district, to be paid in accordance 
with the terms thereof. 

The bond form submitted with the transcript is not satisfactory and I am 
accordingly retaining the transcript until receipt of proper bond form. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-Gcneral. 

1202. 

APROVAL OF BOXD ISSUE OF BARBERTON CITY-$8,000.00. 

CoLL'MBlJS, OHIO, May 14, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

IX RE: Bonds of the city of Barberton, Ohio, in the sum of $8,000.00, 
for the purpose of purchasing automobile fire apparatus and equipment. 

I have carefully examined the corrected transcript of the proceedings of the 
city council and other officers of the city of Barberton, Ohio, relating to the 
above bond issue, and find said proceedings to be in conformity to the provisions 
of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when signed by the pruper officers and delivered, con
stitute valid and subsisting obligations of the city of Barberton, Ohio, to be paid 
according to the terms thereof. 

1203. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD L'VIPROVDIEXT IX 
BUTLER, ATHEKS, FAIRFIELD AXD HIGHLAXD COUXTIES. 

Coi.L'MBL"S, OHIO, :-.Jay 15, 1918. 

HuN. (LINTON CowEN, State llighz,•ay Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of :\lay 8, 1918, enclosing, for my 
approval, final resolutions for the following improvements: 

Oxford-:-.fillville road, I. C. H. Xo. 182, Sec. "C-1," Butler county. 
(Types "A," "B" and "C.") 
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Logan-Athens road, I. C. H. No. 155, Sec. "L," Athens county. 
Eaton-Middleton road, I. C. H. No. 184, Sec. "A-1," Butler county. 
Lancaster-New Lexington road, I. C. H. Xo. 357, Sec. "G-1", Fair-

field county. 
Hillsboro-Piketon road, I. C. H. X o. 261, Sec. "K," Highland county. 

I have carefully examined said resolutions, find the same correct in form and 
legal, and am therefore returning them to you with my approval endorsed thereon, 
in accordance with section 1218 G. C. 

1204. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gcllcral. 

REFERENDU:tvl ON ORDINANCE-WHEN ELECTION l\lUST BE CALLED 
WHEN A TEN PER CENT PETITION AND ALSO A TWENTY PER 
CENT PETITION HAVE BEEN FILED WITH BOARD OF EDUCA
TION. 

Where a Petition signed by ten per cent of the electors of a municipal corpora
tion, asking for referendum on an ordinance lzas been filed alld duly certified tal 
the board of electiolls under the provisions of section 4227-2 G. C., and where 
there has also been filed a Petition of twenty per cent of the electors under the pro
visions of section 4227-5 G. C., asking for referendum up01~ the same ordinance 
as asked under the petition first herein mentiol!ed, it is tlze duty of the board of 
elections to call an election under the twent}• per cent petition as pro~·idcd for in 
section 4227-5 G. C. 

CoLl:lllllL'S, OHIO, ;,]ay 15, 1918. 

HoN. LEWIS F. HALE, l'rosccutillg .1ttorucy, Bcllcfontaillc, Ohio. 

DEAR SrR :-You have asked for an official ruling upon the following state of 
facts: 

"Lakeview village council passed an ordinance fixing the time for 
closing the saloon. Within the time fixed by the statute a petition was 
circulated and filed with the clerk of the village, containing the names of 
more than ten per cent of the voters, asking for a referendum vote on 
said ordinance at the time of the regular election. This petition was kept 
ten days by the clerk and then certified to the election board of Logan 
county, Ohio. 

Another petition was circulated and filed with the village clerk sub
sequent to the filing of the petition above referred to, and containing the 
names of more than twenty per cent of the electors, asking for a referen
dum vote upon said ordinance at a special election. 

The statute specifies the fifth Tuesday after the filing of the petition 
for such special election. Ten days have not yet expired since the filing 
of this second petition with the clerk, consequently it has not been filed 
with the election board. 

If this second petition is certified to the election board under which 
petition shall the election board prepare for an election?" 
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The two rderc:mlum vetiliuus in <ruestion were filed by virtue nf the provisions 
of "'t'li11ns 42.27-2 ct seq. G. C. Sl·ction 4227-2 proddes: 

".\uy ordinance * * * shall be suhject to the referendum except 
as hereinafter provirled. Xo ordinance * * * shall go into effect until 
thirty days after it ;hall have been * * * passed by the council in a 
village, except as hereinafter prodded. 

\Vhen a petition signee! by ten per cent of the electors of any munici
pal corporation shall have been filed with the * * * village clerk * * * 
within thirty days after any ordinance * * * shall have been * * * 
passerl by the council of a village, ordering that such ordinance * * * 
be submitted to the electors * * * such * * * village clerk shall, 
after ten days, certify the petition to the board of deputy supervisors 
of elections * * * and said board shall cause to be submitted to the 
electors * * * such ordinance, * * * at the next succeeding reg
ular or general election, in any year, occurriug suhsequent to forty days 
after the filing of such peition. * * *" 

One of the referendum petitions first referred to in your statement of facts 
was filed under the provisions of the above quoted section aml npon its certificate 
to the board of deputy supervisors of elections it would be the duty of the election 
board to submit the question of approval or rejection of such ordinance to the 
electors at the next succeeding regular or general election occurring subsequent 
to forty days after the filing of the petition. 

When the act providing for a referendum in municipal corporations was first 
enacted by the legislature, as found in 102 0. L. 521, section 2 of the act (section 
4227-2 G. C.), provided for a single referendum when a petition signed by fifteen 
per cent of the electors petition for same, and the only time for election provided 
was at the "next regular election," provided that a thirty-day notice was given. 

In 103 0. L. 211, certain sections pertaining to the initiative and referendum 
in municipal corporations were amended and in that act the legislature provided 
that a referendum petition might he filed with ten per cent of the electors thereon 
and that the election on the questiou should he submitted at the next succeeding 
regular or general election occurring subsequent to thirty days after the filing of 
the petition. This act likewise only provided for one referendum on an ordinance, 
to wit, a petition signed by at least ten per cent of the electors of the municipality. 

In 104 0. L. 238 et seq., certain sections pertaining to initiative and referendum 
in municipalities were amended, and while section 4227-2 continued to provide for 
a referendum on petition signed by ten per cent of the electors, and for a ~uhmis
sion of the question of the rejection or approval of the ordinance at the next suc
ceeding regular or general election occurring subsequent to forty days after the 
filing of a petition, a revision was made in newly amended section 4227-5 for 
another and different referendum upon a petition of twenty per cent of the electors. 

The reason for such legislative action is readily apparent. 'Under the provisions 
of section 4227-2, the election upon the referendum was postponed until the next 
~ucceeding regular or general election after the filing of the petition. If the 
electors only to the extent of ten per cent were interested in this matter, the legis
lative idea was that it was not of such importance as to call for the submission 
at an election prior to the next regular or general election. But as frequently the 
matter~ ~ought to be referended were of such importance as to require a sooner 
settlement, the legislature provided that whenever twenty per cent of the electors 
petitioned therefor, an ordinance might Le submitted at a special election. 
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So under the law as it now stands an ordinance can be submitted to referen
dum in either of the two ways: A ten per cent petition can be filed and the 
question voted on at the next regular or general election occurring subsequent to 
forty days after the filing of the petition; likewise a twenty per cent petition can 
be filed and under the law the question of the rejection or approval of the ordi
nance must be submitted at a special election. 

The mere fact that the ten per cent petition is filed would not militate against 
the right to file the twenty per cent petition. Both provisions of the law are avail
able to the electors of the municipality. \Vhen, as in the instant case, a ten per 
cent petition has been filed and subsequently a twenty per cent petition is filed, 
then, if all the requisites of the law are fully complied with, the clerk after ten 
days should certify the same to the board of deputy state supervisors of elections 
and it becomes the duty of such board to submit the question at a special election 
to be held on the fifth Tuesday after the petition is filed, provided no regular or 
general election will occur within ninety days after the petition is filed. 

So answering your question specifically, it is my opinion that the election in 
question should be held upon the second petition; that is, the twe.nty per cent 
petition, provided, of course, that such petition is regular under the law. 

Very truly yours, 

1205. 

JosEPH McGHEE, 
Attorney-General. 

APPLICATION FOR DENTAL EXAMINATION MAY NOT BE FILED BY 
PERSON UNDER TWE~TY-O~E YEARS OF AGE. 

No person less than twenty-one years of age is permitted to file an application 
for 011 examination to practice dentistry in tlze slate of Ohio. 

CoLUMBUS, OHIO, :May 15, 1918. 

Hox. R. H. VoLLMAYER, Secretary State Deutal Board, Toledo, Ohio. 

DEAR SIR :-Your request for my opinion reads: 

"I am enclosing a letter I received this morning from Dr. H. l\1. 
Semans. I have had two other letters from other schools asking the same 
question. Our examination takes place the week of the 24th of June, but 
our preliminary practical examinations start the 20th of this month." 

The letter from Dr. Semans, to which you refer, reads as follow~: 

"\Ve have four students in the senior class who will complete in a 
very satisfactory manner the requirements exacted of them, but will prob
ably not be granted a diploma owing to the fact that they will not yet 
be of age. One of them, l\Ir. S., becomes of age on June 29. * * ·~ 
Can your state board grant to him the practical examination in l\lay and 
the written examination the end of June, provided we verify his grad
uation? This leaves three who will not be of age until after your July 
session is over. One of these, l\Ir. K., becomes of age on October 26, 
and his situation in relation to the October board meeting is the same 
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as ::\Ir. S.', is fur the :\Iay board. The::-c three mPn ha,·e taken the 
course recogmzmg that diplomas would nc,t he given to them until they 
became of age. * * *"' 
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The quc,tion in short is, can the 'tate dental hoard Jile an application and 
grant examination under same to a person who is under twenty-one years of age 
and who is not a graduate of a state dental college or at least received his 
diploma therefrom? 

Section 1321 G. C. provides : 

'"Each person who desires to practice dentistry within this state shall 
Jllc with the secretary of the state dental uuard a writte::n application fur a 
license and furnish satisfactory proof that he is at least tweuty-o11c :J•cars 
of age, of good moral character, and present evidence satisfactory to the 
board that he is a graduate of a reputable dental college, as dctined by the 
uoard. Such application must be upon the form prescribed hy the hoard 
and verified by oath." 

That is to say, before a person is permitted to take an examination hcfore 
the state dental board for a certiticate or license to practice dentistry in this state, 
such person must file with the state dental board an application therefor. In sairl 
application he must state that he is at least twenty-one years of age and of good 
moral character, and he must also present evidence satisfactory to the hoard that 
he is a graduate of a reputable dental college, as such colleges arc defined by the 
board. There is nothing ambiguous about said language. To give it a meaning 
other than what it says would simply be usurping the authority of the legislature, 
for it is not intended in the use of said language that the person should be almost 
twenty-one years of age, or nearly twenty-one years of age, or in his twenty-first 
year, but that he shall be at least twenty-one years of age, and he must not only 
declare in the application that he is twenty-one years of age, but he must funzish 
salisfuctory proof of the same to the said board. He must not only declare that 
he is twenty-one years of age and furnish satisfactory proof of the same, but 
upon the form prescribed by the board he must make an oath that he is twenty-one 
years of age. \\'hat has been said with reference to his being of age applies also to 
the fact of his graduation. 

I must therefore advise you that, as a matter of law, no person less than 
twenty-one years of age is permitted to tile an application to take an examination 
to practice dentistry in this state. V cry truly yours, 

1206. 

}OSEPH ::\lcGHEE, 

Attome)•-General. 

TOWXSHIP TRCSTEES :\L\ Y XOT, \\'HEX .\ FI~DIXG H.\S BEEX :\lADE 
AG.\IXST TOWXSHIP CLERK. PAY SL'CH CLERK THE SA:\IE 
.\:\lOL'XT FOR J.\XITOR SERVICES. WHICH WERE XEVER PER
FOIUIED-OFFICES CO:\IPATIBLE-TOWXSHIP CLERK .\XD ].\XI
TOR· OF PCBLlC BCILDIXG. 

II 'hac a /i11di11y is lila de b_\' all exa111i11CY of the bureau oj i11sf>cctio11 1111d suf>cr
dsivlz o/ public offices agai11st a to1A'Ilshif> clerk for a ccrlai11 amorwt illegally drawl! 
for scn·iccs, it is Ullla1A'ful for the board of tou.'llshi/' trustees to ray the same 
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alllOUilt to the said clerk as jauitor seruices, which said clerk IICC'er performed, in 
order to return to him the same mo11ey which he paid wzder said jiHdi11gs. 

There is not/zing i11compatible betz,·.·elz the office of towuship clerk alld the posi
tiou of janitor of a public buildi11g. 

CoLt:MBt:s, OHIO, :.ray 15, 1918. 

The Bureau of Inspectioll and Supen:ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your request for my opinion reads: 

'"We are requesting your written opinion upon the following matter: 
We are calling your attention to opinion of the attorney-general, page 

869, of 1915 annual reports, under authority of which we made findings for 
recovery against a township clerk, which findings were further upheld by 
your opinion X o. 429 of 1917. \Ve are informed that the township trustees 
are considering the plan of having the clerk repay the amount into the 
township treasury and then make up bills for services as janitor and 
thereby enable the township trustees to again turn the money over to the 
township clerk, being purely a plan to circunwent the law as laid down and 
embodied in such findings under authority of attorney-general's opinion. 
\Ve are calling your attention to section 286 G. C., in part as follows: 

':\' o claim for money or property found to be due to any public treas
ury or custodian thereof in any such: report shall be compounded or com
promised, either before or after the filing of civil action, by any hoard or 
officer or by order of any court unless the attorney-general shalL first give 
his written approval thereof.' 

Question 1. \Vould such payment for janitor sen·ices in this ca~e de
scribed be legal? 

Question 2. Can a township clerk receive compensation for janitor 
services in addition to compensation fixed by law as clerk?" 

Opinion Xo. 415, .'\nnual Reports of the _\ttorney-Gcneral for 1915, V ul. I, 
page 869, holds: 

"For the services rendered by the township clerk in the performance 
of duties required by the statutes governing the aforesaicl plan (road im
provement matters), said clerk is entitled to a reasonable compensation not 
to exceed $100.00 in any one year, to be allowed by the township trustees 
under authority of section 69991 G. C., and said compensation is in lieu of 
any allowance for said services under authority of section 3308 G. C., and 
is subject to the limitation of $150.00 a year provided by said section." 

And in opinion ~o. 429, Annual Report of the Attorney-General for 1917, Vol. 2, 
page 1176, it is held: 

"The township clerk is entitled to receive as his compensation for any 
one year the sum of not to exceed $150.00. An amount received over and 
above $150.00 by the township clerk should be returned to the township 
treasury." 

In your request you say that in order to compromise the fincling- which was 
made by your examiner, the township trustees arc ordering- the same amount to ht" 
paid to the clerk, as janitor services; that is, the same amount which the examiner 
found had been illegally drawn from the township treasury by said clerk. In other 
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word<, the clerk had performed no janitor service hut simpl) tu Jim! a way for him 
to recein~ ~aid amount of money the hoard orrlers him paid saitl amount for sen·
ices performed as janitor. This, of course, would he illegal. The board of trustel's 
is cndea\·oring to do indirectly what they are not permitted to do directly, hut the 
act of allowing a voucher fur ~omethins never received is the grossc't kind of 
fraud on the part of any board . 

• \nswering your lirst que,tion, then, I arlvisc you that under such circum
stances the payment for janitor senict·s would not he legal. 

In your second tlU('Stion you ask if a township clerk may receive cumpl'nsation 
for janitor services in addition to compensation fixed by law as clerk. There is 
nothing incompatible between the two positions. c\s clerk he can only receive the 
sum of $150.00. If he performs services as janitor wzdcr a proper colztract, he may 
he paid for such services. 

Y cry truly yours, 
JoSEPH ~!cGm:E, 

A ttorney-Gcllcral. 

1207. 

APPROV.\L OF BOXD ISSUE OF F.\IRFIELD TO\\"~SHiP IWH.\L 
SCHOOL DISTRICT, HCIWX COU~TY-$10,000.00. 

Cou'MBt:s, OHIO, ~lay lo, 1911-1. 

The Industrial Collllllissivll of Ohio, Columbus, Ohio. 

GENTLEl\IEX :-

1~ HE: Bonds of Fairfield township, rnral school district, Huron 
county, Ohio, in the '11111 of $10.000 for the purpose of enlarging, re
pairing and furnishing the high school building in said school district. 

I have carefully examined the corrected tramcript of the proceedings of the 
hoard of education and other officers of Fairfield township, rural school district, 
Huron county, Ohio, relating to the above issue of bonds, and find said proceedings 
as corrected to he in substantial conformity to the provisions of the Gcn~ral Code 
of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly pr~pared bonds covering the abow 
issue will. when the same are properly executed anrl delivered, constitute valid and 
~uh,isting obligations of said school district payable according to the terms thereof. 

The bond form submitted with and as a part of the transcript of the proceed
ings relating to this bond issue is not entirely satisfactory to mr, and I am therefore 
accordingly holding the transcript submitted until a satisfactory bond form of th~ 
bonds covering this issue is submitted for my approval. · 

Yours very truly, 
JosEPH :\fcGHEE, 

Attomcy-Gcncral. 
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1208. 

BOXD ISSUE-WHEX BO.\RD OF EDCCATIOX 1.IAY ISSCE BOXDS 
WITHOUT VOTE OF ELECTORS FOR I1.IPROVD1EXT OF SCHOOL 
PROPERTY. 

Boards of educatio11 ha<:c authority to issue bo11ds to impror•e school property 
without a vote of the electors of the school district if thel amou11t to be raised for 
such purpose does 110t exceed that amou11t which could be raised by a ler•y of two 
mills upon the tax dupl.icate of S'ltch district for the scar uext preceding such 
issue. 

If the alllOUilt of molley to be raised from a bo11d issue for the improvemellt or 
repair of school property exceeds two mi!/s 011 the tax duplicate of the district for 
the :year 11ext prccedi11g such issue, the questio11 of so issui11g such bo11ds must first 
be submitted to the electors of such district. 

Cou:!'.mt:s, OHIO, ilfay 16, 1918. 

Hox. T. R. RoBisox, Prosccuti11y Atton1ej•, Jlausfield, Ohio. 

DEAR SIR:-Your request for my opinion reads: 

''A state inspector condemned and ordered certain repairs to be made 
on a certain school building in the village of Shelby, this county. The 
board has not sufficient funds to make said repairs and must issue bonds. 

Questiou: Have they the authority to do this without first submitting 
same to a vote of the people?" 

The funds for improvements or repairs to be made on school buildings are 
provided in one of two ways: First, by a levy and collection of taxes, and, second, 
by the sale of bonds therefor. Bonds may be sold with or without a vote of the 
electors, depending upon the circumstances in each individual case. 

Section 7625 G. C. provides that when the hoard of education of any district 
determines that for the proper accommodation of the schools of such district it is 
necessary to repair a school house and that the funds at its disposal, or that can 
be raised under the provisions of section 7629 are not sufficient to accomplish that 
purpose, and that a bond issue is necessary, then the board shall make an estimate 
of the probable amount of money required for such purpose and submit to the elec
tors of the district the question of issuing bonds for the amount so estimated, at a 
general election or at a special election called for that purpose. 

Section 7629 G. C. provides that the board of education of any school district 
may issue bonds to improve school property and in anticipation of income from 
taxes for such purpose, levied or to he levied, it may from time to time, and as the 
occasion requires, issue and sell bonds under the restriction and bearing a rate of 
interest as specified in section 7626 and section 7627 of the General Code, provided, 
however, that no greater amount of bonds be issued in any year than would equal 
the aggregate of tax at the rate of two mills for the year Hext prccedi1lg such issue. 
So that, if the board determines that it is necessary to repair said building as is sug
gested in the order of the deputy inspector of public buildings, and there is not 
sufficient money in the treasury for that purpose, then the board must first look to 
section 7629 G. C. and ascertain if sufficient money can he raised under the provisions 
of that section. That is, if it will take more than the amount which would not 
exceed a two mill levy calculated on the tax duplicate of the year next preceding 
such issue. If the amount of the estimate does not exceed that which would be the 
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amount of two mills calculated on the tax duplicate of the year next preceding, then 
the bonds may he i"uecl v:ithnut a Yute of the people. Bnt, if the amount doc' 
exceed an amount oi two tllills on the cluplicate for the )"l'ar m:xt preceding, then 
it is necessary to proceed uncler section 7625 et sefJ. of the Cicncral Cocle . 

. \nswering your <jttt~stion then, I ac\yi,-e you, tirst, that if the estimate of re
pairs is less than the amout1t of two mills upon the tax cluplicatc fur the year next 
preceding, no vote is necessary; ,cconcl, if the amount of the estimate is more than 
two mills fur the year next prt>('ecling the issue, includin~ any muney fur that pur
pose which is in the treasury, then a vote must he taken. It might be suggested, 
however, that if a \'ote is taken and the order of condemnation is placed Ly the 
chief inspector of workshops anrl factories, the provisions of section 7630-1 coulcl 
be incorporated in the resolution and the ,arne is then proper within the emergency 
statutes, so-called, and the tax may exceed the ti fteen mill limitation. 

1209. 

\'cry truly yours, 
}OSEPH ).[cGHEE, 

Attonzcy-Gellcral. 

ROADS AXD HIGH\\".\YS-COL'XTY CO:\DIISSIOXERS ).lAY COX
TRIBUTE TO :\1:\IXTEXAXCE IX VILLAGES. 

U11dcr sectio11 7467 G. C. the board of cOlll!f).' commissioners of a cOlll!f_\' may 
contribute to<A•ard the mailztel!al!ce a11d repair of the roads located witlzi11 a t•i/lagc, 

CoLc~Int:s, OHIO, :\lay 16, 1918. 

Hox. ]oH:o> L. CABLE, Proseclltillg Attonzcy, Uma, Ohio. 
DEAR STR :-I have your communication of April 29, 1918, in which you enclose 

copy of opinion rendered hy you to the county commissioners of your county. You 
wish to know whether I agree with the opinion as rendered by you. Sairl opinion 
is to the effect that under section 7467 G. C. the board of county commissioners 
may contribute either money or stone toward the maintenance and repair of roads 
within a village, but not within a city, and that the contribution toward the main
tenance and repair of the roads of a village should he limited to what is strictly 
known as roads within a village and not to tho~e highways which were !aiel out and 
established hy the village as streets. 

I have carefully examined this opinion and in the main consider it to he cor
rect. However, there are a few statements therein made about which some ques
tion might he raised. You suggest that the commissioners of your county may con
tribute, either in money or stone, to the repair and maintenance of the roacls within 
the villa6e of Bluffton. This may he correct, hut it is my view that the contribution 
provided for in section 74o7 G. C. woulcl be money, rather than stone or any other 
material. This woulcl enable the officers of the village to assume entire control ancl 
oversight of the work, while if the commissioners furni,hecl stone, instead of the 
funds with which to purchase same, fJUestions might arise hetween the commis
"ioners and the village authorities. However, I do not consider this to he so very 
vital. 

You state in a postscript attached to your opinion that sections (,949 et seq. 
G. C. ( 107 0. L. 107) pertain merely to a permanent impro\·ement. This may he 
applying a rather strict construction to section (J949. 
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I have held in a number of opinions that sections 6949 to 6953 inc. G. C. (107 
0. L. 107-109) are merely a part of the general scheme of road building by county 
commissioners, which begins with section 6906 and runs on through to and includ
ing section 6953. In considering section 6906, it is seen that the general scheme 
of road improvement by county commissioners includes constructing, improving, 
reconstructing or repairing any existing public road or part thereof. 

But even with this suggestion you are mainly correct, in that a proceeding as set 
forth in these sections is formal; that is, step after step must be taken in reference 
to the improvement, the steps all being provided for in said sections; while the 
mere maintenance or repair of roads as provided in section 7467 would not be car
ried on under the steps set out in sections 6906 et seq. G. C. 

I believe the conclusions you have drawn are correct, and the above sugges
tions' are merely limitations upon some of the reasoning you have used in arriving 
at your conclusions, with the possible exception of the suggestion as to the contri
bution of the county commissioners being in money rather than in stone. 

I am enclosing copy of opinion ::-.Jo. 723 rendered by me on October 18, 1917, 
to Hon. Sumner E. \Valters, prosecuting attorney at Van Wert, which to some ex
tent relates to the same question you have under consideration. 

1210. 

Very truly yours, 
JosEPH ::\fcGHEE, 

Attorney-General. 

COLLATERAL IXHERITANCE TAX-BEQUEST TO THE ELYRIA 
:'IIE::\IORIAL HOSPITAL :\OT SUBJECT TO SA:'IJE. 

A bequest to the Elyria Jfemorial hospital ge11erally or to it to be held as a 
part of its cltdo,,,,ucul fzwd. IZOf subject to the collateral iulzcritmzcc lax. as surlz 
iustitutiou is one of public cilaritJ,• only. 

CoLL'1IBt:s, OHIO, :\lay 16, 191R. 

I lox. H. C. \\'JLcox, Probate Judge, Elyria, Ohio. 

Ih.\R SIR :-In your letter of April 27th you ask me to advise you as to whether 
or not the Elyria memorial hospital is "an institution in this state for purpose 
only of public charity" within the meaning of section 5332 of the General Code, so 
that a bef]uest to it generally or tol it to be held as a part of its endowment fund, 
the income to be used for its general purposes. would be exempt from the collateral 
inheritance tax. 

It appears that the Elyria memorial hospital is a corporation not for profit or
ganized under the laws of Ohio, and that according to a declaration of principles 
promulgated at the time of its dedication it is open to all sick, injured or disabled 
persons residing in Elyria or Lorain county, without distinction as to race, nation
ality, color, sex or religious opinion, subject to reasonable rules and regulations to 
be adopt\!d by the board of trustees. That these rules provide that patients who 
are able to pay are charged and those who are unable to pay are cared for free of 
charge: and that the hospital is actually operating at a loss on account of the large 
percentage of charity patients or those cared for at reduced rates, the deficiency 
being- raiser! hy donation. 

Of course, I may remark that if it should happen actually to run at a profit 
for a tim<> tht> case would not he altered, as the profits could not ht> distrihutefl. 
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t:nquestiona!Jiy this institution is one of public charity r111ly, and bequests of 
the kind described would he txempt from the collateral inheritance tax. 

The only point requiring any consideration is the fact that the !Jenetits of the 
hospital are limited to resident,; of a ;{iven area. This point docs not change the 
charitable nature of the institution. 

Zanesville Canal & :\Ifg. Co. v. City of Zanesville, 20 Ohio 483. 

Very truly yours, 
JoSEPH :\lcGHEE, 

A ttorney-Grueral. 

1211. 

SJXGLE COt:XTY DITCHES-SALARY OF CHAI:\:\IEX. ROD:\IEX .\XD 
AXEl\IEN WORKING ON SUCH DITCHES. 

Tlzere is 110 provision of law wl1ich would warra11t the payment of a greater 
sum tlzan two dollars per day to clzaillmen, a:remen and rodmen in the constructioll 
of si11gle county ditches. 

CoLcMnus, OHio, :\lay 16, 191R 

HoN. GEORGE F. CRAWFORD, Prosecuting Attorue)', Greenville, 0/zio. 

DEAR SIR :-I have your communication of April 24, 1918, in which you request 
my opinion as follows : 

"I wish to have your opinion on section 6530 of the General Code. Con
ditions have arisen which make it next to impossible for effident men to 
he employed for the services mentioned in the section of the code at the 
price therein named, and this condition has become so serious in this county 
as to necessitate a suspension of ditch work unless some method is de
vised to overcome it." 

I find as much difficulty in coming to a solution of your problem as you seem 
to have had in attempting to solve it. It is my opinion there is no remedy for the 
unfavorable situation, other than that which can be granted by the legislature. 

The statutes providing compensation to chainmen, axemen and rodmen, in the 
construction of single county ditches, are so plain and specific that it leaves no op
portunity for placing ~ construction thereon other than that which plainly appears 
upon their face. 

Section 6523 G. C. provides : 

"For services actually rendered under the provisions of this chapter, 
the county commissioners, each, shall receive three dollars per day. All 
other officers and persons shalt receive compensation for such services as 
provided in this subdivision of this chapter." 

S(•rtion ()530 G. C. is very explicit and provides as follows: 

"Each chainman, axeman and rodman shall rerein· two dollars per day 
for the time actually employed.'' 
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Section 6535 G. C. provides : 

"Fees under this chapter shall be paid out of the county treasury as 
soon as the bill of items thereof is examined and allowed by the county 
commissioners, and the auditor shall issue orders therefor on such allow-
ance. 

Not only are fees specifically and definitely mentioned, but the county com
missioners must pass upon the same before they are paid by the county treasurer. 

There is no other provision of the General Code, with which I am familiar, 
that would make it legal to pay a greater sum than that provided in section 6530 
G. C. 

Therefore, as hereinbefore stated, I am of the opinion that the only body 
which can render any aid in the matter is the general assembly of the state. 

1212. 

Very truly yours, 
}OSEPH :\1cGHEE, 

Attorney-General. 

COUNTY CO;..IMISSIOXERS :\fAY ENTER IXTO AX AGREDIEXT FOR 
EMPLOYMENT OF COUNTY AGENTS AND CONTRIBUTIONS FOR 
CO-OPERATIVE AGRICULTURAL EXTENSION WORK-EFFECT OF 
SAME. 

County commissioners are authorized by section 9921-1 et seq. of the General 
Code to enter i1zto1 an agreement for the emplo}•ment of county agents and contri
butiOizs for co-operative agricultural extension work, which has the effect of binding 
them to make contributions for more than one year. Such statutes are therefore 
inconsistent with section 5660 of the General Code, and being of later enactment 
than said section the latter does not appry to the agreement. 

Cou:;\IBrs, 0Hro, ~Iay 16, 1918. 

RoN. W. 0. THOMPSON, President Ohio State University, Columbus, Ohio. 

DEAR SIR :-I am in receipt of a letter from Mr. 0. M. Johnson, leader of county 
agents, requesting my opinion upon certain questions raised by Ron. Dean E. Stan
ley, prosecuting attorney of Warren county, relative to the operation of the sec
tions of the act passed in 1915 providing for co-operative agricultural extension 
work to be participated in by the Ohio state university and the several counties, 
etc. \Vith :\ir. Johnson's communication he encloses copy of proposed memorandum 
of agreement for the employment of a county agricultural agent in \Varren county. 
This agreement recites that its object is to promote the agricultural interests of the 
county through demonstrations and other educational means planned by the execu
tive committee of the county farm bureau association and the county agricultural 
agent in conference with the agricultural college extension service of the Ohio 
state university; that this object shall be furthered by a county agricultural agent 
giving his full time to work in \Varren county under the supervision of the Ohio 
state university, it being his duty to assist in carrying out plans made by the 
executive committee of the county farm bureau association in conference with a 
representative of the Ohio state university. 
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The memorandum proceeds to witness that it is understood by the parties to 
the agreement that each shall contribute annuall) to the support of the work the 
cash sums, the supplies and the services indicated by a scheduk, which schedule 
pledges the county farm bureau association to hear $300.00 of the expenses of the 
service, the board of county commissioners the smn of $1.500.00 toward salary and 
expenses "to he placed in next budget," and the Ohio state university the sum of 
$1,600.00 toward salary and expenses, together with supervision, publications, special 
lectures, expert advice and assistance, franking privilege and envelopes. 

The memorandum i-; intended to be signed by the county agent leader, the 
chairman of the board of county commissioners. the president of the county farm 
bureau association, and the director of agricultural extension service of the Ohio 
state university. 

The questions raised by ::\Ir. Stanley are as follows: 

"The board of county commissioners of \\"arren county, Ohio, has 
before it for co~sideration the question of appropriating money as pro
vided by section 9921-4 of the General Code fur the maintenance, support 
and expenses of the county agricultural agent. X o levy was made for this 
purpose in 1917 and it was not included in the general appropriations made 
on the first of :\larch, 1918. 

1. Can the county commissioners enter into th<' nsnal form of contract 
with a county farm bureau association and the Ohio state university in
volving the expenditure of $1,500 on the part of the county at the present 
time or does section 5660 G. C. prohibit such a contract? 

2. If a levy were made by the county commissioners this June, how 
soon thereafter could a contract be entered into by them for this pur
pose? 

3. \Vhat effect would a resolution passed by the board of commis
sioners at the present time, stating an intention to make such a levy, have? 

4. \Vould the following be a proper form; for such resolution (if one 
should be passed)? 

'Be it resolved hy the board of county commissioners of \Varren 
county, Ohio, that 

\\"hereas it is the desire of said board of county commissioners to co
operate as provided by law in the matter of maintenance, support and ex
penses of a county agricultural agent for \\'arren county, Ohio, and 

\Vhereas funds for that purpose are not now in the trea~ury of ,aid 
county, 

Be it resolved that said board of county commissioners hereby declare 
it to be their intention to levy taxes at the rate which will produce $1,500 
on the 1918 tax duplicate for such purpose and further declare it to be 
their intention to appropriate such funds, to wit, said $1,500, so to be 
levier! at the proper times for such purpose.' 

5. If such a resolution is passed, how soon would it be legal for an 
agent to be appointed and could this be done before the funds provided 
by such contemplated tax levy became available?" 

I may say that while I have examined the frderal act approved :\lay 8, 1914, 
providing for co-operative agricultural extension work between the agricultural col
leges of the several states and the United States department of agriculture, I am 
convinced that nothing in that act bears in any way upon the questions now raised. 

Section 9921-1 G. C., as enacted in the act of :\lay 25, 1915 (106 0. L. 356), 
provides that the federal moneys received under this act of congrrss shall be set 
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aside in the state treasury as "the agricultural extension fund" and used in ac
cordance with the provisions of this act for the extension sernce of the college of 
agriculture of the Ohio state university. . 

Section 9921-2 as therein enacted provides as follows: 

"From moneys appropriated by the state for the employment of agri
cultural agents, not to exceed three thousand dollars in any one year, shall 
be expended for any county that shall raise at least one thousand dollars 
for the support of an agricultural agent for one year, and shall give satis
factory assurance to the trustees of the Ohio state university that a like 
sum shall be raised for a second year, or shall establish and maintain a 
county experiment farm as provided in the statutes. To secure this aid 
from the state, the board of county commissioners of any county shall 
agree to the employment of an agricultural agent approved by the dean of 
the college of agriculture of the Ohio state university." 

Section 9921-4 provides: 

"Each and every county of the state is authorized and empowered to 
appropriate annually not to exceed fifteen hundred dollars, for the main
tenance, support and expenses of a county agricultural agent, and the 
county commissioners of said county or counties arc authorized to set 
apart and appropriate said sum of money and transmit the same to the 
state treasurer who shall place it to the credit of the agricultural extension 
fund to be paid for the purposes aforesaid, on warrant issued by the 
auditor of state in favor of the Ohio state university. If for any reason it 
shall not be used as contemplated in this act before the expiration of two 
years, it shall revert to the county from which it came." 

Section 9921-5 provides for referendum vote of the electors of a county in the 
event that the county commissioners of any county shall not make provision for 
an agricultural agent; an affirmative vote is to have the effect of requiring the com
missioners to make the necessary appropriations for the employment of an agent. 
The section concludes with the following paragraph : 

"After having established this county agent work in any county, the 
county commissioners of such county shall continue to make such annual 
appropriations for said work as the trustees of the Ohio state university 
may direct, not exceeding fifteen hundred dollars annually, for a period of 
five years." 

It is apparent from a consideration of these provtstons that the act of the 
county commissioners which binds· the county to co-operate with the Ohio state 
university in its extension service is that described in section 9921-2, as follows: 

"To secure this aid from the state, the hoard of county commissioners 
of any county shall agree to the employment of an agricultural agent ap
proved by the dean of the college of agriculture of the Ohio state uni
versity." 

On the other hand, the same section requires that in order to justify the ex
penditure of state and federal moneys in the county it must "raise at lea~t one 
thousand dollars for the support of an agricultural agent for one year, and * * * 



_\.TTORXEY-GEXERAL. 693 

give ~atisfactory a"urance to the trustees of the Ohio state university that a like 
:.un1 ~hall Lc rais~d for a s~cond year, or * * * establish and maintain a county 
experiment farm as provided in the statutes." 

The last paragraph of section 9921-5 seems to give to this initial action the 
effect of binding the county commissioners to make annual appropriations for the 
work for a period of live years. The position in which this provision is found 
might give rise to the belief that the tin-year provision does. not apply unless the 
county agent work is established by a referendum vote. I think, however, that the 
contrary is the case, and that the: arrangements which the statute contemplates are 
to cover a period of five years. I reach this conclusion in spite of the fact that 
section 9921-2 refers to "a second year" only. The law is somewhat confused at 
this point, to be sure, ancl I rio not attempt in this opinion to decide this sub
ordinate question finally either way. It is sufficient to state that the commissioners 
of a county arc expressly authorized to enter into an arrangement which will bind 
them and their successors to make appropriations for not less than two nor more 
than five years, and to point out that the law does not contemplate a new contract 
or agreement for each year. 

This being the case, it is difficult to sec how section 5660 of the General Code 
can apply. This section in effect invalidates all contracts, agreements or other 
obligations involving the expenditure of money and resolutions for the expenditure 
of money made, entered into or passed by county commissioners, unless the auditor 
of the county first certifies that the money required to discharge the agreement on 
the part of the county is in the treasury and not appropriated for any other purpose. 
1t is an old section which has not been recently amended. It has not the force of a 
constitutional provision. If, therefore, a statute subsequently passed expressly 
authorized the making of an agreement by the county commissioners which would 
bind them to make appropriations in a succeeding year, it is manifest that such 
statute would be wholly inconsistent with section 5660. because at the time of mak
ing the agreement so authorized it could not be certified that the money required 
to perform the agreement on the part of the county is in the treasury and not ap
propriated for. any other purpose In uther wurds, we have the case of an agree
ment expressly authorized by statute and involving the expenditure of moneys in 
future year or years. 

This being the case, I come to the conclusion that none of the points raised by 
::'II r. Stanley presents any serious difficulty. The later statute, being inconsistent 
with the earlier one, must prevail, and to the extent of such inconsistency must he 
regarded as constituting an exception to the general rule laid down in the earlier 
law. 

The scope of the exception is such that the county commissioners may, in. my 
opinion, enter into the agreement authorized by section 9921-2 of the General Corle, 
whether they have any money in the treasury which can then be appropriated or 
not. 

The commissioners should in<leecl, as suggested by ::\Ir. Stanley, act by resolu
tion cluly passed and spread upon their journal. The resolution as drafted by him 
would, however, be open to criticism, in that it binds the county commissioners to 
make hut a single levy, whereas under the law they are required to make at least 
two annual contrihutiom, and possibly five. The resolution should recite an agree
nwnt on the part of the commissioners to the employment of an agricultural agent 
apprm·t•cl hy the clean of the college of agriculture of the Ohio state univrrsity, 
ancl an assurance on their part that the county will raise the agreed sum for on(' 
year ancl a likl· sum for a scconcl year, or so long as the co-operati\'c agreement 
~hall remain in force under the law. I ha,·e indicated merely the general outlines 
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of the agreement without attempting to dictate its phraseology. Such agreement 
may be entered into at any time and has the effect of a binding agreement. 

In passing I may say that I am unable to find any statutory warrant for the 
existence of a "county farm bureau association." The scheme of co-operative agri
cultural extension: outlined in sections 9921-1 et seq. of the General Code does not 
provide for any such agency, nor for the participation on the part of voluntary 
associations of individuals in the scheme of co-operative extension. Some authority 
to co-operate with voluntary associations -seems to be conferred upon the university 
by section 7974 of the General Code, as amended 107 Ohio Laws 559. Inasmuch 
as my opinion is not invited as to this point, however, I express none upon it. 

Very truly yours, 
JosEPH l\1cGHt:E, 

A ttomey-Gclzcral. 

1213. 

JOIXT SCHOOL SYSTDI-BOARD OF EDUCATIOX OF OHIO CAXXOT 
UXITE WITH AX IXDIAXA BOARD TO OPERATE. 

A board of education in Ohio cannot wzitc with a board of education i11 ludiaua 
for the operation of a joilzt school system. 

CoLcMncs, OHio, i.Iay 16, 1918. 

HoN. F. B. PEARSON, Superintendent of Public hzstruction, Colulllbus, Ohio. 

DEAR Sm :-In your request for my opinion you say: 

"Union City is situated partly in Ohio and partly in Indiana. Two 
separate school systems are being maintained. 

Can these two systems be legally consolidated into one system?" 

The public school system of Ohio is solely one of statute. Article 1, section 7 
of the Constitution, provides that knowledge being essential to the government, 
"it shall be the duty of the general assembly to pass suitable laws * * * to 
encourage schools and the means of instruction." The general assembly has passed 
laws as intended by said constitutional provision and under the laws so passed 
the schools of Ohio are being operated. There is no law in Ohio which permits 
a union of a board of education of this state and a board of education of another 
state or a union of school districts for the operation of the schools located on or 
along the state line. Boards of education have only those powers which are spe
cifically granted or those which are necessary to carry into effect those specifically 
granted, and therefore having no authority to so unite. I must advise you that the 
Union City board of education of Ohio cannot unite with the board of education 
of the city of the same name in Indiana in the operation of the schools. 

Very truly yours, 
}OSEPH ::\fcGHEE, 

Attomey-Gelleral. 
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1214. 

TRAFFIC LAWS-DEPUTY SHERIFF :\L\ Y PA TIWL J:\JPROYED ROAD 
OF COU:\TY TO E:\FORCE. 

C:nder the pro<"isions of section 2833 G. C. a deputy sheriff" call be assigned by 
the sheriff to the duty of patrollillg the imprm:cd roads of a cozmty, ~-·ith a ~-i~,- to 
arrcstiuy 011 sight those <..:lwm he ji11ds L"iolatill!f tlzc traffic lm.-s of tlze state. 

CoLl',\!Bl:S, Onw. :\lay 16, 191H. 

Box. Joux L. Hr.1sr., Prosccutin!J A ttorlleJ,', Circlc-<:illC', Olzin. 

DEAR SIR :-I have your communication of April 24, 1918, which reads as 
follows: 

"The state highway commissioner and the commissioners of Pickaway 
county, last fall, resurfaced and repaired the pike leading from Columbus 
to Chillicothe, Ohio. It was put in very good shape, but ever since that 
it has been used, very largely, as a speed way and over speeding is being 
practiced daily by many persons using large and heavy automobiles and 
motor trucks, which are doing much damage to the highway in making it 
almost impossible to keep this highway in good condition. The same is 
true of other highways in the county on which the county commissioners 
have expended much money and put in good condition. 

The county commissioners want to employ a motor patrolman and put 
him on the highways of the county to stop this over speeding and save and 
maintain the good condition of our pikes and roads. They would like to 
employ a patrolman, at a fair salary, by the year. 

Please inform me the method of procedure to employ such patrolman 
and clothe him with sufficient police authority and pay him a sufficient 
salary for his work. Under what sections of statute shall we proceed?" 

There is no provision in our statutes, with which I am familiar, which 
directly authorizes the employment of a patrolman by the county commissioners of 
a county, the duties of said patrolman heing to patrol the improved roads of a 
county with a view to preventing the misuse of the same hy motor vehicles. 

Section 1221 G. C. (107 0. L. 131, 132) contains a provision permitting the 
state highway commissioner to employ patrolmen for the maintenance and repair 
of intercounty highways and main market roads of the state, hut said patrolmen 
therein provided have not the duties referred to by you in your letter. 

Hence it will be necessary for us to ascertain whether any other officer of the 
county already provided for would be authorized to perform the duties which 
you have in mind. From your request I take it that it is the desire of the county 
commissioners to place a patrolman upon the improved roads of your county, to 
arrest upon sight those persons whom he finds violating the traffic laws of the 
state. It is my opinion that the sheriff or his deputies would have such authority. 

Section 2833 G. C. reads in part as follows: 

"Each sheriff shall presern the public peace an(! cause all persons 
guilty of breach thereof, within his knowledge or view, to enter into rec
ognizance with sureties to keep the peace and to appear at succeeding 
term of the common pleas court of the proper county and commit them to 
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jail in case of refusal. He shall return a transcript of all his proceedings 
with the recognizance so taken to such court and shall execute all war
rants, writs and other process to him directed by proper and lawful au
thority. * * *" 

From this section it is fairly evident that the sheriff or his deputy would 
have authority to arrest, upon his own knowledge or view, those persons whom he 
finds violating the traffic laws of the state. From the provisions of this section 
it is my opinion that the sheriff could place a deputy of his office upon the high
ways of your county, instructing him to patrol the same, with a view to the arrest 
and punishment of those who violate the traffic laws. 

To be sure, this would require additional deputies and would necessitate a 
greater allowance by the county commissioners for the sheriff's office, than he 
would otherwise need. But if the commissioners are desirous, as you suggest, of 
having the improved roads of the county patrolled, it is fair to assume that they 
will be willing also to grant the sheriff a sufficient allowance to enable him to 
employ a deputy for the purposes set out in your communication. 

There is no provision, other than that found in section 2833, supra, with which 
I am familiar, that would authorize any officer to patrol the improved roads of a 
county for the purpose of arresting those persons who are found violating the 
traffic regulations of the state. 

1215. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BLUE SKY LAW-PERJURY-VENUE. 

Under section 6373-20 the offense of making "a false statement of fact in any 
statement or matter of information required by this act to be filed with the com
missioner'' is completed when such statement or matter of ·information is actually 
filed with the commissioner, and the z•enue of such offense is therefore in Franklilt 
county. 

CoLUMBus, 0Hro, May 16, 1918. 

RoN. P. A. BERRY, Commissioner of Securities, Columbus, Ollio. 

DEAR SIR :-On April 25, 1918, you addressed the following communication 
to this office : 

"Following you will find an inquiry from the prosecuting attorney of 
Miami county addressed to this department. 

'I have been requested to bring to the attention of the grand jury on 
April 29, the question of indicting a man who filed with your depart
ment a statement of the condition of his company, which these men 
claim to be false, and the question that arose in my mind was whether 
or not the offense was committed in the county where the affidavit was 
made or whether it was necessary for the same to be filed before the 
offense was completed, in other words, whether the venue would be in 
Miami county where the affidavit was made or in Franklin county where 
it was filed. 
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. \rc you able to state whether or not the question has ever been raised 
and determined? I do not tind any construction of the section covering 
that point.' 

Kindly advise us m the premises so that we will be able to reply 
to ::\Ir. Kerr's letter." 
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The section of the blue sky law fixing penalties for its violation is 6373-20, 
which is as follows: 

"\\'hoever knowingly makes any false statement of fact in any state
ment or matter of information required by this act to be filed with the 
'commissioner,' or in any advertisement; prospectus, letter, circular or 
other document, containing an offer to dispose or solicitation to purchase, 
or commendatory matter concerning, such securities or real estate, with 
intent to aid in the disposal of the same, or whoever knowingly violates 
any of the provisions of sections 12, 14 or 15 of this act, or for the 
purpose of aiding in the disposal of any security or real estate, knowingly 
makes any false statement or representation concerning any license or 
certificate issued under the provisions hereof, shall be fined not less than 
one hundred dollars nor more than five thousand dollars, or imprisoned 
in the penitentiary not more than one year, or both; and whoever violates 
any of the other provisions of this act shall be fined not less than fifty 
dollars nor more than one thousand dollars, or imprisoned in the county 
Jail or workhouse not more than sixty days, or both." 

The penalties above described are provided for a number of different acts, 
most of which, like any ordinary offense against the laws, might be committed in 
any county in the state. It seems different, however, with the particular one about 
which you inquire, which is a "false statement of fact in any statement or matter 
of information required by this act to be filed with the commissioner." This 
refers to the different statements required to be filed either for the purpose of 
securing a license as a dealer or, as it is commonly called, registering a particular 
security. This statement, by the requirement of the act, is to be filed with the 
commis~ioucr. It has uu other destination, and there is no other purpose in making 
it excepting as it may be used by or through the office of the commissioner of 
securities. Until it is so filed, it is only, so to speak, in a formative or incomplete 
stage; it only acquires efficacy, only becomes a public document when it reaches the 
destination provided for it by law. This is made apparent by an observation of 
the apparent purpose of the Jaw itself, or if not that, the purpose of the machinery 
and procedure for enforcing the law. This law is enforced by and through the 
department. Its benefits are secured by requiring compliance with its provisions 
by and through the department. 

The object of these statements is to secure license or permission to transact 
business. This license or permission can only be secured from the commissioner, 
and by the issue of this license and its revocation and supervision afforded thereby 
over this character of business by the department, is the security which the act 
endeavors to give the public against deceit and fraud. 

The statement is only for the purpose of securing the authority to transact 
the husincss; the statement itself is in no manner to be used in the transaction of 
husincss or as an inducement to anyone to purchase securities. It therefore only 
l'omcs to maturity, is only effective, when so filed. 

Although the language is "a statement of facts, etc., required by this act to be 
tiled," yet, that is only a means used to point out what statement it is to which 
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the penalty applies, and that statement is found to be the one described above, 
which is not, within the meaning of the statute, a statement until it is so filed. It 
then becomes a statement which may be the basis of action by the department; 
before that it is not. 

Therefore, it follows that in this respect the offense can only be committed 
in the county in which said statement is to be so filed, which is Franklin county. 

1216. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-Ge11eral. 

APPROVAL OF BOXD ISSUE OF WARREN COUXTY-$2,750.00. 

CoLUMBUS, OHio, ::\lay 16, 1918. 

Tlze l11dustrial Com mission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Warren county, Ohio, in the sum of $2,750, for the 
purpose of paying the respective shares of said county, Franklin township, 
and of the owners of benefited property assessed for the improvement of 
section A, Cincinnati-Dayton road, intercounty highway No. 19, in said 
township and county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of \Varren county, Ohio, and of other officers, 
relating to the above issue of bonds, and find said proceedings to be in conformity 
with the provisions of the General Code of Ohio relating to bond issues of this 
kind. 

I am, therefore, of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and subsisting 
obligations of \Varren county, Ohio, to be paid according to the terms thereof. 

The bond form submitted with, and as a part of said transcript is not entirely 
'satisfactory, and I am, therefore, holding the transcripts until a satisfactory bond 
form for the bonds covering said issue is prepared and approved. 

1217. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF WARREX COUXTY-$20,250.00. 

CoLUMBUS, 0Hro, May 16, 1918. 

The Industrial C ommissioll of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IX RE: Bonds of \\'arren county, Ohio, in the sum of $20,250 to 
pay the respective shares of said county, Franklin township, and of the 
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owners of benefited property assessed for the improYement of section B. 
Cincinnati-Dayton road, intercounty hig-hway Xo. 19, in said county and 
township. 
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I haYe carefully examined the corrected transcript of the proceedings of the 
hoard of county commissioners of \Yarren county, Ohio, and of other officers, 
relating to the aboYe issue of bonds, and lind said proceedings to be in con
formity with the provisions of the General Code of Ohio relating to hond issues 
of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when the same are executed and delivered, constitute valid and subsist
ing obligations of \Varren county, Ohio, to be paid according to the terms thereof. 

The bond form submitted with, and as a part of said transcript is not entirely 
satisfactory, and I am, therefore, holding the transcripts until a satisfactory bond 
form for the bonds covering said issue is prepared and approved. 

1218. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

Attomc:~•-Gencral. 

APPROVAL OF BOND ISSUE OF \VARREX COUXTY-$15,000.00. 

Cou:!.ml:s, OHio, l\lay 16, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Warren connty, Ohio, in the sum of $15.000.00. 
to pay the respective shares of said county, Franklin township. 
and of the owners of benefited property assessed for the improvement of 
section A, Hamilton-Middletown road, intercounty highway X o. 179, lo
cated in said county and township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of \Varren county, Ohio, and of other officers, 
relating to the above issue of bonds, and find said proceedings to be in conformity 
with the provisions of the General Code of Ohio relating to bond issues of this 
kind. 

I am, therefore, of the opinion that properly prepared bonds coyering said issue 
will, when the same are executed and delivered, constitute valid and subsisting 
obligations of \Varren county, Ohio, to he paid according to the terms thereof. 

The bond form submitted with, and as a part of said transcript is not entirely 
satisfactory, and I am therefore, holding the transcripts until a satisfactory bond 
form for the bonds covering said issue is prepared and approved. 

V cry truly yours, 
JosEPH ::\IcGHEE, 

.·1 1/orncy-Gmcra/. 
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1219. 

VAGRANCY-SECTION 13409 CONSTITUTIONAL. 

Section 13409 G. C. may be treated as constitutional and operative for the 
punishment of vagrancy. 

CoLuMBus, OHio, :.\fay 16, 1918. 

HoN. RoBERT M. NoLL, Prosewting Attorney, Marietta, Ohio. 

DEAR SIR :-In your letter of l\Iay 9, 1918, you request an opinion from me as 
to the validity of. secti~n 13409 G. C. That section reads: 

"Whoever being ·a male person able to perform manual labor, has not 
.nade reasonable effort to procure employment or has refused to labor at 
reasonable prices, is a vagrant or common beggar and shall be fined not 
more than fifty dollars and sentenced to hard labor in jail until the fine 
and costs are paid. For such labor he shall receive credit upon such fine 
and costs at the rate of seventy-five cents per day." 

You also call attention to the decision of Dickson, ]., in the case of Ex Parte 
Frank Smith et al., 13 0. N. P. (n. s.) 278, in which the court held the above 
quoted section to be void as against the bill of rights, article 1, section 1. 

I desire also to call your attention to opinion No. 696, Annual Report of the 
Attorney-General for 1915, Vol. 2, page 1437, in which my predecessor had under 
consideration the question as to whether or not a person who was sent to jail, as 
provided by section 13409, should be credited at the rate of seventy-five cents per 
day, or sixty cents per day as was provided by section 12387. On page 1441 of 
said opinion the following language is found : 

"Before proceeding to the determination of the question which you 
ask, I would call your attention to the case of in re Smith, 13 0. N. P. 
n. s.) 278, wherein the court of common pleas of Hamilton county 
decided that section 13409 G. C. was void for uncertainty. I shall not ex
press any opinion herein as to the correctness of the decision of Judge 
Dickson, in the Smith case, but shall proceed on the assumption that sec
tion 13409 is constitutional and operative." 

If ever there was a time when the "tramp laws" (13408) and the "vagrant 
laws" (13409) should be enforced, that time is now. There is no occasion for 
a male person, who is able to work, to go from place to place and beg or ask sub
sistence by charity or enter a dwelling house, or yard or enclosure about a dwelling 
house, without the permission of the owner or occupant thereof, or do any of the 
other things provided in section 13408, neither is there any occasion at this time 
for a person to be a vagrant, no matter how said term is defined, and while I do 
not desire to say that the decision of Judge Dickson is wrong, I am inclined to the 
conclusion that another court of equal jurisdiction might easily arrive at a different 
decision. 

I therefore advise you that it is my opinion that you may proceed to punish 
violators on the assumption that section 13409 is constitutional and operative. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1220. 

BOARD OF DEPUTY STATE SUPERVISORS OF ELECTIONS-POWER 
TO :\fAKE RULES RELATIVE TO TRANSFER AND REGISTRATIOX 
OF ELECTORS BEFORE PRniARIES. 

The board of deputy slate supcntisors of elections, in mzmicipalitie s ~••here 
registration of electors is required by law, is authori::ed under section 4975 G. C., 
prior to any primary electiou, to make such provision as may be necessary and 
reasonable for the transfer aud reyistratiun of electors made necessary for the 
primary. 

COLUMBUS, OHIO, :\fay 16, 191R 

HoN. JosEPH T. MICKLETHWAIT, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR Sm :-You have asked an official opinion upon the following: 

"Have not the deputy state supervisors of elections in counties in 
which cities requiring registration of electors are located, the right and 
authority to fix the days and prescribe the hours for the registration and 
for the transfer of registered electors before the primary election held 
in the month of August each year and in the month of April in each 
presidential year, without being governed by any provisions of law, except 
such as are provided in section 4975 of the General Code?" 

Section 4975 G. C. provides : 

"The board of deputy state supervisors in municipalities where reg
istration of electors is required by law, shalJ, prior to any primary elec
tion, make such provision as shall be necessary and reasonable for the 
transfer upon the registration books and the registration of all persons, 
not previously registered, who may qualify themselves to vote at the 
ensuing X ovember election. X o person shall be admitted to vote at any 
primary election, in such municipalities, unless he shall have caused him
self to be registered as an elector therein, in the manner provided by law 
for the registration of electors." 

Said section is found in Ch. 6, Tit. XIV, part first, G. C., which is com
posed of sections 4948 to 4991-1 inc. G. C., and entitled "Primary Elections," and 
has to do with all matters pertaining to primary elections, even including com
pensation of election officers. 

Said section 4975 provides that in the registration in municipalities the board 
of deputy state supervisors, prior to any primary election, shall make such provision 
as shall be necessary and reasonable for the transfer upon the registration books 
and the registration of all persons not previously registered, who may qualify 
themselves to vote at the ensuing November election. Further provision is made 
that no person, other than those registered· in the manner provided by law for 
the registration of electors, shall be entitled to vote at the primary. 

Under this section it is my opinion, concurring with the one expressed by you, 
that the deputy state supervisors are authorized to make such rules as are necessary 
and reasonable and so fix the days and hours for the registration and for the 
transfer of registered electors becoming necessary before a primary election. 
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You call attention to section 4900 G. C., which reads as follows: 

"In cities in which a general registration of electors is required at 
presidential elections only, at all other state or other public elections, those 
electors who have been duly registered at such general registration and 
have not removed from the precinct in which they then registered at such 
general registration in sr.ch city shall not be required to register. But at 
such state or other public elections, at the times hereinbefore provided 
for registration days, only those electors· of such city shall be required to 
register as may be new electors or who have moved into a precinct of 
such city since a general registration and have not been registered therein, 
except that at such public election, other than presidential and state, such 
registration shall take place on Friday and Saturday in the third week 
before any such election. If an elector removes from the precinct in 
which he has so registered into another precinct of the city in which he 
resides, he shall apply in person to the registrars of the precinct in which 
he has so registered for a 'removal certificate,' as herein provided in other 
cases." 

This section is found in Ch. 5 of the same title and part hereinbefore men
tioned a1;d is headed "Registration of Electors." This chapter contains the general 
registration laws that were in force long before the passage of the general primary 
act. Inasmtfch as section 4900 makes provision for a situation "at such state or 
other public elections," and at the time of the enactment of this section there was 
no general primary act, it is my view that state and other public elections would 
not necessarily include a primary election, and when the legislature, in adopting 
the primary law, specifically provided as it has in section 4975 G. C. for certain 
provisions as to registration "prior to any primary election," I think it is reasonably 
clear that it did not intend the general registration provisions to apply to primary 
elections, but that the special provision made in section 4975 G. C. should apply. 

Therefore, it is my view that in providing for registration prior to a primary 
election, the board of deputy state supervisors acts under section 4975 G. C. and 
may in its sound discretion make such necessary and reasonable provisions for 
transfer and registration as it deems proper. 

Very truly yours, 
JosEPH ::\fcGHEE, 

A tfonzey-General. 

1221. 

APPROVAL OF DEED OF TRACT OF LAXD IX THE CITY OF AKROX 
TO THE STATE FOR AR:\IORY PURPOSES. 

CoLVllml:s, OHio, :\fay 17, 1918. 

Hox. GEORGE H. ·woon, Adjuta11t General of Ohio, Columbus, Ohio. 

DEAR SIR:-You have submitted to this department a deed whereby the city of 
Akron grants and conveys in fee simple to the state of Ohio for armory purposes 
the following described real estate: 

"Situated in the city of Akron, county of Summit and state of Ohio, 
and known as being a part of block 26, King's addition, and further de-
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scribed as follows: Beginning at the intersection of the southerly line of 
Quarry street with the easterly line of High street, thence southerly along 
the easterly line of High street 146.93 feet to a point; thence easterly at 
right angles to the easterly line of High street to a point in the westerly 
line of Broadway; thence along the westerly line of Broadway to the 
intersection of said line with the southerly line of Quarry street; thence 
along the southerly line of Quarry street to the northeast corner of a tract 
of land deeded by the city of Akron to the state of Ohio by deed recorded 
in Vol. 505, page 428 of the Summit County Records of Deeds; thence 
southerly along the easterly line of said tract to the southeast corner 
thereof; thence westerly at right angles to the easterly line of said tract 
204.00 feet to the southwest corner of said tract; thence northerly at right 
angles to the southerly line of said tract 145.00 feet to the northwest corner 
thereof and the southerly line of Quarry street; thence westerly along the 
southerly line of Quarry street 80 feet to the place of beginning. Re
serving the right to the city of Akron to use a strip fifteen feet in width 
along the south side of the above described property for a driveway in 
common with the grantee, which the grantee shall improve and keep in 
repair." 
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Said deed being dated April 26, 1918, and signed by the mayor and director of 
public service. At the same time you transmitted certified copies of the legislation 
under which the deed was made. 

I have examined said legislation and deed and finding the same to be in com
pliance with law hereby advise you that said deed may be accepted on behalf of 
the state of Ohio. The said deed should not only be recorded in Summit county, 
but also filed with the auditor of state. 

I am herewith returning you the deed and the certified copies of the legislation 
referred to; also the plat of the property handed us by lllr. Elliott, your architect. 

V cry truly yours, 
jOSEPH ;\lcGHEE, 

A ttorue:y-General. 

1222. 

APROVAL OF DEED FRO~I THE STATE TO JOHX KERR. 

CoLUMBus, OHio, ~lay 17, 1918. 

HoN. ]AMES :\I. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SJR :-~lr. John Kerr, through ]. Walter Wright, attorney at law of 
Bucyrus, Ohio, has made application to the auditor of state for a deed for property 
situated in the township of Scott, :\!arion county, Ohio, being the east half of the 
northwest quarter of section 16, township 4, range 16, stating that he is the owner 
of the said premises and that the final certificate of purchase issued to John 
Beckley has been lost or destroyed and cannot be found after the exercise of due 
diligence. 

Section 8525 of the General Code provides in part as follows: 

"* * * when a certificate of the purchase of land sold at a land 
office of this state, * * * has been lost or destroyed by accident or 
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otherwise, or when from any cause the owner of such land, by the usc 
of due diligence, cannot find such certificate, * * * when satisfied that 
the original purchase money for such land has been fully paid, the gov
ernor shall execute a deed therefor in the name of the original purchaser 
which must recite the facts authorizing its making. Such deed shall be 
duly recorded in the office of the auditor of state, and such auditor 
must transmit it to the present claimant." 

From the facts submitted it appears that the land described was granted by 
the United States to the state of Ohio for use of schools, and under an act of _the 
general assembly, passed January 29, 182i, said land was authorized to be sold. 
From records found in the office of the auditor of state it appears that one 
Constant Bowen purchased in 1828 the east half of the northwest quarter of 
section 16, township 4, south in range 16, and paid $25.00 thereon; that one 
Thomas Beckley paid the second installment in 1831 in the sum of $26.50; 
that John Beckley paid the last two installments in 1832 and 1833 respectively, 
each in the sum of $26.50, but there is no record of the deed ever having been 
made for such property. In view of that fact it would appear that you would 
be authorized, under section 8525 of the General! Code, to make a deed to said 
premises. 

In an examination of the title to said property it appears that John Beckley 
and wife deeded the premises in question to John Roberson in 1833, and that 
said Roberson deeded the same to John Welker in 1834. The auditor's duplicate 
shows that the property was in the name of John Walker in 1837, and Johnston 
Kerr in 1838. Deeds of record in Marion county show that Robert Kerr deeded 
said property to Johnston Kerr in 1837. There is nothing to show how the 
property passed from John Walker to Robert Kerr. In view of that fact I do not 
believe that the provisions of section 8526 should be invoked. But since the title 
seems clear from the deed of Robert Kerr to Johnston Kerr in 1837 to the 
present claimant, and since it appears that no deed from the state has ever been 
made, it would be proper to make a deed from the state directly to John Beckley, 
who appears to be the original purchaser. 

I herewith hand you a deed from the state of Ohio to John Beckley for 
execution should you come to the conclusion that such a deed should be made. 

I am also handing you the abstract and correspondence relative to the matter. 
Very truly yours, 

JosEPH McGHEE, 
A ttorney-Gmeral. 

1223. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD BIPROVEl\IEl\T I:\' 
LAKE AND MONTGOl\1ERY COUNTIES. 

CoLUMBUS, OHio, May 17, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your two letters of May 13, 1918, enclosing, 
for my approval, final resolutions on the following improvements: 

Euclid-Chardon road, I. C. H. l\'" o. 34, Sec. "B," Lake county. 
Dayton-Troy road, I. C. H. No. 61, Sec. "R," Montgomery county (types 

"A" and "B"). 



.ATTORXEY-GENER.AL. 

Dayton-Greenville road, I. C. H. Xo. 62, Sec. "P," ~Iontgomery 
county (types "A" and "B"). 

Dayton-Lebanon road, I. C. H. X o. 64, ~Iontgomery county (types 
"A" and liB"). 

Dayton-Indianapolis road, I. C. H. X o. 28, ~Iontgomery county 
(types "A, and "B"). 
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I have carefully examined said resolutions, find the same correct in form and 
legal, and am therefore returning the same to you with my approval endorsed 
thereon in accordance with section 1218 G. C. 

1224. 

Very truly yours, 
JosEPH ~ICGHEE, 

Attorney-General. 

ROAD DIPROVE:\IEXT-LL\IITATIOX UPOX LEVY TO PROVIDE FUND 
FOR PAY~IEXT OF TOWXSHIP'S PORTIO::\ OF COST. 

For the purpose of providing a fund for the Pa:yment of the cost and expense 
of a road improvement to be bome by a township, a levy not exceeding two mills 
may be made without submitting the matter to tlte people, subject only to tlte 
limitation of fifteen mills for all taxes. 

CoLL'MBL'S, Onro, :\lay 17, 1918. 

Hmr. Rov R. CARPENTER, Prosecuting Attomey, SteubeHville, Ohio. 

DEAR SIR :-I have your communication of :\Jay 8, 1918, in which you make 
inquiry as follows: 

"The state highway department, in conjunction with the commissioners 
of Jefferson county and the township trustees of Saline township, have 
planned the construction of a gap under the directions of the state high
way department, which gap connects the improved road at X ew Somer
set with an improved road at Hammondsville. The state has agreed to pay 
something like $22,500.00; the county commissioners a certain per cent, 
the township trustees a certain per cent, and the abutting property 
owners a certain per cent. 

The township trustees propose that their proportion be levied by virtue 
of section 1222 of the General Code, their levy not to be in excess of two 
mills. The present tax rate levy is lOY, mills. The question that aris~, 
with me in advising them is whether they have the right to levy any 
amount over ten mills without the vote of the people." 

Your question arises under the provisions of the highway law which have to 
do with the improvement of highways over which the state highway commissioner 
assumes jurisdiction. The question pertains particularly to the construction which 
should be placed upon section 1222 G. C. ( 107 0. L. 132), which is a part of the 
chapter containing the highway provisions aiJO\'e referred to. Said section covers 
a levy to provide a fund for the payment of the proportiun of the co,t and expense 
to be paid hy the township for the construction of highway~ under ~aid chapter. 
The part of the ~ection relating to your imJttiry reads as full ow:-.: 

~3- -· \"ol. I -A. G. 
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"Sec. 1222. * * * For the purpose of providing a fund for the 
payment of the proportion of the cost and expense to be paid by the inter
ested township or townships for the construction, improvement, mainte
nance or repair of highways under the provisions of this chapter, the 
county commissioners or the township trustees are authorized to levy a tax 
not exceeding two mills upon all taxable property of the township in 
which such road improvement or some part thereof is situated. Such levy 
shall be in addition to all other levies authorized by law for township pur
poses and shall be outside of the limitation of two mills for general town
ship purposes, and subject only to the limitation upon the combined maxi
mum rate for all taxes now in force. \Vhere the improvement is made 
upon the application of the county commissioners said county commis
sioners shall levy the tax and where the improvement is made upon the 
application of the township trustees said township trustees shall levy the 
tax. A county or township may use any. moneys lawfully transferred 
from any fund in place of the taxes provided for under the provisions 
of this section." 

You state the township trustees propose to make their levy under section 1222, 
supra; that the tax levy is already up to ten and one-half mills, and the question 
is whether the township trustees can make an additional two mill levy, without 
a vote of the people, under this section. 

First let me suggest that the township trustees cannot make a levy for the 
purposes indicated, under the provisions. of any other section than section 1222, 
supra, and further that under the provisions of this section the township trustees 
are authorized to make the levy in only those cases in which they make applica
tion to the state highway commissioner for state aid. \¥hen the county commis
sioners make application for state aid, they, and not the township trustees, must 
levy the tax to take care of the township's share of the cost and expense of the 
improvement. These are merely observations and do not go directly to the answer 
to your question. 

The answer to your question is to be found in this provision of section 1222, 
supra: 

"* ·~ * Such levy shall be in addition to all other levies authorized 
by law ·for township purposes and shall be outside of the limitation of two 
mills for general township purposes, and subject only to the limitation 
upon the combined maximum rate for all taxes now in force. * * *" 

If this levy is subject only to the limitation upon the combined maximum rate, 
we will consider what is "the combined maximum rate" of a township. Had the 
legislature merely used the term "maximum rate," it might have referred to the 
ten mill limitation; that is, the limitation beyond which any taxing authority 
could 'not go without a vote of the people. But in using the term "combined 
maximum rate" it evidently intended that the only limitation which was to be placed 
upon this levy of two mills was the combined rates levied both with and without 
a vote of the people; otherwise there would have been no necessity for using the 
word "combined." Further, this seems to have been the general policy of the 
legislature in the matter of road building. 

We find the above quoted sentence not only in section 1222, supra, but also 
in a number of other sections of the General Code; for example, sections 6926, 
6927, 3298-15 and 3298-18 (107 0. L., pages 100, 101, 77 and 82). The exact 
language above quoted is used in all of these sections and it was evidently the 
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intention of the legislature that in IcY) ing taxes to provide a fund from which 
roads might be built, either by the townships, counties r.r the state, the only limit 
to said levy would be the fifteen mill limit. 

Hence the only question which the budget commh,siun would be compelled 
to consid~r year after year, in the matter of this levy, would be as to whether 
the same could he brought within the fi £teen mill limitation and not whether it 
could be brought within the ten mill limitation, without a Yote of the people. 

Therefore answering your que,tion ~pccitically, it is my opinion that unc!cr 
~ection 1222, supra, in the levying of a tax of two mills for the purpu'e of pro
viding a fund for the payment of the proportion of the cost and expense to be 
paid by a township for a road improvement, the limitation to be considered IS 

the fifteen mill and not the ten mill limitation, without a vote of the people. 
Very truly yours, 

JoSEPH ::\IcGHEE, 
A ttorne::,•-General. 

1225. 

FOREIGX TELEPHOXE CO::\IPANY PURCHASIXG DO::\IESTIC C0::\1-
PAXY E..:\GAGlXG IX IXTRA-STATE AXD IXTERSTATE BUSIXESS 
XOT SUBJECT TO PROVISIOXS OF SECTIOX 183 G. C.~EXCISE 
TAXES. 

A foreign telephone company purchasing the plant of a domestic telephone 
company, and thereupon engaging in both intra-state and interstate business i1t 
Ohio, is not liable to compliance with section 183 of the General Code. 

Such a transactio11 occurring prior to June 30 of any ::,•ear renders tlte pur
chaser company liable to make report. and pay an excise tax based on receipts for 
the ::,•ear ending on that date; but tlte receipts on wltich the tax is based would 
be the receipts accruing to the company itself during its owners/tip and manage
ment of tlte proper!)', and <o.Jould not include any part of tl!e receipts of the vendor 
company during the year in question. 

CoLt::IIBt:s, Ouw, May 17, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLD!EN :-I acknowledge receipt of your letter of April 17th requesting 
my opinion as follows: 

"The Chesapeake & Potomac Telephone Company, a corporation or
ganized under the laws of \Vest Virginia, purchase<] the Ohio property 
of The Central District Telephone Company, which it began to operate 
as a public utility April 1, 1918, having both intra-state and interstate 
receipts. 

(1) Is the company required to qualify under section 183 General 
Code? 

(2) Will it be liable for excise tax upon its gross receipts for 1918, 
and, if so, for what period will the company be required to report its 
receipts upon which such tax shall be based?" 

The answer to your first question is furnished hy section 188 of the General 
Code, which provides, in part, as follows: 
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"The preceding five sections shall not apply * * * to express. tele
graph, telephone, railroad, sleeping car, transportation, or other corpora
tions engaged in Ohio in interstate commerce: * * *" 

It appears that the Chesapeake & Potomac Telephone Company entered the 
state for the purpose of doing a business which was at least partly interstate. It 
is therefore squarely within the terms of section 188 G. C. It is not necessary 
that a company should engage, or offer to engage, exclusively in interstate com
merce in order to he brought within this exception. 

Your first question is therefore answered in the negative. 

Your second question is answered hy the following sections of the General 
Code: 

"Sec. 5470. Each public utility * * * doing business in this state, 
shall, annually, on or before the first day of August, * * * under the 
oath of the person constituting such company, if a person, or under the 
oath of the president, secretary, treasurer, superintendent or chief officer 
in this state, of such association or corporation, if an association or 
corporation, make and file with the commission a statement in such form 
as the commission may prescribe." (106 0. L. 571.) 

"Sec. 5471, The statement, provided for in the preceding section, 
shall contain: 

1. The name of the company. 
z. The nature of the company, whether a person or persons or 

association or corporation, and under the laws of what. state or country 
organized. 

3. The location of its principal office. 
4. The name and postoffice address of the president, secretary, au

ditor, treasurer and superintendent or general manager. 
5. The name and postoffice address of the chief officer or managing 

agent of the company in this state." 
"Sec. 5473-1. In the case of telegraph and telephone companies, such 

statement shall also contain (in) the entire gross receipts, including all 
sums earned or charged, whether actually received or not, for the year 
ending the thirtieth day of June, from whatever source derived, whether 
messages, telephone tolls, rentals, or otherwise, for business done within 
this state, including the company's proportion of gross receipts for business 
done by it within this state in connection with other companies, firms, cor
porations, persons or associations excluding therefrom all receipts derived 
wholly from interstate business or business done for the federal govern
ment. Such statement shall also contain the total gross receipts of such 
company, for such period, from business done within this state.'' 

"Sec. 5475. On the first ~londay of September the commission shall 
ascertain and determine the entire gross receipts of each * * * tele
graph and telephone company for business done within this state for 
the year ending on the thirtieth day of June, excluding therefrom, as to 
each of the companies named in this section, all receipts derived wholly 
from interstate business or business done for the federal government." 

"Sec. 5483. In the month of October, annually, the auditor of state 
shall charge, for collection from each * * * telephone * * * com
pany, a sum in the nature of an excise tax, for the privilege of carrying 
on its intra-state business, to be computed on the amount so fixed and 
reported by the commission as the gross receipts of such company on its 
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intra-state business for the year covered hy its annual report to the com
mission, as required in thi.; act, hy taking one and two-tenth,; per cent of 
all such gross receipts. * * *" 
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The excise tax law of this state does not provide for the case of a utility 
changing hands in the middle of the year, the receipts of which are to be reported. 
It does not cast upon the vendee company the duty of reporting anything excepting 
its own receipts. The privilege here is, as this department has held, that of doing 
the business for the year beginning on the first of July (Annual Report of 
Attorney-General for 1914, Vol. 2, page 1697; Express Co. v. State, 55 0. S. 69). 

The receipts of the past year are used as a measure of the privilege to be 
enjoyed during the succeeding year, which is the thing taxed. It would have 
been perfectly competent for the legislature to have based the tax upon the receipts 
of the business for the past year, whether conducted by the company whose 
privilege for the succeeding year is taxed or not. J n other words, consistently 
with the theory of the tax, the general assembly might well have required a 
company in the situation of the Chesapeake & Potomac Telephone Company to 
report not only its own receipts during the two months of the year ending on the 
thirtieth of June next succeeding the date on which it began business in Ohio, but 
also the receipts of its vendor, The Centro.! District Telephone Company, during 
the ten months preceding the sale and transfer. Unfortunately, however, the leg
islature has failed to cover this case, as I have stated. I cannot read into section 
5473-1 G. C. any requirement to the effect that anything other than the actual 
receipts of the reporting company shall be included in the statement. 

In this connection I call attention to section 5417, which assumes further to 
define the term "gross receipts" as used in succeeding sections, like section 5473-1. 
Section 5417 provides as follows: 

"The term 'gross receipts' shall be held to mean and include the entire 
receipts for business done by any person or persons, firm or firms, co
partnership or voluntary association, joint stock association, company or 
corporation, wherever organized or incorporated, from the operation of 
any public utility, or incidental thereto or in connection therewith. The 
gross receipts for business done by an incorporated company, engaged in 
the operation of a public utility, shall be held to mean and include the 
entire receipts for business done by such company under the exercise of 
its corporate powers, whether from the operation of the public utility itself 
or from any other business done whatsoever." 

It might be argued that the first of these two sentences would have the effect 
of casting upon the reporting company the duty of including in its statement of 
gross receipts the gross receipts of its predecessor in title from the operation 
of the public utility. I cannot yield assent to this view, however, and am of 
opinion that without more explicit provision than any which I am able to find in 
the statutes a company which has done business in this state for only two months 
preceding the thirtieth day of June has nothing to report excepting the intra
state receipts arising from its public utility business in that brief period of time. 

I am of the opinion, therefore, in answer to your second question that the 
Chesapeake & Potomac Telephone Company will be liable for excise tax upon its 
gross receipts for the year 1918, and that, academically speaking, it will be 
required to report for the entire twelve months preceding the thirtieth day of 
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June, 1918; but inasmuch as the only intra-state receipts of the company in that 
period of twelve months will be those accruing after it began to do business in 
Ohio on April 1, 1918, those receipts only will constitute the basis of the assess-
ment of the excise tax. Very truly yours, 

1226. 

JosEPH McGHEE, 
Attor11ey-Geueral. 

APPROVAL OF BOND ISSUE NANKIK SCHOOL DISTRICT, ASHLAXD 
COUNTY -$26.000.00. 

CoLUMBUS, OHio, May 20, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of K an kin school district, Ashland county, in the 
sum of $26,000 for the purpose of building, furnishing and equipping a 
new centralized school building therein. 

I have carefully examined the corrected transcript of the minutes of the 
proceedings relating to the creation of the Nankin rural school district and pro
ceedings of the board of education of said school district, and of other officers, 
relating to the above issue of bonds. 

I find all of said proceedings, both those relating to the creation of the 
school district and the ·issue of said bonds to be in conformity to the provisions 
of the General Code of Ohio, and I am, therefore, of the opinion that properly 
prepared bonds covering said issue will constitute valid and binding obligations 
of said school district wlten the same are properly executed and delivered. 

No bond form accompanied said transcript, and I am therefore holding the 
same until a proper bond form of the bonds covering said issue is prepared 
and submitted to this department for approval. 

1227. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTION FOR ROAD H.IPROVEMENT IN 
SHELBY COUNTY. 

CoLUMBUS, Omo, May 20, 1918. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your letter of May 10, 1918, in which you enclose, for my 
approval, final resolutions for the following improvement: 

Shelby county-Sec. "E," Sidney-,Vapakoneta road, I. C. H. Xo. 164, 
type "B." 

I have carefully examined said resolution entered into by the county com-
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missioners of Shelby county, Ohio, and find the same correct in form and legal. 
I am therefore approving it under the provisions of section 1218 G. C. 

It is not necessary for me to pass upon the other question set out in your 
communication, for the reason that my predecessor, lion. Edward C. Turner, and 
I have heretofore passed upon the same. Very truly yours, 

JOSEPH :l\IcGHEE, 
A ttorlll:y-Gcl!cral. 

1228. 

l\IUNICIPAL UNIVERSITY-AUTHORITY OF CITY AUDITOR OVER 
EXPENDITURES AXD APPROPRIATIOXS THEREFOR-TAX 
LEVIES-APPROPRIATIONS-POWER OF DIRECTORS. 

The city auditor of a city maintaining a municipal university exercises the 
same function respectillg the expenditures of appropriatiolls from levies for the 
support of such university or for the mainte11ance of astronomical obscr-vator:y, 
or for other scientific purposes, as he does over the expenditures of any other 
municipal appropriati01t. 

The cou~teil of such city may make the seco11d levy mentioned in sectio11 7908 
G. C. exclusively for the maintenance of the obserz:ator:y, exclusively for otlzerl 
scientific purposes pertaining to tlze university, or jointly for both. Wizen made i1t 

a11y of these forms the proceeds of the levy should be appropriated generally, as 
the directors of tlze university have wide, though not absolute, discretio1t as to the 
expenditure of the funds so levied. 

CoLUMDt:s, Omo, May 21, 1918. 

Bureau of Inspcctioll and Supervisioll of Pubtic Offices, Columbus, ()hio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date, as follows: 

"\Ve are referring you to the provisions of sections 7908, 4285, 5649-3d 
and 280 of the General Code, and are advising you that the city auditor 
has received vouchers from the trustees of the University of Cincinnati 
approving bills covering numerous books which have been purchased 
for the university library and are shown in the asset accounts of the 
urfiversity library, such books being of a miscellaneous nature, such as 
Shakespeare's works, poetical works, general works on the present war, 
etc., etc., for the general use of the university. These vouchers are drawn 
upon the funds of the observatory. 

Question 1 : Has not the city auditor the same discretion relative to 
the laws previously mentioned against drawing on appropriations of one 
department for supplies or equipment of another department, in this case 
as he has on all other bills for various departments? 

Question 2: Can observatory funds be used for other purpose than 
those specifically set forth by statute for the observatory proper?" 

The sections referred to hy you, in so far as they arc material, arc a., follows; 
Section 7908 General Code: 

"The council annually may assess and levy taxes on all the taxable 
property of such municipal corporation to the amount of five-tenths of 
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one mill on the dollar valuation thereof, less the amount necessary to be 
levied to pay the interest and sinking fund on all bonds issued for the 
university subsequent to June 1, 1910, to be applied by such board to the 
support of such university, college or institution and also levy and assess 
annually five one-hundredths of one mill on the dollar valuation thereof, 
for the establishment and maintenance of an astronomical observatory, or 
for other scientific purposes, to be determined by the board of directors 
and to be used in connection with such university, college or institution, 
the proceeds of which shall be applied by the board of directors for such 
purposes exclusively. * * * 

The above tax levies shall not be subject to any limitations of rates 
of taxation or maximum rates provided by law, except the limitations 
herein provided, and the further exception that the combined maximum 
rate for all taxes levied in any year in any city or other tax district 
shall not exceed fifteert mills." 

Section 4285 : 

"The auditor shall not allow the amount set aside for any appropria
tion to be overdrawn, or the amount appropriated for one item of ex
pense to be drawn upon for any other purpose, or unless sufficient funds 
shall actually be in the treasury to the credit of the fund upon which 
such voucher is drawn. \'\'hen any claim is presented to him, he may 
require evidence that such amount is due, and for this purpose may sum
mon any agent, clerk or employe of the city, or any other person, and 
examine him upon oath or affirmation concerning such voucher or claim." 

Section 5649-3d : 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act shall make appropriations for each 
of the several objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes and 
all other sources of revenue, and all expenditures within the following 
six months shall be made from and within such appropriations and 
balances thereof, but no appropriation shall be made for any purpose not 
set forth in the annual budget nor for a greater amount for such purpose 
than the total amount fixed by the budget commissioners, exclusive ~f 
receipts and balances." 

Section 280: 

"All service rendered and property transferred from one institution, 
department, improvement, or public service industry, to another, shall 
be paid for at its full value. * * *" 

I refer you also to section 7909 General Code, which provides as follows: 

"Such levies shall be made by the council at the time, and in like 
manner as other levies for other municipal purposes, and must be cer
tified by it and placed upon the tax duplicate as other municipal levies. 
The funds of any such university, college or institution shall be paid 
out by the treasurer upon the, order of the board of directors and the 
warrant of the auditor." 
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As a basis for the views which I ~hall express I refer you to my opinion of 
recent date respecting the control on the part of the budget commission and other 
levying authorities as regards the !t:vies made under authority of section 7908 
General Code. I held in that opinion that under sections 7908 and 7909 no special 
immunity from the provisions relative to the machinery for levying taxes, other 
than that expressed in the last paragraph of section 7908, is accorded to the levies 
therein provided for. In other words, these levies and appropriations therefrom 
are to be treatecl just the same as other leYies made hy the council of a municipal 
corporation for proper municipal purposes. All the ~ections above quoted, there
fore, apply to the appropriation and expenditure of the proceeds of these levies. 

Your first question is therefore answered in the affirmative; and your second 
question in the negative, with the" rrualification that the levy mentioned in ,ection 
7908 is to be not only "for the establishment and maintenance of an astronomical 
observatory," but also "for other scientific purposes;" which purposes are "to be 
determined by the board of directors," but the proceeds of which are to be 
"applied by the board of directors for such purposes exclusi\·ely." 

The so-called "observatory levy" may, therefore, be so made by council as 
to be available for purposes other than maintenance of the observatory itself, pro
vided they are scientific purposes. Council must appropriate the proceeds of the 
levy, but inasmuch as the directors are to determine the scientific purposes to 
which it shall be applied, it would seem that council's appropriation could be no 
more specitic than the levy itself, and that the final discretion as to what scie.ntific 
purposes the appropriation shall be expended for must be left to the hoard of 
directors. However, the fact that the board of directors has some discretion does 
not lead to the conclusion that the discretion is unlimited; the purposes for which 
the proceeds of the levy may be expended in the discretion of the directors must 
be "scientific purposes." It would seem that the purchase of literary and historical 
books could scarcely be designated as a scientific purpose. 

I have said that the council may, in the first instance, make the levy so as to 
be available for purposes other than the maintenance of the observatory itself. 
The council is the levying authority. It may make the levy under section 7908 in 
any of three ways: 

( 1) For the maintenance of the observatory. 
(2) Fur the maintenance of the observatory or for other scientific purposes, 

etc. 
( 3) For scientific purposes other than the maintenance of the observatory. 
If the le,·y is in the first form then, of course, its proceeds may not he appro

priated or expended save for the maintenance of the observatory vroper; if it is 
made in the third form then the purposes for which it may be appropriated and 
expended must be scientific purposes other than the maintenance of the observatory. 
This is made clear by the fact that such purposes are "to be determined by the 
board of directors and to be used in co111zcction with suclz zmi<:ersity" (not in 
connection with such obscrz·atury). 

If the levy is made in the second or third forms above suggested the appro
priation thereof should be in the general form which I have stated above, and the 
directors would then have the broad discretion which I ha\·e described, save that 
they would have to exercise their discretion reasonably so as not to divert wholly 
from the maintenance of the obsen·atory funds levied in part for that purpose. 

Very truly yours, 
}OSEPH :\fcGHEE, 

A ttoruc}'-Gcnera!. 
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1229. 

CORPORATIONS-UNPAID SUBSCRIPTIONS TO CAPITAL STOCK AND 
SU~IS DUE UNDER EXECUTORY CONTRACTS FOR PURCHASE OF 
SUCH STOCK ~1UST BE LISTED FOR TAXATION AS PERSONAL 
PROPERTY-HOW PROPERTY OF SOLDIER ABSENT FRm.r COUN
TY IN THE ACTIVE ~IILITARY SERVICE OF THE COUNTRY LIST
ED FOR TAXATION. 

Unpaid subscriptions to the capital stocll of a pri·wte corporation and sums 
due under executory coutracts for the purchase of such stock made with the cor
poration, are, in the hands of the corporation, assets constituting a part of its capital 
stock aud are to be listed for taxation as "personal property' and uot as "credits;" 
i. e., the debts of the corporation may not be deducted from them. 

Tangible personal property of a soldier absent in the active military service of 
the country is to be listed by the soldier himself as 01f.mer, unless it has been left 
by him in the possession of a11 agent or trustee; if left in the mere custody of a· 
servant, the soldier retaining constructive possession, the sojdier must list the prop
erty; if left in the possession of a bailee the duty of listing is, uuder the statutes, 
not clear, the question being involved in a pending case and no opiuion is expressed 
with respect thereto. 

Iutangible personal property of a soldier so absent is to be listed by him 1mless 
the evidences thereof are in the control of a trustee, agent, guardian or parent, with 
author#y to manage the fuud represented thereby. Parents and guardiaus have 
this authorit:y as a matter of law; trustees a11d agents would have it only if cou
ferred upon them by the soldier. 

A soldier. in active service has, theoretically, the· capacity to chaHge his domzJ.. 
cile; but no change of domicile can be predicated upon p1·esence at a given place in 
accordance with the requirements of the service alotze. The evidence of such 
change of domicile by a soldier must be clear and unequivocal. Possible cases cou
sidered are presenting circumstances bearing upon change of domicile. 

CoLUMBus, OHio, May 21, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of ~lay lOth requesting my 
opinion as follows: 

"Corporations are in the habit of issuing certain portions of the stock 
of the company to their employes and deduct the unpaid subscriptions 
from the salary of the employe, on an installment plan basis. In some 
instances this subscribed but undelivered stock is carried as an asset, and 
the paid-up portion as a liability. In other instances they charge the face 
o.f the stock as though it were entirely paid-up, as a liability, and carry the 
unpaid subscriptions as accounts receivable and as assets. Is an unpaid 
subscription an account receivable, and should they be treated as such by 
the company in its return? 

Personal property located within the county, belonging to individuals now 
in the service of the United States, at various camps or bureau headquarters : 
Who has authority to list this property for the soldier? Can the auditor 
place it on as omitted property? If it consists of moneys, credits and 
other intangibles does it follow the residence of the owner; and if a 
soldier in the service of the government, can such soldier create any 
residence other than that where he last resided as a citizen?" 

Unquestionably, an unpaid stock subscription is naturally a "credit," or, as you 
put it, an "account receivable" of the corporation. Upon the making of a subscrip-
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tion to the capital stock of an incorporaterl company an obligation arises to pay 
the par value of the stock or such other sum as may be payable by the terms of 
the subscription. The relation of debtor and creditor exists. \Vhen stock is issued 
at a discount or for over-valued property it is frequently held that as between 
the corporation and the subscriber no more is due than the amount expressly agreed 
to be paid for the property turned over; but that subsequent creditors of the 
corporation dealing with it without knowledge of the circumstances surrounding 
the subscription may hold the subscribers, or their assignees with notice, for the 
difference between the true value of the assets turned over to the corporation 
and the par value of the stock. Even this doctrine, however, does not seem to be 
applicable to the case of a corporation which as a going concern and with assets 
impaired issues stock upon an agreement to pay what the said stock would be 
worth in the open market. Such a transaction is rathel" to be regarded as a sale 
of stock than as an original subscription, though it is not in reality such. This last 
doctrine is not universally accepted, and probably is not accepted in Ohio, but as 
between the corporation and the person to whom stock is issued such agreements 
are probably binding. 

Peter v. Union :Mfg. Co. et al., 56 0. S. 181. 

I mention these rules in a very general way to show that it is not universally 
true that the credit which exists in favor of the corporation on account of the 
issuance of stock to a person who does not pay the full par value is to be 
measured, in the first instance, by the difference between the amount paid and the 
full par value of the stock. Your question does not go to the value of the thing 
to be taxed, however, but it is a question as to its nature as a subject of taxation. 
I might add in respect to the matter of value that, like any other credit, a claim 
for unpaid subscription installments would have to be listed at its actual value 
rather than its face value. 

I have said that primarily a stock subscription, or an agreement to purchase, 
partly executory, is in the hands of the corporation uaturally a "credit" or "account 
receivable." I mean by this that, without legislation classifying it otherwise for 
the purpose of taxation, it would fall into such classifications, but as a matter of 
Ohio statutory law it will not do to say that a thing is to be classified a~ a 
"credit" simply because it represents the obligation of a debtor to pay and the 
correlative right of the creditor to enforce payment. A bond docs that, but it is 
separately classified as a subject of taxation; a note secured by mortgage is none 
the less a "credit" in its intrinsic character, but it is made "personal property" by 
section 5325 General Code; bank deposits give rise to the relation of debtor and 
creditor and nothing more, yet if payable on demand they are regarded as "moneys" 
and so defined by section 5326 General Code, although if the deposit were with an 
individual instead of with a bank it would be merely a "credit." 

The same thing is true, in my opinion, of unpaid stock subscriptions con
sidered as assets of the corporation. Section 5325 General Code provides, in part, 
as follows: 

"The term 'personal property' * * * includes * * * the capital 
stock, undivided profits, and all other means not forming part of the 
capital stock of every company, whether incorporated or unincorporated. 

* * * " 
Unpaid stock subscriptions constitute a part of the capital stock of the cor

poration. It is upon this theory that subsequent creditors arc entitled to enforce
ment of their payment and that the subscriber is not permitted to set off claims 
due him from the corporation against the claim on the unpaid subscription (Saw-
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yer v. Hoag, 17 \\'all. 610) ; though the doctrine does not apply while the corpora
tion is a going concern but only when it becomes insolvent (Clark v. Bever, 139 
U. S. 96) ; yet its application then is predicated upon the principle that in equity 
the debt of a subscriber is a part of the capital stock. See Xiles v. Olszak, 87 
0. S. 229, in which the application of the rule to building and loan association 
stock was denied, but in which the rule itself is recognized. (Gates v. Tippecanoe 
Stone Co., 57 0. S. 60.) 

But if there were any doubt as to whether or not unpaid stock subscriptions 
are intended to be treated as "personal property" in contradistinction to "credits," 
arising in view of the provisions of section 5325 G. C. standing by itself, such doubt 
would be dispelled, I think, by consideration of section 5327, which defines the term 
"credits." That section provides, in part, as follows: 

"Sec. 5327. The term 'credits' as so used, means the excess of the 
sum of all legal claims and demands, whether for money or other valuable 
thing, or for labor or service due or to becom~ due to the person liable to 
pay taxes thereon. including deposits in banks or with persons in or out of 
the state, other than such as are held to be money, as hereinbefore de
fined, when added together, estimating every such claim or demand at 
its true value in money, over and above the sum of legal bona fide debts 
owing by such person. In making up the sum of such debts owing, there 
shall not be taken into account an obligation to a mutual insurance com
pany, nor an unpaid subscription to the capital stock of a joi11t stock com
pan)•, nor a subscription for a religious, scientific, literary, or charitable 
purpose; * * *" 

I do not believe that the phrase "joint stock company" as used in this con
text is employed in any technical sense; on the contrary, I think it is equivalent 
to the word "corporation." I make this statement in full view of the fact that 
in earlier provisions of the same subdivision of the same chapter, originally a part 
of the same section of the Revised Statutes (section 2730, 56 Ohio Laws 175) the 
phrase "association, corporation, joint stock company or other company" is used, 
from which the inference might arise that the general assembly in defining the 
term "credits" intended to distinguish between joint stock companies and corpora
tions. The two terms seem to have been used interchangeably in the legislation 
extant in 1859, at the time the provisions under consideration became incorporated 
in our statutory law. Thus in Swan and Critchfield's Statutes of 1860, page 309, 
sections 92 and 93, we find it declared that "any joint stock company ,heretofore 
incorporated" may secure permission to complete an improvement which it has 
been organized to complete within a specified time "as is hereinafter provided;" 
the succeeding provisions are to the effect that-. 

"upon petition being filed by the directors of any corporation in the court 
of common pleas of the county in which the principal office of such cor
poration is located certain proceedings shall be had." 

Here there is a shift from the phrase ''joint stock company" to the term "corpora
tion" in the very same act of only two sections. 

Again, by section 1 of the act passed :\larch 14, 1853, entitled "An act supple
mentary to the act to provide for the creation and regulation of incorporated 
companies in the state of Ohio," it was provided: 

"That in all joint stock compauics, other than railroad companies, 
which have been or which shall hereafter be organized under the pro
visions of the act to which this act is supplementary, any and all install
ments of stock which shall remain unpaid sixty days after payment of the 
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same shall haYe been required, * * * may be collected by a ciYil 
action, or the directors may sell the stock so unpaid, at public auction 

* * *" 
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Here we haye the term "joint stock company" used in a sense naturally broad 
enough to include railroad companies, which, I think it will be conceded, must be 
considered to be "corporations" in a general sense and which indeed are referred 
to repeatedly as "corporations" in the sections of the acts then in force specifically 
dealing with railroad companies. (See Swan & Critchfield, page 271, section 19 
et seq.) 

Reading sections 5325 and 5327 together it is apparent that the legi>lature did 
not intend that unpaid subscriptions to the capital stock of a corporation should 
be regarded either as "credits" in the hands of the corporation or as "debts" of 
the subscriber subject to deduction from his other credits. 

Of course, the only difference between "credits" and "accounts receivable'' 
which are not credits is that debts. may be deducted from the former, while they 
may not be deducted from the latter. 

I am aware that section 5325 includes within the category of things which 
are to constitute "personal property" not merely the capital stock, but also all 
means not forming part of the capital stock of an incorporated company, and 
that section 5404 of the Gf'!neral Code requires a corporation, through its proper 
officers, to list for taxation, inter alia, its "credits." 

I do not find it necessary in this opinion to decide the question thus sug
gested respecting the right of a corporation to deduct its debts from its general 
accounts receivable for the purpose of determining its taxable credits; but con
tent myself with the statement, based as well upon section 5327 as upon section 
5325, that unpaid subscriptions to the capital stock of a corporation are not to be 
treated as general credits of the corporation for the purpose of taxation. 

I hav,e interpreted the first part of your letter as calling for a determination 
of the question as to whether or not unpaid stock subscriptions are "credits." 
You use the term "accounts receivable" in your letter, but this term is not found 
in the taxation statutes. I answer your question therefore by saying that while, 
naturally, an unpaid stock subscription or an executory contract of purchase of 
the stock of a corporation is, in the hands of the company, an "account receivable" 
in the general sense, it should not be listed as "credits" subject to deduction of 
debts, but as "personal property" from which debts arc not to be deducted. In 
passing I may say that the manner in which the corporation keeps its books is a 
matter of no concern so far as the taxation of its property is itwolved. 

I find it necessary to consider your second question first on the hypothesis 
that a soldier's domicile continues to be in the county of his former residence in 
Ohio. As you apparently intend to inquire about all kinds of personal property 
in the broad sense, including intangibles and tangible personal property, I shall 
have to consider this hypothesis under two additional suppositions: First as to 
tangibles and, second as to intangibles. 

If a soldier, either by enlistment or through draft, enters the service in the 
army of the United States and leaves at his home articles of tangible personal 
property, it will not, of course, be assumed that he has abandoned such property. 
On the contrary, it must he presumed in each case that he has left the property in 
the care, and indeed in the full legal possession, of some one as his agent or 
trustee for that purpose. He knows where the property is and he has consented 
that somebody shall have the care, if not the usc of it, during his absence in the 
army. The dominion thus resignee! by him to the otht·r party would probably be 
more than mere custody; so that if the person in whose charge the property were 
left as agent or trustee should cmwert it to his own use he would be guilty of 
embezzlement and not of larceny. On the other hand, if the relation of master 
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and servant had existed between the custodian with whom the property was left 
and the soldier, and the latter went away without intending in any way to alter 
the legal relations that had theretofore existed between the parties, it might be 
that the servant's dominion would be no more than custody. At the other extreme, 
it might be that the departing soldier would have left the goods in the possession 
of one as bailee. The point I make is that in no case could the property be 
regarded as abandoned by the soldier. 

Coming now to the statutes, we find that section 5372-1 of the General Code, 
which apparently is still in force, provides as follows: 

"Personal property, moneys, credits, investments in bonds, stocks, joint 
stock companies or otherwise in the possesion or control of a person 
as parent, guardian, trustee, executor, administrator, assignee, receiver, 
official custodian, factor, agent, attorney, or otherwise, on the day pre
ceding the second Monday of April in any year on account of any person 
or persons, company, firm, partnership, association or corporation, shall be 
listed by the person having the possession or control thereof and be entered 
upon the tax lists and duplicate, in the name of such parent, guardian, 
trustee, executor, administrator, assignee, receiver, official custodian, factor, 
agent, attorney or other person, adding to such name words briefly indi
cating the capacity in which such person has possession of or otherwise 
controls said property, and the name of the person, estate, firm, company, 
partnership, association or corporation to whom it belongs; but the 
failure to indicate the capacity of the person in whose name such property 
is listed or the name of the person, estate, firm, company, partnership, 
association or corporation to whom it belongs shall not affect the validity 
of any assessment thereof." 

Section 5370: 

"Each person of full age and sound mind shall list the personal prop
erty of which he is the owner, and all moneys in his possession, all moneys 
invested, loaned, or otherwise controlled by him, as agent or attorney, or 
on account of any other person or persons, company or corporation, and 
all moneys deposited subject to the order, check, or draft; all credits due 
or owing any person or persons, body corporate or politic, whether in or 
out of such county; and all money loaned on pledge or mortgage of real 
estate, although a deed or other instrument may have been given for it, 
if between the parties, it is considered as security merely. The property of 
a ward shall be listed by his guardian, of a minor child, idiot, or lunatic 
having no guardian, by his father, if living, if not, by his mother, if 
living, and if neither father nor mother is living, by the person having 
such property in charge; of a person for whose benefit property is held 
in trust, by the trustees; of an estate of a deceased person, by his execu
tor or administrator; of corporations whose assets are in the hands of 
receivers, by such receivers; of a company, firm, or -corporation, by the 
president or principal accounting officer, partner or agent thereof; and all 
surplus or undivided profits held by a society for savings or bank having 
no capital stock, by the president or principal accounting officer." 

Section 5369: 

"A person or party so listing property, or other items named in the 
statement described in the next preceding section, shall take and subscribe 
an oath or affirmation according to law, to be administered by the assessor, 
to the effect, adapting the form to the capacity in which the person 
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making the return acts, that the statement contains, as he nrily believes, 
a true account of all the taxa!Jl~ personal property, moneys, credits, and 
investments in bonds, stocks, joint-stock companies, annuities or other
wise, owned or controlled !Jy such person for his own use, or as parent, 
guardian, trustee, executor, administrator, rcceh·er, accounting officer, fac
tor, agent, or otherwise, * * *" 
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There are other statutes in which the same catalogue of representatives or 
custodians is repeated. \Vithout quoting them suffice it to say that if one 
person has the possession or control of the tangible personal property of another 
in any of the capacities mentioned in the statute, it is the duty of the first person 
to list the same for taxation; but if property is in the manual custody of another 
otherwise than in one of these enumerated capacities the true owner of the prop
erty must list the same under section 5370 of the General Code. 

Clearly, if the soldier's property were left in the mere custody of a servant, 
he at all times retaining the constructive possession-which he would exercise 
if he chose by directions given to the servant by letter or otherwise-section 
5372-1 would not apply and it would be the legal duty of the soldier to make 
the return. 

Equally as clearly, if the property were left in the possession of a trustee or 
agent, or parent or guardian (in case the soldier were under age), it should be 
listed by the person with whom it was left. 

A more diffu:ult question is furnished by the case of a bailee. Suppose, for 
example, the tangible personal property of the soldier is left in the possession of a 
warehouseman with whom it is stored. The identical question as to whether or 
not a warehouseman is within the terms of section 5372-1 G. C. is involved in a 
case now pending in the court of appeals of Hamilton county and entitled Pagels 
v. Beaman, Auditor. The court of insolvency of Hamilton county had held 
that the section does not apply to warehousemen. Decisions from other states 
are to the same effect. This office is making an effort to secure an opposite 
ruling, :mel T would not care to express an opinion at this stage of the proceed
ings in that case otherwise than to say that I entertain grave doubt as to 
whether or not a mere bailee is compellable to list for taxation property left in 
his possession. 

The rule as to intangibles (still assuming the legal residence of the soldier 
to be in the county which he left to join the army) is based upon different tests. 
Intangibles not being choses in possession the test of possession drops out and 
that of control, as suggested by section 5372-1 G. C., becomes applicable. As a 
matter of Ohio law it has been held that the control here involved must Le 
such as to enable the representative to exercise control over the fund represented 
by the chose in action, so that he would have not only authority to collect it, or 
the income derived from it, but ·also to apply the proceeds by way of reinvest
ment or otherwise. 

Lee v. Dawson, 8 C. C. 365; 
:\fyers v. Seaberger, 45 0. S. 232; 
Grant v. Jones, 39 0. S. 506; 
::O.IcKnight v. Dudley, 103 Fed. 918. 

Of course, a guardian or trustee would have this authority as a matter of law, 
but an agent or attorney could only have it if in fact it had been cielegated to 
him. If securities such as stocks or bonds were left in a safety deposit box at a 
bank the bank would not be required to list them for taxation because, obviously, 
it would have no control over them in the sense in which I have just defined that 
term. In all such cases the person in whose possession the evidences of indebted
ness or certificates of interest might be left would not be required to list them 
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for taxation; the duty of so listing them would remain with the soldier as the 
owner. 

The question now anses as to whether or not the county auditor, in case 
the soldier being under a duty to list either tangible or intangible property for 
taxation fails to do so, has authority to place same on the duplicate as omitted 
property. Unquestionably he has this authority. Congress by act of ).larch 8, 1918, 
has acted to a certain extent for the protection of soldiers in active service; but 
this legislation does not interfere with the taxing laws of the state except to 
prevent the sale for taxes of real property occupied by the family of a soldier as 
a home (see section 500 of that act). I know of no common law exception 
in favor of soldiers as against the duty to submit to the taxing laws of the coun
try. However, it would be going too far, I think, to advise as a matter of admin
istration that the auditor should proceed upon the basis that there has been, in 
the case of a soldier, a wilful failure to return or list his property for taxation. 
His service to the country should at least absolve him from the charge of a wil
ful violation of the law. On the contrary, the case seems to come squarely 
withirt the provisions of sections 5392 and 5397 of the General Code, which pro
\'ide as follows: 

"Sec. 5392. \Vhen the failure to make or verify such statement is 
occasioned by the sickness or absence of the person who should make or 
verify it, * * * the assessor, if unable to obtain positive evidence of 
the items or value, may make the statement from general reputation 
and his own knowledge of facts and circumstances." 

"Sec. 5397. When any person has been prevented from making or 
verifying a statement of property for taxation, by sickness or absence, 
and the asseswr has made a statement for him, at any time before the 
assessment of taxes thereon by the county auditor, such person may make, 
verify and file with the auditor the proper statement. In such case before 
the auditor shall receive the statement the person making it must add 
to the ordinary affidavit, a statement to the effect that his failure to give 
to the assessor or verify the statement at the proper time was occasioned 
by sickness or absence. On the filing of such statement the auditor shall 
correct the statement made by the assessor." 

In a proper case this procedure might be followed. It would seem unfair, 
however, under present circumstances to permit the assessor to guess at the value 
of the property which should have been returned by the absent soldier, inasmuch 
as the difficulty of obtaining a correct return from the soldier before the assess
ment of taxes will no doubt be insuperable. I suggest, rather, the procedure 
outlined in section 5401 of the General Code, which is in form one for the 
correction of the return of the assessor. The placing of omitted property on the 
duplicate by this provision is not attended by . penalties of any sort, and is 
to b,e based only t\pon positive information under oath. It affords, to my mind. 
the best available statutory provision for getting the property about which you 
inquire on the duplicate without doing injustice to the soldier. 

The last question which you ask relates, as you correctly assume, only to 
the situs of intangibles, which according to the law of this state take the situs 
of the residence of the owner. You inquire whether or not a soldier in the 
service of the government can create any residence other than that where he last 
resided as a citizen. 

The mere fact that he is a soldier does not make him a person of abnormal 
status, incapable of acquiring a domicile of choice; nor, on the other hand, does 
the fact that he has physically left his former home in order to comply with the 
requirements of the service in which he is enlisted constitute a change of 
domicile. 
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For present pnrpoo;es a "clomicile of choice" may be defined as a place chosen 
by a person as his abiding place with the intention of remaining there permanently 
or indefinitely. There is a doctrine in England to the effect that when a person 
abandons a home without the intention of returning to that place, his domicile of 
origin, i. e., the place where his parents lived when he was born, re\·erts and 
becomes his domicile for the time being until he shall have acquired a new domicile 
of choice. (Udny v. Udny, L. R. 1 H. L. Sec. 441.) So far as I am able to 
ascertain this doctrine has not been accepted in this country. (Borland v. Bos
ton, 132 l\lass. 89. See Barhydt v. Cross, 40 L. R. A. n. s. 986 and note.) 

Perhaps the rule with respect to soldiers is as well stated in 14 Cyc., 849, 
as anywhere. It is as follows: 

"In general it can be said that a domicile is neither gained nor lost 
during military service, and although a soldier, if both the fact and intent 
concur, can establish a new domicile during his term of enlistment, this 
will not be deemed to have occurred in the absence of the clearest and 
most unequivocal proof. !\" o domicile will be acquired merely from 
having been stationed in the line of duty at any particular place." 

If a soldier, required by the lawful orders of his superior to go in the line 
of his active service to a particular place, should become enamored of that place 
and move his family there, with the intention of making that his permanent resi
dence, I have no doubt that an effectual change in domicile would thereby take 
place. If he were a single man, however, it would be very difficult to show by 
any convincing proof that any such change of domicile had taken place. Con
temporaneous declarations included in letters would go far toward establishing 
such a change, but, as the text cited states, the proof must be clear and un
equivocal. This is because, though a soldier retains his normal status and is 
under no real legal incapacity, he is in point of fact under a species of quasi 
incapacity because his will is not entirely free. That is to say, his will to go from 
place to place is circumscribed. He cannot be absent from his command without 
leave, and the quarters in which he abides are not selected by his choice but by 
the choice of the proper superior military authority. In this latter respect there 
is perhaps some difference, under certain circumstances, between the case of a 
private soldier or non-commissioned officer and that of an officer who, though 
required to be at a post of duty, is sometimes permitted to live in his own 
quarters. So long as the intention as related to the place is thus circumscribed 
it would be pretty hard to show in an individual case that the requisite fact and 
intent necessary to constitute a change of domicile had concurred. In the case 
of a private soldier the fact would be lacking because while living in quarters he 
would not be abiding in a home selected by himself; so that, unless he had a 
family which he could establish in a new home, his own situation could with 
difficulty form the predicate of the necessary factum. In the case of both a 
soldier and an officer the continuing obligation to be where the necessities of the 
service and the orders of superior officers require would be a fact to be taken 
into consideration in connection with the intent that is requisite to establish a new 
domicile. 

In view of these considerations I can only answer your question by saying that 
it is legally possible for a soldier in the service of the government to create a 
residence other than that where he last resided as a citizen; but that every pre
sumption is against such a change of residence and is to be rebutted only by clear 
and unequivocal proof. :r\o safe rule for the solution of all possible cases can 
therefore be laid down. Very truly yours, 

JosEPH :McGHEE, 
Attorn eJ•-General. 
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1230. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF CHAGRIX FALLS, CUYA
HOGA COUNTY, $7,500.00. 

CoLUMBUs, O>Ero, .:\lay 23, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN;-

IN RE:-Bonds of t11e village q;f Chagrin Falls, Cuyahoga county, 
Ohio, in the sum of $7,500.00, for the purpose of paying the cost and expense 
of procuring additional water rigits and to install additional equipment 
and machinery and to build an additional reservoir to furnish and supply 
the inhabitants of Chagrin Falls, Ohio, necessary water for domestic usc and 
for protection of property ttgainst loss or damage by fire. 

I have carefully examined the transcript of the proceedings of the council of the 
village of Chagrin Falls, Ohio, relating to the above issue of bonds. Said issue is 
not in excess of any limitation imposed by law and the proceedings relating to said 
issue, both as to the purpose thereof and otherwise, are, in my opinion, in conformity 
with the provisions of the General Code of Ohio. 

With respect to the purpose of said issue, I am quite clearly of the opinion that 
under paragraphs 11 and 12 of section 3939 General Code bonds may be issued by a 
municipality fo,r the purpose of securing a source or means of wa.ter supply, as well 
as for the purpose of procuting m!J,chinery and other equipment for the purpose of 
effe.cting a distribution of such water. The securing of a source or means of water 
supply is within the enumerated JXJWers of municipal corporations (see sections 3619 
and 3677 G. C.); and under the above noted provisions of section 3939 General Code 
it seems quite clear that a municipality has authority to issue bonds necessary to 
carry into effect the specific power granted it by sections 3619 and 3677 G. C. with 
r~spect to water-works (see Akron v. Dobson, 81 0. S., 66, 74, 75). 

In line with this view I note that my predecessor, Hon. Timothy S. Hogan, in 
an opinion by him under date of August 14, 1913 (Annual Report of Attorney General 
for 1913, volume II, page 1662), held that a village may issue bonds under the Long
worth act to meet the ex;renses of drilling wells for the purpose of extending, enlarg
ing, improving or securing a more complete water-works system. 

As above indicated, my views are in accord with those of my predecessor in the. 
opinion just referred to, and with reference to the bond issue he!,"e under considera
tion r' am of the opinion that the village has authority to issue bonds for the purpose 
of procuring necessary additional water rights and for the purpose of building an 
additional reservoir to secure the necessary source or means of water supply, as well 
as for the purpose of installing additional water-works machinery and equipment. 

I am, therefore, of the opinion that said bond issue is in every respect in conformity 
to the provisions of law, and that bonds covering said issue properly prepared accord
ing to the bond form submitted will, when the same are properly executed and deliv
ered, constitute valid and subsisting obligations of the said village, to be paid in ac
cordance with the terms thereof. 

Very truly yours, 
JosEPB McGHEE, 

A ttorne y-'Gnteml. 
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1231. 

APPROYAL OF FIXAL HE~OIXT(OXH FOR RO.\D l_L\IPHO\'E:\!EXT IX 
FAYETTE COCXTY. 

CoLnmrs, Omo, :\lay 24, WIS. 

Hox. CLIXTOX C01n;.s, Sldt• Iligltwny Co111111i.~sirma, Co/uml)lls, 0/u'o. 

DEAR Sm:-Your letter of :\lay 14, 1!Jl8, em·losing, for my approval, final reso-
lutions on the following improwment~, received: · 

Fa:w•tto Cmmty-S:!ction "K," i:lp;·in~fidd- \\"a-;hington roa·l, I. C. II. 
Xo. 1!J7. 

Fayette County-Heetion "0," Hillsburu-Wa~hingtun road, I. C. ll. 
Xo. 25!J. 

I have !'arc(,ully examined said resolutions, find the same eurn~et in form and 
legal, and am therefore returning them to you with my approval endorHcd thereon, 
in accordance with section 1218 G. C. 

1232. 

Y cry truly yours, 
Ju•EPH ::\lcGHEE, 

Allorn£•y-C:cucml. 

RUHAL HCHOOL DIHTlUCT-SEPAHATE SUPEHVJHIOX. 

A rural school distri[t which is not wholly centralized cannot be crmlinucd as 11 scpr~

mte SllpertiiSiolt di8lrict under section 4740, as mntmlcd in 107 0. L., 622. 

Cm.nmrH, Omo, .\lay 21, l!JlR. 

HoN. UollERT :O.I. l\' OLL, fJrosecuting Allnrrll'y, 1lf~<ri,'ll", Ohio. 

DEAR Sm:-::\ly opinion is requested by you on the following statement of fads: 

"Washington county had four (4) separak HuperviHion <lish·ids <'rea((,c[ 
undPr authority of scetion 4740 C. C., prior to the amendment of this scdion 
in 1!!17. Hurh distri!'!H luive not been plared under <listrid supcrvi-<ion 
sinee the amendment. 

I have examinPd opinion of your uftiee Xo. i67, given Xovmnber 7, 
1917, and I find myself unable to adviHc our eounty sehoul superintendent 
definitely a.~ to the effect of this amendment. 

I would therefore be pleased to have you give me your opinion stating 
whether or not the four districts should be plaeed under diRtrict supervision 
at this time." 

In order to arrive at a thorough umlerHtanding of the matten; whi<"h brought 
about your inquiry, it will be necessary to note under what oireumstanccs supervision 
districts of a eounty school di,;trict arc fomted and also under what l'ircumstanN'H 
or conditions a district may be eontinued or established as a separate <listrirt under 
section 4740 C. C. 

HupcrviHion diHtricts of the eounty sehoul dist riel were fin; I providP<l for in l!J 14 
in what is eoruruunly called t~c new sehoul code. It was provided in scetion !731! 
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thereof that the county board of cducdion sh:1ll, within thirty days after such eounty 
board of education was first organized (th:!t is, 1914), divide the county school dis
trict into supervision districts and that each district W:!S to contain one or more village 
or rural school districts. Certain other limitations not material to this opinion were 
also provided f01• and authority was given the county board of edt<cation "upon ap
plication of three-~ourths of the presidents of the village and rural district b 1ards of 
th:>. county" to redistrict the cour.ty into supervisi<Jn districts i11 any year. Super
vision w::.s thus provided for every schocl district of the county school di~trict. At 
t!1e time of the enactment, however, of said original section 4738, there existed ncmer
ous districts in the st::.te which alrecdy had employed superintendents who had been 
so employed under authority of &3ction 7705 G. C., as said s~ction existed prior to 
the enactment of the new school cede, c.nd so that such districts rright retcin their 
superintendents who h:1d theretofore been employed :1r:.d might not be under the 
jurisdiction oi the district superintendent, there was enacted r.t the same t"me crigi a! 
section 4738 was enacted another scctio:~, ~o. 4740, which read as f:ollows: 

"Any village or run::.! district or union of school districts for supervision 
purposes which al;eady employs a superintendent and which officially certifies 
by the clerk or clerks of the bor,:·d of educ!'.tion on or be:ore July 20, 1914, 
that it will employ a superintendent who gives at le2.st one-half of his time 
in supervision, shall upon application to the county bo2.rd of educ2.tion be 
continued as a separate supervision district so long as the superintendent 
receives a salary of at least one thousand dolla~s and continues to give one
half of his time to supervision work. Such districts shall receive such portion 
of state aid for the payment of the salary of the district superintendent as 
is based on the ratio of the number of teachers employed to forty, multiplied 
by the fraction which represents that fraction of the regular school day which 
the superintendent gives to supervision. The county superintendent shall 
make no nomination of a district superintendent in such district until a 
vacancy in such superintendency occurs. After the first vacancy occurs in 
the superintendency of such a district all appointments shdl be made on 
the nomination of the county superintendent in the manner provided in 
section 4739. A vacancy shdl occur only when such superintendent resigns, 
dies or fails of re-election. 

Any school district or distriets, having less than twenty teachers, iso
lated from the remainder of the county school district by supervision dis
tricts provided for in this section shdl be joined for supervision purposes to 
one or more of such supervision districts, but the superintendent or super
intendents already employed in such supervision district or districts shall 
be in charge of the enlarged supe~-yision district or districts until a vacancy 
occurs." 

Said section in effect provides that, subject to the conditions :c.nd limitations 
therein provided, the county board of education m:c.y designate certain districts as 
"separate supervision districts" and when so cre:.:.ted the superintendent therein was 
named as and paid in the same m:mner :ts other district superintendents. He was 
in fact a district superintendent for said separate supervibion district. S:•id section 
however, was amended in 1915, lOG 0. L., 439, to reM! as follows: 

''Any vill:.:.ge or rural school dist;·ict or union of school districts for high 
school purposes which m.1intains a first grade high sehool and which employs 
a superintendent shall upon :tpplieation to the county board of cdueation be~orc 
~cptembcr IU, 1915, or before June lilt of :>ny year thereafter, be coutiuued 
as a separate diHtrid un<!N the di:cct supcr\"ii'ilJn of the eounty superia-



.1TTORXEY -GL."'ER.AL. 

tendent. Such di~trict shall continue to be under the direct ~upen·i~ion of the 
county superintendent until the bo:o~rd of education of such distriet by reRO
lution shall petition to become a p::.rt of e supervision district of the county 
school district. Such superintendent shell perform ell the duties prescribed 
by law for a district superintendent, but shall teech sueh part of eaeh dr.y 
c.s the board of educetion of the district or districts m::.y direct. Such dis
tricts shdl rcccin no st11te aid for the p~.yment of the snJarics of their super
int:mdents, and the sdaries shall be paid by the board employing such super
intendents." 
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A marked change is noted in suid amended section, L:"t LbO\'C quoted, from the 
way in whieh it originally rc:a•l. The original section provided for three cla:s:sc.s of 
districts, viz., vilkge, rural and union of school districts for supervision purpcscs, 
which could become scpamte supervision districts. The amer.ded section provided, 
in the place of the class "union of school dist'·icts for supe:-vision purposes," a differer.t 
class, viz., "union of school dist:·icts for high school purpo~es." "Cnion of schcol 
districts for supervision purposes was provided for under section 7705, as it existed 
prior to the enactment of the new school code, but was not provided for under the 
new school code, and the former section 7705 was repealed and re-enacted as a new 
section, with said provision in relation to the union of school districts for supervision 
purposes being eliminated. 

In original section 4740 it was provided that the application must be filed before 
July 20, 1914, but in the amendment last above noted the application was to be filed 
before September 10, 1915, or before June 1st of any year thereafter, and no district 
could be so continued without su~h application. It was provided in the original 
section under what conditions or limitations such district should continue as a sep
arate supervision district, but in the 1915 amendment the conditions were changed 
and it was provided that "such district shall continue to be under the direct super
vision of the county superintendent until the board of education of such dist:-ict, by 
resolution, shall petition to become a part of the supervision district of the county 
school district.;; In the original section it was provided that the state should grant 
state aid to assist in the payment of such s 1perintendent, that is, from what was com
monly called state aid for supervision purposes, but in the amendment of 1915 it was 
provided that such district "shall receive no state aid for the payment of the salaries 
of their superintendents and the salaries sha"l be paid by the board employing such 
superinte:de1.ts." There were other changes made by the amendment in 1915, but 
nothing, I think, which wodd be matuid to the question be[o'"·e us. 

It seems to me, however, that we are forced to conclude that the legi;!Iature, in 
its 1915 amendment of said section, intended to deprive the superintendent of such 
a district of whatever position he occupied as a district superintendent, except that 
of simply performing the duties which usually devolve upon a district superintendent 
That is to say, when said section was so amended and made to read t,hat t,he district 
should be under the direct supervision of the county superintendent, and that the 
superintendent of such district should be paid by the board of education of the dis
trict, and that the district should receive no state aid for supervision purposes, and 
that instead of being dcsigr.atcd a separate supervision district it was only designated 
as a "sepamte district," then and for those reasons it seems to me that the district 
went out from under the supervision of a district superintendent and went under the 
supervision of the county superintendent. Said position is fortified further by the 
fact that the language used in the 1915 amendment permitted the district to con
tinue to be under the dirert supervision of the county superintendent until the board 
of edw·ation by resolution pditions tlu~ t·mmty board of education to beeome "a pnrl 
of c. ~uperri~iiJ11 di~tricl of t!,t Ct•tiiii1J Mlwr./ t!i.,tric!." 
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Districts which had existed prior to the amendment of 1915 ::,sa union of school 
district.s fer supervision pt:'l'poses could not take advantage of the provib-ior.s of s11id 
amended section. and becon:e a separat~ district. In other wordf, the only districts 
which could fi!e a proper application to be continued as se.parate districts uncer the 
amendment of 1915 >1\:l;e village, ruml and ur.ion of school districts for high school 
purpo~s. 

Se~tion 4740 was again an:ended in 1917, 107 0. L., page 622, to read as follows: 

"Any village or wholly-centralized rural school district or union of school 
districts for high school purposes whicp maintains a first grade high school 
and which employs a superintendent, shall upon application to the county 
board of education before June 1st of any year be continued as a separate 
district under the direct supervision of the county superintendent until the 
board of education of such district by resolution shall petition to become a 
part of a supervision district of the county school district. Such superinten
dents shall perform all the duties prescribed by l11w for a district superin
tendent, but shall teach such part of each day as the board of education 
of the district or districts may direct." 

Here again the classes of districts are changed, for instead of 11ny rural diHtriet 
which employed a superintendent, etc., being eligible to be continued as a separate 
district under said last amendment, only "wholly centralized ruml" districts are so 
eligible. So that the classes as they now exist, which may make applieation to be 
continued as separate districts, are a vi/lege, wholly centralized rural, or union of school 
districts for high school purposes. 

It was held by this department in opinion No. 244, rendered un<:'cr date of M~ty 
5, 1917, found in volume I of the Opinions of the Attorney-General for 1917, page 
621, that the word "continued," as used in mid section, fhould be read to mean "estab
lished" when it applied to districts makirg a first application thereunder, ard the 
section is perfectly dear that there eould be r.o establishment of sepa.rate distridH 
other than those whieh would rome within the three classes, lu.st above mentioned. 
But, in your request you say that there existed four "separate supervision districts" 
which had been crea.tcd ur.de.r authority of seetion 47.40 prior to the amendment in 
1917, and inasmuch a.s the sta.tute of 1915 used the term "separate districts" instel',d 
of "separate supervision district," as it Wl1s used in 1914, I am taking it that the dis
tricts you mention had been ere:1tecl a.H "separate supervision districts" in 1914 and 
that they were properly continued a.H Hcpara.tc districts in Hll5, a.nd that the only 
reason the question is now mis~d is, that the districts a.re not village or union of school 
districts for high school purposes, but tlmt they arc rural districts a.nd that as sueh 
rura.l districts they are not wholly centralized, ar.d your question resolves itself into 
the following, viz., can a rural school district, not wholly centralized, which existed 
as a separate district prior t<J the n.mcndment of 1917, be continued as a separate 
district since said a.mendment? 

As noted at the outset of this opinion, when the new school code wa.s ra.Ewd :wd 
the county boa.rd of cduca.tion had been properly elected, and ha.d qualified and organ
ized, it was the duty of such boa.rd to divide the entire county district into super
vision districts, taking into considera.tion, of course, any sepa.ra.te supervision dis
tricts which were at that time permitted. 

Section 4738 was a.mcnded in 1915, 106 0. L. 396, to read a.s follows: 

"The f'Ounty hoa.rd of education shall divide the f'ounty Hf'hcol district, any 
year, to take effect the fj.rst day of the following i-'epterr bcr, into ~UJ er-
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Yl~ton rlistriet~, c:wh to euntuin o11c or more villugr• or rural ,;('huul di~trkt~<. 
The territory of ~lldt ~upt·rvi,ir,ll r.Ji,trids ~];ull Le r·ontigt:rnt' ar:d I'OII!J.al't. 

I 11 thP formation of tlw ~upPrvision rli,trir·ts r·o11,;irkration ~I Jail Le gin·n to 
the nm11hPr of tPaPiu·rs Nnployr·rl, the aruomtt of r ow•olidution umlr·r•ntr:.di
zatioll, the r·onrlitiou of the roads ami general topogruphy. The tPrritory in 
the rliffen•11t distril'ls shall be a' m·arly Pquul us pradieublP awl the numbPr 
of teael11•rs employed in any one supPrvision clistrid shull r;ot be lr•,s than 
thirty. The county board of cdueution shall, upon a.ppliPution of three
fourths of the presirlents of the village anrl rural rlistrid bourrls of the c·ounty, 
redistric·t the county into supervision rJi,trid,. TJte r·otmty lJUarrl of Prltwa
tion may at their rliscretion require til!' r•ounty suJwrintenrlent to pPrsonully 
:;upervi,e nut to excned forty teaehers of the villa).!;e or rurul sehools of the 
county. This shull supcrserle the m•cPssity of the distrid supcrvL,ion of 
these schools." 
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It is provider! in sairl section that the eounty boarcl of rclucation shall divide 
the r•otmty sehoul district "any year" into Hllpervisiun distriets and that Ht[('h clistrid>' 
shall!.>(' as nearly equal as pmcticable, and that in ca'e the r·otmty board of erlueation 
shall receive an application of thrcc-fuurthH of the prcHirlentll of the village and rural 
district boanls, then the county board of cclt[('ation mullt redistrict the eounty into 
supervL~ion districts. Haid section also proyir!Ps that the boarrl of edueatiCJn of thP 
county school dilltrict "may at their diseretiun require the eounty suvcrintendcnt 
to personally llUpervisc not to exceed forty tcaehers of the village or rural sehools of 
the county" and that this shall supersede the necessity of the distriet supervision 
of these sehook That i-·, if for any reason territory is annpxcd to a county school 
district, and it is necessary to attach to some supervision district, or if, say a. district, 
which had been existing as a separate district, should, by its board of education, pass 
a resolution petitioning the county bo:::.rd of education to become a. part of a super
vision district of the county school district, or if for any other reason it was necessary 
in the judgment of the board of education of the county s:hcol district, to redistrict 
the county, said sed ion 4738 gives authority to the county beard of education v.-hcrcby 
said purpose may be accomplished. Or, if three-fourths of the p:-esidents of the 
village or rural school districts of the county srhcol district pdition the cot nty board 
of education to do so, the county board of erlucntion muHt redi,triet said eounty into 
supcrvillion districts. In making paid "upervision districts, the euunty board of edu
cation must include all territory of the county school distriet, Pxccpt that the county 
superintendent may be compelled by the eounty board of edueatiun to personally 
supervise not to exceed forty teaehcrf, :!nd I ~.:m tr:king it that the territory in >vhieh 
saicl forty tear·hcrs arc located, while being a part of the ('Ounty Hchool district, would 
not be a. part of any supervision r!istrict in the county Hchool diHtriet. 

In ascertaining the territory of the eounty school district, which is to be a~signerl 
to the various supervision districts, the county board of education, in so rcdi~trieting 
the eounty school distJ·iet, must ascertain whether or not there arc any distrids in the 
county whieh have been continued or establi~hcd as Heparate districts, and whether 
or not they can qualify to so continue as ;;uch separute distrid,;. If there exists any 
such district which has been continued as a ~epa.ra.te district, which has failed to em
ploy a superintendent, then such rlistriet could not lonp;cr continue as a separate dis
triet. Flo likewise, if it is found that there exists a separate distric·t whi('h docs not 
eome within the class of a wholly r•r•ntralizr•rl rural distri!'!, it is my opinion that ~m<"h 
district could not longer be rontinued as a separate clistrid ami ~ueh distriet woulrl 
have to be assign:d by tJtc county board of nlueatiou to a :-.upPrvi,ion district of the 
county sclwol distrid, or the eouuty Lo:lrd of tduedirm would have to H'quire the 
county supPrintendPnt to J;Prwnally 'llJ 1 rvi'P the tea~· her' of >-l:< h c!istri!'!, provirkrl 
the number did nut cxc eed forty in the entire eounty sdtool distri<"t. 
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You say you have examined opinion Xo. 767, rendered by this department on 
Xovember 7, 1917, :md th:~t you are w:: blc to r,dviEe your county superintendent 
definitely as to the effect of the r,mcndrr.ent sir.ce rcac'irg n:id OJ:inicn. 1 here were 
three questions answered in said opinion: Fir~t, what is mcr.nt by a "wholly ccntrr.l
ized rural school district;" second, are rural sdwol distJ·icte, "hith arc not wholly 
centralized, entitled to have separate supervision v,s now provided by section 4740 
G. C., and, third, where the centmlization of sthcols has been carried into c.ffect, is 
it necessary that all the schools be centrclizcd under or.e rcof? Ir.arrr.urh as ycu have 
a copy of said opinion, it will not be necessary for me to cncloEe one herewith, and 
that, together with this opinion, will answer your inquiry. 

Answering your question specifically, then, I advise you that a rural sthcd dis
trict, which is not wholly centralized, cannot be continued as a separate supervision 
district under section 4740, as amended in 107 0. L. 622. 

1233. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF SANDUSKY COlJNTY, $136,000.00. 

CoLCMBcs, CHro, Mey 24, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

IN RE: Bonds of Sandusky County, Ohio, in the sum of $136,000.00, for 
the purpose of p:::.ying the respective shares of said county of York and Green 
Creek townships, and of the owners of benefited property assessed, of the 
cost and expense of improving the Fremont-Bellevue road, I. C. H. Xo. 
274, section L·2. 

I have made a careful examination of the transcript of the proceedings of the 
board of county commissioners of Sandusky county, Ohio, and of other officers re
lating to the above issue of bonds, and find said proceedings to be in all respects in 
conformity to the provisions of the General Code of Ohio rehting to bond issues of 
this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when properly executed and delivered, constitute valid and subsisting obliga
tions of said county to be paid according to the terms thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory to me and I am therefore holding the transcript of the proceedings re
lating to this bond issue until a bond form meeting my approval is prepared and sub
mitted. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney Generd. 
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1234. 

XOTARY FEES-LEGAL CHARGE AGAIXST CITY FUXD FOR ACKXOWL
EDGIXG CK\IETERY DEEDS-CITY SOLICITOR. 

Notcry fees for r.c'.:nowledging cemetery deeds c,re legal ck.rges cgainsl the funds 
of the city. Howaer, these fees may not be pcid to or rec~1•ed by the city solicitor. 

CoLL"l\IBL"s, CHID, ::\lay 24, 1918. 

The Bureau of lnspec:ion and Supervision of Public Offices, Columbus, Ohio. 

GE~'TLE~IE:N:-1 have your letter as follows: 

"We refer you to section 4165 G. C., Opinions of the Attorney-General, 
page 223, of the 1913 reports, and page 405 of the 1915 reports. 

Question: Are notary fees for acknowledging cemetery deeds a legal 
ch~rge against the fund~ of the municipality?" 

I note you refer to an opinion found in the Annual Report of the Attorney-Gen
eral for 1913, Vol. 1, p<tg~ 223, and to an opinion of the attorney-general found in the 
1915 reportR, Vol. 1, page 405. In the first of these opinions it was held: 

"l:nder section 3808, General Code, which prohibits any officer of a 
corporr.tion from having any interest in the expenditure of money on the 
part of the corporation other than his fixed compensation, under penalty of 
dismissal from office; and ::tlso under section 12912, General Code, which pro
hibits an officer from being interested in the profits of any services for such 
corporation, under penalty of fine or imprisonment and forfeiture of office, 
a city solicitor may not receive compensation in addition to his salary for 
taking acknowledgment of cemetery deeds as notary public." 
In the second opinion it is held: 

"A notary fee on '!',n affidavit in proof of publication is not a public charge 
unless made ~u by ~tatute, and the expense thereof is to be borne by the 
pupolisher." 

In the first opinion the n.ttorney-general seems to have assumed that the ps.y
ment from the city treasury of a notary fee for acknowledgment of a cemetery deed 
was a proper charge against a municipality. In the second opinion the conclusion 
that a notary fee on an affidavit in proof of publication was not a public charge seems 
to have been arrived at because of the fact that the duty of furnishing the proof of 
publication was upon the publisher and not upon the city. 

Section 4165, referring to cemetery lots, provides: 

''The director (of public s~rvice) shall determine the size and price of 
lots, the terms of payment therefor, and shall give to each purchaser a receipt, 
showing the amount paid and a pertinent description of the lot or lots sold. 
C'pon producing such receipt to the proper officer, the purchaser shall be 
entitled to a c!cefl for the lot or lots <IP~rribcd therein." 

It will be seen from thi::; seetion that the duty of furnishing the deed rests upon 
the eity through the direetor of public ser\'iee ancl it would seem that if the f'ertifi
c:\b of a nota,·y i~ requiwd to the clPccl the cxpPnse of that certificate must be met 
by the eity for the Hamc reaHon that the publiHher was required to pay such expent;c 



730 OPINIONS 

in connection with the proof of publication m the opinion of my predeceEsor, :.\Ir. 
Turner, referred to. 

Section 8510 G. C. provides as follows: 

"A deed, mortgage, or Iee-se of any estate or interest in real property, must 
be signed by the grantor, mortgagor, or lessor, and such signing be acknowl
edged by the grantor, mortgagor, or lessor in the presence of two witnesses, 
who shall attest the signing and subscribe their names to the attestation. 
Such signing also must be acknowledged by the grantor, mortgagor, or lessor 
before a judge of a court of record in this state, or a clerk thereof, a county 
auditor, county surveyor, notary public, mayor, or justice of the peace, who 
shall certify the acknowledgment on the same sheet on wl1ich the instrument 
is written or printed, and subscribe his name thereto." · 

This section was originally section 4106 of the Revised Statutes and in the ease 
of Sheehan, et a!. v. Davis, 17 0. S. 571, it was held that it did not apply to munici
palities. The same view was taken in the case of Young v. Commissioners, 53 Fed. 
895, 7 0. F. D. 324. However, at the time these cases were decided the statute re
ferred only to deeds executed by "any man or unmarried woman" and to deeds exe
cuted by "husband and wife." Since these decisions the statute has been amended 
to refer to deeds generally. It will be noticed that the section provides that the deed 
must be signed by the "grantor" and that "such signing be acknowledged by the 
grantor" in the presence of two witnesses, and that "such signing also must be ac
knowledged by the grantor." It might be argued that section 8510 G. C., in pro
viding that "such signing also must be acknowledged by the grantor" refers to the 
signing by the grantor and that inasmuch as the deeds of a mullicipality are not ~igned 
by the grantor, but by an agent or representative of the grantor, the provision of ~aid 
section 8510, requiring acknowledgment, is without application in the case of deeds 
by municipalities. However, inasmuch as i.t has been the universal custom to re
quire these deeds to be acknowledged, I am not inclined to consider this contention 
and shall, ip the absence of any judicial deci:<ions to the contrary, assume that section 
R.510 G. C. applies to deeds by municipalities, 2-s well as to deeds by private individ
uals. 

This being so, and the duty of making the proper deeds to these cemetery lots 
being cast upon the eity through the diredor of public service under section 4165, 
above quoted, it is my opinion that the payment of the notary fee is a proper eharge 
against the city. 

A somewhat simih~r view seems to ha.Ye been taken by former attorney-geneml 
Hogan, in an opinion found in·the Annual Report of the Attorney-General for 1912, 
page 162, Vol. I, in which he held: 

"It is not the intention of the statutes that shenffs should pay notary 
fees for the execution of deeds out of his own pocket and therefore out of the 
$2.00 allowed the sheriff for executing deeds, he may deduct the forty cents 
not!lry expense and pay the balance into the fee fund." 

However, although we hold that the payment of a notary fee in connection with 
the deed to the cemetery lot is;>, proper clmrge ".g2.inst a city, we feel it should be here 
stated that this department agrees with the holding of fonr.er attorney-general Hogan, 
quoted above, and found in the Annual Report of the Attorney-General for 1913, 
Vol. I, page 223, to the effect that such notary fees may not be paid to or received by 
the city solicitor. Very truly yours, 

JosEPH l\Jc.GHEE, 
Alloruey-Grmtrc:.l. 
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123.;, 

('I\'IL l"ERYIC'E C'O:\I:\ri~~TO:\" H.\~ .\l'THORTTY TO :\L\1\:E TWLE~ 

TO PREYEXT .\lH'~E OF THE PO\rEH TO ~ELECT EXE:\IPT E:'II
PL<>YER 

The ri1•il .w·n•ire rommi.,sion hflN f'll/ll()rily lo t·M;f'l rult·s to Jlft·rt td dJII.w· of t/,e J)(.ll't r 
of .w.ZtT/iny P.umpl I'IIIJI!oy•·s 1'111/flrrl'd IIJmn h11:•/s of dtJWr/nwtds II!} Jll'fl!(/mph ,.., of ,,u·
lion S of ll1t' ri••il .w·fl'it'l' lt·o~r. Such ralls lllllsliwl inl•rftrP 1ritl• 1111' t;ll/hority of !111· t·p
]JOinti?lf/ pMl't·r to sdtc' the t.rtmpt positiofl,,, t:l<llllliJI[II!JI•' lo.fill t/.1 M.~ltU, l111f lld'·!J ]lrl
rrnt r;busl's r:ri.,ing fmm nrbitmry chr:ugr• 11f ·""'" .w1u·limt of positions, or prr.cfias 1111 

the ]mrt 11f flu lti'fJitinfinrt t,lt/lwtify ht:1•inu 11 It ndt·flc!J to dtjl'l:t till' pllrptm· of the ciril 
scn•ice /t:u•. 

Cou:~nn:~, Omo, :\fay 24, l!JIS. 

Ciloil 8ul'irc Conunis.,ion of Ohio, ('olumlms, Oltio. 

Gf:XTLE~n:x:-On April lR, l!JlR, you <·ommtmi<·atP<l the following rPqnr><t to 
this office: 

"Cnder sedion 4R6-1 of the eivil crviec lt.w, the tPrm 'civil sPrvieP' is 
defined aR including all offices and positions of trust or employment in the 
><tatP, eounties, rities and city school distrids thereof. 

Hection 406-8 of the law provides in part: 
'The civil service of the stde of Ohio and the ;cever:.:I c•mmtieR, citiPR, :>Pd 

city sehool distril'ts thHeof slwll be divit!P<I into tlw unebssificd ar.d the 
classified servicP.' 

Then follows an enumeration of the positions which arc spcrifi<·t>.lly 
placed in the unclassified Fen·ice or which may he Pxempted from competition. 
Paragraph 8 of this enumeration of exceptions provi<les ::>.s follows: 

'Three secretaries, assistants or clerks and one pcrsond stenographer 
for Pt~l'h of the Plcdive state officers; and two secretaries, a-;sistant~ or elerks 
and one personal ;;tenographer for otlll'r eleetive offieers and et>.eh of the 
principal appointive executive officers, hoanlH or conunissions, authorize<! 
by law to appoint such secretary assi;;tant or elcrk and stenographPr.' 

Hection 486-9 immediately following the scdion in which appears the 
pa~·agraph quotPd, provides, in part, :;,s follows: 

'.\s soon l!.s prttetieable lifter the taking effpf't of this :1<'1, the eommiFsion 
:-;hall put into cffed ruleH for the c!ns.~ijimtion of o.f!ias, po.,itir;us rnd nnplrHI
IIIInls in the l il'il sNI'i('{: of the state :tn<l the sPvcrul t•otmti,•s therf'of; ct<·.' 

From this wording it would appear that the c•ommis:-;ion is rcqtiirf'<l to 
put into effeet rules for the c1nss1jimlion of the r·i••il s•·•l'it·t· of the :-;tate awl 
c·otmtics as the 11/tC'as.,i.fied awl c'ns.,ijic I spn·i<'P. 

Your advice and opinion is n•spc~ctfully rPqm•stP<I as to whether or not 
this is the intent and purpose of thP law awl, if so, o; to wh:o.t ure the c·om
mission's powers and <lttties, espc<·ially with rP!t:tion to tluwt• Pxemptim1s 
provi<led for in paragraph H of sedion ·lSG-S, above quotf'tl. 

Heretofore, ele!'tive and prirwiptd appointivt~ ex<·<·utive offi<·t•rs, boar<h; 
awl eornmL,sions, have been allmwd to designate without n·stri<·tion the 
exemptions to be t•laimed uwle~ pamgn·.ph X, and to ehangP stwh t'XPrnptiom; 
at will. Thi<; pradiee, as you will rc~mlily umlPrsturu!, might lc•:c<l to sPrious 
injustiePs. Tlw :•.ppointing powe•·, finding a po,ition f'XI'IIlpt<·d tm<lt•r this pt'!'
Wo(raph, awl for whieh no p]igihiP list t•xists, dt•siring to makf' an unrPstril'IP<I 
appoiutrw•nt to a po~ition falliug withiu the da"ifit·<l ~en·it·t·, might phu·e 
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the position for which no list exists in the classified service m:d exempt the 
position to which it is desired to make an unrestricted appointment. In 
such case, it would be necessary for this commiEsion to approve provisional 

·appointment to the position thus placed in the classified servicl', and an em
ploye qualified under the civil service lr..w would be displaced to meke room 
for the appointment of a perscn exempted from competition. Such ex
emptions might be shifted frcm tin:e to tin:c in such a W[.y us to ::void m::king 
appointments from eligible lists prer:u,ed by the ccrr.mission. It would 
seem to be the intent of the civil service l::w that the basis for such exemptions 
should be the confidential or fiduciary relatior:Ehip existing, or which might 
logically be held to exist between the incumbents of positions exempted under 
this paragraph, and the appointing power. 

Our commission is at a loss to know whether it has power to restrict the 
shifting of such exemptions or to require that they be made fo: satis~actory 
reasons or administration." 

The matter about which you inquire presents great difficulty, and if the answer 
is barren, as it must be to some extent, the reason is the lack of clearness and definite
ness in the civil service law as applied to this subject. 

So far as the letter of the law is concerned, we are reduced to the most general con
siderations, and can only arrive at a conclusion by taking into account the spirit of the 
law more than its express requirements. 

The purpose of the civil service law is obvious, and is deducible from ::11 its pro
visions from beginning to end; and while in many respects the accomplishment of the 
purpose is worked out even to remote details, in some other respects it is not only left 
uncertain, but is even contradictory. This is especially true upon the subject of the 
unclassified service. We will note some of the provisions of the act. In its very 
first words it proposes to be all-embracing: it is as follows (486-1): 

"I. The term 'civil service' includes all offices and positions of trust 
or employment in the service of the state, etc. 

2. The 'state service' shall include all such offices and positions in 
the service of the state," etc. 

N'otwithstanding these positive declarations it transpires, upon further perusal 
of the act, that a very considerable portion of the offices and positions are not in
cluded within its regulatory terms. There is a direct contradiction as to the defi
nition or the extent and limitation of the classified service, as for instance, in the first 
section of the act you have the following immediately after what is quoted above: 

"3. The term 'classified service' signifies the competitive classified 
civil service of the state, etc." 

Notwithstanding this restriction, we find in section 8 of the act: 

"(b) The classified service shall comprise all persons in the employ of 
the state, the several counties, cities and city school districts thereof, not 
specifically included in the unclassified service, to be designated as the com
petitive class and the unskilled labor class." 

This additional inclusion in the competitive class of a very large element ex
cluded in the first definition is further carried out as follows in the same section: 

"Vacancies in the labor class shall be filled by appointment from lists 
of applicants registered by the commission." 
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In r.eadinp; t,p.c whole acp: through, only once is any autholjty mentioned of the 
commission over unclassified employes, which is found in section 18, and is as follows: 

"All officers and employes or subordinates in the s.ate, the several coun
ties, cities and city school districts thereof, whether in the claasift.ed service 
or not, shall promptly and correctly report to the commission any information 
required by the rules of the commission relative to the conduct, capacity, 
and efficiency of any offlc er, employe or subordinate in the cLssificd service 
under his supervision." 

This, strictly, does not give the commission control ove.: the unclassified employe, 
but only imposes a duty upon the latter. 

It should also be observed that the civil service law is binding in its requirements 
on ~he heads of departments of the civil service commission, and while the appoint
ing authority is making an appointment, it is his duty on his oath to make it upon 
meric and fitness. The act makes no provision for him to do this by means of a com
petitive examirration. All this administrative machinery is confided to the civil 
service commission for the obvious purpose of uniformity. It is the office and function 
of the commission to make the law effective; this is the reason of its existence. Its 
authority for this purpose is plenary and far-reaching. Its first duty is as follows: 

"The commission shall, First: Prescribe, amend, and enforce admin~ 
istrative rules for the purpose of carrying out and making effectual the provis
ions of this act." 

It keeps rosters and records, it hears appeals from discharges, makes ih\vesti
gations "touching the enforcement aJP, effect of the provisions of this a'ct and tbe 
adminis"rative rules of the commission prescribed thereunder." It makes a report 
to the governor, which, among other thingE, contai:hs "recwnmenda.ions for the more 
effectual accomplishment of the purposes of this act." With all this full control and 
minute detail the inilent of the act seems to except the unclassified service from the 
control of the commission. 

An attempt is made to expressly enumerate everything included in the unclas
sified service, section 8 beginning 1s follows: 

"(a) The unclassified service shall comprise the following positions which 
shall not be included in the classified service, and which shall be exempt from 
all examinations required in this aot." 

It is to be noted that it is exempt from examinations; it is not necessarily exempt from 
other powers of the commission, such as investigation, report, and so on. After 
giving twelve classes of employes in the enumeration of the unclassified service, the 
section proceeds: 

"(b) The classified service shall comprise all persons in the employ of the 
state * * * not specifically included m the unclassified service, 
* * *" 

So that all others than those contained in this enumeration comprise the classified 
service, and are under the control of the civil service law, and of the commission, 
with one possible exception, not here necessary to refer tp. 

In the enumeration of these twelve classes under paragraph (a) of this section, 
l'\o. 8 is a~:~ follows: 
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"Three secretaries, assistants or clerks and one personal stenographer 
for each of the elective state officers; and two secretaries, assistant or clerks 
and one personal stenographer for other elective officers and each of the 
principal appointive!executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such secretary, assistant or clerk and 
stenographer." 

This particular exemption is peculiar in that it does not identify the position or 
persons holding positions who are exempt. It is just a number of three or two or 
one of the given positions that is so exempt. There is no express authority to anyone 
to make the sele~tion. The practice has been uniformly that the selection be made 
by the appointing authority, and this is most probably the correct construction and 
meanin'g of the language. The words "secretarie:., assi.Jtants or clerks" are so gen
eral and inclusive as to take in practically all the employes of a department, and I 
cannot find in the section the meaning you suggest as probable that the confidenoial, 
the fiduciary idea is to be applied to the exempted employes. 

There is nothing in the language indicating it, although it is readily conceivable 
that the depar~ment might prefer, and the legislature might exempt such employes 
with confidential duties. Yet, they have not done so, even by inference; but on the 
contrary, looking to paragraph 9, the inference is th,e othei· way, because the employes 
holding the fiduciary relation are excepted in addition to those provided in paragtaph 
8; that is, deputies holding such fiduciary relado'ns form a separate exempt clas..;. It 
does not necessarily follow, however, from the fact that the appointing authority 
arbitrarily selects ~hese exempt employe.o that it may do so in violation of the terms 
and spirit of the civil service law; for while this exemption is peculiar and differs from 
all other.; in that it io left to such arbitrary selection, the very fact brings it in touch 
with the claosified ~ervicP-; that is, these persons so exempted would be in the classified 
service except for ,;uch selertion. 

Reverting in this connection to the powers of the commission again, we again 
note the authority to prescribe, amcr.d ar.d enforce administrative rules for the pur
pose of carrying o~t and making effectual the provisions of the act. If this power of 
selection were left to the mere caprice of appointing authority to the ext~nt th:'.t at 
will, or at random, the exemption might be changed, the act would to that extent 
and in that respect, not be carried out and made e$ectual. 

Xoting section 9 of the act quoted by you, it does not seem in this respect to add 
any additional authority. The rule for the classification of officers, etc., cannot apply 
to the enumeration in section 8, for they are expressly the unclassified service, and 
while the thing is not impossible, it is clearly not intended to give the commission 
the power to classify the unclassified service. There is in the very seetion itself a 
classification of this unclassified service, but it is suggested that the classification 
is exclusive of any other, and that its designation of "unclassified" metms that it is 
to remain so so far as the commission is concerned. Ho that the classification pro
vided for by this section 9 means such classification as that which the commi~ion 
has already made by which the employe~> in different departments a:·e sttmdnrdized 
and uniformity in the service produced, and discrimination between the same char
acter or value of service in different departments is obviated. 

What has been said above must all the time be borne in mind. The provisions 
of this law, like every other law, are left to human agency to earry out, and therefore 
it may be imperfectly done or entirely fail. 

It is the duty of the appointing power to make these exemptions in accordance 
with tl1e civil service Jaw, and for the good of the sJrvice, :1nd without injustice to em
ploye;;. However, it is l'Jso c-onfided to the eivil service commission to mllke rule$ 
for the purpose of ear1ying out all parts of the aet, :~nd this commission is a depart
ment superimposed upon the other departments of the state government, without 
authority or power to interfere in the management of any department, but with power 
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in refPrPnee to all departments umler the terms of the act to look after the enforce
ment of the civil service law. 

I therefore hold that the state eivil sen·ice commission may make rules to pre
vent abuses in this respect, which rules would probably consist of prohibition of ar
bitrary change of selection; but here the greatest difficulty of the situation arise~. The 
rule mnRt be :mch aR not to interfere with the authority and discretion of the appoint
ing power properly and lawfully exercised, as above described, but must stop at the 
prevention of the abuRe of such power. 

I do not wi~h to advise or su~~:geRt any rule that might mPet thi.' niee hulanrc, 
as that is beyond the Rr!ope of the duties of this department, and I yet realize that 
what is above Rtated iR very indt>finite and unmtisfadory as a ~~:uide to thP commission. 
This, as previouRly stated, ari.':'es from the nature of the case and the indefinitenc~s 
of the law in this particular. 

1236. 

Yery truly yours, 
J os•;PH :\Jr-(;HJ.;E, 

Attorncy-Geneml. 

SCHOOL DISTRICTS CXIOX HOW FOIUIED-EFFECT OX DISTRICT 
EXISTil'iG UXDER SECTIOX 4740 G. C.-TO WHAT DISTRICTS 
THE PHRASE "\VHICH :\IAIXTAIXS A l•'IHST GRADE HIGH SCHOOL" 
APPLIES. 

lVhen district.~ are united for high school purpose,,, tlwt act n/ouc docs not unite such 
districts for supervision 7JUrposes. 

A district which exist., undl'r .•rclion 4740 G. C. mul u•hich uuill's ll'ilh nn ndjniuiug 
district for high school purpose,,, cnmwt longer cxiot 1mdN sc•id section 47 40. 

Supervision districts r-re formed by the county bor.rd of edumlion. 

The phmse "which mflinlains n jir8/ grn.rlc high 8chool" in 8eclion 4740 npplit·s to 
villa[Jc, wholly centralized ruml Mill union of .w·hool districts for high 8Chool purpo8cs. 

CoLnlln:s, Omo, :\Jay 21, IUIH. 

Hux. H .• \. K~:HH, Prosrcll/ing .1ttoru•y, Troy, Ohio. 

DEAR ~m:-Your letbr in whidt you r.:quest IllY opinio:t roa·ls a' follow,;: 

"I 1lesire to dired your attention to seetion 7G69 of the Ceueml Cod1·, 
provirlin~~: for the union of villa11;e ami of rural ~dtool rlistrid~ for hil!h ~Phool 
purposes, and to inquire whether or not a union for hi!!;h sehool purpon•s unit PH 

the two diHtricts for ali purposes. The :-;ituation eoneerning whieh I wish 
your opinion is as follows: 

Xewton and Xewberry town:;hips of .:\Iiami eounty r·omt:om one supcr
vi:;ion district und~r the s1pervi ion of a district :;uperintcndent. Covington, 
whieh is !orated in Xewbe~ry town~hip, Il'rjnt:!ins tt hil!h ft•hcol. The 
boards of Xcwberry township of Covinp;ton wish to unite Xewberry town
,.;hip and the village of Covinll;ton for hi!(h school purpo;;e,.;. The question 
that arises in my mind is as to the effect this would have on the ll:fade sehools 
in Xewberry township and in Covington; in other words, would the superin
tendent of the Xewberry-Xewton distrid ht.\"e supervision of the 1/:fades in 
Covington after such union and would he han: supcrvi~ion of the high 
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school of the two districts, or would the grade schools of Covington remain 
under the jurisdiction of the county superintendent? Furthermore, if the 
grade schools of Covington remain under the jurisdiction of the county 
superintendent, could the two boards arrange for the present superinten
dent of Covington high school to give a portion of his time to the grade 
schools and the remainder to the high school of the two districts? 

Xewberry township would not unite with Xewton and Covington as 
there is a high school located in Xewton township at Pleasant Hill. 

The section of the code covering the question of supervision is section 
4740. A doubt was raised in my mind as to the effect of this union for high 
school purposes on the grade school,s by the ruling of the attorney-gcnerul, 
1911-12, page 1042, where the statement is made: 

'When a joint school district is formed for high school purposes by a 
township school district and an adjoining village district, such district be
comes one district and taxes for the support of same, etc.' 

I did not construe section 7669 to mean that it intended union for any 
other than high school purposes, but this language being general and the re
mainder of the opinion throwing no light on it, I thought I might be wrong 
in my construction. 

These boa:·ds wi,~ to pass on this matter so 2s to get the budgets pre
pared and submitted on the basis of the united district and for that reason 
an early reply would be greatly appreciated." 

Since receiving said Jetter I have received the following letter through the super
• intendent of public instruction in relation to your matter: 

"Two townships in this county, Xewberry and Xewton, having thirty
one teachers or more constitute a supervisory district under Mr. W. F. Dee
ter. Lying within Newberry township is the vil12.ge of Covington, hr,ving 
'4740 supervisory district' of its own and by virtue of the fact it maintr.ins 
a first grade high school, the vilbge surerintendent being :VIr. C. H. Detling. 

Xow :t\ewberry township r.nd the vilbge of Covington are thinking of 
forming a joint high S{!hool district for the ptu·pose of the better supervif'ing 
of the high school now located at Covington. This will provide for an in
crease in the teaching force r.nd mr.ke possible trP.nsportdion of rurd pupils 
to high school when living outside the four-mile limit. 

However, puzzling questions regarding supervision have arisen: 

(1) Would it be possible for Covington to continue as a '4740 supervisory 
district' while Xewberry rem:.:.ins a member of the Xewberry-Newton super
visory district? 

(2) Which superintendent would have control of the high school, :\[r. 
Detling or :VIr. Deeter? 

(3) Would the high school, if the conditi·.n mentioned in question 
number (I) were maintained, be under the joint supervision of these two 
men? 

I rather think the prosecuting attorney intends to tv.ke this cu.se up also 
with the attorney-general, but I believe it ought to come to your attention 
::dso. :Vir. Detling and l\Ir. Deeter :tre good friendH and I think we can make 
any plan work, but I believe it i.~ ,·ery impo:·tant tlw.t we follow only HUf'h 
course as m~y prove to be strictly legal, for it r.ppe:~rs that a union of thi~ kind 
i~ intended by the Ja-w to be perrn:ment. 

The two ('OIIllflllllities are un the best of tenus with eaeh other mul I 
thiuk the prospects ~re thd the emollment of the high s('hool would iue:·e:·.se 
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from one hundred and ten to one hundred forty or fifty. provided we can 
find the right way to make the union and get all parties to agree to it." 

737 

Several queo;tions are contained in said request which will be answered separately 
herein. 

The first question I ~hall determine i~, when ~ehuol districts are united for high 
school purpose,:, does such aet also unite said district for supervision purposes. The 
statute~ which provide for the union of sehool districts for high school purposes are 
sections 7669 et s:::q. o!" the General Code. Section 7669, as amended in 107 0. L 
624, reads in part a~ follow~: 

"The boards of education of two or more adjoining rural or village 
school districts or of a rural and village school district, by a majority vote of 
the full member~hip of each board, may unite such district for high school 
purposes. * * *" 

Section 7070 G. C. provides that any high school established as provided by 
section 7669 shdl be under the management of a high school committee consisting of 
two rr.err.bers from eaeh of the boards which go to make up such joint district. Sec
tion 7671 G. C. provides that the funds for the maintenance and support of such high 
school Ehall be provided by approprintion from certain fundR of each district "in pro
portion to the total valuation of property in the respective districts," and further 
provides that said funds must be placed in a separate fund in the treasury in the dis
trict in which the school hou~e is located and paid out by the hi!!;h school committee 
for the mP.intenance of ~ueh high school. It is plPin, it seem:; to me, from the lan
guage of the above mentioned Rections, that the districts are united for hi!!"h school 
purposes only and that for supervision purposes, whether the same be joined or not, 
it will be neces~ary to look to oth('r statutes. 

In your statement you ~ay that the district;; of Xewton and Xewberry t<Jwnships 
form a supervi~ion district and I :liD tl!king it, for the purpose of this opil'ion, that 
both of ~uid townships compose rural ~chool distrirts and that therefore the super
vision distrirt, as at prPEent C'OnHtituted, is made up of Xewton and Xewberry rura 
school district!; of your county ancl thnt. RHid Hupervi~ion district is under the super
vision of a di~trict Huperintcndent. You further state that Covington, which I shall 
assume for the purpose of this opnion is a village school district, is located in New
berry town~hip in said county and that Raid Covington maintains a high school, which 
I shdl assume for the purpose of this opinion to be a first grade high school. You 
mention that Covington iH :mpervi:;ed as is provided in seetion 4740 G. C. That 
section, a" Ia,.,t amenc!Prl, 107 0. L. G22, reads as follow~: 

"Any villa)l;e or wholly (•entralizPd rurul school district or union of school 
districts for high :.;chool purposes which maintains a first grade high school and 
whiC'h employs a superintendent shall upon application to the county board 
of education before June 1st of any year be continued as a separate district 
under the direct supervision of the county superintendent until the board of 
education of such distriet by resolution Bhall petition to become a part of a 
:mpen·ision district of the county school di~trict. Such superintendents shall 
perform all the duties prescribed by law for a di~trict superintendent, but shall 
teaeh such part of eaeh day as the board of educ·ation of the district or dis
tricts may dired." 

That is to say, before the dll:itrict of Covington could continue as a separate dis
trict under the provisions of the above quoted section, it would be necessary that 

2f-Vol. I-A. G. 
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such district comply therewith.· But just what provisions thereof must be complied 
with by the district? Covington being a village district, is it necessary that it main
tain a first grade high school and employ a superintendent, or do those provisions 
apply to a union of school districts for high school purposes only? 

It will take the history of this section to solve the above question. When sec
tion 4740 was first enacted, 104 0. L. 141, that part of the section read: 

"Any village or rural district or union of school districts for supervision 
purposes which already employs a superintendent and which officially cer
tifies by the clerk or clerks * * * shall upon application to the county 
board of education be continued as a separate supervision district * * *" 

It will be noted that in said original section the three classes of districts were vil
lage, rural and union of school districts for supervision purposes, and that said sec
tion provided if any of such districts already employed a superintendent, etc., it might 
be continued as a separate supervision district. So that the phrase "which already 
employs a superintendent" modified not only "union of school districts for super
vision purposes," but also modified the words "village" and "rural." When the sec
tion was amended in 1915, 106 0. L. 439, one of the classes of districts was changed. 
That part of the amended section reads: 

"Any village or rural school district or union of school districts for high 
school purposes which maintains a first grade high school and which employs a 
superintendent * * * " 

That is, the class of districts which were united for supervision purposes was elimi
nated and in its place was added that class of districts which united for high school 
purposes, and besides hiring a superintendent, a new condition was placed upon each 
district, viz., that it must maintain a first grade high school. The section does not 
mean that the union of school districts for high school purposes is the only district 
which must maintain a first grade high school, for the section reads, "which main
tains a first grade high school and which employs a superintendent," showing that 
the phrase "which maintains a first grade high school" modified the same words as 
the phrase "employs a superintendent." 

The section was again amended in 1917, 107 0. L. 622, and that part of the sec
tion reads: 

"Any village or wholly centralized rural school district or union of school 
districts for high school purposes which maintains a first grade high school 
and which employs a svperintendent * * * " 

So that, here again the class of districts was changed by substituting only "wholly 
centralized rural school district" for any "rural school district" and leaving the other 
provisions as to the maintaining of the first grade high school and the hiring of the 
superintendent the same as found in the 1915 amendment. There is but one con
clusion that can be reached from the above and that is, that the phrase "which main
tains a first grade high school" applies to all the districts mentioned in said section, 
whether the same be village, wholly centralized, rural or union of school districts 
for high school purposes. So that, when the Covington district and the Newberry 
district unite for high school purposes, it could not be said that the Covington dis
trict would continue to maintain a first grade high school. While the districts jointly 
would be maintaining a first grade high school, yet they would not be maintaining 
the same individually, and provision is made for a separate supervision district to be 
formed from a union of school districts for high school purposes. Therfore, when 
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Covington unites with Xewberry town~hip for high school purposes, it no longer can 
be a separate supervision district under section 4740 because it cannot comply with 
the provisions thereof. This, then, will not of itself unite said district with any other 
district for su~ervision purposes because supervision districts are formed by the county 
board of education and it wodd b:J for the co:mty bo::,rd of educatio:1 to say whether 
said district should be united with the Xewberry and Xewton district for supervision 
purposes or whether there should be new districts formed for supervision purposes. 
In any event, it is a matter for the county board of education and not for the local 
boards which unite for high school purposes. 

Answering your first question, then, I advise you that the union of school dis
tricts for high school purposes does not necessarily unite such districts for supervision 
purposes. 

In the letter from the superintendent the question is asked whether or not the 
Covington district would continue as a 4740 district. What I have said above answers 
that question and you are advised that when Covington and Newberry districts are 
united for high school purposes, the Covington district will not continue as a separate 
district under section 4740 G. C. 

Answering your question, then, I advise you: 

(1) When districts are united for high school purposes, that act alone 
does not unite such districts for l'lllpervision purposes. 

(2) A district which exists under section 4740 G. C. and which unites with 
an adjoining district for high school purposes, cannot longer exist under 
said section 4740. 

(3) Supervision districts arc formed by the county board of education. 
( 4) The phrase "which maintains a first grade high school" in section 

4740, applies to village, wholly centralized rural and union of school districts 
for high school purposes. Very truly yours, 

1237. 

JosEPH McGHEE, 
Attorney-General. 

SCHOOL BUILDTNGS-WIIEX BOARD OF EDUCATION MAY LET CON
TRACT FOR SAME WITHOUT ADVERTI,SING FOR BIDS-UR
GENT NECESSITY. 

TV here a school building is destroyed by fire and there are no other 'uildings in the 
di· riel in which the schools can be conducted, and a new building can be completed before 
the new school term 1j cdvertisement under section 7623 is dispensed with, but canno be 
completed if .ime for advertisement is tal. en, then and in that case th(re would be a case 
of urgent necessity and the bocrd 1w y proceed to let the contract without adt•ertising for 
bids for a period of four weeks. 

Cou;:~mL's, Omo, May 25, 1918. 

RoN. CHARLES L. BER:IIO!>.'"T, Pros·cuting Attorney, Mt. Vernon, Ohio. 

DEAR Sm:-You request my opinion on the following statement of facts: 

"Sometime during the year 1017 the school building in the Blandensburg 
rural school district was destroyed by fire. The board of education then 
rented two halls, in which school was conducted during the school year of 
1017 and 1918. 
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On ~larch 7, 1918, an order was made by the industrial commission, by 
which order the board of education is prohibited from using said buildings 
for school purposes any longer. 

AP, these two halls were the only available places for holding school, it 
looks as though no school could be held in Blandensburg until a new school 
building is erected, unless the order of the industrial commission is modified. 

It seems to me that a case of 'urgent necessity' exists in this district so that 
the provisions of section 7623 G. C., providing for advertising for bids, might 
be dispensed with. 

Please let me have your opinion in this matter." 

Section 7623 G. C., which provides in what cases a board of education may build, 
repair, enlarge or furnish a school house or make improvements or repairs thereon 
without advertising for bids, asiA provided in said section, reads as follows: 

"When a board of education determines to build, repair, enlarge or fur
nish a schoolhouse or schoolhouses or make any improvement or repair pro
vided for in this chapter, the cost of which will exceed in city districts, fifteen 
hundred dollars, and in other districts five hundred dollars, except in cases 
of urgent necessity, or for the security and protection of school property, it must 
proceed as follows: 

1. For the period of four weeks, the board shall advertise for bids in 
some newspaper of general circulation in the district, and two such papers, if 
there are so many. If no newspaper has a general circub.tion therein, then by 
posting such advertisement in three public places therein. Such adver
tisement shall be entered in full by the clerk, on the records of the proceed
ings of the board. 

2. The bids, duly sealed up, must be filed with the clerk by twelve 
o'clock, noon, of the last day stated in the advertisement. 

3. The bids shall be opened at the next meeting of the board; be pub
licly read by the clerk, and entered in full on the rceords of the bourd. 

4. Each bid must contf!in the name of every pcr~on interested therein, 
and shall be accompanied by a sufficient guurantee of ~orne disinterestefl 
person, that if the bid be accepted, a contract will be cnt!'rcd into, and the 
performar:ce of it properly secured. 

5. When both labor and materids are embrn.ced in the work bid for, each 
must be separately stated in the bid, with the price thereof. 

6. None but the lowest responsible bid shall be accepted. The board 
in its discretion may reject all the bids, or accept any bid for both labor and 
material for such improvement or repair, which is the lowest in the aggre
gate. 

7. Any part of a bid which is lower than the ~arne part of any other 
bid, shall be accepted, whether the residue of the bid is higher or not; and if 
it is higher, such residue must be rejected. 

8. The contract must be between the board of education and the bid
ders. The board shall pay the contract price for the work, when it is com
pleted, in cash, and may pay monthly estimates as the work progresses. 

9. When two or more bids are equal, in the whole, or in part thereof, 
and are lower than any others, either may be accepted, but in no case shall 
the work be divided between such bidders. 

10. When there is reason to believe that there is ~allusion or combi
nation among the bidders, or any number of them, the bids of those con
cerned therein shall be rejected." 
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The question of what is a rase of urgent necessity i.s one of fact rather than law. 
The word "urgent" is defined us that whir h is rhmacterizcd as being pressing; es
specidly demanding prompt 2.ction or attention, that which is imperative or forcible, 
us an ur,2;ent want. "Xecessity" is defined as thut which is necessary; that which 
i> i:J.dispersaUy requisite to an er d d'!Ei cd; that which is especidly needful t<> do. 
"Crgent necessity" is defined in :\Iueller v. Board of Education, 11 0. K. P. (n. s.) 
113, 120, as follows: 

"Crgent neces~ity Jr< a very strong expre~~ion. It means more than 
convenience and more than ordinary necessity. It is something that re
quires immediate action; something that cannot wait. When pleaded as an 
excuse for f2.ilure to comply with :my Rtatutory requirement it must be de
cided by the ci:·cumstanccs of the particular case in which it arises. An 
illustration of a case which might ::l!"ise under the statutes reerred to would 
be where there is a single school building of which a number of pupils would 
be prevented from occupancy for a considerable time, and left without any 
chance for instruction pending the construction or repair of such building." 

On September 6, 1917, Hon. Addison P. :\Iinshall, Prosecuting Attorney, Chil
licothe, Ohio, submitted to this office the followin!!: request: 

"The board duly passed a resolution submitting to the electors of the 
district the question of the issuance of bonds for the erection of a high school 
building. The bonds were issued after the election h2.d been held and the 
question favorably pafsed upon. Plans and specifications were J;repared, 
advertisement for bids duly made, but no bids within the estimate were re
ceived. A high school has been in operation for several years in a building 
wholly unfit for such purposes. Under section 7623 of the General Code 
of Ohio can the board now proceed to enter into contracts for the construc
tion of the building costing about $8,000.00 without ndvertising for bids, 
::tnd is this a case of 'urgent ne("(~ssity' Rt!Ph as will permit of dispensing with 
the advertisement?,. 

After reviewing the bngtw.ge of the statutes and the decisions in relation there
to, as found in my opinion X o. 594, Annual Heports of the Attorney-General for 
1917, Vol. II, page 1672, I advised that it being impos~ible to complete the building 
prior to the time it would be nccessr.ry to u~e the :;u.rne for school purposes, and either 
the old building would have to be used or arrangements made for the convenience 
of the high school pupils elsewhere, and thu.t ample time would exist for the compli
ance with the provjsions of section 7623, before the new term of school would com
mence, a case of urgent necesf'ity did not exist in the matter in the above inquiry. 

On April 20, 1917, Hon. Fred. W. :\IcCoy, Pro~ecuting Attorney, Carrollton, Ohio, 
submittrd the following request for my opinion: 

"The board of education of Orange township, this county, sold bonds to 
the amount of $8,000.00 for the purpose of building a new school house at 
Sherodsville, Ohio, and after a number of efforts on the part of said board 
they have received 2. bid of 813,000.00 to furni.~h ma'terial and erect said 
school house. In your opinion would it be proper for the boanl to c·ontract 
* * * without adwrti,ing in u statutory manner?" 

Again, after considering the larguage of the statutes amd the decisions in relation 
theret<>, I was compelled to advise that a case of urgent necessity did not exist under 
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the statutes. Said opinion" is Xo. 1161, Annual Reports of the Attorney-General 
for 1918. 

Your case, however, seems to me to present a different statement of facts from 
any that I have been called upon to consider, and seems to fall within the limits of 
the language used in the :.\Iueller case, above mentioned. That is, on account of the 
buildings in which school was held after the school building had been destroyed by 
fire being condemned by the deputy inspectors of public buildings, and no other buildings 
being available for that purpose, it seems as though it is more than convenience and 
more than ordinary necessity that the building should be b)lilt at once. It seems 
that it i~ something which requires immediate action, something that cannot wait; 
that the pupils would be left without a chance for instruction pending the construc
tion of said building, and if prompt action can be taken by the board, the building 
can be completed before the new school year begins. All these, however, are matters 
for the board of education to determine, and if, after due and careful consideration 
thereof the board of education finds that there are no other buildings in which the 
schools of said district can be conducted, and that the buildings which have been used 
cannot longer be used for school pmposes and that the new building can be completed if 
the c:ntract is let at once, and that it cannot be completed if time is taken to advertise, 
as provided by section 7623 G. C., then and under such circumstances the board of edu
cation would be warranted in declaring a case of urgent necessity to exist and pro
ceed to let said contract without advertising for bids for a period of fom: weeks, as is 
provided by said section. If, on the other hand, the board of education cannot find 
any or all of the above facts to be true. then I "'ould have to hold that a case of ur
gent necessity did not exist. 

\'cry truly your~, 

1238. 

.JOSEPH :\lcGHEE, 

Attorney-General. 

CE~TRAL CO:\DIUXITY HO"GSE-BOARD OF ED"GCATIOX HAS XO 
AUTHOHITY TO BUILD. 

A b9ard of education of a township which hns centralized ·its schools lws no authority 
to bui!d a "central community building" fur the accommodation of the teachers and super
intendents of such schools, at which builrling teacher.~ rmd s11perintendents may room and 
board durin;} the school yeor. 

CoLu:o.mrs, OHio, l\Iay 25, 1918. 

RoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-In your letter of :\Iay 14, 1918, you request my opinion as follows: 

"Dixon township, a. few yen.rs since, voted on the question of central
ization, and it carried. In furtherance of said plan, they purchased a site 
and erected a school building thereon, costing about forty-five thousand 
dollars. The site is the mathematical center of the township. There is 
not a village or a hamlet in this township, and the school building is ~ituated 
in such a place that it is impossible for the tea~hers to secure rooms and 
board, or houses, in the immediate vicinity of the school building. In fact, 
all the teachers are compelled to go at lea'lt from two to three and four miles 
to get to this school building. 
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For the reamns uboYe gh·cn, their superintendent is yery anxious to 
have a centrd commmJty building ereeterl, for the tJ,<·r·ommodution of the 
teachers, or at Iea~t the Hlperir, tt'nrlc>nt of the ~r·hoob, and ~ueh of the teach
ers rs cure to room and bo::rd tel the centrd bl'ilding. 

At ore time I culled the burPau of u iform information and they thought 
this could be done under the kw u~ it exists ut the present time. 

n·e htwe gone 0\Tl' the md!Pr r·~refully, .-cr·tion 7fi2.i rend rddr·rl srctior.~ 
of the Genrrd Code, and I t•t•.n find no authority to erect such u building for 
the uc Jommoddion of the te:>chcr~, l!Dd write to :.csk you whether, under 
any It:.w now in the Generd Cork, there is authority for the board of educa
tion of Dixon township, Preble county, Ohio, even though the proposition 
be submitted to the volcrti of the to\nJship and canied, to issue and sell 
bonds for the purpose of ercctirg such a building. 

We would like to have your opinion in as short a time as possible, so that 
the matter can be determined one way or another, so far as Dixon townhip 
if; cor.ccrned." 

743 

Boards of education are permitted by various statutes, hereinafter refencd to, 
to acquire property and build gnd furnish school houses thPrcon for the proper ac
commodation of the sehools under their control, but I de~ire to say at the outset that 
I doubt if the powers therein gruntrd arc brm·d pr.ouph to perrr.it any hor,rd of edu
cation to builrl D "centml commqr.ity buildin!!;" for the uecommodution of the tPuch
nrs and superintendent:-; of such schools. 

Section 7620 of the General Code provides tlwt u board of education may bvild, 
enlarge, repair and furnish the ncee~sary school houses, purehr::~e or !Pi'.lie sites therefor 
or ri;2;hts of way thereto, or pteche_;;e or Icu~e red estate to be used as play grourds 
for children, or rent suit!!hlc school rooms, provide the ncces~ary app2.mtu,~ .:1r.d rr.ake 
all other ncccss2.ry provisions for the :ccl:ools ur ,io.r its control, ard that it also sh~.II 
p:·ovidc fuel for the sdwols, build au! kcPp in I!;OOd rerair ferecs m clo~ing such school 
houses, ":hPn dePmerl dPHii':>.blc ph•nt ~hurlP t:nrl orm~mPntt'l trPes on the ~r-hool ground~<, 
and lll!2.ke !1.11 other nccP~~:·.ry proyi:-·iQn!-i for thP ('OnycniPtH'C !l.nd pro~pcrity of thP 
sehools within the subdist.'icts. 

Section 7666 G. C. provides that u. bo:•.rd of cdnr·dion ·which establishes and 
maintair<ll a high sehool or hil!h schools ~lmll btdld and repr:ir, add to :!nd furni1<h the 
necessary sclwol ltous£·~, purchuse or let·>c sites the:·e[or or rent suitt·blc rooms and 
make all other necessary provisiuli!H Iehtive to stl('h !ichools !'.s may be deemed prorer. 

Section 762.3 G. C. provides Uw.t when u boanl of c<lucdion of any :>chao! di,;
trict determines that for the pror.<>:· ~.ccommorlt•tion of thn schoo]q of stwh district 
it i,s necessary to purchll~P. :>, site or ~itc·s to erect :•. scl.oolll()llsc or house·.-, to completP 
a partially built .-chool house, to enbri!r', rcptlir m· furnioh a sr·hool !tou.w· or to purchase 
renl e:;tate for pluy grounds for children, or do any or all of such thinl!'~, then under 
certain conrlitions therPin mpntionrrl bond~ fot ~<Hc·h purpm1 or ]mrpo~es may be 
;;old. 

Hpction 762!) G. C. Jn·ovides thd a board of edw·:·.tion of any hehool district may 
issue bonds to obtain or improve publiP sf'hool property gnd th:d undpr the conditions 
therein mentioned bonds may be mlrl for that purpobe. 

Section 7G30-l G. C. provide~ thnt if a ,,ch·ml ho1tsf' is wholly or partially de,-
troyed by fire or other l't!~udty, or if the u~e of :•ny school lwu'e for its intended pur
poRe is prohihitPrl by any order of the f'hief in'JlPf'lor of 'vorkshops rrncl fac·tories, undPr 
the conditions therein mentionerl the board of Prlurution nwy ,ell bomls to replace 
:-nme. 

Section 7622-1 et :;eq. of the GPnPrul Code· providPs that the board of education 
may permit the use of cr·honl hn11.<r.• nnd FPhool gronml" n.s sorial rent<'r~ and plD.ce~ 
of public meetinl(~. 
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There is no direct authority for a board of education to build a central commu
nity building for the accommodation of the teachers and superintendents. The only 
language contained in any of said sections which might be considered broad enough 
in any manner to permit a board of education to do other than build, equip and fm
nish school houses, would be that part of section 7620, which reads: 

"And make all other necessary provisions for the schools under its control," 

and that part which provides: 

"and make all other provisions necessary for the convenience and prosperity 
of the schools within the subdistricts," 

and that part of section 7666 which provides: 

"and make all other necessary provisions relative to such schools as may be 
deemed proper." 

The rr a'l:im expressio unius est exclusio aUerius, tl::at is, the expression of one is 
the exclusion of the other, must be applied to matte ·s of this kind, and applying the 
sa'lle to the first p:-ovision mentione:l in 7620, that the bo:l:-d of e:lucation m3.y make 
all other nece~sa ·y p:-ovisions fo-:- the schools under its cont··ol, means the necessa~y 
a-r.·angements to ca~ry out the objects of buil:lhg, enla ·gin~, repai:hg a"Id fu:nish
ing the necessa ·y school houses o-:- pu:-cha~ing o:- le~.sing real estate to be u~Pd as play 
grounds fo-: child:en, o: the renting of suitable school rooms and providing the nec
essa-ry aoparatus there'or, and the doing of all things incident to the ca~:ying out 
of the above pu ·po~e, but not to add new purposes thereto, such as building a central 
comn:u'lity building. And so the making of all p-ovi ;ions necessa -y for the con
venierce and prospe ·ity of the schools within the subdillt;·ict me.ans doing those things 
which are ir.cident to the providing of fuel for schools, the building and keeping in 
re::mir of fe!lces inclosing school houses, the planting of shr.de and ornamental trees 
on school grounds, and the doing of the things incident to said purpose, but not to 
aid new purposes such as building central community buildings. And so with the 
language in section 7666, the making of all other necessary provisions relative to the 
high schools as the board deems p:-ope-r means that in the building, repai:ing, adding 
to and furnishing the necessary school houses for high schools, or the purchasing or 
leasing of sites therefor, or renting suitable rooms the~·efor, the other provisions would 
be only those incidental to the carrying out of the above purposes and would not au
thorize the adding to of new purposes such as building central community buildings. 

I can come to but one conclusion from a conside~ation of the above sections and 
that is, that a board of education is not permitted to e:ect a central com:nunity build
ing for the accommodation of the teachers and supe:intendents of the schools under 
its control. 

Very truly yours, 
JOSEPH 1\lcGHEE, 

Attorney-General. 
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1239. 

TOWNSHIP DITCH-PROCEDURE WHEN BENEFITED OWNER FAILS TO 
CONSTRUCT-ESTIMATES. 

Where a land owner whose lands are benefited by the construction of a township ditch 
fails to construct the portion of the ditch assigned to him to be constructed, and the tru.~
tees, under section.~ 6635 and 6636 proceed to sell the same, they must 1"mmediately before 
the sale make the estimate prmided in 6636. If they hare made such estimate, and the 
work has not been sold for such period of time that prices of labor and material have ad
vanced so that it is impossible to sell the uwk for the estimate, they hare power to make 
another e8timate. 

CoLU.\IBUs, OHIO, May 25, 1918. 

HoN. C. F. CRAW>"ORD, Prosecuting Attorney, Greenville, Ohio. 

DEAR Sm:-On April.24, 1918, you addressed the following request to this de
partment: 

"Section 6636 of the General Code provides that township trustees may 
sell work which is not completed within the time specified by a former order 
of the board; that such work shall not be sold fot a higher sum than that of 
the original estimate. 

A towDship ditch has bPen partially constructed. One of the persons 
to whom a section was apportioned, has refused to construct the same. The 
estimate made l .st fall on this section of work was $56.00. Since that time 
prices of tile-the improvement being a tile improvement-have increased 
to such an extent as also has the price of labor, that said section of work 
could not now be constructed for less than $~5.00, and in all human proba
bility could not be sold at the original estimate of <1556.00.Jncl'uding the costs 
and expenses of sal~, and I am unable to advise the board how .o proceed 
in the matter, and if you can suggest a remedy for the situation, it will be 
thankfwly received." 

The subject of drainage comprises title 3 of part 2 of the General Code, and chap
ter 5 of that titla is upon the sub;ect of township ditches, containing detail.!d pro
visions for their conetruction, which is done by apportioning the ditch among the 
persons benefited, after the location and establishment of the same, and assigning 
to each of said persons a certain portion of the ditch to construct. An appeal is pro
vided to the probate c.>urt with all kinds of provisions necessary for trying and de
termining the questions invvlved. Section 6635 then provides as follows: 

"* * * If no appeal is taken, the trustees, upon the expiration of the 
time specW.ed by them for the opening of the ditch, shall forthv.ith inspect 
it, and if a section or part thereof has not been completed, they shall accept 
a bond with sufficient surety from the perwn having such unfinished work to 
perform, conditioned for the faithful completion of sue work within the 
time they specify therein. If such person fails or refus(S to ghe bond for the 
completion of the work the trustees shall forthwith sell the unfinished work 
* * *" 

Then follows section 6636, referred to by you, which is as follows: 

"Before the work of constructing such ditch is sold by the t.rustees, they 
shall make a fair and impartial estimate of the cost thereof, which shall be 
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entered upon the ditch journal, and it shall not be sold for a sum exceeding 
such estimate. The fees and allowances in all proceedings, and the appor
tioning and assessing of costs and expenses shall be as in the original loca
tion and establishment of the ditch, and be paid by the person whose section 
of the ditch is sold, and collected and paid out as provided in section sixty
six hundred and forty-one." 

Your statement is that the rstimate referred to in this section was made las' fall, 
and the work has not yet been let. No excuse for the delay is given, and in view of 
the fact that 6635 requires the same to be forthwith, it is necessary to examine the 
question as to what, if any, steps the trustees may still take toward the completion 
of the work. 

Of course, ordlnarily it would be expected that the trustees should make but one 
estimate. An examination of the sections, however, fails to disclose any express 
11rohibition of a re-consideration of this estimate or the making of another to take 
the place of it. Neither is there found anything else in the sections to prevent, or, 
at least, render impossible the making of another estimate. 

It might be claimed that the direction to them to do at once, when complied 
with, rendered them functus o.tficio in that respect, and that they have no authority 
to do it the second time. It appears though from your statement that unless they 
can re-estimate it, a section of the ditch will not be constructed. This might, and in 
many cases would, practically destroy the whole value of the improvement, and is 
a condition that can not arise upon mere construction or conjecture. 

The requirement is that they shall do it before constructing the ditch, and then 
forthwith sell out th~ work. Revetsing this language, the requirement would be that 
the estimate should be made forthwith before the sale, a construction very necessary 
in these times when prices are continually changing. They have made this estimate, 
but it turns out not to ha:;ve been forthwith before the sale. Therefore, in order for 
them to comply with this statute, it is necessary just before thly sell the work of con
struction that they make an estimate. 

They may, therefore, proceed to make an estimate based upon present prices, 
and t~en forthwith sell out the work of construction. The owner of the land who is 
to make the payment cannot complain at this, much less could he prevent it by in
junction. He has had an adequate remedy at all times in his own hands by construct
ing his portion of the ditch, and his very complaint arises upon his own dereliction. 

According to the maxims of equity, he would not be entitled to an injunction 
either to prevent the sale of the work or the collection of the cost. 

If this reasoning be correct, it complies with your request that a remedy for the 
situation be suggested. Very truly yours, 

1240. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF CONTRACT BETWEEN THE WILLIAM H. CONKLIN 
COMPANY AND THE BOARD OF TRUSTEES OF OHIO STATE 
UNIVERSITY. 

CoLUMBus, Omo, May 25, 1918. 

HoN. CARL E. STEEB, Secretary Board of Trustees, Ohio State Unit;ersity, 

Columbu.~, Ohio. 

DEAR Silt:-You have submitted for my approval contract en.cred into on the 
25th day of April, 1918, between The William H. Conklin Company, of Columbus, 
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Ohio, an 4 the Bod.rd of Trustees of Ohio State "Gniversity, for the construction and 
comp!Ption of the ventilation and h?ating, plumbin{!, sewer, marble and tile. for the 
addi:ion to Lord Hall and Kiln Hou~e. as covered by icems 14 and 15 of the form of 
proposal, submitted by said The William H. Conklin Company, for the sum of 
$3,411:!.00. At the sam? time you submitted a bond securing Mid contract. 

I have examined said contract and finding the same to be in c.ompliance with 
law and having received from the auditor of sbte a certiScate that there is money 
in the soate treasury availaUe for 'he pu.-pose of s<tid con ract, I have this day approved 
the same and filed the !'arne in the office of the auditor· of l'tate. 

1241. 

Very truly yours, 
JosElH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF ALLEN COUNTY, $3,600.00. 

CoLUMBCs, OHio, May 27, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Allen county, Ohio, in the sum of $3,600.00 m an
ticipation of the collection of taxes and assessments to pro\ ide additional 
funds to pay the rcspccth·e shares of said county, of Bath and German town
ships and of the ownets of benefited property ~.ssessed for the cost and expense 
of improving section ''H" of intet-county highway No. 129, located in said 
county and townships. 

I have carefully examined the corrected transcript of the proceedings relating 
to the above issue of bonds and find the same to be in conformity to the provisions 
of the General Code of Ohio relating to bon issues of this kind. I am, therefore, 
of the opinion that properly prepared bonds covering the said issue will, when the 
same are properly executed and delivered, constitute valid and subsisting obligations 
of Allen county. Ohio, to be paid according to the terms thereof. 

No bond form of the bonds to be executed and delivered covering this issue has 
been submitted. I am therefore holding the transcript of the proceedings telating 
to said bond issue until a proper bond form covering said issue is submitted and ap-
proved. Very truly yours, 

1242. 

JosE.'H McGHEE, 
Attorney-General. 

FEDERAL FARM LOAN BOND8-TAXATION. 

Federal farm loan bonds are rUJt subject to state and local taxation. 

CoLUMBus, Oaro, May 27, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! have an inquiry from The Rudolph Kleybolte Company, of 

Cincinnati, Ohio, relative to the taxability of federal land bank 5 per cent. farm-loan 
bonds. · ·· · · -
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These bonds are issued under authori~y of ohe Act of congress of July 17, 1916 
(39 Statut<'s at Large, 360). The act provides for the establishment aL ohe seat of 
government in the department of the treasury a bureau to be known as the federal 
farm loan bureau, under the general supervision of a federal farm loan board, to con
sist of five members, including the secretary of the treasury. The members of this 
board are officers of the United States. The board is to divide the continental United 
States into federal land bank districts, and appoint a farm loan registrar in each dis
trict to receive applications for issues of farm loan bonds. Salaries of all the officers 
so far mentioned are to be paid by the Ur:ited States, as well as the compensation 
of persons employed by them. In each federal land bank distdc't the federal farm 
loan board is to establish a federal land bank, which is to be a corporation owing its 
exisV'nce to the act itself and having a capital stock the shares of which may be sub
scrioed for and· held by any individual, firm or corpora ion, or by the government 
of any state or of the United 8t.ates. Stock owned by the government of the United 
States is to receive no dividends. Corporations to be known as "national farm loan 
associations" may be organized under the act by persons desiring to borrow money 
on farm mortgage security. These associations may hold stock in federal land banks, 
and the shares of such associations are to be held by individuals desidng farm leans. 
These national farm loan associations may issue certificates against deposits of cur
rent funds, convertible into farm loan bonds. 

The power to issue and sell farm loan bonds is reposed in the federal land banks, 
"subject to the approval of the federal farm loan board," and also in corporations 
to be known as "joint stock land banks," whic may be organized for the purpose 
of carrying on the business of lending on farm mortgage security and issuing farm 
loan bonds by any number of natural persons not less than ten. Stock in these banks 
is not to be held by the government of the United States, and they are, generally 
speaking, to sustain the same relation toward the United States as national banking 
associations. 

The procedure of issuing farm loan bonds is by a written application on the p!lrt 
of the land bank or joint stock land bank to the federal farm loan board, through the 
farm loan registrar of the district, accompanied by first mortgages on farm lands or 
United States government bonds, no less in aggregate amount than the sum of the 
bonds proposed to be issued, as colhteral. The federal farm loan board is to appraise 
the securides and ,o grant in whole or in part, or reject entLely, the application so 
made. No farm loan bonds shall be issued unless the fede: al farm loan boa d shall 
approve the issue in writing. Though the bonds are t'-.ose or' the bank, they are to 
be issued on forms prepared by the secretary of the treasury, the engraved plates, etc., 
to remain in his cus',ody, and ~he expense of their preparation to be paid by him, sub
ject to reimbursement by assessment upon the farm land bank in propor'ion o the 
work executed. 

The foregoing is a partial statemen. of the relation of the United Sta~es to the 
farm loan bonds. I have made the statement without referring to the sections of 
the act which contain the appropriate provision upon which it is based. I quote, 
however, the following from the act itself: 

"Section 21. Every federal land bank issuing farm loan bonds shall 
be primarily liable therefor, and shall also be liable, * * * for interest 
payments due upon any far: 1 loan bonds issued by other federal land banks 
and remaining unpaid in consequence of the default of such other land banks; 
and every such bank shall likewise be liable for such portion of the principal 
of farm loan bonds so issued ae ~ha!l not be paid after the assets of any such 
other Ian banks shall have been liquidated and distributed: Provided, 
That such losses, * * * shall be assessed by the federal farm loan board 
against solvent land banks liable therefor in proportion to the amount of 
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farm loan bonds which each may have outstanding at the time of such assess
ment." 

This section seems to apply only to federall.md banks and not to joint stock land 
banks: 

"Section 26. That evely federal land bank and every national farm 
loan association, including the carital and reserve or surplua therein and the 
income derived the .. efrom, shall be exempt from federal, state, municipal, 
and local ,axa.ion, except taxes upon real estace hrld, purchased, or taken 
by said bank or association tmder the pro' hdons of section Pleven and sec
tion tH teen of this act. Fi,rst mortgaj!'es executed to federal land banks, 
or to joLt s.ock hnd banks, and farm. loan honds issued under the provisions 
of this art, shall be deemed and he d to be instrumentalities nf the government of the 
United States, and as such they and the income deril'ed therefrom shall be ex
empt from federal, state, municipal, and local taxation." 

Nothing herein shall preven. "he shares in any join~ stock land bank 
from being includPd in the valu.ation of th~ personal property of the owner 
or holder of such shares, * * * in manner and subject to the conditions 
and limi~ajons * * * with reference to the shares of national banking 
associations. 

Nothing he,·ein shall be const,·ued to exempt the real property of fed
e•al and Joint stock land banks and national farm loan associ,ttions from 
either scate, county, or munieipal taxes, to the same extent, according to its 
value, as other real property is taxed." 

It will be observed that though the government of the United Rtates adminis
ters directly many of tb€ feat•tre:;: of the scheme of federal farm loans, the bonds them
selves are not direct obligations of the United StatPs. They are not, thPrefme, ex
empt from statP taxation on .he same 170und thac United StatE's bonds themselves 
are exempt; nor does congress attempt to make them exempt on such !tJ'OUnd. They 
are, rather, declared to be "instrumentalities of the United States" and, though owned 
by private riti>ens, are exempted from s.;ate taxation on the same ground that stock 
in a national bank would be exempt from taxation without the permission of congress, 
.:t.s grar.ted in ~cction 5219 of the RevisPd ~tatutPs of the United States. ln f ct, 
the two kinds of banks provided for by the feneral farm loan act may be regarded as 
s'.lStaining preci~ely the same relation .oward vh<' United States as national banking 
associ.t.ions; and congre~s has dopted subftantidly tl:e fan:e att:tude as has long 
prevailed with reepect to the taxa ion of n.t.ional banks and intere~t thcrrin, in regu
la.ti ng st? ce taxation of thes~ banks thPmselves; buc has gone further, and has ex
empted their oLligations known as "Federal farm loan bond!!" from taxation in the 
hands of holders thereof. 

I see no reason to di•pute the authority of COllgi'l'SS to do this. The framework 
of the whole act shows that he federal fa1m loan bonds are an integral and necessary 
part of the ~cheme of agricultural aid which con1uess was s riving to effectuate. The 
bonds are, therefore, as much an instrumPntuli y of the United S ares as the banks 
themselves. But if I did not feel sure that this was so I would still hesitate to pro
nounce au act of congrp.ss unconstitutional. The federal act makes these bond.'! ex
empt and, in my opinion, the taxing authoti.ies of the s.e.e should treat them as 
exemp from swate and local taxation. 

Very truly youl'l!l, 
JosEtH McGBEm, 

Atlorr&t;"..(}enertU. 
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1243. 

ROAD IMPROVEMENT THROUGH VILLAGE-BALAXCE OF FUND DE
POSITED BY VILLAGE WITH COUNTY TREASURER TO PAY ITS 
PROPORTION OF THE COST, SHOULD BE RETURNED TO VILLAGE. 

In those cases in which the state highway commissioner extends a road improvement 
through a village and the village assumes a certain proportion or percentage of the cost 
and expense of that part of the impro~·ement which lies within the t·illage, and deposits 
an amount with the county treasurer which is estimated to be sufficient to pay its propor
tion so assumed, the county should return to the village not unly any part of the fund so 
remaining unused, but also any accumulation of interest thereon, if it should develop, 
upon the completion of the improvement, that the amount deposited, with accumulations 
of interest, is more than necessary to pay the obligation of the !;i/lage under its agreement. 

CoLUMBUS, OHio, May 31, 1918. 

Bureau of Inspection and Supenision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 17, 191':1, in which you enclose a com
munic .tion addressed to you, an.i request my opinion on the matter therein con
tained. The statement of facts and question contained in said enclosure are as fol
lows: 

"The village of Waynesfield in this county, in conjunction with the 
state highway department, under the Cass road law paved one of their streets. 
The village sold bonds and placed the proceeds in the county treasury to pay 
the village's portion of said improvement. 

I would like to know whether the village is entitled to its share of the 
interest on this money under Code section 2737, and I thought pPihaps your 
department had ruled on this proposition. The money was paid into the 
county treasury under Code sections 6953-6954, found in 105-6 0. L. 610." 

I take it that the road improvement under conside:ation was one in which the 
contract was le., under the Cass highway act and not under the White-Mulcahy law 
now in force and effect. It is important to keep this in mind, for the reason that said 
law now in effect contains supplemental sections, viz., sections 1193-1 and 1193-2, 
which to some extent modify the law as it originally stood, in regard to the state high
way commissioner wnst. ucting the • oad improvements into and through villages. 
So I will consider h£>rein the law as it is found in the Cass act. 

The section lying at the foundation of the matter about which you inquire is 
section 1231-3 G. C., which reads as follows: 

"The state highway commissioner may extend a proposPd road im
provement into or through a village when the consent of the council of said 
village has been fLst obtained, and such consent shall be evidenced by the 
proper legislation of the council of said village duly entered upon its records, 
and said council may assume and pay such proportion of the cost and ex
pense of that part of the proposed improvement within said village as may 
be agreed upon between said state highway commissioner and said council. 
The state highway commissioner may also enter into an agreement with the 
council of said village to improve any part of the road within said viliajl;e to 
a greater width than is contemplated by the proceedings for said improve
ment, and the state highway commissioner and the council of said village 
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shall be governed as to all matters in connection with said improvement 
within said village by the statutes relating to road improvements through 
municipalities, by boards of county commissioners." 

I call attention to the following language found in said section: 

"* • • and said council may assume and pay such proportion of 
the cost and expense of that part of the proposed improvement within said 
village as may be agreed upon • • *." 
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and especially to the emphasized part Of this last quoted matter. In the latter part 
of said section it is stated that the authorities shall be governed, as to all matters in 
connection with said improvement within said village, by the statutes relating to 
road improvements through municipalities by boards of county commissioners, which 
makes it necessary for us to note sections 6949 to 6954 inclusive G. C. These are 
the sections which authorize boards of county commissioners to extend road improve
ments through or within municipalities. 

Section 6949 G. C. read as follows: 

"The board of county commissioners may extend a proposed road im
provement into or through a municipality when the consent of the council 
of said municipality has been first obtained, and such consent shall be evi
denced by the proper legislation of the council of said municipality entered 
upon its records, and said council may assume and pay such proportion of 
the cost and expense of that part of the proposed improvement within said 
municipality as may be agreed upon between said board of county commis
sioners and said counciJ." 

I will call particular attention to the following language con.ained in said section: 

"* * * and said counril may assume and pay such propO'T'lion of the 
cost and expense of that part of the proposed improvement within said mu
nicipality as may be agreed upon • • • ." 

and especially to that part which is emphasized. 

Section 6953 G. C. provided as follows: 

"The municipality shall pay to the county treasurer its estimated pro
portion of the cost of said improvement as fixed in said agreement between 
the council and the county commissioners, out of any funds available there
for, and in anticipation of the collection of assessments to be made against 
abutting property hereinbefore provided, and in anticipation of the collec
tion of taxes levied for the purpose of providing for the payment of the mu
nicipality's share of the cost of such improvement, said muniripality is author
ized to sell its bonds under the same conditions and restrictions imposed by 
law in the sale of bonds for street improvement under the exclusive jurisdic
tion and control of the council of a municipality." 

Under this section the municipality must pay into the county treasury "its esti
mated proportion of the cost of said improvement as fixed in said a!ZI'eement." This 
may be done from any funds available therefor or out of the proceeds of the bond 
issue made in anticipation of the collection of taxes to be levied for said purposes. 
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In section 6954 G. C. we find this provision: 

"* • • The total cost and expense of said work shall be paid f:-r on the 
ellowance of the county commissioners, by the warrant of the county au· 
ditor, and after the completion of said work and the payment of the cost and 
·expense thereof. any balance of the funds contributed by said municipality 
shall be refunded to it to be disposed of according to law. • • *." 

Under section 2737 G. C. the county treasurer will realize interest on thr am'ount of 
money deposited with him under the provisions of section 6953 G. C. Your question is as 
to whether the interest realized on the moneys deposited with the county treasurer 
by the village would inure to the benefit of the village or the county; that is, whether 
the accumulated interest upon said fund so deposited with the treasurer should be 
rrturned to the village with the excess of the fund deposited so remaining. The Ian· 
guage of all the section,;; seems to indicate that the village in its agreement assumes a 
·.ertain prop'lrtion of the cost and expense of that part of the improvement located 
within the villr~ge; viz., it assumes a half' r a third or a fourth of the cost and expense 
of that part lying within the village. The amount required to enable the village to 
pay the half, third or fourth of said cost and expense would be merely an estimated 
amount and coul not be definitely known until the improvement was fully comple ed. 
This clearly was the thought of the legislature when it used the language found in sec
tion 6953, as follows: 

"The municipality shall pay to the county treasurer its estimated prcr 
portion of the cost of said improvement * * "'·" 

Inasmuch as the amount drposited with the county treasurer is only an esti· 
mated amount, it is my opinion that the village would be entitled to a return not only 
of any part of the principal sum not used in the payment of that part of the cost and 
expense to be borne by the village under its agreement, but also of any interest that 
may have accumulated from the investment of this fund. The very fact that the 
county must return any part of the principal sum depo~ited with it by the village, 
not used in the construction of the improvement, clearly indicates that it was not 
the intention of the legidature that the money deposited with the county became 
absolutt>ly the property of the county. 

Provision is madr fo the depositing of the estimatPd proportion with the county 
to enable .he coun.y commissioners to pay f r the coEt and expense of the improvement 
as it progresses, and with no other object or intent in view. It was not intended that 
the county should profit by the deposit so made with the county treasurer and hence 
it is my opinion that the interest rralized by thP county should be returned to the vii· 
lage with any amount of the principal sum not so used. 

However, if the amount so deposited should not be sufficient to take care of the 
proportion of the cost and expense assumed by the village, it is my opinion that the 
interest redli zed upon the fund deposited might be applied to the payment of such 
proportion of the cost and expense assumed by the village, because it is eddent to 
me that if the amount deposited in the beginning were not sufficient to take care of 
the cost and expense to be borne by the village, the village would be compelled to make 
good any deficiency that might exist. For this reason it would not be reasonable to 
hold that the county should return the interest upon said fund to the village and then 
in turn the village make up whatever deficiency existed owing to the fact that it had 
not deposited a sufficient amount in the beginning. 

As hereinbefore stated, the provisions in reference to a municipality's making 
a drposit with the county treasurer seem to clearly indicate th~.t the money deposited 
does not becoml' county money. In this connection it might be well to quote section 
2737 G. C., which reads as follows: 
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"Section 2737. All money deposited with any depositary shall bear 
interest at the rate specified in the proposal on which the award thereof was 
made, computed on daily balances, and on the first day of each calendar 
month or at any time such account is closed, such interest shall be placed to 
the credit of the county, and the depositary shall notify the auditor and treas
urer, each separately, in wri,ing of the amount thereof bef• re noon of the next 
business day. All such interest reali7.ed on the money belonging to the un
divided lax funds shall be appor.ioned by ,he county auditor to the state, 
cities, city school dist. ict and county taxing or a'lsessing districts in the pro
portion that the amounts colbcted for the respecth'e political divisions or 
districts bPar to the entire amount collected by the county treasurer for s 1c h 
undivided tax funds and deposite::l as herein proviced, due allowance being 
made for sums transferred in advance of settlements. All interest appor
tioned as the county's share, together with all interest arising from the de
posit of funds belonging specifically to the county shall be crer!.ited to the 
general fund of the county by the county tre sur·r. The county am'itor 
shall inform the treasurer in writing of the amount apportioned by hL. to each 
fund, district or account." 
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This section refers particularly to "funds belonging specifcally to the county"; 
that is, when funds belong to the cotmty the interest "shall be credited to the general 
fund of the county by the county treasurer." 

The money deposited by the municipality would be of the same nature as that 
set out in this section, which is c~-lled "undivided tax funds." To be sure, it is not 
called undivided tax funds, but a fund whic belonll:S particularly to the village and 
is deposited with the county treasurer to enable the county oommissioners or state 
highway commissioner to draw upon in the improvement of the road in question. 

Further, upon plain principles of equity, the interest that accrues upon a fund 
which really belongs to the municipality should follow the fund and should be re
turned to the municipality with that part of the fund which remains unused in taking 
care of the cos,; and expense of the improvement. 

In arriving at the above conclusion, I am not unmindful of the holding of our 
supreme court in State ex rei. v. Pierce, auditor, 96 0. S. 44. In that c .se the court 
held that interest arising from a memorial building fund belongs to the county. The 
fourth branch of the syllab\L'l reads as follows: 

"The earnings of all county monevs under the depositary law generally 
belong to the county unless the statute expressly provides otherwise." 

In rendering this det'ision, the court clearly held that the pardcular money in 
question was county money. In the opinion at p. 49 we find the following language: 

"This was cl~rly the coun.y's money and subject to the general depos
itary law. The statutes clearly provide what shall be done with the county 
moneys and the earnings upon the same." 

As said before, in the case under consideration I do not feel that the moneys de
posited with the county treasurer, by the municipality, became county money, and 
hence the holding in the case above quoted would not control in this matter. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1244. 

APPROVAL OF FINAL RESOLUTION FOR ROAD Il\1PROVE)1ENT IN 
RICHLAND COUNTY. 

CoLUl\IB"C'S, OHIO, :\lay 31, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of May 25, 1918, enclosing for my 
approval, final resolution for the following named improvement: 

"Mt. Vernon-:\Iansfield road-!. C. H. No. 338, Sec. 'A', Richland 
county." 

I have carefully examined said resolution, find the same correct in form and-legal 
and have endorsed my approval thereon in accordance with section 1218 G. C. and 
am returning it to you. Very truly yours, 

1245. 

JOSEPH l\IcGHEE1 

Attorney-General. 

APPROVAL OF CONTRACT OF H. A. :\'lcCUTCHEOX FOR THE CON
STRUCTION OF A LEVEE. 

CoLU:.m"C's, OHIO, May 31, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-Under date of :\lay 21st you transmitted to this department for 

approval the original contract of R. A. :\IcCutcheon for the construction of the levee 
near the state dum at ::\liddletown, Ohio, together with the bond accompanying the 
Ram e. 

I have care~ully examined said contract and finding the same to be in compliance 
with law and having received from the auditor of state a certificate to the effect that 
there is money available for the said contract, I have this day approved said contract 
and filed the same, together with the bond securing said contract, in the office of the 
auditor of state. 

1246. 

Very truly yours, 
J OSEPB McGBEE1 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ATHENS, WASHINGTON, RICHLAND, VINTON, SANDUSKY AND 
WARREN COUNTIES. 

CoL"C':UBUs, Omo, May 31, 1918. 

HoN. CumoN CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your three letters of May 28, 1918, in which you 
enclose, for my approval, final resolutions for the following named improvements: 
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Athens-Logan road-!. C. H. No. 155, Sec. (1), Athens county. 

Marietta-McConnelville road-!. C. H. No. 393, Sec. ''K," Washington 
county. 

Mt. Vernon-:\;I2.nsf.eld road-I.C. H. No. 338, Sec. "A," Richland county 
(Supplemental). In duplicate. 

Chillicothe-:\IcArthur road-!. C. H. No. 365, Sec. "J-2," Vinton county. 

Fremont-Bellevue road-Sec. "L-2," I. C. H. No. 274, Sandusky county. 

Cincinnati-Dayton road-!. C. H. Xo. 19, Sec. "B," Warren county. 
Types A and B. 

Cincinnati-Dayton road-!. C. H. Xo. 19, Sec. "A," Warren county. 
Types A and B. Contract 2. 

Hamilton-Middletown road-!. C. H. No. 179, Sec. "A," Warren county. 
Types A and B. Contract 1. 
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I have carefully examined said resolution, find the same correct in form and legal 
and am therefore returning them to you with my approval endorsed thereon in ac
cordance with section 1218 G. C. 

1247. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

APPROVAL OF CONTRACT llET\VEEN WALTER C. FRANZ AND BOARD 
OF TRUSTEES OF MIAMI UNIVERSITY. 

CoLUMBUs, OHio, May 31, 1918. 

HoN. W. P. RoUDEBUsH, Secretary Board of Trustees, Miami University, 
Oxford, Ohio. 

DEAR Sm:-Under date of May 25th you submitted to this department contract 
entered into on the first day of May, 1918, between Walter G. Franz and your board of 
trustees for the employment of said Franz to make all necessary drawings and speci
fications for an engine and generator to be an addition to the power generating 
equipment in the central heating and lighting plant of Miami University, agreeing 
to pay said Franz the sum of 3 per cent of the cost of the work, the same to be due 
and payable when the plans and specifications are completed and bids are received 
and contracts let. 

Finding said contract to be in compliance with law and the auditor of state having 
certified that there is money available for the purpose of said contract, I have this 
day approved the same and filed the same in the office of the auditor of state. 

I am returning you herewith duplicate copy of said contr ct. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1248. 

COMMON PLEAS JUDGE-COUNTY OFFICER FOR PURPOSE OF PRI
MARY ELECTION LAW-DECLARATION OF CANDIDACY-FILING 
FEE-PARTY AFFILIATION. 

(1) While the office of common pleas judge is for most purposes a state of
fice, for the purposes of the primary election law, it is to be treated as a cotmt}' 
office and the declaration of candidacy and certificate required under the primary 
act is to be filed with the board of deputy state supervisors of the county in. which' 
such office is to be voted for. 

(2) Section 4970-1 provides that tlze time of filing the declaration of can
didacy for the nomination of any office the candidate mttst pay a fee based upo1~ 
the annual salary of such office. The fact that part of the salary of a commo1~ 
pleas judge is paid by the state and part by the cormty is not to be considered.; 
The filing fee is based upon the entire amount of annual salary received by such 
judge irrespective of what subdivisions contribute to same. 

(3) The primary election law provides for the regulation of the nominatiolh 
of party candidates for public office, and for separate tickets for each political 
party, and that no name of any ca11didatc shall be printed on an official ballot un
less he files a declaration of candidacy which contains, among other things, an 
averment under oath that he is a member of a particular political party entitled 
to the provisions of the primary act. The provisions of the election law that the 
candidates for judge shall be ~:oted for upon an indcpendmt and separate ballo~ 

without a party designation applies only to the regular election and has 110 appli
cation to the primary law; hence, a candidate for common pleas judge seeking 
nomination under the primary act must file his declaration of candidacy under 4970 
and declare his party affiliation. 

CoLUMBUS, Oaro, June 3, 1918. 

HoN. WILLIAlii D. FuLTON, Secretary of State, Colttmbus, Ohio. 

DEAR Sm:-You have asked for my official opinion on questions arising in the 
course of filing declarations and certificates of candidates for common pleas judge 
as raised by letter received by you from Hon. James W. Galbraith, 11ansfield, Ohio, 
and from others. 

These questions are : 

Is the office of common pleas judge a state, county, or district office, 
the county being the unit for his election and his having power, and pos
sibly may be required, to perform services elsewhere in the state? 

Where should the declarations of such candidates be filed? 
As a part of the salary of this office is paid by the state and a part 

by the county, the question is raised whether the filing fee should be based 
upon the part received from the county, or upon the entire salary? 

The office of judge being non-partisan, is the candidate for nomina
tion required to declare his party affiliation as in other cases, or should 
a different blank be used? 

I will answer these questions in the inverse order, and first consider whether 
or not, owing to the fact that the office is now non-partisan, the candidate is 
required to declare his party affiliation. 

It wiii be recalled that a prior primary election act known as the Bronson 
act, 2916 et seq. R. S., was attacked on the ground that it was unconstitutional 
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as affecting the right of the elector to choose his political faith and at any time 
change same; that it was in direct violation of the constitutional provision for 
procuring signatures to the ballot, as well as for other reasons. 

The supreme court in State ex rei. \\"ebber v. Felton, 77 0. S. 554, held that 
the nomination of party candidates for public offices concerning the public welfare 
and the legislature in the exercise of police power, may make reasonable regula
tions therefor. 

In the primary act as found in section 4948 et seq. General Code, the legis
lature has provided the manner of nomination of the candidates for all offices, 
including member' of the committees of all voluntary political parties or associa
tions in this state which at the next preceding general election polled for its candi
date for governor in the state, or any district, county or subdivision thereof, or 
municipality, at least ten per cent of the entire vote cast therein for governor. The 
primary act is expressly a partisan law. It affects political parties having cast the 
required vote for governor. It only applies to such political parties, and persons 
desiring to be candidates other than candidates of such political parties are rele
gated to the provisions for nomination of candidates for office hy petition. 

Section 4970 absolutely prohibits the printing of the name of any candidate for 
office upon the official ballot, unless a declaration of candidacy and certificate shall 
ha\'e been filed with the proper board of supervisors. The declaration contains an 
avowal uuuer oath of the candidate's party affiliation as well as an expression of 
the candidate's intention to vote for a majority of the candidates of the party of 
his affiliation at the next ensuing election. The certificate likewise contains a sworn 
statement by certain qualified electors that the candidate is a member of the political 
party as stated in his declaration of candidacy. 

Section 4974 makes provision for protests being ftled against the candidacy by 
any person and for the hearing of same. Such protests can only be filed by a recog
nized member, or its controlling committee, of the political party of which the can
didate is a member. 

Section 4976 provides for separate party tickets and the contents conform tu 
the ballot. 

Section 13335 provides a penalty for voting or attempting to vote at a primary 
election of a political party other than the political party with which the person 
has affiliated, as defined by law. 

So it is plainly evident that the primary ckction law of Ohio is very much 
partisan, and that the candidates seekin~ nomination under its provisions, must 
take a decided stand as far as their political affiliations are concerned. Unless a 
candidate complies with the various provisions of the act he cannot have his name 
printed upon a separate official ballot of any party, and in consequence, could not 
he voted for at such primary. 

So if one seeks his nomination under the primary law, and to obtain its ad
vantages, he must comply with all of the provisions of the act, including a sworn 
'tatement as to his party affiliation. 

It is suggested that the office of common pleas judge is non-partisan as far as 
the election of such judges is concerned, since the enactment of the act to provide 
for the election of judicial officers by separate ballot, 102 Ohio Laws, 5. Such 
judges are voted for upon a separate and independent ballot without any party 
designation, and in consequence, so far as their election is concerned, they have been 
deemed and spoken of, as non-partisan offices. But this does not affect the question 
of their nomination. If they desire to be nominated in a non-partisan manner, 
they cannot get into the primary but must be nominated as other independent can
didates are ; that is, by petition. · 

It has been further suggested that a different blank than the one used in the 
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primary for other offices might be used. Inasmuch as there is no provision for the 
use of any other official ballots in the primary act than the separate party tickets 
as therein provided for, this suggestion has no weight. 

So answering your question specifically, it is my opinion that if a party desires 
to seek nomination at the primary election, he is required to file his declaration of 
candidacy, which includes a statement of his party affiliation. 

The third question refers to the fact that part of the salary of the office of 
common pleas judge is paid by the state, and part by the county, and asks what 
salary is the basis for computing the filing fee which is to be paid at the time of 
filing the declaration of candidacy. 

Section 4970-1 General Code reads: 

"At the time of filing the declaration of candidacy for nomination for 
any office, each candidate shall pay a fee of one-half of one per cent, of 
the annual salary for such office, but in no case shall such fee be more 
than twenty-five dollars. All fees so paid in the case of candidates for 
state offices, office of United States senator and congressman-at-large, shall 
forthwith be paid by the officer receiving the same into the treasury of 
state. All other fees shall be paid by the officer receiving the same into 
the treasury of his county to the credit of the county fund. No fee shall 
be required in the case of candidates for committeeman or delegate or 
alternate to a convention or for president or vice-president of the United 
States, nor for offices for which no salary is paid." 

It is readily seen that the filing fee is one-half of one per cent of "the annual 
salary." I think this language is too plain to need interpretation and construction. 
It makes no difference who pays the salary or how many subdivisions may con
tribute to the fund which constitutes "the annual salary," the fee is based upon the 
entire amount. 

Hence, in the determination of the amount of the fee to be paid at the time 
of filing the nomination for common pleas judge, all that is necessary to be de
termined is what is the entire annual salary and the fee is figured on said salary. 
But in no case shall such fee be more than $25.00. 

The second and first inquiries may be answered together, for the place where 
the declaration of candidacy shall be filed is to be determined by the conclusion 
reached as to whether the office of common pleas judge is a state, district or county 
office under the primary act. 

Section 4949 provides for the nomination of 

"* * * all elective state, district, county * * * offices, * * * 
all voluntary political parties * * * and the persons not so nominated 
shall not be considered candidates and their names shall not be printed on 
"the official ballots." 

Section 4952 provides : 

. "Candidates for state offices, United States senator and congressman
at-large shall be nominated by direct vote of the people in the manner fol
lowing; Each person so desiring to become a candidate. for an office above 
enumerated shall not less than sixty days before the date of the primary 
.election at which such nominations are to be made, file with the state supervisor 
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of elections a declaration of candidacy signed and acknowledged and certi
fied to by a certificate of fi<-'c electors of the state who are members of the 
political party to which such candidate belongs, and shall pay to such state 
supervisor the proper fee." 

Section 4952 provides that 
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"Candidates for district offices where such district includes more than 
one county, which shall include all candidates for member of the house of 
representatives in the congre:,s of the "Cnited States, other than congress
man-at-large, shall be nominated * * *. Each person * * * shall 
file * * * a declaration of candidacy * ''' ··· by a certificate of five 
electors of the district * * *" 

Section 4969 provides : 

"All nominations for offices or places on the primary ballot other than 
those heretofore provided for shall be made by the payment of the proper 
fees and by the filing of declarations of candidacy and certificates, which 
shall be filed with the board of deputy state supervisors at least sixty days 
before the day for holding the primary election. Such declarations of can
didacy shall be signed and acknowledged by the person desiring to become 
a candidate and shall be accompanied by the certificate of five electors of 
the county, municipality, precinct, ward or other political subdivision for 
which such nomination is to be made and shall be in the form hereinafter 
provided. \Nhere the term 'nomination paper' or 'nominating petition' is 
used in this chapter it shall be held to include 'declaration of candidacy' and 
any other paper required by law to he filed hy a person seeking to become 
a candidate at a primary election." 

Ii will Lt:: notec.l that section 4952 provides for the nomination of candidates for 
state offices, United States senator and congressman-at-large, and that the cer
tificate necessary under the primary act shall be signed by five electors of the state, 
while 4952-1 providing for nomination of candidates for district offices, where the 
district includes more than one county, including candidates for congress other 
than congressman-at-large, shall have the certificate certified to by five electors of 
the district. 

As far as the office is concerned, congressman-at-large differs from the con
gressman of the district only in so far as he is elected by the electors of the entire 
state, while the electors of the particular districts elect the other congressman. 
But there is an evident intention to have the declaration signed by the electors of 
the territory wherein the particular office was voted for. So in the provision of 
section 4969, which includes all the offices not taken care of in 4952 and 4952-1, 
provision is made for the signing of the required certificate by five electors of the 
county, or other political subdivisions for which the nomination is made. 

I think it is plainly evident that so far as the primary act is concerned, the 
legislature intended to treat the officers to be voted for as classified by the territory 
in which the particular electors voting for the particular candidate were qualified 
to vote. 

\Vhile for many purposes the common pleas judge is a state officer, and under 
certain circumstances may be called upon to perform the functions of his office 
in various parts of the state, yet he is elected by the electors of the county. While 
he is not a county officer under the common acceptation of the term, as far as his 
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nomination and election is concerned, he is to be treated as a county rather than 
as a state officer. 

You will recall the provision of 5004 prior to the amendment in 103 0. L. 843, 
provided that the certificate of nomination and nomination papers for state offices 
should be filed with the secretary of state, and for offices to be filled by the electors 
of a district, or subdivision of a district, composed of two or more counties, with 
the chief deputy state supervisor of the county in the district, or subdivision, con
taining the greatest number of inhabitants. That section was construed so as to 
provide for the filing of certificate of nomination and nomination papers of candi
dates for circuit judge in the most populous county of the circuit, and a common 
pleas judge in the most populous county of the subdivision, and for the filing of 
such papers. It was not, so far as I know, contended that there should be a filing 
with the secretary of state on account of the office of judge being a state office. 

It is my conclusion, therefore, that for the purposes of the primary act, the 
office of common pleas judge is to be treated as a county office, and not as a state 
office, and that the declaration of candidacy and certificate required by the primary 
act must be filed under the provisions of section 4969, and with the board of deputy 
state supervisors of the county in which such office of judge is to be voted for. 

You understand, of course, that the questions referring to matters coming 
under the primary election act, the answer is confined to the declaration of can
didacy and certificate provided for under the act. In the event that a person does 
not desire to subject himself to the primary act, he may seek nomination under the 
provisions of section 4992 General Code, et seq., and the number of petitioners 
would he determined by the prodsions of 4999. 

1249. 

Yours very truly, 
JOSEPH ~fCGHEE, 

Attorney-General. 

CONSTITUTION-PROPOSAL TO A~IEND ~IA Y BE PROPOSED BY 
JOINT RESOLUTION-HOW CONSTITUTIONAL A~IEND~IENT SUB
:VIITTED-EFFECT OF JOINT RESOLUTIO)J ?\o. 34 (107 0. L. 774). 

1. A proposal to amend the constitution under aut/10rity of article XVI, sec
tion I, may be Proposed bJ! joint resolution. 

2. A statute law of the state ca1z neither be repealed nor amended by a joint 
resolution of the general assembly. 

3. Section 5019 G. C. (103 0. L. 554) prescribes the mamzer and form of the 
submission of the constitutional ame1zdme1ZIS to the electors. This section 'imposes 
a duty upon the secretary of slate as state supervisor of elections of seeing to it 
that each amendment to be submitted shall be stated on the ballot in language suf
ficient to clearly designate it, and that part of joint resolution No. 34 adopted by the 
82d general assembly of Ohio on Jfarch 27, 1917 (107 0. L. 774), attempti11g to 
provide the manner and form of tlze statement of the proposed taxation amend
ment 011 the official ballot, cannot prevail over tlze statutory provisions found iw 
section 5019 G. C., and that part of said joi1zl resolution which attempts to do so 
is to be treated as mere surplusage and void. 

CoLUMBus, OHIO, June 3, 1918. 

RoN. W. D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR:-You have referred to me a notice and protest signed by a tax
payer, objecting to the submission to the electors of the state of an amendment to 
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the constitution, as proposed by joint resolution X o. 34 and adopted by the eighty
second general assembly on ::O.larch 21, 1917, and found in 107 0. L. 774. 

As stated by ::O.Ir. James A. Conroy, the taxpayer objecting, the protest against 
the proposal being designated on the official ballot in the manner provided in the 
joint resolution, is based on the following grounds: 

"1. The legislature cannot prodde by joint resolution for the designa
tion of a proposed constitutional amendment on the official ballot. This 
can only be done by law and a joint resolution is not a law and cannot have 
the effect of law and therefore, to print upon the official ballot the desig
nation set forth in said joint resolution, would be an expenditure of public 
funds of tht! statt, without authority of law. 

2. The manner in which proposed amendments to the constitution shall 
be submitted, and the ballots prepared, is provided for by law. Article 16, 
section 1, constitution; article 2, section 1-g, constitution; section 5019, 
General Code. 

3. The designation sought to be made by this joint resolution is mis
leading and if said amendment were submitted under said designation, it 
would amount to a fraud upon the electors of this state, for the reason 
that said designation does not indicate the effect of such amendment. It 
assumes that there now exists double taxation of real estate in this state, 
which is not true. Further, it states that this amendment provides against 
double taxation of real estate; the amendment, if adopted, has no direct 
effect whatever, upon any taxation, but removes a constitutional limitation 
upon the legislature; so that the legislature and not the people, might 
classify property for taxation without any restraint and provide for a single 
tax on land. 

4. Said designation, if placed upon the official ballot, in the form in 
which it appears in said joint resolution, would be contrary to the provisions 
of laws to the form of such ballots." 

The joint resolution referred to reads as follows: 

"Re it rcsoh:cd hy tlzc geucral asscmbl~; of tire state of Ohio, three
fifths of the members elected to both houses concurring therein: 

That there shall be submitted to the electors of the state, in the man
ncr provided by law, on the first Tuesday after the first ::O.Ionday in Novem
ber, 1918, a proposal to amend section 2 of article XII of the constitution 
of the state of Ohio, to reacl as follows: 

• \rticle XI I. 

Section 2. Laws shall he passed, taxing by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint stock companies, or otherwise, 
and also all real and personal property according to its true value in money, 
excepting all bonds outstanding on the first day of January, 1913, of the 
state of Ohio or of any city, village, hamlet, county, or township in this 
state or which have been issued in behalf of the public schools in Ohio and 
by the means of instruction in connection therewith, which bonds outstand
ing on the first day of January, 1913, shall be exempt from taxation but 
burying grounds, public school homes, houses used exclusively for public 
worship; institutions used exclusively for charitable purposes, public prop
erty used exclusively for any public purpose, and personal property, to 
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an amount not exceeding in value five hundred dollars, for each individual, 
may, by general laws, be exempted from taxation; and laws may be passed 
to provide against the double taxation that results from the taxation of 
both the real estate and the mortgage or the debt secured thereby, or other 
lien upon it, but all such laws shall be subject to alteration or repeal; and 
the value of all property, so exempted, shall, from time to time, be ascer
tained and published as may be directed by law. 

Be it further resolved, That at such election herein provided for the 
submission of this amendment to the electors of the state, this proposition 
shall be placed on the official ballot in the manner prescribed by law and 
shall be designated as follows: 

'TO PROVIDE AGAIXST DOUBLE TAXATIOX OF REAL ES
TATE-YES. 

TO PROVIDE AGAIXST DOUBLE TAXATIO::-J OF REAL ES
TATE-NO.' 

If the votes for the proposal shall exceed those against it, this amend
ment shall take effect on the first day of January, 1919, and said original 
section 2 of article XII of the constitution of the state of Ohio shall be 
repealed and annulled." 

The state constitution provides that it may be amended as follows: 
(1) Article II provides for amendments by means of the initiative and refer

endum, but inasmuch as the proposed amendment under discussion was not initiated 
under the provisions of the sections of this article, it is needless to consider the 
same. 

(2) Article XVI provides, under section I, that the general assembly may 
propose amendments to the constitution. Under section 2 of said article it is pro
vided that whenever two-thirds of the members elected to each branch of the gen
eral assembly shall think it necessary to call a convention to revise, amend or change 
the constitution, they shall recommend to the electors to vote for or against such 
convention. \Vhile section 3 of the same article provides that at the general elec
tion in 1932, and in each twentieth year thereafter, the question: "Shall there be 
a convention to revise, alter or amend the constitution," shall be submitted. 

The proposal under discussion was enacted under the authoritiy of article XVI, 
'ection 1. This section reads : 

"Either branch of the general assembly may propose amendments to 
this constitution; and, if the same shall be agreed to by three-fifths of the 
members elected to each house, such proposed amendments shall be entered 
on the journals, with the yeas and nays, and shall be submitted to the elec
tors, for their approval or rejection, on a separate ballot without party 
designation of any kind, at either a special or a general election as the gen
eral assembly may prescribe. Such proposed amendment shall be pub
lished once a week for five consecutive weeks preceding such election, in 
at least one newspaper in each county of the state, where a newspaper is 
published. If the majority of the electors voting on the same shall adopt 
such amendments the same shall become a part of the constitution. When 
more than one amendment shall be submitted at the same time, they shall 
be so submitted as to enable the electors to vote on each amendment, sep
arately." 

It is conceded that the proposal under section 1 of article XVI, supra, may 
be done by joint resolution of the general assembly, and this has been the usual 
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method of providing for such proposal, as an examination of the year books will 
show. However, objection is made that the legislature cannot provide by joint 
resolution for the designation of the proposed constitutional amendment on the 
official ballot, and that this can only be done by law. 

Attention is called to the fact that section 5019 G. C. (103 0. L. 554) provides 
how constitutional amendments shall be submitted. This section reads: 

"Sec. 5019. \Vhen an amendment to the constitution is to be submitted 
to the electors for their apprO\·al or rejection, such amendment shall be so 
submitted on a separate ballot at the top of which shall be printed the 
words 'Proposed amendment to the constitution,' or, if more than one 
such amendment is ~ubmitteu at the same election, such heading shall be 
'Proposed amendments to the constitution.' Each amendment shall be 
stated thereon in language sufficient to clearly designate it, which statement 
shall be printed in a space defined by ruled lines with two squares to the 
left thereof, the upper of which shall contain the word 'Yes,' and the lower 
the word 'No.' There shall be two similar blank squares, one to the left 
of that containing the word 'Yes,' and one to the left of that containing 
the word 'Xo.' Persons desiring to vote in favor of any such amendment 
shall do so by making a cross mark in the blank square to. the left of the 
word 'Y cs,' and those desiring to vote against the same shall do so by 
making a cross mark in the blank square to the left of the word 'No.' 
More than one such amendment may be submitted on the same ballot. The 
provisions of this title, so far as practicable, shall apply to the marking of 
ballots and the counting of votes upon any constitutional amendments so 
submitted. All such ballots shall be deposited in a separate ballot box." 

This section manifestly shows that the legislature by statute has provided that 
each amendment shall be stated thereon in language sufficient to clearly designate 
it and also has provided the form of placing the amendment upon the official ballot 
and the manner in which the elector marks his choice. 

It might be well to con~ider that part of the joint resolution which seeks to 
prescribe the manner ancl form of placing the propo,erl constitt1tional amendment 
upon the official ballot. It will be noted that the joint resolution starts out with 
the formal wording: "Be it resolved by the general assembly of the state of Ohio,'' 
and then proceeds to provide that there ~hall be submitted to the electors a pro
posed amendment "to read as follows." Then follows article XII, section 2, as 
proposed to be amended. The resolution then continues: "Be it further resolved" 
etc. Here follows the manner and form in which the proposed amendment is to 
be placed upon the official ballot. 

The language of ~ection 501Y G. C., a, tu th..: manner in which the amendment 
shall be placed on the ballot is : 

"* "' * Each amendment shall be stated thereon in language sufficient 
to clearly designate it, which statement shall be printed in a space defined 
by ruled lines with two squares to the left thereof, the upper of which shall 
contain the word 'Y cs,' and the lower the word 'X o.' There shall be two 
similar blank squares, one on the left of that containing the word 'Yes,' 
and one to the left of that containing- the won! 'X o.' '' * ''" 

There is no specific pro,·ision as to the person who shall frame the wording, in 
order that the language used will be sufficient to clearly designate the amendment. 
But as in many cases the proposers of the amendment might not seek to formulate 
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this statement, and as there would have to be some authority to determine whether or 
not a submitted statement, if authorized, complied with the statutory requirement, 
it would seem reasonable that the secretary of state, who is by law made the super
visor of elections and has general jurisdiction thereof, would have something to 
say as to whether the statute was complied with or not. 

Article II, section lg of the constitution among other things provides: 

"* ') * Unless otherwise provided by law, the secretary of state shall 
cause to be placed upon thy ballots, the title of any such law or proposed 
law or proposed amendment to the constitution, to be submitted. '~ * *." 

The section from which the above quotation is taken is of course a part of the 
initiative and referendum provisions of the constitution and especially applies to 
an initiated amendment to the constitution. It probably has no direct reference to 
a proposed amendment by the general assembly, but it is seen that the people of 
the state have imposed a specific duty upon the secretary of state in the matter 
of an initiated amendment. 

The election laws of the state make the secretary of state, by virtue of his 
office, state supervisor and inspector of elections and the state supervisor of elec
tions. It is made his duty (section 5015 G. C.) to certify all nominations that arc 
filed with him, together with a form of official ballot. In the past, various secre
taries of state, as such supervisor of elections, have felt it their duty to send out 
forms of ballots to be used in the various counties where offices or questions are 
voted on throughout the state, that it might appear on all the ballots uniformly. 
\Vhile section 5019, supra, does not specifically name the secretary of state as state 
supervisor, nor specifically impose the duty of framing the designation to go on the 
ballot, still this section is a part of the election laws, the enforcement and carry
ing out of which is made the duty of said officer. 

It is my opinion that the clear inference is that this duty is imposed upon the 
secretary of state as state supervisor, and that section 5019 is to be construed as if 
it read that the state supervisor of elections shall place a statement on the official 
ballot in language sufficient to clearly designate the proposed amendment. 

It will he noted that the joint resolution provides: 

"* * * this proposition shall be placed on the official ballot i11 the 
mamter prescribed by law and shall be designated as follows" (here fol
lows the statement suggested to be placed on the ballot). 

Inasmuch as the joint resolution provides that the proposition shall be placed 
on the official ballot in the manner prescribed by law, and as the statute providing 
for the voting on constitutional amendments does not contemplate the placing of 
the entire amendment upon the official ballot, but merely sufficient language to 
clearly designate it, this language is merely declaratory of what the statute is, and 
unnecessary because the matter having been provided for by statute, the legislature 
could not affect the law already passed, by joint resolution. 

The supreme court in State ex rei. v. Kinney, Sec'y of State, 56 0. S. 721. 
held: 

"The statute law of the state can neither be repealed nor amended by 
joint resolution of the general assembly." 

It is my opinion that that part of the joint resolution providing for the manner 
in which the amendment should be placed upon the ballot and designating the form, 
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must under the authority of State ex rei. Y. Kinney, supra, be treated as mere 
surplusage, ant! that the secretary of state need not pay any attention thereto. 

It is my conclusion, therefore, that the secretary of state, as state supervisor 
of elections, need not pay any attention whatever to the designation of the form of 
the amendment to be placed upon the official ballot; that a duty is imposed upon 
him by statute to place such proposed amendment on the official ballot in language 
sufficient to clearly designate it, and that this duty imposed upon him by law cannot 
and has not been in any way changer! by the joint resolution. 

As this answers the objections of the protestor, numbered 1, 2 and 4, it becomes 
unnecessary to pass upon the question raised in objection numbered 3. 

1250. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF ALLEN COUNTY-$7,900.00. 

CoLUMBUS, OHIO, June 3, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

"In re bonds of Allen county, Ohio, in the sum of $7,900.00 in antici
pation of the collection of taxes and assessments to provide additional 
funds to pay the respective shares of said county, of Bath and Perry 
townships and of the owners of benefited property assessed for the cost 
and expense of improving section 'A' of Intercounty Highway No. 128, 
located in said county and townships." 

GENTLEMEN :-I have carefully examined the corrected transcript of thl' pro
ceedings relating to the above issue of bonds and find the same to be in conformity 
to the provisions of the General Code of Ohio relating to bond issues of this kind. 
I am, therefore, of the opinion that properly prepared bonds covering the said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of Allen county, Ohio, to be paid according to the terms thereof. 

No bond form of the bonds to be executed and delivered covering this issue 
has been submitted. I am therefore holding the transcript of the proceedings re
lating to said bond issue until a proper bond form covering said issue is submitted 
and approved. 

1251. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera[. 

ROADS AND HIGHWAYS-HOW PROCEEDS OF BOND ISSUE UNDER 
SECTIOX 1223 ::\lUST BE USED. 

The proceeds realized from the sale of bonds under section 1223 G. C. (107 
0. L. 133) for a road improvement under the jurisdiction of the state highway. 
commissioner could not be 11sed to pay the cost and expense of the improvement 
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of the same road in a proceeding 1mder sectio1~ 6906 et seq. G. C. (107 0. L. 95). 
The proceeds of said bond issue would pass to the sinking fund of the county and 
be subject to the uses of such sinking fund. 

CoLUMBUS, 0Hro, June 3, 1918. 

RoN. G. 0. McGoNAGLE, Prosecuting Attorney, McConnelsville, Ohio. 
DEAR SIR :-I have your communication of May 1, 1918, which reads as follows: 

"Our county commissioners, prior to June, 1917, issued bonds for 
the county's proportionate share in building a 2.15 mile section of a cer
tain intercounty highway, two other sections of the same being then un
der construction. This section has been advertised five times, estimates 
being raised, and no bids have been received. The county's proportionate 
share of this money has long since been drawing two per cent interest 
in the depositary, the bonds drawing five. 

May the commissioners proceed to use this fund to construct this 
section of road by force account? I call attention to sections 1203 and 
6948-1 (107 0. L. 125 and 107 respectively)." 

The road in question is one over which the state highway commissioner has 
assumed jurisdiction under the provisions of sections 1178 to 1231-3 G. C. For 
this improvement the county commissioners issued bonds under section 1223 G. C., 
to take care of the cost and expense of the improvement to be borne by the 
county, township and abutting property owners. 

You inquire whether the county commissioners might now assume jurisdiction 
over the particular highway in question, construct the same under force account 
and pay for it, at least in part, from the proceeds realized from the sale of said 
bonds. 

Section 1223 G. C. (107 0. L. 133) provides that the bonds issued thereunder 
"shall state for what purpose issued" and that 

"the proceeds of such bonds shaiJ be used exclusively for the payment 
of the cost and expense· of the construction. improvement and repair of 
the highway for which the bonds are issued." 

If the state highway commissioner should relinquish his jurisdiction over 
the construction of this road under the provisions of section 1178 et seq. G. C., 
and the county commissioners assume such jurisdiction, they would proceed under 
sections 6906 et seq. (107 0. L. 95); that is, it would virtually be an entirely 
new proceeding just the same as if the state highway commissioner had never 
taken jurisdiction of the matter. \Vhile the county commissioners would con
struct exactly the same piece of road which the state highway commissioner had 
intended to construct, yet it is my opinion that the improvement made by· said 
commissioners would be a different one from that which would have been made 
by the state highway commissioner, and hence the proceeds of the bond issue 
would not be used in the manner set out in section 1223, supra, if the commis
sioners should apply them to a part of the cost and expense of the improvement. 

Section 5654 G. C. provides as follows : 

"The proceeds of a special tax, loan or bond issue shaiJ not be used 
for any other purpose than that for which the same was levied, issued or 
made, except as herein provided. When there is in the treasury of any 
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city, village, county, township or school district a surplus of the proceeds 
of a special tax or of the proceeds of a loan or bond issue which cannot 
be used; or which is not needed for the purpose for which the tax was 
levied, or the loan made, or the bonds issued, all of such surplus shall 
be transferred immediately by the officer, board or council having charge 
of such surplus, to the sinking fund of such city, village, county, town
ship or school district, and thereafter shall be subject to the uses of such 
sinking fund." 

In this section it is provided that if the proceeds of a bond issue cannot be 
used for the purpose for which the bonds were issued, they shall be transferred 
immediately to the sinking fund of the county. So under this section the county 
commissioners would not have authority in law to use the proceeds of said bond 
sale for a different purpose from that for which they were issued; but if the 
state highway commissioner would not proceed further with the improvement 
of said road and the purpose of the bond issue in that event fails, the proceeds 
would immediately be transferred to the sinking fund of the county, to redeem 
the bonds issued by the county as they fall due from time to time. 

The question might also be raised as to whether the state highway commis
sioner, having once assumed jurisdiction over the construction of this highway, 
could surrender his jurisdiction and give the county commissioners jurisdiction to 
proceed with the construction. However, in view of the above conclusion, it will 
not be necessary for me to pass upon this particular question. 

1252. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BOARD OF EDUCATION-WHEN THEY MAY REDISTRICT
EFFECT OF REDISTRICTING UPON CONTRACT OF SUPERIN
TENDENT WHOSE CONTRACT EXTENDED BEYOND THE YEAR 
IN WHICH REDISTRICTING TOOK PLACE-TERM OF NEW SUPER
INTENDENT. 

The cou1zty board of education of a county school district may redistrict such, 
county school district into supervision districts any year. 

When the county board of education redistricts the county school district and 
changes the district lines of a supervision district which supervision district had1 
emplo}•ed a district superintendent for more than one year, such change in the super
vision district will cause a terminati01~ of the contract of the district superintendent, 
~hich contract extended beyond the school :;•ear in which the redistricting was 
made. 

Where the county board of education has redistricted the county school district, 
and has changed the lines of any supervision district therein, the district superin
tendent of such newly created supervision distnct ca1t be employed for but one 
year at the first election held in such newly created supervisio1z district. 

CoLU:\mus, OHIO, June 3, 1918. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, 0/zio. 
DEAR SIR :-In your request for my opinion you say: 

"During the past year one of our district superintendents was em
ployed for a period of three years. The county board of education, on 
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April 1, 1918, redistricted the county, with the result that an additional 
township was added to the supervision district over which said superin
tendent had supervision. 

It was conceded that by such redistricting, the contract between the 
superintendent and the former district was rendered void, and a re-employ
ment became necessary. There has been a re-employment of the same 
superintendent by the district as changed by the county board, for a term 
of three years, and the question has arisen as to whether or not * * * 
such employment could be made for a period of three years, or whether 
or not such employment could be for one year only, being the first em
ployment. 

My opinion on the proposition is that if the redistricting rendered the 
contract void between the superintendent and the district as then estab
lished, it would make the present employment a first employment and 
would be limited to one year. I would like to know first as to whether the 
addition of a rural district to the original district would work a discon
tinuance of the contract between the superintendent and the original dis
trict, and if so, whether or not the district as now constituted could em
ploy the superintendent for a period of more than the one year." 

The section which provides for the redistricting of a county school district 
into supervision districts is section 4738, and as last amended (106 0. L., 396) reads 
in part as follows: 

"The board of education shall divide the county school district, any 
year, to take effect the first day of the following September, into super
vision districts, each to contain one or more village or rural school districts. 
The territory of such supervision districts shall be contiguous and com
pact. In the formation of the supervision districts consideration shall be 
given to the number of teachers employed, the amount of consolidation 
and centralization, the condition of the roads and general topography. The 
territory in the different districts shall be as nearly equal as practicable 
and the number of teachers employed in any one supervision district shall 
not be less than thirty. The county board of education shall, upon ap
p/iration of tlzrce-fourtlzs of the presidents of tlze village and rural dis
trict boards of tlzc c0!11lt:J•, redistrict the county i1lto supervision districts. 
* * *" 

Under the provisions of the above quoted section you say that during the last 
year, that is on April 1, 1918, the county board of education of your col}nty re
districted the county school district and that as a result of such redistricting an 
additional township (rural district) was added to the supervision district, which 
supervision district had employed its superintendent for a period of three years. 

That the county board of education has a right to so redistrict the county in 
any year has been determined by this department several times, and when three
fourths of the presidents of the village and rural district boards of the county peti
tion or make application to the county board of education for such redistricting, 
then it is mandatory upon the county board to so redistrict the county school dis
trict, and it has also been determined by this department in several opinions, here
inafter referred to, that when the county school district is so redistricted in any 
year by the county board of education, and a supervision district has employed a 
superintendent, whose term extends beyond the period of the school year, in which 
such redistricting is had, and by such redistricting the district line of such super-
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vision district is changed, either by adding to or taking from such supervision dis
trict, territory of the county school district, then and in that event the contract of 
such supervision district with the district superintendent is hereby rendered void 
or terminated and the new supervision district, as formed by the county board of 
education, must employ a district superintendent for such new supervision dis
trict. 

In opinion Ko. 94, rendered by this department ).larch 9, 1917, and found in 
Opinions of the Attorney-General for 1917, Vol. 1, page 211, it was held: 

"The county board of education has the authority to divide the county 
school district into supervision districts during any year, the same to take 
effect on the first day of the following September, and the district super
intendent has no such vested right in a contract for more t/z{ln one year 
which will prevent such redistricting or which will compel a continuation of 
such contract." 

In opinion No. 186, rendered by this department under date of April 14, 1917, 
found in Opinions of the Attorney-General for 1917, Vol. 1, page 482, it was 
held: 

"Redistricting of the county school district into supcrvtswn districts 
ttpon the application of three-fourths of tlze preside1zts of tlze village and 
rural dlistrict boards has the effect of terminating contracts of district 
superintendents which extend be:yond the school year. Such district super
intendents have no vested rights in such contracts which wilJ defeat redis
tricting legislation." 

So that, it may be considered that the county board of education had a right to 
redistrict your county school district on April 1, 1918, and that when it changed 
the supervision district which had employed a superintendent for more than one 
year. the contract of such snpPrintendent for such supervision district was thereby 
terminated, and the next question to be determined is, whether or not such new super
vision district may hire a superintendent for more than one year. 

Section 4741 G. C. provides in part: 

"The first election of a district superintendent shall be for a term not 
longer than one year. Thereafter he may be re-elected in the same district 
for a period not to exceed three years * * *." 

The language of said section is so clear that a construction of the same seems 
almost unnecessary in order to determine its meaning, for it says the first election of 
any district superintendent shall be for a term not longer than one year, and that 
thereafter he may be elected for a term of not to exceed three years. 'Vhenever a 
supervision district is changed, either by adding to such district or by taking from 
such district any territory of the county school district, then the supervision district 
is a new district, that is, it is a different district from what it was before such re
districtina- was had. It is noted from section 4738, aboYe quoted, that supervision 
districts may be formed from one or from more than one viJJage or rural school 
districts of the county school district and each supervision district, when so formed, 
shall elect a district superintendent, either by the boards of education of such dis
tricts which compose such supervision district. if there are three or less districts 
in such Supervision district, or by the presidents of such boards of education of the 

2lf-Vol. I-A. G. 
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districts which compose such supervision district, if there are more than three in 
such supervision district. \Vhen, then, a new supervision district is formed by 
adding to an old supervision district another district, the electing body is a new 
electing body and it will be the first election for such new electing body. That some 
of the electing body had participated in a previous election of a district superin
tendent cannot, in any manner, effect the status of the body as a whole. 

Therefore but one conclusion can be reached and that is that where the county 
board of education has redistricted the county school district and has changed the 
district lines of any supervision district therein, the district superintendent of such 
newly created supervision district can be employed for but one year at the first 
election held in such newly created supervision district. 

1253. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 

MINING MACHINES-WHEN SA~1E MAY NOT BE :MOVED. 

The provisions of section 957 G. C., prohibiting the moving of mining machines 
while the wtter chain is i11 motim~, makes it unlawful to use the "breast" mining 
machine for cutting coal, which machine is moved with power, because this cutter 
chain necessarily must be it~ motion in order to moz•e such machine with the power. 

CoLUMBUS, OHio, June 3, 1918. 

The Industrial Commissim~ of Ohio, attention of L. D. DEVORE, Chief Deputy and 
Safety Commissioner of "vlines, Columbus, Ohio. 
GENTLEMEN :-I have your inquiry asking opinion upon the following: 

"Owing to a controversy arising over the situation of handling the 
'breast' mining machines when cutting coal at the Buffalo mine, operated 
by the Cambridge Collieries Company, Guernsey county, Ohio, a joint re
port of Inspectors Smith, Jenkins and Thos .. P. \Villiams shows that the 
mining machines are moved with the power, the new device being a chain 
that reaches across the room and is made secure to the right hand rib. 

The chain is equipped with single pulley block attached. One end of 
the chain is hooked over a machine bit which is put in the reverse way, and 
the power turned on to move the machine the desired distance. When the 
room is cut, the chain is rearranged and the machine moved back to the 
track with the power. 

We should be pleased to have you give us an opinion at your earliest 
convenience, whether this system of moving mining machines as above 
pointed out is contrary to section 957 of the General Code of Ohio." 

Accompanying your request is a report of the use of mining machines in the 
manner described, in which it is, stated that claim is made that the use of the de
vice described was a great saving of labor and that the use has come in to mining 
work since section 957 was passed, and was not contemplated by said section. 

Section 957 General Code, to which reference is made, provides: 

"Machine runners and helpers shall use care while operating mining 
machines. They shall not operate a machine unless the shields are in 
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place, and shall warn persons not engaged in the operating of a machine of 
the danger in going near the machine while it is in operation, and shall not 
permit such persons to remain near the machine while it is in operation. 
* * * They shall not move the machine while the cutter chain is in mo
tion. * * *" 

771 

The inhibition contained in the part of 957 above quoted, is against operating 
the machine unless the shields are in place, permitting certain persons remaining 
near the machine while it is in operation, and moving the machine while the cutter 
chain is in motio11. The statute in express terms provides that the machine runners 
and helpers "shall not move the machine while the cutter chain is in motion." 

Now, as I understand your statement of facts, and as I gather from the report 
of the inspectors, the mining machines are moved with the power by means of a 
chain with pulley blocks attached, the power being turned on to move the machine 
to the required place, and when the room is cut the machine is moved back to 
the track with the power. The fact that this device was not in use, and that the 
question of using it has grown up since the passing of section 957, does not take 
it without the prohibition. The custom under this section was illegal in its incep
tion, and the statute expressly, and in terms prohibiting the moving of the machine 
'vhile the cutter chain was in motion, would preclude the use of this device in the 
manner in which you have described. 
- It is unfortunate that the benefit of the saving that this uevice accomplishes 

must be lost, but whatever good or benefit might accrue in using the machine in the 
manner described, while it might be an argument to the legislature to amend the 
statute so as to permit such use, can have no bearing upon construing the language 
of the law as it now exists. 

An examination of the mining laws of the state shows a manifest intention 
on the part of the legislature to safeguard the miner. Duties are imposed upon 
those who operate mines, upon the superintendent of the mine's foreman and over
seer, as also upon the miner. It can well be seen from these statutes that every 
endeavor is made to protect the workman in the mines as against the acts of his 
fellow miners and also himself. 

Under section 976, the penalty section, penalties are to be visited upon the re
fusal or neglect of the owner, lessee or agent, the superintendent's foreman or 
overseer as well as the general violations of the law by individuals, and this section 
expressly provides a penalty for any person or persons who violate the provisions 
of section 957. 

Specifically answering your question, it is my view that the provisions of sec
tion 957 prohibiting the moving of mining machines while the cutter chain is in 
motion, prohibits the use of the device for moving the machine with power, as 
stated in your inquiry, because the cutter chain, as stated, necessarily must be in 
motion in order to move the machine in the manner described. 

1254. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

FIRE IXSURANCE-UXIFORl\I FEE CHARGED BY AGENT FOR WRIT
IXG POLICIES IS XOT DISCRD.IIXATION IX RATES. 

A charge by a fire insurance agl!l!f of a lllliform fel! for writing policies in the 
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company or companies represented b}• him is not a discrimil!afiott in rates within 
the meaning of the act creating rati1Zg bureaus, 107 0. L. 743. 

CoLUMBus, OHIO, June 3, 1918. 

HoN. G. B. FINDLEY, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of May 14, 1918, requesting 
my opinion as follows: 

"You are familiar with the practice of mutual fire insurance companies 
to allow their agents a policy or survey fee of $2.00 or more upon each policy 
written. I understand that the fee so charged is an agency profit and a uni
form charge for a legitimate service rendered. 

Is it your opinion that the anti-discrimination law recently passed 
limits in any way the collection of the policy or survey fee? Is it not 
true that a proper policy survey charge is a claim of the agent fo·r personal 
services and not included among so-called 'premium' charges?" 

The law to which you refer is the act of March 20, 1917, found in 107 Ohio 
Laws, 743. The first section of this act requires every fire insurance company to 
belong to a rating bureau, which bureau is described and regulated in the succeed
ing sections. Section 8 of the act, section 9592-8 G. C. provides: 

'"X o fire insurance company ':' '-' (< shall fix or charge any rate for 
fire insurance upon property in this state which discriminates unfairly be
tween risks in the application of like charges and credit"s, or which dis
criminates unfairly between risks of essentially the same hazards and hav
ing substantially the same degree of protection against fire." 

Section 9 (section 9592-9 G. C.) provides: 

"Any dedation of any company or insurer from the schedule of rates 
established and maintained by the bureau which it maintains, or of which 
it is a member, shall be uniform in its application to all of the risks in the 
class for which the variation is made, and no such uniform deviation shall 
be made unless notice thereof shall be filed with the bureau of which the 
insurer is a member, and the superintendent of insurance of his state, at 
least fifteen days before such uniform variation is in effect, and schedules 
providing for such variation shall be filed with the rating bureau and the 
superintendent of insurance showing the amended basis rate and amended 
charges and credits and application of the amended schedules to individual 
risks in the class affected." 

The above excerpts from the law constitute the portion thereof bearing upon 
the question you ask. It is to be noted that the prohibition is directed to the com
pany. This, of course, is broad enough to include any agent of the company acting 
in his representative capacity on behalf of the company. 

The company, however, does not receive these policy fees, as stated in your 
request. They are retained by the agent as compensation for writing the policy; 
they do not seem, therefore, to come within the purview of this statute, or to have 
been in contemplation of the legislature in enacting the same. They speak con
tinually of rates; no other charge of any kind is mentioned but rates, and it is 
well understood that the word "rates" as applied to the charge by an insurance 
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company for a policy means rate5 based upon a percentage ui the iace of the 
policy. The rate, as it is commonly spoken of, is a certain percentage of the amount 
for which insurance is taken out, and is the basis for the calculation of the amount 
of what is known as the premium, which is the price paid for the insurance to the 
company. 

You are therefore advised that the matter in question does not interfere with 
the common practice of charging a policy fee. 

However, it does not follow that this practice might not become a proper sub
ject of regulation by the insurance department. If a company made use of it as a 
subterfuge to accomplish an actual di;,crimination, it would no doubt be a viola
tion of the act, as if, for instance, they reduced the compensation aliowed by them 
out of the premiums on policies which the agent is permitted to retain, and in cer
tain cases or classes of risks, require him to secure his compensation by the charge 
of a policy fee, or a greater policy fee than he ordinarily would charge. This would 
effect a discrimination, which would be a violation of the act, which violation does 
not arise by the mere charge by an agent of uniform fees for writing policies, re
gardless of the company in which they are written. 

Yours \'cry truly, 
JoSEPH :\JcGHEE, 

A ttorne::;-Geueral. 

1255. 

BANKS-XOT AUTHORIZED TO IXVEST I~ UXDIVIDED PORTIONS 
OF REAL EST ATE. 

The statutes authori:::ing banks to im!cst in real estate -.,•/zereon is, or may be 
erected, buildings suitable for tlze transaction of tlze business of suclz ba~zks, means 
tlzcy may invest in real estate in its entirety and not hz undivided f>ortimzs thereof. 

CoLUMnus, Onm, June 3, 1918. 

Ho~. PHILIP C. BERG, Supcriutel!dcnf of Baul~s, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your communication of :\Iay 20, 1918, in 
which you request my opinion, as foiiows: 

"Please advise whether a commercial bank, a savings hank, a safp de
posit company, a trust company, or a combination of any or ail of them, 
may hold an undivided half or other fractional interest in its banking 
house and the real estate upon which it is located." 

Commercial banks are governed in this matter hy section 9753, which ts as 
foliows: 

"A commercial bank may purcha=-c. lease, hold and cmwey real estate 
only as follows: 

(a) Real estate whereon is erected or may he erected a lmilcling or 
buildings useful for the com·enient transaction of its business, and frum 
portions of which, not required for its use, a revenue may he derived; but 
the cost of such building or buildings and the real estate whereon they are 
erected, 111 no case shall exceed sixty per cent of its paid-in capital and 
surplus. 

* * * 
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(d) Such corporation also shall have power by lease to acquire a suit
able building for the convenient transaction of its business, and from por
tions of which, not needed for its own use, a revenue may be derived." 

By section 9762 the same provision is made applicable to savings banks; and 
by section 9774 the same provision is made applicable to trust companies. Safe 
deposit companies are governed by section 9772, which is as follows: 

"A safe deposit company may purchase, lease, hold and convey real 
estate whereon is erected or may be erected a building or buildings useful 
for the convenient transaction of its business, including fire and burglar 
proof vaults or safes, and from portions of which, not required for its own 
use, a revenue may be derived. The cost of such buildings and the real 
estate whereon they are erected in no case shall exceed fifty per cent of 
the paid-up capital and surplus of the corporation." 

Technically considered, the term "real estate" includes undivided interests in 
land held in common. It is necessary to examine the above provisions to see 
whether this meaning is intended by the legislature in them. The undivided in
terest you mention is real estate; but is it real estate whereon buildings may be 
erected? Owners in common have what is called unity of possession, from which 
it follows that each owns every particular part and location of the real estate so 
held in common. Each one owns it all, but, of course, necessarily subject to the 
condition that the other or others also have the same ownership. 

It would therefore also answer the description of real estate whereon may be 
erected buildings useful for the convenient transaction of the business of a bank, 
etc., and yet it is apparent that this meaning is not that intended by the legislature. 
This technical meaning of real estate cannot follow the latter part of the clause 
permitting ownership in which the amount of the investment is limited. It is the 
cost of such building or buildings and the real estate whereon they are erected that 
shall not exceed sixty per cent of the capital and surplus. 

The cost of the building here referred to is undoubtedly the whole cost. The 
words are used in their ordinary sense, and this reflects back upon the land itself, 
for it is the cost of the buildings and the real estate whereon they are erected, 
which, of course, means the ground whereon they stand, with its necessary appur
tenances. 

If this were in doubt and it was necessary to proceed further and consider the 
consequence of the interpretation of the statute, it occurs that a contrary inter
pretation might permit the investment of sixty per cent of the capital and surplus 
of a commercial bank in an infinitesimally small undivided interest in real estate, 
as the owner of an undivided interest potentially may become the owner in whole 
by proceedings in partition, and as such proceedings must always be in contempla
tion of tenants in common, and as the bank, to carry out the purposes intended 
by the act, might find it necessary to become the owner of the whole property, it 
would follow in such case that it might have much more than its capital and sur
plus invested therein. 

The evident reason for permitting the bank to hold this real estate, or rather 
the expressed reason is, that the bank may have a proper location and building for 
the transaction of its business, and this would not be accomplished by the pre
carious possession given by a tenancy in common with other co-tenants, who in 
law would have an equal, or the same right, at all times to possession of the prem
ises, and who might at any time assert such right, and instead of permanence and 
security to the bank, it would thereby have confusion and continual uncertainty. 
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This meaning is also made more probable by comparison with paragraph (d) 
of section 9753. The power to lease a suitable building there could not mean an 
undivided interest in such building. 

In view of the evident purpose of this legislative authority and the connection 
and context of the legislation, as well as what appears to be the meaning of the 
language itself, you are advised that such banks are only authorized to hold the 
entire estate and not an undivided interest in real estate. 

1256. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

CLERK OF COUXCIL---::\IA Y SERVE ::-.JOTICES OF SPECIAL MEETINGS 
AND RESOLUTIONS- CO:.IPENSATION- WHAT NOTICE UNDER 
SECTIOX 3818 SHALL COXT AIN. 

1. Council may provide that the clerk shall serve notice on members of special 
meetings of council and also serve copies of all notices and notices of all resolu
tions that may be ordered by council, and shall receive as compensation therefor 
the sum of twenty-five cents for each service, and said clerk is entitled to such com
pensation in addition to his regular compensation as clerk of council. 

2. The notice provided for in section 3818 G. C. is the resolution of necessity 
provided for in section 3814 G. C., and shall contaiw the matters and things set up 
in section 3815 G. C. It does not contemplate reference to any particular lot or 
parcel of land, but refers to the entire improvement. Ordinarily, a clerk of council 
or an assistant when called upon to serve such notice upon the owner of each piece 
of property to be assessed is only required to serve a single notice, no matter how 
;uany lots or parcels of laiid on the iu1prove;uent belong to the sanze owner. 

CoLUMBus, OHIO, June 3, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of April 25 you wrote me, enclosing a copy of 
ordinance X o. 39 of the city of :Viansfield, a part of which reads as follows: 

"The clerk of council or an assistant shall serve notice on members 
of special meetings of council and also serve copies of all notices and notices 
of all resolutions that may be ordered by council and shall receive as com
pensation therefor the sum of twenty-five cents for each service." 

You request my opinion upon the following questions: 

"1. Is such ordinance legal and may the clerk of council legally re
ceive the sum of 25 cents for each service of notice of special meetings 
of council and special assessment notices and such other notices as may be 
ordered by council in addition to his regular compensation as clerk of 
council? 

2. If such compensation be legal and the clerk of council at one de
livery serves ten notices to the owner of ten lots which may be side by 
side, can such clerk of council legally be paid for each of the ten notices?" 



776 OPINIONS 

I assume that the ordinance was legally passed and that your question as to 
its legality is not as to the manner of its passage, but whether or not the subject
matter is proper and whether council is authorized to impose such duties upon the 
clerk of council or an assistant and provide the compensation as in the ordinance 
set out. 

Section 4210 G. C. provides : 

"vVithin ten days from the commencement of their term, the members 
of council shall elect a president pro tern., a clerk, and such other em
ployes of council as may be necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall serve for two 
years, but may be removed at any time for cause, at a regular meeting by a 
vote of two-thirds of the members elected to council." 

This section authorizes the election of the clerk and such other employes of 
council as may be necessary, by the members of council, and the fixing of the 
duties and compensation of such clerk and other employes. 

As far as the duties of such clerk are concerned, under this section they are 
to be determined by council, and council alone is the sole judge. In addition to the 
duties determined and imposed by council, there are certain other duties imposed 
by law upon the clerk. For instance, in the matter of public imprO\·ements, pay
able in whole or in part by special assessments, it is provided by section 3818 G. C. 
that: 

"A notice of the passage of such resolution shall be served by the 
clerk of council, or an assistant, upon the owner of each piece of property 
to be assessed, in the manner provided by law for the service of summons 
in civil actions. If any such owners or persons are not residents of the 
county, or if it appears by the return in any case of the notice, that such 
owner cannot be found, the notice shall be published ''' * *" 

So the service of the notice of special assessment is a statutory duty imposed 
upon the clerk. 

Sections 3679, 3848, 3892, 3893, 4227, 4228, 4231 and 4232, and possibly some 
other sections of the General Code, impose specific duties upon the clerk. Such 
duties would be in addition to the other or similar duties determined and imposed 
upon him by council. X o matter what his duties arc or whether they are imposed 
by law or by council, his compensation is to be fixed by council. The statute does 
not provide that council shall fix a salary for the clerk. It is authorized to fix his 
compensation, which may include both salary and compensation. 

As said by Spear, ]., in Gobrecht v. Cin'ti., 51 0. S. 68, at p. 72, a general 
definition of "salary" includes "compensation," and while salary is compensation, 
compensation is not in every instance salary. . 

It is my opinion, then, that, assuming that the ordinance was properly passed, 
it is legal and under it the clerk of council may legally receive the fee fixed for 
each service of notice for special meetings of council and for the service of copies 
of all notices and notices of all resolutions that may be ordered by council, and that 
he is entitled to such specific fees, even if council has provided a regular compen
sation or salary for his other duties. 

In your second question you inquire whether the clerk of council, who at one 
delivery serves ten notices to a person who is the owner of ten lots on the im
provement, which possibly may be side by side, could legally be paid twenty-five 
rents for each of the ten notices. 
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That part oi the ordinance in question which provide:; compensation for certain 
services therein named reads as above quoted on page one. The fee of twenty-five 
cents for each service is for each service of "notice on members of special meetings 
of council," "copies of all notices" and "notices of all resolutions that may be 
ordered by council." 

The inquiry assumes, and I think correctly, that the ordinance provides for a 
fee for service of a notice of a special assessment upon the owner of lots affected 
by such assessment. 

Section 3818 G. C. provides that a notice of passage of the resolution of 
necessity shall be served by the clerk of council, or an assistant, "upon the owner 
of each piece of property to be assessed, in the manner provided by law for the 
service of summons in civil actions." It further provides that if any such owners 
or persons are not residents of the county, the notice shall be published at least 
twice in a newspaper of general circulation within the corporation. 

You will recall that your bureau made inquiry of my predecessor, Ron. E. C. 
Turner, as to whether several lots or parcels of Janel owned hy non-residents in a 
special assessment improvement could be included in one notice, and whether a 
newspaper is entitled to legal compensation for such publication when the news
paper publishes notice as per a form submitted by the city officials, said form 
providing a separate notice as to each lot or tract of land owned by non-residents. 
Mr. Turner held (Vol. II, Opinions of the Attorney-General for 1916, p. 1222, as 
will be found at p. 1223) as follows: 

"The statutes are silent as to whether or not a separate notice shall be 
published as to each non-resident owner, or whether or not the same may 
be included in the one publication. Being silent as to this matter, I am of 
the opinion, in answer to your first question, that several lots or parcels 
of land owned by non-residents in a special assessment improvement may 
be included in one notice, and for the sake of economy should be so included. 

However, in answer to your second question, if the city officials submit 
forms of separate notice to each lot owner to a newspaper for publication, 
said newspaper would be entitled to legal compensation for each publica
tion." 

This does not assist us in solving the question submitted, but attention is called 
to the conclusion reached by 1\Ir. Turner, with which I concur. 

The resolution spoken of in section 3818 G. C. is the resolution provided for 
in section 3815 G. C. This section, as amended in 107 0. L. 151, provides: 

"Sec. 3815. Such resolution shall determine the general nature of the 
improvement, what shall be the grade of the street, alley, or other public 
place to be improved, the grade or elevation of the curbs, and shall approve 
the plans, specifications, estimates and profiles for the proposed improvement. 
In such resolution council shall also determine the method of the assess
ment, the mode of payment, and whether or not bonds shall be issued in 
anticipation of the collection thereof. Assessments for any improvement 
may be payable in one to twenty installments at such time as council pre
scribes." 

It will be noted that the notice provided for in this section is a general notice, 
affecting all the property along the improvement, and such resolution would not 
refer in any way to any particular lot or parcel of land. So I cannot see the 
necessity of having a separate notice for each lot and parcel of land and of having 
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the clerk or his assistant serve more than one notice upon a lot owner affected by 
the proposed improvement, and it is my opinion that one such notice being sufficient 
for each owner, more than one, even if such owner held title to more than one lot 
or parcel, would be superfluous and unnecessary. 

Section 3818, supra, does provide that the notice shall be served "upon the 
owner of each piece of property to be assessed," and if council, for some reason 
sufficient to itself, should order a notice to be given to each owner as to each piece 
of property that was assessable, then under this ordinance, which gives a fee for 
service of each notice of all resolutions that may be ordered by council, the clerk 
or his assistant would probably be entitled to the fee for each service. 

I do not know what the rule has been in municipalities of the state, but it is 
my opinion that the statute only contemplates a single notice to each owner of 
property on the improvement, no matter how many pieces or parcels of land he 
may own thereon. 

I would suggest that if there has been any custom of duplicate notices to such 
owners, it should be ordered discontinued, but that no findings be made against 
officials following such custom. Of course if the notice is served by direct order 
of council and there is in the municipality an ordinance providing for a fee for 
service of notices ordered by council, as in the instant case, then the ordinance 
would specifically provide for a fee for each separate notice and in this particular 
~:ase the fee would be legally chargeable. 

Very truly yours, 

1257. 

JosEPH McGHEE, 
Attorney-General. 

CIVIL SERVICE-LEAVE OF ABSENCE-EFFECT-EXTENT-RULES BY 
COMMISSION RELATIVE TO-ABANDONMENT. 

A leave of absence from duty by an employe in the state civil service, either 
with or without pay, is not a separation from the service within the meaning of 
section 486-16 G. C. 

The state civil service commission has authority to provide by rule that leave 
of absence be reported to them when such leave of absence is under such circum
stances or for such length of time that they may be required to supply an employe 
temporarily to perform the duties of the position. 

No leave of absence could be granted which by its terms is to extend for a: 
period beyond a year. 

Whenever an employe is properly absent upon leave of absence, he has the right 
to return at the end of the period of such leave and resume his position. 

CoLUMBUS, OHIO, June 3, 1918. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of March 21, 1918, you address the following com

munication to this department: 

"Section 486-16 of the civil service law provides in part as follows: 

'Any person holding· an office or position under the classified service 
who has been separated from the service without delinquency or miscon-
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duct on his part may, with the consent of the commission, be reinstated 
within one year from the date of such separation to a vacancy in the same 
or similar office or position in the same department, etc.' 

Employes in the classified service frequently request and are granted 
leave of absence by appointing officers, for periods ranging from a few days 
to one year. There seems to be no provision of the law, other than the one 
quoted, under which leave of absence might be granted. Former Civil 
Service Commissions have established a rule that a leave of absence may 
not be granted for a period of longer than one year, it being held that a 
leave without pay is a temporary separation from the service, under the pro
visions of section 486-16, and that inasmuch as the commission must fill, in 
accordance with the civil service law, vacancies caused by leave of absence 
for periods exceeding thirty days, except in cases where leave is granted 
on account of sickness and filled in accordance with the provisions of sec
tion 486-14, every leave of absence must be reported to it for approval. 
Certifications for temporary employment are made in accordance with the 
law, whenever possible, to fill positions thus temporarily vacated by the 
granting of leave. 

Your advice and opinion is respectfully requested as follows: 
Is there any provision of law under which classified employes may be 

granted leave of absence, except on account of sickness, as provided in sec
tion 486-14? If so, 

1. Is a leave of absence, without pay, a separation from the service 
within the meaning of section 486-16, above quoted? 

2. Can the civil service commission require by rule, that leave of ab
sence be reported, with the reasons therefor, for its approval? 

3. Can such leave, under the civil service law, be granted for a period 
exceeding one year? 

4. When leave of absence has been granted a classified employe for 
a specified period, and the position in the meantime has been filied by cer
tification, does the employe granted leave have undisputed claim to his 
position upon expiration of his leave? 

5. If an employe granted leave of absence fails to return to duty 
promptly upon expiration of such leave, does this action on his part sever 
all claim he may have to the position?" 

779 

There is no express provision of statute in reference to leave of absence of 
employes in the state service, except as the same is alluded to in section 486-14, 
which reads as though it might be intended to assume that there could be no leave 
of absence except for sickness or disability. It is not necessary, however, to draw 
this implication from this language. The civil service law, like all other laws, is 
drawn to have a practical application and is intended to be applied to people and 
affairs in a practical manner. The law takes the world as it exists and is intended 
at all times to be applied in accordance with existing conditions. A man is not a 
machine, and if he were he wouldn't run all the time. When a man enters the 
service of the state, he does so in much the same way as if it were private service. 
While theoretically he gives all his time, yet applying the terminology of logic, this is a 
general and not a universal practice. It is certain that any man who enters any serv
ice; public or private, will be off duty at some time, and this occasional and inci
deatal· absence from duty is contemplated. in the civil service of the state, as in 
evety other connection in which men are employed. No express provision of the 
law is necessary to warrant it. 
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Answering, then, your five questions founded upon this situation, you ask, 
first, 

"Is a leave of absence, without pay, a separation from the service 
within the meaning of section 486-16, above quoted?" 

This should be answered in the negative. The term "separated from the serv
ice" is used in the civil service law and plainly contemplates a discharge or entire 
separation. The statute is : 

"Any person * * * who has been separated from the service * * * 
may, with the consent of the commission, be reinstated within one year 
from the date of such separation to a vacancy in the same or similar office 
or position in the same department." 

This clearly, therefore, does not mean such temporary separation as would 
arise from an absence of a few days upon leave. A person so absent is not out 
of the service, not separated from it, but is, in legal effect, in it all the time. It 
would make no difference as to the leave of absence being without pay, although 
loss of pay is not usually an accompaniment of such short absence. However, in 
the very nature of the case there ought to be no construction of law adopted 
which would prevent the head of a department doing that for the state which it 
is proper for a private employer to do for himself. There are many cases, where 
it is necessary for an employe to be absent for a short time when it is strictly just, 
that he should not receive pay. Suppose, for instance, an employe was the owner 
of real estate in California or had any occasion to go there on private business of 
profit to himself, there is no reason why he should be deprived of the opportunity 
to make a brief visit to look after his business and no reason that he should be 
paid for his time while doing so, and no reason for his forfeiting or losing the 
position by doing so, as the average man who would be chosen to fill the vacancy 
would be liable to the same temporary absence. 

Your second question is: 

"Can the civil service commtsston require by rule, that leave of ab
sence be reported, with the reasons therefor, for its approval?" 

The power of the civil service commission to make rules is found in section 
486-7 of the act. This sections begins : 

"POWERS AXD DUTIES. The commission shall, 
First: (Rules and Regulations.) Prescribe, amend and enforce admin

istrative rules for the purpose of carrying out and making effectual the pro
. visions of this act." 

The words "powers and duties" in the heading refer to a series of provisions, 
each of which is both a power and a duty; that is, in the one above quoted there 
is power .to. mak-1:!· rules and, the language being in form mandatory, it is also a 
duty that 'is imposed upon them. The second of these duties, as enumerated, is .tp 
keep the minutes of its .proceedings and ·official actions;· the third is to keep a roster 
of all persons in ·tht! classified service i tl;le iourth is to make investigations concern
ing 'all matters. touching the enforc~ent and effeet of the law and t1u: rules;. the 
fifth is the subpoenaing of witnesses, and, in short, obtaining testimony in. such 
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manner as to make its investigations effective; the sixth is to hear appeals of per
sons who have been discharged, etc., and the seventh to make an annual report. 
This section contains an express categorical list of the powers and duties of the 
state civil service commission. Now it will be observed that the rules which it is 
authorized and required to make are for the purpose of carrying out and making 
effectual the provisions of the act. In determining, therefore, whether a certain 
proposed rule would be within the power of the commission to make, it is neces
sary to apply the test of whether the rule could have proper application to the pur
pose of carrying out and giving effect to the provisions of the act. 

Referring to the law, then, for the control of the commission over leave of ab
sence, in order to consider the rule proposed in your question, we find in section 
14 the following: 

"In case of an emergency an appointment may be made without re
gard to the rules of this act, but in no case to continue longer than thirty 
days, and in no case shall successive appointments be made; provided, how
ever, that interim or temporary appointments, made necessary by reason of 
sickness or disability of regular officers, employes or subordinates shall 
continue only during such period of sickness or disability, subject to rules 
to be provided for by the commission." 

It would not be practicable and not desirable, either to any of the departments 
or to the civil service commission, that if an employe desired to leave his duties for 
an hour or two the same should be reported to the commission, and yet, in a sense, 
such brief absence, with permission of a superior, is leave of absence. The same 
statement might be vouchsafed as to an absence of a day, or a few days. Inas
much, however, as temporary appointments may be made at times to fill these short 
vacancies and such temporary appointments can be made for no longer than thirty 
days, the rule requiring departments to report leave of absence for as long as thirty 
days would be entirely reasonable, and within the authority of the commission to 
make. 

\Vhile such absence might necessarily be required to be reported it would prob
ably not extend to the requirement of approval by the civil service commission, 
as the granting of such leave of absence is an administrative matter in each case 
for the department in question and the head of such department would be pre
sumed the best qualified to decide whether such leave would be an impairment to 
the service and whether in short it should be granted. 

The third question reads : 

"Can such leave, under the civil service Jaw, be granted for a period 
exceeding one year?" 

This question should certainly be answered in the negative; not that there is 
any express provision in the law, but a year is such a period that cannot be looked 
upon as a mere temporary absence from service. A year is a substantial per
centage of the average working life of a man. It is such period of time as one 
who fills his place would be in a sense permanently installed in the work and, 
ordinarily, better qualified to continue it than one who had left it a year before. It 
is, in short, too long a -time for anyone to hold office or employment and not be 
connected with the performance of its duties. 

Your fourth que~tio.u is: 

''When lea"Ye of absence has been granted a classified employe for a 
specified period, and the position in the meantime has been filled by cer-
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tification, does the employe granted leave have undisputted claim to his 
position upon expiration of his leave?" 

\Vhenever leave of absence is properly granted to an employe, the employe has 
a right to come back. This is involved in the very term itself. It is not under
stood when an employe has a leave of absence, for thirty days for instance, that 
he means to stay forever. The leave of absence is leave from the duty that he is 
specifically employed about and if he could not return and drop into the exact place 
he left, in place of being a leave of absence it would amount to a resignation or a 
discharge. This would be equally true however his position has been filled or by 
whomsoever his duties have been performed during his absence, and in that case 
if the position during his absence were filled by some one certified from the com
mission, this latter would be, nevertheless, a temporary appointment, although it is 
styled a regular appointment in the act. 

Your fifth question is: 

"If an employe granted leave of absence fails to return to duty promptly 
upon expiration of such leave, does this action on his part sever all claim 
he may have to the position?" 

The answer to this question would neither be entirely in the affirmative or the 
negative, but each case will depend upon its own circumstances. If the employe 
absent on leave were returning to his employment by the ordinary means of travel 
and in plenty of time to arrive under ordinary circumstances, and by reason of deep 
snows or storms, or other causes, railroad traffic were suspended, he would have a 
sufficient excuse. On the other hand, if without such excuse or any excuse he re
mained away much longer than the leave granted him, such action might be con
sidered as a voluntary relinquishment of his position and possibly, in that view, a 
successor might be appointed, and the original appointee dropped without even pre
ferring charges, upon the theory that he had abandoned the office. Ordinarily, 
however, such staying away overtime would be simply ground for removal upon 
charges for which a reason should be given and of which an explanation might be 
made and from which an appeal could be taken. 

One other subject should not be passed by without notice. A great many leaves 
of absence have been granted in order that employees of the civil service might 
temporarily enter the military service. The war is, of course, temporary; the period 
of its continuance is a matter of conjecture only. 

While engagement in the military service of the country in a time of war is 
not disability in the ordinary sense of the term, yet it may readily be construed as 
such under the terms of the civil service law. It renders the employe unable for 
the time being to perform the duties of his employment in the civil service; its de
mands are as exacting as would be his own illness or sickness or misfortune in his 
family, or any of the things which ordinarily are held to excuse his absence from 
employment. As the safety and protection of the country is necessary to all in
terests public and private in the whole country, he who is necessarily engaged in 
the war is necessarily absent from an office which he holds, and. disabled for the 
time being from fulfilling it in the sense that from strict necessity he is unable to 
do SO· 

Yours very truly, 
JosEPH McGHEE, · 

Attorney-General. 
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:258. 

APPROVAL OF CONTRACT BETWEEN THE BOARD OF TRUSTEES 
OF BOWLING GREEN STATE NORMAL COLLEGE AND LOUIS 
BRANDT. 

CoLUMBUS> OHIO) June 6, 1918. 

DR. H. B. WILLIAMS, President) Bowling Green State Normal College> Bowling 
Green, Ohio. 
DEAR SIR:-You have submitted to this department the contract entered into 

the first of September, 1917, between the board of trustees of the Bowling Green 
state normal college and Louis Brandt, landscape architect. In such contract said 
Brandt agrees to superintend the landscape improvement work now being con
structed by The Finch Engineering Co. for the sum of five (5) per cent com
mission on the sum actually paid out for said improvement, and in such contract 
said board of trustees also employs an engineer to be furnished by said Louis 
Brandt at one hundred and fifty dollars ($150) per month, amounting to approx
imately four hundred and fifty dollars ($450.) 

I have carefully examined in regard to the commission paid to said Brandt 
and from a personal interview with him and with yourself have determined that 
in the instant case the said five per cent commission is not excessive. 

Having received from the auditor of state a certificate that there is money 
available for the purposes of said contract, I have this day approved the same 
and filed the same in the office of the auditor of state. 

1259. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY BOARD OF EDUCATION-WHEN PRESIDENTS OF VILLAGE 
AND RURAL BOARDS OF EDUCATION MAY ELECT MEMBER 
THERETO. 

If the presidents of the various 'l/illage and rural boards of education of the 
districts which compose the county school district fail to elect a member of the 
county board of education on or before the third Saturday in January in each 
year, they have the right to elect such member at any time during the year and 
the term will begin as of the third Saturday of January and extend for five years 
therefrom. 

CoLUMBus> OHIO, June 6, 1918. 

HoN. SuMNER E. WALTERS, Prosecuting Attorney, Van Wert, Ohio. 
DEAR SIR :-In your request for my opinion you say: 

"In December, 1917, the school board presidents elected a member of 
the county board of education for the term commencing on the third 
Saturday of January, 1918, which election according to your opinion No. 
877, rendered December 19, 1917, is illegal. Said election resulted in the 
re-election of the member whose term expired the day preceding the third 
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Saturday of January, 1918. I desire your answer to the following 
question: 

Can the presidents of the boards of education as constituted on and 
after the first l\londay of January, 1918, at this time, have a meeting called 
and elect a member of the county board for the term commencing the 
third Saturday of January, 1918; or does their failure to elect between 
the first Monday of January, 1918, and the third Saturday of January, 
1918, result in the old member holding over for another term of five 
years?" 

Section 4729 G. C. provides : 

"On the second Saturday in June, 1914, the presidents of the boards 
of education of the various village and rural school districts in each 
county school district shall meet and elect the five members of the county 
board of education, one for one year, one for two years, one for three 
years, one for four years and one for five years, and until their successors 
are elected and qualified. The terms of office of such members shall be
gin on the fifteenth of July, 1914, and each year thereafter on the third 
Saturday of January. Each year thereafter one· member of the county 
board of education shall be elected in the same manner for a term of 
five years. * * * *" 

Section 4730 G. C. provides that such first election for members of the 
county board of education shall be called by the county auditor, giving at least 
ten days' notice of the place where such meeting is to be held, and, 

"The call for all future meetings shall be issued by the county super
intendent. The meeting shall organize by electing a chairman and a 
clerk. The vote of a majority of the members present shall be necessary 
to elect each member of the county board. * * * The result of the 
election of members of the county board of education shall be certified 
to the county auditor by the chairman and clerk of the meeting." 

So that, from the above sections it will be seen that no definite time is men
tioned for the calling together of the presidents of the rural and village boards 
of education in any year after the year 1914, when the members of the county 
board of education are elected. 

In my Opinion No. 877, rendered December 19, 1917, I held that members of 
the county board must be elected by the presidents of the rural and village 
boards who are in office at the time the vacancy occurs in the membership of the 
county board, or, in other words, when the county board members' terms close. 
That is, the statute provides that the term of the members of the board shall 
begin on the third Saturday in January and extend for five years. The statute 
also provides that the presidents of the various village and rural boards of edu
cation shall be elected on the first Monday in January of each year, so that it 
would be for such new presidents to elect the successor to the member whose 
term expires the day preceding the third Saturday in January of each year. On 
May 27, 1918, the court of appeals of Hocking county in the case of State of 
Ohio ex rei. John F. Harsh vs. Charles White, reach the same conclusion. In 
such case the presidents of the village and rural district boards of Hocking 
county met on August 23, 1917, and attempted to elect a member of the county 
board. The new presidents met January 18, 1918, and elected a different person 
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from the one who was elected by the old presidents. In an action in quo u'Clrranto 
the court held that the election in August was void and that the election of the 
new presidents was the valid election and followed State ex rei. ~.!orris v. Sullh·an, 
81 0. S. 79, in which latter case it was held that an appointing power could not 
forestall the rights and prerogative of his successor by appointing a person to 
office, the term of which did not expire until after the term of the appointing 
power. Your case, however, is different from the Hocking case in that your new 
presidents have never acted and you inquire if they can now act. 

In relation thereto I desire to call your attention to the case of State ex rei. 
Scott v. Ryan, 95 0. S. 405, in which case Scott was on the third day of April, 
1916, duly elected a member of the county board of education of Adams county to 
serve until the third Saturday in January, 1921. He took the oath of office 
required by law and duly qualified to fill said office and perform the duties thereof. 
Ryan was in possession of the office and claimed that he could not be ousted there· 
from on the facts stated by Scott. The court held that Scott was rightfully en· 
titled to the office and by its order inducted him into the same. If, as in that case, 
the election could be held on April 3d, I can see no reason why it could not be 
held at this time in your case, and I therefore advise you that the presidents of 
the various village and rural district boards of education, never having been 
called together to act upon the election of a member of the county board, in the 
place of the one whose term expired the day preceding the third Saturday in 
January, 1918, may be called together at this time to elect such member whose 
term will end on the day preceding the third Saturday in January, 1923. 
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Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF LEASE BY STATE TO COMMISSIONERS OF 
MUSKINGUM COUNTY. 

CoLUMBUS, OHIO, June 10, 1918. 

HaN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 5, 1918, in which you enclose 

a form of lease made by the state of Ohio to the county commissioners of Muskin
gum county under and by virtue of an act passed March 21, 1917, found in 107 Ohio 
Laws 702. 

While said act does not require the approval of the attorney-general, yet I 
have examined the same carefully, and find it to be correct in form, and in accord
ance with the provisions of said act. 

I might say, however, that it embraces one condition not found in the provisions 
of the act, in that the county of Muskingum is given five years in which to use the 
land leased for the purposes for which it is leased, and if the lands are not used 
within said period of five years for the purposes for which they were leased, then 
the same shall revert to the state. 

If the county commissioners are willing to accept the lease with the said con
ditions contained therein, it will not in any way affect the rights of the state of 
Ohio; but it is my opinion that the county of ~Iuskingt'm would have the right 
under the provisions of the act to request that said time limitation be stricken frcm 
the lease. Otherwise, it is my opinion that this lease is in harmony with the pro
visions of said act, and I am therefore returning same to you with my approval. 

Yours very truly, 
]OSEPH McGHEE, 

Attorney-General. 
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1261. 

TRAFFIC REGULATIONS-COMMISSIONERS MAY NOT PURCHASE 
SCALES TO SECURE EVIDENCE OF VIOLATIONS. 

County commissioners have no authority in law to purchase "scales" to be tesed 
in the matter of securing evidence to convict those Persons who violate the traffic 
regulations of the state. 

CoLUMBUS, 0Hro, June 10, 1918. 

HoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR Sm :-I have your communication of May 29, 1918, which reads as fol

lows: 

"A serious condition exists in this county by reason of the fact that 
commercial concerns use large trucks to carry their freight. Sometimes the 
weight is as high as twenty tons and by reason of that fact, these trucks 
are destroying the brick roads in the county. 

The county has in its employ a man for the purpose of arresting any
body overloading, but he complains that there are no scales in the county 
which are large enough for him to weigh the loads, so that he might get 
evidence to prosecute the violators. 

The county commissioners are desirous of purchasing three twenty
five ton scales and the question has arisen as to whether or not they 
have the authority to do so. As you know, the law provides that they 
can buy machinery, tools and equipment for the purpose of improving 
roads. Is this provision, in your opinion, broad enough to include scales, 
or is there any other provision in the law which will permit the county 
commissioners to purchase scales for this purpose?" 

The particular provisions of the General Code which your county commis
sioners are desirous of having enforced are found in sections 7246 to 7251 General 
Code inclusive. 

In connection with your question I desire to quote the following from section 
7246 General Code : 

"No traction engine, trailer, wagon, truck, steam roller, automobile 
truck or other power vehicle, whether propelled by muscular or motor 
power, weighing in excess of twelve tons, including weight of vehicle, 
object or contrivance and load, shall be operated over and upon the im
proved public streets, highways, bridges or culverts within the state, ex
cept as hereinafter provided." 

The particular part of this quoted matter to which I desire to call attention is 
that it deals with "improved public streets, highways, bridges or culverts within 
the state ;" that is, all state roads, county roads, township roads and streets of a 
municipality, providing the same are improved. 

With this particular provision in mind, let us turn to the provisions of section 
7200 General Code, to which you no doubt refer in your communication. This 
section reads in part as follows: 

"The county commissioners may purchase such machinery, tools or 
other equipment for the construction, improvement, maintenance or repair 
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of the highway, bridges and culverts under their jurisdiction as they may 
deem necessary, which shall be paid for out of the road funds of the 
county." 
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The particular part of this quoted matter to which I desire to call attention 
is that its provisions are limited to highways, bridges and culverts under the juris
diction of the county commissioners. 

The only theory upon which it might be inferred that scales could be included 
in the general terms "machinery, tools or other equipment" is that they would be 
used in the matter of prosecuting those persons who violate traffic regulations of 
the state, and thus they would indirectly be used to prevent the wearing out of 
highways and thus decrease the amount of work necessary to maintain and repair 
the same. 

But when we consider the matter of maintenance and repair of roads we find 
under the provisions of 7464 to 7467 General Code that the jurisdiction of county 
commissioners in reference to this matter is limited to county roads, as defined 
in section 7464 General Code. And section 7200 limits the power of the county 
commissioners to purchase "machinery, tools or other equipment," in so far as it 
may be necessary, in reference to roads coming under their jurisdiction, which 
would be in the matter of the maintepance and repair of county roads. 

With this in mind, let us compare the provisions of section 7246 with the pro
visions of 7200 in reference to the scope of the same. The provisions of section 
7200 in reference to the maintenance and repair of roads for which "machinery, 
tools and other equipment" may be purchased, are confined to county roads, while 
the provisions of section 7246 General Code include not only county roads but state 
roads, township roads and municipal streets, provided they are improved thorough
fares. 

From this it seems to be fairly evident that the county commissioners, under 
the provisions of section 7200 which gives them authority to purchase "machinery, 
tools or other equipment" in reference to the matter of the repair and maintenance 
of county roads, would not be authorized to purchase "scales," which would have 
reference not only to county roads, but also to state roads, township roads and 
streets of a municipality. 

Secondly, it could hardly be said either that the power to purchase "scales" 
might be implied from the express power granted to the county commissioners to 
purchase "machinery, tools or other equipment" for the maintenance and repair of 
roads. An implied power is to be inferred only when it is essential to enable a 
body or official to carry out an express power granted. The only object which scales 
could serve would be to enable the proper officials to secure the necessary evidence 
to prosecute those persons who are violating the traffic regulations of the state, but 
the matter of prosecution of law violators and the matter of getting evidence with 
which law violators may be convicted is not a duty which rests primarily with the 
county commissioners, but is one which rests with the prosecuting attorney of the 
county; hence, there having been no express power granted to the county commis
sioners to secure such evidence, the implied power to purchase "scales" could not 
be inferred. 

Further, I do not feel that the legislature intended in the use of the language 
found in section 7200 General Code to make it include "scales." The legislature 
evidently had in mind only the machinery and tools that are necessary to do some
thing in the matter of bringing the roads up to the condition in which they were 
at the time they were improved, or in keeping them in such a condition, and there
fore did not have in mind such a thing as "scales." 

It could further be said that the term "scales" does not seem to fit into the 
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terms "machinery and tools," and under the familiar rule of ejusdem generis it 
could not be brought within the term "other equipment." 

From all the above, I do not believe that the provisions of section 7200 Gen
eral Code are broad enough to give the county commissioners authority to purchase 
"scales" for the purposes set out in your communication. 

K either do I know of any other provision of law which would authorize the 
county commissioners to make such a purchase. 

1262. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS l\IA Y l\'OT IKVEST PROCEEDS OF SINK
I~G FUND LEVIES I~ I~TEREST BEARING SECURITIES FOR PUR
POSE OF ACCU:\fULATI~G SIXKIXG FUND-HOW SUCH PRO
CEEDS MAY BE USED-HOW EAR~IXGS FRO:\i SUCH ILLEGAL IN
VESTMENT DISTRIBUTED. 

Cormty commissioners have. no power to invest the proceeds of sinking fund 
levies in interest-bearing securities for the purpose of accumulating a sinking fund. 
It is the duty of the county a11ditor and county treasurer to pay the county's fundecl 
debt and interest as it falls due; and for this purpose they may use only the pro
ceeds of the levy, even the depositary interest 011 same being subject to the generat 
county fund. 

Where tlze county officials have made a11 illegal investment of the proceeds of 
sinking fund levies i11 interest-bearing securities, the earni11gs resulting therefrom 
should be credited to the general county fund to the extent of the rate which could 
have been secured on inaccive deposits in tlze county depositary; the surplus, if any, 
should be credited to the si1zking fund. If the securities are sold for an amormf 
i11sujJicient to replace the principal, with interest at the depositary rate, the auditor 
and treasurer are liable for the difference. 

CoLUMBUS, OHIO, June 10, 1918. 

Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 acknowledge receipt of your letter of recent date enclosing 
copy of a letter received by you from the auditor of Adams county, requesting the 
advice of your bureau as follows: 

"Since the Smith one per cent law came into effer.t, the board of 
county commissioners, owing to the limits of taxation, have issued bonds 
yearly, to meet the annual county expenditures. 

The money received from the levies for the payment of the principal 
of said bonds have been invested in bonds which mature prior to the ma
turity of the bonds which were issued to take up the original indebted~ 
ness. 

Sections 2294, 2295, 1465-58, 5649-1 and 5649-la G. C., and article Xll. 
section 11 of the constitution of Ohio have a bearing directly Jllld indirectly 
upon the levies for and use of sinking funds in counties and their political 
subdivisions. 
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1. In view of the above where a county issues long time bonds, have 
county commissioners authority to invest sinking funds as is done in 
municipalities? 

2. Having already invested said moneys in this manner, shall the earn
ings resulting therefrom be devoted to the accretion of the sinking funds 
or do such earnings go to the general county fund under section 2737? 

\\'e would refer you to opinion of attorney-general in 1914 reports, 
page~ 1224-1226; on page 1226 of which is given a definition of 'Sinking 
fund.'" 

You request my opinion upon the questiom as submitted. 
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Article XII, section 11 of the cou~titution as amended in 1912 provides as fol
lows: 

"Xo bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

As pointed out by :\Ir. Hogan in the opinion referred to by the county auditor, 
this section of the constitution requires the levy of a tax sufficient to provide a sink
ing fund for the redemption of bonds. In that opinion 1fr. Hogan had before him 
the question as to whether under this provision of the constitution serial bonds 
could be issued. He came to the ci:mclcsion that the issuance of such serial bonds 
was not prohibited by the constitution inasmuch as the method of payment of 
such bonds as ordinarily issued is such as to meet the substantial requirement of 
amortization aimed at by the accumulation of a sinking fund. In the course of 
that opinion Illr. Hogan, who was then considering the case of a municipal cor
poration, used the following language: 

"Of course, strictly speaking, a sinking fund is a fund accumulated by 
annual or other periodical i1l'l:estment which by accretion will equal the 
principal of an indebtedness due at a future date. Given the number of 
years which the indebtedness has to run, and the average rate of the in
vestment available to the managers of the fund, the amount required to be 
set aside and added to the principal of the fund each year can be deter
mined * * *. 

* * * there is also present the idea that any amount annually set 
aside to the credit of the sinking fund shall be, roughly speaking, an aliquot 
part of the total indebtedness, ascertained by dividing the whole of the 
number of years, or other periods of time between the date of issue and 
the date of maturity. Of course, the periodical investments will not be 
precisely equal, because of accretions to the fund through its invest
mellt. 

* * * This idea of equality of burden is the ruling and determining 
factor. * * * 

In short, then, that is a 'sinking fund' which is accumulated by the 
periodical setting aside of approximately the same amount, and its invest
ment with a view to accumulating a fund equal to the principal of the in
debtedness, when the latter matures. 

This is the public policy that is embodied in the constitutional amend
ment under discussion." 
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As I have said, Mr. Hogan evidently had in mind the provisions of the munic
ipal code, which expressly authorized the investment of the sinking fund in income
producing securities, when he wrote this opinion which was addressed to a city 
solicitor. As he points out, however, the idea of "investment" which he brings 
out by repeated use of that term in the text from which I have made excerpts, 
is not the controlling one present in the constitutional amendment; and he did not 
hold, either expressly or by implication, that the constitutional amendment of itself 
carries with it authority in any given public officer to invest the proceeds of sink
ing fund levies in any particular income-producing securities. 

A little thought will convince one that such an interpretation of the constitu
tion is impossible; or at the very least th_at if this idea be present in the constitu
tional amendment the latter is not in this particular self-executing. For the con
stitution, silent as it is on the whole subject of investment save by implication, if 
there be such implication, does not point out what public officer shall make the in
vestment nor create any public functionary for that purpose; nor does it prescribe 
the securities in which the investments shall be made. Being silenl in this par
ticular it cannot be looked to as the source of the authority of the county commis
sioners to invest county sinking fund levies in particular bonds. 

It is palpable, then, that we must consult the statutes to find whether the county 
commissioners are given such control over the proceeds of sinking fund levies as 
to authorize them to act as a sinking fund commission for the county and, if so, 
what, if any, investment they are authorized to make of such proceeds. 

The auditor refers to several sections of the General Code which I shall ex
amine. Among these he mentions sections 5649-1 of the General Code, which is a 
part of the Smith one per cent law. It provides as follows: 

"In any taxing district, the taxing authority shall, within the limitations 
now prescribed by law, levy a tax sufficient to provide for sinking fund and 
interest purposes for aU·bonds issued by any political subdivision, which 
tax shall be placed before and in preference to all other items, and for the 
full amount thereof." 

This section imposes upon the county commJsswners as the levying authority 
for the county the duty of levying a sufficient sum for sinking fund purposes on 
account of all bonds issued by the county. It does not, however, save by the same 
inference which has already been discussed and rejected, authorize them to invest 
the proceeds of such levies in any particular securities or otherwise. In the same 
connection other sections of the Smith law might be quoted to show that it makes 
no discrimination among different political subdivisions with respect to debt and in
terest levies. In point of fact it concerns itself only with the levying of taxes 
and not with the payment of the debt itself. It uses the term "sinking fund" as if 
it had application to all subdivisions and, as we shall see, it does not stand alone 
in this respect. But it does not follow, for reasons already pointed out, that the 
term "sinking fund" implies, in the case of a county, all the machinery which is 
expressed in the statutes in dealing with municipal corporations and school dis
tricts. 

What I have just said makes it unnecessary for me to quote section 5649-1a of 
the General Code, the import of which I have just discussed. 

Section 1465-58 G. C. is a part of the workmen's compensation act and re
quires, in general terms, "the boards or officers of the several taxing districts of the 
state * * * to offer in writing to the state liability board of awards, *:. * * 
all such- issues as may not have been taken by the trustees of the sinking fund of 
the taxing district so issuing such bonds; * * *." It is too much to ·draw: from 
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this provision, even in connection with those which have already been quoted, the 
inference that every taxing district in the state has a board of trustees of the sink
ing fund. 

Sections 2294 and 2295 G. C. are general provisions of the law dealing, inter 
alia, with bonds issued by county commissioners. Section 2295 provides, in part, 
that 

"All moneys from premiums and accrued interest on the sale of such 
bonds shall be credited to the sinking fund from which said bonds are to be 
redeemed." 

Here again we have reference to a county sinking fund and an assumption that 
such fund exists-perhaps indeed enough, together with the provisions of section 
5649-1 et seq. and others which will hereinafter be quoted, to establish a county 
sinking fund, as such, either under that name or under another appropriate name. 
But we have nothing on which to base the conclusion that the county commissioners 
are to constitute a board of trustees of this sinking fund with authority to deal 
with it like the trustees of a municipal sinking fund may deal with such fund of a 
municipality. 

I find myself able to add several sections, similar in tenor to section 2295, to 
the catalogue of sections of the general kind referred to by the auditor. 

Section 5654 General Code distinctly refers to the "sinking fund of such 
* * * county." 

Section 2462 General Code assumes that the county may be the owner of se
curities of the United States or other securities, for it authorizes the commissioners 
to execute bonds to indemnify the United States or the person, corporation or 
municipality bound to pay such securities against loss or liability for or on account 
of such securities if lost, destroyed or stolen; but it does not go so far as to author
ize the purchase of such securities for any purpose. 

Section 5634 General Code authorizes the commissioners of a county owning or 
wholly or partly maintaining a hospital for the insane (Hamilton county) to "levy 
the amount of taxes required to pay the interest on such bonds (issued for the 
purpose of enlarging, etc., the hospital) and create a sinki11g fund for the redemp
tion thereof at maturity." I may say, however, that Hamilton county was at the 
time this act was passed operating under a special statute expressly authorizing the 
commissioners to act as the trustees of the county sinking fund. 

There are, of course, many statutes specifically requiring the commissioners to 
levy taxes to pay the interest on particular bonds and the principal thereof at ma
turity. I refer to a few, such as sections 2439, 5659 and 5644 of the General Code. 
In point of fact these statutes are probably all supplanted or duplicated by section 
5649-1 of the General Code, which has been quoted. Xone of them, even as to 
the bonds as to which they relate, authorizes the commissioners to invest the pro
ceeds of sinking fund levies in designated securities. In fact none of them im
poses any duty whatsoever upon the county commissioners, as such, with respect 
to the payment of the bonds; they all deal with the machinery of tax levying 
only. 

On the other hand, certain other officers seem to have specific duties to dis
charge in connection with the payment of county debts. I deem it proper to quote 
entire sections 2cC9 to 2614 of the General Code, which provide as follows: 

"Sec. 2609. The auditor of a county owing a funded debt, bearing 
interest payable at stated periods, shall draw at the proper times, his war
rants upon the treasurer of the county for the payment of the gross sum 
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of such installments of interest as may be then due, or for such sum of 
money in the treasury as may be applicable to that purpose, and deliver 
them to the treasurer of the county. Upon receipt of any such warrant, 
the treasurer shall pay the installment of interest of such debt, at the 
times and places of payment specified in the security therefor, from any 
money in his hands applicable to that use. Vpon payment of the install
ment of interest, the treasurer shall take up and hold the interest warrant so 
paid until it is cancelled, as herein provided. If the interest is provided for 
in the obligation, and not by separate warrants, he shall endorse the pay
ment thereof on the obligation and take from· the holder a separate receipt, 
specifying the date, amount, number, and time of maturity of the obliga
tion, the date of the maturity of the installment so paid, and amount and 
date of the payment.'' 

"Sec. 2610. If such installment of interest is not paid at the time and 
place of maturity, the county treasurer, at any time afterward, shall pay 
it, as funds in his hands applicable to that purpose admit. If the treasurer 
was ready with funds, at the time and place of maturity thereof, to make 
payment of any installment of interest thereon, and the holder of the evi
dence thereof did not have it then and there present and in readiness to be 
surrendered, or to have the payment indorsed thereon, the county shall not 
thereafter be bound to pay interest thereon until payment is afterward de
manded at the office of the county treasurer, and refused." 

"Sec. 2611. The county treasurer shall enter in a book provided for 
that purpose, to the credit of 'funded debt,' the amount of money in gross 
then in his hands applicable to the payment of such debt. On the first 
::\Ionday of each succeeding month, in like manner, he shall enter therein 
to the credif of the same account, all sums of money received by him dur
ing the preceding month, applicable to the payment of such debt, specifying 
from what sources received, and at the proper dates, enter in the same 
book to the debit of the same account, all sums disbursed by him from such 
fund, specifying to whom and on what account. Such book shall be open 
at all times to the inspection of all persons interested in the fund, and 
shall be kept in the treasurer's office, and delivered over w!•h the office to 
his successor." 

"Sec. 2612. The auditor of each county, owing a funded debt, shall 
furnish the treasurer of the county an abstract of the funded debt, specify
ing the dates, amounts, numbers, times of maturity, of principal, rates and 
times of maturity of interest installments thereon, and where payable. The 
treasurer shall open such accounts thereon in the book so provided, as are 
expedient and proper to show at all times the amount and several classes of 
the funded debt of the county, the rate of interest accruing thereon, the pay
ment made on account thereof, and the amount due and unpaid." 

"Sec. 2613. At his stated settlements, the treasurer shall exhibit to the 
county commissioners and auditor all obligations for interest warrants by 
him redeemed, and all receipts for interest paid in cases in which there 
are no separate warrants. After they are compared with his accounts, and 
the accounts corrected to correspond with the vouchers so produced, the 
interest warrants shall be cancelled so as to prevent their being used or 
put into circulation, and, with the vouchers for interest paid other than 
upon warrants, shall be filed and preserved in the office of the county 
auditor. The county commissioners at any time may require the treasurer 
to surrender for cancellation the obligations and warrants by him re
deemed, subject to his right to be credited therewith. At any time, on rea-
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sonable notice, the treasurer may require the county commissioners and 
auditor to receive such obligations and warrants for cancellation." 

"Sec. 2614. If the principal of any of the obligations of the county is, 
by its terms, payable elsewhere than at the county treasury, payment thereof 
may be provided for and made by the means and in the manner prescribed 
for the payment of interest, and preparation shall be made by the treas
urer for the payment at such place. :.Ioney prodded or deposited at such 
place for that purpose, shall not be left there more than ten days after the 
maturity of such principal, but shall be replaced in the treasury, and there
after such obligations shall be payable at the county treasury, and no in
terest shall be paid after maturity." 
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If it were possible to draw any inference from repeated reference to the exist
ence of a county sinking fund found in the statutes which have been quoted, and 
the duty of the county commissioners thereunder to make levies therefor, to the 
effect that the county commissioners are authorized to act as sinking funrl trustees 
of the county, the group of statutes which I have last quoted would dispel such an 
inference; for by their terms it appears that the funded debt of a county is to be 
paid, in the absence of refunding of course, by the auditor and treasurer. Ob
viously, these statutes require that the money to pay the funded debt shall be in 
the county treasury subject to the warrant of the county auditor. These express 
provisions of law render further consideration of the implied powers of the com
missioners wholly unnecessary. There are no such implied powers in the respect 
under consideration. The function of the commissioners is exhausted when they 
have made the proper levy. They have no authority to invest the proceeds of the 
levy, withdrawing money from the county treasury for this purpose. 

But for the provisions of section 2737, which I shall presently quote, it would 
probably be proper for the commissioners in making their levies to take into ac
count the depositary interest that the proceeds of the sinking fund levies when 
paid into the county treasury would produce, until their withdrawal for the pay
ment of the bonds or interest would be necessary. But even this result is obviated 
by the section to which I have just referred, which provides as to the disposition 
of depositary interest as follows: 

"Sec. 2737. All money deposited with any depositary shall bear in
terest at the rate specified in the proposal on which the award thereof was 
made, computed on daily balances, anc.l on the first day of each calendar 
month or at any time such account is closed, such interest shall be placed 
to the credit of the county, and the depositary shall notify the auditor and 
treasurer, each separately, in writing of the amount thereof before noon of 
the next business day. All such interest rea-lized on the money belonging 
to the undivided tax funds shall he apportioned by the county auditor to 
the state, cities, city school district and county taxing or assessing districts 
in the proportion that the amounts collected for the respective political 
divisions or districts bear to the entire amount collected by the county 
treasurer for such undivided tax funds and deposited as herein provided, 
due allowance being made for sums tramferred in advance of settlements. 
All interest apportioned as the county's share together with all interest aris
ing from the deposit of funds belonging specifically to the county shall be 
credited to the general fund of the county Ly the county treasurer. The 
county auditor shall inform the treasurer in writing of the amount appor
tioned by him to each fund, district or account." 
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It will be observed that this statute makes no special provision for interest on 
money belonging to the sinking fund or the "county debt fund"-whichever name 
be employed. All interest on funds belonging to the county is to be credited to the 
general fund. 

It follows that as to a county the idea of "investment" which Mr. Hogan quite 
properly discussed when speaking of a municipal corporation, is absent from the 
machinery of administering the sinking fund. Its absence results from the statutes 
which are found on the books, which not only do not furnish adequate machinery 
for the administration of a sinking fund in the strictest sense, but by express pro
visions prevent even such accretions to the levies as would take place by operation 
of law in the absence of such express provisions. I agree with ~1r. Hogan in his 
opinion that the controlling mandate of the constitutional provision found in article 
XII, section 11 lies in another direction. It aims to require the annual levying of 
taxes in an amount constituting, roughly speaking, such aliquot part of the total 
principal of the fund as is indicated by the number of years for which the debt 
has to run. It stops with requiring such a levy. It does not require the investment 
of the proceeds of the levy in the case of straight sinking fund bonds. Therefore 
the statutes as we find them cannot be regarded as unconstitutional, but must be 
given effect. 

It is my opinion, therefore, that the proceeds of levies intended to meet the 
principal and interest on bonds issued by the county should be placed in the county 
treasury to the credit of the county debt or sinking fund and there treated as 
other moneys in the county treasury are treated, remaining in the depositary draw
ing interest for the benefit of the general county fund until they have to be with
drawn for the purpose of meeting the principal and interest, and for no other pur
pose. 

This conclusion demonstrates that the procedure of the commissioners of Adams 
county has been wholly illegal. The commissioners and all officers concerned there~ 
with have misapplied the county funds, and technical liability exists. However, the 
liability which does exist is that of a trustee who has made an unauthorized invest
ment of the funds of his trust. The cestui que trust has an option in such case 
to claim from the trustee the income of the illegal investment, together with the 
principal illegally invested. \Vhere the commissioners have paid back into the 
county treasury the proceeds of securities purchased by them and subsequently sold 
and the interest accruing on such securities, the county is entitled, of course, to 
retain the entire sum so paid in. This amount should be credited to the sinking 
fund, deduction being allowed for the interest which would have accrued on in
active deposits during the time the money was invested in the securities. In other 
words, I do not think that section 2737 has enough force to constitute the entire 
income of the illegal investment moneys belonging to the general county fund. The 
result is that by the illegal investment which they have made the county commis
sioners may have benefited the county debt or sinking fund to the extent of the 
difference between the rate of depository interest and the net income on the se
curities. 

It follows fro·m what I have said that all the securities now in the possession 
of the county commissioners should be immediately sold and the proceeds thereof 
paid into the county treasury to the credit of the county debt or sinking fund and 
the general county fund in the manner which I have indicated. 

If such securities have been or should be sold for a sum less than the principal 
thereof, plus interest at the rate allowed on inactive deposits, there would be lia
bility in favor of the county for the difference. This liability, in my judgment, 
would exist against the auditor and treasurer in the first instance, it being their 
joint duty under the sections above cited to administer the county debt fund. 
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In the course of the above discussion I ha\·e answered the auditor's first ques
tion in the negative, anrl his second question by the statement that such part of the 
earnings to which the auditor refers as represents the current rate of interest on 
inactive deposits should go to the general county fund, the remainder, if any, to 
the accretion of the sinking fund. 

1263. 

Very truly yours, 
JoSEPH ::\fcGHEE, 

Attonzey-Genera/. 

ELECTRIC RAILWAY-FRAXCHISE-DUTY OF COUXCIL TO FIX RATE 
OF FARE-::\1AY STIPULATE FOR PAY:::\IEXT OF SU::\I IXTO CITY 
TREASURY AXXUALLY. 

In granting the 11se of the streets of a cit~· to au interurban railroad council is 
required to stipulate as to the rate of fare within the limits of the cit~·· 

Council may also stipulate for the annual payment of a certain fixed sum of 
money into the treasury of the city for the use of the streets, and such stipulation, 
if agreed to by the company, will be binding. 

CoLUMBUS, OHIO, June 10, 1918. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have been requested by a city solicitor to express an opmwn 
upon questions which seem to me of sufficient importance to justify an official 
opinion addressed to the bureau. The questions are as follows: 

"1. May a city provide in a franchise that an interurban traction 
company shall pay annually a certain fixed sum of money into the treasury 
for the use ot the streets? 

2. If not, is there any way whereby the city may collect any &mn 
of money for the use of the streets? 

3. In lieu of not being able to assess a certain fixed sum for use of 
streets, may the city fix the rate of fare to be collected by said traction 
company within the city limits?" 

The following sections of the General Code must he considered in answering 
these. questions: 

"Sec. 3778. The council of any municipality may grant a franchise 
upon such terms and conditions as it may prescribe for the building of any 
interurban railroad having, constructing, or building, ten miles or more of 
track outside of such municipality, to any company or companies using 
electric or other motive power, save steam, for the purpose of securing to 
such company or companies access to or terminals within such municipality. 
The council may authorize such company to build and construct tracks and 
to operate cars thereon, on any street or streets, or parts of streets, of 
such municipality, upon which tracks have not already been laid and where 
the consent of the owners of a majority foot frontage has already been 
obtained by such company." 

"Sec. 9100. Street railways, with single or double tracks, side tracks 
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and turnouts, may be constructed or extended within or without, or partly 
within and partly without, any municipal corporation. Offices, depots 
and other necessary buildings therefor, also may be constructed." 

"Sec. 9101. The right to construct or extend such railway within or 
beyond the limits of a municipal corporation, may be granted only by its 
council, by ordinance; * * *." 

"Sec. 9113. Council, '~ '~ ':' may fix the terms and conditions upon 
which such railways may be constructed, operated, extended and con
solidated." 

"Sec. 9114. Upon the granting of franchises to traction companies 
throughout this state for the use of streets, roads and highways for the 
transportation of passengers, it must be provided, as one of the considera
tions for such use of the public highways, that such traction companies 
shall carry free as passengers on any and all regular cars, policemen and 
firemen, when on duty and in uniform." 

"Sec. 9122. Such (interurban) companies shall be subject to the regu
lations provided for street railways and have all the powers, in so far as 
they are applicable, that other street railway companies possess." 

It will be observed that section 3778 authorizes council in granting a franchise 
to an interurban railroad to impose "such terms and conditions a~ it may prescribe," 
and that section 9113 contains an essentially similar provision. 

\Vith respect to street railroads proper section 3768 provides as follows: 

"No corporation, individual or individuals shall perform any work in 
the construction of a street railroad, until application for leave is made to 
the council in writing, and the council by ordinance has granted permis
sion, prescribed the terms and conditions upon, and the manner in which, 
the road shall be constructed and operated, and the streets and alleys to be 
used and occupied therefor, but the council may renew any such grant at 
its expiration upon such conditions as may be considered conducive to the 
public interest." 

I see no essential difference between this section in so far as it refers to pre
scribing "terms and conditions" and those of the statutes previously quoted. Indeed 
section 9113 applies both to interurban and street railroads. 

Under the street railroad section the following have been held to be lawful 
"terms and conditions:" 

That the street railroad company shall widen a bridge occupied by it, or in lieu 
thereof pay a stipulated amount to the municipal corporation, at the option of the 
latter. 

Elyria vs. Railway, 8 X. P. n. s. 85. 

That transfers to lines owned by other companies shall be given. 

Raynolds vs. Cleveland, 8 C. C. n. s. 278. 

That a street railway shall pay annually four dollars per lineal foot on each 
car run. 

Cincinnati vs. Railway, 6 N. P. 140. 

That a street railway company shall pay two and one-half per cent of its gross 
earnings annually to the municipal corporation. 
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Cincinnati vs. Railway, 11 Dec. Rep. 667, 28 Bull. 27G. 

The fare to be collected. Section 3770 G. C. applicable to street railroads not 
only authorizes but requires the rate of fare to be the subject of contract between 
the city and the company, and by section 9122, which has been quoted, the same re
quirement is extended to interurban railroads. 

In some of these cases the power of council was assumed. 

To my mind, however, we have a very clear expression of the authority of a 
municipal council to deal with an interurban railroad in the case of Interurban Rail
way a.nd Terminal Co. vs. City of Cincinnati, 93 0. S. 108. The facts therein neces
sary to be noted in connection with this discussion are as follows : 

In November, 1901, the council of the village of Pleasant Ridge passed an 
ordinance granting a franchise to the Rapid Railway Company, an interurban rail
way company, by the terms of which not only the rate of fare for city passengers 
within the corporate limits of the village was fixed, but it was also stipulated that 
passengers should be carried from any point within the village to a terminus in the 
city of Cincinnati, for a continuous ride in either direction at a rate of seven cents, 
with a further provision that "Should the village of Pleasant Ridge be annexed to 
the city of Cincinnati the rate of fare charged for a ride in either direction be
tween any pomt in said village and the Cincinnati terminus shall not exceed five 
cents and transfers." The Rapid Railway Company later entered into a consolida
tion known as "The Interurban Railway & Terminal Company," and the village of 
Pleasant Ridge was annexed to the city of· Cincinnati. The city sued the Inter
urban Railway & Terminal Company to enjoin it from charging more than five 
cents for the ride between points located in the former village of Pleasant Ridge 
and the Cincinnati termintts of the railway. 

The court sustained the city's suit. In the opinion per Johnson, ]., the follow
ing language appears : 

"The attack upon the judgments below is based upon the claim that 
the provision of the franchise quoted is without any validity or hinrling 
force. 

"The position of the Interurban company substantially is that the vil
lage was wholly without authority to prescribe or contract for fares be
yond the municipal limits, and that notwithstanding that clause was, by 
agreement of the parties, included in the ordinance as adopted, which was 
thereafter accepted by the grantee, * * * nevertheless it is entitled to 
disregard and eliminate the provision objected to, and yet retain and en
force the rights and privileges granted to it by the other terms of the fran
chise. 

* * * Section 9113, General Code, provided that the 'council * * * 
shall have the power to fix the terms and conditions upon which such rail
ways may be constructed, operated, extended and consolidated.' 

* * • * * * * * * * * * * * It follows that as to villages * * * the village council was 
empowered to grant the right to construct or extend the line within or be
yond the limits of the viiiage, and by section 3443 (R. S.) (Sec. 9113 Gen
eral Code above quoted) to fix the terms and conditions thereof. 

In The Citizens' Electric Rd. Co. vs. County Commissioners, 56 Ohio 
St., 1, it was held that an ordinance adopted by a city council * * * 
simply confers on a street railroad company the corporate power to ex
tend its road over a state or county road. In the exercise of the power 
the right to so extend its road can only be acquired by agreement with the 
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commissioners or by condemnation. The court say: '\Vithout such or
dinance a company could not extend its road within or without the munic
ipality. As a corporation it has, without the ordinance, no such power:' 

* * * * * * * * * * * 
In the absence of statutory provision to the contrary the village was 

empowered to stipulate as one of the 'terms and conditions' which it was 
authorized to fix * * * for a certain rate of fare for a road from any 
point in its limits to a point outside of its limits. It would not be disputed 
that the rate of fare to be charged to and from points in the village to 
points outside is a matter of interest to the municipality and its residents 
and a proper subject of negotiation with the company in connection with 
the grant. It was a matter for mutual consideration and agreement be
tween the parties. Therefore, when the grant was made and accepted 
with the provision as to the fare included, it became one of the considera
tions of the grant and one of the elements in the making of the binding 
contract between the parties. * * * 
* * * * * * * * * * * 

It is insisted that the enforcement of the terms of the franchise under 
inquiry here will work hardship and irreparable injury to the company; and 
cases are cited in support of the accepted proposition that neither the 
state nor any of its agencies can, by regulation or legislation, withhold 
from the owners of the railroad just compensation for its services. But in 
this case we are dealing with the subject of contract. * * * 

We are not able to see how the court can alter the terms of the con
tract in this case as the parties made it. * * *" 

This case establishes, it seems to me, the principle that where power is dele
gated to a city council or board of commissioners to fix the terms and conditions 
of the right to use the public highways for the construction and operation of a 
street or interurban railway that power includes, in the absence of prohibitory or 
limiting statutes to the contrary, the authority to represent the public in agreeing 
upon any terms whatsoever which may be in furtherance of the public right and of 
the purpose for which the grant is made. The power does not seem to be narrower 
than that possessed by city councils under section 10129 of the General Code with 
respect to gas companies. Indeed, the language now under consideration appears 
to be broader in natural scope than that of section 10129, which gives to council 
in granting the use of streets and alleys the power to prescribe "regulations and 
restrictions;" yet the supreme court in the late case of Federal Gas & Fuel Co. vs. 
City of Columbus, 96 0. S. 530, held, in the language of the syllabus, that: 

"1. Prior to the constitutional amendments of 1912 municipalities 
in Ohio, under favor of sections 3714 and 10129, General Code, had the 
power to contract with a gas company, or other public utility, for the use 
and occupation of the streets in laying its gas lines, maintaining the same 
and keeping the same in repair, by providing compensation to the munic
ipality, either in a lump sum or based on a certain percentage of its gross 
receipts. 

2. Where a statute grants the power to a municipality to grant a 
franchise, eithe; upon 'terms and conditions' or 'regulations and restric
tions' that it may prescribe, large latitude must be allowed for the discre
tion of the municipality and its officers in the provisions made in such fran
chise contract; and unless expressly limited by the statute authorizing the 
grant, the municipality may exercize its discretion in any reasonable man-
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ner compatible with the best service and the greatest advantage, pecuniary 
or otherwise, to the municipality and its inhabitants." 

In that case it was stated by Wanamaker, J. (p. 538) : 

"The gas company admits that had section 3878, Revised Statutes (Sec. 
10129 of the General Code), used the words 'subject to such terms and con
ditions as they (the council) prescribe' instead of 'subject to such regu
lations and restrictions as they (the council) prescribe' the franchise or
dinance would be a valid contract and obligatory upon the company. 

It must be conceded of course that the grant of power by the general 
assembly to the municipal government * * * was 'to grant franchises 
to gas companies in its streets,' etc. X ecessarily such grant of power must 
be in general terms, and such grant must be reasonably and liberally con
strued so as to effect the purposes of the statute. * * * 

Now by what sort of reason, or want of it, can it be held that the 
word 'restriction' can apply to the use and occupation of the streets and 
other public places, and the repair of them ; but cannot apply to a restric
tion upon rates, upon profits, and cannot provide that when the rate shall 
exceed a stipulated sum a certain percentage thereof shall go to the 
municipality? * * * " 
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To the same effect see the interpretation of the statutes as applying to tele
phone companies in Columbus Citi:::ens Teleplzo11e Co. vs. City of Columbus, 88 0. 
S. 466 (requirement that a certain percentage of the gross annual receipts must be 
paid into the municipal treasury for the use of the general expense fund, assented 
to by the company, held to be a valid contractual obligation and not an assessment 
in the nature of a tax). 

In view of all the foregoing authorities, and because I believe that either of the 
classes of stipulations referred to by him is in furtherance of the public right and 
of the purpose of the grant, I answer the question~ submittf'r! by the city solicitor 
in the affirmative. 

In point of fact, as I have stated, the council must stipulate as to the rate of 
fare within the municipality by virtue of the joint operation of sections 3770 and 
9122 of the General Code; so that the fixing of the rate of fare is not really a 
thing that may be done "in lieu of not being able to assess a certain fixed sum for 
the use of streets," as the solicitor puts it, but is something that must be done at 
all events whether such a sum is exacted in the franchise contract or not 

I have not considered in this opinion whatever significance may attach to the 
fact that the traction company which he has in mind is probably a foreign corpora
tion. This point might affect the question as to whether the railroad company 
might enter the city at all, i. e., as to whether it is such a company as to which the 
counci!.-mzy lawfully grant the use of the streets; but admitting that it can enter 
the city at all, I am satisfied that it may do so only upon the same terms and con
ditions as would be exacted from domestic companies. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-Ge11eral. 
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1264. 

DIRECTOR OF PUBLIC SERVICE-WATER RATES FOR SCHOOLS, HOS
PITALS AND LIBRARIES. 

A director of public service in establishing water rates has authority to charge 
lower meter rates, if substantial and reasonable, for water furnished to public school 
buildings when the school district is not entirely within the boundaries of the city 
and to libraries open to the public and operated not for profit; but he is requirecJ 
by section 3963 of th~ General Code to furnish water free to all hospitals open td 
the public and operated not for profit. 

He may not, however, apply such lower rate generally to all hospitals and li
braries so as to make it include such institutions when operated for profit. 

CoLMBUS, OHio, June 10, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of April 5th you requested my opinion as follows: 

"STATEMENT OF FACTS. 

The court of common pleas and court of appeals of Stark county 
held that the schools of the Canton city school district shall pay the munic
ipal waterworks for water consumed. Whereupon the board of control, 
acting for the service director, made a rate of 30 cents per one thousand 
cubic feet for public schools, hospitals and library, while tl•e prevalent rate 
to consumers is 520 cents per one thousand cubic feet. While we know 
the director of public service has authority to fix the rates of waterworks 
and may fix a sliding scale owing to the quantity consumed, we have ever 
been holding that no discrimination in rates can be shown under any other 
basis than that of quantities. 

Question: Has the director of public service in the city of Canton, 
Ohio, authority to fix special rates for institutions of a certa1:1 nature, such 
rate differing from the general rate prevalent for water consumers?" 

Although you state in your inquiry that the rate fixed was by the board of 
control acting for the service director instead of by the service director himself, I 
do not suppose that you mean to raise any question relative to the authority who 
fixed the rate, assuming that the board of control simply acted in an advisory 
capacity for the service director, since the question that you ask is whether the 

·director of public service has the authority to fix the rate in the manner specified. 

"So far as the consumption of water or light is concerned it is imma
terial to the consumer whether the supply be furnished by the municipality 
or by a public service corporation. As a general rule the obligations to the 
conscmer are the same in either case. The organization supplying the 
water or light, whether it be a municipal or a private corporation, is under 
a duty to consumers to supply the water or light impartially to all reason
ably within the reach of its pipes, mains and wires. * * * 

The organization furnishing a supply cannot act capriciously or dis
criminate against anyone who is able to pay for the service furnished. The 
law will not permit any undue advantage to be given to a consumer by 
doing for him what is not done for others under circmnstances substantially 
the same. * * * 
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The principle that the city or the company must supply all impartially 
and without discrimination does not prevent it from entering into reason
able special arrangements or agreements with consumers growing out of 
special circumstances, and the fact that by reason of such special circum
stances a reduced rate, reasonable under the circumstances, is given to 
particular individuals does not affect the validity of the arrangement. But 
this is delicate ground, and the rates we think must be the same unless the 
circumstances are substantially dissimilar and reasonably justify a dif! er
ence. Questions arise as to the rights of consumers growing out of the 
number and character of the buildings supplied; and it sometimes becomes 
important to determine whether each building owned by a consumer is to be 
treated separately in determining the rights and relations of the parties, 
or whether the fact that they are all owned by one person is to con
trol." 

Dillon on Municipal Corporations, Sec. 1317. 

"Water rates must be uniform, or at least free from unreasonable dis
crimination as to all consumers using substantially the same amount of 
water or having the opportunity to do so. The company may, however, 
classify consumers with reference to the various lines of business, or with 
reference to the quantity of water used, and give a more favorable rate 
to the large consumer than to the small, or require large consumers to 
have a meter and to pay meter rates, while ordinary consumers are charged 
a flat annual rate, or make special rates for those whose situation or the 
character of whose demand for water makes it specially expensive or trou
blesome to serve them." 

40 Cyc., 802. 

"The furnishing of water to the inhabitants of a municipal corpora
tion being a matter of public concern and the plant being establisher! for 
the common welfare of the community, all are entitled to the equal benefit 
of it, and unjust discrimination cannot be made between patrons; nor can 
it be used for enhancing the value of certain property to the detriment of 
other property by giving the former more favorable rates. Special contracts, 
therefore, cannot be made which are in contravention of the rates estab
lished by law. But absolute uniformity is not required where the condi
tions under which the water is to be used b:)' different consmners are suf
ficiently different to warrant a difference in rate. Water may be furnished 
free or at special rates to city departments and to charitable or educa
tional institutions in which the city is more or less interested. It may also 
be furnished in large quantities at less relative rates than is charged to 
small consumers. And different methods of ascertaining the amount to be 
paid may be adopted, so that one class shall pay a flat rate for the service 
rendered, and another pay only for the quantity used * * *" 

1 Farnham on Waters and Water Rights, p. 865. 
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It is apparent from the citations above from the text writers that different 
water rates may be established for different lines of business as well as on the 
basis of quantity, and the buildings supplied with water may be classified. It is, 
of course, to be determined whether or not in each case the classification is reason
able and that there is no unjust discrimination exercised. 

26-Yol. 1-A. G. 
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In the case of St. Louis Brewing Asso. vs. St. Louis, 140 Mo. 419, the facts 
were that by ordinance a water rate was established of one cent for one hundred 
gallons to municipal establishments, which are located on one or more adjoining 
blocks of a city, consuming over a given amount of water for purely manufacturing 
purposes. The same ordinance provided a general rate for manufacturing purposes 
of one and one-fourth cents per gallon. Held, such a fixing of rate was not a vio
lation of the constitutional provision that taxes shall be uniform upon the same 
class of subjects; a water rate not being a tax, but a charge for service. 

In Ladd vs. Boston, 170 Mass. 332, the court say on page 335: 

"Considerable discretion in determining the methods of fixing rates 
is necessarily given by the statute to the water commissioner. Money must 
be obtained from water takers to reimburse the city wholly or in part for 
the expense of furnishing water. An equitable determination of the price 
to be paid for supplying water does not look alone to the quantity used by 
each water taker. The nature of the use and the benefit obtained from it, 
the number of persons who want it for such use, and the effect of a cer
tain method of determining prices upon the revenues to be obtained by the 
city and upon the interests of property holders, are all to be considered. 
Under any general and uniform system other than measuring the water 
some will pay more per gallon than others." 

In Souther vs. Gloucester, 187 Mass. 552, the syllabus is as follows: 

"In fixing the amount of water rates to be charged in a particular lo
cality other things may be considered besides the amount of water used, 
and it may be reasonable and lawful to charge the inhabitants of an out
lying section of a city as much for the water they use in only a part of the 
year as the inhabitants of the heart of the city are charged for the water 
used by them during the whole year." Citing with approval Ladd v. 
Boston. 

There are a great many cases which have been decided by the various courts 
in regard to whether or not a certain building came within a certain classification 
on which the water rent was different from that in another classification. In none 
of such cases, however, was the question raised as to whether or not water could 
be classified in other than quantity used, the right to classification apparently having 
been conceded by all parties. Such cases are the following: 

Cromwell vs. Stephens, 2 Daly (N. Y.) 15; 
Berends vs. Bellevue \V. & F. G. Co., 119 Ky. 8; 
U. S. vs. American Water Works Co., 37 Fed. 747; 
Wilson vs. Tallahassee W. W. Co., 47 Fla. 351; 
Birmingham W. W. Co. vs. Truss, 135 Ala. 530. 

As to whether or not certain consumers can be required to pay a flat rate in 
advance while other consumers are required to pay a meter rate at the end of the 
month see Ramsey vs. Columbus, 12 0. D. (N. P.) 725. 

I am not unmindful of the cases of Bailey vs. Lafayette Gas Fuel Co., 193 Pa. 
St. 175, and Richmond Natural Gas Co. vs. Glawson, 155 Ind. 659, to the effect 
that a gas company could not charge one price for the use of gas for lighting and 
another for heat in the same premises. 
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I would also call particular attention to the case of Fretz vs. Edmond, et al., 
168 Pac. 800 (Okla.), wherein the court held in the second and third branches of 
the syllabus as follows: 

"2. Municipal corporations in operating a water plant exercise busi
ness and administrative functions, rather than those strictly governmental 
in their nature, and in the exercise of such functions are governed largely 
by the same rules applicable to all individuals or private corporations en
gaged in the same business. 

3. Municipal corporations operating water plants are not required to 
give absolute equality of service or rates, but are only required not to act 
arbitrarily in exercising discretion vested in them in such matters, and not 
to maintain a discrimination between patrons which is essentially un
just." 

The court in its opinion in the above case cites several cases from other states 
which bear out the decision. · 

It is true that the law on this subject has undergone a decided change from 
the time when the first principles were worked out by the courts to the present 
time. There was at one time a doctrine that no individual could complain of dis
crimination per se, but only as evidence of the unreasonableness of the charge ex
acted for the service furnished to him. 

As put by Professor Bruce Wyman, in his work on Public Service Corpora
tions, volume II, section 1281 : 

"It must be plain to all who have followed the course of events with the 
least attention that there has been distinct evolution in the law governing 
public employment during the last twenty-five years. The rule against dis
crimination is the most recent development in the definition of public 
duty. A comparatively few years ago it was held that if a public service 
company served all at reasonable rates it performed its obligation, but 
modern industrial conditions require the further law that it shall serve all 
with equality." 

Again, in section 1288, the same author, after quoting numerous earlier cases, 
some of them quite recent in date, uses the following language, which is especially 
interesting to us in the present connection: 

"It is not surprising that the distinction just discussed has fallen into 
disrepute. \Vhether the complainant is charged more than the regular rates 
which others are called upon to pay, or whether he is compelled to pay the 
regular rates while others are given reductions, there is the same inequality 
in treatment and the same disadvantage in business. That this distinction 
is ignored in modern times is shown in several recent years in many cases, 
but in none is it better set forth than in a water rate case where the com
plaint made by certain takers was that certain others were getting much 
lower rates. The company explained that these others had threatened to 
start a rival water company and that these concessions had been necessary 
to ward off this project; but the North Carolina court held this no justifica
tion. (Citing Griffin vs. Goldsboro Water Co., 122 N. C. 206, 30 S. E. 319, 
41 L. R. A. 240 (1898). Mr. Justice Clark wrote a striking opinion well 
worth full quotation to show the modern way of looking at the wrong of 
discrimination: 'The acceptance by a water company of its franchise 
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carries with it the duty of supplying all persons along the lines of its 
mains, without discrimination, with the commodity which it was organ
ized to furnish. All persons are entitled to have the same service on equal 
terms and at uniform rates. If this were not so, * * * the business 
interests and the domestic comfort of every man would be at their mercy. 
They could kill the business of one and make alive that of another and in
stead of being a public agency created to promote the public comfort and 
welfare these corporations would be the masters of the cities they were 
established to serve * * * The law will not and cannot tolerate dis
crimination in the charges of these quasi-public corporations. There must 
be equality of rights to all and special privileges to none, * * *.'" 

Proceeding, he states in section 1290 that : 

"By the better view, it is submitted, the common law today forbids all 
discrimination between two applicants who ask the same ~ervice. This is 
the modern view reached after some bitter experiences with the results of 
discriminations by the railroads in disturbing the normal industrial order, 
in suppressing competition and fostering monopoly. * * *" 

(Citing, inter alia, the comparatively early Ohio cases of Scofield vs. 
Railroad Co., 43 0. S. 571; State vs. Railway Co., 47 0. S. 130; Brundred 
vs. Rice, 49 0. S. 640; Railroad Co. vs. Coal Co., 61 0. S. 242; and Rail
road Co. vs. Bowling Green, 57 0. S. 336. In fact it is quite apparent that 
Ohio is a pioneer in the judicial condemnation of the railroad rebate with
out the aid of statutes.) 

From the first of these Ohio cases the following quotation is made by Pro
fessor Wyman (Sec. 1291) : 

"The principle is opposed to a sound public policy. It would build and 
foster monopolies, add largely to the accumulated power of capital and 
money, and drive out all enterprise not backed by overshadowing wealth. 
\Vith the doctrine as contended for by the defendant, recognized and en
forced by the courts, what will prevent the great grain interests of the 
northwest, or the coal and iron interests of Pennsylvania, or any of the 
great commercial interests of the country, bound together by the power 
and influence of aggregate wealth, and in league with the railroads of the 
land, driving to the wall all private enterprises struggling for existence, and 
with an iron hand thrusting back all but themselves?" 

It might seem from the cases which I have quoted in the earlier part of this 
opinion that the right to service without discrimination is one which is limited to 
the members o.f a given class, so that those of one class cannot complain of dif
ferences in the charges for service existing as between that natural class and an
other natural class, but only of discriminations between members of the same class. 
Professor Wyman says on this point, however, that (Sees. 1299-1300): 

"As has been seen what forced the development of the Jaw against dis
crimination was the necessity of preventing discrimination between shippers 
who were competitors in business. This has already been seen from the 
language of many of the judges whose opinions have been quoted; but few 
of these judges limited the operation of this rule against discrimination to 
those cases in which the discrimination was between competitors, for a!-
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most all of them relied upon the legal argument that the common right 
uf all involved the duty to give equal rates to all. * * * 

It should therefore be appreciated that the rule against disc-rimination 
has outgrown its original occasion to protect those in competition and be
come a universal rule to protect all who are being sened. * * * Home
holders are not competitors and yet they must have water, for example. 
at equal rates." 
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This admirable statement of the general law on the subject of discrimination 
and its history leads me to accept with some reservation the seemingly broad lan
guage which I have quoted from some of the cases. It must be admitted, however, 
that now discrimination is illegal, hut that within the purview of the principle as I 
have already quoted it, in the language of Professor \\'yman, it is only when two 
customers have asked the same service under the same conditions and different 
charges have been exacted that discrimination exists. \Vhether or not discrimina
tion is illegal, therefore, depends upon whether service conditions are substantially 
identical. 

In chapter XXXVIII of his work, Professor \Vyman deals with this problem, 
and in the course of that chapter considers some of the cases from which I have 
quoted. He also deals with justifiable differences not amounting to illegal discrim
ination in chapter XXXIX, classifying them unrler the fol!owing headings: 

Actual Differences in Total Costs; 
Service in More Convenient Units; 
Facilities Furnished by Customers; 
Independent ConsideratioH for Reductions. 

I do not find it necessary to discuss this particular topic because the facts upon 
which you request my opinion present a question somewhat narrower than that 
which you base upon them. You have asked me whether the director of public 
service may fix special rates for institutions of a certain nature, but the facts arc 
that the service director has fixed special rates for public schools, hospitals and li
brary. I shall limit by conclusion to the precise facts thus disclosed. 

In section 1303 et seq. of Professor Wyman's work above cited he uses the 
following language : 

"Sec. 1303. The argument has been made in several cases, most of 
them early cases, that it could not be contrary to law for the carrier to 
make occasional concessions in particular cases, as no harm of any con
siderable sort would be done to others by the granting of such special 
favors. The example usually given of such occasional favors is that the 
railroad might carry for charity in particular instances. If this be so, it 
must according to modern ideas be suhject to the most strict limitations; 
and if this exception remains in modern common law it can only be with 
the qualification expressed by Chief Justice Doe in one of his great cases 
O.IcDuffee vs. Portland & R. R. R., 52 N. H. 430, 13 Am. Rep. 72-1873): 
'This question may be made unnecessarily difficult by an indefiniteness, con
fusion and obscurity of ideas that may arise when the public duty of a 
common carrier, and the correlative common right to his reasonable serv
ice for a reasonable price, are not clearly and broadly distinguished from 
a matter of private charity. If A receives, as a charity, transportation 
service without price, or for less than a reasonable price, from B, who is a 
common carrier, A does not receive it as his enjoyment cf the common 
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right; B does not give it as a performance of his public duty; C, who is re
quired to pay a reasonable price for a reasonable service, is not injured; 
and the public, supplied with reasonable facilities and accommodations on 
reasonable terms, cannot complain that B is violating his public duty. There 
is, in such a case, no discrimination, reasonable or unreasonable, in that rea
sonable service for a reasonable price which is the common right. A per
son who is a common carrier may devote to the needy, in any necessary 
form of relief, all the reasonable profits of his business. He has the same 
right that anyone else has to give money or goods or transportation to the 
poor. But it is neither his legal duty to be charitable at his own expense, 
nor his legal right to be charitable at the expense of those whose servant 
he is.'" 

"Sec. 1304. It is generally said that special reductions or even free 
service may be given a government, of whatever grade it may be, without 
its being considered undue preference or illegal discrimination. Thus the 
supreme court of the United States has squarely said (citing Interstate 
Comm. Comm. vs. Baltimore & 0. R. R. Co., 145 U. S. 163, 36 L. ed. 699, 
12 Supt. Ct. 844-1892) that as a common law matter regardlt~ss of whether 
the exception was specifically made in the legislation the property of United 
States, state, county or municipal governments might be transported on 
more favorable terms than for other parties without its being illegal dis-
crimination. It is certainly true that a municipal government operating its 
own plant may serve its own departments without making charges against 
itself without any taxpayers having any complaint. It is, moreover, well 
established that in granting any legal privileges to a public service company, 
if the franchise conferred be no more than incorporation itself, the grant
ing government, of whatever grade it may be, may stipulate for free serv
ice for its own public purposes. And it may also be provided that certain 
public employes shall have transportation at special rates. It should be 
noted, however, that there is often special legislation forbidding public 
officers to accept free transportation." 

"Sec. 1305. The suggestion is made in several cases that general re
ductions may be made to further certain policies, provided that the public 
interests are thereby promoted. It is urged that such concessions if per
mitted will turn out for the best interests of all concerned in the end. The 
weight of this line of argument may be judged by the following abstract 
of part of the opinion of Judge Baxter in Hays vs. Pennsylvania Company 
(12 Fed. 309-1882). He said in effect that it is only when the discrimina
tion inures to the undue advantage of one man, in consequence of some in
justice inflicted on another, that the law intervenes for the protection of the 
latter. Harmless discrimination such as a concession to a general class 
might be indulged in. For instance, he said that the carrying of supplies 
at nominal rates to communities scourged by disease or rendered destitute 
by floods or other casualty would not entitle other communities to have 
their supplies carried at the same rate. Furthermore it is the custom as he 
pointed out for railroad companies to carry fertilizers and machinery for 
mining and manufacturing purposes to be employed along the lines of their 
respective roads to develop the country and stimulate productions, as a 
means of insuring a permanent increase of their business at lower rates 
than are charged on other classes of freight; and such discrimination while 
it tends to advance the interest of all worked no injustice, he thought, to 
anyone." 

"Sec. 1306. It should be noted, however, here as throughout this whole 
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discussion, that there is no common law obligation resting upon the com
pany to give concessions of any kind from the rates others pay for the 
same service. This makes one doubtful of the legal character of these 
exceptions; for were there imperative reasons dictating such exceptions a 
company could not refuse to make them in any case. But it is well agreed 
that the company need not make any such concessions. It may even re
fuse to the United States government a party rate ticket for soldiers which 
it usually sells to other managers of travelers in groups, as one extreme 
case holds. (Citing United States vs. Chicago & N. W. R. R., 127 Fed. 
785-1904.) Moreover it may discriminate in granting its favors, which is 
proof positive that this is no part of its legal obligation. Thus a particular 
minister of the gospel whom a carrier refused to carry for the customary 
reduced fare charged such persons has no right of action against the car
rier because of the discrimination. (Citing Illinois C. R. Co. vs. Dunnigan 
(Miss.) 50 So. 443, 24 L. R. A. (N. S.) 503-1909.) The most that these 
exceptions amount to, therefore, is that there is a sufficient public policy 
in them to justify the proprietors of a public business in extending these 
special favors." 
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The text here is amply supported by the authorities cited which I need not 
go into. 

It is my opinion that the director of public service has the right to discriminate 
in rates in favor of institutions of the character mentioned, all of which I assume 
to be of a public or semi-public and charitable nature. I may say, however, that 
if the reduced rate for hospitals is granted to such hospitals as are operated for 
profit I do not think that it can be justified to that extent, and limit my conclusion 
accordingly. I take it for granted that the library which is mentioned is a public 
one, at least in the sense that it is not operated for profit. 

Returning to the first principle upon which my opinion has proceeded, I may 
say that the director's right to extend such favors to public or charitable institu
tions is based upon the breadth of the managerial powers reposed in him by the 
statute. \Verc he not made practically the operator of a public utility in the busi
ness sense, he would not have this power, unless expressly granted. However, 
though the municipality is the owner of the utility which it operates through him, 
he does not conduct in Its behalf a governmental enterprise, and under the broad 
statutes which exist on the subject I am satisfied that the quotation which I have 
made from Dillon on Municipal Corporations, in so far as it states that the powers 
and duties of a municipality are the same as those of a private water company, is 
applicable. 

In this connection see Butler vs. Karb, 96 0. S. 472, the syllabus of which is as 
follows: 

"1. Municipalities of the state are authorized to establish, maintain 
and operate lighting, power and heating plants and furnish the municipality 
and the inhabitants thereof light, power and heat. The powers thus con
ferred are proprietary in their character and in the management and opera
tion of such plant municipal officials are permitted wide discretion. Courts 
are without authority to interfere therewith upon complaint merely that 
the capacity of the plant is overtaxed and streets of the municipality are 
insufficiently lighted by reason of furnishing current to private consumers, 
and that the rates charged for current are inadequate to meet the cost of 
production and transmission thereof. 

"2. But where the council of any such municipality fails to adopt and 
use a system or schedule of rates for current furnished private consumers 
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as contemplated by section 3616, General Code, but leaves the matter of 
rates to the administrative officers of the municipality, who arbitrarily fix 
and determine the rates in each case, and in so doing unjustly discriminate 
between citizens in the matter of rates and service, such action constitutes 
an abuse of corporate power which may be restrained by the court upon 
suit instituted by the city solicitor, or by a taxpayer if the city solicitor re
fuses upon written request to bring suit." 

I have thus far not considered the application of section 3963 of the General 
Code, which formed the basis of the opinion of the court in the case cited by you. 
It provides as follows: 

"Sec. 3963. No charge shall be made by the director of public service 
in cities, or by the board of trustees of public affairs in villages, for supply
ing water for extinguishing fires, cleaning fire apparatus, or for furnishing 
or supplying connections with fire hydrants, and keeping them in repair for 
fire department purposes, the cleaning of market houses, the use of any 
public building belonging to the corporation, or any hospital, asylum, or 
other charitable institutions, devoted to the relief of the poor, aged, infirm, 
or destitute persons, or orphan or delinquent children, or for the use of 
public school buildings; but, in any case where the said school building, or 
buildings, are situated within a village or cities, and the boundaries of the 
school district include territory not within the boundaries of the village or 
cities in which said building, or buildings, are located, then the directors 
of such school district shall pay the village or cities for the water fur
nished for said building or buildings." 

It is obvious that this section to some extent controls the powers which the 
director of public service would have were it not in existence. It prohibits him 
from making any charge for supplying water for "any hospital, asylum, or other 
charitable institutions, devoted to the relief of the poor, aged, infirm, or destitute 
persons, or orphan or delinquent children." It seems to me that the word "hos
pital" as used here is employed in a general sense indicative of any hospital oper
ated not for profit, and is not modified by the phrase "devoted to the relief of the 
poor, aged, infirm, or destitute persons, or orphan or delinquent children," because 
as a matter of fact there are few, if any, hospitals devoted, for example, to the 
relief of the aged or destitute, or orphan or delinquent children. As I see it, there
fore, the director of public service is not entitled to make any charge whatsoever 
for water furnished to hospitals which are in point of fact charitable institutions, 
by which I mean that, whether they make a charge to those who are able to pay or 
not, they are not operated for profit. To this extent I would say that, in my 
opinion, the rule inquired about is ineffectual; for as applied to charitable hos
pitals it is invalid because it exacts a charge where none can be exacted, while as 
applied to private hospitals operated for profit it is probably invalid as constituting 
an illegal discrimination. 

I have assumed that the library referred to is open to the public on equal terms 
and is not operated for profit. It is therefore not within any of the provisions of 
section 3963; while the decision of the court settles the point that the school build
ings in question are not within the terms of this section. The question now arises 
as to whether or not section 3963 is to be taken as a complete statement of the 
law with respect to discriminations by municipal waterworks in favor of public 
and charitable consumers. If it is, then it would follow that the director of public 
service has no power to make discriminations in favor of such consumers except 
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those which the statute directs him to make. But if the statute is not to be so 
construed then as to cases within the general class indicated by the foregoing dis
cussion, but not within the terms of section 3963, he has the general powers which 
I have referred to. 

Now, section 3963 says that the director of public service shall make no charge 
in certain cases. This department has on several occasions considered the ques
tion as to whether or not this section, which is in terms prohibitory, is exclusive. 
The last and most exhaustive of these opinions was given to the bureau on February 
13, 1918, No. 1008, and I refer you to it for a complete discussion of the questions 
involved. In that opinion I did not directly pass upon the question as to whether 
charitable institutions, other than those named in the section under discussion, could 
be furnished with free water, but did hold that free water could be furnished by 
the director of public service for municipal purposes not enumerated therein, and 
that the statute is not exclusive in this respect. Of course, as to school buildings 
there is a specific requirement in the statute that unless the district is entirely 
within the municipality the "'directors" thereof shall "pay the city for water fur-
nished." · 

However the statute be interpreted with respect to the furnishing of free water 
to institutions other than those enumerated, it does not follow that because the di
rector of public service may not furnish water free to such institutions he may not 
make a classification on grounds such as have been suggested, and include within 
the benefits of the lower rate institutions of the same general character not spe
cifically enumerated in section 3963. As to such institutions the implied provision 
of the law would be no more than that expressed as to school buildings situated 
within a city, the boundaries of the school district not being within the boundaries 
of the city, to wit, that "the directors of such school district shall pay the * * * 
city for the water furnished for said building or buildings." In other words, the 
law would be that something must be paid; but section 3963 stops short of say
ing that exactly the same rate shall be paid as is exacted of domestic or manufac
turing consumers. 

On the whole I am satisfied that the section is not exclusive in the sense in 
which I have employed that term, and that the director of public service has the 
power to create for the purpose of rate making a class which may be described as 
"charitable institutions not enumerated in section 3963 of the General Code." In 
fixing the rate he must, of course, exercise reasonable discretion. He cannot evade 
the implied and partly expressed requirement of section 3963 by furnishing water 
at a merely nominal charge; he must exact a substantial rate. But I cannot say as 
a matter of law, and without further facts, that a rate of thirty cents per one thou
sand cubic feet for public schools and library, while the prevailing rate to domestic 
constAmers is fifty-two and one-half cents, is either unjustly discriminatory as against 
domestic consumers or nominal and insubstantial as a charge. 

1265. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ALLEN COUNTY. 

CoLUMBUS, Omo, June 11, 1918. 

RoN. Cu:uoN CoWEN, State High-way Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your letter of June 3, 1918, in which you enclose for my 

approval final resolutions on the following improvements: 
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Lima-Ottawa road-!. c. H. No. 129, Sec. "H," Allen county, types 
A,B,C. 

Lima-Kenton road-I. C. H. No. 128, Sec. "A," Allen county, types 
A,B, C. 

I have carefully examined said resolutions, find them correct in form and 
legal and am therefore returning same to you with my approval endorsed thereon 
in accordance with section 1218 G. C. 

In passing I might suggest that the resolution on the improvement of the Lima
Kenton road, I. C. H. No. 128, Sec. "A" (type B), sets out that the preliminary 
application of the board was made to the state highway department on December 
30, 1918. This of course is a typographical error and I suggest that correction be 
made. 

1266. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF BOND ISSUE OF GRATIS VILLAGE SCHOOL DIS
TRICT, PREBLE COUNTY-$4,220.00. 

CoLUMBUS, OHIO, June 11, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Gratis village school district, Preble county, Ohio, in 
the sum of $4,220.00, for the purpose of extending the time of payment of 
indebtedness which from its limits of taxation said school district is unable 
to pay at maturity. 

GENTLEMEN :-The only transcript of the proceedings of the board of educa
tion of Gratis village school district, relating to said bond issue, which has been sub
mitted to me, is a letter directed to me by the clerk of the village, in which is set 
out a copy of the resolution of the board of education providing for said issue of 
bonds. This resolution, as set out in the letter of the clerk, is as follows: 

"Resolved, By the board of education of Gratis village school district, 
Preble county, Ohio, all the members elected thereto concurring, that it is 
deemed necessary by said board of education to extend the time of payment 
of an indebtedness which from its limits of taxation such Gratis village 
school district is unable to pay at maturity. 

Resolved further, That it is necessary, for the accomplishment of said 
purpose, to issue and sell the bonds of said district in the amount of four 
thousand two hundred and twenty dollars ($4,220.00), for the purpose of 
extending the time of payment of an indebtedness which from its limits of 
taxation such Gratis village school district, Preble county, Ohio, is unable 
to pay at maturity." 

This proposed issue of bonds is under the assumed authority of sections 5656 
and 5658 G. C. With respect to bond issues of this kind, section 5658 provides that 
no indebtedness of a school district shall be funded, refunded or extended unless 
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such indebtedness is first determined to be an existing, valid and binding obligation 
of such school district by a formal resolution of the board of education. It is ob
vious that the resolution of the board of education above quoted is fatally defec
tive in not making the finding required by the provisions of section 5658 G. C., 
above noted. 

The resolution providing for this bond issue is defective in the further addi
tional particulars : 

1. The same does not set out the amount and nature of the indebtedness to 
be refunded by the proposed issue of bonds, nor does it state the time when said 
indebtedness matures. 

2. Said resolution does not fix the denomination and maturities of bonds 
covering the proposed issue, nor the date that said bonds shall bear. 

3. The resolution does not provide the rate of interest to be borne by said 
bonds, nor when the same shall be payable. 

4. The purpose of said proposed issue is to pay an existing indebtedness, and 
in this view the transcript of the minutes relating to the adoption of this resolu
tion is defective in not showing affirmatively that said resolution was adopted on a 
yea and nay vote of the board. 

In addition to the defects above noted, the information furnished me with 
respect to the adoption of the above noted resolution is defective in not advising 
as to the character of the meeting of the board of education at which the resolu
tion was adopted. This defect is probably cured by the recital that all the mem
bers of the board of education concurred therein. Nevertheless, full information 
with respect to the character of the meeting at which the resolution was adopted 
is always required by this department, in passing upon the validity of the acts of a 
board of education or other deliberative body. 

The letter of the clerk advises that said issue of bonds was first offered to the 
"sinking fund" and rejected. I do not know from this expression whether the clerk 
intended to convey the information that said bonds had first been offered to the 
board of commissioners of the sinking fund of the village school district, or to 
the trustees of the sinking fund of the village. Full information with rf'~pect to 
this matter is likewise required. 

The transcript sent me is otherwise defective, in not setting out certain infor
mation always required in passing on bond issues of this kind, but inasmuch as a 
number of the defects in the proceedings, above noted are fatal to the validity of 
the bond issue, I do not deem it necessary to point out such further defects. 

I am of the opinion that this bond issue is invalid and that you should not 
purchase same. Very truly yours, 

1267. 

JosEPH McGHEE, 
Attorney-Genera[. 

ELECTRIC CARS-USE OF SEATS BY MOTOR1IE~ AND COXDUCTORS. 

Secti01~ 9007-1 G. C. makes it unlawful to operate an electric street car or in
terurban railroad car unless it is provided at all times during operation with seats 
for the motorman and conductor, but neither said section nor tlze law of which it is 
a part anywhere provides for rules and reg11lations as to the use of said seats. 

CoLUMBUS, OHIO, June 11, 1918. 

RoN. WALTER \V. BEcK, Prosecuting Attorney, Lisbo11, Ohio. 
DEAR Sm:-You have asked an official ruling in reference to certain provisions 
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of an act found in 107 0. L. 590, now known as section 9007-1 et seq. of the Gen
eral Code. The facts are as follows: 

A traction company operates interurban service between East Liverpool, 0., 
and Beaver, Pa., and between East Liverpool, 0., and Steubenville, 0., and city 
cars in East Liverpool, 0., Chester, Pa., \\' ellsville, 0., and Steubenville, 0. Claim 
is made that on these various routes there are several congested places. It appears 
further that the pay-enter system is in vogue and that the conductor on the car 
is required to open and close the safety doors to permit the passengers to get on 
and off. These cars, I understand, are equipped with seats for the motorman and 
conductor and question is raised regarding a regulation requiring the motorman 
not to use this seat· when operating his car through the congested districts and the 
conductor not to use said seat when opening and closing the safety doors. Claim is 
made that under the regulations of the company stool limits permit the motorman 
using his stool more than fifty per cent and the conductor about seventy per cent 
of the time when on duty. I understand this applies to the city cars and on the 
interurban lines the motorman and conductor are permitted to use stools about 
seventy per cent of the time. 

Section 9007-1 G. C. reads: 

"That it shall be unlawful to operate in Ohio any electric, street or in
terurban railroad car unless it be provided at all times during operation 
with seats for the motorman and conductor." 

Section 9007-2 G. C. reads: 

"A violation of section 1 hereof shall constitute a violation thereof by 
the president, general manager, general superintendent, or other officer in 
charge of operation, and shall be punishable by a fine of not less than 
fifty dollars nor more than one hundred dollars or by imprisonment for 
not less than ten nor more than thirty days for each offense. An offense· 
on any calendar day and as to any car shall be a separate and distinct of
fense from a violation on any other such day.'' 

These two sections constitute all the provisions of the act necessary to be 
considered under the facts stated. Section 9007-1 merely makes it unlawful to 
operate any electric, street or interurban railroad car unless it is provided at all 
times during operation with seats for the motorman and conductor. The act no
where attempts to provide for the use of said seats. The title of the act recites 
that it is "an act requiring persons, associations and corporations owning or oper
ating street or interurban electric railroad cars to provide for the well being of 
their employes." This is sought to be done by requiring that no car should be 
operated unless a seat for the motorman and conductor be provided. The act is 
wholly siient as to whether the employes are to have the right to use such seats 
during every moment of the time they are on duty, or whether the company is to 
make rules governing the times or places when such seats shall be used. I can 
well see that questions may arise as to the reasonableness of certain rules of the 
company made in reference to the u·se of the seats necessary to be provided under 
this law, but the language of the law gives no aid, nor would the construction of 
the language used in House Bill 144 aid, in solving such questions. The right to 
make a rule being conceded, the reasonableness or unreasonableness would depend 
upon the facts, and the absence of the particular facts, other than the general state-
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ment that there are congested districts on the lines, would preclude my gl\·mg an 
official opinion as to the reasonableness or unreasonableness of such regulation. 

This is a matter that should be worked out satisfactorily between the employer 
and employe, which I trust may be done. Very truly yours, 

1268. 

JOSEPH :\IcGHJ<E, 
Attome::,•-Gclleral. 

IKCREASE OF TAX LEVY BY SCHOOL DISTRICT-WHEX ELECTION 
:\IAY BE HELD. 

Wilen a board of education, acting ztllder section 5649-5 G. C., certifies to 
the deputy state supervisors a copy of resolution required llllder said section, the 
proposition shall be submitted to the electors of the school district at the N ovcmber 
election that occurs more than twenty da:ys after the adoption of such resolution 
as is provided in section 5649-5a G. C. 

CoLUMBt:s, OHio, June 11, 1918. 

HaN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 

DEAR SIR:-You have asked for an official opinion on the following: Kalida 
village school district, Putnam county, passed a resolution asking for a vote to in
crease the levy of taxes under section 5649-5 G. C. You state you advised the 
board that said election could not be held until the next November general or reg
ular election, under section 5649-5a G. C. 

I cannot understand the contention of the board. The language of the statute 
is so plain that he who runs may read, and I concur with the opinion that you 
have given the board. 

Section 5649-5 G. C. provides that certain officers and boards, including the 
board of education, may proceed under said section when the maximum tax rate 
is insufficient. 

Section 5649-5a G. C., the succeeding section, makes provision for the vote on 
such proposition and fixes, among other things, the time at which such vote shall 
be had. The language is as follows : 

"Sec. 5649-5a. Such proposition shall be submitted to the electors of 
such taxing district at the November election that occurs more than twenty 
days after the adoption of such resolution. * * *." 

So it is readily apparent that the November election occurring more than twenty 
days after the adoption of the resolution is the proper time at which to submit the 
proposition. Very truly yours, 

1269. 

JosEPH McGHEE, 
Attorney-Geueral. 

WORKl\IEK'S CO:\IPEXSATIOX LA\V-\VHEX WORK:\IAN DIES AFTER 
FILIKG NOTICE OF INJURY AXD APPLICATIOX FOR CO:\IPEXSA
TION WITH IXDUSTRIAL CO!U.IISSION, HIS RIGHT TO CO:\IPEN
SATION PASSES TO HIS PERSONAL REPRESE:t\TATIVE. 

When a regular employe of an employer pa::,•ing full premiums into the state 
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insurance fund sustains an injury in the course of and arisin,q out of his employ
mmt which results in his being permanently and totally disabled, and the said em
ploye files a first notice of injury and preliminary application for compensation with 
the industrial commission, but dies as the result of said inj1ery before his claim is 
passed on and allowed by the said commission, the right of said injured employe 
to receive compensation for said injury for the period from the date of said injury, 
less the first week, up to the date of death passes to his personal representative, 
and upon application of said personal represmtative said compensation should be 
awarded and paid to him. 

CoLUMBus, Omo, June 13, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your communication requesting my opinion on the fol

lowing: 

"In re: Claim No. 411616---Joseph Crawford, deceased. 

Joseph Crawford, while in the employ of the American Tool Works 
Company, of Cincinnati, Ohio, sustained an injury in the course and aris
ing out of his employment on the eighteenth day of December, 1917, from 
which injury death resulted on February 6, 1918. Medical and funeral ex
penses have been paid by the industrial commission out of the state insur
ance fund. The decedent left no dependents surviving him. 

Under this state of facts, the commission desires your opinion as to 
whether or not payment of compensation accruing between the date of in
jury and the date of death may be lawfully paid to the administrator of de
cedent's estate, who has made application therefor." 

In addition to the facts stated in your communication an examination of your 
file in regard to this claim discloses the fact that on January 14, 1918, the said Joseph 
Crawford filed with you a first notice of injury and preliminary application for 
compensation. It also appears from your file that as a result of the injury which 
the said Joseph Crawford sustained on December 18, 1917, he was totally and per
manently disabled from that time up until his death on February 6, 1918. 

Paragraph two of section 1465-68 General Code, being section 21 of the work
men's compensation act (103 0. L. 79), vests the general right in injured employes 
and the dependents of killed employes of private employers under the workmen's 
compensation act to receive compensation, medical expenses, etc., and reads: 

"Every employe mentioned in subdivision two of section fourteen 
hereof, who is injured, and the dependents of such as are killed in the 
course of employment, wheresoever such injury has occurred, provided the 
same was not purposely self-inflicted, on and after January 1, 1914, shall 
be entitled to receive, either directly from his employer as provided in sec
tion twenty-two hereof, or from the state insurance fund, such compensa
tion for loss sustained on account of such injury or death, and such med
ical, nurse and hospital services and medicines, and such amount of funeral 
expenses in case of death as is provided by sections thirty-two to forty in
clusive of the act." 

Section 1465-81 General Code, section 34 of the workmen's compensation act 
(103 0. L. 86), provides for the payment of compensation in the case of per
manent total disability, and reads, in part: 
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"In cases of permanent total disability, the award shall be sixty-six and 
two-thirds per cent of the average weekly wages, and shall continue until 
the death of such person so totally disabled, but not to exceed a maximum 
of twelve dollars per week and not less than a minimum of five dollars per 
week, unless the employe's average weekly wages are less than five dollars 
per week at the time of the injury, in which event he shall receive com
pensation in an amount equal to his average weekly wages. * * *" 
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It seems clear from the provisions of the foregoing section that an injured 
employe who has suffered a permanent total disability is entitled to receive the rate 
of compensation therein provided from the date of his injury, less the first week 
which is excepted by section 1465-78 G. C., up to the time of his death. 

Section 1465-82 General Code, as amended in 107 0. L. 450, and as in effect at 
the time of the death of the said Joseph Crawford, provides for the payment of 
compensation when injury results in death within two years after the injury was 
sustained and reads, in part: 

"In case the injury causes death within the period of two years, the 
benefits shall be in the amount and to the persons following: 

1. If there be no dependents, the disbursements from the state insur
ance fund shall be limited to the expenses provided for in section forty
two hereof. 

2. If there are wholly dependent persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent of the average weekly 
wages, and to continue for the remainder of the period between the date 
of the death and eight years after the date of the injury and not to amount 
to more than a maximum of five thousand dollars, nor less than a minimum 
of two thousand dollars. 

3. If there are partly dependent persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent of the average weekly 
wages, and to continue for all or such portion of the period of eight years 
after the date of the injury, as the board in each case may determine, and 
not to amount to more than a maximum of five thousand dollars." 
• • * • • * • • • • • 
The only difference between section 1465-82 G. C. as amended in 107 Ohio Laws 

450, and the said section as enacted in 103 Ohio Laws 86, relates to the amount of 
compensation that is to be awarded in case of death and the length of the period 
during which same is paid, which are not material so far as the instant question is 
concerned. 

When sections 1465-81 and 1465-82 G. C. are read together, it is seen that an 
injured employe who has suffered a permanent total disability is entitled to com
pensation from the date of his injury, less the first week, up to the time of his 
death; then, in the event that he leaves wholly dependent persons, it is provided 
in subparagraph 2 of section 1465-82 that these wholly dependent persons are en
titled to receive compensation for the remainder of the period between the date of 
the death and eight years after the date of the injury. In other words, where an 
injury causes death within the period of two years and there are wholly dependent 
persons it was evidently intended by the legislature that compensation for a period 
of eight years should be allowed for said injury and death; the injured employe 
himself being entitled to compensation for whatever disability he suffered during 
the period between his injury and the date of his death and those persons who 
were wholly dependent upon him for support compensation for his death for the 
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balance of said eight year period. I feel convinced that in such a case there are 
two separate and distinct rights, one being the right of the injured employe him
self for compensation up to the date of his death, and the other being the right of 
those persons who were wholly dependent on him for support for compensation on 
account of his death. 

Nothing is stated expressly in the act about the disposition of any compensa
tion that might be due and unpaid to an injured employe at the time of his death 
-as to whether it should go to his dependents or to his personal representative. 
As has been noted heretofore, the compensation or benefits to the wholly dependent 
persons dates only from the time of the death of the injured employe. 

In so far as the present question is concerned section 1465-88 G. C., section 41 
of the act (103 0. L. 88), contains the only express limitations in regard to the 
payment or status of compensation, and reads : 

"Compensation before payment shall be exempt from all claims of 
creditors and from any attachment or execution, and shall be paid only to 
such employes or their dependents." 

Since this section provides that compensation shall be paid only to injured em
ployes or to the dependents of killed employes, it might be argued that it would not 
authorize the payment of compensation to the personal representative o£ an injured 
employe or the personal representative of a deceased dependent. However, in the 
case of State ex rei. Munding vs. Industrial Commission, 92 0. S. 434, at page 454, 
it was said in the opinion of the court in reference to the purpose of this part of 
the section : 

"The intent apparent and expressed throughout the act that compensa
tion is to be paid only to dependents, was not for the purpose of securing 
an abatement of unpaid compensation upon the death of a dependent. The 
purpose is to insure that compensation shall go intact to the injured em
ploye or his dependents without any shrinkage by passing through or into 
the hands of assigns, agents, attorneys, friends or relatives, it being com
mon knowledge that if a sum of money on its journey from the one from 
whom to the one to whom it is due passes through the hands of others it 
is inevitable that it suffer diminution, sometimes almost to the vanishing 
point." 

Hence, since it was considered by the supreme court that this section only pro
hibited an injured employe or the dependents of a killed employe from assigning 
his right to compensation, it was held in the Munding case, supra, that a personal 
representative of a deceased dependent of a killed employe could claim as assets 
of the estate of said deceased dependent any compensation which had been awarded 
said deceased dependent, but remained unpaid at the time of his said death. 

Of course, there is a difference between the facts in the instant case and the 
facts in the Munding case, supra, in that in the Munding case the award had been 
made by the industrial commission at the time of the death of said dependent, and 
the only thing that remained to be done was to pay same in accordance with the 
schedule of compensation provided in the workmen's compensation law. However, 
in the instant case there can be no controversy as to the amount that the said Joseph 
Crawford would have been entitled to at the time of his death, since it would be 
in accordance with the schedule fixed in section 1465-81 G. C. for the period, less 
the first week, from the date of the injury to the date of his death. Crawford 
had filed his first notice of injury and his preliminary application for said com-
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pensation, but same had never been passed upon by you. Still, I cannot see that 
the mere fact that you had not passed on his claim, when as a matter of fact the 
said injured employe was entitled to said compensation, would make any difference 
so far as his individual right was concerned. His right was to have compensation 
for the above mentioned period. If it had been possible for all the various steps 
to have been taken and everything completed on the date of his death, the said 
Joseph Crawford would have been awarded and would have received compensa
tion for the above mentioned period up to the date of his said death. 

There being no express provision in the workmen's compensation law itself as 
to the payment of any compensation due and unpaid to an injured employe at the 
time of his death, and there being no express or implied prohibition in the law so 
far as I have been able to ascertain against the payment of said compensation to 
the personal representative of a deceased workman, I see no reason why a claim 
for compensation due an injured employe at the time of his death, but unpaid, 
should not pass to his personal representative just the same as any other claim for 
money due and unpaid. 

It cannot be controverted that the said deceased employe Crawford was en
titled to a certain amount of money out of the state insurance fund by way of com
pensation for the injury that he sustained in the course of his employment. This 
right was given him under the workmen's compensation law on the theory he would 
receive same in lieu of the wages he lost by reason of his injury. If there had been 
a certain amount of wages due and unpaid at the time of his death unquestionably 
the right to collect and receive same would pass to his personal representative. 
Hence, it would seem that the same rule should apply in regard to compensation 
due and unpaid at the time of the death of a claimant. 

I, therefore, advise you that it is my opinion under the foregoing state of facts 
that the personal representative of the said Joseph Crawford is entitled to receive 
the compensation that was due him for the injury that he had sustained for the 
period from the date of said injury on December 18, 1917, less the first week, up 
to February 6, 1918. 

1270. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LIMITATION OF BOND ISSUE BY VILLAGE TO PAY ITS SHARE OF 
COST OF INTER-COUNTY HIGHWAY IMPROVEMENT-HOW AS
SESSMENTS MADE. 

When an inter-county highway improvement is constructed in or through a vil
lage with its consent, in the manner provided by section 1193-1 G. C. (107 0. L. 
123), and at the same width as that of the balance of the improvement, bonds issued 
by the village to pay its assumed share of the cost and expense of such improve
ment are charges against the tax duplicate of the taxable real and personal prop
erty in the village, and the village in issuing such bonds is limited by the provisions 
of the Longworth law (Sees. 3939 ct seq. G. C.). 

In such case where the improvement is initiated bJ,• an applicatioll for state aid 
made by the board of county commissioners, such board of county commissiOJzers 
is authori::ed to levy assessments to pay the share of the cost and expense of said 
improvement to be bome by the owners of benefited propertJ,•, ttpon tlze lots and 
lands abutting upon said improvement, whether the same be within or without such 
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village; or if the county commissioners have taken appropriate action to that end 
under the provisions of section 1214 G. C. (107 0. L. 129), they may levy assess
ments to pay the share of the cost and expense of such improvement to be borne 
by the owners of benefited property, upon lots and lands lying within one mile or 
one-half mile, as the case may be, of either side of said improvement, whether the 
real estate so assessed be within or without such village. 

CoLuMBUs, OHIO, JuNE 13, 1918. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-This department is in receipt of your favor of May 21, 1918, in 

which you ask opinion on the questions submitted as follows : 

"Referring to section 1193-1 of the General Code providing for the 
improvement of inter-county highways and main market routes within a 
village, I respectfully ask for your opinion on the following points in ques
tion: 

First: In establishing the amounts of the cost of the improvement, 
can the county commissioners collect that portion of the cost assumed by 
agreement by the council of the village without the vote of the people? 

Second: Can the county commissioners assess the property within one 
mile of each side of the improvement without the vote of the people?" 

Your questions, as I have been advised, have reference to the proposed Ashta
bula-Conneaut inter-county highway No. 2 improvement, through the village of 
North Kingsville, Ashtabula county. 

I am further advised that this improvement is one initiated by an application 
for state aid made by the board of county commissioners of Ashtabula county. On 
this consideration the statutory provisions applicable to your question are those of 
section 1193 G. C. and the sections enacted supplementary thereto (Sees. 1193-1 and 
1193-2, 107 0. L. 123-4), rather than the provisions of section 1231-3 G. C., which 
have primary, and I may say sole, application to cases where an inter-county high
way or main market road improvement is projected into or through a village by 
the state highway commissioner without the co-operation of county commissioners 
or township trustees. 

Again I am informed that the proposed improvement of this inter-county high
way through the village of North Kingsville is to be of the same width as that 
contemplated by the state highway commissioner and the county commissioners of 
Ashtabula county with respect to the balance of said proposed improvement, and 
this fact requires us to apply to the questions here presented the provisions of sec
tion 1193-1 G. C., rather than those of section 1193-2 G. C. which has immediate 
and sole application to cases where an inter-county highway or main market road 
improvement, initiated by application of county commissioners or township trus
tees, is constructed in or through a village at a width exceeding that contemplated 
by the proceedings for such improvement by the state highway commissioner and 
the county commissioners or township trustees. 

Section 1193 G. C. provides that each application for state aid in the construc
tion, improvement, maintenance or repair of inter-county highways or main market 
roads shall be accompanied by a properly certified resolution of the county com
missioners or township trustees, stating that the public interest demands the im
provement of the inter-county highway or main market roads therein described, 
which may include any portion of a highway in the limits of any village, when the 
same is a continuation of the proposed improvement, or it may cover any portion 
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of a highway in the limits of any village, when the same is a continuation of an 
inter-county highway or main market road already improved, and the consent of 
the village has been obtained, which consent shall be evidenced by proper legisla· 
tion of the council of said village entered upon its records. 

Section 1193-1, supra, provides as follows: 

"When, upon the application of county commiSSioners or township 
trustees and under the supervision of the state highway department, the 
improvement of an inter-county highway or main market road is extended 
into or through a village, or an improvement constituting an extension of 
an improved inter-county highway or main market road is constructed 
within a village, it shall not be necessary for the village to assume any 
part of the cost and expense of the proposed improvement. If no part of 
the cost and expense of the proposed improvement is assumed by the vil
lage, no action on the part of the village, other than the giving of its con
sent, shall be necessary; and in such event all other proceedings in connec
tion with said improvement, including the making of asse>sments, shall be 
conducted in the same manner as though the improvement was situated 
wholly without a village. The village may, however, by agreement of its 
council made with the county commissioners or township trustees, assume 
and agree to pay all or any part of the cost and expense of that part of 
the improvement within the village assumed in the first instance by the 
county commissioners or township trustees and to be paid by general taxa
tion. A village agreeing to pay any portion of the cost and expense of the 
improvement is hereby authorized to levy taxes upon all the taxable prop
erty of such village under the same conditions and restrictions imposed 
by Jaw in the case of taxes levied for the purpose of providing funds for 
the payment of the village's share of the cost of street improvement under 
the exclusive jurisdiction and control of the council of a village and is 
further authorized to sell its bonds in anticipation of the collection of 
such t;~xe~ nnder the same conditions and restrictions imposed by law in 
the sale of bonds for street improvements under the exclusive jurisdiction 
and control of the council of a village. The village shall pay to the county 
or township treasury, as the case may be, its proportion of the estimated 
cost and expense of said improvement as fixed in the agreement between 
the council and the county commissioners or township trustees, and after 
the completion of said work and the payment of the cost and expense 
thereof any balance of the funds contributed by said village shall be re
funded to it to be disposed of according to law. All special assessments 
shall be made by the county commissioners or township trustees upon whose 
application the improvement is constructed. This section shall apply where 
the council of a village does not desire to improve all or any part of said 
road within such village to a greater width than is contemplated by the 
proceedings for said improvement by the state highway commissioner and 
the county commissioners or township trustees ; and shall also apply to so 
much of said road as it was designed to improve by the state highway 
commissioner and county corpmissioners or township trustees in cases 
where the council of said village desires to improve all or any part of said 
road within such village to a greater width than is contemplated by the pro
ceedings of the state highway commissioner and county commissioners or 
township trustees." 

With respect to your first question, which I take it is whether this village may 
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provide for the share of the cost and expense of this improvement assumed by it 
without a vote of the electors, it will be noted that under the provisions of section 
1193-1 of the General Code, just quoted, if this village not only consents to the 
construction of the proposed improvement in or through the same, but also, as it 
may do, assumes and agrees to pay a part of the cost and expense of the improve
ment, it may sell bonds therefor in anticipation of the collection of taxes to be 
levied on all the taxable property of the village. 

I speak of the sale of bonds by the village, for practically this is the only way 
that it can raise the money to pay its assumed share of the cost and expense of the 
improvement. Under the provisions -of said section it will be noted that the 
authority of the village to sell bonds for this purpose is subject to the same condi
tions and restrictions imposed by law in the sale of bonds for street improvements 
under the exclusive jurisdiction and control of the village. It will be noted that 
the statute in terms speaks of the conditions and restrictions imposed by law in the 
"sale" of bonds for street improvements. The "conditions and restrictions" here 
mentioned have reference, I take it, to something other than the regulations pre
scribed by sections 3922 to 3924 inclusive, and section 1465-58, with respect to the 
sale of municipal bonds after their issue has been provided for. Such regulations 
would apply to a sale of bonds authorized by the section of the General Code here 
under consideration without any express mention therein and, as I view it, the con
ditions and restrictions mentioned in this section refer to the limitations as to 
amount applicable to the issue of bonds for street improvements under the ex
clusive jurisdiction and control of the village. The issue of bonds for street im
provement under the exclusive jurisdiction and control of a village as a municipal 
corporation is authorized by section 3821 G. C. and subsection 22 of section 3939 
G. C. 

Bonds issued by a municipal corporation under the authority of either or both 
of these statutory provisions, for the purpose therein mentioned, are subject to 
the limitations of the Longworth law, so called, which prescribes specific purposes 
for which bonds may be issued by a municipal corporation and provides for certain 
limitations on the amount of bonds that may be so issued. 

Smith vs. Village of Rockford, 4 N. P., n. s., 476; s. c. 4 N. P., n. s., 
513; 9 N. P., n. s., 465; City of Cleveland, etc., vs. City of ·Cleveland, et 
a!., 16 C. C., n. s., 471; 76 0. S., 594. 

It follows therefore that bonds issued by this village under authority of sec
tion 1193-1 G. C., to pay its assumed share of this improvement, will be subject 
to the limitations as to the amount prescribed by the Longworth law. I do not 
deem it necessary to discuss the provisions of this law, it being sufficient to say 
that the same are found in sections 3939 to 3954-1 inclusive of the General Code. 

Bonds may be issued by the village of North Kingsville for the purpose above 
indicated, without a vote of the electors, subject to the limitations as to amount 
prescribed by section 3940 G. C., as amended (107 0. L. 578), which provides that 
total indebtedness created in any one fiscal year by the council of a municipal cor
poration shall not exceed one-half of one per cent of the total value of the prop
erty in such municipal corporation as listed and assessed for taxation. 

Bonds issued by said village for this purpose, without a vote of the electors, 
will likewise be subject to the limitation prescribed by sections 3941 and 3954-1 
G. C., which provide that the "net indebtedness" (section 3949 G. C.) created or 
incurred by council in the issue of bonds, subject to the limitations of said law, 
shall not exceed two and one-half per cent of the total value of all property in 
the municipal corporation as listed and assessed for taxation. 
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It therefore follows that if said village desires to assume a portion of the cost 
and expemt! of said improvement, which will exceed the limitations above noted, 
and desires to issue its bonds therefor, the approval of the electors of the village 
must first be obtained as to the issue of such bonds in the manner provided by sec
tions 3942 to 3947 inclusive of the General Code, in which case bonds issued for 
the purpose will be subject only to the fi,·e per cent limitation prescribed by sec
tions 3948 and 3954-1 G. C. This, I believe, answers your first question. 

\Vith respect to your second question, it will be noted that whether this village 
assumes or agrees to pay any portion of the cost and expense of said improvement 
or not, the assessments to pay the share of the cost and expense of said improve
ment to be paid by the owners of benefited property to be assessed therefor are to 
be made by the county commissioners. Unless otherwise provided by appropriate 
action of the board of county commissioners, this share will be ten per cent of the 
cost and expense of the improvement, excepting therefrom the cost and expense 
of ·bridges and culverts, and the assessments therefor will be made upon the lands 
and lots abutting upon the improvement. However, section 1214 G. C., as amended 
(107 0. L. 129), provides that the county commissioners, by resolution adopted by 
unanimous vote, may increase the percentage of the cost and expense of the im
provement to be specially assessed, and may order that all or any part of the cost 
and expense of the improvement contributed by the county and the interested 
township or townships be assessed against the abutting property; and that the 
county commissioners, by resolution passed by unanimous vote, may make the 
assessment of ten per cent or more, as the case may be, of the cost and expense of 
the improvement against the real estate within one-half mile of either side of the 
improvement or against the real estate within one mile of either side of the 
improvement. 

Other than the provisions of section 1214 G. C., according to the individual 
owners of property assessed for the construction of an inter-county highway or 
main market road improvement, a right to a hearing with respect to their assess
ments, there is nothing in the provisions of the statutes relating to the construc
tion of improvements of this kind which gives the electors of the village in or 
through which such improvement is constructed under the authority of section 1193 
and section 1193-1 G. C., any voice in the matter of assessments made to pay the 
share of the owners of such benefited property in the cost and expense of the im
provement, whether such benefited properties or the owners thereof are wholly 
within or partly within and partly without the village in or through which such im
provement is extended. 

Assuming, therefore, that the county commissioners of Ashtabula county have 
taken or will take appropriate action under the authority of section 1214 G. C., 
assessing benefited property within one mile of either side of the improvement, 
such assessments can be made with respect to property both within and without 
the village without a vote of the electors thereof, and your second question is ac-
cordingly answered in the affirmative. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1271. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
PERRY AND LOGAN COUNTIES. 

COLUMBUS, OHIO, JUNE 13, 1918. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-1 am in receipt of your letter of June 6, 1918, enclosing, for my 

approval, final resolutions for the following named improvements : 

Bryan-Pioneer road-!. C. H. No. 306, Sec. "L," Williams county. 
Zanesville-New Lexington road-!. C. H. No. 350, Sec. "E-1,'' Perry 

county. 
Lima-Bellefontaine road-!. C. H. No. 130, Sec. "B," Logan county. 
Lima-Bellefontaine road-!. C. H. No. 130, Sec. "A-2," Logan county. 

I have carefully examined said resolutions, find the same correct in form and 
legal and am therefore returning them to you with my approval endorsed thereon 
in accordance with the provisions of section 1218 G. C. 

In passing I might suggest that the final resolution made by the commissioners 
of Perry county, for the improvement of the Zanesville-New Lexington road, I. 
C. H. No. 350, Sec. E-1, does not state the month nor the day of the month upon 
which the commissioners acted, but the certificate of the clerk of the board of 
county commissioners sets forth the fact that it was adopted on May 1, 1918. This 
I think cures the defect, which at any rate is not of vital importance. 

1272. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF LORAIN COUNTY-$17,500. 

CoLUMBUs, OHIO, JuNE 13, 1918. 

The Industrial Commissi01t of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Lorain county in the sum of $17,500, for the pur
pose of relocating and rebuilding Houghton bridge No. 145 over Charle
monte creek in Wellington township, on Medina-Norwalk Inter-County 
Highway No. 291. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Lorain county, relating to the above issue of bonds, and 
find said proceedings to be in conformity to the provisions of the General Code 
of Ohio relating to bond issues of this kind. I am therefore of the opinion that 
properly prepared bonds covering said issue will, when the same are executed and 
delivered, constitute valid and subsisting obligations of said county to be paid in 
accordance with the terms thereof. No bond form has been submitted as a part 
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of said transcript and I am therefore holding the transcript of the proceedings re
lating to this bond issue until such bond form is submitted and approved. 

1273. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
HIGHLAND COUNTY. 

CoLUMBUS, OHIO, June 14, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of 13th inst. enclosing for my ap

proval final resolutions (in duplicate) for the following named improvements: 

Highland county-Milford-Hillsboro road, r_ C. H. No. 9, Sec. "I." 
Highland county-Milford-Hillsboro road, I. C. H. No.9, Sec. "K." 

I have carefully examined said resolutions, find the same correct in form and 
legal, and am therefore returning them to you with my approval endorsed thereon. 

However, I wish to call your attention to what is apparently a typographical 
error in the resolution pertaining to I. C. H. No. 9, Sec. "I," wherein it is stated 
that the preliminary application of the board to the state highway department was 
made on November 5, 1918. 

1274. 

Very truly yours, 
JosEPH 'McGHEE, 

Attorney-General. 

APPROVAL OF LEASES OF WATER RIGHTS TO LANG MILLING CO., 
A. W. BAXTER, VILLAGE OF SPENCERVILLE, SIDNEY ELECTRIC 
COMPANY, CITY ICE DELIVERY COMPANY, THE PENNSYLVANIA 
IRON AND COAL CO., THE STAR BREWING CO., THE RABE MANU
FACTURING COMPANY, THE RICHARDSON PAPER COMPANY, 
RICKER BROS., THE TUCKER WOOD WORKS COMPANY, AND THE 
OHIO GAS & ELECTRIC COMPANY. 

CoLUMBus, OHIO, June 14, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :---,I have your letter of June 10, 1918, enclosing for my approval 

various leases of water rights (in triplicate) from the state to the following named 
persons and companies: 

George F. Lang Milling Company, Delphos, 0. 
A. W. Baxter, Ft. Loramie, 0. 
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Village of Spencerville, Board of Public Affairs. 
The Sidney Electric Company, Sidney, 0. 
The City Ice Delivery Company, Cincinnati, 0. 
The Penn Iron & Coal Co., Canal Dover, 0. 
The Star Brewing Company, Minster, 0. 
The Rabe Manufacturing Company, New Bremen, 0. 
The Richardson Paper Company, Lockland, 0. 
Ricker Bros., Delphos, 0. 
The Tucker Wood Works Company, Sidney, 0. 
The Ohio Gas & Electric Company, Middletown, 0. 

I have carefully examined these leases, find them correct in form and legal 
and therefore approve the same. I am forwarding them to the governor of Ohio 
for his consideration. 

In approving said leases, I am assuming they in no way interfere with the 
rights of the city of Akron as provided in section 14009 G. C. (107 0. L. 418). 

1275. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF LEASE OF CANAL LANDS TO BENJAMIN L. JOHNSON 
AND JOHN W. BUSH, OF PORTSMOUTH, OHIO. 

CoLUMBUS, 0Hro, June 14, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have examined the lease of canal lands made by you to Benjamin 

L. Johnson and John W. Bush, of Portsmouth, Ohio, for cottage site purposes, and 
find the same to be correct in form and legal. I am therefore forwarding it, with 
my approval endorsed thereon, to Hon. James M. Cox, governor, for his con
sideration. 

1276. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STREET IMPROVEMENTS-WHEN TWO CONTRACTS HAVE BEEN EN
TERED INTO WITH CONTRACTOR AND OVERPAYMENT MADE 
ON ONE MUNICIPALITY MAY DEDUCT AMOUNT OF OVERPAY
MENT FROM SECOXD CONTRACT. 

Where a municipality has entered into two certain contracts with a particular 
contractor for certain street improvements and one contract has been completed and 
the said contractor has been paid a certain amount in excess of what he is entitled 
to under the terms of the contract and the said municipal corporation has a riglzt 
to recover the amotmt of said overpayment in a proper action, and the second con-
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tract is in the course of being Performed and there is more than a sufficient amount 
due on the second contract to satisfy said overpayment to said contractor, HELD: 

That said municipal corporatio11 may deduct a sufficient amouJzt from the moneys 
due 011 said second contract to satisfy the overpayme11t that was made to the con
tractor on said first co11tract. 

CoLUMBus, OHIO, June 17, 1918. 

Bureau of Inspection and SupervisioJz of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of May 31, 1918, requesting my 
opinion on the following: 

"The city of 'A' has two street improvement contracts with John 
Smith, contractor. The final estimate has been paid on one contract 
while the other contract is not yet completed nor all payments made. It 
is discovered that the contractor has been paid more than he was right
fully entitled to on the completed contract. 

Question: Can the city officials legally withhold from his payments 
on the second contract an amount sufficient to aggregate the amount 
overpaid him on the contract for which he has been paid in full and 
erroneously too much?" 

You do not state in your communication the facts which show how it hap
pened that the contractor was paid more than he was legally entitled to on the 
first contract.· However, I am assuming that the overpayment on said contract 
was illegal and that the municipality is entitled to recover same in an action 
properly brought against the contractor for money had and received. This action, 
of course, would arise out of the implied contract of the contractor to repay to 
the municipality moneys that he had received illegally and to which the said mu
nicipal corporation was entitled. 

Sections 11319 and 11321 G. C. read: 

"Sec. 11319. A set-off is a cause of action existing in favor of a de
fendant against a plaintiff between whom a several judgment might be 
had in the action, and arising on contract or ascertained by the decision 
of a court. It can be pleaded only in an action founded on contract." 

"Sec. 11321. When cross-demands have existed between persons under 
such circumstances that if one had brought an action against the other 
a counterclaim or set-off could have been set up, neither can be deprived 
of the benefit thereof by assignment by the other, or by his death. The 
two demands must be deemed compensated so far as they equal each 
other." 

Section 5077 Revised Statutes, which provided substantially the same in 
effect as section 11321 G. C., in so far as the instant question is concerned, and 
section 5075 Revised Statutes, which gave the right ·of set-off and had sub
stantially the same effect as section 11319 G. C., were considered by the supreme 
court in the case of Bank vs. Brewing Co., 50 0. S. 151. Beginning at the bottom 
of page 157 it was said by the court: 

"The bank owed Schlegel on his deposit account, when he gave the 
Brewing Company his check, more than the amount for which it was 
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drawn; at the same time, Schlegel owed the bank on his note, a sum 
greater than the bank's indebtedness to him; these mutual debts existed 
between the parties in the same relation, were both past due, and each 
was founded on contract. Our statute secures the right of set-off to 
parties sustaining the relation of debtor and creditor, between whom 
there are such cross demands, and those existing between banks and 
their customers are not excepted from its operation; so that, if Schlegel, 
when the check was drawn, had brought an action on his claim against 
the bank, the latter could have set off against it the debt which Schlegel 
owed the bank. And it is clear the right of set-off was not defeated 
or impaired by the check, even if it be treated as an assignment. The 
statute plainly protects the right of set-off, when it existed between the 
parties, notwithstanding the assignment, by either, of his demand. Its lan
guage is, 'when cross demands have existed between persons, under such 
circumstances that if one had brought an action against the other a 
counter claim or set-off could have been set up, neither can be deprived 
of the benefit thereof by assignment by the other, but the two demands 
must be deemed compensated, so far as they equal each other.' Revised 
·Statutes section 5077. By force of the statute, the indebtedness of the 
bank to Schlegel was paid by a corresponding amount of the indebted
ness of Schlegel to the bank; and crediting Schlegel's note with the 
amount due on his deposit account, as was done by the bank, was but 
giving effect to the provisions of the statute." 

In so far as their legal effect is concerned we have present the same facts 
in substance as those in the above mentioned case. The municipality has the 
right to recover from the contractor the amount of money he has received im
properly on his first contract and the contractor upon his performance of the 
second contract has the right to demand from said corporation the amount that 
is due him under said last mentioned contract. The amounts of these respective 
obligations are apparent, of course, from the facts which are not stated by you 
as to the amount of money that is or was due the contractor on each contract 
and the amounts that have been paid. 

Following the holding and reasoning of the aforesaid case and the provisions 
of the above mentioned sections of the General Code in reference to cross-de
mands, I advise you that the officials of the city you have reference to in your 
communication may legally withhold a sufficient part of the money due on a 
contract entered into with the particular contractor to satisfy an illegal payment 
which has been made to the same contractor on another contract and which said 
overpayment on said last mentioned contract could have been recovered by said 
municipality in a proper action. Very truly yours, 

1277. 

JosEPH McGHEE, 
Attorney General. 

APPROVAL OF ARTICLES OF INCORPORATION OF THE FLORISTS 
AND GARDENERS INSURANCE ASSOCIATION. 

CoLUMBUS, OHIO, June 17, 1918. 

HoN. WILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have carefully examined the corrected articles of incorporation 
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of The Florists and Gardeners Insurance Association and find same to be in sub
stantial conformity to the provisions of sections 9593 et seq. of the General Code 
and not in conflict with the constitution and laws of the state of Ohio or of the 
United States and the same are accordingly hereby approved. 

I am returning to you check for $25.00 submitted with your letter. 

1278. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 

ROADS AND HIGHWAYS-VERDICT-IN CASES INVOLVING THE AS
SESSMENT OF COMPENSATION AND DAMAGES AND IN THE 
MATTER OF EST ABLIHING A ROAD. 

CoLUMBUS, OHIO, June 17, 1918. 

HoN. A. C. McDouGAL, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SIR :-I have your communication of May 29, 1918, which reads as 

follows: 

"I would be pleased to have an opinion on the question as to whether 
or not a three-fourths jury can return a verdict on an appeal on a road 
case from the county commissioners either as to compensation and damages 
or as to the establishment?" 

It is my understanding, from your communication, that you are making in
quiry in reference to a case which might arise under section 6891 G. C., which 
reads as follows : 

"Sec. 6891. Any person, firm or corporation interested therein, may 
appeal from the final order or judgment of the county commissioners 
made in the proceeding and entered upon their journal determining either 
of the following matters : 

1. The compensation for land appropriated. 
2. The damages claimed to property affected by the improvement. 
3. The order establishing the proposed improvement. 
4. The order dismissing or refusing to grant the prayer of the petition 

for the proposed improvement." 

The section which bears more particularly upon the matter about which 
you inquire is section 6894-6 G. C., the latter part of which reads as follows: 

"The rules of law and procedure governing civil cases in the common 
pleas court shall apply to the trial of the cause in the probate court." 

This will make it necessary for us to examine into the question as to what 
is the rule of law in the common pleas court which governs civil cases in refer
ence to whether the jury must be unanimous in rendering an opinion in civil 
cases, or whether three-fourths of the jury concurring may render a valid verdict. 
The provisions pertaining to this question are found in section 11455 G. C., which 
reads as follows: 
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"In all civil actions a jury shall render a verdict upon the concurrence 
of three-fourths or more of their number. The verdict shall be in writing 
and signed by each of such jurors concurring therein, and they must then 
be conducted into court, where their names shall be called by the clerk, 
and the verdict handed to the clerk by the foreman. The clerk must then 
read the verdict to the jury and make inquiry if it is the .verdict of 
three-fourths or more of their number." 

I am of the opinion that the provisions of this section apply to the particular 
case you have in mind. 

Hence answering your question specifically, it is my view that if three-fourths 
of a jury concur in a case involving the assessment of compensation and dam
ages for lands taken in road cases, a verdict can be rendered by the jury. I 
think the same principle would apply in establishing a road, and if three-fourths of 
a jury concur, a verdict can also be rendered upon this proposition. 

1279. 

Very truly yours, 
JosEPH McGHEE, 

Attorney General. 

TAXES AND TAXATION-FAIR GROUNDS WHEN EXEMPT. 

Real estate used for the purpose of holding agriwltural fairs conducted b:J. 
county or so-called "independent" agricultural societies, organized not for profit 
and complying with the provisions of sections 9880 et seq. General Code, is exempt 
from taxation, whether the title to such lands is in the society or in the county. 

CoLUMBUS, 0Hro, June 17, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of June 6th, requesting 

my opinion, as follows: 

"Is the real estate, the fee of which is in the name of an agricultural 
society organized under sections 9880-9880-1 G. C., and complying with 
sections 9881, 9882 and 9883, liable for taxation? 

If the fee of the real estate is in the name of the county of such 
society, is it liable for taxation? 

We fail to find any law exempting the real property of agricultural 
societies, and the only opinions, by a former attorney general, do not seem 
to cite any law for exempting this property, although it is not generally 
taxed. \Ve refer to opinions of Attorney-General J. A. Kohler, Feb
ruary 9, 1886, Volume 3, 1883-1888, page 813, and on page 998 of the same 
volume." 

Of course, in case of doubt considerable, if not controlling, weight should be 
given to the administrative rulings and practices with respect to a question of this 
kind; especially where the conditions giving rise to the question have existed for 
a long time and the practice has been uniform. On the other hand, where the 
law is clear it cannot yield to any such practice, however uniform. 

The following language of Spear, J., in Lee vs. Sturges, 46 0. S. 153-176, is 
pertinent here : 
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''The omiSSion of the taxing officers of the state in pre\·ious years to 
assess this property cannot control the duty imposed by law upon their 
successors or the legal construction of a statute under which its exemp
tion is claimed. Vicksburg Railroad Co. vs. Dennis, 116 U. S. 665. If 
it could, the consequence would be the lodging in their hands of the very 
power of exemption which the general assembly alone can validly wield, 
and that under the limitations of the constitution. Xor can laches be 
imputed to the state. * * * The extent of the claim for 'uniform con
struction' seems to be that in case of ·doubt as to proper construction, 
the construction by state and county officers should prevail. This has 
been at large argued and considered. * * * 

Our conclusion is that there is not such doubt present as will make 
this claimed 'uniform construction' available as against the claim for 
taxes here made. * * *" 

R29 

It will not do, therefore, to dispose of the qt;estions submitted by you upon 
the short ground that the general or uniform practice has been to regard either 
or both of the classes of property inquired about by you as exempt from taxation. 
The inappropriateness of doing so in this case becomes peculiarly apparent when 
the ruling of this office to which you have called attention is examined in its 
historical setting. 

The second of the two opinions of Attorney-General Kohler cited by you is, 
so far as it relates to the question under consideration, in full as follows: 

"Last winter the question as to the exemption of the grounds of an ag
ricultural society from taxation was submitted to me, and after consulting 
with the auditor of state I gave an opinion that, under section 2732, 
such grounds were exempted from being taxed. 

The circuit court of Brown county has recently held, in an action 
against an agricultural society for damages received by a person on the 
fair grounds, that the society was not liable for the reason that it was 
not organized for profit, but was, in its nature, a public institution for 
public purposes. I must admit that it is a very close question and very 
many emiucul lawyer, take Lhc pusitiun that the property is taxaule and 
does not come within the legal exemptions of subdivision 8 of section 2732. 

The question can easily be put to the test of a judicial decision if 
the auditor will place upon the duplicate the name of the society, which 
will then ask for an injunction restraining the tax. I wish it could be done. 
I am advised that, as a rule, agricultural societies in this state pay no taxes 
on their fair grounds." 

The Brown county case referred to by Attorney-General Kohler is evidently 
that of D111m vs. Agricultural Society, which about a year and a half after Ur. 
Kohler's opinion was rendered was decided by the supreme court, 46 0. S. 93. The 
judgment of the court was that the judgment below should be reversed, and its 
decision on the point of law involved was summarized in the syllabus as follows: 

"A county agricultural society, organized under the act of February 
28, 1846 (44 0. L. 70), and amendments thereto, which has constructed 
seats on its fair grounds for the use of its patrons, is liable, in its cor
porate capacity, to an action for damages, by a person who, while at-



830 OPINIONS 

tending a fair held by it, and rightfully occupying the seats, sustains an 
injury in consequence of its negligence in their construction." 

I quote the following from the opinion, per Williams, J,: 

"There is a class of public corporations, sometimes called civil corpora
tions, and som.etimes quasi corporations, that, by the well settled and gen
erally accepted adjudications of the courts, are not liable to a private action 
in damages, for negligence in the performance of their public duties. 

* * * 
Of this class, are counties, townships, school districts and the like. 

* * * Organizations of the kind referred to, are mere territorial and 
political divisions of the state, established exclusively for public purposes. 
* * * They are involuntary corporations * * * created by the state, 
without the solicitation, or even consent, of the people within their boun
daries. * * * 

This rule of exemption, however, extends no further than its rea
son, and therefore has no application to corporations called into being by 
the voluntary action of the individuals forming them, for their own ad
vantage, convenience or pleasure. * * * 

When, therefore, it is determined to which of these classes of cor
porations the defendant belongs, a decision of the case is reached. * * * 

From this summary of the statutes, it is apparent, that corporations 
formed under them, are not mere territorial or political divisions of the 
state; nor are they invested with any political or governmental functions, 
or made public agencies of the state, to assist in the conduct of its gov
ernment. * * * It is evident that societies organized under the statutes 
are the result of the voluntary association of the persons composing them, 
for purposes of their own. It is true, their purposes may be public, 
in the· sense that their establishment may conduce to the public welfar~, 
by promoting the agricultural and household manufacturing interests of 
the county; but in the sense that they are designed for the accomplish
ment of some public good, all private corporations are for a public 
purpose. * * * 

It is evident that the defendant has, or may have, a corporate fund. 

* * * 
The income may * * * exceed the expenditure, and hence, not 

only may a corporate fund be acquired, but it may be distributed among 
the members, or held for other disposition, at the pleasure of the society, 
and the corporation may thus become one of pecuniary profit, with the 
control and management of property, real and personal; and we see no 
reason why, for private injuries, caused by the improper management of 
its corporate property, it should not be held to the same general liability, 
as natural persons who own and manage the same kind of property." 

I might stop here for the purposes of at least one of your questions, but I 
do not feel that I ought to do so because, in my opinion, the reasoning of Judge 
Williams in this case will not bear close scrutiny. The first proposition he ad
vances is that liability for negligence exists unless the corporation be a public 
one. This, of course, is not true, and our own supreme court, adhering to the 
rule well settled in other jurisdictions, has since held that a private corporation not 
for profit engaged in the management of a charitable institution is exempt from 
such liability (Taylor vs. Hospital Assn., 85 0. S. 90). Judge Williams in his 
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opinion seems to have had this principle vaguely in mind, for he seeks to support 
his conclusion by the additional statement that because an agricultural society 
may have a corporate fund it may be converted into a corporation for pecuniary 
profit, distributing the fund periodically by way of dividends among its mem
bers. This statement is palpably erroneous. It does not follow that every cor
poration having assets and the capacity to reap income has the power to dis
tribute the assets among its members (Snyder vs. Chamber of Commerce, 53 0. S. 
1). Indeed the general statutes of this state declare that 

"If a corporation be organized for profit it must have a capital stock." 
* * * ('Sec. 8667 G. C.) 

and it is difficult to understand upon what basis the property of an agri
cultural society which is not authorized to have a capital stock could be distributed 
among its members, prior to dissolution at least. 

In fact, if agricultural societies are corporations for profit, the whole scheme 
of legislation involved in chapter 2, part second, title IX, division VI, would be 
unconstitutional, as numerous provisions of the related statutes authorize the 
levy of taxes in aid of the enterprise conducted by such societies, which, if the 
latter were organized for the profit of their members, would be a palpable violation 
of sections 4 and 6 of article VIII of the constitution. 

This question has heen raised and it was decided in Commissioners vs. Brown, 
1 N. P. n. s. 357, that county agricultural societies organized in the usual way 
are corporations not for profit, that is, without capacity to distribute dividends 
among their members; so that the provisions of law authorizing the state and 
the counties to contribute public revenues to their support are not unconstitutional. 

From these considerations it appears that whatever may be the fact as to the 
correctness of the decision in Dunn vs. Agricultural Society, it was based upon 
reasoning which cannot be supported. Had the court determined that county 
agricultural societies are liable for injuries resulting from the negligence of their 
officers and agents because, though organized not for profit they do not consti
tute such charitable institutions as are c,ntitled to the benefits of the rule laid 
down in Taylor vs. I-I ospital Assn., supra, the case would, for reasons which will 
hereafter appear, be of some service, but so far as I am able to ascertain this 
was not the ground of the decision in the case under consideration. 

I might add in this connection that in the opinion in Taylor vs. II ospital Assn., 
supra, Johnson,]., uses the following language respecting the Dunn case (page 102): 

"In Dunn vs. Agricttltural Society the fair grounds were kept and the 
fair conducted not as a thing free to the public; Judge Williams in declar
ing the judgment of the court says as to the rule of exemption from liabil
ity that 'it has no application to corporations called into being by the 
voluntary action of the individuals forming them for their ow1t advantage, 
convenience or pleasure.' " 

This is, of course, a satisfactory distinguishment of Dunn vs. Agricultural 
Society from Taylor vs. Hospital Assn.; but I do not think that it would be fair 
to say that the court in Taylor vs. II ospital Assn. meant to approve the correct
ness of Judge \Villiams' dictum that an agricultural society is formed for the 
advantage, convenience or pleasure of its organizers. 

What I have said so far has been directed to the point that neither Attorney
General Kohler's opinion, based upon the reversed decision of the circuit court of 
Brown county, on the one hand, nor on the other the decision of the supreme 
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court in the same case is of much weight in the determination of the question now 
presented. I am disposed therefore to ignore both of them in the further con
sideration of the question. I do not feel that it is necessary to quote article XII, 
section 2 of the constitution, which authorizes the general assembly to exempt 
property of certain classes from taxation. It is sufficient to state the obvious and 
now well recognized proposition that, with an exception which it is not necessary 
now to note, this provision of the constitution of its own force does not exempt 
anything from taxation; it is not self-executing; by which we mean, of course, 
that it is a mere grant of authority to the legislature. 

I turn, therefore, to the statutes relating to exemptions from taxation, with 
the remark that there is no exemption provision in the chapter relating to agri
cultural societies, as such, and find the following provisions which are worthy 
of consideration in this connection : 

"Sec. 5352. Buildings belonging to counties and used for holding 
courts, and for jails or county offices, with the ground, not exceeding ten 
acres in any county, on which such buildings are erected, shall be exempt 
from taxation." 

"Sec. 5353. Lands, houses and other buildings belonging to a county, 
township, city or village, used exclusively for the accommodation or 
support of the poor, or leased to the state or any political subdivision 
thereof for public purposes, and property belonging to institutions of 
public charity only, shall be exempt from taxation." 

"Sec. 5358. ,Stocks, or certificates of stock, in a corporation or rail
road company, owned by a county, township, city or village, the money 
to acquire which was originally raised by taxation upon such county, 
township, city or village, shall be exempt from taxation." 

"Sec. 5359. Funds raised and set apart for the purpose oi building 
monuments to the soldiers of this state, and monuments and monu
mental buildings, shall be exempt from taxation." 

"Sec. 5362. Real estate held or occupied by an association or cor
poration, organized or incorporated under the laws of this state, relative 
to soldiers' memorial associations, monumental building associations, or 
cemetery associations or corporations, which in the opinion of the trus
tees, directors or managers thereof, is necessary and proper to carry out 
the object intended for such association or corporation, shall be exempt 
from taxation." 

In the same connection see section 5356 General Code. It does not relate 
to counties, but provides as follows: 

"Sec. 5356. Market houses, public squares or other public grounds 
of a city, village or township, houses or halls used exclusively for public 
purposes or erected by taxation for such purposes, notwithstanding that 
parts thereof may be lawfully leased, shall be exempt from taxation." 

I call attention to the fact that there is nothing like the broad provisions of 
section 5356 just quoted in the statutes relative to the exemption of county property 
from taxation. The county is entitled to hold as exempt from taxation its court 
house, jail and county offices and the ground on which they are located not ex
ceeding ten acres in extent; its lands and buildings used exclusively for the 
accommodation and support of the poor, any stocks owned by it, and its funds 
set apart for the purpose of building monumental buildings. Children's homes 
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are exempted from taxation by section 5353-1 of the General Code, if not by 
section 5353 as :1hove quoted itself. ~Icmorial buildings and the lands on which 
they are situated are not exempted from taxation by any of the provisions which I 
have quoted nor hy any other provision which I can tind, unless they come 
under the heading of "institutions of public charity only," which will be herein
after discussed. The same remark applies to county and district tuberculosis 
hospitals and detention hospitals, unless these can be identitied with the lands 
and buildings "used exclusively for the accommodation or support of the poor." 
There is other county property, such as county parks, county experiment farms 
and the like, none of which is, so far as I am able to find, specifically exempted 
from taxation, though the legi:,lature has undoubted authority to make an ex
emption under article XII, section 2 of the constitution. 

\Vithout further comment, therefore, I arrive at the conclusion that the fact 
that the title to fair grounds or to buildings and improvements thereon may be 
in the county does not in any way affect the question of their exemption from 
taxation. 

Looking again at the statutes which I have quoted I call attention to the 
fact that specific provision is made for the exemption of the property of certain 
incorporated societies, such as monumental associations and the like, and no such 
specific provision is found for the exemption of the property of agricultural 
societies. This fact is not without its significance; but before I can reach a con
clusion on either of the questions submitted by you I must determine whether 
or not an agricultural society is "an institution of purely public charity" or, as 
the constitution and statutes now have it, "an institution of public charity only." 

As I have already stated, I do not think that this question is foreclosed by 
the decision in Dunn vs. Agricultural Society. The following cases deserve 
examination in this connection: 

C/n;e/and Library; Assn. vs. Pelton, 36 0. S. 253 (Syllabus): 
"1. A library association, incorporated under the laws of this state, 

whose objects and purposes are: 'The diffusion of useful knowledge, and 
the acquirement of the arts and sciences, by the establishment of a library 
of scientific and miscellaneous books for general circulation, and a reading 
room, lectures and cabinets;' open to all persons, without distinction, upon 
equal terms, and the income and revenues of which are devoted ex
clusively to such objects and purposes, is 'an institution of purely public 
charity,' within the meaning of the 6th clause of the act of :March 21, 
1864. S. & S. 761." 

The statement of facts in this case shows that the library association was 
organized under a law and articles of incorporation by virtue of which "any 
person, without distinction of color, sex or faith, can become a member, and 
* * * the annual fee is * * * one dollar * * *; that if a member with
draws more than one book at a time a further charge of ten cents per week is 
added; that its library and reading room are open to the members daily, and its 
natural history and historical collections are open free during two days a week 
to the public; the association has no stockholders, and no member or officer of 
the plaintiff has any pecuniary benefit from the plaintiff or is entitled to any." 

In the opinion, per Johnson, ]., the following language is used (p. 257): 

"The purposes of this association * * * are, * * * 'The dif
fusion of useful knowledge and the acquirement of the arts and sciences 

2i-Yol. I-A. G. 
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by the establishment of a library * * * and a reading room, lectures 
and cabinets.' 

It is open to all without distinction, and all its income is devoted ex
clusively to said purposes. 

That this association, in its objects and purposes, is 'an institution of 
purely public charity' * * * is, we think settled by the cases of Gerke 
vs. Purcell, 25' Ohio St. 229; Cincimzati College 'i!S. State, 19 Ohio 111; 
and Humphreys vs. Little Sisters of the Poor, 29 Ohio St. 201." 

The cases thus relied upon establish the following points: 
In Cincinnati College vs. State, the court had before it a statute exempting 

"all buildings belonging to scientific, literary or benevolent societies." The statute 
was passed in 1848, prior to the adoption of the constitution of 1851, and the 
case arose and was decided before that constitution was adopted. In the case 
the court really did not therefore have to construe the phrase "institutions of purely 
public charity;" but in Library Association vs. Pelton it was apparently assumed 
that the latter phrase included "scientific, literary or benevolent societies" when 
open to the membership of all upon the same terms. 

In Ger!?e vs. Purcell the following language appears in the syllabus: 

"2. In section 2, article 12, of the constitution, which authorizes the 
general assembly to exempt from taxation the classes of property therein 
described, the word 'public' is used, in some instances, to describe the 
ownership of the property, in others as merely descriptive of the use to 
which the property is applied. As applied to schoolhouses, it is used in 
the former sense; and by 'public schoolhouses' is meant such as belong 
to the public, and are designed for schools established and conducted under 
public authority. 

3. The fact that the use of property is free, is not a necessary ele
ment in determining whether the use is public or not. If the use is of 
such a nature as concerns the public, and the right to its enjoyment is 
open to the public upon equal terms, the use will he public, whether-com
pensation be exacted or not. \Vhether the use is free or not, becomes 
material only where some other element is involved than that of its public 
character, as, for instance, whether the use is charitable as well as public. 

4. A charity, in a legal sense, includes not only gifts for the benefit 
of the poor, but endowments for the advancement of learning, or insti
tutions for the encouragement of science and art, without any particular 
reference to the poor. 

5. Schools established by private donations, and which are carried on 
for the benefit of the public, and not with a view to profit, are 'institutions 
of purely public charity' within the meaning of the pro\·ision of the con
stitution, which authorizes such institutions to be exempt from taxation. 

6. The constitution, in directing the levying of taxes and in author
izing exemptions from taxation, has reference to property, and the uses 
to which it is applied; and where property is appropriated to the support 
of a charity which is purely public, the legislature may exempt it from 
taxation, without reference to the manner in which the title is held, and 
without regard to the form or character of the organization adopted to 
administer the charity. 

8. In the description of the property exempted from taxation in 
section 3 of the tax law, as amended ::\larch 21, 1864, the word public, as 
therein applied to schoolhouses, colleges, academies, and other institu-
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tions of learning, is descriptive of the uses to which the property is de
voted. The schools and instruction which the property is used to sup
port must be for the benefit of the public; and when private property is 
thus appropriated without any view to profit, it constitutes a 'purely pub
lic charity' within the meaning of the constitutional provision." 

835 

As is apparent from the syllabus itself, the question involved was as to 
whether or not parochial schools, the legal ownership of the property belonging 
to which was in the archbishop of the appropriate diocese and the use of which 
was available to the children of the parents of all denominations upon substan
tially gratuitous terms, were exempt from taxation. The opinion, per \Vhite, ]., 
contains a careful analysis of the meaning of the two words "public" and "char
ity." As the syllabus indicates, he declared that the word "public" did not refer 
in this context, either in the constitution or in the statutes, to the ownership but 
rather to the use of the property. Respecting the meaning of the word "charity" 
he has the following to say (p. 245 et seq.): 

"The meaning of the word 'charity,' in its legal sense, is different from 
the signification which it ordinarily bears. In its legal sense it includes 
not only gifts for the benefit of the poor, but endowments for the ad
vancement of learning, or institutions for the encouragement of science 
and art, and, it is said, for any other useful and public purpose. Lord 
Camden described a charity as a 'gift to a general public use, which 
extends to the rich as well as the poor.' * * * 

The maintenance of a school is a charity. * * * and in the case of 
the American Academy vs. Harvard College, 12 Gray, 594, it was said to 
be well established, that 'a gift designed to promote the public good, by 
the encouragement of learning, science, and the useful arts, without any 
particular reference to the poor, is a charity.'" 

Then coming to consider the two worcls as nserl together in a single term 
"institution of purely public charity" he says: 

"For the purpose of determining the public nature of the charity, 
it is not material through what particular forms the charity may be ad
ministered. If it is established and maintained for the use and benefit of 
the public, and so conducted that the public can make it available, this is 
all that i-; required. . 

But is it competent for the legislature to treat the buildings and lands 
connected therewith, used for carrying on the schools, as institutions, or 
as property belonging to institutions? The term 'institution' is sometimes 
used as descriptive of the establishment or place; * * * at other 
times it is used to designate the organized body. It is used in both senses 
in the third section of the tax law brought under consideration in this case. 
* * * In the sixth clause of the section it is used in the latter sense, 
and the property referred to is described as belongin& to the institutions 
named. * * * 

Laying out of view the nature of the organization hy which the char
ity is administered, the property in question stands on the same footing 
as the property devoted to the support of colleges and other higher insti
tutions of learning not founded by the state. All of these institutions 
stand, as respects their claim to exemption from taxation under the con
stitution, on the ground of their being institutions of purely public charity. 
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If property is appropriated to the support of a charity which is purely 
public, we see no good reason why the legislature may not exempt it 
from taxation, without reference to the manner in which the legal title is 
held, and without regard to the form or character of the organization 
adopted to administer the charity. To illustrate: If the organization by 
which these schools are maintained were incorporated, no question could 
be made as to the existence of authority to exempt their property from 
taxation. Now, if the property is appropriated to the same public uses, 
and the same ends are accomplished, we see no constitutional obstacle 
to prevent the legislature from exempting it as fully without incorpora
tion as with it; ~· * * 

But admitting the constitutional power of the legislature to make the 
exemption, the next question is, whether the exemption is authorized by 
the statute." 

But in Humphries vs. Little Sisters of the Poor, supra, the following proposi
tion is laid down in the syllabus: 

"2. The word 'institutions,' in the sixth clause of sec. 3 of the tax 
law, is used to designate the corporation or other organized body insti
tuted to administer the charity, and the real estate described as belonging 
to such institutions has reference to property owned by them; and to en
title such institutions to hold the property exempt from taxation, they 
must not only own it, but it must be so used as to fulfill the requirements 
of the statute." 

This case raised squarely the question as to the meaning of the phrase 
"property belonging to institutions of purely public charity." In the opinion, per 
White, }., the following language appears (pp. 206-207) : 

"It seems clear to us that the word 'institutions' in this clause is 
used to designate the corporation or other organized body instituted to 
administer the charity, and, that the real estate described as belonging to 
such institutions has reference to property owned by the institutions ; and 
that to entitle them to hold the property exempt from ·taxation, they 
must not only own it, but it must be so used as to fulfill the requirements 
of the statute. 

That such is the meaning of the word 'institutions' is manifest from 
the last part of the sentence, which exempts moneys and credits. * * * 

The word 'belonging' is used in the same sense throughout the clause, 
and, as there used, means ownership. 

We do not say that the legal title must be vested in the institution. 
If the legal title were held in trust for the sole use and benefit of the 
institution, the property, in such case, would be regarded as belonging to 
the institution." 

There are other cases on the same general points, such as Watterson vs. Hal
liday, 77 0. S. 150; and Little vs. Theological Seminary, 72 0. S. 417. The former 
of these two cases deserves some consideration because of its apparent modification 
of the doctrine of the last two cases cited. It was held in that case that the 
Roman Catholic church was, as such, not an "institution of purely public charity" 
in its primary sense. The legal result of the distinctions to be inferred from this 
and the other cases is that the property the legal title of which is in the bishop 
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or archbishop is to be regarded as vested in substantially different beneficial own
erships when it is managed and conducted for purely church purposes, on the one 
hand, and when it is managed and conducted for the purposes of schools open 
to the public, on the other hand; for the court did not overrule or in any way 
modify either Gerke 'I.'S. Purcell or Humphries ~·s. Little Sisters of tlze Poor. 

These cases were all elaborately reviewed and applied to section 5353 General 
Code in its present form in JI:yers vs. Rose bzstitutc, 92 0. S. 238, and Rose In
stitute 'I.'S •• U:;crs, 92 0. S. 252. In the latter of these two cases the language 
which I have quoted from Humphries vs. Little Sisters of the Poor was quoted 
as an epitome of the settled policy of the ~tate (per Xichols, C. J., p. 270): 

It is believed, then, that the foregoing cases establish the following principle: 
In order that real estate may be exempt from taxation under section 5353 

General Code, two things must concur, viz.: 

(I) Ownership in an institution, i. e., organization of some kind as 
distinguished from an individual. 

(2) Exclusive use for a purpose charitable in the sense that it aims 
to alleviate human suffering or meet great public needs, such as the ad
vancement of science or useful arts, and is carried on without gain to the 
members of the organization; and public in the sense that its benefits are 
available to all without distinction anu uvun the same reasonable terms. 

But in connection with the first of these propositions it is to be observed that 
the place where the legal title is found is immaterial. The ownership that is 
requisite is the equitable or beneficial use, and not the legal title. 

It remains for me to apply these principles to property in the state familiarly 
known as "fair grounds." 

In the first place, the legal title to this property, as is intimated, may be 
either in an agricultural society organized under sections 9880 et seq. of the Gen
eral Code or, under certain circumstances and conditions, in the county (see sec
tions ~887, ~888,1 9894, Y~Y5, 9898, 9900, 9901, 9906, etc.). But regardless of the 
location of the legal title, it is clear that so long as fairs are held the beneficial 
use of fair ground property is in the organization known as the "county agricul
tural society." The following section brings this out: 

"Sec. 9906. \Vhcn the title to grounds and improwments occupied by 
agricultural societies is in the county commissioners, the control and man
agement of such lands and improvements shall be vested in the board of 
directors of such society so long as they are occupied and used by it for 
holding agricultural fairs. * * *" 

In the light of this section I reaffirm the conclusion expres,ed earlier in this 
opinion to the effect that the ownership of the legal title of fair grounds by the 
county is of no legal sig-nificance in connection with the question now under con
sideration. I then held that it does not make exempt from taxation property which 
might otherwise not be exempt; I now hold that if it should appear that the prop
erty would be exempt from taxation if "belonging to" the agricultural society as 
an "institution of public charity only," the ownership of the legal title by the 
county would not deprive it of that exemption, because in the sense in which 
the word "belonging" is used in the statute as interpreted uy our supreme court 
the ownership is, nevertheless, in the society. 

Of course, I do not need to quote the statutes to show that county agricultural 
societies are "institutions," that is, voluntary organizations as distinguished from 
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mere collections of individuals. There is therefore left in your inquiry the single 
question as to whether or not the character of such societies and the use which' 
they make of such real estate are such as to constitute the latter "property be
longing to institutions of public charity only." 

At the outset let me state again that, Dumz z•s. Agricultural Society to the 
contrary notwithstanding, I am satisfied that the better view is that agricultural 
societies are not corporations for the pecuniary benefit of their members, and that 
the better reasoning supports the view to this effect expressed in Commissioners vs. 
Brown, supra. For what purpose, then, do agricultural societies conduct their en
terprises? This question is answered, I think, by the provisions of sections 9881, 
9882 and 9884 of the General Code, which provide as follows: 

"Sec. 9881. The several county or district societies formed under the 
provisions of the preceding section, annually shall offer and award pre
miums for the improvement of soils, tillage, crops, manures, implements, 
stock, articles of domestic industry, and such other articles, productions, 
and improvements, as they deem proper, and may perform all acts they 
deem best calculated to promote the agricultural and household manufac
turing interests of the district and of the state. They shall regulate the 
amount of premiums, and their different grades, so that small as well as 
large farmers may have an opportunity to compete therefor. In making 
their awards special reference shall be had to the profits which accrue, 
or are likely to accrue from the improved mode of raising the crop, or of 
improving the soil, or stock, or of the fabrication of the articles thus of
fered, so that the premium will be given for the most economical mode of 
improvement." 

"Sec. 9882. Persons offering to compete for premiums in improved 
modes of tillage, or the production of crops or other articles, before such 
premium is adjudged, shall deliver to the awarding committee a full and 
correct statement of the process of the mode of tillage or production, and 
the expense and value thereof, with a view to showing accurately the 
profits derived or expected to be derived therefrom." 

"Sec. 9884. County and district societies annually shall publish a list 
of awards, and an abstract of the treasurer's account, in a newspaper of 
the district, and make a report of their proceedings during the year, and 
a synopsis of the awards for improvement in agriculture and household 
manufactures, together with an abstract of the several descriptions of these 
improvements; also make a report of the condition of agriculture in their 
county or district, which shall be made in accordance with the rules and 
regulations of the state board of agriculture, and be forwarded to the 
state board at its annual meeting in January of each year. No subsequent 
payment shall be made from the county treasury unless a certificate be pre
sented to the auditor, from the president of the state board, showing 
that such reports have been made." 

Your question assumes that these statutes have been complied with. It is 
clear to me that the promotion of the "agricultural and household manufacturing 
interests of the district and of the state" constitute the sole object of the activ
ities of these societies. It is possibly true that in the course of years abuses may 
have grown up and that many activities may have been carried on in connection 
with county agricultural fairs that have no real place in such enterprises; but I 
would hesitate to take cognizance of such conditions to the extent of holding as a 
matter of law that they constituted such a perversion of the objects of such so-
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cieties as to deprive their activities of the essential character which they are re
quired to have and the legal benefits that accrue therefrom. I would be particu
larly hesitant to take such a ~tand in view of the· fact that section 9880 of the 
General Code pnn·ides, in effect, that the president of the state hoard of agri
culture shall pass upon this very fJUl''tion in issuing certain certificates and orders 
which he is authorized and rerJuired to issue by that section. 

I fed, therefore, that I must assumt•, as to all agricultural societies which have 
received the sanction of the state, that they are engaged in the promotion of 
agricultural and domestic manufacturing, with a view not only to benefiting such 
interests in the district or county, but also in the statt' at large, through reports 
which they arc required to make to the state hoard of agriculture. In my opinion, 
these activities constitute the promotion of the agricultural am! domestic manu
facturing sciences and to that extent bring the activities of such sc:ietics within 
the broad definition of the word "charity'' which I have fJUOted from Gerke ·us. 
Purcell, supra. 

The one remaining question is as to whether the notorious fact that an ad
mission fee is charged by these associations in connection with all fairs conducted 
by them, not merely of those who are able to pay but al;o of the poor if they 
would receive admittance, is sufficient to deprive the acth·ities of such societies 
of a purely puhlic character. It will be remembered that whatever may he the 
income of such societies it cannot be distributed as dividend' to its members; and 
that all accumulations derived from the successful prosecution of its enterprises 
are to be devoted to the making of necessary improvements and the offering of 
attractive premiums, etc. The public are admitted without discrimination upon the 
payment of the proper fee. As pointed out in Gerke ·vs. Purcell, a thing does not 
lose its character as a charity in the broad sense because it is administered without 
reference to the needs of the poor, as such. On the whole, I am of the opinion 
that the charging of a reasonable admission fee of all who enter is of itself a 
fact of no significance in this connection. 

Davis vs, Camp ::\Ieeting Association, 57 0. S. 257. 

For all the foregoing reasons, I arrive at the conclusion that property hclong
ing to agricultural societies which comply with the laws of this state, or the legal 
title to which is ve,ted in the county for the usc of such societies so long as they 
comply with such laws, is exempt from taxation as "property belonging to in,ti
tutions of public charity only." 

As to the application of section 9880-1 G. C. rderrecl to hy yon, I rder ) ou 
to the enclosed copy of opinion addressed to the secretary of the hoard of agricul
ture under date of January 30, 1918 (Xo. 979), and to an opinion addressed to 
Bon. \Valter Beck, prosecuting attorney, Lisbon, Ohio, under date of Dcn·mhcr 7, 
1917, and found in Opinions of .\ttorney-General for 1917, Volume III, page 2252. 
\Vhatever the phrase "independent agricultural socidy" as u;.ed in section 9~R0-1 
G. C. may mean, the section can have no constitutional application to a society 
conducted for profit. It follows that if there be any such societies to which it 
can apply such societies are in suh,tantially the same situation as those which 
are not "independent." 

\'ery truly your,o, 
JosEPH ::\lcGnu:, 

.·1 ttorncy-Gclleral. 
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1280. 

JUVEXILE COURT-DELIXQUEXCY, ETC., CASES-JURISDICTION 
WHEN" ACTS COM).HTTED OUTSIDE OF COUNTY. 

The juvenile court has jurisdiction over and with respect to all deliqumt, 
neglected and dependent minors within the county, and the fact that some or all 
of the acts of misconduct upon which a delinquency charge is based were com~ 
mitted outside of the county does not rob the court of its jurisdiction to determine 
the status of the child aud proceed accordingly. 

CoLUMBUS, Omo, June 17, 1918. 

Ho~. HARRY ).I. RAXKIX, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR Sm :-1 have your letter of 1fay 8, 1918, as follows: 

"A party from Ross county appeared in the probate court of this county 
of Fayette, seeking to file charges against two minors under the age of 
eighteen years, in such court and in the juvenile division thereof. These 
minors are residents of Fayette county and a few days ago entered a 
school house in Ross county and destroyed considerable property therein. 

Has the juvenile court of this county jurisdiction to entertain a com
plaint and issue a citation requiring them to appear in such court regard
ing the offense committed in Ross county?" 

Section 1642 of the General Code reads: 

"Such courts of common pleas, probate courts, insolvency courts and 
superior courts within the provisions of this chapter shall have jurisdiction 
over and with respect to delinquent, neglected and dependent minors, under 
the age of eighteen years, not inmates of a state institution, or any in
stitution incorporated under the laws of the state for the care and cor
rection of delinquent neglected and dependent children, and their par
ents, guardians, or any person, persons, corporation or agent of a cor
poration, responsible for, or guilty of causing, encouraging, aiding, abet
ting or contributing toward the delinquency, neglect or dependency of such 
minor, and such courts shall have jurisdiction to hear and determine any 
charge or prosecution against any person, persons, corporations, or their 
agents, for the commission of any misdemeanor involving the care, pro
tection, education or comfort of any such minor under the age ·'of eight
een years." 

As has been repeatedly noted in opinions of this department and of the courts, 
there is a vast difference between what is known as juvenile delinquency in this 
state and crime. There is never a conviction of delinquency-simply a finding by 
the court that the child is a delinquent. The child is not accused of any crime 
and the procedure determining whether or not the child is a delinquent does not 
move along the same lines as the procedure in criminal cases. 

In the matter of Frank Januszewski, 10 0. L. Rep. 151, the second branch of 
the syllabus reads: 

"Delinquency has not been declared a crime in Ohio, and the Ohio 
juvenile act is neither criminal nor penal in its nature, but is an admin-
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istrativc police regulation oi a corrective character; and while, as in the 
case at Lar, the commission of a crime may set the machinery of the 
juvenile court in motion, the accused was not tried in that court for his 
crime, but for incorrigibility." 

At page 156 the court say: 

"The purpose of the statute is to save minors under the age of sev
enteen years from prosecution and conviction on charges of misdemeanors 
and crimes, and to relieve them from the consequent stigma attaching 
thereto; to guard and protect them against themselves and evil-minded per
sons surrounding them; to protect and train them physically, mentally and 
morally. It seeks to benefit not only the child, but the community also, 
by surrounding the child with better and more elevating influences and 
training it in all that counts for good citizenship and usefulness as a mem
ber of society. Under it, the state, which through its appropriate organs, 
is the guardian of the children within its borders (Van \\'alters vs. Board, 
132 Ind. 569) assumes the custody of the child, imposes wholesome re
straints and performs parental duties and at a time when the child is not 
entitled, either by the laws of nature or of the state, to absolute freedom, 
Lut is subjected to the restraint and custody of a natural or legally con
stituted guardian to whom it owes obedience and subjection. It is of the 
same nature as statutes which authorize compulsory education of children, 
the binding of them out during minority, the appointment of guardians and 
trustees to take charge of the property of those who are incapable of man
aging their own affairs, the confinement of the insane, and the like. The 
welfare of society requires and justifies such enactments. The statute is 
neither criminal nor penal in its nature, but an administrative police regu
lation (State vs. Marmouget). A consideration of the acts enumerated 
which respectively constitute delinquency precludes the thought that it was 
the legislative intent that they or any of them, when committed by infants 
within the specified age, should for correctional purposes be treated as a 
crime-such purposes, as regards wch minors, being the only ones con
templated by the statute. The intent to disassociate juvenile from criminal 
cases is evidenced by the provision of section 1649 that the former shall 
not be heard, if it can be avoided, in a room used for the trial of the 
latter, and by the prohibition against the detention of any delinquent child 
in the county jail pending the disposition of its case (section 1652) ." 

And again at page 158 the court say: 

"The legislature of Ohio has not declared delinquency, as defined by 
the juvenile act, to be a crime. The state's highest judicial tribunal, when
ever called upon to review proceedings had under laws akin to those 
authorized by the act now in question, has declared such laws to be spe
cial, statutory, corrective but not criminal, and constitutional, and indict
ment before a hearing thereunder not necessary. The juvenile act, in its 
omission to direct that a hearing should be preceded by presentment or in
dictment, does not conflict with the constitution of the United States." 

At page 159 it is said: 

"The commission of a crime may set the machinery of the juvenile 
court in motion, but not to try the delinquent minor for his crime. For 
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that, he must be tried in another forum, after indictment, and by a jury." 

It will be noted that section 1642, in conferring jurisdiction upon the juvenile 
court, does not give it jurisdiction over offenses committed by juveniles or over 
the acts constituting delinquency, .but confers upon such court jurisdiction "over 
and with respect to delinquent, neglected and dependent minors, under the age of 
eighteen years." The language used by the legislature in this statute again em
phasizes the distinction between delinquency and crime. Criminal jurisdiction is 
always conferred on the courts through the offense and when it is to be de
termined whether or not a court has jurisdiction of the subject-matter in a crim
inal proceeding, the test is whether or not it has jurisdiction not over any cer
tain person or persons, but whether it has jurisdiction over the offense committed. 
In the juvenile statute the delinquent children of the county are placed within the 
jurisdiction of the court for the purposes of discipline and protection and if after 
a hearing the court finds that the child within its jurisdiction is delinquent, it is 
the duty of the court to assume control over the child. The thing to determine 
is the child's status-whether or not it is delinquent-and when the child is be
fore the court the only important thing for the court to determine is whether 
the child is really in need of the court's protection. It makes no difference 
whether the facts at the hearing disdose that some of the acts of misconduct 
l)f the child were committed in an adjoining county. The child is not being tried 
for these things and it is not a question of whether they were committed, but 
whether or not in fact they were committed. If they were, they tend to establish 
the delinquency of the child. If they were not, the court's protection is unneces
sary. The important question for the court, when the court stands before it, is to 
determine whether the child is good or bad, whether it needs correction or 
whether it does not, and the locality in which any acts of misconduct may have 
been committed by the child can have no bearing upon the question. 

I am, therefore, of the opinion that the juvenile court has jurisdiction over 
and with respect to all the delinquent, neglected and dependent minors within the 
county, and that the fact that some or all of the acts of misconduct upon which 
a delinquency charge is based were committed outside of the county does not rob 
the court of its jurisdiction to determine the status of the child and proceed ac
cordingly. 

I would advise you, therefore, that in the case s-ubmitted the juvenile court of 
Fayette county has jurisdiction over the minor residents of Fayette county re
ferred to, and that court may, if it sees fit in determining the status of the 
juveniles, hear evidence of whatever misconduct these children are guilty of when 
they were in Ross county. Very truly yours, 

1281. 

JosEPH :McGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF JACKSON TOWXSHIP RURAL SCHOOL 
DISTRICT, ASHLAND COUXTY-$22,000.00. 

CoLUMBUS, OHIO, June 17, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re :-Bonds of Jackson township rural school district, Ashland 
county, Ohio, in the sum of $22,000, for the purpose of erecting and equip
ping a school building therein. 
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I have carefully examined the corrected transcript of the proceedings of the 
board of education and other officers of Jackson township rural school district, 
Ashland county, Ohio, relating to the above noted issue of bonds. I find said 
proceedings to be in conformity to the provisions of the General Code of Ohio 
relating to bond issues of this kind and I am, therefore, of the opinion that properly 
prepared bonds covering the above issue will, when the same are properly executed 
and delivered, constitute valid and binding obligations of said school district to 
be paid according to the terms thereof. 

!\o bond form was submitted with and as a part of said transcript and I am, 
therefore, holding same until such bond form is submitted and approved. 

1282. 

Very truly yours, 
JosEPH McGHEE, 

Attomey-General. 

ROADS AXD HIGHWAYS-\VHEX IXTERURBAX RAILWAY MAY BE 
ASSESSED FOR PART OF COST OF L\IPROVE:\IENT---!DUTY OF 
TOWN-SHIP TRUSTEES. 

1. A strip of land Mt'lled or occupied by an interurban railway company and 
lying alo11g a public highway may be assessed for a part of the cost and expense of 
improving said highway, the assessment to conform to the benefits received. 

2. The township trustees are authori::ed to make the assessment and they il~ 

good faith must decide on the amount that shall be assessed, in any case not to 
exceed thirty-three per cent of the value of the property for the purposes of tax
ation. 

CoLC:IIBt:S, Omo, June 17, 1918. 

Hox. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 
DEAR SIR :-I have a communication addressed to you by the Ohio Electric 

Railway Company. You request my opinion on the mattf>rs tht>rein set out. Said 
communication contains the following: 

"The specific question which is to be presented to the attorney-general, 
together with the facts upon which the inquiry is based, would be sub
stantially as follows: 

The Urbana-London road is to be improved by the state, county, town
ship and property owners acting jointly. Through Union township, on the 
north side of the road, the Ohio Electric has a narrow strip of right of 
way, in which it has rights for railway purposes, with reverter in the event 
of the discontinuance of such use. The company has been assessed $470.14, 
which is at the rate of $25.00 an acre, an assessment much more than the 
assessment per acre of abutting farm lands. 

The claim is made by the Ohio Electric railway that the improvement 
of the road is of no benefit to it, but, on the contrary, the furnishing of 
increased facilities for other transportation is a distinct detriment and will 
result in loss of earnings. 

The statute provides that assessments should be made in accordance 
with the benefits, and that such assessment may be divided between abutting 
property owners and the railway occupying a strip along the pike; both 
classes being considered abutters. 
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On the basis of the above facts, can an electric interurban railway 
right of way be assessed on the basis of abutters owning small residential 
strips, where there is no showing of any benefit other than such benefit 
as might be incident to any farm land in the vicinity?' 

Upon inquiry from the state highway commissioner I learn that the contract for 
the construction of the road in question was entered into prior to June 28, 1917, and 
hence the procedure in connection with said improvement would be controlled 
by the provisions of the Cass highway act, rather than by the White-Mulcahy law 
which is now in force. 

Section 1215 G. C. reads as follows : 

"Where property is separated from a road improvement by a canal, 
street railway, steam railway or in any other similar manner, such prop
erty shall be regarded for the purposes of assessment under the provisions 
of this chapter (G. C. Sees. 1178 to 1231-3) as property bounding and 
abutting upon said improvement, and both such strip of land owned or 
occupied by such street railway and the land lying back thereof shall 
be assessed on account of said improvement as provided herein." 

An interurban railway is not specifically mentioned in the section. The 
words "canal," "street railway" and "steam railway" are used therein. But there 
is also found in this section the phrase "in any other .smiliar manner," and ap
parently an interurban railway would come under this phrase. 

Under said section the strip of land and the property lying immediately back 
of said strip, which is separated by the canal, street railway, steam railway, etc., 
from the road improvement, are subject to being assessed for a portion of the 
cost and expense of a road improvement. It is not essential that the railroad 
company should own the land in fee simple upon which its road is built, because 
this section provides that "both such strip of land owned or occupied" shall be 
assessed on account of said improvement. But provision is made therein that the 
assessment should be made "as provided herein;" that is, as provided in the 
chapter of which the section is a part. So it will be necessary for us to look 
further to note the conditions under which an assessment may be made. 

Section 1211 G. C. provided in the Cass act: 

"Upon completion of the improvement the chief highway engineer 
shall immediately ascertain the cost and expense thereof, and apportion the 
same to the state, county, township or townships and abutting property. 
He shall certify the total cost and expense of the improvement, and his 
apportionment thereof to the county commissioners, and the trustees of the 
township or townships interested therein." 

Section 1214 G. C. provided in part as follows: 

"* * * Ten per cent of the cost and expense of improvement, ex
cepting therefrom the cost and expense of bridges and culverts, shall be 
a charge upon the property abutting on the improvement, provided the 
total amount assessed against any owner of abutting property shall not 
exceed thirty-three per cent of the valuation of such abutting property 
for the purposes of taxation. * * *" 

Hence under this provision in no case shall this assessment exceed thirty-three 
per cent of the valuation of the abutting property for the purposes of taxation, 
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although under section 1215 G. C. the strip of land owned or occupierl hy an inter
urban railroad company shall be considered as abutting upon a road being improved 
and shall be liable for an assessment to take care of a part of the cost and ex
pense of the improvement. 

Section 1214 G. C. further provided as follows: 

"* * * The township trustees shall apportion the amount to be paid 
hy the owner:; of the abutting property according to the benefits accruing 
to the owners of the land so located. At least ten days' notice of the time 
and place of making such apportionment shall he given to the persons 
affected thereby, and an opportunity given them to he heard. The town
ship trustees shall cause a notice to he served upon abutting property 
owners, stating the time and place for hearing on the apportionment and 
the amount to be paid by each abutting property owner. In case any of 
the abutting property owners are non-residents, such notice shall be given 
by one publication in some newspaper of general circulation in the county." 

* * * * 
This gives the assessed property owners notice of the amount assessed against 

them and an opportunity to be heard if they have objections to the assessment as 
it was made by the township trustees, and while there is no direct provision in this 
section to this eff&ct, yet it is my opinion that the township trustees could modify 
or change the assessment as it was first made by them; otherwise the notice given 
to the assessed property owners of the apportionment would be of no force or 
effect whatever. 

Section 1216 G. C. provided: 

''The township trustees shall certify the assessments so made to the 
county auditor, who shall place them upon the tax duplicate against the 
several properties benefited as shown by said assessment list. The county 
treasurer shall collect such assessments in the same manner as other taxes 
arc collected. The township trustees sh:!ll pay to the county the portion of 
the cost and expense apportioned to the township, in the same manner as 
other claims against the township are paid." 

From the sections above quoted it is evident that the Ohio Electric Railway 
Company may be assessed for a part of the cost and expense of the improvement 
of the public highway which lies parallel to the strip of land which said electric 
railway company owns or occupies; that the amount assessed against said rail
way company shall be according to the benefits accruing to said railway company 
from the improvement, but cannot exceed thirty-three per cent of the valuation 
of such property for the purposes of taxation; and that the township trustee~ are 
given authority in law to apportion the amount to he paid by the owners of the 
abutting property and assess against each piece of property the part tn he paid 
by the owner of said property. 

Said railway company raises the question that it will not be benefited in the 
least by the improvement, but on the other hand said improvement will be detri
mental to the company, in that it will have a tendency to take freight and traffic 
away from said company. The apportionment of the cost and expense to be borne 
by ahuttin~ property owners and the making of the assessment against each piece 
of property of that amount which is to he horne by the owner thereof rest en
tirely with the township trustees. They are necessarily the judges as to the bene
fits which any particular piece of property will receive by the improvement and 
what amount ought to be assessed against each particular piece of property. There 
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is no provision made in the statute for an appeal from the decision of the town
ship trustees and unless they h..ave not acted honestly and in good faith, but have 
grossly abused the power vested in them, it is my opinion that an abutting property 
owner would have no relief as against the assessment made by the township trustees. 

So it is clear that the question as to whether a particular piece of property 
will be benefited by the improvement of a public highway is one of fact, and not 
of law to be decided by this department. Very truly yours, 

1283. 

JOSEPH :~.fCGHEE, 
Attomey-Ge1zeral. 

APPROVAL OF FIXAL RESOLUTIO~S FOR ROAD I:\1PROVDIENT IN 
HIGHLA~D. LAWRENCE, SCIOTO AXD TUSCARAWAS COUXTIES. 

CoLUMBUS, OHIO, June 17, 1918. 

HaN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 have your letter of June 13, in which you enclose for my ap
proval final resolutions for the following named improvements: 

Milford-Hillsboro Road-1. C. H. No. 9, Sec. "L," Highland county 
(in duplicate). 

Hillsboro-Chillicothe Road-I. C. H. X o. 258, Sec. "A," Highland 
county (in duplicate). 

Ohio River Road-1. C. H. l'\o. 7, Sec. "J," Lawrence county. 
Ohio River Road-I. C. H. l'\ o. 7, Sec. "0," Scioto county. 
Ohio River Road-I. C. H. No. 7, Sec. "P-1," Scioto county. 
Millersburg-Canal Dover Road-I. C. H. X o. 341, Sec. "0-1," Tusca-

rawas county. 

I have carefully examined said resolutions, find them ccrrect in form and 
legal, and am therefore returning same to you with my approval endorsed thereon 
in accordance with section 1218 G. C. · 

In passing I will call attention to what is apparently a typographical error in the 
final resolution covering the improvement of the ::\1ilford-Hillsboro road, I. C. H. 
No. 9, Sec. "L," Highland county, wherein it is stated that the application of the 
board to the state highway department was under date of November 5, 1918. 

1284. 

Very truly yours, 
JosEPH McGHEE, 

A ttorneJ,•-Gclzcral. 

APPROVAL OF A:VIEXD::\IEXT OF ORDER OF STATE BOARD OF 
HEALTH RELATIVE TO THE CORRECTION OF THE POLLUTION 
OF COUNTY IXFIRMARY LATERAL DITCH BY CITY OF AKRON. 

CoLUMBUS, OHIO, June 17, 1918. 

HaN. ]AMES ::\I. Cox, Govemor of Ohio, Columbus, Ohio. 

DEAR SIR :-Under date of June 8, 1918, Dr. A. ,V. Freeman, commiSSioner 
of health, submitted to me the enclosed memorandum of the action of the com-
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mr<:stom·r of health to the puhli< h('alth cnnndl, amending the order of the state 
board of health under date of February 17, 1916, to the city of Akron, the amend
ment extending to April 25, 1920, the time within which the city of Akron shall 
correct the pollution of county infirmary lateral ditch. 

Having examined the memoranrlum and finding that the extension is granted 
at the request of the city council of Akron, I have this day approved the same 
and transmit the same to you for your approval. Should you approve the action 
taken, kindly rdurn the papers to the state department of health. 

1285. 

Yery truly yours, 
JosEPH ::O.IcGHEE, 

.A ttomc}•-Gcncral. 

DISAPPROVAL OF BOXD ISSUE OF PHILLIPSBURG VILLAGE SCHOOL 
DISTRICT, ::O.TOXTGO::O.IERY COUXTY-$50,000.00. 

Cou:Mst:s, 0Hro, June 17, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLDIEX :-

In re: Bonds of Phillipsburg village school district, Montgomery 
county, Ohio, in the sum of $50,000.00, for the purpose of purchasing a site 
for, erecting and equipping a school building in said school district and 
for the purpose of purchasing school wagons to convey the pupils to and 
from said school in said village of Phillipsburg. 

I am herewith returning to you, without approval, the transcript of the pro
ceedings of the hoard of education of Phrllipshurg village school district relating to 
the above bond issue. The board of education of this school district has provided 
for the issue of these honcls in the aggregate sum of $50,000.00 pursuant to an 
affirmative vote of the electors of the school district on a submission of the ques
tion of said bond issue to said electors by the board of education under the provi
sions of section 7625 General Code. The resolution of the board of education, in 
so far as any question arising on the same is concerned, provides as follows: 

"WHEREAS, The board of education of Phillipsburg village school dis
trict, ::O.Iontgomery county, Ohio, deems it necessary for the proper accom
modation of the schools of said district to purchase ground, erect a school 
building and equip the same, and to purchase school wagons to convey the 
pupils to and from said school in ~aid village of Phillipsburg, and the 
funds at the disposal of said hoard are not sufficient to accomplish that 
purpose and that a bond issue is necessary, and said board having already 
estimated that the probable amount of money required for said purpose 
will be fifty thousand dollars ($50,000.00); be it 

Rcsol'l.'ed, That the question of issuing bonds for the purpose of pur
chasing ground, erecting and equipping a school building and purchasing 
school wagons for the purpose of conYcying the pupils to and from said 
school district, to the amount of said estimate, to wit, of fifty thousand 
dollars ($50,000.00), shall be submitted to the electors of said village school 
district in the manner provided by law for school elections." 
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The resolution providing for the issue of the bonds pursuant to the vote of the elec
tors is identical in purpose with that indicated in the resolution adopted by the board 
submitting the bond issue proposition to the vote of the electors of the school dis
trict. The bond issue proposition was submitted to the electors as a single propo
sition for the issue of bonds, in the specified amount, covering the purpose of pur
chasing school wagons for the transportation of pupils as well as for the purpose 
of purchasing a site for, erecting and equipping a school building; and inasmuch 
as there is nothing in the provisions of sections 7625 of the General Code, author
izing the board of education to issue bonds for the purpose of obtaining money to 
purchase vehicles for the transportation of pupils, and as no means are available 
for ascertaining what portion of said bond issue was voted and issued for such 
unauthorized purpose, it necessarily follows that the whole bond issue proposition 
is illegal by reason of the inclusion of said unauthorized purpose in the purposes 
for which the bonds were voted and issued. 

You will perhaps recall that the question above discussed was involved in the 
consideration of the validity of the bonds of Belle Center village school district, 
Logan county, Ohio, which were disapproved by this department for the reasons 
above stated in Opinion Xo. 464, under date of July 23, 1917. In the opinion 
above referred to I followed the decision of the court of common pleas of Craw
ford county, Ohio, in the case of Shell vs. Bevier et al., which was decicle'd very 
shortly before said opinion was written. 

As before noted herein, the bonds here in question are to be issued by the 
board of education pursuant to a vote of the electors of Phillipsburg village school 
district under the authority of ~ection 7625 General Code. It has been repeatedly 
held by this department that a board of education is not authorized to submit the 
question of a proposed bond issue under the authority of section 7625 General 
Code unless the board affirmatively finds that the funds at the disposal of the 
board, or which can be raised under section 7629 General Code, are not sufficient 
for the purpose for which the bonds are to be issued. The resolution of the 
board of education in this case shows that it made a finding that the funds at the 
disposal of the board were not sufficient for the purpose that the board had in 
mind, but under the provisions of section 7625 General Code this is not sufficient; 
the board should have further determined that the funds which it could raise under 
the provisions of section 7629 General Code would not be sufficient for such pur
pose. The transcript fails to show that any such determinatio~ was made by the 
board in the submission of the que~tion of this proposed bond issue to the electors 
of the school district, and for this reason the proposed bond issue is illegal. 

I note some further defects in the transcript of the proceedings relating to 
this bond issue : 

There is nothing in the transcript to show that the notice of the election on 
said bond issue, a copy of which notice is set out in the transcript, was ever pub
lished in the manner required by section 4839 General Code. 

Again, there is a fatal defect in the provisions of the resolution of the board 
of education under date of ::Hay 21, 1918, providing for the maturity of some of 
the bonds covering this issue. \Vith respect to this said resolution provides that 
the bonds covering said issue shall be numbered 1 to 47, inclusive, and makes 
specific provision with respect to the maturities of the first -eleven bonds of said 
series. Said resolution further provides as follows: 

"Bonds 1\'"os. 12 to 47 for one thousand dollars ($1,000.Cl0) each to ma
ture as follows: 

The odd ·numbered bonds from 13 to 47, inclusive, shall mature on 
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::\larch 1st of the years 1930 to 1946, respecth·ely, and the even numbered 
bonds from 12 to 46, inclusive, shall mature on September 1st of the years 
1930 to 1946, respectively." 
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\Vithout an extended discussion on this point, it may he observed that if the 
resolution had provided that said bonds should mature in the years 1930 to 1947, 
respectively, adequate provision would have been made for the maturity of said 
bonds; but inasmuch as the resolution does not indicate any intention that more 
than two of said bonds from 12 to 47, inclusive, shall mature in any one year, suffi
cient time has not been provided for the maturity of said bonds. 

Said transcript is further defective in not making any statement with respect 
to the fiscal condition of said school district. Thi< is an objection, howe\'Cr, which 
could probably be obviated on further information, but inasmuch as the defects 
first noted herein are, in my opinion, wholly fatal to the validity of said proposed 
bond issue, I feel that I have no discretion to do otherwise than to disapprove said 
bonds and advise you not to purchase same. 

1286. 

Y ery truly yours, 
JosEPH ::\IcGHEE, 

Attornc}•-Gcncral. 

DISAPPROVAL OF BO::-.JD ISSUE OF XEW COXCORD VILLAGE SCHOOi4 
DISTRICT -$10,000.00. 

Cou:::~rsi:s, Oum, June 17, 1918. 
Industrial Commission of Ohio, Columbus, Ohio. 

GE:«TLnrE:« :-

In re: Bonds of X ew Concord villagP school district in the Eum of 
$10,000.00, for the purpose of repairing and furnishing school house in said 
district. 

I am herewith returning to you, without approval, transcript of the proceedings 
of the board of education of Xew Concord village school district, relating to the 
above bond issue. The issue of these bonds is provided for by re~olution adopted 
at a meeting of the board of education on :\Iay 15, 1918, pursuant to the affirmative 
vote of more than a majority of the e!Pctors voting- on said propo,ition at a spe
cial election held August 17, 1917. 

\Vith respect to the payt;·-;. of the interest on said bonds, ~aid resolution 
provides as follows: 

"They shaH bear interest at the rate of five per cent from date of 
sale, payable semi-annually on the 5th of :\larch and the 5th of SPptemher 
thereafter, except said first payment of interest. This payment shall in
clude all interest due on said bonds until that date, which date is when 
said fi r~t bond is due, and the bonds shall be paid as follows: 

One bond in the sum of $500.00 to be due and pa)'able on the 5th day 
of :\larch, 1920; * * *" 

In other words, by the prons10ns of this resolution, the payment of the first 
installment of interest on the bonds therein provided for is deferred until :\larch 
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5, 1920, when the first bond becomes due. This proviSIOn is illegal for the reason 
that it is in conflict with the provisions of section 7627 G. C., which provides 
that the interest on bonds of this kind shall be paid semi-annually. 

This department, in approving school bonds purchased by the industrial com
mission of Ohio, has permitted the first payment of interest on such bonds to be 
deferred past a period of six months from the date of the bonds, to such time 
as the board of education may be able to obtain the first proceeds of tax levies 
for interest and sinking fund purposes on said bonds. I do not think there is any 
legal warrant for permitting the first payment of interest on bonds of this kind 
to be deferred beyond this period. 

After the adoption of the resolution providing for the issue of these bonds, 
it became the duty of the board of education of this school district, in making up 
its budget under the provisions of section 5649-3a G. C., to make a proper and 
sufficient levy for interest and sinking fund purposes with respect to these bonds, 
the proceeds of which would be available to the extent of one-half thereof on or 
about March I, 1919. Said board of education, in providing for this issue of bonds, 
was not, therefore, authorized to defer the first payment of interest on said bonds 
for any substantial period of time beyond said date, and for the reason above 
stated this issue of bonds is disapproved. 

On consideration of the proceedings set out in said transcript, some doubt 
arises in my mind with respect to the legality of the election at which the proposi
tion of said bond issue was approved by the electors of the school district. As 
to this question the transcript shows that on July 9, 1917, the board of education 
adopted a resolution in proper form, providing for the submission of said bond 
issue proposition to the electors of the school district, and fixed the date of the 
election on said proposition for August 2, 1917. 

Thereafter, proper and legal publication of the notice of the election on said 
date was published, but it appears that by reason of some misunderstanding be
tween the board of elections and the clerk of the school district, election supplies 
for the election to be held on said date were not furnished, with the result that 
no election on said date was held. 

Thereupon, the board of education, at a meeting held on f\ugust 2, 1917, 
adopted a resolution in the following terms: 

"Rcsoh·ed, That inasmuch as the board of elections failed to prepare 
election supplies for our bond issue election to have been held on August 
2, that we establish the date of August 17, 1917, by the sanction of the board 
of elections, and that the clerk be instructed to publish notices of said 
(election) on August 17, 1917." 

Following the adoption of this resolution, the board of education, or the clerk 
thereof, caused a notice of the new date of said election to be published in a news
paper of general circulation in such school district. This notice in and of itself 
was insufficient as a notice of the election, the same not containing any statement 
with respect to either the purpose or amount of the proposed bond issue. As a 
matter of fact, this notice took the form of a statement to the electors and citizens 
of the school district, advising them as to the reasons for the election not being 
held on August 2, 1917, as originally intended and provided for, and advising 
them that said election would be held on August 17, 1917. This notice was pub
lished once on August 8, 1917, said publication being one day short of the ten 
day notice prescribed by section 4839 G. C. 

As before indicated, this statement of the proceedings relating to the election 
on the proposition of said bond issue creates some doubt with respect to the legality 
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of said election. but on account of the fact that the present proposed issue of 
bonds has already been found to be invalid upon another ground, I do not feel 
called upon to express any final opinion on the question last above discussed. 

~ly opinion, therefore, on a consideration of the whole transcript, is that said 
issue of bonds is illegal and that you should not purchase the same. 

1287. 

Very truly yours, 
JoSEPH ~JcGHEE, 

Attonrc::,•-Gczzcral. 

CLERK OF COURTS-CO::\UIOX PLEAS COURT WITHOUT AUTHORITY 
TO ~lAKE RULE ALLOWIXG DEPUTY TO RET AIX FEES FOR CER
TAIN WORK. 

A court of commo1z pleas of a cou1zty in Ohio adopted the following rule: 

"All pleadings, motious• and briefs shall be prepared carefu/1::,• in a leg
ible lllOI!IIer, without unl!ecessary interlineations or erasures, a11d wlze11 filed 
a true copy thereof shall also be filed for the use of the opposite part:,•, and 
upon failure to so file such cop:,•, the clerk shall make the same mzd tax 
the cost against the party so failing to file such\ copy." 

Assumi11g that the court had authorit::,• to adopt this rule, it was nevertheless 
without authority to provide, in approving the appointment of the deputy clerk of 
courts, that such deputy should receive the fees collected by virtue of this rule. 
Such fees when collected should be paid by the; clerk of courts into the county 
treasury. 

CoLt:.:-IBt:s, OHio, June 17, 1918. 

The Bureau of Iuspectioll and Superz:ision of Public Offices, Columbus, Ohio. 

GEXTLEMEX :-I have your letter of ~lay 16, 1918, as follows: 

"One of the examiners of this department in a certain county found 
that rule 4 of the rules of the common pleas court of the county read as 
foJiows: 

'All pleadings, motions and briefs shall he prepared carcfuJiy in a 
legible manner, without unnecessary interlineations or erasures, and when 
filed a true copy thereof shall also be filed for the usc of the opposite party, 
and upon failure to so file such copy, the clerk shall make the same and 
tax the cost against the party so failins to file such copy.' 

The court of common pleas of the county in question in approving the 
appointment of the deputy clerk authorized the following journal entry: 

Deputy Clerk. 

Said appointment to become effective January 1, 1917, and the salary 
is by law payable monthly to said deputy, out of the county treasury, 
upon warrant of the county auditor; also the fees for copies under rules 
of court. 

Quer::,•: \Vhen the court prescribed rule 4, did it not impose upon the 
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clerk of courts a legal obligation under sections 2977 and 2978 of taxing 
the fees for such copies for the benefit of his fee fund, and could not re
cO\·ery be made from the clerk of courts for the payment of such fees to 
his deputy as a personal fee?" 

In this opinion I shall assume that the common pleas court had authority t9 
adopt the rule set out in your communication, making it the duty of the clerk 
of courts, when the party filing a pleading fails to file a copy, to make a copy for 
the opposite party and tax the same in the costs against the party failing to file 
such copy. 

Section 2977 G. C. reads : 

"All the fees, costs, percentages, penalties, allowances and other per
quisites collected or received by law as compensation for services by a 
county auditor, county treasurer, probate judge, sheriff, clerk of courts, or 
recorder, shall be so received and collected for the sole use of the treas
ury of the county in which they are elected and shall be held as public 
moneys belonging to such county and accounted for and paid over as such 
as hereinafter provided." 

Section 2980 G. C. reads : 

"On the twentieth of each ~ovember such officer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
clerks and other employes, except court constables, of their respective of
fices, showing in detail the requirements of their offices for the year begin
ning January 1st next thereafter, with the sworn statement of the amount 
expended by them for such assistants for the preceding year. ~ot later than 
five days after the filing of such statement, the county commissioners shall 
fix an aggregate sum to be expended for such period for the compensation 
of such deputies, assistants, bookkeepers, clerks or other employes of such 
officer, except court constables, which sum shall be reasonable and proper, 
and shall enter such finding upon their journal." 

Section 2981 G. C. provides : 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their respective offices, fix their 
compensation and discharge them, and shall file with the county auditor 
certificates of such action. Such compensation shall not exceed in the ag
gregate for each office the amount fixed by the commissioners for such 
office. \Vhen so fixed, the compensation of each duly appointed or em
ployed deputy, assistant, bookkeeper, clerk and other employe shall be paid 
monthly from the county treasury, upon the warrant of the county auditor." 

It will be seen that under section 2980 the clerk of courts files with the county 
commissioners on the 20th of ~ovember of each year a statement of the probable 
amount necessary to be expended by him for deputies, clerks, etc., and under the 
same section it is the duty of the county commissioners to fix an aggregate 
sum to be expended for such period for the compensation of such deputies, as
sistants, clerks, etc. Under section 2981 G. C. the clerk of courts appoints his 
necessary deputies and fixes their compensation within the limits fixed by the 
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commissioners under section 2980. l:nder section 2871 G. C. the court of common 
pleas ;rpproves the appointments made by the clerk of courts. .'\owhere is the 
court of common pleas given any authority to fix any compensation of such depu
ties and it is my opinion that the court is without authority in the case submitted 
to provide that the deputy clerk should receive the fees for making the copies of 
pleadings under the rule of the court above referred to. 

Section 2977, above quoted, makes it the duty of the clerk of courts to pay all 
fees and costs collected or received by law by him as compensation for sen·ices 
into the county treasury. Assuming, as I have done in this opinion, that the court 
of common pleas in the case submitted had authority to adopt rule Xo. 4 referred 
to, it follows that whatever fees or costs have been collected by the clerk because 
of this rule have been collected by him, or have been "collected or received by 
law," and these fees must therefore be paid into the county treasury. 

Very truly yours, 
JoSEPH :\fcGHEE, 

A ftorney-General. 

1288. 

TOWNSHIP TRUSTEES-:\fAY XOT ERECT BUILDIXG TO STORE 
ROAD TOOLS AXD MACHINERY. 

Township trustees have no authority in law to purchase or lease real estate 
whereon to erect a building in which to store the road tools and machinery owned· 
by the township. 

CoLUMBt:s, Omo, June 17, 1918. 

HoN. BENTON G. HAY, rroSCLitling Attorney, iVooster, Ohio. 

DEAR SIR :-I have your communication of May 30, 1918, which reads as fol
lows: 

"Have township trustees the right to purchase or lease real estate and 
erect thereon a building for the storage of road tools and machinery be
longing to the township, at the expense of the township?" 

The powers of township trustees arc generally held to be strictly limited to 
those conferred by statute, and those powers which are absolutely essential to 
enable the trustees to perform the express duties devolving upon them by statute. 

Section 3244 provides in part as follows: 

"Each civil township lawfully laid off and designated, is declared to be, 
and is hereby constituted, a body politic and corporate, for the purpose of 
enjoying and exercising the rights and privileges conferred upon it by law." 

The court in Trustees of New London Township vs. Jfiner, ct a!. 26 0. S., 
452, used the following language in their opinion: 

"It is settled that neither the township nor its trustees are invested 
with the general powers of a corporation; and hence, the trustees can ex-
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ercise only those powers conferred by statute, or such others as are neces
sarily to be implied from those granted, in order to enable them to per
form the duties imposed upon them." 

Hence, from statute and from legal decisions, it is necessary to find some 
express authority by statute permitting the township trustees to do those things 
set out in your communication, or we must find that it is absolutely essential for 
them to have the powers mentioned in your communication in order to enable 
them to perform other duties which they have to perform. 

If we cannot find this, then we must arrive at the conclusion that they ·cannot 
exercise the powers such as you set out in your communication. 

I have examined the statutes pertaining to the powers and duties of trustees 
very carefully, and can find no provision which would authorize the township 
trustees to exercise the powers you suggest. 

The next question is as to whether they are given the power and authority to 
do something, the performance of which would make it absolutely essential that 
they have the power to purchase or lease real estate and erect thereon a building 
for the storage of road tools and machinery. 

In connection with this matter possibly the provisions found in section 3373 
General Code, giving the township trustees authority to purchase such machinery 
and tools as may be deemed necessary for use in maintaining and repairing roads 
and culverts within the township, are as favorable as any that can be found in the 
statutes from which the implied power might be inferred authorizing the township 
trustees to do those things mentioned in your communication. 

But I do not believe such a conclusion would be warranted in reference to 
the authority set out in said section; this is an authority to purchase tools and: 
machinery. The authority to lease or purchase real estate and erect thereon a 
building for the purpose of storing said tools and machinery is not a power which 
is at all necessary to enable them to exercise the power to purchase. 

To be sure, as a general proposition it must be said that the township trustees 
have a duty resting upon them to take such care of their tools and machinery in 
the manner in which persons would ordinarily care for such articles, but I do not 
believe that this general duty which rests upon the township trustees, and which is 
one that is not at all provided for by statute, would warrant the conculsion that 
they would have the implied power to purchase or lease real estate and erect 
thereon a building in order that they might perform the general duty which rests 
upon them of taking ordinary and reasonable care of the tools and machinery 
purchased. There is one provision of the statute which seems to throw some little 
light upon the question submitted by you. That is found in section 7200, and is as 
follows: 

"The county commissioners shall provide suitable places for housing 
and storing machinery, tools, equipment and conveyances owned by the 
county." 

Just why the legislature should have seen fit to grant this power to the county 
commissioners and not grant it to the township trustees is not readily answerable; 
but the very fact that the legislature did grant this power to the county commis
sioners and failed to grant it to the township trustees seems to indicate an inten
tion upon the part of the legislature that the township trustees should not exercise 
authority such as you suggest in your communication. 

In reaching the conclusion to which I have arrived, I am not unmindful of a 
provision found in section 3244 General Code, which is as follows: 
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"It (the t<m·mhip) 'hall he capable of 'uing and being sued, pleading 
and being impleaded, and of receiving and holding real e,tate l1y devise or 
deed, or per,;onal property for the henetit of the township for all}' useful 
purpose." 

This standing alone would almost seem to indicate that the township trustees 
have authority to purchase, because it giws them authority to reccin real estate 
by deed and hold the same; but when we consider the phrase "receh·ing and hold
ing," together with what follows in said section, it is readily seen that no such 
power was intended to be conferred upon the towmhip trustee>· This >ectiun 
proceeds further as follows: 

"The trustees of the township shall hold such property in trust for the 
township for the purpose specified in the devise, bequest or dud of gift." 

This makes it clearly evident that the word "deed" as used in the former part 
of the section does not mean a deed of purchase, but means a deed of gift. 

Hence, answering your question specifically, it is my opinion that the township 
trustees have no authority in law to purchase or lease real estate upon which to 
erect a building in which to store road tools and machinery belonging to the town
ship. 

1289. 

Yours very truly, 
JosEPH ::\IcGHEE, 

Attorncy-Gmeral. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD DIPROVDIEXT I:-1 
WOOD COUXTY. 

Cou:::-.rn1:s, 0Hro, June 18, 1918. 

Ho:-o. CLI:-oTo:-o CowE:-o, State Higlzu:ay Commissioner, Columbus, 0/zio. 

DEAR SIR :-1 have your communication of June 18, 1918, in which you enclose 
the following final resolution for my consideration: 

Bowling Green-Perrysburg Road-I. C. H. X o. 282, section "F," \\. ood 
county. 

I have examined said resolution and find the same correct in form and legal 
under the provisions of section 1218 G. C., and have therefore endorsed my approval 
upon the same. 

However, I desire to call your attention to this technical irregularity in that the 
county commissioners appropriated the sum of $2,000.00, "being $8,117.06 of the 
total estimated cost." This was meant to read as follows: "Being $8,117.06 less 
than the total estimated cost." \Yhile this is purely technical, yet it possibly ought 
to be corrected. 

Very truly yours, 
JosEPH ~lcGHEE, 

A ttornc::;-Gen era!. 
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1290. 

APPROVAL OF BOXD ISSUE OF LIBERTY UXION VILLAGE SCHOOL 
DISTRICT, FAIRFIELD COUXTY-$45,000.00. 

CoLUMBus, OHIO, June 18, 1918. 

Industrial Commissio1t of Ohio, Columbus, Ohio. 
In re bonds of Liberty Union village school district, Fairfield county, 

Ohio, in the sum of $45,000.00, for the purpose of completing school build
ing in said school district. 

GENTLEMEN :-I have carefully examined the corrected transcript of the pro
ceedings of the board of education of Liberty Union village school district, Fair
field county, Ohio, relating to the above issue of bonds and find said proceedings 
to be in conformity to the provisions of the General Code of Ohio relating to bond 
issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering this issue 
will, when the same are properly executed and delivered, constitute valid and bind
ing obligations of said school district to be paid according to the terms thereof. 

The bond form for the bonds to be printed covering this issue is not wholly 
satisfactory, and I am therefore holding the transcript until a proper bond form 
is submitted to me for approval. 

1291. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOND ISSUE-ORDIXAXCE PROVIDIXG FOR SA:l\fE l\IUST MAKE A::-.J
NUAL LEVY OF TAXES FOR INTEREST AXD SIXKING FUXD 
PURPOSES. 

DISAPPROVAL OF BOXD ISSUE OF ::\IAXSFIELD-$35,000.00. 

An ordinance of a city providing for an issue of city bonds which does not 
make provision for an annual levy of taxes for interest and sinking fund purposes 
with respect to such bonds, as required by section 11 of article 12 of the constitu
tion, is defective, and such issue of bonds is mzauthori:;ed and should be disapproved. 

CoLUMBus, Omo, June 18, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re bonds of the city of Mansfield, Ohio, in the sum of $35,000.00 for 
the purpose of more completely equipping the fire department of said city. 

I have carefully examined the transcript of the proceedings of the council of 
the city of ::\Iansfield, Ohio, relating to the above bond issue. Said issue is for the 
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purpose of adding to the equipment of the fire department of the city two motor 
pumping engines, one squacl wagon, an at:rial truck and necessary tire hydrants and 
equipment for t:xtending the fire alarm system. 

Ass~,;ming that the purposes of said issue are wholly within the authority of sub
sections 27 and 2 of section 3939 of the General Code (Akron vs. Dobson, 81 0. 
S., 66), I find that the proceedings relating to said issue are fatally defective for 
the reason that in tht: ordinance providing for the issue of said bonds no provision 
is made for an annual lt:vy of taxes for interest and sinking fund purposes, as 
required by section 11 of article 12 of the state constitution, which reads as follows: 

"Xo bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

The above quoted provisions of the state constitution are obviously mandatory, 
and I feel I have no discretion to do otherwise than to disapprove said issue of 
bonds. 

I am therefore of the opinion that said issue of bonds should be rejected. 

1292. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge1zeral. 

CIVIL SERVICE LAW-APPLIES OXLY TO CIVIL K\IPLOYES IX "\DJU
T AXT -GEXERAL'S OFFICE. 

The military establishment of Ohio is not subject to the civil sen·ice law. 
This law applies to the adjutant-general's department just as to the other depart
ments of the state government and civil employes in that office are subject to the' 
civil service law just as in the other state departments. 

CoLUMBUS, Omo, June 20, 1918. 

State Civil Service Commission, Columbus, 0/zio. 
GENTLEMEN :-I have your communication of May 18, 1918, in which you re

quest my opinion as follows: 

''Your advice and opinion is respectfully requested as to the inter
pretation of the phrase 'military appointees in the office of the adjutant
general,' appearing in paragraph 6 of section 486-8 of the civil service law. 

It is clear to the commission that all commissioned, non-commissioned 
officers and enlisted men in military service of the state are exempted from 
the classified service, but it is not clear just what is meant by military 
appointees." 



858 OPIXIOXS 

Section 8 of the civil service law (Sec. 486-8) cited by you is the section de
fining the unclassified service, taking in eleven different sets or descriptions of 
employes, of which the sixth is as follows: 

"6. All commissioned, non-commissioned officers and enlisted men in 
the military service of the state, including military appointees in the offices 
of the adjutant-general." 

This exception was unnecessary to make, as it is the civil service of the state 
that is included and regulated under the law and not the military service, so that 
this exception logically is out of place. It is true the definition of civil service found 
in section 1-a of the act is general. It is as follows: 

"1. The term 'civil service' includes all offices and positions of trust or 
employment in the service of the state and the counties, cities and city 
school districts thereof." 

The term "offices," however, by the ordinary rules of construction m order 
that the definition might not do violence to the ordinary meaning of the words, 
would be restricted to offices in the civil service. 

This construction is also rendered necessary by a comparison with the consti
tutional provision. The act was passed to comply with the requirement of article 
XV, section 10, which requires only appointments and promotions in the civil serv
ice to be according to merit and fitness. The constitutional provision bears no 
relation to the military service, neither does the act passed to enforce it, properly 
construed, have any effect upon the military sen-ice. Section 2 begins: 

"On and after the taking effect of this act, appointments to and promo
tions in the civil service of the state, * * * shall be made only accord
ing to merit and fitness, etc." 

In all civilized governments there is a line of demarcation between the military 
and the civil service and the distinction between the two is constantly maintained 
so that it is proper to construe the civil senice law just as though this clause in 
question were not in it at all, and it is logically necessary to construe it without any 
reference to this provision. This, of course, is in conflict with the ordinary rules 
of construction, nevertheless it is absolutely necessary in the nature of the casd. 

\Vhat, then, is the situation of your commission with reference to appoint
ments in the adjutant-general's office? It is simply that the law and your duties 
under it are applicable to the civil service and to appointees therein in the adjutant
general's department just the same as in other departments. Take the war depart
ment of the general government for comparison-nobody claims that the army or 
any one in military service is subject to the national civil service law. On the other 
hand, there is no thought that merely civil appointees in the war department are 
exempt from the operation of that law. A stenographer or other mere employe 
in the war department is not distinguished in any manner from one in the state, 
postoffice or any of the other departments of the government. The same principle 
applies here. ".:\Iilitary appointees in the office of the adjutant-general" are such 
as after their appointment have a military character and are in the military service 
of the state. As the law stands at present they would all have some connection 
with the national guard and some rank in it. 

It was the legislative intention that the language of the act should apply to 
future conditions if they should arise from changes in the laws with reference to 
employes. Sections 82, 83 and 84 G. C. provide for the appointment of a quarter-
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master general, an assistant adjutant-general and an ao;sistant quartermaster gen
eral, and define their duties. These are the only military appointee-; at present 
created by statute, although there may be others provided for in the appropriation 
act, as is the case in some of the departments. If there be such now or hereafter, 
the definition above will include them. 

This seems to answer your inquiry, although it is not much more than saying 
that military appointees are not subject to the civil service law and that appoint
ments in the civil sen·ice are. 

Very truly yours, 
JosEPH :\kGHF.F., 

A ttomey-Ge11cral. 

1293. 

COUXTY SURVEYOR-F"CLL LEXGTH OF COC\TY LIXE ROAD 
SHOULD BE CREDITED TO EACH CO"CXTY IX CO:\IP"CTIXG SAL
ARY. 

!11 computi11g the salaY.\' of the cou11ty surveyor, ilb so far as it is basrd Hf>nn 

1·oad mileage, the full le11gth of a road 011 a lilze betwee11 tu.•o cowzties should be 
credited to each cou11ty. 

CoLl::~!Bcs, OHIO, June 21, 1918. 

Bureau of lllspectioll mzd Supervision of Public Offices, Columbus, Ohio. 

DEAR SIR :-I have your communication of June 7, 1918, which reads as follows: 

"\V c respectfully request your written opinion upon the following 
matter: 

Section 7181 G. C., as amended, 107 0. L. 110, fixing the salary of the 
county surveyor, prO\·ides: 

'* * * One dollar per mile for each full mile of the tirst one thou
sand miles of the public roads of the county; * * * .' 

Questicm: Are county line roads to he considered in fixing this com
pensation, or arc such roads only to he considcn:d as one-half of their 
mileage in Pach county where they exist?" 

The particular part of section 7181 G. C. (107 0. L. 110) upon which the an
swer to your question depends reads as follows: 

''The county surveyor shall give his entire time an(! attention to the 
duties of his office and shall receive an annual salary to he computed as 
follows: One dollar per mile for each full mile of the tirst one thou
sand miles of the public roads of the county; * * * " 

If the road mileage in any county cxccc(Is one thousan(l miles, yuur question 
is not a vital one, hut if the mileage of either or both of the eountic-; ahutting 
on the county line road is ll''' than one thousand. mill'S, your question is vital. 
Our statutes make no provision for such a case as you submit: and no logical 
reasons can he given why one or the other of the ahove methods shoul(I he adopted. 
However, it is my view that a county line road should he comidcred in the com-
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putation of the road mileage of those counties abutting upon said road. The 
legislature, in enacting the provision that the county surveyor should be allowed 
one dollar per mile of the first one thousand miles of the public roads of the 
county, evidently had in mind that the greater the road mileage of a county, the 
more labor would the county surveyor. be called upon to perform in any one year. 

I will now consider a few of the statutes pertaining to the duties of the 
county surveyor. 

Section 6933 G. C. (107 0. L. 102) provides that in the improvement of a 
road located along the line between two or more counties the joint board of 
county commissioners shall appoint a county surveyor of one of the counties in
terested to make such surveys, plans, profiles, cross-sections, estimates and specifi
cations as may be necessary for said improvement. Under this section it is dis
cretionary with the board as to which of the surveyors will be selected to perform 
the work on the improvement. If the joint board cannot agree upon a surveyor, 
it becomes the duty of the state highway commissioner to designate a county 
surveyor of one of the interested counties to act in the premises. 

Section 3298-lSti G. C. (107 0. L. 82) makes the same provision for the selec
tion of a surveyor in those cases in which two or more boards of township trus
tees act jointly in the improvement of a road on the line between the townships. 

The same provision of law would apply to the improvement lying between two 
counties in those cases in which the state highway commissioner would assume 
jurisdiction over it. 

I cite these provisions with a view to showing that it is altogether problematic 
which of the county surveyors will be selected by a joint board of county 
commi.;;sioners, or township trustees, or the state highway commissioner him
self, to have charge of the construction, improvement, maintenance and repair 
of a road on a line between two or more counties. However, it is certain 
thaf one of the county surveyors of the counties interested will have the work to do. 

\Vhile this argument has not much weight, still I am of the opinion that on 
account of the facts above stated each county should be given credit for the full 
length of the road on the line between two or more counties. I realize it might 
be held that in the long run each county surveyor possibly would be called upon to 
perform, practically half of the work done on a county line road, and therefore 
each county ought to be credited with but half of said road, but as stated before 
this is problematic, and inasmuch as the statute makes no provision for such a 
condition as you suggest, it is my opinion that the county surveyors should be 
given the benefit of the doubt, and that therefore each county should be credited 
with the full length of the road on the line between the two counties. 

Very truly yours, 
JosEPH ::\IcGHEE, 

A ttomey-General. 

1294. 

OIL-INSPECTION FEE BASED UPOX XU::\IBER OF BARRELS IX CAR 
REGARDLESS OF KI:-.JD-\VHEX OIL AXD GASOLINE SHIPPED 
1:-.J CO::VIPART::\IE}JT CAR, FEE IS BASED ON NU::\IBER OF BARRELS 
OF EACH. 

When the diff"erent kinds of oil which have been shippuf in a compartmellt 
car, that is, a tank car that is divided to hold two or more kinds of oil, are in-
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spected, the illspectiou jee is based not separate/:; upo11 "the 11umber of barrels of 
each kind of oil fou11d in the shipment, but such fee is to be based upo11 the total 
amount of barrels of oil in the shipme11t, regardless of kind. 

TV/zen, however, a shipment in such compartme11t car contai11s gasoline and 
oil, the fee to be charged for such shipment i~ to be based HOt upon the c11tire 
number of barrels in the shipment, but to be computed upon the number of barrels 
of oil take11 as one kiud aiZIJ tlze 1lllll!ber of barrels of gasoli11e takeu as a1zotlzer. 

CoLr:o.rBrs, Omo, June 21, 1918. 

Hox. CHARLES L. REscH, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR :-I have your letter of :lfay 18, 1918, as follows: 

"I beg to call your attention to that part in particular of section 850 
of the General Code which reads: 

'\\'hen a lot inspected exceeds fifty barrels of fifty gallons each in the 
ag-gregate, for each barrel, three cents,' 
and ask your opinion as to what fees are to be charged for impections on 
what is known as a compartment car, that is, a tank car that is divided to 
hold two or more kinds of oil. 

I cite for instance the case of a dl'aler n·ceiving such car containing 
30 barrels of gasoline and 40 barrels of refined oil, or 70 barrels in the 
aggregate 

I would like to have your opinion as soon as possible as I now have 
such case pending." 

Section 850 G. C. reads : 

"Each owner of oil inspected under this chapter shall pay the state for 
inspection the following fees: 

For a single barrel, pacbge or cask, twenty-five cents. 
\\'hen the lot inspected does not exceed ten barrels of fifty gallons 

each in the aggregate, for each barrel, fifteen cents. 
\\"hen the lot inspected does not exceed fifty barrels of fifty gallons 

each in the aggregate, for each barrel, ten cents. 
\\"hen the lot inspected exceeds fifty barrels of fifty gallons each in the 

aggregate, for each barrel, three cents. 
All fees under this chapter shall be payahlc on demand of the treas

urer of state and in no case shall the payment thereof be deferred hcyoml 
the tenth of the next month after the inspection is made, and such fees 
shall be a lien on the oil so inspected." 

Section 865 G. C., relative to the inspection of gasoline, rl'ads in part: 

"For such inspections, the state inspector shall receive the same fees 
as for the inspection of oils, * * * " 

From a reading of these sections it is my opmwn that when different kinds 
of oil are shipped in a compartment car, that is, a tank car divided to hold two or 
more kinds of oil, the amount of oil shipped in the different compartments should 
be added together as a basis for determining the fee. For instance, if 30 barrels 
of fifty gallons each of one kind of oil and 40 barrels of fifty gallons each of an
other kind of oil, making 70 barrels altogether, are shipped, the fee should be a 
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fee of three cents for each barrel, under the provision of section 850 G .C., to the 
effect that when a lot inspected exceeds fifty barrels of fifty gallons each in the 
aggregate, the fee shall be three cents for each barrel. 

I reach this conclusion because of the fact· that section 850 is dealing with 
shipments of oil, meaning all kinds of oil, not one kind or the other, therefore, the 
fact that the shipment of oil contains different kinds should make no difference. 

However, in the case you cite the shipment contains forty barrels of refined 
oil and thirty barrels of gasoline. The authority for the inspection fees to be 
charged for the inspection of gasoline is found in section 865, part of which is 
above quoted. This section deals with gasoline, not! with oil, and although it pro
vides the same fees for inspection of gasoline as is paid for the inspection of oil, 
nevertheless its provisions deal solely with gasoline. The "lot" to be inspected, 
referred to in section 850, is a "lot" of oil and the "lot" which the provisions of 
865 G. C. adopts by reference is the "lot" of gasoline. Therefore, when determin
ing the fees, the number of barrels of gasoline should be counted separate and 
apart from the number of barrels of oil and the fee to be charged for inspection 
of gasoline based upon the number of barrels of gasoline, and the fee to be charged 
for the inspection of oil based upon the number of barrels of oil. 

Very truly yours, 
JoSEPH :McGHEE, 

A ttonzcy-General. 

1295. 

APPROVAL OF BOXD ISSUE OF DELAWARE COUNTY-$17,400.00. 

CoL1::~mus, OHIO, June 21, 1918. 

Industrial Commission of Olzio, Columbus, Ohio. 

GEXTLE~1EX :-
In re: Bonds of Delaware county, Ohio, m the sum of $17,400.00, to 

pay the respective shares of Harlam township and of the owners of bene
fited property assessed of the cost and expense of constructing the Paul 
road improvement in said county and township. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Delaware county, Ohio, relating to the above issue of 
bonds and find said proceedings to be in conformity to the provisions of the Gen
eral Code of Ohio relating to bond issues of this kind. 

I am, therefore, of the opinion that properly prepared bonds covering said 
issue will, when the same are properly executed and delivered, constitute valid 
and binding obligations of said county to be paid according to the terms thereof. 

:1\o bond form of the bonds to be printed covering said issue has been sub
mitted for my approval. I am, therefore, retaining said transcript until a proper 
bond form is submitted and approved. 

Very truly yours, 
JoSEPH :\IcGHEE, 

A ttome:y-General. 
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1296. 

"\PPRO\-.\L OF BOXD ISSUE OF DEL.\WARE COUXTY-$17,300.00. 

Corx~rncs, OHio, June 21, 1918. 

llldustrial Colllmissio11 of 0/zin, Colulllblls, Olzin. 
GEXTLE)IEX :-

In re: Bonds of Delaware county, Ohio, in the sum of $17,300.00, for 
the purpose of paying the rcspcctin~ shares of Harlem township and of 
the owners of benefited property assessee! of the cost and expense of con
structing the Green road improvement in sairl county and township. 

I have carefully examined the tran!'cript of the proceerling-s of the hoarrl of 
county commissioners of Delaware county, Ohio, relating to the ahon~ is;uc of 
bonds and find said proceeding-s to he in conformity to the proYisions of the Gen
eral Code of Ohio relating to bond issues of this kind. 

I am, therefore, of the opinion that properly preparecl honrls crl\'ering sai!l 
issue will, when the same arc properly executed and delivered, constitute valid 
and binding obligations of said county to he pair! according to the terms thereof. 

Xo bond form of the bonds to be printed covering said issue has been sub
mitted for my apprO\·al. I am, therefore, retaining said transcript until a proper 
bond form is submitted and approved. 

1297. 

\.cry truly yours, 
JosEPH :\fcGHEE, 

AttorHey-GeHcra/. 

APPROVAL OF IlOXD ISSUE OF DELA\\'.\RE COUXTY-$19.300.00. 

CoLC::I!Dl'S, Omo, June 21, 191R 

Industrial Commissio11 of Ohio, Columbus, 0/zio. 

In re bonds of Delaware county, Ohio, in the sum of $19.300.00, to pay 
the respective shares of Harlem and Trenton townships and of the owners 
of benefited property assessed of the cost and expensP of constructing the 
]. ]. Cook road improvement in said county and townships. 

GExTLE:I!EX :-I have carefully examiner! the transcript of the proceedings of 
the board of county commi"ioners of Delaware county, Ohio, relating to the ahove 
issue of bonds and find said proceedings to he in conformity to the Jlrm·isions of 
the General Code of Ohio relating to ]JOn(! i-s11es of this kind. 

I am therefore of the opinion that Jlropcrly preparerl bonds cowring said issue 
will, when the same arc properly executed anrl rleliYered. constitute Yalid and bind
ing obligations of said county to he paid according to the term' thereof. 

X o bond form of the honrl5 to he printer! coYering sair! issm• has been suhmitted 
for my appro\·al. I am therefore rl'taining sairl transcript until a proper honrl form 
is submitted and appro\'erl. 

Very truly yours, 
JoSEPH :\fc(;I!EE, 

A ttoi'I!CJ•-Gcllcra/. 
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1298. 

APPROVAL OF BOXD ISSUE OF DELAWARE COUXTY-$8,500.00. 

CoLGMBGS, 0Hro, June 21, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Delaware county, Ohio, in the sum of $8,500.00 to pay 
the respective shares of Berkshire and Kingston townships and of the own
ers of benefited property assessed of the cost and expense of constructing 
the Blayney road improvement in said county and townships. 

GENTLEMEN :-1 have carefully examined the transcript of the proceedings of 
the board of county commissioners of Delaware county, Ohio, relating to the above 
issue of bonds and find said proceedings to be in conformity to the provisions of 
the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and bind
ing obligations of said county to be paid according to the terms thereof. 

No bond form of the bonds to be printed covering said issue has been submitted 
for my approval. I am therefore retaining said transcript until a proper bond 
form is submitted and approved. 

1299. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-General. 

APPROVAL OF COXTRACT BETWEE::-.J SA~IUEL PLATO AXD ACTING 
DIRECTOR OF STATE ARMORIES. 

CoLUMBGS, OHIO, June 22, 1918. 

HoN. J. E. GrMPERLING, Acting Director of State Armories, Columbus, 0/zio. 
DEAR SIR :-You have submitted to me contract entered into on the 21st day of 

June, 1918, between Samuel Plato, an individual, of Marion, Indiana, and your
self for the construction and completion of a state armory building to be built in 
Elberon avenue, Zanesville, Ohio, according to the approved plans and specifications, 
including the substitute of terra cotta for stone trim and the substitution of tile for 
cement floors as per alternate specifications and bid, said contract calling for the 
sum of $50,148.10. At the same time you have submitted a bond securing said con
tract in the penal sum of $50,000.00. 

I have examined said contract and find the same to be in compliance with law, 
and having received from the auditor of state a certificate that there is money 
available for the payment of the contract price, I have this day approved said con
tract and filed the same in the office of the auditor of state. 

I am returning herewith duplicate copies of said contract. 
Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 
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1300. 

ROADS .\XD HIGII\\'AYS-LAYIXG OL'T AXD ESTABLISHI:\G XE\V 
ROADS-\\'HEX THEY :'IL\ Y BE COXSTRCCTED AXD DIPROYED 
-HO\Y COUXTY AXD TO\\'XSHIP ROAD DETER:'III:\ED-:\0 JOI:\T 
ROADS. 

The sole authority to lay out and csta/Jlish a ne'14.' road is t·cstcd ill the cou11ty 
commissioners. 

A road cannot be constructed and improved unless it has been pre<·iously laid 
out and established, except by the county commissioners, under section 6906 ct seq. 
General Code. Township trustees, therefore, hat•e 110 authority to construct a llC'W 
road zdzere 1!0ile has been previous!~; laid out and established. 

The character of a road as a county or township road under existing laws de~ 
pends upon the authority zdziclz has constructed or improved it. All wzimproz·e{/i 
roads arc toumslzip roads. 

In determining the character of a road by this test, its improz·emcnt under all}' 
of the plans outlined in section 6906 et seq. of the General Code makes it a county 
road though the tozcllship trustees may have participated in the proceeding. There. 
are 110 "joint" roads. 

CoLt:MBt:s, Omo, June 24, 1918. 

Ho:-.. T. A. JExKrxs, Prosecuting Attomey, Ironton, Olzio. 

DEAR SIR :-I have your letter of June 7, in which you request my opinion as 
follows: 

"Query: Whose duty is it to look after the laying out and construction 
of township roads? 

Section 6860 proddes as you will note that the county commissioners 
have power to establish and widen roads. etc. Thi' <;:Jmf:' section pro\'ides 
that this power extends to all roads within the county except with certain 
exceptions. Other sections dealing with this proposition follow and provide 
for different steps in road construction, but it might he contended that all 
these sections have to do with county roads. Especially is this true when 
we come to consider that the General Code of Ohio, in section 3298-1 ancl 
other sections immediately following provide how township roads are to be 
constructed. \Vere it not for section 3298-1 and other sections immediately 
following, one would conclude that there would he no question but that the 
county commissioners have the duty of building all new roads. If the sec
tions 6860 et seq. are held to deal only with county roads then sections 
3298-1 et seq. would provide for the method and manner of constructing 
township roads and there would be no conflict, hut if the first mentioned 
group of sections are held to permit county commissioners to build town
ship roads, then there are two methods by which township roads may be 
constructed. X ow the question is as set out above: Is it the duty of 
county commissioners to lay out and construct township roads, or docs 
the filing of petitions with the county commissioners mean that any roads 
huilt in compliance with said petition are then county roads? And again: 
Can a county and a township jointly construct a new road? I think 
not. If they can would it be a county road or a township road? 

I enclose herewith copy of an opinion to Bon. Roger D. Hay, prosecuting 

2~-Yol. I-A. G. 
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attorney of Defiance county, under date of ).Iarch 18, 1918, Xo. 1084, to which I 
refer you for the principles upon which a specific answer to your questions are 
to be found. 

I held therein that the county commissioners had the sole authority to locate 
or establish a road; that the location and the establishment of a road are steps sepa
rate and distinct from the construction or improvement of the road-the one 
amounting merely to a dedication of a certain way to public travel, the other being 
such alteration of the surface of the earth within the bounds of the public way as 
may make it more suitable for travel. 

The county commissioners have the power .under section 6906 to combine the 
steps of laying out and establishing a new road with that of building it, and when 
such combination is made in the manner provided by that and the succeeding section 
the road when completed will, of course, be a county road. But the effect of action 
under section 6860 of the General Code is not to constitute the road as located and 
established, a county road, but merely a road; in fact, the character which it im
mediately assumes as an unimproved public way is that of a township road-for 
roads are now classified not by reference to the manner of the establishment or 
location, but by reference to the authority which has constructed them. 

See section 7464 of the General Code referred to in the enclosed opinior. 
All unimproved roads are, generally speaking, therefore, township roads, and 

the fact that the county commissioners, as the only competent authority to do so, 
have conducted the proceedings for the location and establishment of a new road, 
does not stamp it as a county road. 

Section 3298-1 and succeeding sections of the General Code, to which you refer, 
were not specifically considered in the enclosed opinion. I call your attention, 
however, to the language of the first of these sections. It provides as amended in 
107 0. L. 73, that: 

"The board of trustees of any township shall have power * * * * 
to construct, reconstruct, resurface or improve any public road or roads 
or part thereof under their jurisdiction * * * * *" 

The absence from this context of the words "location," "establishment" and 
other words of similar import, especially when the section is compared with section 
6906, which is the corresponding section referring to the commissioners of the 
county, is significant and is in accord with the conclusions which I have already 
stated. 

Under the early law roads might be "established," "located" or "laid out" either 
by the commissioners or by the township trustees, and they were classified, broadly 
speaking, as county or township roads accordingly as whether they had been estab
lished by the one authority or the other. The Cass law of 1915 did away with this 
scheme of things and the \Vhite-).fulcahy law of 1917 makes no change in the 
general framework of the existing law in this respect. 

Your question, therefore, is to be answered as follows: 
The county commissioners alone have the authority to lay out a new road. 

Either the commissioners or the township trustees have power to construct a 
road where the establishment has taken place but no construction work has been 
done-and this without regard to the manner of its location and establishment, 
which must be by proceedings had before the county commissioners under section 
6860. The county commissioners, however, may combine in one proceeding the 
laying out of a new road and the construction of a more or less improved surface 
thereon by virtue of section 6906 et seq. of the General Code. The township trus
tees may not do this; but their construction enterprises must be conducted upon 
roads that have already been laid out. 
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Your last question relative to the joint construction of the new road may be 
answered hy 'aying that there is no statutory authority for the joint construction 
of a new road. The proceedings authorized by section 6906 are all county pro
ceedings, although by virtue of section 6916 of the General Code a part of the cost 
may be borne by the township. This, however, occurs without any proceedings on 
the part of the township trustees except when they are called upon to agree upon 
the proportion to be assumed by the township under the third optional plan therein 
provided. Such agreement, however, does not make the improvement a joint one 
in any sense, and when proceedings have been had under favor of this section, the 
road when constructed would be a county road. 

1301. 

Yours very truly, 
JosEPH ::\lcGHEE, 

A ttonze:>•-Gelleral. 

JAIL PRISOXERS-GUARDS FOR SUCH PRISOXERS BEIXG WORKED 
OX ROADS APPOIXTED BY SHERIFF-::\IAIXTEXAXCE-CmiPEX
SATIOX TO PRISOXERS. 

(1) 1¥hen jail priso11crs arc bei11g ~t·orked on the roads 1111der agreement 
bet'ZL•ec11 the sheriff and the cOI!nt:>• commissioners, the guards in control of such 
prisoners should be appointed by the sheriff and not b:>• the cozmty commissioners. 

(2) TVhen such prisoners are worl~ing on the roads they are not to be con
sidered as being in jail withi11 the mea11ing of sectio11 2850 G. C., u!hich section 
provides for the allowmzce of the sheriff for feeding prisoners i11 jail. Under 
section 7500 G. C. the commissioners must reimburse the sheriff for his actual cost 
of maintaining these prisoners, includhzg the cost of feeding them. IVhether or not 
the cost exaeds 75 cents per day is immaterial. 

(3) U'he11 the sheriff and the commissioners agree upon the amount to be 
paid these prisoners for their labor, this amount must be credited to the prisoner 
and paid to him upon his discharge from jail, ur sometime prior to his discharge, 
as the sheriff may see fit. It is not necessary, howC"I:er, that the prisoners be paid 
an:ything. 

(4) The amount paid to these prisoners for their labor, as 'ZL·ell as the expense 
of transportation, maintenance and discipline, should be paid from tlze road fund. 

CoLl.'~IBl"S, Omo. June 24, 1918. 

Hox. THo~L\S F. Hl.'osox, Prosecuting Attoruey, Springfield, Ohio. 

DE.\R SIR :-1 have your letter of :\larch 6, 1918, as follows: 

"The commissioners of Clark county propose to make use of the prison 
labor on the roads of this county. \\'hen such prisoners have been sen
tenced to imprisonment in the county jail, are the guards to be furnished 
by the sheriff or by the county commissioners? 

In this county the sheriff is paid 65 cents per day for keeping and 
feeding the prisoners. \\'hen these prisoners are at work on the roads, it 
will be necessary for the sheriff to prepare and send with the prisoner his 
dinner meal, such food to be of better quality and of greater quantity than 
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when the man is constantly confined in the jail. Can the comm!sswners 
legally contract with the sheriff for more than 75 cents per day for keeping 
and feeding such prisoners while so employed? (Section 2850 G. C.) 

Can the commissioners exceed the maximum provided in section 2845 
G. C., when arranging with the sheriff for payment for the labor of these 
prisoners? 

Should the sheriff be paid for the labor of these prisoners out of the 
road fund and the credits so given to said prisoners be paid in by the sher
iff to the county fund? 

On May 17, 1915, a bill was passed entitled, "An act to provide a system of 
highway laws for the state and to repeal all sections of the General Code and acts 
inconsistent therewith.'' Chapter 11 of this act was entitled, "Use of prison labor 
on roads." Section 261 of the act, which became section 7496 of the General Code, 
provided that the state highway commissioner might make a requisition upon the 
warden of the· penitentiary or superintendent of the state penal institutions for 
prisoners to work upon the state highways. Section 262 of the act, now section 7497 
of the General Code, provided for an agreement between the state highway com
missioner and the prison officials for the amount to be paid for the use of the 
prisoners in addition to the entire cost of transportation, maintenance and disci
pline. Section 263 of the act, now section 7498 of the General Code, provided that 
the county commissioners might make a requisition upon the state prison authori
ties for prisoners desired for use upon the county highways. Section 267 of the 
act, now section 7502 G. C., reads: 

"All persons convicted of crime and sentenced to be confined in the 
state reformatory, penitentiary, jail, workhouse or other penal institutions, 
shall be subject to labor upon the highways and streets as hereinbefore 
provided." 

Section 265 of the act, now section 7500 G. C., provides: 

"The county commissioners may make requisitions upon the authorities 
in charge of any workhouse located within such county for any number of 
prisoners confined therein, or upon any jailers for any number of prisoners 
sentenced thereto, desired for use upon the highways of said county, or in 
the manufacture of road materials and the authorities in charge of said 
workhouse, and the jailer in charge of said jail, may furnish such prison
ers, if available, out of the number in their charge. An agreement shall 
first be entered into between the county commissioners, and the authorities 
in charge of said workhouse or jail, prescribing the amount which shall be 
paid for the labor of such prisoners in addition to the cost of transporta
tion, maintenance and discipline of said prisoners. The restrictions here
inbefore provided for determining the amount to be paid for the labor of 
such prisoners when the same are procured from the state penal institutions, 
shall apply to all contracts for the use of prisoners of any workhouse or 
jail. Persons sentenced to imprisonment for non-payment of fines shall 
be liable to work upon the roads as other prisoners." 

Section 277 of the act, now section 7512 G. C., provides: 

"The guards, if any, in charge of said prisoners shall, so far as possible, 
be selected from men who are competent to supervise the work under con-
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struction and, so far as practicable, said guards shall supervise such work 
under the directions of persons having the supervision of the construction 
or repair of said roads or streets, in addition to their duties as guards." 

Section 7496 of the General Code, above referred to, provides: 

"Said requisition shall be made through the officials having general 
charge of said institutions (state penal institutions) and such officials and 
said highway commissioners shall by agreement provide for the cost of 
transportation and maintenance of said prisoners, and the discipline and 
government thereof. The discipline of such prisoners shall be under the 
control of guards furnished by the prison authorities. The rulf's and regu
lations under which such prisoners shall work shall be prescribed by the 
prison authorities, but the work to be done and the manner of doing such 
work shall be under the control of the state highway commissioner or those 
acting under his authority in charge of such work." 
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It will be seen from the above qr.oted part of section 7496, that in the enact
ment of this section the legislature left no doubt as to what authority should 
appoint the necessary guards. 

Section 7498 G. C., providing for the agreement between the county commis
sioners and the state prison authorities, provides: 

"The county commtsswners shall have full power and authority to 
enter into an agreement with the authorities controlling such prison, and 
all the provisions of law relating to the transportation, maintenance and 
discipline of prisoners when working upon the state highways, under requi
sition of the highway commissioners, shall apply to prisoners working upon 
county highways." 

This section, by adopting the pronswns of section 7496, allowed no doubt to 
remain as to what authority should appoint the guards in cases where state prison
ers were working on county roads. However, in the case you submit, viz., where 
county jail prisoners are being worked on county roads by agreement between the 
sheriff and the county commissioners, the legislature failed to make specific provi
sion as to how the guards should be appointed. 

Section 7500 G. C., which is the section providing for the use of jail prisoners 
upon county roads by agreement between the county commissioners and the sheriff, 
and quoted above, does provide, however: 

"An agreement shall first he entered into between the county commis
sioners and the authorities in charge of said workhouse or jail, prescribing 
the amount which shall be paid for the labor of such prisoners in addition 
to the cost of transportation, maintenance and discipline of said prisoners." 

It is clear from this provision that the legislature contemplated that the county 
commissioners were to reimburse the sheriff not only for the cost of transportation 
and maintenance, but also for the cost of discipline. It would follow from this that 
the sheriff would be the proper party to furnish the guards, since the only way in 
which he could incur the cost and expense of discipline would be to employ these 
guards himself in the first instance. This conclusion is strengthened by the fact 
that these prisoners are sentenced or committed to the county jail and as jail pris
oners are in the custody and control of the sheriff, and that officer is responsible 
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for them until the day of their discharge. The fact that the prisoners are worked 
upon the roads does not in any way affect his responsibility, since in such cases the 
jail is simply extended to include the territory where the prisoners are working, 
hence the responsibility of the sheriff remains, and I am of the opinion, in view 
of this fact and because of the provisions of the section as referred to, that in the 
case you submit the guards should be furnished by the sheriff and not by the county 
commissioners. 

In your second question you ask whether the sheriff may be allowed more than 
seventy-five cents per day for keeping and feeding these prisoners while they are 
working on the roads. Section 2850 G. C. provides: 

"The sheriff shall be allowed by the county commissioners not less than 
forty-five nor more than seventy-five cents per day for keeping and feed
ing prisoners in jail, but in any county in which there is no infirmary, the 
county commissioners, if they think it just and necessary, may allow any 
sum not to exceed seventy-five cents each day for keeping and feeding any 
idiot or lunatic. The sheriff shall furnish at the expense of the county, 
to all prisoners confined in jail, except those confined for debt only, fuel, 
soap, disinfectants, bed, clothing, washing and nursing when required, and 
other necessaries as the court in its rules shall designate." 

This is a general provision relating to prisoners confined in the county jails. 
Section 7500 G. C., above quoted, provides that when jail prisoners are being worked 
on county roads, an agreement shall first be entered into between the county com
missioners and authorities in charge of such workhouse or jail, prescribing the 
amount which shall be paid for the labor of such prisoners, in addition to the cost 
of transportation, maintenance and discipline of such prisoners. It will be seen 
from this provision that the commissioners and the sheriff may, by contract, agree 
upon the amount which shall be paid for the labor of the prisoners "in addition to 
the cost of transportation, maintenance and discipline." The amount to be paid 
for the labor is to be determined by the· commissioners and the sheriff, but the 
balance to be paid by the commissioners, in connection with the working of 
these prisoners upon the roads, is not some amount which may be agreed upon, 
but is to be "the cost of transportation, maintenance and discipline." The 
county commissioners are to pay the actual cost of transportation, maintenance 
and discipline of these prisoners upon the roads, and this being a special act 
dealing only with a certain class of prisoners who are being engaged in a cer
tain class of work, it is my view that it is to be looked upon as an exception to 
section 2850 G. C. The prisoners referred to in that section are the prisoners 
confined in the jail, and while the prisoners working upon the roads are prison
ers confined within the jail in one sense, I do not believe they are such prison
ers as would fall under the provisions of section 2850 G. C. Section 7500 G. C. 
being a special and later act, ought to govern, and it is my opinion, in answer 
to your second question, that the commissioners must reimburse the sheriff for 
the actual cost of maintaining these prisoners, which, of course, includes the 
cost of feeding them. If this cost should exceed seventy-five cents per day, it 
is my opinion that the commissioners may, nevertheless, and should, pay the 
same. 

Answering your third question, I beg to quote section 13717 G. C. to which 
you refer: 

"\Vhen a fine is the whole or a part of a sentence, the court or magis
trate may order that the person sentenced remain imprisoned in jail un-
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til such fine and costs are paid, or secured to be paici, or he is other
wise legally discharged, provided that the person so imprisoned shall 
receive credit upon such fine and costs at the rate of sixty cents per 
day for each day's imprisonment." 
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Section 7500, as amended in 106 0. L., p. 656, provides that the agreement 
between the sheriff and the commissioners shall prescribe the amount which 
shall be paid for the labor of such prisoners, in addition to the cost of trans
portation, maintenance and discipline of such prisoners. This section further 
provides: 

"The restrictions heqeinbefore provided for determining jhe 
amount to be paid for the labor of such prisoners when the same are 
procured from the state penal institutions, shall apply to all contracts 
for the use of prisoners of any workhouse or jail." 

The question here arises whether or not the amount which the statute refers 
to as being paid to the prisoner for his labor on the roads means an actual pay
ment to the prisoner of some agreed sum per day for his labor or whether it 
means an amount to be credited to such prisoner upon his fine or costs, or sen
tence of imprisonment. It is suggested that it means the latter and that the 
commissioners and the sheriff, in agreeing upon the amount, are limited by the 
provisions of section 13717, above quoted. It will be noted, however, that sec
tion 7500, above quoted, in part, provides that the amount to be paid for the 
labor of the prisoners shall be subject to the same restrictions as is the amount 
paid to prisoners in the state prisons for their labor under agreements be
tween state prison authorities and the highway commissioner. This provision car
ries us by reference to section 7497 G. C. wherein the restriction upon the 
amount to be paid to the state prison authorities is as follows: 

"The amount to be paid to said prison authorities, if anything, for 
the use of said prisoners, in addition to the entire cost of transportation, 
maintenance and discipline of said prisoners, shall be agreed upon be
tween the officials having charge of said institutions and the said high
way commissioner, but the amount so paid shall not exceed the cost of 
such transportation, maintenance and discipline of said prisoners plus 
the amount to be credited to such prisoner on account of his labor upon 
such highways." 

That the clause in section 7497, "the amount to be credited to such prison
er on account of his labor upon such highways" refers to an actual pa)·ment of 
money to the prisoners for their labor and not simply to a credit upon their fine 
or imprisonment, is clear from the fact that no system of credits upon fines or im
prisonment is in vogue at any of the state penal institutions, no provisions being 
made for any such system in such institutions by statute. This being so, it would 
seem that the authority in section 7500, for the sheriff and county commissioners 
to enter into an agreement, prescribing the amount which shall be paid for the 
labor of prisoners upon the roads, which is made subject to the same restrictions 
as the amo~.<nt to be paid state prisoners, is an authority not to simply credit the 
prisoners with a certain amount upon their fines, but to determine and agree upon 
an amount which shall be actually paid to the prisoner for his labor. 

Section 13717, referred to in your communication above quoted, provides that 
jail prisoners shall receive a credit of sixty cents per day for each day's impris-
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onment and determine in that manner the length of their imprisonment, but this 
section, to my mind, has no bearing upon the amount to be paid to jail prisoners 
for their work upon the roads, under agreement between the county commission
ers and the sheriff. It has been suggested that the authority given in these 
statutes to the state and county prison officials to agree with the highway com
missioner and the county commissioners, respectively, upon a sum to he paid the 
prisoners for their labor upon county roads, is not an authority to fix any amount 
they may agree upon in the contract, but simply an authority to agree to pay what
ever other statutes may allow to prisoners for their labor. This position is, to my 
mind, without foundation. 

Section 7500 places the determination of the amount to be agreed upon be
tween the county commissioners and the sheriff upon the same basis as the de
termination of the amount to be agreed upon by the state highway commissioner 
and the state prison authorities, under section 7497. There is no statute, to my 
knowledge, that allows prisoners in the state prisons any certain sum for their 
labor, nor is there any statute which lays down any general rule for the fixing of 
an amount to be paid them for such labor. There are several statutes, such as 
1866, 2183-1, 2227-5 and 2227-6, which make provision for the payment of certain 
amounts to prisoners for their labor, but all of these statutes refer to special 
classes of prisoners engaged in special work. 

It is therefore my opinion that section 7497 gives to the state prison author· 
ities and the state highway commissioner the authority to determine in their 
agreement the amount which is to be paid to prisoners for their labor upon 
roads, and this amount so agreed upon must be credited to the prisoner and ac
tually paid to him upon his discharge from prison, or at such other time as the 
prison authorities may see fit. 

This view of section 7497 forces a similar conclusion with respect to section 
7500 and iC is therefore my opinion that when the county commissioners and the 
sheriff enter into such an agreement, as you refer to, for the working of jaH 
prisoners upon the county roads, the sheriff and the commissioners may agree 
upon an amount to be paid these prisoners for their labor and that this amount 
must be credited to the prisoner and paid to him upon his discharge from jail, or 
some time prior to such discharge as the sheriff may see fit. 

It is also suggested that sections 2238 and 2248 of the General Code might 
have application to the situation you present, but an examination of the history 
of these sections discloses that they are limited in their application to the labor of 
prisoners in the operation of plants in the manufacture of brick or other road 
building material or supplies, and has no connection whatever with prison labor 
upon the roads. 

Answering your fourth question, beg to call your attention to section 7506 G. C. 
which is a part of the act above referred to, and which reads as follows: 

"The county, city and village authorities having charge of such 
roads and streets may lawfully expend any moneys available for the 
repair and maintenance of such roads or streets to meet the cost of 
transporting, maintaining and disciplining such prisoners while so employed 
upon such roads or streets." 

It will be seen from this section, that while the act provided that the cost of 
transportation, maintenance and discipline of the prisoners should be paid out of 
the road fund, it did not make any specific provision as to the credits for the labor 
of the prisoners. Under the act it is not only necessary for the county commis
sioners to pay the cost of transportation, maintenance and discipline of these pris-
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oncrs when working them upon the county roads, hut also to pay an amr,unl tu Le 
agreed upon between themselves and the sheriff, and it is my opinion that this 
latter amount, as well as the expense of transportation, maintenance and discip
line of prisoners, should be paid from the road fund. 

1302. • 

Yery truly yours, 
JosEPH l\IcGHEE, 

Attonzcy-Ge11cral. 

BOXDS :\IAY XOT BE ISSUED FOR DIPROVE:\IEXTS TO SCHOOL 
PROPERTY ORDERED BY PLL':\IBIXG IXSPECTOR L'XDER 7630-1-
WHAT RESOLUTIO~ BY BOARD OF EDUCATIOX :\IL'ST COXTAIX 
-DISAPPROVAL OF BOXD ISSUE OF BELLEFOXTAIXE-$80,000.00. 

Bouds may uot be lawfully authori::ed under section 7630-1 of the General Code 
for the purpose of making improvemeuts on school property relldered necessary by 
the orders of the state plumbing i11spector. 

The rcsolutioll of the board of education Prot·idilly fur the issuance of bollds 
must proZ'ide for tlze allllllal lev-:,• a11d collection of taxes to pay the interest on said 
bonds, a11d to cO'i!er an aliquot part of the Particular indebtedness thus created. 
The levies on account of principal uta-:,• not be made substantially differellt for tlze 
several :years during which the builds are to run; and if such bonds are to be issued 
in series, aud sinkiug fund levies in the strict sense are not provided for, the levies 
011 account of principal beiug limited to that which is payable in an.J,• ·year, the 
series must be so arranged as that substantially equal amounts of prillcipaf shall 
mature in each year of tlze life of the bonds. 

CoLl.:1IDl.:S, OHIO, June 24, 1918. 

The Industrial Commission of Ohio. Columbus, Ohio. 

GENTLEMEN:-

In re: Bonds of the school district of the city of Bellefontaine; two 
issues, (a) in the sum of $80,000 for the purpose of improving certain 
various school buildings; and (b) in the sum of $25,000 for the purpose 
of purchasing a site and erecting thereon a school house and furnishing 
the same. 

\Ve return herewith the transcript of the proceedings of the board of educa
tion of the school district of the city of Bellefontaine, Ohio, relative to the issuance 
of both the series of bonds above referred to. The following are the reasons for 
which I am unable to advise that said series of bonds have been issued in ac
cordance with the provisions of the law nor that the same constitute a good and 
valid legal obligation against the school district: 

THE $80,000 ISSUE. 

These bonds are issued under the assumed authority of section 7630-1 of the 
General Code, for the purpose of making improvements ordered by the state in
spector of plumbing and by the division of workshops, factories and public build-
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ings of the department of inspection of the industrial commtsston of Ohio. The 
preamble to the resolution providing for the submission of the question of issuing 
said bonds to a vote of the electors and that of the resolution providing for the 
issuance of said bonds both recite that $60,000 of the proceeds is to be expended 
for the purpose of complying with the order of the state plumbing inspector, and 
the remaining $20,000 is to be expended for the purpose of complying with the 
orders of the department of inspection of workshops, factories, etc. 

There is, however, no separation of the bonds themselves as between these two 
classes or objects-that is, bonds of particular serial numbers are not issued for 
the one purpose and those of other serial numbers for the other purpose. 

Section 7630-1 of the General Code cannot be resorted to ior the purpose of 
issuing bonds in order to comply with the orders of the state plumbing inspector. 
The section provides that : 

"If a school house is wholly or partly destroyed. by fire or other cas
ualty, or if the use of any school house for its intended purpose is pro
hibited by any order of the chief inspector of workshops and factories" 

and certain other conditions exist, the board of education may issue the kind of 
bonds therein provided for. It is probably true enough that the state plumbing 
inspector's order has an effect similar to that of the chief inspector of workshops 
and factories or its successor, the Industrial Commission of Ohio; so that in a. 
sense it might be said that the action of the board of education of the city of 
Bellefontaine is within the spirit of. the section. However, the section is not in 
terms broad enough to cover the same, and there is no such ambiguity of ex
pression as to justify a resort to the principles of statutory interpretation. To 
the extent of $60,000, therefore, the $80,000 issue now under consideration is clearly 
without authority of law. 

It may be that the action that has been taken might, so far as this point is 
concerned, and but for the existence of other defects in the procedure which will 
hereinafter be stated, form the predicate of the valid issuance of bonds in the 
amount of $20,000. \Vithout citing cases, suffice it to state that there is some 
authority to the effect that an excessive exercise of power to issue bonds makes 
the issue illegal as to the excess only. But this question is not raised here be
cause the commission has not accepted an offer of $20,000 of bonds of this issue, 
nor has the board of education limiterl the issue to $20,000. The commission has 
agreed to purchase $80,000 of bonds of this issue or none, and my opinion is as to 
the validity of the issue as a whole. 

~forever, these bonds, or even as to the $20,000 which so far as the point just 
discussed is concerned, might be unaffected by the element of invalidity which I 
have mentioned (though I do not so hold) are subject to the same defects as those 
which I shall have occasion to describe in discussing the second. issue of $25,000. 

THE $25,000 ISSUE. 

X otwithstanding certain irregularities in the proceeding which do not go to 
the validity of the bonds, I find but one element of invalidity in them, which, how
ever, is of so serious a character that I find myself unable to approve the purchase. 

I quote from the resolution providing for the issuance of these bonds enough 
to show the nature of the question to be considered : 

"Be it Resolved, by the board of education of the city school district 
of Bellefontaine, Ohio, That the bonds of said city school district be issued 
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* * * in the amount of twcnty-fiYi! thomand dullar- all bearing dati:! 
the 1st day of :\lay, .\. D. 1918, anrl hearing interest from elate at the 
rate of five per cent per annum * * * payable semi-annually * * * 
in denominations of fi\·e hundred dollars, each, consecuti\·ely numbered 
from number 141 to 184 inclu,ive and fifteen hundred dollars l being three 
bonds of $500 each) maturing :\lay 1st, 1941, and fifteen hundred dollars 
(being three $500.00 bonds) maturing Xowmber I, 19-H, and hcing serial 
numbers 1~5 to 190, both inclusive; the residue of said bonds maturing as 
follows: $500.00 each year beginning :\lay 1, 1919 to 1940 both inclusiye; 
and $500.00 each ) t!ar X 0\ t!mlJer 1, 1919 to 1940, both inclusive." 

* * * * * * * * 
"Be it further, Rcsol·l'ed, That there be annually certified to the auditor 

of Logan county, a tax in addition to all other taxes sufficient to pay such 
bonded indebtedness as it falls due together with the amount of interest 
thereon maturing." 

Article XII, section 11 of the constitution of Ohio, provides: 

"X o bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation.under which 
such indebtedness is incurred or renewed, provision is made for leYying 
and collecting amwally by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a si1zking fzmd for their final redemption 
at maturity." 

Hon. Timothy S. Hogan, formerly attorney-general, in an opmwn found at 
page 1224 of volume II of the Annual Reports of the Attorney-General for the 
year 1914, held that the fundamental and underlying idea of this section of the 
constitution is, that an aliquot part of the principal sum of each indebtedness in
curred by the state or any political subdivision thereof should be retired or pro
vision made for its retirement by amortization of an aliquot part thereof during 
each year of its life. 

In arriving at this conclusion he considered the history of the proposal in the 
constitutional convention of 1912 and certain cases from other states having sim
ilar constitutional provisions. 

I agree with his conclusion, and point out that this requirement has the effect 
of necessitating the separation or segregation of the separate bond issues of the 
given subdivision for sinking fund purposes, and particularly the levying of taxes 
therefor. That is to say, under this provision it is no longer lawful for the sinking 
fund or taxing authority of any subdivision of the state to consider its handed 
indebtedness as a unit for amortization purposes and levy such amount of taxes 
as shall provide for the immediate or ultimate retirement of an aliquot part of 
the whole for each year; but each bond issue constitutes a separate unit, the amor
tization of which by annual tax levies must go on independently of the sinking 
fund requirements of other bond issues outstanding at the same time. I quote 
from the dictum of Donahue, J., in Link vs. Karb, 89 0. S. 326-339: 

"The taxing officials of any political subdivision of the state must pro
vide in the resolution or ordinance authorizing such issue, or in a resolu
tion or ordinance in relation to the same subject-matter passed prior to the 
issuing of such bonds, for levying and collecting annually by taxation an 
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amount sufficient to pay the interest thereon and provide a sinking fund 
for their final redemption at maturity. This, of course, does not require 
the immediate levying of a tax certain * * * but it does mean that, 
at the time the issue of bonds is authorized, the taxing authorities propos
ing to issue such bonds shall provide that a levy shall be made each year 
thereafter during the term of the bonds m an amount sufficient to pay 
the interest thereon and retire the bonds, * * *" 

It follows that a provision like that found in section 7613 of the General Code 
is substantially modified by this constitutional requirement. The section men
tioned provides that, 

"In any school district having a bonded indebtedness * * * the 
board of education of such district annually * * * shall set aside from 
its revenue a sum equal to not less than one-fortieth of such indebtedness 
together with a sum sufficient to pay the annual interest thereon." 

Section 7614 in the same connection provides that, 

"the board of education of every district shall provide a sinking fund for 
the extinguishment of all its bonded indebtedness." 

These sections permit the combination of the entire bonded indebtedness of 
a district into one sinking fund; but as we have seen, the subsequently adopted 
constitutional amendment forbids such combination and makes each issue of bonds a 
separate account for the purpose of ascertaining the sinking fund or amortization 
requirements thereof in the levy of taxes. 

As I interpret the resolution above quoted, it violates this requirement. The 
board of education has thereby attempted at least to provide for an annual levy to 
pay interest, but not for an annual levy for amortization purposes. This is made 
clear from the serial character of the bonds and the dates at which· the bonds are 
to mature. The intention in this particular is made even clearer by the financial 
statement attached to the transcript, which discloses the reason for postponing the 
maturity of six bonds of the issue until 1941. 

It appears from the financial statement that there are other bonds now out
standing maturing in series up to and including the year 1940, so that the addi
tional amounts which are to mature in the year 1941 under the present issue are 
intended to take the place, as it were, of the issue which at that time will have 
been retired. 

The deviation from the required uniformity is, to be sure, not great in the 
case of this issue, and affects but the one year 1941 in which $3,000 instead of $1,000 
of the issue will mature. It is greater, however, in the case of the $80,000 above 
referred to, in which the bonds, though in series, do not commence to mature until 
1941, and with irregularities in the amounts maturing each year, run on until 1957~ 
the full limit allowed by the forty year provision of section 7625 et seq. of the 
General Code, which by reference in 7630-1 is made applicable to bonds of this 
character. 

With all these facts before me, I cannot conclude otherwise than that the tax 
levying provision of each resolution is intended to require not a levy of an 
aliquot part of the principal with due allowance for sinking fund investments in 
each year of the life of the bonds, but for levies for principal only in the years 
in which the principal matures, and then for the amount maturing in those years. 

This is not in compliance with article XII, section 11 of the Constitution, and 
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slight though the deviation from the requirement is in the case of the $25,000, 
I feel unable to approve the issue as well as the one for $80,000 where the devia
tion is great. 

~Iy disapproval of these bonds on this ground is predicated upon another 
part of the dictum of Donahue, J., in Link v. Karb, supra, in which he distinctly 
holds that the "provision" of which the constitutional amendment speaks, shall be 
made in and as a part of the local "legislation" authorizing the issuance of bonds 
as well as in the statutes of the state. This expression was carried into the 
syllabus of the case (see the second and third branches thereof), but it is none the 
less dictum, for that point was not before the court. 

Great doubt exists in my mind as to the applicability of this holding in view 
of the subsequent decision of the supreme court in Cincinnati v. Harris, 91 0. S. 
151. This case involved bonds about to be issued by the board of trustees of the 
Cincinnati Southern Railway Company. Such bonds when issued would have been 
general obligations of the city of Cincinnati, but the trustees, who were the is
suing authority, had no power to levy taxes. The council of the city of Cincin
nati had passed no ordinance providing for the annual levy and collection of 
taxes to meet the interest and sinking fund requirements of the bonds, and ap
parently relying upon what has been said in Link v. Karb, supra, the city solicitor 
sought to enjoin their issuance. 

It appears, however, that the bonds were issued Lnder authority of a special 
act commanding council of the city to levy annually a tax "sufficient to pay the 
interest thereon and to provide a sinking fund for their final redemption." This 
the court held to be sufficient "provision" and proper "legislation" within the 
meaning of the constitution. The syllabus is as follows: 

"1. The act of March 5, 1913 (103 0. L., 112), supplementary to the 
act of May 17, 1911, (102 0. L., 111) conforms to the requirement of 
section 11, article XII of the Constitution of Ohio. 

2. This act and the act of May 17, 1911 (102 0. L., 111), is the 
legislation under which the indebtedness evidenced by the proposed is
sue of bonds is incurred within the meaning of section 11, article XII of 
the Constitution of Ohio." 

In the opinion, referring to the special act, Donahue, J., says: 

"This is the legislation under which this indebtedness is incun ~d, 
and this legislation conforms in letter and spirit to the provisions of 
section 11 of article XII of the Constitction of this state. This act is 
equally mandatory upon the council of the city of Cincinnati, not only as 
now constituted, but as may be constituted at any time during the life of 
these bonds, as any ordinance the present city council could now pass.'' 

This decision can be reconciled with the decision in the case of Link v. Karb 
on the theory that the special act involved in the Harris case required sinking 
fund levies to be made on the segregated basis which I have discussed; whereas the 
general statutes of the state applicable to municipal corporations and in force 
when Link v. Karb was decided, may have been regarded by the court as author
izing combined sinking fund levies. I quote from Link v. Karb the statements 
which otherwise explained would be inconsistent with the decision in the Harris 
case: 
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"In view of the fact * * * that, at the time this amendment was 
adopted and went into effect, there was legislation by the general assembly 
of Ohio in harmony with its provision, it would seem that something 
other and further than this legislation was intended. These boards (mu
nicipal councils) are authoritzed and required by law to levy and collect 
annually by taxation an amount sufficient to pay the interest on bonds and 
to provide a fund for their final redemption, and, therefore, it would ap
pear that this amendment to the constitution was framed and adopted 
for the purpose of requiring not only the legislature of the state but the 
taxing authority of any political subdh·ision of the state proposing to is
sue bonds to include in the law, resolution or ordinance, under which such 
indebtedness is incurred or renewed, the provision for levying and collect
ing annually by taxation an amount sufficient to pay the interest and retire 
the bonds, otherwise the only effect of this amendment would be to carry 
into the organic law of the state the existing statutory porvisions." 

It is possible to reconcile the two cases on another theory, that the bon.ds pro
posed to be issued by the trustees of the Cincinnati Southern Railway Company 
were issued under authority of a special act relating to .those bonds alone, and that 
when the authority therein provided for had been exercised the law became ex
ecuted; whereas, the general statutes of the state referred to in Link vs. Karb did 
not relate to the issue of any particular bonds, but conferred general authority to is
sue bonds. 

1\ow, section 5649-1 of _the General Code provides that in any taxing district, 
the taxing authority shall levy a tax sufficient to provide for sinking fund and in
terest purposes for all bonds issued in a political subdivision, which tax shall be 
placed before and in preference to all other items, and for the full amount thereof. 

This section in its former state was before the court when Link v. Karb was 
decided. As it then existed it provided "in any taxing district the taxing authority 
shall levy a tax sufficie~t to provide for sinking fund and interest purposes." 

If the reconciliation of the two cases which I have cited is to be worked out 
on the first of the two grounds above suggested, then the question is raised as to 
whether the amendment of section 5649-1 is to be interpreted as requiring segregated 
levies for each issue of bonds, and, as of course, by implication, repealing numerous 
statutes like 7613, for example, which authorized the management of sinking funds 
upon the other basis. If section 5649-1 as amended, requires segregated levies, then 
it would seem that "provisions" in bond issuing ordinances and resolutions for the 
making of annual sinking fund and interest levies are no longer necessary; and 
that if some such "provision" is so inserted, which does not comply with the re
quirement of the Constitution, it is to be treated as mere surplusage on the ground 
that because of the mandatory provision of section 5649-1 the power as to con
trolling future levies has been taken away from the issuing authorities. 

This reasoning would sustain the bonds now under consideration, because it 
would stamp as surplusage the paragraphs of the respective resolutions to which 
reference has been made. But there is doubt upon two points, first, as to whether 
section 5649-1 as amended really requires segregated sinking fund calcluations of 
levies any more than the section in its ·original form as it was before the court 
in Link v. Karb, supra, required them; and, second, whether the Harris case is to 
be distinguished from Link v. Karb upon the first ground suggested or upon the 
second, which accounts for Cincinnati v. Harris on the theory that it involved a 
special act rather than the general law. 

The doubt is so great that in a matter of this character, I do not feel :that I 
ought to attempt to decide the question, but that I ought to adhere to the practice 
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which has been followed in this department ever since article XII, section 11 was 
adopted and Link v. Karb was decided, viz : to require as a condition of my approval 
the inclusion in the resolution or ordinance under which the bonds are to be issued, 
of a tax levying provision in substantial compliance with the mandatory require
ment of the Constitution. 

If the bonds of the $25,000 issue had been made to mature in such series as 
that an equal aliquot amount thereof should fall due in each year of their life, 
then though the language of the tax le,·ying provision of the resolution in this case 
is even fundamentally different from that of the Constitution I would have been 
constrained to approve the proceedings in this respect on the authority of ::\Jr. 
Hogan's opinion, to which I have referred. 

In this opinion it was held that the Constitution did not forbid the issue of 
bonds in such series as that the retirement of an aliquot part thereof in each year 
of their life of the bonds might be provided for by taxation without the accumula
tion of a sinking fund in the strict sense; but slight though the deviation is, in that 
it affects but one year, it remains true that the maturities of the bonds of the 
$25,000 issue are so arranged that this principle is violated. As to the bonds of the 
$80,000 issue, the violation is palpable. 

For these reasons then I am unable to approve of either of these issues. I may 
add that as I find no other material defects in the proceedings relative to the 
$25,000 issue, it is possible that the resolution may be so amended <Is to cure this 
defect, and the bonds when properly re-offered to the local sinking fund authori
ties and to the Commission, may be accepted. 

The fundamental character of the other defect which I have noted with respect 
to the $80,000 issue, however, would seem to preclude any curative action in that 
regard. 

Yours very truly, 

JosEPH McGHEE, 

A ttorne)•-Gelleral. 

1303. 
SCHOOL FUXDS-TRAXSFER. 

Jlf 011eys belollgillg in 011e fund of a school district, but expended for the pur
poses of auotlter fund and treated as "overdrafts" in such other fund, may not 
be subsequently transferred to the fund for the purposes of which the expenditure.r 
ha1:e been made, u11less b)• nunc pro tunc order of the common pleas court unde,. 
section 2296 et seq., G. C., as to which query. 

Authority to transfer funds is limited to funds represented by actual cash in 
the treasury to the credit of the proper funds. 

As to actual cash balances, however, there may be a transfer under section 
2296 et seq., of General Code from a sinking fund of a school district to anothett 
fund, when the school district has no outstanding bonds. 

CoLUMBus, OHIO, June 24, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, 0. 
GEXTLEMEX-1 acknowledge receipt of your letter of June 4th requesting my 

opinion as follows: 
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STATEMEXT OF FACTS. 

A state examiner of the division of schools and townshpis reports financial 
statement of a board of education as follows: 

Overdrawn 
Tuition Fund____________________ -------- ----$ 706.26 
Contingent Fund ---------- ---------------- __ 6,075.35 

Balance 

Bond and Interest Fund -------------- ------------------------$6,908.39 

Actual Balance __ ------------------------
$6,781.61 

126.78 

$6,908.39 

$6,908.39 

It is very evident from this statement that the provisions of sections 
5660 and 5649-3d G. C. have been greatly disregarded and violated. Our 
examiner informs us there is actually no bonded debt to be provided for 
as the last outstanding bonds of the school district matured and were paid 
in March of this year. 

Question-In view of the fact based upon the statement submitted by 
our examiner that there is no bonded debt to provide for, therefore the 
levy which has occasioned the unrequired balance in the bond and interest 
fund having been incorrect can such balance of $6,908.39 in the bond and 
interest fund be legally transferred to the other funds of the school dis
trict by procedure in sections 2296 et seq. of the General Code." 

It is, as you say, clear not only that sections 5660 and 5649-3d General Code 
have been violated, but that practically all the sections relative to the levying of 
taxes and expenditure of revenues by boards of education have been flagrantly 
disregarded. Without going into particulars or citing statutes, there has evidently 
been an entirely unauthorized levy of taxes ostensibly for sinking fund purposes. 
Municipal corporations may levy taxes for this general purpose, including therein 
the allowance of a reasonable amount to meet final judgments, save in condemna
tion of property cases; but boards of education have no authority to levy taxes 
for interest and sinking fund purposes save to meet the actual needs of the district 
on account of its bonded debt. 

Assuming that there has been no transfer to the sinking fund from some un
expected source, the inference seems irresistible that sinking fund levies have been 
made in this instance without any warrant of law whatsoever. On the other hand, 
without denying the existence of such circumstances as under favor of section 5661 
General Code might have justified the incurring of obligations by the board of 
education in question without money in the treasury to meet the same, it is obvious 
that in the face of section 5649-3d and other statutes equally applicable the so-called 
"overdraft" was wholly illegal. When there is no money in a school district fund 
there would be no authority, even in the absence of the Smith law, for the drawing 
or payment of a warrant on that fund. Overdrafts, save in the case of county 
warrants issued under favor of former laws (still unrepealed save by implication 
arising from the Smith law) and marked "Not paid for want of funds", from the 
very nature of the case are and always have been illegal. 

It follows that primarily the officers of the district responsible for the present 
condition are liable to the distrtict for the amount of the overdrafts. They have 
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taken money belonging to the sinking fund and applied it to unauthorized purposes, 
and they and their bondsmen personally owe the sinking fund these amounts. The 
books may show a balance of nearly seven thousand dollars in such bond and in
terest fund, but as a matter of fact it is not there; it has been spent, excepting the 
actual balance of $126.78. This balance may, in my opinion, be legally transferred 
under all the circumstances by proceeding under section 2296 et seq. of the General 
Code. That section, which I do not quote, does not in terms prohibit a transfer 
from the sinking fund, as such, should there happen to be an unneeded surplus in 
such fund. I have already stated that there is no authority to levy taxes for a 
sinking fund unless there are actually bonds and interest thereon to be met. There 
is no reason, therefore, why, if the common pleas court to which application must 
be made is satisfied as to the necessity and propriety of a transfer, such a court 
should be denied the jurisdiction to order it made. 

But as I have said, I do not believe that the ostensible balance of $6,908.39 in 
the bond and interest fund has any real existence save in the imagination of a book
keeper. Your examiner says that there is in the treasury in cash $126.78. I do not 
see how the court could transfer from one fund to another money which had already 
in point of fact been paid out of the treasury, unless the power of the court under 
section 2296 may be exercised twnc pro tu11c and in effect establish the transfer as 
of a date prior to the making of any of the expenditures in question. I am in 
doubt as to the authority of the court to do this, but I would not deem it proper to 
express an opinion upon any question that would necessarily come before a court 
in a proper case. 

,section 2296 G. C. authorizes the transfer of "public funds * * from one fund 
to another". I have already expressed the view that the phrase "public funds" as 
used in this context means funds which really exist subject to future expenditure. 
As I see it and have said, money that has already been spent, though as a matter of 
bookkeeping the defaulting officials have debited it as an "overdraft" in another 
fund instead of (as it actually was) an expenditure of the sinking fund, is not sub
ject to transfer. The real nature of things can not be altered by bookkeeping. If 
public officials would keep clearly in mind the legal impossibility of "overdrafts" 
and their own personal liability arising therefrom, evils of the sort described by you 
would be less frequent than they are. 

If upon the exhaustion of the tuition and contingent fund application had been 
promptly made for the transfer of the then existent moneys in the sinking fund, and 
the court had allowed the transfer, the transaction would have been regular and 
legal; and as I have said, if the court should decide that it has jurisdiction to order 
a transfer nunc pro tunc so as to validate that which is already done, such action 
would be likewise effectual. I do not feel that I ought to say, however, that the 
common pleas court has this power nor that it should exercise it under the circum-
stances in this case, if it has it. Very truly yours, 

1304 

JosEPH ~fcGHEE, 
Attonzey-Ge11eral. 

APPROVAL OF FIXAL RESOLUTIOXS FOR ROAD L\IPROVE:\IE!'JT IX 
BUTLER, ATHEXS AXD ::\IAHOXING COUXTIES. 

CoLGMBUS, OHIO, June 27, 1918. 

HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SrR-l have your letter of June 25, enclosing for my approval final reso
lutions on the following named improvements: 



882 OPINIONS 

Hamilton-Cleves Road-I. C. H. Xo. 44, sec. "C," Butler County. 
Athens-Logan Road-!. C. H. Xo. 155, sec."(l,)" Athens County. 
Oxford-::\fillville Road-I. C. H. Xo. 182, sec. "C-1," Butler County. 
Akron-Youngstown Road-I. C. H. Xo. 18, sec. "R-2," ::\Iahoning 

County. 
I have carefully examined said resolutions, find the same correct in form and 

legal and am therefore returning them to you with my approval endorsed thereon 
in accordance with section 1218 G. C. 

1305 

Very truly yours, 
}OSEPH ::\lcGHEE, 

Attome:y-General. 

AKRON AR::\IORY-COXTRACT FOR STEA::\1 BOILERS-BREACH
WAIVER-EXTRAS IN COXSTRUCTION-FROl\I WHAT FUND 
PAID. 

I.-Where a contractor agreed to furnish tu'o cast-iron, steam boilers of 11ot 
less than 13,500 feet capacity each, for an armory, he is not released from his obli
gation, because of the fact that boilers of said si:::e can not be secured 011 the market. 
The contractor would be liable for damages for a breach of his contract, in so far as 
the original plans and specifications are concerned. 

2.-Where the contractor, in compliance with the original plans, specifications 
and estimates, submits plans for heating the armory and said plans so submitted in
dicate two boilers of 10,000 feet capacity each, and where the original plans provi
ded that boilers manufactured by a certain firm were to be used, and the largest ca
pacitJ.• of boilers manufactured by the firm is 10,000 feet, and where the state offi
cials acquiesced 011d consented to the installation of two boilers of the largest type 
manufactured by said firm, under such conditions the state has waived its rights t{/. 
an action for damages for a breach of the contract and could not recover damages 
against the contractor. 

3.-lVhere the contractor IInder plans and specifications was required to i11stall 
the amount of radiation as marked on the plans and he so installed the radiation, 
he is not liable for a breach of contract, e·uen though the radiation as i11stalled is 
not of sufficient capacity to heat the building to the desired temperature. 

4.-The money aftpropriated by the legislature at its last session and creditew 
to the state armory fund would be available to the state armory board for providing 
the necessary extras in the construction of said armory. 

CoLUMBUS, OHIO, June 27, 1918. 

RoN. GEORGE H. \Vooo, Adjutant General, Columbus, Ohio. 

DEAR SIR-I am in receipt of a communication from your department signed 
by J. E. Gimperling, Assistant Adjutant General, and dated April 15, 1918, which 
reads as follows : 

"I herewith submit data relative to the insufficient heating system in the 
state-owned armory at Akron, Ohio, now under course of construction, and 
respectfully request an opinion from your department as to the legal status 
of the state and the rights or authority of this department to order or en-
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forcC' thC' in,tallation of additional pipe,, radiators, boilers, etc .. as are 
necessary and required to provide a satisfactory and ~fficient heating sys
tem in the building. 

The architects for the building were Harpster & Bliss of Akron. The 
general contractor for this building is The Cl~mmer & Johnson Company 
of Akron, and the subcontractor for the heating and nntilating is The 
Thomas Heating Co., of Racine, \Yis. 

The insufficiency of the system was first discovered by actual tests 
mad~ in the presence of witn('sses. The discovery made by the tests has 
been confirmed by actual calculation and are as follows: 

The total amount of direct radiation installed in the building is 4,262 
square feet, and the proper amount to sufficiently heat the building should 
be at least 5,915, which means that at least 1,653 square feet of additional 
direct radiation should be installed. 

The total amount of indirect radiation installed to heat the incoming 
air required for ventilation is 2,754 square feet, and the proper amount is 
4,918 square feet, which means that at least 2,164 square feet of additional 
indirect radiation should be installed. 

The installation of the additional direct and indirect radiation as above 
described would require additional and larger boiler, to generate and de
liver steam to such a radiator. 

The architect's plans show the amount of direct radiation to be in
stalled in the building and the specifications state: 'The amount of ra
diation to be as marked on the plans.' 

The architect's specifications state in reference to the indirect radia
tion that: 'Each of these groups of vente heaters will consist of six stacks 
of heaters making the group two stacks in height and three stacks deep. 
Each stack will have 17 loops of the regular SO inch sections, 5%" on 
centers.' 

The architect's specifications provide for two sectional cast-iron boilers 
each with a rated capacity, in direct radiation of 13,000 ( 13,500). 

The supervising architect, Fred \V. Elliott, reports that he has thor
oughly examined the system and finds that the amount of direct and in
direct radiation shown by the architect's plans and specifications has been 
installed, but that the two boilers of capacity of 10,000 feet each have been 
used instead of two with a capacity of 13,000 feet each as specified. The 
supervising architect further reports that the boilers now installed are the 
largest pattern made of the size specified, and are of ample size to heat the 
amount of radiation shown by the archtect's plans and specifications, but 
that the same are not sufficient to heat the actual amount of radiation 
required. 

The architect's specifications contain the following general clause: 
'The heating and ventilating will be as hereinafter specified and the 

work shall in all respects comply with the code of the Department of In
spection of \Vorkshops and Factories of the State of Ohio. The success
ful bidder will be required to furnish complete details of the heating sys
tem he proposes to install the same and shall give the board a written 
guarantee that the system will do the work as required and specified.' 

\\'ith the above data before you, this department respectfully requests 
an opinion on the following points at issue: 

First-Can the State of Ohio demand of the contractor the necessary 
correction of defects without paying extra for the same, or has the state 
waived her rights when she accepted the architect's plans? 

883 
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Second-If the state has waived her rights to hold the contractor re
sponsible, how then can funds be secured from the state treasury to pay 
for such extra work which will amount to $4,500.00. 

Third-Can the state demand the installation of two boilers of a 
greater capacity than is manufactured, or should she require the equiva
lent capacity by using three instead of two boilers? 

The Akron armory affords sufficient space for the installation of an 
additional boiler, but if such was not the case, would the contractor be re
quired to remove walls and partitions in the br.ilding, in order to secure 
the necessary additional space? 

Approved plans and specifications are on file in the state auditor's 
office." 

Your communication refers to certain matters connected with the construction 
of the Akron armory. Briefly stated, the facts are as follows: The state armory 
board, through architects selected or approved by the board, had plans and specifi
cations made for said armory building. .Based upon these plans and specifications, 
which were approved by the armory board, a contract was entered into with the 
Clemmer & Johnson Co., of Akron, for the erection of said armory. Said com
pany furnished a good and sufficient bond conditioned for the faithful perform
ance of its contract. 

The heating and ventilating of said armory building was sublet to The 
Thomas Heating Co., of Racine, Wis. 

The armory proper is practically completed and in so far as the questions 
raised in your communication are concerned, it is entirely completed. Since the 
completion of the armory, it has been ascertained by careful investigation that the 
amount of radiation, both direct and indirect, is not sufficient to heat the building 
as it should be heated; that the direct radiation lacks at least 1,653 square feet of 
what it should be, and the indirect radiation lacks 2,164 square feet, for a proper 
heating of the building. 

The plans and specifications, together with the plans upon which the contract 
was based, provided for a certain amount of radiation, both direct and indirect, 
and plainly indicated where the different radiators were to be located in the build
ing. The plans and specifications also provided that two cast-iron sectional steam 
boilers, of not less than 13,500 feet capacity each, should be installed in said 
armory building in connection with the heating and ventilating of same. 

There is no question raised that the contractor did not install the heating plant, 
in so far as radiation is concerned, exactly as the plans and specifications provide; 
but it is admitted, on the other hand, that instead of installing two steam boilers 
of a capacity of 13,500 feet each, the contractor installed two such boilers of a 
capacity of 10,000 feet each, thus making a total capacity of 20,000, instead of 
27,000 feet. 

It is further admitted that if there were a sufficient amount of radiation in
stalled in the armory, it would require a boiler capacity of something like 36,000 
feet, which is 16,000 feet more than is at present installed in the building and 
9,000 feet more than called for by the plans_ and specifications. 

It is further admitted that it was impossible at the time the contract was en
tered into and at any time since the date thereof, to secure on the market a boiler 
of the type set forth in the plans and specifications, with a capacity of 13,500 feet, 
and that the maximum capacity of the type of boiler such as is set out in the plans 
and specifications is about 10,000 feet. 

It is further admitted upon the part of the state armory board that the boilers 
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as installed in the armory building would be of sufficient capacity for the amount 
of radiation now in the building. 

It is further to be noted that the boiler room of the armory, which was built 
in accordance with the plans and specifications, is of sufficient size to accommodate 
another steam boiler such as those which have been installed by the contractor. 

In view of these facts the question is as to what steps the state armory board 
ought to take under the conditions set out in your letter. 

Article I of the contract provides that: 

"The contractor shall and will provide all the materials and perform 
all the work for the construction and completion of an armory in the city 
of Akron, Ohio, as shown on the drawings a11d covered in tlze specifica
tio1!s prepared by Harpster & Bliss, associated with Karl I. Best, Archi
tects, * * * ." 

The bond given by the contractor, The Clemmer & Johnson Company, provides 
in part as follows: 

"That if the said principal shall faithfully perform said cor.tract on 
its part to be performed, in accordance with the proposal and tlze pla11s, 
specifications and descriptions for the erection and completion of said 
armory * * then this obligation shall be void." 

The specifications upon which the contract was based and which became a part 
of the contract itself, on p. 52 thereof, under the title "Boilers," read in part as 
follows: 

"Contractor shall furnish and set up in the boiler room where shown 
two cast-iron sectional steam boilers of not less than 13,500 feet capacity 
each," 

On p. 54 the following provision is made in reference to "Direct Radiation:~ 

"All direct radiation in the first and second story shall be the Amer
ican Radiator Company's Rococo or Xational Radiator Company's Xovue 
radiation or equal to be approved by the architects using two column ra
diation 38 inches high unless otherwise marked in the drawing a11d the 
amou11t of radiation to be as marked in the plans." 

On p. 56 under ":Motors" we find this provision : 

"The G. A. R. lodge room will be heated with warm air only and 
the contractor shall include in his proposition a proper size disc type of 
fan using the Davidson fan or equal operated with a direct motor of the 
three phase, 220 volt alternating current type and a sufficient amount of 
Vento coils for heating the air to a proper temperature, so as to heat this 
room to 70 degrees in the coldest winter weather.'' 

I quote the above provisions in reference to radiation to show that the con· 
tractor did not in any way agree to furnish a certain amount of heat for any part 
of the building other than the G. A. R. lodge room. The contractor was simply to 
install a certain amount of radiation at places indicated in the plans. 
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On p. 52 of the plans and specifications, under the paragraph entitled "Pre
liminary," we find this provision: 

"The successful bidder will be required to furnish complete details of 
the heating system as he proposes to install same and shall give the board 
a written guarantee that the system will do the work as required and 
specified." 

Apparently in compliance with this provisiOn of the plans and specifications, 
on February 10, 1916, The Thomas Heating Co. submitted certain plans for a 
heating system, which plans clearly set forth the location of two boilers in the 
boiler room and indicated that these boilers had a capacity of 10,000 feet each. 

In answering your questions the first thing to be considered is as to whether 
the contractor ought not to be relieved from his obligation to install two boilers of 
13,500 feet capacity each, in view of the fact that ever since the letting of the con
tract it has been impossible to secure boilers of said size. Some members of the 
board feel that this principle might be applied. There is a general impression 
abroad that in all those cases in which it is impossible for a person to carry out 
~he terms of a contract, he is relieved from the performance of the same and is not 
liable to damages for a breach thereof. \\'hile this is true in some instances, it is 
not true as a general proposition. 

Elliott in his Work on Contracts, in section 1891 lays down the following: 

"\Vhere no express or implied provision as to the event of impos
sibility can be found in the terms or circumstances of the agreement, it is 
a general rule of construction, founded on the absolute and unqualified 
terms of the promise, that the promissor remains responsible for damages, 
notwithstanding the supervening impossibility or hardship." 

However, the author continues in the same section as follows: 

"It must be borne in mind, however, that it is equally well settled 
that when performance depends on the existence of a given person, pur
pose or thing, and such existence or continued existence was assumed as 
the basis of the agreement, the death of the person or the destruction or 
non-existence of the thing, without fault, puts an end to the obligation." 

Is the impossibility, as we find it to exist in the matter under consideration, 
st.ch as to be governed by the first or second principle laid down by :\Ir. Elliott? 
Of course if it is governed by the second principle, the contractor is relieved from 
the obligation to install two boilers with a capacity of 13,500 feet each. 

We will first consider the second principle above laid down. In Dexter vs. 
K orton, et al., 47 X. Y. 62, the court says : 

"Where a contract is made for the sale and delivery of specified ar
ticles of personal property under such circumstances that the title does not 
vest in the vendee if the property is destroyed by an accident without the 
fault of the vendor, so that delivery becomes impossible, the latter is 
not liable to the vendee in damages for the non-delivery." 

In this case the contract in question involved the sale of certain bales of cotton, 
each bale being designated by a particular mark. These bales of cotton were de
stroyed by an accidental fire. In the opinion on p. 65 the court quotes the follow
ing with approval : 
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"The principle seems to us to be that in contracts in which the per
formance depends on the continued existence of a given person or thing, 
a condition is implied that the impossibility of performance, arising from 
the perishing of the person or thing, shall excuse the performance, and 
the reason of the rule is that because from the nature of the contract it 
is apparent that the parties contracted on the basis of the continued ex
istence of the particular person or thing." 

In ).lartin & Co., vs. Siegel-Cooper Co., 237 Ill., 610, the court say: 

"In contracts the performance of which requires the continued exist
ence of a particular person or a particular thing, a comlition is always im
plied that the death of such person or the destruction of such thing shall 
excuse performance." 

In Vogt vs. Hecker, 118 Wis., 306, the court say in the opinion at p. 309: 

"Plaintiff invokes a rule well recognized-that when parties contract 
for the doing of some act with reference to an existing thing, to the per
formance of which the continued existence of the thing is essential, they 
impliedly agree that such continued existence shall be a condition of the 
contract duty * * * . This distinction is of course obvious between 
two contracts-one to do work upon a thing which exists, or for the crea
tion of which another is responsible; the other, to fully create and bring 
into existence that for which the contract price is to be paid." 

887 

Before commenting on whether the above decisions apply to the case under 
consideration, I will quote from a case which upholds the first principle of Elliott 
above set out, viz., Harrison vs. ).Iissouri & Co., 74 ).Io., 364. On p. 371 the 
court say: 

"\\'here a party by contract agrees to do a prescribed thing in a pre
scribed time, he is liable for non-performance of the contract, notwith
standing the fact that his non-fulfillment of the contract was occasioned 
by inevitable and unavoidable accident." 

The court quotes then with approval as follows: 

"\Vhen a party by his own contract creates a duty or charge upon 
himself, he is bound to make it good, notwithstanding any accident by in
evitable necessity, because he might have provided against it by his 
contract." 

The court further quotes with approval: 

"If the carrier has agreed to carry the goods to their destination and 
then deliver them within a prescribed time, he will be held to a strict per
formance of his contract and no temporary obstruction or even absolute 
impossibility will be a defense for failure to comply with the engage
ment * * * because he might have provided against it by his contract." 

\Ve will now consider the distinction between the two above principles laid 
down by Elliott. If a contractor agrees to do something with a particular thing 
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which is in existence at the time the contract is entered into, and if before the ful
fillment of the contract this particular thing is destroyed without any fault of his 
own, he is relieved from his obligation and can not be held in damages for a 
failure to comply with the terms of his contract, for the reason that both parties 
must be held to have contracted on the implied condition that such particular 
thing would continue in existence. 

On the other hand, if the contractor agrees generally to furnish a certain thing 
for the party with whom he contracts, he is liable for damages if he fails to fur-. 
nish the article about which the contract is made, enn though it is i"mpossible for 
him so to do, for the reason that he might have made provision for such a con
tingency in his contract; that is, that he would furnish the article provided said 
article could be obtained on the market. 

Let us apply the above distinction to the matter under consideration. The 
Clemmer & Johnson Co. agreed with the state armory board to install generally 
two steam boilers, each with a capacity of 13,500 feet. The said company did not 
agree to furnish two certain, specific steam boilers located at some particular place 
or numbered or marked in some particular manner, which were in existence at the 
time the contract was entered into. If the latter had been the case and these two 
specific boilers had been destroyed, the Clemmer & Johnson Co., would have been 
relieved from their obligation to furnish the specific boilers, because it would be 
presumed that both parties had entered into the contract with the implied under
standing that said boilers would continue in existence until the fulfillment of the 
contract. If The Clemmer & Johnson Co. had desired to be relieved from its ob
ligation to install two boilers of 13,500 feet capacity each, in case it would be im
possible for it to obtain such boilers on the market, the company should have so 
stipulated in the contract. 

Upon this question there is an interesting case reported in 59 Mich. 488, styled 
Switzer et al. vs. Pinconning Mfg. Co. In this case the defendant agreed to fur
nish plaintiff with two million feet of white pine lumber "to be cut from logs now 
in the pond and logs to be cut from section 13 during the season of 1883." It de
veloped that there was not two million feet of lumber in the pond and on sec
tion 13. 

The plaintiff brought action for damages for breach of contract, but the court 
held that the plaintiff was not entitled to recover, because the contract was entered 
into with a view to certain specific logs, viz., logs in the pond and logs to be cut 
from section 13, and that both parties must have impliedly understood that if there 
were not two million feet of lumber so located, the defendant would be relieved 
from carrying out its obligation and not be responsible for damages for a breach 
thereof. But the court clearly indicated that if the defendant had generally agreed 
to furnish two million feet of white pine lumber, it would have been liable for a 
breach of the obligation, even though it would have been impossible to have pur
chased on the market that number of feet of white pine lumber. 

In view of all the above we can conclude that The Clemmer & Johnson Co. 
is not relieved from the obligations of its contract with the state armory board, 
merely because it was impossible for it to purchase on the market the engines for 
which it contracted. 

Another question propounded by you is: 

"Can the State of Ohio demand of the contractor the necessary cor
rection of defects without paying extra for the same, or has the state 
waived her rights when she accepted the architect's plans?" 

I assume this question refers to radiation. Inasmuch as the contractor installed 
the radiation, both direct and indirect, exactly in conformity to the plans and speci-
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fications upon which the contract was made and which became a part of the con
tract, tht: state has no right of action against the contractor for the rleft:cts in ~aid 
radiation. The contractor did not agree that the radiation installed should produce 
a certain temperature in the rooms. He merely agreed to install "the amount of 
radiation to be as marked on the plans." 

Your third question reads as follows: 

"Can the state demand the installation of two boilers of a greater ca
pacity than is manufactured, or should she rertuire the equi\·alent capacity 
by using three instead of two boilers?" 

This question involves the proposition as to whether the state coultl compel 
specific performance of the contract. \Yithout going into this very fully, I will say 
that the state can not compel specific performance on the part of the contractor to 
install two boilers of a capacity of 13,500 feet each; neither can the state compel 
the contractor to install three boilers having a capacity equal to that which the 
two boilers were to have. In other wortls, the state would have no right of action 
for specific performance of the contract, providing the contractor refuses to com
ply with the same. The state's action would be an action for damages, in that the 
contractor failed to comply with the terms of the contract for the installation of 
said boilers. 

The question now to be considered is whether the state could maintain an action 
in damages, in view of all the above principles, against the contractor, for his fail
ure to install two boilers of 13,500 feet capacity each. In reference to this matter 
I have received further information in the way of sworn statements and letters 
which pertain to the installation of these boilers. 

The Thomas Heating Co. submitted plans and specifications for the heating of 
the building. This was done in accordance with the provisions of the original 
specifications and estimates. Said heating company clearly indicated in these 
plans that it intended to install two boilers of 10,000 feet capacity each. These lat
ter plans and specifications were followed by tht> Thomas Heating Co. and the 
architects of the state, who stood by and saw these two boilers installed. 

Further, the original plans and specifications provide that the contractor should 
install boilers made by the Prudential Heating Co. of Akron, 0. It developed that 
the largest boilers the Prudential Co. manufactured were of about 10,000 feet ca
pacity. This matter was taken up by the Thomas Heating Co. with the architect 
of the state, :\Iajor Best, who consented to the proposition that the Thomas Heat
ing Co. should use boilers of the Prudential Heating Co., and inasmuch as it manu
factured boilers of no larger capacity than 10,000 feet, that the Thomas Heating 
Co. should usc boilers of said capacity in the installation of the heating system in 
the armory. 

It was further understood there were to be but two boilers installed in con
nection with this heating system. It might he well here to remember also that no 
other company manufactured boilers, such as were to be installed in the armory, 
of a greater capacity than 10,000 feet. 

From all the above it is my opinion that the state has by its action, through its 
officers, waived any rights it might have had against The Clemmer & Johnson Co. 
for a failure to comply with the terms of the original plans and specifications. 

It is my view that the state would be estopped from setting up its rights on 
account of the facts above set forth and that it could not recover in an action for 
damages against The Clemmer & Johnson Co., and I so advise you. 

There is one question remaining to be considered, viz., how can the necessary 
funds be secured from the state treasurer to pay for the extra work which may 
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have to be performed by the state in order to have said armory building properly 
heated? Sections 5247, 5248 and 5249 G. C. (107 0. L. 395) read as follows: 

"Sec. 5247.-The auditor of state shall credit to the 'state military 
fund' from the general revenues of the state, a sum equal to ten cents 
from each person who was a resident of the state, as shown by each last 
preceding federal census. Such fund shall be a continuous fund and avail
able only for the support of the national guard and naval militia. It shall 
not be diverted to any other fund or used for any other purpose." 

"Sec. 5248.-The general assembly shall appropriate annually, and di
vide into two funds, the amount authorized by the preceding section. Such 
funds shall be respectively known as the 'state armory fund' and 'main
tenance Ohio N" a tiona! Guard.' 

"Sec. 5249.-From the 'maintenance, Ohio Xational Guard fund' the 
adjutant general shall pay all expenses incident to the maintenance of the 
various units of the national guard and Ohio naval militia, except such as 
are provided for from the 'state armory fund.' From the 'state armory 
fund' the adjutant general shall provide grounds, armories and other build
ings for military purposes by leasing, purchasing or constructing the same." 

In accordance with the provisions of these sections, we find that the legisla
ture appropriated the sum of $426,712.10, divided between the two funds as follows: 
Maintenance Ohio national guard, $311,712.10; state armory fund, $115,000.00. 

Section 5249, supra, provides that "From the 'state armory fund' the adjutant 
general shall provide grounds," etc., "by leasing, purchasing or constructing the 
same." It is my opinion that from the moneys so appropriated by the legislature 
the proper officers could use a sufficient amount to provide for the extra work in 
connection with said armory. 

I am not unmindful of the provisions of section 2 of the act, making the above 
appropriations, ·which reads as follows: 

"The following sums shall not be expended to pay liabilities or de
ficiencies existing prior to July 1st, 1917, * * *" 

107 0. L. 188. 

It is my opinion that these extras would not be furnished under an obligation 
entered into prior to July 1, 1917, but that there would be an obligation to furnish 
same under a contract entered into since said date. 

Very truly yours, 
JosEPH ~fcGHEE, 

A ttome:y-Gellera/. 

1306 

ROADS AND HIGHWAYS-APPROACHES AXD DRIVEWAYS, DAM
AGES FOR DESTRUCTIO~, BY \VH0~1 PAID A~D FROM WHAT 
FUXD. 

I.-Under section 7212 G. C. (107 Q. L. 120,) whatever authority constructs or 
improves a road, whether it be the state highu:ay commissioner, the county coutmis
sioners or the tow11slzip trustees, that same authority must pay the damages to an· 
abutting property oumer for. the destruction of a11y approach or driveway, or in lier~ 

thereof must reconstruct the same through the cou11ty sttr'l/eyor and pay the costs 
incident thereto. 
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2.-/n those cases in <chich the count::; or tow11ship />OJ'S the damages or the. 
costs i11cidellt fa the reca11structian of a driveu.'(lJ' or approach, the malleJ• l!cccssary 
for the same must be taken from the general fu11d. TV/zen the state f>aJ'S said dam
ages or costs, tlze money 7zccessarJ' for same should be taken either from the illfer
coul!fy lzigh·z..:ay fund due the couniJ', or the main market road fu11d. depe11di11g 01~ 
1J.Jhethcr it is 011 i11tcr-cozmt:;• highway or mai11 market road that is bei11g constructerl 
or impro'//Cd. 

Cott:MBL'S, OHIO, June 29, 1918. 

Hox. GEoRGE F. CRAwFORD, Prosecuti11g Attomey, Greenville, 0. 
DEAR SIR-I have your communication of June 19, 1918, which reads in part 

as follows: 

"The State Highway Department is constructing section 'A' of Inter
County Highway Xo. 62, through a part of this county. A question has 
arisen in the matter of the construction of approaches in this improvement. 
The plans and specifications for said highway do not provide for such 
approaches. * * *. 

This section (Sec. 7212 G. C.) is not clear as to whether the county or 
the state should repair these approaches or reimburse the abutting owner. 
The State Highway Department is the authority constructing thb improve
ment and by taking that view of the section it would seem that it would 
be incumbent on the State Highway Department to compensate such abut
ting property owner. On the other hand the section provides that the 
county surveyor shall reconstruct the same at public expense, thus seeming 
to place the responsibility upon the county. 

Kindly give me your opinion as to the liability in the matter, as to 
whether it rests with the county or with the state highway department." 

Briefly stated, your question is: If, in the construction of highways under the 
jmi,uiction of the state highway commissioner, approaches leading from the high
way to the abutting property are destroyed, who shall pay the property owner for 
the destruction of said approach or driveway, or in lieu thereof who shall authorize 
the county surveyor to reconstruct the same and pay for the cost of such recon
struction? The further question naturally follows as to the fund from which the 
damage or the cost of reconstruction shall be paid. 

The questions arise under section 7212 G. C. This section was amended at the 
last session of the legislature and as it now stands reads as follows ( 107 0. L. 120:) 

"Sec. 7212.-The owners of land shall construct and keep in repair all 
approaches or driveways from the public roads under the direction of the 
county surveyor, provided, however, that if, in the construction or im
provement, maintenance and repair of any road the approach or driveway 
of an abutting property owner is destroyed, the authorities constructing, 
improving, maintaining or repairing such road shall compensate such abut
ting property owner of said lands for the destruction of such approach or 
driveway, or in lieu thereof authorize the county surveyor to rcconsruct 
the same at public expense. 

In the construction of a road improvement the state highway commis
sioner or county surveyor may in all cases where the approaches of the 
owners of abutting real estate are unsuitable to a projected improvement 
or so constructed as not to afford proper drainage after its completion, in-



892 OPINIONS 

elude in the plans for such impro\·ement plans for proper approaches. The 
entire cost of constructing such approaches may be assessed against the 
lands along which they are constructed." 

The section, as it stood prior to the amendment, read as follows: 

"Sec. 7212.-The owners or occupants of land shall consturct and keep 
in repair all approaches or driveways from the public roads under the 
direction of the county highway superintendent, provided, however, that 
if, in the constuction or improvement, maintenance and repair of any road, 
the approach or driveway of an abutting property owner is destroyed, 
the county commissioners or township trustees shall compensate such 
abutting property owner or occupant of said lands for the destruction 
of such approach or driveway, or in lieu thereof, authorize the county 
highway superintendent to reconstruct the same." 

I will call your attention to an opinion rendered by me on April 19, 1917, to 
Ron. S. L. Gregory, prosecuting attorney, and found in Vol. I, Opinions of the At
torney-General for 1917, p. 524, wherein I passed upon the exact question you have 
in mind. However, the opinion was rendered under the law as it stood prior to 
the amendment of this section. In the first branch of the syllabus I held as 
follows: 

"Under the provisions of section 7212 G. C., the cost of the con
struction of approaches and driveways, or compensation to the abutting 
property owner for the destruction of approaches and driveways, is not to 
be included in the estimate of the cost and expense of constructing or re
pairing the highway and paid from the fund created for the construction 
or repairing of the highway, but same must be taken from the general 
fund of the county or township." 

I think this same principle would apply under the section as amended; that is, 
the cost of the construction of the approaches or driveways or the damages paid 
to the property owner because of their destruction, would not be considered a part 
of the cost and expense of the improvement and hence would not be included in 
the plans and specifications for the improvement. This is a general obligation 
which rests upon the county or township and therefore the cost and expense of 
the same or the damages allowed would be taken from the general fund of the 
county or township. 

In the third branch of the syllabus I held as follows: 

"If the township trustees had jurisdiction and supervision of the con
struction or repair of the public road, then in that event they are the per
sons either to compensate the owner or occupant for the destruction of 
the approach or driveway, or to reconstruct said approach or driveway. 
If, on the other hand, the county commissioners or the state highway 
commissioner had jurisdiction and supervision over the construction or 
repair of the public road, then the county commissioners are the persons 
either to compensate the owner or occupant or to reconstruct the approach 
or driveway." 

The principle set forth in said third branch, while related to the question you 
have in mind, does not exactly answer it. At this point Jet us remember that the 
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prov1s1on "the county commissioners or township trustees shall compensate," as 
it originally stood in section 7212 G. C., was amended to read "the authorities con
structing, improving, maintaining or repairing such road shall compensate." The 
term "authorities" IS substituted for "the county commissioners or township trus
tees." 

I am quite sure, from the reading of the section as it now stands, that the 
state would be obligated to compensate the abutting property owner for the de
struction of his approach or driveway, or to pay the expense of reconstructing the 
approach or driveway in those cases in which the state highway commissioner as
sumes jurisdiction over the construction of the highway. This seems to be the 
clear intent of the statute. That is, whatever authority-whether it be the town
ship trustees, the county commissioners or the state highway commissioner-con
structs or improves the road, that same a·uthority must pay the damages incident to 
the destruction of the approach or driveway, or in lieu thereof pay the cost of the 
reconstruction of the same. 

The question as to the fund from which the money should be paid remains to 
be an~wered. As said before, I held in the opinion quoted from above, that the 
damages or the cost and expense should be taken from the general fund, inasmuch 
as it is a general obligation against the county or the township. This leaves the 
only question remaining as to the fund from which the state should pay the dam
ages or tht> cmt and expense of reconstructing the driveway or approach. In ibis 
case I think the damages or the cost and expense of the reconstruction should be 
paid from the inter-county highway fund which is due the county in which the 
improvement is located, as provided in section 1221 G. C. (107 0. L. 131.) 

\Vhile the state highway commissioner assumes jurisdiction over the building 
of a road, and the state pays a part of the cost and expense thereof, yet this is done 
only to the extent of the funds which may be due any county under said section. 
Therefore, the damages incident to the improvement over which the state highway 
commissioner assumes jurisdiction, should be paid from the same fund. Of course 
if it should be a main market road that is being improved under the jurisdiction 
of the ~tale highway commissioner, the damages or the cost of reconstructing the 
approach or driveway would be paid by the state from the main market road fund, 
under section 1221, supra. 

As I understand it, this answers your question in full. 

It might be held that under the last sentence of section 7212, supra, as amended, 
the cost of the construction of the approaches may be assessed against the lands 
along which they are constructed; but I think not. This sentence evidently applies 
to the provisions of the latter part of the section, to the effect that the authority 
making the improvement may construct new approaches, provided said authority 
finds that the approaches as they exist at the time are not suitable to the improve
ment about to be projected. In other words, I do not think the provisions of this 
sentence apply to those cases in which approaches or driveways are destroyed and 
are reconstructed, or damages paid to the abutting property owner. 

Very truly yours, 

}OSEPH :\IeGREE, 

Attorney General, 
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1307. 

OFFICES CO::\IPATIBLE-DIRECTOR OF PUBLIC SERVICE AND 
HEALTH OFFICER. 

The positions of director of public service and health officer are compatible if 
it is physically possible for one person to perform the duties of both positions. 

CoLUMBus, OHio, June 29, 1918. 

The Bureau of Inspection a11d Super-uision of Public Offices, Columbus, Ohio. 

GENTLEMEN-I am in receipt of your request for my written opinion as follows: 

"The health officer of the city of CircleYille, Ohio, has resigned and 
left the city and the director of public service has been temporarily filling 
the duties of the health officer. \Ve are requested by the solicitor of such 
city for the following information: 

Are the positions of director of public service and health officer of 
the city compatible?" 

I have carefully examined the statutes pertammg to the offices of director of 
public service and health officer and find no statutory inhibition against one person 
holding both offices. It remains to be determined, then, whether or not these offices 
o.re incompatible within the meaning of the common law. 

In the case of State ex rei vs. Gebhart, 12 0. C. C. (n. s.,) 274, the rule is laid 
down as follows: 

"Offices are considered incompatible when one is subordinate to or in 
any way a check upon the other, or when it is physically impossible for one 
person to discharge the duties of both." 

I am unable to see in practice how there could be any conflict in the duties of 
the two positions and it is my opinion that the offices of director of public senice 
and health officer are not incompatible and may be held by the same person if it 
is physically possible for one person to perform the duties of both. 

Very truly yours, 
JoSEPH :\JcGHi:£, 

A ttorne:y-General. 

1308. 

IXTEREST OR PRE:\IIU~f RECEIVED FRO~I SALE OF BOXDS SHOULD 
BE COVERED IXTO SIXKIXG FUXD. 

,}[ oneys received by way of accrued interest or premium in the sale of bonds 
issued under sections 1223, 6929 a1zd 3298-lSe G. C. should be covered into the 
sinking fwzd, from which said bonds are to be redeemed as required by the pro
visions of section 2295 G. C. as amended, 106 0. L., 493. 

CoLUMBUS, OHIO, June 29, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Olzio. 

GENTLEMEN-I am in receipt of your favor of June lOth, 1918, in which you 
ask my opinion upon the following statement of facts: 
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"The concluding sentence of section 2295 G. C., as amended, 106 0. L. 
493, provides what disposition shall be made of the premium and accrued 
interest on bond sales. \Ve take it that this refers to such bonds as are 
issued by boards mentioned in section 2294 G. C., as amended, 106 0. L. 492 . 

. \Ve find that sections 1223 G. C., as amended 107 0. L. 133, 6929 as amend
ed, 107 0. L. 101 and 3298-15e, 107 0 .L. 79, each contain substantially the 
following provision: 

'The proceeds of such bonds shall be usecl exclusively for the payment 
of the cost and expense of the construction, improvement or repair of the 
highway for which the bonds are issued,' 

but it is well to note that each of these sections cited provides that the 
bonds shall be sold in an amount not greater than the aggregate sum nec
essary to pay the respective shares, etc. 

895 

Questio11.-\Vhen bonds arc sold under the sections above cited arc the 
premium and accrued interest to be considered as a part of the proceeds oi 
the sale and do these particular sections govern because of their being 
special provisions in place of the provisions cited in section 2295 G. C., as 
to the disposition of the premium and accrued interest?" 

Section 2294 G. C., as amended, 106 0. L. 492 provides for the manner in 
which bonds issued by boards of county commissioners, hoards of education, town
ship trustees, or commissioners of free turnpikes, shall be advertised for sale. 

Section 2295 G. C., as amended, 106 0. L. 492, referring to bonds issued by the 
authorities mentioned in section 2294, provides in part as follows: 

"All moneys from the principal on the sale of such bonds shall be 
credited to the fund on account of which the bonds are issued and sold, 
and all moneys from premiums and accrued interest on the sale of such 
bonds sh;~ll he credited to the sinking fund from which saiu bonds are to 
be redeemed." 

I do not deem it necessary to discuss at any length the provisions of sections 
1223, 6929 and 3298-15e, as amended, 107 0. L. 79. It is sufficient to say that said 
sections authorize county commissioners and township trustees, respectively, to is
sue bonds for road improvement purposes, and each of said sections in terms quite 
identical provides that the proceeds of bonds therein set out shall be used exclu
sively for the payment of the cost and expense of the construction, improvement or 
repair of the highway for which the bonds are issued. The question made by you 
is with respect to the application of the above quoted provisions of section 2295 G. 
C. to moneys paid by way of accrued interest and premium on road improvement 
bonds issued under the respective sections of the General Code just noted; or more 
specifically, perhaps, the question is whether or not the provision in sections 1223, 
6929 and 3298-15e that the proceeds of bonds issued under said respective sections 
shall be used exclusively for the payment of the cost and expense of the construc
tion, improvement or repair of the highway for which the bonds are issued, has the 
effect of excepting moneys received by way of accrued interest and premium on 
such bonds from the provisions of section 2295 G. C. 

The suggestion that this is the effect of this provision in said bond issuing sec
tions of the General Code above noted, proceeds upon the assumption that said 
provision is incompatible with the general provisions of section 2295 G. C. with re
spect to the disposition to he made of accrued interest and premiums received on 
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bonds issued by county commissioners and township trustees, and making such as
sumption, is predicated upon the rule of construction that if there are two acts, of 
which one is special and particular and includes the matter in controversy, while 
the other is general and would, if standing alone, include it also, and if reading 
the generai provisions side by side with the particular one, the inclusion of that 
matter in the former would produce a conflict with it, it is to be taken that the 
latter was designed as an exception to the general provision. 

In this connection, although it is not a matter of controlling importance, it may 
be noted that so far as sections 1223 and 6929 G. C. are concerned, the provision 
therein that the proceeds of bonds issued under said respective sections shall be 
used exclusively for the payment of the cost and expense of the improvement for 
which the bonds are issued, it not to be considered as a later expression of the leg
islative will, than that indicated by the provision of section 2295 G. C. above 
quoted, and this for the reason that said provision of sections 1223 and 6929, as 
amended in the \Vhite-::\Iulcahy law of 1917, was likewise contained in said sections 
as enacted in the Cass law of 1915, ten days before the act amending section 2295 
G. C. in its present form was enacted. 

See State vs. Borham, 358-362. In re Hesse 93 0. S. 230, 235. 
Sections 3298-15e G. C., as enacted in the White-::\Iulcahy road law of 1917, is 

in a measure a new section, taking the place of section 3298-8 G. C., as enacted in 
the Cass road law, which provided for an issue of bonds by township trustees for 
road purposes on a vote of the electors, and the provision in section 3298-15e that 
the proceeds of bonds issued thereunder shall be used exclusively to pay the cost 
and expense of the improvement for which they are issued is a new provision so 
far as this section is concerned. Inasmuch, however, as section 3298-15e G. C. is 
with sections 1223 and 6929 a part of what is intended to be a complete code of 
laws relating to the subject of road construction, improvement and repair, I do not 
apprehend that the particular provision here under consider.ation in section 3298-15e 
is in au'y event to receive a different construction or application from the same 
provisions in sections 1223 and 6929 G. C. However, as above indicated, no con
trolling importance in the consideration of this question is to be attached to the 
time when said respective statutory provisions were enacted, for if it be assumed 
that the special provision in sections 1223, 6929, and 3298-15e G. C. is in conflict 
with the general provisions of section 2295 G. C., above noted, the question here 
made is controlled by the rule of construction above noted, which, stated in an
other way, is that where there is a general act, and also a special act on the same 
subject in conflicting terms neither necessarily abrogates the other but both are per
mitted to stand together, and it is immaterial which is of the later date. 

Commissioners vs. Board of Public \Yorks, 39 0. S. 628, 630. 
I am not persuaded, however, on a full consideration of the sections of the 

General Code involved in the consideration of your question, that any conflict exists 
between the special provision of sections 1223, 6929 and 3298-15e G. C. on one 
hand, and the provisions of section 2295 G. C. on the other. 

It is a rule of construction as equally well established as that above noted that 
the provisions of a statute are to be construed in connection with all laws in pari 
materia, and especially with reference to the system of legislation of which they 
form a part, so that all the provisions may, if possible, have operation according 
to their plain import, and it is to be presumed that a code of statutes relating to 
one subject is governed by one spirit and policy and intended to be consistent and 
harmonious in its several parts. 

In the case of Cincinnati vs. Conner, 55 0. S., 82, it was held that where in a 
code or system of laws relating to the particular subject a general policy is plainly 
declared, special provisions should, when possible, be given a construction which 
will bring such special provisions in harmony with that policy. 
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The above quoted provisions of section 2295 G. C. clearly declare a wise and 
beneficent policy with respect to the disposition of moneys receh·ed by way of ac
crued interest and premiums on all bonds sold by county commissioners anrl town
ship trustees, and the provision above noted and found in section 1223 G. C., 6929 
G. C. and 3298-15e G. C., should, if possible, receive a construction which will 
bring it in harmony \\'ith the declared policy indicated by the provi!>ions of section 
2295 G. C. 

In ascertaining the legislative intent in the enactment of sections 1223, 6929 
and 3298-15e G. C., we are not only permitted, but required, to read as in pari 
materia with the provisions of said sections the provisions of section 2295. Standing 
alone it may well be that the provision in said sections requiring the proceeds of 
bonds issued thereunder to be used for the cost and expense of the improvement for 
which they are issued, would cover moneys received by way of accrued interest and 
premiums as well as moneys representing the principal sum for which the bonds 
are issued. The word "proceeds" as used in connection with said section is one of 
general import, but it is likewise true that· general words in a statute should be 
limited to the particular objects to which it is apparent the legislature intended to 
apply them (46 0. S. 595), and in this view, giving proper effect as I must to the 
provisions of section 2295 G. C., I find no difficulty in reaching the conclusion that 
the legislature, in providing that the proceeds of bonds issued under sections 1223, 
6929 and 3298-15e G. C. shall be used exclusively for the payment of the cost and 
expense of improvements for which the bonds are issued, intended to provide for 
the application of the principal of such bonds only. 

This view is likewise compelled by a consideration of other provisions of sec
tions 1223, 6929 and 3298-15e G. C. Each of said sections contains the provision 
that bonds may be issued thereunder in an amount not to exceed the estimated cost 
and expense or portion thereof of the irr.provement for which such bonds are is
sued. In issuing bonds under said respective sections the county commissioners 
or township trustees, as the case may be, are not required to anticipate the amount 
of moneys to be recerved by them by way of accrued interest or premium in the 
sale of such bonds. This being true, such county commissioners or township trus
tees may issue bonds in a principal sum up to the estimate of the co~t aml expeme 
or part thereof of the improvement for which the bonds are issued. The principal 
of bonds sold under these sections manifestly goes into the fund for the construc
tion of the improvement for which the bonds are issued, and if in addition to this 
sum moneys received by way of accrued interest and premium on said bonds like
wise goes into the road improvement fund, the authorities issuing such bonds will 
thereby realize moneys in excess of that necessary for the construction of the im
prov!!mcnt contrary to what seems to be the intent and purpose of said sections. 

For all of the above reasons I am of the opinion that moneys received by way 
of accrued interest for premium in the sale of bonds issued under sections 1223, 6929 
and 3298-15e G. C. should be covered into the sinking fund from which said bonds 
are to be redeemed as required by the provisions of section 2295 G. C. 

With the above request for opinion you submit to me a letter received by you 
from the auditor of Guernsey county in which inquiry is made as to the proper 
disposition of the sum of $15,976.48 received by the county commissioners by way of 
premium and accrued interest on road improvement bonds in the sum of $300,000.00 
sold for the improvement of the Xational road through Guernsey county in 1914. 

\Vithout further information on the point I assume that said bonds were issued 
and sold by the county commissioners under section 1223 G. C., as amended in the 
act of April 18, 1913, for the purpose of paying the respective shares of said county, 
of the interested townships and of the owners of benefited property assessed for 

29-Yol. 1-A. G. 
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the construction of an improvement on said highway by the state highway com
missioner. 

Section 1223 G. C., as enacted in the provisions of said act of 1913, provided, as 
now, that the proceeds of bonds issued thereunder should be used exclusively for 
the payment of the cost and expense of construction, improvement, maintenance or 
repair of the highway for which the bonds were issued, while section 2295 of the 
General Code then provided that all moneys from both principal and premiums on 
the sale of bonds issued by county commissioners should be credited to the fund 
on account of which the bonds are issued and sold. 

This being the state of the law at the time of the sale of the bonds in question, 
and there being nothing in the present provisions of section 2295 G. C. indicating 
that they are to receive anything but a prospective operation, the conclusion is in
evitable that the moneys received by the commissioners of Guernsey county by way 
of premium and accrued interest on the sale of the bonds mentioned in the com
munication of the auditor belong properly to the road improvement fund, subject 
to transfer to the county debt fund under the provisions of section 5654 G. C., if it 
be found that such money is not needed for the construction of the improvement 
for which the bonds were issued. 

1309 

Very truly yours, 
JosEPH McGHEE, 

Attontey-General. 

GERMAN NEWSPAPER- LEGAL ·ADVERTISEMENT BY MUNICI
PALITY. 

The officers of a municipality in which the only newspaper published therein is 
printed in the German language are not compelled to insert the legal advertisement 
required by sections 4228, 4229, 4232 and 6255 in such German newspaper, unless it 
has a bona fide paid circulati01~ of not less than 1,000 copies-Such advertisement 
in a German newspaper does not relieve the officers of a municipality from the ob
ligation of advertising in the manner set forth in the first paragraph of secti01~ 
4228. 

CoLUMBUS, OHIO, June 29, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN-I am in receipt of your request for opinion which reads as 

follows: 
"We respectfully request your written opinion upon the following 

matters: 
We are referring you to sections 4228, 4229, 4232 and 6255 of the Gen

eral Code, and are respectfully advising that 'The :Minster Post,' a 
newspaper printed in the German language, is the only paper published 
in such municipality. 

Question 1-Are the officers of the village of Minster forced to in
sert their legal advettising in such newspaper? 

Question 2-Must such newspaper have a circulation of 1,000 copies 
within such municipality?" 

You call my attention to sections 4228, 4229, 4232 and 6255, which sections provide 
as follows: 
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Sectio11 4228---"Un!ess otherwise specifically directed by statute, all 
municipal ordinances, re;,olutiuns, statements, orders, proclamations, notices 
and reports, required by law or ordinance to be published, shall be pub
lished as follows: In two newspapers of opposite politics printed and of 
general circulation in such municipality, if there be such newspapers; if 
two newspapers of opposite politics are not printed and of general circu
lation in such municipality, then in any newspaper printed and of general 
circulation therein; if no newspaper is printed and of general circulation 
in such municipality, then in any newspaper of general circulation or by 
posting as provided in section forty-two hundred, thirty-two of the Gen
eral Code, at the option of council. 

In addition to the foregoing requirements, ordinances and resolutions 
required by law or ordinance to be published, shall be published in a news
paper in the German language printed in such municipality and having 
therein a bona fide paid circulation of not less than one thousand copies; 
proof of the place of printing and required circulation of any newspaper 
used as a medium of publication hereunder shall be made by affidavit of 
the proprietor of either of such newspapers, and shall be filed with the 
clerk of council." 

Section 4229-"The publication required in section forty-two hundred 
and twenty-eight of the General Code shall be for the following times: 
Ordinances, resolutions and proclamations of elections, once a week for 
two consecutive weeks; notices not less than two nor more than four 
consecutive weeks ; all other matters shall be published at once." 

Section 4232-"In municipal corporations in which no newspaper is 
printed as defined in section sixty:two hundred and fifty-five of the Gen
eral Code, publication of ordinances, resolutions ·,statements, orders, proc
lamations, notices and reports required by law or ordinance to be pub
lished, shall be published in either of the following methods, to be deter
ined by council, viz: By· posting copies thereof in not less than five of 
the most public places in the municipality to he cletermined by council, for 
a period of not less than fifteen days, prior to the taking effect thereof, 
or, by publication thereof in any newspaper printed in Ohio and of general 
circulation in such municipality. Provided, however, notices to bidders 
for the construction of public improvements and notices of the sale of 
bonds shall be published in not more than two newspapers, printed in 
Ohio, and of general circulation in such municipality, for the time pre
scribed in section forty-two hundred and twenty-nine of the General Code. 
Where such publication is by posting, the clerk shall make a certificate of 
such posting and the times when and the places where done, in the man
ner provided in section forty-two hundred and thirty-one of the General 
Code, and such certificate shall be prima facie evidence that the copies 
were posted up as required." 

Section 6255-"Whenever any legal publication is required by law to 
be made in a newspaper or newspapers published or printed in a munici
pality, county, or other political subdivision, the newspaper or newspapers 
used shall have at least one side thereof printed in such municipality, 
county, or other political subdivision; and whenever any legal publica
tion is required by law to be made in a newspaper or newspapers of gen
eral circulation in a municipality, county, or other political subdivision, 
without further restriction or limitation upon a selection of the news
paper to be used, such publication shall be made in a newspaper or news
papers at least one side of which is printed in such municipality, county, 
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or other political subdivision, unless there be no such newspaper or news
papers so printed, in which event, only, such publication shall be made in 
any newspaper or newspapers of general circulation therein." 

The supreme court of this state in the case of city of Cincinnati, etc., vs. 
Bickett et a!., 26 0. S. 49, in passing upon the validity of advertising for bids for 
sewer construction published in one English and one German newspaper held : 

"The objection that the publication of notice to bidders was made 
in one English and one German paper and not in two English papers, we 
incline to think was well taken. While there is some conflict of authorities 
on the question, we think it the safer and better rule to hold, as we do, 
that where a statute of the state requires a publication to be made in a 
newspaper, a paper published in the English language is to be intended, 
unless the contrary is expressed or indicated." 

The rule laid down in the above case was sustained in the case of Schloenbach 
vs. The State ex rei., 53 0. S., 345; and at page 346 the court say: 

"We perceive no error in the judgment of the circuit court. The 
duty of the commissioners in regard to publishing their report is governed 
wholly by section 917 of the Revised Statutes, and that section does not 
accord authority for either ordering such report published in a German 
newspaper, or paying for the same." 

In 29 eye. 1120, the rule is laid down as follows : 

"While the rule supported by the weight of authority is that where 
the statute is silent as to the language in which either advertisement or 
newspaper is to be published, the advertisement must be printed in English 
in a newspaper printed in the same tongue, it has been held in at least one 
jurisdiction that publication in a German newspaper, but in the English 
language, is sufficient." (Citing a California case.) 

See also-Turner, Auditor General vs. Hutchison, 71 N. \V. (Mich.) 
514; Connors vs. city of Lowell, 209 Mass., 111; Teylee vs. Hyde, 60 
Fla., 389. 

Under the rule as laid down in the above cases we must look to the statutes 
for specific authority to insert notices required by law to be published in a news
paper in the German language. Looking then to the sections referred to by you, 
the only authority we find for publishing municipal ordinances, resolutions, etc. in 
a newspaper printed in the German language is contained in the second paragraph 
of section 4228, which is as follows : 

"* * * In addition to the foregoing requirements, ordinances and 
resolutions required by law or ordinance to be published, shall be pub
lished in a newspaper in the German language printed in such munici
pality and having therein a bona fide paid circulation of not less than one 
thousand copies; proof of the place of printing and required circulation 
of any newspaper used as a medium of publication thereunder shall be 
made by affidavit of the proprietor of either of such newspapers, and 
shall be filed with the clerk of council." 
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This part of the section above quoted makes it obligatory to publish municipal 
ordinances, resolutions, etc., in a newspaper printed in the German language under 
certain conditions, to-wit: that such newspaper have a bona fide paid circulation of 
not less than 1,000 copies. The first paragraph makes no mention of newspapers 
printed in the German language; therefore if these legal publications are to be 
made in a German newspaper at all they must be made under the conditions imposed 
by that part of the section just quoted. You will note that the advertising required 
by the latter part of said section is in addition to that required in the first part of 
the section, showing that the legislature undoubtedly required advertising other 
than that printed in a German newspaper. 

It is my opinion that if there is no newspaper printed in the village of Minster 
in the English language and of general circulation therein, then such municipal or
dinances, resolutions, etc., must be publi!:ihed in some newspaper printed in the 
English language and of general circulation therein, or by posting as provided by 
section 4232 G. C., and that the officers of the village of 1Iinster cannot be com
pelled to insert their legal advertising in the "1linster Post" simply by reason of its 
being the only newspaper printed in the municipality. In other words that part of 
section 4228 which provides 

"if two newspapers of opposite politics are not printed and of general 
circulation in such municipality, then in any newspaper printed and of 
general circulation therein" 

does not contemplate a German newspaper, but must be construed in the light of 
the decisions of our supreme court and other decisions to mean a newspaper printed 
in the English language. However, if the "1Iinster Post" qualifies under the latter 
part of said section, then the officers are compelled, in addition to the other publi
cation required by the first part of the section, to insert such advertising in the 
"Minster Post." 

Very truly yours, 
JoSEPH 1fcGHEE, 

A ttorney-Geuerul. 

1310. 

APPROVAL OF BOXD LSSUE OF LOGAX COUXTY-$33,900.00. 

In re bonds of Logan county, Ohio, in the sum of $33,900.00, to pay the respect
ive shares of said count)'• of Harrison township and of the owners of benefited 
property assessed, of the cost and expense of constructing I. C. H. No. 130, section 
A-2, road improvement located in said county and township. 

CoLt:~IBt:S, OHIO, June 29, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN-I have carefully examined the corrected transcript of the pro
ceedings of the board of county commissioners of Logan county, Ohio, relating 
to the above issue of bonds and find said proceedings to be in conformity to the 
provisions of the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and dclivered,constitute valid and binding 
obligations of said county to be paid in accordance with the terms thereof. 
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The bond form submitted with and as a part of said transcript is not entirely 
satisfactory to me and I am therefore holding the transcript of the proceedings re
lating to said bond issue until a proper bond form is submitted and approved. 

Very truly yours, 
JOSEPH ).fcGHEE, 

· Attorney-General. 

1311. 

APPROVAL OF BOND ISSUE OF LOGAN COUNTY-$56,300.00. 

CoLUMBUS, OHIO, June 29, 1918. 

lndustrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Logan county, Ohio, in the sum of"$56,300.00, for the 
purpose of paying the respective shares of said county, of Harrison and 
McArthur townships and of the owners of benefited property assessed, of 
the cost and expense of constructing I. C. H. No. 130, section B, road im
provement, located in said county and townships. 

GENTLEMEN-I have carefully examined the corrected transcript of the pro
ceedings of the board of county cot:IJmissioners of Logan county, Ohio, relating to 
the above issue of bonds and find said proceedings to be in conformity to the pro
visions of the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and bind
ing obligations of said county to be paid in accordance with the terms thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory to me and I am therefore holding the transcript of the proceedings 
relating to said bond issue until a proper bond form is submitted and approved. 

1312. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

LABORERS ON COUXTY EXPERIMENT FARHS XOT ENTITLED TO 
COMPENSATION IF EMPLOYED CONTRARY TO RULES AND 
REGULATIONS ADOPTED BY BOARD OF CONTROL OF THE 
OHIO AGRICULTURAL EXPERI:\IENT STATION. 

l.-I nasmuch as the statutes pertaining to county experiment farms provide that 
all employes thereon are to be governed by the general rules and regulations of the! 
board of control of the Ohio Agricultural Experiment Station, a person employed 
to perform labor upon a county experiment farm is not mtitled to compmsation 
for labor so performed, if he were employed contrary to the rules and regulations 
adopted by the board of control. 

2.-A contracting party is bound to know the provisions of law having to do 
with his emplo:ymeut, when he deals with an officer or agent of the state or any 
political subdivision thereof. 
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Cou:lltBt:s, OHIO, June 29, 1918. 

Ohio Agric11ltural Experimeut Statiou, lV ooster, Ohio. 

GENTLEMEN-I have a communication from the prosecuting attorney of Hamil
ton county, Ohio, in which he encloses a letter received by him from Cary W. 
Montgomery, chief of the department of farm management, and upon which he has 
requested that I render an opinion. Said letter enclosed reads In part as follows: 

"The department of farm management, Ohio Agricultural Experiment 
Station, has the general supervision of the county experiment farms. (See 
general orders Nos. 1 and 3, attached.) 

The local superintendent of each farm is required to make an estimate 
of the probable expenditures for each month and forward to the depart
ment for approval. (See order Xo. 10, attached.) 

For two years previous to July 1, 1917, D. R. Van Atta was local 
superintendent of the Hamilton county experimental farm located four 
miles north of l\It. Healthy. Some time during the month of May or June, 
1917, Mr. Van Atta had the farm residence painted outside. A request 
to do said work had not been sent in on an estimate and allowed. 

Is the Hamilton County Experiment farm liable for the bill? Is the 
director of the Ohio Agricultural Experiment Station liable for the bill?" 

\Ve will consider a few of the sections of the General Code pertaining to the 
establishment of county experiment farms. 

Section 1174 G. C. provides as follows: 

"In order to demonstrate the practical application under local condi
tions of the results of the investigations of the Ohio Agricultural Ex
periment Station, and for the purpose of increasing the effectiveness of the 
agriculture of the various counties of the state, the commissioners of any 
county in the state are hereby authorizecl and empowered to establish an 
experiment farm within such county as hereinafter provided for." 

Section 1176 G. C. provides that the county commissioners must submit the 
question of establishing a county experiment farm to the voters upon five per cent. 
of the electors signing a petition requesting such submission. Provision is then 
made for securing the necessary funds with which to establish the experiment farm. 

Section 1177-4 G. C. reads in part as follows: 

"The equipment of an experiment farm shall consist of such buildings, 
drains, fences, implements, live stock, stock feed and teams as shall be 
deemed necessary by the board of control for the successful work of such 
farm, and the initial equipment shall be provided by the county in which 
the farm is established, together with a sufficient fund to pay the wages 
of the laborers required to conduct the work of such farm during the first 
season. * * * ." 

That is, the board of county commissioners must provide for the initial equip
ment as well as funds to pay the wages of laborers for the first season. 

Section 1177-5 G. C., covering the management of the county experiment farm 
after the same has been established, reads as follows: 

"Sec. 1177-5.-The management of all county experiment farms estab-
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lished under authority of this act shall be Yested in the director of the 
Ohio Agricultural Experiment station, who shall appoint all employes and 
plan and execute the work to be carried on, in such manner as in his judg
ment will most effectively serve the agricultural interests of the county in 
which such farm may be located, the director and all employes being gov
erned by the general rules and regulations of the board of control." 

In order to intelligently answer the question submitted, it will be well for us 
to note the sources from which a county experiment station obtains the funds with 
which to manage the farm. 

The latter part of section 1177-4 G. C. provides as follows: 

"Sec. 1177-4-- * * * The county commissioners shall appropriate 
for the payment of the wages of laborers employed in the management 
of such farms as may be established under this act, and for the purpose 
of supplies and materials necessary to the proper conduct of such farms 
such sums not exceeding two thousand dollars annually for any farm, as 
may be agreed upon between such county commissioners and the board of 
control." 

Section 1177-8 G. C. reads as follows: 

"Sec. 1177-8.-The produce of each county experiment farm as may be 
established under this act, over and above that required for the support of 
the teams and live stock kept on the farm, shall be sold and the proceeds 
applied to the payment of the labor and to the purchase of the supplies 
and materials required for the proper management of the farm as con
templated by this act, and for the maintenance of its equipment. Any sur
plus beyond these requirements shall be covered into the county treasury 
and placed to the credit of the general fund of the county, except in the 
case of the use of farms already belonging to the county, in which case the 
proceeds shall be placed to the credit of such fund as the county commis
sioners may designate." 

From these two sections we note there are two sources of income: 
(1) The county commissioners must appropriate annually a sum of money 

not to exceed two thousand dollars for the farm. 
(2) The income derived from the farm, which must first be used for expenses 

that arise in conducting the operations of the farm. 
We will now consider some of the rules and orders which have been adopted 

by the board of control of the Ohio Agricultural Experiment Station, in reference 
to these county experiment farms. 

While section 1177-5 G. C. provides that the management of all county experi
ment farms shall be vested in the director of the Ohio Agricultural Experiment 
Station, yet such rules have been adopted and such orders made that the manage
ment of these county experiment farms is placed under a department known as the 
department of farm management. 

In General Order No. 3 adopted by the board of control, through the director, 
Charles E. Thorne, we find the following in subdivision "(A)" thereof: 

"(A) The department of farm management is organized for the gen
eral management of the county experiment farms. All plans for the work 
of these farms, and all business transactions concerning them, must be sub
mitted to the department of farm management before being put into ope
ration." 
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In order that there may be a local representative upon the grounds, provision 
is made in subdivision "(C)" of said General Code Xo. 3 as follows: 

" (C) The superintendent of the county experiment farm is the local 
representative of the department of farm management, and all employees 
and all work on the farm are under his supervision." 

From these provisions it is seen that the director of the Ohio Agricultural Ex
periment. Station appoints what is called a superintendent of the farm and this 
superintendent by virtue of his position becomes the local representative of the de
partment of farm management and has the local supervision of all matters per
taining to the farm. In other words, the local superintendent becomes the agent of 
the department of farm management, through whom said department carries on the 
operations of the experiment farm. 

In an order designated General Order Xo. 10, the department of farm man
agement has adopted the following rule in subdivision "(B)" thereof: 

"In the latter part of each month an itemized statement of the prob
able receipts and expenses of the experiment farm for the coming month 
should be made out and forwarded to this office. No expenditure will be 
allowed except emergency unless it has first been authorized by this office.'' 

In the amendment to General Order No. 10, under subdivision "(D)" we find 
the following provision : 

"On these estimates should be indicated in detail: 
1. All items on account of which liability is to be incurred during 

the coming month. * * *.'' 

With the provisions of the statutes and general orders, above quoted, in mind, 
let us now turn to the facts submitted by you. D. R. Van Atta was appointed local 
superintendent of the Hamilton county experiment farm, which position he held in 
the year 1917. As such local superintendent he employed a certain person to paint 
the farm residence. The department of farm management complains that Mr. Van 
Atta failed to obey the rules and orders of the department, in that he did not in
clude in his report of expenses, likely to be incurred the following month, an esti
mate of the money needed to paint said farm residence. 

The question now arising in your mind is whether this is sufficient in law to 
warrant a refusal of payment to the person who painted the house under his em
ployment by the local superintendent of the experiment farm. The requirement 
for the superintendent to submit estimates of expenses to be incurred during the 
succeeding month arises under an order of the department of farm management, 
hereinbefore quoted. But it must be remembered that this is not a mere order of 
the department of farm management, but arises under the statutory prov1s1ons 
above quoted. Section 1177-5, supra, provides among other things that: 

" * * * the director and all employes being governed by the gen
eral rules and regulations of the board of control." 

Of course there can be no question that :Mr. Van Atta, the local superintendent, 
was merely an employe of the board of control of the Ohio Agricultural Experi
ment Station, acting through the department of farm management. 

The principle is well settled that a person dealing or contracting with an offi-
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cer or agent of the state is bound to know the law and take the same into con
sideration when he deals or contracts with the officer or agent. 

When the party who painted the farm residence came to deal with the local 
superintendent of the county experiment farm located in Hamilton county, he must 
be held to have known that this employe was governed entirely by the general rules 
and regulations of the board of control and hence it would be up to him to investi
gate as to what rules and regulations had been issued by the board of control to 
regulate the local superintendent in the performance of his duties pertaining to 
the experiment farm. 

As said before, one of the orders issued by the department of farm manage
ment was to the- effect that: 

"No expenditure will be allowed except emergency unless it has first 
been authorized by this office." 

When the painter contracted with Mr. VanAtta, he must be held to have known 
of this regulation or order and hence to have known that ::0.1:r. Van Atta had not 
complied with said rule and regulation under which he was acting as local super
intendent. 

From the above principles I think it is clear that the Ohio Agricultural Experi
ment station, acting through its proper officials, is under no obligation in law to al
low the claim presented by the one who painted the farm residence, and that no 
officer or agent of the state is under obligation to pay the same for and on behalf 
of the State of Ohio or the county of Hamilton. 

As to whether Mr. Van Atta is liable upon the claim, due to the fact that he 
exceeded his authority in so employing the person who painted the farm residence, 
I am not considering, for this is a private matter and not one pertaining to the 
interests of the state or any political subdivision thereof. However, if the ser
vices were rendered in good faith by the one who painted the farm residence, and 
the same was in need of being painted, and the state and county have gotten value 
received from the labor performed upon said farm residence, you would, in my 
opinion, be justified in allowing the claim and permitting the same to be paid, but 
as stated above, you are under no obligation to do this as a matter of law. It 
simply rests with the proper officials, exercising a sound discretion as to whether 
they will allow the bill, notwithstanding the fact that ::O.Ir. Van Atta exceeded his 
authority in so employing the one who painted the farm residence. 

1313. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF BOND ISSUE OF RICHWOOD, UNIO~ COUNTY
$21,000.00. 

COLU!IIBt:s, 0Hro, June 29, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
In re bonds of the village of Richwood, Union county, Ohio, in the 

sum of $21,000.00, for the purpose of extending the time of payment of 
certain indebtedness, which from its limits of taxation the said village is 
unable to pay at maturity. 

GENTLDIEN-I have carefully examined the transcript of the proceedings of 
the council and other officers of the village of Richwood relating to the above issue 
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of bonds and find said proceedings to be fatally defectiYe in that the ordinance pro
viding for the issue of said bonds does not make any provision for an annual tax 
levy for interest and sinking fund purposes as required by section 11 of Article XII 
of the State Constitution, which reads as follows: 

"Xo bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless in the legislation under 
which such indebtedness is incurred or renewed, provision is made for 
levying and collecting annually by taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final re
demption at maturity." 

The foregoing constitutional provisions are obviously mandatory and I have no 
discretion to do otherwise than to disapprove said bond issue by reason of the 
failure of council to comply with said provisions in the enactment of the ordinance 
providing for the issue of said bonds. 

There are a number of other minor defects in the proceedings on the transcript 
as it now reads, most of which perhaps can be obviated by further information. 
Inasmuch, however, as the defect in the proceedings above noted compels me to 
disapprove the said issue, it will serve no useful purpose so far as you are con
cerned for me to discuss the other defects in the transcript. 

I am of the opinion that said bond issue is invalid and that you should not 
purchase the same. 

1314. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FRANCHISE TAX-HOW REDEE~IED PREFERRED STOCK CONSIDER
ED IN COMPUTING. 

The redemption of preferred stock under favor of section 8669 General Code, 
as amended 107 Ohio Laws, 411, extinguishes such preferred stock, so that the 
amount redeemed is not to be taken iuto consideration as "subscribed or issued an& 
outstanding capital stock" in computillg the basis of the franchise tax. 

CoLUMBUS, OHIO, June 29, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN-I acknowledge receipt of your letter of June 19th requesting my 

opinion as follows : 

"In its report as a domestic corporation for profit for 1917 the Cin
cinnati Realty Company gave $1,550,000 as the amount of its subscribed 
and issued and outstanding capital stock. In 1918 $1,525,000 is given as 
the amount of such stock. In its report the company states a reduction of 
$25,000 of its preferred stock was made August 31, 1917. 

"\Ve presume that this reduction was made by redeeming that amount 
of the issued and outstanding preferred stock. The company has not filed 
a certificate in the office of the Secretary of State reducing its authorized 
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capital stock. Is this redeemed stock subject to the franchise fee of three
twentieths of one per cent? A number of corporations have made re
ductions in a similar manner. 

"We make this inquiry in order that we may have your interpreta
tion of section 8669 (0. L. 107, page 411) as affecting the amount of the 
subscribed or issued and outstanding stock determined by the commission 
as a basis of the franchise tax." 

The section to which you refer reads as follows: 

"Sec. 8669.-A corporation issuing both common and preferred stock 
may create designations, preferences, and voting powers, or restrictions or 
qualifications thereof, in the certificate of incorporation, and if desired, 
preferred stock may be made subject to redemption at not less than par, 
at a fixed time and price, to be expressed in the stock certificates thereof. 

Preferred stock may also be redeemed in whole or part by purchase 
thereof by the corporation or by exchanging the same for common stock, 
or be converted into common stock, upon such terms as from time to time 
may be proposed by the board of directors and accepted by the holders 
thereof. Preferred stock redeemed may be cancelled by the board of 
directors, and if so cancelled shall not be reissued. A certificate of such 
cancellation shall be filed with the secretary of state, as a certificate of re
duction. Thereupon the authorized capital stock of such corporation shall 
be reduced by the amount stated in said certificate." 

The new matter inserted in this section by the amendment is the second para
graph thereof. From its original enactment in 1902 the section, then a part of 
section 3235a of the Revised Statutes, has always contained the language now 
found in its first paragraph. 

Your question is asked, I take it, in view of section 5498 of the General Code, 
which imposes a tax or "fee" upon the corporate franchise of a domestic corpora
tion for profit measured by "its subscribed or issued and outstanding capital 
stock." The real problem, then, is to determine whether preferred stock which has 
been "redeemed" as provided in section 8669 G. C. otherwise than by conversion into 
common stock at par or exchanged for common stock at par, but which has not 
been "canceled" as therein provided, is to be considered as "subscribed capital 
stock" or as "issued and outstanding capital stock" within the meaning of section 
5498 G. C. 

The status of common stock which, whether legally or illegally, has after is
suance been purchased or otherwise acquired by the corporation and constitutes so
called "treasury stock" has been considered in several opinions of this depart
ment; and it has been uniformly held that such stock, though belonging to the 
corporation, retains its character of "issued and outstanding capital stock" within 
the meaning of section 5498 General Code and its predecessor, the original \Villis 
law of 1902. (See annual report of Attorney-General 1907, page 84, per Wade H. 
Ellis, attorney-general; Opinions of Attorney-General1916, Volume I, page 288,Vol
ume II, page 1322, per Edward C. Turner, Attorney-General.) There was, to be 
sure, some difference in the reasoning of these opinions, in that Attorney-General 
Ellis seemed to regard such "treasury stock" as "issued and outstanding," while 
Attorney-General Turner seemed to be of the opinion that it would come more 
appropriately under the designation of "subscribed" capital stock. 

Whichever of these views be correct, I am content at the present time to 
follow the general conclusion that common stock of this character is to be in-
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eluded ir: the amount upon which the franchise tax is to be computed, upon the 
ground that the question may be regarded as authoritatively settled by long contin
ued administrative ruling, if upon no other ground. 

But it must be admitted that it does not necessarily follow from this conclusion 
that preferred stock which has been redeemed in pursuance of specific statutory au
thority is to be likewise treated. It could not be treated as "subscribed stock" if 
the statute with reference to its redemption had been complied with, because the 
contract of subscription for it would have been fully discharged. It would seem, 
therefore, that the only question which could arise with reference to preferred 
stock which had been redeemed but not canceled would be with respect to its char
acter as "issued and outstanding capital stock." 

At this point a brief analysis of section 8669 with regard to the possibilities 
thereunder may be helpful. The section provides for the "redemption" of pre
ferred stock in four ways, viz: 

( 1) At a fixed time and price, to be expressed in the certificates. 
(2) By purchase by the corporation at any time. 
(3) By exchange for common stock. 
( 4) By conversion into common stock. 

\Vhether the purchase and exchange may be made upon such terms as may be 
proposed by the board of directors and accepted by the holders, or whether this 
freedom of contract as to terms is extended only with respect to conversion into 
common stock, is a question which I do not find it necessary to decide in considering 
the present question. I will, however, discuss the question upon the hypothesis that 
the purchase and the exchange for common stock may be made upon such terms as 
may be proposed by the board of directors and accepted by the holders. 

It is further provided in the section that preferred stock which has been re
deemed may be canceled and if so canceled shall not be re-issued, but that a certi
ficate of cancellation shall be filed with the secretary of state as a certificate of re
duction and shall have the effect of redwing the anthorizt>d capital stock. 

Let me now point out that if preferred stock is redeemed by conversion into 
common stock at par its "cancellation" needs must be automatic, and that in such 
case a certificate of cancellation need not be filed with the secretary of state. It 
seems to be only when the effect of the cancellation of the shares is to reduce the 
authorized capital stock of the company that such a certificate need be filed. Sup
pose, for example, a corporation has an authorized capital stock of $1,000,000 di
vided into $700,000 common and $300,000 preferred, and that the $300,000 preferred 
is converted into common stock at par; the corporation will then have $1,000,000 
common and no preferred, and it will not have authority to issue or "re-issue" any 
preferred because its total authorized capital stock is $1,000,000. In such case the 
"cancellation" of the redeemed preferred capital stock would not reduce the author
ized capital stock of the corporation at all, and in such event, therefore, the filing 
of a certificate of reduction would seem to be unnecessary. In such a case, more
over, the amount upon which the franchise tax would have to be computed would 
remain the same, because it could not possibly be argued that the"redeemed" pre
ferred stock had any existence for any purpose when it had been "converted" into 
common. Indeed, another way of looking at this process is to regard the "conver
sion" not as a real "redemption" at all, but as a mere change in the character of 
issued and outstanding stock. It is clear that such connrsion can be made only as 
to issued and outstanding stock and not as to unissued stock because it is to be 
made upon terms proposed by the board of directors and accepted by the "holders" 
thereof, neces~arily implying that it must be outstanding. 
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This process of conversion seems to offer no other possibilities, for, considered 
as a mere change in the character of existing stock, it could not be effected in such 
a way as to require the issuance of stock of additional par value nor to change the 
par value of the- existing shares. That is to say, despite the ability of the directors 
and the holders of the outstanding preferred stock to agree upon "terms" of con
version, I do not believe it would be legal for outstanding preferred stock of the 
par value of $100.00 a share to be converted into common of the par value of $200.00 
a share, nor into common of the par value of $50_()() a share. Nor could the par 
value of outstanding stock be in any way affected by such a conversion; the "terms" 
must relate to the actual cash capital to be contributed by the holders of the pre
ferred for the privilege of having stock converted into common or by the corpora
tion· for the privilege of making the conversion. Inasmuch, however, as all ques
tions relating to the franchise tax depend for their solution upon the par value of 
the shares, what these terms may be would be immaterial so long as the par value 
remained constant. 

But, assuming the ability of the directors and the holders of the preferred 
stock to agree upon "terms" of exclza11ge the same reasoning would not necessarily 
apply. It does not appear from the section that preferred stock is to be ex
changed for common stock at par. Conceivably it may be exchanged upon other 
terms. Suppose-to put a question about other features of which there will not be 
doubt-the corporation which has been used for purposes of illustration had issued 
of its authorized common stock of $700,000 but $400,000, and that an exchange of 
$150,000 of its outstanding preferred stock for common stock on the basis of two 
shares of common for one of preferred had been agreed upon, the corporation 
would emerge from this process with an increase in its issued and outstanding cap
ital stock of $150,000 and with all its authorized common stock issued, but with 
$150,000 of its authorized preferred stock redeemed and apparently subject to re~ 

issue. 
Your question requires me to consider upon such facts whether or not this 

$150,000 should be regarded as "issued and outstanding capital stock," although 
taken in by the corporation in return for common stock which had already actually 
increased the basis of its franchise tax-whether, putting it in another way, the 
corporation should now pay on $300,000 more of issued and outstanding stock than 
formerly, or only on $150,000 more, without filing a certificate of cancellation. 

Of course, I have assumed in stating this question that the right to exchange 
can only be exercised when the originally authorized common stoci<: has not been 
fully issued, and then only by the use of unissued common stock. This I believe 
to be the law. 

But suppose the redemption of the preferred stock is made in one of the first 
two ways, i. e., either according to the terms of the preferred stock certificates or 
upon other terms of purchase not involving the issuance of common stock in ex
change or the conversion of the preferred shares into common; the facts here 
would always be much simpler, and the question would be as to the status of the 
preferred which had been redeemed but not canceled. There would seem to be no 
difference, for the purposes of your question, between redemption in accordance 
with the terms of the stock certificates and redemption otherwise. 

The word "redeemed" or the substantive "redemption," whichever may be em
ployed, seem to embody the idea of repurchase. 

See Westerfield, Bonte Co. vs. Burnett, (Ky.) 195 S. W. 477; Booth 
vs. Union Fibre Co. (Minn.) 162 N. W., 677. 

See also 'Vords and Phrases Judicially Construed, and cases cited. 
The question now is as to whether these terms carry with them also the idea 

of extinguishment of the stock itself as a necessary incident to its redemption. It 
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is very cleu from the section that in cases wherein the process of redemption is 
worked out in one of the first three methods above described it does not deprive the 
corporation of the power to "re-issue" such stock, unless it has been also "canceled.'' 
In other words, it is clear that the word "redeem" does not mean that the effect of 
the process shall be to reduce the authorized capital stock unless the last step therein 
has been taken. Even when the "redemption" is made by converting the preferred 
into common stock the authorized capital stock is not reduced, but the proportions 
of preferred and common respectively, representing such authorized capital stock, 
are automatically changed. 

\Ve have it, then, that the redeemed stock, save where it has been converted 
into common stock, may be "re-issued." Does this mean that the same stock is 
to be issued over again, or docs it mean that the authority to issue stock may again 
be exercised though the stock to be issued is not the same stock which was re
deemed? In my opinion, the answer to this question is the same regardless of 
which of the first three methods of redemption has been employed. It is true that 
if redemption is made according to the first method the original certificate would 
never be used again because according to its own terms it would be a nullity; 
but this same remark would apply to all preferred stock having a definite redemp
tion date, whether redeemed at that date or prior thereto. 

In my opinion, the word "re-issue" which is used in this context does not mean 
the mere sale of stock as an asset; it means at least the issuance of a new certifi
cate; it must mean this in the case of stock redeemed in accordance with the first 
method, and. I think it also means it in the other two cases now under considera
tion. 

If this is true, then the stock which has been purchased or acquired by ex
change on the part of the corporation has no real existence as stock after the pro
cess is complete, for though the certificate is not the stock but merely evidence of 
it, it at least defines the contractual relation which is the basis of the reciprocal 
rights of the parties in the case of preferred stock. \Vhen ordinary common 
stock is in the treasury of the corporation after purchase by it, it is not "re-issued" 
when the corporation comes to dispose of it; it is sold, anu in ihe meantime it 
has been an asset in the corporate treasury and in a very real sense the corpora
tion has been one of its own stockholders. Kot so with preferred stock which has 
been redeemed. \Vhen it leaves the corporation again it must be re-issued; 
a new contract must be entered into creating a new and distinct relation between 
the corporation and the person to whom the stock is issued. This is clearly true in 
the first case, for the old contract embodied in the first issue of stock is discharged 
and there will be nothing which the corporation as the holder of a contract with 
itself could assign to a third party. Inasmuch as the statute, as I have already 
said, treats the effect of all three processes alike this fact becomes determinative. 

If these things are true then it must follow that the redemption of preferred 
stock in any of the first three methods extinguishes the stock so that it has no ex
istence for the purpose of the franchise tax. 

The word "cancellation" in the context under consideration would seem to sug
gest a contrary result; inasmuch as this term is most appropriately used to de
scribe a process which puts an end to existing contract rights. I conclude, how
ever, that what is meant by "cancellation" is the renunciation of the corporation's 
privilege of re-issuing the stock. It will be observed that the corporation appar
ently has the option whether to renounce this privilege or not, as the filing of a cer
tificate of cancellation is not compulsory. It will be ohsen·ed also that the effect 
of the filing of such a certificate is to reduce the authorized capital stock, i. e., de
prive the corporation of the privilege of re-issuing so much stock. On the whole, 
then, I find no difficulty in assigning to the word "cancellation" in this context 
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such a meaning as will harmonize it with the necessary effect of redemption of pre
ferred stock in the first of the above described methods. 

For the reason, then, that when preferred stock is "redeemed" at the "fixed 
time and place * * * expressed in the stock certificates thereof" such redemp
tion ipso facto puts an end to that stock, as such, though not necessarily to the 
authority of the corporation to "re-issue" it upon new terms, and for the reason that 
there is no discrimination in the section as between this method of redemption and 
the other two which would leave authority in the corporation to "re-issue such 
stock," I arrive at the conclusion that stock which has been redeemed in any of the 
first three methods above referred to, but as to which no certificate of cancellation 
has been filed with the secretary of state, is neither "subscribed" nor "issued and 
outstanding capital stock" within the meaning of section 5498 of the General Code. 

In the specific case put by you the result is that the amount of franchise taxes 
to be paid by the corporation referred to by you will be smaller for 1918 than for 
the previous year, if it be assumed that the reduction in the amount of issued and 
outstanding capital stock was made in compliance with the statutes. 

1315 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

REBUILDING COURT HOUSE DESTROYED BY FIRE-PROCEDURE
BUILDING CQ:1,1:MISSION-JAIL PRISONERS MAY NOT BE USED 
TO REMOVE DEBRIS FROM BUILDING DESTROYED. 

1.-Where a court house is destroyed by fire, the county commissiouers are not 
compelled to submit the question of the policy of rebuilding the same to a vote of 
the people of the county. This by virtue of the provisions of section 2436 G. C. 

2.-In the reconstruction of a court house which has been destroyed by fire, a 
building commission must be appointed as provided in section 2333 G. C. and the 
provisions of this section as well as the provisions of the sections following must be 
carried out by the county commissioners. 

3.-In removing the debris from a court house which has been destro:y,•ed by fire, 
the county commissioners can not use the labor of persons confined in the county 
jail in the doing of said work. 

CoLUMBUS, OHio, July 1, 1918. 

HaN. THOMAS F. HuosoN, Prosecuting Attonzey, SpriHgfield, Ohio. 

DEAR SrR-I have your communication of June 13, 1918, which reads as follows: 

"Clark county's court house was gutted by fire several months ago. 
The walls remain uninjured according to state officials. The commission
ers have received $54,000.00 insurance on said building. Plans have been 
submitted to rebuild the court house at a cost of $48,000.00. Have the 
commissioners authority to expend an amount not to exceed $50,000.00 in 
rebuilding the court house without first submitting the question to the 
voters of Clark county or having a building commission appointed by the 
court? If the commissioners have such authority, may they make use of 
the labor of prisoners, confined in the county jail and subject to labor on 
the county roads, in removing the debris from the building?" 
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Your communication naturally divides itself into three different questions, es
pecially must it he so divided when it comes to gidng an answer to the matters 
set out therein. 

The three questions arc as follows: 

(I )-Have your commissioners the authority to expend an amount 
not to exceed $50,000 in rebuilding the court house, which was destroyed 
by fire, without first submitting the question to the voters of Clark county? 

(2)-Have your commissioners authority to proceed to reconstruct the 
court house without the necessity of having a building commission appoint
ed by the court of common pleas? 

(3)-Have the commissioners authority to use the labor of prisoners 
confined in the county jail in removing the debris from the building? 

In reference to the question of submission, it will be well for us to keep in 
mind that there are two different provisions of the statutes in reference to sub
mission for the construction of a building such as you have in mind. 

Section 2333 G. C., provides that the county commissioners shall submit the 
question of issuing bonds of the county to a vote of the electors thereof when the 
erection of a court house costs more than $25,000. 

Section 5638 G. C. provides that the county commissioners shall not levy a 
tax, appropriate money or issue bonds for the purpose of building county build
ings, the expense of which will exceed $15,000, without first submitting to the voters 
of the county the question as to the policy of making such expenditure. 

Your question now is as to whether the county commissioners may proceed to 
reconstruct a court house costing not to exceed $50,000 without submitting the 
question to the voters of Clark county. Of course, under the circumstances you will 
not need to issue bonds for the purpose of reconstructing the court house, as you 
have sufficient money on hands to reconstruct the same without issuing bonds. But 
the provisions of section 5638 G. C. are still to be considerecl. 

Section 2436 G. C. provides as follows: 

"For the purpose of rebuilding an infirmary or court house, destroyed 
by fire or other casualty, the commissioners of a county may appropriate 
money, levy tax, is>Ue and sell the bonds of such county in anticipation 
thereof, in an amount not to exceed fifty thousand dollars, without first 
submitting to the voters of said county, the question of rebuilding such 
infirmary or court house, appropriating such money, levying such tax and 
issuing and selling such bonds." 

The part of this section which is to be particularly noted is that if the court 
house does not exceed $50,000, the county commissioners may proceed with the 
construction of the same "without first submitting to the voters of said county;" 
then follow two different propositions,-(!) "the question of rebuilding such in
firmary or court house," and (2) "appropriating such money, levying such tax and 
issuing and selling such bonds." From these provisions it is quite clear that if the 
court house can be reconstructed at a cost not to exceed $50,000, both the provis
ions of sections 2333 and 5638 do not obtain. 

Hence, answering your first question specifically, it is my opinion that under 
the facts set out in your communication, your county commissioners can proceed 
with the reconstruction of the court house without submitting the question as to the 
policy of making such expenditure to a vote of the people of your county. 

The next question to be considered is: Can the county commissioners also pro
ceed without the necessity of appointing a building commission as provided for in 
section 2333 G. C.? 
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In reference to this question, I desire to call your attention to an opm10n ren~ 
der;ed by my predecessor, Hon. Timothy S. Hogan, found in Annual Reports of 
Attorney-General, 1911-12, Volume II, page 1142. In this opinion :\Ir. Hogan was 
passing upon the question as to whether a county infirmary which had been de~ 
stroyed by fire could be rebuilt without the intervention of a building commission 
as provided for in section 2333 G. C. In this opinion he was considering the pro~ 
visions of section 2436 G. C., the same one that is involved in this case. In the 
second branch of the syllabus he held: 

"Under section 2436 General Code, when an infirmary has been de
stroyed by fire, the commissioners are empowered to appropriate money, 
levy tax, and issue and sell bonds in anticipation of said tax in an amount 
not to exceed $50,000 without submission to the vote of the electors." 

In the third branch of the syllabus he held : 

"While this section" (that is, section 2436 G. C.) "presents an ex
ception to that part of sections 2333-2343, General Code, providing for a 
submission to the electors the question of issuing bonds for county build
ings in excess of $25,000, it in no way excepts any of the other restrictions 
of these sections, providing for a building commission, etc." 

In the opinion on page 1144 he held as follows: 

"I take it that all of said sections are mandatory and are to be strictly 
followed by the commissioners; and if there were no exception to the pro
visions of the above mentioned sections, then the procedure therein con
tained would be the exclusive method by which such county buildings 
would be constructed and erected. But there is an exception, at least 
in respect to the building of an infirmary building when the same has been 
destroyed by fire, as provided in section 2436, General Code, which reads 
as follows :" 

Mr. Hogan then quotes the section, which at that time did not include the re
building of a court house, but it has been since amended so as to include a court 
house, as shown in the section, as hereinbefore quoted. 

Mr. Hogan then concluded: 

"So that it follows, whenever by reason of fire or other casualty, an 
infirmary is destroyed, the commissioners may resort to the power given 
them by the legislature in said section 2436, which is an exception to the 
provisions of sections 2333 to 2342, General Code, inclusive, and that the 
commissioners may proceed under said section 2436 to rebuild such county 
infirmary without first submitting the proposition to a vote of the people 
of the county." 

Mr. Hogan rendered another opinion found in Annual Reports of the Attorney
General, 1914, Volume I. page 251, having to do with this same matter. In this 
opinion he seemed to weaken somewhat in reference to the holding in the opinion 
above cited and quoted. He did this on account of an opinion rendered by the 
supreme court in ::O.IcKenzie vs. State, 76 0. S., 369. But he still maintained that his 
original conclusion was correct, using the following language: 
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"I still am inclined to the view that it would be at least the safer 
policy to follow the building commission act in constructing a county 
building, the cost of which exceeds $25,000." 
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I think ~Ir. Hogan was right in his holding in both of said opinions. I am of 
the opinion that the first conclusion reached by him is correct, and that it is not 
only the safer policy to follow the building provision in reference to a building 
commission as set out in section 2333 G .C., but that this is an absolutely essential 
provision in reference to the building of a county building which costs to exceed 
$25,000. 

I want to call your attention in reference to this matter to an opinion rendered 
by me and found in Volume I, page 585 of the 1917 opinions. 

While I did not have your specific question under consideration in rendering 
that opinion, yet I arrived at conclusions therein which will possibly be of some 
assistance to you in the matter which you have under consideration. In that 
opinion I found that not only did the provisions of sections 2333 to 2342 G .C. in
clusive, apply to the matter of erecting a county building to cost over $25,000, but 
that also the provisions of section 2343 to 2361 G. C. inclusive, apply as well; that 
is, that while original sections 2333 to 2342 formed one act, and section 2342 to 2361 
formed another act, yet, when these matters were codified by the legislature in 
1910, section 2338 G .. C. was so amended as to combine and unite these two acts 
into one, and that the provisions of sections 2333 to 2361 must be followed in the 
matter of erecting a county building to cost in excess of $25,000. 

Hence, answering your question specifically, it is my opinion that it would be 
necessary for you to proceed in the matter of the reconstruction of the court house 
by having the common pleas court appoint a building commission in conformity 
with the provisions of section 2333 G. C. 

Your third question is as to whether the county commissioners can use persons 
confined in the county jail in the matter of removing the debris from the interior 
of the walls of the court house as they now stand. 

In your communication you connect this question up with the question as to 
whether they can proceed without the building commission, but as I view it, the 
question as to whether a building commission is necessary or not, has nothing to 
do with the removal of the debris from the building as it now stands. 

I am of the opinion that it is the duty of the county commissioners to remove 
the debris from the building, and that after this is done, the building commission in 
connection with the county commissioners would proceed under the provisions of 
section 2333 et seq. 

This question was pretty carefully considered in the case of State ex rei. vs. 
Green, et al. 18 0. N' .P. n. s. 97. In that case a taxpayer raised the question that 
the matter of removing the debris of a court house which had been destroyed by 
fire, and the matter of building the new court house should not be taken together 
and let as one contract. In this case the court held that the two matters could be 
taken together; but it is to be noted in the opinion on page 117 that the court 
laid considerable stress, in arriving at its conclusion, upon the fact that much of 
the material which was found in the debris of the old building was to be used in 
the construction of the new one. That is, in this case, the walls and everything 
were destroyed, while in the case under consideration, the walls arc left standing, 
and undoubtedly no material part of the debris, which is now within the walls, 
could be used in the erection of the new building, and for this reason it would 
seem to me to be safer to follow the course above outlined by me. 

Of course, in reference to this matter you are more familiar with the facts in 
the case, and you will be better able to judge whether you ought to follow the 
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course outlined by me, or whether you ought to follow the course as passed upon 
by the court in State ex rei. vs. Green, supra. 

With this in mind, let us proceed to the answering of your third question. 
In 98 Ohio Laws, 177, there is an act which has to do with the employment of 

convict labor. This act was given sectional numbering 2228 G. C. etc. Section 
2228 G. C. reads as follows : 

"The board of managers of the Ohio penitentiary, the board of man
agers of the Ohio State reformatory, or other authority, shall make no con
tract by which the labor or time of a prisoner in the penitentiary or re
formatory, or the product or profit of his work, shall be let, farmed out, 
given or sold to any person, firm, association or corporation. Convicts in 
such institutions may work for, and the products of their labor may be 
disposed of, to the state or a political division thereof, or for or to a public 
institution owned or managed and under the control of the state or a politi
cal division thereof, for the purposes and according to the provisions of 
this chapter." 

It is to be noted in this section that convicts may work for the state or a 
political division thereof for the purposes "and according to the provisions of this 
chapter.'' This language makes it necessary for us to turn to the other provisions 
of the chapter to ascertain when convicts may labor for a 'state or for a political 
division thereof. 

Section 2230 G. C. provides as follows: 

"Such labor shall be (1) for the purpose of the manufacture and pro
duction of supplies of such institutions, the state or political divisions 
thereof; (2) for a public institution owned, managed and controlled by the 
state or a political division thereof; (3) for the preparation and manu
facture of building material for the construction or repair of a state insti
tution, or in the work of such construction or repair; ( 4) for the purpose 
of industrial training and instruction, or partly for one and partly for the 
other of such purposes; (5) in the manufacture and production of crushed 
stone, brick, tile, and culvert pipe, suitable for draining wagon roads of 
the state, or in the preparation of road building and ballasting material." 

Section 2238 G. C. provides in part : 

"In such counties, the board of commissioners, whenever practicable, 
shall cause to be worked as provided in this chapter all convicts so sen
tenced to imprisonment at hard labor," etc. 

The provision of this section, I think, can be held to refer back to the provis
ions of section 2230 G .C. So that the provisions that are made in section 2230 
would apply not only to the state, but also to a county. 

The question now is as to whether there is any provision in section 2230 G. C. 
which would warrant the county commissioners in using the labor of persons sen
tenced to the county jail for the purpose of removing the debris from the court 
house walls as it now stands. The only provision in section 2230 G. C. which could 
be made to apply to your matter would be the one above designated as No. 2, 
namely, "for a public institution, owned, managed and controlled by the state or a 
political division thereof;" or No. 3, "for the preparation and manufacture of 
building material for the construction or repair of a state institution, or in the work 
of such construction or repair." 
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Is a court house an institution, either state or county? I do not think it is an 
institution in any sense, and especially in the sense in which the legislature evi
dently used the term "institution" in said section. The legislature evidently had in 
mind such activities of the state or county as the Ohio penitentiary or the activities 
which have to do with the blind or the deaf or the incorrigible youth of the state, 
such as the Boys' Industrial Farm or the Girls' Industrial School. 

In view of all the above, it is my opinion that your county commissioners could 
not use the labor of those persons confined in the county jail to remove the debris 
in question. 

In arriving at this conclusion I am not unmindful of the provisions of section 
2227-4 G. C. which reads as follows: 

"No other articles than those specified in section 2 of this act shall be 
manufactured, but nothing herein shall prevent the employment of any per
son so confined, elsewhere than within the jail or workhouse where he has 
been committed by any political subdivision, nor impair or affect any con
tract heretofore made." 

It is to be noted that this section provides, "but nothing herein shall prevent 
the employment of any person so confmed, elsewhere than within the jail or work
house where he has been committed." This might be construed as giving authority 
to employ persons confined in jails or workhouses for the work you have under 
consideration; but this section should not, in my opinion, be given such a construc
tion. It simply provides that there is nothing in this act which shall prevent the 
employment of any person outside of the jail or workhouse, but in order to get 
the authority so to employ, we must look elsewhere in the statutes, and as said 
before, the authority elsewhere given does not seem to be broad enough to include 
your matter. 

Neither am I unmindful of an opinion rendered by my predecessor, Hon. 
Timothy S. Hogan, found in Annual Reports of the Attorney General, 1913, Vol
ume I, page 502. In this opinion he assumed, without· raising any question, that a 
state arsenal is a state institution or building. There is not much question but 
that a state arsenal is a state building, but not all state buildings are state in
stitutions. 

While I do not pass upon the question as to whether a state arsenal is a 
state institution or not so as to come within the provisions of section 2230 G. C., 
yet I am of the opinion that a court house is not a county institution, and therefore 
could not be brought within the provisions of said section. It is to be noted that 
said section does not include the term "building," but merely the term "institution." 

In coming to the above conclusion I have considered that what your county 
commissioners are about to do is to erect a court house and not merely repair or 
alter an old one. It is to be noted that the provisions of section 2333 G. C. apply 
only in those cases in which the county commissioners are about to erect a court 
house or other county building. 

If what your county commissioners are about to do is merely to repair or alter 
the court house of the county, then the provisions of section 2333 G. C. would not 
apply, but the provisions of section 2343 would make it possible for the county 
commissioners to do this without the necessity of there being a building commission. 

There is a line, of course, somewhere that divides those enterprises which have 
to do on the one hand with the erection of county buildings, and which have to do 
on the other hand with the mere repair or alteration of the same:. \Vithout having 
all the facts before me, it is impossible for me to say whether the matter about 
which your county commissioners are about to enter is one that falls upon one side 
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of the line or the other; but if there is any doubt in your mind as to this question, 
I would resolve it in favor of proceeding under section 2333 G. C. rather than re
solve it in favor of the other course, as there would be less liabillty of your getting 
into trouble and difficulty by following that course than there would be by follow-
ing the other. . . 

In reference to this matter I might call your attention to a case found in 5 0. 
N. P. 260, styled State ex rei. vs. Board of Commissioners of Ottawa county. In 
this case the court went into the matter to a cun5iderable length based upon facts 
which are very similar to those with which you have to deal, and found along the 
line that the provisions of section 2333 et seq. should be followed. 

I also call your attention to a case found in 24 0. S. 492, styled Commissioners 
vs. Croweg et al. This case is not so nearly in point as the one before cited, but 
the principles therein set out may assist you somewhat in deciding as to the point 
in question. 

1316. 

Yours very truly, 
}OSEPH illcGHEE, 

Attorney-General. 

OFFICES COMPATIBLE- SECRETARY OF THE BOARD OF CEMETERY 
TRUSTEES OF A UNION CEMETERY AND VILLAGE CLERK. 

The positions of secretary of the board of cemetery trustees of a union cem
etery and the clerk of the village, which with the township constitutes the joinf 
cemetery, ar.e compatible. 

CoLUMBus, 0Hro, July 1, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN--I am in receipt of your request for my opinion upon the fol

lowing: 
"Statement of Facts 

In a joint cemetery of village and township, operated by the cemetery 
trustees in accordance with law, the secretary of the cemetery trustees, re
ceiving compensation for his services, is the clerk of the village, which 
with the township constitute the joint cemetery. 

Questions-Are the positions of village clerk and secretary of ceme
tery trustees compatible, and can the one person draw the two compen
sations?" 

I have carefully examined the statutes and find no statutory restriction against 
the secretary of the board of trustees of a union cemetery holding the position of 
clerk of the village which with the township constitutes the joint cemetery. It will 
be necessary, then, to ascertain whether or not there is any incompatibility in these 
two positions under the common law. 

The rule is laid down in the case of State ex rei. vs. Frank Gebert, 12 0. C .C. 
(n. s.) 274-275, as follows: 

"Offices are considered incompatible when one is subordinate to, or in 
any way a check upon, the other; or when it is physically impossible for one 
person to discharge the duties of both." 
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The following sections of the General Code are pertinent to your inquiry: 

Section 4283.-"In the following provisions of this chapter, the word 
'city' shall include 'village,' and the word 'auditor' shall include 'clerk.'" 

Section 4284.-"At the end of each fiscal year, or oftener if required 
by council, the auditor shall examine and audit the accounts of all officers 
and departments. He shall prescribe the form of accounts and reports to 
be rendered to his department, and the form and method of keeping ac
counts by all other departments, and, ~ubject to the powers and duties of 
the state bureau of inspection and supervision of public offices, shall have 
the inspection and revision thereof. Upon the death, resignation, removal 
or expiration ·of the term of any officer, the auditor shall audit the ac
counts of such officer, and if such officer be found indebted to the city, he 
shall immediately give notice thereof to council and to the solicitor, and 
the latter shall proceed forthwith to collect the indebtedness." 
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Under the last above quoted section of the General Code it is the duty of the 
clerk of the village to audit the accounts of all officers and departments of said vil
lage. Therefore, it becomes necessary, in answering your question, to determine 
whether or not these cemetery trustees of the union cemetery are officers of the 
village which is united with a township for cemetery purposes within the meaning of 
this section. This consideration is necessary because of the fact that if it should be 
that they are such officers and it is therefore necessary for the clerk to examine and 
audit their accounts, which accounts would of course be made up by their secretary, 
then under the rule as laid down in the case of State ex rei. vs. Gebert, supra, the 
two positions of which you inquire would be incompatible. 

In the determination of this question we must, then, ascertain how the trustees 
of a joint cemetery are appointed. Section 4193-1 G. C. provides in part as 
follows: 

"At any such joint meeting ur at the juiut meeting provided for by 
section 4192 of the General Code, by a majority vote of all present counting 
council members and trustees, such meeting may elect a b0ard of cemetery 
trustees consisting of three members, of which one or more must be a mem
ber of each of the separate boards of township trustees and municipal 
councils. comprised in the union cemetery association represented by such 
joint meeting. * * * *." 

You will note that this section, after providing for a board of trustees, says: 

"Of which one or more must be a member of eaclz of the separate boards 
of township trustees and municipal councils comprised in the union ceme
tery association represented by such joint meeting." 

This provision is somewhat ambiguous, and at first sight it appears that the 
legislature in saying "of which (speaking of the board of trustees) one or more, 
etc.," intended simply that one member of the board chosen must be a member of 
either the village council or township trustees, but the following part of the section 
wherein it says "must be a member of each of the separate boards" leads me to 
the conclusion that the legislature intended that each separate board represented 
at the joint meeting must have representation on the board of cemetery trustees, 
or, in other words, in a case where a village united with a township for cemetery 
purposes, at least one member of the board of cemetery trustees must be a member 
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of council and one a member of the township trustees representet! at each meeting, 
but both the council and township trustees must have representation on such board. 

I have gone into this discussion for the purpose of showing that the board of 
cemetery trustees is made up of one municipal officer and one township officer, and 
therefore it could not be said that the members of said board of cemetery trustees 
are municipal officers or that such board is a municipal department. This board, 
as above pointed out, is selected jointly by municipal and township officers, and 
neither the township nor the municipality separately has control over such board. 
It is a joint board, and entirely separate and distinct. from each branch of local gov
ernment represented, and is neither a township nor a municipal board. 

This is borne out by the fact that the funds derived from the sale of lots, etc., 
in the cemetery are not turned into the village treasury nor into the township 
treasury, but are under the control and charge of the cemetery trustees. (Sections 
4193 and 4167 G. C.) Therefore, the clerk of the village, under section 4284 G. C. 
would not be compelled, nor would he have any authority, to examine and audit the 
accounts of the board of cemetery trustees, and therefore would not be a check 
upon the board of cemetery trustees or the secretary of such board. 

I know of no way in which the positions of secretary of the board of cemetery 
trustees of a union cemetery and the clerk of the village, which with the township 
constitutes the joint cemetery, are incompatible, and, therefore, advise you that said 
positions may be held by one.person if it is physically possible for one person to 
perform the duties of both offices. 

1317. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF ANTRIM TOWNSHIP RURAL SCHOOL 
DISTRICT OF WYANDOT COUNTY-$20,000.00. 

CoLUMBus, OHIO, July I, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN-

In re bonds of Antrim township rural school district of Wyandot 
county, Ohio, in the sum of $20,000.00 for the purpose of completing the 
construction of a partially built school house in said school district. 

I have made a careful examination of the transcript of the proceedings.of the 
board of education and other officers of Antrim Township Rural School District, 
relating to the above issue of bonds. Said issue of bonds is one approved by the 
electors of said school district at a special election held in accordance with the 
provisions of section 7625, et seq., General Code, and I find the proceedings relating 
thereto to be in conformity with the provisions of the General Code of Ohio relat
ing to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when same are properly executed and delivered, constitute valid and binding 
obligations of said school district to be paid in accordance with the terms thereof. 
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No bond form of the bonds to be printed covering said issue has been sub
mitted to me and I am therefore holding the transcript of the proceedings relating 
to this issue until such bond form is submitted and approved. 

1318. 

Very truly yours, 
JosEPH ::\!cGHEE, 

Attornes-Gelleral. 

APPROVAL OF COXTRACT BET\VEEX THE BOARD OF AGRICULTURE 
AND FRAXK R. LANDER. 

CoLeMBes, 0Hro, July 1, 1918. 

Board of Agriculture of Ohio, Columbus, Olzio. 
GENTLEMEN:-You have submitted to me contract entered into on the 20th day 

of June, 1918, between the board of agriculture and Frank R. Lander, of Cleveland, 
Ohio, for services as engineer in and about the building and construction of two 
ponds at Chagrin Falls, Ohio, said ponds to be used as fish hatcheries, the contract 
calling for $300.00 for services to be rendered thereunder. 

I have carefully examined said contract and finding the same correct in form 
have approved the same, and having received from the Auditor of State a certifi
cate that there is money available for the pLrpose of the said contract, have this 
day filed said contract in the office of the Auditor of State and am herewith re
turning to you the duplicate copies thereof. 

1319. 

Very truly yours, 
JoSEPH l\IcGHEE, 

Attorney-General. 

CHIROPRACTOR XOT AUTHORIZED TO SIGX DEATH CERTIFICATE 
UNDER SECTIOX 210 G. C. 

A chiropractor is not authoriaed to sign a death certificate under sectio1~ 210 
G. C., and he is not a "physician" as that term is used in said sectioll. 

CoLuMnes, Omo, July 1, 1918. 

Bureau of Vital Statistics, Columbus, Ohio. 
GENTLEMEN:-You have asked for an opinion as to the right of a chiropractor to 

sign a death certificate when one of his patients dies without a regular physician 
having been called. 

Section 204 G. C. provides for the necessity of a burial or removal permit and 
that-

" * * *. No such burial or removal permit shall be issued by any 
registrar until a complete and satisfactory certificate of death has been filed 
with him, as hereinafter provided." 
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Section 209 G. C. provides for the contents of the certificate of death, while 
section 210, providing by whom such certificate shall be signed, contains the fol
lowing: 

* * * The medical certificate shall be made and signed by the 
physician, if any, last in attendance on deceased, who shall state the time 
in attendance, the time he last saw the deceased alive, and the hour of the 
day at which death occurred. He shall further state the cause of death, 
so as to show the course of disease or sequence of causes resulting in 
death, giving the primary cause, the contributory causes, if any, and the 
duration of each." 

Section 212 G. C. makes provision for certificate in case of death without 
medical attendance. 

So it is seen that the statute requires the medical certificate of death to be 
signed by "the physician," if any, who is last in attendance on the deceased. 

Your sole question is whether or not a chiropractor under the Ohio law is ern
braced within the term "physician" as used in this section. 

Section 1274 G. C. provides for the issuance of a certificate to practice medi
cine or surgery after an examination as prescribed by law and among other things 
contains this language: 

" * * *. Such certificate when deposited with the probate judge. 
as required by law, shall be conclusive evidence that the person to whom it 
is issued is entitled to practice medicine or surgery in this state. * * *" 

The word "physician" is defined by Cyc. as-

"a person who has received the degree of doctor of medicine from an in
corporated institution; one lawfully engaged in the practice of medicine." 

This is the common meaning of the term "physician" and the word, when used 
by the legislature in the passage of the section providing for the signing of the 
certificate of death by the attending physician, did not contemplate nor include a 
chiropractor. The right of a chiropractor to practice his vocation is given in the 
supplementary sections to section 1274 G. C., found in 106 0. L. 202. Section 
1274-1 provides that the state medical board shall examine and register persons de
siring to practice any limited branch or branches of medicine and surgery and 
that it shall establish rules and regulations governing such limited practice. This 
section further provides among other things that : 

"Sec. 1274-1. * * * Such limited branches of medicine or surgery 
shall include chiropractic, * * * " 

Section 1274-3 G. C. provides that if the applicant passes the examination and 
pays the required fee, the state medical board shall issue its certificate to that effecf 
and further: 

"* * * Such certificate shall authorize the holder thereof to prac
tice such limited branch or branches of medicine or surgery as may be 
specified therein, but shall not permit him to practice any other branch or 
branches of medicine or surgery nor shall it permit him to treat infectious, 
contagious or venereal diseases, nor to prescribe or administer drugs, or to 
perform major surgery." 
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The above sections are found in the act in 106 0. L. 202, referred to, the title 
of which reads as follows: 

"To supplement section 1274 of the General Code by the enactment of 
sections 1274-1 to 1274-7, both inclusive, for the purpose of regulating 
further the practice of medicine and surgery in this state by authorizing the 
examination and registration of practitioners of limited branches thereof." 

Section 1274-7 G. C. provides that nothing in sections 1274-1 to 1274-6, inc., 
shall be so construed as to in any way amend sections 1286, 1287 and 12694 G. C., or 
as in any manner limiting the application of said sections or any other provisions 
of the laws of the state to practitioners of such limited branches of medicine or 
surgery, save as thereinbefore specifically provided. 

Section 1286 G. C. provides what constitutes the practice of medicine, surgery 
or midwifery, while section 1287 provides certain exceptions to the provisions of 
the chapter, but not including practitioners of chiropractic. 

Section 12694 G. C. provides a penalty for practice of medicine or surgery 
without having obtained a certificate therefor, or for practising after an obtained 
certificate has been revoked. 

In an opinion to the Ohio Board of Administration under date of October 24, 
1917, found in Volume III, Opinions of the Attorney-General for 1917, p. 1994, I 
held that an osteopath could not be regarded as practicing medicine or surgery, 
pointing out the different educational qualifications required and the totally different 
examinations provided with reference to the two professions; and further that an 
osteopath could not be considered as a physician within the meaning of sections 1954 
and 1956 G. C., providing for the signing of a certificate of insanity by a medical 
witness who was required to be a "reputable physician." , 

I think the legislature, by the use of the words "physician * * * last in at
tendance," had in mind a practitioner who had obtained a certificate to practice 
medicine and surgery generally, and that said term can not include a limite'd 
practitioner such as a chiropractor. 

IIoldiug the~e views, it is my opinion that a chiropractor is not authorized to 
sign up a death certificate, under the vital statistics law, for one of his patients who 
dies without a regular physician being in attendance. 
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Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COLLATERAL I)JHERITAXCE TAX-BEQUEST TO BOARD OF EDUCA
TION FOR ERECTIO::-J, ETC., OF PUBLIC LIBRARY AXD Y. :\f. C. A. 
EXEMPT. 

A bequest to a board of education for the prtrchase of a site and the erectio11 
and maintenance of a building for a combined public library and Young :Men's 
Christian Association building is exempt from collateral inheritance tax. 

CoLt:MBt:s, Omo, July 1, 1918. 

HoN. J. II. MuSSER, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR SrR :-I beg to acknowledge receipt of your letter of June 20th request

ing my opinion, as follows : 
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"In July, 1912, one of the citizens of our county died testate, leaving a 
will containing among other provisions, the following: 

'Seven/h.-Provided there are sufficient funds left out of my estate 
after the payment of the bequests, legacies and devises made in this will, 
I next give and bequeath to the Board of Education of the School Dis
trict of Wapakoneta, Ohio, the sum of fifty thousand dollars ($50,000.00), 
or such other less sum as may be left for that purpose, for the purchase of 
the necessary land, erection of a building and maintenance of same, for a 
combined public library and Young ~fen's Christian Association building, 
to be called the "Blume Library and Y. M. C. A.," for the use and benefit 
of all the people and citizens of Wapakoneta and vicinity, the same to be 
in charge of and under the control of said Board of Education.' 

This money was not to be paid over to the Board of Education under 
this provision of the will until after the death of his wife, she being con
stituted a trustee for the purpose of holding same until said time. 

All of the parties interested in the will now desire to make a complete 
settlement of the estate and terminate the trust, and the question has 
arisen as to whether or not the collateral inheritance tax should be paid 
upon the bequest of $50,000.00 in the item above referred to." 

I assume that the estate in the wife is a mere dry trust, she having no benefi
cial interest therein. Of course, any interest she might have would not be within 
the terms of the collateral inheritance tax law. Assuming the capacity of the board 
of education to take this bequest, it would be clearly exempt under section 5332 G. 
C., which is now in force and was a part of the law in force in 1912, as a "bequest 
* * * to a * * * political subdivision (of the state) * * * for exclu
sively public purposes." 

From your letter I gather that no question has been or will be raised by the next 
of kin of the testator respecting the validity of the bequest. 

Under all the circumstances, therefore, I advise that the bequest is exempt from 
the collateral inheritance tax under the law in force in July, 1912, which is the law 
determining the question, though said law· so far as the exemptions now involved 
are concerned has not been changed since that time. 

1321. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

OFFICES COM·PATIBLE-MAYOR OF VILLAGE AND MEMBER OF 
BOARD OF EDUCATION. 

The mayor of a village may also hold the office of member of the board of 
education for a district which includes the village of which he is mayor. 

CoLUMBUS, OHIO, July 2, 1918. 

RoN. R. A. KERR, Prosecuti11g Atomey, Troy, Ohio. 
DEAR SrR :-I am in receipt of your request of June 21, 1918, as follows: 

"A few days since I had inquiry from a township school superintend
ent asking if the mayor of a village could also be a member of a board of 
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education for a district, which included the village of which he is mayor. 
1\Iy reply to him was that there was no provision of statute that would 
prohibit such holding of the two offices, and he has requested me to ask 
your opinion on the point. 

The only sections I find covering the question of qualifications of the 
mayor are 2830, 2910 and 4762, forbidding the mayor to act as deputy 
sheriff or as prosecuting attorney, but I find no section forbidding the 
mayor to act as member of a school board or a member of school board 
to act as mayor. 

The question is submitted to you at his request and not because of 
doubt in my mind as to it. For the purpose of clearing the matter up, 
however, I would appreciate it if you coukl give me your ruling on the 
same." 

925 

I have carefully examined the statutes pertaining to the offices of mayor of a 
village and member of the board of education and find no statutory inhibition 
against one person holding both offices. It remains to be determined, then, 
whether or not these offices are incompatible within the meaning of the common 
law. 

In the case of State ex rei. vs. Gebhart, 12 0. C. C. (n. s.) 274, the rule is laid 
down as follows: 

"Offices are considered incompatible when one is subordinate to or in 
any way a check upon the other, or when it is physically impossible for one 
person to discharge the duties of both." 

I am unable to see in practice how there could be any conflict in the duties of 
the two positions and it is my opinion that the offices of mayor of a village and 
member of the board of education are not incompatible and may be held by the 
same person if it is physically possible for one person to perform the duties of bot}\ 

1322. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-General. 

EXECUTJO)J FOR COSTS-STATUTES OF LDIITATION DO NOT RUN 
AGAINST RIGHT OF CLERK OF COURTS TO ISSUE. 

The statutes of limitation do not run against the right of a clerk of courts to 
issue execution for costs under section 3028 G. C. 

Cou:Mscs, 0Hro, July 2, 1918. 

HoN. A. C. ::\IcDot:GAL, Prosecuting Attonze}', Woodsfield, Ohio. 
DEAR SIR :-I am in receipt of your request for my opinion, which reads as 

follows: 

"Does the statute of limitations run against the right of the clerk of 
courts to issue execution for costs for his own benefit in cases either in the 



926 OPINIONS 

Court of Common Pleas or in the Court of Appeals? This question is 
based upon the provisions of section 3028 G. C." 

Section 3028 G. C. provides : 

"When the party recovering neglects to sue out execution immediately, 
or after such execution has been returned without satisfaction of costs, 
the clerk, for his own benefit, may, or at the instance of a person entitled 
to fees in the bill of costs, taxed against either party, shall issue against 
the party indebted to such clerk or other person, for such fees, whether 
plaintiff or defendant, an execution to compel the party to pay his own 
costs, in the following form, towit: 

(Form of execution to compel either party to pay his own costs.) 

The State of Ohio, ____________ county, ss: 

To the Sheriff of ------------county, Greeting: 
WHEREAS, in a certain civil action lately prosecuted in the ----------

court oL ___________ county, wherein ------------ was plaintiff and _____ _ 
------ was defendant, the costs of said ------------ were taxed at -----
dollars ---------- cents: You are therefore conmmanded, that of the 
goods and chattels or for the want of goods and chattels, of the lands 
and tenements of the said _____________________ in your county; you cause 
to be made the costs aforesaid, with interest thereon from the ______ day 
of---------- A. D., ______ (the date of the judgment) until paid, and 
costs that may accrue: And if you shall levy and make said costs and 
interest, do you have the same before the---------- court of-------
county, within sixty days from the date hereof, to render unto the per
sons entitled to the same; and have you then and there this writ. 

WITNEss my hand and the seal of the-------- court, this -------
day of ---------- A. D.----------· 

A B. Clerk. 

The statutes of limitation of this state limit the time within which a person 
or persons may bring an action to enforce a right. An action has been defined by 
the Supreme Court of this state in the case of In Re Oliver, reported in Volume 77 
Ohio State Reports, page 474, as follows: 

"Action is the formal demand of one's right from or upon another 
made in a court of justice." 

Section 11279 of the General Code provides what shall constitute the com
mencement of an action. This section reads : 

"A civil action must be commenced by filing in the office of the clerk 
of the proper court a petition, and causing a summons to be issued 
thereon." 

Under section 3028 G. C., above quoted, it is not necessary for the clerk of 
courts to institute an action for the recovery of costs. He does not file a petition 
and cause a summons to issue thereon. Under that section he is authorized to 
issue an execution against the successful party when such party neglects to issue 
out execution immediately or after such execution has been returned without satis
faction of costs, without any preliminary proceedings in the matter. 
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As above pointed out the proceeding instituted by a clerk under section 3028 
G. C. is not an action. Therefore, the statutes of limitation would not apply to 
such a proceeding. I am not unmindful, however, of section 11663, which provides: 

"If execution on a judgment rendered in a court of record in this 
state, or a transcript of which has been filed as hereinbefore provided, be 
not sued out within five years from the date of the judgment, or if five 
years intervene between the date of the last execution issued thereon and 
the time of suing out another execution, such judgment shall be dormant, 
and cease to operate as a lien on the estate of the judgment debtor." 

This section, however, does not apply to your question, as the execution issued 
by the clerk is not predicated upon any judgment or order of court. 

See Eckstein vs. Strauss, 1 Ohio Dec. 292. 
Answering your question specifically, therefore, I advise you that the statutes 

of limitation do not run against the right of a clerk of courts to issue execution 
for costs under the provisions of section 3028 G. C. 

1323. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION -ASSIGNMENT OF PUPILS TO SCHOOLS 
OUTSIDE OF DISTRICT-CONSENT OF PARENTS. 

1.-,A board of education has no authority to assign pupils to schools outside 
of the district over which such board has jurisdiction. 

2.-A board of educatio1~ may contract under the provisions of section 7734 
G. C. with another board of education for the admission of pupils into the schools 
of such other district and such contract is in effect an assignment of the pupils to 
such other district school. 

3.-The consent of parents is not required to make an effective assignment of 
the school youth of the school district to the various schools therein. 

CoLUMBUS, Omo, July 2, 1918. 

RoN. CLARE CALDWELL, Prosecutiug Attorney, TVarren, Ohio. 

DEAR SIR.-You request my opinion on the following statement of facts: 

"Throughout our county, on the school district line roads, the school 
vans of the adjoining districts must both travel the same road in order to 
to collect the children on one side of the road belonging to the particular 
district. 

It has been suggested that if it were legal, the road could be divided 
by the board of the adjoining district so that but one van would travel 
the particular road. However, this would necessitate taking the children 
on the side of the road from the adjoining district, to the school from 
which the van was sent and thereby take the children out of the district in 
which they live. 

I desire an opinion as to whether or not the school board, in its own 
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discretion, may, without the consent of the parents of the child, assign a 
pupil to the adjoining district under the circumstances above set forth. 
However, section 7684 provides for the assignment of pupils and it seems 
to confine them to the school within the district. Section 7734 confers upon 
the board of education the right to contract with another board for the 
admission of pupils outside of the district of the first board. However, 
the question in my mind is this : 

Does not section 7681 confer upon the parent the right to have his child 
attend school in his own school district, and would not the consent of the 
parent be required before the board could assign the child to an adjacent 
district?" 

Several sections of the General Code must be considered in determining your 
question, and they are as follows: 

Sec. 7684.-"Boards of education may make such an assignment of the 
youth of their respective districts to the schools established by them as in 
their opinion best will promote the interest of education in their districts." 

Sec. 7681.-"The schools of each district shall be free to all youth 
between six and twenty-one years of age, who are children, wards or 
apprentices of actual residents of the district, but the time in the school 
year at which beginners may enter upon the first year's work of the ele
mentary schools shall be subject to the rules and regulations of the local 
boards of education. * * * But all youth of school age living apart 
from their parents or guardians and who work to support themselves by 
their own labor, shall be entitled to attend school free in the district in 
which they are employed." 

Sec. 7734.-"The board of any district may contract with the board 
of another district for the admission of pupils into any school In such other 
district, on terms agreed upon by such boards. The expense so incurred 
shall be paid out of the school funds of the district sending such pupils." 

That is to say, the school youth of a district have the right and privilege of at
tending the schools of such district and the board of education of a district, that 
is, a village or rural district can only assign the pupils to the various schools 
within the district and under no circumstances has a local board control over the 
schools of any other district than its own, and its pupils can only be admitted to 
such other district by proper contract with the board of education of such other 
district. If your boards of education cannot agree that a division of the district 
line road mentioned by you be made, then the county board of education might set
tle the matter by transferring certain territory from one district to the other so 
that the transportation could be carried out along the line suggested in your in
quiry. This transfer would be made under the provisions of sections 4692 or 4736 
G. C. There is nothing in the statute which provides that the consent of the par
ents must be secured to make such transfer or such assignment of the school youth, 
but under section 4692, above mentioned, the electors of the territory to be trans
ferred, and under 4736 the electors of the territory affected, have a right to re
monstrate against the proposed transfer under the first section and against the ar
rangement proposed under the second section. 

It might also be suggested that under section 7734 G. C. the board of any district 
may contract with the board of another district for the admission of pupils into 
any school of such other district. Your several boards might enter into such ar
rangement in relation to the pupils along said highway and the contract so entered 
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into in rdation to such pupils ,,·ould be an assignment of the pupils to the school 
of ~uch other district. 

• \n,wering your question, then, I advise you that ( 1) a hoard of education has 
no right to assign pupils to schools outside of the district over which the board 
has juri:;diction, and (2) the consent of parents is not required to make an assign
ment of the school youth of a district to the various schools therein. 

Very truly yours, 
JOSEPH :\fcGHEE, 

A ttomey-General. 

1324. 

APPRO\-.\L OF FIXAL RESOLI:TIOX FOR RO.\D L\IPRO\'E:\IEXT IX 
COU.J:\IBIAXA COI:XTY. 

Cou.:~IBt:S, Omo, July 3, 1918. 

Hox. CLIXTOX CowEN, State llighwa::/ Commissioner, Columbus, Ohio. 
DE.\R SIR.-I have your letter of June 29, 1918 enclosing, for my approval, 

final resolution for the following named improvement: 
Cleveland- East Liverpool road-I. C. H. Xo. 12, section "Q," Colum

biana county. 

I have carefully examined said resolution, find the same correct in form and 
legal and am therefore returning it to you with my approval endorsed thereon in 
accordance with section 1218 G. C. 

Very truly yours, 
JOSEPH :VfcGHEE, 

A ttorlzey-Gelleral. 

1325. 

APPROVAL OF BOl'W ISSUE OF BELLE CEXTER VILLAGE SCHOOL 
DISTRICT-$16,000.00. 

CoLD!BCS, OHIO, July 5, 1918. 

Industrial Commission of Ohio, Columhus, Oflio. 
GENTLEMEX :-

In re bonds of Belle Center village school district, in the 'urn of $16, 
000.00, for the purpose of repairing and furnishing the school building now 
in said school district. 

I have carefully examined the corrected tran,cript of the proceedings of the 
board of education and other officers of Delle Center village school district rela
ting to the above issue of bonds. Said bonds are issued on a vote of the electors 
of the school district for the above stated purpose, and I find said proceedings to 
be in conformity to the provisions of sections 7625 to i62R, inclusive, of the General 
Code governing the issue of bonds of this kind. 

::u--Vul. I-A. G. 
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I am therefore of the opinion that properly prepared bonds covering said 
issue will, when the same are properly executed and delivered, constitute valid and 
subsisting obligations of said school district, to be paid in accordance with the 
terms thereof. 
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Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11cral. 

APPROVAL OF BOND ISSUE OF BELLE CENTER VILLAGE SCHOOL 
DISTRICT -$55,000.00. 

CoLUMBus, Omo, July 5, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re bonds of Belle Center village school district, in the sum of $55,-
000.00, for the purpose of purchasing a site for and erecting and equipping 
a high school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education and other officers of Belle Center village school district relating 
to the above issue of bonds. Said bonds are issued on a vote of the electors of 
the school district for the above stated purpose, and I find said proceedings to be 
in conformity to the provisions of sections 7625 to 7628, inclusive, of the General 
Code governing the issue of bonds of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed ami delivered, constitute valid and sub
sisting obligations of said school district. to be paid in accordance with the terms 
thereof. 

1327. 

Very truly yours, 
JoSEPH l\IcGHEE, 

Attorney-General. 

APPROVAL OF BO~D ISSUE OF CHAGRI~ FALLS, CUYAHOGA 
COUNTY -$2,600.00. 

CoLUMBL's, OHIO, July 5, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE: Bonds of the village of Chagrin Falls, Cuyahoga county, 
in the sum of $2,600, for the purpose of making needed and necessary 
repairs to the sewage disposal plant of the sanitary sewer system of said 
village. 

I have made a careful examination of the transcript of the proceedings of the 
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council oi the \ill age of Chagrin Falls relating tu the abO\ e i"ue of bonds, and 
find said proceedings to he in conformity tu the provisions of the General Code 
of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and bind
ing obligations of said village, to be paid in accordance with the terms thereof. 

The bond form submitted with and as a part of the transcript is not entirely 
satisfactory to me, and I am therefore holding said transcript until a proper bond 
form of the bonds to be printed covering said issue is submitted for approval. 

Yours very truly, 
JosEPH :McGHEE, 

A ttomey-General. 

1328. 

APPROVAL OF BOXD ISSUE OF EAST PALESTIXE-$25,000.00. 

CoLUMBUS, OHIO, July 5, 191R 

Itzdustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IX RE: Bonds of the village of East Palestine, Ohio, in the sum of 
$25,000.00, for the purpose of making certain extensions and improvements 
to the combined waterworks and electric light plant of said village. 

I have carefully examined the transcript of the proceedings of the council of 
the village of East Palestine, Ohio, relating to the above issue of bonds, and find 
said proceedings to he in conformity to the pru\ i,iuns of the General Code of Ohio 
relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of said village, to be paid in accordance with the terms thereof. 

The bond form submitted is not entirely satisfactory and I am therefore re
taining the transcript until proper bond form covering said issue is submitted and 
approved. 

Very truly yours, 
JosEPH :\IcGHEE, 

A ttonzey-General. 

1329. 

WHEX COl\Il\ION PLEAS COURT H.EVERSES A COXVICTIOX BY 
l\IAYOR'S COURT FOR VIOLATIO:-.J" OF SPEED LAW (12604 G. C.) 
COST OF BILL OF EXCEPTIOXS CAX~OT BE CHARGED AGAIXST 
THE COUNTY. 

In a prosecution for the violation of section 12604 G. C. prohibiting the opera
tiOII of a motor ·vehicle at a greater rate of speed than fifteen miles an hour in other 
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portions of tlze mzwicipalit:y tlzan tlze business and closely built up portious tlzcrcof, 
wlzere the defelldant's com,ictio11 in tlze ma:yor' s court is rco•ersed b3• tlzc court of 
comuzo1z pleas, tlze cost of the bill of exceptions may not be charged against the 
county. 

Cou:::~!Bcs, OHio, July 6, 1918. 

Hox. BENTON G. H.w, Prosecuting Attomcy, TVooster, 0/zio. 

DEAR Sm :-I have your letter of May 30th asking the following question: 

"In the mayor's court the defendant in a criminal case in which the 
state of Ohio was plaintiff was found guilty, he prepared a bill of excep· 
tions and secured a reversal in the court of common pleas. Can the cost 
of the bill of exceptions be charged against the county and the defendant 
be reimbursed for his cost in preparing the bill of exceptions. The case 
was a misdemeanor? Is section 12279, 105-106 0. L., 134, applicable to 
c:iminal cases? See section 1552 G. C., 22 Ohio Dec. 360." 

Also your letter of June 7th, adding the following information: 

"The prosecution was under section 12604 for violating that pro
vision of the section prohibiting the operation of a motor vehicle at a 
greater rate of speed than fifteen miles an hour in other portions of the 
municipality than the business and closely built up portions thereof." 

Section 12604 G. C. reads : 

"\Nhoever operates a motorcycle or motor vehicle at a greater speed 
than eight miles an hour in the business and closely built-up portions of a 
municipality or more than fifteen miles an hour in other portions thereof 
or more than twenty miles an hour outside of a municipality, shall be fined 
not more than twenty-five dollars, and, for a second offense shall be fined 
not less than twenty-five dollars nor more than fifty dollars." 

I have noted, as you suggest, section 12279 G. C., as amended 105-106 0. L., 
134, which reads: 

"\\'hen a judgment or final order is reversed, the prevailing party shall 
recover all court costs incurred to secure such reversal, including the cost 
of bills of exceptions, and when reversed in part, and affirmed in part, the 
court may apportion said costs between the parties in such manner as it 
deems equitable." 

This section, I think, is applicable only to civil cases. Section 1552 G. C., which 
is cited, reads : 

"The compensation of stenographers for making such transcripts shall 
be not more than eight cents per folio of one hundred words, to be fixed 
by the common pleas judges of the subdivision. Such compensation shall 
be paid forthwith by the party for whose benefit a transcript is made. The 
compensation for transcripts made in criminal cases, by request of the 
prosecuting attorney or the defendants, and transcripts ordered by the 
court in either civil or criminal cases, shall be paid from the county treas-
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ury, and ta:-,.ed and .:ulkcted a- t •ther Cil,ts. The clerk oi tl1e proper ct .urt 
.-hall certiiy the amount of ,uch trall>cript>, which certificate shall ht• a •uf
ticient Youcht:r t" the auditor of the county, who -hall forthwith draw 
his warranb upon the CtJUnty trta'urn in fayor ,f such steno~raphers." 

In the ca>e of Cincinnati Er1uipment t ·"· \ s. Kauffman, 22 0. D., p. 3W, which 
you cite, it was helrl: 

"The expense of making a 'tenographic transcript of trial proceeding' 
con,tituting a hill oi exceptiom, in the absence of a statute authorizing it 
in error proceeding,, cannot he taxed as costs." 

Section 1552 G. C., to which you refer, and which is cited above, has no appli
cation to the mayor or jmtice eourb and nowhere in the statutes is there found 
any provision for an ofticial stenographer in those courts or for any stenographic 
record of the procet>dings in those courb. Costs arc only allowed in criminal cases 
when the statute permits them to he so taxed. There hcing no authority in the 
statute to tax the expense of the bill of exceptions as costs in the case, such ex
pense may not be paid as "costs" hy the county. Enn if this were not true, the 
cost.s in this case of the hill of exceptions could not be paid by the county for the 
reason there is no authority for the payment by the county of any costs in the 
case. In a great many misdemeanor cases the statute provides that the costs, if 
the defendant he acquitted or di>charged from custody, shall he certified under oath 
by the trial magistrate to the county auditor and then paid out of the county treas
ury upon the auditor's warrant. This is true regarding- all those cases enumerated 
in section 13423 G. C. It has quite frequently been held that the provision in re
gard to such payment of costs in section 13429 G. C. applies to all the fifteen classes 
of misdemeanors set out in 'ection 13423 (;. C. Special provision is abo made in 
section 1404 concerning all tish and game ca,es, and numerous other special pro
visions concerning certain misdemeanors may he found in the statuks. However, 
I know of no provision of law relating to payment of costs in misdemeanors 
brought under section 12004 G. C. 

In an opinion of this department. renden•tl February 19, 1918, to the bureau of 
inspection and superYision of pul1lic oftices, it was held in the third branch of the 
syllabus: 

"In prosecutions for charging unlawful rate of interest on mOlll'Y 
loaned, there heing no special provi,ion for the payment of costs, the only 
authority for paymmt oi co•ts i- •ection :1019." 

In that opinion it wa' said: 

"The third ca'e to which attention is called in the im]tliry is one in 
which the defendant was chargin~ an nnlawful rate of interest on money 
loaned. This is a mi,demeanor for which no SJJecial provision as to pay
ment of cost has been made and it i' -uhject, therefore, to the general rule
relating to misdemeanors. 

Section 3019 of the (;,.,H ral C• Hk provitlcs : 

'In felunie, when in the -tate iails, anti in mi,demeanors \\'herein the 
defendant prme' insfJhent, tht· cfJunty commissi.,m·rs, at any ref.{ular ses
sion, may make an allowance to any such officer' in place of fee-;, hut in 



"934 OPINIO~S 

any year the aggregate allowances to such officer shall not exceed the fees 
legally taxed to him in such causes, nor in any year shall the aggregate 
amount allowed an officer exceed one hundred dollars.' 

It has frequently been held by this department that in misdemeanor 
cases, before officers may be allowed fees under section 3019, there must be, 
first, a conviction and, second, the defendant must prove insolvent. This is 
the view recently taken by the common pleas court of Carroll county, in 
an opinion rendered December 3, 1917, in the case of State ex rei. vs. 
Marshall, Auditor. 

Referring, then, to the case mentioned in the inquiry, concerning the 
violations of the loan shark law, beg to advise that, assuming for the pur
poses of this opinion that the justice court had jurisdiction to try. this 
case, the costs may be paid as follows : If the higher court sustains the 
conviction and the defendant proves i'nsolvent, fees may be allowed under 
section 3019 of the General Code, as above provided. If the higher court 
reverses the conviction, I know of no way to collect." 

The case you present, as far as the question of costs is concerned, is exactly 
the same as the one to which reference is made in the opinion quoted, and I am 
of the opinion that in this case neither the cost of the bill of exceptions or any 
other costs may be taxed against the county. 

Very truly yours, 
JosEPH ~IcGHEE, 

A ttonzej•-Ge,zcral. 

1330. 

COUNTY COMl\1LSSIONER-APPOTXTED TO FILL VACAXCY-FEE
COMMISSIO:t\-VALIDITY OF ACTS PERFOR:\IED \VHEX HE DOES 
NOT SECURE cm.1MISSI01\-SALARY. 

1. A cozmty counuissiuilcr artuiutcd by the probate judge, cozmt~; auditor rmd 
county recorder, to fill a 7:acmzcy, must, before enteriJzg upon his duties, pay the 
fee of five dollars to sa-id officers ami secure a commission from the governor of 
the state. 

2. If a countj• commissioner Cllters upon the duties of his office in good faith, 
by virtue of his appointment. without securing the commissi01z, he is an officer de 
facto, and so far as the rights of third persons and the public are concerned, his 
acts pertaining to the duties of said office are legal. 

3. If a county commissiouer is paid the salary pertaining to his office, while 11 

de facto officer, and he has performed the duties of his office in good faith, the 
public having be1zejited b:y the same, in justice, and possi/Jly in law, no finding should 
be made against him for the recovery of the money paid him as salary. 

CoLt:MBt:s, 0Hro, July 6, 1918. 

Hox. JA~IES F. FLYNN, JR., Prosecuting Attorney, Sandusky, Ohio. 
DEAR Sm :-I have your communication of June 21, 1918, which reads as fol

lows: 

"On January 14, 1918, you rendered an opinion to me in reference to 
the question as to whom the resignation of a county commissioner should 



_\ TTORXEY -GEXER.\L. 

he •tnt a11tl in which you ad\ i,ed me that thL· appointing ],oard, to wit, thl' 
fJroil<ltc jurlgc·, auclitor and recr,rder of the •mmty >hnuld receive the re,ig
nation and make the appointment. The question has arisen with reference 
to the appointee <JUalifying for that office. There is nothing in the statute 
with reference to the appointing hoanl certifying the appointmmt to the 
gon·rnor or secrdary of state. 

* * ''' From the foregoing ( sectirm 138 G. C. quoted) it seems ap
pan.~nt that the county C<Jmmissioner who was appointed to till the vacancy 
must present a legal certificate of his appointment to some one, and before 
he can enter upon his duties he must have a commission from the governor 
to fill the said office as county commissioner. 

Is it your opinion that thi' county commissioner must have the cer
tificate of the appointing board, and if so, to whom will he present the cer
tificate, how will he receive his commission from the governor and will he 
be required to pay the fee for said commission the same as an elective 
official? 

This county commissioner has been drawing his salary since the so
called filling of the vacancy by the appointing board last January. \\'hat do 
you say as to the duties he has performed as such commissioner and his 
right to receive his salary as commissioner?" 

935 

Your questions are hased on section 138 G. C., quoted m your request. Said 
section reads as follows: 

"Sec. 138. A judge of a court of record, state officer, county officer, 
militia officer and justice of the peace, shall be ineligible to p('rform any 
duty pertaining to his office, until he presents to the proper officer or 
authority a legal certificate of his election or appointment, and receives from 
the governor a commission to fill such office." 

Your communication is naturally divided into three parts as follow~: 

1. :\latters having to do with the issuing of the certificate and the par
men! of the fee for the commisoion. 

2. \Vhcther the acts of ,aid county commissioner since his appoint
ment arc legal. 

3. \Yhether the salary paid to :-aid county commissioner since his ap
pointment was legally paid. 

It is my opmwn that oection 140 G. C. would control, at least hy analog-y, in 
reference to the certificate and commission. Said section reads as follows: 

"Sec. 140. \\'hen the result of the election of any such officer is of
ficially known to the deputy state supervisors of elections of the proper 
county, and upon payment to them of the fee prescribed in the preccding
;ection, they shall immediately forward hy mail to the ,ecrctary of stall' 
a certificate of election of such officer together with the fee so paid. C'pon 
receipt of such certificate and fee l1y the secretary of state, the governor 
shall issue and forward the proper commission to the clerk of the court 
of common plea,, who ,hall deliver the same to the officer entitled thereto. 
The fees so recein·rl by the ,ecretary of state shall he paid into the statC' 
treasury to the credit of the general re\Tntle fund." 

The appointing board, consisting of the prohatt' judge, auditor anrl rccord~r 

'·' \' 
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of the county, would in this case be in the place of the deputy state supervisors of 
elections. The appointing board, upon recei,·ing the fee of five dollars from the 
county commissioner appointed by it, would forward a certificate to the secretary 
of state, accompanied by the five dollar fee. Upon receipt of this certificate and 
fee by the secretary of state, the proper commission would be issued by the gov
ernor of the state and forwarded to the clerk of the court of common pleas, who 
would deliver the same to the commissioner so appointed. 

The question might arise as to whether the commission should be dated back 
to the time at which the county commissioner was appointed, with a view to mak
ing his acts in all respects legal from the time he entered upon the performance 
of the duties of county commissioner; in other words, whether it would not be well 
for the governor to make a 1l!IIZC pro tzmc commission, dating it back to the time 
when it should have been issued under the statutes. I do not think this should be 
followed. The commission cannot be dated back of the day upon which it is issued. 
The only case in which a court or any officer can make a nunc pro WllC order or 
entry is where they actually did, as of a former date, make an order, but failed to 
enter the same upon the records. In such case the order or entry can be dated 
as of the date upon which the same was actually made; but no officer has authority 
to date an order, commission or entry as of an earlier date, if in fact he did not 
at said earlier date make an order or finding of some kind. Therefore it is my 
opinion that the commission should be dated as of the elate when it is actually 
issued by the governor. 

A question is asked in reference to the fee to he paid by the county commis
sioner. It is my view that under section 138 G. C. the commissioner would be re
quired to pay the fee of five dollars, provided in section 139 G. C., to the board 
which appointed him to fill the vacancy, and it in turn would forward this fee \\:'ith 
the certificate to the secretary of state. Section 138 applies to appointments as well 
as elections, and therefore to my mind covers the case under consideration. 

We come now to the legality of the acts of this county commissioner. In my 
opinion, so far as the rights of third persons and the public are concerned, the acts 
of said commissioner are legal. There was a vacancy upon the board of commis
sioners. The proper authorities appointed this person to fill the vacancy, in accord
ance with the provisions of law. He entered into the possession of the office and 
actively engaged in the performance of the duties which clevoh·ed upon him by 
virtue Df his position. Third persons and the puhlic dealt with him on the theory 
that he was the duly appointed and qualifi eel commissioner of the county. In view 
of all these things, it seems to me said commissioner has been an officer de facto 
from the time he entered upon the performance of the duties of the office. 

I will not quote from any decisions, but the principle is well established that 
as between himself and the public the official acts of an officer de facto have the 
same force and virtue in law as do the acts of an officer de jure, and are as valid 
as to strangers, the public and third persons as are the acts of an officer de jure. 

We come now to a consideration of a question more difficult to answer, as to 
whether this county commissioner is entitled to retain the salary paid him by the 
county from time to time since his appointment. There are several questions per
taining to this matter which are well settled. One of them is that even though, as 
between himself and the public, the acts of a de facto officer are as valid as those 
of a de jure officer, yet when it comes to the assertion of his individual rights, 
based upon his official character, he is required to show that he is an officer de jure. 
The acts of a de facto officer are valid only so far as the rights of the public or 
third persons having an interest therein are involnd. Said officer can claim noth
ing for himself by virtue of those acts. He cannot claim the benefit of his acts. 
He is never allowed to build up rights or shield himself from responsibility on the 
mere fact that he has entered into an office and performed the duties of the same. 
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From the ahon· principle the proposition also naturally follows that a de facto 
officer cannot maintain an action against the proper authorities, based merely upon 
the fact that he is a dr facto officer. He must show in such a proceeding that he 
is not merely a de facto officer, but that he is a de jure officer. In other words, the 
salary or emoluments annexed to a public office are incident to the right to the office 
and not to the mere exercise of its duties or its occupancy. 

The facts submitted by you do not come within the above principles of law. 
The officer has been paid hy the county, from time to time, the sums of money due 
him as county commissioner. This being the case, I do not believe that a finding 
should be made against him. He entered into the office by virtue of an appoint
ment. He performed the duties of the office in good faith. The puhlic has received 
the benefits of the services rendered by him. Further, the public will not run the 
risk, as in many cases, of being compelled to pay this salary a second time, inas
much as there is no other person in this case who is the officer de jure. 

In view of all the above it is my opinion that in justice, and possibly in law, 
no finding should be made against this county commissioner. 

There is some authority for the above conclusion. Constantineau on the De 
Facto Doctrine, section 240, has the following suggestions to make in reference 
to recovering money paid to a de facto officer: 

"It is a settled rule of the common law, that money paid by one with 
full knowledge of the circumstances, or the means of such knowledge in 
his hands, cannot be recovered back on account of such payment having 
been made under an ignorance of the law. \Vhether such rule applies to 
governments and public bodies as well as to individuals, is a much debated 
question. But whatever may be the result of the decisions on this point, we 
think it can safely be asserted that, in the absence of statutory provisions 
declaring a different rule, money paid as fees or salary by the state or a 
public corporation to a de facto officer, cannot in general be recovered back 
as money paid under a mistake of law." 

In Badeau h. United States, 130 U. S. 439, the court passed upon a question 
very similar to the one under consideration. In the head notes to said case we find 
the following principle laid down: 

"\Vhere an officer of the army was paid, as such, for time during the 
intervals of his employment in a diplomatic or consular capacity, being an 
officer de facto if not de jure, the moneys so paid to him cannot be recov
ered back by the United States." 

::\Ir. Chief Justice Fuller in the opinion uses the following language: 

"But inasmuch as the claimant, if not an officer de jure, acted as an 
officer de facto, we are not inclined to hold that he has received money 
which, ex aequo et bono, he ought to return." 

It is to be noted that in this opinion ::\f r. Justice Fuller held that in justice and 
good dealing, if not in law, an officer de facto cannot be compelled to return money 
which he has received hy virtue of his assuming an office and performing the duties 
pertaining thereto. 

In view of all the above, I am of the opinion that the conclusion heretofore 
reached is correct, and ought to be followed by yourself and the bureau of inspec
tion and supervision of public offices. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-Gelleral. 
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APPROVAL OF SYNOPSIS OF PROPOSED A:\IEXD:\TEXT TO COXSTI
TUTION RELATIVE TO THE CLASSIFICATIOX OF PROPERTY FOR 
PURPOSES OF TAXATION. 

CoLU:11BL'"S, OHIO, July 10, 1918. 

The Ohio Taxpayers' League, Columbus, 0/zio. 
GENTLEMEN :-I am in receipt of your commLnication contammg a proposed 

amendment to the constitution, proposed by initiative petition, to be submitted di
rectly to the electors, together with what purports to be a fair and impartial synopsis 
of such proposed amendment, the same reading as follows: 

"AMENDMENT TO THE CONSTITUTION PROPOSED BY INITIATIVE PETITION TO BE 
SuBMITTED DIRECTLY TO THE ELECTORS. 

To amend section 2 of article 12 of the constitution, to provide classifi
cation of prop~rty for purposes of taxation. 

Be it Resolved, By the people of the state of Ohio: 
That section 2 of article 12 of the constitution of the state of Ohio be 

amended to read as follows: 
The general assembly shall provide for the raising of revenue for all 

state and local purposes in such manner as it shall deem proper. The sub
jects of taxation for state and .local purposes shall be classified by the gen
eral assembly, and the rate of taxation shall be uniform on all subjects of 
the same class, and shall be just to the subject taxed; excepting all bonds 
outstanding on the first day of January, 1913, of the state of Ohio or of 
any city, village, hamlet, county or township in this state or which have 
been issued in behalf of the public schools in Ohio and the means of in
struction in connection therewith, which bonds outstanding on the first 
day of January, 1913, shall be exempt from taxation; but burying grounds, 
public school houses, houses used exclusively for public worship, institu· 
tions of purely public charity, public property used e~clusively for any 
public purpose, and personal property, to an amount not exceeding in value 
five hundred dollars, for each individual, may, by general laws, be ex
empted from taxation; but all such laws shall be subject to alteration or 
repeal; and the value of all property so exempted, shall, from time to time, 
be ascertained and published as may be directed by law." 

"SYNOPSIS OF THE PROPOSAL TO \VRITE INTO THE (ONSTITI:TION .\ PROVISION 
FOR (LASSIFIC.\TION OF PROPERTY. 

The proposal to amend section 2 of article 12 of th~ constitution of the 
state of Ohio provides: 

That the general assembly shall classify property for taxation pur
poses. 

The proposed amendment does not change any of the provisions of 
section 2, article 12, of the constitution having to do with the exemption 
of state, municipal and school bonds, school houses, charitable institu
tions, etc." 

I hereby certify the foregoing synopsis of an amendment to the constitution, 
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proposed by initiative petition, being a proposal to amend section 2 of article XII 
of the Ohio constitution, has been suhmitted to and examined by me, and I find 
that such synopsis is a truthful statement of the contents and purposes of the said 
proposed amendment. 

1332. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ADJUTAXT GE'XERAL HAS XO AUTHORITY TO LEASE STATE RIFLE 
RAXGE AND :\II LIT ARY CA:\IP GROUND. 

The adjutant ge11eral has 110 autlzorit)• in law to lease to the federal govern
ment, or to anyone else, the state rifle range and military camp ground, conzmonl)• 
known as Camp Perry. 

CoLUMnus, OHIO, July 10, 191& 

HoN. }. E. GrMPERLING, Adjutant General, Columbus, Ohio. 
DEAR SIR:-I have your communication of July I, 1918, which reads as fol

lows: 

"Please note enclosed letter from the adjutant general, central de
partment, relative to lease of the Camp Perry rifle range by government. 

General Wood was acting under authority of section 5246, page 395, 
Laws of Ohio, 1917. 

Will you please give me your legal opinion as to proper procedure in 
this case?" 

This question arises by virtue of the fact that the adjutant general of the state 
leased to the federal government the state rifle range and military camp ground, 
commonly known as Camp Perry, to be used by the federal government in matters 
pertaining to the United States army. The federal government now hesitates to 
pay the rental provided for in the lease because of the fact that it feels there is 
no authority upon the part of the adjutant general to lease said lands to the fed
eral government. Hence, your communication raises two questions; first, as to 
whether the adjutant general would have authority to lease said lands, and, sec
ondly, if he has no authority so to lease said lands, then what would be the proper 
course to pursue in reference to the matter. 

It will assist us somewhat in understanding the matter in question if we look 
to the statutes as they originally stood, which made provision for this rifle range. 
This was provided in section 5283 G. C. as it stood prior to the enactment of the 
law in 1917, which is now in force and effect. This section read as follows: 

"The adjutant general shall be the custodian of the state rifle range 
and military camp ground, which is hereby dedicated and set apart forever 
as a state park for military purposes to be known and designated as 'Camp 
Perry' in honor of Commodore Oliver Hazzard Perry and the naval vic
tory won by him September 10, 1813, near this park." 

Supplemental sections were added to this section providing for the purchase of 
' additional lands to be made a part of said state rifle range and military camp 

grounds. 



940 OPIXIOX~ 

You state in your communication that the adjutant general lea,ed said lands 
to the federal government under and by virtue of the provisions of section 5246 
G. C., 107 0. L. 395. This section reads as follows: 

"In case any armory erected or purchased by the state of Ohio under 
the provisions of this chapter shall become vacant by reason of the dis
bandment of the organization or organizations quartered therein, the 
adjutant general with the consent and approval of the governor, is author
ized to sell or lease said armory. the proceeds of rent therefrom being 
turned into the state treasury to the credit of the 'state armory fund.' " 

It is my opinion that this section does not give any authority to the adjutant 
general to lease the lands which go to make up the state rifle range and military 
camp. It is to be noted that this section is placed under the general title of 
"armories," and when we study it in reference to its context we can scarcely ar
rive at the conclusion that it gives any authority to lease the lands now in question. 
This section together with the connected sections has to do with the purchase and 
building of armories for the use of the different military organizations of the state. 
These sections provide the amount that may be expended for each armory and the 
use to which they are put and provides a board of control for their management. 
I do not think that said section 5246 gives authority to lease anything other than an 
armory, using that term in its strict sense; that is, a building that has either been 
purchased or built for the use of the local organizations of the Ohio national guard. 
It is to be noted that in this section the term "to sell'' is used co-ordinately with the 
term "to lease." It would hardly be held that the adjutant general would have 
authority to sell the lands commonly known as Camp Perry, yet if he has authority 
to lease them under and by virtue of the same provisions he would have authority 
to sell them. Further, I do not find any provisions of the General Code which 
would authorize the adjutant general to lease said lands. 

Section 5220 G. C., 107 0. L., 391, provides as follows: 

"The adjutant general shall he the custodian of the state rifle range and 
military camp ground." 

This seems to be about the extent of his authority. It could not he held that 
a mere custodian of said property would ha,·e authority to lease it. 

Section 5221 G. C. provides that the adjutant general may make changes and 
improvements in reference to said property and may make rules and police regula
tions for the range and ground subject to statutory provisions. Section 5221 has 
this provision : 

"All revenue and receipts therefrom, or from any other military prop
erty in the state of Ohio, not made a portion of the company, troop, bat
tery or other organization funds by regulations. shall be credited to the 
fund hereinbefore specified as ':\faintenance, Ohio national guard.'" 

This provisi011 makes it clear that the adjutant general may realize some revenue 
from these grounds, -but these terms are not broad enough to warrant the conclu
sion that he has authority to lease said premises. 

In connection with this question I desire to call attention to the provisions of 
section 8523 G .. C.,. which rearls in part as follow': 

"All conveyances of real estate, or any inten~,t therein, sold on behalf 
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nf the state, in pursuance of law, shall be drafted hy the aurlitor of ,tate, 
execut.:d in the name of the >tate, si~nt·rl hy the go,·ernnr. rmmtrr•igned by 
th.: 'ecrdary of state, and 'ealerl with the great seal of the o;tate." 
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I quote this prm·ision simply to thl· point that e\·en the governor of the state 
i,; not p.:rmitted to cann-y n·al t>statc, or any intere;;t in the same, excepting in 
pur,;nance of >orne statutory proYi ,jon. 1 t i, my opinion that hd(lre any >tate officer 
can convey r.:al estate or any intere,t in the same, the right to rlo o;o mu.;t clearly 
he >d forth in som.: provi,ion oi law. I knee, it is my opinion that the adjutant 
genua! had no authority in law to le~,e the state rifle range and military camp 
ground aml that the federal f!o\·unment is jmtitier! in IH'<itating to pay the rentals 
providPrl for in said lease. 

The next question to he cnnsidererl j,; this: \\'hat cour,e ,hall the state pursue 
in rcierenc.: to this matter? 

In th~ Iett.:r directed to the adjutant general of Ohio and signerl by H. 0. S. 
I !ei,tancl, ;ulj utant general, department adjutant, he suggests the following course: 

"It is suggested that the Cnited States government be permitted to oc
cupy the range until the next ses.-ion of the legislature, at which time 
proper authority can be secured, anrl the terms and conditions of the !rase 
now in existence can he put into force, and execution and disbursement 
thereon marle.'' 

In reference to this suggestion I might say that there is one thing certain and 
that is that no state official has any authority to lease said grounds until authority 
is gi\·en to some state official hy enactm~nt of the legislature. Further, under the 
circumstances it would not he wise or advisable for the state to refuse the use of 
this ground to the federal gonrnment even though at the present time no strictly 
legal arrangements can be made hy which the lands can be leased to the federal 
government by the state; but inasmuch a-; the lease has been made under the as
sumed authority given hy statute anrl the federal government has entered into the 
possession of said J~nds under the leace, it i; my upiniuu that the matters pertam
ing thereto should be worked out along the line 'uggestcd in the a hove quotation; 
that is, the federal government could u'e the lands with the tacit conq·nt and 
understanding that when the legislature· meets the coming winter it could enact 
som.: provision whereby this land could he leased to the federal government for 
and during the period of the \Yar. 

Very truly yours, 
Josr:Pn :\IcGnn:, 

.-1 ttOI"IlCJ-CCilC ruf. 

1333. 

SIIERIFF-SECTIOX 28~6 :'1!.\K!:\(; .\LLO\\'.\XCE TO SI!El<TFF OXLY 
.\PPLIES TO COSTS IX COL"l{T OF C0:\1:\fO'\ !'LE.\S. 

Jla!tistrates 111ay issue their 'l<":Jrrants to tire slzcrijj, but ~.-!zen <I u:urrant is is
sued /1)' wz officer a/ a municipal corporatirm, suclz ns tlze llla)'nr, it must be issued 
to tlzc marshal or police officer tlzereof. 
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Section 2846 G. C. providing that the county commissioners may make a1z al/oa'
ance to the sheriff for fees in certain criminal cases has application only to the court 
of common pleas, and does not apply to magistrates or mayors' courts. 

CoLUMBus, OHIO, July 10, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-You have called my attention to our opinion K o. 1002, rendered 
February 11, 1918, to ]. W. Watts, prosecuting attorney, Hillsboro, Ohio, in which 
it was held: 

"The sheriff must pay into his fee fund fees received by him for serv
ing warrants issued to him by a magistrate in state criminal cases." 

You have informed me that some doubt has arisen as to whether or not this 
opinion held by inference that the mayor might issue his warrant to a sheriff. In 
holding, however, this opinion warrants no such conclusion. 

Section 13500, which was considered in the opinion, reads: 

"The warrant shall be directed to the sheriff or any constable of the 
county, or, when it is issued by an officer of a municipal corporation, to 
the marshal or other police officer thereof and, by a copy of the affidavit 
inserted therein or annexed and referred to, shall show or recite the sub
stance of the accusation and command such officer forthwith to take the ac
cused and bring him before the magistrate or court issuing such warrant, 
or other magistrate of the county having cognizance of the case, to be 
dealt with according to law." 

It will be noted from this section that magistrates may issue their warrants 
to sheriffs, but when the warrant is issued by an officer of a municipal corpora
tion, such as the mayor, it must be issued to the marshal or police officer thereof. 
The statute draws a sharp distinction between the issuing of such warrants by the 
magistrate and by the mayor. This fact was noted by former Attorney-General 
Hogan in opinion No. 1158, found in Report of the Attorney-General for 1914, 
Vol. 2, page 1246. At page 1247 he says : 

"Section 13500 makes special and, therefore, exceptional proviSion for 
an officer of the municipal corporation by directing a warrant issued by 
such to be directed to the marshal or other police officer of such municipal 
corporation. This provision is in keeping with the general plan of the 
statutes, to confine as far as possible, the administration of such corpora
tion. I an: therefore of the opinion that a mayor is without authority to 
issue a warrant, in a state case, to the sheriff." 

In our opinion of February 11, 1918, to which you redirect my attention, the 
following statement was also made : 

"It will be noted that section 2846 G. C. provides that the sheriff in 
criminal cases, where the state fails to convict, and in misdemeanors upon 
conviction, where the defendant proves insolvent, may be allowed his fees 
upon the certificate of the clerk and the allowance by the county com
missioners. The fact that these fees must be allowed upon the certificate 
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of the clerk would indicate that the section refers only to cases in the 
court of common pleas and not to cases in the mayor's court, police court 
and courts of justices of the peace. This being so, this section would offer 
no assistance in the situation you refer to." 

You call my attention to the fact that former Attorney-General Edward C. 
Turner rendered an opinion found in Opinions of the Attorney-General for 1915, 
Vol. I, page 114, in which he he!<!: 

"The certificate compn:hent!ed uy section 2846 G. C. as to such fees 
as are earned by the sheriff in the probate court and the court of justice of 
the peace, shaJI be made hy such probate judge and justice of the peace, 
respectively." 

In that opinion :\I r. Turner said: 

"I hold that the term 'clerk' as used in the statute, shall be construed 
as referring to the officer of each of the various courts, wherein the sheriff 
is required to render such service, having custody of the records and 
memoranda of such court and being charged with the clerical or ministerial 
functions thereof, rather than that SliCh word 'clerk' should be construed 
as referring exclusively to the particular officer of the county technically 
named 'clerk of the court.'" 

In support of this holding :.rr. Turner says: 

"By the provisions of the statute a justice of the peace performs ail 
the ministerial and clerical functions incidental to his court, as well as the 
judicial functions thereof." 

After consideration of thi~ upmwn I advise you that I still hold to the view 
expressed iu rny opinion of February 11, 1918, to the effect that section 2846 refers 
only to cases in the court of common pleas and not to cases in the mayor's court or 
justice court. 

This view is strengthened by the fact that the statutes, when providing for 
the certification of costs in magistrate's courts, invariably refer to a certification 
"by the magistrate;" also by a review of the history of section 2846 G. C., which 
discloses the fact that as originally enacted the section provided: 

"Courts of common pleas in each county shall make an allowance of 
not more than three hundred per annum for the sheriff, for services where 
the state fails to convict or the defendant proves insolvent.'' 

1334. 

Very truly yours, 
JosEPH :\IcGHEE, 

Attorney-Ge11eral. 

WORKHOl:SE-WHEX PRISONERS :.rAY BE SEXTEXCED TO WORK
HOUSE IN AXOTHER COUXTY. 

TVhere a county Ttas 1zo workhouse, and is not joined with otlter counties in the 
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maintenance of a joint workhouse, prisoners from such county may not bc·sentenced 
by the courts to the workhouse of another county except under an agreement as 
provided in section 12384 G. C. 

CoLUMBus, OHio, July 11, 1918. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 
DEAR Sm.-I have your letter of June 27, 1918, as follows: 

"Preble county, Ohio, of which Eaton is the county seat, has no work
house, nor has any village or city within the confines of said county a 
workhouse. 

We understand from the county auditor that the county commissioners 
of Preble county, Ohio, have a contract with the authorities of the Dayton 
workhouse, at Dayton, Ohio; and the auditor is also sure that the com
missioners have no contract with any other workhouse directors. 

In the fall of 1917, a man by the name of James Penny was taken up 
at the village of Camden, Ohio, which is south of Eaton, and has good 
railroad connections with Cincinnati, but very poor railroad connections 
with Dayton, Ohio, for assault and battery. He waived the right of trial 
by jury, in writing, and l\Ir. Shuey, mayor of the village of Camden, Ohio, 
found him guilty and sentenced him to the workhouse at Cincinnati, 
Ohio. Penny was taken up on a state warrant and sentenced under the 
laws of the state, and not by virtue of any ordinance of the village of 
Camden. Penny served part of his time and then he went insane and was 
released and taken back to Mobile, Alabama, by his relatives. 

The city workhouse of the city of Cincinnati, Ohio, has presented a bill 
to the county commissioners of Preble county, Ohio, in the amount of 
thirty-three dollars and eighty cents ($33.80,) for housing, boarding, etc., 
Penny from October 28th to December 19th, 1917-fifty-two (52) days, at 
sixty-five cents (6Sc) per day-and the question arises, in the minds of the 
board of county commissioners whether they should pay this bill, because 
of the fact that they have not made a contract with the workhouse author
ities of the city of Cincinnati. 

I should like your opinion with reference thereto, calling attention to 
sections 4141, 4151 and 4152 of the'General Code of Ohio. 

We think the bill is reasonable and should be paid." 

Sections 4141, 4151 and 4152 G. C. provide: 

Sec. 4141.-"Any city or district having within its limits, a workhouse, 
may receive as inmates thereof persons sentenced thereto, as provided by 
law, from counties other than the one in which such workhouse is situated, 
upon such terms and during such length of time as is agreed upon by the 
commissioners of such counties, or by the council of such municipality, and 
the council of the city, or the board of the district workhouse, or other 
authority having the management and control of such workhouse. Con· 
victs so received shall in all respects be and remain under control of such 
director or board of workhouse directors, and subject to the rules, regula
tions and discipline of such workhouse, the same as other convicts therein 
detained." 

Sec. 4151.-"When a person has been convicted of a misdemeanor by 
a court or magistrate in a district in which there is a workhouse, such 
court or magistrate may sentence such person to such workhouse for a 
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period not exceeding the maximum period of confinement in the jail ui 
the county provided by statute for such offenses. In all such ca>es the 
court or magistrate may further order that such per>on stand committed 
to such workhouse until the costs of prosecution are paid, or he he dis
charged as herein provided. In all cases where a fine may he imposed in 
punishment in whole or in part for an offense and the court or magistrate 
could order that such person stand committed to the jail of the county until 
such fine and the costs of prosecution are paid, the court or magi:-trate 
may order that such person stand committed to the workhouse until such 
fine and costs are paid, or until he he discharged at the rate of sixty cents 
per day for each day of confinement, or be otherwise legally discharged." 

Sec. 4152.-"\Vhen a person b sentenced to such workhouse by the 
court of common pleas, the clerk shall make and deliver to the sheriff a 
certified copy of the docket and journal entries showing the crime charged 
and the sentence of the court, which shall be delivered by the sheriff to 
the proper officer in charge of the workhouse, and shall be his warrant 
for detaining such person in custody therein. In cases of such con
victions by any other court or magistrate such court or magistrate shall 
make a certified transcript of the docket in the case, which shall in like 
manner be delivered to the marshal or constable, or sheriff by the court 
or magistrate, which shall be delivered by the officer to the proper officer 
in charge of the workhouse, and shall be his warrant for detaining the 
person in custody therein. In all cases of sentence to such workhouse, 
the person so sentenced may be confined in the jail of the county for 
such period as may be reasonably necessary for the officer to procure the 
papers and make arrangements to transport him to the workhouse." 

It will be noted that section 4141 provides that any city or district having a 
workhouse may receive as inmates persons sentenced thereto from counties other 
than the one in which the workhouse is located, upon such terms and during such 
length of time as agreed upon by the commissionero of such county or by the 
council of such municipality, and the council of the city or the board of the district 
workhouse, or other authority having the management and control of snch work
house. This section simply makes provision for the commitment to the workhouse 
in another county after a proper contract has been entered into. X o such contract 
was entered into in the case you submit and therefore this section can afford us no 
assistance. 

Section 4151 G. C. provides: 

"\Vhen a person has been com·icted of a misdemeanor by a court or 
magistrate in a district in which there is a workhouse, such court or 
magistrate may sentence such person to such workhouse for a period not 
exceeding the maximum period of confinement in the jail of the county 
provided by statute for such offenses." 

This section refers to the commitment by a court or magbtrate when such 
court or magistrate is located in a· district composed of counties which have united 
in the erection, management or maintenance of a workhouse for the joint use of 
such counties, as provided in section 4142 G. C. The commissioners of Preble 
county not having joined with any other counties for the erection, management and 
maintenance of a workhouse, this section is without application. The same may 
be said of section 4152 G. C., above quoted. 
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Sections 12384 and 12386 of the General Code read: 

Sec. 12384.-"The commissioners of a county, or the council of a muni
cipality, wherein there is no workhouse, may agree with the city council, 
or other authority having control of the workhouse of a city in any other 
county, or with the board of district workhouses having a workhouse, upon 
what terms and conditions persons convicted of misdemeanors, or of the 
violation of an ordinance of such municipality having no workhouse, may 
be received into such workhouse under sentence thereto. The county 
commissioners, or the council of a municipality, are authorized to pay the 
expenses incurred under such agreement out of the general fund of the 
county or municipality, upon the certificate of the proper officer of such 
workhouse." 

Sec. 12386.-"When a person has been convicted of a misdemeanor, 
or of the violation of an ordinance of a municipality, by the court or 
magistrate in a county or municipality having no workhouse, and the 
commissioners of such county or council of such municipality, have made 
provision as allowed by law for receiving persons so convicted into the 
workhouse of a city in any other county or district in the state, such court 
or magistrate, where imprisonment in the county or municipal jail may 
lawfully be imposed in punishment of such offense, may sentence such per
son to such workhouse for a period not exceeding the maximum period of 
confinement in the county or municipal jail allowed by statute or ordinance 
for the offense. In such cases, the court or magistrate may further order 
that such person stand committed to such workhouse until the costs of 
prosecution are paid, or he is discharged as herein provided." 

When there is no workhouse in the county or the county has not become a 
part of a district in which a joint workhouse is maintained, section 12384 G. C. 
allows the commissioners of the county or the council of a municipality to agree 
with the city council or other authority having control of a workhouse in another 
city or county, upon what terms and conditions persons convicted of misdemeanors 
for the violation of a municipal ordinance may be received into such workhouse. 
The county commissioners or the council of a municipality are authorized to pay 
whatever expenses are incurred under such agreement. 

Section 12386 G. C. makes it lawful for courts or magistrates in the county 
having no workhouse, to sentence or commit prisoners to the workhouse in another 
county under the agreement entered into. This is the only provision I know of for 
sentencing and committing prisoners under such circumstances to counties other 
than the one in which the offense is committed. I do not believe that where a 
county has no workhouse and is not joined with other counties in the maintenance 
of a joint workhouse it can send its prisoners into th€ ·workhouse of any other 
county except by agreement as provided for in section 12384. When this agreement 
has been entered into, the expenses of commitment in that workhouse are made 
payable under the authority of that section and the confinement of a prisoner in the 
workhouse of the other county is made lawful by virtue of the provisions of section 
12386, above quoted. Under no other circumstances, in such case, would the im
prisonment be lawful or the payment of e.xpenses incurred legal. 

This being true, I must advise you that inasmuch as there is no workhouse in 
your county, and your county board has not joined with any other county in main
taining a joint county workhouse, it may only sentence its prisoners to a workhouse 
outside of your county after contracting with the authorities having control of 
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the workhouse in another county, under section 12384, as your commissioners ha,·c 
done in entering into a contract with the city of Dayton. I am of the opinion that 
the sentencing of a prisoner by the mayor of Camden, Ohio, to the Cincinnati 
workhouse, was without authority in law and that the expense of the prisoner·~ 
commitment to that institution, in the absence of a contract with that workhou,e, 
under section 12384, may not lawfully be paid. 

Very truly yours, 
JosEPH McGHEE, 

A ttorne::;-Gencra{. 

1335. 

APPROVAL OF CONTRACT BETWEEX EDWIX F. SHAFFER AXD 
ADJUTANT GENERAL. 

CoLUMBt:s, OHIO, July 11, 1918. 

HoN. ]. E. GrMPERLING, Acti1zg Adjutant General, Columbus, Ohio. 
DEAR SIR.-You have submitted to me a contract entered into on the 3rd day 

of July, 1918, between Edwin F. Shaffer, doing business under the name of The 
Shaffer Roofing Company, Columbus, Ohio, and yourself for the re-roofing of 
the state capitol, in the sum of $6,000.00, together with bond securing same. 

I have examined the contract and find the same to be in compliance with law 
and having received from the auditor of state a certificate to the effect that there 
is money available for such purpose. I have this day approved said contract and 
filed the same in the office of the auditor of state. 

I am herewith returning you the balance of the papers in regard to the matter 
left with us. 

Very truly yours, 
JosEPH McGHEE, 

A ttome~·-General. 

1336. 

APPROVAL OF FIXAL RESOLUTIOXS FOR ROAD L\IPROVE:MENT IN 
BUTLER. CLERMOXT, CLINTON, GEAUGA, HOCKDJG, JACKSO~. 
:'\1AHOXIXG, MERCER, MONTGO:-.JERY, PORT AGE, SHELBY, VAN 
WERT AND WY ANDOT COUNTIES. 

CoLUMBUS, OHio, July 11, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR.-I am in receipt of your letter of July 8, enclosing for my approval 

final resolutions for the following named improvements: 

Cincinnati-Hamilton Road-!. C. H. Xo. 39, section F, Butler county. 
Cincinnati-Chillicothe Road-!. C. H. No. 8, s·ection K-1, Clermont 

county. 
Wilmington-Hillsboro Road-I. C. H. No. 254, section A, Clinton 

county (amount $480.00). 
Wilmington-Hillsboro Road-!. C. H. 1'\o. 254, section A, Clinton 

county (amount $1,390.00). 
Cleveland-Meadville Road-I. c. H. ~0. 15, section K·1, Geauga 

county. 
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Logan-:\IcArthur Road-I. C. H. Xo. 397, section "\-1, Hocking county. 
Chillicothe-Jackson Road-I. C. H. Xo. 364, section F, Jackson county. 
Youngstown-Lisbon Road~I. C. H. Xo. 82, section D, :\Iahoning 

county. 
Celina-\Vabash Road-I. C. H. Xo. 264, section D-1, :\Iercer county. 
Akron-Youngstown Road-I. C. H. No. 18, section V, Portage county. 
Dayton-Covington Road-I. C. H. Xo. 63, section K, :\Iontgomery 

county. 
Sidney·\Vapakoneta Road-I. C. H. Xo. 164, section E, Shelby county, 

types A and B (in duplicate). 
Van Wert-Ft. Wayne Road-I. C. H. Xo. 419, section C, \'an Wert 

county. 
Bucyrus-Xevada-l:pper Sandusky Road-I. C. H. Xo. 4YO, section B-b, 

\Vyandot county, types A and B. 
Forest-Upper Sandusky Road-1. C. II. Xo. 233, section A-2. \\'yandot 

county, types A, B, and C. 
Tiffin-Upper Sandusky Road-I. C. H. Xo. 266, section B, \Vyandot 

county, types A, B, and C (in duplicate). 

I have carefully examined said resolutions, find them correct 111 form and 
legal, and am therefore returning the same to you with my approval endorsed 
thereon in accordance with section 1218 G. C. 

1337. 

Very truly yours, 
JosEPH :\fcGHEE, 

Attorney-Ge11cral. 

\VO:\IAX IS ELIGIBLE FOR APPOIXT:\IEXT AS .SUPERIXTEXDEXT OF 
COU::-JTY IXFIR:\IARY. 

The s11perintendeut of a co11nty infirmary is not a public officer and therefore 
a woman is eligible for appointment to said position. 

Cou:::-rnes, OHio, July 11, 1918. 

Bureau of Inspection mzd S~tper·l-'ision of Public Offices, Columbus, Ohio. 
GEXTLEli!EN.-I have your letter of July 3, 1918, in which you submit the fol

lowing question for my opinion : 

"Can a woman be legally appointed superintendent of a county 
infirmary?" 

The question which you ask is based upon two sections of our state consti
tution. 

Section 4 of Art. XV _of the constitution reads in part as follows: 

"Xo person shall be elected or appointed to any office in this state 
unless possessed of the qualifications of an elector; •) ''' •)." 

\Vhen we turn to section 1 of Art. V of the constitution we find set forth the 
qualifications of an elector in the following terms: 

''Every white male citizen of the United States, of the age of twenty-
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nne year.;, who .;hall han~ l1een a n:,idcnt of the ,tate one yl'ar next pre
ct'fling- thl' election, and of the county. trJ\\'n•hip. or w:~rcl. in wl1i<·h hl' rc
'idl'•, such time as may l1e jlrodcled hy law, •hall han· thl' qualiticati"n' of 
an elector, and he t.:ntitled to Yote at all elections." 

!I-HI 

Frnm the prcn·i.;ir,n.; of thl''l' two -ections it is n:adily apparmt that if the 
position of superintendent of a county intirmary is an offiet•, a wnman can not he 
appointed to said po,ition; hut if \H' can arri\·e at the c-onclu<ion that it is not an 
office, a woman coulcl be appointed thereto hy the ""tmty cc .rr.mi"ioners. 

In yollr cnmmunication yol1 referrecl to an opinion renckrecl l>y me to !Ion. 
J. H. Fultz, pro.;ecuting attorney, at I.anc-~.;ter, under date of :\larch 22, 1917 
(Vol. I, Opinions of the Attorney-General for 1917, p. 329), wherein I held that 
the superintendent of a county infirmary is twt a puhlic officer. The syllabus reads 
as follows: 

"The superintendent of a county infirmary is not a public officer ami 
therefore not required to haYe the qualifications of an elector." 

Thi.; opinion was hasecl entirely upon the authority of Palmer \'S. Zeigler, 76 
0. S. 210, and without any further examination whatl'Yer. X otwithstanding said 
opinion and the decision of our supreme court in the ca>e ahoYe referred to, you 
raise the question whether thi~ po,ition nl'ght not to be considered as an office, 
inasmttch as since the rendering of said decision in the supreme court our statutes 
have been modified to some extent and further and adclcd duties placed upon the 
superintendent of a county infirmary. Because of this suggestion I have carefully 
examinee! the statutes pertaining to the duties of ;,uperintendent uf a county in
firmary as they stone! at the time the supreme court passed upon the case of Palmer 
vs. Zeigler, supra, and as they now exi,t. 

Sections 961 to 985 inclusiYe R S. dealt with the 'uperintcncknt of an infirmary 
under the law as it stood at the time the above decision was rendered; while sections 
2422 to 2557 inclusive G. C. cover the ,arne matter under the existing law. \\'hen 
the office of infirmary director wa' ;,holi<hrrl ;>.nd th" r1ttties of infirmary directors 
were placed upon the county commissioners. there were some added duties given 
to the superintendent of an infirmary; that is, ,ome of the duties which were 
originally performed by the infirmary directors now clen>lw upon the superintend
ent of a county infirmary, and not upon the county commissioners. The act abolish
ing the ofiire of infirmary director ancl placing their clttties upon the county com
missioners and the superintendent of a county infirmary is founcl in Hl2 0. L. 433. 

\\' e will hridly note the nature of the added duties placecl upon the superin
tenclent "f a c-ntmty infirmary, to cll'lermine •.vhdher they are such as woulcl make 
the pO!·dtion of supcrintenfltnt an office, rather than a mere employment, as held 
hy our supn·me court in Palmer "'· Zeigler, supra, uncler the law as it then 
existec!. 

In 'ection 9o2 R S. prodsion \\·as made· that the infirmary directors shm,ld sell 
all product.; of the infirmary not neces•ary for the use of the same, and all moneys 
arising therdrnm ,hould he j:aid intn the county trva.;ury, to he placed to the 
credit nf the proper fun(!; while in section 252(j G. C. it is prodded that this same 
duty shall he performed hy the superintendent of the infirmary. 

In "cti11.1 9f>7 R. S. prm·ision \\"as tnaflc that the inlirmary clircct11r, on the first 
::\Ionday nf \[arch awl ~t'lllt mher of each yt'ar shr111lcl report to the ccnmty com
mi!'sioners all matters jll'rtaining- to the c:mntty inlirmary; while 'lTtion 2533 G. C. 
places this !-ame duty upon the •11Jinintendt•nt of the infirmary. 

Section 967 R. S. also proyidecl that the infirmary f!irectors shrmlc! giYe all 
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statistical information in reference to the inmates of the county infirmary in the 
report they made on the first Monday in September; while section 2535 G. C. pro
vides that the superintendent of the infirmary shall give this same information to 
the county commissioners. 

In section 969 R. S. provision was made whereby the infirmary directors were 
given authority to remove any person from the infirmary who had no legal settle
ment in the state, to the county and state in which he had a legal settlement; while 
under section 2540 G. C. the superintendent performs this duty. 

In section 974 R. S. authority was given to the infirmary directors to admit 
persons into the infirmary when they were of the opinion that the person complained · 
of was entitled to admission to the infirmary; while under section 2544 G. C. this 
duty and discretion devolve upon the superintendent of the county infirmary. 

Under section 974 R. S. the infirmary directors were compelled to make a 
report to the state board of charities as to all outside relief which had been fur
nished by the infirmary directors during any particular year; while under section 
2545 G. C. this is done by the superintendent of the infirmary. 

The above I think covers the main duties which were placed upon the superin
tendent of the county infirmary at the time the infirmary directors were abolished. 
It will be noted that the added duties are mainly the making of reports. It is true 
there are some additional duties which call for the exercise of considerable judg
ment and discretion upon the part of the superintendent, in that he has the author
ity to sell the products of the farm, to remove any person not legally entitled to 
admission to the infirmary, and to admit persons into the infirmary if in his opinion 
they are entitled to such admission. However, I do not feel that these additional 
duties are sufficient in law to transform this position of county superintendent 
from that of a mere employment to an office. 

In Palmer vs. Zeigler, supra, the court, in deciding whether the position of 
superintendent of a county infirmary is an office or a mere employment, laid stress 
upon the question as to whether he exercised any of the sovereign functions of the 
government; that is, whether some portion of the sovereignty of the county, either 
legislative, executive or judicial, attached to him for the time being, to be exercised 
by him for the public benefit. The court reached the conclusion that the super
intendent did not exercise any of the sovereignty of the state or nation and there
fore could not be considered as a public officer. I believe this reasoning and con
clusion would still stand, notwithstanding the fact that the duties above set out 
have been added to the duties which were originally performed by the super
intendent. 

There is one striking provision which remains the same under the new law as it 
was under the old. In section 962 R. S. the following language is found: 

"The directors shall appoint a superintendent who shall reside in some 
apartment of the infirmary or other building contiguous thereto, and shall 
receive such compensation for his services as they determine. He shall 
perform such duties as they may impose upon him, and be governed in all 
respects by their rules and regulations." 

Section 2523 G. C. provides as follows: 

"The county commissioners shall appoint a superintendent who shall 
reside in some apartment of the infirmary or other building contiguous 
thereto, and shall receive such compensation for his services as they deter-
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mine. The ~uperintendent shall perform such duties as the commzo;sznncrs 
impose upon him, and be goYerned in all respects hy their rules and reg
ulatiun~. * * * " 

From both of these provbwns it would sl·em that the law contemplates that 
the superintendent of a county infirmary originally was a mere employe of the 
infirmary directors, while at the pre,ent time he is an employe of the county com
missioners. 

Therefore, in view of all the abon, I do not feel that I \mulrl be justified in 
ruling otherwise than I have heretofore held in reference to the superintendent of · 
a county infirmary; nor do I believe that the facts arc so different that the position 
now could be di;tinguished from what it was at the time the court rendered the 
decision in Palmer vs. Zeigler, supra. 

This conclusion having been reached, your question is readily answered to the 
effect that a woman is eligible to an appointment to the position of superintendent 
of a county infirmary, provided the commissioners of the county find her to be 
otherwise qualified for said position. 

1338. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-Gel!eral. 

DIRECTOR OF PUBLIC SERVICE-COXTRACTS FOR DIPROVE:\IEXT 
IX EXCESS OF ESTI:.L\TE OF CITY EXGIXEER. 

A contract for a11 improvement to be paid for in part by special assessments 
may be let b)• tlze director of public service under tlze provisio11s of the }ifunicipal 
Code, if tlze lowest a11d best bid therefor exceeds the amount of the Pstimate of tlze 
city engineer on file at the time of tlze passage of the resolution of necessity and 
approved therein, 7,•itlzout impairi11g the validity of tlze assess11ze1zt in wlzole or in 
part. 

CoLUMBL'S, OHio, July 11, 1918. 

Bureau of Inspection aud Supervisiun of Public Offices, Columbus, Olzio. 
GEXTLDIEX.-1 am in receipt of a letter from the city solicitor of Cincinnati 

rccjuesting my opinion upon a question which I may phra;e as follows: 

":.lay a contract for an improvement to he paid for in part by special 
asses;mcnts he let by the director of public service under the provisions 
of the :.runicipal Code, if the lowest and hest bid therefor exceeds the 
amount of the estimate of the city engineer on file at the time of the pas
sage of the resolution of necessity and approved therein?" 

It appears that conflicting opinions on this point have been expressed by vari
ous city solicitors and assistant city solicitors of the city of Cincinnati, and that in 
view of the pre,ent condition of the market for lahar and materials in the con
struction of ,;trect improvements it has been found impossible to proceed in the 
city of Cincinnati with needed improvements until this que>tion is settled. 

I shall discuss the provisions of the :.Iunicipal Code. I understand that the 
city of Cincinnati is operating under a charter, hut no reference is made in the 
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communications which have been addressed to me to any special provisions of this 
charter, and I assume therefore that the charter adopts the essential provisions of 
the general law with respect to the procedure for making assessments and that for 
letting contracts in excess of five hundred dollars in the department of public 
service or its equivalent. 

I quote the following provisions of the :\Iunicipal Code which must be con
sidered in answering this question: 

Section 3814.-"When it is deemed necessary ') * * to make a 
public improvement to be paid for ':' * * by special assessments, coun
cil shall declare the necessity thereof by resolution, ':' ~' *" 

Section 3818.-"A notice of the passage of such resolution shall be 
served * * * upon the owner of each piece of property to be assessed, 
* * *." 

Section 3815.-(107 Ohio Laws, 151)-"Such resolution shall * * * 
approve the plans, specifications, estimates and profiles for the proposed 
improvement. In such resolution council shall also determine the method 
of the assessment, the mode of payment, and whether or not bonds shall 
be issued in anticipation of the collection thereof. * * *·" 

Section 3816.-"At the time of the passage of such resolution, council 
shall have on file * * * plans, specifications, estimates and profiles of 
the proposed improvement, * * * which plans, specifications, estimates 
and profiles shall be open to the inspection of all persons interested." 

Section 3819.-"The council shall limit all assessments to the special 
benefits conferred upon the property assessed, * * *." 

Section 3820.-"The corporation shall pay such part of the cost and 
expense of improvements for which special assessments are levied as coun
cil deems just, which part shall be not less than one-fiftieth of all such 
cost and expense, and * * * the cost of intersections." 

Section 3823.-"An owner of a lot, * * * abutting upon a proposed 
improvement, claiming that he will sustain damages by reason of the im
provement, within two weeks after the service of the notice * * * 
shall file a claim in writing with the clerk of the council, setting forth the 
amount of the damages claimed, * * *. An owner who fails to do so 
shall be deemed to have waived such damages * * *." 

Section 3824.-"At the expiration of the time limited for so filing 
claims for damages, the council shall determine whether it will proceed with 
the proposed improvement or not, * * *" 

Section 3825.-"If the council decides to proceed with the improve
ment, an ordinance for the purpose shall be passed. Such ordinance shall 
set forth specifically the lots and lands to be assessed for the improve
ment, shall contain a statement of the general nature of the improvement, 
the character of the materials which may be bid upon therefor, the mode 
of payment therefor, a reference to the resolution theretofore passed for 
such improvement with date of its passage, and a statement of the inten
tion of council to proceed therewith in accordance with such resolution 
and in accordance with the plans, specifications, estimates and profiles 
provided for such improvement." 

Section 3833.-"The contract for any such improvement shall be let 
by the director of public service, in the same manner as other contracts, 

* * *" 
Section 3812.-"* * * The council of any municipal corpora-
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tion may assess upon the abutting * * * lots or lands in the corpora
tion, any part of the entire cost of an expense connected with the im
provement of any street, * * * by any of the following methods: 

First. By a percentage of the tax value of the property asse,sec.l. 
Second. In proportion to the benefits which may result from the im

provement, or 
Third. By the foot front of the property bounding and abutting upon 

the improvement." 
Section 3896.-"The cost of any improvement contemplated in this 

chapter shall include the purchase money of real estate * * * the costs 
and expenses of the proceeding, the damages assessed in favor of any 
owner of adjoining lands * * *, the costs and expenses of the assess
ment, the expense of the preliminary and other surveys, and of printing, 
publishing the notices and ordinances required, * * * and serving 
notices on property owners, the cost of construction, interest on bonds, 
* * * and any other necessary expediture." 

Section 3901.-"If in any such action (for the recovery of a special 
assessment) it appears that by reason of any technical irregularity or de
fect, whether in the proceedings of the council, or of any other officer of 
the corporation, or in the plans or estimates, the assessment has not heen 
properly made against any defendant * ':' * the court may neverthe
less "' * * render judgment for the amount properly chargeable 
against such defendant * * *." 

Section 3909.-"If an assessment proves insufficient to pay for the im
provement and expenses incident thereto, the council may, under the limi
tation prescribed for such assessment, make an additional pro rata assess
ment to supply the deficiency. * * *." 

Section 3911.-''Proceedings with respect to improvements shall be 
liberally construed by the councils anc.l courts, to secure a speedy completion 
of the work, at reasonable cost, and the speedy collection of the assessment 
after the time has elapsed for its payment, and merely formal objections 
shall be disregarded, but the proceedings shail be strictly construed in favor 
of the owner of the property assessed or injured, as to the limitations on 
a'<'<essment of private property, and compt>nsation for clamagt>s sustained." 

S ectimz 4328.-"The eli rector of public service may make any contract 
* * * for any work under the supervision of that department * * *. 
\Vhen an expenditure within the department, "' * * exceeds five hun
dred dollars, such expenditure shall first be authorized and directed by 
ordinance of council. \\'hen so authorized and directec.l, the c.lirector of 
public service shall make a written contract with the lowest and best bidder 
after advertisement * * *·" 

Section 4329.-"The bids shall be opened * * * by the director of 
public service and pt.blicly read by him. Each bic.l shall contain the full 
names of every person ':' ''' * intere,ted in it, and shall be accompanied 
by a sufficient bond * * * that if the bid is accepted a contract will be 
entered into and the performance of it properly secured. If the work hid 
for embraces both labor and material, they shall he separately stated with 
the price thereof. The director may reject any and all bids. * * *." 

Section 4330.-"The contract shall he between the corporation and the 
bidder, and the corporation shall pay the contract price in cash. lf?lzere 
a bonus is offered for ~ompletioll of contract prior to a specified date, the 
department may exact a pro rated pezralty i11 like sum for cz·ery day nf de
lay beyond a specified date." 

953 
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Section 4331.~"\\'hen it becomes necessary in the opinion of the 
director of public service, in the prosecution of any work or improvement 
under contract, to make alterations or modifications in such contract, such 
alterations or modifications shall only be made upon the order of such 
director, but such order shall be of no effect until the price to be paid for 
the work and material, * * ~· under the altered or modified contract, 
has been agreed upon in writing * * '-'." 

I do not believe that it will be necessary to consider any sections other than 
those which I have quoted except for the purpose of contract. Thus, there are 
provisions in the general laws of the state expressly prohibiting the letting of 
contracts at a greater sum than the estimated cost thereof (See section 6946 Gen
eral Code, county road improvement; section 2323 G. C., state buildings; section 
2358 G. C., county buildings and bridges; section 1207 G. C., state highway improve
ments.) The quotations which I have made from the :\Iunicipal Code, setting 
forth as they do all the provisions thereof with respect to this matter, show that 
there is no similar provision governing municip.al officers in the letting of con
tracts now under consideration. I have not quoted section 4403, which requires con
tracts in the department of public service in excess of five hundred dollars to be 
approved by the board of control, but may say that it adds nothing to the sections 
which I have quoted in this particular. 

I think it is clear from what has been said that unless there is something in 
the nature of the estimate required to be made and approved by the council as a 
part of the initial step looking toward the levying of special assessments which 
gives rise to some rights on the part of the owners of property to be assessed, 
there is nothing to prohibit the proper municipal authorities from letting a con
tract for a street improvement at a price in excess of that fixed in the estimate. 
In other words, there is no public right which could be enforced by general taxpay
ers or the city solicitor which would be violated by such action on the part of the 
proper authorities. 

X or am I able to see that there is any private right arising in favor of the 
owner of property which is to be assessed that would be violated by so letting the 
contract. True, he has notice that the estimated cost of the construction work of 
the improvement is to be a certain figure; but in the absence of a statute limiting 
the actual construction cost to that estimated, I do not see how it could be argued 
that he would have a right to expect that the actual cost of construction would be so 
limited. Unless there is something in the very nature of the estimate which 
makes it, without the express language contained in the other sections to which l 
have referred, a limitation on the amount of the contract or on the amount thereof 
which is to enter into the assessment, the property owner's knowledge of the 
amount of the estimate would carry with it as a necessary implication the correla
tive knowledge that it was but an estimate-a guess, and that there is nothing in 
the law which would prevent its being exceeded by the actual cost of the con
struction work. 

Of course, the statutes make it perfectly clear that at the very most the esti
mate is not a limit on the amount which can be assessed, because in the first place 
many other items of the cost of the improvement are included in the total cost 
which is to be assessed; because in the second place the council need not assess the 
entire cost of the improvement nor even the maximum proportion thereof which by 
law it is permitted to assess, and there is nothing in the statutes requiring council 
to decide at the time it passes the resolution of necessity or even at the time it 
passes the ordinance determining to proceed with the improvement that it will 
assess any definite proportion of the total cost; and because in the third place it is 
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perfectly clear that :;a long as the essential character of the improvement is not 
changed supplemental contracts may lawfully be entered into, the effect of which 
may conceivably be to change the total cost of the construction work. Indeed this 
power to modify the original contract shows that not only may the estimate be ex
ceeded by its exercise, but the plans and specifications themselves may be changed 
thereby so long as what is substantially a different improvement does not result 
therefrom. 

All these thing, the owner of property to be assessed who has been served 
with notice of the passage of the resolution of necessity must be deemed to know 
in the legal sense. To be sure, it might be argued that he would have a right to 
expect, for example, that whatever the total cost of the improvement so much of 
it as is attributable to construction work should not exceed the estimate; that 
whatever proportion of the total cost and expense may be assumed by the city, so 
much thereof as is attributable to construction work shall not be based upon an 
amount greater than that set forth in the estimate; and that if the estimate is ex
ceeded hy modifications of the contract it will bt! exceeded only in this way and 
not by letting a contract in excess of the estimate. So that after all the question 
narrows down to the purpose of the estimate from the viewpoint of the owner of 
property to be assessed, and may he expressed in the formula: 

Has such owner a lt!gal right to insist that he shall not be assessed 
beyond the amount set forth in the estimate? 

Of course, he could not assert that to exceed the estimate in the letting of the 
contract would make the whole assessment invalid in the teeth of the curative pro
visions of the statutes which have been quoted. 

I can not see that the property owner would have such a right. As previously 
stated, an estimate is in the absence of a provision expressly making its amount a 
limitation upon the amount for which a contract may be awarded nothing more 
than a guess-an approximation. There is no idea of limitation inherent in the 
word itself. 

Conceding, then, that the purpose of having an e'timate on file and approving 
it in the resolution of necessity, coupled with the giving of notice of such action 
to the propt'rty owner who is to be assessed, b to t:nablt: tht: property owner to 
predicate objections to the improvement upon the amount which it is going to cost 
as disclosed thereby-a que,tion which is not free from doubt. 

See-\'iw:ent vs. South Bend, (\\'ash.) 145 Pac. 452; Property Co. 
vs. Seattle, 69 \Ya~h. 508; State vs. To\vn, 38 X.]. L., 419. 

It does not follow that he would he entitled to inft·r therefrom anything more 
than the meaning of the word would necessarily imply. He does have a right to 
believe that the amount fixed in the estimate has been fixed in good faith, and that 
it represents an honest effort on the part of the officers of the municipality to ad
vise the owners of property to be assessed of the probable cost of the improve
ment; but in the state of the statute law applicable to municipal assessments it can 
not be regarded as an a"urance to him that the work will not cost more than that 
amount. 

In one of the opinions of a city solicitor of Cincinnati to which I have re
ferred it is reasoned that the letting of a contract in excess of the original estimate 
would be a change of the estimate and would be equivalent to letting a contract 
originally upon different plans and specifications from thm.e approved by council. 
If this were so, it would follow that a contract could not be let in excess of the 
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estimate, !Jut that council would have to cormnence its legislation over again in 
order to enable the director of public service to let the contract at the figure re
quired, just as it would have to reinitiate the improvement if the contract were to 
be originally let upon different plans and specitlcations from those originally ap
proved. 

But I can not follow this reasoning. To my mind the assumption that the 
letting of a contract in excess of the estimate is a change in the estimate begs the 
whole question. It brings us back again to the question as to what the estimate is 
for. It is true that in the ordinance determining to proceed, which is the ordinance 
constituting the authority of the director of puhlic service to enter into the contract 
involving an expenditure of more than five hundred dollars required by the section 
governing the activities of that official, the council is required to declare its inten
tion to proceed in accordance with the plans, specifications, estimates and profiles 
which have been theretofore adopted. Such an ordinance determining to proceed 
is a command and an authority to the director of public senice to let a contract 
only in accordance with the plans, specifications, estimates and profiles. This is 
to be conceded; but if he lets a contract to the lowest and best bidder at a figure 
in excess of the estimate does it therefore follow that he has not proceeded "in 
accordance with the estimate?" I do not think so. It is to be admitted that some 
slight inference in this direction is afforded by the fact that whatever effect is to be 
given to the estimate is carried over, so to speak, and given force as regards the 
action of the director of public service; but it may be given plenty of force in this 
regard without having the effect which would have to be ascribed to it if it were 
to control the amount that he might agree to expend in letting a contract for the 
work. 

Heretofore I have used the word "estimate'' in the singular number as if it 
were an entirety. This I have done because it has not been claimed by any of the 
learned gentlemen who have expressed opinions thereon that anything other than 
the gross or total amount of the estimate would he binding upon the director ot 
public service. As a matter of fact, however, the statutes use the word in the 
plural, from which I assume that the intent of the statute was that the council 
should have on file· and approve not merely an estimate of the total construction 
cost, but also detailed estimates of the cost of labor and cost of material of various 
kinds. If anything would he controlling upon the director of puhlic service it 
would seem to me that each item estimated would he so controlling. However, it 
will be observed that the director of public service has the right to reject any and 
all bids, and it is, of course, his duty and that of the hoard of control to scrutinize 
bids carefully for the purpose of determining which is the best one as well as 
which is lowest. The bids are required to be itemized as to labor and material, and 
the estimates may well be used by the director of public sen·ice and the board of 
control for the purpose of determining whether or not a contractor's bid is free 
from mistakes and errors of calculation such as might give rise to misunderstand
ings and difficulties. There are other purposes for which the estimates may be re
garded as binding on the director of public service; hut in the absence of a statute 
making the total amount thereof a limit upon the total contract price which he may 
agree to for the corporation, I can not say that such is its effect. 

Being of the opinion, then, that the mere fact that the director of public service 
is to proceed under authority of council ''in accordance with the estimates" does not 
make the total amount thereof hinding upon him in the sense under discussion, I 
return to the question as to whether the letting of the contract at a price in excess 
of the estimate would be a change in the estimate. I do not see upon what grounds, 
other than those previously discussed, such an assumption could be predicated. 
Council certainly does not change the estimate when it orders the director of public 
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't·nice to pre Jceccl 11 ith the impronmcnt iu ace< •nlam:e there\\ ith; the director uf 
public 'en·icc doe,; not change the e'timate when he leb a contract in exec,, of it; 
if he docs anything lw Yiolate,.; the ('Slimak, hut we haYe alrearly st·t·n that thio, is not 
so became the estimate doc' not bind him in this respect. 

\\'ithout prolonging the discussion, I advise that it is my opinion that neither 
in asse,.;smcnt cases nor in other cases in which the director of public senice of a 
municipal corporation goYerned by the :\lunicipal Corle is proceeding to let public 
contracts is the estimate of the engineering department of the city a limitation, in 
gro;s or otherwise, upon the amount of the contract which he may let. This con
clusion is further sustained, in my judgment, hy such provi,.;ions as that authorizing 
a supplemental asse,sment in case the fir,t a"essment is nut sufficit'nt to pay the 
total cost of the impro1·emcnt, which, it seems to me, could hanlly be based upon 
anything exet·pt an assumption that the original estimate' may nut ha\'C hcen 
adequate. 

I have abo considered the cases of Sco1:i!l vs. City oj Ct,z·cfaPd, 1 0. S. 126, 
and lVe-a•e/1 vs. City of Cilzcimzati, 45 0. S. 407, which, in my judgment, support the 
conclusion at which I have arrived. Joyce vs. Barron, 67 0. S. 264, wuul<l be au
thority for the conclusion that the failure to make and file any estimate at all would 
be fatal to the assessment. This conclusion, of course, is based upon an entirely 
different principle from that which I have discus,ed. The caoe of JJoidsz, ortlz Ys. 

City of Cilzcimzati, 10 C. C. Dec. 179, contains a dictum to the contrary, the actual 
holding being that no greater effect could be claimed for the making of an assess
ment for construction work in excess of the estimate than that the assessment is 
voidable as to the excess-a proposition which I have already advanced in this 
oprmon. On the main issue the remark of the court is clearly a dictum, and I do 
not regard the decision in this respect as binding. 

Very truly yours, 
J USF.PH :\IcGnu:, 

.1 ttonze:;-Gcneral. 

1339. 

COUXTY C0:\1:\liSSIOXERS HAVE XO .\CTIIORITY TO PAY FOR 
PRIXTIXG OF P.\:\II'HLETS COXTAIXIXG :\1.\TTERS PERTAIXIXG 
TO OFFICE OF COCXTY TREASCRER. 

Tfze county commissio11ers ha-z,·e 110 autlzorit:J' i11 laz,• to f>aJ' for tlze pri11tin,q of 
a pampfzlrt gbing certain informatioll and maki11g certai11 recommendations in 
refere11ce to matters pertai11i11g to tfze office of cnlllzly treasurer. 

CoLt')!Bt:s, Omo, July 11, 191K 

Hox. S.\~!l'J.L Dtn.RFU.H, l'rosccutiny .lttorucy, C/e;: cla11d, Ohio. 
l>E.\H SI!l.-I ha\'l' a communication as of date July 1, 191X, ;mel ,ignc<l by G. 

A. Howells, a"istant pr<bt·cuting attorney, a,king for my opinion in reference to 
a certain mattl'r therein st't out. Thl' communication reacls as follows: 

"Tht· trl'asnrcr of thi,.; county is desirous of publi,.;hing a pamphlet 
which I am t•nclosing herewith. The question has arisen whether or not 
this could lie considl•rccl as supplies or station<"ry for the office. 
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Will you kindly look this pamphlet over and give your opinion as soon 
as possible as to whether or not the expense of the publication could be 
paid for by the county?" 

To this communication is attached a certain printed pamphlet prepared by Hon. 
John ]. Boyle, county treasurer. 

The question is as to whether the cost of printing this pamphlet, which was 
prepared undoubtedly for circulation among the taxpayers of the county of 
Cuyahoga, might be paid by the county commissioners of Cuyahoga county on the 
theory that it might be classed as office supplies or stationery. 

The pamphlet contains twenty pages of printed matter, and contains quite a 
bit of information which would be valuable to the taxpayers of Cuyahoga county, 
and also contains much matter, which shows a commendable zeal in the present 
county treasurer in the way of looking after the interests of the people of his 
county. Briefly, it contains articles along the following lines: 

Showing the administration and the workings of the office of county treasurer, 
and setting forth a number of improved methods adopted by the present county 
treasurer; setting forth the fact that the delinquent tax collector has been abolished, 
and thus much money saved to the taxpayers of the county; setting forth what is 
done with the overpaid taxes, due to the fact that taxes upon certain property are 
frequently paid twice; stating that the real estate tax bills are mailed to the differ
ent taxpayers of the county; giving the information that the legislature has so 
modified the law in reference to delinquent tax sales that the same are now prac
tically abolished; making recommendations that a constitutional amendment should 
be adopted in order that cities may be given certain relief in the way of having bet
ter representation in the legislature of the state; recommending that laws should 
be passed which would give relief to the cities in the matter of tax limitation; 
recommending that provision be made whereby a discount could be granted taxpay
ers in the event that they should see fit to pay the entire year's tax at the time the 
first installment thereof is due; recommending that different dates should be pro
vided by law for the payment of taxes. The above, in brief, sets out the contents 
of this pamphlet. 

\Vhile the same contains valuable information to the voters of the county, yet 
it can hardly be said that the pamphlet in any way goes to the matter of enabling 
the county treasurer to perform the duties of his office, and, therefore, it is my 
opinion that the printing of this pamphlet could not legally be paid by the county 
commissioners. At best, it seems under the provisions of our statutes as they now 
stand, there is no direct authority vested in the county commissioners which war
rants them in purchasing supplies of any kind for county officers, but it has always 
been held that they have the implied power to furnish the different county officers 
with supplies necessary to enable them to perform the duties of their offices. How
ever, I do not believe that this implied power should be extended beyond that which 
is absolutely necessary to enable the county commissioners to purchase those things 
which may be directly connected with the administration of the different county 
offices. 

The section upon which the county commissioners rely for the power to pur
chase supplies is 2419 G. C. This section reads as follows : 

"A court house, jail, public comfort station, offices for county officers, 
and an infirmary, shall be provided by the commissioners when, in their 
judgment, they, or any of them, are needed. Such buildings and offices 
shall be of such style, dimensions, and expense, as the commissioners de-



.\TTORXEY -liEXER.\L. 

!ermine. They shall proYide all rooms. tire and burglar prn"i yau!t, atHI 
,_aft·,, and other means ui security in the office oi the e"unty trea,ury, 
nccc,;:;ary fur the protection of public moneys and property therein.'' 

It will he noted that the matter rests in the judgment of the county commi,
siom·rs as to whether tht·y will furni;;h offices for the different county officers or 
not; that is, they are to furnish them with offices when they are necrlcd, and the 
matter rests in their sound discretion as to when they are needed. 

Under this section courts and attorneys-general of the state have held that 
county commissioners have the irr.plied power to furnish not only a bare office, but 
also to furnish the supplies and stationery which may he needed to enable the dif
ferent officers to perform the duties pertaining to their offices. 

In an opinion rendered by me to lion. David A. \\' ebster, prosecuting attorn('y, 
as of date June 2, 1917, I held as follows: 

"Section 2419 G. C. is the only section relative to providing offices for 
county officers and said section makes it discretionary with the commis
sioners in regard thereto." 

In the body of the opinion I used the following language: 

"Under various rulings of former attorneys-general it has been deter
mined that the discretion resting with the commissioners would go so far 
as to permit also the furnishing of the office as well as the providing of 
the hare office rooms." 

But, inasmuch as the pamphlet enclosed does not in any way partake of the 
nature of supplies for the office, or furnishings or stationery, it is my opinion that 
the county commissioners would have no warrant in law in paying for the printing 
of the same. 

Yours very truly, 
JOSEPH :\fcGnu;, 

A ttomcy-Gcncra/. 

1340. 

APPROVAL OF BOXD ISSUE OF AUGLAIZE RURAL SCHOOL DISTRICT. 
$20,000.00. 

CoLt:Mncs, Omo, July 11, 1918. 

The Industrial Commissio11 of 0/zio, Columbus, 0/zio. 
GEXTLE~! EX.-

In re :-Bonds of Auglaize rural school district, Allen county, Ohio, in 
the sum of $20,000.00 for the purpose of completing a partially built 
school house in said district. 

I han· carefully examined the corrected transcript of the proceedings of the 
hoard of education and other officers of said Auglaize rural ~chon! district, relating 
to the aho\·e is,ue of bonds. Said issue is on a vote of the school district for the 
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purpose above indicated and the proceedings relating to this issue of bonds are in 
conformity to the provisions of the General Code of Ohio relating to bond issues 
of this kind. 

I am therefore of the opinion that bonds of said school district covering said 
issue will, when the same are properly executed, in accordance with the resolution 
authorizing their issue, and when the same are deli,·ered, constitute valid and bind
ing obligations of said school district to be paid in accordance with the terms 
thereof. 

Very truly yours, 
JosEPH McGHEE, 

A ftome)•-Genera/. 

1341. 

APPROVAL OF BOXD ISSUE OF RUSHVILLE UXIOX SCHOOL DIS
TRICT -$46,000.00. 

CoLUMBUS, OHio. July 13, 1918. 

lHdustrial Commission of Ohio, Columbus, 0/zio. 
GENTLEMEN.-

In re :-Bonds of Rushville union school district, in the sum of $46,000 
for the purpose of purchasing a site for and erecting and furnishing a 
school building in said school district. 

The above issue of bonds is on a vote of the electors of Rushville Union 
school district for the purpose above noted. I have made a careful examination of 
the corrected transcript of the proceedings relating to said bond issue, and find the 
same to be in accordance with the provisions of the General Code of Ohio relating 
to bond issues of this kind. 

I am therefore of the opinion that bonds covering said issue will, when the 
same are properly executed and delivered, constitute valid and subsisting obliga
tions of the school district, to he paid in accordance with the terms thereof. 

Very truly yours, 
JosEPH ilfcGHEE, 

A ftorney-General. 

1342. 

APPROVAL OF BOND ISSUE OF ::\IOXTG0:\1ERY COU::\'TY- $25,000.00. 

Cou:~rBL'S, Omo, July 13, 1918. 

Industrial Commission of Ohio, Columbus, 0/zio. 

GEXTLDIEX.-

In re :-Bonds of :\Iontgomery county, Ohio, in the sum of $25,000.00 
for the purpose of providing funds for the payment of said county's fur-
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thl·r apportioned share of the fi r't cost of the district tuberculosis hospital 
of -~id county and of Preble c<Jtmty ancl the co,;t nf certain hctterments 
an<! additions thereto. 

The above issue of Lands is one by the board of county cummtsswncrs of 
l\Iontgomery county, Ohio, pur;,uant to the authority of sections 3148, 3149 and 
3152 of the General Code for the purpose of meeting the further share of ::\font· 
gomery county of the expeme of constructing a district hospital, which share of 
such expl'!lse has heen apportioned to ::\Iontgomery county by the joint board of 
county commissioners of said county and of Preble county, Ohio, organized as 
such joint hoard for the purposes of said district hospital in the manner provided 
by law. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of ::\Iontgomery county relating to said bond issue, as well 
as the records of the joint board and of the board of trustees of said hospital in all 
matters pertaining to the construction of said district hospital, and find said pro
ceedings to be in substantial compliance with the provisions of the General Code 
of Ohio governing the duties of said respective boards, and further find the pro
ceedings of the board of county commissioners of ::\Iontgomery county relating to 
this bond issue to be likewise in substantial compliance with the provisions of the 
General Code authorizing the board nf county commissioners of a county to issue 
bonds for this purpose. 

I am therefore of the opinion that said bond issue is in all respects a valid 
issue and that bonds covering said issue will, when the same are properly executed 
and delivered, constitute valid and subsisting obligations of said county, to be paid 
in accordance with the terms thereof. 

Very truly yours, 

1343. 

JoSEPH :McGHEE, 
Attorney-General. 

APPROYAL OF BO~D ISSUE OF ::\IOXTGO::\IERY COUNTY -$18,000.00. 

CoLUMBL'S, OHio, July 13, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLDIEN.-

In re :-Bonds of Montgomery county, Ohio, in the sum of $18,000.00, 
for the purpose of restoring and repairing a number of small but necessary 
bridges in said county. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of l\Iontgomery county, Ohio, relating to the above bond is
sue, and find the same to be in accordance with the provisions of the Genreal Code 
of Ohio relating. to bond issues of this kind. 

~1-Yul. 1-A. G. 
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I am therefore of the opmwn that bonds properly prepared according to the 
bond form submitted will, when the same are szgned by the proper officers and de
livered, constitute valid and subsisting obligations of said county, to be paid in 
accordance with the terms thereof. 

Very truly yours, 
JosEPH ).IcGHEE, 

A ttorlley-Gcllcral. 

1344. 

REGISTRATIO::-.J FEES FOR DOGS XOT TO BE TAKEX IXTO COXSID
ERATIOX IX ).IAKIXG ALLO\\'AXCE TO COUXTY AGDITOR FOR 
CLERK HIRE. 

Registration fees paid for the registratio11 of dogs under sections 5652-1 mzd 
5652·2 are to be paid into the dog a11d kcmzcl fund. These fees arc not fees rccch·ed 
by the county auditor withi11 the meaning of section 2977 G. C. as compensation 
for his services a11d cannot be taken into consideration in dctcrmi;zi11g the amount of 
money to be allowed the county auditor under section 2980-1 for clerk hire. 

CoLnrncs, OHIO, July 13, 1918. 

Hox. Jon:-~ L. CABLE, Prosecuting Attomey, Lima, Ohio. 

DEAR SIR.-I have your letter of July 1, 1918, as follows: 

"Referring to section 5652, General Code, and following as amended 
in 107 Ohio Laws 534, kindly advise if the county auditor is entitled to 
include in his fee fund all money paid in pursuant to this account, that is, 
can the county commissioners under section 2980, General Code, in deter
mining the amount to be expended for the county auditor for compensa
tion of deputies, assistants, clerks and other employes, include such money 
so paid in?" 

Section 2977 G. C. reads : 

"All the fees, costs, percentages, penalties, allowances atHl other per
quisites collected or received by law as compensation for services hy a 
county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder, shall be so received and collected for the sole use of the 
treasury o~ the county in which they are elected and shall be held as public 
moneys belonging to such county and accounted for and paid over as such 
as hereinafter provided." 

Section 2980 G. C. provides: 

"On the twentieth of each Xovcmber such oflicer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to he expended for deputies, assistants, bookkeepers, 
clerks and other employes, except court constahles, of their respective of-
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tin~,. "ho\\·ing in cktail the rcquirl'mel!ts of their r.ftin·- i•Jr tht· ycctr hc
f;!m:i·:g January ht nl'xt thereafter with the '-wnrn -tatc>ment of the 
amut;nt t'XJil'llrlctl by them fc,r 'm:h a"istants for the preceding- year. 
::\ ot btl'r than liH~ days aftl'r the filing of <;Uch !>tatement, the county 
ct~mmi,_-iunl'r, shall Jix the aggrl'gate 'urn to be cxrJenckcl for .. uch JH:riod 
for the c"mpcthation of 'uch dqmtic,, as,istants, bookkeepers, clerks or 
otht-r employes uf such ufliccr, t:XCCJJt court constables, which ,urn shall he 
na.r>nahlc ancl proper ancl ,hall enter ,uch fincling upon their journal." 

St·ction 2980-1 G. C. prodrlt•, in part: 

"The aggregate sum !'o lixecl hy the county commis,ioner, lu be ex
pended in any year for the compensation of such deputies, a!'sistants, 
bookkeepers, clerks or other employes, except court constahll's, shall not 
exct·ed for any county auditor's office, county treasurer's office, probate 
juuge's office, county recorder', office, sheriff's oftice or office of the clerk 
of the courts, an aggregate amount to he a":crtained hy computing thirty 
per cent. on the first two thous;tnrl clollars or fractional part thereof, forty 
per t·cnl. on the next eight thou,ancl dollars or fractional part thereof ancl 
eig-hty-fiYe per cent. on all on•r len thousancl dollars, of the fees, costs, 
percentages, penalties, allowances and other perCJni•;itcs collected for the 
usc of the county in any such office for official sen·ices cluring the year 
ending September thirtieth m·xt preceding the time of fixing such aggre-
gate stun; 

Sections 5fi52-l and 5fi52-2 G. C. rear!: 

Section 5652-1.-"Every owner of a kennel of dogs shall in like man
ncr as in section 5fi52 prodded, make application for the registration of 
snc:h kennel, and pay thl're\Yith to the CtJU'tty auditor a registration fee of 
!l'n c1ullars for such k<'nnel. Provic!cd, how~:\ cr, lltat the owner of such 
dof; kennel shall, in adclition to paying such kennel fee, comply with all of 
tlw re<Juirements of section 5652 with respect to cyery dog more than 
thrn· months of age belonging to ,uch dng kennel not kept constantly con
fitll'cl in such kennel." 

.'l.cction 5G52-2.- "Eyery !Jcr~on itnml'cli<Jtely upon becoming the ownl'r, 
keeper or hariJoUrl·r of any dog more than thrl'c months of age or l1ccoming 
tl1l' nwnl'r of a clng kenLd, cluri:1g any }Tar, shall file like applications, with 
fc'l'•, ;!.' n·quirccl hy Slcticm:. 5(,52 ancl 5(,52-1 for regi>tration for the year 
hl'ginning January first prior to the elate of hecoming the owm·r, kcept·r nr 
harhourer of such dog or rm·ner of .. uch clog l:ennl'!." 

Section 5(152-13 G. C. reads: 

Section 5652-13.-"The registration fees proYiclecl for in sections 5fi52-l 
and 5Ci52-2 shall constitute a special funcl kno\\'n as the dog anrl kennel 
iuncl which shall he clepositecl hy the crJttnty aurlitnr in the cotmty trea-ury 
;mel he cli,;posed of l1y defraying the co-t of iurni-~tin_g rq:d,;trati• •:1 appli
c;,ti,,t~-. CLTti!Icatcs anrl tag-, J,y the pa)mcnt of animal claim, a, Jlrt,\i<lcrl 
i~: ,,_cti• n' 5~0 to 5Rt'J l"'th inclmi\e of the General Corlt•, as aml'nclerl 
hvrl'il!; ancl in accorcbnn· \\·ith the pro\'i,inns of 'L",·tion .=:n33 "f tltc CeTll'ral 
Cocle as amt•ncled herein." 

!)63 
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It will be seen from the last four sections quoted that the registration fees 
received by the county auditor for the registration of dogs are paid into what is 
known as the dog and kennel fund and is used as provided in section 5652-13, 
partly for the payment of animal claims and partly as provided in section 5653 G. 
C. These registration fees are not fees received by the county auditor within the 
meaning of section 2977 G. C. as compensation for his services, and cannot be 
taken into consideration in determining the amount of money to be allowed the 
county auditor under section 2980-1 for clerk hire. 

Very truly yours, 
JOSEPH ~lcGHEE, 

A ttorney-Ge1zeral. 

1345. 

OFFICES CmiPATIBLE-CLERK OF BOARD OF HEALTH AXD HEALTH 
OFFICER. 

The positions of clerk of the board of health and healtlz officer are compatible. 

Cow:~mcs, OHIO, July 13, 1918. 

The Bureau of bzspeclion and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN.-! am in receipt of your request for my opinion as follows: 

"Are the positions of clerk of the board of health and health officer 
compatible?" 

I am informed by ~fr. Blau, of your department, that the health officer in 
question was appointed by the local board of health by virtue of the provisions of 
section 4408 G. C. 

So far as I can ascertain, there is no statutory inhibition against one person 
holding both of these positions at the same time, nor can I see that one position 
is in any manner a check upon the other. I therefore advise you that the health 
officer of a city may also hold the position of clerk of the board of health. 

1346. 

Very truly yours, 
JoSEPH ~1CGHEE, 

Attorney-General. 

COLLATERAL INHERITAXCE TAX- WHEX AD~IINISTRATOR ~lUST 
PAY PENALTY. 

There is no legal reason why an estate all interests in which vest as of the death 
of the testator or intestate should not be appraised within a reasonable time after 
such death; it is not necessar-y to wait until the property is converted into money, 
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if tlzat is anticitatcd, bcjor,· settling the tax; und u11 ad111i11istmtr•r ;..:/zo dM's _.,, rnrd 
tlzus postpones tile settlement of t/zc tax heyo11d a year ajtcr .·•uJz dratlz IIlllS! f'a_,. 
the tcnalt::; tro6dcd for b:> the statute. 

CoLl'~!Bl·~, Ol!In. July 13, 191R 

Hox. D. :\I. Ct:PP, l'rostcutinu .lttor11<y. !Jc/u;...·ure, Olzio. 
DEAR SrR.-I have previously acknowledged receipt of your letter oi July 1st. 

in which you state that ".\" di~:cl t\\·o years ago lt-aving an e>tate, lJOth real ami 
personal, subject to the collateral inheritance tax provided for under section 5335 
G. C.; that the chattel:o were dispOS( d of and dbtributec.l and the tax paid within 
one year thereon; that the real estate has just heen sold and the fund ansmg 
therefrom is ready for distrilmtion a1lll the administrator has tendered the taxes 
vropcrly computed, except that he refuses to pay eight per cent. interest on such 
taxes for the time having rlap,ed om· year after A's decease. You further state 
that claim is made that the administrator could not pay these taxes until the real 
estate was sold and the amn11nt ni taxes therefrom determined, and that thh, funcl, 
although taxable, is not suhject to a penalty in the form of interest, since the 
administrator was unable tu tender the proper amount of taxes within the time 
fixed hy the statute; and you rt'que't my opinion as to whether the administrator 
of ''A" is legally bound to pay the penalty provided by section 5335 on these taxeo. 

Tn my opinion, the administrator's claim ha' uu foundation in law. The 
machinery provided in section 5343 G. C. not only should have been, but must now 
be invoked to determine the value of this property. Its value is not the sum for 
which the administrator sold it, because, assuming that he got a fair price for it, 
that price is evidence only of its value at the time it was sold-not of its value at 
the time of the death of the intestate. The liability for the tax accrues and the 
amount thereof must be determined as of the date of the death which gives rise to 
the transfer, except as to intereob arising therefrom which do not immediately 
vest. 

I have dealt with this suhject in several opinions, among them those found in 
the Opinions of the Attorney-General for tht: y.:ar 1917, Volume III, pages 2333 
and 2365, and in that addressed to the llureau of Inspection and Supervision of 
Public Offices under date of February 20, 1918, copy of which I enclose herewith. 
These opinions furnish the princ:ipl"' which decides the question you submit, though 
they do not pass upon your preci,c facts. 

The administrator is without excuse fur not having the amount of the tax de
termined and paying it in time to prevent the accrual of the penalty; and there is 
accordingly no reason which would ju,tify the prohate court in remitting the pen· 
alty in this case. ~fy advice to you is to re>bt any such remission and claim the 
penalty. 

I have said that the procedure outlined in sections 5343 et seq., in connection 
with which I might have mentioned section 5340 of the General Code, must be fol
lowed in all cases. I do not wi'h to lay too great stress on this statement. To 
save costs the prosecuting attorney ancl the administrator, with the approval of the 
court, might agree upon an entry as to the value of the property for purpose of 
assessing the tax; but if the administrator in anticipation of a sale postpones the 
valuation and settlement of the tax until the sale takes place to save costs and 
court procedure, he must do 'o at the peril of paying the penalty provided for by 
law, if such postponement carries tht: ,ettlement of the tax beyond the year, for 
there is no necessity for any such postponf'ment. 

Very truly yours, 
JoSEPH ~lcGHEF., 

A ttorucJ•·Gencral. 
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1347. 

APPROVAL OF SYXOPSIS OF A PROPOSED LAW HELATIY'E TO TAXIXG 
LANDS XO"\\ EXE:\IPT BY STATCTE. 

CoLL~IBL"s, OHIO, July 13, 1918. 

:\fR. G. H. LYTLE, 4412 Euclid Azoe., Cleveland, OMo. 
DEAR Sm:-You have submitted to me, under section 5175-29e G. C., what 

purports to be a fair and impartial synopsis of a propo~ed law, which reads as follows 

"SYXOPSIS 

The law proposed by initiative petition to be submitted to the general 
assembly of the state of Ohio: 'An act to provide for the taxation of all 
parcels of la.nd in the state of Ohio now exempt from taxation by statute, 
houses and appurtenances occupying the same excluded. 

Save and except lands owned or leased by the Federal Government. 
The state governmPnt or any political sub-division of the state government. 
The free non-sectarih public schools, homes for old soldiers, and lands used 
exclusively as public burying grounds and not for profit. And to provide 
for the pnforcPment of such law. And to amend sections 10093, 7915-1, 
11723, 5349, .5353, .53.54, 5357, 5361, 5362, 5363 and 5364 of the General 
Code." 

The proposed law reads as follows: 

"AX ACT 

To provi<!e for the taxation of all parcels of land in the state of Ohio, 
now exempt from taxation by statute, ~ave !Uld excc:>pt public lands, and 
land$ pertaining to the free non-sectarian public H<'hools, hcnnes for old 
soldi('rs, and land.~ t:.s('d Pxelusiwly for public burying grounds, nnd not 
for profit ami to amend sc:>ctions 1009:3, 7!11.5-1, 1172:3, .'5349, 53;');~, .'i:~.'i4, 

1)3.37, 5:361, r,;w2, 0353 and i)3G-± of 1 he GC'neral CodP. 

BE IT EXACTED BY THE PEOPLE OF THE STATE OF OHIO: 

Hection I. That immediately aftPr the pnssagP of this act, county 
auditors shall place upon the tax duplieate for taxation at thPir true value 
in money, :>.II parcPls of land in the state of Ohio now exempt from taxation 
by statute housps ami appurtPnanc·ps oec-upying the same excludecl. ~ave 
and except lands owned or lPused by the FedPral government, the state 
government or any political sub-division of the state government. The 
free non-RePtarian public schools, homPs for old soldiers, and lands used 
exclusively as public burying ground.s, and not for profit. 

Hection 2. County amlitors failing to list sueh property at its true 
value, and county treasurers neglecting or refu~ing to collect the tax upon 
the same, shall he promptly rPmovcd from office upon the evidenre of such 
neglcrt or r!'fusnl being furnished to the f'tate attorney-gPnerul, on petition 
signed by at least fifty eleetors of the state and the county in quPstion ac
eompanird by two or rr.ore affi<layits charging ~ueh neglect. The attorney
general 'hall within thirty c:'ayH inYCstigate meh charges and if substantiated, 
shall at or:c!' r.o~ify tl:e rl!'linr:uPnt official to eomply with the law. If at the 
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em! of thirty d::y~ from tb• dutf' ,,f ,,w], nntifit·atirm tLt· tdliti:.l i .. ~till t!P
linquc·nt tl1e uttorm-y-ger.C'ral ~lwll r·f'rtify t}•p f:wt~ to tl.P .uon·m~>r of tlJP 
statP ~·ho }.hall at onr-c• clPc·lnre t hP offic·e vac·unt unr! UJlJJnir~t H ~lH·c·r·!-:'CJr.'' 

I huYe exuminPrl ~uirl synopsis :mrl Fair! propos£'d law. 1 ttm rwt pa"iT').!; upon 
the rh£'torit•, p:rummur, ')Jl'lling or punt"tuation of Pit J,f'r t r•e prnr:o~rt! l:m· or 1 l:p synopsi~. 

I hl'rl'l>y r·Prtify tJ.ut ;.uitl ;.ynn)J.•i, i., a 1rut!Jful stutrmr·nt of tl1r rnn!rntR nnrl 
purpo>e of Fuitl pro)JW·C'd law. 

----·----

1348. 

Vt·r-y 1 ruly your,, 

.JO."<EPII ::\It GHEE, 

Jl {/r;o,r y-Gr I•Nal. 

SECTIOX J;jfiHX-:l .\1-TIIOHIZES HEDIBCHSE::\IEXT TO DEFEXIHXT AXD 
CCH'XHEL FOH .\CTC\L THA VELIXG EXPEXRES. 

Su·tion l:!fiUX-:3 Olil!,u·i:cs the rcimbursnnrnt to the dtfrmlnnt fr.r /,is or·tunl trareling 
expen8l"S and t!.c trnrcling crpensl"s nf bis counsel only. 

CoLnmr~<, Omo, ·11ly 1:~, ]!)])( 

Hox. ( 'LAHE ( 'ALIJ\YELL, Pmst t·utit•(J At!r.ntr y, ll'arfltl, ()/, io. 
DLAH HtH:--On :\larch 1.), l!JIS, you v:rote me us followH: 

"By Yirtuc of bcdim,H I:WHS C't seq. the d<'frnd.:mt, in thr l'ase of the 
f-ltate of Ohio v. Allen Etlil'k, took dC'positions in thP 1-t:c~ c d I'lori:l:t ::ncl 
IIopc•w<'ll, Ya., of \ritur,•rs rc~icling fJUt of this H(tttC'. 

Th<' r'll"l' \\·us tric•d in tl:f' l"nnrt of common ple ·s allll [he tlt•ff'nclnnt 
found not g1til1y. I!t• is a m:m \Yho hns t•tmsickrabiP r.rnpr r1y :~ntl \';n:; :.Llt• 
to L'lllj;Joy COUIH'l J. 

Hr l1:1s noll" ]m·s:•ut<'cl u ];ill J"or t !:P c:,pc·u.•f'R ineurr,•d in ,lw tn king of 
the dt·posit ions nud ,;,,rn:•ntls )J::ynwnt untlc•r ~<·f'tion i :Jtifir:-:l. 

I c·nc·lon: Lc·n•\\ it h a eopy of t hC' s1 utcrnt•JI( anti drs ire 1 o ];no\\" if 1 !Jp 
items od foril1 11JI'rc·in should f:e p::id out of ~Lc r·oJm1y tre: s:Jry ltnclPr 1hc 

]JCst w:mPt! sc·t·1 im1." 

On .TmH' 12, l!JJ,-,, :t111l .June 21, l!Jl:-l, yon nd.:lrt•":c:rl to Ill<' h·;o adtlitirlll::l c·om
ll1UUil'~t~ j,Jll.., fro111 y,;JJif•IJ l g;1i1 Lt r 1 Lc i"ollowi1.~g Lu·l ~: 

Tlt~• r•XJ;l'li't' :ll't1Jllll1' stJ1;11littcc!l;y .\llc•ll Er:ir·k t'O\"t•r tltt· l':-.)lf'll.•r'• 
inr·urn·cl in tlH• t:.king, 1Jf tl•rt·t• dt•po."ition,, Yiz., t]](• drpfl.•ition' of l~r . . \. ll. 
l'::rrott, :\!h .. \J;J,it· ( 'l:Jrl<, ,J:l(•];-rnn·illr•, ll:J., :!J"! Dr. 11ol.r·r~ l:\·: r:•, of 
Ifopr'\\"1'11. \"::.; tl;:'' rlc·po,-i:ior:s of Dr. I'::rro~t, ,,f .Jnc·k,-r,l,\'illc·, 1Tt., '"''" 
1:Jkc·n :1t tl.l' rt·ql!f··~ of tf.c• dt·ft·r,tl:mt nncl tl,c• clejJocilir,r, of :\lr.> .. \rlllit· Cl:trk, 
of .J:u·k•tHII"i:It•, Fl:1., t:.l:I'J! : < tlll' .·:!Trll' time, \\.,,, 1:,kl'n :.t tL.· n·q,;t·.•t d 
1111' '1::tc·; tl~:tt tllf· r:l"jlll•i,ic;Tl t;f Dr. I:n,J;s, of lit;j,t·ll·· ll. \".1 .. 11:" ~akt·n 

:1t t l1e IHJIU·•t of tllf• dt·(r·!lll:. rli. It 'l'r·J• '" 1 ln,t 1lH' t'Ollr1 n,•,dc· ;,n or•l• r n·l·•J i \"I' 

to tltc· ))r. J:\·:u.· :,!J:l .\w•it· ('lurk dc•jlfJSiiim.~ in rdu1i11n to tlw ,.·,]Jl'll•c•s 
to J r· jl.t·l,JJ(I!, \\·Lirh rd·~:·.·r~ \1'(1"(' :,..., fr.llrJ\',·~: 

"lt i• flir;J,,r t·rdr·n·•l rl,:tt tLI' tlrf<·nd:.ut, .\llt·n E1:i,·l;, '""!''I"',,!" l1is 
t·r,llll·r·l :tJ,r!11.r·j•lt:.'rt·~C1iq.: :.~tii!IJI·y, J,,;,y :.Iter.:: ~l:t· '::kill.~ d .-:,irl dt"jlO'i-



968 OPIXIOXS 

tions and examine the witnesses face to face, and all expenses so incurred 
in taking said depositions shall be submitted to the court for approval and 
shall be paid out of the county treasury. 

It is further ordered that the defendant, Allen Edick, and one of his coun
sel, may attend the taking of said depositions in person and examine the 
witnesses face to face as fully and in the same manner as if in court; and any 
and all e:x"Penses necessarily incurred by the defendant and his said counsel in 
so attending in taking of said depositions, and the expense of the prosecuting 
attorney necessarily incurred for said purpose, shall be submitted to the 
court for approval and shall be paid out of the county treasury as other 
county expenses." 

No such order concerning the expense was made by the court relative to 
the Dr. Parrott deposition, but a commission to take the deposition was, 
I take it, properly issued. 

Sections 13668 and 13668-1 of the General Code, as amended in 107 0. L. 451. 
read: 

"Section 13668. When an issue of fact is joined upon an .ipdictment, 
and material witness for the defendant or for the state resides out of the 
state, or, residing within the state, is sick or infirm, or about to leave the 
state, or is confined in prison, such defendant or the prosecuting attorney may 
apply in writing, to the court or the judge thereof in vacation, for a com
mission to take the deposition of such witness or witnesses. Such commis
sion shall not be granted and said order shall not be made until there is filed 
with the clerk of said court an affidavit stating in substance the evidence 
sought to be secu,red by deposition, and that it is competent, relevant and 
material that the defendant is not confined, or, if confined in prison, that the 
deposition is not to be taken outside of the state of Ohio. If it appear to the 
court, or judge, upon such application supported by said affidavit, that the 
evidence sougjh\ to be secured by deposition is relevant, competent and ma
terial, and that the defendant is not confined in prison, or, if confined in 
prison, that the deposition is not to be taken outside of the state of Ohio, 
the court or judge shall grant such commission and make an order stating 
in what manner and for what length of time notice shall be given to the prose
cuting attorney or to the defendant before such witness or witnesses shall be 
examined. 

Section 13668-1. When the deposition is to be taken in the state of 
Ohio, and such commission is granted, and the defendant is confined i.n prison, 
the sheriff or deputy shall be ordered by the court or judge to take the de
fendant to the place of the t!&ing of such deposition and have him before 
the officer at the taking of such deposition. Such sheriff or deputy shall be 
reimbursed for actual reasonable traveling expenses, for himself and the 
defendant, so incurred, the bills for the same, upon approval by the county 
commissioners, to be paid from the county treasury on the warrant of the 
county auditor. Such sheriff shall receive as fees therefor one dollar for each 
day in attendance thereat. Such fees and traveling expenses shall be taxed 
and collected as other fees and costs in the case." 

Sections 13668-2 and 13668-3 G. C., as found in 103 0. L., 443, read: 

"Section 13668-2. If counsel has been appointed by the state to de
fend a defendant under sections 13617 and 13618, General Code, said counsel 
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shall be authorized to att(·nd upon and rt-present the dde11dant at the tak
ing of depositions, and said eoumel shall be paid a reasonable fee for his 
services in such matter, in addition to the fee prescribed in section 13618, Gen
eral Code, to be fixed by the county commissioners, and he shall also be 
allowed his ac1unl e:-.-penses innurred in going to and from the place of tak
ing the depositions." 

"Section 13668-3. In all cases in which deposition~> are taken by the 
accused or by the state, to be used by or against the accused, of any witness 
whose attendance cannot Le had at the trial, the court shall by proper order 
provide and secure to the accused the means and opportunity to be pre
sent in person and with counsel at the taking of such deposition, and to examine 
the witness face to face as fully and in the !'arne manner as if in court, and 
any and all expenses necessarily incurred in the se<;uring of said means and 
opportunity and the expenses of the prosecuting attorney in attending the 
act shall be paid out of the county treasury as other county expenses, upon the 
certificate of the court making such order." 

I note that you say there is some question in your mind whether section 13668-3 
has application to all cases in which depositions are taken, or only those eases referred 
to in section 13668-2, viz., where the defendant had counsel appointed by the state. 
After a reading of those sections I cannot bring myself to conclude that such is the 
case. Section 136G8-3 has application, I think, in all cases in which depositions are 
taken by the state to be used by or against the accused. It now remains for us to 
determine just what items of the expense account submitted may be paid out of the 
county treasury by virtue of this section. 

Witl::o.1t setting out in full the items submitted for paym<nt by the defendant, 
Allen Edick, it is sufficient to state the full amount of $539.53, made up of charges as 
follows: 

14daystime ______________________________________________ _ 

Witness fee advanced to witness at Jacksonville, Fla _____________ _ 
WitnPss fee advanced to wiiue~s at Hopewell, Va ________________ _ 
Notary fee paid to notary at Jacksonville _________ • __ ----------
The balance of $170.48 is made up of actual traveling e:-.-penses in
curred, such as railroad tickets, pullman tickets, hotel and meals. 

$350.00 
1 25 
1.00 

16.80 

It will be noted that section 13668-3 provides that the court shall, by proper 
order, provide and secure the accused the means and opportunity to be present in per
son and with counsel at tLe taking of such deposition, and to examine the witness 
face to face as fully and in the same manner as if in court. The words "secure to the 
accused the means and opportunity to be present in person and with counsel" are 
rather indefinite, and it is hard to conelude just what sort of an order the legislature 
had in mind when enacting this section. I do not believe that it is necessary for the 
court to provide for the payment of the expense in this order, but simply by order 
to authorize the defendant and his counsel to make the trip. The expense of such 
trip, after the trip has been authorized by the court, is then made payable out of the 
county treasury upon the certificate of the court which authorized it. From your 
letter it is clear that the court made this order with reference to the Dr. :Evans and 
Annie Clark depositions, and while you state that no order similar to the one made in 
connection with these depo~itions was made concerning the deposition of Dr. Parrott, 
yet I take it that the defendant's presence at the taking of the Parrott deposition 
with his counsel was authorized by the court, the same as in the case of the other two 
depositions, and if this is true a nunc pro tunc order could now be made by the court 
concerning the Parrott deposition. To my mind, then, the three depositions are within 
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the provision of section 13668-.'3, and whateYer payment is authorized by that section 
may be made. That section provides that the court shall secure to the accused "the 
means and opportunity to be present in person and with counsel at the taking of such 
deposition, and to examine the witness face to face as fully and in the same manner 
as if in court," and the payment of all expenses necessarily incurred thereby. It 
seems to me that this section only authorizes the payment of the expense which the 
defendant and his counsel incurred in making the trip. In other words, the section 
aims to place the defendant and his counsel in the same position in the taking of the 
deposition as if the testimony was being given in court. It does not aim to pay the de
fendant's attorney any counsel fees or to pay witness fee~, stenographic fees or 
notary fees. Some of these fees may be proper items of cost, but if Rothey are payable 
by virtue of other provisions of the statute as costs and not out of the county treasury 
upon the certificate of the court, under section 1:3668-3. 

Applying these conclusions to the expense account submitted, I am of the opinion 
that the only items which may be paid under section 13068-3 are those covering actual 
trav.eling expenses incurred for the defendant and his counsel, which I think total 
$170.48. It might be noted here that inasmuch as the Dr. Parrott and Annie Cbrk 
depositions were taken at the same time on the same trip to Jacksonville, Fla.,the 
question of whether a proper order was made with reference to the Parrott deposition 
by the court at the time becomes immaterial. 

The charge of 8350.00 by defendant's counsel for 14 days of his time should be 
disallowed and the witness fees and notary fees shooJ;l I think be paid as costs in the 
case and not upon the certificate of the court under section 130C8-3 G. C. 

1349. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

COUXTY SURVEYOR-HO\V VACAl\CY OCCURS IN SAID OFFICE-EN
TITLED TO SALARY "CXTIL HE HESIGXS OR OFFICE BECOMES 
VACAXT. 

I. The mere fact that a county surreyor enlists in the army and z~nres tJ,c county to 
lake training at Ft. Benjamin Harrison, does not ip.,o facto racalc lite office. 

2. Under the provisions of section f::':'f!j G. C. the county commissiontrs hare authority 
to jiU a vacancy when a vacancy occurs; but they hal'e no a uthoriy to declare and create 
a vacancy in the offu;e of county surceyor. 

3. County commissioners have no authority to attempt to jill a mcancy in the office 
of county sun·eyor unless a vacancy actually occurs either through the death or voluntary 
resignation of the county surveyor, or unless he is remoz·ed under the prorisions of section 
27.QO G. C. 

4. A county surveyor is entitled to the salary prozided by law until he resigns or 
the office otherwise becomes vacant. 

CoL-.:;~m-.:;s, Omo, July 13, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 20, 1918, requesting roy opinion 

upon the following: 

"In a certain small county of this state, the county surveyor did not 
ask the commissioners for any moneys to be set aside for deputies, assistants, 
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etc., in his officP, as he eould haYe clonr umkr the prnvi>inn;. fJf >t·ttiou 2787, 
as amended, 107 0. L. 70. Quite recently the ~ll!TPyor entered thP offiC'ers' 
training camp at Ft. Benjamin Harrison, Indiana, and after so doing appointed 
a deputy. 

In view of the provisions of '<'C'tion 7181 G. C., as ampndetl 107 0. L. 
110, whic-h says that the county surveyor Fhall give his entire time and atten
tion to the dutiC's of his office, can the surveyor enter the federal sPrvice 
and still rcePive his ~u.lary, or c·an J1e appoint a dC'puty and have the deputy 
paid for acting in his stead when no rNJUC'~ had been made to the commis
sioners for an appropriation for this purpoRc? l:'ndPr the circumstances, 
can C'ither the surveyor or his deputy be paid out of the county treasury or 
docs a vacancy exist that .Bhould be fillPd?" 
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The matters Ret out in your letter naturally divided thPmscln•s into two parts : 
(1) As to the officer and the duties whieh he has to perform; (2) and the salary 
pertaining to the offiC'e. 

You call particular attention to one provision of section 7181 G. C. (107 0. L. 
110), which reads as follows: 

"The county surveyor shall give his entire time and attention to the 
duties of his office * * * " 

If this provision is construed literally, of course the surveyor could not absent him
self from the county for the purpose of taking training at Ft. Benjamin Harrison, 
but I do not think it should be given a literal construction. This is not the object 
and purpose of this provision, which will aid ~s in construing the same. 

In the past a custom had prevailed among many of the county surveyors of ac
cepting considerable private employment or employment along the line of ditch work, 
etc. This was carried on to Ruch an extent that the legislature concluded many county 
surveyors were neglecting the duties of their office to give their time to those matters 
for which they received fees. 

The object of section 7181, supra, was to r;ivP the county surveyors a fai,r salary 
for the duties performed by tl1em and at the same time compel them to devote their 
time and attention to the duties of their office, and n.ot to the acceptuncc of employ
ment for which they l'eeeived fees in addition to their regular salary. So I do not 
believe the county surveyor is placed in any different position than any other county 
officer. He stands iu the same position as does a county auditor or reeorder, or other 
county officel'. 

The next question to consider is whether the county surveyor vacated his office 
when he JPit the county to take training at }'t. Benjamin Harrison. If he vacated 
the office, he rould not, u.fter doing so, appoint a deputy to perform the work of the 
office so vacatPd hy him. 

In connection with the question as to whether the county surveyor vacated the 
office when he lt>ft the 'iate to take training at H. Benjamin Harrison, it wiJl be well 
for us to keep in mind the fad tlmt before he could take such training at Ft. Benjamin 
Harrison it was necessary for him to be un enlisted member in the United States army. 
I cull particular attention to this fact for the reason that on May 9, 1917, I rendered 
an opinion to Hon. W. P. Barnum, judge of the court of common pleas of Mahoning 
county, which is found in Yo!. I, Opinions of the Attorney-General for 1917, page 
640. In this opinion I was placing a construction upon a provision of our constitu
tion which read~ as follows: 

"The judges of the courts of common pleas shall, while i;n office, reside 
in the county for which they are elected; and their term of office shall be 
for six years." 
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In some respecb this provision is simibr to that of section 7181 G. C., above 
quoted. In this opinion I held as follows (pa@:e 64,')): 

"It is my opinion that the enlisting in the officers' reserve corps, which 
will require your being out of the county for ninety days, would not be in 
violation of either of said constitutional provisions. While you would not 
be strictly residing in your county during the time you are at Ft. Benjamin 
Harrison, yet it would be an absence merely for temporary purposes; and, 
of course, it would not be in violation of the second constitutional provision 
cited herein, because you would neithl'r he holding office nor drawing a salary." 

The opinion rendered in the case of Han. W. P. Barnum might serve as the basis 
for this opinion, were it not for the fact that at the time the opinion was rendered 
to Mr. Barnum the training at l<'t. Benjamin Harrison was open to civilians and if 
they were successful in the test through whirh they had to pass they received a com
mission in the l'nited States army. lf thPy Wl're not succl'ssful, thC'y were free to 
return to their usual and ordinary vocatious, thus making the stay at Ft. Benjamin 
Harrison purely a temporary one. However, under present conditions this is not 
the case, inasmuch us those entering the training at Ft. Benjamin Harrison must be 
enlisted persons in the army of the l'nitl'd State's. 

Hl'nce we have this question to <'onsid<'r: Does the fact that the county sur
veyor Ju,s joined the Cnited States army and left the state to take training at Ft 
Benjamin Harrison, and thus pm;sibly permanl'ntly disable himself to perform the 
duties of his offi<'l', amount to a f'Onstrudiw or implied resignation of the office by 
abandonment, so that it can be held at this time that there is a vacancy in said office? 

Section 278.5 G. C. reads as follows: 

"If the vacancy occurs in the office of county surveyor because of death, 
resignation or otherwise, the county conunitisioncrs shall appoint a suitable per
son county surveyor, who upon giving honcl and taking the oath of offiec as re
quired of the county survl'yor p]ect, shall enter upon the dischargl' of thP 
duties of the office." 

Under this section the county <'omml~slonl'rs have no power or authority to 
appoint a person county surveyor excl'ptinp; where a vacancy occurs either because 
of death, resignation or otherwi:::e. That i,, the Jlrovi~ions of thi;; ;;C'etion are clear 
to the point that the county commissioners have no authority to create a vacancy. 
They merely have authority to fill a vacancy, providing one exists. Therefore the 
vital question is as to whether the office of county surveyor is vacated, which is not an 
easy matter to determine. 

Dillon in his work on municipal corporations in section 420 lays down as an abso
lute principle of law that an office may be vacated by abandonment. This section 
reads as follows: 

"An office may be mcated by abandonment. A roluntary enlistment by a 
civil officer in the military senice of the L'nited States for three years, or dur
ing the war, vacates the civil office, being a constructive resignation by aban
donment. So where residence within the corpo;·ation is necessary in order 
to be eligible to hold an office, permanent removal from the municipality 
may undoubtedly be taken as evincing an intention to resign, and us an 
implied resignation." 

lie bases his conclusions mainly upon cases decided by the courts of Indiana, but 
when we come to examine the decisions in Indiana we find they are based mainly upon 
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the Pom•titutiorml provi,.ion in that statE', whiC'h requires thut all cr11mt~· nffieiub shall 
re~ide, duriug the t£·rm for whic·h the-y are elect eel, in thc·ir rP~per·tin· c·cnmtiPs; for 
instnnee, in Rc•lendc•r v. State, 1-Hl Ind. 2S3, the court say: 

"Where a county commi~sioner Yiolutes the provi~ion nf ser•tion 6, .\rtiPlr 
\'I of the constitution·, requiring Polrnty offieiuls actually to re~irle in the 
C'mmty in whieh they hold office, by vohmtarily ceasing to rc·,ide therein during 
hi~ tPrru of officP, it will opC'ratP as an abandonmPnt of t hP offiPP, :md ipsn 
fm /11 a surrPnclPr of all right., and titlP to the offir·f'." 

In t hP opinion on p. 2HS the co~ ~uy: 

"That the title of a public officer may he terminatecl ancl his office va
eatc•d by abandonment is a rule of the law RPttlecl beyoncl controversy. As 
the constittttion exuets of·u county officpr the cluty to actually reside in the 
county in which he holrls his office, if he violates this provision of the law by 
voluntarily ceasing to reside therein, during his term, it will operate us an 
abandonment of the offiN•, and ipso facto a surrender of all his right and title to 
t hP offiee.'' 

A~ authority for this legal proposition the court cites decisions in its own state. 
It is to be uuled that the court used the constitutional provision above referred to 
as the basis for its conclusion. Hence, I. do not believe that the holdings of the courts 
in Indi:ma coulcl be used a~ authority to the effect that in the case now under con
sideration the county surveyor has vacated his office, and that the county commis
sio;ners of \'inton county have authority in law to fill the vacancy, under the provisions 
of the section of the General Code above quoted. There are many casrs to the con
trary on this point. 

In Johnson v. \Yilson, Pt al., 2 X. H. 202, the court held: 

''Whrre onl'e filled, the office, until the term of it expires, can not be 
dl'l'lllC'd Yacant exet·I,t IJ.} Lla~ ucat h, resignation or removal of the incumhPnt ." 

In 1-itate v. Sheldon, 10 Xcb. 453, the l'ourt helcl: 

"Procceclings to remove a county treasurPr from office for wilful neglect 
of duty must bP in~tituted by a complaint containing the charges against him 
with the necessary spePifil'ationR under them and verified by the oath of 
an elector of the ~late. 

It is not sufficient for the hou.rd of county commissioners to declare and 
n·~olve that the office of county treasurer is vacant; there must be a judg
mPn t of ouster.'' 

In Page, .\uditor, v. Hardin, 47 Ky. G4H, careful con,idcration was given by the 
court, and hence this case is UHcd as authority by many other courts. lt had to do 
with the question as to whether the secretary of state had abandoned his office because 
of the fact that he failed to reside at the ~eat of government. On September I, 1846, 
the govrmor of Kentur•ky made the following rntry upon his executive journal: (p. 649) 

''\\'hPreas Benjamin Hardin, by hi~ failure•, wilful neglect and rdutial 
to rc,ide at the srat of govPrnmc·nt, and pPrform th£' duties of se£'retary, has 
abandoned said offil'c, and saicl offi£'e, in the judgment of the governor, has he
come vacant for the ca:use~ afon·said, it i~, therefore, declared by the governor, 
nnd orclered to he entered on the eXP<·uth·e journal, that the office of seeretary 
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has become and is vacant. "'hC'refore, to fill said vaPaney, the governor this 
day commissioned George B. Kinkead, Esq. to be secretary till the end of 
the next general assembly of Kentucky. And George B. Kinkead having 
qualified to his ('Ommission, entered upon the di~rharge of his duties." 

The question arose as to whether the governor of Kentucky had the> right in law 
to declare the office of secretary of state vacant and to fill the> Fame by appointment. 
On p. 668 we find the following reasoning, in the opinion: 

"If, as we have assumed, Hardin, though he failed to reside at Frankfort 
and perform the duties of his office, performed those duties oceasionally in 
person, and generally by nuthorized deputy, we are satisfied, that what
ever personal deliquency might be involved in his failure, etc., to rPsic!e at 
Frankfort and perform the duties of secretary (if this last be a separate allega
tion), he cannot be regarded as having abandoned the office. And even if we 
exclude the assumption as to his performance of the duties occasionally in 
person, still it is not stated, and cannot be assumed that they were wholly 
unperformed, or that their performance was not provided for by him. "\nd 
whatever might have been the effect of a total and continued failure, by which 
the business remained wholly undone, we are of opinion that the general 
allegation of failure, etc., to reside at the seat of government, and perform 
the duties of secretary, does not make out a case of abandonment in the only 
sense in which it would vacate an office, because it does not establish as an infer
ence of fact or law, a voluntary or actual relinquishment of it. 

V. The governor, however, decided that by reason of the alledgcd failure, 
etc., Hardin had abandoned the office, and it had become vacant. The 
response relics upon this decision as conclusive of the question, and it be
comes our duty to inquire whether it is conclusive as to the rights of the officer 
to whom it relates. 

The constitution (article 3, section 10), confers upon the governor the 
express power 'to fill up vacancies that may happen during the recess of 
the senate, by granting commissions which shall expire at the end of their 
next session.' But thi~ clause certainly gives no power to make a vacancy 
by declaration or judgment that one exists, or by granting a commiRsion 
to fill one assumed to exist. _ Thc>re must be a vacancy before the power or 
duty of filling it arises. And although having the power to act in a particular 
state of case, the governor must decide for the determination of his own 
action, whether and when the designated state of case exists, still the con
stitutional power of granting the commission, and therefore, the legal validity 
of the act, is made to rest upon the fact of an actual vacancy, and not upon 
his opinion or judgment of the fact. To say that his opinion or judgment 
of the existence of a vacancy, is to be the sole and conclusive test of the fact, 
is to make him the sole and conclusive judge of all the acts and causes which 
may produce a vacancy, is to change a contingent into an absolute power; 
and must ultimately result in converting the power to fill a vacancy already 
existing, into the power of creating a vacancy to be filled. Such a power, 
which would place within the uncontrolled discretion of the governor, not 
merely the selection of the person to fill an office actually vacant, but the 
displacing of an officer under the form of filling a vacancy, is not conferred by 
the clause in question, and is moreover inconsistent with those clauses which 
fix the tenure of office during good behavior, and which therefore give to 
the officer the right to hold according to that tenure. If the governor may 
determine conclusively upon the existence of a vacancy, there is no security 
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for t hi> right, but by imputUJf.' to him an infalilJilit~· "!Jic·h l>f'iong~ to no 
cart hly oflicPr or trilnu:wl-which the constitution imputes 1 o non<', ami 
whi<·h !'annot Jw rr!'unlccl us the uppointetl guaranty of eonstitutional or 
legul rights." 
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HonPy v. Gruhurn, :m Tl'x. I, is a eusp in point ThE' fir~t, sPl'OTHl. third, fifth 
and ~ix brunch!•s of t hP syllnlms n·ud us follows: 

"1. A proc·lumation by the govl'rnor thut thP stute treasl!l'Pr elect 
hac! alJsPnted himself from tl,p lin1its of thP state--not on public IJUsinc~s 
awl without leave of absence-leaving no bonded or responsible clcrk, but 
leaving a man net ing us such who, whPn cal,led on to give the bond required 
hy law, 'ms unable to do so; /.e/d, not sufficient to authorize the ('OUJ1s to 
infpr vn ahnndonmcnt of the officP. 

·> The right to hold and exPrcisc the functions of an office to which 
one is elected by the pPoplP, is rpgarded both us propcrty and privilcgc, and the 
incu.ml;ent rn.n only he deprh·ed of his office in the mann~r poi,nted out in the 
16th SPrtion of the 1st Article of the constitution. 

3. Though the governor may assume the existence of a vacancy in 
::meh an office, no case can oc~rur when:•in he w·ill he authorizl'd to adjudge 
the offiel' forft>itPd. 

* * * * * * * * * • 

5. The powl'r of the governor to create a vacancy in an office exists 
only whPre the office is filled by the governor's appointment, without con
currence by the senate or election by the people, and the term of office is 
undefined by law. 

6. The right to an elective office may be lost by nonuser or misuser, though 
a party eoutinue to assert it, but the determination of the question whether 
it be im<t or not is for the judiciary and uot tlw e.>.t·euti\·e." 

On page 12 of t lte opinion we find the following prineiple: 

"The pmwr of the governor to fill a vacancy, when one exists, is not 
di~putl'd. The powPr to crPate a vacancy is denied hy every authority, 
exeppt where the offil'e is filled by the governor's choice of an incumbent 
without concurrPnce of the RPnate or election by the propll', and the term 
of office iH undl'fiHPd by luw. In such case the incum!Jent holds at the plrasurc 
of the PXecutive, unci rn:cy be at any time removed from the offiee." 

In !"tat!' l'X rl'L Cmmn v. Harrison, 113 Ind. 43!, we fiml the following principle 
~ct forth in the first four hru.uelws of the syllalms: 

"WI tile it i:; the right of the governor to dPtPrmine for his own guidanee 
in each partieular case whether a vacancy exists in an office, yet he can not 
make a valicl appointmPnt un!Pss there is a vacancy in fact. 

The authority to fill vacancies conferH upon the govPrnor no judicial 
JHnn·r, and thP titlP of an inc·umbent ean not be affl'!'t!'d hy thl' u pnrle 
judp.mPnt of th1• CXP('Uth·e that the offiec is vaeunt. 

TltP final adjudic·ation of suPh a right is, un!P~s othl'rwi>'P RpPc·iully pro
viciPd hy eompl'tent authority, a mattPr of judieiul conc•prn, :md the prior 
claimant is <•nt it !Pd to be heard in court. 
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The word 'vacancy,' as applied to an office, has no technical meaning, 
but an office is vacant or not according to whether it is occupied by one who 
has a legal right to hold it and to exercise the powers and perform the dutie~ 
pertaining thereto." 

In the opinion on page 438 we find the following: 

"While it is the right of the executive department to determine for its 
mvn guidance whether or not a vacancy exists in each particular case, and 
while every intendment is to be indulged in favor of the action of the execu
tive, it must nevertheless be borne in mind that the power of the governor 
to make valid appointment does not arise until there is a vacancy in fact. 
The existing title of an incumbent can not be extinguished or affected by 
the ex parte judgment of the executive that the office is vacant. The authority 
to fill vacancies confers upon the governor no judicial power . 

* * * * * • * • * 

The word 'vacancy,' as applied to an office, has no tcchical meaning. 
An office is not vacant so long as it is supplied in the manner provided by 
the constitution or law with an incumbent who is legally qualified to exer
cise the powers and perform the duties which pertain to it; and, conversely, 
it is vacant in the eye of the law whenever it is unoccupied by a legally quali
fied incumbent, who has a lawful right to continue therein until the happening 
of some future event. * * * 

When an office has been conferred upon one legally eligible, and has 
been accepted, no vacancy can be said to exist therein until the term of 
service and right to hold as fixed by the law expires, or until the death, resig
nation or removal of the person elected or appointed." 

In Hedley v. Board of Commissioners, 4 Blackf. 116, the court found as follows 
in the second branch of the syllabus: 

"The board of county commissioners can not create a vacancy in the 
office of recorder, but when such vacancy has occurred, they may del'lare 
its existence, and make an appointment to supply it, in conformity with 
the statute." 

The court reasoned as follows in the opinion on page 118: 

"It is said that the board had no authority to declare the office vacant. 
By the statute, it is expressly made the duty of the board when the 

office of recorder is vacant, to appoint, etc. The vacancy which it is com
petent to fill must arise 'by death, resignation, removal, or otherwise.' The 
order of the board, which is before us, does not create the vacancy in the 
office of recorder, to which it was unequal, for the vacancy had previously 
occurred; but it simply states that 'it appearing to the satisfaction of the board 
that the offir.e of recorder, etc. is vacant in consequence of the removal, etc., 
the board appoints, etc.' The board by this order does not create a con
tingency upon which it can act, but declares that the event had occurred 
upon which its action became necessary. The distinction is palpable be
tween creating a vacancy and declaring that a vacancy had taken place." 
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I desire to call attention to the fact that the last two cases abovP quoted from 
were con~idPred hy the supremP ('Ourt of Indiana upon the au~hority of whi!'h Dillon 
laid dov.-n his prineiplc above quoted. 

Throop on Public Officprs, spr·tion 437, lap down the following propo,;ition~: 

".\ ~ta.tute, !'rmfPrring upon a board poWPr to fill a vacaney, docs not 
empowl'r them to r·reatc a vaeancy, but they may decide, in the first instance, 
whethPr a vaeaney has occurred. A constitutional provision, giving the 
governor power to fill vacancies during the recess of the senate, givPs him 
no power to make a vacancy by a declaration that one exists, and by grant
ing a commission to fill such supposed vacancy, and his decision that the 
vacancy exists will not eonclusivP1y affPct the right of others. The appoint
ment by the governor of a person to fill an office, rightfully held by an in
cumbent, whose term of office has not expired, and who cannot be arbitrarily 
removed, is void, and the su.rrender of the office by the incumbent, to the person 
so appointed, does not validate the appointment, but creates a vacancy." 

We are not entirely without authority upon this question in our own state. In 
State of Ohio ex rel., v. Bryce, 7 Ohio Rep., Part II, p. 82, the court was considering 
a question which is similar "to the one now under consideration. In the syllabus of 
this case the following principle is laid down: 

"A trustee of the Ohio University can not be regarded as having vacated 
his place if he h~ not resigned, unless there is a judicial decision that such 
vacation has taken place. A legislative appointment of a successor, with
out such resignation or ~djudication, confers no legal right upon the person 
appointed." 

In section 8, of the act creating the Ohio University located at Athens, found 
in 2 0. L. 193, the following provision was made: 

"That when any member of the corporation shall be removed by death, 
resignation or otherwise, such vacancy shall be supplied at the next meeting 
of the legislature of the state." 

It is to be noted that this language is similar to that found in section 2785 G. C., 
above quoted. 

In 30 0. L. 326, we find the following resolution: 

"Resolved, by the general assembly of the state of Ohio, that Thomas 
Bryce of Athens county be, and he is hereby appointed a trustee of the Ohio 
l:niversity, to fill the vaean!'y occasioned by Jacob Linley having removed out 
of the state." 

The court was called upon to pass upon the validity of thi.s resolution, based 
upon the following statl•ment of facts: :\Ir. Linley was appointed a trll,!ltee in 1805, 
he then residing in Athens. He performed his duties until 1828, at whieh time he 
removed to the neighborhood of Cinrdrmati. In 182fl he removed to Yirginia. He 
afterwards removed to Pennsylvania, and resided there on January 11, 1832. Be
tween the time of his removal from Athens in 1828 and January 11, 1832, he was pres(flt 
at but one meeting of the board, which was in 1830, when he transacted business with 
them without objection. 
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Upon this state of fads the question was raised wheth<'r l\Ir. Linley had vacated 
his office, on the theory that he had ubandonrd it. In the opinion on p. H3 the court 
say: 

"It is conceded that thr legislature have no power of appointment, 
except in the event of 'a vacancy.' rnless, therefore, the non-residence or 
non-attendance of Linley r<'nder~ his office wean!, the appointment of Bryce 
is not good: 

It is well settled that neither a ne!!:lect to exercise corporate pow!'rs, nor even 
an abuse of them, 1:pso facto, works a forfeiture of the franchise, that the 
corporation subsillts until the forfritur!' be ascertained and declared by a 
competent tribunal, in a judicial proceeding instituted for that purpose 
against it by p;overnment. * * * It is equally well settled that no mem
ber of a corporation shn.Il be di,sfranehised, no officer removed, without the 
agency of a tribunal r·ompctent to investigate the cause and pronounce the 
sentence of the loss of right. The office is not vacant by neglect or abuse; 
it requires an act done, or the exercise of potcer, to work the forfeiture and 
determine the title to the office, 2 Black. 15G; 4 Kent's Com. 127; for it is the 
forfeiture of a vested rip;ht for the breach of a condition in law. Where the 
charter prescribes the terms under which the pow<'r of a motion is to be exer
cised, they must be pursued; where the organic law is silent, the corporation 
itself possesses the inherent pow<'r to ascertain and declare the forfeiture 
either of franchise or office. * * * . 

This proceeding is esscnt·ially adversary in its character. The justice of 
the common law permits no investigation of facts which may be followed 
by the loss of a right, or by the infliction of a penalty, to be conducted ex parte. 
It i13 essential to its validity that the party should be duly summoned. * * * 

In the present case, if the relator had forfeited his office by neglecting 
his duties, it was necessary that the corporation, after reasonable notice to 
him and an opportunity for hearing, should investigate the facts, and de
termine his title to the office by sentence, and thUiS create the vacancy. l:n
til this was done the relator was entitled to his seat, and the continp;ency 
had not happened in which the legislature could lawfully appoint a trustee." 

In view of all the above, I will note the provisions of anothl'r section of the General 
Code, which reads us follows: 

"Section 2790. Any person may bring a civil action in the court of 
common pleas against the county surveyor, alleging his incapacity, mis
conduct in office or neglect of duty. A copy of the petition with the summo'ns 
shall be served on such surveyor. Such cause shall have precedence over 
other business, and, if upon trial thereof, the court finds a surveyor guilty of 
any of the charges, by the judgment of the court he shall he removed from 
office." 

Here is a specific provrsron made, applying only to the county surveyor. It 
provides that he may be removed from office for neglect of duty. Inasmuch as sec~ 
tions 2785 and 2790, supra, apply specifically to the county surveyor alone, it is my 
opinion that the county commissioners would have no authority to attempt to fill a 
vacancy until a v..tc. ncy actually occurred, either through the death or voluntary 
resignation of a county surveyor, or in case of removal under section 2790 G. C. 
In other words, they have the authority to appoint if a vacancy occurs, but they 
have no authority to declare a vacancy. 

This leaves the question of salary yet to be considered. So long as the county 
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surv!'yor is uot n•mon·rl or doPs not rrsirm. hr i~ Pntitkd to tiH• s:thry pr·rtaining tn 

the office. It is a uniwrs~l propo~ition, well establishPd, that ~:.Jary is ~omPt hing 
whieh is iJH'it!Pnt to thP offir·p itsplf and not to thP pf'rform:mr·p of t}IP rlutiPs of thr 
office. 

In Bry:m \'. Cattrll, l.i- I a. ;);J'-', tlte tift h hr:.mr·h of thP ~yllalnJs r<•ads: 

''Whm t hr ;;tatute prcn·irling for the c·omprnsation of an offii'Pr makPs 
no prrn·ision for a rlrrlurtion for al"'f'Ili'P or nPgiPr·t of rluty, llP is Pntitlr·d to 
the salary fort hr t imP he lPgally remainR in offirP, without rf'ff'renr·p to any nrg
lect in the disc·harge rif t IH· clut ies thereof." 

It iH clear that the dc•puty county surveyor is cntitlf'd to no rompf'n,ation from 
the trrll.sury of the county inaRmuch as the county commis~ioncrs made no allow
ance thc·rdor. rnder scct\an 27HR G. C. (107 0. L. 70), the eom,ty sun·eyor ran 
not employ dPputi£'s and pay them to exceed the amount allowed by the county com
misSioners. To be sure, if the county surveyor deRires to draw hi.~ salary ami from 
it compensate the deputy no one eou.ld complai.n. 

It might be suggested that under said section 27R8 the county sun·cyor could 
make applic·ation to the court of common pleas for an allowance to take care of deputy 
hire, hut this could not be used to pay the deputy for the ;;en·ices rendered prior to 
the time the ord£'r was secured. 

From all the above the following conclusions are reached by me: 
1. The mf're fact that a county surveyor has enlisted in the army and gone to 

Ft. Benjamin Harrison to take truining, docs not 1'pso fncto var~te the office by aban
donment. 

2. The county surveyor, not having vacated his office, was warranted in law 
in appointing a deputy to perform the duties pertaining to the office, during his absence. 

3. So long as the county surveyor remains in office he is entitled to the salary 
incident to tllf' same. 

4. The deputy appointed by the county surveyor, howevPr, is not entitled to 
draw any compensation from the county treasury, if the county commissioners have 
macle uu such ailowan(•e and no allowance therefore has been made by the court of 
common pleas of the l'ounty. 

5. The county commi~sionPrs under the provisions of section 278.'5 G. C. can 
not declare a vacancy in the office of county surveyor, but can only fill a vacancy 
which has already occurrer! Pit her by death, resignation or removal of the court under 
section 27!JO G. C. 

1350. 

Very truly yours, 
JosEPH :\lcGHEE, 

Attorney-General. 

Al'PlWYAL OF BOXD IHSGE OF AL'GLAIZE COl'XTY, SG,OOO.OO. 

CoLl:IMBL'S, Omo, July Iii, l!Jl8. 

lndu~/rial Coltwli~8ion of Ohio, Columbus, Ohio. 

In re:-Bund;; of .\.uglaize county in the sum of Sti,OOO.OO for the pur
pose of paying the cost and expense of certain rcpa,i.rs and improvements 
in the county jail of said county. 

GExTLl:.m;x:-1 have carefully examined the transcript of the proceedings of 
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the board of county rommiFSIOners of Auglaize county, Ohio, relating to the above 
issue of bonds, and find said proceedings to be in conformity to the provi:<ions of the 
General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of said county to be paid according to the terms thereof. 

No bond form has been submitted to me with and as a part of said transcript and I 
am therefore holding the transcript until a proper bond form of the bonds to be printed 
covering said issue has heen submitted and approved. 

1351. 

Yery truly yours, 
Jm;EPH :\IC'GHEE, 

Attorney-General. 

SHEIUFF HAS XO ACTHORITY TO ARHEST A DELIXQl'EXT CHILD OUT
SIDE OF STATE AND IS NOT ENTITLED TO FEE OH EXPENSES FOR 
SO DOI~G. 

A warrant of the court is not authority for the sheriff or probation officer to arrest 
a delinquent child outside the state of Ohio. There is no prori.,ion in law for the pay
ment of the expenses of the sheriff or probation officer in pursuiug and arresting such child 
outside the state. 

CoLl:.\IBl:R, 0Hro, July 15, 19IR. 

The Bureau of Inspection and Supeni::rion of Public Offices, Columbu.,, Ohio. 
GEXTLE.\IEX:-1 have your letter of June 20, 1918, as follows: 

"Gnder the juvenile court laws, while the judge may issue his writs 
to the sheriff or the probation officer, may he issue warrant to the sheriff 
to arrest and bring back a delinquent child from another state, and if so, 
how is the sheriff to be paid for his sen·i('PS in such a rase?" 

Section 1060 G. C. provides: 

"The summons, warrants, citations, subpoenuF, and other writs of such 
judge may issue to a probation officer of any such court or to the sheriff of 
any county, and the provisions of law relating to the subpoenaing of witnesses 
in criminal cases shall apply in so far as they are applicable." 

\Vhile the statutes authorize the juvenile court to make such orders as it sees 
fit relating to the management of delinquent children, I know of no statute which 
authorizes the court to order the arrest of any delinquent child when such child is 
out of the state, nor any statute which allows the sheriff or probation officer to go 
beyond the confines of the state of Ohio in pursuit of a delinquent child. 

In an opinion rendered by this department on :\larch 15, 1917, found in Opinions 
of the Attorney-General for 1917, Vol. 1, page 265, it was said at page 267: 

"There is no authority in law, that I am aware of, for the payment of costs 
incurred in the pursuit of persons charged with misdemeanors outside of the 
state of Ohio." 

It has frequently been held by this department that sheriffs, chiefs of police and 
other officers are without authority to pursue criminals out of the state and that the 
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cxpem:r• iiH'Urrerl in ~ur·h pur~uit r·au not lu· p:Iic! f'WPpt in fduuy r·a~r·, \dH·n :: rr'<jtti
sition is hud. Delinqueney r·ases arP to hP viewed in tllP same light UH misrlcrm·anors, 
and in reply to your inquiry ll£'g to ~ay that it is my opinion that the sheriff is without 
authority to pursue a delinquent child outside of the state and in eusP he does so, no 
allowance can hP made him PithPr us fer:s or e".-pen•r:s in eonner·tiun \\ith sudt •PrYiPe. 

1352. 

Yery trnly yours, 
.JOSEI'H ::\IcGHEE, 

Attuncf'!}-Gucl rol. 

ELECTIOX TO FILL YACAXCY IX OFFICE OF REPHESEXT.\.TIYE TO 
COXGHEH:-3 IS SPECL\.L ELECTIOX AXD SJIOL"LD BE COXDlTTED 
SEPAR.\.TELY FH0::\1 HEGL"L.\.R ELECTIOX ALTHonm HELD AT 
SA::\IE Til\IE. 

1. Wicae a mcancy in the office of repreoudalire to tuuyr~s~ occurs and the gorcnw-r 
issues a UTit of election ditecling that a special election be held to jill such mcancy, and 
in such UTil fixes a dale for the primary as prorided for in section 4964 G. C.; and where 
the dale so fixed fur said primary is the dale for holding the regular primary election, the 
special primary election for rwmirwling candidates to jill the cacancy in tJ,e office of repre
sentatice to congress shall be conducted separately from the regular primary elntiou; that 
is, there should be a separate ballot, poll books and ballot box for said special declian, 
although conducted by the same election officers. 

2. In the conduct of a special election on the 5th of November, for the election of a 
member to congress to jill a vacancy, there should be a separate ballot, poll books and ballot 
box for said special election, and the election officers at the general election shall conduct 
said special election. 

Cou:~IBI:s, 0Hw, July 1.5, 1918. 

Hox. W. D. Fl:LTox, State Supervisor of Elections, Columbus, Olrio. 
DEAl{ 8m:-You have requested a ruling of this department on the manner of 

conducting the election for representative to congre~s in the fourteenth congressional 
district of Ohio, for the vacancy now existing in such office and for the special election 
called by Hon. James ::\1. Cox, Governor. 

The goYC'rnor's "Tit of election reurls Uti follows: 

''TO THE 8HEHI.FFS OF LORAIX, :\IEDIXA, PORTAGE AND SUl\Il\IIT 
COl'XTIES. 

Whereus a ,~.1cancy hn.~ or·ew-rcd in the office of HEPHESEXTATI\'E 
TO COXGHE8S in the fourtcc•nth congressional dis': rict of Ohio; 

Xow, therefore, I, James ::\1. Cox, !!;OVPrnor of Ohio, by virtue of the 
powers vestN! in me by law, ht•reby direct that a spef'ial election be held to 
fill such vacancy in such congressional district on Tuesday, the fifth day of 
Xovcmber, l!JlS. 

I further direct that on Tuesday, the thirteenth day of August, 1!ll8, 
a special primary be held in sul'h district for the purpose of nominating 
candidates for such election. 

In Testimony Wherpof, I have hereunto su!Jscribed my name and caused 
the Gn•at Seal of the State of Ohio to !Je affixed at Columbus, Ohio, this 
first day of .July, in the year of uur Lord one thousand nine ·lmltllrerl and 
eighteen. 

JA l\IES 1\1. COX, 
Governor." 
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This writ of election is issued under the provisions of sedion 4829 G. C., which 
reads as follows: 

"\Vhen a vacancy in the office of representative to congress or senator 
or representative to the general assembly occurs, the governor, upon satis
factory information thereof, shall issue a writ of election, directing that a 
special election be held to fill such vacancy in the territory entitled to fill it on 
a day specified in the writ. Such writ shall be directed to the sheriff or 
sheriffs within such territory who shall give notice of the time and places 
of holding such election as in other cases. Such election shall be held and 
conducted and returns thereof made as in case of a regular election." 

The nomination of candidates for members of the house of representatives in the 
congress of the United States for the regular term is provided for in section 4963 G. C. 
(107 0. L. 400), but as will be noted in the writ of election, the nomination and election 
provided for therein is for a vacancy. 

Art. I, Sec. 2, clause 4 of the Constitution of the "United States provides: 

"\Yhen vacancies happen in the representation from any state, the 
executive authority thereof shall issue writs of election to fill such 
vacancies." 

So it is evident that such writs of election direct the holding of a special election 
to fill the unexpired term, and that this election to fill such vacancy under the pro
visions of section 4829 G. C. must be a special election. 

Section 4964 G. C. provides: 

"\Yhen a call is if'sued for a special election, the date of the primary shall 
be fixed at the same time and in the same manner by the authority calling 
such special election, which primary shall be held at least two weeks prior 
to the time fixed for such special election. Declarations of candidacy and 
certificates for such primary shall be filed and fees shall be paid at least ten 
days before the date for holding the same and such election shall be called 
so as to allow at least five days for preparing and filing such nomination 
papers." 

Acting under the provisions of this section, the governor fixed the date of the 
primary as well as the date of the election. Said section provides that the date of the 
primary shall be fixed at the same time and in the same manner by the authority 
calling such special election, and further that the primary shall be held at least two 
weeks prior to the time fixed for such special election. 

There is a further provision in said section that the declaration of candidacy 
and certificates for such primary shall be filed and fees shall be paid at least ten 
days before the date for holding the same and that such election shall be called "so 
as to allow at least five days for preparing and filing such nomination papers." This 
last provision merely guards against the calling of the primary election at too early 
a date, having reference to the ten-day period for filing declarations of candidacy, 
provisions being made that the call be made at such time as to allow at least five days 
for preparing and filing the nomination papers, so as to give candidates at least a five
day period prior to the ten-day period mentioned in the section for such preparation 
as might be necessary. 

So it is evident that both the primary and the election to be held under the writ 
of election issued by the governor are special elections. It has so happened that in 
fixing the dates for the special primary and the special election the governor has fixed 
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thP prilllary on tl"• n·g.ubr prim:1ry r·lrr·tinn r1.ay awl tLt• ~p·r·ial 1 ll'l'ticm for tlH· n·g.nlar 
XovPmh£·r drc·tirm rl:Jy, httt thi~ clne~ not mah• the>r' r·lcor·tic,n~ any ~<-~~ "Jlt•c·i:W. 

:-;PI'tion 4S2!1 (i. C. provirles that thr• ~rwr·ial p]Pr·tirm to fill thf' Yar·u.nr·y in the 
offir•e of coup.rP~smun "shall bP hC'lcl and r•orHlur·tpd unrl rPtum• t!Jrrr·of maclp a~ in 
case of a reg11br p]l•c·tion." Ordinarily, spPeial Pkl'tions are r·ulll'd for votinJ.( on 
questions or propo,itirms, am! sel'liou ;)020 (;. C. provicles that "\Yhr•n the approval of a 
qm•o.;tion, other t km a r·ono.;titutionul ampnclmt•ut, i~ to J.p submittPcl to a votP, surh 
quPstion shall ll!' printe1l on a sqmru1 e ballot all!! dt•positerl in :t st•purut P ballot box, 
to be pn·,idr•cl OYr·r J.y the same jurlges am! elerk~ of del'tioiL" 

ThPn' dol's not st'l'lll to bP :my ~pPr·iul ~C'rtion of thC' statute making .'-'imilur pro
visions when eundidatPs are to be voted for ut a ~pC'Pial C'lC"r·tion, but ~inee it is only 
rarely that ~ueh sprr·i:~l PlPction would be eallcrl for the rq:;ulur l'lPction tlay, am! since 
bUch elc•etion nmst IJt' a special Pleetion, it m•eessnrily follo\\'H that while it is hPlr! upon 
the ~a me tlays as t h<• primary and the regular ele('tirm, it iR entirely srparate und dis
tinct from the r:rimary anrl the reJ.(Ular eledion, and, while ('ondul'te<! by the RamP 
election offieers, must be kept srparate and apart. This necpssit:JtPs a sPparatP ballot, 
poll books and ballot box for the ;,peeial election. 

SPI'tion 5050 G. C., providing for the eontraet for printing ballots and othc•r sup
plies, whieh at regular Plections must he advPrtised, providPs that in r·ase of special 
elections MJtiee may l;e J.(iwn by mail instead of publication. 

Sections .)10;3 and 5104 G. C. are spc!'ial provi,ion~ go,·erning the returns of special 
elections for mcmbpr of ('ongress, abstracting and eam·aRsinJ.( thP vote ther!'on. 

In view of the far·t that the provisions of law make the primary at which a ('an
didate to fill u rongrPssional vacancy shall be nominated, and the election at which 
such candidate shall bf' elected, a special election, and in view of the other provisions 
of the elel'tion laws rPgarrling special elections, it is my opinion: 

(1.) That as to the nominations for rongref's to fill the va!'aney, the speeial pri
mary is to be conduetcd as if there were no other election being eonductrd on that day; 
that is to say t hPre f'lwuld }yea spparate ballot, poll books and ballot box for the special 
primary, although of eourse conducted by the same e!Petion offieers. 

(2) In the conduct of the special election on the .'ith of l'\ovrmhrr, the dection 
to till the v:wancy in the offiee of congressman should he eonrlueted as if there were no 
other election on that day; that is, thPre ~hould he a separate ballot, poll books and 
ballot box for the special election fur l'ongrrssmnn, l'onrlueted by the same election 
officers that have charge of the rc>gulnr p}cl'tion. 

1353. 

Yery truly yours, 
JoSEPH :\IcGnt:E, 

Atlorney-Gellf ral. 

APPROVAL OF LEAHEH OF CAXAL L.\XDS TO THE :\IIUD PCLP AND 
PAPER CO:\IPAXY, DAYTOX; THE B. F. GOODRICH CO:\IPANY, 
AKROX; A. W. KEPLEH, L.\ICE ST. :\IARYH; CIL\HLES H. BOLLEY, 
HEXHY COl:XTY; CIL\.HLEH :\L\RTIX .\XD CIL\HLEH HCIIXEIDER, 
XE\\'CO::\IEHHTOWX, OHIO. 

Cou:~rm:::;, Onw, July IS, 1!!18. 

Hox. Jonx I. J\liLLER, Supcriutu,dflli nf Public lV(Jrb, Columbu", Q/,io. 
DEAlt Srn:-I have your eommunication of July 12, 1918, in whieh you enclose 

the following lc·u~es (in triplicute) of canal lands, upon whieh you usk my approvul: 
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The Mead Pulp and Paper Co., l\1. & E. Canal lands at Dayton __ 
The B. F. Goodrich Co., Ohio Canal lands in Akron ____________ _ 
A. W. Kepler, cottage site at Lake St . .Marys _______________ _ 
Chas. H. Bolley, M. & E. Canal land at Damascus Bridge, 

Henry County _______________________________________ _ 

Chas. Martin, Ohio Canal land at Newcomerstown, Ohio _______ _ 
Chas. Schneider, Ohio Canal land at Newcomerstown, Ohio ___ _ 

Yduatiom. 
$13,200 00 

3,333 33 
500 00 

300 00 
200 00 
150 00 

I have carefully examined these leases, find them correct in form and legal, and 
have, therefore, endorsed my approval thereon, and am forwarding the same to the 
governor of Ohio for his consideration. 

1354. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General 

APPROVAL OF BOND ISSUE OF CLARK COUNTY, $9,138.92. 

CoLUMBus, OHIO, July 18, 1918. 

The Industrial Commission of Ohio, Colimbus, Ohio. 
GENTLEMEN:-

In re:-Bonds of Clark county, Ohio, in the sum of $9,138. 92, in an
ticipation of the collection of assessments to pay Clark county's share of the 
cost and expense of the construction of the Thomas joint county ditch im
provement. 

I have made a careful examination of the corrected transcript of the proceedings 
of the board of county commissioners and other officers of Clark county, Ohio, re
lating to the above issue of bonds, and find said proceedings to be in substantial con
formity to the general provisions of law relating to bond issues of this kind. I am, 
therefore, of the opinion that properly prepared bonds covering said issue will, when 
the same are properly executed and delivered, constitute valid and binding obligations 
of said county to be paid in accordance with the terms thereof. 

1355. 

Very truly yours, 
JosEPH McGHEE, 

AttMney-General. 

APPROVAL OF BOND ISSUE OF LANCASTER CITY SCHOOL DISTRICT, 
$20,000.00. 

CoLUMBus, Omo, July 18, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GE:r."'TLEMEN :-

In Re:-Bonds of Lancaster City School District, in the sum of $20,000.00, 
for the purpose of completing and improving the South Public School Building 
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in ~aid ~chool district by im•tnlling tlu·rein a hcuting ::nal ventilatinj!: system, 
and by making othPr nPre~~ary and dPsirrd impronrm·nts, rhang£>~ and re
pairs therdn. 

985 

I have carefully Pxamined the corrrcted transeript of the procrrdings of the board 
of education of Lancaster city sehool district, relating to the above issue of bonds, and 
find said procced\ngs to be in conformity to the provisions of the Grneral Code of 
Ohio relating to bond i,sues of this ki.nd. 

I am, therPfore, of the opinion, that bonds covering the above issue, when the 
same are prepared according to hond form submitted and the resolution providing 
for their issue, will, when properly rxerut£>d and dPlivered, eonstitute valid and sub
sisting obligations of said ~rhool district, to be paid in accordance with the terms thereof. 

1356. 

Y cry truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSCE OF BROWX COUXTY, $27,800.00. 

CoLnmt:s, Omo, July 18, l!llR. 

The Industrial Cwmtis~icu of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In Re:-Bonds of Brown county, Ohio, in the sum of $27,800.00, for 
the purpose of paying the respective shares of said county, and of the owners 
of benefited property assessed of the rost and expenses of improving inter
county highway Xo. 30, section K. 

I have carefully examined the transcript of the proceeding!'< of the board of cou,nty 
commissioners of Hrown county, Ohio, and of other officrrs relating to the above issue 
of bonds, and find said proceedings to be in co.nformity to the provisions of the General 
Code of Ohio relating to bond issues of this kind. 

I am, therefore, of the opinion that bonds covering the above issue, when pre
pared according to bond form submitted and properly signed and delivered, will con
stitute valid and subsisting obligations of said county, to be paid in accordance with 
the terms thereof. 

1357. 

Very truly yours, 
JoREPH McGHEE, 

Attorney-General. 

BOND ISSUE-WHEX COL"XCIL PASSES A RESOLL"TIOX OF NECES
SITY AND ORDIXANCE TO PROCEED WITH STREET IMPROVE
MENT AND ACCEPTS WAIVER OF PROPERTY OWXERS AGREEING 
TO ASSESSMENT OF COST OF GRADIXG ONLY, AND COUNCIL 
PROCEEDS ·w'ITHO"CT OTHER ACTIOX, VALIDITY OF BONDS 
DOUBT:FL"L. 
DISAPPROVAL OF BOXD IHRCE OF "'l<:STERYILLE, $4,540.00. 

Where the council of a muuicipality, hariug pa.~ud a re.~olution of nece.~sity, and 
an ordinance determining to r,rocel'd uitlt a ]Jaring improrunent, accepts a u·ai1•er bigned 
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by the ou·ners of all the abutting proj,uty agraing to the asses:,mud f.j the cox! nf grading 
only, and proceeds to make that part of the ·improt'UJtetd Oltd asses.~ the cost tltuerf 1rithout 
~~~ any u·ay am1:nding ot cl,m,giltf) t/.e resolution nf ''ecnsity mtd ord1'nance dctcrmim'ng 
to proceed u·ith the improrwwnt, thue is grare doubt as to the ralidity ~f the bonds 1'ssued 
in anticipation of the collection of the asseswl(ut. 

CoLL"~IBt:R, Omo, July 1il, 1918. 

Industrial Commission of 0/do, Colu111bus, Ohio. 
G EXTl,E~lEN :-

In He :-Bonds of the village of Westerville, Ohio, in the amount of 
:34,5!0.00, in anticipation of special assrSBments for the purpose of improving 
Glenwood drive in said villagr. 

I find mysdf unable to advise you that the procredings of the council of the village 
of "\Yesterville in the issuance of thr above drscribed bonds are lPjral. 

The transcript shows that proceedings were properly initiuted und cnriPcl through 
for the purpose of improving a strePt by grading, draining, setting curb and paving 
with vitrified block, and laying sewer and water conneetions thPrPin, and that the 
village mllnagl'r duly advPrtisPd for bids for this purposP; th:tt hi<ls wrrc rccrived 
and all of them rejected; that thereafter there w:.ts filed with the counr•il a waiver 
signed by all the ownrrs of property abutting upon the improvemrnt and to be assessed 
for the cost tll<'rcof, by which they 1mdertook to "waive all the improvements provided 
for in the legi:slation * '' " except the iiPJlron•ments by gradir.g the sume," 
and each of them undrrtook to "consrnt to the impronmrnts by gruding only, and to 
assessing the eosts of said grading against t hr proprrty ownrrs prr front foot, Jess 
two per cent. (27£), and the cost of the intrrsertions, and furthPr cons<>nt and agree 
that any time in the future thut the villug<' of '~'<'Hlervillr, throu11h its courcil (kerns· 
it nr<'PSR[!ry to further improve Glenwood drive, by drainin.'!;, p:winJ.(, eurhing, etc., 
that the st:id villu~e slwll havr the right to do so notwithst:!Tlding the spPc·ial nssc~s
mcnts hf'rPtofor<' m:H!<' by n•aHon of thP cost of gruclin[!;." ThPre11pon, \Yitbout uny 
furthrr lrgislution, council entertained and uc·cPpted a l•id for 1ht• gr:.:dinp; \Hlrk only, 
und, no a~>scs:m]('nt ordinance having ],ppn Jm·viously pu~~rd, adopt <'<I an ordinunce 
to levy spt•ciul as'ir;.;smcnts for the improv<·mrnt of the strPet in qupstion by ~rra<ling 
only. Aftt•r the adoption of this ordin:·w·e t hP orclin~·nc•p for till' issu·•nc·c of the bonds 
was duly passed. 

The waivPr may he rer-;:mlrcl a~ the prc·dicatP of proper action on the part of the 
council for procee<ling to the complt•t ion of the purt iul improvpmrnt then· in :•11recd 
to; but it seems to me thut. thP projectPd impron·n1ent could not be clcp~:rted from 
without at least amending the ordinance drtermining to JlfO(·ced with the improve
meut. "\Yheiher or not it is also nrces;;ary to amrnd the rPsolution of ncPP~sity is a 
dii'it>rent question, in::smuch us this me asurr is intendrd for the prot<'c·1 ion of the 
owners of the proprrty to be ussr~sctl, and their rights arr prolmbly forrclosrcl by the 
waiver which they have entered into. On tilE' other hand, howrwr, the rderemlum, 
by which the public rights are protrctrd, is availahlr un(lcr the general Hi atutrs which 
arc applicable to the village of Westerville (see 103 0. L. iiH, ~:·rtiun 1), anc! is H)lplicahlc 
only to the first of the scrirs of mcasw·es necessary to muke a publie imr•rovPment, 
i. c., to the rrsolntion of necessity. The effect of acting in aeronlaucc '"ith the "waivrr" 
is, of eourFe, to substitute an entirely difierrnt imJJrovrmPnt for ihr one originally 
contemplated, and on the whole it would srem that the point rPfPrrrcl to rl',JleC'ting 
the rdrrendum would nece~sitatc the rC'IJP"'aifc of thP rrHJlntinn of m·c·rssity ::s wrll 
as the umcnclrnrnt of t l:e orcl.in:mcc cletrrminilll!; to pro,.eecl with the imp;·oY('m<·nt. 

1\'c have it ,then, that on the public ~ide, ~o to ~>p·d:, tLc <Ot:nC"i! b_o~ r.ot f.O uded 
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as to makf' its pror-Peelin!!s immunr from attw·k ':JY hy a t::xpaye·r; on tl,!· ol IH'r band, 
so far as thP prin1tP ri~Lhts of thP owm·rs of abutting: rrnrcrty arP e·ow·£•rnPel, thPy 
would sPPm to be forpe·Jo,etl hy thP waiYPr whif'h IH:s h·f'Jl P!lt!·n·d into. 

Thf' qur . .;tion as to the· di'ec-t of this irrcp;ularity uy•on tlic \'ali£lity of t!JP honcb 
whieh are i"'UI'el in antie·ip:•tion of the a~'P'>'llll'llt is n·ry £tonLtfnl. On tIll' onP hand, 
it mig:ht br arg:urd that the W'~c·:;sments thcnN·lw,; c·oulelnot bp !'hallcngl'u beeau~e 
the propPrty mniPrs han~ \miwd their rights to o1Jj!'£·t; and that the lJO!Jils iFSlH·d 
in antie·ipat ion of t he·m l'rt' likc·'ll·isp not OJl!'n to ol.jel'tim1 for tl1!' :-:tniP rc•ason. On 
the ot h1•r huml. hmWYPr, :I~"e,:;mpnt bonds are ult imatdy t Le gl'Ill'rul obligation of 
the municip:llity, and if un~· juri:-ilil'tional step in thP pro('(•durc is lae·king or !h·fec-tive 
it wot~ld seem that the defect woUld be reflcded in the bondsthemsrh•cs. 

On t l1e 'II· hole•, while I urn not certain as to the exuet lrgal r! 5l<lt of the pPculiur 
proPedurP \Yhieh has hcPn followPd in this case as n•garcls the validity of the hom!~, 
my Yery lme·Prt:•inty prf'VPnts me from mh·i~in~ you thnt tllf' ~amP :;houltll:e purr·lm~etl, 

Yrry truly your~ • 
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.Jo~EPU :\l£'(i11EE1 

Altt.rllf!}-GI 111 rnl. 

COLL\TEIL\L IXI!EHIT.\XCE TAX-\YHEX TEHTATOH DEYISES .\LL HIS 
PHOI'EHTY TU .\ COHPORATIOX AXD BY AGHEE:\IEXT Hl'C'II COH
POIL\TIOX IH TO .\D:\IIXISTEH THE PHOPEHTY l'l'OX CEHT.\IX 
THnn:-:, THE <[l'EHTIOX OF WHETHEH OH XOT IXHEHIT.\XCE 
T.\X .\I'PLIEH TO '\YIIOLE ESTATE IH AX Ol'EX QCESTIOX. 

A tr.<latllf d11 i,,·td ul/ rf lu's jJ(Oj,£rly, bot/, nal at,d JHr.,ntwl, tv a eorpuralion a/,sa

lutely; but by ar;ruu1ud ·ll'ilh the ('(,fJ.aralion, t:retuled i11 urili11g r·mtll111Jif·raucrmsly 1rith 

the e:reculirm of the !•·ill, it 11'1/.~ .,ti],ulatcd tl.at the rro·roralion ·'"'"'ld adttliui.,flr f/,e ,,rop
£rly m1 l'f rluin trusts, II'! i1-!1 tt'u.,fs acnrdiug Ia tllf' r!urlt'iue J•rerailiug iu Ohio 11re 111-

fnrriblt· auuiwl //,e r urv ru'i1,n ,,o j11r as till"!! arc ll'gnl, a111i in co,,e r.f ifilqalify o ,.,,,slruc

ticc tru:<t .. ri , ,, in _r,,,.,,r tj fJ,e he,'rs a111l uc.rt tj /:it•. T!'/.1" /;t nrficiru·its tj ff,,· tr11.,1 tl.us 

crcoltd trt'r t.·eu, 1.t Jiff,rlf•,, u· in.,lilulit>/1,, u111lu 1/.1 illlltrilatrn· l11.r loll', I!ELD 
T/.al iu nlldllllfi/al/,,7t rf fall' tl:r br111jiriol illlttc·''·' llr11s arising iu fumr uf .'ln'h 

e:rcmpl l·"·so!ls 1111/.''t /c~tu· pos.,cd at/J,e dmth r,f the lr.<lofr,r tl~rouuh tie"''''- IIIIIIJI/ e·()r

poralion 11s o 1'0/lllllil; m iltl'l, 1111•1111/llru·i/y of llf•.,f, lid rnlit't IJullj:riol ond /rqol itrltrNt 

in 11/l 11,1' J•mjitff!/1'18(11} 11/rr/rr f/11 rl'i/1 ill /Jo~· ('lli'JIIoi'Ofill(l. Jl'f,lff,rr /fr· it•/tel•iffi/ICC fll.( 

applir·,, lo //1c ll'f,olr· ol1111· r.r 110t is'"' "I'"' 'J"'·'fillll /11 0/1;11 1111rl ,,f,uu/r!IH· nllfu/1,!1 !hi' 
r·ou,·t.~. 

CoLniHr,.., Omo, .July lS, l!IIS, 

Hox. CJ:o. C. Ycx HHliJI', l'nHe'lll;tfl Allro.t!'· ]'r;;,,,,,;lfr, 0/,,""· 

DJ:AH Sm:- I w·kwndl'elgl' rc•e·pipt of your !PttPr of rt•e·t·llt date• Pnl'lo,inp: :t ropy 
of the last will unc l t e·st ::nu·nt of lle·r:ry . \. En·rt"tt e•xe·e·ut e•el r ·ll X on·m he r 1, 1! llti, anti 
copy of u tr11st agrf'eme·I:t l:l'l\':t·t·n lli'Lry .\. Ewrl'tt am! Till• Clt·ve.Jaml Tm't ('om
puny of cvt•n date t!H'rt'\dt h. By 'llJlplt l!l!'Jtt::l letter you :11h·i,P t ],at Tl1c C'lc·wl:mtl 
Trust C'omp:•ny us ('Xt·e·ntor ll!ltlc·r tl!r· ,,,ill bus ofl'!'rt'<l tllf• s:!mt· for prolJ:ttP :tml ll:ts 
filed un :tpplic·ation in rq2.::rcl to fi:-.itf,!; tLI' l'ollatt·r:,J inl11·ritmwt• t:tx iu tl11• prolJ:ttl' 
court, to \\l1ie·h it lws attul'l.cclu c·oJ>Y of thf' tnt't u~n·c!Iii'Ilt. 

The upplication s11~1~r·sts :t f:wlinf.!; to till' d·:·n·t thtt e·c·rt:tiu ::111111iiic s e·n·:Jte·el, or 
uttempt!'cl to liP r·n:tte·cl, lry the· tnht :·:,!rt'!'ll:t·nt an• snlr.ic c·t to tl:c· e·ollatc·rul j,,],t ritam·e 
tax aml tlmt tl1e n·m:tilleh·r "f till' t·sta!P k!rull~· nstii>!f in Til!' Tm't ('oiJI]WI>Y under 
the '\\·ill is e·ith·r T:ot snL:fl·t to s:•irl 1:tX or I'XI'IIIJlt thc·n·from. :\ly opinion 011 till' 
quehtion tbts rai,Hl j, 11! 11'!''11 e1. 
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The will referred to disposes of the entire Pstate of the testator to The Cleveland 
Trust Company, which is appointed executor. ThPrc is in thP will itsPlf no qual
ification of the devise and bequest thus made. In so far as the testator was competent 
at the time of his death to transmit th.e legal and beneficial intPrest in the property 
covered by the will he has done so as far as the will is concerned. 

The trust agreement is lengthy, but I find myself under the necessity of abstract
ing its provisions. It is signed in the presence of two witnesses by Henry A. Everett 
and by The Cleveland Trust Company, by its president and vice-president. It wit
nesses that Henry A. Everett has "this day sold, assi!!;ned, transferred, conveyed, 
delivered and set over unto The Cleveland Tmst Company, of Cleveland, Ohio, as 
trustee, the property described in 'Schedule A' which, initialed by me, is hereto at
tached and made part hereof." 

I pause here to state that no copy of "Schedule A" is before me, and I can only 
assume from the correspondence in my possession and from the face of the remainder 
of the trust agreement itself that it includes all kinds of property-that is, real estate, 
tangible personal property, stocks and bonds and choses in aetion. 

The trust agreement goes on to say that the property thus referred to is to be 
"held, managed and controlled by The Cleveland Trust Company as trustee, upon 
the trusts and for the uses and purpos<'s hereinafter set forth." The trusts thus at
tempted to be declared are as follows: 

(1) To dispose of, invest and re-invest all the propPrty, subject to the 
power resnved to the trustor. 

(2) To determine whether accessions shall be treat<:'d as principal or 
income, and to employ a!!;ents and attornPys. 

(3) To borrow money durin!!; the life of the trustor upon his v.Titten 
approval and after his death at any time for the protection, improvement 
or preservation of the estate, with a lien upon the trust estate for such ad
vances, and with power to mortgage or pledge to secure the same." 

The foregoing, with others of similar character, constitute the special powers 
attempted to be reposed in the trustee by the trust af,!;rcement. · 

Continuing, the agreement proceeds to define the trust as followH: 
The trustee is to pay the entire net income derived from thP trust estate to the 

trustor during his life, together. with suf'h amounts from the principal as the trustee 
may deem proper and necessary for the trustor's maintenance, etc. 

During the life of the trustor the trustee is to secure his written approval, wherever 
practicable, to all sales or purchases of securities which it may propose to make. 

The trustor is to return for taxation any personal property held by the trustee 
duri.ng his life, and the trustor also reserves the right to exercise the voting privilege 
upon any stocks standing of record in his name, and the right to the use and enjoyment 
of all real estate conveyed to· the trustee undn the trust agreement, assuming the 
obligation to look after the payment of taxes and the maintenance of insurance thereon. 

The trustor reserves the right to revoke the settlement evidenced by the agree
ment so long as he i's competent to act in the matter. 

The trustor directs that 

"any and all property received by the Cleveland Trust Company under 
any will executed by me shall be held, managed, controlled and disposed of 
by it as trustee under the powers and for all the purposes set forth in this 
trust, unless the terms of the will otherwise specifically provide. The execution 
of this instrument by the Cleveland Trust Company shall constitute its agree
ment to administer all property so received by it in trust for such purposes." 
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ThP trust agn·t·mtut got·' oil to providP that :tft<·r till' tl•·ath ,,f tht· tn1'10r th<' 
trUhtt·c ~hull pay out oft hP tru't estutP t hP jtL~t and vali<l <!Pht~ oft !Jf' trustor or tlw 
tru"t e~iatP; that tll!' trnstPI' shall :Lllow thP trustor's wife, <luring h!'f lift•, the U>'P and 
enjoyment of all lwu"'•hol<l goods awl ot hPr tangihlP ehattd arti<·ks whil'!1 nmy be 
of usc or enjoyment iu or about :my plueps of rPsidPnc·e thP trustor may ],p or·cupying 
at the timP of his tlPath; upon tht• <h·ath of the wife all s11<'11 arti..It·~ tl1Pn un('()nsunu•rl 
are to !)(' <lividPd betm·en t hP trustor·,_ t\Yo <laughtc•f!<. 

From f},,· ml it,comr dcrind jm111 t/,1· runni11d< r of f},r· lnl.'l ulo/1 n tl11i1• ""'"'iti,.s 
are lo be paid to l ig/,/ 111111/ld Jil~"-'n/1., d11ti11fi t/.rir lire.'. 

The trw;tor then clirel'ts that thP net inc·omP <IPrh·pc[ from a r·Prtnin parr·el of real 
estate iu the eity of ClP\'Pland, or from the pro('(•pd.~ of HalP t llPrPof, shall be paid to 
his wife and daught<·rs, Hhare and sharP alike, an<l t he• "un·h·or of them, during t ht•ir 
lives and the life of the survivor; and that upon the death of thP Jw;t survivor of the 
three the parcel, or the procl'ccL~ of sale and reinvcstnH·nt if ~old, shull lJProme part 
of the resicluary trust Pstate; that the net inromc <lPrived from the resicluc· of the trust 
estate not othPrwiRc di~poscd of Hhall be paid to the truHtor's wifP during hPr lifP, and 
upon hPr death to thl' daughtPrs, in Njllal ~hares, durinp; thPir lives, with power in 
the trustPc to allow to the wife or daughters further amo11nts from thP principal if 
necessary for their maintenance, etl'. {'pon the death of PithPr of the daughters 
leaving i~suc surviving, thP daughter's share is to be paid to her issuP for the period 
of twenty-one years after the death of thr~ lnst sun·ivor of the thrPP. .\ftPT the death 
of the last ~urvivor and lwr issue the net income from the Pstate is to be annually ex
pended or appropriated, perpetually, until the principal may have been diHbursed 
for the purposes of the Cleveland Foundation, which is designated as a community 
charitaBle trust; a certain tract oj. real ebiatc in Lake f'Ounty is to be used "in 0:1ring 
for and aiding in the cure of consumptives;" a certain other tract of real estate in the 
same cou 1ty is t, be used "for the purpose 'f caring for persons afflicted with c .ncer." 
There is a further provision which attempts to create a spendthrift trust with respect 
to the interests of any of the individual beneficiaries. 

Of course, the trust agreement was ineffectual to create a perfect trust as of the 
date of its execution, unless such acts as would be necessary to vest legal title in th11 
various parts of the property to which it relates we;e done at the time. 

The principle is well established that equity will not :rid a volunteer, and that a 
gift which is imperfectly made will not be perfected in chancery. 

Flanders v. Blandy, 45 0. H. lOH; 
Worthington v. Hcdkey, So 0. S. 1~S. 

Clearly as to the lnn(L~ il!volvcd no pprfect trust could have hePn !'reatPd without 
conveyancPs, and ~ueh information as I have docs not disclose that Henry A. Everett 
ever conveyed any of his lan<L~ by deed to the Cleveland Trust Company. As to the 
personal property and l'hosPs in action more would he required, I think, than the mere 
trust agreement to amount to RU!'h delivery to the trustee as to eonstitutc an effectual 
gift. It is true that there is a eonsiderution for the trustee's agreement in that the 
trust is an ar:tive one; and that the truAtcc has an interest in it arising from the compen
sation which it is to r!'ePivc (consisting of five per cent. commi.~sion), hut the expressly 
reserved power of revocation in the trustor establishes, I think, the fact that the trustor 
did not part irrevocably with the henefi!'ial intereAt in any personal property which 
he had during his life time. See "'orthington v. Redkey, supra, which seems to cover 
this feature of the case completely. In that ca~c Davis, C .. J., quoted from \\'add 
v. Hazelton d a!., I:H X. Y., 215, ~19, as follows: 

"The ads must be of that character which will admit of no other in
terpretation than that Huch legal rights as the settlor retains are held by him 
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as trustee for the donee; thr settlor must either trunsfrr the property to a 
trustee or dedvre that he hold.~ it himself in trust. An intrntion to giw, 
evidenced by a writing, may be most satisfactorily established, and yet the 
intended gift may fail because no delivery is prowd. And whrre an inten
tion to give absolutely is evidenced by a writing, which fails because of its non
delivery, the court will not and cannot give effect to an intendrd absolute gift 
by construing it to he a declaration of trust and valid, therefore, without 
delivery." 

In that case also there was the resrrvation of thr right to rPvokP. Davis, C. J. 
says of that: 

"It reflects a strong light on the question whether he ever did intend 
to finally and forever abandon all control over the fund during his life." 

The question in the present case being as to what, if any, beneficial interest the 
testator's wife ~nd daughters, and the charitable rnterprises which he had in mind 
acquired by virtue of the trust agreement itself without the will, I am forced to the 
conPinHion that in the ahsenPP of a Hhowing of facts to the pffel't that Henry A. Everett 
so acted as to put the legal title of all the property mentioned in "Hchedule A'' in the 
hands of the Cleveland Trust Company prior to his death no sueh be1wficial interest 
existed. 

Of course, if the beneficial interests of these prrsons and institutions actually 
did exist prior to thr cleath of the tPstator, they would have to be predicated upon 
the existence of legul title in Henry A. Everett, c•ouplrd with a d('Pinmtion of trust 
on his part, and the trust agreement does not amount to such a deelaralion of trust 
or upon IPgnl conveyances or deliverirs suffieirnt to pass legal title to the Cleveland 
Trust Company as truRtee, in whieh event the will would not operate at all as to the 
property mentioned in "Ec·hedule A," both the legt>J title and thr benrfieial interest 
having passecl from Henry .\. Everett ut tlw date of his death. In sueh PVPnt the 
solution of the question as to inheritaner taxrs wouhl he easy so far ns the proprrty 
mentionecl in "s:·hpclule .\" is <"On!'l'rnecl, for su!'h propPrty wonhl have to l·r eon
sidrred ns n•st ing henpfieially in direc·t lwirs or exemptf'<l inst itut im•s, C'it lu·r by a 
tr:ms·>etion completC'ly in fa cims or "by <lel'd, [.!:nwt, ~.'IC' or f!ift ma:le or intended 
to take efiet't in pos~ession or C'njoynwnt ttftf'r tlw clP:tth of thP gr:mtor," and in PithPr 
view the tax would not l,e e·>llc•:·tii>IP :>s to this part of tlw rstate. 

But for the reasons already stated I find myself oHigPd to nssUIIJl', ''it bout other 
evidence than that which is hc·fore rnr, that no vditl, eompl<'tP and di'Pdunl trust 
was crPate<l even in the property mentioned in "s<"hC'dulr .\"by any net of the te;;tator 
during his lifetirnf', the mrre execution of the tru~t agreement not hrinp; < ffiraC'ious 
to C'r<•ate sueh a trust. Tl!i.~ assumption IH'CCF~nrily lrawR l:oth the !Pgal titlE' and 
the beneficial interest in all the proprrty rn<ntionnl in "~chedule A" in Hrnry A. 
En·rett, at ll·:>st up until the instant of his drath. 

This lPp;al title and thi~ henrfi<"ial intrrest wl're thC'n subjer·t to testamrntary 
disposition by Henry A. Ewreit, fO that if he bad "illrd all of the proprrt y to any 
othrr prrson or corporation than the Cleveland Trnt C'cmp::ny such <;Pvisre and 
legatee would have takrn an abfolutr und llii(jUa!if((l intnn-t therein. 

But the testator ~aw fit to allow thP will which hr !~ad rrac'p rontrrrrorancouFly 
with the execution of the trust agrrrmrnt to Fta!l(ltmtil hiF r1eath, and thr question 
now arifrs aR to the oprration and ef:eet of tl:e '"ill and the trust agre('mrnt considered 
together. It is dear tl;at they <'o rot comtitutr u ~iqrlr tn-tt.n<ntmy art, frr ~o to 
hold would work a viola' ion of tlw ~tatute c,£ "·ilk J:ow< vcr, it hrR lihY::sr l:rcome 
ultimatPly settled by authority that a <l<'Yifr•e or lqwt<·e t::kinf! Ly "·illt•Hcrr cireum-



.\TTORXEY -lii:XER.\1 .. mn 

stanee~ lik<' tlll''f' will Hot h· ]lf'D!littt·cl in t•quity to t·JJjr•y tl.r· 1 'J:<·ft·i:d i1:tr·rr-t l!t 
the prr,prrty pa"ii•I-' to Lim 1 •Y the \\·ill. 

\Yindc·r v. ~<'hoky, ~;) 0. ~ .. 201. 

It i~ hPlii'YPtl that tlll' C'UH' ju'i l'itctl fully drtl'nuir:c.- ft•r (J!Jio tl•t· qw .•tinn now 
imnwcliatPly unt!t r t•oJJ,.idna.tiem. I, tht·rl'forP, quote• e~.piollsly from t l1P syllalms 
and j}](' 0]'-illiOTl (If j]J(' e'O\ift tlllrl'ill, 

ThP follcm ill!-' :.n• CJllOtll1 im:s from t h· syllabus: 

"1. "'la·n• a 1t·stator is incluc·pe[ to makt• an tl]l]l:lfCntly ul.solutc lq;aey, 
hy a promi>'P, exprc's or impliet l, on t l :e part of the kg-at ce t lmt l1e ''ill 1 r:1" •fer 
the l•·gae·y to unothtr, although no P'>lJrr>'s trust iH e·rPatPd. :•nd :J!thouf!h the 
lef!atPc :tt thP tin.e of thP promit'e intPnclt•d no fraucl, a court of Pquity nay 
int c•rfprc to prPYPI.t a \\TOnJ-(, :mel elC'l'lurc t Ll' lPgatcP a tnu.tpc· r :r "'"!rfirio for the 
protPrticn of thl' tt•,tutnr',.; iJ.tpnelPel hndirimy. 

:!. .\ t-rust in an altsolutP h-gae·~· may he Pst:thlishcel Ly parol t•virlt·m·P, 
anel thP c•OJJtPmpor:llll'OllR elt•clarutim1H of the tPstutor, and suhscquPnt ell'e·la
rut iom; of the lq~att•P, t lwt t hf' ht•e1m·s1 ""ns maclC' for t !Jc• bt•ne £t e,f a third 
person upon t hP pronJi,t• of t lH' kll:'tf'P to hold it in tnJ~t, arc at!u,i~,il ,Jp for 
t hut pur]:n~C'." 

The following; iH quot!'t! from till' opinion pPr i'umn:erR, C. J. (pni(P 2l.il: 

"Couml'l for ddcnclaut ~ay that t lwn• is uo n•portccl e·a~c in Ohio, in 
''"hiel1 n I rust has he!'!l t·ngrufted ou a ''"ill by parol, ancl eol!ten<lt hat u hene
fiei:•.ry unrl.1-r n will can he ekC'!:m•d. u trustPP •·.r uwhji1 in only whe·n t hP fpst
ator W:!s influem·e<l hy the• lPgatP<''s aetna! intPntionnl fnarrl. 

l'mtH'roy on e1:uity, HC'<1ion 10.)4, is e·i•cel 11~ fcllm·.-~: 'There• lin' u ft•\1 
ea~t·s \l·hich ,.;c•rm to lwlel that a tnr,t \'.ill :.:ri,.c un1kr tlw~e e·in·ur.:sttJJIC•es 
from a lill'rt' vcrktl J:r01lii,c of thl' <ll'vist·e or )Pgatcc to holt! th<· rrc.pcrty 
fort hP 1 '"n"f.t of :mot l:cr pn.-on. TLis posiTion is P!C'arly OJlJ10'e·e1. to ~l'ttlc<l 

principle•. The only ground upon \lhi,·lt -uc·h :1 tru.,t c:m IJl' n->tt•el, uml is 
rest eel I 1y t ht• on•n1·hC'lmin~ 'n·i~rht of mr: hority, is :"'t1w l intPntiond fr:mel.' 

In a note• to this sct·tion, in the H't'oml ctlition of tlwt 'York, it is said, 
'.\ mnjority of the reTt·ut elc!'isiOJIH elo not in"i't on :•n uC'tuvl franclulc-nt in
ten-: ion on thP pnrt of thf' !t•g;atPC' or cli'YiRPl' as nce•e·"ary to tl.e nPutinn of a 
tru-t of t l:i~ nat urc.' 

It i~ e·m:c·Pclt•tl tl:::t in •·:,,.t·• of :u·t1wl iHtPntimJ:.cl fraucl Pt 1uity \\'ill rniH· 
a trwl, )IC:t1Yiii"'::I.t 1ing tLc ,.~:ttutt· of frauds or ti.P statute: of \\'ilk In 
equity '"hat diii't·re•IJC'l' e·:m tlJt•n• ].p \\l:t•t!H·r tl•e fruuelu!t•nt intention f'Xi,tccl 
at tiH•tinlC' tiH· tP.,tutor t!C'1C'cl or not until it \\'as tinll' for ,liP dt·liH·e•to ar·t? 
In f'itl:n <'!'''' tiiC' te•,l:.te.r :u·te·elupm1 tltC' f:,i•·h th::t til!' cle·,:i.'C·e· \l'ould ke·t·pltis 
prorJJi:-t·; tl,e· n -1.lt c:flti- n·fn•al or f:,ill.J-t' 1o t!o "' i·; tlll' ,:,Jtll' iu t·illll'r e·uH· :mel 
l'C[U:dly fr:!lltl:Jt•Jlt. 

Tbt· nth• i' fentndt·d on the Jlliiii'iplt• tl:::t tla• le·gat·y \nmld J:ot L:,yt· LC'e'l! 
1-!i\'e ll milt,, 1 h· promi•t• lt:"l Lt I'll m:tc!e·, ttT,rl, l!C IIC't·, tl.t· ]:t·r-
'on prrnlli,ing i- l.enwtl ill 1 q1:i1~·to kc-q> it,th to viol:~tt• it \l'f>lllcll.t· fr:,nel. 
* Tl.t· ttl:•t ''"'·' Ji<•1 :•t·l clin·t·1ly l'JHl!l till' will ],y modifying 1111' gllt, 
for till' 1:,,1· n·ei'.i1t• \\·i!J, 1o lH· \\Led!~- in \ITitiEg-, l.111 it :w.s 1q·r,n tlH· ~.tift 

it"·lf l!S it rt•:wht• tLt• Jl""''"iC:TI of tl e· ltt<::tc-e·, e.r ''' •Ooll:- I •· i- er,ti.ltel 
to rc·t·e·ive· it. Th•tl:t·ory j, th::t tl:e· \1ill !.:.- rn!l t·f."tr·t l.y J:·--1I:g !!Ilt•l,o
Lrtl' lt'Jl''''Y 1,1 I.e lt·g:ttt•t, :,,,.ltL:t11h·n e·qltit:.-. ill emit r 10 cldt·:'t fr:l\tt!, mist·s 
atrn-t in f:"''re,ftLo-t•iJ,teJ.clultolJI'lt·Ltfi1td Ly tl.t· 1<•1::te.r liLel e·c.nt-
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pels the legatee, as a tn1stee ex maleficio, to turn over the gift to them. The 
law, not the will, fastens the trust upon the fund by requiring the le!!;atee to act 
in accordance with the instructions of the testator and his own promise. 
Xeither the statute of frauds nor the statute of wills appliPs, because the 
wiJJ takes effect as written and proved, but to promote justice and prevent 
"\\Tong the courts compel the legatee to dispo:;;e of his gift in accordance with 
equity and good conscience. * * * 

It is next contended that the action was barred by the six years' statute 
of limitations. The six years' statute bars an action upon a contract not 
in writing, either express or implied. This is not an action upon a contract. 
It is an action for relief on the ground of fraud. Such actions are barred within 
four years, but it is ell:pressly provided that the ..:a us~:: of action in such caRe shall 
not be deemed to have accrued until the discovery of the fraud, * * * " 

The only difference between the facts involved in Winder v. Scholey, supra, and 
those now under consideration, lies in the fact that the agreement in the case cited was 
that the legatee would turn over the legacy to a lodge, while in the present case the 
promise is that the Trust Company will administer an active trust. In other words, 
if both had been express trusts in the full sense of the word, one of them would have 
been a mere dry trust and the other an active trust. This differe~re in facts raises the 
question as to whether a difference in principle is here involved. It might be argued 
that an active trust of this kind could not be engrafted upon a will in the way in which 
the dry trust involved in Winder v. Scholey, supra, was raised and enforced; on the 
other hand, it might be argued that the designation of the dry trust as one arising 
ex maleficio could not be made where the agreement was of such character as to give 
rise to an active trust. 

The point is doubtful, but I am of the opinion that though the case is somewhat 
anomalous the principles of Winder v. Scholey apply to the facts now under considera
tion in their entirety. That is to say, we have here not an express but a construc
tive trust bottomed upon the rule :lgainst unjust enrichment, and the case ill not altered 
by the fact that the constructive trust involves the performance of active duties. 
The Cleveland Trust Company gets the fuJI legal and beneficial interest so far as the 
will is concerned, but it will not be permitted to enjoy the beneficial interest. That 
this is the case is apparent from the discussion in Perry on trusts, sixth edition, section 
181, note (a), page 289. In his text as ori~~;inally prepared the learned author of this 
work had used ·the following langu!llge: 

"There must be some actual fraud in procuring a deed or devise to one's 
self; the mere breach of a promise to convey is not enough." 

In the sixth edition, however, Mr. Howes, the editor thereof, used the fol!owing 
language embodied in the note above cited: 

"Recent decisions show a conflict of authority upon this point. In 
many cases it has been held that it is necessary to show a fraudulent inten
tion at the time the promise was made. * * * (Citing cases from Ala
bama, Georgia, Indiana, Iowa, Kansas, Minnesota, Xew Jersey and Pennsyl
vania). 

The weight of authority, however, is to the effect that it is unnecessary 
to show any actual fraudulent intent at the time the promi<e is made,or at the 
time the title vests .in the alleged trustee, if the promise was the main in
ducement of the transfer to.him * * *. Some of the decisions are bAAed 
upon the theory that fraud at the time of making the promise will be inferred 
from failure to perform it subsequently. (Citing cafes.) But n:ost of the 
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ewrs go to t hr extent of holdinf,!; t hut th£' fraud lit·s in failure to l'ttrry· out 
the parol :l!::fCPmrut nmde untl1·r sueh f•ircurustunel''· I'Yf'n if tltf' ugrc£·ntPnt 
was madr with an honr•st intmtion of pcrfomJUJf!; it:· (Citinp; nunJProu' 
<':I'£''. This is the ('la's in '"hic·h 'Winder v. i"£•hoh•y, 'llpra, hdong~.) 

093 

It has hel'n suggested t hut in view of the prevailinf,!; .\rul'riean doctrine re~ecting 
the enforeement of the RtatutPs of Frauds and of Wills, u parol tru~t lil'e the one under 
conHidrration should be held void, with the result of ruisiiJf!; u <'Oil!ltructive trust for 
the heir~ of the settlor as wlwn testanwntury trusts fail for othn r£'a~ons. and that 
"the cll'rision of the courts (in cusPs like \\'inder v. ScholPy) may be viewed as a specific 
enforcl'mPnt of the agreement, with the biatutory objection onreome by the strong 
!'quituble consideration that, as the te>.iutor is dead, in no oth!'r way could hi,; wish 
to do i'Oillf'thing for C (the beneficiary) ever be carried out.'' (20 Harvard Law Re
view, 403.) 

A sl'arching analysis of this sugj!;estion ~hows that th!' transaction amounts to a 
conbiructive trust (the right to specific performance) to hold upon an expreFs trust; 
that is to say, the agreement the specific performance of which is l'nforced is an agree
ment to adminbtPr as upon trusts. There is ·no direct exprei's trust, hut there is a 
trust agreement, a contract to declare and administer an Pxprcss trm;t. The work
ing out of the rule thus really involves two stPps, thoup;h thP re~ult is thl' same as if 
:m exprl'~s trust had been created in the first place. 

Putting it in another way: The Cleveland Trust Company in the case under 
consideration was not made the trustee of an pxprcss trust by any act of Henry A. 
Everett, but by agreement with Henry A. Everett it promised to hold such property 
as Henry A. Everett should give to it absolutely upon certain trusts. This was in 
contemplation of law an agreement to declare and administer a trust and enforcible 
against the Cleveland Trust Company in the teeth of the statute of wills in order to 
prevent fraud. The maxim that equity will not aid a volunteer by completing an 
imperfect gift does not operate because the trust agrPement is a perfect declaration 
in trust on the part of the Cleveland Trust Company and operates upon the beneficial 
interest passing to the Cleveland Trust Company undPr the will as soon us that interest 
is received. 

To discern in the process by which the result is reached the two distinct steps 
which have been pointed out avoids much of the difficulty that POurts and commenta
tors have encountered in dealing with the subject. 

Thus in a note to the case of McDowell v. McDou·ell, 141 Iowa, 286, reported in 
31 L. R. A. n. s. 177, the editor, distinguishing cases like Winder v. Scholey from cas!'s 
in which a decedPnt is dissuaded from making a will prior to his death on the promise 
that his heirs at law will carry out his wishes, says: 

"In the one (the latter) case the fraud lies at the root of the transaction, 
and the trust springing from the fraud by which the title was obtained is 
purely constructive, while in the other case the trust is based upon the promise 
itself, rathPr than upon its breach, and so is expre~s rather than conRtructive." 

But Iuter on in a note to Winder v. Scholey, wherein a trlL"t of the second class 
was held to be constructive, he says: (33 L. R. A. n. s. 996.) 

"Hinre in the class of cases herein under di~cussion the elPment of per
!'Onal fraud is wanting, its very existence being often expressly negatived Ly the 
continued willingness of the promisor to carry out decedent's wi~hes into 
execution, ·the only fraud which can justify the interposition of equity is the 
~o-culled 'constructive fraud' upon the decedent, which u·ould be occasioned 
by a failure to execute his wiBheR. The question ~iutPd is therefore merely a 

*3~ -Yol. I-A. G. 
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concrete aopePt of the general question whether construetive fraud, as well 
as actual and intentional fraud, is sufficient to raise a trust e.r maleficio. ~ * 

From whl'.t may he termed the technical point of view, the d· ctrine thll.t :1 

trust ex maleficio may be erected upon the anticipated breach of a parol promise 
to devote property received from the promisee to certain purposes is open to the 
serious objection that, by the simple expedient of giving it another name, it 
gives effect to a trust created by parol, and thus evades the express provision 
of * * * the statute of wills with respect to the formalities necessal}' to 
a valid testamentary disposition, unduly extending the judge-made exception 
which obtains where property has been acquired by actual fraud. * * * 

On the other hand, looking at the matter from a practical viewpoint, 
with the idea of doing justice to the parties, * * * and bearing in mind 
that the essential purpose of the statutes of frauds and wills is to interpose 
a safeguard against fictitious claims by requiring a satisfactory form of proof, 
the objections which stand in the way of the enforcement of a parol under
taking to hold property for the benefit of a third person, though unaccom
panied by actual fraud, seem to be satisfactorily overcome by the court's 
insistence on clear and convincing proof of such undertaking. * * * 

It would seem, therefore, as though the courts which are willing to ac
cept this doctrine might as well abandon the pretense that they are enfore
ing a trust ex maleficio, and instead announce that the statute of frauds will 
not in all cases preclude the enforcement of a parol trust, * * "· Such 
a course would do away with the difficulty of observing the tenuous boundary 
between the rule that the mere breach of a prom~~e to hold property in trust 
is, in the absence of fraud in procuring the transfer, insufficient to raise a 
trust ex maleficio, and the doctrine that the constructive fraud upon the 
promisee in event of nonperformance of a promise in reliance upon which 
property is transferred will warrant a court of equity in constructing such 
a trust." 

It is submitted that this argument is unsound, and that t hP dPsignat ion of such 
trusts as the one involved in the case under consideration as primarily constructive 
is no mere pretense gotten up to evade the statute of wills, but an accurate deseription 
of the real situation. 

But however this may be, Winder v. Scholey certainly treats such trusts as con
structive in the first instance, and it would seem that in the absence of further adjudica
tions in Ohio this question is, for this state at lea:-;t, foreclosed. 

For the purposes of the question at hand the debate as to whether the trust which 
is to be enforced against the Cleveland Trust Company is constructive or express 
may be ignored and the trust may be classified on another principle. That is to say, 
we may think of trusts, whether express, resulting or constructive, as classified with 
respect to the identity of the person whose acts give rise to them. In this view all 
trusts fall into two classes: 

First: Those in which the trust arises because of the act or promise of the person 
who will be held as trustee; and 

Second: Those in which the trust arises because of the directions of one other 
than the person upon whom the trans!¢tion ultimately casts the obligations of a trustee. 

All constructive trusts belong in the first class. Most express trusts fall iJn the 
second class, but where there is a valid and complete declaration of trust, though the 
trust is express, it falls in the first class. In the early paragraphs of this opinion I 
have described Henry A. Everett as the trustor. On more careful analysis it has 
developed that he was not the creator of this trust. He did not create a trust by 
signing the trust agreement, for reasons which have been pointed out. He did not 
create a trust by leaving his will, because the will gave both the equitable and the 
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lP!!;:Jl title to the ClevPl:mrl Trust Company. ThP f'IevP!nnd Trust Company is. 
nevert hrk•~, to hP hPirl ::s trn•trP. For wh:..t n·aHm? Obviously hP!'UUH' of its 
promise to curry out Ew•rett'~; dircetions. Tla·H· 1lirr•ctions and this pn,H,i~e eoll
Perned themsPlves with the dispo~ition of the equitable u.~e in the propPrty, the !Pgal 
title of whi1·h is, without dispute, in the CIPvd:md Trust Comp:my. It must m·ees
sarily follow that hpforp these clircctiorJs and this promisP eould have an)ihing upon 
which to operatP the equitable use must have vested in !'Oiltemplution of law in the 
Clpvelnnd Trust Company. This point is eupublc of rlPmonstrntion to a rnnt!Jernatieal 
pertniuty. I have alr('Udy mentiom·rl the c·onl'cquPm'I'S of n su!Jsl'quent revocation 
of thP will of HPnry .\. Ewrctt, and the exeeution of a eorlicil or another will by him 
vesting legal title in some pPrson other than the Cleveland Trust Company. Suppose, 
however, that instead of vesting legal title in another the testator had executed a 
codicil or anothpr will revokir:g the former will and vesting legal title in the Cleveland 
Trust Comp_any upon trusts other than those declared in the trust agreement, and 
had then died. There can be no question but that under such circumstances the 
trust agreement would have yielded to the subsequent will, und the Cleveland Trust 
Company, though vested by such subsequf'nt will with just as full legal title as it has 
under the will which E\·erett actually left, would~ve been subject to the trust obliga
tions declared by the second will and would have been relieved of the obligations set 
forth in the trm;t agreement. ·why would this be so? Obviously brcau~c the trust 
agreement would have had nothing on which to operate. 

Suppose, also, that hetwePn thP riate of the execution of the trust agreement and 
the death of HPnry A. Everett, leaving the will which he did leave, the Cleveland Trust 
Company had dissolved as a corporation and had passed out of existence. There 
would thPn have hPen an intestacy n.s to the legal title. Would, then, the heirs at 
law mid next of kin have held the legal title to the property passing to them by the 
statutes of descent and distribution as trustees for the uses mentioned in the trust 
agreement? I think not. If the trust had been of the second class, above referred 
to, it would have been enforced against such heirs and next of kin on the principle 
that equity will not let a trust fail because of the lack of a trustee, but the trust is one 
which can he Pnforced only against the Cleveland Trust Company by virtue of its 
agreement to deal with what it might recPive 1mder the will. 

In short, the Cleveland Trust Company's promise is the foundation of the enforci
bility of the trust in question. All the cases say so and they are. in my opinion, right. 
So that it makes no differenep whether we call the trust a constructive one or an ex
press one, as the act or the declaration, whichever it be that creatPs it, is that of the 
Cleveland Trust Company, the person held as trustee, and not that of Henry A. Everett, 
the third person, nor that of the beneficiaries. 

Now in order that a trust of the first wass, in which the one under consideration 
falls, may arise it is absolutely neceE'sary that the actor or the declarant shall at the 
time he commits his act or makes his declaration, or at such subsequent time as he may 
aoquire the legal title, have the beneficial interest. His agreement relates to that 
beneficial interest, and it can have nothing on which to operate unless such interest 
is in him. The Cleveland Trust Company's promise is to deal with the use in certain 
ways. Before that promise can have uny legal effect the Cleveland Trust Company 
must have that use in itself. 

It would have been very different if Everett had made a will declaring these trusts. 
In that event he would have di~posed by his testamentary act of the legal estates 
and the beneficial uses to different people, and the disponees of the beneficial uses 
could have enforced them not only against the Cleveland Trust Company as holder 
of the legul title, but abo again.~t the heirs at law and next of kin of Henry A. Everett, 
should the Cleveland Trust Company because of dissolution or otherwise have failed 
to take the legal title. In that event the beneficial uses would have been directly 
disposed of by IJpnry A. Everett and the court would have been enforcing his dis-
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position; as it is, the beneficial uses are declared by the promise of the C'lC'veland Trust 
Company. 

The situa_tion then is that the Cleveland Trust Company was at least the necessary 
conduit of the equitable interest in the property of the late Henry A. Everett. That· 
is to say, this beneficial interest could not vest in the intended beneficiaries of the 
decedent without passing through the Cleveland Trust Company. It did not pass 
directly from Henry A. Everett to these beneficiaries, 3.'3 it would hav'e done if he had 
created the trust by will. 

In this state of affairs what is the application of the inheritance tax law? The 
statute which is to be applied provides as follows: 

"Section 5331. All property * * *, and any interests therein, 
* * * which pass by will or by the intestate laws of this state, * * * 
to a person in trust, or otherwise, other than to or for the use of the father, 
mother, husband, wife, lineal descendant or adopted child, shall be liable to 
a tax * * *" 

(It will not be necessary to quote the provisions of succeeding sections 
which make exemptions in favor of certain public and charitable institutions.) 

If the foregoing analysis is correct the property in quebiion pa~sed by will to the 
Cleveland Trust Company, and so far as that vesting was concerned it did .not pass 
for the use of any one excepting the Cleveland Trust Company. However, the use 
of this property immediately vested in exempt persons (with the exception of the 
beneficiaries of the annuities), so that for no appreciable period of time did the Cleve
land Trust Company hold both the legal title and beneficial interest to the property. 
in question. 

A technical view will justify the imposition of the inheritance tax upon th<' entire 
property. Such a view was taken by the court of appeals of New York in In re Edson, 
159 N. Y. 568, affirming 38 N. Y. App. Dec., 19, 56 N. Y. Supp. 409. In that case 
the testator, moved by what was apparently the same motive as actuated Henry A. 
Everett, disposed of a certain property to a friend upon a secr<'t trust to convey or 
make over the same to a charitable institution in attempted avoidance of the mortmain 
statutes of New York, prohibiting testamentary gifts to such institutions save under 
certain circmnstances. The court. held that the secret trust was void; that the testa
mentary donee would not be permitted to retain the beneficial interest which passed 
to him by the will, but that a constructive ,trust arose in favor of the heirs or next of 
kin of the decedent who were direct relatives and whQS<' interest thcrdore, if arising 
under the will, would not be subject to the collateral inheritance tax. The court held 
th~t so far as the will was concerned the entire beneficial interest passed to the devisee 
and legatee, and that the whole estate so passing was subject to the collateral inherit
ance tax. 

A contrary result was reached by the supreme court of Illinois in the case of People 
v. Schai?fer, 266 Ill. 334. An attempt was made in that case to distinguish the New 
York case, but the grounds of distinction relied upon are not wholly satisfactory. 
To my mind the two cases can not be reconciled, althou~h in the Illinois case the secret 
or parol trust was, like that in favor of the wife and daughters, and the issue of the 
latter, in the case under consideration, not illegal, so that the trust which arose existed 
in favor of the beneficiaries actually intended by the testator. 

I quote the following from the opinion in People v. Schaefer: 

"Only the beneficial interest passing from the decedent to the heir or 
legatee, and vesting at the time of the death, is taxable. (Citing cases.) 
A beneficial interest, when considered as a designation of the character of an 
estate, is such an interest as a devisee takes solely for his own use or benefit, 
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and not as a m1·n· J,oldPr of thP titlP for tl1£' usP of :motl,t·r. •CitinJ[ !'D5f''· 

ThP propPrty hPrf' in qw·,tion ~ wa' imJ•n·,~ed witb a trust 
at the time of th£' death of thP tp.;t:Jtor and at thP PxaC'! uwnu·ut of time the 
proJa•rty pa,5rd to t hP rr•;.JIPC"tin· rlonr·rs, and t brn·for£', in I ot h ir:st aw·1·s, 
the r£"~p£"etive don£'£'~ only n·r·r·in·d the lq:ml title·, th1• Lrndi•·ial intf'rest 
pasEing nt onc•e to othr·r pPrson~, as prm·iflcd for in the• mf'mnr:mdum. It 
is true that all propc·rty, wlwt h•·r n·::l or pc·r;.onnl, must pass ut tIll' nwm£"nt 
of the dPnth of the mnH'r, hut the laws nwlcr wbic·h it passps aml vests in
elude alll:fws of the ;.tate wl1ic·h p:ovc·rn not only as to tlw n•stir1g of thP lqral 
hut the hcnefir·ial title as \\'1·11. and inc·lude all rillrs of law in fon·e in this state. 
(Citing £'aSCS.) 

* · * * It has n·peaieclly hf'rn held that tbe ll'gislutiw int(•ntion umkr 
this law was that a person ~hou!tl Le taxed only upon thf' hcr.efir·iul intcrl'~i 
that he received; that it was not a tax upon the estate, hut upon the right 
to re<·l'ive the hl'nefieiul interest of a portion of the est at£". * * * To hold 
* * * that the int£"r£"st left und£"r the will * * * should pay an in
h('ritnnre tax, would be to hold thnt the p('rson reeeiving the kg;al title, only, 
to property should be required to pay the inheribnec tax on 1 he title so rce('ivcd, 
notwithstanrlir.g he received no IJ!'n£"fieiul int£"n·st therein. This is con
trary not only to the lett£"r hut to the spirit of the statute and all of our former 
der·isions construing it. * * *" 

It will be observed that this T('asoning ip;nor£"s the fuet that the beneficial in
ter£"sts nec•pss::rily must vest, though but for a momPnt of time, in the promisor in 
ordPr that his promise to deal with them may be enforcible agn,inst him. The decision 
looks to the r£"sult of the pror('s~, but shuts its ('Y('S tot he st£"ps by which it is worked 
out. 

The answer to the question which you RUbmit depend;;, as I sec it, upon which 
line of reasoning the courts of this state will ultimately adopt. l\Iuch is to be said 
in favor of the Illinois rule, which ignor£"s tcchnicalitiPs and gives effect to the substance 
of things. On the other hand, sometlliJJg is to he said in favor of the Xew York rulr, 
inasmurh as to the extent that the teRtntor's wiBhrs ·were k~~,a!lJC could have Pxprr~s('d 
them in sueh a way as to avoid the imposition of the inheritance tnx hud he so dP
sired; but having chosen an irr('gular method of disposing of his prop£"rty the benr
fidarics of his bounty ought not to eompluin because of the imposition of the iuheritancP 
tax when the courts go as fnr as th('y do to sustain th£"ir inter£"st in the teeth of the 
statute of wills. 

As I see it, the Xew York rule is teehnieally eorreet. Brief as is the inbiant of 
time in which the beneficial intPrPst must have vested in the Cleveland Trubi Com
pany in order to give op('ration and pffrd to the promise of that company to deal with 
it, the right of the state to inheritance taxes attaches; for the thing taxed, as the su
preme court of Illinois eorrectly holds, the holding being equally applicable to the Ohio 
statute, is the right to r£"rPive the propl'rty whieh vestH by the wilL ln the case at 
hand this right was exrreiscd both as to the legal title and aH to the bpm•ficial int£"rest 
by the Clevelu.nd Trust Company, though by its own promise it imrnPcliutPly divested 
itself of the latter. In contemplation of law the raRe should be treated in its technical 
aspect just as if the Cleveland Trubi Company h:Ld made a trust agn·ena•nt arnountu1g 
to a derlaration of trust a day or a wc£"k aft£"r it had r£"r£"ived the full, legal and h£"ne
firial int('rest to the property involwd. \Yhat the donee und£"r a will may choose to 
do with the intPrests which vest in him undPr a will is no conc·ern of the state in the 
adminibiration of the inhl'ritanee tux law, though he mny have eommitted such aets 
or made sueh promis£"s or deelarutions as to deprive hims!'lf of the i>£"n£"fieial interest 
before the tax is ass£"s~cd or eolll'cted. Ev£"1'}1hing dati's bal'k to the instant of the 
testator's death, and I c·:m not H£'C that in thP tPdmiral viPw it mukl'~ any differrn<•£" 
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that the donee's act or declaration by which he disposed of the interest vesting in him 
under the will may have taken place before the death of the testator and by agreement 
with the testator; though done or made before, it could not take effect until after the 
death of the testator and not without the momentary vesting of the beneficial in
terest in the testamentmy donee. 

But satisfied as I am with the technical correctness of my conclusion, I find my
self unable to advise you positively in the matter. The case is actually for decision 
in a court having jurisdiction to decide the question. My advice to you is that, as 
prosecuting attorney, you present to the probate court Hte arguments which I have 
tried to outline with a vieyr to sustaining the claim of the state for inheritance taxes, 
at the same time acquainting the court with the Illinois decision which I have cited. 
I would not presume to go further than this in the present posture of the case. The 
question is an open one in Ohio, and I would strongly urge that if the amount involved 
is considerable, as seems likely, you determine to present the affirmative view as I 
have olitlined it, not only to the probate court, but also, if necessary, to the appellate 
court, to the end than an authoritative decision may ultimately be obtained. 

1359. 

Very truly yours, 
JoSEPH McGHEE, 

Attorney-Ger~eral. 

PROSECUTING ATTORNEY MAY BE REIMBURSED FOR EXPENDI
TURES FOR OIL AND GASOLINE USED IN OPERATION OF HIS 
OWN MACHINE UPON OFFICIAL BUSINESS. 

The prosecuting attorney may be reimbuned for expenditures for gasoline and oil 
paid by him in connection with the operation of his own automobile upon official business. 
However, no allowance can be made him under such section for u·ear and lear on his machine 

CoLUMBcs, OHio, July 19, 1918. 

Hox. F. J. BrsHoP, Prosecuting Attorney, Jefferson, Ohio. 

DEAR Sm:-I have your request of June 20, 1918, as follows: 

"I would be glad of your opinion on the following proposition: Section 
3004 provides that there shall be allowed annually to a prosecuting attorney 
an amount equal to one-half of his salary to provide for expenses that may be 
incurred by him in the perform:1nce of his official duties and in the furtherance 
of justice not otherwise provided for. 

This county, as you will remember, from point of territory is the largest 
county in the state, :1nd the railroad accommodl1tions east and west across the 
county are very poor, and in making trips to those parts of the county which 
cannot be reached by railroad, I have been in the habit of using my own 
automobile and have made no charge in my expense account for its use. I 
have never charged for an automobile except when I have hired one from a 
livery, but this seems like l1ll exc:;essive expense and I would rather use my own 
if I would h:1ve :1 right to charge my expense account with the actual cost of 
operation when going on official business or making investigation of some 
criminal action. The cost of operation would only include oil and gasoline 
and wear and tear on tires. 

Now the question which I desire answered is this, Would it be proper for me 
to charge a reasonable amount per mile as expenses to include gasoline and 
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oil unci wear on tin·~ if I u~P m~· 0\Yil :mtomnl >ill' in goillg oll ofli•·ial l,u,im·,s·: 
Of c•ourHe 1 would unclouhtPclly han• tl1P right to hin· a w:ll'him· at u lin·!}·. 
hut ::ts I said bdon• that is more e:oqwnsin· to the c·o1mty, all!! I \nmld rat hc·r 
u;,e my own maPhine if I c•cmld c·lm.rge the af'tual PXJIPTI,Ps of opcrati•m." 

~Pelion :mot G. C. ri':.HI~ in p:·rt: 

"There shall lw allcnn•d mmually to f lw prosc·t·nting :ct1 ornl'y, in :ul•li
tion to his salal}·, an<l to the· allo\Yailf•f' providPci by RP!'tion 2fll !, an amount 
equal to one-half t hP offit·ial Ralary, to provicil' for P:>.-penses which may he 
incurred by him ln the perfonnarlf'e of lJiR offieial duti(•s and in the furthrr
:.wee of justice, not othenvisP provided for. * * *" 

!)9\J 

In an opinion rendered by thi;, t!L·partnwnt April la, Hll7, found in Opinion~ of 
the .\ttorney-Gen!'ral for 1917, Yo!. I, pnge 478, it wa5 Faid: 

"I know of no exprpss provi~ion of law allowing the prosecuting attorney 
railroad fare, automobilP hirl' and RUI'h e:-.11enses incurred in the discharge of his 
duties, and I am of the opinion that inasmueh as they :.uP 'incurred by him 
in tl:c pPrformance of his official duties, and in the furtherance of justice,' 
and are 'not othen,·isP provitl!'d for,' t hc·y may hc• paid hy t hP prosecuting at
torney under section 3C04 G. C.'' 

From this statement it will be sePn that this dPpartment hus already held that 
automobile hire is a proper !'XpPnse to be allowed under section 3004 G. C. when in
curred by the prosecuting attorney in the discharge of his official duties. The only 
question then rem.1ining is whether or not the pro~>ecutor m~y LP allowrd his expensps 
in operating his own car in the discharge of his official duties. 

In an opinion rendered by my predeerssor, lion. Edward C. Turner, found in 
Opinions of the Attorney-General for 191.5, Yo!. 1, page 295, it was held: 

"under sePtion 2997 G. C., county commi~sioners shall make an allow
ance tot he Hheriff for actual and nePe,~ary expenses iw:urred hy him 111 paying 
for repairs on his automobile and in keeping it in p:ood c:onditiDn, only when said 
machine iH used hy him in the disPharge of his offic·ial duties." 

In another opinion rendered by :\Ir. Tumer, found in Opinions of the Attorney
General for 191.5, Yo!. 2, page 1276, it was held: 

"County commissioners may allow a sheriff a r!'a~onahle amount to 
cover the ex-pcm;e of maintaining and operating an automobile owned by him 
and used in the cli~wharge of his official dutiPs, having due regard to the extent 
of the use of the machine in public ancl private businPss." 

Thl'se opinions werp based upon the theory that it is ofti'IJ morl' P"onomit·ul to 
pay such ex-pense than to pay the cost of livery hire. 

I find mysplf in harmony with theFe opinionH, and, applying t hf' same to the ques
tion you pr!'sent, I advise you that it is my opinion that the PXJJ!'nsc of gasoline and 
oil used by you in operating your machin!' on official bu~incss may he paid from the 
fund provided for by section :3004 G. C. 

As to the wear and tear, I can see no way in whieh a propPr P><timatc of the county'~ 
liability could hP d!'termined, and for that n·ason am not convin<·ed that any allowunrc· 
could he made to you for sm·h purpose from this fund. 

\'c-ry truly yours, 
JOHEPH :\Ic(;Hg~;, 

.I I /M m·y-Gc Tttrri!. 
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1360. 

APPROVAL OF ARTICLES OF INCORPORATION OF THE BCCKEYE mUON 
1\:IUTUAL INSURANCE CO:\IPAXY. 

CoLmmus, Omo, July 23, 1918. 

HoN. W1>L D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR Sm:-1 have carefully examined the articles of incorporation of the Buckeye 
Union Mutual Insurance Company and find said articles to be in compliance with the 
provisions of sections 9607-2 et seq. of the General Code, as amended in 107 0. L., 
647, and not inconsistent with the constitution and laws of this state, or of the United 
States, and said articles are herewith approved. 

1361. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

TAXES-OVERPAYMENTS UNDER MISTAKE OF FACT 1\H.TST BE RE
TAINED BY COUNTY TREASURER-LIABILITY OF TREASURER
TR;EASURER MAY NOT EMPLOY ASSISTANT TO INVES1 TGATE 
OVERPAYMENT AND PAY HIM FROM INTEREST ON SUCH FUND
WHERE SUCH PAYMENT HAS ONCE BEEN MADE TREASURER 
MAY NOT COLLECT OTHER TAXES FOR THAT YEAR ON SAME 
ENTRY, ALTHOUGH PERSON TENDERING SUCH PAYJ\IENT IS 
THE ONE WHO OUGHT TO PAY THEM. 

The county treasurer when collecting taxes on the general duplicate is not the agent of the 
county, but of the state. Overpayments under mistake of fact are not, therefore, to be credited 
to any county fund subject to allowance by the county commissioners as claims against the 
county, but must be retained by the treasw·er in his official capacity and turned over by him 
to his successor, the treasurer who made the collection being subject to suit for money had 
and received and entitled to reimbursement out of the surplu8 undivided taxes for that year 
in the m:ent that he is required to make restitution. 

The county treasurer is without aulhority to employ an assistant, deputy or clerk to 
investigate overpayments and ascertain to whom restitution is due, paying him out of the 
proceeds of the depositary interest on such surplus moneys. 

Under most, if not all, circumstances any payment of taxes on an entry of real estate 
on the general duplicate where the real estate is properly entered thereon is valid and bind
ing as between the payer and the county treasurer, although the former may not have been 
under any legal duly to pay the taxes. Where such a payment has been made the treasurer 
has no right to collect any other taxes for that year on the same entry, his warrant being 
discharged, even though the person offering to pay the taxes a second time is the one who 
ought to pay them; therefore the treasurer may not accept the second tender and refund the 
first payment when he knows that the taxes have once been paid. In all cases where the 
treasurer has reason to believe that the taxes have once been paid, though he can not con
veniently ascertain the fact at the time, he should receive the second offer to pay as a tender 
only ·and not make a collection unless it appears that the taxes thereon have not actually 
been paid. 

CoLU:I!BGs, Omo, July 23, 1918. 

Bureau of Inspection and Supervision of Public Offices; Columbus, Ohio. 

GENTLEMEN:-At the request of Hon. John J. Boyle, treasurer of Cuyahoga 
county, I have reconsidered my opinion to you under date of April 15, 1918, No. 1145. 
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In that opinion I reviewed an opinion rendPrPrl hy Hon. E. C. Turner, attorney-general 
(found in Opinions of the Attorney-General for the year 1916, volume I, page .517), 
in which ~Ir. Turner had held that excessive tax coller:tions produced by a duplicate 
payment of taxes under a mistake of facts constitutPs "public money" within the mean
ing of section 286 of the General Code, but that sur·h payments may not be "used hy 
the county for public purposes, or * * * credited to any fund of the county to 
be used for public purposes;" but that "the money so received * * * becomes, 
is and must continue to be until exhausted a trust fund for the benefit of those who 
created it by mistake and who are entitled to be repaid from it upon proof of such 
mistake and their consequent right to such repayment." Conceding that "there 
are no statutory provisions applicable to this situation," ~Ir. Turner advised that 

"tbis money be held by the county treasurer until his semi-annual settle
ment with the county auditor. In the meantime each treasurer should make 
every pos:;ible effort to return all duplicate payments to those who are entitled 
to the same. At the time of making the semi-annual settlement whatever 
amount of such payments remains in the hands of the treasurer should be re
ported by him to the auditor and turned into the county treasury to be credited 
to a special trust fund, artd thereafter all claims againJ>t such fund should be 
paid upon the allowanf'e of the county commi~:;ioners; sn.id allowance to be 
made upon the written rcque:;t of the treasurer and upon proof that the party 
making the daim is rightfully entitled thereto." 

Without expressing adherence to all the foregoing conclusions, I advised in my 
previous opinion to which I have referred that the county treasurer's duty to care 
for such moneys 1-vas one imposed upon him in his official capacity and to be discharged 
by his regular official force; so that the interest on the surplus fu.,J might not be used 
to employ a clerk to perform the clerical work incidental to the handling of the fund. 

Strong objections to this ruling having been lodged by the officials of Cuyahoga 
county, who have designed a course of dealing with funds of the character mentioned 
which has been workinp; to their complete satisfaction, and to that of the interested 
tn.xpayers, I have felt that iL would be appropriate for me to consider the questions 
involved in a somewhat more fundamental Way than they have heretofore been COP• 

sidered by this department. 
Of course, it is elementary that money paid under a mutual mistake of fact, with

out negligence on either side, and in the absence of a change of position on the part of 
either party predicated upon the payment, is recoverable. In a great majority of 
cases the question as to whether or not the equitable principles upon whieh such re
covery is allowed are ~uch as to stamp it as founded upon a constructive trust will not 
arise; for the bw ha:; so long ~ince developed a perfectly adequate remedy for the 
enforcement of the right of re~titution in the shape of what is known as the "implied 
assumpsit" that recours!' to distinctly equitable remedies has been unnecessary. In 
fact the whole theory of the law of quasi contracts in tbis particular is borrowed from 
the principles of equity. Jnasrnuch as the right of the plaintiff to recover is not tmced 
to the invasion of any primary rights of his by the defendant, but rather results from 
a duty on the part of the defendant to make restitution of whatever he can not, in 
equity and justice, conscientiously retain, the measure of recovery in all such cases is 
the amount of the defendants' unjust enrichment rather than the damage to the plain
tiff; so that when tbis form of recovery is pc~tted as an alternative remedy for an 
action sounding in tort the choice of remedy may very substantially affect the meas
ure of damage. 

It is easy to imagine instances, however, in wbich, legal remedies being barred 
or inefficacious, the issue as to the nature of the defendant's duty wbich arises from 
his unjust enrichment would be :;quarely raised. One such ca.se, of course, is that of 
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bankruptcy. If the payer of money under a mistakE> of fact is to be regard~d merely 
as a general creditor of the bankrupt payee, thE>n one result will ensue; whereas, if 
upon the making of the payment by mistake the situation which arose amounted to 
a trust, the ownership found in the bankrupt payee would be legal merely and the payer 
would be entitled to a full recovery in prefE>rence to other creditors out of the assets 
in course of administration in a court E'ssentially one of chancery. 

This question was answered in tl]e case of In re Bary, 16 Am. Bankruptcy Rep., 
564, by holding that a constructive trust arises upon payment of money under mistake, 
so that the bankruptcy of the payee will not discharge his obligation to make restitu
tion to the payer. 

On the authority of this case, which is the only one I have been able to find upon 
the exact point, I am constrained to a.gree with one of the premises adopted by Mr. 
Turner when he held that essentially a ftmd produced by duplicate payment of taxes 
under what must be assumed to be a mutual mistake of fact is a trust fnnd. 

But I do not find it so easy to follow Mr. Turner in the next step taken by him. 
I do not think that it necPsmrily re~ults from thP point just establishPd that a fund is 
thereby created by operation of law in the county tr('asury, to be administered without 
the warrant of statute in the way in which he suggests. While it is true that no statute 
deals specifically with surpluses produced by duplicate payment of taxPs, ns such, 
there are statutes which seem to me to cover every possible case which may conceiv
ably arise and furnish legal remedies available to the taxpayPr, and which, bPcause 
of their complete adequaey so far as he is concerned, rer.der UlllH'CPssary and there
fore preclude the adoption of an}· such extra-statutory procpdure as that to which Mr. 
Turner refers. 

A brief statpmcnt of the framework of the county government and the statutes 
relating to the collection of taxes will be necessary at this point. 

In the first place, the county, as such, is not a body corporate. It can not sue 
or be sued in its own name, but only through its proper officers. It is true that the 
county commissioners in many respects may represent the county in its proprietary 
capacity, but the quasi corporate capacity of this board is limited to certain specified 
mattPrs. 

Thus under section 2408 of the General Code the commi~sioners may ~ue and be 
sued in matters involving the mainten:wcc of public roads, bridg('s, ditdJPs, etc., but 
as to claims against the county sounding in contract and not fixed by law the pro
eedure outlined in sections 24(i0 rt Req. governs; and ~ueh claimH must be prrsPnted 
to the county commi~sioners for allowance :<uhjP<·t to an apJlPUl to thP <·ommon pleas 
court, as therein provided. There are other statutes of similar import which I do not 
find it necessary to quotP, because the question whieh now arisrs is aH to the interPst, 
if any, of the county, as such, in moneys collected us taxes on the general duplicate. 
Both previous opinions of this department have apparently assumed that a surplus 
created by duplicate payment of taxes belongs legally to the county, though equitably 
to the payers; so that it should be treated as public money of the county, but as a trust 
fund to be administered through the ordinary machinery for the presentation of claims 
against the county. In other words, assuming a tru'.st fund, the previous opinions 
seem to regard the county as the trustee. 

With a view to testing the validity of this assumption I have examined a large 
number of statutes, viz.: Sections 2633, 2638, 2639, 2640, 2642, 2645, 2568, 2595, 
2596, 2598, 2602, 269, 2683, 2G88, 2689, 5671, 5097, 5699, 5700, 12075 and 2571 of the 
General Code, together with the cases of TVasteney v. Schott, 58 0. S. 410, and "\Yoolley 
v. Staley, 39 0. S. 354, and have arrived at the following conclusions: 

(I) The county treasurer, as collector of taxes charged on the general duplicate, 
is not the agent of the county in its proprietary rapacity, and his legal title to the funds 
he collects under color of this authority is not acquired by him as a representative of 
the county, as such. Though he is a county officer in the same sense that all officers 
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having to do with the machinery nf levying and collecting taxes are county officer>' 
(State ex rPl. v. Groom, !ll 0. S. 1), it does not necessarily follow that he is thP agent 
of the county, as such, when acting in this capacity. 

(2) On the contrary, the function of collecting taxes iH a state function. Before 
they arc rolkrtPd the right to coll!·ct tlu·m is a chose in action which the state owns 
(Wasteney v. Sehott, supra), and after they are colleeted th£•y bolong to the state until 
distributi· nat the ~£·mi-annual ~Pttl£mHJt. 

(J) By virtue of the joint operation of some of the seetion~ above referred to. 
and section 2~6, General Code, referred to in :\lr. Turner's opinion, it is clear that all 
money colleeted under color of authority of the county treasurer as tax collector }Je
longs to him in his official capacity as agent of the state, and not personally, so that 
he io. ob!ijl;ed to account for it in his account current with the county auditor and to 
pay it over to his Rurc<'ssor in offiee. 

(4) There is, therefore, no authority in law for crediting balances remaining 
after settlement and arising from duplicate payment of taxes to any fund set np in 
the county treasury, as such, and making claims for recovery of money so paid by 
mistake subject to the procedure for the allowance of claims against the county. Such 
a claim is not a claim against the county in any sense; it is a claim against the treasurer 
in the capacity above described. The treasurer is subject to suit for the recovery of 
such taxes under section 12077 of the General Code, even though he haR settled with 
his successor; but he is entitled to reimbursement on account of any judgment ren
dered, together with costs and expenses, under favor of section 5700 of the General Code, 
such reimbursement to come from the undistributed and undi$tributable amount 
constituting a constructive trust fund, which as a matter of bookkeeping must re
main in the undivided taxes. That is to say, the operation of sectipn 5700 under 
such circumstances is such that the person who collected the sum paid by mistake 
as county treasurer and has been obliged to make restitution may be reimbursed 
out of the undivided and undistributed surplus general taxes, and no further dis
tribution or allotment of the sum so withdrawn for the purpose of reimbursement 
is to be made under said section. 

(5) Snch surplus moneys, ~tanding nominally to the credit of the undivided 
taxes, but in reality constituting a constructive trust, should be placed in t~ county 
deposit:.try as :.tre all other undivided tax moneys, and the interest thereon should 
go to the undivided taxes themselves, but not be distributed; in other words, the in
terest belongs to the constructive trust. As to whether the payers are entitled to 
participate in the interest I am in doubt, as the ordinary measure of recovery for 
money paid by mistake is the amount paid with interest at the l£'gal rate from the 
time of demand for restitution and its refusal. Such interest may well be used, how
ever, to pay eosts uecruing in the action, if any, brought under sections 12075 et seq. 
of the General Code. 

(6) As a necessary corollary to what has been said I should have stated earlier 
that the county treasury is not entitled as residuary legatee, so to spe k, to all moneys 
collected as taxi's and not otherwise distributable. It is entitled to the proceeds of 
the levies it has made, and to nothing else, from the undivided taxes. 

(7) There is no authority in law for any activity on the part of the county treas
urer in scekinp; out the makers of erroneous payments, and he can not lawfully spend 
any public moneys wh:l!soever on this account; moneys collected by hi.m in his official 
capacity being public moneys, even though as a result of their payment under mis
take of fact the public may be a constructive trustee of them, he may not lawfully 
devote any part of the principal or interest of such moneys to the expense of investi
gating such duplicate payments. The burden of shov.ing that such payments have 
been made and of claiming restitution rests in law upon the persons making such 
payments. WhPre, however, the treasurer has discovered and knows the identity 
of the person who has made such payment he may, of course, incur such expense as 
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may be involved in advising the person of the fact and making proper restitution. 
In all cases of doubt, however, the question a:s to whom the payment is due should 
be settled by the common pleas court in an appropriate action. 

(8) For all these re:t,<:;ons I reaffirm the general conclusion arrived at in my 
previous opinion, to the effect that the county treasurer may not lawfully employ a 
person to investigate duplicate payments of taxes and pay him out of the interest 
arising from the deposit of the fund produced by such duplicate payments. I feel 
constrained, however, to modify Mr. Turner's opinion by advising that the fund so 
produced does not belong to the county, as such, and that the county commissioners 
have nothing whatever to do with it; but, on the contrary, it belongs nominally in 
the undivided tax fund and in substance to the county treasurer, the custodian of 
that fund, as the agent of the state, and in his official capacity. 

I do not feel that I ought to let this opportunity pass to emphasize wha.t" Mr. 
Turner said in his opinion, to the effect that there is no reason why any such duplicate 
payments should occur. 

The treasurer of Cuyahoga county advises that more than one hundred thousand 
dollars in four years have been collected in this way. The treasurer also advises 
that a former incumbent of the same office, who originated the practice which has 
been followed, devised a scheme along the following lines: 

"In all cases where there was demand made for a tax bill, the original 
of which had been taken away, I issued to the person demanding a second 
bill, a bill in duplicate, at the same time taking the name and address of 
the person to whom such second bill was issued. 

This was followed up later by forwarding notice to both parties, * * * 
In addition, the names of all those· and the amount of overpayment was 

made known through the daily newspapers, and lists containing the names 
and amounts were posted on the bulletin board in the court house, where 
they remained for many months." 

This scheme is in its essential respects an excellent one and up to a certain point 
is quite in harmony with the law. I take it that all the duplicate payments in ques
tion arise in reference to taxes charged on real estate. I deem it pertinent to sug
gest here that such taxes are assessed in rem, and that it iR immaterial who pays them. 
When they are once paid the tax lien is dischar!-!:ed and there is no obligation on the 
part of any one to pay the taxes. If a third person, who has no interest whatsoever 
in the real estate in question, and never had any, should voluntarily pay the taxes 
charged against it, that would be a perfeetly legal payment so far as the county treas
urer is concerned; it is neither his duty nor his right to see to it that the proper person 
pays i.he taxes charged on real estate. (37 Cyc. 1152, and cases cited.) 

It is true that sections 5G82 and 5G83 of the General Code provide as follows: 

"Section. 5G82. Each person owning lands, may authorize or consen 
to the payment by another of the taxes levied upon such lands. A person so 
paying such taxes shall first obtain from the mvner or owners of such lands 
a certificate of authority to pay them, signed in the presence of two witnesses, 
and acknowledged before an officer authorized to administer oaths. Such 
certificate shall contain an accurate description of the property as shown by 
the tax duplicate, the amount of the taxes levied thereon, the year for which 
they were levied, the name of the person authorized to pay them, and the 
date of the payment thereof." 

"Section 5683. The person so paying such taxes, within ten days from the 
date of the payment thereof, shall file such certificate in the office of the county 
recorder for record. When the certificate has been filed the amount thereof 
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with int!•n·'t ut eight p!'r e!·llt per annum from t ht• 1latr of t hP puym£'nt nf 
sul'h tax, shull ])['come u lien upon sueh rml estate in prcofer£'nce to all Jipn~ 
t hPre:.~ftl·r attaehing to the proprrty and in prderPnCP to all pre-existing liPns 
the holdc·rs of which }mve Pxc·c·utPd awl ack!lowkclgPcl such PPrtific-atP of 
authority. The monPy so paid, with t !Je intPrrst t hPrPOn, may bP rP!'oYrred by 
art ion for monc'Y paid to his usc• u;<ainst thP prrson IPgally Iiul>IP for thr paymrnt 
of the tux. HuC'h ar·tion may ],e hrougl1t l>y thl' pt'rH>n f'O pa.rinl! the tux, 
at :my time uftPr tlw !'xpiration of one yPar from thr elate of thr payment 
thPreof. The certifieatP, ~o filrd with the rPcorder, shall br rrcordPcl :mel 
eancelled, in like mannrr us mortgagrs on real estatr, in a book to bP sPpa
rutcly kept and indPx!'cl by him for that purp!!SP, :md t hp rP!'Ordcr shall rP
£'PiYe RUch fpes as are preserihNl hy law for re!'ortling rcul <'statP rnurtgag<'s.'' 

The force of thesP sections is, howevPr, in my opinion, exhausted in the ereation 
of the lien of which section sosa speaks, and in the statutory right of action for monf'y 
paid fur the use of another. '''ithont thPse statutes a rnPr£' voluuft•t•r could acquire, 
of course, not even a right of action for rcimburRcmcnt, but that would not prevPnt 
his paying the taxes at his own p~ril. In my opinion, the statutes found in the chapter 
of which the above sPctiuns are a part are intcndPd to and do govern the rights of 
taxpayers inter lie; they have nothing whatf'Ver to do with the dutiPs of thP county 
treasurer as tax collector. 

From these considerations it follows that when taxPs on real £'State have once 
be~n paid the charge on the duplicate hns become diseharged, and any one subse
quently paying taxes assessed on account of such rPal e~tate, whether as between 
him and the first payer he should have paid the taxes in the first instance or not, is 
under no obligation to pay the same a seeund time. If he docs pay them, he it is ·in 
all cast's who is entitled to restitution from the county, if any one is. If he knows 
that the taxe::; have been paid once, and insists upon paying them a second time be
cause of hi,s belief that it is his duty to do ::;o, he can not obtain rPstitution b£'cause he 
has made a voluntary payment not under a mistake of fact but under a mistake of 
lnw, Yiz: that it was l1i:; duty to pay the taxes a second time. Under such circum
stancc·s h£' is entitled to no rdundt•r at all, and the muru•y which he pays to the county 
treasurer doe::; not constitute a p:u·t of any trust funrl. 

These things being truP, it ti('Plll~ to rue that whf'n, in the language of the county 
trcasurpr's letter, "a demand is marie for a tax hill, the original of whieh hns b(•!'n 
takt·n away," and wllf'n the trpasJl!'('r "issues to the rwr~on dPmanding a H'rond hill, 
a bill in duplicate, at the same time taking thP name and address of the person to whom 
such a becond bill wa::; issued," he should give his pPrsonal rPcPipt to such second per
son for money tcndued a8 taxe.~, and not a~sume to colleet it as tuxes at all. If upon 
invc:;tigutiun it appears that the aLsPncc of tlw tax bill is due to the fact that the taxes 
on the real property in question lmve aetually ];pen paid onee, he should immmliatcly 
refund the tender to the person who made it. ~o f:tr uR the rights of the two ta:\-payrrs 
ure eonct>rned that is u mutt£·r to I)[• worked out lJdwcen them, and it is a wastr~ of thP. 
time of the county treasurer's offi!'c und a pervf'!'f'ion of the tlutiPs of his office for him, 
or any other officer engaged in the collection of taxt•s, to attempt to c!P!'ille sll!·h ques
tion:;. The money so recf'ived by way of tcndPr ~hould not be credited to the undiYided 
tax funds, nor included in the daily statPment of the county treasmrr to the county 
audit or. In fact it should not be "colleeted" ut all. 

In point of fuct, if ut the time the treusurl'r re!'PiVPti a dr•m:md for a duplicate 
bill he ill uLle to see from the cntriPs on the duplicate that the taxes have been paid, 
he slwuld r~fll<'e the second tender, us he would thPn know that he b being asked to 
collect moneys for the collection of wlJieh he lwlds no warrant. 1 ussu.me that he 
would be able to do this in all eases, but for the l'norrnouH prc~sll!'e of work that is 
thrown upon the treasurer's office in a populoull county during the last days of the 



1006 OPINIONS 

collection, when it is impossible to keep the duplicate up with the payments. The 
fact that the original bill is gone, however, is a suspicious cilcumstance which should 
place the treasurer upon his inquiry at the outset, and it has been so regarded by the 
officials of Cuyahoga county. The error into which they have fallen is in assuming 
that they had a right to receive the collection and that restitution was due, not neces
sarily to the person making the second payment, but to the person who ought to hav 
paid the taxes on the entry in the first place. This, as I have shown, is not so. In 
all cases the person making the second payment is entitled to the recovery unless he 
knew when he made it that the first payment had been made; in which event no one 
is entitled to ~ny recovery from the public. 

I should have stated, of course, that if the first payer was in point of fact under no 
duty to pay the taxes, and yet there was a charge on the duplicate against the lands on 
which the taxes were paid, he could not claim recovery upon the theory that he had 
made the payment under a mistake of fact, at least in very few cases could he do so. 
His mistake would almost always be one purely of law. There would be a legal charge 
on the duplicate against the lands as such, not against any person in ·particular. If, 
then, some person, believing himself liable to pay the taxes on account of such charge, 
should pay them, I can not see how the principles of payment under a mistake of facts 
could apply; his payment would be perfectly good as between him and the county 
treasurer, and his remedy, if any, would be against the person who ought to have paid 
the taxes. 

Again, suppose that the mistake consisted of a failure on the part of the payer 
to remember the fact that he had previously conveyed away the property on which 
he pays taxes. Here there would be some doubt as to whether a recovery would be 
permitted. 

The general principle as stated in 30 Cyc., page 1318, is as follows: 

"Money paid under a bona fide forgetfulness of facts which disentitled the 
party to receive it is paid under a mistake of fact and may be recovered. To 
authorize a recovery the mistake must be as to a material fact, but need not be 
mutual. It is immaterial that the mistake of fact was accompanied by a 
mistake of ignorance of law." 

Here the bona fide forgetfulness would exist, but the fact forgotten is not one which 
disentitled the treasurer to receive the payment, but rather one which destroys the 
obligation of the particular payer to make it. The treasurer is entitled to receive 
payment from some one, and it is immaterial who pays him. There is no mistake 
as to the existence of the charge on the duplicate, which is the essential fact. 

On the contrary, it is stated in 37 Cyc. 1153, previously referred to, that 

"Payment of taxes by a mere stranger who knows he has no title to 
the land can not create any liability on the part of the owner, * * * 
although it is otherwise where the payment is made under an honest, but 
mistaken, belief as to the state of the title, provided the mistake does not 
arise from the party's own carelessness or ignorance of the law." 

So that a payment under the circumstances mentioned would seem to give a 
right rather against the person who should have paid the taxes than against the public. 
The doctrine of Woolley v. Staley, s,upra, is limited to cases in which there is no charge 
on the duplicate whatsoever on which liability could be predicated. 

Sec, 2. Cooley on Taxation, 3d E6. p. 1495 et seq. 

I incline, therefore, to the belief that cases of this type should be treated in the 
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manr!l'r alrl'ady indic·atf'cl. and that t be fir,t paymf'nt ~hnnlr! b· rPg:.mkcl a' frnnl 
so that the 'Pc·oml payna·nt ~hould !Jp rcofuFr·cl if it i.s po"ibiP to asP£'r1ain thf' facts 
in time. ·· ~,. ~ .. 

I <'an not too strongly urge upon thf' bureau, and throuj!h it upon the eounty 
treasurt•rs, the impropriety of allowing any sueh duplicate Jlti)"Illt·nt~ to be made. 
There is absolutely no m•ee~sity for it, awl it is ea~ily avoided by !'imply rPfuFirJg to 
accept as paynwnt mom·ys tPnc!Prf'd as taxPR upon rf'al PstatP PntriPs whf'n thP first 
bill has bPPn withdraw·n until it is di1wov£'rf'd that no af'tual paymPnt has Le('ll made. 

Of r·oursP, even whrrP all pre('nutions are takf'n it is ronf'Pivable tl1at ~ome dupli
cate paymrnts may occur, and that they have ocrured to a '"ery large extPnt because 
of the PrronPous prnf'tir·e w·hirh has prevailed in some of t!JC l'ountif's is manifest. 
ThPrefore, I han· frlt it necP~sury to go at length into the matterH di~<·us~cd in the 
body of this opinion. For the future, however, such problems ought to be reduced 
to a minimum in quantity and will be if the simple and lawful practi<·c of refusing 
to aPef'Jlt paynJPnt on rP:tl P'tnte entriPs more th:m onc•e iH rigidly adhPred to. 

\'pry truly yours, 
.JOsEPH )IcGHEE, 

Attorney-General. 

P. S. HinPP prPparing; the ahoVP opinion I hu.Ye seen a copy of the bureau's in
structions to county auditors and county treasurers provided in Circular Ko. 64, 
under date of XowmhPr IG, 1912. I note two featurPs of this eireular which invoke 
comml'nt in connection with whu.t I have hl'ld in the forPp;oing opinion: 

(I) It is suggl'Stl'd in the circular that 

"i,f the undivided gPneral tux fund shows a surplus at any August settle
ment, it be transferred to a separate fund to be styled 'Surplus Fund l!H2,' 
or some other suitabiP uanlP, and the undividpd genPral halnncPs at Pach 
~ \up;ust settlemPnt." 

This Suf!.~J;estion is an PXcPllf'llt one and in nowise inconsistent with what I have 
held in ~:tying that, as a matter of law, the surplus is a constructive trust unlPss ac
"ounted for by the failure of the treasurPr to stamp as paid itPms actually collected, 
though as a matt<·r of bookkeeping it propPrly belongs in the undivided taxPs. Though 
tll('re is no statutory warrant fur so doing, convenienrP would certainly dictate that 
the auditor and treasurPr should keep a.n accurate account of the surplus of each year, 
and for this purpose t hPy may, in my opinion, sPt up as a muttPr of c·onveniPnre such 
aceounts as thoFC' rrcommPnrlecl for rueh yPar. 

(2) ThP f'irf'ular furt hPr statps t bat 

"The balanr·es rPmaining in Pach surplus fund may ]Je bPld until the 
gt•JJPrnl tH'.'('I!lbly providPs for their clispoHition, or transferrPd to the grneral 
c·mmty fund as Hoon as it is rca1'ona bly crrtain that all difeovPrnblP errors 
havt• thus ll(•en c·orrPPtPcl." 

With the fir ... t part of this statement I, of course, agree; with the last part of it 
ktYC' ('l\1Jn'Fst•cl cliNJ.~:.'Tt'Pm<•nt. l:nder no circumstances may thPse surpluses be 

tran>'fc•JTC'<l to t lw gc·nPral county fund nor to any othPr fund in tlu~ county treasury 
as sueh, unk>s the lPgislature by passage of a law when• no law now exists may author
ize this partic·ular clispo,ition of HUeh surpluses. TllC' only t l1inp; to be done with 
surplust•s for the· time• lJ!'iug, othPr than that FUgge,tPcl in thP opinion, is to allow them 
to uccurnulatt•. 
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Except as last noted the suggestions which I have made are consistent with those 
in the circular, and if all the suggestions referred to are followed it seems to me that 
the difficulties which have been encountered will in time largely, if not completely, 
disappear. 

1362. 

RETIRED PATROL:\IAN :\lAY RECEIVE Co:\IPEXSATlOX FR0:\1 POLICE 
FUND AND ALSO SERVE AS PARK POLICEMAN AND RECEIVE COM
PENSATION THEREFOR. 

A retired patrolman under one-half pay from the police fund can legally serve as 
park policeman and receive his pay therefor, even though both compensations are paid 
from the funds of the municipality. 

Cou::~mus, OHlo, July 23, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under recent date you request my opinion upon the following: 

"A patrolman of a city has served the time set forth by the rules govern
ing the police department of his city and has been retired upon h:ill pay, 
such one-half pay being paid from the police pension fund. The man in 
question is still able to perform duty and was appointed and has been serving 
as park policeman in the park department of the municipality where he is 
paid from the regular payrolls of such park department. 

Can a retired patrolman under one-half pay from the police pension 
fund legally serve as a park policeman and receive his pay therefor, both 
compensations being paid from the funds of the municipality?" 

Sections 4616 et seq. G. C. provides a scheme for a "police relief fund." This 
fund is created by certain tax levies, proceeds of certain taxes in certain instances, 
certain fines, penalties and license fees, donations, and in certain instances contri
butions from members of the police department. 

Section 4628 G. C. provides that the trustees shall make all rules and regulations 
for the distribution of the fund, including the qua.lification of those to whom any por
tion of the fund shall be paid and the amount thereof, the rules being subject to the 
approva'· of the dltector of public safety, or the marshal, as the case may be. 

When a person under the rules of the organization is entitled to participate in the 
fund his status is fixed as far as the fund is concerned at least for the time being. 
The mere fact that the patrolman has been retired and is entitled to a pension does 
not mean that he is incapacitated to perform any further physical.labor. It may 
be that he has served a sufficient number of years to entitle him to retirement and that 
he still may be in fit condition for certain work. 

I do not find in the statutes any inhibition against a person being appointed park 
policeman in the park department of a municipality because of the fact that he is 
receiving a pem.ion from the police pension fund. Assuming that the person in ques
tion has been legally appointed to the position, it is my opinion that the fact that he 
receives a pension from the police pension fund would not in any manner interfere with 
his receiving pay as park policeman. A person retired from th13 police department 
and receiving a pension under the rules and regulations of the police relief fund is not 
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• an offic£>r, nor b;Js hC' any official duti£>s to pC'rform on behalf oft hr nm11ir·ipality, f'on
sequently thC're would be no incompatibility. 

It will be notC'd that a pPnsion iti not payment for prPsent sC'rvi!'es rendered or 
to be n·ndt>rt>d. "Pemion" it; d£>finC'd as a periodical allowance for an individual on 
account of past S£>rviet·~, or some mPritorious work done by him. So it is apparent 
therP is a difference bPtW£>C'n r£>r£'ivi11p; both a pension and pay for present services 
and the rPeC'ivinp; of pay for services rC'nd£>recl in two posit ion~ in the ~arne munieipality. 

Cominp; then to an~w£>rinp; your question, it L~ my opinion that a retirC'c! patrolman 
under one-half pay from the police pension fund can legully s£·rve as park policeman 
and receive his pay therefor, even though both compensations are paid from the funds 
of the municipality. Very truly yours, 

1363. 

JosE.PH :\IcGHEE, 
Allorne:;-General. 

A CORPOHATION WHOSE PUHPOSE CLACSE IX ITS ARTICLES OF 
INCORPORATION MAKE8 IT A REAL ESTATE AND BUILDING 
CO:\IPAXY IS XOT EXE:\IPT .FR0:.\1 SECCRING A LICENSE FOR 
THE FLOTATIOX OF ITS SECCRITIES WHK\" SCCII SECURITIES 
ARE NOT PREDICATED UPON PROPERTY. 

The statement of the purpose for which a corporation 1·.~ formed, shown by its articles 
of incorporation on file with the secretary of stale, mal~cs it a "real estate or building com
pany." The application for license to dispose of its securities together with contracts 
submilied therewith shows that its securities are not predicated upon property. Such 
company is not entitled to be exempt from securing a licF:nse for the flotation of su:h securi
ties upon the ground that it 1:s "a real estate or building company, all of whose property 
upon which securities are predicated is located in this state," under the exception contained 
in section 6373-14. 

CoLnm"L"s, OHio, July 23, 1918. 

RoN. P. A. BERRY, Commissioner of Securities, Columbus, Ohio. 

DEAR Sm:-On April 18, 1918, you addrl.\'lSed the following request to this de
partment: 

"\Ye are desirous of getting a ruling from you as to the construction 
on section 6373-14 'e' with particular rPference to 'nor of a re:Jl estate or build
ing company all of whose property, upon which such securities are predicated, 
i slocated in this state.' 

We have an application on our blank form Xo. 4 wherein application 
iH made that the securities of the Three in One Apartment Company be ex
empt because of the fact that its securities are those of a real estate or build
ing company, an,d the property upon which SUch securities are predicated 
is located in Ohio. We are inclosing said application, together with other data 
relative thereto. We particularly wish to know whethC'r this corporation is 
considered a real estate or building company." 

The above request is accompanied by the forma statement under section 6373-9 
on the regular printed blanks; also a contract between the Cleveland !\fanHions Com
pany and E. G. Haskell, and another contract between said E. G. Haskell and the 
Three In One Apartment Company. 
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From these attached documents, upon which you base your inquiry, the company 
does not appear to be a real estate or building compa.ny, but its essentia objects and 
purposes are clearly ~ho;rn to be to cJ..ploit a patent and di~pose of goods produced 
under and by virtue of said patent. 

As this proposed company is a corporation, however, I have examined its articles 
of incorporation, and find that from the purpose for whirh it is incorporated as shown 
thereby, it is a real estate and building company. The purpose for which it is incor
porated is stated in the articles as follows: 

''Said corporation is formed for the purpose of constructing and main
taining buildings to be used for hotels, apartment houses, residences, dwell
ing houses, store rooms, offices, warehouses and factories, and acquire by pur
chase or lease, rent a.nd sell all such real estate and personal property as may 
be necessary for sueh purpose, and the doing of all things necessary or inci
dent thereto. All of the company's funds invested in real estate and build
ings must be invested within the state of Ohio." 

The statement shows that there is to be either 830,000.00 or 845,000.00 of stock 
(there is a contradiction) of which 815,000.00 is preferred stock. It is not shown that 
the company has any assets, but is stated that 125 of the shares of preferred of 810.00 
each have been subscribed for, for cash; that the common stoek was issued for rights 
to use ''Merrill" furniture in Cuyahoga county, one-half of same "trusteed" back 
to company. The commission paid for sale of stock will not exceed l.'i per cent. 

The contract shows that there is some kind of a patent furniture placed on re
volving panels; that the owner of these patents is located in Chicago, bu1 that the 
Cleveland :Mansions Company, through some right it has 8.cquired, is eontracting 
with Haskell to use the patent in Cuyahoga county, in order to do which Haskell 
agrees to furnish a !'Orporation, which turns out to be this Three In One Company; 
that its capital stock shall not exceed 830,000.00; that I.') per cent of the stock shall 
be turned over to the Cleveland Mansions Company, who shall have a right to in
spect its books and name a director. 

The contract between Hal'kell and the Three In One Company recites that Haskell 
owns the above contract with the Cleveland Mansions Company; that the Merrill 
corpora{ ion of Chicago docs not sell the MPrrill furniture outright, but always on a 
royalty ba~is in Fomc manner so that it can secure a part of the PXCP~S profit earned 
by the furniture; that the new company bcl1evcs it for its own best interest to own 
the contract, and that it is worth to it the sum of 815,000. This last contract then 
proceeds to transfer the former eontract, and the company agrees to iEsue 3,000 shares 
of common stock as fully paid in full of Haskell's sulseription to common stock. Then 
Haskell agrees to turn back 1,500 of these shares to be giYCn as bonuses to purchasers 
of preferred stock, and to give 450 shares of the common stock to the Merrill cor
poration, which is to have a right to inspect the company's books and have a director. 

Here, as has been said, is no trace of a real estate or building company or an:ything 
that looks like one, although the corJ:oration actually forn:;cd is a builclir.g and real 
estate company as shown by the purpose of its incorporation set out in the articles. 

It is not rendered necessary, howeyer, to determine the question of whether your 
department may look back of the artides of incorporation to ~termii:;e whether it 
be such real estate and building company or whether you are concluded as to its char
acter by the record of its charter. The company places before you not what it is, 
but what it does, not its charter showing its nature and identity, but its contracts 
and transactions, and the contract and the transactions of other persons before its 
existence, and under the terms of which, and by reason of which, it came into exist
ence, and from them claims exemption from the requ.irement of the license as pro
vided in sect ion 6373-14. 
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The only ~tatement in thib application which b£'ar~ any n·lution to thl' nature 
of the company is paragraph Xo. 4, whif'h is as follow~: 

"An• the sccuritiC's tho~e of a real estate or building eompany, and is 
all of the property ur,on whieh stlf'h securities are predic·atPcl, located in 
Ohio? Yes." 

This may he takrn as a ~tatPmPnt that the purpose of the eorporution muk£'s it 
a real estate or building company, but not the latter part of the inquiry as to whether 
the propPrty upon whieh its becmitil·s are predicated is located in Ohio. The answer 
to that i~ "yps", but the othPr statPmPnts of the application show that this is only 
true prospectin·ly; that i~, if the company evl'r gets any rpul £'state it has declared 
in ad;'anee that it will only have it in Ohio. How can it be said that these securities 
which it is proposed to sell are real estate located in Ohio, or is property located in 
Ohjo whrn the company has no property at all located any place, except the mere 
intangible right to nse a patent, and to require subsc'ribers to stoek to TJUY 81,250 
for shares subscribed for. 

This intan11:ible property having in a sense only an imaginary existence, existing 
by the opPration of law upon the acts of individuals, is by the same law located at 
the domicile of its owner, whieh of course is in Ohio, :md as shov.n by the artif.ks of 
incorporation, it is a building and rl'al l'State company, which seems literally to fulfill 
the requirement. It fails, however, because the application shows that the securi
ties, namely, the remaining 1,375 shares of preferred otock slill unsold are not predi
cated upon this property, or at least only partially ~o. They are predicated upon 
business to be done in the sale and installation of furniture, which business is to be 
done by means of the very proceeds of the sale of the securitiPs itself. 

The blue sky law provides for two licenses, one for a "dealer" which is personal, 
and the intended effect of which is to permit the business coming under the purview 
of the statute, to be done only by honest and proper persons; the other, a license apply
ing to the propPrty to be disposed of-the security itself-which is the one here in
quired about. 

It seemecl to be in the legislative contemplation that while the lieen~ing of dealers 
generally would afford sufficient protection to the public from the evils the statute 
was intended to prevl'nt, that sueh mere supervision of the pcr:;ons doing such busi
ness would not be ~uffieient when it came to the flotation of the securities of a new 
company. And, thNPfore, in addition to the other powers it confers upon the de
partmPnt, full authority is given to inve~tigate the nature of the new company. its 
resourc·Ps and purpm;es and the manner in which it is proposed to transact its business. 
From this additional regulation it makes rl'rtain excPptiom;, one of which is that quoted 
above, us to the real estate and building company whose property upon which the 
securit ie:-; arc predieuted is located in this state. It i~ suggested that to come under 
this exception, it is ncees~ary that the securities :;hould be predicated at le~t upon 
property, without for the present deciding that it would necessarily be real property. 

If the securities be not prcclicated upon property at all, but upon prospects, how
ever bright, or upon hopes and future intentions, it is not within the exception, but 
remains undPr the p;Pncral requirement. 

The question you u~k is in the followinp; words: "We particularly wi:;h to know 
whether this corporation iH considered a real estate or buildir1p; company." Answer
ing this question litl'rully, it does have that character, but it does not follow from 
its being 1mch real e~tate or building company that it is exempt from the requirement 



1012 OPL"IOXS 

of license. Sueh exemption must be ba~ed upon the additional facts above required; 
that is, the Fecurities must be predieated upon property, and the property upon which 
they are prcdieated must be located in this state, which under the circumstances set 
out in this application is not truP in the present case. 

1364. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-Geufral. 

SHERIFFS, DEP"CTY SHERIFFS, CONSTABLES, ETC., XOT EXTITLED TO 
FEES IX FISH AXD GA:\IE CASES. 

Section 1397 of the General Code pron"ding thai the fees of .~henf!s, deputy sheriffs, 
constables and other police officers, in fish and game cases, sl.ould be t/,e same as allowed 
game wardens, has become inoperatit·e since the amwdrnent of section 1397, denying fees 
to game u·ardrms, and no fees in these cases may now be charged by .~hmf!s, deputy sheriffs, 
constables or other police officers. 

CoLmmcs, OHio, July 2:3, 1918. 

The Bureau of Inspection and Supenision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-I have your letter of April 22, 1918, as follows: 

"Did the amendment of section 13\14 G. C., 107 0. L. 487, repeal by 
implication that portion of section 1397 G. C., which presumes to fix fees for 
sheriffs, deputy sheriff~, constables and other police officers in fish nnd game 
cases? If section 1397 G. C. was repealed, what fees are sheriffs, deputy sheriffs 
and constables to be allowed in fish and game cases, it having heretofore been 
held that no fees are taxable to marshals or chi(fs of police in state cases?" 

Sections 1394 and 1397 G. C., prior to the amendment in 107 0. L., read as follows: 

"Section 1394. The board of agriculture may allow the chief warden, 
each special ward!'n and each deputy state warden such compe:tJEation as it 
deems prop!'r and his necessary Cli."Jl!'nses. In adilition to the salaries and 
compensation herein provided, each warden shall be Pntitled to reerive the 
same fees as sheriffs are allowed for like services in criminal cases. The 
salaries and ell."}lenscs of the chief warden nnd each speciaJ warden and the 
compensation allowed each deputy state warden shall be paid by the state upon 
the order of the board." 

"Section 1397. Sheriffs, deputy sheriffs, constables and other police officers 
shall enforce the laws for the protection, preservation and propagation of 
birds, fish, and game, and for this purpose they shall have the power con
ferred upon ~he wardens and receive like fees for similar services. Prosecutions 
by a warden or other police officer for offenses not committed in his presence 
shall be instituted only upon the approval of the prosecuting attorney of the 
county in which the offense is committed, or upon the approval of the attorney 
general." 

It will be noted from these sections that at this time the game wardens were to 
receive in fish and game cases the same fees as sheriffs received for like services in crimi
nal cases, and that sheriffs, deputy sheriffs, constables and other police officers were 
to receive the same fees as wardens. However, in 107 0. L., page 487, section 1394 
was amended to read as follows: 
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"Till' r·(Jrt.p{ n~~ti111• <•l tLL· r·J,id v,·anlrn, deputy ~tat!' ward!'lrs :.md >'PP1·ial 
wan lens sLall !,p fixt·rl anrl pair[ in the s:1me manner provided for in se1·tion 10SI 
of thP CenPral CodP for the compen~ation of othf'r agents of the sf'eretary of 
agriculture. ThPy may also be allowed and paid in the manner provided in 
section lOS I all ner·f'~"ary exJJr•ns£'~ ini'UITPd by them in the pprfornumee oft hPir 
dutit·s." 

It "ill be noted that in thi,.; amendml'nt the provmonR allowing game wardens 
fees in fi~h and gunw casps were strirken out, and it has bcPn sini'P hdd hy this depart
ment in n.n opinion found in vul. III oft he .Attorney-Gem·ral's Opinions for 1917, page 
2300, thut no fers may be uny longrr allowrd game wardrns for ~Prviers in these cases. 
The queMion is now pre~Pnh·d, whrthrr or not srction 1:397 is any longPr effective. 
In other words, since in section 1397 rderence was made to seetion 1394, and since 
the provi~ions of srction 1:~94, to which noference is made in srction 1397, has been 
repealed, doc•s ~ection 13!l7, whi1•h now has rdrrence to the reprul€'d provi"ions of 
section 1394, become inoprrative. · 

In the case of Collins v. Blake, 79 ::.\Ie., 21R, it was held: 

"The statute giving a liPn for feeding and 8heltering animals provir led 
that it should Le enforced 'us liens on goods and personal baggage by inn holdrrR 
or keepers of boarding houses.' Held: That re11ealing the mode of rPmedy 
in the latter case did not rPpeul or change the remedy applicable to the form€'r." 

The court suid at page 220 in that case: 

"The statute gave a lien on animals for feeding and sheltering them, 
the lien 'to be enforced in the same manner as lien on goods and personal 
baggage by inn-keepers or keepers of boarding houses.' 

That meant enforcement in the mannE'r thrn existing, not as it might 
be in the future by a new enactment. A :refrrenre was the readiest way to 
clescribe the process to hP employed for enforcement. The repeal uf the lHU

ce~s in the one case does not repeal the process in the other, there hPing no 
words in the act of repeal ineluding the latter. Suppose the inn-holders' lien 
had Leen wholly abrogated, would it be p:retPnrled that the lien on animals 
would full with it? There is no clependC'lley between the two elasciPS of lirns 
or their enforcement. The c:r~P of Lord v. Collins, 76 ::.\Iuine, 44:3, by im
plication, so settlPs the qu£•.,tion." 

It will be seen that in this P:tSI' tlw rPfl'renec in the incorporating statute to the 
statute incorporated WUH h:mlly more spc•,•ifie tlwn the refprenee in :;ret ion 1397 G. C., 
above quoted, to the provisior1s of '''etion 1:~9! G. C., which scetion 1:{97 sought to 
adopt, and, applying the holrling in tlds l':.tse to the situation your eommunication 
pn·sents, it would seem that the provisions of section 13!H, aH thry were originally 
enacted, ure to Le ~:~till read into sPction 1:397. However, the weight of authority 
seems to draw a marked distinetion bctwePn those case~ in which the ineorporuting 
statute has made a specific and dPseripth·r rPfPrPnc·r to anothrr statute, unrl the cases 
in which the adopting statute makes no rl'ferrnce to any particular !'tntutr by its 
tit!P or otherwibe, but men·ly adopts a gpm·rallaw governing a l'ertuin ~ubjel't. This 
di~tinl'tion i~ well set out in a not£' l'ntitled "Effect upon adopting ~tututP of uml'nd
ment or repeal of adopted statute," fmmd in volume· 40, Am. & Eng. Anno. ea,;es, 
l!JIU H, :315. That note read iu part: ~ :~ 

"In State v. Ldch, Hi6 Ind. UiiO, !l Ann. Cas. 302, the general rule was 
recognized that when a ~tatute adopts u part or all of another statute by a speci-
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fie and descriptive reference thereto, such adoption takes the statute as it exists 
·at that time, subsequent amendments or a repeal of the adopted statute hav
ing no effect on the adopting statute." (:\Iany cases are cited in support 
of this doctrine.) 

The note further says at page 376: 

"A different rule, however, prevails in case of the adoption of a general 
law on a particular subject. In such a case, where the adopting statute makes 
no reference to any particular statute by its title or otherwise, but merely 
adopts the general law governing a certain subject, such adoption includes 
all subsequent amendments and changes in the law on that subject. In re 
Guenthoer, 235 Pa. St., 67, 83 At!. 617. See also People v. Crossley, 261 
Ill. 78, 103 K. E. 537. Thus in the case of In re Guenthoer, supra, the court, 
after adverting to the rule that changes in a statute specifically adopted do 
not affect the adopting statute, said: 'While this general rule of statutory 
construction is well settled, and recognized by judicial decisions as well as 
by text writers, yet it is equally well established as a rule of statutory con
struction that where the reference in an adopting statute is to the law gen
erally which governs the particular subject, and not to any specific act or part 
thereof designated in the adopting act, the reference means the law at the 
time the exigency arises as to which the law is to be applied. We have fre
quently recognized this distinction and applied the rule that where the refer
ence in an adopting statute is to the law generally upon any subject, the 
adopting statute means the law in force on the subject at the time it is invoked.' 
In re Vernon Park. 163 Pa. St. 70, 29 At!. 972; Kugler's Appeal, 55 Pa. St. 123.'' 

I believe the above rule to be the correct one. It might be well, however, to 
give some consideration here to two cases of the Ohio Supreme Court and an opinion 
rendered by former Attorney-General Timothy S. Hogan, all of which discussed the 
subject matter of this opinion. 

The two cases are the Heirs of Ludlow v. C. and J. Johnston, 3 Ohio 553, and 
Stall v. l\Iacalester, 9 Ohio 19, and the opinion referred to is found in annual report 
of the attorney-general for 1913, Vol. I, page 164. In the first of the two cases re
ferred to the referring statute provided that a guardian of an idiot, lunatic or insane 
person shall be authorized to discharge the debts of such person "out of the real estate, 
in such manner as executors or admin~trators are by law enabled to discharge the 
debts of deceased persons, when the personal property is found insufficient." In this 
case the law defining the duties of the administrator, etc., was repealed, and the ques
tion was what effect such repeal had upon the statute referring to the duties of a guar,d· 
ian. On this subject the court said on page 572: 

"When in one statute a reference is made to an existing ]Aw, in prescribing 
the rule or manner in which a particular thing shall be done, or for the pur-

. pose of ascertaining powers vdth which persons named in the referring statute 
shall be clothed, the effect, generally, is not to revive or continue in force the 
statute referred to, for the purpose for which it was originally enacted, but 
merely for the purpose of carrying into execution the statute in which the 
reference is made. For this purpose the Jaw referred to is, in effect, incor
porated with and becomes a part of the one in which the reference is made, 
and so long as that statute continues, will remain a part of it, and although 
the one referred to should be repealed, such repeal would no more affect the re
ferring statute than a repeal of this latter would the one to which reference 
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is made. Su!'h rr•ff'rr·n<"P' nrP f•ommnn in onr h•!.(i.•latim:, ::ml :1 .•light r-xurnin:t
tion will ~how t L~t t l1i' j, tIll' di"P<·t intPI!<IPd to lu· prnd.l!f'f'<L \YP "ill tak<·, 
for in~t~m·P, thf' "T<·r:.d law' for thP rc·coYPI}" of monry ~rcurPd by mortgage.'' 

In the otht•r ~uprPD:P t'Olui <'~'P rrf1-rrPd to, Stall v. :\I:H'alt•,t!·r, !l OLio, 1!1, thP 
court ;;uid on the :;;amP ,l!hjPt't, hPginning ut page 22: 

"On tl1P lith of Ff'lmwry, li\28. in an aet amt•utlatory to thP uet rei{Ulating 
the dntiP~ of exPcutors und :1dmini,irntors, proYi~ion i~ mude that after sale 
of rcul P~tute hy thr~e offif'Prs, rPturn simi! bP mntlP to the f'Ollrt for !'onfir
mJ.tion, thereby plaring the~e sales in this respect upon the Rame footing a~ 
sniPs by s!H'rifrk It iR in~ist<•d by t hl' plaint itT\ I'OllTisPl, t h:•t this change in the 
law prPR!''rihing t hP <luties of administrntorR Fhall !Jp 'o com,truetl as to pfTed 
a simii:Jr ehungP in the law relative to the dutiPs of guardians. Ruch, how
ever, is not t ht' opinion of t hP court. .\R has bePn alrea1ly rPmn.rked, the 
law for the appointment of guardianH docs not in itsp]f prc•scribe the mode 
in whi!'h rPnl Pstate ~hall be mhl, but refers to :mothPr law upon a different 
subject ~s to thiH mmiP. And us has bePn already Rhown by this reference, the 
law referred to bcromrs a part of this law for this particular purpo~e. Such 
being the ca~P, n rc·pcal of the law rPfE'rred to \muld not diwRt guardianR 
of the right to s<'Il in a propPr ra~E'. Xor can any change in the law r<'lutive 
to the tlutil•s of administrators ell'E'ct a change in the law relative to the 
duties of guardiaiL.~, unlt-Fs this latter is expressly rPfPrred to. 3 Ohio, 556. 
On full com;idPration, we are of opinion that the law does not require that a 
guanillm shnll make return to the court of a salp hy him mndP, of the real 
estate of his ward, nor is a confirmation of such l'ale by the rourt nPcessary 
to its vali<lity." 

In the opinion of fGrm£•r Attorney-General Hogan, rl'frrred to, hr givE's considPra
tion to a similar situation in t lH· following languagE', found at pngP lli7: 

"AR haR hPPn noted, section HR56, Gencrnl Code, provid£'s that title guaran
tee and trust companies shall make such reports to the auditor of stnte us 
arc required of safe <lPposit and trust compnnirs, nnd he ~ubjcct to like ex
aminations and penalties. In the rnactment of the prm·isions of this sec
tion prcseribing thP duties of title guarantee and trust companies, with re
spect to rC'ports to the auditor of state, and prescribing the authority of such 
olfer with rPspect to 1he exnmination of such companies, the kgislaturc, by 
nccc~sn.ry intendmPnt, lmd rdPn·nce to the provi,;ions eowring the same sub
jcc1-matt£•r \Yit h rdt·rpncc to ~afe 1lepo~it nnd tru.~t eon1p:mies, now con
tained within b!'etions !lX:H and !1835, General Code. The effect of this refer
cnt•e \\as to atlo]Jt and ii,corporate the provisions us to reports and cxnmina
tions applying to "afe dt·po~it and trust companiP~ into the art applying to 
title guarantee and trust companies, the Fame as if such provi~ions had been 
in ti'I"IIJS n·-Pnaete<l in tl1e latter act. 

\\'hen in one statute a rdcrence is made to nn existing law, in prescribing 
tlu• rule or manner in wldch a particular thing shall be done, or for the purpose 
of aSI'f'rtaiHing JlOW<·rs with wl1ich persons named in the nofPrring statute shall 
be dothcd, the <·Ji"cct, P:<'IIPrally, is not to revive or continue in forre tbe i,iatute 
rl'f<'rrt•f! to, for the ]Jlif]JO'c for which it was orip;inally enacted, but Illl'rely 
for tlH· purpo~e of t'ai"I}·inp; into l'Xecution the statute in which the reference 
is rua1le. Fort l1is purposP, the law referred to, is, in dieet, incorporated with, 
ami ]JI'(;Ollle~ a ]mrt of the one in which the rcflorenee is made, and, so long 
as tbat statute tontiuut·~, will remain a part of it, although the one refprred 
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to should be repealed, such repeal would no more effect the referring statute 
than a repeal of this latter would the one to which reference is made. 

Ludlow v. Johnson, 3 Ohio, 533, 572. 
Stall v. l\-Iaccallister, 9 Ohio, 19, 23. 
Shull v. Barton, 58 Keb. 741, 743. 
Phoenix Assur. Co. v. Fire Dept. 117, Ala. 631, 646. 
Sika v. C. & N. Co., 21 Wis. 370. 
In re Heath, 144 U. S., 92, 94. 

Applying the principle of construction just noted, it follows that the 
provisions of sections 9834 and 9835, adopted by reference by the provisions 
of section 9856, and by legal intendment incorporated in the latter section 
as applying to the title guarantee and trust companies, are not affected in 
their application to such companies by the fact that they have been impliedly 
repealed and abrogated in their application to safe deposit and trust com
panies by the later provisions of the Thomas banking act." 

It will be noted that in this opinion Mr. Hogan relied upon the cases of Ludlow 
v. Johnston, and Stall v. Macallister, above quoted. 

The supreme court cases and the opinion of the former attorney-general do not 
discuss the distinction pointed out by the authorities heretofore referred to between 
a specific reference to some special statute and the reference to and adoption of a 
general law upon a subject. The distinction pointed out in these other authorities 
amounts practically to this: that where the referring statute employs such language 
as to fasten some specific provision of another statute as it then exists to the referring 
statute, no subsequent change of the statute to which reference is made can affect 
the referring statute, but where the language employed in the referring statute is of 
a general nature and does not seek to incorporate a provision of law, as it may exist 
at any certain time, the amendments of the statute referred to become a part of the 
referring statute. With this distinction in mind I believe the two supreme court cases 
cited, and the opinion of the attorney-general referred to, can be brought within the 
rule as stated by the authorities hereinbefore quoted. 

It will be noted that in the case of Ludlow v. Johnston, 3 Ohio, 572, the refer
ring statute uses the term "in such manner as executors or administrators are by law 
able to discharge the debts of deceased persons." In the case of Stall v. Macallister, 
9 Ohio, 19, the statute provided that the sale of real estate by guardians should be 
governed "by the same regulations as are required of administrators in the sale of 
real property in the case of insolvents' estates." 

In the opinion of former Attorney-General Hogan, referred to, the statute pro
vided that "title and trust companies should make such reports to the auditor of state 
as are required of safe deposit and trust companies." In these two cases and the 
opinion of Mr. Hogan the word "are" is used and was of the same effect, I think, as 
though the word "now" had been used in conjunction with it. In other words, the 
legislature in these cases sought to adopt not a general law on the subject, but the 
law as it existed at the time of the passage of the adopting statute. This was the 
view taken by the court in a similar case, viz., Atkinson v. Swords, 11 Ga. App. 167, · 
74 S. E. 1093. In that case it was held that a clause in an enactment to the effect 
that a certain liability should be the same as "the liability fixed by the law governing, 
etc.," adopting by force of the ordinary and usual meaning of the word of the act, 
the law at that particular time did not extend to future enactments. I think the 
use of the word "are" in the two supreme court cases and the opinion of Mr. Hogan 
referred to, is sufficient to indicate a similar intention. In the statu1e we have under 
consideration, however, no such language is used. Section 1397 merely provides 
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that ;.hprifts, ett'., shall "receive like feeR for similar srrvier~.'' This larJ!.!l.lllge is in 
my opinion such as to affer·t an adoption of a genPral ntle upon thr suhiPr·t, and under 
the rule laid down in the authorities quoted in this opinion, such adoption would 
indudr all sul:sequPnt amrndments and be affected by thP rPpral of thP incorporated 
stu u e. 

Yiev>ing the situation pre>ented in the light of this rule, it is my conclusion that 
section 1:~97 has become inopprative in so far as the fees of sheriffs, deputy sheriffs, 
constablPs and othPr police offir·ers in fish and l!"ame ca.~Ps are c·oncernPd. This being 
so, no fees can he allowed thPse officers in these cases by reason of this section. If 
section 1:397 were not on the statute books, resort might be had to the general pro
visions of law to give fees to sheriffH, constables and police officers in this case, but 
inasmuch as the provisions of section 1397 still stand, but are mPrely inoperative as 
to these fees, Lecause of the amendment of section 1394, I do not believe any fees 
may be allowed to these officers in fi~h and game cases under the gpneral provisions 
of the fee statutes. Yery truly yours, 

JosEPH McGHEE, 
A ttorncy-Gemral. 

1365. 

SCHOOL DISTRICT-TRAXSFERRIXG TERRITORY AXD CREATING 
XEW DISTRICT, TO WHo:\! THE PRIVILEGE OF RE:.\IOXSTRATING 
EXTENDS. 

1. When territory is transferred from one district to another, the pril'ilege of remon
strating extends to the electors only who reside in the territory so transferred. 

2. When a new school district is created, the right to remonstrate extends only tD 
the electors of the newly created district. 

CoLu~mrs, OHio, .July 2~, Hll8. 

Hox. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 

DEAR STR:- :.\Iy opinion is reque;;ted l1y you un thP following statement of facts: 

"When territory is tran.sferred from one district to another, does the 
privilege of remonstrating, as provided for in section 4736, extend to 
the electors of the district to which the territory is transferred, as well as 
to the electors of the district in the territory transferred? 

The section further provides for the creation of a new school district 
from one or more school district~ ur parts thereof. Does this privilege of 
remonstrnting extend to the electors of such newly created school district, 
also. does the privilege extend to electors of a part of an existing school dis
trict not taken in to such new district?" 

Section 4736 G. C., to which you rE'fPr, reads as follows: 

"The county board of education shall arrange the school districts accord
ing to topography and population in order that the schools may be most 
easily accessible to the pupils and shall file with the board or boards of edu
cation in the territory affected, a written notice of such proposed arrange
ment; which said arrangement shall be carried into effect as proposed u.nless, 
\'oithin thirty days alter the filing of such notice with the board or boards 
of education, a majority of the qualified electors of the trrritory affected by 
such order of the county board file a· remonstranre \\ith the county 
board against the arrangement of Hchool districts so proposed. The 
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county board of education is hereby authorized to rrcate a school 
district from one or more school districts or parts thPreof. The 
county board of education is authorized to appoint a hoard of education 
for such newly created district and direct an equitable di,·ision of the funds 
or indebtedness belonging to the newly created district. :\I embers of the 
boards of education of the newly created district shall thereafter be elected 
at the same time and in the same manner as the boards of education of the 
village and rural districts." 

That is to say, the county board of education i.s by said section granted the author
ity to arrange the school districts according to topography and phpulation and in 
order that the schools may be most easily accessible to the pupils, and when such 
proposed arra.'ngement is completed by the county board of education, it shall file 
a written notice of such proposed arrangement with the board or hoards of education 
in the territory affected. The territory affected is primarily the tl'rritory which, 
in arranging the school districts, would be taken from one district and added to another 
district, according to topography and population, so that the schools may be most 
easily accessible to the pupils, and, given a strict construction, no othl'r territory 
in such district is affected. True, the districts are affected, but the statute does not 
say that a notice shall be given to the board or boards of education in the school dis
trict affected, but only to the board or boards of education in the territory affected. 
The arrangement shall not be carried into effect if, within thirty clays after the filing 
of -such notice with the board or boards of education, a majority of the qualified electors 
of the territory affected by such order file with the county board of education a written 
remonstrance against surh proposed arrangement. Here, again, we use the words 
"territory affected" and not the words "districts affected." The county board is 
authorized to create a school district from one or more districts or parts thereof. If 
a new district is created from two or more entire school districts, then it is clear that 
the territory which is affected is the entire territory of the new district and that alone 
and it was so held by this department, in opinion Xo. :368, Opinions of the Attorney
General for 1917, Vol. 1, page 9R7. In that case the county board of education united 
the Sparta village district and the 1:-louth Bloomfield rural district into a new district 
and named the new district the South Bloomfield rural school district, and the ques
tion was, whether a remonstranpe from the qualified electors of only one of such dis
tricts was sufficient, but inasmurh aR the whole of the two entire districts was taken 
in the creation of the new school district, the territory affected was held to he all the 
territory of both of said districts, and the fact that the new district was named the 
South Bloomfield rural srhool district, instead of some other name, made no differ
ence. Some light upon the intention of the legislature in this matter may be gathered 
from the history of the legislation in relation to said section. 

Section 4736 was first enacted February 5, 1914, 104 0. L., p. 1:38, wherein it 
was provided that the county board of education shall, as soon as possible, after organ
izing, make a survey of its entire district, that is, the entire county school district. 
The old section then provided that "the board shall arrange the schools according 
to topography and population in order that they may he most easily accessible to 
pupils." As far as the above quotation goes, the old and new sections were very 
similar. But the old section then provided: 

"To this end the county board shall have power by resolution at any 
regular or special meeting to change school district lines and transfer territory 
from one rural or village school district to another." 

Xo such provision is now contained in section 4736, although if action is taken under 
section 4736, and school districts are now arranged according to topography and popu-
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lation, and it is necP~sary in fO doing to change district lim·~, it is nPcP>~ary to pro
ceed in !'ubstaneP aenmling to the b't :.tl.o\"P quotPrlhmguagP. Said b~t alJOn' quoted 
languagP, while not eontuined in thP nP"" ,pf'tion, i> in >Uh>tanf'P c·ontaincd in 'pc·tinn 
4692, which will bP hPrPinaftPr refprred to. 

SPC'tion 4736 nP:<..i prm·iciPd that: 

"A map dP~<ignuting Rll<"h ehanges shall be entered on thP rPcords of thP 
board, and a eopy of the rc·>olution and map shall bP filPd with thP county 
auditor." 

This provision is no longer contained in the new section 4736, but in substance 
the language is found in nPw RPc•tion 4fi!l2. Old seetion 4736 then provided: 

"In changing boundary JinPs the board may proceed without rPgard to 
township Jines, and shall provide that adjoining rural districts are as nearly 
equal as po~sible in property valuation. In no case shall any rural district 
be created containing le>s than fifteen square miles. In rhanging boundary 
Jines, and other work of like nature, the county board shall ask the assistance 
of the county surveyor, and the latter is hereby required to give the services 
of his office at the formal request of the county board." 

"'hen said ~eetiuu 4736 was amended the last above mentioned language was 
entirely omitted, and is now found in no part of the ~chool laws. At the same time, 
however, that section 4736 was amended, and in the same bill, viz.: amended senate 
bill 282, passed l\Iay 27, 1915, sPction 4692 was amended to read as follows: 

"The county hoard of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of thP 
county school district. Such transfer shall not take effect until a map is 
filed with the auditor of the county in which the transferred territory is situated, 
showing the boundaries of the territory transferred, and a notice of such pro
posed transfer has been posted in three conspif'liOu~ plnce~ in the district or 
districts proposed to te transferred, or printed in a paper of general circulation 
in said county, for ten days; nor shall such transfer take effect if a majority of 
the qualified electors residing in the territory to be transferred, shall, within 
thirty days after the filing of such map, file with the county board of education 
a "Tittcn remonstranrc against such proposed transfer. If an entire dis
trict be transferrPd the hoard of education of such district is thereby abolished, 
or if a member of the board of education lives in a part of a school district trans
ferred the membPr becomes a non-resident of the school district from which 
he was transferred, and ceases to be a member of such board of education. 
The legal title of the prop£>rty of the board of education shall bePome vested 
in the board of education of the school district to which such territory is 
transferred. The county hoard of education is authorized to make an equit
able division of the Sf'hool funds of the transferred territory either in tlw 
treasury or in the course of collection. And also an equitablE' division of the 
indebtedness of the transferred territory." 

In said section ure found many of the provisions in relation to the transfer of terri
tory which was formPr!y contained in section 4736, and in both Rertions 4692 and 4736 
was added languagE' whic·h J.{ave certain electors a right to rPmonstrate. :Xo right to 
remonstrate was theretofore PontainPd in any of the GPneral Code sections which refer 
to the transfer of territory from one school district to another. In section 4692 the 
language is perfectly C'l<'ar, that is, the pPrsons who have a right to remonstrate are 
"the qualified elPctors residing in the territory to be transferred," and it might also 
be added that at thP same time :md in the same hill, Hef'tion 4694, which provided for 
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the transfer of territory from one county school district to another, or to an adjoining 
exempted village school district, or city ~chool district, was ampnded, and in said 
section is found language as follows: 

"Provided at least fifty per centum of the electon; of the territory to 
he transferred petition for suPh transfer." 

While no right of remonstr:mce is given in f'ection 46!16, th<' above hmguage is 
only referred to as showing that the legislature intended that only those electors who 
resided in the territory to be transferred should be the elPctors who could petition, 
and so in sec~ ion 4692 the language is clear that only thoEe qualified electors who re
side in the territory to be transferred are those which are permitted to remonstrate. 
Just why the legislature should use differ<'nt language in the different sections in re
lation to the same matter is difficult to understand and ordinarily in giving full effect 
to each word, clause and sentence it would be necessary to give a different meaning 
to the language whiPh is contained in section 4736 than that which is contained in 
sections 4692 and in 4696; but I am advised by the superintendent of public instruction 
that the universal administration of the law has been to permit only those electors 
in the territory of the newly created district or in the arranging of school districts 
in the territory which is transferred from one school district to another to remonstrate 
against such arrangement or the creation of such new districts. 

This view also seems to be the view which bas been taken by our courts and I 
call attention to a ease found in 6 0. App. Rep. 415 entitled Fisher v. \Vhitters et al., 
wherein the county board of education consolidated two village districts into one 
district and thus Preated a new school district as provided by section 4736. On page 
417 Houck J. in delivering the opinion of the court UfeS the following language: 

"Xo claim is made in the amended petition that advantage was taken 
by the electors of the new scl,ool district of the provisions of section 4736 Gen
eral Code, part of which reads 'Which said arrangement shall be carried 
into effect as proposed unless within thirty days after the filing of such notice 
with the board or boards of education a majority of the qualified electors 
of the territory affected by such order of the county board file a written re
monstrance with the county board against the arrangement of school dis
tricts so proposed.' " 

The court in the above language refers to the right of rem: nstrating to the electors 
of the new school district and while in said case the same as in my opinion above 
referred to the entire districts were created into a new school district yet instead of 
using the language "territory affected" the court uses the language "of the new school 
district." 

I can come to but one conclusion from the history of said legislation and that is 
th~t the legislature when it amended section 4736 and used the language "qualified 
electors of the territory affected " meant the same as when it used the language in 
section 4692, "qualified electors residing in the territory to be transferred" and the 
same as in section 4696 when it used the language "electors of the territory to be 
transferred.'' I therefore advise you in answer to your several questions as follows: 

1. When territory is transferred from one district to another the 
privilege of remonstrating extends to the electors only who reside in the 
territory so transferred. 

2. When a new school district is created the right to remonstrate ex
tendS only to the electors of the newly created district. 

3. :\ly answer to your second question answers your third. 
Very truly yours, 

JOSEPH ::\lcGHEE, 

Attorney-General. 
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1366 . 

• \.l'l'HCJL\L OF .\B:-.TH.\\ T UJ:' 'l'lTLE FOH LOT XO. :;.;OF \\'(HlDBWJ\YX 
l'L.\<'E, Fl:.\XKLIX CfWXTY, OHIO. 

CoLD!BL"!", Omo, July 27, 191R 

Hox. CAJ<L E. STEEB, Secreta/'}' Hoard oj Trustees, Ohio Stare l'11iz·ersitj•, Cnlum
bus, Ohio. 
Dr..\R S•R :-I beg to aclwwlPdge 1·ecPipt of thC' :1h~tra•·t of title for the fol

lowing dt•st·ribrtl real Pstate in Clinton to\Vnship, Franklin county, Ohio: 

Being Lot No. Thirty-five (35) of '\\'ootl-Brown plnrP, H~ the ~arne 

is numbered and delineate<l on the rt:'cor<letl plat tliereof, Plat Book 5, 
pag<'s 1 !16 anrl 1 !l7, in the recorder's office in Franklin county, Ohio. 

I have earefully examined said abstract and find no defects in the title to said 
1·eal <'~tat!' ns disclosed thereby whi(·h lapse of time Las not cured. There are no 
liens or ineumbranees against said real estate excepting the taxes for the year 
1918, which are undetermined, are unpaid and a lien, also special tax<'s noted on 
the trea~mrcr 's duplicate for the improvt:'mt:'nt of Edgevit:'W lot, fivt:'-year plan, bal
ance 40 cents, with 5'7o interest. One installment of 10 ct:'nts :mol interPst was 
due in June, 1918. 

Subject only to the payment of' sait! taxes and said assessment, I am of the 
opinion that the abstract discloses a good and sufficient title in fee simple in 
Thelma Burnett to said Lot X o. 35, a hove mentioned. 

I am returning the abstract hpre"·itb. 
Very truly yours, 

JosEPH 1\fcGHEF:, 
Attorney-General. 

P. S.-I have also this day examined the mortgage records of }'ranklin eonnty, 
Ohio, antl find from the indexes thereof no mortgages of ret•oril against saitl 
property. 

1367. 

YILI1AGE INCORPORATED, OH VILLAGE TO WHICH TEHRITOHY IS AN
NEXED, AFTI<JR BOXDS ISSUED BY TOWNSHIP FOH HOAD Il\IPROVE-
1\IENT, DOES NOT ASSUME P AHT OF INDEBTEmmss, INDEBTED
XESS IS LIABILITY AGAINRT TOWNSHIP. 

Cmx:--rm·s, Omn, July 27, 1918. 

(1) A village incorporated after tlze issuing of bonds by the township trustees 
for a road improvement under the provisious of sections 3298-lSd and 3298-lSe does 
not assume auy part of said bmzdcd indebtedness n·eu tlzouglz a part of tlze road 
improved is included within the corpomte limits of said ~!illage. Tlzc bouded in
debtedness so created is a liability agaiust tlze township as a wlzolr, and the levy that 
is made to take care of this b01zdPd indebtedness is made agaiust all the prof'crty 
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of the township whether lying ~.:itlzin or without the limits of mwzicipal corpora
tions therein. 

(2) A village to wlziclz territory is annexed, aud iu 'Wlziclz territory there is a 
road, for tlze improvement of which tlze to~•·nslzip trustees lzad issued bonds, does 
not assume any part of said bonded indebtedness. Tlze bonded ilzdcbtedness so 
created is a liability against tlze towns/zip as a wlzolc, and tlze levy that is made to 
take care of this bonded indebtedness is made against all tlze property of the town
s/zip wlzetlzer lying within or without tlze limits of mmzicipal corporations therein. 

HoN. C. G. RoETZEL, Prosewting Attonzey, Akron, Ohio. 

DEAR SIR :-I have a communication of July 17, 1918, signed ,by W. A. Spen
cer, assistant prosecuting attorney of your county. This communication reads as 
follo,vs: 

"Will you please give me an opm10n upon the following questions: 
Some six months ago Silver Lake village was incorporated out of a 

part of the territory which was formerly Stow township, Summit county, 
Ohio. Previous to this incorporation, Stow township had improved and 
constructed a road known as Payne avenue, and for its share of the cost 
of this road issued bonds which it obligated itself to pay. When Silver 
Lake village was incorporated it took within its limits a portion of 
Payne avenue. The trustees of Stow township now want to know whether 
Silver Lake village must pay a proportionate part of this bond issue 
which would cover that part of the road within the village limits, or 
whether what remains of Stow township is still obligated to pay the 
whole of its share of the bonds as per the agreement originally made. 

A somewhat similar situation exists with reference to the village of 
Cuyahoga Falls, Summit county. Cuyahoga Falls also recently annexed 
to their village a part of what was Stow township. Previous to this 
time, Stow township has i~sued bonds to cover its share of the cost for 
improvement of what is known as the Stow·Tallmadge road. 

We wish an opinion as to whether or not the village of Cuyahoga 
Falls will share with Stow township the payment of these bonds in pro
portion to that part of the road taken in the village, or whether Stow 
township will have to pay its share of the entire bond issue as it origin
ally obligated itself to do.'' 

The communication naturally divides itself into two parts, the one having to 
do with the incorporation of a new village called Silver Lake village from terri
tory originally forming a part of Stow township, Summit county, Ohio, and the 
other having to do with the annexation of certain territory to the village of 
Cuyahoga Falls, Summit county, Ohio, which territory originally formed a part of 
Stow township lying outside of said village. 

Let us consider these two questions in the order set out in the communica
tion: In the first question you ask whether the bonds issued by Stow township 
to pay for the cost and expense of a road lying in the township, a part of which 
road falls within ·the incorporated village of Silver Lake, should be paid in whole 
by a tax levy upon the territory lying outside of the village of Silver Lake, or 
whether Silver Lake village should assume a part of this indebtedness propor
tioned to the part of the road that now lies within said village. 

It is my opinion that neither of these alternative propositions is correct. It is 
my opinion that these bonds must be paid from a tax levy made upon all the 
taxable property of the township whether this property lies within the incor-
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porutP<l YillugP of 1:-'ilnr Lake or any other village within Stow township, or 
\1-hethn it ];,,, \\·itlwut the iiH·or; ur:ttPd Yillugc of ~ih er Lake or within tbt• t·ur
l'oratP limit" of any othcr village. In other woruR, when the township trustees 
of Stow town.-hir, issut•d ),muls to t:rkP can· of tht• l'ost and exr,•·u-e or tL•· impro\·t•
ment of wLut was known as Payne a\·enue road, the bon<ls bC'l'ame au obligation 
against the township ns a wholP, and tht' levy whil'h is ma<lc f10m tillll' to tim!' 
.by thP township tru,te<'s to l•IoYitlc a fun<! out of \\·hit·h thPse bonds ma_,- be 
redeemed is ma<lP :1gaimt all thP rropert~- of the township whetlter it liP~ within 
the limits of an imoqJOratP<l village or lies without Raid limit~. 

"'hilc your t·ummuuit·:ttion docs not <Iistinctly intlicatP, yet I tal<e it that the 
bondR WPrP i~suetl by the township trubtees un,]er the provisions of the \\'hitP
Mulcahy law, which bccanic effeetivc on the 2Hth day of ,June, 1917, and I Hhall, 
therefore, notP n few l'ro,·ibiouH of Haiu law. The print•iple, however, would be 
the same, evPn though thP bon<ls wPrP issued under th<' proYisions of the <'ass law. 

SPdion 3:!9H-15!l, 107 0. L. i!l, reads as follows: 

''The pror,ortion of the <·ompC'nsation, damagPs, •·osts ami expC'nses of 
sueh improvement to be paid by the township shall be paid out of any 
road improvement fund available therefor. For the purpose of providing 
by taxation n fund for the pnyment of the township 'H proportion of the 
eompensation, damages, eosh nn<l evpenses of constructing, reconstruct
ing, rPsurfacing or improving roads under the provisions of section 3298-1 
to 32!JH-15n inc•lusive, of the General Code, and for the purpose of main
taining, r<'pairing or dragging any public road, or road~, or part thereof, 
unilpr their jurisdiction in the manner provided in sections 3370 to 3376 
inclusive, of the General Code, the board of trustees of any township is 
hereby authorized to lPvy annually a tax not exceeding three mills upon 
Paeh dollar of the tax:tble property of said township. Said levy shall be 
in aduition to all other levips authorized by law for township purposes 
anrl subje<·t only to the limitation on the combined maximum rate for all 
taxrs uow in for<'P. The taxps so authm·in•d to be levied shall be placed 
by tbP eounty auditor upon the tax duplicate against the taxable property 
of the township and collected by the county treasurer as other taxes. 
When eollectcd sUt·h tnxes shall be paid to the treasurer of the township 
from which they are colleeted, and the money so received shall he under 
the eontrol of the township trustees of such township for the purposes for 
whi<'h suC'h taxes \\'Pre levied.'' 

From the prodsions of this section it is to be note<! that the levy which is 
made annually hy the town~hip trustees is made "upon eaeh dollar of the taxable 
property of Raid township." That is, the levy eovers the entire property of the 
township whethf'r within or without the limits of a municipal corporation. 

It is to bP notPd that this section further provides that the county auditor 
~hall place the tax levy upon thE' tax duplicate "against the taxa hle property of 
the township.'' 

SE>rtion 329H-1 5P provides that: 

''The tow11~hip tru~tef's, in anticipation of the collection of such taxes 
an<l assP~smPnts, or an~· part thereof, may, whenever in their judgment it 
is deemed neeessary, s!'Il the bonds of said township in any amount not 
greater than th<' aggregatP RUm neeessary to pay the estimated compensa
tion, damagC's, •·osts and expenses of sueh improvPment. '' 
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This section further proviues: 

"Prior to the issuance of sueh bonds the township trustees shall, in 
ease all or any part of saiu bonds are to be redeemed by special assess
ments, provide for the levying of a tax upon all the taxable property of 
the township to cover any deficiencies in the payment or collection of any 
such special assessments.'' 

From the provisions of these two sections it is clearly evident that the bonds 
issued by your township trustees are obligations against the township as a whole, 
including not only the territory lying outside of any municipal corporation but 
as well the territory lying within a municipal corporation, and that the redemp
tion of these bonds must be made from a fund created by a levy of taxes upon 
all the property of the township. 

Hence, the levy made annually by the township trustees of Stow township 
will be maue against the property lying within the incorporated village of Silver 
Lake just the ~arne as it would have been levied against this same property if the 
village had not been ineorpor11teu. But the village as a village does not assume 
any part of this obligation, neither do the authorities of the village make any 
levy of taxes to create a fund out of which to redeem any part of these bonds. 

From this I think it is clear that neither of the alternatives set out in the 
communication is correct. The village does not assume any part of the obligation; 
but on the other hand, the part of the township outside of the incorporation of 
said Silver Lake village docs not assume the entire obligation, but the obligation 
stands against the township as a whole. 

I think this answers your first· question. 
The second question is to this effect: Certain territory originally lying out

:-;ide of the village of Cuyahoga Falls, and in Stow township, has been annexed to 
the village of Cuyahoga Falls, and through the territory so annexed a part of the 
Stow-Tallmage road runs, for the construction of which bonds had been issued by 
the township trustePs of Stow township, and some of the bonds have not as yet 
been redeemed. 

The question is as to whether Cuyahoga Falls should assume a part of this 
obligation, or whether Stow township will have to pay the bonds so issued. 

The same answer and the same reasoning will apply to this question as applied 
to the first question. Cuyahoga Falls as a village will not assume any part of 
said obligation neither will the property of Stow township outside of Cuyahoga 
Falls be compelled to bear the entire obligation, but the township trustees in 
making a levy from the proceeds of which the bonds shall be paid, will make the 
levy upon all the taxable property of the township whether it lies within the 
village·of Cuyahoga Palls or whether it lies outside the corporate limits of Cuya
hoga Falls. 

Hence, the tax levy made by the township trustees from year to year will be 
levied against the territory annexed to Cuyahoga Falls just the same as if it had • 
not been so annexed. 

In passing, I might say that I am assuming that the trustees of Stow town
ship have not created a special road district of the territory lying outside of the 
municipal corporations within Stow township under the provisions of 3298-25 
General Code. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General 
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136:'. 

COl"XTY DITCII-WHEX NEW ESTDIATE ~IAY BE ~IADE-NOTICE
WHEX CO~C\IISSIO~~R~ ~fAY XOT CIIAXGE CHARACTER OF DI
PRO\"El\IEXT. 

The sale of the z.:orl~ of construction of a county ditch, had1zg been prevented 
by iujunction for such period nf ti111c owing to the increase in prices it is impos
sible to secure a bid at the cost of cmtsfruction as estimated by tlze engiueer, a neuJ 
estimate may be made. 

No further notice to interested persons is legally required as to tlze making of 
such re-estimate, but it is ad·l'isable tn notih,• the owners of assessed lands in some 
manner of the change in the estimate. 

After a petition has been filed, praying for the construction of a ditch improv~ 
ment, and the proceedings have reached the point where the next step is the sale of 
the improvement, the commissio11ers have 110 power to cha11ge the character of such 
improvement b:y; clzauging an open ditch to a tile 011e, or such other change as makes 
it a different improvement from that originally fozwd for. 

Corxli!Bt:s, 0Hro, July 27, 1918. 

Hox. CHARLES L. FLOJ<\, Prosecuting Attonzey, .\'c1c·ark, Ohio. 
DEAR Sm :-On .June :w, 1918, you addressed the following inquiry to this 

department: 

"In November, 1915, a l'etition was presented to the commissioners 
of Licking county, praying for the establishment of a county ditch. The 
petition was granted and the proceedings progressed according to law up 
to the point where the county surveyor, who was doing the engineering 
work, was about to sell the work, at whkh time one of the land owners, 
to be assessed for the work, obtained an injunction against further pro
ceedings; th" letting of the work was not aJverti:;ed, and consequently 
no contract was ever made for the construction work. 

The injunction proceeding has just terminated in favor of the com
missioners, and it is now desired to proceed with the construction of the 
ditch, but the commissioners are confronted by three propositions. 

The engineer's estimate of the cost of the work was made in 1915. 
:uaterial and labor have greatly advanced in price since the estimate 
was made, so that sueh estimate is now far below what the work will cost 
at the present time. Also, a part of the ditch, as designated in the speci
fications, was to be an open ditrh. It is now desired to make the entire 
improvement a tile ditch. 

I shall appreciate your opinion on the following propositions: 
First-May the commissioners now have the engineer prepare a new 

estimate, and proceed to let the contract and have the work done on the 
basis of such new estimate f 

Second-If so, may such action be taken without any further notice 
being given the land owners whose property will be assessed f 

Third-May the entire ditch be now constructed of tile, in view of the 
fat·t that the original specifications, made in 1915, called for part of the 
ditch to be of tile and a part to be an open ditch!" 

Your request has not been complied with sooner because of the difficulties 
presented by the first of your three questions. 
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It is, of course, necessary to examine the statutes upon the ~ubjN·t, which 
are contained in the chapter ''Single County Ditche:;,'' and so far as they affect 
these questions, are as follows: 

''Section 6443. The board of county commissioners, at a regular or 
called session, when necessary to drain any lots, lands, public or corporate 
road or railroad, and it will be conducive to public health, convenience or 
welfare, in the manner provided in this chapter, may cause to be located 
and constructed, straightened, widened, altered, deepened, boxed or tiled1 

a ditch, drain or watercourse, * * * * '' · 

It will be here noted that there are a number of different things which may 
be done under the authority of this section, two or more of which were done in 
the case in hand. Your inquiry shows that an order has been made for the location 
and construction of a ditch and for tiling a part of the same. This section con
tains the authority of the commissioners to do these things, and directs that they 
shall be done in the manner provided in this chapter. 

Section 6446 provides who may make application for such improvement, and 
6447 makes provision for a petition and bond. The beginning of the section is as 
follows: 

''A petition shall be filed with the county auditor setting forth the 
necessity and benefits of the improvement and describing the beginning, 
route and termini thereof.'' 

Of course, it follows that this petition must designate the character of the 
improvement; that is, it must be a petition for one or more of the things which 
the commissioners by 6443 are empowered to do, as it is in the present case. 

It further follows from the provision giving commissioners jurisdiction to do 
certain specified things, and then providing for invoking their action by a petition 
filed by qualified persons that the specific thing or things sought to be done are 
to be set forth in the. petition, and that the jurisdiction of the commissioners in 
the particular proceeding is limited to an improvement of the character prayed 
for in the petition. 

Section 6449 and 6450 provide for notice to land owners. 

Section 6451 is as follows: 

''The county commissioners shall meet at the place of beginning of the 
ditch, as described in the petition, on the day fixed, as provided in this 
chapter, and hear the proof offered by any of the parties affected by said 
improvement, and other persons competent to testify. They shall go over 
and along the line of the improvement, and by actual view of the ditch 
and the premises along and adjacent thereto which are to be drained or 
benefited thereby, determine the necessity thereof, and may adjourn from 
time to time and to such place as the necessity 'of the work may require. 
If the commissioners find for the improvement, they shall fix a day for 
the hearing of applications for appropriations of land taken therefor and 
damages that persons, affected by said improvement, may sustain thereby, 
and for tbe approval of the report of the county surveyor as hereinafter 
provided for.'' 

Section 6452 provides for combining different improvements or for the exer
cise by the commissioners of the power to do different things provided in 6443 
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in OIH' J>ro<'f'<••ling. "'hilP it <loPs not intlutk eon,tructiou ·awl tiling, the two 
mu~t nece>sarily be unitP<l, as eonstruction, \'i'bile us£'d in li44:J Pspeeially tn 
desil!nate an impron•mpnt whi<•h is entirPly nPw frnm onp which is a mo,Jifica
tion of ~oml' former impron•m£o'nt, yet ex ~ i termini must ineluup all the other 
impro\·emenb, all of whil·h must J,e eonstructed. There would, tbt•refon·, seem 
no doubt of the po\n'r of thP l'ommi"ioners to construct a new ditch, a part of 
whiC'h might be tiled and a J•art t·om-tructP<I as an opPn ditt·h. 

Hretion li-!;j:J provides for a fiwling al!ainst im!Jrovement, and H·etion G454 
proviclPs as follows: 

''If the county commissioners fine] for the improvement, they shall 
t•ause to be entl'red on their journal an orcler directing the c•onnty ~ur
veyor to go upon the line descrihetl in the petition, or as changed by them 
as providecl in this chapter, anti survey and level it, and set a stake at 
every hundred feet, '' * * * ·• and make a report, profile and }Jlat 
thereof, and estimate the numlJl'r of cubic yards of earth or other sub
stance to be rpmoved, and the cost per cubic yard for each working section 
as hereinafter provided, and of e:l<'h section of onP hundrecl fePt. '' 

This section furnishes data from whieh the total cost of location and con· 
struetion, or rather an estimate of the total rost of the improvement, mny be 
ascertained, and 645.3 contains the following: 

''The county commissioners, by sueh order, shall direct the county 
surveyor or engineer to make and return a schedule of the lots and lands, 
and public or corporate roads or railroads that will be benefited, with an 
apportionment of the cost of location, and the labor of constructing the 
improvement, 111 mone·y, according to the benefits which will result to 
each * * * * * '' 

It will be noted here that what the engineer i~ t·alled U]Jon to do is to make 
an apportionment; that l5, to eotupare the hPnefits rpceived by paeh hPnefitrcl 
ownPr, and how much they are relatively to each other. This apportionment he 
is directed to make "in monpy," This can mean nothing else than that he is to 
make this apportionment by ascertaining the total cost aceording to the estimate 
made by him uncler 64:i4, and then show the apportionment thereof by making the 
proper division of the estimated cost among the different parties benefited. The 
section further provides that certain kinds of benefits shall be taken into account 
in making this apportionment, and that there shall be ''a specification of the 
manner in which the improvement shall be made ancl rompletecl, the numbpr of 
.flood-gates, waterwayR, * * " * *," etc. 

This is quotetl to show that all details as to the character and manner of the 
construction of the improvement are to he settled in advance of selling thP work. 

Ref•tion 6457 requirps the f'ommisHionpr~ to review the apportionment made 
by the surveyor, and that they may so amend it as to make it fair' and just in 
Jlroportion to the benefits, providing that thPy may adjourn for that purpose and 
go upon the premiseH, makp an entire reapportionment ancl bring in new parties, 
if neeessary. 

SPction 64r;o provides that on or before the day set for the hearing when the 
t·ommissioners fintl for the improvement, any persons whose lands are affected 
may make apJ>lication for eompen;.ation an<l damagPs. Of eourse, the amount of 
this compensation and damages would depend upon the ehara,~ter of the improve
ment, and would be entirely tlifferent in a tile ditch from what it would be in an 
open flitch. 
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Section 6461 provides for the agreement of an allowance of such compensa
tion and damages, and other sections provide for the payment before entering upon 
the work of improvement. Then follow detailed provi~ions for an appeal (646!!-
6480) and 6481 is as follows: 

'' \Vhen an appeal has been taken, after the transcript of the pro
ceedings before the probate judge antl the other papers in the case are 
returned to the auditor's office, the county commissioners shall cause such 
entry to be made on their journal as will give effect to the verdict and 
findings of the jury. In such cases and in cases where no appeals have 
been taken, they shall fix a time for the public sale of the construction of 
the improvement in sections not less than one hundred feet nor more than 
sixteen thousand feet in length, or it may be sold as an entirety in the 
discretion of the county commissioners and county surveyor or engineer.'' 

Section 6482 then provides for advertising, for selling the construction of the 
work, at which point your proceedings hav.e arrived. 

It now appears in your case that it is useless to proceed to take. the next 
statutory step, and that the improvement. cannot be sold under the present esti
mate, because there will be no bid as low as the estimated cost, and therefore 
under 6482 the work cannot be sold. There is in the whole statutory scheme no 
provision for abandoning an improvement after it has been found for. So you 
find yourself in a dilemma; that is, you can neither go on nor stop. 

Of course, this difficulty must be resolved by finding a way to go on. The 
principal difficulty lies in the requirement upon the engineer of making the ap
portionment under 6455 ''in money.'' It has already been shown that this is not 
a finding in dollars and cents of what each one must eventually pay. It is noth
ing but a division of the cost, which for convenience and uniformity is expressed 
in dollars and cents. It seems necessarily to follow from the fact that a bid can
not be received in excess of this estimate that the amount apportioned to each 
one would constitute a maximum above which he could not be required to pay. 
This conclusion, however, disappears in view of the necessity for paying compen
sation and damages which are not included in this estimate at all. It, therefore, 
is not a maximum sum of money beyond which the land owner cannot be required 
to pay for the improvement, but remains nothing more nor less than a divi~ion 

of the burden among those who receive the benefit. 
If, thet:efore, you cannot stop, but must go on, and if you cannot take a bid 

above this estimate, and cannot get a bid which is not above it, something has 
to give way, and that "something" in the necessity of the case is the estimate. 

This estimate is of the probable cost of construction. It has been made by 
an engineer with the best lights he possessed at the time. The construction of the 
improvement has been held up by the courts; during this period of delay the 
mutations of time have been beyond all human foresight or calculation, and 
money now has substantially less purchasing power than at the time of making 
this estimate. The estimate was nothing but an estimate at that time. Of course, 
the statute contemplated that the improvement would be carried out before such 
lapse of time as would create such change as upsets human calculation, but it was 
not so. It, therefore, must follow that another estimate could now be made en
abling this proceeding to go on, which must go on because it cannot stop, and 
your first question is thet·efore answered that a new estimate may be made. This 
estimate does not, however, include the making of a new apportionment, but in 
order to express it in money a simple arithmetical calculation is necessary. 

However, it would seem to me that it would possibly be best to first offer the 
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work llllfler the ol•l C'>timatP in onlt•l tLat 110 <Jlll'•tion t·an Ill' raise<! that thC' 
work might Lave been lPt thereuwler. Aftc•r it is <lemoustrate<l that the ol<l e,.;ti
mate is too low a nPw estimate <'ould hP made. 

Coming to your seeowl question, there is no ~tatutory provision for furthPr 
notice, or, in faet, for hut one notice, in t'ommon with all other qua~i judicial 
proceedings. It would hP advisable, howe,·er, to give informal notice to all tl<e 
affected land owners of tlw elwn~e of the PstimatP, as by doing this the emu
missionPrs might stand lwtter in Pquity if injunction proeeedings were invoked 
on account of the ehange. 

As to your third quP,tion, the ansn·C'r must alread.)o Le apparent from what 
is premised as to the jurisdidion of the commissioners and the manner in which 
it must be invoked. 

It is too late after a specifie improvement has been prayed for and granted, 
and it has proceeded to the point of selling the work, to change and make an 
improvement of a dift'erent charader; that is, to do one of the different things 
that the commissioners ha<l powPr ant] jurisdiction to have done if properl~

initiated. 
Yours very truly, 

]OSFPH ).lcGHEF., 

A ltorne:y-Genera!. 

1369. 

ENGINEER AND ASSISTANT::; E).IPLOYED L"XDER HECTION 2411 MUST 
BE PAID FROM THE GENERAL COUNTY FUND-).IONEY CANNOT BI•; 
TRANSFERRED FROl\I A Fl'ND CREATED FOR A RPECIAL PURPOSE 
TO THE GENERAL COl~XTY FrXD. 

1. The engineer aud assista11ts proz·ided in section 2411 G. C. must be paid from 
the general county fuud and 110t from the fu;;d created iu take care of the cost and 
expense of an improvemeut in rcfcreucc to which said eugineer and assistauts per
form labor. 

2. There is no authority in Ia<'' to transfer 1110111'.\' from a fund created for a 
special purpose to tlze general county ju11d. 

CoLUMBl:s, Omo, July 27, 1918. 

Hox. CLARE CALDWJo.LL, Prusecutiug Attorney, TVarreu, Olzio. 

DEAR Sm:-1 have your •·ommuni<>ation of some <lays sinee whieh is as follow~: 

''In ease the c•ounty C'ommi~sioners have employed an engineer in 
accordance with HC'ction 2411 G. C., and in the c·aHc> the county surveyor 
has in his employ {'ertniu as~iHtants, deputies and inspectors, in accord
ance with Pection 27H8, and all of these persons are engaged exclusively 
upon a certain speeial improvement-for example, n bridge-may the com
pensation clue all these employPs, or any of them, be pnicl from the fund 
<'reated for the purpose of paying the cost nncl expense of constructing 
the given improvement? 

If your answer is that the payment must be made from the general 
fund of the rount;v, is there an~· provision under which the general fund 
of the county may suhscquPntly be replenished to the amount of the 
payment of the rompensation, fl'Om the spec•ial full<! crPate<l for the c•ost 
and expense of the impro\·ement?'' 
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Your question naturally divides itself into two parts: (1) as to whether the 
engineer and assistants employed under section 2411 G. C. sliould be paid from 
the proceeds of the special fund created for taking care of the cost and expense 
of a certain improvement upon which they devote their time and labor, or whether 
they should be paiu from the general county fund; and (2) whether there is any 
authority in law for transferring a portion of the special fund to the general fund 
of the county, provided I hold that these employes should be paid from the general 
fund. 

Section 2411 G. C. reads as follows: 

''When the services of an engineer are required with respect to roads, 
turnpikes, ditches or bridges, or with respect to any other matter, and 
when, on account of the amount of work to be performed, the board deems 
it necessary, upon the written request of the county surveyor, the board 
may employ a competent engineer and as many assistant engineers, rod
men and inspectors as may be needed, and shall furnish suitable offices, 
necessary books, stationery, instruments and implements for the proper 
performance of the duties imposell on them by such board." 

Under this section the engineer and assistants and clerks employed by the 
county commissioners to assist him are employed to perform work which other
wise would devolve upon the county surveyor and his office force, and for the per
formance of which the surveyor and his force would not be entitled to com
pensation over and above the salary pertaining to said office. So if the county 
surveyor and his force performed the work which under the law becomes a part 
of his duties, they are entitled to receive no compensation from the fund created 
to take care of the cost and expense of the particular improvement upon which 
the wo~k is performed. They obtain their salaries from the general county fund, 
under the allowance made by the county commissioners, or the court of common 
pleas in the event it makes an extra allowance. 

As the engineer and assistants provided for under section 2411 G. C., are 
employed to perform work, which would otherwise devolve upon the county sur
veyor, due to the fact that the county surveyor cannot perform the work him
self, said engineer and assistants are not entitled to receive any compensation 
from the special fund so created. This is the logical conclusion deduced from 
said section 2411. 

Further, the legislature has seen fit to make specific provisions in reference 
to this matter. Section 2413 G. C. reads as follows: 

''Sec. 2413. The board of county commissioners shall fix the compensa
tion of all persons appointed or employed under the provisions of the 
preceding sections, which, with their reasonable expenses shall be paid 
from the county treasury upon the allowance of the board. No provi
sions of law requiring a certificate that the money therefor is in the 
treasury shall apply to the appointment or employment of such persons.'' 

l!nder this section all persons employed by the county commissioners under 
section 2411 G. C. must be paid from the .county treasury. 

The conclusion herein reached by me is in harmony with an opinion rendered 
by on"e of my predecessors, Hon. Timothy S. Hogan, and found in Vol. II of the 
Annual Report of the Attorney-General for 1913, p. 1144. Mr. Hogan held as 
follows at p. 1146: 
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"When an en~oineer i• pmployP<l, pur•u:mt to the provi~ions of section 
2411, I am of the opinion that be may pt>rform the services prPscribed 
by section 2343, as to bridges. His compensation, however, must be paid 
in the manner set forth in section 2413 and not from any fund contpm
platcd by sections 2343 and 2344. '' 

This disposE's of your first question and the answer to it makes one necessary 
to your second question. The anHwcr to your second question is based upon the 
provisions of section 5654 G. C. This section reads as follows: 

''Sec . .:;G.:;4. The proeeeds of a special tax, loan or bond issue shall 
not be usC'd for any other purpo>e than that for which the same was 
levied, issued or made, except as hPrein provided. When there is in the 
treasury of any city, village, county, township or school uistrict a sur
plus of the proceeds of a special tax or of the proceeds of a loan or bond 
issue which cannot be used, or which is not needed for the purpose for 
which the tax was levied, or the loan maue, or the bonds issued, all of 
such surplus shall be transfcrreu immediately by the officer, boaru or 
council having charge of such surplus, to the sinking funu of such city, 
village, county, township or school district, :md thereaftl'r shall be subject 
to the uses of such sinking fund.'' 

It will be noted that there are two separate and distinct proviSions in this 
section. The first one is to the effect that the proceeus realized from a special tax, 
loan or bond issue shall not be used for any other purpose than that for which 
the same was provideu. The second provision statPs that when any of the fund so 
realized cannot be used for the purpose for which it was created, or is not needed 
for such purpose, the surplus shall immediately be transferred to the sinking fund 
of the proper subdivision and thereafter shall be subject to the uses of such sink
ing fund. 

From this section it seems clear to me that there is no authority in law for 
transferring any part of the money in a fund crPated for a special purpose, to the 
general county fund, for the reason that the statute provides that it must be used 
for the specific purpose for which it was created and for no other, and if there 
should be a surplus, it must immediately be transferred to the sinking fund. 

When we turn to the provisions of section 229G G. C., which has to do with the 
transfer of money from one fund to another upon the oruer of the common pleas 
court, we find a special inhibition against the transfer of public funds which are 
the proceeds or balances of special levies, loans or bond issues. This section 
reads as follows: 

'' R!'c. 2296. The eounty commiRqioners, township trustees, the board 
of e<luc·ation of a school ui~trict, or the council, or other board having the 
legislative power of a municipality, may transfer public funds, except the 
proceeclH or balances of special levies, loans or bond issues, under their 
supervision, from one fund to another, or to a new fund created under 
their re"p<'ctive supprvision, in the manner hereafter provided, which shall 
be in addition to all other procedure now provided by law." 

Hence from all the above it is evident that there is no authority in law to 
transfer money from a fund created for a special purpose to the general county 
fund. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1370. 

OFFICER E~TITLED TO S.\LARY REGARDLESS OF WHETHER OR XOT 
HE PERFORMS THE DliTIES OF HIS OFFICE. 

Salary is incident to the office, and not to tfze performance of the duties of the 
same. Hence, so long as an officer does not rcsig11, or die, or is removed, he is en
titled to the salary pertaining to that office. 

CoLnrscs, 0Hro, July 27, 1918. 

The Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Olzio. 

GE!'ITLEJ\IEX :-I have your communication of recent date which reads as fol
lows: 

"We respectfully request your written opinion upon the following 
matter: 

SL\TE~IEXT OF F.\CTS. 

A man who holds a position requiring all of his time becomes a 
candidate for treasurer of a city. He receives the nomination and is 
properly elected and qualified. His compensation by ordinance is fixed at 
$2,000.00 per annum. Knowing that his time is occupied, to meet the con
ditions he appoints a deputy, whose compensation is fixed by council at 
$1.00 per month, he paying one·half of his salary or $1,000.00 to the 
deputy, of course, not through the municipal records. The deputy per
forms the duties of the office and the treasurer devotes little, if any, 
time to the duties of the office, and if any time is devoted it is outside of 
office hours. 

Question: Is sm·h treasurer legally entitled to the compensation fixed 
by council for the <·ity treasurer?'' 

The answer to your question is based upon the familiar rule of law that salary 
is incident to the office and not to the performance of the duties pertaining to 
the office. This principle is generally followed by the courts. 

In Bryan vs. Cattell, 15 Iowa, .;38, the principle is stated thus: 

"When the statute providing for the compensation of an officer 
makes no provision for a deduction for absence or neglect of duty, he is 
entitled to the salary for the time he legally remains in office, without 
reference to any neglect in the discharge of the duties thereof.'' 

In Larsen vs. the City of St. Paul, R3 ~Iiuu., 473, we have the following: 

·" Tlie salary annexed to a public office is incident to the title to the 
office, and not to its acceptance and exercise, nor to the usurpation or 
colorable possession of it.' ' 

In Meagher vs. the County of Storey, 5 Xevada, 244, and in the opinion on 
page 250, the principle is stated as follows: 

"The right to the salary or compensation of an office depends upon 
the title to sucb office, and cannot be reco\·ered by one who is simply an 
officer de facto.'' 
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In the ease submitted hy you the eity treasurer was duly elected and qualified 
for the said position. He has not died, nor resignetl, nor has he been removed from 
said office; hence he is still the legally qualified treasurer of the city in which he 
was elected, and is therefore entitled to the salary of city treasurer as fixed by 
the council of said <'ity. 

In this opinion I urn pa,sing merely upon the question a~ to whether the city 
treasurer is entitle<! to the salary uniler the present conditions. If he is guilty 
of nonfensanee, pro\·i,ion is made in the Jaw whereby he can be removed and 
someone appointed in his plare. I am not passing upon the question at all as to 
whether he is guilty of nonfea~anre or not, neither am I passing upon the ques· 
tion as to whether he has authority to appoint a deputy and pay him a part of 
the salary rl'ceivl'd by him from the municipality, nor am I passing upon the 
question as to whether the one appointed hy him is entitled to receive the salary 
provided for by couneil. 

I am passing only upon one question, an<l that is the one which is set out in 
your communication. 

Yours very truly, 
JoSEPH :McGHEE, 

.1 ttome:y-Generaf. 

1371. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVF.MENT IN 
ADA:MS, ALLEN, ASHLAND, ASHTABULA, BROWN, F.RIE, GUERNSEY,. 
HIGHLAND, LAWRENCE, LUCAS AND PERRY COUNTIES. 

Cow~IBus, 0Hro, July 30, 1918. 

HoN. CLINTON CoWEN, State Higlzwa:y Commissio11er, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of July 25, enclosing for my ap
proval, final resolutions for the following named improvements: 

Cincinnati-West L'nion Road-I. C. II. No. 30, Sec. A, Adams county. 
Lima-Sandusky Roa<l-I. C. H. No. 22, Sees. k, l, m, Allen county. 
Kalida-Lima Road-I. C. H. No. 134, Sec. o, Allen county. 
Savannah-Vermillion Road-I. C. H. No. 149, Sec. 0, Ashland county, 

types A and B. 
ClevPland-Bufi"alo Road-I. C. H. No. 2, Sees. N (0) and P, Ashta-

bula county. 
Ripley-Hill~horo Roa<1-I. C. II. No. 177, Sec. b-1, Brown county. 
Cineinnati-Wl'st L'nion Road-I. C. H. No. 30, Sec. N, Brown county. 
Columbus-Sandusky Road-I. C. H. No. 4, Sec. K, Erie county. 
Steubenville-Cambridge Road-I. C. H. No. 26, Sec. T, Guernsey 

county. 
Steubcnvillc-Cambri<lge Road~-I. C. H. No. 26, Sec. S, Guernsey 

county. 
Hillsboro-Chillicothe Road-I. C. II. No. 258, Sec. B, Highland county 

(in duplicate). 
Ohio River Road-I. C. H. No. 7, Sec. K, Lawrence county, type B. 
Toledo-Wauseon Road-I. C. H. No. 20, Sees. H-1, I, ;rand K-1, Lucas 

county. 
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Zanesville-Xew Lexington Road-L C. H. Xo. 350, Sec. E-1, Perry 
county. 

I have carefully examined said resolutions, find them correct in form and 
legal, and am therefore returning the same to you with my approval endorsed 
thereon. 

However, I desire to call attention to two of these resolutions which are 
irregular in form to a slight extent, which I think ~hould be corrected, although 
not of vital importance. 

In the resolution relating to the Lima-Sandusky improvement, L C. H. No. 
22, Allen county, the s'tate highway department has appropriated $11,100.00, while 
from the resolutions themselves it would appear that the state should appropriate 
but $11,000.00. As stated in other communi~ations to your department, I cannot 
;ay whether it is an improvement that would. warrant an appropriation from the 
maintenance and repair fund, or not. 

In the resolution pertaining to the Hillsboro-Chillicothe road, I. C. H. No. 
258, Highland county, the county commissioners have signed the same without 
indicating the name of the county of which tbey are commissioners. 

1372. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF BELLEFOXTAINE CITY SCHOOL DISTRICT, 
LOG AN COUNTY -$25,000.00-$80,000.00. 

Cou:~mus, OHio, July 30, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE: Bonds of Bellefontaine eity school district, Logan county, 
Ohio-two issues: One in the sum of $2:i,OOO.OO, for the purpose of pur
chasing site and erecting and equipping school building thereon; anu one 
in the sum of $RO,OOO.OO, for the purpose of improving certain various 
school buildings. 

I have recently auvised the commlSSlOn against the pnrchase of both of the 
above described. issues of bonds on grounds which, in my opinion, have been obvi
ated by further action taken by the board of euucation and additional facts ap
pearing in an amenued transcript of the proceedings. 

In the other opinion I stated an objection common to the proceedings in respect 
of both issues. This objection had to do with the form of that clause of the respective 
resolutions providing for the issuance of bonds in which provision was made for 
the tax levies to meet principal and interest. The amended transcript shows that 
the board of education, at a meeting at which all members were present, has 
amended both of the resolutions so as exactly to comply with the requirement of 
article XTT; section 11 of the constitution in this respect. 

This defect was the only one existing with respect to the $25,000.00 issue, 
and without further comment I advise that the proceedings now had with respect 
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to the i,-,..uan,·l' of the'e l•ontls are in all n''l'<'ds legal, antl that ~aid bonds, when 
pro!Jerly executetl, will constitute valicl and binding obligations of tlte school dis
trict of the eity of BdlefontainP. 

I :.!1,-o foun<l in the or,inion to ,d,idt T have referred another <let:cct which 
existed respel'ting the $HO,OOO.OO i~sue only. The point in question was, in effect, 
that th•·'e 11uncls were issue<l un<lPr the 'upposc<l authority of sPction 7G30-l of 
the Gerl(•ral C'o<le for the purpose of making ePrtain repairs ancl improvements 
upon Fen•ral Sl·hool lmil<li11gs whieh h:ttl lll'f'n orllPretl to be made by certain stat£> 
authoritie<. Of the a:.rgrPgate sum of :::so,ooo.oo, $GO,OOO.OO was i'sue<l on a<·t·ount 
of repaih antl improveml'nts to be made in and upon the East school builtling, in 
compliauee "' ith au order issue< I by the state inspP<'tor of plumbing. This was the 
recital of the r£'solution submitting the bon<l isstll' to a vote of the pPOJ•l£', which 
Het forth the said order in full. I then :u!Yi~Pd that action undl•r section 7630-1 

G!'neral Code could not be prcdirat£'<1 upon :tn order of the state plumbing inspec
tor, but only upon an or<ler of the <livi,..ion of workshops, factories and public 
buildings of the department of inspection of the in<lustrial commission; and that 
the bond issue being a unit and acc!'pte<l by you subject to my opinion, as such, 
I could not advise that any part of these bonds eoul<l be safely purchased. 

The :ant'nded transcript in setting forth the form of the bonds evidences an 
effort tn ~t>par:>te thi~ i~~ue into two part~, and to ha\ ,, onP "'"ries of bonds in thP 
aggreg:tt£' amount of S60,000.00 for the purpose of making the improvements on 
what is known as the ''East School Building,'' and another sPries aggregating 
):'20,000.00 for the purpose of making the other improveml'nts which were l'rop
erly predicated upon orders of the division of workshops and factories, Pte. I 
intimated in the other opinion that if >Uch a separation WE're made it might be 
l'ossible to say that the $20,000.00 series woultl constitute a valid and binding 
legal obli:Iation of the district, regardless of any infirmity which might attach to 
the remaining $60,000.00 of the pntire issue. For reasons which I shall prE'sently 
state, I <lo not find it necessary to determinE' whetb£'r such a separation as is 
attempted in this respect can la• made. 

Returning now to so mu<'h of the $HO,OOO.OO issue as relates to the making 
ot' repairs an<l improvements iu :m<l u1:on the so-called East school building, I note 
that the umcnded transcript ~Pts forth additional information from which the 
following fncts will he glt•aned: 

On December 21, 1915, the division of workshops, factories and public build
ings of tlte <Jppartrnent of inHpection of the In<lustrial Commission of Ohio had 
artually i>suerl ::m or<ler with reference to thP East school building, rC'fjUiring tho 
replacement of the entire ~anitary sy"tem tht'rt>in, the in~tallation of a new hPat
ing anti Hntilating systPm in :u·cord:mce with the state building code; the laying 
of new floors in the first and serond storiPs; the removal of loose plastPr an <I tho 
replastcring of eertain rooms; an<l as an alternative to strengthening the walls of 
the thir<l story, the remoYal of the £'ntire third story and the remodeling of the 
"·bole buil<ling into a two-star~· etlifi<·P in ar•r·or<l:tn<'P \Vith thP requirPments of 
the ~tate building code for the type of construction to which it belongs. 

i::lu1JSc•qu£'ntly, on January 24, ltll'l, the state inspector of plumbing made an 
or<lt•r ,.o,·c·ring substantially tht' sam<' groun<l. In perhap~ greater detail be re
quirP<l tltl' replacernPnt of the ~:mitar~· equipmC'nt of the building in accordance 
with tbP buil<ling eode, the installation of a new system of beating an<l vc•ntilat
ing, remo\·al of loosP plnstl'r Hllfl thl' eonYt>r:;ion of the buil<ling into a two-story 
edifi,·e. He \\'t•nt a little further :m<l r£'quirP<l the installation of a rPst room, with 
fir"t ai<l c'quipment, and the removul of the manupl training room to the basc
rul'nt. But the:;e detail~, in my opinion, are immatt'rial. Suffi<'e it to say that 
the urdl·r~ of the two <lc•partment'l respec-ting this building were suhstantiall~· 
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identical, and that to comply with one would necessaril,v eomply with the other, 
at the same outlay of money. I do not know how it happens that two !'tate 
departments are thus overlapping each other in their respective fielcl.s, hut call 
attention to the fact as one of possible interest to the industrial commission. 

It appears that the board of education, when it took the initial step in the 
issuance of the $80,000.00 of bonds now under consideration, overlookeu the exist
ence of the order promulgated by the industrial commission, and recited in its 
resolution that it was about to comply with the order of the state plumbing in
spector. However, as I have pointed out, the orders were substantially identical, 
and the board was in point of fact proceeding to comply with the orcler of the 
industrial commission, though it said that it was complying with the order of the 
plumbing inspector. Unuer all these circumstances I feel that there has been a 
substantial complian'ce with the requirements of section 7630-1 General Code, 
which is as follows: 

"If a school house is wholly or partly destroyed by fire or other 
casualty, or if the use of any school house for its intended purpose is 
prohibited by any order of the chief inspector of workshops and fac
tories, and the board of education of ±he school district is without suf
ficient funds applicable to the purpose, with which to rebuild or repair 
such school house or to construct a new school house for the proper 
accommodation of the schools of the district, and it is not practicable 
to secure such funds under any of the six preceding sections because of 
the limits of taxation applicable to such school district, such board of 
education may, subject to the provisions of sections seventy-six hundred 
and twenty-six and seventy-six hundred and twenty-seven, and upon the 
approval of the electors in the manner provided by sections seventy-six 
hundred and twenty-five and seventy-six hundrerl and twenty-six issue 
bonds for the amount required for such purpose. For the payment of the 
principal and interest on such bonds and on bonds heretofore issued for 
the purposes herein mentioned and to provide a sinking fund for their 
final redemption at maturity, such board of education shall annually levy 
a tax as provided by law.'' 

The mere misomer of the order involved in the original resolution is imma
terial in this instance, even though the popular election which followed wa~> 

legally referable to that resolution, because the board determined to do the very 
things in the case of the East school building which the industrial commission 
had commanded to be done. The case is unique because of the almost absolute 
identity of the substance of the orders issued by the two departments respec
tively. If there had been a substantial variance between them, then I would feel 
obliged to hold that the proposition submitted to the electors, being that of bor
rowing money for the purpose of complying with the orders of the statp plumbing 
inspector, could not by subsequent action of the board be converted into a 
proposition to comply with the orders of the industrial commission; so that the 
approval of the electors could not be made the predicate of action referable to 
the orders of the industrial commission. But the two orders being substantially 
identical in purport, the proposition to comply with the one order is the legal 
equivalent of one to comply with the other; so that the people when they voted 
determined thPt the things ordererl by both departments, being one anrl the same 
set of improvements, should be done and that moneys should be borrowed under 
section 7630-1 G. C. for this purpose, and that taxes should be levied outside of 
the limitations of law to pay the interest and retire the principal of the money 
so borrowed. 
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I am of the opinion, therefore, that U.espite the erroneous recital in the pre
amble of the resolution submitting the question of the issuance of the bonds to a 
vote of the electors of the district, the electors actually did approve in substance 
the proposition of issuing bonds in order to comply with the oruers of the indus
trial ~ommission. That being the case, the objection which I had previously 
lodgeu against this issue of bonds, so far as that portion of it which was to be 
used for the purpose of making improvements on the East school building is 
concerned, is effectually obviated. 

I may add tht1t though the orders of the industrial commtsston do not, in 
terms, prohibit the use of the builuings respecting which they are issued for 
their intended purpose, this is the legal effect of them by virtue of the provisions 
of sections 1013 et seq General Code, with whieh the commission is familiar. 

For all the foregoing reasons I am of the opinion that there has been a sub
stantial compliance with section 7630-1 G. C. in the issuance of the entire $80,-
000.00 of bonds here under consideration. This department has previously held 
that formal defects in proceedings under this section may safely be ignoreu, and 
that bonds issued in substantial compliance with its terms are valid. (Opinions 
of Attorney-General for the year 1917, Volume II, page 1439.) 

I advise therefore that the bonds of the $80,000.00 issue above described will, 
when properly executed, constitute valid and binding legal obligations of the 
Bellefontaine City School District. 

The transcript contains forms for each of the issues, which are entirely ac
ceptable. 

Very truly yours, 
JosEPH McGHEE, 

A ttonuy-Ge nera 1. 

1373. 

DITCHES--CLEANING AJ\D REPAIRING-APPORTIONMENT OF WORK
EFFECT OF FAILCRE TO HOLD MEETING FOR ENTERTAINING COM
PLAINTS, AND ADJOURNMENT OF MEETING WITHOUT TAKING 
A~Y ACTION I~ REFERENCE THERETO. 

The proceedings provided in chapter 8 of the drai11age laws, G. C. 6691 et seq. 
authori:::ing the clcallillg a11d keeping in repair of ditches ttllder the direction of the 
township ditch supen:isor is applicable to tile ditch improvements. 

Under the terms of those sectio11s such township ditch supervisor can only ap
portion such work of cleaning and repair by assigni11g a certain lineal portion of 
the ditch to each be11ejited land owner. 

If the trustees fail to hold a meeting for the entertaining of complaints, and 
appeals from such action of the ditch supervisor, or if upon holding suclt meeting 
they adjourn sine die without taking any action in reference thereto, the power and 
jurisdiction to enforce the apportionment so made is thereby lost, and it is neces
sary to serve notice fixing another day for such meeting, or to begin de novo. 

In case of a ditclz wlzere comparatively costly local u:orks are constructed as a 
part of the impro'l/CIItellf, which are liable to become out of repair, and thereby ren
der the apportionment of such ditch into working sections impracticable, a better 
proceeding is pror,'ided by the act of March 12, 1913, section 6726-1 to 4, providing 



1040 OPINIONS 

for the appointment of a superintendent of such ditch, with power to keep the same 
in repair, and causing the cost to be assessed back upon the land ow11ers. 

CoLUMBUS, OHIO, July 30, 1918. 

HoN. HARRY M. RANKIN, Prosecuting Attorney, Washington C. H., Ohio. 
DEAR SIR :-On July 10, 1918, you addressed the following request for an 

opinion to this depar'tment: 

"In the year 1905 W. filed with the commissioners of Fayette county 
a petition for the location and construction of a ditch. The commission
ers granted the prayer of the petition, the ditch was constructed and the 
lot and land owners assessed therefor. This was a tile ditch and in the 
lower end thereof very large tile were used. In order to protect the lower 
end of the improvement and prevent the dirt washing off the tile a con
crete head wall was constructed as a part of the improvement. This head 
wall has since been destroyed and the soil has washed away leaving some 
of the tile exposed at the lower end. Also at the lower end of the ditch 
trees and brush have been allowed to grow and the roots therefrom have 
about filled many of the tile. This condition exists for a distance of sev
eral rods. At the time the ditch was originally constructed R. owned 
the land where the head wall was placed and he also owned the land where 
the trees and brush now exist. R. recently sold and conveyed these lands 
to H. and P., who now own the same. At the time of the sale of these 
lands the ditch was in practically the same condition as above described. 
With the exception of the headwall and the part of the ditch on the lands 
of H. and P. the remainder of the ditch is in need of no particular atten
tion at this time. 

The township ditch supervisor of the township where the ditch is 
located, presumably acting under sections 6691 et seq., of the General 
Code, served notices on the lot and land owners along the line of the 
ditch, a copy of which notice is herewith enclosed. This is the first 
attempt made to apportion this ditch since its construction. The town
ship trustees met on the 29th day of June, at which meeting many .of the 
parties interested were present. The trustees took no action whatever in 
the matter and adjourned without day with the intention of securing 
advice in the premises. 

In the first place I am of opinion that the attempted apportionment 
is too indefinite and uncertain to be of any effect. It will also be observed 
that the meeting of the trustees was not fixed in accordance with G. C. 
6696. Also since the trustees adjourned without day the question arises 
as to their right to now modify or confirm the report of the ditch super
visor-at least without some notice to the parties affected. 

Some of the land owners on the upper end of the ditch contend that 
they should not be required to bear any of the burden of putting this 
ditch in working order on the lands of H. and P.; that H. and P. should 
be required to do this. H. and P. contend that all of the lot and land 
owners who receive any benefits from the ditch should be required to 
assist in this work. 

I would appreciate an opinion from you in this matter. Who are the 
proper officers or board to proceed with this work and how should the 
burden thereof be divided f If this may be legally accomplished under 
G. C. 6691 et seq., what is the status of the proceedings already started f'' 
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Your doul1t~ a,; to the lPgality of the proceeding- and powl'r of the trustePs to 
further ent£'rtain the same are well founded, for the reasons you give. 

The notifit·ation attache<l to the inquiry is in r£'gular form upon a printed 
blank, hut thP dP~!'ril•tion of the J•Ortion of thP <lit•·h a~signPrl to the land owner 
to hP l'}pam••l out is as follows: 

''All of the I•Ortion of the dit~h that is on your land and to help repair 
tht• conn£'t(' wall at th£' outlet of ~aid ditch, ancl any other repairs neces
,.;nry to hr m:HlP on the l:lllds of H. )f. HughE'y alJil R. C. Pei!diPOr<l, pE'ti
tioned for b~· ,J. C. Wilson.'' 

This is JH'rfectly definitr ns to thf' portion of the ditch to be kept clean, but 
contains an additional element not contemplated by the statute. 

S('rtion fifi!ll referrPd to by you, begins as follows: 

''For the cleaning and keeping in repair of township, county and 
joint county ditches, the township ditch superYisor or supervisors of the 
township or townships through which suC'h <litch runs, shall divide ethPm 
into working sections aml apportion such sections to the land owners, cor
porate roads, railroads, township ani! county according to the benefits 
received * * * '' 

The power here given clearly does not extend to the action taken by the 
tlitch supervisor, as he is confined to dividing the ditch into working sections and 
apportioning such dpfinite sE"dions to the lliff('rent land owners. But even if he 
had power to add to each section a provision to assist in keeping the head wall 
in repair, he has left the amount or share thereof to be done hy a given proprietor 
entirely indefinite, and any one of them would comply with his notice by the 
slightest possible assistance, so that the amount done by all would not constitute 
any substantial repair. 

Tt i<> still further rendered indefinite by reference to other repairs necessary 
without suggesting what they might be. The requirement that it shall be divided 
into sections, each of which ~hall constitute a lineal proportion of the ditch is 
further fortified by section 66!15, which is aR follows: 

''Each lot and land owner, corporate road, railroad, township and 
county, so notified, shall clean the portion or section of the ditch or 
watercourse, as fixed by such apportionment, or if changed by the town
ship trustees, as fixed by them, to its full depth and capacity as originally 
romtructell, and when necessary reclean such portion without further 
notice. The parties asgess('d, as provided in the next preceding section, 
shall mark the terminus of their respective working sections by planting a 
substantial post or mark('r, on which shall be cut or painted the number 
of the section.'' 

The requirement in 66!16 that the meeting of the trustees be held at nine 
o'rlor·k on the second Saturda~· after the coml'letion of the apportionment, might 
probably be held dir£'ctory, FO that if a slightly later time be mentioned in the 
notice, it might not thereby he rendered entirely void. It is unnecessary to decide 
this, however, as upon the meeting when it did take place, they adjourned with
out further da~·. And inasmuch as no further notice is eont£'mplated or provided, 
the trustees thereby lost whatever jurisdiction they had, so that your condusion 
is ~orreet that they t•annot now further proceed in the matter. 
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If the action of thE' ditch supervisor in making the apportionment were 
~:apaule of enforcement, a new notice might ue served, and the case proceed. 
Howe,·er, as the notice itself is defective, or rather illegal, as above pointed out, 
it would be necessary to begin de IZOZ"O by the making of a new apportionment 
by the ditch supervisor. There is no doubt of the application of the proceeding 
provided for to this case, as it is expressly enacted that it shall apply to tile 
l!itc h es, as section 6709 provides: 

''·when a county, joint county or township ditch, or part thereof, 
has been tiled, it shall be subject to the provisions of this chapter. * * ,,_ '' 

In the making of such apportionment there is no power given to divide up 
the construction of one costly element of the ditch to be paid for jointly by all 
or any number of the benefited land owners. Authority is only given to divide 
the improvement into working sections, and there is no provision in the statute 
making any exception for such more costly portions of the improvement as this 
head wall. It would be impracticable to divide it lineally by inches so that one 
or two or more persons would construct the head wall leaving the residue of the 
ditch to others. 

In the nature of the case it is also impracticable in the present situation to 
make an apportionment of this tlitch that may not operate unjustly in the future, 
as there is but a small portion of the lower enil of the ditch which now requires 
any attention, and l)y the terms of this chapter the apportionment for cleaning 
out creates a permanent contlition or burden upon the tlifferent land owners. The 
whole ditch must be divided. If nine-tenths of it requires no work now, some
boily or several persons would be let out of doing anything at present upon it, 
ani! in a future proceeding those escaping this time might have all to do. 

This, however, is not a legal objection to the proceeding, which may be rE:'
sorted to in exact compliance with the statutes in question. 

There is another proceeding, however, provided by statute to which attention 
is called, which might be found more satisfactory in the present case. 

It is provided for by the aet of ~larch 12, 1913, and found in the supple
ment to the code as sections 6726-1 to 4, making provision, in brief, for the 
appointment of a superintenilent of such county ditch, who is given authority to 
make the necessary repairs ani! pay for the same, an<l the process is instituted 
for taxing the cost back annually upon the persons originally assessed in the 
proportion of their original assessment. 

137-!. 

Yours very truly, 
JoSEPH ).fcGHEE, 

Attorney-General. 

APPROVAL OF BO~D ISSUE OF WHITEHOUSE VILLAGE SCHOOL DIS
TRICT, LUCAS COUNTY-$26,000.00. 

CoLc~rBus, Oaro, July 30, 1918. 

The Industrial Commissio1z of Ohio, Columbus, Ohio. 

GEXTLE~!EN :-

In re bonds of Whitehouse village school district, Lucas county, in 
the sum of $26,000.00, for the purpose of purchasing a site for and 'erect-
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ing an<l ('quipping a srhool house in said school district and for the pur
pose of remodeling and equipping the present high school building there
in. 

I haYe m:l<l!' a <·areful examination of the tranocript of the proeecclings of 
the board of education and other officers of the Whitehouse village school district 
of Lucas county, Ohio, relating to the above issue of bonds. Said issue is under 
the authority of sections 7625 et seq. of the General Code, pursuant to the affirm
ative vote of the electors of said school district. My examination of said pro
ceedings discloses that the same have been in conformity to the provisions of the 
General Code of Ohio, and I am therefore of the opinion that bonds properly pre
pared in accordance with the resolution of the board of education, providing for 
the same, will, when they are executed and delivered, constitute valid and bind
ing obligations of said srbool district, to be paid in accordance with the terms 
thereof. 

No bond form of the bonds to be p1·inted covering said issue has been sub
mitted as a part of said transcript, and I am therefore holding said transcript 
until a proper bond form is submitted and approved by me. 

1375. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION FUNDS-CUSTODIAN WHEN NO BIDS RECEIVED 
-INTEREST WHEN DEPOSITED WITH CITY OR COUNTY TREASURER 
-LIABILITY OF BANKS FOR INTEREST WHEN THEY REFUSE TO BID 
BUT ACCEPT DEPOSIT. 

1. Where a board of education has advertised and used every effort to obtain 
bids for deposits, and such board has been unable to secure bids, the city treasurer 
of the cit:y district, mzd in a rural and village district the count)• treasurer, shall be 
the custodian of the board of education funds. 

2. If the funds of a city disrrict were left in the custody of a city treasurer 
and the funds of a rural district were left in the custody of the county treasurer, 
the boards of education of such districts are legally entitled to receive the de
pository interest or an)' profits arising from the deposit of such funds by such of
ficials. 

3. Banks which accept deposits, even though they refuse to bid, are liable for 
the interest eanzed mzd for the profits arising from the deposit of such funds. 

CoLUMBUS, Omo, August 1, 1918. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEliiEN :-::\fy opinion is requested by you upon the following statement 

of facts: 
"We are respectfully referring you to sections 4782, 7604 et seq. 

and 4763 of the General Code, also to your opinion No. 1072, rendered 
under date of March 15, 1918, as well as court decision 96 0. S., 453. 

Question 1. Where a board of education has advertised and used 
every effort to obtain bids for deposits and such board bas been unable 
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to secure any bids, who shall have the custody of the board of education 
funds thereafter? 

Question 2. If the funds of a city district were left in the custody 
of the .city treasurer and the funds of a rural district were left in the 
custody of the county treasurer, would not such boards of education be 
legally entitled to receive the depository interest earned from such cus
todian 9 

Question 3. Would not banks accepting such deposits, even though 
they refused to hid, be liable for the interest earned under court deci
sion cited g'' 

Section 4782 G. C., referred to by you, reads: 

''When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the dis
trict, by resolution, adopted by a vote of a majority of its members, 
shall dispense with a treasurer of the school moneys belonging to such 
school district. In such case, the clerk of the board of education of a 
district shall perform all the services, discharge all the duties and be 
subject to all the obligations required by law of the treasurer of such 
school districts.'' 

Sections 7604 et seq. provide how depositories for school funds shall be 
established. Section 4763 G. C. reads: 

"In each city school district, the treasurer of the city funds shall be 
the treasurer of the school funds. In all village and rural school dis
tricts which do not provide legal depositories as provided in sections 7604 
to 7608 inclusive, the county treasurer shall be the treasurer of the school 
funds of such district.'' 

In Opinion No. 1072 I held that a board which established a depository, but 
which received no bids for the public funds under its charge, could not be held 
for the two per cent. penalty as is provided by section 7609 G. C. 

In the case of Franklin National Bank vs. the City of Newark, 96 0. S., 45:l, 
it is held that a bank which receives money from a city treasurer, knowing it to 
be public funds, is liable to the city for any profits which arise from the use of 
said funds. 

Let us apply the above, then, to your questions. In the first question you 
ask: Where a board of. education has advertised and used every effort to obtain 
bids for deposits, and such board has been unable to secure any bids, who shall 
have the custody of the board of education funds thereafter? The answer to said 
question is found in section 4763 G. C., above quoted. If the board be a city 
board of education, then as provided in said section the treasurer of the city 
funds shall be the treasurer of the school funds, and if the board be a village or 
rural board, then the county treasurer shall have the custody of such funds. So 
that, in either case the question is completely answered by the language of said 
section. 

In your second question you say: If funds of a city district were left in the 
custody of the city treasurer, and the funds of a rural district were left in the 
custody of the county treasurer, would not such boards of education be legally 
entitled to receive the depository interest earned from such custodian g This ques
tion will be made a little clearer if the latter part of same is changed to read: 
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\Youlcl not su<'h hoarcls of education be legal!~· entitled to receive any profits earned 
hy thP use of said tunds or interPst l'ai,l to sueh eustncli:m th..rc•nn? 

The city trea~un•r, in the one instanet•, and the eounty tre:burer iu the other, 
ure mucle the llll'l'e cu,todians of saicl funcls und when the ~ame arc deposited in a 
bank or banks, whieh !Jank or !Junks shoulcl l1e thP clPliOsitory pstahlislwtl for thP 
l'ity or the eounty funcb, whatl·\·t·r earnin;.:s arise thl'rPfrom, or whaten•r interest 
is paicl tht•rpon, is as muc·h a part of the fund itsl'lf us though it were deposited 
as ,_;ut·h, un!Pss there ])(• a statute to the contrary. 

You rd'er to tht• .. ast• of Franklin Bank \ s. X <'II ark, !Ill 0. ::;,, -!~:1. In that 
c·asP thP city snlcl H l:!rgp numbt•r of watt•rworks boncls ancl whl'n the money was 
received by the city treasurer he tlepositetl the same in the several banks of his 
city. The dt'JIORit was not authorizl'tl by c·ouncil a111l no eontrud was made with 
the bank that it should pay any interest thereon. 'l'he court held, however, that 
'• any bank receiving funcls of a mvuicipulity, knowing the same to be 
the funds of the municipality, becoml's a trustt'e ancl must account to the munici
pality for the funds so tlt'positecl and al' profits arising from such deposit." So 
that, if the above were applied to your ease, and the banks receive the public 
:;ehool money, knowing the same to be sut·h public sehool money, other than unuet 
a proper depository contruct, they thereb~· become truHtees :md must account to 
the school uistricts for su<'h fun•b so <lepositetl anti for all profits urising from 
such deposit. 

As to the deposit of school funds by a city treasmer, we are guided in this 
statt; by a dt'cision on all fours with the case referred to by you. In Eshelby vs. 
Board of Education, 6G 0. S., 71, the plaintiff in error was treasurer of the city of 
Cincinnati and, as such was c:r officio treasurer of the school district of Cincin
nati. He received thl' sum of $:?,000.00 and more from the Atlas National Bank 
and suit wHs brought by the board of education to recover said interest from saitl 
treasurer. In the syllahus of said ease the ('Ourt holds: 

''The treasurer of a school district who, deposit:, its fund,; 
in a bank which allows interest on the average balance of the deposit, 
is requir,•d to account to the school distrid for sueh intPrest.'' 

Hhauck, J., <leli\·ering the opinion of the <·ourt, Ha~·s on page 7:l: 

"Counsel for thP plaintiff in C"rror has made it quite clear that the 
liability of the treasurer is absolute, and that it differs in that respect 
from that of the orclinnry trustee or hai!C"e who may be exempt from liabil
ity on account of fulllls lost without his neglip;l'n<•e or connivance. But 
it does not nl't'e"arily follow that fun1ls coming into tho hands of the 
trl'asun•r arl' his, nor th:tt upon the rrl'eipt of money in his offil'ial c:tpae
it~· the relation of tlrbtor an<l l'rcclitor is f'stahlishetl betW<'I'n him and the 
district. To the cmztrary it is quite clear that instead of being the creditor 
of the district he is its treasurer-the custodiall of the funds-and that lze 
acquires czzstod:J• of the funds without acquiring title to them * * * *. 
~ince the fund~ lJl•long to the sehool district, the ultimate question in the 
t•ase is anhWPrt•cl in faYnr of the th•fpncl:•nt in error by the elementary 
pror,osition that in the alJSPilCf' of a statute or stipulation to the contrary 
the increment follows the principal.'' 

As in that case, so in yours. If the city treasurer i; made the custodian of thL• 
school funds, any intnl'st which he re('eives therefor or any profits ariqing from 
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the deposit of such funds are the property of the school district and not the city 
treasurer. What applies to the city treasurer with reference to city funds also 
applies to the county treasurer in relation to the funds which come into his hands 
from rural or village boards of education. He is merely the custodian thereof an•l 
receives no title whatever to said funds. Whatever interest or profits arise from 
such deposits are the property of the school district or districts to whom such 
funds belong. It is urged, however, that inasmuch as no compensation is pro
vided for, the county treasurer, while acting as custodian of the said funds, and 
in relation thereto, it was intended that the interest thereon should inure to his 
benefit. But the court decisions of our state are uniformly opposed to said propo
sition and the Eshelby case is cited with approval and commented upon in Thorni
ly vs. State, 81 0. S., 108, in which case, on page 117, Shauck, J., delivering the 
opinion of the court, says: 

''From all the cases relating to the subject it appears that all duties 
imposed upon a public officer without provision for compensation are 
presumed to be performed in consideration of the general emoluments of 
his office.'' 

I must advise you then, in answer to your second question, that whatever in
terest is received by the city treasurer or county treasurer, or whatever profits 
arise from the deposit of said funds, all inure to the benefit of the district to 
which such funds belong. 

In your third question you ask would not banks accepting such deposits, 
even though they refuse to bid, be liable for the interest earned upon such funds. 
~'here is no question but that under the decisions above referred to the banks which 
1·eceive such funds, knowing the same to be public moneys, are liable for any 
interest or profits arising from the use of such funds. 

1376. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNCIL MAY APPROVE BILLS FOR DETECTIVES El\IPLOYED BY MAYOR 
AND SAFETY DIRECTOR WITHOUT AUTHORITY FROM ORDINANCE 
OR RESOLUTION. 

Where the ma;yor and director of public safety of a municipal corporation, 
with the knowledge and assent of the individual members of council, but without 
specific authority emanating from any ordina11ce or resolution previously passed 
b:y council, employ detectives for the purpose of investigating the conduct of mem
bers of the police department of the city, and subsequently the council by resolu
tion approves bills presented by Sitch detectives for services and expenses and orders 
their payment out of a contingent account appropriated from the general fund, and 
such bills are paid, the payments are legal, being justified either on the ground of 
ratification by council of an wzauthori:::ed act which it could have authorized by ap
propriate prior action, or 011 the ground that council as the repository of the legis
lative power of the city has the power to recognize a11d discharge a moral obliga
tion against the city. 

CoLUMBUS, 0Hro, August 1, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-You request my opinion on the following statement of facts: 
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"The diuetor of safety of a munil"ipalit~· of this state being of the 
impression that members of the poliee <lepartment were drinking, gam
bling and neglecting their official duties at sueh times as they were sup
posed to be applying themselves to their official duties, engaged, with 
nwmbe1s of •·ounril, private detectives without the knowledge of any other 
1•erson to im·1•stigate the conduet of surh oftieers mentioned, paying them 
such comJ•ensation as the diredor <IPPnH'cl ach·isahle, togPther with their 
expensPs while investigating. 

Is suc·h investigation and expPnditure legal!'' 

By a subsequent letter your examiner. advises that the employment of the de
tecth·es in quPstion was agrt>ed upon informally among the mayor, the director of 
public safety and all the members of eouncil, and that the payment for their 
services was made from the contingent appropriation in the general fund, the 
<'OUncil in each instance approving the bills as rendered and by resolution author
izing them paid from that appropriation. The council did not make any specific 
appropriation for the payment of these detectives, nor dill it fix their compen
sation in advance. 

Reetion 4~fi7 of the General Code provides that in each city there shall be a 
department of public safety, which shall be administered by a director of public 
safety, and that such director of public safety shall be appointed by the mayor 
of such city. 

Section 424(j G. C. provides that the executive power and authority of cities 
shall be vested in certain officers, which include the director of public safety. 

Section 4368 G. C. provides that under the direction of the mayor the director 
of public safety shall be the executive head of the police department and that 
he shall have all powers and duties connected with and incident to the appoint
ment, regulation and government of the police department, except as otherwise 
provided by law. 

Section 4369 G. C. provides that the director of public safety shall make all 
('Ontracts in tbe name of the city with rcferPnce to the management of the police 
<lepartment, subject to the restrictions imposed by law. 

Section 4247 a. c. provides that subjPct to the limitation:; prescribed, the 
clirector of public safety shall have the exdusi,·e right to appoint all officers in 
the police department and that he:> ~hall have the sole power to remove or suspend 
any officer. 

Sections 4373 to 4375, inclusin·, and section 4382 of the General Code make 
detailed provision for the appointment and employment of regular and special 
officers of the police department, whieh is under the control of the director of 
public safety. These sections have in common the requirement that, save in case 
of riot or other like emergency, positions in the police department shall be created 
hy or under authority of ordinance of couneil. 

Sedion 4214 of the General Code provides that where not otherwise provided 
in the municipal code, council "by ordinance or resolution, shall determine the 
number of offieers, clerks and employes in each department of the city government, 
and Hhall fix by ordinance or resolution their respective salaries and compensa
tion * * '' 

I have no difficulty upon consideration of all these sections in advising that 
the original employment of the detectives was unauthorized. They were either 
members of the department of public safety or they were not. If they were mem
bt•rs of the department their compensation should have been fixed in advance; if 
not, their employment should have been authorized by eouncil, at least by making 
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an appropriation for such purposes in advance. Neither of these things was done. 
The fact that the members of council were cognizant of the enterprise does not 
change the technical, legal aspect of the transaction; for council must act as a 
legislative body, and what its members may agree to as individuals is not the action 
of that body. Therefore, I have no hesitancy in reaching the conclusion that at 
the outset neither the mayor nor the director of public safety, or both acting to- · 
gether, had any authority to employ the detectives in question. 

But the information furnished by the examiner shows that the bills were not 
paid without some legislative action on the part of council. They were presented 
to the council, which approved them and ordered them paid from the previously 
made appropriation for contingencies in the general fund. It does not clearly 
appear from the examiner's letter whether this "contingent fund" is the one 
mentioned in section 3800 of the General Code, which provides as follows: 

"In making the semi-annual appropriations and apportionments here
in required, council may deduct and set apart from any moneys, not 
otherwise appropriated, such sum as it deems pr0per as a contingent fund 
to provide for any deficiency in any of the detailed appropriations, which 
may lawfully and by any unforeseen emergency happen. Such contin
gent fund or any part thereof may be expended for any such emergency 
only by ordinance passed by two-thirds of all the members elected to 
council, and approved by the mayor. Any balance remaining in such con
tingent fund at the end of the fiscal year shall thereupon become a part 
of the general fund, to be again appropriated as other moneys belonging 
to the corporation. This section shall not interfere with the provisions of 
law authorizing the transfer of funds by the court of common pleas.'' 

If so, I would have grave doubt as to whether this contingent fund could be 
lawfully expended for such a purpose, as it is intended merely to supply defi
ciencies in the detailed appropriations happening by an unforeseen emergency. 
The examiner's letter, however, gives rise to the inference that this was not the 
fund used, but that there was a contingent appropriation in the general fund; 
that is, a detailed appropriation intended to create an account upon which coun
cil might draw for contingencies not contemplated in any of the other detailed 
appropriations within that fund. I assume that such an appropriation would be 
subject to expenditure under the direction of council, as not one executive officer 
of the city could be said to be the head of the whole city government. While 
the information is a trifle vague on this point, therefore, I assume that payment 
was made from an account properly appropriated to pay general contingencies 
constituting proper municipal obligations, but not referable to any of the regular 
activities of the several departments for which other appropriations bad been 
made. 

This assumption leaves the question of law in the ease one which may be 
stated as follows: 

Did the action of council in approving the bills and ordering them 
paid constitute a legal expenditure of the municipal funds~ 

This question depends on the principle of ratification. If an executive 
municipal officer attempts to create an obligation which he is not authorized to 
create because of the lack of previous authorization emanating from council, may 
the council by subsequently approving the transaction and ordering the claims 
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arrsmg from such attPmptPn <·rention of an obligntion to he paid effeetually rat
if~· sueh an act, and make the transaction so far legal as to justify the expendi
ture of the funds by the <lirt•ction of couneil for such a purpose? 

Of course, it i3 to he admitted that the council cannot represent the munid
pality in ratifying an ar·t which it could not have authorized in the first instance. 
That is to say, if the ereation of the obligation is ultra 1:ires the council in its 
capacity to authorizP the incurring of it, then whatever council does by way of 
subsequent approntl of the tran~aeton cannot be an effectual ratification of it as 
against the municipality. But the rule seems to be that where council could have 
t~uthorized the creation of the obligation in the first instance but did not do so, 
its subsequent approval of the claim has full effect as a ratification. 

Thus, Dillon on :Municipal Corporations, after stating the rule as it obtains in 
Ohio, to the effect that a contract made without the support of a previous appro
priation or a certificate to the effect that there is money in the treasury and 
available for the payment of the claim, etc., is void and imposes no obligation 
whatsoever upon the municipality (See sections 790 et seq., 5th Ed.), goes on to 
lay down the following principle in section 797 of his work: 

''A municipal corpomtion may ratify the unauthorized acts and con· 
tracts of its agents or officers, which are within the scope of the corporate 
powers, but not othen.visc * * * *. But a subsequent ratification can
not make valid an unlawful act without the scope of corporate authority. 
An absolute excess of authority by the officers of a corporation, in viola
tion of law, cannot be upheld; and where the officers of such a body fail 
substantially to pursue the material requirements of a statutory enact
ment under which they are acting, the corporation is not bound. In such 
cases the statute must be strictly followed, and a person who deals with 
a municipal body is obliged to see that its charter has been fully complied 
with; when it is not ilone, no subsequent act of the corporation can make 
an ultra vires contract effective." 

In view of cases like Lanraszer vs. Jlfiller, 58 0. S. 558, Comstock vs. Ne/so/1-
'l'ille, 61 0. S. 288, and Wellston vs. kforgan, 65 0. S. 219, I feel some hesitancy in 
applying this doctrine in its entirety to Ohio. I am not sure, for example, that 
the passage of an ordinance by council expressly ratifying an unauthorized obliga
tion of the kind under consirleration would make the obligation enforcible by action 
against the municipality. But in this case the council has not only attempted to 
ratify what was done, but has ordered payment to be made, and it has been made, 
leaving the only question in the case that as to the legality of the payment. 

Assuming, for the moment, that the obligation would have been lawfully 
<'reated if council had authorized it in advanre, I am of the opinion that the sub· 
sequent action taken is such as to deprive the payment which was made of the 
taint of illegality. It is not necessary to go so far as to assert that this is an in
stance of the recognition of a moral obligation, if the legality of the payment can 
be predicated upon the principle of ratification. But if the principle of ratifica
tion has no application, then it seems to me that that of moral obligation can be 
recognized and applied with peculiar appropriateness in this case. Council would 
have legislated, says the examiner in his letter, but for the futility of employing 
a detective in the glare of publicity. He makes it clear that it was understood 
on all hands that the detectives were to be employed, and that in spirit at least 
there was no intention to evade any other law than the mere technicality that 
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council should pass a formal ordinance instead of agreeing to the program as a 
group of individuals. Certainly there is no suggestion of fraud in what was done. 

1Jnder these circumstances it seems to me that-still assuming for the purpose 
of the argument that the employment of the detectives in question was one which 
council might have authorized in the first instance-the subsequent allowance of 
the claim by council and its payment from an appropriation broad enough in its 
terms to be available for such purposes is not an illegal transaction. 

I come, therefore, to the ultimate question in the case, which is as to whether 
council might haYe authorizeJ, by appropriate action in advance, the mayor antl 
the Jirector of public safety to emeloy a detective or detectives for the purpose 
of acquiring" information respecting the conduct of the members of the poliee 
department. Of course, there is something repulsive in the idea of espionage; but 
such notions do not alter the legal aspect of affairs. Very wiue legislative power 
is given to council within the scope of the field of municipal activities. It rna~· 
require reports from the director of public safety under favor of section 4254 of 
the General Code. I am clearly of the opinion that the detectives employed in this 
instance were not a part of the regular police establishment of the city. It is true 
that section 4374 above abstracted refers to Jetectives, but such detectives are to 
be used in investigations in connection with the enforcement of the laws and ordi· 
nances of the city by the police department against general malefactors. On the 
other band, it is the duty of the director of public safety to keep himself informeil 
as to the fidelity with which those under his command are discharging the dutie>1 
of their respective positions. The whole spirit of mouern public service requires 
that h&ads of departments shall be in touch with the efficiency records of their 
subordinates. And even if council were not authorized to require reports from 
the director of public safety the provisions of the civil service law, which I do not 
take time to quote, would be sufficient to authorize the director of public safety 
to find out as much as be could about the official conduct of the members of the 
police department. In no other way could he adequately perform the high duty 
vested in him to manage the police department and provide for its regulation an<l 
government. 

Now the director of public safety might conceivably adopt the tactics of the 
caliph Haroun·al-Raschid, and wander about the city at night in disguise for the 
purpose of seeing how things are going; presumably, however, it is not every 
director of public safety who bas the talents for dissimulation that the celebrated 
oriental potentate possessed. If, therefore, the director, who is officially respon
sible for all the misdoings of his subordinates, and the mayor, who is likewise 
officially responsible for the shortcomings of the director and those under him, 
come to the conclusion that they require anonymous assistants for the purpose of 
finding out facts which they ought to know in order to enable them to discharge 
their several responsibilities, I can imagine no legal reason why the council may 
not, in the exercise of its legislative power, authorize the employment of such 
assistants as a temporary expedient, and do so without creating a permanent .posi· 
tion in the police department, as such. The function discharged by the detectives 
would be that of temporary assistant to the director of public safety. It is true 
that the council should authorize the employment of such assistant as a member 
of the general department of safety, though not as a member of the police 
department, by ordinance previously passed-or, what is perhaps more accurate, 
having regard to the temporary character of the employment-should by ordi
nance authorize the temporary employment of such an assistant and fix his com
pensation. Because council did not do this in the case at hand the obligation as 
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attl'mptp,[ to bt> creatP<i by the mayor anil the ,JirP<'tor of public Hafety was with
out lPgal force. But because council could ha\·c authorized the creation of such 
:m obligation hy appropriate !t:"gislation, and unul'r all the peculiar fads of this 
t•ase, I am of the OJ•inion that when council tli1l subsequently approve the bills as 
prt:'sl'ntt•tl, nwl order them paid out of the appropriation mentione,l hy the exam
iner, sut·h paynu'nt was Jeg:tL 

Yer,\' truly yours, 
. JosEPH ).lcGHEE, 

.-1 ffOrlll'}'-GCIICI'af. 

BOND ISSGE-XO Al'THORITY FOR ).ll'XICIPAL CORPORATIOX TO ISSUE 
BONDS TO COXSTRl'CT BRIDGE IX CO-OPERATIOX WITH COUNTY 
COMMISSIONERS. 

DISAPPROVAL OF BOND ISSCE OF THE CITY OF SIDNEY-$10,000. 

There is 110 authority for tlze issuancr of bauds by a mu11icipal corporation to 
construct bridges in co-operation uitlz tlze cozmtv commissioners of the county. Leg
islation which purports to authori:;e tlze issumzce of such bonds is void and cannot 
be interpreted as valid b:y ignoring tlze proz,ision thereof which relates to co-opera
tion with the commissioners. 

Cou:~tBt:s, Onro, August 1, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE:>TLEMEN :-

In re bonds of the city of Sidney, Ohio, in the sum of $10,000, for the 
purpose of "paying the city's portion of constructing in co-operation with 
the <'ommissioners of Shelby county, Ohio, permanent structures or bridges 
ovPr the Miami and Eric Canal'' at points where certain streets of the 
rity eros~ said canal. 

I am unable to advise that the procePtlings had by the council of the city of 
SidnPy in the issuance of the above described bonds are legal. 

The tran~cript shows that the eouneil firRt appointed a committee to confer 
with the C'ounty commissioner~ with a vit>w to working out a plan of co-operation 
for the construction of bridges at the points named, none of which it appears is on 
a state or county road, but all of which arp located on city streets; that this 
committee reported that the terms of said co-operation had been agreed upon; that 
a resolution declaring it necessary to issue bonds for the purpose of initiating the 
proposition to be voted upon by the people of the city was paRsed, in which it was 
recited that the bonds were to be issued for the purpose I have quoted in the cap
tion of this opinion; that the notice of election recited the purpose thereof in the 
same words; that after the approval o£ the proposition by a two-thirds vote of 
the electors an ordinance to isRue bonds wa~ passetl, in which the purpose of the 
issue was recited in the same terms. 

There is no authority for the issuanre of bonds by a city for the purpose of 
building bridges in co-operation with the county commissioners of the county. 
There is no authority indeed for the commissioners and the city to unite or to 
co-operate in the constrm~tion of bridges, regardless of how the funds may be 
raised to pay the respective shares of the eo~t of sut•h nn enterprise. 
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It sPems that this point has not been Pntirely overlooked by the officers of the 
city of Sidne~·, as I am advised by the city solicitor that the prosecuting attorney 
had advi~ed the county commissioners that this could not be done, and that the 
commissioners had informally communicated this advice to the city authorities. 
"Lnfortunately, however, the legislation went on in the form which I have in
dicated. 

It is suggested that the phrase "in co·operation with the commissioners of 
Shelby county," or its equivalent, wherever repeated in the series of measures 
constituting the legislation unrler which these bonds are sought to be i~sued may 
be disregarded as surplusage under all the circumstances. I cannot accept this 
Yicw. The purpose for which bonds are to be issued is of the very essence of the 
legislation for their issuance. It is not merely descriptive matter, nor does it 
amount to a mere recital which might be rejected as surplusage if not in accord
ance with the actual facts. The general assembly in limiting the power of munici· 
pal corporations to incur indebtedness bas seen fit to enumerate the objects for 
which bonds may be issued. (See section 3939 G. C., under the assumed authortiy 
of which these proceedings have been had,) Legislation purporting to authorize 
the issuance of bonds for a purpose other than those enumerated in the statute is 
simply invalid, and its invalidity cannot be avoided by showing that in point of 
fact the proceeds of the bonds are intended to be used for a purpose within the 
eatalogue of objects mentioned in the statutes. 

To be sure, it might be argued that council cannot he presumed to have delib
erately undertaken to p:Jss a void ordinance, and that the people of the city can
not be presumed to have deliberately approved a void proposition, so that by con
struction the ordinance should be given such meaning as to make it valid. This 
principle would have to be stretched beyond its natural scope, however, in order 
to save the ordinance under consideration, because it would require the rejection 
of essential language in order to apply it. 

ruder all the circumstances, therefore, I feel compelled to advise that the 
bonds in question if issm•cl would not be valid obligations of the city of Sidney. 

1378. 

Y ery truly yours, 
] O!'EPH ),fcGHEE, 

Attorney-Genera/. 

APPROVAL OF BOND ISSUE OF HARLEM TOWNSHIP RURAL SCHOOL DIS
TRICT, DELAWARE COUNTY-$2,350.00. 

CoLUMBUS, Onro, August 1, 1918. 

The Industrial Commissiol! of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re bonds of Harlem township rural school district, Delaware county, 
Ohio, in the ·sum of $2,350.00, for the purpose of building and equipping 
a new school bouse in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Harlem township rural school district, Delaware county, 
Ohio, relatin~ to the above issue of bonds. Said issue is one under the authority 
of section 7629 G. C. I find the proceedings of the board of education of this 
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school district, r£>lating to this bond issue, to be in conformity to the provisions 
of the section of the General Code above noted, and to the l•rodsions of all other 
sections of the General Code touching the question of the validity of the bonds 
provided for in this issue. I am therefore of the opinion that }'roperly prepared 
bonds, covering the aboye issue, will, when the same are executed and delivered, 
constitute valid an<l binding obligations of said srhool district, to be paid in 
accordance with the terms thereof. 

The boncl form submitted with and as a part of the corrected transcript, 
is not entirPI~· satisfactory to me. I am therefore holding ,.,aid transcript until a 
proper bond form is submitted and approved. 

Very truly yours, 
JOSEPH :\1cGHEE, 

.I !torHey-General. 

1379. 

APPROYAL OF BOND ISSUE OF LUCAS COUNTY-$60,300.00. 

CoLUMBUS, OHIO, August 1, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re bonds of Lucas eounty, Ohio, in the sum of $60,300.00, to pay 
the respective shares of Adams and Springfield townships and of the 
owners of benefited property assessed for the improvement of the Toledo
Wauseon inter-county highway No. 20. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Lucas county, Ohio, and of other officers relating 
to said bond issue, and to the improvement for the construction of which said 
bonds arc issued. 

I find said proce~1lings to be in conformity to the provisions of the General 
Code relating to bond issues of the kind here under consideration, and I am there
fore of the opinion that bonds covering the above issue will, when the same are 
prepared according to the resolution providing for their issue and according to the 
bond form submitted, and executed and delivered, constitute valid and binding 
obligations of said county to be paid in accordance with the terms thereof. 

1380. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF SPECIFICATIONS AND CONTRACT BETWEEN FRANK 
TEJAN AND SUPERINTENDENT OF PUBLIC WORKS. 

Cou:Mscs, Omo, August 1, 1918. 

HoN. ]OHN I. ::\1ILLER, Superinteudeut of Public Works, Columbus, Ohio. 
DEAR· Sm :-I have your communication of recent date in which you enclose 

specifications and contract with Frank Tejan for the repair of a concrete spillway 
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at Station 237, 0. & E. Canal, south of Akron, Ohio, and for a concrete spillway at 
Barberton, Ohio. 

I have examined these two specifications and contracts carefully, and find 
them correct in form and legal, and further find that said Frank Tejan has com
plied with all the provisions of law relating to public contractors. 

I have tht'refore endorsed my approval upon the same, and am returning them 
to you. 

1381. 

Yours very truly, 
JosEPH ::\IcGHEE, 

Attonze}•-General. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY-$10,500.00. 

CoLUMBus, Omo, August 5, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re bonds of Delaware county, Ohio, in the sum of $10,500.00, to pay 
the respective shares of Berkshi1·e and Kingston townships and of the 
benefited property assessed of the cost and expense of constructing the 
road improvement in said county and townships. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Delaware county, Ohio, relating to the above bond issue, 
and find the same to be in conformity with the provisions of the General Code of 
Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said 
issue will, when the same are properly executed and delivered, constitute valid 
and binding obligations of said county to be paid in accordance with the terms 
thereof. 

No bond form of the bonds to be printed covering said issue has been sub
mitted for my approval. I am retaining said transcript until a proper bond form 
has been submitted and approved. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 

1382. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY-$26,400.00. 

CoLlJMBUs, 0Hro, August 5, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLn!EN :-

In re bonds of Delaware county, Ohio, in the sum of $26,400.00, to pay 
the respective shares of Kingston township and of the owners of benefited 
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property assessed of the cost and expense of eonstruding the Hosl't'fU!IZ 
road improvement in said (>Ounty ann township. 

I have (>areful!y examined the transcript of the proceedings of the board of 
t•ounty commissioners of Delaware county, Ohio, relating to the above bond issue, 
and find the same to be in conformity with the provisions of the General Code of 
Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said 
issue will, when the same are properly executed and delivered, constitute valid and 
binding obligations of said county to be paid in accordance with the terms thereof. 

No bond form of the bonds to be printed covering said issue has been sub
mitted for my approval. I am retaining said transcript until a proper bond form 

_has been submitted and approved. Very truly yours, 

1383. 

JosEPH McGHEE, 

.1ttonze}•-Gencral. 

APPROVAL OF BOND ISS"C"E OF l\IONCLOVA RURAL SCHOOL DISTRICT 
LUCAS COUNTY-$25,000.00. 

CoLUMBUS, Omo, August 5, 1918. 

The Industrial Conunission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re bonds of Monclova rural school district, Lucas county, Ohio, in 
the sum of $25,000, for the purpose of enlarging, erecting and furnishing 
an additional school bouse in said school district. 

I have made a careful examination of the transc1·ipt of the proceedings of 
the board of education and other officers of Monclova township rural school dis
trict, Lucas county, Ohio, relating to the above,. issue of bonds purchased by you 
by resolution under date of July 31, 1918, and find Raid proceedings to be in con
formity to the provisions of the General Code of Ohio relating to bond issues of 
this kind. I am- therefore of the opinion that properly prepared bonds covering 
the above issue wiii, when the same are executed and delivered, constitute valid 
and binding obligations of said school district, to be paid in accordance with the 
terms thereof. Very truly yours, 

1384. 

JosEPH McGHEE, 

Attorney-General. 

BOND ISSUES OF DELAWARE COUNTY. 

CoLUMBus, Omo, August 5, 1918. 

The Industrial Commissio11 of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In re Delaware county road bonds. 

Under date of May 22, 191S, you adopted a resolution providing for the pur-
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chase of seven issues of Delaware county road bonds covering the cost and ex
pense of the same number of road improvements in said county. After some de
lay completed transcripts of the proceedings relating to these bond issues were 
furnished to this department and opinions were prepared approving each of said 
said issues so far as their conformity to laws of this state were concerned. How
ever, the aggregate of these issues exceeded $100,000, and inasmuch as these bonds 
were authorized since the act of congress providing for the functions of the cap
ital issues committee was enacted, it was found necessary to have the approval 
of that committee as to the amount of said bond issues in excess of $100,000. I 
was informed yesterday by Mr. Young, the county auditor, that the necessity of 
submitting this matter to the capital issues committee would be obviated, inas
much as there was an accumulation in the county road fund sufficient to permit the 
county commissioners to withdraw one of these bond issues, and I was informed 
that the county commissioners would withdraw the bond issue with respect to the 
Wilson road improvement in the sum of $7,200.00. In order to clear your records, 
as well as those of this department, with respect to this bond issue, I suppose a 
resolution should be adopted rescinding the purchase of this bond issue. 

I am sending you opinions approving the other six bond issues covered by 
your resolution. Very truly yours, 

1385. 

JosEPH McGHEE, 

Attorne:-;-General. 

BOARD OF EDUCATION HAS NO AUTHORITY TO ISSUE BONDS TO PUR
CHASE WAGON FOR TRANSPORTATION OF PUPILS. 

DISAPPROVAL OF BOND ISSUE OF EDEN TOWNSHIP RURAL SCHOOL 
DISTRICT, WYANDOT COUNTY. 

CoLUMBUS, Omo, August 7, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re bonds of Eden township rural school district, Wyandot county, 
Ohio, in the sum of $20,000, for the purpose of equipping and furnishing 
a newly constructed school house therein and for the purpose of procuring 
wagons for the conveyance of pupils. 

I have carefully examined the transcript of the proceedings of the board of 
education and other officers of Eden township rural school district, relating to the 
above bond issue and regret to say I am unable to approve the same. 

This proposed issue of bonds is one on the affirmative vote of the electors of 
the school district and under the assumed authority of section 7625 of the General 
Code. The purpose of said issue, as disclosed in the resolution of the board of 
education providing for the submission of the question to the electors, is as fol
lows: 

"Be it resolved for the proper accommodation of the schools of said 
district, it is necessary to furnish said school house by completely equip
ping the same for school purposes, which equipment shall consist of a sani-
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tary toilet system an<l elisposal plant, accorcling to the plans and specifica. 
tions by the architects, Howarel & "Merriam, of Columbus, an<l sul'h ~ehool 
furniture as elesks, cupuoarels, chairs, tables, blackboarels, wagons for the 
(•onveyance of pupils anel a lighting system ancl a vacuum cleaning 'ystem 
so that said furnishings ~hall eompletely equip saicl school house; that the 
probable amount of money nel'essary to accomplish sai<l purposes Le, anel 
the same is hereby eleterminecl by this boarel to be the sum of $20,000. '' 

The notices that were poste<l of saiel eledion statcel the puq•o>es of said bon,J 
issue in terms quite iclentiral to those contained in the n•solution above quoteel. 
fn other worcls, the purposes of this prOJ•Oseel bond issue are to equip aud furnish 
a school house in saiel school elistriet ancl to procure wagons for the eonveyance 
of pupils. 

The bond i~sue proposition was submitteel to the eleetors as a single proposi
tion for the issue of bonels in a specifieel amount cO\'ering saiel stateel purposes, 
and inasmuch as there is nothing in the provisions of section 7625 of the General 
Code, authorizing the board of education to issue boncls for the purpose of obtain
ing money to proeure wagons for the transportation of pupils, anel as no nwans 
are available for ascertaining what portion of saiel proposeel hone! i'sue was voted 
and is to he issueel for such unauthorizeel purpose, it necessarily follows that the 
whole bone! issue proposition is illegal by reason of the inelusion of said unauthor
ized purpose in the purJ'OSes for whieh the bonels were voteel and provieleel for hy 
the subsequent rpsolution of the board of education. 

You will undoubteclly reeall that the question above eliscusseel was ill\·oln••l 
in consideration of the validity of the boncls of Belle Center villag<' se·hool •lis
triet, Logan eounty, Ohio, which were clisappro,·ecl by this department for the• 
reasons above state<! in Opinion 4!i4, uneler date of July 23, l!Jl7. In the opinion 
above referred to I followe<l the <leeision in the eaFe of Shell YS. Bevier, et al., in 
the common pleas ('Ourt of Crawfor<l !'ount~·, wllieh was ele<'iclecl vPry shortly bP
fore the opinion with respret to tlw Bdlr CpntC'I' villal!e se·hool clistrie·t honcls w;H 

written. You will also reeall that the same question was ill\·olve<l in a e·ousiekra
tiun of the valirlit~· of the bonds of l'hillipshurg \'illage ~ehool district, :\Iontgom
ery eoJnty, Ohio, whi('h were elisappro\·e,J by this department in Opinion Xo. 12R5, 
under date of June 17, 191!!. 

I note .-ome further defee·ts in the transcript of the proe·eeelings relating to 
the bone! issue. These <lc>feds are of su!'h a naturP that they r•an probably Ill' 
!'Ureel by further information, hut inasmur·h as this propoHPel iFSUP must he hPI•l 
to be invalid for the reasons above statecl, it will sern• no useful purpose:' so far 
as you are r·onr·C'rned, to note the other clefeds in the transeript. 

For the reasons above statPel, I am eompellpel to acldse you not to ae·n•pt sai•l 
liOn<ls. The transe·ript suhmittC'cl to me is enC'!osc>el with this opinion. 

Very truly yours, 
JosEPH .:\lcGHEE, 

A ftomi!J'-G'i!lll!ral . 

. , Yol. 11-A. (;, 
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1386. 

APPRO\'AL OF BOXD I~Sl'E OF ::\IIDDLETOWX-$20,000.00. 

CoLC:IIBt:S, Ouw, .\ugust R 1918. 

!ndustrial Co111111ission of Ohio, Columbus, Ohio. 

ln rl' bonds of the eity of ::\Iitldletown, Ohio, in the HUm of $:!0,000.00, 
for the puq:ose of improYing, repairing and ~ecuring a more <·ompll'tl' 
enjoyment of thl' waterworks utility of said eity. 

GE:-;-TLnrrx :-I haYe made a eareful examination of the tran~•·ri]:t of the 
legi<latiYe prOCl'l'<lin~s of thP city eornmi'"ion of thl' eity of ::\li•l<lll'town, Ohio, 
rt•lating to the al O\'C' iHsUP of lJOntts anti fin•l s'li<l proeP<'<Iinrs to l>C' in t·onfor.uit,· 
to tlw pro,·ision' of the (;Pneral C'o•lP of Ohio, reg:mling bo111l i"s~H·s of thi' kin.], 
::n1l likPw:n• in <·onfo11nity to thC' ]TO\'i>ions of thP l'hmter of ~ai•l eity. 

1 am therdorP of tl•<' O]•iniou that J>IO) Prl_,. Jif')•an•d l>ond;; t·o·:t•ri•Jg th•• 

:•I O\'f' i>s~lf' "·ill, whPn tl11• :<:Jillf' arP PXP<·utPrl :u11l deliYPrPd. eonstitutc yaJitl an.] 
l•'udit'g oiJiigatious cf >ai<l •·ity, to l·e J·ai<l a<·<•ording to thC' terms tlwrpof. 

\' Pr~· trul~· yours, 

JoSEPH :\JcGun:. 
A tlorney-Gencral. 

:\PPRO\'AL OF BOXD Ii?Sl'E OF lll.'J-\0:\ C'01'XTY-~DR,OOO.OO. 

Cnu·~.;ncs. OI!Jo .. hgust ~. l91P 

Industrial Counnissi011 of Ohio, Columbus, Ohio. 

In re hOJuls of Huron l'ount~·. Ohio, in th<' svm of :;;\Ji'i,OI:Il.LII, in all
t!t·ipation of thP eollcdiou of tnxC's aJIIl as'C'~HmPnh to pa~· the rPspl'rti,·c 
,·],·,n•s of Huron <'Otlllt~·, of L~·mp a11tl HitlgdiPl<l townships an•l of the 
o\Ynp· s of hPnefitP<l propNty assPs~P<l, of till' I'Ost :lllll <'XJIPil'<' of im]•rOY· 
iug tl!'siguatP<l ~<'<·tion of I. ('. H. Xo. 2~\J in "''i<l count~· an<l townships. 

(;FXTLn!rX :-I han• l'arefull~· Pxamined the •·orrel't•••l traJJ~nipt of thr 
1 rO<'C'P<lings of the Loartl of •·otmt~· <·ommissiOJlC'rs of Huron .. ount~-. Ohio, ant! o: 
othC'r olfi<·l'rs, l·oth ff'tlpral :uul statl', rPlating to tlH' allO\'P i';"H' of l>ontls, an•l 
fin<lin;! sai•l ]•rO<'C'P<lings to hP in I'Onformit~· to thC' provisions of thP Gt•npral 
('o•lP of Ohio rC'lating to hontl i~snl's of this kind, an•l fin<ling furthPr that tl .. • 

]•t:rro·p of ~:lid is"''P lws hPPn approvPtl hv thP •·•tpitnl issuPs •·on1mittPt' of th.• 
fr•dP•':Jl rp,pn·p llonr<l. said io""' is hPrPh_,. apprO\'P<l h.'' this dPpartmPnt. 

In th<• <'OliKidPration of thP pror·epditl;!s rplati11g to this issll!' of],"'"''· I lind 
11ni.Y lllll' lll:ltt<'r UI'Oil whid1 :lll,\' <JllPstion of a11y kind l':tll hP tllad<•. Tlw qU!'t-tion 
rPfPrr<'d to ari~Ps out of th<• adion of thP hoard of •·outJt.'· r·ommi"sionPrs, h,v rPso-
11-tion l'llllrr date of ~lard1 :!.), 1\JIH, ]•roYidin;! for thl' ]•ortion of thP •·ost :111d 
<'XJ>PH>l' or this imll'O\'P!llPnt to ht• ]•aid by thP O\\'BPrs of l>PnPfit,•d propPrty. 
This rr>Olutioll, whid1 \\':IS adoptPd UllilPr thP asHllllP<l authority of sP<"liotJ l:!ll 
<:. ('., as aml'HdPtl in thC' \\'hitC'-::\Iul<·ahy ad (!Oi 0. L. 1:!!1), pro,·itlrs that ten 
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1 t•r •·t·nt. of thP PHtin· t·o,t of tht• t·o1"trudion aut! imJ•ron•mPnt of that J•Ortiou 

of th•• •t>diou to Itt• iuq.ro\·t•t!, lut·att·d iu L~·mp towu>hip, shall '"' :I"'''"'' I ng tiu•t 
tJ:t• Tt a\ t·,t:t\t• \\·it hill IIIII' Jllj\p of t•itJ11•r sidP of said illlJ.TO\'t':JJ(•llt, ;>lltJ tJJ.l: 

1 '·'vii ty-li \ ,. 1 •t't· t'l'llt. o!' thp t•ll t i rt• t•ost of that portion of t lw i lllJ>t O\'t'lllPil t ltwatt•d 

in l.idgt>fil'ld toWII!">hip ~ludl ht• :1:-:~t'~..;pd :tgaiiJ~t thr- n•al P~t:ltt• \\·itlliu Ollt' miL· 
of t·itht•r ,idt• of said illlJ•IOH'lllt'llt. 

l'ndt•r tltP 1 royi;iolls of s!'l'tioJL l~I~ (;, ('., ns amt·Htll'd in thP ad ahU\'!' I"•'· 

ft·rrt•d to, tht• t·O~>Jtly t·t llll~<i"ioll£'T>, by l:Hltllimot:s adiou of all mt•JHht>rs of tht• 

J.oard, lllt\t' autltority to J•rtl\·idt• for thP a"t'%Illt'llt of a t!Psignatl't! J•ortioll of tht• 

'ost llll•! •·•:1 t-Wt' of till' inq ron•Jltt'ltt ag:tin•t J•rOJ nty !ot•att••l \\'ithin Drll' miL• 
oi' t'itLer ..,idP of t]Jp iuq,ro\·l'nH•Tlt, a~ \Yas done in tlti~ t':i~P. all!l h,Y IikP uuauintoJ ... 
::I'! ion thP t outty t•ommissioJLt•rs h:l\ t' authority to int•rp 1st> thP portion of till' 
tO-t :tUd I'Xjtl'll'l' to Itt• JtoJnt' J.~· itf'UPfitt•d J>TOJ-1'1'\_Y OYPI' llll•J aJ.on• t!Jf' J>OTtiOU 

\':hit·h in thf' al•'l'llt'P t•f suc-h al'tion is imJ osl'tl J,~- Jaw. 
Tna>JtlUI'lt. hm\'f'\"Pr, as this impro\·emt•nt, though lol'ate•l in part in t•:tdt ot' 

t!Jt• to\\'t"ltij s n!.on• JJ;Pntiont•d, is but a siJJglP im]•ro\·emt•nt, I doubt wht'tht•r the 

, ot.nty t·onJ'tJi>,ioJH'TH !tad any authority to pro\'itlE' for a grt•atPr aH,t'ssmrnt of 

U:c• t'o't: ~:,J t•> 1 l'l:t e oi' H:t·!t i'"l ron·ml'nt on 1Lt• ltt•JJt'fitt•'l pro;.rrt.Y lot·uh•d in ou.• 
ot 'aid tO'.';u,hij.s, thau that :tH>t'JH'd U) 011 tLP l~t•nt>fitl'd J•l O) t'J t,\' ]o<':ttt't] in til<' 

ot!tt•r towJJ,!Jij•. I tlo not fiutl it llt't'!''sar,\'. howt'\'Pr, to PXJ rt•ss all,\' opinion 011 

tlti• r;,wstit.JJ. for t!tt' rP:"on that tht• J:Jllll' ''"!toll~· iwmatt•rial to th<• '1"1'-tio'l 
td' tit!' \'alit! it\' of this issut• of J.ond.-; It~· lluron t·nr:nty for the J'UrJ on• ahO\''' 

ll:Jtc• I. 

... \ id1• .1-fllJli tht• ]·!0'. it-iOJIS If ~Pt·tinll~ ,jC:lO·l (1. ('., \\·hit·h lll:tkt.• bond~ of thi~ 

hint! i':•ll, ;.:t•J:t•ral oiJI:;.::·iiOJJs of tht• t•ut;nty, it will ]Jp JJOlPtl th:•t the'"' l•onob; ar•• 

fo:· thf' p: r~ 0'"(_"'1 of ra.Yiug thP ::;.,!;_!J'(';_!:Ih.· ~]lllr<'~ of !':tid r·o::nt.' ::nd 11J,\ll~li:J s :Ill I 

r·'' tht• OI'J:c•··; of J,t•nd!it•d p:o1 t•rty. of tht• •·w;t :lilt! t·~:)-t'IJ>t' oi' tltis i'll] ro\'t'llll'IJL 

ThP 'lt::J<•' of t!Jp c·n't and t'X)t'IJ't' nf this in']•IO\ l'lll!'llt tn ]:p )-aid l:y L\'lll" 

:·1:ri I:ir:;!('Pl'ld tc1•nu ],jl ~, rc ·I t't·tiycl.'·. ;tit' tixPd J,,v aglt'l'l!lf'nt:-: hl'tv:t'Pll tht• trll:--· 

itt's of s:1id tu\\'lllhips m11l tllt• I·oar,J of t•ollntv t·ommi"·iout•rs, antl tht•rf'forp th,• 

•1··•n· of tilt• ,.w .. ·t :·1111 c~~i (Jl:c cf tlH• in!jJO\"C':i1il'llt to l1l' boruP hy tllt: 0\YJil·r . ..: ot' 

: t'J!r litf'd JlfJj l'i1,Y is \1l:olly n f!llt'~tinn l•l't'.._.,.l'1l "'''c·h ll\';l1f'ro.: :~lHl tlu.• t•oJ.nty . 
.. \~: J ~~·~·it, tltt> n:-.qL.tion of 1hc• l1o nd of 1·onnt~~ t·onJ!Hi~·o.:ionl'r~, :lltn\'1' BfltP· 1, 

::; l or1 !Lit.fl;_! tL" l':lri· ~~~· tliP c·c..:t :ntd t·Xl I'J::-t• of t1ti-. inqrro\'t'IIH'nt to lrl' lt<J!'lll' 

I.' tl11· bt ltl'litt·tl JI'O]•I'•ty iu p:ti'!J of tlu•"' towJJship", i' Pitlii'J' \'alit! or iJJI':JI:t!. 

It tl.t• •:"::·· ;, i11\·:J!id, tltt· I:J\\', to tltt· t•xt .. llt tlt:tt ''"'It n·-olution 1111!~- Ll' ill\':tlid, 
lixt•:. 1l11• ,,,,;o"r.t tltnl is to Itt• ]!ltl'lll' ),_,. tlJt• ltt•rH•fitt•d 1 rojll'rty, :oJJt! to thnt PXtPnt 

il'c· t''!'"-'f'"' t]r; ::tPOHllt to l1P 1Hil'111' by tlu• f·ont~ty jt:-.l'lf. Hut in nny e\'Pnt, it HPem~ 
··!t·.:r tu ll:t' tl11:1 r·o 'l'·,,t:on "·ith rt''l'"d to till' y::Ji,Jity of the,;p IHmtls i, Jm•· 

,t·'ltttl It_,. ""." c;ut•,tion thnt Jllli,V :JI"i't' ltd\\'l't'll thl' t·ounty ant! thP O\\'nPrH of 

l.CJtl'ii'Pd ).JOj•c•rt~· '''to thP 1·:didity of tltt• rP,olntion of thp t·ounty c·omrni"ion

"r·'· ::1 on• HCitl'tl, t•itlu r iu \Yitolr or in J•nrt. 

Tlt!s !tt·ing rn,\' \'il'\\' on tht• only qut•"tion of au~· kitH! J>l't'Sl'lltf't! on a t'Onsitlf'r· 
:t\ ion ot" tltt• 1 rc:t·t•r•,]in;.:, •t•t out in t!Jp transeript, I am of tht• opinion that sni•l 

i"t'l' is i11 :Ill rc 'I•PI'l" ndicl :llld tlwt bonds t•o\·ering saitl issup will, whPn thr 

···r;" ::rt• J 'Of"'rl." J•TPpart•tl, t•'(t•t·ul!•d ant! dt•lin'r<'d, ronstitutp \"alit! ant! binrlin~ 
,.I.J:'!atir '"of •aid t·o:mt.l·, to lH' 1 aid in ::t·t·ortlant•p with the tPrm~ thPrPof. 

\'pry truly yours, 

JCI~EPII ~!cGuu: . 
. 'I /lor11 r_\·-Gcllcral. 
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13S8. 

APPROYAL OF AGREEMEXT BETWEEX BOARD OF TRUSTEES OF THE 
BO\VLTXG GREEX STATE XOR~fAL COLLEOE AXD LOriS BRAXDT. 

Cou::~rm::s, OHio, August 8, 1918. 

Ho~. H. B. \VILLIAMS, Preside11t State Normal College, Bm,•lillg Grceu, Ohio. 
DEAR SIR :-You have submitted to this <lepartment supplemental agreement 

Pnterecl into between the board of trustees of tl1e Bowling Green State Xormal 
College and Louis Bran<lt, landscape architect, calling for the payment of the sum 
of two hundred dollars for the purpose of furnishing first party a competent 
engineer in the <'Ompletion of the contra<'t of The Finch Engineering Co., said 
Brandt agreeing to furnish a competent c>ngineer at the rate of $150.00 per 
month, to be paid from the sai<l $200.00. 

Having received from the> auditor of ~tate a certificate that there is money 
available for the purpose of sai<l contraet, I ha,·e this day approvecl the same an<l 
filed the same in the office of the au<litor of state. 

Yery truly yours, 
JosEPH :\IcGHEE, 

A ttorue:y-Ge11eral. 

1389. 

APPROVAL OF ABSTRACT OF TITLE OF LOT 85 IX WOOD BROWX PLACE 
-:MARGARET A. GALBRAITH. 

Cou:MBUS, OHio, August 8, 1918. 

Ho~. CARL E. STEEB, Secretary Board of Trustees, Ohio State ['11iversity, Colum
bus, Ohio. 
DEAR Sm :-I am in receipt of an abstract of title for the following describe,] 

real estate, situated in Franklin county, Ohio, aml being lot Xo. 85 of the Vi'ood 
Brown place as the same is numbered an<l clelineated on the recordecl plat thereof, 
found in Plat Book 5, pages 196 and 197, in the recorder's office, Franklin county, 
Ohio. 

I han earefully examinecl said abstract and fin<l no clefeets in the title to said 
real estate as disclosed thereby. There are no incumbrances against said real 
c>state excepting the taxes for the year 1918 which are a lien and as yet undeter
mined, and excepting assessment for the Ri<lgeway imp1·ovement on the five-year 
fi,-e per cent. plan, of which three installments remain unpaid amounting in all 
to thirty cents; the third installment of ten cents will be due in June, 1919. 

I am of the opinion that said abstract discloses a good and sufficient title in 
fPe simple in ::O.fargaret A. Galbraith to said lot Xo. 85 aboYe mentioned. 

I am returning the abstract herewith. 
Yery truly yours, 

]OSEPH :\fcGHEE, 
AttomcJ.•-General. 
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. \PPRUYAL OF ABHTHACT OF TITLE-:\!ARGARET A. GALBRAITH. 

CoLe~rscs, OHIO, August 8, 1918. 

Hox. CARL E. STEEB, Secretary Board of Trustees, 0/zio State L'uiz·ersity, Colum
bus, 0/zio. 
DEAR SIR :-I am in receipt of an abstraet of title <lated July 25, 191H, for 

eertain real estate loeated in Clinton township, E'ranklin eounty, Ohio, of which 
the following d!'srribcd real estate i, a part, to wit: 

"Being a pa1't of Quarter township number three (3), township num· 
her one (1), range eighteen (lR), l'nited States :\Iilitary Lands. Begin
ning at the ]JOint of intersection of the center line of Lane avenue and 
the <'!'nt!'r line of Fleniken pike, th!'m'e with the renter line of Lane avP· 
nuc westerly five hun<lre<l fifty-one (551) fet't to a stake at the northeast 
corner of lands of \Villiam Salzgaber; thence southerly along the east line 
of said lands of Williat;n Salzgaber and parallel with the center line of 
Fleniken pike three hundred sixty-nine and seven-tenths (369.7) feet to 
the north line of lands now owned by said state of Ohio; thence easterly 
along the north line of said Iantis last mentioned and parallel with the 
eenter line of Lane avenue fh·e hundred fifty-one (551) feet to the center 
line of Fleniken pike; thence northerly with the center line of Fleniken 
pike three hundred sixty-nine and seven-tenths (369.7) feet to the point 
of beginning, rontainin~ four ami sixty-fin• humlredths ( 4.65) acres, more 
or less.'' 

I have carefully examined said abstract and find no material defects in 
the title to said real estate as cliselosed thereby. No encumbrances are 
shown against said real PHtate, excepting the taxes for the year 1 !JlR, 

which are a lien, but are as yet undetermined as to amouut, and excepting assedH
ments for the improvement of RidgeYiew road, which Wt>re for five annual pay
ments, of which two have been paid, leaving the remaining installments, amount· 
ing to $8.34 with 5% interest, gai<l next installment with interest being du<' in 
June, 1919. 

I am therefore of the opinion that said abstract disclosed on July 25, 1918, 
at eight o'clock a. m., a good and sufficient title in :\Iargaret A. Galbraith to saicl 
above mentioned real estate, which is particularly described above. 

I am returning herewith the abstract for said property. 
Yours very truly, 

]OSEPH ).IcGnEE, 
A /forney-General. 

1391. 

APPROVAL OF BOXD ISS'CE OF SENECA COUXTY-$41,000.00. 

CoLc~tevs, Onro, August 8, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Seneca county, Ohio, in the sum of $41,000.00, for the 
purpose of paying the respective shares of said county, of Loudon town· 
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ship and of the owners of benefiteu property assesseu, of the cost and ex
pense of improving section B-1 of the Tiffin-Fostoria I. C. H. Xo. 270 im
pro,·emet~t, located in ~aid eounty and township. 

GnnLEMEX :-I have maue a careful examination of the proceeuings of the 
board of county commissioners of Seneca county, Ohio, and of other o.Iieers H'· 

lating to the above issue of bonus as disl'lose!l by the eorrectetl transerir.t of ~:tid 
proceedings submitted to this uepartment. As the result of such investigation I 
find that said proceeuings are in conformity to the provisions of the General Co<le 
of Ohio relating to bond issues of this kind, antl I am therefore of the opiniou 
that properly prepared bonds co,·ering the above i~sue will, ·when the same arc 
executed and delivered, constitute valid antl binding obligations of said county, to 
be paid in accordance with the terms thereof. 

V cry truly yours, 
JoSEPH ::\fcGHEE, 

A ttonz eJJ-G en era/. 

1392. 

CHIEF CLERK IN ADJUTANT-GEXERAL'S OFFICE EXTITLED TO EXTRA 
COMPENSATION FOR SERVICE PERTAI~ING TO WAR E~IERGEXCY. 

Where the chief clerk in the adjutant ge11cral's departme11t 1·endcrs services upon 
the order and request of the governor of tlzc state pertaining to the war cmergcncJ', 
she is entitled to receive compensation for such services rendered, to be paid O!lt of' 
the appropriation for the war emergency. 

CoLt:MBt:s, Ouro, August 10, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-You have submitted to me a claim pre~entetl by V. F. X., chief 
derk in the department of aujutant-gencral, an.! ask my opinion as to whPthPr 
the same is legal and whether you woul<l be warrante.I in issuing a warrant in 
favor of her for the same. 

In order to get a correct unde1·stanuing of this claim, it will be necessary for 
us to note a few matters connected therewith. On July 5, l!JlS, the governor of 
Ohio, Ron. James l\f. Cox, issued the following special order: 

'' V. F. N., adjutant-general's department, in addition to her <luties as 
chief clerk, will take care of extra and additional duties assignetl her, as 
per verbal and written instructions of the govemor of Ohio. 

The expense incurretl is necessary in the military service.'' 

Attached to the claim of Y. F. X. there is a statement as follows: 

"On account of appropriation for War Emergency House Bill 5!J3, 
amount $89.76." 

Also the following certificate of Hon. James ~L Cox: 

"I certify that the within account is correet, that the articles or 
services charged therein were required and furnished on account of the 
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purposP aLon• mPntioneel; anel the same were necl'ssary thl'rl'for, and that 
tlJP ehargPS Wl'rl' rf'USOn:JbJP. 

(Signed) 

Abo the following: 

]AMES ?II. Cox, 
Governor." 

"To tlzc II o11orable Auditor of State, Columbus, Ohio. 
ThP within arr·ount is hNeby approved. Pay from appropriation for 

Wnr Emergeney House Bill 593. 

(Signed) v. F. NANGLE, 

Acting Adjutant-General." 

I think nil the above mutters will have to be kept clearly in mind in arriv
iug- at a r·on .. Jusion as to whether you would be authorized in law in issuing your 
w:crr:lllt in f:n·or of Y. F. X. in the amount of $89.76 for services rendered by 
hPr upou the instance and request of the governor of Ohio. 

This ease must be dearly di~tinguishl'd from one in which an officer or em· 
ployc is giv<'n certain additional duties by the electing or appointing body, or 
lc~· the lwael of th<' rlPpartment in which she serves. The courts are almost uni
form to the efl'fpf't thnt the mere addition of duties to those which an officer or 
emrloye has t!Jer<:>tofore bepn performing is no warrant whatever for a claim be
ing made for additional compensation. 

It r•an be noterl further that this principle would apply with peculiar force 
to the matter under consitleration. Y. F. X. is not a. statutory official, she being 
mf'rely an employe, and has no specific duties outlined in the law; hence, she 
eoulrl not say that she had certain duties to perform and should be required to 
]•erform only those duties. Her rluties are sueh as may be assigned to her by the 
aeljutant-genpruJ from day to day and from time to time. 

But as said in the Leginning, this ease as prespnh•d is not such an one as we 
han' bPf'n ~omir]p,·ing in this opinion. In this case Y. F. N. is given additional 
•lutif'~ to perform by tlJe governor of the state, to be paid for out of the war 
<'lllC'rgPnr·~- appropriation, as founcl in House Bill Xo. 5!J3, page 619 of 107 Ohio 
Laws, :mel not to he paicl from the allowanrp ma<le to the adjutant-general's de
J•nrtmPnt. Tlwse eluti<'s for whirh Y. F. X. claims rompensation were duties per
fomH•el b;v hPr in a sense outside of th<' rll'partmPnt of the a<ljutant-general, anel 
within thP elq.artment of the governor of the Htate. If she had the time anel 
wi,]l<'<l to J'<'rform ~aiel H<'l'Yi<'<'s in nrcorrlanee with the orders of the governor, I 
~P<' 110 ,.,,n,on \\·h~· ~l1e r·oulel not have p<>rformeel thPm, an<l why she would not bP 
<'ntitlPel to pay for the performance of the same. The governor certified that thP 
~f'n i•·e•' \Hrc• J"e•H•h·rPel, an•l that the rr•n,onahlP value of said servi1·es is $89.76, and 
tlwt thl' samp shoulcl he pniel from the war emprgen<'y appropriation maelc in 
"'i,] IIou-e· Bill Xo. 593. 

l11 \"ii'W of all the above I woulel aelvise that ;vou are authorized in law to 
;,,ne• your \\·arrant in favor of Y. F. X. in the amount of $R9.76. 

Tn J•ll'sin;t, I might suggest that inasmud1 as this money is to he paiel from 
t he• w:•r <'lCH'Tg!•ne·~· approJ•riation for the gon•rnor, :mel inasmurh as there is no 
'U<·h an ollie·c>r ns nding aeljutant·g<>neral, it woulrl be better if the governor him· 
,,.]f woul<l si;m tli.P vouc-l1Pr rath<'r than, as it is si;rnPcl, h~· Y. F. X:mglP, af'tinl-( 
n •l.iut:lTlt-gPn<'rn J. 

Yours Vl'r.v trul~·. 

JosEPH ::\lcGHEE, 
Attorney-General. 
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1393. 

ROADS AXD HIGHWAYS-FORCE ACCO"C"XT-8TATE HIGHWAY CO:M:MIS· 
SIO:NER ISS"C"ES REQ"LISITION AGAINST COUNTY'S SHARE OF THE 
COST UNTIL S"LCH FUXD IS EXHA"LSTED-ADDITIONAL COST OVER 
CONTRACT PRICE PAID BY HIGHWAY CO:M1HSSION-LIABILTY OF 
CONTRACTOR AND SURETY. 

(1) In completing an improvement under the provisions of section 1209 G. C. 
the state highu:ay commissioner issues his requisitions against the county only to 
the point at which the fund is exhausted which the county commissioners in their 
agreemem with the state assumed in reference to said improvement. 

(2) If the improvement costs more than the original contmct price, then the 
state highway commissioner must make some arrangements to take care of thtt 
added cost and expense of the improvement up until the time wizen the same may 
be completed. 

(3) When the improvement is completed, then the difference between the total 
cost alld expense of the impro'l-·ement alld the contract price is recovered from the 
contractor and his surety. 

Coi uMnus, 0Hro, August 10, 1918. 

HoN. R. A. KERR, Prosecuting Attome:y, Troy, Ohio. 

DEAR SIR :-I have your communication of July 22, 1918, which reads as fol· 
lows: 

''Acting under authority of General Code, section 1209, the state 
highway commissioner has taken over the work on one of the inter-county 
highways an<l is completing it, or having same done, and there has now 
been expended almost all of the amount for which the original contract 
was let, and the county commissioners and auclitor wish instructions as to 
the payment on bills for said roatl after the above amount has been ex· 
pentled. From art examination of the above section it is evident that the 
bondsman must make up the difference, but the amount is necessarily 
undetermined until the roatl is completed. It appears to me that the only 
proper way to handle it is to continue the payment of the bills as hereto· 
fore and carry it in the form of an overdraft until the road is completed, 
but as the road is a state proposition, we would like your opinion before 
proceeding. 

Suppose also that for some reason the bondsman could not be held or 
was not financially responsible, then would the state be required to pay its 
portion of the excess cost or would the county be required to bear the 
entire amount~'' 

In answering your questions set out in your rommunication, I am going to 
(·onsider that the improvement is one which would be controlled by the 'Vhite· 
:\Iulcahy law, and the quotations which I make will be made from said law. But 
the principles involved would be the same whether it is an improvement under the 
White·1lulcahy law or under the Cass art. 

In order to answer your questions intelligently it will be well for us to note 
the principles which seem to control in the matter of apportioning the cost and 
expense of an improvemPnt among the state, county, township and abutting 
poperty owners. 
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Section 1211 G. ~- reads us follows: 

'' CJ.!oll ~OIIIJ.!letion of the improveme11t the state highway t"Oiumis
sioner shall immetliately ascertai11 the eost and expense th!'reof, and up
portion the ~ame to the stat!', county, towuship or townships and abutting 
propPrty. He shall certify the total ~ost antl !'X}Iense of the iiiiJ>rO\"emeut 
an<.! his apportioument ther!'of either to the eounty <"Olllmissiom•rs or to 
the trustPes of tht> township UJJOn whose application th<' improvpmrnt was 
made.'' 

The particular thing to whi~h I de&ire to eall attentiou in reft•rt•nt·e to this 
st>etion is that when a roa•l improvement is colllp/cted, thPn the statt• highwa.\" 
eommissioner shall immeuiately ascertain tlze cost and exPense tlzercaj, and ap
portion the same. This section further proYides that he shall ct>rtify tlzc total cost 
and expense of the improvempnt. 

Section 1214 G. C. provides as follows in reference to the apportionmrnt of 
that part of the cost anti expense of an improvement over anti above that whieh 
the state shall assume and agree to pay, and is in part us follows: 

"The county shall pay twenty-five per cent. oj all cost and expense 
of the impro~·ciiiCnt. Fiftet>n per cent. of the cost and expense of such 
improvement * • shall be apportioneu to the township or 
townships in whieh such road is located. * * ·• Ten per cent. 
of the cost and expense of the improvement * * * " shall be 
a charge upon the property abutting on the improvement.'' 

The provisions of section 1213 G. C. are similar in form to the particular mat
ters quoted from sections 1211 and 1214. From all these sections it is to be notec] 
that the total cost anti expen~e of an impronment is apportioneu among the statP, 
county, township and abutting property owners; that is, each one .of these partie~ 
pay a certain proportion of the co~t auu expense of an improvement. 

With this in mind, let us go further and note some provisions in reference to 
the contractual relations existing between the contrador ant! the state, and the 
county interested in the improvement. 

Section 1218 provides that: 

'' Xo contract shall be let by the state highway commissioner in a 
case where the county commissioners or township trustees are to con
tribute a part of the cost of sai<l improvement, unless the county com· 
missioners of the county in whi~h the improvement is locateu shall have 
maue a written agreement to assume in the fir~t instance that }Jart of the 
cost and t>xpense of said improvement over and above the amount to be 
paid by the state.'' 

This is the only agreement signed by the county commissioners. 'l'hey are 
not in any respect a factor in the contract that is mauc in reference to the 
improvement itself. And it is further to be noted that this agreement entered 
into by the county commissioners is based entirely upon only an estimated cost of the 
improvement. This is quite evident from the faet that it must be macle before 
the state highway commissioner can enter into the contract for the construction 
of said improvemPnt. After this agreement upon the part of the county commis
sioners is made, the state highway commissioner then proreeds to enter into a 
contract for the construction of the improvement. 
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To be sure, if the improvement is ~umvletl·tl by tl!e one who enters into tl•" 
•·ontract with the state according to the terms of tl!e eontract, tl!en in that e\·ent, 
the state, the county, the township anti the abutting property owm•rs will J,, . 

.:alleu upon to pay their proportionate share of the contract price. 
But supposing that one who enters into the contract fails to ~omplete tht> 

improvement according to the plans !'lnd specifications. Then in that event, th;• 
state highway commissioner, untler the provisions of section 1209 G. C. takes tl!p 
same over and completes it by letting a new eontract by force account, or in what
ever manner he may lleem for the best interests of the public. In this case how is 
the improvement to be paid for·? \Ye finll the provisions in section 1209, (1) he 
paying the full costs and expense thereof from the balance of the conh act }'l'icp 
unpaiu to sail! contractor, and (2) in the event that there is not a suffieient bal
ance to pay for saitl work, the state highway commissioner shall require the c•on
tractor or the surety on his bond to pay the cost of completing sail! work. 

If the state highway commissioner can complete the contract anu keep the 
cost and expense within the consideration set forth in the contract itself, then 
the state, county, township anll abutting property owners woulu pay tl!eir pro]'or
tion of said cost and expense. But supposing the state highway commissione~ 
cannot complete the improvement and keep the cost and expense thereof within 
the consideration mentioned in the contract, then what course will be pursue•!? 
This question has caused considerable trouble from the very fact set out in yoar 
communication, namely, that the state highway commissioner cannot recover from 
the contractor and his surety the difference between the total cost anu expense 
of the improvement, and that set out in the contract until after the contract is 
completed. 

But, at all events, in the first instance the state highway commi~sioner must 
pay the full cost and expense thereof; that is the 1wovision of the statute. He 
pays it first up to the limit of the contract price. \Vhen the cost and expense 
goes beyond this, he must make provision for the same. The last session of the 
legislature made this provision: It createtl a rotary fund of S30,000 to \\ l!ic ll 
the state highway commissioner might resort for the nece~sary funds to enalJIL' 
him to complete a contract, then when he rN"overs the difl"erence from tlw .:on
tractor and his surety, this amount is returned to the rotar~· funtl. But whatev<'r 
arrangements may be made by the s·tate, or by the state highway <"ommissioner 
to take care of these differences, the county in no event is liable for the same until 
the improvement is fully completeu. In other words, the state highway commis
sioner issues his requisitions against the county auditor only up until the time 
that the amount is exhausted for which the county obligatell it~elf in its final 
resolution or agreement with the state highway commissioner. Of course, the 
county has made arrangements for this amount and the same is in the treasury, 
and hence the cou"nty will have no difficulty in meeting its obligation up to this 
point. 

After the improvement is fully completed, we have two different conditions 
confronting us. Suppose the state highway commissioner is able to recover from 
the contractor and his surety the difference between the total cost and expense 
of the improvement and the original contract price. If these comlitions obtain, 
of course, no one woulcl suffer. The state, county, township antl abutting property 
owners would simply bear their proportionate share of the contract price of the 
improvement. That is, even though the roatl as full~· completed co't~ more than 
that provided for in the contract, then in that event, the state highway <·ommis
sioner would recover the difference from the c·ontraetor anu his surety, anrl the 
state, county, township and abutting property owners wou!tl not be c·al!eu upon to 
pay more than their proportionate parts of thP contrad price of the improvement. 
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But, supposing the state highway commissioner is not able to recover the 
·~iffc·n·nee from thP contr:wtor and hiR surety, due to the fact that they are insol
' Pnt, tben wh~t result will follow? \\"ill the eounty bear the total difference, or 
will the 't:lte lJPnr thP total •lifl'erenee? Or will the state and the county share 
in this a•l•kd bul'flen? 

Tlln,rnUt·b as this is :t question of eonsi<lPrable iml'ortanee, antl inasmuch as 
:1 is rnPrcly n f.llJII'O'ition Ul•on your ]•:trt, an•l not :m adual state of facts, I have 
,;,.,.;,],·,] not to :ms\ver t!JC' 'am<' at this parti!·ular time, but will reRPrYe my opinion 
to tll<· time• whPn this state of fads aetually Pxists, at which time I shall be pleased 
to a11swer your quPstion if you call my attention to the same. 

Yours very truly, 
JoSEPH :\fcGHEE, 

A ttom cy-Gc11eral. 

13!l4. 

('01"XTY CO::O.L\TTSRJOXERS ::\IAY RELEASE COXTRACTOR FROM: CON
TI:ACT WIIEX ORDEHS OF FEDERAL GOVERN::O.IEXT ::\IAKE PER
FCm::O.IAXCE DIPOSSIBLE. 

In a case u:lzere the federal goz•enzmczzt lzas made it impossible for a contractor 
to co111Pl:y -;_i/iflz tlzc rerms of lzis contract witlz a board of county commissioners for 
and during tlze period of tlzc u:ar, tlze county commissioners, if they deem it fo7' 
tlzc best interests of tlzc county, may exozzemte him from the performance of that 
part of lzis comract u:lziclz is rezzdcred impossible of performance due to the orders 
of tlzc federal government. 

Cm 1::\!Bt:s, OHIO, August 10, 1918. 

Hox. Br:xTox G. HAY, Prosecuting Attorney, TVooster, Ohio. 
Ih:.\R SJR :-I have your communication of July 30, 1918, which reads as fol

loTI·,: 

'' Tlw ~ouuty eommm;w11ers ~orne time ag-o made a contract for the 
impro\'Pment of a <'OUHty ron<l TI·hi<·h improvement was to have been of 
l •itnmi11ous mn<·n•lam. Thf' <·outJ·nf'tor• have <lone a good part of the work 
f'Y<'l']>t the l'On,trudion of a bituminous top, :mil fin<l that they cannot 
•·onstrud tbe imr•ro,·rm<·nt with a bituminous top for the reason that thP 
rnitC'<l States hig-hway <·ouneil have refu~ed the contractors' application 
fo1· thr JIC'l'<'""ar~· ]>ro<luds. 

It will hP IJC<'P"':n~· to ahan<lon this improv<>mPnt <luring the continu
"''''" of ti1C' "·::r, nn!C'ss a chang£' be made from a bituminous top to a 
,.,.,t Pr-l>oun<l m:H·n•lam top. The contractors are willing to abandon this 
1 •nrt of the work m~<l to allow the <'Ommi~sionen> to readvertise for bids 
fo1· tlw •·on~truetion of a water-bouuil maearl.am top; the contractors to 
'o•qpll't<· the other part of thPir work according to agreement." 

Th<• nn~,\·er to ;vour question ran possibly be based better upon the following 
1 rin<·i]•lr of lnw thnn upon any othPr, namely: 

''To tlll' gem•ral rule that a party to a contract is not discharged by 
,uhsPqncnt impossibility of performance, there is an exception where the 



1068 OPINIONS 

performance becomes impossible by law, either by reason of (1) a change 
in the law, or (2) by some action b~· or under the authority of the govern
ment. In such cases the promisor is disc barged.'' 

This principle is laid down in Cyc. the 9th volume thereof, page 629. This 
principle seems to be supported by authorities therein cited. 

In the question submitted by you it is impossible for the contractor to com
plete his work according to the terms of the contract, in that the contract calls for 
a bituminous top dressing to the highway under construction, and the federal go,·
ernment has refused the use of tar products in the building of 1·oads, excepting 
under certain circumstances and conditions, which do not apply to your case. 
Further, you state this condition will obtain until the close of the war, which, of 
course, is indefinite in time. 

In Cordes vs. :\!iller, 39 Mich. 581, the court was deciding a question of this 
11ature. Cordes leased to :\filler for a term of ten years a wooden building in 
Grand Rapids at a specified annual rent. The lease contained a covenant on the 
J>art of Cordes that ''if said building burns down during the lease, said Cordes 
agrees to rebuild the same in a suitable time for said :Miller.'' The building 
burned, but in the meantime the council of the city of Grand Rapids had enacted 
an ordinance forbidding the erection of wooden buildings. The court held that 
Cordes was not compelle<l to rebuild for the reason that he was forbidden so to do 
hy said action of council, that he was not compelled to put up a new building 
of some more substantial material than wood and turn same over to Miller for the 
same rental. That he was released from the obligations of his contract. In the 
syllabus the court say: 

''A covenant in the lease of a wooden building, binding the landlord 
to rebuild in case it burns, is released by the passage of a valid municipal 
ordinance forbidding the erection of wooden buildings.'' 

It will be noted that this case is very similar in facts to the case under con
sideration. 

In Leopold vs. Salkey, 89 Ill. 412, we find the following principle: 

''Where the failure to perform a contract is in respect to matters 
which would render the performance of the residue a thing different in 
substance from what was contracted for, the party not in default may 
abandon the contract.'' 

In Hughes vs. 'Vamsutta Mills, 11 Allen, 201, this principle is stated: 

"An arrest, conviction ancl imprisonment for crime will exonerate 
a workman from the duty of giving to his employers two weeks' notice 
before leaving their service, under a contract by the terms of which he 
has agreed to give such notice, or not claim any wages clue. '' 

In People vs. The State :\Iutual Life Ins. Co. 91 X. Y. 174, the court lays 
clown the following principle: 

"'Vhen a registered policy life insurance company is restrained by an 
order of the court from further prosecuting its business and a receiver is 
appointed, a contract entered into by it with a general agent for his 
services for a specified term, is thereby annulled by the action of the state 
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and he has no cause of action for non-performance by the company there
after. A liability to such dissolution must be deemed to have been an 
unexpressed condition of the contract.'' 

In the opinion on page 176 the court uses the following language: 

''"'hat had ha ppene<l was a dissolution of the contra<"t by the sover
eign power of the state, ren<lering" performance on either side impossible.'' 

Other rases might he quoted to establish the principle herein being consid
l'red, but it is probably not necessary so to do. 

There is one condition attache<! to the above principle which ought to be 
noted at this time, an<l that is that a mere temporary disability to perform the 
obligations of the contract, <lue to the fact of some law, or due to the enfor<"e
ment of a law already enacted, will not permit a party to 11. contract to refuse to 
perform his obligations. 

In Baylies vs. Fettyplare, 7 :\fass. 325, the court laid down this principle: 

"The laws of the l:nited States, laying an embargo for an unlimited 
time, and afterwards repealed, di<l not extinguish a promise to deliver 
debentures, but operate<! a suspension only during the continuance of 
those Ia ws. '' 

On page 338 in the opinion the court say : 

"X ow it is clearly settle<!, by innumerable authorities, that whenever 
a rontract, which was possible and legal at the time it was made, becomes 
impossible by the act of God, or illegal by an order of the state, the obli
gation to perform it is disrharged; or if surh or<linance be temporary, the 
obligation is suspen<led during its continuance.'' 

In Hadley vs. Clarke, 8 T. R. 259, the court say: 

''The defendants contracted to carry the plaintiff's goods from Liver
pool to Leghorn. On the vessel's arriving at Falmouth in the course of 
her voyage, an embargo was laid on her 'until the further orrler of •·oun
cil.' Held that such an embargo only suspenrled, but did not dissolve the 
contract between the parties, and that even after two years, wb!'n the 
embargo was taken off, the defendants were answerable to the plaintiff in 
damages for the non-pe~formance of their contract.'' 

In view of the above principles, what answer can be given to the question 
submitted by you~ In the first place, let me say it is my opinion that the con
tractor in your case could not demand as against the wishes of the county com
missioners that be be released from the obligations which be bas assumed. The 
order made by the federal government is from the very necessity of the case mere
ly temporary in nature, and while the county commissioners could not compel the 
contractor to place upon the road a bituminous top covering during the period of 
the war, yet after the war closes the county rommissioners, if they so desire, 
undoubtedly could bold the contractor to the obligations entered into by him in 
his contract with the county. 

But, suppose the county commissioners do not desire to hold in abeyance the 
verformance of this contract until the time that the war ceases and the order of 
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tlH' fe<ll'ral goH•mmeut is rt>moYe<l. "'hat tiH•n are tht>ir rights? It set•ms to llll' 
dear that from the J:rinciplP first aboYe lai<l <!own that if thP <'O~nt~- •·ommb
'ionPrs and the eontrador both agree that it woul<l be for thP bP~t intl'n''ts of 
all parties concernr<l that the obligation in refrrenee to a bituminous top <IH•,sing 
"houl<l he wain••!, and if the < o~:nty t•ommi~sioners an<! the eontral'tor ean agn•c 
a~ to the amount that Rhoul<l he pai<l to the eontrador for the work l'erfornH••I liy 
him G11<ler the t·ontraet other than for thP top <lrPssing, then the county commis
'ioners woul<l ha\·e authority in law to r!'!P:t>P sai<l t·ontraetor from this o:,Ji!!·t
tion an<! eoul<l entPr into a new contraet eithpr with the same ~ontrartor or with 
:lllotht•r on <!up :ulvertising to plaee upou thL' sai•l improYC'mPnt a watC'r-liom11! •·o·:
<'rin!! instea<l of a bituminous roYerin!!. 

That the eounty t·ommis~ioners lHl\'l' authority in law to PHtPr into su<·h au 
arran!'ement with thP coutrador sl'<'ms elt•ar from the <1ecisiou of the court iu 
~tate ex rei. ,Jewett Ys. Sayre, Au<1itor. U I 0. S. H.;, au<l I woul.l part'•·ularly refer 
you to the printiples laid <!own in mi<l t':t"' wht•H yo:Jr l'ounty l'Ommissionl'rs eo:nr 
to makt• an arrangemPnt with the pre"•nt nmtr:tdor along thC' lin<'' lH'r<'iu sUI!· 
~l'3tP<l, if they <,lJOul<l so <1Pl'idt> to <·ontr:~d with him. 

'fh<'r<' iH anotlwr mattt•r to "·hieh I <lesin• to eall attl'ntiou in rPferen~e to 
thl'~<' dwnges of plans with the l'T<'sC'nt t·ontrador, and that is, that the surety 
t·on•r::tny oul!ht to agreP to tlw mo<lifil'at:on of tl11' pl:ms as <'O\'C'I'C'<l l•y the originnl 
<·ontr:H·t. To he sm·P, the surrt~- c-ompany <·ould objPet to any such an arrunge
n:ent lil'ing mad(', am] hl'nre it "·oul•l l·t· :llh-ical:](' for you to grt th('ir •·onsPnt 
I·Pfo:·t' >UI'h a ehan~e as your eouuty <·outC'mplatPs, is m:ule; or, if you do not tlesire 
to <lo thi~, your eouuty eonuui~sion<.'rs eoul•l •rait until th(' prr~l'nt contractor has 
fully perform<.'<! the work oth('r th::m th<' 1•laring ll] on thl' hi~ hway t l11• top ,Jre:;:;
ing. alll! thl'n Pxonpratp the JIIC'<'l'llt t·ontrador from J•l:u·ing thl'l'C'Oll a hitJminous 
top da·~:-·:dng, UJ on th(• eol:11ty c·o111mi:-:cipnpz~ pa~·ing ]tim the: arnount ng-re£'cl upon. 

ln thl' event that thi9 eoun•e is followp,) the eontraetor would be relt'ased at any 
r:•tC'. ::nHI the surf'ty would no longer b<' lwt.l at any eYcnt. 

In arri\·ing nt the eonelcsion hl'Tl'in rPa<-hP<l, I am basin!! it rntin•ly U]'On the 
fads "tate<! in your eommcnication, nn<l am eon~ide1 ing that it is ·ahsolutPly im-
1 o~sihlr for the rontraetor to plac•p upou sai<l roa<l a bituminous eo\'ering. The 
following principle is well established: 

''A t•ontrad is not invalid, nor is the promisor diseharge<l, mere!~· 
ht•t·ausc it turns out to h<' t!itrirult, unrea>onable, tlangerous or burden
sonle.'' 

!1 Cyt•. 625. 

If the eontraetor eoul<l "<'~ure thl' tar pro<lnds nC'c·rss:n·~- to ]•lat•p a hitumiuo:1• 
'ov<.'ring uron said roa<l, he would be com]'ell<'<l to do this, eYPn though it is <lif
fit'ult to securp the ~ame, and e\·en though the co~t of said protlucts is mueh higb<'r 
11ow than when the eon tract was enterp<l into; and un<ler thosp cin•cunstaut'Ps thP 
•·ounty ~ommissioners would haYe no authority to release the eontrador from the 
obligations of his contract in refl'rt'nre to th<' ro,·ering of said roa<l. 

T11 Baker <'t al. Y~ •• Johnson, t't al., 42 X. Y. 126, the court sny: 

'' ThP fact that performance of a contra~t is rl'nrlerpi) more hurtlen
~0111(' ani! Pxpensive by a law Pnact<.'rl aftpr it is {'Utl'r<'rl into, has 11<.'\'C'r 
hel'n hel<l to exonerate a party from its obligations.'' 

Hence I am holding herein that the rounty commissionprs may, if they <leem 
it for the best ip.terests of the county, rxoncrate the contractor from the placing 
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t:}'ou tl1t• ruad undt~r l·ou~idc·ratiou :t ltitutuiuuu:-; top d~t·~~iu~ only iu tlu• t·\·t·ut tll.tt 
it i:-. iuq.o.~~ildt• for :--:tid c·outl:u·tor to :-t.•c·urt• tht- tu•c·t>ssary J,loduc·ts to tlac·,· .... ;.,·h 
:1 ,·u\ "ri11,!.! tl11·rc o11. You, ... vt-ry truly, 

}1•:-;1-.I'JI :'Ill ( iHEI·, 
.lttoru,·,·-(:, J:cral. 

o :\'THA( 'TOH E:\'TITLEI> TO Fn,L < '0:\IPE:\'8.-\T!OX \\'II EX < '0:\'T 1:.\( '1' 

<'0:.\II'LETED :>t'<'<JHI>J:\'(; TO l'L.\XK _\XI> HPECIFH'ATIOXK, .\L
THOI'(;if liE j)()Jo:~ :\<IT l'"~: J<;..;TDL\Tr;[) A:\HWXT OF :\IATEHL\1.~. 

II 'lz<~·c u coutractor subJJJils a unit hid trice and the coutrud cJ/Iercd into is z.pmz 
the IN1.<is oj said bid, a road colllractor is CJI!irlcd to the j11ll coJ!sideratiun set jorth 
in file coTzlracl, ij lzc ,·uJIIf>/cf,•s the imprvn•Jncnt accord ill!/ tv tile plaJis and s('cc ifica
tiuJIS, ,·-.·,·n thou!flz l1c docs Jlof us,· t/:,· estimated aJJ!Vl.JI/ oj Jllalcrial. 

( 'o•x~JDl'"· Chrw, August 10, 191R 

liux. CLIXTOX CowEx, Stair lfiuh-.,ay Commissioucr, Columbus, 0/ziv, 

DE.\R Sm :--1 han' your eommuni<'atiou of August:!, 191K, whil'h r!'a<IH in part 
as follows: 

'' l'cr-Hit m<' to tlirPd your attt•ntion to the eontrad hetw<'Pn this dP
rari.n:t•Ht :u:ol Bt•:•Jl .\.: ('o., for tilt• t·onstrul'tion of SPdion 'n, 0 I.(', II. :!.i~. 
\Y!Imington-IIillsiJOro road, in Clinton l'OUnty. 

This im J•ron·mt•ut h::s l1t'L'll built in eo-oppration with the tru'tl'!'s of 
(;rPt'll toiYn,hip. ('linton <·ouHty, jlnrsuant to rPsolution of sai•l township 
1rt'>.tP:•,·, I'O]•,V ot' whid: l t!m :ttt:whing hPrPto. 

'lit<' c·oH!r:Jt·ior is c·l::i:nill;: a final pstimat<' for this '"ork on thP 
pocni<l that hi< c·ontr:td l::ts l•t't'll t•ompldPd, :tll4l this th•partml'nt is not 
allo11 ing """'" fo>· th<' rl':>"nn tl::d· !J,.;oo t·u. ~·tis. of c·ru,ht•tl limPt'tOnl' and 
serecnings haY!' uot !JP<'n JOlll'<l and wai.l'r-boun<l in plai'P in the ro.ul. 

I rm •:ttac·hing h<'l't'!o :• <"OJ·." of tl:i' < ontrnd \\·ith i.ll<' rt'ljUt•st that 
you l<intlly :u]Yi'l' Ill<' IYhdh<·r in your OJ·inion its tt'rms rPquin• thP rolling 
;:J~d "'.\":ttl r·l)iutlill,:..! in pl.~t·t· ot' !t,.i!d) c·u. yd!"-. c·rJ:--}u·d linH•<.;tOllt' Pncl ~t·rt:tPII· 

iHg'., or \\lwthl'r tbl' t'Olll]·ll'lim• o!' til<' road :tl'<'tmliHg to th!' plans, profi]l' 
:!IIfl ~l pc·ific•:tt!otl"' is •..;tt/Iic·it•ut to \\':t.rr:tllt a }t:t_YiliPil1 of :1 fin:d f!StintatP a~ 
forth<' I'OIHJ•lrtion of the· 1•·ork. • • 

JlriC'fty Ootat<'ll, tiH' f:tc·h an• as follows: Rt•:Jn & ('o. l'nt!'!ecl into a t•ontrn,·~ 

tor thl' t·onstn:diun of ,-pdion "n," l. <'. H. Xo. :!.'i-!, \Vilminr{ton-HillsiJOro road 
:u ( linton ~·o~:nty, for tht• sum of !':!II !14!J.OII. Tht• ro:11! "'as ~onstru<'t£'<1 in ac l'orol
:•ll<'<' with tht' ]'ian~ :lllfl sJ Pl'ifit·ations, thl'l't• hPing no qup~tion whatP\'t•r rai,;o•ol :IS 

to 1'lli'. lh:t tht• J•I'OJIO'al ma<lt• awl signt•<l hy BP:lll & Co. (•stimat!'<l th I( it "'O;I]ol 
rPquire !J,;,oo t•u. ycls. of <·rushPil limC'ston<' at11! st•n•t•ninf!H for th!' ~·onstru<·t·o, 

of t!Jt• TO:t<J in :tt'I'OI'd:llli'C' with tl!C' J•inns llllf] SJIPI'ifit'ation,.; m:u]p by tJw :<t 1(<• 

hi~hway ~·ommi~siorH'l'. This Pstimat<' of !l,.iOO I'll. ycls. was m:uh• h~· thP highwa~

•k]•artnwnt. 
In t•O!Jl):h•tin!.( thP road a<·~·or<ling to the plans an1! sp!'<'ifirations, it was found 

t hnt al•out l,.ii'O I'U. ~·cis. lt•ss than was PstimatP<l hy th!' stat!' highwa,\' ~·ommi-· 
, ioHt·r \l·as require<!; that is, instPat! of BPan & ('o. using- !l,!iOO eu. y<ls

0 
of ~·rusll('d 

Jill't'HtOllt' ant! sn<'Pllillg,_, it UH'<] about R,OOO C'U. ~·<ls. 
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'rhe question now is as to whether Bean & <..:o. is entitled to the full consider. 
ation set out in the <'Ontract, or whether there should be a reduction made in said 
!'Ontraet price, dul' to thl' fact that thl' estimatl'<l quantity of crnshei\ limestone 
and screenings was not used by the coutrador. 

In order to arrive at an understanding as to what principles control in refer
pnce to this matter, it will be nl'cessary for us to turn to the proposal and more 
espl'cially to the contract itself. 

The proposal made by Bean & Co. and signed by it reads in part as follows: 

··To the State Hiyhway Com111issioncr: 

The undersigned, haYing full knowledge of the site, plans and attached 
specifications for the above improvement, hereby agrees to furnish all 
S<•n·ices, labor, materials an<l equipment required to complete the same by 
November l, 1917, according to the plans an<! specifications and to accept 
in full compensation therefor the sum of twenty thousand nine hundred 
forty-nine dollars ($20,949.00).'' 

The proposal is to the point that Bean & Co. was to receive $20,949.00 in con
sideration that it should furnish all sl'n·ices, labor, materials and equipment re
quired to complete the highway according to the plans a11d specifications. With 
this provision of the proposal in mind, let us turn to the contract itself and ascer
tain its provisions, inasmuch as they have a bearing upon the question. 

A provision of the agreement is as follows: 

''That for and in considl'ration of payments hereinafter mentioned, to 
be made by the party of the first part (State of Ohio), party of the sec
on<! part (Bean & Co.) agrees to furnish all materials, appliances, tools 
and labor and perform all the work required for roadway and pavement 
of section 'A' of 'Vilmington-Hillsboro road, I. C. H. No. 254, Green town
ship, Clinton county, Petition No. 2186-T, state of Ohio, according to the 
plans and specifications and to the satisfaction and acceptance of the 
party of the first part.'' 

Here again we find the provision made that Bean & Co. was to furnish all 
materials to enable it to perform the work of improving said highway according 
to the pla11s and specifications. 

·when we turn to the bond that was entered into by and between Bean & Co. 
aml its sureties, in favor of the state of Ohio, we find this condition: 

'' an<l will perform the work embraced therein, upon the terms proposed 
an<l within the time pre~cribed, and in accordance with the plans and 
specifications furnished therefor.'' 

Hence we find that the proposal itself, the contract entered into by and be
tween Bean & Co. and the state of Ohio and the contract of suretyship, all were 
based upon the plans and specifications; that is, the work was to be done in 
n<·corflance with the plans an<l specifications. As said before, there is no question 
raised as to the work being performed in aecordance with said plans and speci
fieations. 

However, the question in the mind of the state highway commtsswner arises 
from the fact that the contract itself provided that the ''approximate estimate 
and propo~al,'' as well as the plans and specifications, agreement, proposal allfl 
contract bond should be an essential part of the contract. When we turn to the 
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'' a!Jproximate estimate and vroposal '' we find not only the provision above 
quot£><1, but also thP following: 

'' !J,.300 cu. yds. au shed limestone and screenings, rolle<l and 
water-bound in place ---------- $2.00 (Est. unit cost)----$19,000 00 
(Total) __ ----- _________ ----------------- ________ --- __ .$1 ~,949.00. '' 

The question to be detNmined is whether Bean & Co. boun<l itself to put ou 
said roa<l 9,500 cu. y<ls. of crushed limestone and screenings. If it did, it is not 
Pntitled to the full consideration mentioned in the contract, becausp it is admitted 
that Beau & Co. did not use !l/>00 cu. yds. of crushed limestone and screenings. 
This was merely au approximate estimate of the amount required. 

We will consider further what this !Jart of the proposal was inten<lPd to pro
\"i<lP. "' e fin<l this pro,·isiou: 

''The undersigned further agrees to accept the following 'Gnit Bid 
Prices' in compensation for any small additions or deductions caused by 
any changes or alterations in the plans or specifications of the work. 

(The bidder is required to fill in un<ler 'Unit Bid Price,' a unit price 
for additions and <leductions opposite each item for which there is a 
quantity given in the 'Approximate EstimatP.' The 'Gross Sum' of the 
totals in the' Total' column shall equal the sum (given above) bid for the 
work.)" 

That is, Bean & Co. agreed that it would furnish any extra quantities of 
limestone and screenings that might be needed, due to small additions or deduc
tions caused by any changes or alterations in the plans, at the same rate as is set 
out in the proposal, viz., $2.00 per cu. yd. I am of the opinion that this is the 
only force and effect that can be given to the provision above quoted. 

Bean & Co. did not agree to use any particular amount of material, but did 
agree to furnish sufficient material to complete the work according to the plans 
and specifications and to accept in full compensation therefor the sum of money 
set out in the contract, viz., $20,949.00. If it had required more material to do 
this, than was estimated by the state highway commissioner, Bean & Co. would 
have been compelled to furnish it, and if it required less material than was esti
mated by the state highway commissioner, the contractor was not compelled to 
furnish it and no dNluetions could be ma<le from the contract price, due to this 
fact. 

In considering this question it must be kept in mind that 9,500 cu. yds. were 
merely an estimate. If the state highway commissioner had ilesireil that the full 
amount of 9,500 cu. yds. of limestone screenings should be used, even though to 
do thi~ it would make a <lepth thicker than provided for in the plans and specifi
rations, such provision would have to be made in the contract. 

1396. 

\' ery truly yours, 
}OSEPH :McGHEE, 

Attomey-General. 

APPROVAL OF ABSTRACT OF TITLE FOR LOT NUMBER 14 OF THE 
WOOD-BROWN PLACE, FRANKLIN COUNTY, OHIO. 

CoL1:MBt:S, OHIO, August 10, 1918. 

Hox. CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Coltllll
bus, Ohio. 
DE.\R SIR :-I am in receipt of an abstract of title for the following deseribetl 
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lot of Janel, situate<! in l<'ranklin <'Ounty, Ohio, ancl known as Lot Xumi>Pr Fourtt'<'ll 
: 1-! 1 of the \\'ooti-Brown pla<'t', as ,ho\Yn hy J•lat of sai<l adtlitiua rt•t·urdt·ol i:o 

Plat Hook .;, )'H~es l!W-l!J7, re<·ortler's oflit·<', Franklin •·otwly, Ohio, I win;~ a i''" t 
of tlH• following premises, to wit: 

''Being a part of Quarter township numlJer thn•e (:l), town,hip nu:n· 
her one (I), range number eighteen ( IH ), l'nitl•d ::\tates :\lilitary L lll<b. 
Beginning at a point in the eentPr of Lane avenue, where it inten;eds tht• 
wPst lim• of thP right of way of Thl' Columbus, llot·king '\alley anti 
'rolP<lo Railroad, thence running in a southerly tlireetion with :111tl along 
~:· id wPst line of tlw right of way of sai<l railroad to the point when• it 
i ntersPds the north lin<' of the Jan< I OWIH'<l IJy Jerry 0. Lisle, them·e run
ning in a westerly <liredion with saitl .Tt•rry 0. Lisle's north line !J.I.-, 
ft'Pl, more or h•,s, to a point in the tenter of the Heioto Uin•r :w•l Oll'n
tang_'· fret' turnpik<', th<'n<·(' running in a norther]_,. tlin•dion along th<' 
t·<'nter of saitl 01Pntangy an•l i::leioto Hi\"l:r fr<'e turnpikP 1,:1-!.~ fel't, mon• 
or less, to the center of Lane avenue, thenre running in au easterly tlirt•t·· 
tion with the l'enter of Lane a\'l'llUC' 51:> fel't, more or lPss, to thl• 1:oint 
of heginning-l'ontaining- twent~·-four (2-!) acres of land, more or less.'' 

I have carefully Pxamine<l said abstrac-t anrl fin<l no <l<'fec-ts in the tit]p a~ 
tlie·<'losed thereby. 

There are no Pn<·umbnmtes or liens UJIO!l said premises except the taxes for 
the last half of the year 1917, in the s11m of 38 cents, and the taxes for the year 
l!llH, which are un<lPtPrminetl and unpaid; alRo a RJ'l'<'ial assessnwut on saitl prcm
iRPs for roa<l impro,·ements, amounting to :;o l'Pnt,, payal>k in Jh·e installllll'llt . 
'Two installm<'nts in the sum of 10 cents eaeh are now due all!l unpaid together 
with iutere,t amounting to the sum of 28 C'<'nts. 

I am therefore of the opinion that said abstraet disclosed on August fi, 191~, 

a goo•! title in Har·lHIPl l<'. On to the prPmises hereinbefore <lPscrilJe<l. 
Yery truly yours, 

}OSEPH ::\IcGHEE, 

.·1 If om cy-Gclleral. 

1:197. 

OFFICER ('0::.\IPATIBLE-TOWXSHIP CLERK AXD TO\YXSHJP HEALTH 
OFFICER. 

The positio11s of towuslzip clerk aud toa•lzship lzcaltlz officer arc co1npatil>lc m:d 
on.: man may be paid compensation for both positions. 

CoLl"11Bt·s. Ouw, .\ugw,t 12. 191R 

Rurcau of Inspection and Supcrz•ision of Public Offices. Columbus, 0/zio. 

GEXTLDIEX :-I am in rPe<'ipt of your r<'quest for my otli<·ial opinion j;J•On th, 
following qu!'stion: 

''Are the ]•Ositions of township cl<'rk an<l township h<'alth ofli<·t'r 
rompatihle, antl may one man b<' pai<l compensation for both posiiioils! '' 

An examination of thl' statutes pertaining to town,hip derks an•l townshiJ• 
health officers does not disclo~e any statutory prohibition agninst on(' pNso 11 holol-
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;II;! both of "li'l otl;,.,.,., XPith<•r •loPs thP eon~titution <•ont:tin an~· sud1 prohibition. 
I" tin• :!l."'llc·c of ,htl<tory or <·onstitutional prohibition, we are relegate•! to the 
'" • !llOII l:t''> tn ,J;,,.m·er wlieth<•r or 11ot th<•re is an~· inc·ompati~•ilit~· iu '"lid ollie·•·,. 

C lllit·cs are c·oll,itl<•rpt] incompatible, uncler the eommon law rule as !nit! tlown 
i1. t],;, 'tat<•, wht'll on'' is suhor<linate to or in any mamll'l'. a t•lll'~k U]•On the othPr, 
to! v.ll<·H it i, J.hy.-it·alh· irnpo"ihlP for on!' per,on to J•<•rform thP duti<·~ of ]Joth 
~~:·,:c·t·~. Tl.lr l:n,·~ }a'~·t:dHing to thr:-:l' two oflit•ps do not tlhwlo~f' au~~ int•ousistt1 llf',\r 

i•Pt\H'<'II tll<'nt, and I :1m uuai.J<• tn H'P how on<• t•ould ill an~· wa~· l1P a 1'11eek upo11 
the othPr. ThereforP, I :uh·isP you that th£' ofli<'£'s of township l'lerk anti town
'hip hf'alth o1iieer ar(' uot inl'o111patihle anti may he belt! by one person. 

Very truly yours, 
}OSEPH ::\fcGHEE, 

A I torn cy-Gcucral. 

1398. 

c:o\'E!:XOI! 'H IJEJ<;D-\\'HEX 0:\LY EHROR OCCrRRIXG IX DEED }'OH 
!-'1'.\TT·; LAXDR TR THB 0:\IT~~JOX OF CERTAIX L.\XDS, COHHECTIOX 
I~ :\L\DE BY :'IL\KIXG l>EED FOR LAXD~ 0:\IITTED-XOT XECESSAHY 
1'0 ;-;E('!'l{l<; .\XY Qrl'l' CLAIM DEEDS. 

I. !11 a case ·~.;:lzcreiu tlzc state, ill makillg a deed for certail1 school la11ds, failed 
to i11d11de therein ccrtaiu lmzds for z,·/zich a deed should ha< e bceu made. it is ueces
sar_\' jor the state, ill corrcctiay this error, to make a deed for olll}' tlzc lauds v.:llich 
z,:'r,· o111i 1ted from tlu-jormcr deed, to the olle Clrtitlcd to said deed. 

? Tf'lzere the olll}' error iu makintf a drcd for school lands is tho/ cerruil1 lands 
'''"'' olliitted from the deed which should haTe bccu i11cluded therein, there 1s 1w 

; ,., ,·ssif_'.' 1·or securing quit claim d,•cds from UIIJ' /'crsous. 

CoLC~Illi'S, OHio, .\ugtl''t 12, 1918. 

Ilox .. \. V. DoXAHEY, Auditor of State, Columbus, Ohio. 

Dr.IR SIR :-I have l'Ommunil'ation from your <lepartment uncl<•r •lat<• of .July 
1 ;,, 1 !11 ':, nt11! 'ignPt! hy 1~. L. Hynl.'man, <leput~· state supervisor of school law!", 
ir, ' 11:,.], ,,,,_. "I inion j, rpquestr<l as followH: 

• • \\' .. :JJ·p twu~mitting to you the following pap<•rs: 
I 'orrt"]'Olllh•nc·e with A111lrews & Anclrews of Hamilton, Ohio; an 

,],,tr:ll·t of titlr to the hln<ls unch•r <·onsicleration; a cop~· of a final <'er
t'f[,., 1:· ''" filt· iu this otlic·e to th<• Iantis un<!Pr <·onsi<leration; a c·opy of 
" .lt•t·d t'1 om th<' ~tatc> of Ohio to \Villiam Jones roY<•ring the lan<lH Ullcler 
''""'idPr:<tion, n:~m<•ly, Lots Xos. 1 and H aUt! a roadway running bctWPPn 
Lilli :\o,,:! :llld G whil'h c·onnrds Lots Xos. 1 anti H . 

. \11drc·ws & Antlrt:ws a•;Prt tlwt the <les<·ription of the tlPP•l <'X<•t•ut<·•l 
loy 111<· •t:Jt<• olot'H uo·t <·IP:trl~· tl<·>~·rihP Lots Xo,-, 1 aut!" aut! till' ro:~ciw:l\· 

•·oJlJJ(•ditl;.! thrm. \\'hile Wc> clitT.-rc><l i.n this t·oustrurtion of the <ir<'d, 
t!<'\'t•rtlu·]p,s \H' PXJires,erl a willin;211£'!'H to issue a npw clN•tl to eorrel't a 
pr<',lllll('t] Prror in the-fir:;t tlePcl; but Andrews & AndrewH are Reekin:£ a 
dc·r•l fro:n thP 'tate ciP~rrihin:r on!~- Lot Xo. H, while our rontl•ntion Jw, 
hPt'TJ that UlltlC'f the statutP HPI'tinn Hii2R r£'quirPs us, in ex('<·uting a tlPP•l, 
to follow th<' c·orrPd clrsniption of the entire traet conYeyecl as shown 
],~· the final certificate. 



1076 OPINIONS 

We desire your opinion upon this controYersy, namely: 
1. Can we, Uf•On application of the present owner of a part of the 

tract originally sold, execute a corrective deed for the entire tract? 
2. W'ill it be necessary, if the corrective deed is issued, to ha vc a 

quit claim from all of the present owners of the entire tract originally 
sold? 

3. Can we execute a correctiYc deed for a part of the tract originally 
sold, namely, Lot :Xo. 8?" 

These questions arise under and by yirtue of the laws of the state having to 
do with the sale of school and ministerial lands by the state of Ohio, carried into 
section 3233 G. C. 

Sl'ction 3233 G. C., as it originally stood, read as follows: 

''When the purchaser or lessee, his heirs or assigns, has made pay
ment in full, the auditor shall give such person a final certificate, contain
ing, in addition to the former one, the fact of the payment in full and 
that such person is entitled to receive from the state a deed in fee simple 
for such premises, on presentation of this certificate to the proper officer 
or officers.'' 

In conformity to the provisions of this section, the auditor of Butler county, 
on March 26, 1832, issued a certificate to William Jones, assignee of Jonathan 
Staggs, to the effect that full payment had been made for certain parts of section 
No. 16. The description set out in the certificate read in part as follows: 

''Being a part of school section sixteen * * and known and desig
nated as lot number one, including a road of one rod, to lot number eight, 
of said section, which said lot number eight is attached to said lot number 
one, and containing nineteen acres and eight-tenths of an acre, the same 
two lots taken together are described as follows, to wit:'' (Here is 
description of these two lots in metes and bounds, together with the road 
that connected the two lots, and ends with the statement that the lands 
described aggregated one hundred acres and twenty-six hundredths of an 
acre.) 

The certificate without doubt set forth the fact that payment had been made 
in full for both Lots Nos. 1 and 8, together with the road connecting the two lots. 
Under the provisions of section 3233 G. C. this would have entitled William Jones, 
as assignee, to a deed for these two lots. 

On January 2, 1833, the state of Ohio made a deed to said William Jones, 
assignee, under and by virtue of the certificate of the auditor of Butler county. 
The deed contains the following description: 

"Eighty (80) acres and 46/100, being part of the section number 
sixteen, * * and designated as Lot Number One, including a road of one 
rod to Lot Number Eight .of said section, which said Lot Number Eight 
is attached to said Lot Number One, be the same more or less.' 

The habendum clause in said deed reads as follows: 

"to have and to bold the said eighty and 46/100 acres of land, with the 
appurtenances thereto, unto the said William Jones, agent of" Jonathan 
Staggs, and his heirs and assigns forever.'' 
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It is clear from the granting clause of this deed that Lot Xo. 8 was not 
deeded at all. Lot Xo. 1 was clearly granted, as well as the road between the 
two lots. The habendum clause shows that not eYen the road is included in this 
11art of the deed, but merely the 80-46/100ths acres of land forming what is 
known as Lot Xo. l. 

The abstract of titl<> attached to your communication shows that William 
.Tones, as assignee, transferre<l Lot Xo. R, containing 19 8/10ths of an acre, an•l 
that through a direct chain of title thi~ Lot Xo. 8 bas come into the possession 
of Lillian Kenworthy. 

Lillian Kenworthy now desires to have the error in the original deed cor
recte<l, so as to clearly show that her grantor in chain of title had title not only 
to Lot Xo. 1, but also Lot Xo. 8. In other words, she wishes the state to make 
her a deed for Lot Xo. 8. There is no question raised as to the title to Lot Xo. 1 
and the roadway between Lots Nos. 1 and s, in so far as Lillian Kenworthy is 
concerned, she being the grantee for only Lot Xo. 8, and this, therefore, is the 
only lot in which she is at all interested. 

l.:"nder this state of facts the following questions arise: 

1. Can the proper authorities make a tleetl for the entire tract, in
cluding both lots and the road between them, upon the application of the 
present owner of Lot No. 8? 

2. Will it be necessary, if the corrective deed is made, to have a 
quit-claim deed from all the present owners of the entire tract originally 
sold to William Jones, assignee~ 

3. Can a deed be made by the state of Ohio at the present time, for 
Lot No. 8 only, leaving out of the deed Lot No. 1 and the road between 
the two lots, which had been originally paid for by William Jones, 
assignee~ 

It is necessary that we consider sections 8527 and 8528 G. C., which read as 
follows: 

''Sec. 8527. When the purchaser has died before deed made, and the 
lands have passed to another, by descent or devise, and the title still 
remains in him, or when the person to whom the lands have so passed, 
has conveyed them, or his interest therein, to another person, by deed 
of general warranty or quit-claim, upon the proof of such facts being 
made to him and the attorney-general, the governor shall execute the deed 
directly to the person entitled to the lands, according to the true intent 
and meaning of this chapter, although he der.ives his title thereto through 
one or more successive conveyances from the person to whom the lands 
passed by descent or devise.'' 

"Sec. 8528. When, by satisfactory evidence, it appears to the gover
nor and attorney-general, that an error has occurred in a deed executed 
and delivered in the name of the state, under the laws thereof, or in the 
certificate of any public officer, upon which, if correct, a conveyance 
would be properly required from the state, the governor shall 
correct such error by the execution of a correct and proper 
title deed, according to the intent and object of the original pur· 
chase or conveyance, to the party entitle.d to it, his heirs, or legal assigns, 
as the case may require, and take from such party a release in due form, 
to the state, of the property erroneously conveyed,'' 
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It will be noted from the provisions of section 8528 G. C. that whenever satis
fuetor:'l· evidence is presented to the go,·ernor and the attorney-general, that an 
f'rror has ocrurred in a deed execut('d and delivered in the name of the stat<', 
the governor shall correct such error by the execution of a correct and proper 
title uC'eil. From this section it is evident that the application is not a vital 
mattC'r. The qu('stion is as to whether the gon·rnor of the state ancl the attornPy
general are satisfied that an error has occurred. If so, the governor is authorize, l 
in law to make the correction. Hence an appli(·ation filet! by an owner of a part 
of these lands in question would be sufficient to authorize the governor of thP 
state to make a deed for the entire tract in question, provided he and the 
attorney-general are satisfied that an error has occurred; that is, if it would be 
necessary for a deetl to be made covering the entire tract. This answers your 
first question. 

In answer to your second question I will say there is no need of any quit
daim dee<ls by any party, in the matter submitted by you. The state in this ease 
deedC'd Lot Xo. 1, including the road b('tween Lots N"os. 1 and 8, to \Villiam Jones, as
'ignee. This the state was obligated to do because of the fact that said Jones had paicl 
the full price for said lot and road. X either is it necessary for the owner of Lot No.8 
to make a quit-claim deecl to the state, for the reason that she is entitled to a 
clec•cl fiOm the state because her grantor in chain of title, William Jones, as as
signC'e, is C'ntitled to such a deed. 

Your quC'stion arises under this provision found in section 8528 G. C.: 

''and take from such party a 1·elease in due form, to the state, of the 
property erroneously conveyed.'' 

However, in the case you submit there was no property erroneously conveyecl. 
The state was under obligation to convey not only the land it did convey, to Wil
liam Jones, assignee, but the intent was that it should also convey Lot Xo. 8 of 
school section No. 16. The above quoted provision covers only those cases in 
which the state makes a deed covering lands which ought not to have been in
dulled in the ileed. 

Therefore, in answer to your seconcl question I will say there is no necessity for 
any quit-claims being made to the state for the lands in question or any part of the 
Mme. Of cour~e, the parties now having title to Lot X o. 1 aml the roacl between the 
two lots would not b(' under obligation-neither would they desire so to clo-to make 
a quit-claim deed to the state for this land, for the reason that they are the right
ful owners of the same; and it would he a rather strange proceeding to have the 
present owner of Lot Xo. 8 make a quit-claim deed to the state for this lot, an•l 
tllC' state in turn make a deed to the present owner for the same. This is not the 
meaning which Fhoul<l be given to the provisions of this section. 

W p rome now to your third question. It is my opinion that the state of Ohio 
c·an make a deed for Lot Xo. 8, which is the only part of the premises in ques
tion at the present time. In fad, under the provisions of section 8528 G. C. it j, 

m~· view that this is about the only course you can pursue. This sedion providl'-; 
that the go,·ernor ~b-all make a deed to the party entitled to it, as the ease may 
require, The owners of Lot Xo. 1 and the roadway are not entitled to a dee•l 
herau~~ the state has already made a deed for this .property. The ou'ly party 
Pntitlerl to a deC'fl is tlH• owner of Lot X o. 8,. namely, Lillian Keffi\·?rthy; ·. 

Jn· renclering this opinion I am considering Lillian Kenworthy the owner of 
only Lot X o. 8, and that this is the only part of the premises in question iT] 
which she is interested, 
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Ju emwlu>iou I will "'·'· I am satistit•tl, from tht• fl'<'lll'tl a< J•fl''<'lltt•d t•• llll', 

th:tt Hll t•rJCH' Jn-t:-. OL'l'lltrt.'d U}.IJII tlH:• lllll't of t)!t' ...,tatt• ill tLt~ J!l:tkill;.! of tli1• lll'i;,.! 

i11al du·d to \\'illiam .loups, assiglll'P, :.wd that tht· s:tllll' ,]lOuld lw t'II!Tt'dt•d :tl111•~ 

t l11· Iilii'" lll'Tl'iu st'l out. 
\'pry truly yours, 

]05EPH :\IcGuu:, 
.1 ttoru c.v-Ge 11 c ral. 

l:l!J!l. 

.\PPROYAL OF RO:'\Il 1:-::-:l'E OF \\'EHT PARK-$:!,-t.;-,,,;o, 

CoLI'MBl'S, OHio, :\ugust 12, 191R 

Ji,dustrial Cummissioll oj 0/ziu, Columbus, Ohio. 

In re hon<l~ of the villnge of West Park, Ohio, in the sum of $2,-!.i .,,.ill, 

in anti<·ipation of the eolh•dion of ~peeial m;sessmcnts heretofore leYiL"•l 
an<l nJade for the improH•ment of Brown roa<l from Triskl'tt roatl to 
Fisher road hy grading and draining. 

GEXTLDIEN :-I have carefully examined the transcript of the pro<'Pe<lin~-; 

of tlw <'OUneil of the Yilla~e of \Yest Park antl of other officers of saj,[ villag<' 
rl'lating to the ahoYc issue of bon<ls mlll find sai<l pro<·ee<lings to he in <'onformity 
to the J•IO\'isions of the General Code of Ohio relating to bond i>sU<'s of this kin.] 
:t]J(l to the impro,·ement to make whieh said lwmls are issued. 

I am therPfore of the opinion that Jll O]'('rly prepnn••l bon tis l'OH•ring ,aid 
i"ue will, when the same are prOJ•erly exeeutetl and <leli,·ere<l, eon~titutp ya[i.! 
:•ml suhsi,ting ohligations of saitl Yiila!!e to he paid in ae<'ordanP<' with th,. 
terms thPrPof. 

Y cry truly yours, 
JosEPH lllcGHEE, 

A ttomcy-Gcucral. 

1400, 

~TilEET DIPROYR~IEXT-ORDIXAXCE, PROYIDIXG FOR LEYYIX<l AH
!-iE:-:!-i:\IEXT8 TIIEREFOH AXD ALSO PROYIDIXG FOH ROXD 1!-i~l'E, 

1!-i OP A GEXEHAL XATURE AXD MUST BE PUBLISHED ARREt( 
BY HECTIOXR 4228 ET SEQ. 

DIHAI'PROYAL OF BOXD I~Rrl'J OF \'rY AHOGA FALUl-$t:l,.iOO.IIII. 

T!'lzerc the ordinance passed by the cou11cil of a mwzicipality ill addition to mczl:
"''' f'ro<·isimz /or tlze lez·y oj assessments to pay the cost a1zd ex/'cllsc oj a .<!reef in:
t•n<'CIIICilf, other rha11 that bonze by the mwzicipality itself, lil:c;,•isc uw!.-cs f'ro
~·i-'i":t for tlze issue oj bonds nj such mzmicipa/ity ill anticipation of the cnllccfinrz 
oj Sllclz asscssluents. suclz ordinance is oue oj a general nature z,•/zich, under tlzc 
pro-z·isinns nj scctioll 4227 G. C., is required In l1r published in tlzc ma1lller f'rm.'ided. 
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i11 sections 4228 et seq. G .C. and such municipality is not authorized to issue and 
sell the bonds thus provided for until said ordinance is published in the manner1 
provided by law. 

CoLVli!Bvs, 0Hro, August 12, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Cuyahoga Falls, Ohio, in the sum of $13,500.00, in 
anticipation of the collection of special assessments for the improvement 
of Sackett St. from Front St. to Allen St.; Second St. from Chestnut St. 
to Falls St.; Third St. from Sackett St. to a point 350 feet southerly 
therefrom; and Fourth St. from Sackett St. to a point 350 feet southerly 
therefrom, by constructing sanitary sewers with manholes, laterals for 
house connections and all other necessary appurtenances. 

GENTLEMEN :-I have carefully considered the transcript of the proceedings 
of the council of the village of Cuyahoga Falls and of other officers of said vil
lage, relating to the above issue of bonds, and regret to say that I am unable to 
approve said issue of bonds for the specific reason that the ordinance passed by 
the council of the village under date of June 5, 1918, levying assessments to pay 
the cost and expense of said improvement and providing for the above issue of 
bonds in anticipation of the collection of such assessments, was not published as 
required by section 4227 G. C., which provides that ordinances of a general nature 
or providing for improvements shall be published in the manner provided by sec
tions 4228 et seq. G. C. 
- :M:y predecessor Hon. T. S. Hogan, in an opinion under date of April 24, 1912 
(Vol. II, Annual Report of the Attorney-General for 1912, p. 1693), following the 
decision of the circuit court of Lucas county in the case of Kohler Brick Co. vs. 
City of Toledo, 10 C. C. (N. S.) 137, held that an assessment ordinance does not 
require publication. Other than to observe that there are considerat-ions and 
statutory provisions touching this question, which neither my predecessor nor the 
court in the case above cited took into consideration in arriving at the conclu
sion that an assessment ordinance does not require publication, I do not feel 
that there is any necessary occasion for me to consider and determine this particu
lar question, so far as the matter before me is concerned. As above noted, the 
ordinance here in question not only provides for the levying of assessments to pay 
the cost and expense of said improvement, but it also provides for this issue of 
bonds in anticipation of the collection thereof. 

Without considering the legal propriety of providing for both matters in one 
ordinance, it is certain that there is no such necessary relation between the two 
matters as requires both to be provided for in the same ordinance. That it is not 
necessary to combine both matters in one ordinance, is a proposition that was to 
my mind quite convincingly sustained by a later opinion of Attorney-General 
Rogan under date of :May 20, 1914 (Vol. I, Annual Report of the Attorney
General for 1914, p. 682). In any event, however, this ordinance, providing as it 
does for the issue of the bonds of the municipality, is subject to the same rule 
with respect to the necessity of publication applicable to all other ordinances of 
the municipality, providing for the issue of municipal bonds. 

By the provisions of section 3914-1 G. C., if not otherwise, the bonds here in 
question, if valid at all, are full, general obligations of the municipal corporation, 
and this being so, the ordinance providing for the issue of said bonds is one of a 
general nature within the provisions of section 4227 G. C., even if in an exact 
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sense it is not to be consiupred as an ortlinance provitling for an improvement 
within tbe meaning of said section. 

John vs. Elyria, 6 X. P. 372. 
Knauss vs. Columbus, 13 0. D. 200. 
Electric & Gas Co. vs. Yillage of Orrville, 26 0. C. D. 43 (See Dr:n-o

Doyle Co. vs. Orrville, 93 0. S. 236). 

t:nder the provisions of section 4227 G. 8. an ordinanee reqlllnng publication 
does not take effect until the expiration of ten days after the first puhlication 
thereof, and it follows from this, on the conclusion here reached by me, with 
respect to the necpssity of publishing thP ortlinanre here under consitleration, 
that there is no effective ordinance of the village of Cuyahoga Falls providing 
for this issue of bonds. The village has therefore no authority to issue bonds 
until publication of such ordinance is made in the manner required by law, an<l 
of course you have no authority to purchase the same until this is done. 

Two other questions are presentetl on a consideration of this transcript, upon 
which, in view of my conclusion on the question above considered, I do not find 
it necessary to express any opinion. 

With respect to the first of these questions, it may be noted that in the onli· 
nance to proceed, passed by the village council, it was determined to pay thP cost 
and expense of the improvements, other than that to be borne by the village itself, 
by the levy and collection of assessments on the benefit plan authorized and pro· 
vided for by section 3812 G. C., rather than on the foot front plan likewise 
authorized and provided for in said st>rtion of the General Code. 

The report of the estimating board appointed by council in carrying out this 
plan of assessment does not appear in the transcript, but looking to the assess· 
ment ordinance so·called, which expressly adopted the estimated assessments 
made by the estimating board, it appears that said assessments were laid at a 
flat rate of $2.014 per front foot on the lots and lands fronting and abutting on 
said improvements. In othrr words, the proceeding in question seems to be an 
assessment by the front foot made under the guise of an assessment on the benr· 
fit plan, contrary to the intent antl spirit of the assessment statutes which con· 
template that any plan of assessment adopteLl must be pursued in aecordance with 
the statute and that the two plans cannot be commingled. 

Kelley vs. Cleveland, 34 0. S. 468. 
Kelley vs. Cincinnati, 28 0. C. A. 37G. 

As to this, however, suffident facts tlo not appear in the transcript to permit 
me to express any opinion with respect to the question suggested, eyen were it 
necessary for me to arrive at a final conclusion regarding this matter; and 
neither in any event would I feel authorized to approve of said bonds, so far as 
this question is concerned, without additional facts showing how said estimate~ 
were made and apportioned. 

The second question in connection with the ~onsideration of this transcript 
arises from the faet that apparently proceedings for the improvement of four 
separate streets, by the ~onstruction of sanitary sewers therein, haYe been com· 
bincd in one proceeding. As to this I am informetl by a statement of fact made 
in the transcript that the improvements on l::lecontl St., Third St. and Fourth St. 
are lateral sewers running into the Hackett St. SC'Wer for the purpose of dispos
ing of the sewerage from that portion of the various parts of said streets. 

Inasmuch as the proceedings hC're in question nrc pr('f]iratetl upon the powers 
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granted in section 3812 and related sections of the General Code, with respect to 
the improvement of streets as such, and not upon the statutory provisions in 
regard to the construction of sewers on the district plan, it may be doubter] whether 
the faet that the sewers in the other streets named are to connect with and empty 
into a larger main sewer in Sackett St., has the effect of making this a single 
improvement within the purview of the statutory 1•rovisions under which these 
improvements have been projl'eted. 

In an opinion to the bureau of inspection aml supervision of public offices 
under date of Xovember 20, 1917 (Vol. III, Opinions of the Attorney-General for 
1917, p. 2135), after a careful consideration of the question involved, I ar
rived at the conclusion that with respect to the street improvement procedure · 
on the assessment plan there should be a separate resolution of necessity 
anrl ordinance to proceed, for the improvement of each street or of each 
t·ombination of two or more streets which in reality form one street or thorou~h
fare, mHl that there should not be a eombination of two or more separate an·l 
<li~tinr-t improvemePt~ in one assessment proec>e<ling, so far as the resolution of 
neeeHsity and the onlinanel' to proel'l'<l are con<"l'rnerl. 

However, for reasons before suggestea, l do not deem it necessary for me to 

<"X]•rP>'S any opinion with resped to the concrete que"tion here presente<l, aw1 
1·esting my opinion wholly upon the question presented by the circumstance that 
1 he or<linanee provi<ling for this issue of bonds was not published as rPquire<l b~· 
the 1:rovisions of section 4227 G. C., I am compPlle<l to a<lYise that you have no 
authority to purchase the bonds provided for in said proposed issue and that you 
'houl<l reject the same. Very truly yours, 

1401. 

}OSEPH :\fcGHEE, 

Attorney-General. 

::O.Il'XH'IP A.LITY ::O.IA Y XOT IHFWE BOXDH TO PROYIDE A Fl'XD Ot'T OF 
WHICH TO PAY COST OF STREET DIPROYE:\IEXTH AXD REPATHS 
AS ::O.IA Y THEREAFTER BE DETERMIXED. 

lliHAPPHOYAL OF BOXD ISRl'E OF :\IIDDLETO\YX-$!l,OOO.o0. 

f"11der se:-lio1z 3939 of the General Code a IIIUI!icipal corporarion is autlwri.::cd 
to issue bonds for tlzc purpose of improz·in.rJ or rcpairi11g specifically determi11ed 
streets or parts thereof, but said section does not autlzori:::e a 1nzwicipalit:y to issue 
l·c11ds for tlze purpose of pro'i.·idmg a fund out of ,,•hich to pa:,• the cost and ex 
('e.:sc of such sn·cct illlpro;:·cmcllfs a11d re{'airs as may thereafter be detcrmhzed from 
tiiilc to tim·'. 

Corx~uws, Omo, .\ugust 13, 1918. 

hdustrial C,.t•llllissillll of Ohio, Columbus, Ohio. 

In n· honds of IIH• •·it_,. of ::O.Ii<ldletowu, Ohio, in thP "um of $!1,000.00, 
for tlH• ~tater] purposp of rPsnrf~<·ing, rPpairing anrl imprm·ing PXi~ting 
:.tn•PIR of ~airl •·ity. 

(;EXTLE~!EX :-I ha\·e gi\"en earefnl •·onsi<h•ration to thP pro<•re<liugs of the 
<"ity rommissiou of the city of ::\Iiddletown, Ohio, relating to the above issue of 
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hollth us exhibite<l in the tran'l·ri]>t ;;u],mitte•l to m<' aH•l as the n·sult of ,u,·l• 
•·ousi<lL•ration I filll! m.Ysp]f uuabl .. to :l]']>rO\'<' sai<l issuP of lHm•ls. 

This issup i, ]•roYide,] fur by ur•linan<·e of the city I'UilllllissiuH of sai•l •·it;; 
in lqdslatin• H•ssiou uudn the a"Ulll<'•l authority of artii·IL• XII of tht• ~hartp;· 

of 'ai•l •·it~· awl of sc·•·tiou ::!J:l!J (;_ ('. HPdiou :! of arti<-lt' XII of 'aid ~han .. ;· 
]•Io\·i•lt•s that '' tht• l'ity may issUL' howls from time to timP for sueh ]>UI']'O,Ps as 
:~n• llO\\ <>r m:o~· ln•rt•aft••r bt• authoriz••d h~· thP gt•ul'ral :l>sl'lllldy of tl~t· >t:ott· ,,;· 
Ohio." 

!'--il'('tiou :HJ:;n (f. ( ·. graut!-i authorit~~ to tnunic·ipal t:orpurutiotJs to bsut· lJIJlilb, 

aiJJOJI,!! otliPis for thP followinl! J>Ul'jiOsl's: 

'' :!2. For 1·esurfa(•ing, rP}Jairing or improving an:v exi~ting ~trt.•t't or 
>-tn•c>ts as well ns other J>Ublit' highwa~·,., ,,·hether sueh rc>surfaeing, rPpair
iug or improving i' done direetly hy the municipal eorporation, or I'On
tral'tP•l hy it, or ],y the •·aunt~· •·ommissionPrs undPr an agn'<'lllL'nt \\'ith 
the munit•ipal l'Orporation by whieh it agree•! to assume anu pay any part 
of the cost thereof.'' 

'' 2:l. For opening, wiilening an<l PXtPnding any street or pu!Jlie high

"'"ay. '' 
'' 24. For purl'hasing or l'On•h•rnning any lan<l necP~sary for strel't or 

highway purposPs, :111•l for improving it or paying any J•Ortiou of thl' •·ost 
of such improvement.'' 

Other thnn scl·tion 39H G. (', authori7.ing muuieipnl ~orporations to i>SllC' 
J,on•hl in antif'ii•ation of thP colll'dion of 'pecial assessments for street improve
ments, a11<l other than "'dian :lS:!l (i. C. authorizing a rnuni<'ipal •·oq•oration to 
issue> bon•ls for the> JIUijiOse of paying its share of the t'O"t an•l eXJH'I"P of a 't:-<'<': 
im]'rovement to bP pai<l for in part b,Y a>sessmPnts, sedion :l!I:HJ (;, C. l'OUt.dih 
the only statutory provision authorizing a munidpal corporation to issue bonu~ 
for the purpose of street impro\·ement or rppairs. This section confers like author
ity UJWn a municipal corporation to issue hands to pay its share of the <'O"t an•l 
expense of a street imJH'OVPment to hP paid for in part by as>essmPnts on bcnr. 
fiteu property, as WPll a~ authority to issue> bonds to pay the tu"i awl expense of 
a >trt'et improvPmPnt where the wholc> of su~h <·ost awl t'XJ•<'ll'!' i, to "" l>orll!' lo·: 

the munit·ipality. 
1 <lo not sec that the authority of tlH' muni<·ipal t'Orporation is broa•lcr in one 

•·as!' tllan in the othc>r, nn<l whc>ther such issuP of llOII(b be for the purpo~e of paying· 
a 'hare only of thC' cost and rxprn~e nf thc> il'IJ•rovemc>nt or for thP ]illl'j•ll'l' or 
; ayiug the TI·hole of sud1 t·ost awl Pxpemt•, thL• authority of the J•rovisious 01' 

•edion :nl:l!J above> quotc>•l i:, limitP•l to th" iH,liL' of hon•ls to ]JaY the l'Ost and 
i'XJ•rn"'• whether in wholt• or in part of HJ•C'I'ifi<•. ,trcpt improvpments to hr> detPr· 
min('•] 11_v thP legislatin• authorit~· of the t·ity at the time the is;,ue of sul'h bonus 
i,. prnYi•lP<! for an<! in neither case is the rnunil'ipality authorized to issue han•], 
to provi•h• a fun<l from whil'h to pay the t·ost of improYemPnts that nw~· froll1 
t imP to tina• !JC' rnu•h• as thC'rt•aftPr dPtC'rmint••l hy thl' munil'ipalit~·. S!'f' Hl'ft'nPr 
"'· City of Toleuo, 7:i 0. 8., -n:1. 

It is evident from the stated. purpose of this bond. issue that the same is not 
for the improvern('nt or repair of any speeifie strPI'ts anu that the purpos.• of ;;ai,J 
issue> is to provide fun<ls out of whieh to rPsurfnee, repair an<l improve su<·h of thp 
<·xi•tin;r streets of the> <·ity of ~[i•l<lletown as Hilt~· in thP ju•lg-mPHt of tiH' <·ity 
authoritil's r('qnire im]>rO\'Prnent or repair. 

I all• in rt'<'l'i]•t of a IPttPr from thL• t·it,v attorney of the l'it~· of ~[id•lletowu. 
touehing the question of the purpose of this proposprJ hand issuP, in whieh, amo11g 
othPr things, he says: 
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''I submit that, in the event any of said fun us were to be useu in 
any imp1·ovement where any part of the cost were to be assessed back 
against abutting property, the methou of legi~lation woulu be la~king in 
not specifying the street to be improveu. But the funds deriveu from 
this or similar bond issues in the past, is placed in a street repair fund 
anti used only in cases strictly of repair. It woulu be impossible to 
specify the particular streets where this fund is to be used for the reason 
that it is used on gravel streets as the exigencies of travel require repair; a 
loau of gravel here, a uozPn loads there, a hunured loads of cinders on 
another, a sunken manhole on a paved street which requires only several 
yards of repaving or replacing of paving, but in no case where any part 
of the cost is assessed back against abutting property. 

It is possible and probable that this fund woulu be useu on almost 
every street in the city in the above designated manner. I have in mind 
a recent instance where the temporary diversion of traffic from a paved 
street over a gravel street for two blocks required the rooting up, rolling 
and hauling of probably fifty loads of grayel to keep the street passable. 
It is instances of this character for which this fund is created. The 
whole cost thereof is carried by the city." 

It is eviuent that the street repairs that are contemplated from the pro. 
ceeds of this bond issue are such as are ordinarily made by the municipal corpo
ration out of the service fund and that the real purpose of this bond issue, if not 
to replenish this fund, is by way of aid thereto. I know of no authority for any 
procedure of this kind other than the authority granted by section 3939 G. C. to 
issue bonds to pay the cost in whole or in part of specific street improvements. 

For the reasons above stated I am compelled with considerable regret to come 
to the conclusion that the above issue of bonds is unauthorized and that you should 
not purchase the same. 

1402. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF Al\IENDED ARTICLES OF INCORPORATION OF THE :\HJ
TUAL PLATE GLASS INSURANCE COMPANY. 

CoLUMBUS, OHIO, August 13, 1918. 

HoK. \V. D. Ft:LTON, Seoetary of State, Columbus, Ohio. 

DEAR SIR :-I have carefully examined the amended articles of incorpora
tion of The Mutual Plate Glass Insurance Company, of Shelby, Ohio, and find 
said articles to be in conformity to the provisions of section 9607-2 et seq. of 
the General Code authorizing the incorporation of insurance companies for the 
transaction of business of the kind covered by these articles. I further find that 
said amended articles are not in conflict with the constitution and laws of the 
state of Ohio or of the United States and the same are hereby accordingly 
approved. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1403. 

APPROYAL OF BUXD ISS'CE UF SPRIXGFIELD TUW'X:SHIP Ht:RAL Sl'HUUL 
DISTRICT, St:)DIIT COl~XTY. 

CoL1::~mt:s, OHIO, Augmt 14, 191R 

ludustrial Commissiou of Olzio, Columbus, Ohio. 

In re bon<ls of ::lpringfield township rural school district, Summit 
<·ounty, Ohio, in the sum of $10,000 for the construction, equipment, 
improvement and repair of !'ertain school buildings in said district. 

GE:-.""TLDIEX :-I have carefully examine<! the transcript of the proceedings of 
the board of education and other officers of Springfield township rural school 
<listriet relating to the above issue of bonds. The issue of these bonds is provi<leu 
for under the authority of sections 7G2.i to 7628 inclusive of the General Code, 
and on the affirmative vote of more than a majority of the electors of said school 
<listrid at an election held on the proposition of said bond issue. 

I find the proceedings set out in the transcript submitted to me to be in 
r•onformity to the proYisions of the General Code of Ohio relating to bond issue, 
of this kind, and I am therefore of the opinion that properly prepared bon<ls 
eovering said issue will, when the same are cxecutf'fl and deli,·ered, eonstitute 
valid aml binding obligations of sairl school tlistrict. 

Very truly yours, 
JOSEPH l\fcGHEE, 

Attorne:y-Geueral. 

1404. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
COSHOCTOX, HT:ROX AXD SEXECA COUXTIES. 

CoLUMBus, OHio, August 16, 191~-

Hox. CLixTox CowEx, State Higlzwa:y Commissio11cr, Columbus, Ohio. 
DEAR SIR :-I am in 1·eceipt of your Jetter of August 14, 1918, in which you 

Pudose, for my approval, final resolutions for the following named improvement~: 

Xewark-Coshocton Road-I. C. H. Xo. :l47, Sec. C-1, Coshocton 
<"OUnty. 

Cambridge-Coshocton Road-I. C. H. No. :149, Ser. A, Coshocton 
<·ounty. 

Newcomerstown-Coshocton Road-I. C. H. Xo. 407, Sec. D, Coshoc
ton county. 

Bellevue-Xorwalk Road-I. C. H. No. 289, See. K, Huron county. 
Tiffin-Fostoria Road-I. C. H. Xo. 270, Sec. B-1, Seneca county, types 

A and B. 

I have carefully examined said resolutions, find them correct in form an.t 
]pgal, and am therefore returning the same to you, with my approval endorsetl 
thereon in aecordance with the provisions o:f seetion 1218 G. C. 

Y ery truly yours, 
JoSEPH :McGHEE, 

Attoruey-Gmeral. 
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1405. 

'fl"BERUrLO~IS HOSPITAL-WHEX A XT.::MBEH OF UOT.:XTIES OlWAXlZE 
AXD ERECT RA1IE THERE TR XO A l'THORlTY FOH THE DT:-4<::0IXTJo:-; 
THEREOF. 

ll'hcre a lllllllber of cozmties lza~·e formed thcmsch·es i11tv a distrid fur the p . .;-. 
/'(ls,· vf ercctiilg a11d mai11taiuiug a wberculosis hospital, there is 110 uut!writy in /m,• 
/tll" a dissolutioll of said orga11i::ativll, ur f'Jr discontillltillg the act;:·iti ., . .- :1 : •. '.i:·!; 
the d.strict ~c·as organi-::cd. 

CoLL\IBl.:S, Ouw, c\ugust lli, 1918 

Stat,· Departmcllt of H caltlz, Columbus, Ohio. 

GEXTLL'IIEX :-I have your eommunication of .July :n, 1\J1H, whi<"h reads as 
follows: 

''l'"nder the authority of ~ertion 3148 G. C. any two or more coun
ties, not to exceed ten, may form them~elves into a district hospital for 
the treatment of tuberculosis subject to the provision that therp is no 
municipal tuberculosis hospital within the counties. Provision is also 
made that where a numbC'r of <"ounties havC' alrea•ly eonstructC'tl ant! are 
operating a tlistriet tuberculosis hospital, other ('Ountil's may join in sn·h 
Pnterprise for the enlargpment antl usc of such hospital. 

Xo <lirect provision is made for the dissolution of surh a tlistrid. In 
one instance which has been brought to our attPntion <lissension has arist•n 
among the commissioners of the various counties as to poli<·.v, anti it '('0Jis 
to ])(' impossible to harmonize the conflicting interests and a desire has 
heC'n PXJ•rcssC'<l to tlis,olvc the <listril't. 

I shall hC' gla<l to baYe your opinion as to whether or not such a tlis
tril't may he <lissolYPtl, antl if so, how this is to be brought about.'' 

There is no proyi"ion made in tht' ad whil'h. has to tlo with the establiHhing 
alltl maintaining of a <li~.trid ho~pital, for a tlissolution of the tlistrid or the t]i,
continuance of the hospital after the same has oncC' bern er<"dC'tl. 

~el'tion :J 148 fl. C. ( 107 0. L. 4!)7) provitlPs that: 

''The commissioners of any two or more counties not to exceed ten, 
may form themselves into a joint boartl for the purpose of estabJi,hing 
and maintaining a district hospital, * and may provitle thP ne<'l'ssary 
funds for the purchase of a site, * * '' 

Section 3150 G. C. provides that: 

''As soon as possible after organization, the joint board shall appoint 
a boartl of trustees to consist of one mPmbPr from each county repre

sented * * '' 

Seetion 3133 G. C. (107 0. L. 4!JS) sets out the powprs an<l tlutiPs of thi, 
1 oartl of trustees, which powers and duties bav(' to tlo mainly with thP <lPtail work 
of operating said tuberculosis hospital. 

We find the following provision in section :1132 G. C., in the matter of pro
Yiding the nec>es>ary fun<ls with which the institution may be maintained anrl 

operated: 
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•' ~PI'. ::J.i:.!. ThP hoards of e·ommissionr•rs of I'OUnti<'s joint!:: 

n:a:nt:tiniu;.r :1 1li•tri..t hosj•ital for tulH·r~ulosis shall makt' :muual a"''''

m<•nts of t~xt·s sufli1·ient to support antl <lPfray the neel'ssary expense of 
maint••n::UI'P of sud1 Jto,pital.'' 

It will lw noh•d tlt:tt this duty of ]ey~·in;.r taxPs is maUtlatory U]lltll tht• loo:trds 

11! .-mnn•i,sioners Pn1l uwloulttl'<ll~· mandamus woultl lie if any of the boards 

•lto::ld rl'fl:><' or f:til to mak£' sud! ::nnual Jryy of taxPs. 

'' ThP first east of thP hospital, antl the eost of all betterments and 

:1ddi~ions th<'rl'to, •h::ll Jtp J•ai•l lt~· th<' l'ounti<>s romprisin;.r the elistril't. 

in 1 rnrortipn to thP taxaltlt• prOJ•f'rty of !'at·h rounty outside of a muniri-

1 ·!lit,- h:1\·in~ :t tul•t•n·do•i,: hospital as sho"·n hy tlwir n•s]tPI'tin• clujli

l''ltP 4 

fr··rp :·~:till "''' find till' proYision manelator~- in :wferPnel' to thP 1lut~· plarP<l 
,., "" t]!l' ,·:•rio::s 1·o::uti1•·, in ]'l"O\'i1lin;.r tlH• first l'ost of tht> husl'ital anti thP e·ost 
of ::11 ]p~tc:JnPnts awl n•l<lition·< thPrdo. 

It may furthPr 111• ':li•l that thr ]'royisious of this ad art• in thP maiu man 

.Ia to• ~-. awl !III'~' all h:t\"P to clo with the estahlishiug of a hospitar antl th!' maint<'
n:tH<"<' ::nel OJ t•ration of tlH• ~amP, anti, as ~aid b!'fore, thPrP iH no proYision maelp 

l'or tl:p ,]:"·obtion of thP distrif't wlwn on<'l' pstahlishPd, or for thP cli~eontinuaHI't' 

nf th1• !Jo,J•ital \l"llt•n uri<'<' construd!'1l. 

'fliP quPstion th!'n of t•oun·p is, whPn thP statutPs makp 110 proYision for th<' 

tlihl'tllltiuu:IJ'I't' of :1 matt<'r sUt·h as that whirh is proyit]ptf for in the statuteg, may 
11"' ~o,·p;·ning· l•o•l:: or lotHlii'S JH'\"(•rthPIPss tak!' ]pgal adioH to tlissol\•p nne] 1lis· 

•·out:11':" ti•P '"1111' .' H is m~· opinion that they e·ou],] uot "' •lo. 'l'h<'l't:' an• oh]i. 

~!atinr' to Ill' >:Iti,fit•d, J•IOJ ert_v to he eli~]·o~£'<1 of an•l thP intPrPst of thosP treat!'•] 

; .. tl~:• •::n•p i" to l·p e·owddrrt•tl, for nil of \\hie·h thl'r<' is no ]•l'O\ ;,ion utallt• in 

1l1c ,t,,tutl''· Xc•itiH•r do I liPiii'YP 11wt a l'ourt of pquity c·ou],] tal''' jurisdidion 
,.f :• ":·•tt:"' of tl1is l<iJ,.] nnd \York ot•t tlw rightH of the• partit•s inh•rp,(p,] in th · 

~:'1':.•, \':itl'o\:t ],:,, i1:o: 'OlliE' foP11dation in thP l:nv upon 'vhit·h to 11:1!4P it ... :H·tio11. 

·,·],,. e·ollrts 1::1\'t' ge•npr:ill_v lH'<'ll aY<'r":' to thP i<lt'a that :1 e·orpor:1tion ot· epnsi 

'orJ o~::tit:ll Jll:·y di" uh <' nnd diH·ontinUI' in an.'· otltPr \\':t~· than th:1t prnYie]p,] 
! or 1 ~- ; t:t tn!t•. 

ln ~~·hool l>i,trid Xo. 1 ,.,. :-;t']ulO] lli,trid Xo. -!, i :-;, "'· Ht•p. :!~.;, in tlH• 
r: i 11;0ll 011 J~. ·~"-!{~ tlH• t·OHit ~:1y: 

'' E:·t·h "''1-!:tltiz<'d ,1'!10ol clistri<"t in tlH• ,tatp is :1 lllltl,V I'OI'JlO!':<h•, 

"1:''"' •·oq o1:~!t• lift• is of tl1llinti!f't] duration, awl IHI J'0"'£'1' has 111'1'11 

'• ,fl•d J.y ]:1\\', Pith!'!' in !lie· YotPrs of su..Jr elistrid or of nil thl' ,Jistri<·h 
:,, tl:c· to•.,·r"hiJ· or in !ht• l·oanls of dirt•1•tor"·of -..ud1 clistrids, o1· in th<' 

,.],,.,] •·•IIPI!li•,.inlii'I' of thP c'0\1nty, to I]Pprin• tht•m of the•ir •·orpomh• <'X· 

j .. tcllt'"• ;111tl in tlu•ir stp:lfl c•t'P:ltP lH'\V clistric·h~.'' 

l11 ~t:'t<' of ( lrt•;.ron I' X rl'l. ,.,. Hulin, :! 01'!•. ::or., th<' I'Ollrt usps the• followin;.:

j:llt~~t:q..!P i11 tlu• opiuion: 
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"School districts are public corporations, and their corporate exist
ence cannot be annulled except as provided in section 352, page 237 of the 
code, and the action for that purpose must be directed by the governor of 
the state_'' 

In Bowen vs_ King, 34 Vt_ 156, it is stated in the syllabus: 

"When such union district (school district) is once I egally formed, it 
can only be dissolved by application to the county court under the stat
utes; neither of the towns out of which it is created can destroy it." 

In the opinion on p. 165 the court say: 

''The case then is left to stand upon the proper presumption to be 
raised from this long period of connected and harmonious action together, 
as a school district, and we are all of the opinion that it points to a fixed 
and permanent union district, indissoluble except in the mode pointed out 
by statute, rather than to the mere temporary arrangement provided for 
by the twenty-first section, which either party may dissolve at pleasure.'' 

State vs. Henderson, 46 S. W_ 1076, is a case which discusses at considerable 
length the question we have under consideration and the court arrives at the 
following conclusion: 

"·when once organized their corporate lives are unlimited and remain 
unchanged until they are changed in the manner prescribed by the legis
lature.'' 

T n this case the court was considering union school districts. 

From all the above cases and others that might be cited, it seems dearly 
e\'ident that an organization once formed in conformity to acts of the legislature 
cannot be dissolved and its operation rliscontinued, excepting in the manner 
provided for by law. 

Hence, answering your question specifically, it is my opmwn that there is no 
authority either in the joint board of county commissioners of the counties which 
make up this tuberculosis district, nor in the board of trustees, to dissolve the 
said union or to discontinue the work for which it was formed. The relief, if 
any, must be sought at the han<ls of the legislature itself. 

While it has nothing to do with the answer to your question, yet I desire to 
eall your attention to the fact that undoubtedly section 3153 G. C. (107 0. L. 498) 
is incorrectly numbered. This should be numbered 3151, instead of 3153, as is ed
dent from the act itself. 

Very truly yours, 
JosEPH 1\IcGHEE, 

A ttomey-General. 
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1406. 

DISAPPROVAL OF BOND ISSUE OF DELAWARE COUNTY-$40,000.00 

CoLUMBUS, OHIO, August 17, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re bonds of Delaware county, Ohio, in the sum of $40,000.00, for 
the stated purpose of meeting outstanding indebtedness payable from the 
bridge fund of said county. 

GF.NTLEli!EX :-Under date of November 13, 1917, you adopted a resolution 
poviding for the purchase of the above issue of bonds subject to the approval of 
this department. Shortly after this resolution was adopted by you a transcript 
of the proceedings relating to said issue of bonds was submitted to this depart
ment, which transcript consisted only of the resolution providing for said issul'. 

-Under date of November 27, 1917, I returned said transcript to the county audi
tor with the information that the resolution was defective in a number of particu
lars, and advising him that before this department could further consider the 
matter, a new reRolution providing for said issue of bonds would have to be 
adopted by the board of county commissioners in conformity to suggestions made 
in my letter, in which I further suggested that with the new resolution, further in
formation should be given as a part of the transcript showing affirmatively that the 
items of indebteJness wught to be funded by said issue of bonds were in law and 
in fact legal and binding obligations of said county, which it was authorized to 
fund under the provisions of section 5656 G. C. No other or further transcript 
of the proceedings relating to said bond issue has been submitted to this depart
ment, and so far as I know, no further resolution has ever been adopted by the 
board of county commissioners of Delaware county providing for said issue of 
bonds. Under the circumstances, without any further statement in the IJremises, 
it seems clear that the only thing for you to do is to rescind your resolution pro
viding for the purchase of this issue of bonds. 

I might add, however, that from information gained by this department in 
conversation with present and former officials of Delaware county, it appears that 
a part of the indebtedness sought to be funded by this issue is of such a nature 
that as not to constitute a legal preilicate for this issue of bonds. A part of said 
indebtedness is represented by claims of the PennHylvania and Big Four Railroad 
Companies again~t Delaware county, as said county's share of the cost and ex
pense of graile rrossing elimination improvements at points where the tracks of 
sai<l companies cross the Flint road on the line between Delaware and Franklin 
counties. By agreement betwern saiil counties and the railroad companies, thesP 
improvements were conducted to completion by the respective railroad companies, 
an<! so far as T know on information thus obtained by me, the claims of saicl 
railroad <'ompanips represent valid, binding and legal obligations against DeJa
warP county, which it would be authorized to refund under section 5656 G. C., if 
from its limits of taxation it is unable to pay the same at maturity. Other items 
of indebtl'dness which the county seeks to fund by the above issue of bonds are 
representP<l by a numhpr of promissory notes aggregating the sum of $30,000.00 
helcl by certain banks in the city of Delaware, Ohio, and which were executed 
and delivered to said banks by the hoard of county commissioners of said county 
some ~·ears ago for the purpose of obtaining money to pay estimates presented 

3-Vol. II-A. G'. 
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by contractors from time to time for work done and material furnished in the 
~onstruction and repair of a number of small bridges in said county. 

In this connection it appears that at the time the county commissioners entered 
into contracts for the construction and repair of said bridges, there was but a 
small amount of money in the bridge fund of the county, which was wholly in· 
sufficient to pay the cost and expense of su~h bridge construction and repair. As 
I understand, no certificate was filed by the county auditor under section 5660 
G. C., but notwithstanding this fact, the contractors entered into said contracts 
and proceeded with the work of such bridge construction and repair, and the con· 
tractors presented estimates from time to time on their 1·espective contracts. 
There being no money in the bridge fund wherewith to pay the same, the county 
commissioners borrowed the money necessary from local banks as the same was 
needed and executed and delivered their promissory notes therefor. It is to 
repay said promissory notes that the above issue of bonds was provided for by 
the resolution above mentioned. 

Under the circumstances it is more than doubtful whether the claims repre
sented by said promissory notes are legal, valid and binding obligations of Dela
ware county such as may be refunded under section 5656 G. C. 

I am therefore of opinion that said issue of bonds should be rejected, and 
your former resolution providing for the purchase of this issue of bonds re
scinded. 

1407. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOND ISSUE-RESOLUTION PROVIDIXG FOR SA~IE ~IGST :MAKE PRO
VISION FOR AX ANNUAL LEVY OF TAXES FOR INTEREST AND 
SINKIXG FUND PURPOSES. 

DISAPPROVAL OF BOND ISSUE OF VERONA VILLAGE SCHOOL DISTRICT 
-$20,000.00. 

CoLI:liiBUS, OHio, August 17, 1918. 

l11dustrial Commissio11 of Ohio, Columbus, Ohio. 

In re bonds of Verona Village St"hool District in the sum of $20,000.00, 

for the purpose of completing the construction of a partially built school 
house in said district. 

GEXTLEMEX :-I have carefully examined the correcte<l transcript submitted 
to me of the proceedings of the board of education and other officers of Verona 
Village School District relating to the above issue of bonds, an<l regret to say 
that I am unable to approve said issue for the specific reason that the resolution 
providing for the issue of said bonds does not make provision for an annual levy 
of taxes for both interest and sinking fund purposes during the life of said bonds 
as required by section 11 of article XII of the state constitution. 
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The resolution pro,·iuing for this issue of bonus provi<les that the bonus 
rovering said issue sball be forty in number, of the denomination of $500.00 each, 
and numbered from lj.i to 104 indusive. The first two of these bonds, to wit: 
XumhPrs ll5 an<l 61l, are made payahle Al'ril 1, 1938, anil thereafter two of Haid 
bonds are to become ilue an<l payable at each recurring period of six months. 

With respect to the matter of tax levies to meet the principal interest on these 
bonds, the resolution provides for a levy of taxes in each of the years 1917 to 19:16 
inclusive in the sum of ~1,100.00, which is just the amount necessary to pay the 
annual interest on said bond issue. By said resolution no provision is made for 
any levy of taxes for the purpose of meeting the principal of said bonds until 
1937, when the sum of $2,000.00 is to be levied for principal and $1,100.00 for in
terest, and thereafter a tax levy of $2,000.00 for principal, and the require<! 
amount for interest is to be levied annually up to and including the year 1946. 

In a carefully considered opinion under date of September 12, 1914 (Annual 
Report of the Attorney-General, Yol. 2, page 1224), my predecessor, Hon. Timothy 
S. Hogan, held that in the case of the issue of serial bonds the provisions of sec
tion 11 of article XII of the state constitution makes the requirement that in the 
legislation provi<ling for the issue of such bonds, provision should be made for au 
annual levy of taxes bptween the incurring of the indebteilness and the date of 
maturity of the last of the "eries for both interest and sinking fund purpOHl'S, 
and that such annual levies for sinking fund purposes should be substantially 
equal in amount and distributed over the entire number of years during the life 
of said bonds. 

It is obvious that the provision made for interest and sinking fund levies in 
the resolution here under consideration falls far short of the requirements of sai.l 
constitutional provision as same has been construed by my predece~sor. I have 
no disposition to depart from the views expressed by 1\fr. Hogan in the opinion 
above referred to, and you will recall that I have heretofore <lisapproved bond 
issues, for the reason that the provision marle for tax ledes for interest and sink
ing funil purposes in the resolution providing for the issue of such bonds, 1·equire<1 
levies for sinking fund purposes to be deferred for a considerable perio<l of time 
after the date of the honos. In some of such cases the violations of the consti
tutional provision were not nearly so flagrant as that presenteil in this case. As 
an instance of this kind I cite to you the ease of the proposed bond issue of 
Bellefontaine City School District in the sum of $2::>,000.00, which was rlisapprove,] 
by me by opinion of rP~ent <late solely on the point here involved. 

In conclusion I may say that the provisions of section 11 of article XII of the 
state constitution do not require the authority issuing bonds to sl't out in the leg-
i~lation providing for the issue of such bonds, the specific amounts to be leviP,J 
for interest anll sinking fund purposes in each of the years •luring the life of sai<l 
bonds, but if such specific amounts are set out as the amounts required to be 
levied for such purposes annually, they must not be sueh as if observed will re
quire the tax levying authority to violate the intent anrl spirit of said constitu
tional provision. 

There are some other circumstances and matters relating to this issue of 
bonds which are not entirely satisfactory to me, but inasmuch as I feel compelleil 
to disapprove said bond issue for the reason abo\·e stated, it will serve no useful 
purpose for me to discuss the other matters which I have in minr~, and which were 
suggested by a consideration of the transcript submitted. 
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For the reasons above stated it is my opinion that you should not purchase 
said bonds, and that your resolution providing for the purchase of said bonds con
ditional on the approval of this department should be rescinded. 

1408. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF AGREEMENT BETWEEN THE STATE OF OffiO AND THE 
B. F. GOODRICH CO. 

CoLUMBUS, OHIO, August 17, 1918. 

RoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 8, 1918, in which you en

close agreement (in triplicate) from the state to The B. F. Goodrich Company of 
Akron, Ohio, for the use of water by said company from the Ohio canal, and you 
ask my approval on said agreement. 

I have carefully examined the agreement, find the same correct in form and 
legal, and have therefore endorsed my approval thereon and am forwarding the 
same to the governor of Ohio for his consideration. 

1409. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF LEASES OF CANAL LANDS TO JOHN R. ALLEN, LAKE ST. 
:MARYS; ROBERT L. JOHNSON, BUCKEYE LAKE; W~I. ll. WERT, AK
RON, AND JOHN R. BEATLEY, INDIAN LAKE. 

CoLUMBUS, OHIO, August 17, 1918. 

RoN. JoHN I. MILLER, Superintendent of P~tblic Works, Columbus, Ohio. 
DEAR Sm :-I have your communication of August 7, 1918, in which you en

close the following described leases (in triplicate) for canal lands, and ask my 
approval on the same: 

Valuation. 
To John R. Allen, of Bradford, Ohio, lease of lands for agricultural 

and residence purposes at Lake St. Marys-------------------$1,666 66 
To Robert L. Johnson, lease of 50 feet of the outer slope of the 

north embankment at Buckeye Lake for cottage and landing 
purposes ------------------- ------------------------------ 200 00 

To Wm. H. Wert, lease of 31 feet of the. berme embankment of the 
Ohio Canal in the city of Akron____________________________ 333 33% 

To John R. Beatley, lease of reservoir embankment near Russell's 
Point at Indian Lake-------------------------------------- 3,066 66 
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I have carefully examine~! these ]pa~P~, find them correct in form anu legal, 
and have therefore entlorscu my apl'roval th<-rPoiJ, aiJtl am forwarding them to the 
govt:>rnor of Ohio for his (•onsi<lt:>ration. 

However, I l!esire to call attention to two irregularities. There are no wit
nesses to the signature of the lesseP, in tht• lease made to John R. Allen. While 
it would be advisable to have witnesst:>s as to his signature, the omission of the 
same is possibly not vital. 

In the lease made to John R. BPatlPy, the !nulls lensed were appraised at 
$3,0fiG.fHl, while the consideration set forth in the lease is $1H2.00. Section 139Gfi 

G. C., foun<l in tht:> SUl>JllemPnt to the General Code, provi<les that lands shall not be 
lease<! at a lower rental than the amount which woulil be the equivalent of six 
per cent. of the appraised value of the lan<l Iea~ed. Six per cent. of $3,066.66 is 
$184.00. Therefore the annual rental of this land should be $184.00, instead of 
$182.00. However, inasmuch as this amount is for all practical purposes equiva. 
lent to six per eent. of the appraised value, I approved the lease. 

1410. 

Very truly yours, 
}OSEPH :\fcGHEE, 

Attonzey-General. 

WORK:\IAN'S COMPENSATION-E:\IPLOYERS CARRYIXG THEIR OWX IN
SURANCE REQUIRED TO PAY PREMIU:\I IXTO SCRPIX:-l .I<'UND OF 
STATE INSCRANCE Fl:ND-INDT'H'l'RIAL CO~DfiSSIOX HAS NO 
Ar'I'HORITY TO WAIVE RT'CH PRE)fll')l. 

The payment of the premium i11to the surplus fund nf the state insurance fund, 
provided for by section 1465-54, paragraph 2, is required from every employer who 
desires to carry his ou·n insurance under section 1465-69. 

The industrial commission has no discretion to u:aize tile pa:yment of this pre
mium, nor can it allow an employer to carry lzis own insurance under 1465-69, zt•ith
out the payment of such premium. 

CoLt:lltBes, OHio, August 17, 1918. 

The Industrial Commission of 0/zio, Columbus, Ohio. 

GEXTLE:IIEX :-You have 1na<le the following reque~t for my opinion: 

''The Air Nitrates Corporation, Agent of Or<lnance Departml'nt, U. 
H. A., for the manufacture of ammonium nitrate by the eyani<l processes, 
is desirous of operating in Ohio at Toh••lo an<l Cin~innati, under the pro· 
visions of section 22 of the workmen's c•ompPnsation law. It wishPs to 
enjoy the pri,·ileges of the art without <·omplying with the pro\'isions re
quiring the payment of the .;% premium, and asks that in this instance 
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an exception be made. Therefore, we Would like to have you determine 
the following questions: 

First-Can this corporation operate under the act and avoid the 5o/c 

premium assessment? 

Second-Has the industrial commission any right to waive the pay· 
ment of the 5% premium?'' 

Section 22 of the workmen's compensation act (section 1465-69 General Code), 
provides in substance that such employers who will abide by the rules of the com· 
mission and are found to be of sufficient financial ability to render certain the 
payment of compensation to injured employes or to dependents of killed employe~, 
and the furnishing of medical, surgical, nursing and hospital attention and serv· 
ices and medicine, funeral expenses, equal to, or greater than provided for by tht' 
act, and who do not desire to insure the payment thereof, or indemnify them
selves against loss sustained by the direct payment thereof, may, upon a finding 
of such facts, by your commission, elect to carry their own insurance; that is, to 
pay individually, such compensation and furnish such medical services, etc., 
directly to injured employes or the dependents of such killecl employe. This sec
tion further provides the furnishing of a bond by employers who elect to operatl' 
under this section, and then this section further provides: 

,_,And said commission shall make and publish rules and regulations 
governing the mode and manner of making application and the nature 
and extent of the proof required to justify such finding of fact by said 
commission, as to permit such election, by such employers, which rules_ 
a11d regulatio11s shall be general in their af>l'lication. one of which rules shall 
provide that all employers electing directly to compensate their injured, 
ancl the dependents of their killed employes, as hereinbefore provided, 
shall pay into the state insurance fund, such amount, or amounts, as are 
required to be credited to the surplus in paragraph 2 of section 1465-54 
General Code * * * * '' 

Paragraph 2 of section 1465-54 provides: 

'' 2. Ten per cent. of the money that has heretofore been paid into 
the state insurance fund and ten per cent. of ali that may hereafter be 
paid into such fund, shall be set aside for the creation of a surplus until 
such surplus shall amount to the sum of one hundred thousand dollars 
($100,000), after which time the sum of five per cent. of all the money 
paid into the state insurance fund shall be credited to such surplus fund, 
until such time, as, in the judgment of said commission, such surplus shall 
be sufficiently large to guarantee a solvent state insurance fund.'' 

It is apparent from the above quoted provisions of the compensation law, 
that there is no discretion whatever given to you in the matter of the amount 
required to be paid by employers who desire to carry their own insurance into the 
surplus fund, provided for by section 1465-54. The amount is fixed by law and 
the law requires this payment as a necessary incident to the granting of authority 
to any employer to carry his own insurance. I am compelled, therefore, to answer 
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each of your questions in the negative. You cannot, under the law, allow any 
employer to operate under this section without paying the 5o/c premium provided 
and you have no authority whatever to waive payment of this premium. 

Yours very truly, 
JoSEPH :\lcGHEE, 

A ttom ey-Gm era/. 

1411. 

APPROY AL OF BOXD ISS"LES OF WEST P ARK-$1,677.00 AND $832.00. 

CoLt:MBVS, OHio, August 19, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re bond~ of the village of \Vest Park, Ohio, in the sum of $1,677.00, 
in anticipation of the collection of special assessments heretofore levie'l 
and made for the improvement of Bennington avenue from Settlement 
road to the right of way of the Cleveland, Cincinnati, Chicago and St. 
Louis R. R. Co. 

In re bonds of the village of West Park, Ohio, in the sum of $832.00, 
in anticipation of the collection of special assessments heretofore levie!l 
and ma1le for the improvement of Carrington avenue from Settlement 
road to the right of way of the Cleveland, Cincinnati, Chicago and St. 
Louis R. R. Co. by graJiug and draining. 

GENTLEMEN :-I have examineil the transcriptR of the proceedings of the 
council of the village of ·west Park relating to the abO\'e !lescribed bond issues, 
and find the same have been in all respects legal and regular. I am therefore of 
the opinion that properly prepared bonds of said village, duly executed, will con
stitute valid, legal and binding obligations of said village. 

The bond~ have not yet been delivered and no opinion i~ cxpresse1l as to the 
form thereof. 

I am retaining the transcripts for use in connection with the examination of 
the bonds. 

Very truly yours, 
JosEPH :\lcGHEE, 

Attorney-Genera/. 
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1412. 

COUXTY DITCHES-~HIST BE CO:\STRC"CTED L"XDER EXPRESS COX
TRACT-BID AXD COXTRACTS :\IC"ST BE IX ACCORDAXCE WITH 
SPECIFICATIOXS-EFFECT OF VIOLATIO:\ OF 1:\JC:\CTIO:\
ASSESS~IENTS. 

The construction of county ditches must in all cases be under express c01ztract, 
and the commissioners lza'lle no power to incur liability for such construction 
otlzeru:ise than by such express contract. 

The county commissioners have no authority to incur a liability by verbal 
promise to pay an extra amount for the removal of boulders in a sum to be ascer
tained after the construction of the work, a1zd then be the subject of further agree
ment. All bids and contracts must be in accordance with the specifications of the 
engineer. 

An act is not rendered void by reason of the fact that the party committing it 
was at the time enjoined therefrom by order OJ a court, the consequences of violat
ing such injunction being the liability for a proceeding for contempt of court. 

The Bttnzs law, so-called, has 110 application to contracts for the construction of 
public impro~•ements to be Paid for by assessment upon the benefited Parties. 

Cou;::-.rm.:s, OHIO, August 19, 1918. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attomey, Greem.:ille, Ohio. 

DEAR Sm.-On June 21, 1918, you requested an opinion from this department 
in the following comm~111ication: 

"I desire your opinion as to whether or not the county auditor should 
issue a warrant for the sum of $1,100, being an estimate allowed by the 
commissioners, on a ditch contract for the removal of boulders. The facts 
are as follows: 

Prior to- June 3, 1916, specifications for the improvement of Stillwater 
creek in this county, had been prepared by the county engineer, in which 
specifications it was provided that the contractor should remove the earth 
and all other n:aterial to a certain depth and width. On June 2, 1916, an 
abutting owner, whose lands were affected by the proposed improvement, 
brought an action in the common pleas court of this county, enjoining the 
commissioners from proceeding with the sale and construction of said 
ditch. On June 3, 1916, the day set for the sale of the ditch, the work 
was sold to one Ed Bodette, for the sum of $42,900.00; that immediately 
thereafter, a written contract was entered into by the said county com
missioners and the said Ed Bodette whereby it was provided that the work 
was to be done according to the specifications as above stated, which said 
specifications were made a part of the contract by stipulation in the con
tract, and with a verbal understanding. as I am informed, that the con
tract was not to be effective until the injunction suit had been disposed 
of and the bonds sold. 

The contract, as entered into on that date, provided among other 
things that the contractor was to he paid for the removal of all boulders 
measuring more than three quarters of a cubic yard, and same to be ad
justed on an equitable basis between the contractor and the commissioners 
of the county, to the satisfaction and acceptance of the commissioners. 
Estimates were made for the completion of the ditch, including the sale 
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price and engineer's exprmes, etc., but not including the removal of 
houlders. At the time of entering into this contract on June 3, 1916, the 
auditor did not make a certificate that there were funds a\·ailable for the 
payment of the ~arne, and in truth and in fact thL·re were nn funds avail
able for the payment of the same. 

On August 7, 1916, the injunction was dissoked, and thereafter bonds 
sold for the construction of the impron~mcnt. The fund is exhausted and 
the contractor is now asking payment for $1,100, which wa, allowed by the 
commissioners, but refused by the auditor on the grounds: 

1. That the commissioners had no right to vary the terms of the 
specifications 111 their contract and add the item of payment for removal 
of boulders. 

2. That at the time of entering into said pretended contract, the 
board of county commissioners had been enjoined from entering into the 
same. 

3. That at the time of entering into said contract, there were no 
funds in the treasury to pay for same. 

4. That at the time of entering into said contract, the auditor made 
no certificate that there were funds in the treasury to pay the same, and 
in truth and in fact there were no funds in the treasury to pay for the 
same, as provided in section 5660 of the General Code. 

I desire your opinion as to whether, under these conditions, the 
county auditor should issue a warrant on the treasurer for the amount. I 
am of the opinion that he will not be compt>lled to do so, hy reason of the 
absence of the auditor's certificate." 

This request is accompanied by a copy of a contract, and has been supple
mented by further information contained in a letter from you, and also in a letter 
from counsel for the contractor, dated July 27, 1918, to the effect that at the sale 
of the work it was announced that the contractor would be paid upon an equitable 
basis for the removal of boulders. This was confined to those larger than three
quarter cubic yards in size, and this provision is carried into the written contract. 
This answer has been delayed by correspondence including that above and other 
communications, among which are arguments on behalf of the contractor by his 
counsel in which his position is fully set out, and arguments made and authorities 
cited upon the different questions invoh·cd. 

The first question presented by you is in my judgment the one of prime Im
portance and involving the most difficulty. I shall therefore briefly discuss the 
others, leaving this till the last. 

The second objection made to issuing the warrant is that at the time of enter
ing into the contract there was an injunction in the court of common pleas pre
venting the same. This was afterwards dissoh·ed, leaving the commissioners free 
to carry out the contract. It is not understood generally that an injunction pre
venting the performance of an act in and of itself renders that act void, but 
rather that it places the party performing the act in contempt of court and liable 
to puni,hment tJlerefor. This is especially true when it afterwards transpires that 
the injunction should not have been is,ucd. It 'cems the commissioners made this 
contract conditional upon the dissolution of the injunction. L"ndcr the above state 
of facts, it cannot be said that the contract was illegal upon that ground. 

The third and fourth questions may be com,idered together. This applies to 
the operation of the so-called Burns law, G. C. 5660. It is frequently, if not gen
erally true, that at the time of entering into the contract for the construction of 
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a county ditch the funds are not in the treasury to pay for the same. This fund is 
almost always raised by the sale of bonds, and it is frequently and generally true 
that the bonds are not sold at the time of selling the work, or not issued and in 
process of sale. It has been decided that the Burns law has no application to con· 
tracts of this character for public improvements to be paid for by funds raised 
by assessment or apportionment. 

Cincinnati vs. Holmes, 56 0. S. 104; State vs. Gibson, 14 0. D. 513-
520; Emmert vs. Elyria, 74 0. S. 185. 

Therefore, the objection of the auditor upon this ground could not be sustained. 

The· first objection above stated, however, presents greater difficulty, and I am 
forced to conclude, an insurmountable obstacle to compelling the auditor to issue 
this voucher. It involves the very essential nature of the authority of the commis
sioners in reference to these improvements. The reading of the statutes pro
viding for the manner of making these improvements, or rather the official authority 
in making them, unquestionably conveys the idea that all work done in connection 
with the same is the subject of express contract. The argument in favor of the 
contractor must claim, and does claim, that there is authority in the commissioners 
to become obligated by implied contract. Section 6454 which includes the provis
ions for specifications, is as follows: 

"If the county commissioners find for the improvement, they shall 
cause to be entered on their journal an order directing the county sun·eyor 
to go. upon the line described in the petition, or as changed by them as pro
vided in this chapter, and survey and level it, and set a, stake at every hun
dred feet, numbering down stream, note the intersections of lines and boun
daries of lands, townships and county lines, landmarks, bench-marks and 
road crossings, and make a report, profile and plat thereof, and estimate the 
number of cubic yards of earth or other substance to be removed, and the 
cost per cubic yard for each working section as hereinafter provided, and 
of each section of one hundred feet." 

It must be noted that the estimate mentioned is of the number of cubic yards 
of earth or other substance to be removed, and the cost per cubic yard must be 
given for each working section. The general practice, I believe, is to estimate the 
removal of earth at a uniform figure, and this, no doubt, is usually correct, or as 
nearly so as is practicable. However, as different parts of this work may be sold 
to different contractors, it is possible, and in some instances would necessarily hap
pen, that the estimated cost per cubic yard would be different in different sections. 

Section 6481 is as follows : 

"\Vhen an appeal has been taken, after the transcript of the proceed
ings before the probate judge and the other papers in the case are returned 
to the auditor's office, the county commissioners shall cause such entry to 
be made on their journal as will give effect to the verdict and findings of 
the jury. In such cases and in cases where no appeals have been taken, 
they shall fix a time for the public sale of the construction of the improve
ment in sections not less than one hundred feet nor more than sixteen 
thousand feet in length, or it may be sold as an entirety in the discretion 
of the county commissioners and county surveyor or engineer." 
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A single section might have no earth at all to remove. and might consist en
tirely of blasting rock, while other sections might he nothing but soft earth and 
easily removed. So that each particular section whether sold alone or in connec
tion with others must necessarily be sold not to exceed its estimated cost, under the 
provisions of section 6482, which is as follows: 

"The commissioners shall cause notice to be given of the time and 
place of sale, and direct the county surveyor to attend and superintend and 
conduct it. He shall receive all hids for the construction of the improve
ment, make contracts with the lowest responsible bidder, and take good 
and sufficient bonds for the labor of the construction of .the improvement, 
conditioned for the faithful performance of the contract so made, and for 
the completion of the work within the time fixed in the contract in a sun: 
not less than the estimated value of the part bid off, and contracted to be 
performed by each. He shall furnish each contractor with specifications of 
the part bid off by him. Xo bid shall be entertained which exceeds the 
estimated cost of construction." 

\Vhat becomes of the application of these sections requiring an express contract 
for the letting of this work, and that it be in accordance with the specifications, 
and that it be within a maximum cost of a certain number of rlollars and cents 
ascertained beforehand, if the commissioners may leave some portion of the work 
afterwards to be paid for upon the principle of qua~ztum meruit? It is true, the 
facts in this case present a strong argument as to the desirability of such authority. 
The parties about to contract did not, and could not know exactly the composition 
of the subject matter of the contract. If no boulders be found larger than may 
be picked up and removed readily hy the dredge, commingled with the earth and 
other substance removed, the parties, of eourse, should not be called on to pay a 
price in excess of the value of the construction in that manner; while if it turn out 
that the boulders are so large that they cannot be so removed, and that no one will 
take the contract, except for an advance of a material amount over what the mere 
removal of earth would cost, then, of course, such contractor ought not, and could 
not be required to do the work at a loss. 

This difficulty, however, was as well known to the legislature in passing these 
acts as it is to us now, and they did not see fit to make provision for it, it being 
evidently considered more important that the public should be protected from the 
possibility of peculations or unfair dealings in the letting of such contracts than 
that they might in all instances be entitled to make the same for the less amount. 

If the commissioners could leave the performance of any part of the work 
to be settled afterwards upon the principles of implied contract, then necessarily 
they are the judges of what proportion of the work they may so let; and if they 
can let any of it in that manner, they can do the whole, and it would be at their 
option whether to comply with these statutes or proceed independently of them. 

Counsel argue that what was done amounted to a change of the specifications, 
and authorities are cited to the effect that where the specifications and the contract 
differ, the latter is to govern. These authorities have been examined, and all 
found to be cases of private contract. That is, cases in which the parties had full 
capacity without any restraint to contract as far as they wished and proceed inde
pendently of express contract when they desired. 

It is not disputed that private parties not bound to act in a particular manner 
in accordance with the statutes, may change their contract at will, and the specifi
cations upon which work is done, or may entirely release contractors from comply
ing with specifications, or either party release the other from any of the terms of 
the contract. 
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But we have here a matter of express statutory authority. Admitting that the 
commissioners might consent to a change in the specifications upon the date of 
sale, if the same were publicly done to the knowledge of all bidders, and all bids 
alike made upon such changed specifications, let us see whether what was done in 
this instance is a change of the specifications. 

Upon examination it appears to be something else. It is really a waiver or 
express contradiction of one of the specifications, for the latter, undoubtedly, must 
have provided what the statute required-an estimate of the cost of the removal oi 
earth or other material upon which an estimate was made, which was to be a max
imum limit of each bid; but aside from this consideration, that is, the contradiction, 
which of course might be indulged if there were authority to modify the estimate, 
it seems not a change of the specifications, hut a waiver of it. 

\Ve understand by "specification" something having exact definiteness. The 
very essential meaning of the word involves exact certainty. Specification is de
fined in the Century dictionary as, 

"An article, item or particular specified; a special plan, detail or reck
oning upon which a claim, an accusation, an estimate, a plan or assertion is 
based; as the specifications of an architect, an engineer or an indictn:ent," 
etc. 

This argument seems to admit the necessity of specifications which must be ex
actly complied with when the claim is made that such specifications can be changed. 
To this claim I am inclined to assent, but cannot find that it is a change of the speci
fication to drop it entirely. \Vhat has become of the estimate per cubic yard which 
is a part of these specifications? It was exact and certain, it was measured in 
quantity and ascertained as to price. X ow you have discarded the estimate of quan
tity by withdrawing an unascertained part, and you have left the price entirely un
specified, not only as to this unascertained quantity, which is to consist of such 
boulders as the chances of nature have concealed from the sight of man, hut thereby 
incidentally all the remainder, which is earth at an ascertained price. 

Contractor's counsel, answering the suggestion as to the requirement of section 
6482, state that the contract was let for the exact amount of the estimate. An 
answer to that might be, the contracor has been paid the exact amount of the 
estimate, the contract was not let for the amount of the amended estimate, and 
could not be, for the amount was not ascertained, and this is the very difficulty of 
the situation. The statutes require it to be ascertained. If you assume that the 
commissioners could and did change this estimate, if we may so call it, or waive 
a part of the terms of the estimate in the manner attempted, then logically you must 
say that the contract was not let in accordance with any estimate at all. According 
to the old familiar illustration of the chain, one link being broken is the same as if 
all were. The estimate being unsettled in an unascertained amount, is no longer an 
estimate of the entire cost. 

I am solicitous to be right in this matter because of the gravity of a situation 
where the commissioners have made an express written contract, and wish to carry 
it out, as they are insisting on doing in this case, especially where fairness is in 
favor of its being carried out, as is stated in the present case. 

The case of this contractor is singularly unfortunate. He entered into his con
tract at a time when prices were continually advancing. He was not enjoined him
self or desisted from his contract because of the injunction against the other 
party to it. Fair treatment would have required that he he made a party so that 
he might avail himself of the injunction bond, but he was left out, and left to wait 
the law's delay, by which he is said to have lost a large amount, and would still be 
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the loser if he were paid according to this additional agreement. He has been 
paid a portion of the extra compensation given him by the agreement, but much the 
smaller portion of it, and remains still a heavy loser. 

The legislative department of the state, however, alone has the power to take 
such matters into consideration. This department is concluded by the law as it 
finds it to be. 

\Vithout assuming to volunteer opinions or advice to one who is already repre
sented by eminent and able counsel, it may be said that the plaintiff in this injunc
tion case ought to be liable for damages to this contractor; that is, ought not to be 
allowed to escape liability by leaving the contractor out of the suit, who so far as 
the injunction is concerned, might have gone ahead with the work. He ought not 
in this manner to be allowed to escape liability by turning his back on it. No 
opinion, however, is ventured as to such liability and no impropriety intended by the 
suggestion of the consideration of it. 

The first question must be answered that the commissioners had no right to do 
what they did attempt to do-incur a liability upon an implied contract in the face 
of these statutes prohibiting the same. 

1413. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General 

INTEREST AND SINKING FUKD LEVIES-REDUCTION-LIMITATION. 
PREFERENCE-BUDGET COl\E\IISSIO;..;, DUTY RELATIVE TO TAX 
LIMITATION- BONDS ISSUED PRIOR TO JANUARY 1, 1914, FOR 
LAWFUL PURPOSE ARE VALID-BONDS ISSUED AFTER JANUARY 
1, 1914, FOR WHICH INTEREST AXD SIXKING FUND LEVIES CAN
NOT BE MADE WITHIN THE SMITH ONE PER CENT LAW ARE 
INVALID~WHEN TAX LIMITATION MAY BE EXCEEDED. 

The interest and sinking fund levies are subject to reduction by the budget 
commission if in themselves, and without any levies for current expenses, they 
would cause any of the applicable limitations of the Smith 1 per cent law to be ex
ceeded. 

All interest and sinking fund levirs of a municipal corporation, on account of 
bonds issued since June 2, 1911, without a vote of the people, must be limited to 
five mills, and further limited to such an amount as together with the levies of the 
state and other taxing districts applicable to the same territory will produce an ag
gregate of not more than ten mills. 

Sinking fund levies of one taxing district are 11ot preferred to the current ex
pense levies of another taxing district. 

The budget commission in enforcing the ten mill limitation must first bring! 
down all estimates separately to such poi11t as to conform to the five, three and two 
mill limitations, of section 5649-3a G. C., and then, exercising reasonable discretion, 
further reduce the budgets of such districts as require reduction, having regard to 
the proportions indicated by section 5649-3a G. C. 

All bonds issued prior to February 14, 1914, for a lawful purpose, and sold for 
not less than par and accrued interest, are valid, regardless of their original in
firmities. 

Bonds issued after February 14, 1914, upon a tax duplicate of such amount ancJ 
in the face of previous valid bond issues of such sinking fulld requirements as that 
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by calculations based upon the then current duplicate it might have been demon
strated that the amwal interest and sinki11g fund levies required to be made by 
Article XII, sectio11 11 of the Constitutio11 could not be made within the applicable 
limitations of the Smith 1 per cent law, are, for that reason alone and to the extent 
of the excess, invalid. 

All municipal sinki11g fund levies are preferred levies, including items for accu
mulated deficiencies in the bond accounts and items to pay final judgments; but if 
the municipality asks for levies to pay the interest and principal of invalid bonds, 
the budget commission may disallow such levies, and if possible, within the limits 
of the Smith law, allow levies for current expenses in their stead. 

Sinking fund levies on account of bo11ds issued prior to June 2, 1911, and those 
thereafter issued without a vote of the people are subject to reduction by the budget 
commission only when necessary to enforce the fifteen mill limitation of section 
5649-5b G. C. 

Under favor of sections 5649-5, et seq., G. C., the taxi11g district within which 
the five and ten mill limitations of sections 5649-3a and 5649·2 G. C., respectively, 
are insufficient to provide necessary revenue, may submit the question of extra tax 
levies to a vote of the people, but the approval of the electors given to the tax-ing 
authorities of one or mo1·e taxing districts levying within the same territory can 
not authorize a C01}tbined maximum rate in excess of fifteen mills; so that if the 
number of mills approved by the people, together with other levies, exceeds fifteen 
mills, the budget commission must reduce the special levy with other levies, so that 
the fifteen mill limitation will not be exceeded; and so that further, if the electors 
of a given territory approve levies by different authorities within that tern'tory, 
which in combination will cause the fifteen mill limitation to be exceeded, thei 
margin within the fifteen mill limitation nzl!tst be apportioned by the budget com
mission between the two taxing districts which have been authorized to make addi·· 
tio nal Ievie s. 

CoLUMBUS, 0Hro, August 19, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN.-I am in receipt of communication from the prosecuting attorney 
of Lucas county, who encloses a letter addressed to him by the county auditor of 
that county, in which certain facts relating to the tax levies in the village of Maumee 
are set forth. Both the auditor and the prosecuting attorney speak in their letters 
of consulting the tax commission with respect to the questions submitted an.d this 
fact, together with the very great importance of those questions, has impelled me 
to address this opinion to the commission. 

I quote the following from the letter of the auditor to the prosecuting attorney: 

"The village of Maumee has submitted its budget to the county audi
tor to be acted upon by the budget commission at its annual meeting on the 
first Monday of August. This budget requests a levy for village purposes 
amounting to $54,632.33 of which 

$16,541.14 is for current expenses, $23,678.63 for interest and sinking 
fund for debt incurred after June 2, 1911, without a vote of the people, 
$11,612.56 for debt incurred prior to June 2, 1911, and $2,800.00 for debt 
incurred after June 2, 1911, by a vote of the people. 

The first two items come under that provision of the Smith law which 
provides a maximum levy of 5 mills. The estimated valuation of the vil
lage for 1918 is $3,428,410.00. Five mills on this valuation would produce 
$17,142.05, which is not sufficient to even take care of debts, leaving noth
ing for operating expenses. 
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The state and county levy will be about 2.044 mills and as this levy 
rr.ust be uniform in all taxing districts, leaves 7.956 for other purposes. 
The road levy under section 6949, amounting to 0.523 mills, must be taken 
care of, leaving 7.433 mills to be divided between the village and schools. 

The board of education requests a maximum levy of 5 mills and they 
must have that levy to provide enough money to run the schools. 

X ow the question that I want to ask is whether the budget commission 
is compelled to allow the village its maximum levy of 5 mills, or whether 
a greater levy may be allowed for village purposes within the 10 mills, 
which would leave the schools less than one-half of the levy required, or 
whether the budget commission, under the circumstances, may allow the 
schools the amount necessary, thus cutting the amount necessary for vil
lage debts?" 

The astonishing conditions disclosed by this letter raise questions which 
require consideration of the following statutes: 

Section 5649-1.-"ln any taxing district, the taxing authority shall, 
within the limitations now prescribed by law, levy a tax sufficient to pro
vide for sinking fund and interest purposes for all bonds issued by any 
political suhrlivision, which tax shall be placed before and in preference to 
all other items, and for the full amount thereof." 

Section 5649-1a.-"All bonds heretofore issued by any political sub
division for a lawful purpose which have been sold for not less than par 
and accrued interest and the proceeds thereof paid into the treasury, shall 
be held to be legal, valid and binding obligations of the political subdivision 
issuing the same." 

(104 0. L. 12.) 

Section 5649-2.-"Except as otherwise provided in section 5649-4 and 
section 5649-5 of the General Code, the aggregate amount of taxes that 
may be levied on the taxable property in any county, township, city, vil
lage, school district or other taxing district, shall not in any one year ex
ceed ten mills on each dollar of the tax valuation of the taxable property 
of such county, township, city, village, school district or other taxing dis
trict for that year, and such levies in addition thereto for sinking fund and 
interest purposes as may be necessary to provide for any indebtedness 
heretofore incurred or any indebtedness that may hereafter be incurred 
by a vote of the people."' 

Section 5649-3a.-"* * * The aggregate of all taxes that may be 
levied by a county, for county purposes, on the taxable property in the 
county on the tax list, shall not exceed in any one year three mills. The 
aggregate of all taxes that may be levied by a municipal corporation on 
the taxable property in the corporation, for corporation purposes, on the 
tax list, shall not exceed in any one year five mills. The aggregate of all 
taxes that may be levied by a township, for township purposes, on the 
taxable property in the township on the tax list, shall not exceed in any 
one year two mills. The local tax levy for all school purposes shall not 
exceed in any one year five mills on the dollar of valuation of taxable 
property in any school district. Such limits for county, township, munici
pal and school levies shall be exclusive of any special levy, provided for by 
a vote of the electors, special assessments, levies for road taxes that may 
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be worked out by the taxpayers, and levies and assessments in special dis
tricts created for road or ditch improvements, over which the budget 
commissioners shall have no control. * * *." 

Section 5649-3c.-"The auditor shall lay before the budget commis
sioners the annual budgets submitted to him by the boards and officers 
named in section 5649-3a of this act, together with an estimate to be pre
pared by the auditor of the amount of money to be raised for state pur
poses in each taxing district in the county, * * *. The budget com
missioner shall examine such budgets and estimates prepared by the county 
auditor, and ascertain the total amount proposed to be raised in each tax
ing district for state, county, township, city, village, school district, or 
other taxing district purposes. * * * If such total is found to exceed 
such authorized amount in any township, city, village, school district, or 
other taxing district in the county, the budget commissioners shall adjust 
the various amounts to be raised so that the total amount thereof shall not 
exceed in any taxing district the sum authorized to be levied therein. In 
making such adjustment the budget commissioners may revise and change 
the annual estimates contained in such budgets, and may reduce any or all 
the items in any such budget, but shall not increase the total of any such 
budget, or any item therein. The budget commissioners shall reduce the 
estimates contained in any or all such budgets by such amount or amounts 
as will bring the total for each township, city, village, school district, or 
other taxing district, within the limits provided by law. * * *." 

Section 5649-4.-"For the emergencies mentioned in sections forty
four hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred 
and twenty-nine, seventy-four hundred and nineteen and 7630-1 of the 
General Code, the taxing authorities of any district may levy a tax sufficient 
to provide therefor irrespective of any of the limitations of this act.'' 

Section 5649-5.-"The county commissioners qf any county, the council 
of any municipal corporation, the trustees of any township, or any board 
of education may, at any time, by a majority vote of all the members 
elected or appointed thereto, declare by resolution that the amount of taxes 
that may be raised by the levy of taxes at the maximum rate authorized 
by sections 5649-2 and 5649-3 of the General Code as herein enacted 
within its taxing district, will be insufficient and that it is expedient to levy 
taxes at a rate, in excess of such rate and cause a copy of such resolu
tion to be certified to the deputy state supervisors of the proper county. 
Such resolution shall specify the amount of such proposed increase of 
rate above the maximum rate of taxation and the number of years not 
exceeding five during which such increased rate may be continued to be 
levied." 

Section 5649-5a.-"Such proposition shall be submitted to the electors 
of such taxing district at the N overr_ber election that occurs more than 
twenty days after the adoption of such resolution. * * *." 

Section 5649-5b.-"If a majority of the electors voting thereon at such 
election vote in favor thereof, it shall be lawful to levy taxes within such 
taxing district at a rate not to exceed such increased rate for and during 
the period provided for in such resolution, but in no case shall the com
bined maximum rate for all taxes levied in any year in any county, city, 
village, school district, or other taxing district, under the provisions of 
this and the two preceding sections and sections 5649-1, 5649-2 and 5649-3 
of the General Code as herein enacted, exceed fifteen mills." 
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Article XII, section 11 of the Constitution reads as follows: 

"Ko bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is made for levy
ing and collecting annually hy taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final re
demption at maturity." 

One question presented by the auditor's communication, respecting the amount 
of $16,541.14, asked by the village of ).faumee for current expenses, can be at least 
partially answered without going very far in the discussion of these sections of 
the statutes and the constitution, upon the reasoning contained in the dictum of 
Donahue }., in Rabe et al. vs. Board of Education, etc., et al., 88 0. S. 403, at 
p. 422, as follows : 

"At this time, under the amendment to the Constitution (section 11, 
Article XII) which provides that no bonded indebtedness of the state or any 
political subdivision thereof shall be incurred or renewed, unless in the 
legislation under which such indebtedness is incurred or renewed provision 
is made for levying and collecting annually by taxation an amount sufficient 
to pay the interest on said bonds and provide for a sinking fund for their 
final redemption at maturity, it is of the utmost importance that at the 
time of the incurring of such indebtedness the other needs of the political 
subdivision proposing to issue the bonds should be taken into account, for 
this levy must continue during the term of the bonds in an amount suffi
cient to pay the interest and provide a sinking fund for their final redemp
tion, even though the amount should exhaust the entire income available 
from taxation and without regard to the current expenses. In other words, 
under this provision of the constitution, the payment of interest and the 
retirement of bonds arc to be provided for first, and the current expenses 
become a secondary consideration. This amendment, however, has no 
application to this case." 

Since this dictum was uttered in 1913, the General Assembly has passed sec
tion 5649-1 G. C., above quoted, which, read in connection with the remainder of 
the sections constituting the Smith 1 per cent law, carries out the full import of 
Judge Donahue's analysis of the intent of Article XII, section 11 of the Constitu
tion, and declares rather unequivocally that levies for interest and sinking fund 
shall have precedence over all other levies and shall be put on the duplicate for 
the full amount thereof, at least as against any levies for current expenses. 

To the extent then that proper levies for interest and sinking fund purposes 
exhaust the levying power of the municipality under any of the limitations of the 
Smith 1 per cent law, it is obvious that such exhaustion must be at the expense of 
levies for other current purposes. 

There is, therefore, no escape from the conclusion that if the levies which may 
he made for the village of Maumee, on account of interest and sinking fund pur
poses, go to the full extent of the power of that village to levy on the grand du
plicate of taxable property therein, the village can have no levy whatsoever for cur
rent expenses and must find some other means of raising money for such expenses, 
than the levy of taxes on the duplicate. 

The next question which arises is that respecting the power of the village of 
\faumee to levy for interest and sinking fund purposes on account of bonds issued 
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since June 2, 1911, without a vote of the people. Levies for such purposes are not 
expressly exempted from any of the limitations of the Smith 1 per cent law. So far 
as the sections imposing such limitations are concerned, they appear to be subject 
to the ten mill limitation prescribed by section 5649-2 supra, and the five mill 
limitation prescribed by section 5649·3a, and of course the fifteen mill limitation 
prescribed by section 5649-5b, above quoted. 

I should remark, of course, that it would be inconceivable to me, if not other
wise explained, how a village with a tax duplicate of less than three and one-half 
million dollars could have needed for a normal interest and sinking fund a levy 
of $23,678.63 for interest and sinking fund purposes, on account of debts incurred 
within a space of seven years, without a vote of the people. 

I am informed by the Bureau of Inspection and .Supervision of Public Offices 
that the debt limitations applicable to municipal corporations and provided for by 
sections 3939, et seq., G. C., have been grossly violated in the village of :\Iaumee. 
How the village has managed to dispose of its securities, I can not imagine; but in 
so far as bonds issued prior to the passage of section 5649-la G. C. are concerned, 
they would appear to be validated by that section, though issued in violation of the 
debt limitation prescribed by the municipal code- But if any of the bonds at present 
outstanding were issued prior to the passage of the act of 1914, and if their existence 
alone would exhaust the debt limitation of, for example, sections 3941 and 3952 G. 
C., then it is apparent that all bonds issued subsequently to the passage of section 
5649-la, without a vote of the people, must have been invalid. At any rate, it is 
not my present purpose to go into the question of the validity of any of the bonds 
of this class as dependent upon the observance of the Longworth act so-called, but 
as the basis for further discussion I shall assume the validity of all outstanding 
bonds of this class as against objections that might be raised under the Longworth 
act and in the face of section 5649-1a G. C. 

I think it is obvious that the main question now under consideration, which is 
as to the extent, in amount or rate, to which the village of Maumee may lawfully 
levy taxes on the general duplicate for interest and sinking fund purposes on ac
count of bonds issued since June 2, 1911, without a vote of the people, really divides 
itself into three parts, as follows : 

1. Its power to make such levies on account of bonds issued under these 
circumstances between June 2, 1911 and January I, 1913, when Article XII, section 
11 of the Constitution went into effect and before section 5649-1 was amended and 
supplemented . 

2. The right of the village to levy taxes on account of bonds issued between 
January 1, 1913, and February 14, 1914, when the act arr:ending and supplementing 
section 5649-1 G. C., which was an emergency law, was approved and went into 
effect. 

3. The right of the village to levy such taxes on account of bonds issued be
tween February 14, 1914 and the present time, within which period there has been 
no change in the statutory law of the state, nor in the constitution, respecting the 
subject under consideration. 

With respect to the first question, it will be noted that section 5649-1 G. C., as 
in force from and after June 2, 1911, to February 14, 1914, read as follows: 

Section 5649-1.-"In any taxing district, the taxing authority shall 
levy a tax sufficient to provide for sinking fund and interest purposes." 

Of similar import to this statute were numerous provisions in the municipal 
code, as for instance, in section 3953 G. C., to the effect expressed in that section, 
which reads as follows : 
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Section 3953.-"For the payment of all bonds herein authorized, unless 
the interest thereon and redemption thereof is otherwise prodded for, 
council shall levy each year during the periods the bonds have to run, a tax 
in addition to all levies authorized hy law, sufficient to pay the interest 
thereon as it matures, and provide a sinking fund for their redemption 
at maturity." 

I might say, with respect to this section, that " a tax in addition to all levies 
authorized by law" is not to be so construed as to authorize the levy of taxes for 
interest and sinking fund purposes in excess of the Smith law limitations. The 
Smith Jaw, which is of course inconsistent with this provision, if interpreted as 
permitting levies without limit, went into force at a date later than did section 
3953 G. C. in its present form (see 103 0. L. 262), and the whole legislath·e his
tory of the relation between the Longworth act and the Smith law shows that no 
such result was contemplated (see the Smith-Aisdorf act, 101 0. L. 430). 

At the time the Smith law was adopted in its original form, there were re
peated sections, both in that law itself and elsewhere in the General Code, to the 
effect that interest and sinking fund levies, on account of bonds lawfully issued, 
should be made by the taxing authorities. 

The question which now arises is as to whether or not section 5649-1 G. C. in 
its original form constituted an implied exception to the remaining provisions of 
the same act, so that interest and sinking fund levies on account of bonds lawfully 
issued would by force of its provisions have to be made regardless of any of the 
limitations of the law. I think a negative answer to this question is compelled by 
an examination of the original Smith law; that is to say, so far as that law was 
concerned interest and sinking fund levies, though preferred in the sense that it was 
the mandatory duty of the taxing authorities to make them to the extent that the 
limitations of the law would permit, were not exempt from the appropriate limita
tions thereof. To hold otherwise, would render nonsensical section 5649-2 G. C. 
as it was originally enacted. I do not quote that section in its original form. as it 
was not radically different, in the respect under consideration, from that in which 
it is now found. It is unquestionable, however, that this section by a necessary 
inference limited the taxes that might be levied to provide for future indebtedness 
incurred without a vote of the people. 

The same inference is irresistible as applied to section 5649-3a G. C. and I can 
come to no other conclusion than that under the original Smith law levies for bonds 
issued after it went into effect, without a vote of the people, were subject to the 
five and ten mill limitations when made by a village. 

I have not been unmindful of the phraseology of section 5649-5b G. C. as it 
was originally enacted. It then read: 

"Section 5649-5b.-If a majority of the electors voting thereon at such 
election vote in favor thereof it shall be lawful to levy taxes within such 
taxing district at a rate not to exceed such increased rate for and during 
the period provided for in such resolution, but in no case shall the com
bined maximum rate for all taxes levied in any year in any county, city, 
village, school district or other taxing district, under the provisions of this 
and the two preceding sections and sections 5649-2 and 5649-3 of the Gen
eral Code as herein enacted, exceed fifteen mills." 

This section, it will be noted, does not mention section 5649·1 G. C. and it 
might be argued that on that account sinking fund levies were not subject to the 
fifteen mill limitation. I think it is clear, however, that any levy subject to section 
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5649-2 G. C. was likewise subject to section 5649-Sb G. C., and without further dis
cussion of this point I repeat the conclmion above expressed, that interest and 
sinking fund levies on account of bonds issued after the Smith 1 per cent law 
went into effect were under the law in its original form subject to the five n:ill and 
ten mill limitations thereof. In so holding I am in accord with numerous previous 
opinions of this office which I shall not take time to mention. 

The effect of this holding of course is to read into sections like section 3953 
G. C. the implied provision resulting from the subsequent adoption of the Smith 
law, that the sinking fund levies shall be subject to the limitations of the last named 
act. It follows that no holder of bonds issued while the law was in this state 
could complain if by the operation of the limitations applicable to tax levies the 
levies necessary to meet the sinking fund and interest requirements of his issue 
could not be made in any given year. It might even follow, on reasoning similar 
to that which I shall have occasion hereafter to employ, and particularly on the 
authority of Rabe vs. Board of Education, supra, though not that portion of the 
opinion which has been quoted, that bonds issued during the period now under 
discussion, as to which it could be foreseen with certainty that the necessary inter
est and sinking fund levies could not be made within the applicable limitations of 
the Smith Jaw, the calculations being based upon the duplicate for the year of the 
issue, would be wholly illegal and void. 

This question, however, is of no present moment, for the reason above men
tioned, in dealing with the possible invalidity of the bonds, because of the direct 
limitations of the Longworth act. That is to say, by force of section 5649-la G. C., 
which I have quoted, all bonds issued for a lawful purpose and sold for not less 
than par and accrued interest were validated. I can not, therefore, go so far as 
to say that any bonds of the village of Maumee issued prior to February 14, 1914, 
are illegal, in the absence of information to the effect that they were not issued for 
a lawful purpose, or that if issued for a lawful purpose they were, in addition to 
having been issued without regard to the ability of the municipality to levy taxes, 
also sold for less than par and accrued interest. 

Let it be then, that bonds of this class are valid obligations of the village. It 
would follow that by force of section 5649-1 in its present form, interest and sink
ing fund levies referable to those bonds must be made unless they of themselves 
would cause the five and ten mill limitations to be exceeded. But it may be that 
enough of the total of such $23,700.00 which is asked for on account of the interest 
and sinking fund requirements of bonds issued after June 2, 1911, represents the 
requirements of bonds issued prior to February 14, 1914, to make it necessary for 
me to consider whether and to what extent levies on account of such require
ments are now subject to the limitations of the Smith 1 per cent law. 

As we have seen, the last amendment of this Jaw consisted in the changes 
made in 1914 in the phraseology of section 5649-1 thereof and the enactment of the 
curative section 5649-1a. The latter has been sufficiently dealt with and I shall now 
consider whether or not the amendments made in section 5649-1 were such as to 
affect the application to sinking fund levies of sections 5649-2 and 5649-3a G. C. 

The particular language of the amendment made in 1914 of section 5649-1, 
which requires examination in this question is the phrase "and for the whole 
amount thereof." Bearing in mind that this language was inserted in this section 
by the legislature subsequently to the last amendment of section 5649-2 and to the 
enactment of section 5649-3a (which has not been changed), does such subsequent 
amendment of section 5649-1 have the effect of requiring interest and sinking fund 
levies to be placed on the duplicate "for the full amount thereof," regardless of the 
limitations imposed by these other sections? If the amendment does have this 
effect, it must be on the principle that as between two inconsistent legislative enact-
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ments the later in point of time must prevail. This process is sometimes spoken 
of somewhat inaccurately as "implied amendment" or "implied repeal." Before 
the principle can operate, it must appear that the later and the earlier statutes are 
irreconcilably inconsistent with each other, so that both can not stand and one 
must necessarily yield. 

It becomes necessary, therefore, to inquire whether, having regard to the 
whole framework of the Smith 1 per cent law and the fact that section 5649-1 G. C. 
is a part of that law, i. e., is a section in pari materia with the remaining sections 
of the law, there is such irreconcilable inconsistency between it in its present 
form and sections 5649-2 and 5649-3a G. C. Of course such inconsistency as might 
possibly exist could only relate to sinking fund and interest levies and whatever 
effect the subsequent amendment of section 5649-1, which deals with such levies 
exclusively, might have upon the other two sections named, would be limited to 
the application of the latter to such sinking fund and interest levies. 

The answer to this question is furnished by the qualifying phrase found in 
section 5649-1, as amended, viz., "within the limitations now prescribed by law." 
In other words, the levy sufficient to provide for interest and sinking fund purposes 
which is to be "placed before and in preference to all other items and for the full 
amount thereof" is such levy only as can be made "within the limitations now pre
scribed by law:" The legislatme could scarcely, without rr.cntioning the other sec
tions of the Smith 1 per cent law by number, have indicated more clearly its in
tention to keep interest and sinking fund levies subject to the limitations applicable 
to them at the time section 5649-1 was amended, than by the use of this phrase. I 
have no hesitancy, therefore, in answering the question which l have just raised, 
by the statement that sections 5649-2 and 5649-3a G. C. impose limitations which 
continue to apply to the interest and sinking fund levies, to which they applied when 
section 5649-1 was amended, to the same extent as they applied to such levies be
fore that section was amended. So that, as I have stated, it is only such interest 
and sinking fund levies as can be made without violating any of the applicable limi
tations of the Smith law that are entitled to be placed on the duplicate "for the 
full amount thereof," under favor of section 5649-1 G. C. 

It follows, therefore, that despite the validating clause found in section 5649-1a 
G. C., the interest and sinking fund levies on account of bonds issued without a 
vote of the people since June 2, 1911, continue to be and now are subject to the 
five mill limitation of section 5649-3a and the ten mill limitation of section 
5649-2 G. C. 

To hold such levies subject to the limitation of section 5649-3a, is to say that 
no village can levy for the interest and sinking fund purposes of such bonds in any 
year more than five mills which, as applied to the village of Maumee, means 
$17,142.05. But it does not therefore follow that this rate in mills and this amount 
in dollars can be levied for such purposes by the village of Maumee, for these fig
ures represent the result of the application of but one of two applicable limitations 
of the law. \\' e have still to account for the result of the application of section 
5649-2 G .C ., which is to the effect that the aggregate levies made upon any taxable 
property anywhere, for this and other purposes, subject to the limitations of that 
section, shall not exceed ten mills. 

This section of itself is of course unenforceable. It requires the machinery of 
the budget commission to put it into complete effect. The sections above quoted 
show that it is the duty of the budget commission to scale down levies made in a 
given taxing district, so that the aggregate shall not exceed the ten mill limitation. 
In so doing the budget commission is bound to respect not only the needs of the 
political subdivisions levying within any taxing district, but also the proportions in 
which they are authorized to levy taxes as indicated by section 5649-3a. 
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State ex rei. Sanzenbacher, 84 0. S. 506. Rabe vs. Board of Educa
tion, supra. State ex rei. vs. Patterson, 93 0. S. 25. 

It is obvious that if the property in a gh·en territory is subject to the levies of 
the state and all four of the taxing districts mentioned in section 5649-3a G. C., the 
enforcement of the limitation now under discussion, through the medium of the 
budget commission, requires something to give way; for the aggregate rate of the 
levies as limited by section 5649-3a is fifteen mills, to which must of course be 
added the state levies (other than that for the state highway improvement fund) 
which are subject to the limitation of section 5649-2 G. C. If all the four taxing 
districts mentioned in section 5649-3a G. C. ask for levies up to the limits therein 
mentioned, it is obvious that in order to enforce the limitation of section 5649-2 an 
aggregate rate of fifteen and a fraction mills must be reduced to ten mills. 
Despite the fact that discretion is indubitably lodged in the budget commission 
when acting in this way, it would be a gross abuse of that discretion to make the 
reduction at the expense of one taxing district or in favor of another. So that 
while no strict mathematical formula need be worked out by the budget commis
sion, all distri<;ts, however great their needs, must share in the necessary reductions. 

In the case at hand it is stated that the rate of the state and the county levies 
can be estimated at this time at 2.044 mills. As this rate involves a county levy of 
considerably less in n:ills than the county might ask for under section 5649-3a G. C., 
and it is impossible in practice to reduce the county levy which must be uniform 
throughout the county, to meet the various situations arising in the numerous taxing 
districts of the county; and as finally the state levy is not subject to reduction by 
the budget commission at all, it is clear that, as the auditor intimates, it is useless 
to think about reducing this levy. The deputy auditor, who furnishes the figures 
which I have before me, does not make any statement respecting township levies 
applicable in the territory of the village of ::\Iaumee. I assume, however, that such 
township levies as would be subject to the two and ten mill limitations are neglible 
in amount and that such reductions as might be made in them by the budget 
commission would not materially affect the problem. Therefore, while pointing out 
that these levies, together with those hereinafter to be considered, must share in the 
necessary reductions, substantially in the proper proportions, I pass to the consid· 
eration of the respective claims of the village and the school district, which levy 
over common territory and come most sharply into competition with each other 
under the circumstances of this case. 

Xow, such levies as the school district must make within the limitations now 
under consideration are all for current expenses, such as tuition fund and .contin
gent fund purposes; while it is obvious that the great bulk at least of the levies 
which the village may make, subject to these limitations, are, by reason of the re
quirements of section 5649-1 G. C., interest and sinking fund levies. 

The question now is as to whether the current expense levies of the school 
district must yield preference to the sinking fund levies of the village or vice 
versa. Indeed, I shall consider the further question as to whether the budget com
mission may lawfully, in the proper discharge of its duties, afford preference to 
the levies of either district over those of the other. 

I insert here again the statement that I am considering thus far only so much 
of the sinking fund levies asked for by the village of ~[aumee as represent the 
requirements of bonds issued between June 2, 1911, and February 14, 1914;.all of 
which bonds must be considered as valid and legal obligations of the village of 
).Jaumee, because of the curative provisions of section 5649-1a G. C., enacted on the 
last named date. The commission will remember likewise that in the absence of 
specific facts on the point, I am assuming that of the total of $23,678.63 asked by 
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the village for interest and sinking fund levies on account of bonds issued since 
June 2, 1911, without a vote of the people, a large enough proportion represf.>nts 
bonds issued prior to February 14, 1914, to raise the question now under consid
eration. 

The first problem encountered in considering this question is again one respect
ing the meaning and application of section 5649-1 G. C. in its present form. It 
will be remembered that that section declares that interest and sinking fund levies 
made within the limitations applicable to them shall be placed upon the duplicate 
"before and in preference to all other items." Does this language have the effect 
of making the sinking fund levies of one district, made within the limitations of 
section 5649-3a G. C., applicable to such district, preferred over the current expense 
levies of another district levying in the same territory for the purpose of the en
forcement by the budget commission of the limitation of section 5649·2 G. C.? 
The answer to this question is in the negative. As I have pointed out, section 
5649-1 G. C. does not give preference to any sinking fund levies until "the limita
tions now prescribed by law" have been satisfied. 

The ten mill limitation of section 5649-2 G. C. is just as much one of the "limi
tations now prescribed by law" as is, for example, the five mill limitation of section 
5649-3a. One can not say that a sinking fund levy has been made "within the 
limitations now prescribed by law," when the single limitation of section 5649-3a G. 
C. has alone been satisfied; that prescribed by section 5649-2 must be enforced be
fore this condition is satisfied. 

If the General Assembly had intended the result now under consideration, it . 
would have used the phrase "within the limitations now prescribed by section 
5649-3a G. C.," instead of the phrase which it did use, viz., "within the limitations 
now prescribed by law." This reasoning will of itself yield the result that as be
tween two taxing districts competing for the right to levy upon the property within 
a common territory, no levies of one district, whether sinking fund levies or other 
levies, are as a matter of law preferred to particular kinds of levies of another 
district. However, the consequences of the contrary interpretation would be so 
dire that, even if the sections which I have considered were on their face susceptible 
of the other interpretation, such a meaning would have to be rejected. 

The case now under consideration illustrates what these consequences would 
be. If the village of Maumee is entitled to exhaust the five mill limitation of section 
5649·3a G. C., on account of its sinking fund levies, regardless of the limitation of 
section 5649-2 G. C., then in the case at hand the practical result would be to throw 
upon the school district the negative burden of practically the entire reduction 
which would have to be made in order to enforce the ten mill limitation of the latter 
section. In other words, the result would he that the school district would be de
prived of money needed to run its schools because the village had an abnormal 
bonded indebtedness. The legislature never intended any such result, partial 
though it was to sinking fund levies, when it amended section 5649-1 G. C. 

\Vhile Rabe vs. Board of Education, supra, does not decide the question, the 
following language from the opinion of Donahue, J.. in that case may well be ap
plied to this question (pp. 417-419). 

"The taxing authorities are authorized to certify to the budget com
missioners levies aggregating fifteen mills on the dollar of the tax valua
tion, and in case that is done it is the positive duty of the budget commis
sioners to reduce that amount to ten mills on the dollar. The only reason
able basis on which to estimate the amount of income that may be antici
pated by an issue of bonds is the proportion of the maximum levy the 
taxing authority proposing to issue the bonds may certify to the budget 
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commissioners to the total maximum levies that may be certified by all the 
taxing authorities in that district. The total maxirr.um rate that can be 
certified by a board of education * * * is five mills, which is just one· 
third of the total maximum that can be certified * * * by all the tax
ing authorities in any taxing district. This court has held in the case of 
The State, ex ret. City of Toledo, vs. San:::enbacher, 84 Ohio St., 506-507, 
that the budget commissioners are not required to reduce the levies cer
tified to them in proportion to the amount that each taxing authority is 
authorized to levy, but that in making such reduction they should give due 
regard to this proportion. * * *. 

If all the taxing authorities within any one taxing district were to 
issue bonds in anticipation of taxes to be levied at the maximum rate that 
they are authorized to certify to the budget commissioners, without refer
ence to the fact that it is the duty of the budget commissioners to reduce 
the total amount of the tax levy certified to them to ten mills on the 
dollar of the tax valuation, it would follow that bonds would be issued 
largely in excess of the income to be anticipated from taxes levied or to 
be levied, for it is not possible that all of these taxing authorities may 
levy the maximum rate they are authorized to certify to the budget com
missioners." 

Judge Donahue was talking about levies to pay the interest and retire the 
principal of bonds when he made these remarks, though he did not have before 
him, of course, section 5649-1 G. C. in its present form. 

For all the foregoing reasons, then, I am of the opinion that not only must the 
levies of the village of Maumee, on account of bonds issued between June 2, 1911, 
and February 14, 1914, be limited in rate to five mills, but that it is the duty of the 
budget commissioners of Lucas county further to reduce such levies, if necessary, 
in order to enforce the ten n:ill limitation of section 5649-2 G. C. 

In this same connection I advise that while I have no doubt of the truth of 
the representation that the village school district is in need of the full levy of five 
mills, in order to run its schools properly during the fiscal year for which the levy 
is now being made, it is no more entitled to such full levy of five mills for these 
purposes than is the village entitled to such full levy for its sinking fund purposes. 
The two districts stand on a perfect legal equality before the budget commission, 
when that body is engaged in scaljng down levies in order to enforce the ten mill 
limitation. It is true, as I have said, that the budget commission possesses discre
tion in this matter and need not scale down the two districts with perfect arith
metical equality. It may afford some preference to the one or the other taxing 
district, and, provided it does not abuse this discretion, its administrative determin
ation is not open to judicial review. 

State ex rei. vs. Patterson, supra. 

However, the budget commissioners can not shut their eyes to the legal equality 
of the two districts as I have defined it, and son:e reduction, at least approximat· 
ing a pro rata scaling down, must be made in the levies of both districts, in so far 
as such reduction is necessary, in order to bring the combined levies of the munici
pality, on account of the particular bonds now under discussion, together with the 
levies of the school district which are subject to the limitations under discussion, 
within the limitation of section 5649-2 G. C. 

l should say here, fiowever, that so far as section 5649-1 G. C. is concerne-1, 
the levies to which it gives preference and requires that they be made in full if 
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within the limitations, are interest and sinking fuud /e·vies for bonds. It is not 
every levy that may be called a "sinking fund levy," that comes within the words 
of the statute. If-as the figures incline me strongly to suspect-the village of 
~Iaumee has in the past neglected to make proper sinking fund levies and has now 
accumulated a deficiency in the sinking fund, which it is seeking to make up in a 
single year, I am not at all certain that a levy for this purpose would be as a 
whole subject to the preference given by the section which I have quoted. 

Properly understood, a sinking fund levy is an annual apportionment of such 
part of an entire bonded indebtedness as represents an aliquot part of the entire 
indebtedness, divided by the number of years which it has to run. Levies measured 
in amount by this rule of amortization are indeed entitled to preference as against 
the other levies of the district; but I doubt whether a levy of more than this 
amount in any one year, though made necessary, perhaps, in a sense, by the omis
sion of the proper authorities to make such levies in previous years, is to the ex
tent of the excess a preferred levy within the intendment of the section. This 
question is not very important in considering the relative claims of the school 
district and the village in the enforcement of the ten mill limitation, though it may 
properly influence the budget commissioners in exercising their discretion. I mention 
it here, however, as a ~tarting point for further discussion in which I shall indulge 
when I come to deal with the distribution of the total levies which may be allowed 
the village as such. 

It will be observed that although I divided the bonds of the class the interest 
and sinking fund requirements of which are the alleged foundation of the village's 
request for a levy of $23,678.63, into three classes, viz., those issued between June 
2, 1911, and January 1, 1913, those issued between January 1, 1913, and February 14, 
1914, and those issued between February 14, 1914, and the present time, I have dis
cussed the first two classes together. Indeed, the conclusions at which I have 
arrived thus far in this opinion apply to both of the first two classes of bonds, for 
the reason that the difference, if any, between the first two classes would have to be 
predicated upon considerations going to their validity, arising out of the fact that 
from January 1, 1913, section 11 of Article XII of the Constitution, as I have quoted 
it, was in effect. However, the principal force of this section is exerted upon 
conditions present at the time of the issuanl'e of the bonds and reflects itself in 
their validity, whereas, as we have seen, section 5649-1a G. C., enacted in 1914, has 
the effect of removing all such questions from present consideration. 

There is just one point that ought to he considered and disposed of, however, 
before dismissing the thought of any possible distinction between the first two 
classes of bonds above described; that is, as to whether or not the constitutional 
requirement, that in the legislation under which any bonded indebtedness is incurred 
provision shall be made for levying and collecting annually by taxation an 
amount sufficient to meet the interest on the bonds and to provide a sinking fund 
for their redemption at maturity, is of such force as to authorize and require the 
making of sinking fund levies for and on account of bonds issued by public bodies 
having general authority to issue them, regardless of any statutory limitation upon 
tax levies; that is to say, suppose it he concl·cled that council of the village of l\Iau
mee, for example, in January, 1913, had general power, so far as the Longworth act 
or other statutes limiting the incurring of indebtedness as such is concerned, to 
issue honds for a specific purpose; and suppose that the council did issue such 
bonds, including in the ordinance under whil'h they were issued a formal provision 
to the effect that there should he levied and collected annually by taxation an 
amount ~ufficicnt to pay the interest on the honds and to provide a sinking fund to 
retire them at maturity; would the result of such action be that the sinking fund 
levies thus provided for would have to be made in each year of the life of the 
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bonds, though at the time of issuing them it may have been capable of demonstra
tion that the available revenues from general property levies, which could reasonably 
be anticipated during the life of the bonds, would be insufficient for the interest 
and sinking fund purposes thereof in connection with those of bonds previously 
issued, the interest and sinking fund requirements of which would constitute bur
dens upon some or all of the years involved? 

This question, in so far as authority is concerned, is an open one in Ohio. The 
nearest approach to a determination of this question is afforded by cases from states 
which have provisions like Article XII, section 11 in their constitutions, along with 
constitutional provisions limiting tax levies. Thus in the Texas constitution of 1876 
was a provision to the effect that no debt should ever be created unless at the same 
time provision be made for levying and collecting a sufficient tax to pay the interest 
thereon and provide at least two per cent as a sinking fund. By amendments to this 
constitution it was provided that cities of certain classes might levy an annual tax 
to defray all their expenses at not to exceed a certain rate. 

Under this state of the constitution it has been held, in the language of D111on 
on :\funicipal Corporations, section 212, that: 

" * * * The direct requirement is that the tax shall be 'sufficient' 
to pay the debt, and this requirement carries with it a correlative prohibi
tion against incurring any debt greater than such amount as may be satis
fied and paid by the levy of a tax within the limit of the Constitution. In 
other words, the Constitution requires not only that no debt shall ever 
be created above such a surr. as the levy directed will pay, but also that 
when and before the debt is created it shall be ascertained whether the 
maximum amount of the tax permitted by the Constitution will annually 
pay the interest and provide for the principal' or for the sinking fund 
required by the constitution. The debt is not to go beyond what a tax 
can be levied to pay. If at the time when the debt is incurred a tax is lev
ied which is not sufficient in amount to pay the interest and to create the 
prescribed sinking fund, the debt will be sustained up to the amount which 
is justified by the tax directed to be levied and will be held to be invalid 
as to the excess. The law contemplates that the provision should appear 
to be sufficient, .based on existing valuations when made, and unless it is 
so the issue of bonds or the debt incurred would not be authorized. * *" 

Of course this statement is applicable to the joint effect of two constitutional 
provisions and is not authority for what would be the result under the Ohio law, 
where we have to determine what the effect would be as between a constitutional 
provision and a statutory one. If the statute were in any wise in conflict with the 
constitution, it would of course yield and therefore it might be argued that in so 
far as the Smith law attempts to limit any sinking fund levies, it would be uncon
stitutional as a violation of Article XII, section 11. 

However, this view in my judgment would he superficial and erroneous. \Vhile 
the Smith law is not a constitutional provision, it was enacted not only in the exer
cise of the general legislative power, but also in direct obedience to a constitutional 
command. I refer to Article XIII, section 6 of the Constitution which was in 
force when the Smith law was originally enacted. It provides that: 

"The general assembly shall prm·ide for the organization of c1t1es, 
and incorporated villages, by general laws, and restrict their f'o'Wer of 
taxation, * * *, borrowing money, contracting debts and loaning their 
credit, so as to prevent the abuse of such power." 
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To he sure, this section of the constitution is no longer in full force, became 
of the subsequent adoption of the so-called home rule amendment, which is .\rticle 
XVIII of the present con>titution. However, in ~ection 13 of this article, then· 
is expressly reserved the power in the General Assembly to pas~ laws "to limit the 
power of municipalities to levy taxes and incur debts for local purposes." 

So that although the Smith law no lun~er ~tands upon the foundation of a 
constitutional command, it still rests upon the basis of special constitutional author
ity. Article X\'III, section 13 was adopted by the people at the same time that 
Article XII, section 11 was approved by them. The two must be read together. 
The one commands that provision shall he made for levyin~ taxes to pay the inter· 
est and retire the principal of all uonds subsequently issued by any subdivision, in
cluding municipal corporations. The other expressly authorizes the General As
sembly to pass laws limiting the power of municipal corporations to incur indebt
edness and to levy taxes. The former does not purport to confer by its own force 
power to levy taxes, but merely prohibits the issuance of bonds unless provision 
is made for levying taxes. The other expressly authorizes limitations to be im
posed upon the levying power of municipalities. 

It follows that so far as municipal corporations are concerned, there can be 
no question as to the authority of the General Assembly to place limitations upon 
the power of municipalities to levy taxes for any purpose and that the Smith law, 
being a law of this character, can not he held to be unconstitutionar. Putting it in 
another way, Article XII, section 11, grants no authority to incur any bonded in
debtedness. It prohibits the incurring of such indebtedness except upon compliance 
with certain conditions. It does not of its own force authorize the officers of a 
taxing district to comply with those conditions; but another provision of the consti
tution specifically authorized the legislature to limit the capacity of municipal offi
cers, at least, to comply with those conditions. 

On the whole, then, I reach the conclusion that there is no inconsistency be
tween Article XII, section 11 of the Constitution and the Smith law, nor between 
the joint effect of these and statutes like the Longworth law, which on their face 
purport to authorize the issuance of bonds for specific purposes within certain 
limits which have but an indirect relation to the levying power. 

I am further of the opinion that the decisions in Texas, the effect of which is 
described in the above quoted paragraph from Dillon on :\funicipal Corporations, 
furnish authorities which may safely be applied to the situation in Ohio under the 
Smith law, the Longworth law and Article XII, section 11 of the Constitution. 

I call attention to the remarkable similarity of the reasoning abstracted in the 
above quotation to that of Judge Donahue as quoted from his opinion in Rabe vs. 
Board of Education, supra. True, Jud~e Donahue had before him a statute which 
limited the issuance of bonds of the particular character there involved, to such as 
could be provided for and paid within a given period of time by means of the 
levies authorized by law; but this is exactly the effect which the courts of Texas 
give to the constitutional provisions of that state. 

In other words, when there is a constitutional requirement that no bonded in
debtedness of a municipality shall he incurred unless in the legislation under which 
it is incurred provision is made for le,·ying and collecting annually, by taxation, 
an amount sufficient to pay the interest on the bonds and to provide a sinking 
fund for their retirement at maturity and at the same time a law passed in pur
suance of constitutional authority, limiting the amount of taxes that may he levied 
in any year by a municipality, the result is that an attempt on the part of a munici
pality to issue bonds at a time when calculations based upon the then existing tax 
duplicate show that the interest and sinking fund levies required by the constitution 
can not be made within the limits of taxation, is void. 
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When bonds are actually issued, they do not constitute legal obligations of the 
municipality, at least to the extent that the implied limitation thus arising-which 
is a limitation in addition to a direct debt limitation like that imposed by our Long
worth act-is exceeded. 

So it appears that instead of the issuance of bonds by the village of :\Iaumee 
after January 1, 1913, in an amount so large that the necessary sinking fund levies 
added to those required by bonds previously issued would violate the limitations of 
the Smith law, being a present ground for violating those limitations under color 
of authority of Article XII, section 11 of the Constitution, such issuance in the 
first instance was illegal and invalidated the bonds. But, as already pointed out, 
bonds so issued prior to February 14, 1914, were expressly cured and validated by 
section 5649-1a G. C. 

As to bonds of the third class issued after February 14, 1914, and up to the 
present time, however, the principles which I have just discussed apply in their 
entirety. No legislative act has been passed under the reserved power of the 
legislature to pass curative laws, for the purpose of making them valid, if for the 
reasons hereinbefore stated, it should. turn out that any of them were invalid. I 
can not of course say that any of such bonds of the third class were invalid ab 
initio, for the reasons which I have just discussed. 

In order to determine the question of their validity, it will be necessary to ex
amine the circumstances as they existed at the time each issue was made. Suppose 
that in the year 1917, for example, the village of :Maumee issued general tax bonds 
by action of its council, without a vote of the people. The validity of these bonds, 
so far as dependent upon the limitations of the Longworth act, would depend upon 
whether or not in amount they exceeded, with other bonds issued during the year 
1917, an amount equal to one per cent of the tax duplicate of the village; and 
whether or not, together with the net amount of other bonds then outstanding and 
issued without authority of a vote of the people, they would in amount exceed two 
and one-half per centum of the then existing duplicate. 

As regards the implied limitation resulting from the joint effect of Article 
XII, section 11 of the Constitution and section 5649-2 and the other applicable sec
tions of the Smith 1 per cent law in question, its operation would depend upon 
whether or not a levy of approximately 5-15ths of nine and a fraction mills upon 
the grand duplicate of the village of :\Iaumee, as then in force, would afford 
enough revenue to provide for the interest and sinking fund requirements of the 
issue, in addition to providing for the interest and sinking fund requirements of 
all bonds then outstanding during all of the years affected by the issue. 

If, by examination of the records in the office of the county auditor of Lucas 
county and the clerk of the village of :\faumee, it should appear that the bonds 
were issued by the village of 1faumee after January 1, 1913, to the present time, 
under such circumstances as that a negative answer would have to be given to 
either or both of these questions, then such bonds arc invalid, at least as the predi
cate of the levy of taxes at the present time, except that such bonds so issued 
prior to February 14, 1914 have been validated as against either of these objections, 
by section 5649-1a G. C. 

It follows from what I have said that there is at least a very strong possibility 
that some, if not all, of the bonds of the class now under discussion, viz., those issued 
without a vote of the people since February 14, 1914, are invalid. If they are, then 
of course there need be no concern over the inability of the village to levy taxes 
to rr_eet principal and interest thereon. If they are not invalid for the second of the 
above suggested reasons, viz., because of the joint operation and effect of Article 
XII, section 11 of the Constitution and the Smith law, then the amount of 
$23,678.63 must be excessive or else there must have been a considerable shrinkage 
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of the tax duplicate of the village since the bonds were issued; if the former, then 
of course the budget commission would have an additional reason for reducing this 
item; if the latter, then because of the effect of compliance with "\rticle XII, sec
tion 11 of the Constitution it might he argued that the levies for such bonds would 
take precedence over those bonds pre\'iously issued, i. e., issued before January I, 
1913; for as to the latter, the purchasers of them had no assurance that provision 
had been made for levying and collecting annually, hy taxation, a sufficient amount 
to meet the principal and interest thereof; but on the contrary, they knew that 
they had bought bonds, behind which was not the entire duplicate of the village of 
::\Iaumee, but merely a levy on that duplicate under all the applicable limitations 
of the Smith law, with the possibility that insufficient revenues might at any time he 
produced because of the shrinkage of the duplicate. 

It would seem, however, that such an argument could not be sustainet!, be
cause to do so would impair the obligation of the contracts of the prior bonds, the 
holders of which might indeed anticipate a shrinkage of the duplicate but would 
not be required to anticipate the issuance of later bonds under a constitutional pro
vision subsequently adopted, which would take precedence over them in the distri
bution of the limited levies. This interesting question need not be determined at 
this stage of the proceeding. 

,From what I have said it follows, I think, that the interest and sinking fund 
levies asked for the purpose of meeting the interest and sinking fund requirements 
of bonds of the third class ahove described, issued by the village of ::\Iaumee, stand 
in no better situation, as regards the powers and duties of the budget commission, 
in enforcing the five and ten mill limitations of the Smith law, than the levies on 
account of bonds of the other two classes. Indeed, they may stand, for reasons 
which I have pointed out, in even a worse situation, in that the effect of Article 
XII, section 11 of the Constitution may have been to make the bonds invalid from 
the beginning. 

I am of the opinion, therefore, that the budget item of $23,678.63, asked by the 
village of Maumee for interest and sinking fund, for bonded debt incurred after 
June 2, 1911 without a vote of the people, must be reduced by the budget commis
sion to such an amount as will he produced on the estimated duplicate for this 
year by a rate which together with the rates levied by the state, the county, the 
township and the school district, ant! subject to section 5649-2 G. C., will not ex
ceed ten mills in the aggregate. 

In making this reduction, the budget commission should first reduce the amount 
to such a figure as would require a levy of five mills before making any reduction 
in the budget of the board of education. 

State ex rei. vs. Sanzenbacher, supra. 

Thereupon they shoult! reduce the budgets of the board uf ed,lcation and the 
village (and the township, if need be,) until the aggregate of all the levies, inclu
ding the county and state levy within the village of ~laumee, is within the teh 
mill limitation of section 5649-2 G. C. 

As above suggested, this process need not be worked out with mathematical 
prectston. i'\ either the village nor the board of education can complain if the 
scaling down to the amounts which will produce a five mill levy is not made ex
actly pro rata. 

State ex rei. vs. Patterson, supra. 

The figure which will remain, which will be something less than the $17,142.05 
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which represents a tax on the duplicate of the village at the rate of five mills, will 
be the amount that the budget commission can allow the village under the law for 
all purposes, subject to the five and ten mill limitations. 

It is obvious that if this amount is necessary to meet a si11gle :year's interest 
and sinking fund requirements on account of '1-"alid bonds of the village of :\Iaumee, 
now outstanding, no allowance at all can be made to the village for current ex
penses; but if a lesser amount than this figure will suffice for this purpose, the re
mainder asked for sinking fund purposes, being either on account of bonds which 
are invalid for one reason or another, or on account of the accumulated deficiency 
in the sinking fund arising from failure to make proper levies in past years for 
these purposes or for the purpose of meeting final judgments, would invoke a 
qr.estion which has been referred to but not passed upon previously in this opinion. 

So far as levies on account of the invalid bonds are concerned, I am clearly of 
the opinion that if there are any such and if the amount thereof is so great as to 
bring the total sinking fund levy within the limits which must be allotted to the 
levies of the village, subject to the five and ten mill limitations, the difference, if 
any, between those limits and the amount of the sinking fund levies may be levied 
for current expenses. 

This statement leaves open for further'· consideration the question as to the 
status, as preferred levies, of levies for accumulated deficiencies in the sinking fund 
and so-called "sinking fund" levies made for the purpose of meeting final judg
ments. As I have intimated, such levies are not within the exact words of section 
5649-1 G. C. 

However, in view of the decision of the Supreme Court in State ex rei. vs. 
Zangerle, 94 0. S. 447, I feel unable to advise that any of these levies are not pre
ferred levies. In that case the relator sought mandamus to compel the budget com
missioners to place on the duplicate, as preferred levies, the amount computed to be 
necessary for sinking fund and interest purposes, includi11g the payment of final 
judgmeizts and the expenses incident to the management of the si11king fund (See 
statements of facts, page 449). Though the question may not have been discussed, 
the court did in fact award the mandamus as prayed for by the relator. 

If that part of the so-called "sinking fund" levy of a municipal corporation, 
which is accumulated for the payment of final judgments, is preferred under section 
5649-1 G. C., I can think of no reason on which to predicate a holding that levies 
for accumulated deficiencies in the bond accounts are not to be likewise treated. 

It is therefore my opinion that the entire sinking fund levy asked for by the 
village of Maumee, and allowable under the five and ten mill limitations applicable 
to said village, must be made, except that deductions may be made therefrom by 
the budget commission on account of any levies asked for to supply the interest and 
sinking fund requirements of invalid bonds; so that unless the deduction of such 
levies for invalid bonds will entitle the village to levy for current expenses, no such 
current expense levies may be allowed. 

So much for the powers and duties of the budget commission under the facts 
as they may now be imagined to exist. I shall now undertake to mention such steps 
as may be taken by the village of :\Iaumee or the board of education of the school 
district, to obtain relief. 

In the first place any ·ualid bonds at present outstanding and necessitating the 
abnormal sinking fund levies mentioned, may be refunded by the council of the 
village of :\Iaumee under authority of section 3916 G. C., which provides that: 

"Section 3916.--'For the purpose of extending the time of payment of 
any indebtedness, which from its limits of taxation the corporation is un
able to pay at maturity, or when it appears to the council for the best in-
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teres! of the corporation, the council thereof may i«ue bonds of the cor
poration or horrow money so as to change hut not to increase the indebt
edness, in such amounts, for such length of time and at such rate of interest 
as the council deems proper, not to exceed six per cent per annum, payable 
annually or semi-annually." 

In the second place there rr.ay he recourse to the procedure outlined in sections 
5649-5 et seq. G. C., which I have not quoted. I question very much whether 
these sections, which authorize any taxing district to submit to the electors the 
proposition of increasing the tax levy for purposes otherwise subject to the limita
tions of sections 5649-2 and 5649-3a G. C. during a period of five years, will be of 
much practical value, for such vote of the electors does not authorize the fifteen 
mill limitation prescribed by section 5649-5b G. C. to be exceeded. 

It appears that about $14,500.00 is asked for by the village of :\Iaumee for pur
poses outside of the five and ten mill limitations, but within the fifteen mill limi
tation. I assume that the school district. the county and the township may ha\·e 
requested levies for similar purposes. 

Inasmuch as the municipal levies asked for will require about four mills, it 
would appear that they would have to be reduced in order to enforce the fifteen 
mill limitation, and of course for reasons already pointed out they are subject to 
reduction for that purpose. I do not need to repeat these reasons. They are ap
plicable to the levies outside of the ten and five mill limitations, but subject to the 
fifteen mill limitation of the Smith law, though in making them so an interpretation 
of section 5649-5b G. C. would be required. That section, however, is so unmis
takably clear in its terms that I do not feel it necessary to repeat, as to its relation 
to section 5649-1 G. C., what I have previously said with regard to the relation of 
the latter section to sections 5649-2 and 5649-3a G. C. 

Of course I have no facts upon which to base any conclusion whatsoever as to 
the necessity for reducing the levies for debt incurred prior to June 2. 1911, and for 
debt incurred after June 2. 1911. by a vote of the people. As I have said however, 
it seems very likely that these levies will have to be reduced because of the prac· 
tical certainty that like levies will be required by the county, the school district and 
the township. If, however, it is true that no such other levies will he required, then 
there is a small margin within which the village or the hoard of education, or 
both, may acquire authority to make additional levies by submitting the question 
of such levies to a vote of the electors of the municipality or the district, under 
section 5049-5 G. C. X o matter what the result of the vote may be as an e.xpres
sion respecting the number of mills of additional taxes which may be levied, the 
actual levy for any year may not be such as to go beyond the fifteen mill limita
tion ; and if two districts, such as the school district and the village, should both 
secure the apprO\·al of the electors to additional levies which in the aggregate 
would cause the fifteen mill limitation to be exceeded, they must share pro rata in 
the margin which actually exists between the aggregate arrount of other levies in 
the territory affected and fifteen mills. rSuch question may be submitted this year 
and the budget commission, if necessary, may reconvene after the Xovember elec
tion for the purpose of seeing that the fifteen mill limitation is enforced. The addi
tional levies may then go on the duplicate for this year. 

As to the school district, it may, if the enforcement of the tax limitations prc
clud~s it from operating its schools according to th~ minimum rer1uirements of the 
law, receive aid as a weak school district under favor of sections 7595 et seq. G. C., 
upon complying with the terrrs of those sections, and particularly section 7595-1 
G. C. 
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I can think of no other suggestions of means for relief which are available to 
the village of Maumee and the village school district of the village of 1\Iaumee, 
within the scope of the law. 

1414. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISTRICT SUPERINTENDENT-HOW ELECTED-RIGHT OF COUNTY 
SUPERL\'TENDENT TO NO:r\IINATE. 

1. The county superintendent has a right to nomi110te a person who shall be 
considered by the electing body as district superintendent, when such electing bod~,. 
meets to elect a district superintendent of a. supervision district. 

2. If a majority of the board, that is, the electing body, concur, they may elect 
a person as district superintendent who was not so nominated by the county super
intendent. 

CoLUMBus, OHIO, August 21, 1918. 

HoN. FRANK CARPENTER, Prosecuting Attorney, Norwalk, Ohio. 

DEAR SIR:-Your request for my opinion reads: 

"0. C. 1Iinnich, county superintendent of Huron county, Ohio, sub
mitted to me a letter for an opinion as to whether or not the presidents of 
the boards of education constituting a supervision district in this county 
acted in accordance with law in the employment of a district superinten
dent. The following is a copy of said letter: 

'NoRWALK, Omo, July 17, 1918. 

HoN. FRANK CARPENTER, Prosecuting Attorney of Huron Count~,., Nor
walk, Ohio. 

DEAR SIR :-\Vould you please submit an early opinion upon the fol
lowing: 

A call is issued in accordance with section 4742 General Code of Ohio, 
for a meeting of the presidents of the boards of education of a legally 
constituted rural school supervision district, for the purpose of electing a 
district superintendent. The presidents meet. at the designated place, 
twenty minutes after the specified time. The county superintendent of 
schools, two candidates for the position to be filled, and some interested 
spectators, also asserr.ble with the presidents. The chairman takes his place 
at the desk in the front of the room and says: 'The election of a secre
tary is in order.' The president of one of the boards of education is nom
inated for this position, it is seconded, the motion is put and carried. The 
secretary-elect takes his place at the desk with the chairman in the front 
of the room. The chairman then says, addressing himself to the audience 
in general: 'Are there any nominations for superintendent?' A silence 
of from five to ten seconds follows. One of the presidents then moves 
that the meeting go into executive session, it is seconded and carried 
without the chairman asking for remarks before putting the motion. The 



A.TTOR~"'EY -GE~"'ER\L. 1121 

spectators and the candidates for theyiposition withdraw from the room. 
The county superintendent of schools remains with the pre:;idents of the 
boards of education. The maker of the motion 'to go into executive 
session' declares the intention of his motion to have been to exclude the 
county superintendent frnrr the meeting. also. the second of tht· motion 
declares this to have been his intention as well. The county superintendent 
of schools states he has come in person to make his nomination for a dis
trict superintendent in accordanc<: with section 4739 G. C. of Ohio, and 
as has hecn his custom for the past four y<:ars, am! that he is ready to 
make his nomination anrl desirous of conforming with the statute>. The 
maker of the motion 'to go into executive session' declares the county 
superintendent now has no legal right nor privilege in the meeting and can
not therefore make any nomination whatsoever, nor are we willing to have 
him leave the room and later return to make his nomination; he should 
leave the room immediately as we have so voted. The chairman orders 
the clerk to call the roll as to the intention of the presidents of the board 
of education when voting upon the rr.otion 'to go into executive session,' 
instructing those whose intentions were to bar the county superintendent 
from the meeting to vote yes, those whose intentions were to have him 
remain in the room to vote 110. Five answer :yes, two answer no. The 
county superintendent leaws the room. The presidents of the boards of 
education proceed and elect a district superintendent. Is the election 
legal? 

Thanking you in advance for giving this matter your immediate atten
tion, as I feel these boards of education should be given a fair opportu· 
nity to know the law and to elect a superintendent 111 conformance 
therewith, I am, 

Very truly yours, 
0. C. :\hxxrcH, 
County Superintendent.' 

"\Vill you kindly advise me at once as to what your opinion is as to 
the legality of the action of the presidents of the boards of erlucation in 
electing a district superintendent as detailed in the letter submitted to me 
by :\Ir. :\Iinnich." 

Section 4738 of the General Code provides how the supervision districts of a 
county school district are forrr.ed and section 4739 provides: 

"Each supervision district shall be under the direction of a district 
superintendent. Such district superintendent shall he elected by the presi
dents of the village and rural hoards of education within such district. 
* * *· The district superintendent !-hall be employed upon the nomi
nation of the county superintendent hut the board electing such district 
superintendent may by a majority vote elect a district superintendent not 
so nominated." 

Pursuant to the above quoted section the presidents of the various hoarrls of 
education of a supervision district of your county rret, and I am taking it, as is 
provided hy section 4742 G. C., that the prcsirlent of the board in the village or 
rural district having the largest numher of teachers acted as the chairman of such 
meeting. \Vhile there is nothing in the statute which provides that a secretary of 
said body should be elected, it was perfectly proper, in order that the proceedings 

4-Yol. 11-A. o·. 
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might be recorded and the results of such meetings certified to the county board, 
that a secretary of the meeting be elected; the same was accordingly done in your 
case. 

After the organization of said electing body was perfected as above mentioned, 
the chairman of the meeting called for nominations for a district superintendent. 
That act on his part was proper and it was then the right and the duty of the 
county superintendent to nominate a person, so that the electing body would have 
such nominee for consideration. 

If the county superintendent does nominate a person for such district super
intendent, the person so nominated must be considered by the electing body, but such 
electing body may also consider others than the nominee of the county superin
tendent; and if, when a vote is taken, a majority of the "board," which board means 
the electing body, vote to elect a person as such district superintendent, other than 
the person nominated by the county superintendent, then such person, who so re
ceives said majority vote, must be considered the duly elected superintendent for 
such district. 

In the case under consideration the county superintendent was present when 
nominations were called for district superintendent and if he had a nomination to 
make it was not only his right but his duty to make it at that time. True he was 
asked to leave the room when the board went into executive session, but his 

-nomination, if he had one, should have been left with the electing body before 
leaving. 

I can hardly conceive what could have been in the minds of the members of 
the electing body in your case, that would cause them to exclude a county super
intendent from their meeting. Their body is a public body and there should be no 
occasion when their actions will not bear public view. In fact it seems to me that 
the intention of the legislature in just such a matter is that their actions shall be 
public, for in section 4752 G. C., after a rrotion or resolution is made to employ a 
teacher or superintendent, it is provided that: 

"The clerk shall call the roll and record the names of those voting 
'aye' and those voting 'no'." 

The clerk's record is a public record, open to inspection at all reasonable times, 
and if the record be a public one and the board a public body, there can be little 
reason for secret or star chamber sessions. 

I am assuming, of course, that the election in your case was had by a majority 
of the members of the electing body. There is nothing before me to indicate other
wise, and applying the principle that all duties performed by a public board or 
body are presumed to be done in accordance with law, I must take it that a majority 
or more of the members of such electing body concurred in the selection of the 
district superintendent. 

Holding these views, then, I must advise you, in answer to your question, that 
the election of said district superintendent was perfectly legal and in accordance 
with law. 

Very truly yot.rs, 
}OSEPH ~icGHEE. 

Attomey-Gcncral. 
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1415. 

TOWNSHIP TREASURER OF TOWKSHIP IN WHICH, PART OF A CITY 
FOR:\IS PART OF SAID TOW:\TSHIP-SALARY. 

A township treasurer of a township i11 u:hiclz a part of a city is located and 
forms a part of the township, is not e11titled to receive a salary in excess of one 
hundred al!d fifty dollars in any ollc ;;car. 

CoLl:MBl:S, OHIO, August 21 ,1918. 

Bureau of l11Spection and S11pervision of Public Of/ices, Columbus, Ohio. 
GENTLEMEN :-I have your comrr.unication of Augu,t 5, 1918, in which you re

que~t my opinion on the following question: 

"In a township in which a portion of a city is located, is the town
ship treast:.rer entitled to receive not more than $300.00 in any one year?" 

It will be necessary for us to place an interpretation upon the provisions of 
section 3318 G. C. (107 0. L. 652), which section reads as follows: 

"Section 3318.-The treasurer shall be allowed and may retain as his 
fees for receiving, safe keeping and paying out moneys belonging to the 
township treasury, two per cent of all moneys paid out by him upon the 
order of the township trustees, but in no one year shall he be entitled to 
receive from the township treasury more than one hundred and fifty dol
lars, except that in a township wherein a city is located and such city is 
a part of such township, a township treasurer shall be entitled to receive 
from the township treasury not more than three hundred dollars in one 
year.'' 

It will be noted that the basic part of this section is that which provides that 
the township treasurer sha!I in no one year be entitled to receive from the town
ship treasury more than one hundred and fifty dollars. The other part of the sec
tion contains an exception to the fundamental principle !aiel clown in the main 
part of the section. This exception is to the effect that when a city is located 
within a township and is a part of the township, the treasurer shall be entitled to 
receive not more than three hundred dollars in any one year. 

The question now is, would this exception include a township in which a part 
of a city is located? I am of the opinion that the exception to the general pro
position, laid down in this section, could not be made to include a township which 
has only a part of a city located therein. The statute does not say, when a 
township has within it a city or a portion of a city, but merely provides that when 
a township has a city located within it the salary shall be not to exceed three 
hundred dollars. 

Hence, from the reading of the statute I arr. of the opinion that your question 
must be answered in the negative; that. is, that the township treasurer of a town
ship having within its confines a part of a city is entitled to rcceiYe not more than 
one hundred and fifty dollars in any one year. This seems evident from the prin
ciple of law generally followed by the courts, that when the provisions of a statute, 
having to do with the salary of an officer, are ambiguous, the doubt must be re
solved in favor of the state or the governing body fixing the salary. 

V cry truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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1416. 

CHILDREX'S HO::O.IE~L\ TROX-DUTIES-SALARY. 

Under the provisions of section 3085 G. C., the trustees of a county children's 
home have authority in law to assign duties other than those pro·vided for in said 
section, to the matron and other emp/o:';es of the home, and to pay such compen
sation for the services to be rendered, as they may, in their judgmwt, consider to 
be fair and just. Such assignment of duties and fixing of compensation should be 
done by resolution or b:y-laws. 

CoLUMBUS, OHio, At:gust 21, 1918. 

HoN. CHARLES M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 

DEAR .SIR :-1 have your communication of August 5, 1918, which reads as 
follows: 

"The trustees of our county children's home employed l\Irs. Lightle, 
wife of the superintendent, as rr.atron for the home, and her contract will 
not expire until March 1, 1919. 

Recently a little girl, inmate of the home, was operated upon for a 
disease of the hip, necessitating the keeping of the hip in a plaster cast, 
and requiring a great deal of extra service in the way of nursing, etc., the 
little girl being practically helpless. 

Mrs. Lightle is willing to render the extra service, but thinks she 
should receive extra pay, and the trustees wish to give her extra pay during 
the time the little girl requires this care. Can they legally do so? That 
is, can the trustees, at this time, while her contract is still in force, increase 
her salary as matron? Or, can they pay the matron an extra amount for 
services as nurse?" 

The answer to your question can be based upon the provisions of section 3085 
G. C. as found in 107 Ohio Laws, page 60. This section reads as follows: 

"Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and the 
inmates therein. Upon the approval of the trustees the superintendent 
may appoint a matron, assistant matrons, and other necessary employes 
whose duties shall be the care of the inmates of the home, and to direct 
their employment, giving suitable physical, mental and moral training to 
them. Under the direction of the superintendent, the rratron shall have 
the control, general management and supervision of the household duties 
of the home, and the matron, assistant matrons, and other employes shall 
perform such other duties and receive for their services such compensation 
as the trustees may by by-laws from time to time direct. They may be 
removed by the superintendent or at the pleasure of a majority of the 
trustees." 

This section was amended in 1917, yet the proviSIOns of the section as they 
stood prior to this amendment in so far as they would apply to your particular 
question were not materially changed. 

( 1) I note fran: your communication that the matron of the county children's 
home is under a contract of employrr.ent, the terms of which do not expire t:ntil 
March 1, 1919. Undoubtedly, a contract entered into by and between the matron 
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and the proper authority was based upon the provisions of this section. That is, 
in the contract of hire there were no particular duties assigned to the matron, but 
her duties were to be such as those set out in this section. At least, I am consider· 
ing this to be the case for the purpose of this opinion. 

(2) L'nder the provisions of this section, the trustees of the home undoubt
edly could require the matron to perform the services mentioned without additional 
compensation. It is to be noted that the matron is merely an employe along with 
the assistant matrons and other necessary employes, and that her duties "shall he the 
care of the inmates of the home" and "shall perform such other duties * * * as 
the trustees Iray by by-laws from time to time direct." 

Hence, when the matron was employed and her compensation fixed, it was 
fixed with a view to the provisions of this section, and undoubtedly the care of the 
inmates of the home would include such services as would have to be rendered in 
the case mentioned by you. The home in reality stands in loco pare11tis and the 
duties which you suggest in your communication would, of course, be assumed by 
the parents of a child, and hence in case of those children committed to the county 
children's home, the duty would devolve upon the matron or some other employe 
in the institution. 

Further, when the matron was employed for a term to expire on :\larch 1, 1919, 
she took her employrrent in view of the provisions of this statute, and would be 
bound, therefore, tu perform such other duties as might be assigned to her from 
time to time by the trustees. This section virtually became a part of the contract 
of hire. 

(3) If the services mentioned in your communication had been rendered by 
the matron without any extra agreement between her and the trustees of the home, 
then in that event it would be quite clear that she could not in law claim extra 
compensation from the trustees for the services rendered. The courts are uniform 
upon a proposition of this nature. 

In Carey vs. Hallack, 9 Cal. 198, the court say: 

"\Vhere a party employed receives a regular specific monthly salary 
for his service, the presumption of law is that all services rendered by him 
for his employer during that period, which are of nearly a similar nature 
to those of his regular duties, are paid for by his salary. And to over
come this presumption he must show an express agreement for extra pay, 
otherwise he cannot recover." 

In Cough ton vs. Kitterman, 52 Pac. 898 (Court of Appeals, Kansas), the 
court laid down this proposition: 

"A person employed as housekeeper at an agreed price per week can
not recover from the estate of such employer, who dies during the employ
ment, compensation for services as nurse in addition to her weekly wages 
as housekeeper when it does not appear that any agreement was ever made 
to pay for such extra services, or that the employer had any knowledge 
that she expected to charge therefor." 

( 4) \Vith the above kindred propositions out of the way, let us now con
sider specifically the question which you submit, and that is, whether the trustees 
of the home, who are desirous so to do, may in advance rrake arrangements with 
the matron to the effect that if she personally renders the services mentioned in 
your communication, she should receive compensation in addition to that which she 
receives by virtue of her contract of employment. 
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The statute says that the employes, including the matron of the home "shall 
receive for their services such compensation as the trustees may by by-laws from 
time to time direct," and, as said before, this same section provides that the em
ployes, including the matron, "shall perforrr such other duties as the trustees may 
by by-laws from time to time direct." 

From these provisions it is my opinion that if the trustees of the home con
sider the services mentioned by you to be services beyond those which ordinarily 
devolve upon the employes of the home, then they might agree by resolution or 
by-laws to pay the matron of the home such extra compensation as might to them 
seem fair and just. The law seems to have left this matter entirely within the 
discretion of the trustees of the home to regulate from time to time. 

But, as said before in this opinion, I feel that the trustees could under the 
law, and also in justice to the matron, in view of her contract of hire, require her 
to perform the services mentioned by you, and that without any additional compen
sation; so that this opinion simply goes to the effect that if the trustees of the 
home consider the services mentioned by you to be duties other than those ordinar
ily to be performed in the home, then they may pay an additional compensation for 
the rendition of said services. 

1417. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

OHIO AGRICULTURAL EXPERIMENT STATION-DEPOSITS MADE BY 
MISTAKE IN STATE TREASURY ~IA Y BE WITHDRAWN. 

Where the Ohio Agricultural Experiment Station paid into the state treasury 
money to be credited to a certain fund, and it after&ards develops that the said 
station really had no money to deposit, the state auditor would be warranted in 
issuing his warrant in favor of the station for the amozmt so deposited, provided 
the warrant is drawn against the same fund in which the money was originally de
posited. 

CoLUMBUS, Omo, August 21, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your comrr.unication as of date July 1, 1918, signed by Mr. 
C. A. Seiple, auditor of accounts, in your office. This communication reads as fol
lows: 

"We are inclosing herewith voucher No. 2162 with letter of explana
tion attached thereto. The same was issued by the Ohio Agricultural Ex
periment Station in favor of \V. H. Kramer for $1,316.10. Your decision 
is .desired as to whether or not the auditor of state can legally issue his 
warrant in payment thereof." 

To this communication is attached a letter received by you from the Ohio 
Agricultural Experiment Station. This communication reads as follows: 

"Regarding our voucher X o. 2162 payable to the undersigned for 
$1,316.10. This amount was received from the sale of wool and was sent to 
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the state trea,urer on October 27, 1917, our revenue yuucher X o. 177 and 
was credited to the animal husbandry rotary fund. 

The check recei\·ed from Elza \\" ood in payment of this wool was 
deposited in our local bank and sent by them to the Yinton County ::\a
tiona! bank, :\Ic.-\rthur, Ohio, on whiLh the check was drawn. This 
check was protested and returnee! to me, since which tirre I have been 
carrying the prote;tcc! check ancl trying to collect the amount from :\Ir. 
\Vood. 

On April 20th the amount $1,316.10 with interest making a total of 
$1,359.00 was sent to your office for collection. If this voucher can be 
paid, it will relieve me from personally carrying this account and it will 
then he carried as an open account of the station." 

The facts briefly stated are these: The Ohio Agricultural Experiment Station 
sold wool to one Elza \Vood to the amount of $1,316.10, in payment of which ::\fr. 
\Vood sent his check to the Ohio .\gricultural Experiment Station. Upon receiv
ing the check the station sent to the state treasurer on October 27, 1917, the 
amount represented by the check, which amount was credited according to law to 
the animal husbandry rotary fund. It afterwards turned out that the bank upon 
which the check was drawn had not funds with which to take up the same; neither 
has :\Jr. \\" ood up to this time made payment for the wool purchased by him. The 
question now is as to whether you would be authorized in law to return the 
amount so deposited by you to the Ohio Agricultural Experirrent Station. 

It is my opinion that you have authority to do so. The transaction between 
the Ohio Agricultural Experiment station and yourself was based upon a mutual 
mistake of fact; while both parties considered that there was $1,316.10 which could 
be credited to the animal husbandry rotary fund, yet the fact was that there was no 
such amount of money which could be credited to said fund. 

It is almost universally held that where money is paid under a mistake of fact, 
it can be recovered back, or the party to whom it is paid is warranted in law in 
paying the same back. Thi<: would he a!! the more true in those c.t"e" in which 
the transaction took place between two different departments of the same govern
ment. 

From all the above, it is my opinion that yon would be authorized in drawing 
your warrant for said amount in favor of the Ohio Agricultural Experirr.ent 
Station, providing you draw it upon the same fund in which the money was ori
ginally placed. 

Your~ very truly, 
JosEPH ::\IcGm:E, 

A ltomey-Gellerul. 

1418. 

DISAPPROVAL OF ,\RTICLES OF I:-\CORPORATJO:-\ OF THE HO:\IE 
PCRCIL\SIXG ,\SSOCL\TIOX CO:\IPAXY. 

CoLnwes, OHio, .\ugu,t 21, 1918. 

llox. \\':11. D. FeLTox, Secretary of Stale, Columlms, Ohio. 

DE.\R Sm :-I return hl'rewith the proposecl ·articles of incorporation of The 
Jlome Purchasing Association Company, of ClcYcland, Ohio, advising you that 
the same should not be filed and recorded by you. 
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The purpose clause of the articles to which you call attention 1s as follows: 

"Said corporation is formed for the purpose of soliciting and selling 
contracts in serial form of the denomination of $100.00 to $1,000.00; to hold 
moneys thus received as a trust fund: to loan only to contract holders 
upon the maturity of said contracts when secured by real estate mortgage 
and other valuable securities; to receive, hold and assign mortgages; to do 
all things necessary and incident to the carrying on of such business." 

I am unable to determine from this language just what the nature of the busi
ness, which the incorporators of this company propose that it shall do, is. The 
language is so vague and indefinite in meaning that the articles should not be filed 
for this reason alone. Indeed, the language gives rise to the suspicion that the 
object of the incorporators is to evade the legislation of this state respecting build
ing and loan associations; but this, of course, can not be determined until the 
language is rrade sufficiently specific to enable one to tell what the business of the 
proposed corporation is to be. 

1419. 

Very truly yours, 
}OSEPH illcGHEE, 

Attonzey-General. 

"THROUGH" AS USED IX SECTIOX 13031-6 G. C. DEFINED. 

The 4•ord "through" as used in section 13031-6 G. C. does not necessaril}• mean 
from end to end or from side to side, but does 111ean "within." 

CoLuMncs, 0Hro, August 22, 1918. 

RoN. GEORGE F. CRA \\'FORD, Prosecuting Attonzey, Greenville, Ohio. 

DEAR SIR:-Your request for my opinion reads: 

"I desire your opinion or interpretation of the word 'through' in sec
tion 13031-6 G. C., as amended in 103 0. L., page 188, this section being a 
part of the White Slave law of the State of Ohio. 

The section reads in part as follows: 

"Any person who shall knowingly transport or cause to be transported 
or aids or assists in obtaining transportation for, by means of convey
ance, through or across this state, any female with the intent or purpose 
to induce, entice, * * *· Any person who shall commit the crime in 
this section mentioned may be prosecuted, indicted, tried and convicted in 
any county into or through which he shall have so transported any female 
as aforesaid." 

Xow, the question is, has the word "through" a significance or difference from 
the word "across" as used in the section, and if it is different, what would be con
sidered such transportation through the state as would bring a case within this 
section? For instance, is the transportation of a female from one point in the 
state to another point in the state a transportation of a female through the state, 
as defined by this section? 
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I find one case that st:ems to me in point sorrewhat on this matter, 
being Proddent Life & Trust Co., vs. ~lcrccr County, reported 170 l:. S., 
page 593, at page li02. In this case it was held that a railroad company 
entering a county from without, and pas,ing 20 miles within the territory, 
and to within two miles of the border of the opposite ;,ide, was ;,uch a 
passing through the county as would render subscribers liable to pay their 
subscriptions. 

As each word of a 'tatute ,hould be given effect, if possible, it would 
seem to me that the legislature intended a narrower meaning to the word 
"through" than the word "across" and that the word "through" would ap
ply to a case where a female would be transported from one point in the 
state to another point within the state." 

That part of section 13031-6 G. C. which is necessary for our consideration is 
quoted in your inquiry, and it will not be necessary for me to again quote the same 
here, but simply accept and again call to your attention the quotation therefrom. 
It is the word "through" as used in said section that you desire me to construe or 
give definition to. 

The word "through" ordinarily means from one side to the other; into or out 
of at opposite, ur at another point; or from one limit to the opposite lirrit. If this 
were the only definition given, and it is the one which is nenerally given, then your 
proposition would be comparatively an easy one. But under certain circumstances 
I find that the word "through" has a more limited or restricted meaning than that 
above given. To illustrate: In 5t. L. l\I. & S. E. R. R. Co. vs. Houck, 97 S. \V., 
963, the court had under consideration the construction of the words "through" or 
"into." The case arose from a stock subscription to a railroad company in which 
it was provided that the railroad company must go "through" or "into" the city 
before the stock subscribed by the city was payable. The court held that the com
pany had performed its part of the contract, and the stock subscribed was payable 
at the time the company Luill its line to a point outside of the city where a junction 
was made with an old line over which trains were transported from the new line 
into the city. If in that c~se the words "through" and "into" coulrl be given the 
above construction, then under the section above referred to by you, they would 
have a different meaning from the general definition above given; that is, from one 
side to the other, or into and out of at opposite points, or frorr one limit to the 
other, and instead thereof the passing into and going over any portion of the county 
would be sufficient, for the latter portion of the section provides that any person 
who shall commit the crime in this section mentioned may be prosecuted, indicted, 
tried and convicted in any county into or through which he shall have so transported 
any female as aforesaid. 

By the use of the word "into," it seems to me that the restricted meaning is 
given to the word "through"; that is, that the legislature did not intend to give the 
word "through" the broad meaning which it ordinarily has, but that it meant the 
crime should be considered completed and punishment might be had therefor if the 
transportation was merely had "into" any county in the state whether the trans
portation was had entirely across said state or not. 

The case which, however, is cited by all the authorities upon this question is 
referred to by you and marks the line of construction to be followed herein more 
clearly than any or all other cases in the books contained. It is entitled Provident 
Life etc. Insurance Company vs. :\lercer County, 170 U. S. 593, in which case it 
was held that the word "through" does not always mean from end to end or frorr. 
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side to side, but frequently means "within." In that case :\Iercer county, Kentucky, 
subscribed for stock of the Louisville Southern Railroad Company. The obliga
tion was not to be binding until the railway of said company shall have been so 
completed through such county that a train of cars shall have passed over the same. 
The railroad was not completed through :\Iercer county, but the railroad was com
pleted through 11ercer county to the depot of the Southwestern road at Harrods
burg, the county seat. A train of cars moved by an engine passed over said road 
to Harrodsburg. Harrodsburg lies entirely within the county and the road was at 
no time completed beyond Harrodsburg or entirely across the county from side to 
side. 

The question then was, had the railroad company sufficiently completed its 
contract that collection could be made on the stock subscribed' by Mercer county. 
:VIr. Justice Brewer delivered the opinion of the court, and on page 603 of said re
port, used the following language: 

"That condition is that the bonds shall not be binding until the rail
way of the said company shall have been so completed through such county 
that a train of cars shall have passed over the same. It is contended that 
the word 'through' means clear through the county from one end of the 
county to the other; and that while the railway enters the north line of the 
county and runs within the county lirrits a distance of nearly twenty" miles, 
it does not touch the south line nor come. within a nearer distance of it 
than two miles. So it is said the railway does not run through the county, 
and therefore the condition upon which the bonds could become binding 
and valid obligations did not, and does not, exist. It is true the primary 
meaning of the word 'through' is from end to end or from side to side, 
but it is used in a narrower and different sense. Its meaning is often 
qualified by the context. Thus if one should say that he had spent the 
summer traveling through X ew England, it would not be construed as car
rying an affirmation that he had been from one side clear to the other or 
from one end clear to the other, but that his travels had been within the 
limits of K ew England. The book which is said to have a wider circula
tion than any except the Bible, Bunyan's Pilgrim's Progress, opens with 
this sentence: 'As I walked through the wilderness of this world I lighted 
on a certain place where there was a den and laid me down in that place 
to sleep.' Does the writer mean that he passed from one end of the wil
derness to another and that at the further end found the den, or simply 
that he traveled in the wilderness and lighted on the den? Obviously the 
latter. :Many similar illustrations rright be cited. They show that 'through' 
does not always mean from end to end or from side to side, but frequently 
means 'within.' " 

X o other or clearer construction could be conceived when the last sentence of 
said section 13031·6 is considered along with the other considerations of the word 
"~hrough" as used in said section. 

I must advise you from a consideration of all the above that the word 
"through" as used in section 13031-6 G. C. does not necessarily mean from end to 
end or from side to side, but that it does mean "within." 

Yours very truly, 
}OSEPH :McGHEE, 

Attorney-General. 
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1420. 

L\'DUSTRIAL CO:\D.IISSIOX XOT PREVEXTED BY 1465-46 G. C. ADVIS
ING OF ACCEPTANCE 'UNDER 1465-98--WORK:\rEX'S CO:\IPEXSA
TION LA \V-IXCL"CDES :\IARITDIE DIPLOY:\IEXTS XOT IXTEG
RAL PART OF IXTERSTATE RAILROAD-IXCLlJDES CERTAIX E~I
PLOYES IXTERST ATE RAILROAD UPOX ELECTION. 

1. There is no ilzhibition in the Olzio lVorkmen's Compensation Act to prevent 
the Industrial Commission from giving information as to whether or not the accept
ance provided for by section 1465-98 G. C. had been filed. 

2. Maritime employments so far as the Olzio Compensation act is concerned do 
not differ in any way from other emplo}·ments to which the act is applicable, unless 
the particular maritime employment constitutes an integral part of the operation of 
a common carrier by rail engaged in interstate commerce. 

3. The Ohio Workmen's Compensation act applies to employers and employes 
engaged in this state in intrastate and also in interstate and foreign commerce, ex
cept common carriers by railroad, a11d some of their employes who may become sub
ject to it in a limited way by the election provided for in section 1465·98 of the 
General Code. 

CoLUMBUS, OHIO, August 23, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-You have submitted the following request for my opmwn: 
"I enclose herewith a communication from P. ]. Monahan, of this de

partment, addressed to the commission with reference to a request from 
Messrs. Payer, Winch & ::\1inshall for information as to whether or not 
the Pelee Island Sand & Gravel Co. and its err_ployes have filed 'written 
acceptances' mentioned in section 51 of the Compensation law. 

Will you please let us have your opinion as to whether or not com
plianc:e with this request would be in violation of section 1465-46 of the 
Workmen's Compensation law of Ohio; also whether it is necessary for 
employers coming in the class of maritime employers to elect to come under 
the Workmen's Compensation law and whether such election should be 
certified to the Industrial Commission, accompanied by the election of the 
employes." 

The questions as stated in the communication from Mr. Monahan are: 
First. May the commission, upon request, furnish information as to whether 

or not an employer has filed the written acceptances provided for by section 51 of 
the Compensation act (section 1465-98 G. C.), that is, does section 5 of the act, 
(section 1465-46) prohibit the giving of this information. 

Section 1465-46 G. C. provides: 

"The information contained in the annual report provided for in the 
preceding section, and such other information as may be furnished to the 
board by employers in pursuance of the provisions of said section, shall 
be for the exclusive use and information of said board in the discharge of 
its official duties, and shall not be open to the public nor be used in any 
court in any action or proceeding pending therein unless the board is a 
party to such action or proceedings; but the information contained in said 
report may be tabulated and published by the department, in statistical 
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form, for the use and information of other state departments and the 
public. Any person in the employ of the board who shall divulge any 
information secured by him in respect to the transactions, property or 
business of any company, firrr., corporation, person, association, co-partner
ship or public utility to any person other than the members of the board, 
while acting as an employe of the board, shall be fined not less than one 
hundred dollars ($100.00) nor more than five hundred dollars ($500.00), 
and shall thereafter be disqualified from holding any appointment or em
ployment with the board." 

The information prohibited from being given is that furnished to the commis
sion under the provisions of section 1465-45 G. C., which does not in any way pro
hibit inforrr.ation being given as to whether or not an employer has filed the ac
ceptances provided for by section 51 of the act, (section 1465-98 G. C.), which 
reads as follows: 

"The provisions of this act shall apply to employers and their em
ployes engaged in intrastate and also in interstate and foreign commerce, 
for whom a rule of liability or method of compensation has been or may 
be established by the congress of the United States, only to the extent that 
their mutual connection with intrastate work may and shall be clearly sep
arable and distinguishable from interstate or foreign commerce, and then 
only when such employer and any of his workmen working only in this 
state with the approval of the state liability board of awards, and so far 
as not forbidden by any act of congress, voluntarily accept the provisions 
of this act by filing written acceptances, which, when filed with and ap
proved by the board, shall subject the acceptors irrevocably to the pro
visions of this act to all intents and purposes as if they had been originally 
included in its terms, during the period or periods for which the premiums 
herein provided have been paid. Payment of premiums shall be on the 
basis of the payroll of the workmen who accept as aforesaid." 

This section is one of the sections relating to the compliance by employers 
with the terms of the \Vorkmen's Compensation act, and there is no more reason 
for keeping secret the fact that an employer and any of his workmen accepted the 
provisions of the act by filing the written aceptances provided for, than there is for 
keeping secret the fact that employers have complied with this act by paying in the 
ordinary premiums due or by electing to operate under section 22. 

The second question is whether in view of the recent amendment to the federal 
law governing maritime employrrents it is necessary for employers coming in the 
class of maritime employers to elect to come under the \Vorkmen's Compensation 
act in Ohio under section 1465-98 G. C. 

It will be noted that this section only refers to: 

"Employers and their employes engaged in intrastate and also in inter
state and foreign commerce, for whom a rule of liability or method of com
pensation has been or may be established by the congress of the United 
States." 

The only such "rule of liability" established by Congress of the United States 
is the Federal Employers' Liability act, which relates only to "every common car
rier by railroad while engaged in corrmerce between any of the several states or 
territories, etc." The act applies only to persons engaged 
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"In something having direct and substantial connection with railroad 
operatio11s and not with another kind of carriage recognized as separate 
and distinct from transportation on land and no mere adjunct thereto. It 
is unreasonable to suppose that Congress intended to change long estab
lished rules applicable to maritime matters merely because the ocean-going 
ship concern happened to be owned and operated by a company also a com
mon carrier by railroad. The word "boats" in the statute refers to ves
sels which may be properly regarded as in substance a part of a railroad's 
extension or equipment as understood and applied in common practice." 

So. Pacific Co. vs. Jensen, 244 U. S. 205. 

The first two paragraphs of the syllabus in this case provide: 

"The Federal Employers' Liability act applies only where the injury 
occurs in railroad operations or their adjuncts, and cannot be extended to 
interstate maritime transportation merely because the vessel in the case is 
owned and operated by an interstate carrier by railroad. 

The word 'boats' in the statute refers to vessels which may be pro
perly regarded as but part of a railroad's extension or equipment as under
~tood and applied in corrmon practice.'' 

This decision and other decisions of the Supreme Court make it clear that the 
Federal Employers' Liability act has no application whatever to maritime commerce, 
no matter whether the same be intrastate or interstate, unless the maritime opera· 
tion is an adjunct or a part of the railroad operation. The mere fact that a rail
road company owns and operates a steamship line does not bring the steamship 
operation under the Federal Employers' act, even though it be interstate commerce. 

So. Pac. Co. vs. Jensen, 244 U. S. 205. 

In an opinion to your commission rendered by rre July 14th, 1917 (Volume II, 
Opinions of the Attorney-General 1917, page 1219), I held that the provisions of 
the Ohio Compensation act, including section 1465-98 were unenforcible 

"As to all employers engaged in employments maritime in nature, 
under maritime contracts with an employer engaged in maritime pursuits 
upon any of the navigable waters of the United States, whether the em
ployment be interstate or intrastate." 

This holding was based upon the opinion of the Supreme Court of the United 
States in the case of Southern Pacific R. R. Co. vs. Jensen, above referred to, 
which held that the state compensation laws were unenforcible as to maritime err
ployments, not on account of the Federal Employers' Liability act, but because, as 
stated in the opinion in the Jensen case, 

"Exclusive jurisdiction of all civil cases of admiralty and maritime 
jurisdiction is vested in the Federal District courts 'saving to suitors, in 
all cases, the right of a common law remedy, where the common law is 
competent to give it.' The remedy which the Compensation statute attempts 
to give is of a character wholly unknown to the common law, incapable 
of enforcerrent by the ordinary processes of any court and is not saved to 
suitors from the grant of exclusive jurisdiction.'' 
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This ruling of the United States Supreme Court was based upon Article III, 
section 2 of the Constitution of the United States, which extends the judicial power 
of the United States to "all cases of admiralty and maritime jurisdiction," and 
Article I, section 8, which confers upon Congress the power 

"To make all laws which may be necessary and proper for carrying 
into e:x;ecution the foregoing powers and all other powers vested by this 
Constitution in the government of the United States or in any department 
or officer thereof." 

Section 9 of the Judicial act of 1789, 1 Stat. 76-77, vested the District courts of 
the United States with 

"Exclusive original cognizance of all civil actions of admiralty and 
maritime jurisdiction * * * saving to suitors in all cases the right to 
a common law remedy, where the common law is competent to give it." 

This section stood, as above quoted, at the time of the decision of the Jensen 
case (see sections 24 and 256 of the Judicial Code), but. since the announcing of 
that decision it appears from Mr. Monahan's statement that the said section has 
been amended by an act of Congress approved October 6, 1917, so that it now 
reads: 

"THIRD: Of all causes of admiralty and maritime jurisdiction, sav
ing to suitors in law cases, the right of a common-law remedy, where the 
common-law is corr.petent to give it, and to claimants the rights and 
remedies under the Workmen's Compensation law of any state.'' 

Mr. Monahan's question suggests implications which divide it into two parts, 
not separate and independent, but distinct though interdependent. They may be 
stated as follows : 

(1) Since the amendment of October 6, 1917, and as a result thereof, 
does the Ohio Workmen's Corrpensation law in its compulsory features, or 
as a main body of law, apply to maritime employments and injuries oc
curring in the course thereof? 

(2) If the Ohio law does not apply in its main or compulsory feat
ures to such maritime employments and injuries resulting therefrom, does 
section 1465-98 of the General Code apply to such employments and author
ize the employers and their employes voluntarily to accept the provisions of 
the Ohio law to the extent therein mentioned? 

I am satisfied that the above staterrent of these two questions and their inter
dependent relations is correct, and that the second question does not arise unless 
the first question be answered in the negative. 

I have already quoted section 1465-98. The first Federal Employers' Liability 
act was passed in 1906 and it was held invalid by the Supreme Court of the United 
States in In Re Employers' Liability Cases, 207 U. S., 463, because it was not lim
ited to interstate commerce, that it, it included the regulation of master and servant, 
or of servants among themselves, as to things which were not interstate commerce; 
the act attempted to regulate persons because they engaged in interstate commerce 
and did not alone regulate the business of interstate commerce and thus included 
subjects wholly outside of the power of Congress. 
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After this decision Congress passed the second Federal Employers' Liability act 
in April, 1908, and its constitutionality was established in Second Employers' Lia
bility Cases, 223 l!. S. I. This act applies only to corrmon carriers by railroad 
and their employes while both are engaged in interstate commerce. It is stated in 
the syllabus of that case: 

"State legislation, even if in pursuance of a reserved power, must give 
way to an act of Congress o\·er a subject within the exclush·e control of 
Congress. 'C'ntil Congress acted on the subject the laws of the several 
states determined the liability of interstate carriers for injuries to their em
ployes while engaged in such commerce; but Congress having acted its 
action supersedes that of the state, so far as it covers the same subject. 
That which is not supreme must yield to that which is." 

This decision as to the constitutionality of the Federal Employers' Liability act 
was announced in 1911. The original Ohio Compensation act, which was optional, 
was passed in 1911 ( 102 O.L.S24), and the present compulsory act, containing sec
tion 1465-98 (original section 51) was passed in 1913 (103 0. L. 72), and section 
1465-98 was largely intended to be in the nature of a disclaimer on the part of the 
legislature of any intention to interfere in any way jn the field which had been or 
might be occupied by federal legislation. This was largely on account of what was 
said in the Second Employers Liability cases above referred to , for when Congress 
enters a field in which it can legitimately operate, state legislation is excluded. 

I call attention to the fact that not only does section 1465-98 provide for optional 
compensation, but it also limits such compensation to that on account of injuries 
occurring in intrastate work to workmen working only in this state; whereas the 
main body of the law, if applicable to a given appointment at all, does not lose its 
force apparently because of the fact that the injury occurred outside of the state 
of Ohio and in the course of an interstate activity. I call attention to the fact 
that the whole operation of section 1465-98 is conditioned upon the establishment 
by Congress of a rule of liability or method of compensation for the employers and 
their employes to whom the section applies and who may take advantage of it. 
All these features of the section taken together lead me to the conclusion that if it 
be determined that the class of employments now under consideration is one to 
which, by virtue of the amendment of the Federal Judicial code above referred to, 
the compulsory features of the Ohio \Vorkmen's Compensation act would other
wise apply in their entirety, section 1465-98 has no application thereto. 

I return, therefore, to the task of determining, first, whether or not mari
time employments, as such, are in the present condition of federal and state legisla
tion subject to the complete application of the Ohio \Vorkmen's Compensation act 
in its general or compulsory features. 

As previously stated, it is now thoroughly settled that but for the amendment 
to the Federal Judicial code the Ohio \Yorkmen's Compensation law would have no 
application to maritime employments, whether interstate in character or not. 
What, then, is the effect of the amendment? As we have seen, it saves from the 
grant to the Federal courts of exclusive jurisdiction of "all causes of admiralty and 
maritime jurisdiction" "the rights and remedies under the \Yorkmen's Compensation 
law of any state," and it saves them "to claimants." This short saving clause in
vokes consideration of several points regarding the jurisdiction of the Federal 
courts in admiralty and the interpretation of section 1465-70 of the General Code 
of Ohio. I have given careful consideration to these points and, without elaborat
ing rr.y reasons at this time, give it as my opinion that the effect of the amendment 
of the Federal Judicial code is such that the compulsory features of the Ohio 
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Workmen's Compensation law now apply to such maritime employments as are not 
covered by the Federal Employers' Liability act-that is to say, to such maritime 
employments as are not purely interstate in character and upon a vessel or other 
instrument of interstate commerce which constitutes virtually a part or an extension 
of a railroad. 

When I say that the compulsory features of the law apply I mean that without 
any voluntary election on the part of employer and employe alike maritime em
ployers are required to pay into the state insurance fund the appropriate premiums 
which may be established for this class of employments. 

It is probably true that the Federal courts of admiralty still retain their appro
priate jurisdiction of all maritime causes. 

Southern Pacific Co. vs. Jensen, supra; Schuede vs. Zenith S. S. Co., 
244 U. S. 646; Schuede vs. Zenith, S. S. Co., 216 Fed. 566; The Fred E. 
Sander, 208 Fed. 724; The Fred E. Sander, 212 Fed. 545; and other cases 
which might be cited. 

But the express saving of both rights and remedies under the Workmen's Com
pensation acts of the several states from the grant of exclusive jurisdiction to such 
courts undoubtedly has the effect of destroying the foundations upon which many of 
these opinions proceeded, and of giving full scope to the operation of Workmen's 
Compensation laws as against the claiiT' that their principles are in conflict with 
those formerly known to the admiralty courts. 

The decision may still leave some doubt as to the effect to be given to all the 
provisions of the Ohio law when relied upon as the foundations of causes of action 
or defenses in admiralty courts; but that is a Federal question upon which I do 
not deem it necessary to express an opinion. The weight of authority in the several 
states which have workmen's compensation acts most like that of Ohio is to the 
effect that, regardless of what may be the attitude of the courts of admiralty in 
this respect, such Workmen's Compensation acts will be given full effect in the state 
courts. 

Walker vs- Clyde S. S. Co., 215 ~- Y. 529; Northern Pacific Steam
ship Co. vs. Industrial Accident Com. of California, 163 Pac. 199. 

See also State ex rei. Jarvis vs. Daggett, 87 \1\T ash. 253; Shaughnessy 
vs. Northland S. S. Co. 94 Wash. 325. 

There is absolutely no dissent on this point so far as states having optional 
Workmen's Compensation laws are concerned. 

Lindstrom vs. Mutual Steamship Co., 132 :\linn. 328; Kennerson vs. 
Tharr.es Towboat Co., 89 Conn. 367. 

And it is at least clear that in admiralty full effect will be given to all features 
of Workmen's Compensation acts in death cases. 

Bjolstad vs. Pacific Coast Steamship Co., 244 Fed. 634. 

Hon. Timothy S. Hogan, then attorney general, expressed the opm10n in a 
letter to the comrr.ission under date of :\larch 3, 1914 (Annual Report of the Attor
ney-General for that year, Volume I, page 300; 11 0. L. R. 549), that admiralty 
would recognize the negative force of section 1465-70 of the General Code, which 
creates immunity from common law or statutory action in favor of an employer 
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who has complied with the act, save when the injury has occurred through his own 
wilful act or that nf his agents or servants or the failure to comply with some 
lawful safety requirements. His opinion was, of course, predicated upon an as
sumption as to the then existing law which was rejected hy the subsequent decis
ions in the fellsCII case and other sirrilar cases; but the amendment of the Federal 
Judicial code has removed the effect of these decisions in this particular, and this 
opinion, if correct at the time it was written but for the considerations upOn which 
the J e11sell case was founded, now applies to the situation. I sec no reason, why 
I should not adhere to the conclusions expressed in that opinion and advise you that 
they are now to be followed. Though doubt may he felt upon the point just dis
cussed, the effect of that doubt as bearing upon the main question involved is min
imized by the fact that the majority of the state courts hold that the attitude of 
admiralty in this respect is immaterial so far as the application of their respective 
Workmen's Compensation acts in the state courts is concerned. 

This conclusion makes it unnecessary to consider section 1465-98 G. C. for 
reasons which have already been stated, except in so far as maritime employments 
in connection with railroad operations interstate in character may be involved. As 
I have previously stated, such employments are affected by the Federal Errployers' 
Liabjlity act to the extent that the latter applies to injuries occurring while the in
jured employe is engaged in interstate commerce. Examples of such employments 
may easily be imagined. For instance, a car ferry operated by a railroad, if there 
be any such in Ohio, would be a "boat" within the meaning of the Federal Em
ployers' Liability act, as it would constitute a "part of a railroad's extension or 
equipment" as understood and applied in common practice; and hence if an employe 
engaged in the operation of such a ferry should be injured while the ferry was 
transporting interstate commerce the liability of his employer would be governed 
hy the Federal act. Under the rule in the Jensen case it would seem that a steve
dore or dock laborer employed by a railroad and engaged in unloading ships at 
docks owned by a railroad would come within the class of maritime employes; and 
if injured while engaged in interstate commerce the liability of his employer would 
be governed by the Federal Employers' Liability act. A 11 such employments are to 
be regarded as in a class separate from other maritime employments for the pur
poses of this opinion. In other words, within. the purview of the federal legisla
tion they take their predominant aspect from the fact that they are railroad em
ployments which may he interstate in character rather than frorr the fact that they 
are maritime employments. They come within a field the boundaries of which are 
marked out by the overlapping of railroad employments and maritime employments 
respectively, as such, together with the fact that as railroad employments they arc 
subject to the possibility of being concerned with interstate transportation. 

As to this class of employments, then, the maritime character thereof rray be 
ignored for present purposes and they are to be considered as governed by the 
same rules with respect to the application of section 1465-98 as other railroad em
ployments partly interstate in character. It will not be necessary, therefore, in 
this opinion to deal with the class of maritime employments which has just been 
described; but I refer the commission to the opinion of former Attorney General 
Hogan to your commission, under date of December 22, 1914. (Opinions of Attor
ney General, 1914, p. 1611). This opinion and the decision referred to in it govern 
this question at present and I do not feel warranted in reviewing it. 

I may add, however, to this opinion the remark that I am not unrrjndful of the 
view taken by the \Vashington court and intimated by :\Ir. Justice :\IcReynolds in 
the J eiZSI!IZ case, to the effect that the Limited Liability acts of Congress are rules 
of liability for maritime cases. But they are not rules enacted by Congress under its 
power to regulate commerce; but rather, as pointed out in decisions which have been 
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cited, under its power to define and regulate the exercise of the juris diction in ad
miralty. Moreover, they are not really "rules of liability" within the meaning of 
this section at all, but merely limitations on the gross liahility which a single vessel 
owner may be made subject to. Such rules are not the kind of rules about which 
the state legislature was thinking when it passed section 1465-98. 

I answer ::\Ir. ::\Ionahan's second question, therefore, by saying that section 
1465-98 of the General Code does not apply to maritime employments, as such, at 
all, but that it does apply to maritirr.·e employments upon boats or in other places 
which constitute adjuncts or extensions of railroads; in other words, that a mari
time employment which is a part of a railroad operation is to be considered for the 
purpose of section 1465-98 as a railroad employment, and its maritime character is 
to be ignored. So considered it appears that such employment would not be subject 
to the compulsory features of the Ohio \Vorkmen's Compensation act, but would be 
of such character as to afford to the employers and employes concerned therein the 
option of electing to be governed by the provisions of the Ohio \Vorkmen's Com
pensation law as to injuries to workrr.en working only in this state, occurring in 
the course of purely intrastate employrrent, where such employment can be sepa
rated from interstate employment. 

:Vfy conclusions, therefore, upon this inquiry are as follows: 
First: There is no inhibition in the Ohio \Vorkmen's Compensation act to 

prevent the commission from giving information as to whether or not the accept
ance provided for by section 1465-98 G. C. had been filed. 

Second: l\Iaritime employments so ·far as the Ohio Compensation act is con
cerned do not differ in any way from other employments to which the act is appli
cable, unless the particular maritime employrr.ent constitutes an integral part of 
the operation of a common carrier hy rail engaged in interstate commerce. 

Third: The Ohio \Vorkmen's Compensation act applies to employers and em
ployes engaged in this state in intrastate and also in interstate and foreign com
merce, except common carriers by railroad, and some of their employes who may 
become subject to it in a limited way by the election provided for in section 1465-98 
of the General Code. 

Very truly yours, 
]OSEPH ::\JcGHEE, 

A ttorne:y-General 

1421. 

WATERWORKS-NO AUTHORITY FOR THE PUBLICATIO:ilr OF RULES 
A~D RATES. 

There is no direct statutory authority for tlze publication of tlze rates and rules 
of the waterworks department of a mu11icipality. 

Cou;MBus, OHio, August 23, 1918. 

Burea1t of Inspection and Supervision of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date requesting 
my opinion as follows: 

"\Ve are referring you to section 3957 G. C., which provides that the 
by-laws and regulations made by the director of public service for the con-
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trol of the waterworks shall have the same validity as ordinances. 
1. Is there any authority of law for the director of public sen·ice in 

cities, or the board of trustees of public affairs in villages, whrn establi,!I
ing code of rates, rules, etc., to advertise the same in newspaper? 

2. If such publication be legal, would it be governed by the laws of 
publication covering ordinances?" 

Section 3957 G. C. to which you refer provides as follows: 

"Such director may make such by-laws and regulations as he deems 
necessary for the safe, economical and efficient management and protection 
of the waterworks. Such by·laws and regulations shall have the same 
validity as ordinances when not repugnant thereto or to the constitution 
or laws of the state." 

It will be observed that this section lacks a provision similar to that found in 
the sections relating to the orders and regulations of municipal boards of health. The 
provision in this respect is that of section 4413 of the General Code, which is as 
follows: 

"The board of health of a municipality may make such orders and 
regulations as it deems necessary for its own government, for the public 
health, the prevention or restriction of disease, and the prevention, abate
ment or suppression of nuisances. Orders and regulations not for the gov
ernrrent of the board, but intended for the general public, shall be adopted, 
advertised, recorded and certified as arc ordinances of municipalities, and 
the record thereof shall be given, in all courts of the state, the same force 
and effect as is given such ordinances." 

There is no general provision requiring the publication of any municipal regu
lations other than ordinances and rules of the board of health. It necessarily follows 
that there is no direct statutory authority for the publication of the rates and rules 
of the waterworks department of a municipality. 

From the form in which your question is submitted I assume that council has 
not attempted to authorize the director of public service or the board of trustees 
of public affairs to make any publication other than that directly authorized by the 
statute. Accordingly I do not pass upon the question as to the power of council in 
this respect. V cry truly yours, 

1422. 

JoSEPH 1\fcGHEE, 
Attorney-General. 

CORPORATIO~S-TAXATION' -:.\10:\'EYS, CREDITS AND I~VEST-

11EN'TS, WHERE SITUATED-"FIXED PROPERTY" FOR TAXATION 
DEFINED. 

Tlzc mone:ys, crrdits and ilzvestmcnfs of a corporatioll arc "situated" for tlze 
purpose of section 5405 G. C. in tlzc taxi11g district wherein tlzc corporation has its 
principal place of business, wlzcre suclz prillcipal place of business is in a give11 
county in which the return is made. 

The term "fixed property" as used in section 5405 G. C. in prescribing the rule 
of apportionment embraces all tangible personal property other than that which is 
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continuously used in a transitor:y mamzer like the rolling stock of a railroad; and 
the term includes such tangible personal property as is so used and also intangible 
property, such as moneys, credits, investme11ts in stocks, etc. 

CoLUMBUS, OHIO, August 23, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of recent date re

questing my opinion upon the following: 

"1. An Ohio corporation has all of .its property located m Stark 
county. Its principal office is located in the city of ::\Iassillon and its 
plant, together with all of the personal property necessary to its operation, 
is located in an adjoining township. Section 5405 G. C. provides as fol
lows: 

'Returns shall be made to the several auditors of the respective coun
ties where such property is situated, together with a statement of the 
amount thereof which is situated in each township, village, city or taxing 
district therein.' 

In complying with this provision where should the company state that 
its moneys, credits and investments in stocks and bonds, etc., are situated? 

2. This section further provides that the county auditor shall ascer
tain and determine the· value of the company's property and deduct from 
the amount thereof the assessed value of the company's real estate and 
apportion the remainder to such cities, villages, townships or taxing dis
tricts pro rata in proportion to the value of the real estate and fixed prop
erty included in the .return, in each of such cities, villages, townships or 
taxing districts. 

Which of the several items enumerated in section 5376 as amended 107 
0. L. 32, are subject to this apportionment and what is the basis of the 
apportionment, that is, what is rreant by 'real estate and fixed property' 
as used in this section?" 

In considering your first question the following factors must be taken into 
account: 

Intangible property cannot with any accuracy be said to be "situated" any
where; that is to say, in the nature of things it can not have any independent 
situs. Hence, at common law, and in the absence of statute incorporeal property was 
assigned location wherever its location was necessary by applying the maxim mobilia 
sequuntur personam. It is now established, however, that it is within the power 
of a state to deal with intangible property on thl'! footing of situs, as :\Ir. Justice 
Holrr.es puts it in Wheeler vs. Sohmer, 233 U. S., 434-439-that is, to assign to 
intangible property an artificial location dependent upon some such factor as the 
place where the tangible evidence of the property may be kept, the place where the 
business is conducted which originates the intangible property, etc., and in s~t doing 
to reject the principle mobilia sequzmtur personam. 

Legislation directed to this end would, of course, most appropriately take the 
form of an express declaration that for a given purpose-in this instance property 
taxation-the intangible property in question should be deemed to be situated or 
located at some such place. But it is well established that statutory expressions 
containing no direct mention of the subject of situs or location may be construed 
and applied as intended to accomplish this end. Thus, the statutes about which you 
inquire require corporations, wherever organized, to list for taxation inter alia 
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"moneys and credits" in this state. (Section 5404 G. C.) Under this statute it has 
been held that rroneys and credits originating in the conduct of the business of a 
foreign corporation in the state of Ohio have a taxable situs in this state. 

Hubbard vs. Brush, 61 0. S. 252; Ins. Co. vs. Bowland, 196 U. S. 611; 
Simes vs. Best, I 0. C. C. n. s. 41. 

The exact point in this state at which such intangibles will have their situs de
pends upon whether or not the foreign corporation has an office or principal place 
of business in this state, as may he realized by comparing the last two of the 
above cited cases. Indeed, even as to natural persons the principle of business situs 
as an exception to the principle of mobilia sequuntur personam has been recognized. 

Jack vs. \Valker, 96 Fed. 578; Grant vs. Jones, 39 O. S. 506; Meyers 
vs. Seeberger, 45 0. S. 232. 

Though the result in these cases is dependent upon the application of the 
statute requiring an agent to list all moneys and credits in his possession and under 
his control as agent, thus making the maxim mobilia sequuntur personam applicable 
to the residence of the agent rather than that of the principal. 

In the case you submit, however, it does not seem that any of the exceptions 
recognized by the Ohio statutes and cases already referred to apply because the 
principal office and the plant of the corporation are both located in the same county 
and there is no question of interstate situs whatsoever. 

\Ve have other provisions in our statutes, however, relating to situs such as that 
of section 5371 G. C. which, as it now stands, contains the following expressions: 

"* * * Merchants' and manufacturers' stock, and personal property 
upon farms, shall be listed in the township, city or village in which it is 
situated. All other personal property, moneys, credits and investments, 
except as otherwise especially provided, shall be listed in the township, city 
or village in which the person to be charged with taxes thereon resides at 
the time of the listing thereof, if such person resides in the county where 
the property is listed, and if not, then in the township, city or village 
where the property is when listed." 

So far as intangibles are concerned this section merely declares the rule of 
mobilia sequuntur personam. The declaration that if the owner does not reside in 
the county the property shall be listed "in the township, city or village where the 
property is" means nothing with respect to intangible because, as we have seen, such 
property is inherently incapable of natural location. 

Again, there is section 5371-4 of the General Code ( 107 0. L. 31) which pro
vides as follows: 

"Property pertaining to a business carried on by a person, firm, part
nership, association or unincorporated company, shall be listed in the town
ship, city or village in which such business is carried on. Provided, how
ever, that if such business is carried on in more than one township, city or 
village in the 'arne county, the value thereof shall be ascertained and ap
portioned to and assessed in the several townships, cities or villages in 
which such business is carried on." 

This section recognizes and applies the principle of business situs, but it does 
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not relate to the property of incorporated companies and therefore can not be con
sidered in connection with your question. 

The so-called Parrett-\\'hittcmore law contained an express provision on the 
subject of your first inquiry in the form of section 5406-3 G. C. This section was 
intended to articulate with sections 5404 et seq. about which your question arises; 
but it was repealed in 107 0. L., 45, and no substitute for it was provided for in 
the repealing act. 

There are no other statutory provisions, past or present, which in any way relate 
to the subject under consideration. \Vhatever may have been the effect of section 
5406-3 as an effort to depart from the rule mobilia sequu11tur perso11am, there is at 
present in force no statute which in any way modifies this, the common law prin· 
ciple, which governs your first question. 

This being true we must assign to the intangible property of the corporation in 
question the location of the corporation itself. In the case you subrrit, the choice· 
of locations is between the place where the principal office of the corporation is 
located and the place where its manufacturing enterprises, which presumably con
stitute its chief activities, are conducted. 

I have no hesitancy in advising that the first of these places is that at which 
the corporation has its domicile and accordingly is the place at which its intangible 
property has its taxable situs. 

Salt Co. vs. Davis, 21 0. S., 555; Pelton vs. Transportation Co., 37 0. 
S. 450; Hubbard vs. Brush, supra; Simes vs. Best, supra. 

In other words, the corporation "resides" at its principal place of business, and 
on the principle that movable things take their situation from the residence of their 
owner, which applies to intangible property in this state for the purpose of taxa
tion, it follows that the moneys, credits and investments of the corporation about 
which you inquire are "situated" for the purposes of section 5405 of the General 
Code in the taxing district in which the company has its principal place of business. 

I may say that I am not at all sui:e, having regard to all the provisions of 
section 5405, that the first sentence thereof is intended to apply to property which 
has no situation of its own. The whole section is as follows : 

"Return shall be made to the several auditors of the respective counties 
where such property is situated, together with a statement of the amount 
thereof which is situated in each township, village, city, or taxing district 
therein. Upon receiving such returns, the auditor shall ascertain and deter
mine the value of the property of such companies, and deduct from the 
aggregate sum so found of each, the value as assessed for taxation of any 
real estate included in the return. The value of the property of each of 
such companies, after so deducting the value of all the real estate includeo 
in the return, shall be apportioned by the auditor to such cities, villages, 
townships, or taxing districts, pro rata, in proportion to the value of the 
real estate and fixed property included in the return, in each of such cities, 
villages, townships, or taxing districts. The auditor shall place such appor
tioned valuation on the tax duplicate and taxes shall be levied and collected 
thereon at the sarre rate and in the same manner that taxes are levied and 
collected on other personal property in such township, village, city or 
taxing district." 

\Vithout at this time discussing your second question, it is obvious that after the 
real estate included in the return by a corporation of its property which is located 
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in a gi\·en county is deducted from the aggregate value thercnf, the rcmainckr is 
to lll· located, for the purpo-es of taxation and hy the rule of apportionment, in the 
districts in which the "real e,;tatc anti tixctl llrt>Jll'rty ineltHletl in the return" is 
located. 

\\'hate\·er the term "Jixl·d property" in thi, context means, it is at least clear that 
it is a qualifying term anti prima iacic docs not cmhracc all taxa!Jlc property 
other than real estate, yet heforc a taxing district is entitled to any part of the 
valuation of the property lncatetl in the county, it must ban~ in it "real estate ami 
tixed property," or either, and the apportionment tu the district is ],a,e<l U!JOll the 
relative value of such real e'tate and tixcd property as compared to the whole value 
of such real estate and tixed property in the county. Hencl', as the ultimate result 
of the process required by ;;cction 5-lU(i, the ",;ituation" uf intangible property will 
become perfectly immaterial unless such property were deemed to be "fixed prop
erty." That is to say, even if all the intangible property of a corporation might 
be regarded as situated within a given taxing district by the application of the rule 
mobilia sequulltur persollam, which a' I have held would apply to the case you suh
rrJt, yet such property would not reach the duplicate of such taxing di;;trict except 
in proportion to the relati\·e amount of real estate and fixed property in such dis
trict, and if there be no real estate ami fixed property belonging to the corporation 
in that taxing district, then none of the intangible property which would otherwise 
be situated therein would be placed upon the duplicate of that district for taxation 
purposes. 

However, the first sentence of section 5405 seems to assnme that all property 
of the company which is taxable in the county must be as;,igned some situation 
therein and in wme taxing- district thereof, for the purpose of the original return 
at least. For this reason I do not feel able to ach·ise that the corporation which you 
describe in making its return may omit to assign any situation to its intangibles, 
though I point out that the assigning of such a situation is of no practical valu.:' 
or importance unless intangible property be regarded as fixed. 

This brings me to your second question the discussion of which I may preface 
by .repeating the statement that the phrase ''!!xed property" evidently i~; more re
stricted in its irr.port than the phrase "all other property" would be. 

Conceivably the term "fixed property" might rr-ean any of the following: 
(1) Immovable property, i. e., that which is in law immovable, in which 

sense, contrasted as it is with "real estate," it would be meaningless because nothing 
is in contemplation of law immovalJ!e excepting real estate and interests therein 
which so far as the tax laws of Ohio are concerned arc all comprised under the 
heading of "real property." For example, mineral rights and the like would be 
"real estate" for the purpose of taxation in Ohio. Therefore this meaning must 
be rejected. 

(2) Property which though legally movable is in usc stationary, in which 
sense the term would include such thing.; as ofticc furniture, hooks, light machinery, 
merchants' stocks, etc. 

(3) Property which though legally movable is not unly ;,tationary in me hut 
is attached in a more or less permanent way to particular real estate and adapted 
to the purposes for which that real estate is used-in other words such "fixtures" 
as would not be considered either "lane!" or "huildii1gs" for the purpose of taxation. 
This meaning would exclude such articles of tangible property as arc gin~n as ex
amples of the second possible meaning of the term. 

( 4) All tangible personal property-in which sense it would include animals, 
highly movable in character but capable of an independent situs of their own under 
section 5371 of the General Code. 

(5) A meaning which might be described as something between the second 
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and fourth of the meanings already suggested and which would include all tangible 
personal property excepting such as in use would be constantly in movement such 
as automobile trucks not ordinarily housed in one particular place to the exclusion 
of others, boats used for comrrercial- transportation of a private character, etc. 

The first of these suggested meanings having been eliminated the choice 
among the other four must be made, I think, by considering the legislative history 
of what are now sections 5404 and 5405 of the General Code. Its subject matter 
appeared first in the tax law of 1859, 56 0. L., 183, as section 16 thereof. Thar 
section provided a scheme for the taxation of the property of all corporations whose 
taxation was not specifically provided for otherwise in the act-just as the present 
sections do. Among the kinds of companies, however, to which it then related 
were some for whose taxation spe~ific provision has since been made. ::\lost signi
ficant among these were railroad companies. Indeed, the legislature seems to have 
had particularly in mind the case of railroad companies in framing section 16 as the 
following language quoted from that section will show: 

"The president, * "1 * shaU list for taxation, * * * all the 
personal property, which shall be held to include road bed, water and wood 
stations and such other realty as is necessary to the daily runui11g opera
tious of the road, moneys and credits of such corrpany or corporation. 
within the state, at the actual value in money, in manner following; in all 
cases return shall be made to the several auditors of the respective coun
ties where such property may be situated, together with a statement of the 
amount of said property which is situated in each township, incorporated 
villagr, city or ward therein; the value of all movable property shall be 
added to the stationaty and fixed property and real estate, and apportioned 
to such wards, cities, incorporated villages, or townships, pro rata, in pro
portion to thJC value of the real estate and fixed property in said ward, 
city, incorporated village or township, * * *." 

The tax commission will at a glance recognize some of this language and re
member where it has gone in the subsequent history of the taxing laws of our state. 

When railroads were taken out of the operation of this section it was first 
amended by merely striking out the words "railroad company" leaving in the sec
tion the anomalous reference to road bed, water and wood stations and other sirr-
ilar terms, (See 73 0. L. 138). . 

When the statutes were codified in 1880 the reference to "water and wood 
stations" was left out, but what is now section 5405 G. C. appeared in what was 
then section 2744 R. S. as follows: 

"In all cases return shall be made to the several auditors of the re
spective counties where such property may be situated together with a 
statement of the amount of said property which is situated in each county, 
village, city or ward thereof. The value of all movable property shall be 
added to the stationary and fixed property or real estate and apportioned 
* * * in proportion to the value of the real estate and fixed property 

* * *" 

In the codification of 1910 this language was retained. The present form of the 
statute dates from its amendment in 102 0. L., 60. 

I call attention to the fact that in the original there were two words which were 
left out in the amendment of 1911-"stationary" which in the original was coupled 
with the word "fixed," the meaning of which is now under consideration, and the 
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word "movable" which was contrasted in the original with "stationary and fixed" 
property. In other words, in the original statute which, as has been remarked was 
intended to apply to railroad companies with other corporations, it seems clear that 
all property of such companies, excepting real estate, was divided into two classes, 
viz: (1) "movable property," and (2) "stationary and fixed property and real es
tate." The legislature in rraking this provision was undoubtedly thinking about 
the rolling stock of railroads, such as engines and cars, and intended to set such 
rolling stock over against all other species of tangible property at least. The 
problem still exists under said original section, however, to determine whether 
moneys, credits and investments which, as has been observed, were incapable of 
acquiring any independent situs of their own, were intended to be clased as "mov
able" or as "stationary and fixed." Undoubtedly the reason impelling the legisla
ture to contrast rolling stock with some other property was that the rolling stock 
did not have any natural fixed situs. The same reason might well have been ap
plied to intangible property. 

Again, in the original section, though the first classification was as above out
lined, the apportionment was to be made, not on the basis of "stationary and fixed 
property and real estate," but on the basis of "real estate and fixed property," thus 
omitting the word "stationary." 

In this connection it will be further observed that in the amendment of 1911 
the word "stationary" was dropped. I do not attach any significance either to the 
change in phraseology from one clause to another in the original section nor to the 
omission of the word "stationary" in the amendment of 1911. In my opinion the 
phrase "stationary and fixed" was intended by th,e legislature in 1859 to be synony
mous with the word "fixed" as subsequently used and the rreaning of the word 
'"fixed" having thus been determined its retention in 1911 must be regarded as indic
ative of an intention on the part of the General Assembly to the effect that the 
meaning of the word should be the same as it had previously been, viz: equivalent to 
"stationary and fixed." In this view I am supported by the only case which I have 
been able to find bearing on the question. I refer to Railway Co. vs. Kelsey, 9 0. 
Dec. Rep. 227, affirmed by the supreme court without report. The reporter's syllabus 
of that case is as follows: 

"Revised statutes, 2774, did not change the prior law, and the rules 
for the taxation of a railroad company, whose line runs through several 
counties of this state are: 1st. The value of the rolling stock is to be 
apportioned to the different counties and cities not as to value, but in pro
portion to the length of the road in each. 2nd. The fixed property is to 
be apportioned in the proportion that the value of the part in each county 
or city bears to the total in the state. 3rd. The value of moneys and 
credits are to he apportioned in each locality in the same proportion as the 
fixed property." 

The syllabus refers to a change made by Revised Statutes, section 2774, in the 
prior law. The court was considering whether or not the act of 1862, above re
ferred to, changed the original law emlcted in 56 0. L. 183. The amendment as we 
have seen provided a new scheme for the assessment of railroads by boards of 
county auditors and the rule of apportionment therein was as follows: 

"To each city, village, township or district, or part thereof therein, 
shall be apportioned such part thereof, as shall equalize the relative value 
of the real estate, structures, and stationary personal property of such com
pany therein, in proportion to the whole value of the real estate, structures 
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and personal property of such railroad company in this state, and so that 
the rolling stock of such corrpany shall be apportioned in the same pro
portion that the length of such road in said county bears to the entire 
length thereof in all of said counties or county, and to each city, village 
and district, or any part thereof therein." 

The controversy in the case was as to whether the moneys and credits of the 
railroad company should be apportioned like the rolling stock was required to be 
apportioned under section 2774, viz. according to the miles of main track or in pro
portion to the "real estate, structures and personal property." The court held that 
the latter rule of apportionment was correct and in so holding based its conclusion 
upon the reasoning set forth in the syllabus, viz., that the railroad act of 1862 was 
no different in respect to its rule of apportionment for moneys and credits than the 
general corporation act of 1859 which formerly applied to railroads had been. In 
other words, so far as apportionment was_ concerned the court was of the opinion 
that the only change made in the statute was to require rolling stock to be appor
tioned according to the miles of main track instead of in proportion to the 
"stationary and fixed property" in each taxing district. The court therefore neces
sarily considered and decided what the meaning of the original law of 1859 was as 
to the apportionment of moneys and credits. On this point the court said at 
page 230: 

"The moneys and credits of the company have relation to its other 
property and should be accredited as much to one dollar thereof as to 
another, and as such moneys and credits have no special locality, the 
statute provides that they shall be apportioned to each county, city, village 
and township, in the sarre proportion that the fixed property is." 

This decision, then, which as careful perusal of the entire opinion shows was 
influenced by the practice which had been followed and of which apparently the 
court was cognizant, establishes the result that moneys, credits and investments, 
i, e., all intangible property, is outside of the classification of "fixed property" as that 
classification was created by the law of 1859. As I have previously stated that 
in my opinion the term "fixed property" as it now appears in the statute after the 
amendment of 1911 has the same meaning as that which it had acquired previously 
to that amendment, it follows that the term "fixed property" docs not include 
intangible property such as moneys, credits and investments. 

The case cited did not, of course, pass directly upon the question as to whether 
any tangible property was to be regarded as outside of the classification of "fixed" 
property. I think it is clear, however, that any property having the attributes of 
the rolling stock of a railroad would not be regarded as "fixed"; that is to say, 
any tangible personal property which in use would be constantly in motion from 
one place to another is not within the scope of the term "fixed property." 
\Vhether there is any property belonging to corporations other than public utilities 
and having these characteristics I can not say. I can conceive of such a case as, 
for example, motor trucks or motor vehicles used hy manufacturing or mercantile 
corporations for transportation purposes and not so kept as to return regularly to 
some particular garage as their home station. Thus such a company might provide 
motor vehicles for the use of its traveling salesmen who would tour some district 
of the state soliciting orclers for the product of the company. Such property could 
not be n·garded as "fixed" and it would necessarily take its taxable situs from the 
domicile of the company-the company's principal place of business. 

Section 5371, above quoted, might be regarded as furnishing a test which is to 
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be applied here. That section as we have seen requires merchants' and manufac
turt·rs' ~tucks and personal property upun farms to In~ listed in the rlistrict in which 
it is situated, thus giving to such tangihlc personal property an inclepenclent situs of 
its own. It further requires all other personal property, tangible and intangible, 
to be listed in the di,trict in which the per:'on to he charged with taxes thereon 
resides, except that if such person docs not reside within the county where the prop
erty is listed it shall he lister! in the tuwmhip, city or village where the property 
is when listed. This last provi,ion, th"ugh meaningle" as I ha\·e .;tater! \\·hen at
tcrrpt is made to apply it to intangihle property, i, perit:ctly cajJable of application to 
tangible property such as oftice furniture, vehicles, domestic animals, other than 
those upon farms, and the like. The principle which I have in mine! may he 
phrased thus: 

That property is to be regarded as "fixed'' for the purposes of section 5405 
which has an independent ,itus of its own hy Yirtue of section 5371 of the General 
Code. To apply this principle, however, would produce results which I do not think 
the legislature intended. For example, as applied to a railroad company under the 
tax law of 1859 it would result in all office furniture in the county Hherein the 
railroad had its principal place of business being listed in the taxing district wherein 
that principal place of business was situated, whereas all such property in all the 
other counties of the state would be situated in the several taxing districts in 
which it might be found. In other words such property would be regarded as 
"fixed" in the counties other than the one in which the principal place of husiness 
of the company was located and as otht•rwise in the county wherein such place of 
business was located. 

I find myself therefore obliged to reject the provisions of section 5371 as a 
test in determining the meaning of section 5405. I come hack therefore to the 
meaning previously suggested which I may epitomise as follows: 

The term "fixed property" includes all tangible personal property which in use 
is being kept on tax listing day at some particular place though it may be taken 
from that place occasionally and even habitually if it is always returned to that 
place for safe-ke~::ving or ulh~::rwi~t: \\ben uut in u,e. The tenr excludes all intangi
ble property such as moneys, credits ancl investments and such tangible property as 
vehicles which arc not only hahitually moved about from place to place when in 
use but which are not assignable to any particular place as a place of safe-keeping 
or rest. 

From this statement it will be seen that I can make but a partial and imperfect 
answer to your question as to what items of those mentioned in section 5376 repre
sent property which is subject to apportionment anrl what come within the classifi
cation of "fixed property." Section 5376 is not framed on this basis. However, 
I may undertake such an answer to your question as I find myself able to give. 

Section 5376 G. C. provides as follows: 

"Such statements shall truly set forth all live stock, all vehicles, all 
tools and machinery, all householcl goorls and furnishings, all jewelry, all 
moneys, all credits, all bonrls ancl corporate stocks, all annuities, and the 
value of each of all said itt·ms; the average value of the materials and 
rranufactured articles required to be listed hy manufacturers; the average 
value of the goods and merchandise rerJuirecl to ]Jl' listecl hy nwrchants; all 
property required to be lbted by [Jawnhroker~. and the value thereof; the 
monthly average amount or value, for the time he held or controlled them 
within the preceding year, of all moneys, credits, or other effects, within 
that time invested in, or converted into bonds or other securities not taxt!cl, 
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to the extent he may hold or control such bonds or securities on tax listing 
day, and no indebtedness created in the purchase of such bonds or securi
ties shall be deducted from the credits required to be listed herein; all 
other personal property, of every kind, character or description, and the 
value thereof." 

The following is a tabular statement of the classification of items mentioned 
111 this section for the purposes of section 5405 G. C.: 

Fixed Property. 
Live stock on farms or kept at any par

ticular place. 
Vehicles subject to the classification 

above expressed respecting live 
stock. 

Tools, machinery, household goods (of-
fice furniture), furnishings. 

Jewelry. 
::\lanufacturers' stocks. 
Materials. 
::\Iachinery, etc. 
Merchants' stocks (other than those of 

peddlers). 
Property in pawn. 
Other personal property. 

Apportioned Property. 

Live stock, if any, so used for trans
portation purposes and not having any 
definite or assignable location of its 
own. 

Vehicles subject to the classifications 
above expressed respecting live stock. 

::\loneys. 

Credits. 

Bonds and corporate stocks. 

Annuities. 

Effects converted into non-taxable se
curities. 

Peddlers' stocks. 

It is to be sure possible, at least in an academic sense, that any given class of 
tangible property, excepting probably manufacturers' stocks, may acquire a trans
itory character by the manner in which the owner uses it. That is to say, by a 
transitory character I mean that the property is habitually and continually in a state 
of transit so that it can have no situs anywhere excepting at the dorr icile of its 
owner. This, an incorporated company might well, through its agents, peddle 
goods, for this purpose having horses and wagons and stocks of merchandise con
tinually "on the move" from place to place. Such· property would, of course, not 
be "fixed." 

In short, I can do no more than repeat the statement that I have already made 
to the effect that the items set forth in section 5376 of the General Code are not 
divisible into classes for the purpose of section 5405 of the General Code at all. 

Very truly yours, 

1423. 

JoSEPH ::\lcGHEE, 
Atton1ey-General. 

APPROVAL OF BO~D ISSUE OF THE CITY OF LORAIX-$37,500.00. 

CoLUMBl:S, OHio, August 26, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE:I!EN :-

In re: Bonds of the city of Lorain, in the sum of $37,500.00, for the 
purpose of extending the water mains of the waterworks of said city. 
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I have examined the transcript of the proceedings of the council and other 
officers of the city of Lorain in the is,uance of the above described bonds, and beg 
to advise you that said proceedings are in all respects legal, and that the hands 
when issued will constitute valid and binding obligations of the city, payable accord
ing to their tenor. 

In this connection I may state that the transcript discloses the fact that the 
proceeds of the bonds are intended to he used in carrying out an agreement made 
between the council of the city and the L'nited States Shipping Board Emergency 
Fleet Corporation, the general tenor of which is that the corporation, which is Sl .. 

curing housing facilities for a large number of laborer, engaged in war shipping 
industries, is to put in all necessary rrunicipal improvements, anrl the city is to pay 
such part as it would ordinarily pay for the making of such municipal improvements 
by way of reimbursement to the corporation. 

This procedure would be, of course, violative of those provisions of the Gen· 
era! Code which require municipal improvements to be made upon contracts entered 
into by the director of public service after competitive biuding. However, this fact 
does not in my judgment affect the validity of the bonds, which arc issued for a 
perfectly lawful purpose, but goes to the legality of the proceedings for the expen
diture of the fund created by the sale of the bonds after such sale takes place. 

I therefore approve the bonds for purchase, and retain the transcript for the 
purpose of comparison with the bonds when printed and delivered, though the 
form of the bonds which is set forth in the transcript is perfectly satisfactory. 

Very truly yours, 
JoSEPH i\IcGHEE, 

A ttonzey-Genera I. 

1424 

APPROVAL OF COXTRACT BETWEEX SECRETARY OF AGRICULTURE 
A~D HARRY C. HOLBROOK. 

CoLt:Mnt:s, OHIO, August 26, 1918. 

Hox. X. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 

DEAR SIR:-You have submitted to this department contract entered into be
tween yourself and one Harry C. Holbrook, under date of .\ugust 14, 1918, wherein 
:\Ir. Holbrook is to act as architect for an addition to the Ohio State Fish Hatchery 
building at Put-in-Bay, Ohio, he to receive therefor the ~urn of five per cent of the 
cost of the work. 

I have approved the contract after careful examination and after having re
ceived frorr the auditor of state a certificate that there is money available for the 
purposes thereof, and have filed said contract in the office of the auditor of state, 
herewith returning to you the duplicate copies which you submitted. 

Very truly yours, 
JoSEPH :\fcGHEE, 

A ttorne:y-General. 
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1425. 

APPROVAL OF ABSTRACT OF TITLE TO LOT 86 OF WOOD BROWN" 
PLACE, FRAN"KLIX COUNTY, OHIO. 

CoLUMBUS, OHIO, August 27, 1918. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
b~ts, Ohio. 
DEAR SIR :-I am in receipt of an abstract of title for the following described 

lot of land, situated in Franklin county, Ohio, and known as lot number eighty-six 
(86) of the Wood Brown Place, as shown by plat of said addition recorded in plat 
book 5, pages 196-197, recorder's office, Franklin county, Ohio, being a part of the 
following premises, to-wit: 

Being a part of quarter township number three (3), township number 
one (1), range number eighteen (18), United States military lands. Be
ginning at a point in the center of Lane avenue, where it intersects the 
west line of the right of way of The Columbus, Hocking Valley and To
ledo Railroad, thence running in a southerly direction with and along said 
west line of the right of way of said railroad to the point where it inter
sects the north line of the land owned by Jerry 0. Lisle, thence running 
in a westerly direction with said Jerry 0. Lisle's north line 905 feet, more 
or less, to a point in the center of the Scioto river and Olentangy free 
turnpike, thence running in a northerly direction along the center of said 
Olentangy and Scioto river free turnpike 1,348 feet, more or less, to the 
center of Lane avenue, thence running in an easterly direction with the 
center of Lane avenue 515 feet, more or less, to the point of beginning
containing twenty-four (24) acres of land, more or less. 

I have carefully examined said abstract and find no defects in the title as dis
closed thereby. 

There are no encumbrances or liens upon said premises except the taxes for 
the year 1918 which are undetermined and unpaid; also a special assessment on said 
premises for pike irrprovement, amounting to 40c principal and lc interest due in 
June, 1919. 

I am therefore of the opinion that said abstract disclosed on August 19, 1918, 
a good title in Anna Pheneger to the premises hereinbefore described. 

1426. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE TO LOT 87 OF WOOD BROWN 
PLACE, FRAXKLIN COUXTY, OHIO. 

CoLUMBus, OHIO, August 27, 1918. 
Hox. CARL E. STEEB, Secretary, Board of Trustees, Ohio State Universit:y, Colum

bus, Ohio. 
DEAR SIR :-I am in receipt of an abstract of title for the following described 

lot of land, situated in Franklin county, Ohio, and known as lot number eighty
seven (87) of the Wood Brown Place, as shown by plat of said addition recorded in 
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plat book 5, pages 196-197, recorder's office, Franklin county, Ohio, being a part of 
the following premises, to-wit: 

Being a part of quarter township number three (3), township numher 
one (1), range number eighteen (18), United States military lands. Be
ginning at a point in the center of Lane avenue, where it intersects the 
west line of the right of way of The Columbus, Hocking Valley and To
ledo railroarl, thence running in a southerly direction with and along said 
west line of the right of way of 'aid railroad to the point where it inter
sects the north line of the Janel owned hy Jerry 0. Lisle, thence running in 
a westerly direction with said Jerry 0. Lisle's north line 905 feet, more or 
less, to a point in the center of the Scioto river and Olentangy free turn
pike, thence running in a northerly direction along the center of said 
Olentangy and Scioto river free turnpike 1,348 feet, more or less, to the 
center of Lane avenue, thence running in an easterly direction with the cen
ter of Lane avenue 515 feet, more or less, to the point of beginning
containing twenty-four (24) acres of land, more or less. 

I have carefully examined said abstract and find no defects in the title as dis· 
closed thereby. 

There are no encumbrances or liens upon said premises except the taxes for 
the year 1918 which are undetermined and unpaid; also a special assessrrent on 
said premises for pike improvement, amounting to 40e principal and 1c interest due 
in June, 1919. 

I am therefore of the opinion that said abstract disclosecl on August 19, 1918, 
a good title in Louise Pheneger to the premises hereinbefore.tdescribed. 

Very truly yours, 
JosEPH l\IcGHEE, 

A ttorne:Y-General. 

1427. 

APPROVAL OF ABSTRACT OF TITLE LOT 34 OF \VOOD BROW:--J 
PLACE, FRAXKLIX COUXTY, OHIO. 

CoLl::I!Bl:S, OHm, August 28, 1918. 

Hox. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-I am in receipt of an ab~tract of title for the following described 
lot of Janel, situaterl in Franklin county, Ohio, and known as lot numher thirty
four (34) of the \\'ood Brown Place, as shown by plat nf said aclclition recorcled in 
plat honk 5, pages 196-197, recorder's office, Franklin county, Ohio, being a part of 
the following premises, to-wit: 

Being a part of quarter township number three (3), township number 
one (1), range numher eighteen (18), United States military lands. Be
ginning at a point in the center of Lane avenue, where it intersects the 
west line of the right of way of The Columhus, Hocking Valley and To
ledo railroad, thence running in a southerly direction with ami along said 
west line of the right of way of said railroad to the point where it inter
sects the north line of the land owned by Jerry 0. Lisle, thence running in 
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a westerly direction with said Jerry 0. Lisle's north line 905 feet, more or 
less, to a point in the center of the Scioto river and Olentangy free turn
pike, thence running in a northerly direction along the center of said 
Olentangy and Scioto river free turnpike 1,348 feet, more or less. to the 
center of Lane avenue, thence running in an easterly direction. with the 
center of Lane avenue 515 feet, more or less, to the point of beginning
containing twenty-four (24) acres of land, more or less. 

I have carefully exarrined said abstract and find no material defects in the 
chain of title to said premises as disclosed thereby. 

Said abstract does not show any encumbrances or liens upon said premises 
except the taxes for the year 1918, which are undetermined as to amount and un
paid; and except a special assessment on said premises for road improvement, 
amounting to 41c, inclusive of interest. 

I am therefore of the opinion that said abstract discloses that on August 19, 
1918, the heirs of George W. Lakin had a good and sufficient title to the premises 
hereinbefore described, subject, however, to the dower interest of ::\Iary E. Lakin, 
widow of said George W. Lakin. It does not appear from said abstract that an 
affidavit has been prepared in accordance with the provisions of section 2768 Gen
eral Code (103 Ohio Laws, 99) showing the heirs at law or next of kin of said 
George W. Lakin at the time of his death and presented to the county auditor for 
transfer of said premises of said George W. Lakin to his heirs at law, and recorded 
in the office of the county recorder. 

\Vould therefore advise you to see that said affidavit is placed on record prior 
to your acceptance of the deed for said premises. 

I am returning herewith the abstract of title submitted. 

1428. 

Very truly yours, 
JoSEPH ::\lcGHEE, 

Attorney-Gmeral. 

APPROVAL OF BOXD ISSUE OF VILLAGE OF WEST PARK-$10,359.00. 

CoLUMBUS, Omo, August 28, 1918. 

Industrial Commissiou of Ohio, Columvus, Ohio. 

GEXTLE!IIEN :-

In re: Bonds of the village of West Park, Ohio, in the arr.ount of 
$10,359.00, in anticipation of assessments levied for the construction of 
sidewalks on certain streets of said village. 

I have examined the transcript of the proceedings of the council and other 
officers of the village of West Park, Ohio, in the issuance and sale of the 
above described bonds, and am of the opinion that such proceedings are in all 
respects legal, and that the bonds when properly signed and delivered will consti
tute valid obligations of said village, payable in accordance with their terms. 

The form of the bonds has been approved, but the transcript will be retained 
for the purpose of making comparison with the original bonds. 

Very truly yours, 
JosEPH ::\IcGHEE, 

Attorney-General. 
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1429. 

APPROVAL OF ABSTRACT OF TITLE TO LOT XO. 25 OF WOOD 
BROWN PLACE, FRAXKLIX COUNTY, OHIO. 

CoLL'"MBUS, OHio, August 30, 1918. 

Ho:s-. CARL E. STEEB, Secretary, Board of Trustees, Ohio State U11iversity, Colmn· 
bus, OUo. 

DEAR SIR :-I am in receipt of an abstract of title for the following described 
premises, situate in the township of Clinton, in the county of Franklin, and in the 
state of Ohio, to-wit: 

Being lot number twenty-five (25) of Wood Brown Place Addition, as 
the said lot is numbered and delineated upon the recorded plat thereof, of 
record in plat book No. 5, pages 196-197, recorder's office, Franklin county, 
Ohio. 

In addition your l\Ir. Kohr informs me that Sarruel R. \Vatkins, who executed 
a deed for said premises on X ovember 2, 1915, to Arminta B. Ickes, was unmarried 
at that time and at the time the said deed was delivered. 

Mr. Kohr has also furni~herl me with copy of a release of the aforesaid prem
ises from the operation of the judgment obtained in the case of The Ohio State 
Savings Association vs. Arminta B. Ickes et a!., in cause No. 65,193, Franklin 
county, Ohio, court of common pleas. Said release was placed on record August 
29, 1918, and a copy thereof has been attached to the abstract. 

I have carefully examined said abstract in connection with the additional in
formation given above and find no rraterial defects in the title as disclosed thereby. 

The abstract discloses no encumbrances or liens upon said premises except the 
taxes for the year 1918, which are undetermined as to amount and are unpaid and 
a lien. 

I am therefore of the opinion that said abstract, when taken in connection 
with the additional information that I have referred to above, disclosed on August 
19, 1918, at 7 a. m., a good and sufficient title in Henry G. \Vatson to the premises 
hereinbefore described. 

I am returning herewith the abstract submitted. 

1430. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF EAST VIEW, OHIO. 
$11,800.00. 

CoLUMBUS, 0Hro, August 31, 1918. 

l11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In re: Bonds of the village of East View, Ohio, in the sum of $11,-
800.00, for the purpose of constructing a water main in Van Ness boule
vard, in said village. 

5 Vol. II-A. G. 
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I have examined the transcript of the proceedings of the council and other 
officers of the village of East View, Ohio, in the issuance and sale of the above 
described bonds, and am of the opinion that such proceedings are in all respects 
legal and that the bonds when properly signed and delivered will constitute valid 
obligations of the said village, payable in accordance with their terms. 

The form of the bonds has been exarrined but the transcript will be retained 
for the purpose of making comparison with the original bonds. 

Very truly yours, 
JosEPH :\IcGHEE, 

A ttomey-General. 

1431. 

APPROVAL OF BOXD ISSUE OF THE VILLAGE OF EAST VIEW, OHIO. 
$32,600.00. 

CoLt:MBt:s, 0Hro, August 31, 1918. 

Industrial Commission of Ohio, Columbus, Ohio . 

. GENTLEMEN:-

In re: Bonds of the village of East View, Ohio, in the sum of $32,-
600.00, in anticipation of special assessments for constructing storm and 
sanitary sewers in Van Xess boulevard, in said village. 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View, Ohio, in the issuance and sale of the above 
described bonds, and am of the opinion that such proceedings are in all respects 
legal and that the bonds when pToperly signed and delivered will constitr.te valid 
obligations of the said village, payable in accordance with their terms. 

The form of the bonds has been examined but the transcript will be retained 
for the purpose of making comparison with the original bonds. 

Very truly yours, 
JosEPH :\JcGHEE, 

A ttonzey-General. 

1432. 

:\IUXICIPALITY-CITY EXGIXEER-POWER OF APPOIXT.\IEXT AND 
RDTOVAL OF. 

The power of appointment and removal of the city engiueer is vested in tlu!' 
mayor if such engineer is the head of a sub-department established in the depart
ment of public service by the director thereof; if 110 such sub-department has been 
so established the engineer is a general emplo:ye of the departme11t of public service 
and is to be appointed and removed by the director thereof. 

CoLt:~!Bl:S, 0Hro, September 4, 1918. 

Bureau of hzspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-You request my opinion as follows: 

"We are respectfully calling your attention to sections 4246 and 4247 
G. C., and might cite you to opinion, page 337 of the Annual Reports of the 
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Attorney General for 1912, giving the director of service the power of mak
ing appointments. 

Questio11 : h the selection or remm·al of a city engineer vested in the 
director of public sen-ice?" 

The following sections of the General Code furnish, I believe, a rather clear 
answer to your question: 

"Section 4246.-The executi,·e power and authority of cities shall be 
vested in a mayor, president of council, auditor, treasurer, solicitor, director 
of public service, director of public safety, and such other officers and dP
partments as are provided by this title." 

"Section 4247.-Subject to the limitations prescribed in this subdivis
ion such executive officers shall have exclusive right to appoint all officers, 
clerks and employes in their respective departments or offices, and like
wise, subject to the limitations herein prescribed, shall have sole power to 
remove or suspend any of such officers, clerks or employes." 

"Section 4250.-The mayor ~hall be the chief conservator of peace 
within the corporation. He shall appoint, and have thP power to remove, 
the director of public service, the director of public safety, and the heads 
of the sub-departrr:ents of the departments of public service and public 
safety, * * *" 

"Section 4327.-The director of public service may establish such sub
department as may be necessary and determine the number of superin
tendents, deputies, inspectors, engineers, harbor masters, clerks, laborers 
and other persons, necessary for the execution of the work and the per
formance of the duties of this department." 

I think a mere reading of these sections makes it obvious that your question 
can not be answered unequivocally either way. It all depends upon whether there 
is a sub-departnwnt of engineering in the department of public ~en·ice. Such a 
sub-department, if it exists, would be established hy the director of public service 
and by no other authority. If the director c:.tablishes such a sub-department then 
the head of it is subject to appointment and removal hy the mayor. If no such 
sub-department has been created then any engineer who would be £'mployrd in the 
department of public service, no rrattcr how dignified his title might be, would he 
merely a general employe of the department and not the head of a sub-department. 
As such, he would be subject to appointment and removal by the director of public 
Sef\'ICe. 

The answer to your question, then, depends upon whether or not the engineer 
is the head of a sub-department create<! hy the director of pulJ!ic service within his 
department. 

Very truly yours, 
} OSEPH :\!cGHEE, 

Attorney-General. 
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1433. 

COLLATERAL INHERITANCE TAX-BEQUEST TO GRANDSON NOT 
SUBJECT TO. 

A bequest to a grandson, whose mother is living and is also a beneficiary of the 
grandfather's will, is not subject to the collateral inheritance tas. 

CoLUMBUS, OHIO, September 5, 1918. 

HoN. FRED W. McCoY, Prosecuting Attomey, Carrollton, Ohio. 
DEAR SrR:~You request my opinion upon the following question: 

"Mr. S. of this place willed his daughter and only child, llfrs. G., who 
is now living, $100.00 and the balance of his estate to her son-G., grand
son of S., who is now living. 

Is the bequest to the grandson under the circumstances subject to this 
tax?" 

Section 5331 of the General Code imposes a tax upon interests in property 
passing by death "to a person in trust, or otherwise, other than to or for the use 
of the father, mother, husband, wife, lineal descendant or adopted child, * *" 

Section 5333 of the General Code; which would have to be applied if the be
quest to the grandson were taxable, in order to arrive at the value of his taxable 
interest, provides as follows : 

"When a person bequeaths or devises property to or for the use of 
father, mother, husband, wife, lineal descendant or adopted child, dt.ring 
life or for· a term of years, and the remainder to a collateral heir, or to a 
stranger to the blood, the value of the prior estate, shall be appraised, 
within sixty days after the death of the testator, in the manner hereinafter 
provided, and deducted, together with the sum of five hundred dollars, 
frorrr the appraised value of such property." 

Section 5333 throws light upon the meaning of the phrase "lineal descendant" 
as used in section 5331; for it makes it rather clear that the general assembly did 
not intend to exclude from the scope of that term any person in the direct line of 
descent from the decedent. In other words, any descendant of the decedent who is 
not a "collateral heir or a stranger to the blood" within the meaning of section 
5333 appears to have been regarded by the general assembly as a "lineal descend
ant." Section 5333 further makes it apparent that the question as to whether or 
not a given person is a "lineal descendant" of the decedent can not depend upon the 
fact that there are other "lineal descendants" living, more nearly related to the 
decedent than he. In other words, the phrase "lineal descendant" is not limited to 
the nearest surviving lineal descendant, but applies to any who would come within 
the natural scope of that phrase. 

Of course, if there were no other provisions in the statute one would say that 
the phrase "lineal descendant" would naturally include a grandson. Such other 
expressions as we find in the statute do not tend to show that the phrase is used 
in any other than its natural sense. It would rather emphasize its use in that sense. 

If authority is needed for the proposition that the phrase "lineal descendant" 
naturally includes a grandson, I might refer you to In re Winchester's Estate, 140 
Cat. 468. The exact result in that case may not be law in Ohio because of the 
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phraseology of the amendment to section 5331 as compared with that of the ori
ginal statute; but in so far as it touches the question now under consideration it 
was, in my opinion, correctly decided. 

I might add that the phrase "adopted child" as used in the statute probably is 
limited in its scope to the person sustaining that relation to the decedent; so that 
probably the issue of an adopted child would be persons whose interests are sub
ject to the tax. This is because section 5331 as originally enacted added the phrase 
"or the lineal descendants of an adopted child" to the catalogue of excepted per
sons, and this phrase was dropped when the section was amended in 1913. Hence 
it might be argued that because the whole phrase is "lineal descendant or adopted 
child" the legislature must have intended the same kind of a limitation with respect 
to the persons entitled to claim exemption under the first term as it apparently in
tended to impose with respect to those so entitled under the second term of the 
phrase. Such an argument, however, would not be well founded in my opinion. 
Going back to the original section we find the following language therein, which 
has also been omitted from the section as amended: 

"The wife or widow of a son, the husband of the daughter of a de
cedent." 

Here we have the words "son" and "daughter" used in one part of the statute 
and the phrase "lineal descendant"' in another. The general assembly e\"idently 
did not intend the latter phrase to be synonymous with "son" or "daughter," or 
it would have used those words throughout. In the original, then, "lineal descend
ant" undoubtedly included a grandson. The amendment did nothing to change 
this meaning, which rerr..ains the same as that which the phrase acquired in the 
original. This examination of the history of the statute, then, affords additional 
reasons for arriving at the result which I have previously expressed. 

For all the foregoing reasons. I am of the opinion that a hequest to a grand
son, whose father or mother is living, is exempt from the collateral inheritance 
tax-or, more accurately, not within the statute imposing the tax at all. Of 
course, I do not need to add that the issue of a daughter are just as much "lineal 
descendants" as the i~~ue of a son would he. 

1434. 

Very truly yours, 
JosEPH McGHEE, 

Attorney:General. 

TUITI0~-WHEN BOARD OF EDUCATIOX NOT LIABLE \VIIEX PUPIL 
ATTEXDS SCHOOL DJ ADJOIXIXG DISTRICT. 

TVhere a pupil lives more than one and ozze-half miles from the school td) 
·z.:hiclz he has been assigned in his owu district, and there is located a nearer school 
in lzis own district, but such pupil attends a school ilz au adjoi11ing district, ~i:hich 
school in the adjoining district, although nearer than the school to u:hiclz the pupil 
is assigned, is farther than the school z,•hiclz the pupil might haz-e attended in his: 
owzz district, under such circttmstazzces tzdtioll ca111zot be collected from the board 
of education of the district of the residence of such pupil by the board of education 
of the district u:here such pupil attezzded school. 

1Vhere a pupil lives more than one and one-half miles from the school to 
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which he has been assigned in his own district, but attends school i11 another dis
trict, u:lzich is farther from the residence of suclz pupil than tlze school in his ou•n 
district, the board of education of such district wlzere such pupil attends school 
cannot collect tuition from the board of educatioll of the .district u'lzere tlze pupif 
resides. 

Cou:~rBt:s, Oaw, Septerr.ber 5, 1918. 

HaN. A. C. ::\IcDot:GAL, P1·osecuting Attomey, Woodsfield, Ohio. 

DEAR SIR:-Your letter requesting my opinion reads: 

"I desire to have your opinion on the following statement of facts on 
behalf of the board of education of the Woodsfield Village School district 
of Woodsfield, Ohio. 

"Last year the John Feldner children were assigned to the Standing 
Stone school, Xo. 14, which is more than three miles from their residence 
by the public road, The Feldner children attended the \Voodsfield village 
schools, 652 rods from the Feldner residence by the public road, the 
\Voodsfield Village School district being an adjoining district to that in 
which the Feldners reside. The distance from the Feldner residence to 
No. 12 rural school is 570 rods by the public road and the distance from the 
Feldner residence to Xo. 5 rural school is about 560 rods. 

"School districts Nos. 14, 12 and 5 are all in the Center Township 
School district, the Woodsfield Village School district being an adjoin
ing district in the same township. 

"The question arises as to whether or not Center township pays for 
the schooling of the Feldner children in the Woodsfield Village School dis
trict or whether :Mr. Feldner should pay it. 

"For this school year the Feldner children have been assigned to 1\'o. 
12 school, being in the Center Township School district, the district in 
which they reside, the distance being 570 rods from the Feldner residence 
to X o. 12. ::\lay they attend the \V oodsfield village schools at the expense 
of the Center Township district?" 

Pertinent to your inquiry is section 7735 G. C., which reads in part: 

"\Vhen pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may at
tend a nearer school in the sa.Ir.e district, or zj there be llOI!e nearer therei11. 
then the nearest school in another school district, in all grades below the 
high school. * * *·" 

Applying the same to your case we have in substance the following: 

The children of John Feldner, who live in Center Township Rural 
School district, were assigned to the Standing Stone school, X o. 14 of said 
district, which Standing Stone school was more than three miles from 
the Feldner residence. The Feldner children, instead of attending the 
school to which they had been assigned in their own district, artended the 
·woodsfield school, which is located in an adjoining district. The "' oods
field school is located 552 rods from the Feldner residence. In Center 
Township Rural School district there is located school Xo. 5, which is 560 
rods frorr· the Feldner residence, and school X o. 12, which is 570 rods 
from the Feldner residence. 
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The fir:-t question 1s: Can the \\'oodstield dllage hoard of education 
collect tuition for such Feldner children from the Cent(·r Township rural 
board of education, on account of the attendance of sairl Feldner children 
at the \Yoodsfield school? 

The ,ection ahon· <]tinted proYirles that when children liw more than one ancl 
one-half miles from the school to which they are assigned in the rlistrict in which 
they reside, such pupils ha \'e a right to attend a nearer school in the same district. 
In your case you say that the children Ih·cd more than three miles, so that they 
could not be required under said section to attend the school to which they had 
been assigned. The section provides, though, that if there be no nearer school 
than the one to which they ha,·e been assigned in their 0\\11 district, then they may 
attend the nearest school in another school district. That condition does not arise 
in this case because schools Xos. 5 and 12 are both nearer to the Feldner residence 
than is the \\'oodsfield school, and while the children would have had a right to 
attend a nearer school in their own district, they did not have a right to attend a 
school located outside of their district when there was a nearer school located 
within the district. In other words, several conditions must attach before a hoard 
of education is required to pay the tuition of pupils who attend a nearer school 
than the une tu which they have been assigned in their own district. (1) The~· 

must live more than one and one-half miles from the school to \\ hidt they have 
been assigned, and, (2) there must be no nearer school in their own district. 
\Vhen both of these conditions attach, then a pupil may attend a nearer school in 
another district and the board of education of the district of the residence of such 
pupils must pay the tuition of such pupils who attend such nearer school in the 
other district. (The above, however, is subject to the further condition that said 
schools are not centralized and the transportation is not provided.) 

In Boyce vs. Board of Education, i6 0. 5-, 365, the childn·n of the plaintiff were 
assigned to a school which was more than one and one-half miles frorr their home. 
They sought admittance in a school in an adjoining district, which school was far
ther from their residence than the one to which they had hccn assigned. Admit
tance was refused ami a mandamus action was commenced. in the petition in which 
it was alleged that the road along which the pupils would be compelled to travel. in 
going to and from the school to which they had been assigned, was shaded on both 
sides with large trees and was dangerous to !ran~!. In a per curiam opinion the 
court say, at page 368: 

"It is equally clear from the language which the legislature has em
ployed that the only purpose to he accomplisher! hy the >ection is to relieve 
school children from the necessity of attending a school in their own dis
trict which is more than one mile and a half from their residence if there 
is a nearer sclwol in a~zotlzcr district. Since the petition admits that the· 
school which is under the control of the dcfenrlants is more remote from 
the residence of the relator than is the school of the district in which he 
resides, the circuit court correctly determined that the statute docs not au
thorize the transfer." 

So in our case. since it is admitted in the statement of facts that the Feldner 
children could have attended a nearer school in their own district_ the tuition to 
which they would have been entitled. had there hccn no such ncarl·r school, cannot 
be collected from the hoard of education of the di'itrict of their residence. 

In your second question you say that the children have this year been assigned 
to school Xo. 12 and you ask if they can attend the \\'oodsfield school and col
lect tuition from the board of education of their residence for such attendance. 



1160 OPINIONS 

The Boyce case, above mentioned, settles your question precisely, for you stat~ 
in your letter .that school No. 12 is only 570 rods from the Feldner residence and 
that the \Voodsfield school is 652 rods from their residence. So that, the tuition 
could not be collected from said board of education of the district of the resi· 
dence of said pupils. 

1435. 

Very truly yours, 
JoSEPH :\fcGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE TO LOT XO. 43 OF WOOD 
BROWN PLACE, FRAXKLIN COU~TY, OHIO. 

HoN. CARL S. STEEB, Secretary Board of Trustees, Ohio State Universitj•, Colum
bus, Ohio. 

DEAR SrR :-I am in receipt of an abstract of title covering lot of land located 
in Franklin county, Ohio, known as lot No. 43, \Vood Brown Place, as shown by 
plat of said addition recorded in plat book 5, P. 196-197, recorder's office, Franklin 
conuty, Ohio, and being part of the following described premises, to-wit: 

"Being a part of quarter township number three (3), township num
ber one (1), range number eighteen (18), United States military lands. 
Beginning at a point in the center of Lane avenue, where it intersects the 
west line of the right of way of The Columbus, Hocking Valley and To
ledo railroad, thence running in a southerly direction with and along said 
west line of the right of way of said railroad to the point where it inter
sects the north line of the land owned by Jerry 0. Lisle, thence running in 
a westerly direction with said Jerry 0. Lisle's north line 905 feet, more or 
less, to a point in the center of the Scioto river and Olentangy free turn
pike, thence running in a northerly direction along the center of said 
Olentangy and Scioto river free turnpike 1,348 feet, more or less, to the 
center of Lane avenue, thence running in an easterly direction with the 
center of Lane avenue 515 feet, more or less, to the point of beginning
containing twenty·fou.r (24) acres of land, rr.ore or less." 

I have carefully examined said abstract and find no material defects in the 
title as shown thereby. Said abstract does not show any liens or encumbrances 
upon said lot Xo. 43 except the taxes for the year 1918, which are undetermined 
and unpaid. 

I am, therefore, of the opinion that said abstract disclosed on September 4th, 
1918, a good title in Joseph P. Byers to the premises hereinbefore described. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1436. 

APPROVAL OF BOXD ISSUE OF \YILLL\:\IS COL"XTY-$40,()()().00. 

Cou::o.rne!', Onro, September 7, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re: Bonds of \Villiams county, Ohiu, in the sum of $40,000.00, for 
the purpose of creating a fund for the construction of fifteen certain de,ig
nated and described bridges in said county. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of \Villiams county, Ohio, and of other officers 
relating to the above issue of bonds and find said proceedings to be in· all respects 
in conformity to the provisions of the General Code of Ohio relative to bonrl 
issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and deli n~red, constitute valid and sub
sisting obligations of said county, to be paid according to the tenrs thereof. 

Xo bond form of the bonds to be printed covering said issue has been submit
ted for my approval, and I am therefore retaining said transcript until proper bond 
form is submitted and approved. 

1437 

\T cry truly yours, 
JosEPH McGHEE, 

Attome:y-General. 

COU~TY RECORDER-I:XDICES KEPT BY III:\f XOT "RECORDS"-XO 
FEES FOR SEARl.H CA:X BE CHARGED. 

The indexes required or authori::ed to be kept b)• a county recorder are no part 
of the record. To consult such indexes at the request of a citi::cn is not a "search 
of the record without copy" for wlticlz a fee may be charged. 

CoLUMBUS, OHIO, September 7, 1918. 

HoN. }OHN L. CABLE, Prosecuting Attorney, Lima, Olzio. 

DEAR SIR :-I acknowledge receipt of your letter of recent date requesting my 
opinion as follows : 

"Section 2779 of the General Code, referring to the fee to be collecterl 
by the county recorder, provides in part: 

'For each search of the record without copy, fifteen cents.' 
The present county recorder and those who have held office prior to 

him in this county have, at the request of persons coming into the office 
gone to the abstract index and advised them as to who holds the title to 
a lot inquired about and also advised from this same abstract index, the 
number, and amount of mortgages and made no charge for the same. 



1162 OPINIOXS 

\Viii you please give rre a definition of the above term, 'for each search 
of the record without copy, fifteen cents'? 

Also advise if the recorder has any authority to refer to this abstract 
index record without making a charge for the same-this index record 
showing the number of the lot or the quarter section of land and is in fact 
an abstract of that particular real estate, all appearing upon the one page. 

I call your attention to section 12930 of the General Code." 

Section 12930 of the General Code, to which you refer, makes it a penal 
offense for a salaried county official to remit a fee. 

You have sufficiently quoted from section 2779 of the General Code. The fol
lowing other provisions of the General Code with respect to the duties of the 
county recorder may be considered: 

"Section 2757.-The recorder shall keep four separate sets of records, 
narr_ely: First a record of deeds, in which shall be recorded all deeds, pow
ers of attorney, and other instruments of writing for the absolute and un
conditional sale or conveyance of lands, tenements and hereditaments; 
second, a record of mortgages, in which shall be recorded all mortgages, 
powers of attorney, or other instruments of writing by which lands, tene
ments, or hereditaments are or may be mortgaged or otherwise conditionally 
sold, conveyed, affected, or incumbered in law; third, a record of plats, in 
which shall be recorded all plats and maps of town lots, and of the sub-di
visions thereof, and of other divisions or surveys or lands; fourth, a record 
of leases, in which shall be recorded all leases and powers of attorney for the 
execution of leases. All instrurrents entitled to record shall be recorded 
in the proper record in the order in which they are presented for record." 

It will be observed that none of the indexes which the recorder is required or 
authorized to keep are mentioned in this section, which prescribes the "records" 
which he shall keep. The indexes which it is the recorder's duty to keep are: The 
general alphabetical indexes (section 2764), a daily register of deeds and mortgages 
(section 2765), and when the county commissioners so order "sectional indexes," 
or as you describe them "abstract indexes" (section 2766). 

It is my opinion that these indexes are not "records." It is not the duty of the 
county recorder to consult the indexes upon the request of a citizen, and he may 
lawfully refuse to do so. Indeed, in a refined sense it may be said that he has no 
right to perform this service. This technical view, however, is extreme, and it 
would seem to be not improper for the recorder, on the making of a request such 
as that described in your letter, to consult the abstract index and inform the 
inquirer what it shows. Xo fee is prescribed for this service, and it must be regard
ed as a mere gratuitous accommodation. At all events, a recorder who has ex
tended such an accommodation and charged no fee for it is not subject to prose
cution under section 12930 of the General Code. 

You ask me to advise you as to the meaning of the phrase "for each 
search of the record without copy." In my opinion, this phrase contemplates a 
search of one of the records mentioned in section 2757 of the General Code. 

Very truly yours, 
JOSEPH ).fcGHEE, 

Attorney-General. 
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1438. 

APROVAL OF BOXD ISSCE OF :\L\HOXIXG COUXTY, OHI0-$48,000.00. 

CoLl.':I!Bl.'S, OHIO, September 7, 1918. 

Industrial Commission of Ohio, Columbus, 0/zio. 
GEXTLD!EX :-

In re: Bonds of :\lahoning county, Ohio, in the sum of $48,000.00, in 
anticipation of the collection of taxes and assessments to pay in part tht~ 

respective shares of said county and of the owners of benefited property 
assessed of the cost and expense of improving I. C. H. X o. 82, section "D", 
located in said county and in Beaver township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of :\Iahoning county, Ohio, and of other officers re
lating to the above issue of bonds and find said proceedings to be in all respects in 
conformity to the provisions of the General Code of Ohio relating to bond issues 
of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of said county, to be paid according to the terms thereof. 

The bond form submitted with and as a part of the corrected transcript is not 
entirely satisfactory to me and I arr therefore retaining said transcript until a 
proper bond form is submitted and approved. 

Very truly yours, 

1439. 

JosEPH :McGHEE, 
Attorney-General. 

APPROVAL OF RO~D ISSUE OF :\fAHOXIXG COUXTY, OIII0-$10,000.00. 

CoLt:MBt:s, OHIO, September 7, 1918. 

Industrial Commission of. Ohio, Columbus, Ohio. 

GENTLE:I!EX :-

In re: Bonds of l\Iahoning county, Ohio, in the sum of $10,000.00, in 
anticipation of the collection of taxes to pay the respective shares of said 
county and of Canfield township of the cost and expense of constructing 
the Youngstown-Salem road improvement located in said county and 
township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of :\lahoning county, Ohio, and of other officers 
relating to the ahove is.;ue of bonds and find said proceedings to he in all respects 
in conformity to the provisions of the General Code of Ohio relative to bond issues 
of this kinrl. 

I am therefore of the opinion that properly prepared bonds co,·ering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of said county, to be paid according to the terms thereof. 
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The bond form submitted with and as a part of the corrected transcript is not 
entirely satisfactory to me and I am therefore retaining said transcript until a 
proper bond form is submitted and approved. 

1440. 

Very truly yours, 
JoSEPH ::\lcGHEE, 

Attorney-Genera/. 

APPROVAL OF BOND ISSUE OJ;< l\IAHONING COUXTY, OHI0-$5,000.00. 

CoLUMBUS, OHIO, September 7, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re: Bonds of ::\Iahoning county, Ohio, in the sum of $5,000.00, in 
anticipation of the collection of taxes and assessments to pay the respective 
shares of said county, of Jackson township and of the owners of benefited 
property assessed of the cost and expense of constructing the Akron
Youngstown I. C. H. Xo. 18, section "R-2", road improvement, located in 
said county and township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of 1\Iahoning county, Ohio, and of other officers 
relating to the above issue of bonds and find said proceedings to be in all respects 
in conformity to the provisions of the General Code of Ohio relative to bond issues 
of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivered, constitute valid and sub
sisting obligations of said county, to be paid according to the term& thereof. 

The bond form subrr.itted with and as a part of the corrected transcript is not 
entirely satisfactory to me and I am therefore retaining said transcript until proper 
bond form is submitted and approved. 

1441. 

Very truly yours, 
JosEPH ::\fcGHEE, 

Attorney-General. 

DISAPPROVAL OF BOXD ISSUE OF VILLAGE OF BRYAN, 0.-$90,000.00. 

CoLUMBUS, OHIO, September 7, 1918. 

!lzdustrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of the village of Bryan, Ohio, in the sum of $90,000.00, 
for the stated purpose of enlarging, purchasing and installing new addi
tional power machinery for the municipal electric light and waterworks 
plant and making water main extensions in said village. 
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GENTLEMEN :-I have carefully examined the transcript of the proceedings of 
the council and other officers of the village of Bryan, Ohio, relating to the above 
issue of bonds and regret to say that I am compelled to disapprove said issue spe
cifically for the reason that the ordinance of council providing for said issue of 
bonds does not make provision for annual tax levies for interest and sinking fund 
purposes, as required by section 11 of Article XII of the State Constitution; which 
reads as follows : 

"Ko bonded indebtedness of the state, or any political sub-divisions 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is n:ade for 
levying and collecting annually by taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final re
demption at maturity." 

The financial statement of said village, which has been submitted with and as 
a part of said transcript, shows that the village has now outstanding "waterworks 
and electric light bonds" in the aggregate arr_ount of $81,000.00. As to these bonds 
the clerk certifies that the income from the waterworks and electric light plant in 
said village is sufficient to cover the cost of all operating expenses and interest 
charges and to pass a sufficient amount to the sinking fund to retire all of such 
outstanding waterworks and electric light bonds. 

It is quite possible that the authorities of the village of Bryan, in providing 
for the issue of bonds here in question, contemplated that the income from its water
works and electric light plant would be sufficient to provide for the payment of 
interest on these bonds and to create a sinking fund for their retirement as well. 
This may or may not explain the failure of council to provide for annual tax levies 
for interest and sinking fund purposes with respect to these bonds, in the ordinance 
providing for their issue. 

These bonds, however, if otherwise legal, would be direct obligations of the 
village as such, and a charge, so to speak, against the taxable real and personal 
property in said village. This being so, it would be the duty of the council of the 
village to levy taxes annually for interest and sinking fund purposes with respect 
to these bonds, at least to the extent that the income from the waterworks and 
electric light plant might not be sufficient for the purpose, aru:i to this end it was 
the duty of council, in enacting the ordinance providing for this issue of bonds, 
to make provision for such annual tax levies for interest and sinking fund pur· 
poses, in regard to the isue of bonds therein provided for. 

Link vs. Karb, 89 0. S. 326. 

In addition to the objection in the proceedings relating to this bond issue, just 
noted, I note that on May 1, 1918, the village issued electric light and waterworks 
bonds in the sun:· of $40,000.00. In view of this fact, the present proposed issue is 
subject to the approval of the Capital Issues committee which has assumed juris
diction to pass upon the purpose of all bonds, which, added to other bonds issued 
since April 5, 1918, exceed in the aggregate the sum of $100,000.00. 

The transcript does not show such approval by the Capital Issues committee 
and irrespective of any other consideration I would not feel justified in approving 
this bond issue for purchase by you, without the approval of such committee. 

Again, I note that though this issue of bonds was offered to the trustees of the 
sinking fund of the village, before the same was offered to you, said bonds were not 
offered to the board of commissioners of the sinking fund of the village school 
district. 
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The provisions of sections 3922 to 3924 inc. G. C. are somewhat uncertain with 
respect to the question of their application to bonds issued by villages. This de
partment, however, in passing upon the validity of dllage bonds purchased by you, 
has uniformly required the village authorities to offer such bonds to the board of 
commissioners of the sinking fund of the village school district, before approving 
their purchase by you. Of course if a separate board of commissioners of the 
sinking fund of the village school district has not been appointed by the common 
pleas court and qualified, in the rr.anner provided by section 7614 G. C., the board 
of trustees of the sinking fund of the village under the provisions of. said section 
may also act as the board of commissioners of the sinking fund of the village 
school district. 

Railway vs. Norwalk, 22 C. C. (X. S.) 590. 

However, there is nothing in the transcript to show that the board of tru~tees 
of the sinking fund of the village of Bryan is acting in such dual capacity, or that 
this issue of bonds was offered to and rejected by such board of trustees of the 
sinking fund, in the capacity of a board of commissioners of the sinking fund of 
the village school district, as well as in its primary capacity as a board of trustees 
of the sinking fund of the village. 

In this connection I might say that I would not be disposed to disapprove of 
the bond issue here in question on the two grounds last discussed, without awaiting 
further information with respect to these objections, or without, if need be, giving 
the village authorities an opportunity to comply with the requirements noted in said 
respective objections, by securing the approval of the Capital Issues committee and 
by making an offer of this bond issue to the board of commissioners of the sinking 
fund of the village school district. 

A consideration of the transcript of the proceedings relating to this bond issue 
suggests "two other questions which I do not find it necessary to decide, but which 
are proper to be noted by me at this time. The first relates to the stated purpose 
for which these bonds are to be issued. In this connection I note that this issue is 
one on a vote of the electors of the village and is in part "for the purpose of en
larging, purchasing and installing new additional power machinery for the rrunicipal 
electric light and waterworks plant." The question suggested is whether to this 
extent the stated purpose of the bond issue is a single one, or whether the ~arne 
comprehends two separate and distinct purposes, which should have properly been 
voted on as separate propositions. 

Section 3939 G. C. (107 0. L. 553), in paragraph "11" thereof, authorizes a 
municipal corporation to issue bonds for erecting or purchasing waterworks for sup· 
plying water to the corporation and the inhabitants thereof. 

Paragraph "12" of the same section authorizes the issue of bonds for erecting 
or purchasing works for the generation and transmission of electricity, for the sup
plying of electricity to the corporation and the inhabitants thereof. 

Paragraph, "2" of this section of the General Code provides for the issue of 
bonds of the municipal corporation "for extending, enlarging, improving, repairing 
or securing a more complete enjoyment of a building or improvement authorized 
by this section, and for equipping and furnishing it." 

It may be stated as a general principle that where the question of issuing honcls 
for several different purposes is submitted to the voters, a failure to specify the 
amount to be used for each purpose and to submit the different propositions sepa
rately renders the election illegal and the bonds invalid, and that the test whether 
a proposition for the issuance of municipal bonds is a single one is whether or not 
the several parts of the project for which the bonds are to be voted are so related 
that united they forrr· in fact but one combined and rounded whole. 
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The legislation relating to thi.; i'sue of bonds does not recite in so many words 
that these bonds arc issu~d for th~ purpose of purchasing and installing machinery 
in a cumbi11cd waterworks and electric light plant. It fairly appears, however, that 
this is the case and in view of this fact I am not dispmed to question the legality 
of the stated purpose of the bond issue in the light of the principle ahm·e noted and 
the express provisions of paragraph "2"' of section 3939, supra. However, I have 
made no exhaustive ~tudy of this question, and, as before noted, I do not find it 
necessary to cxpre,, any ~dtlcd opinion upon the question. 

As hereinabove stated, it appears from the financial statement, made a part 
of the transcript, that this village has outstanding waterworks and electric light 
bonds in the sum of $81,000.00. It likewise appears from said financial statement 
that about $47,000.00 of these outstanding waterworks and electric light bonds, in 
addition to street assessment bonds and other bonds entitled to deduction, wil! have 
to be deducted from the total amount of the outstanding bonds of the village, in 
order to permit the present issue within the five per cent. net limitation prescribed 
by the Longworth law with respect to bonrls issued unckr vote of the electors. 

The certificate made by the village clerk in regard to the outstanding water
works and electric light bonds of the village has already been referred to. If 
these outstanding bonds were waterworks bonds and it appeared that the income 
from the waterworks plant of the village was sufficient to cover the cost of operating 
expenses, interest charges and to pass a sufficient amount to a sinking fund for the 
retirerrent of such bonds, the village authorities would be entitled to deduct the 
amount of such waterworks bonds from the whole amount of the outstanding bonds 
of the village and thereby permit the proposed issue of bonds to be made within 
the five per cent. net limitation of the Longworth law. 

However, I know of no statutory provision requiring any part of the ino:ome 
of an electric light plant to be devoted to interest and sinking fund purposes with 
respect to bonds issued for the construction or improvement of such plant; nor 
do I know of any statutory provision which under any circ~mstances permits de
duction of municipal electric light bonds from the total bonded indebtedness of the 
municipality for the purpose of determining the net indebtedness of a municipality 
with respect to an} of the limitations of the Longworth law. 

The question here suggested is whether or not municipal bonds, issued for the 
erection or improvement of a co!T\bined waterworks and electric light plant owned 
by the municipality, can be deducted on a showing that the income from such rom
bined plant is sufficient to cover the cost of operating expenses, interest charges 
and to pass a sufficient amount to a sinking fund for the retirement of such bonds 
when due. 

The question is one of considerable difficulty, hut in view of the fact that T am 
required to disapprove this hon<l issue on the presmt kgislation of council, ft•r the 
reason tirst hen·in ahove noted, it is not necessary for me to decide this question 
and my only purpose in noting same is to insure proper consideration of the ques
tion in any future proceedings hy council of the village relating to the proposed 
issue of honds. 

On the consideration first herein ahovc noted, I am of the opinion that the issue 
of bonds here in question is not valid and that you should not purchase the same. 

Very truly yours, 
JOSEPH ::\IcGHEE, 

Attorney-General. 
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1442. 

APPROVAL OF BOND ISSUE OF STRUTHERS VILLAGE SCHOOL DIS
TRICT, MAHONIKG COUNTY, OHI0-$10,000.00. 

CoLUMBUS, OHIO, September 7, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In re: Bonds of Struthers Village School district of Mahoning 
county, Ohio, in the sum of ten thousand dollars (10,000.00) for the pur
pose of improving the public school property of said school district by in
stalling a sanitary system in the Sexton school and completing equipment 
in the Center street school. 

I have carefully examined the corrected transcript of the proceedings uf the 
board of education of the Struthers Village School district relating to the above 
issue of bonds, and find said proceedings to be in conformity to the provisions of 
the General Code of Ohio relating to bond issues of this kind. I am, therefore, 
of the opinion that properly prepared bonds covering the bond issue will, when the 
same are properly executed and delivered, constitute valid and binding obligations 
of said school district to be paid according to the terms thereof. The bond form 
submitted with and as a part of the transcript is not satisfactory to me, and I am. 
therefore, holding said transcript for the preparation of a suitable bond form. 

1443. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF HARDIN COUNTY, OHI0-$17,711.99. 

CoLUMBUS, OHIO, September 7, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of Hardin county, Ohio, in the sum of $17,711.99. in 
anticipation of the collection of taxes and assessments to pay the respect
ive shares of said county, of Buck township and of the owners of benefited 
property assessed, of the cost and expense of constructing Bellefontaine
Kenton I. C. H. No. 226, section ".\-1" road improvement located in sai..l 
county and township. 

GENTLEMEN :-I have made a careful examination of the transcript subrritted to 
me of the proceedings of the board of county commissioners of Hardin county 
and of other officers, relating to the above issue of bonds. 

I find said proceedings to be in conformity to the provisions of the General 
Code relating to bond issues of this kind and I am therefore of the opinion that 
properly prepared bonds covering said issue, when the same are properly executed 
and delivered, will constitute valid and binding obligations of said county, to be 
paid in accordance with the terms thereof. 
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No bond form has been submitted with and as a part of said transcript and I 
am therefore holding said transcript for the preparation and approval of a proper 
bond form. Very truly yours, 

JosEPH McGHEE. 
Attomey-General. 

1444. 

APPROVAL OF BOND ISSUE OF VILLAGE OF CENTERBURG, OHIO. 
$2,810.74. 

CoLUMBus, OHIO, September 10, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of the village of Centerburg, Ohio, in the sum of 
$2,810.74, in anticipation of the collection of assessments for the improve
ment of Preston street in said village, by the construction of a sanitary 
sewer therein, with all necessary manholes, flush tanks and lateral con
nections, with vitrified sewer pipe. 

GENTLEMEN :-I have made a careful examination of the corrected transcript 
of the proceedings of the council and other officers of the village of Centerburg, 
Ohio, relating to the above issue of bonds and find that said proceedings are in 
conformity to the provisions of the General Code of Ohio relating to bond issues 
of this kind. I am therefore of the opinion that properly prepared bonds covering 
the above issue, when the same are executed and delivered, will constitute valid and 
binding obligations of said village of Centerburg, Ohio, to be paid in accordance 
with the terms thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory and I am therefore holding the transcript for the preparation and ap-
proval of a proper bond form. 'sJnoA: AJUll A:J;~ A 

1445. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF BOND ISSUE OF VILLAGE OF CEXTERBURG. OHIO 
$669.13. 

CoLUMBUS, 0Hro, September 10, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of the village of Centerburg, Ohio, in the sum of 
$669.13, in anticipation of the collection of assessments for the improvement 
of alley south of ~fain street in said village, by constructing sanitary sewer 
therein, with all necessary man-holes, flush tanks and lateral connections 
with vitrified sewer pipe. 

GENTLEMEN :-I have rr.ade a careful examination of the corrected transcript 
of the proceedings of the council and other officers of the village of Centerburg, 
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Ohio, relating to the above issue of bonds and find that said proceedings are in 
conformity to the provisions of the General Code of Ohio relating to bond issues 
of this kind. I am therefore of the opinion that properly prepared bonds conring 
the above issue, when the same are executed and delivered, will constitute valid and 
binding obligations of said village of Centerburg, Ohio, to be paid in accordance 
with the terms thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory and I am therefore holding the transcript for the preparation and ap-
proval of a proper bond form. Very truly yours, 

1446. 

JoSEPH ::\lcGHEE, 
Attonzey-Geneml. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF CE~TERBURG, o. 
$1,240.00. 

CoLUMBus, OHIO, September 10, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of the village of Centerburg, Ohio, in the sum of 
$1,240.00, in anticipation of the collection of assessments for the improve
ment of Union street in said village, by the construction of a sanitary 
sewer therein, with all necessary manholes, flush tanks and lateral con
nections with vitrified sewer pipe. 

GENTLEMEN :-I have made a careful examination of the corrected transcript 
of the proceedings of the council and other officers of the village of Centerburg, 
Ohio, relating to the above issue of bonds and find that said proceedings are in 
confonr.ity to the provision~ of the General Code of Ohio relating to bond issues 
of this kind. I am therefore of the opinion that properly prepared bonds covering 
the above issue, when the same are executed and delivered, will constitute valid 
and binding obligations of said village of Centerburg, Ohio, to be paid in accord
ance with the terms thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory and I am therefore holding the transcript for the preparation and ap-
proval of a proper bond form. Very truly yours, 

1447. 

JoSEPH ::\lcGHEE, 
Attomey-General. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF CENTERBURG, 0. 
$2,418.57. 

CoLUMBUS, OHIO, September 10, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In re: Bonds of the village of Centerburg, Ohio, in the sum of 
$2,418.57, in anticipation of the collection of assessments for the improve-
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ment of Hartford street in said village, by constructing sanitary sewer 
therein with all necessary manholes, flush tanks and lateral connections 
with vitrified sewer pipe. 

GEXTLDIEX :-I ha\·c marie a cardul examination of the corrected transcript 
of the proceedings of the council and other officers of· the Yillage of Centerburg, 
Ohio, relating to the above issue of lJonds and find that said proceedings are m 
conformity to the prodsions of the General Cor!t- of Ohio relating to honrl issues 
of this kind. I am therefore of the opinion that properly prepared bonds covering 
the above issue will, when the same are executed and delivered, constitute valid am! 
binding obligations of said village of Centerburg, Ohio, to he paid in accordance 
with the tenrs thereof. 

The bond form submitted with and as a part of said transcript is not entirely 
satisfactory and I am therefore holding the transcript for the preparation and ap
proval of a proper bond form. 

Very truly yours, 
JosEPH }fcGHEE, 

A ttomey-General. 

1448. 

APPROVAL OF BOXD ISSUE OF CLARK COUXTY, OHI0-$61,300.00. 

CoLUMBUS, OHIO, September 11, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In re: Bonds of Clark county, Ohio, in the sum of $61,300, for the 
purpose of paying the respectivf' share~ of Clark county, Harmony town-· 
ship and of the owners of benefited property assessed of the cost and ex
pense of improving inter-county highway Xo. I, from the intersection of 
said inter-county highway, with the west corporation line of the village of 
Vienna, eastward along the route of said inter-county highway, through 
the village of Vienna to the intersection of said inter-county highway with 
the Madison county line. 

I have made a can·ful examination of the tramcript of the proceedings of the 
board of county commissioners of Clark county, Ohio, and of other officers, relat
ing to the above issue of bonds, and to the improvement for which said bonds are 
issued. I find said proceedings to he in conformity to the provisions of the General 
Code of Ohio relating to and affecting bond issues of this kind, and I am there
fore of the opinion that properly prepared bonds covering said issue will, when 
the same are executed and delivered, constitute valid and binding obligations of 
Clark county, Ohio, to be paid according to the terms thereof. 

Very truly yours, 
JosEPH }lcGHEE, 

Attorney-General. 
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1449. 

APPROVAL OF THE FOLLOWIXG LEASES OF CAX AL LAXDS: TO 
THE EDWARD H. EVERETT CO., XE\V ARK; THE LOG AX ::\IFG. CO., 
LOGAN; DAXIEL SIFFORD, LAX CASTER; CHAS. L. CRAWFORD, 
BUCKEYE LAKE; FRED HAYXES, COLU:\IBUS; G. B. XUTTER AND 
K. W. OSBORN, COLUMBUS; THE XORFOLK & WESTERN RY. CO. 
AND THE PITTSBURG, CIXCINXATI, CHICAGO & ST. LOUIS RY. CO. 

CoLUMBUS, 0Hro, September 11, 1918. 

HaN. ]OHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of August 31, 1918, in which you en
close the following leases for canal land (in triplicate) for my approval: 

To The Edward H. Everett Co. of Newark, Ohio, lease of a 
portion of the old North Fork Feeder in east Newark, 

Valuation. 

Ohio ---------- ------------------- -------------------- $2,000.00 

To The Logan Mfg. Co. part of the abandoned Hocking 
Canal in the village of Logan, 0. ---------------------- 1,666.66% 

To Daniel Sifford of Lancaster, 0., lease for cottage site at 
Buckeye Lake. ------------ ---------------------------- 333.33¥.: 

To Chas. L. Crawford of Buckeye Lake, 0., lease of 50 feet of 
the outer slope and borrow pit adjacent thereto of the res-
ervoir embankment at Buckeye Lake-------------------- 1,666.66 

To Fred Haynes of Columbus, Ohio, lease for cottage site at 
Buckeye Lake. ---- ------ ------ ------ ------ -------- 400.00 

To G. B. Nutter and K. W. Osborn, cottage site at Buckeye 
Lake, ~ lot, -------------- ---------------- ----------- 300.00 

The Norfolk & Western Ry. Co., 3,380 feet of right-of-way 
over canal property south of Chillicothe,________________ 7,440.00 

The Pittsburg, Cincinnati, Chicago & St. Louis Ry. Co., railway · 
crossing over Ohio Canal near Tyndall, Coshocton 
county, 0., -------------------------------------------- 500.00 

To The Pittsburg, Cincinnati, Chicago and St. Louis Ry. Co., 
railway crossing over Ohio Canal near Conesville, Co-
shocton county, Ohio, --------------------------------- 500.00 

I have carefully examined said leases, find them correct in form and legal 
and have therefore endorsed my approval thereon and forwarded them to the 
Governor of Ohio for his consideration. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1450. 

APPROVAL OF ABSTRACT OF TITLE TO THE XORTH HALF OF THE 
XORTH HALF OF LOT NO. 278 IN R. P. WOODRUFF'S AGRICULTU
RAL COLLEGE ADDITION TO COLU~fBUS, OHIO. 

CoLt:MBUS, OHIO, September 11, 1918. 

HoN. CARL E. STEEB, Secretary,•, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of an abstract of title covering a parcel of land 

situated in the city of Columbus, in the county of Franklin and the state of Ohio, 
and more particularly described as follows : 

"Being the north half of the north half of lot nurr.iber two hundred 
and seventy-eight (278) in R. P. Woodruff's Agricultural College addition 
to Columbus, Ohio, as the same is numbered and delineated on the recorded 
plat thereof of record in plat book 3, page 203, recorder's office, Franklin 
county, Ohio, excepting therefrom thirty feet off of the north side of said 
lot deeded to the city of Columbus, Ohio, for street purposes." 

I have examined said abstract and find some imperfections and defects in the 
chain of title of said premises as disclosed thereby, but feel convinced that they are 
not material and have been cured by the lapse of time. 

Said abstract does not show any liens or encumbrances upon said property ex· 
cept the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on August 21, 1918, 
at 7 a. m. a good title in Fred F. Greene to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 

1451. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS NOS. 22, 33, 34, 36, 38, 39 
AND 40 OF JOHN W. BURTON'S SUBDIVISION OF THE NORTH 
HALF OF THE SOUTH HALF OF LOT NO. 278 IN R. P. WOODRUFF'S 
AGRICULTURAL COLLEGE ADDITION, AND LOTS NOS. 44 AND 45 
OF R. P. WOODRUFF'S SUBDIVISION OF THE SOUTH HALF OF 
THE SOUTH HALF OF LOT NO. 278 OF R. P. WOODRUFF'S AGRI
CULTURAL COLLEGE ADDITION TO THE CITY OF COLUMBUS, 0. 

CoLUMBUS, OHIO, September 11, 1918. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of an abstract of title covering the following lots 

of land located in the city of Colu~rbus, county of Franklin and state of Ohio, and 
described as follows : 

"1. Being lots numbers 22, 33, 34, 36, 38, 39 and 40 of John W. Bur
ton's subdivision of the north half of the south half of lot No. 278 in R. P. 
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\Voodruff's Agricultural College addition to said city of Columbus, as said 
lots are delineated on the plat of said subdivision in plat book Xo. 3, page 
350, recorder's office, Franklin county, Ohio. 

2. Being lots X os. 44 and 45 of R. P. Woodruff's subdivision of the 
south half of the south half of lot Xo. 278 of R. P. \Voodruff's Agricul
tural College addition to said city of Columbus, as the said lots are de
lineated on the plat of said subdivision in plat book ~ o. 3, page 421, re
corder's office, Franklin county, Ohio. 

I have examined said abstract and find some imperfections and defects in the 
chain of title of said premises as disclosed thereby, but feel convinced that they are 
not material and have been cured by the lapse of time. 

Said abstract does not show any liens or encumbrances upon said property ex
cept the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on August 21, 1918, 
at 7 a. m. a good title in Effie G. Brown to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 

1452. 

Very truly yours, 
JoSEPH :McGHEE, 

Attorney-Gene1 al. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS ~OS. 27, 28 AND 29 OF 
CRITCHFIELD & WARDEX'S SUBDIVISIOX OF THE SOUTH HALF 
OF THE KORTH HALF OF LOT XO. 278 OF R. P. WOODRUFF'S 
AGRICULTURAL COLLEGE ADDITION TO COLUMBUS, OHIO. 

CoLUMBUS, 0Hro, September 11, 1918. 

HaN. CARL E. STEEB, Secretary, Board of Trustees, Oltio State University, Colum
bus, Ohio. 

DEAR SIR :-I am in receipt of an abstract of title covering the following lots 
of land situated in the city of Columbus, county of Franklin and state of Ohio, and 
described as follows: 

"Being lots numbers 27, 28 and 29 of Critchfield & Warden's sub-di
vision of the south half of the north half of lot nurrher 278 of R. P. 
\Voodruff's Agricultural College addition to Columbus, Ohio, as shown on 
the plat recorded in plat book No. 4, page 234, recorder's office, Frank· 
lin county, Ohio." 

I have examined said abstract and find some imperfections and defects in the 
chain of title of said premises as disclosed thereby, but feel convinced that they 
are not material and have been cured by the lapse of time. 

Said abstract does not show any liens or encumbrances upon said property ex
cept the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on August 21, 1918, 
at 7 a. m. a good title in Effie G. Brown to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 
Very truly yours, 

JoSEPH :\lcGHEE, 
Attorney·General. 
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1453. 

\\"HERE ELECTIOX OFFICERS Sl:GGEST X.\:.IES .\T PRT:.L\RY .. \XD 
PARTIES XO:.IIX.\TED, BO.\RD OF ELECTIOXS liAS XO .\C'TIIOR
ITY TO GO BACK OF RETCRXS. 

1VIzere a political party lzas uot uomi11atcd ca11didatcs for ccrtahr offices and 
tlze judges and clerks of tlzat party un tlzc day of tlzc primary, at the z:arious pu/liug 
places furllis/zed the z•oters affiliated ~·ith that part)' ~·ith a list uj tuudidutcs to b,~ 

1-·oted fur, tlze result bei11g that the rnudidotes, suggested by the election officers, re
ceived more tlzan eight per cent. of all the z·utcs cast, and tlze retums of tlze clectio1~ 
lzU'I:e been 11wde tn the board of dcput;::; state suf'e~"<-·isors of c/ectiolls; III~LD: liz ere
is but one duty for said board uj deput:; state superz·isurs of e/ectio11s aud that i~ 

to declare tlze result from the returns made to them,. 

CoLL'MBL'S, Omo, September 12, 1918. 

HoN. BENTON G. HAY, Prosecuti11g Attome:J•, TV noster, Ohio. 

DE.\R SIR :-I am in receipt of your inquiry as to whethl·r a valid nomination 
is made under the following circumstances: 

A poiitical party not having the names of candidates printed on the official hal
lot, the judges and clerks of that party on the day of the primary, at the polling 
places furnished the voters affiliated with that party with a list of candidates for 
these county offices which are vacant, on the ballot. owing to no dPclarations of 
candidacy having been filed, and the voters so furnished with such names hy the 
judges and clerks wrote in said names on the ballot, the result. being that the can
didates whose names were so written received more than eight per cent. of all 
the votes cast at the election. 

You ask first, may the board of deputy state supervisors of elections refuse to 
place the names of such candidates on thp election ba!lot? You also ask, if such 
candidates were not legally nominated, what would be the legal procedure neces
sary to prevent their names being placed on the ballot at the election? 

Sections 4949 and 4969 G. C. prO\·ide for nominations for offices or places on 
the primary ballot, under the primary election act. 

Section 4984-1 G. C. provides that no valicl norrination shall be made for an 
office for which nominations are soug-ht to be madP and for which no nominating 
petitions have been filed, unless the name of the person attempting to he nomina
ted shall have been written on at least eight per cent. of the ballots containing such 
vacancy, which have been voted at such primary election. 

As I understand your first question, the candidate voted for received more 
than eight per cent., and what you desire to know is concerning the right or author· 
ity of the hoard of deputy state supervisors of ekctions to refuse to place the 
name~ of such candidates on the election ballot, owing to the facts stated as to how 
such names were furnished by the judges and clerks. 

Section 4983 G. C. provides for the returns of the result of the election of the 
different precincts to be made to the boarcl of deputy 'tate supervisors of elections, 
with any tickets cast and counted, or left uncounted, concerning the legality of 
which there has been doubt. 

Section 4984 G. C. provides for a canvass of the \'Ote and certifying to the re
sult thereof by the deputy state supervisors on the following Thursday after the 
primary. 
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Section 4967 G. C. provides among other things that all statutory provisions re
lating to general elections shall, so far as applicable, apply to and govern primary 
elections. 

Section 5090 G. C. provides for the counting of "disputed ballots" at a general 
election. 

Sections 5093, et seq., provide for the transmission of returns of elections to 
the deputy state supervisors and for the canvass and abstract of same. 

In State ex rei. Pardee vs. Pattison, Governor, 73 0. S. 305, the supreme court 
held that in certifying the election of an officer, the power of the deputy state su
pervisors of elections is limited to certifying that the successful candidate has been 
elected and they have no power to decide upon a disputed term of office. 

Under the provisions of a former statute (section 2981, R. S.), defining the 
duties of the canvassers of election returns, which require that: 

"In making the abstracts of votes they shall not decide upon the valid
ity of the returns, but shall be governed by the number of votes stated 
in the poll-books,'' 

the duties of such canvassers are merely ministerial, and they have no power 
to decide such returns, or any part of them, invalid by reason of fraud at the 
election or in the returns thereof as made to the clerk; and have no power to ex
clude such returns, or any part thereof, from the count for such reasons. 

Dalton vs. State, ex rei., 43 0. S. 652 (reversing State, ex rei. vs . 
. Dalton, 1 0. C. C. 139, 1 0. C. D. 82). 

In State ex rei, vs. Tanzey, 49 0. S. 656, it was held that the authority of the 
election board extends no further than to make the abstract specified, and that the 
board had no power to hear evidence, to contradict the tally-sheet or to explain the 
same; nor had it power to act on any information which it may have acquired out
side of said tally-sheets. 

It is pretty well settled that canvassing boards are limited to the tally-sheets 
returned to them, unless otherwise expressly provided by statute. You will recall 
that there is no express provision for contest of election under the primary act, 
and in the instant case, since there was only the one set of candidates, there would 
not be contesting parties for the offices in question. 

I am of the opinion that the board of deputy state supervisors of elections has 
only one duty and that is to determine from the returns made whether or not the 
parties have received at least eight per cent. of the vote necessary under section 
4984·1 G. C., there being only one candidate, as I understand, for each office, and in 
consequence no necessity of the determination of which one or two or more per
sons has the highest vote for the particular office. The board of deputy state super
visors has no authority to go back of the returns. 

As far as your second question is concerned, viz., what would be the legal pro
cedure necessary to prevent the names of candidates who are not legally norr.inated 
from being placed on the ballot, inasmuch as my opinion is that the nominees in 
question were legally nominated, it is not necessary to determine what procedure 
would be necessary if a contrary conclusion had been reached. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1454. 

APPROVAL OF FIXAL RESOLl:TIOXS FOR ROAD DIPROVE:\IENT IX 
ASHTABULA, BROWX, BUTLER, CLER~IOXT, GEAUGA, HIGHLAXD, 
LICKIXG, ~IAHOXING, ~IORGAX, PORTAGE, PREBLE, SEXECA, 
SU~DIIT AXD WILLIA~IS COUXTIES. 

CoLl.'MBt:s, Oaro, September 12, 1918. 

Hox. CtrNTOX CowEN, State Highway Commissiouer, Columbus, Ohio. 

DEAR SrR :-I have your communication of September 5, 1918, in which you en
close, for my approval, the following final resolutions: 

Cleveland-Buffalo Road-!. C. H. Xo. 2, section X (0) & P, Ashtabula 
county. 

Ripley-Hillsboro Road-I. C. H. X o. 177, section A, Brown county. 

Eaton-:\fiddletown Road-!. C. H. Xo. 184, section A-1, Butler county. 

Cincinnati-West Union Road-T. C. H. Ko. 30, section 1-1, Clermont 
county. 

Bethel·Chilo Road-!. C. H. Xo. 257, section J, Clermont county. 

Cleveland-Meadville Road-!. C. H. No. 15, section K-1, Geauga county. 

Hillsboro-Chillicothe Road-I. C. H. X o. 258, section A, Highland 
county (In duplicate). 

Xewark-Mt. Vernon Road-!. C. H. No. 377, section E-1, Licking 
county. 

Youngstown-Lisbon Road-!. C. H. No. 82, section D, Mahoning 
county (In duplicate). 

McConnelsville-Athens Road-I. C. H. No. 162, section H, Morgan 
county. 

Alliance-Yale Road-!. C. H. Xo. 76, section "a", Portage county. 

Eaton-Greenville Road-!. C. H. No. 210, section C, Preble county. 

Tiffin-Fostoria Road-1. C. H. No. 270, section B-1, Seneca county, 
types A and B. 

Lima-Sandusky Road-I. C. H. X o. 22, section P, Seneca county. 

Cleveland-:\fassillon Road-1. C. H. No. 17, section K-1, Summit 
county. 

Bryan-Pioneer Road-I. C. H. Ko. 306, section L, Williarr.s county, 
type A. 

Bryan-Edgerton Road-!. C. H. No. 309, section B, Williams county, 
types A, B, C and D. 

I have carefully examined said final resolutions, find them correct in form and 
legal and have therefore endorsed my approval thereon, in accordance with the pro
visions of section 1218 G. C., with the exception of the final resolution having 
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to do with the Tiffin-Fostoria, I. C. H. Xo. 270, section B-1, (type A), Seneca coun
ty, improvement, which I am returning without my approval for the reason that 
neither the certificate of the county auditor, to the effect that the money is in the 
treasury of the county, nor the certificate of the clerk of the board of county com· 
missioners, that the final resolution is a correct copy, is signed by said respective 
officers. 

I will call attention to a few irregularities which appear in some of the reso
lutions I have approved and suggest that they be corrected. The final resolution 
covering the improvement of the Hillsboro-Chillicothe road, I. C. H. X o. 258, section 
A, Highland county states that the preliminary application of the county commis
sioners was made on November 5, 1918, which apparently should be Xoverr.ber 5, 
1917. 

The final resolution pertaining to the improvement of the Eaton-~fiddletown 
road, I. C. H. Xo. 184, section A-1, Butler county, does not state the date upon 
which the preliminary application of the county commissioners of Butler county 
was made. 

The final resolution in regard to the improvement of the Bryan-Edgerton road, 
I. C. H. X o. 309, section B, Williams county, type B. sets forth that the county 
commissioners made their preliminary application on February 25, 1919, which no 
doubt should be February 25, 1918. Very truly yours, 

JOSEPH ~fcGHEE, 

A ttomey-General. 

1455. 

APPROVAL OF BOXD ISSUE OF ~IEDINA COUXTY, OHI0-$12,473.22. 

Cou::MBl:S, 0Hro, September 12, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In re: Bonds of ~Iedina county, Ohio, in the sum of $12,473.22, in 
anticipation of taxes and assessrr ents to pay the respective shares of 
Hinckly township and the owners of benefited property assessed of the 
the cost and expense of improving section G-1 of the "'adsworth-Hinck· 
ley county road X o. 9, under the provision of section 6906 to 6956, inclu
sive of the General Code of Ohio. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of ~Iedina county and of other officers relating to the above 
issue of bonds and find said proceedings to have been taken in conformity to the 
provisions of the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds cov.ering the above 
issue will, when same are properly executed and delivered, constitute valid and 
binding obligations of ~Iedina county, Ohio, to be paid in accordance with the 
terms thereof. 

Some slight corrections arc necessary in the bond and coupon form submitted 
with and as a part of said transcript and I am therefore accordingly holding same 
until such bond and coupon form is corrected and approved. 

Very truly yours, 
JosEPH ~JcGHEE, 

Attorney-General. 
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1456. 

APPROVAL OF BOXD ISSCE OF :\L\RIOX COUXTY-$14,500.00. 

Cou::.IBl."~, OHIO, September 12, 1918. 

hzdustrial Commissio11 of 0/zio, Columbus, Olzio. 

GEXTLD!EX :-

In re: Bonds of :\!arion county in the sum of $14,500 for the con
struction and repair of certain designated bridges in said county. 

I am herewith enclosing with rry approval transcript of the proceedings of the 
board of county commissioners of :\!arion county, Ohio, relating to the above 
issue of bonds. The above issue of bonds is for the purpose of providing a fund 
for the construction and repair of certain designated and described bridges of 
said county, and the proceedings relating thereto are in conformity to the provis
ions of the General Code of Ohio relating to bond issues of this kind. I am, 
therefore, of the opinion that bonds covering the above issue executed accorrling to 
bond form oubmitted will, when the same are properly signed and delivered, con
stitute valid and subsisting obligations of said county to hP p<1irl in accordance with 
the terms thereof. Very truly yours, 

1457. 

JoSEPH :\IcGHEE, 

Attorne3•-General. 

APPROVAL OF BOXD ISSUE OF :\IOXROE TOWXSHIP RURAL SCHOOL 
DISTRICT, DARKE COt:XTY, OHI0-$75,000.00. 

Cou::.IBes, OHIO, September 12, 1918. 

Industrial Commissioll of Olzio, Columbus, Olzio. 

GENTLEli!EX :-

In re: Bonds of :\Ionroe Township Rural School district, Darke 
county, Ohio, in the sum of $75,000 for the purpose of purchasing a site 
for and constructing a centralized school building in said school district. 

I have carefully examined the transcript ,ubmitted in the proceedings of the 
hoard of education and other officers of :\Ionroe Township Rural School district. 
Darke county, Ohio, relating to the above is,ue of bomls, and find same to be in 
conformity with the pro,·isions of the Gmeral Code relating to bond issues of this 
kind. 

I am, therdore, of the opinion that properly vreparcd bonds covering said is
sue will, when the same are properly executed ancl delivered, constitute valid and 
binding obligations of said school district. Xo bond forn: of the hands to he 
printed covering this issue has been submitted and I am, therefore, holding the 
transcript until proper bond form is submitted and approved. 

Very truly yours, 
JosEPH :\lcGHEE, 

Attorney-Ge11eral. 
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1458. 

APPROVAL OF BOND ISSUE OF CLARK COUNTY, OHI0.-$69,750.00. 

CoLUMBUS, OHIO, September 16, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re: Bonds of Clark county, Ohio, in the sum of $69,750, for the 
purpose of paying the respective shares of Clark county, of Springfield and 
Harmony townships, and of the owners of benefited property assessed, of 
the cost and expense of improving inter-county highway X o. 1 from the 
east end of section "A" of said inter-county highway eastward along the 
route of said inter-county highway to its intersection with the west cor
poration line of the village of Vienna. 

I have made a careful examination of the transcript of the proceedings of the 
board of county commissioners of Clark county, Ohio, and of other officers rela
ting to the above issue of bonds, and to the improvement for which said bonds are 
issued. I find said proceedir.gs to be in conformity to the provisions of the Gen
eral Code of Ohio relating to and affecting bond issues of this kind, and I am 
therefore of the opinion that properly prepared bonds covering said issue will, 
when the sarr.e are executed and delivered, constitute valid and binding obligations 
of Clark county, Ohio, to be paid according to the terms thereof. 

Very truly yours, 
JosEPH McGHEE, 

A ttome:y-General. 

1459. 

APPROVAL OF ABSTRACT OF TITLE TO LOT NO. 28 OF WOOD 
BROW~ PLACE, FRA~KLIX COUNTY, OHIO. 

CoLUMBUS, OHIO, September 16, 1918. 

HoN. CARL E. STEEB, Secretarv: Board of Trustees. Ohio State Universit.v. Colum
bus, Ohio. 
DEAR SrR :-I am in receipt of an abstract of title covering the following lot of 

land located in the city of Columbus, county of Franklin and state of Ohio, and 
described as follows: 

Being lot number twenty-eight (28) of Wood Brown Place sub-di
vision, as the same is numbered .and delineated upon the recorded plat 
thereof, of record in plat book 5, page 196, recorder's office, Franklin 
county, Ohio. 

I have examined said abstract and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property except 
the taxes for the year 1918, which are undetermined and unpaid. 
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I am therefore of the opinion that said abstract disclosed on August 17, 1918, 
a good title in George H. R. Tyler tu the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 
Very truly yours, 

JosEPH l\fcGHEE, 
A ttonrey-GeJzeral. 

1460. 

APPROVAL OF THE FOLLOWIXG LEASES OF CAXAL LAXDS: TO 
COl\D.fiSSIOXERS OF COSHOCTOX COUXTY; JOSEPH A. KLUXK, 
COLUl\IBUS, OHIO; THOl\IAS ]. McLEISH, COLUl\IBUS, OHIO, AXD 
CLIFFORD BLAIR, ET AL., WAPAKOXETA, OHIO. 

CoLUMBUS, OHio, September 16, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-1 have your communication of September 13, 1918, in which you 
enclose the following leases (in triplicate) of certain canal lands, and ask my ap
proYal of the same. 

Valuation. 
To commissioners of Coshocton county, 2,000 feet of the berme 

embankment of the Ohio canal to be used for public highway 

purposes, ------------ -------------------- ---------------- $400.00 
To Joseph A. Klunk of Columbus, Ohio, cottage site at Buckeye 

Lake, ---------------- ---------------- -------------------- 400.00 
To Thomas Murnane of Colurr.bus, Ohio, cottage site at Buckeye 

Lake, ------------ ------------------ ---------------------- 400.00 
To Thomas ]. 1\lcLcish, Columbus, Ohio, cottage aml landing pur-

poses, land in front of lots 27 and 28 of Taylor's Sandy Beach 
allotment, at Buckeye Lake, ------------------------------- 200.00 

To Clifford Blair, et al., ·wapakoneta, Ohio, boat house and land-
ing purposes at Indian Lake, ------------------------------ 200.00 

I have carefully examined said leases, find them correct in form and legal 
and I am therefore returning same to you with my approval endorsed thereon. 

V cry truly yours, · 
JOSEPH McGHEE, 

A ttomey-General. 

1461. 

TERl\I OF DISTRICT SUPERIXTEXDEXT \YHEX COUXTY BOARD OF 
EDUCATIOX REDISTRICTS COUXTY-SCHOOL DISTRICTS UXITED 
FOR HIGH SCHOOL PURPOSES CAXXOT BE SEPARATE DISTRICT. 
\\'HEX-COUNTY BOARD OF EDUCATIOX APPOIXTS DISTRICT 
SUPERIXTENDEXT, WHEX. 

1. ~Vhcre a cou1tf;y board of education has re-districted the county school 
district and has changed the district lines of an.v district supen:ision therein by 
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adding a rural or village district, or by taking a rural or village district there
from, and the newly created district employs a district superintendent, such dis
trict superintendent can be employed for tlze term of ouly one year. 

2. Where districts unite for high school purposes, but have employed no super
intendent in said district, such district so united for high school purposes cannot 
be formed into a separate district under section 4740 G. C. 

3. Where a district superintendent is not elected by the electing body of a 
supervision district for any reason prior to September 1st in any year, then the 
county board shall appoint a district superintendent for such district for the term 
of one year. 

CoLL'MBUS, OHIO, September 18, 1918. 

RoN. ]OHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-1 have your several comn:unications and I gather the statement of 
facts upon which you desire my opinion to be in substance as follows : 

In 1915 the Lucas county board of education created a supervision 
district from Richfield, Spencer, Sylvania village, Sylvania rural and Ber
key districts. The presidents of the boards of education of said districts 
duly met and elected ::\1r. A. P. Stalter as district superintendent for the 
school year beginning September 1, 1915, and ending August 31, 1916. In 
1916 the county was re·districted and the supervision district above men
tioned was changed by striking out Spencer district and adding Spring
field district thereto, so that the district in 1916 consisted of Richfield, 
Springfield, Sylvania village, Sylvania rural and Berkey districts, and the 
presidents of said districts duly met and attempted to elect said A. P. 
Stalter for a term of three years to begin September I, 1916. In 1918 
Sylvania village and Sylvania rural districts united under section 7669 for 
high school purposes and made an application under section 4740 to be 
continued as a separate district under the direct supervision of the county 
superintendent and said application was granted by the county board of 
education. The boards of education of said two districts, Sylvania village 
and Sylvania rural, are attempting to re-elect ::\Ir. A. P. Stalter, as district 
superintendent, but are dead-locked, one board voting for him and the 
other board voting for ::\lr. E. S. Poling. ::\lr. A. P. Stalter clain:s to have 
one year yet on his contract as district superintendent and claims that by 
virtue of said contract he is entitled to act as the district superintendent 
of the pretended 4740 district composed of Sylvania village and Sylvania 
rural districts. Upon said statement of facts your several questions anse 
as follows: 

I. Could the presidents of the boards of education of said super
vision district elect ::\lr. A. P. Stalter as district superintendent for a term 
of three years, the same to begin September I, 1916? 

2. Could a 4740 district be created from the Sylvania village and Syl
vania rural districts in 1918? 

3. If a 4740 district could be so created, has ::\Ir. A. P. Stalter a right 
to superintend the schools for said district for the year beginning Sep
tember 1, 1918? 

4. If the boards of education of said separate district failed to elect 
a district superintendent, may the county board of education elect such 
district superintendent in their place and stead? 
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The first question we must determine is, could the presidents of the rural and 
\·illage hoards of eclucatiun "f saicl !-Upen·ision district elect ~Ir. A. P. Stalter as 
di,trict superintendent for a term t" begin on the first of September, 1916, and to 
extend for a period nf three years? In your statement of facts you say that said 
county was re-districtecl into ,uperYision rlistricb in 1916 and that the supervision 
district, which for 1915 was c"n:posccl of Hichtield, Spencer, SylYania Yillage, Syi
Yania rural and Berkey di,tricts, in 19lli was changer! so as to strike therefrom 
Spencer district and add thereto Springtield district. This made the supcrYision 
district a new district and under the proyisions of section 4741 G. C. a district 
superintendent n:ust ha\·e heen elected therein. That such district superintendent 
could not be elected for three years Lut that he could only be elected for one year 
in such new district has been determined by this department in Opinion Xo. 1252, 
rendered to George F. Crawford, prosecuting attorney, Greenville, Ohio, on June 
3, 1918. That part of said opinion which is necessary for consideration reads as 
follows: 

"Section 4741 G. C. provides in part: 

'The first election of a district superintendent shall be for a term not 
longer than one year. Thereafter he may he re-dcctrd in the same dis
trict for a period not to exceed three years * * *' 

The language of said section is so clear that a construction of the 
same seems almost unnecl·ssary in order to determine its meaning, for it 
says the first election of any district superintendent shall be for a term 
uot longer than ouc year, and that thereafter he may be elected for a term 
of not to exceed three years. \\'henever a supervision district is changed, 
either by adding to such district or by taking from such district any ter
ritory of the county school district, then the supervision district is a new 
district, that is, it is a different district from what it was hefore such 
redistricting was had. It IS noted from section 4i3R * * * 
that supervision districts may he formed from one or from more than 
vue village or rural school districts of the county school district, and 
each supervision district, when so formed, shall elect a district super
intendent, either by the hoards of education of such districts, which com
pose such supervision district, if there are three or less districts in such 
supervision district, or by the presidents of such hoards of education of 
the districts which compose such supervision district, if there are more 
than three in such supervision rlistrict. \\'hen, then, a new supervision 
district is formed hy adding to an old supervision district another district, 
the electing body is a new electing body and it will he the first election for 
'uch new electing body. That some of the electing body has participated in 
a previous election of a district ;uperintendent cannot, in any manner, affect 
the status of the body as a whole. 

Therefore, but one conclu>ion can he reached and that is that where 
the county board of education has redistricted the county school district 
and has changed the district lines of any supervision district therein, the 
district superintendent of 'uch newly created supen·ision district can be 
t•mpluyed for but one year at the first election held in such newly created 
'upcryision district." 

The above answers your first question so completely that nothing more may be 
said thereon except to state the conclu;iun in relation thereto, that is, that ::\Ir. A. P. 
Stalter could not be elected for three years in the new supervision district, it being 
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the first election of a district superintendent therein, and his contract, instead of 
being for three years, was from year to year, i. e., one year at a time. 

The next question is not so easy to determine, that is, as to whether or not the 
districts of Sylvania village and Sy!Yania rural could be established in 1918 into a 
separate district. You will remember that the two said districts were a part of 
the supervision district which was composed of Richfield, Springfield, Sylvania 
rural, Sylvania village and Berkey districts. Under the provisions of section 
7669, et seq., of the General Code, the districts of Sylvania village and Sylvania rural 
united for high school purposes, or, in other words, joined for high school purposes, 
and I take it selected two members from each board as a high school committee to 
conduct or manage such high school. After the said districts were so joined for 
high school purposes, and I take it after the first grade high school had been prop
erly established therein, then an attempt was rr.ade to have such union of districts 
created into a separate district under the direct supervision of the county superin
tendent, and as is provided by section 4740 G. C. Said section 4740, as amended 
in 107 0. L., 622, reads in part as follows: 

"Any village or wholly centralized rural school districts or tmion of 
school districts for high school purposes which maintains a first grade high 
school and which employes a superintendent shall upon application to the 
county board of education before June 1st of any year, be continued as a 
separate district under the direct supervision of the county superintendent 
until the board of education of svch district, by resolution, shall petition 
to become a part of a supervision district of the county school district. 

* * *." 
The said district was a union of school districts for high school purposes and 

therefore came within one of the classes of districts which might become separate 
districts under the provisions of said section. But two other things are necessary 
before such district can be so formed. First, the district must maintain a first grade 
high school and, aJ> noted above, I am assuming that the first grade high school was 
properly in existence at the time the application to become such separate district 
was made to the county board of education, and, second, the district must employ 
a superintendent. This is the place where we find difficulty in ascertaining how 
such application could have been granted by the county board of education. The 
"district" was a union of school districts for high school purposes and had been 
so formed in the year 1918. To be specific, the resolution thereon was passed on 
the third day of June, 1918. It had never existed as a union district prior to that 
date. It had no superintendent. It is urged that the superintendent of the super
vision district, of which this union district was a part, was the superintendent of 
such union district. The answer to that is that the district superintendent was the 
superintendent of the entire district and not the superintendent only of the union 
district. In other words, the five separate districts made up the superYision dis
trict of which Mr. A. P. Stalter was district superintendent and the union district, 
that is, the district which was united for high school purposes, was a new creation 
and took no part and could take no part in the employing of the district superin
tendent when such district superintendent was so employed. As a union district, 
the statute makes no provision for its representation in the employing of a district 
superintendent. \Vhat the statute does say is that the district superintendent shall 
be elected by the presidents of the village and rural boards of education of such 
supervision district when there are more than three boards so located in said 
supervision district. ~o provision is made for the election of a superintendent in 
a union of school districts for high school purposes. 
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It is not necessary to determine here, and the question will not be determined, 
as to whether or not it is po>sible for a union of school districts for high school 
purposes to elect a district superintendent. The joint boards are attempting to 
elect a superintendent and are dead:locked. Xo action thereon is taken and no 
action can be taken by such joint boards because section 7i05, which permitted two 
or more districts to unite and appoint the same person as superintendent, was re
pealed in 1914. There is no substitute provision therefor contained in the new 
school code. So that the said union district of Sylvania village and Sylvania rural 
districts, not having had a superintl:mlcnt, and not being able to elect one in the 
manner above suggested, it was impossible for such district to qualify as a separate 
district under the direct supervision of the county superintendent. 

Another reason is gh·en why the district could not be so created and that is 
that the same was not done prior to June 1st of this year, that is to say, the union 
was perfected since June 3d. But, having reached the above conclusion it is not 
necessary for me to decide this question and no opinion will be expressed as to 
whether the date of June 1st of any year, as contained in section 4740, is merely 
directory or if the same is rr:andatory to the extent that any action taken by the 
county board, in relation to a separate district, would be void if performed after 
June 1st in any year. 

Answering your second question, then, I must advise you that under the cir
cumstances in the above matter it was impossible to create a 4740 district from the 
districts of Sylvania village and Sylvania rural districts, above mentioned. 

The next question is, who shall superintend the schools of Sylvania village 
and Sylvania rural districts. I learn from the superintendent of public instruction 
that when the county board of education attempted to create said districts into a 
separate district, it at the same time created the remainder of this county into 
supervision districts, thus intending to redistrict the entire county into supervision 
districts. If the schools of Sylvania village and Sylvania rural districts contain 
not less than thirty teachers, and if, when Lucas county school district was re-dis
tricted into supervision ciistricts, it was the intention of the county board to create 
a supervision district of said rural and village districts, then anci in that event the 
boards of education of said districts could select the district superintendent, pro
vided the same was done prior to the first day of September. If, however, for any 
cause a district superintendent has not been appointed by September 1st by the 
local boards, then under section 4741 the county board of education must appoint 
such superintencient for a term of one year. If, on the other hand, the two dis
tricts of Sylvania village and Syh·ania rural do not employ thirty or more teachers, 
then under the provisions of section 4738 the county board of education rr:ay, at 
their discretion, require the county superintendent to personally supervise said 
teachers, provided the entire amount of teachers in the county school district, 
which the county board of education requires the county superintendent 
to personally supervise, does not exceed forty teachers therein. \Vhen the county 
superintendent is thus directed to supervise said teachers, this supersedes the 
necessity of the district supervision of said schools. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-Gcllcra/. 

G-Vol. II.-A. G. 
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1462. 

:\IE:O.IBER PUBLIC HEALTH COUXCIL, STATE DEPARDIEXT OF 
HEALTH, STATE OFFICER. 

A member of the public health council of the state department of health is a 
"state officer." 

CoLt:~IBt:S, Omo, September 18, 1918. 

Hox. ]AMES E. BAt:MAX, Deputy Commissioner of Health, Columbus, Ohio. 

DEAR SrR :-You have asked for my opinion upon the following question: 
) 

"A question has been raised as to whether or not a member of the 
public health council of the State Department of Health is a state officer. 
I should be glad to have your opinion on this matter." 

You do not advise me as to the exact manner in which the question you submit 
has been raised-i. e., as to the purpose for which a member of the Public Health 
council is or is not to be regarded as a "state officer"; so I shall therefore answer 
your question generally. 

Referring to the act establishing the State Department of Health under its 
present organization (1D7 Ohio Laws, 522), I observe that the members of the 
Public Health council are appointed by the Governor for definite terrr.s of office 
(section 3, section 1234 G. C.) ; ncancies in their positions are to be filled for the 
unexpired term (section 3, section 1234 G. C.) ; the council shall hold meetings at 
stated periods and its members are to receive compensation for participating in its 
conferences and their necessary traveling and other expenses incurred in the per
formance of their official duties (section 3, section 1234 G. C.) ; the members are to 
appoint the commissioner of health, who shall be the executive officer of the health 
'department (section 2, section 1233 G. C.). 

The public health council as a board has the powers enumerated in section 4 
(section 1235 G. C.), as follows: 

"(a) To make and amend sanitary regulations to be of general ap
plication throughout the state. Such sanitary regulations shall he known 
as the sanitary code ; 

(b) To take evidence in appeals from the decision of the commis
sioner of health in a matter relating to the approval or disapproval of plans, 
locations, estimates or cost or other matters heretofore required to be sub
n:itted to the state board of health for approval ; 

(c) To conduct hearings in cases where the law heretofore required 
that the state board of health shall gin such hearings; to reach decisions 
on the evidence presented, which shall govern subsequent actions of the 
con:missioner of health with reference thereto; 

(d) To prescribe by regulations the number of divisions and quali
fications of directors of divisions; 

(e) To enact and amend by-laws in relation to its meetings and the 
transaction of its business. 

(f) To consider any matter relating to the preservation and improve
ment of the public health and to advise the commissioners thereon with 
such recommendations as it may deem wise. 
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The public health council shall not have nor exercise executive or ad
ministrative duties." 

I may say, of course, that all the duties of the public health council are neces· 
sarily "executive or administrative," and it could not be given "legislative" power 
in the exact sense without violating the constitution. The statement at the end 
of section 4 and the usc of the word ''legislation" in section 2 should, therefore, be 
understood in a qualified sen,e as relating to the adoption of rules and regulations 
to carry out the general statutes of lthe state respecting public health. 

There are other provisions of the act which might be quoted. I think, how
ever, I have referred to enough of its provisions to show clearly that men:bers of 
the public health council are, generally speaking, state officers. That they are public 
officers is clear because they exercise sovereign powers in an independent capacity, 
and are members of a body which is continuous and intended not to do a particu
lar thing but to discharge a given set of public functions from time to time as oc
casion may arise. The members have terms of office and receive compensation. 

That the membl:!rs are officers of the state seems equally clear; the department 
is designated "a state department of health," and the regulations which are to be 
made by the council are to be "of general application throughout the state." The 
sovereign power exercised is, therefore, that of the state and is not limited in its 
application by boundary lines other than those of the state itself. 

It seems clear to me that all the indicia of state officers are to be found in the 
statute which creates the positions of n:emhers of the public health council. 

I am therefore of the opinion that, for general purposes at least, such members 
are state officers. Very truly yours, 

1463. 

JOSEPH l\icGHEE, 

Attorney-Genera/. 

:.\!OTHER'S PEXSIOX- :\IOTHER LIVI'-"G WITH HER :\IOTIIER EXTI
TLED TO, WHEX-DO:\IESTIC SERVAXT EXTJTLED TO, WHEX. 

If the other necessary conditio11s required by the JI other's pension law be satis
fied, a mother who makes her home a•ith her mother aud her step-father is entitled 
to the pension, if such lzome is a proper place for the clzildreu of such mother and 
without the pension the mother would be required to absent herself from her' 
children in order to work for her 01•'11 support, though she might be able to lea•ve the 
children with her relatives during her absmce. 

An applicant zmder the Mother's pe11sio1z !a-u: who is at tlze time of application 
employed as a domestic servant in the home of a11otlzer is, the other couditions of 
the law being satisfied, entitled to tlze pellsion if its allo-uxmce ~.·ill enable her to set 
up a home for herself aud children elsru-·here, but llot if the af>plicatioll is made for 
the purpose of enabling lzer to bring her clzildrell to reside with her ill the home ilz 
a•lzich size is emplo:yed as a sen·allt. 

CoLt::I!Bt:S, Onro, Septen:bcr 18, 1918. 

HoN.]. S. TAYLOR, Probate Judge, JfcColllzelszille, Ohio. 

DEAR Sm :-You have requested my opinion upon the following questions: 

"Under the Mother's Pension act, section 1683-2 of the General Code, 
found on page 877 of Ohio laws, Volume 103, would a mother having two 
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small children, who lives with her mother and step-father, be entitled to 
any allowance under this act? 

\Vould a mother, having a dependent child, and who is employed in a 
private home as a domestic be entitled to an allowance under this act?" 

You have really not stated sufficient facts for me to give you an unequivocal 
answer to either of these questions. The applicable statutes are sections 1683-2 and 
1683-3 of the General Code. These sections are to be given the liberal construction 
enjoined upon the courts in the case of the juvenile court act, to which they are 
supplen:entary and in pari materw with which they are, inasmuch as they are ad
ministered by the juvenile judge which liberal interpretation is provided for by 
section 1683 General Code. The sections which I have mentioned provide, in part, 
as follows: 

"Section 1683-2.-For the partial support of women whose husbands 
are dead, or become perman·ently disabled by reason of physical or mental 
infirmity, or whose husbands are prisoners or whose husbands have de
serted, and such desertion has continued for a period of three years, when 
such women are poor, and are the mothers of children not entitled to re
ceive age and schooling certificate, and such mothers and children have a 
legal residence in any county of the state for two years, the juvenile court 
may make an allowance to each of such women as follows: * * * 
Such homes shall be visited from time to time * * *." 

"Section 1683-3.-Such allowance may be made by the juvenile court, 
only upon the following conditions: First, the child or children for whose 
benefit the allowance is made must be living with tbe mother of such child 
or children; second, the allowance shall be made only when in the absence 
of such allowance, the mother would be required to work regularly away 
from her home and children, and when by means of such allowance she 
will be able to rerr.ain at home with her children, except that she may be 
absent for work for such time as the court deems advisable; third, the 
mother must in the judgment of the juvenile court be a proper person, 
morally, physically and mentally for the bringing up of her children; 
fourth, such allowance shall in the judgment of the court be necessary to 
save the child or children from neglect and to avoid the breaking up of the 
home of such woman; fifth, it must appear to be for the benefit of the 
child to remain with such mother; sixth, a careful preliminary examination 
of the home of such mother must first have been made under the direction 
of the court by the probation officer, the agent of an associated charities 
organization or humane society, or in the absence of such probation officer, 
society or organization in any county, the sheriff of such county shall 
make such investigations as the court may direct, and a written report of 
the result of such examination or investigation shall be filed with the 
juvenile court, for the guidance of the court in making or withholding such 
allowance." 

Although the latter of these two sections enacts certain conditions upon which 
the allowance known as the "mother's pension" may be granted, it is clear that it 
does not state all of them. A complete catalog of such conditions could be form
ulated only by having regard to the provisions of section 1683-2 as well as those 
of section 1683-3, and would be substantially as follows: 

(l) The husband must be either dead, permanently disabled, a pris
oner (whose wages while he is in prison do not go to the wife in sufficient 
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amount to support the child or children), (section 1683-6), or must have 
deserted for a period of three years. 

Your letter does not advise me whether these conditions exist, but I 
assume, of course, that one or another of them does in each of the cases 
mentioned hy you. 

(2) The wife or widow must be "poor" to the extent that in the 
absence of such allowance she would he required to work regularly away 
from her horr_e and children and by means of the allowance she will he 
able to remain at home with her children except that she may be ahsent for 
work for such time as the court deems ach·isable. 

Such facts as you state in each of these cases raise some question as 
to the application of this condition, which will hereinafter be discussed. 

(3) The wife or widow must be mother of children not entitled 
to recein~ age and schooling certificates. 

You do not state the facts with respect to this condition, but assume 
that they exist, so that it is satisfied. 

(4) The mother and children must have a legal residence in some 
county of the state for two years. 

·You do not state the facts in this regan! hut T aqsume that the nrces
sary condition exists. 

(5) The child or children must he living with the mother. 
Your questions evidently relate to this condition, and its application to 

the facts you state will be further considered in this opmton. 
(6) The mother must, in the judgment of the juvenile court, be a 

proper person for the bringing up of her children. 
In the absence of any staterr.ent of facts on this point I assume that 

both mothers are in your judgment such proper persons. 
(7) The allowance must in the judgment of the court be necessary 

to save the child or children from neglect and to avoid the breaking up of 
the home of such woman. 

In a sense such facts as you state raise questions with respect to the 
application of this condition which will he further discussed in this opinion. 

(8) Jt muqt appear to he for the benefit of thP child to remain with 
the mother. 

This seems to be a slightly different way of stating the condition that 
the mother must be a proper person for the bringing up of her children. 

(9) A careful preliminary examination of the home of the mother 
must be made. 

Coming now to the facts stated by you, it appears that in the first case the 
mother lives with her mother and step-father. This fact raises questions in the 
light of the above enumerated conditions, as follows: 

( 1) Has the mother a home? 
(2) :\Iay it be said that she is living with her child or children when 

other persons are members of the domestic estahlishments in which she 
resides? 

(3) Inasmuch as she has a home can it he said that she would be 
required to work regularly away from her home and children, and that 
by means of the allowance she will he ahle to remain at home with her 
children? 

( 4) Is the home a proper place for the children in view of the fact 
that adults other than the mother reside there? 
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With respect to the first of these questions I think that it need not appear 
under the statute that the mother's home is one of which she is the head, except 
in so far as the fact that other adults share her place of residence and have the 
control of it, coupled with their personal characters, may tend to establish the con
clusions that the surroundings are not fit for the children. In other words, if the 
mother and stepfather are of good character and the establishn:ent maintained by 
them is a suitable place in which to bring up children under the discipline of their 
mother, I think such establishment n:ay be regarded as the mother's "home," if 
that is her usual place of residence, the fact that she may stay there by sufferance 
or under some more or less temporary arrangement with the mother and step
father being, in my opinion, immaterial. 

The fact that the mother lives with her mother and step-father may have 
son:e bearing upon the question as to whether she would but for the allowance be 
required to work regularly away from her children. You do not say whether or not 
this is the case. If the mother is at present working out by the day, or if she is 
in such financial straits as that she will have to obtain outside employment in order 
to support herself or the children, or both, then this condition would be satisfied. 
The law aims at keeping the children and the mother together in a home. The 
fact that the mother may be able to leave the children with her relatives while she 
works out and thus give them some care is immaterial on the one hand, and the 
fact that other persons than the mother live in the home is immaterial on the other 
hand, if such other persons are of proper character. 

I can not say, therefore, as to the first case which you submit that the fact that 
the mother lives with her n:other and step-father is of itself sufficient to disqualify 
her from receiving a mother's pension. 

In submitting your second case you state that the mother is employed in a 
private home as a domestic servant and that she has a dependent child. You do 
not say whether she is now keeping the child with her in the house where she is em
ployed or not; nor do you state whether or not, if the child is not at present 
with her in that place, she desires the allowance for the purpose of bringing the 
child to live with her there. It will be necessary for me, therefore, to consider 
three possible statements of fact in order to answer your second question. 

Assuming that the purpose of the mother in applying for an allowance is to 
enable her to keep the child at a place other than that in which she is employed, 
which place is to be her home and that of her child, I think it is very clear that she 
would be entitled to the pension, the other necessary facts existing. The very ob
ject of the law is to enable a mother who must work in order to support herself and 
her children to spend a proper proportion of her time caring ,for her children in 
their home. If the making of the allowance will enable the mother to provide a 
home for her child, so that such domestic service as her necessities require her to 
perform may be rendered for such part of each day only as rr.ay be acceptable to 
the judge, this object would be achieved. 

In this connection the fact that the child may be at present with her in the 
residence in which she is employed as a domestic servant would be of no conse
quence if her purpose in obtaining the allowance is to set up an establishment of 
her own as the home of herself and child. So that two of the cases which I have 
imagined may be answered without difficulty by saying that whether the child is 
with her at present in the residence where she is employed as a domestic servant or 
not she is entitled to the allowance, the other conditions existing, if it will enable 
her to provide a home at another place for the child. 

Greater difficulty is presented in considering the question as to whether or not 
this mother is entitled to the allowance for the purpose of enabling her to keep 
the child with her in the place where she is employed as a domestic servant. Upon 
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careful con!'ideration I arr.. of the opinion that a negath·e answer must be returned 
to this question. The reason upon which such an answer would be predicated is 
that the residence of another in which the mother would he living in the capacity 
of a domestic servant would not he a "home" within the meaning of the statute. 
To he sure, I have held in con,irlering your first question that the home of the 
mother and child need not belong to the mother in the proprietary sense, so that 
she may li\·e with relatives and still ha\·e a "home." But I would draw the line 
between the mother's residence in a place for the purpose of domestic sen·ice at 
that place and her residence in the home of a relative, where such domestic sen·ice 
as she may render to the estahli,hment may be attributed rather to the ties of rela
tionship than to the contractual obligation of service. In common parlance, a 
domestic sen·ant would not be referred to as living at horr.e, and this popular con
ception of the situation is, in my judgment, that which is embodied in the statute. 

I am of the opinion, therefore, that if the allowance is applied for by the sec
ond mother whom you have described for the purpose of enabling her to keep her 
child with her in the place where she is employed as a domestic servant, the appli-
cation should not be granted. Yery truly yours, 

JosEPH ~IcGHEE, 
A ttomey-General. 

1464. 

~IU~ICIPALITY-SUBDIVISI0~-0\V~ER OF LOTS TIIEREI~ ~fAY 

RE-PLAT WITHOUT VACATI~G FOR~IER PLAT 

The oz .. :uer of lots u'itlzm a municipal corporation may subdh:ide them and re
plot them without first haz·ill!J ·wcutcd tlze former p!at U11dcr sectio11 3593 et seq. G.C. 

Cm.e~nws, 0HTo, September 18, 1918. 

lioN. Cr.ARE CALDWELL, l'rosccutillg Attorney), TVarre11, Ohio. 

DEAR SIR:-Your rerjttest for my opinion reads as follows: 

"I wish to submit to you the question of procedure when the owner 
of lots within a municipality rearranges the lot lines, thereby making new 
lob or a re-plat of all or part of a forn:er duly accepted plat. 

The question which has heen raised is this: :.\lust the owner of the 
property proceed under favor of section 3593 et seq. G. C.. and in the first 
place have the property vacated? 

There have been numerous instances under my observation where one 
or more lots of a plat have been rc-platted and the only formality required 
was that which was required in the original platting which is covered by 
section 3584." 

L'pon my request for additional information you submit the following under 
date of August 27th: 

"It often happens that after a plat of certain lots within a municipal 
corporation has been placed on record, some of the lots lying together arc 
acquirecl hy a single owner who desires to re-arrange them, thereby mak· 
ing out of his lots a greater or less number v.·ith different frontages and 
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different lines as lot boundaries. 
It has been the practice to permit the owner in question to re-plat his 

lots and have the re-plat recorded after the usual formalities as to ac
knowledgment and acceptance by the proper city authorities. 

In your opinion may said procedure be had in any event, or must the 
owner of the lots in question in all events first vacate them under favor of 
section 3593, thus creating an out-lot which he then rr.ay plat anew?" 

Section 3584 G. C., to which you refer, reads as follows: 

"A proprietor of lots or grounds in a municipal corporation, who sub
divides or lays therr. out for sale, shall cause to be made an accurate map 
or plat of such subdivision, describing with certainty all grounds laid out 
or granted for streets, alleys, ways, commons or other public uses. Lots 
sold, or intended for sale shall be numbered by progressive numbers, or de
scribed by the squares in which situated, and the precise length and width 
shall be given of each lot sold, or intended for sale. Such map or plat 
shall be subscribed by the proprietor, or his agent, duly authorized by 
writing, acknowledged before an officer authorized to take the acknowl
edgment of deeds, who shall certify the acknowledgment of the instru
ment, and recorded in the office of the recorder of the county." 

This section points out the method to be followed ~n platting lots within a 
municipal corporation, and of course must be followed regardless of whether or 
not it is necessary to vacate the former plat. 

Section 3593 G. C., to which you refer, and the following sections provide the 
method of vacating a plat. Said sections read as follows: 

Section 3593.-"Upon the application of two-thirds of the proprietors 
thereof, the court of common pleas may alter or vacate the plat of any 
municipai corporation, addition thereto, or parts thereof, within the county, 
as hereinafter specified." 

Section 3594.-"Application for vacating or altering a plat, addition, or 
part thereof, shall be by petition in writing, filed with the clerk of the 
court of common pleas, and the applicant or applicants shall give thirty 
days' notice thereof by publication in a newspaper printed and of general 
circulation in the county. The notice shall set forth briefly the part or 
parts of the plat or addition to be vacated." 

Section 3595.-"If the petitioners produce to the court satisfactory 
evidence that such notice has been given, and that two·thirds of the per
sons owning lots or parts thereof in the corporation or the addition, as the 
case may be, or their authorized agents or attorneys, have made applica
tion to have the whole or a part of such corporation or addition altered or 
vacated, the cor.rt shall, in its discretion, proceed to alter or vacate such 
corporation or addition, or any part of either. The vacation of a muni
cipal corporation, addition, or part thereof, shall not vacate any part of a 
state or county road." 

I am of the opinion that it would not be necessary to proceed under the three 
last above quoted sections simply to rearrange or subdivide certain lots in the 
municipality or an addition thereto. That is, that these sections were not meant 
to apply to a situation such as you have in mind, but are only applicable when it 
is the plan of an owner or owners of lots in a municipality to rearrange the whole 



.A.TTORXEY -GENERAL. 1193 

scheme of an addition, or a part thereof, by changing not only lot lines, but 
changing the streets and alleys thereof. Or, in other words, that these sections 
only apply when the contemplated change will affect the public generally ( >Uch as 
vacating streets) or other lot owners therein. 

This is not the case in the question presented by you, for the rearrangement of 
lot lines only can in no way affect the public or other lot owners in the addition. 
This view is borne out by the sections above quoted relating to vacation of plats. 
Section 3594 G. C. provides for filing an application for vacating or altering a plat 
and for the publication of notice. This it seems to me shows that the legislature 
had in mind only such proceedings as would affect the public and provided such 
publication so that persons who might he interested would ha\·e notice of such pro
ceeding in order that they would have opportunity to present their objections to 
such scheme. 

Section 3595 G. C. provides for the proceedings in court. 

Section 3596 G. C. provides for a record of the proceedings and a method by 
which an interested person may be made a party defendant. 

Section 3599 G. C. provides for rendering judgment in favor of persons dan:
aged by reason of such vacation. 

All these sections show that the proceedings under them are not applicable to 
such a case as you present. If a lot owner desires to subdivide his lot into two 
or more parts and sell it in that manner, it can in no way affect any person or per
sons, and the legislature would not compel him to give public notice of his intention, 
because the public would have no interest in any way nor would the legislature pro
vide a way of making interested persons parties defendant when there could be no 
interested persons. The publication of notice and the court proceedings would in 
this case be not only expensive but unnecessary, and I do not think such was the 
intent or purpose of these sections. 

For the foregoing reasons I advise you that the owner of lots within a muni
cipal corporation may subdivide them and re-plat them without first having vacated 
the former plat under section 3593 et seq. G. C. 

1465. 

Yery truly yours, 
JOSEPH :\fcGHEE, 

Attorney-General. 

:\fUXICIPALTTY-COUXCIL-POWER TO CREATE POSITIOXS AXD FIX 
TER:\IS IX VARIOCS DEPART:\IEXTS. 

Cozmcil of a municipal corporation has 110 power to create any position in the 
department of public serz:ice. An ordi11auce <dziclz assumes to create such a posi
tion and to fix a term for it is, therefore, of 110 effect as fixing such term. 

Council has power to provide a fi.red term for the position of deputy auditor, 
co-extensive with that of the principal. 

TVhether or not cozwcil has authority to proZ'ide a fixed term for the position 
of deputy treasurer depends upon its power to create the position as that of a real 
deputy. If the position is that merel:y of an assistmzt or clerl~, lzo'WCUr called, coun
cil m'ay not fix a term for it because of the proz·isions of section 486-17a General 
Code (civil service law), unless it is one of those exempt from tlze classified service 
under section 486-8 G. C. 

Council may fix a term of office for the position of smolle inspector created as 
the head of an independeut municipal department. 
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Council has 110 authority to create the position of inspector of food products, 
and consequently no11e to fix a term of office for it; 110 term of vffice may be fixed 
by any mrmicipal authority for this position because of the provisions of section 
486-17a General Code (civil service law). 

Council has no authority to fix a term for the position of assistant clerk of 
council. Section 4210 of the General Code fixes a term of office for all employes 
of council, and this section controls as to all those whose duties are "legislative." 
Such emploj•es of cotmcil as do not perform such "legislative" duties, howe·uer, have 
an indefi11ite tenure of office by virtue of the civil service law. 

Assuming that the clerk to the maj•or is the incumbent of a position in the U11-
classified service of a city, council would have the authority to fix a term for that 
position. 

By virtue of the civil service law a stenographer to the trustees of the sinking 
fund is entitled to serve during good behavior. Therefore an ordinance of counci~ 
fixing a term of service for such stenographer would yield to the civil service law 
and be ineffective. 

Assunz!ing that a "clerk and stenographer to city solicitor" is the incumbent of 
a position ·in the unclassified service the city council has authority to fix a term 
therefor. 

By virtue of the civil service law the police surgeon and fire department sur
geon are entitled to serve during good behavior. An ordinance of council attempt
ing to fix a term for the incumbents of these positions must therefore :yield to the 
civil service law. 

CoLVMBCS, 0Hro, Septen:ber 18, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 acknowledge receipt of your letter of recent date submitting an 
ordinance of a certain city passed in the year 1912 and containing the following 
provisions : 

"To create the offices of deputy auditor, deputy treasurer, smoke in
spector, inspector of food products, assistant clerk of council, clerk to 
mayor, stenographer to trustees of sinking fund, clerk and stenographer to 
solicitor, police surgeon, fire department surgeon and superintendent of 
waterworks and electric light plants, fixing duties, amount of compensa
tion, and amount of bond of each of said offices. 

'Section 1.-That the following offices be and hereby are created: 
Deputy auditor, deputy treasurer, smoke inspector, inspector of food prod
ucts, assistant clerk of council, clerk to mayor, stenographer to trustees of 
sinking fund, clerk and stenographer to solicitor, police surgeon, fire de
partment surgeon and superintendent of waterworks and electric light 
plants. 

Section 2.-0fficers shall be appointed to fill each of said offices as 
provided by law and their terms of office shall commence with the date their 
appointment shall be made and shall terminate with close of the 31st day of 
December of the years ending with odd numbers, thus making each of the 
tern:s ending the same as of the official making these appointments, * *. 
Wherever bond is required, it may be signed by a responsible surety com
pany, and the premium on such bond shall be paid by the city * * * out 
of the same fund hereinafter provided for the payment of their respective 
salaries. 

Section 3.-Said officers shall perform the duties and render such 
services as usually devolve upon their respective office, and shall perform 
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such other duties and render such further service as may be prescribed by 
council, or the head of such respective department." 

Section 4 of the ordinance fixes salaries for each of the positions 
named in the first section. 

Section 5 authorizes the auditor to draw warrants for the said salaries 
upon the appropriate funds. 

\Vith respect to this ordinance you submit the following questions: 

Question 1. Can council legally provide a fixed term for the officers 
and employes herein designated? 

Question 2. \Vhere council has provided a fixed term, can the salary 
be increased or diminished during such term? 

Your first question is really divisible into as many parts as there are positions 
which are enumerated in the ordinance submitted. 

It also has a civil service aspect which it n:ay be necessary to consider. 

Council has attempted in the ordinance which has been quoted to do the fol
lowing things with respect to the positions in question: 

(1) To create them (section 1). 
(2) To fix terms of office for them (section 2). 
(3) To define-though very generally-their respective duties (sec

tion 3). 
( 4) To fix their salaries (section 4). 

You inquire about the authority to do but one of these things, viz: fix terms. 
I tijink it is very clear, however, that unless the power to fix terms is ·expressly or 
by implication conferred upon council as an independent power, or unless the council 
has in this instance in section 2 passed legislation which, while perhaps not effective 
in a technical sense, is in another sense valid because it conforms to some provision 
of the law with respect to terms of office, this power concerning which you inquire 
cannot be claimed by council, unless as an implication arising from the power to 
create the office. That is to say, if council has no authority to create an office or 
position or employment in the service of the city, and no express authority to fix 
terms of office as an independent power, and no such authority flowing as an impli
cation from any other source, it would seem clear that as to the positions of which 
these statements might be made your first question would have to be answered in 
the negative. 

There is at least one position in the catalog mentioned which I think falls 
within the class of those to which the statements just made do apply. I refer to 
that of superintendent of waterworks and electric light plants. Council has no 
authority to create this position. It is one which exists in the department of public 
service. The council of a city has not general legislative power with respect to the 
creation of executive departments and positions. Its power in this respect is special 
and limited. It arises from section 4214 of the General Code, which provides that-

"Except as otherwise provided in this title, council, * * * shall 
determine tlzc number of officers, clerks and employes in each department 
of the city government, and shall fix * * * their respective salaries and 
compensation, and the amount of bond to be given for each * * *, if any 
be required. * * *" 
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Section 4327 G. C. provides that-

"The director of public service may establish such sub-department as 
may be necessary and determine the number of superintendents, * * * 
and other persons, necessary for the execution of the work and the per· 
forn:ance of the duties of this department." · 

I must admit that the phrase "determine the number" is slightly indefinite in 
meaning. However, it seems to me that the existence of this power in the director 
of public service and the exception made in section 4214 as to the power of council 
in this respect are together enough to preclude the idea that one municipal authority 
can be said to have power to create positions of certain kinds and another the au
thority to determine the number of such positions which shall exist. Strictly speak
ing, of course, number is one thing and name, nature or definition is another. 
Therefore it might be argued that council would have the authority to create super
intendencies, clerkships, positions of engineers, and the like, for the service de
partment, and the director of public service would then be required to determine 
how many of such positions within the catalog of kinds of positions created by 
council he would desire to have in his department. Conversely, it might also be 
argued that the director of public service would be required first to act by deter
mining how many employes he would want in his department, specifying their duties, 
and that the council should then act by formally creating the positions in the depart
ment and fixing salaries for them. But as I have said, I do not believe that either 
course of reasoning is correct and, in my opinion, the authority to determine the 
number of superintendents, clerks, other employes, etc. vested by law in the director 
of public service for his department excludes the power of council to create posi
tions in the department of public service. 

Now, if council has no authority to create a position no authority to fix a 
term for such position can arise by implication from such a source; and if such 
power exists it must be found elsewhere. Nowhere in the Municipal Code is there 
reposed in council any authority to fix terms of office or employment. Section 4213 
of the General Code implies that any municipal officer, clerk or employe may have 
a term, for it provides that-

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for which he was elected or appointed, * *." 
But any implication that may arise from this section is not strong enough to 

vest the power to fix terms where none are fixed by law in any particular agency 
of the municipal government, such as the council. 

I know of no other provision of the :!\funicipal Code in any way shedding light 
upon the question as to whether a term of office or employment can be fixed for 
officers or employes in the department of public service. If such power exists
which the facts submitted do not require me to determine-it resides, in my opin
ion, in the director of public service and not in council. The authority of council 
is lin:ited to fixing salaries for the positions created by the director of public ser
vice. I answer your first question, therefore, in so far as it relates to the superin
tendent of waterworks and electric light plants in the negative. 

As to the deputy auditor I observe that at the time this ordinance was passed 
(September 17, 1912) section 4276-1 of the General Code was in force and provided 
as follows: 

"The auditor of any city may, when authorized by council ordinance, 
appoint a deputy who, in the absence or disability of the auditor, shall per
form the duties of the auditor." 
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This section, in my opinion, confers upon council the authority to create the 
position of deputy auditor. The relined argument might be made to the effect that 
council has less authority than this, in that the power to deterrr.ine whether or not 
he will appoint a deputy still resides in the auditor under the section quoted, after 
council has authori7ed such action That i,, the position is in a sense not a perma
nent one in the city government in which there may be said to be a "vacancy" at 
any time, that it would be the duty of the auditor to fill. However, I believe the 
power to authorize the appointment of a deputy is broad enough to authorize coun
cil to provide that such deputy shall hold his position for such term as may end 
with that of the official making the appointment, subject to removal. This is in 
fact nothing n:ore than the consequence which the law itself would attach to the ap
pointment of a deputy. The relation between a deputy and his principal is such as 
that the deputy's "natural" term of office, so to speak, may be said to be co-termin
ous with that of his principal. He does not hold over until his successor is elected 
and qualified. 

X ow a deputy of this character is, in my opinion, in the unclassified service of 
the municipal civil service by virtue of the state civil service law, so that no ques
tion can arise as to the effect of the provisions of that law respecting the tenure of 
incumbents of positions in the classified civil service upon an ordinance or a prin
ciple of law like those under discussion. 

\Vithout going further into the question as regards the deputy auditor, I am of 
the opinion that the action of council in giving such deputy auditor a term of office 
was at the very least not inconsistent with the law which would otherwise apply, 
whether it added· anything to that law or not; so that the deputy auditor may be 
said to have a term of office. 

The question is different as regards the deputy treasurer, for there is no ex
press provision of law authorizing council to provide for a deputy for the city 
treasurer. It might be argued that because the legislature had seen fit to empower 
council to authorize the appointment of a deputy auditor by express provision the 
power to grant similar authority to the city treasurer is lacking. On the other hand, 
it might be argued that under the general section above quoted council might pro
vide for a clerkship in the office of the treasurer which might be given the name of 
"deputy," whether the position would have all the legal attributes of a deputy or 
not. The argument on this side would say of section 4276-1 that the deputy therein 
provided for is a real deputy having authority to act for and in place of his prin· 
cipal; whereas, regardless of the name under which a similar position in the treas
urer's office might be created it would not partake in law of the characteristics of a 
deputy. 

I am inclined to the view that council has authority to create clerkships in the 
office of the treasurer, whether that office be regarded as one of the "departments" 
of the city government or not. If council may also, notwithstanding the lack of the 
express provision which exists with respect to the auditor's office, provide for the 
positions of real deputies in the office of the treasurer, then all that has been said 
respecting the answer to your question as it relates to the deputy auditor would 
apply also to the deputy treasurer. 

If, however, it should be determined that the so-called "deputy treasurer," the 
position of whom is created by the ordinance under consideration, is not in reality 
a "deputy" within the meaning of the civil service law, then the question would 
arise as to whether or not, the position being within the classified civil service, it 
might be given a definite term. This question is similar to others which will be 
hereinafter considered in this opinion and will be postponed until all the positions 
which are in the classified civil service have been identified. 

It is quite probable, however, that in the city about which you inquire the "de-
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puty treasurer," if considered as a mere clerk, might be one of those subordinates 
whose position the treasurer might designate as in the unclassified service. If this 
is the case, the civil service question would not arise and the authority of council 
to fix a definite term for the position would exist as in the case of the mayor's 
clerk, hereinafter discussed. 

The position of smoke inspector seems to be regarded as one existing inde
pendently of the departn:ent of public service. I can not find any express provis
ion respecting this position in the :Municipal Code. Municipalities are given gen
eral power to 

"regulate and prevent the emission of dense smoke, to prohibit the care
less or negligent emission of dense smoke from locomotive engines, to 
declare each of the foregoing acts a nuisance, and to prescribe and enforce 
regulations for the prevention thereof; to prevent injury and annoyance 
from the same, * * * and to provide for the regulation of the installa
tion and inspection of steam boilers. and steam boiler plants." (Section 
3650 G. C.) 

This has been held in Cincinnati vs. Gass, 1 0. N. P. (n. s.) 169, to confer 
upon the council the authority to create as a separate department the position of 
supervising engineer to regulate and compel the proper consurr.ption of smoke. It 
was evidently upon this theory that the position of "smoke inspector" was created. 

Obviously, if the position is an independent one council may create it and in 
creating it may define a term of office for it, unless the civil service law prevents 
such action. However, complete provision for this position would necessitate desig
nating the appointing pow,er, and this ordinance, while providing that the salary 
of the smoke inspector shall be paid out of the general fund, thus indicating that 
the position was not within the department of public service or that of public
safety, does not provide who shall appoint the smoke inspector, but says that all 
the officers named in the ordinance "shall be appointed * * * as provided by 
law." The appointing power of the mayor is found in section 4250 General Code. 
It provides: 

" * * * He shall appoint, and have the power to remove, the di
rector of public service, the director of public safety, and the heads of the 
sub-departments of the departments of public service and public safety, 

* * *." 
I assume, however, that there must be some other ordinance providing for the 

appointment of the smoke inspector, and I assume also that, being the head of an 
independent department, he is to be appointed by the mayor. Under the civil ser
vice law of the state, of course, such a position would be in the unclassified service 
as one of the "heads of departments appointed by the mayor" (section 486-8 G. C.). 
Therefore the civil service law does not in any way affect the question as to the 
smoke inspector; and the power of council in providing for this department of the 
city government to give the incumbent thereof a term of office is plenary-just as 
broad as the power to provide for the position at all may be. Assuming that the 
position is legally created therefore, I reach the conclusion that the position of 
smoke inspector is one for which the council may legally provide a fixed term. 

The inspector of food products does not hold a position analogous to that of 
the smoke inspector. He is the head of a sub-department in the department of 
.health, and the position is so recognized in the section providing the source of the 
payment of salaries which the ordinance creates. The statutory provision on this 
subject is that of section 4458 G. C., which provides that-
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"The board of health may appoint, dctine. their duties and fix the com
pensation of, such number of inspectors of * * * milk, meat, butter, 
cheese, and substances purporting to be butter or cheese, or having the sem
blance of butter or cheese, and such other persons as is necessary to carry 
out the prodsions of this chapter, * * *·" 

This section is like that which relates to the positions in the department of pub
lic service, and all that I haYC said about the ;.uperintenclent of waterworks 
and electric light plants applies to the food impector, with the additional remark 
that council has not even the authority to fix the salary of the food inspector. It 
is very clear, therefore, that inasmuch as council has no authority whatsoenr as 
to the position of food inspector, the amwcr to yam tir..;t f111t'<;tion in so far as it 
relates to this position is in the negative. 

Assistant clerk of council is a position provided for under authority of section 
4210 of the General Code, which provides as follows: 

"\Vithin ten days from the commencerr.ent of their term, the members 
of council shall elect a president pro tern, a clerk, and such other employes 
of council as may be necessary, and fix their duties, bonds and compen,a
tion. The officers and employes of council shall serve for two years, but 
may be removed at any time for cause, at a regular meeting by a vote of 
two-thirds of the members elected to council." 

Here is a self-executing provision of the general law respecting the employes 
of council. In so far as the ordinance of council is inconsistent with this provision 
the general law, of course, controls. In strict accuracy council, of course, has no 
control whatever over the terms of its employes, such terms being fixed by law. 
I answer your first question, in so far as it relates to the assistant clerk of council, 
therefore, by saying that council has the authority to create the position but, strict
ly speaking, no authority to provide a fixed term for it; yet the position is on6 
which is held subject to a fixed term because of the prodsions of the general law. 

ln this connection, however, it may be that section 4210 itself must yield to the 
subsequently enacted civil service law of 1915, which will he hereinafter discussed. 
I can not positively decide this question heC';msl' I han· no means of knowing what 
duties were to he perforrr.ed by the as,istant clerk uf council provided for in this 
ordinance. If his duties were "legislative" he would be in the unclassified service by 
virtue of subdivision 5 of section 486·8 of the General Code. If his duties, how
ever, consisted of such activities as the serving of special assessment notices I sus
pect that he would not be within the section which I have just mentioned and 
would therefore hold a position in the classitied scn·icc. To the extent that the 
provisions of the civi'l service law with respect to the tenure of incumbents of posi
tions in the classified sen·ice conflict with previously enacted statutes providing for 
fixed terms, I would have no hesitancy in arriving at the conclusion that the civil 
service law would prevail. It is true that it is nut e\·ery general law, though ~ubse
quently enacted, which controls a specific provi,ion with respect to particular cases. 
Having regard to the peculiar nature of the subject-matter of the civil service legis
lation, however, I can reach no other conclusion than that its provisions were in
tended to supplant, and do supplant, all inconsistent prO\·isions with respect to par
ticular offices and positions which were in the law when the civil service law was 
passed and went into effect. \Vhile I have said, therefore, that the position of 
clerk of council is one which is held subject to a fixed term because of the provis
ions of the general law, I must add that if the duties of the position are not "legis
lative" it is, in spite of the general law which I have quoted, not held subject to 
a fixed term if the civil service law otherwise provides. 
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The position of clerk to the mayor is like that of deputy treasurer, if the latter 
be considered as a mere clerkship in the treasurer's office. That is to say, there 
is no specific provision for the creation of any such position; and if the mayor's 
office be not regarded as a "department of the city government," section 4214 can 
not be regarded as a grant of authority to council to act in the premises. However, 
I assume that council has authority to create a clerkship in the office of the mayor. 
I doubt, however, whether the provisions of the civil service law relating to the 
classified service would have application to this position in the ordinary city; be
cause section 486-8 G. C. gives to all elective officers, other than state officers, the 
right to appoint in the unclassified service "two secretaries, assistant or clerks and 
one personal stenographer." I assume that in a city of average size the mayor 
would not require more than one clerk; and the ordinance gives rise to the inference 
at least that the mayor's clerk is the only person other than perhaps a stenographer 
in his office force in the particular city under consideration. If this is true, then, 
for reasons already stated, I would advise that council has unquestioned authority 
to define a term of office for the mayor's clerk. If, however, the facts are such 
that the person is not in the unclassified service, then the civil service question noted 
in the discussion of the question respecting the deputy treasurer would be raised. 
This question will be hereinafter discussed. 

The trustees of the sinking fund, as such, have no direct statutory authority 
to employ a clerk. Section 4509 G. C. authorizes council to create a clerkship in this 
office. That being the case, council has the implied power to constitute a term of 
employment for this position, unless the civil service law dictates a contrary answer. 
I might say in this connection that this clerkship is not in the unclassified service; 
for the only "principal appointive executive * * * boards or commissions" who 
are entitled to any appointments outside of the civil service are those which are 
"authorized by law to appoint such secretary, assistant or clerk and stenographer." 
In my opinion, an ordinance of the city is not a "law" within the meaning of para
graph 8 of section 486·8 of the General Code. 

The complete discussion of this question will therefore be postponed until the 
application of the civil serivce law, which is a point common to many of the ques
tions raised by your letter, is reached. 

The city solicitor is not authorized directly by law to appoint a clerk and stenog
rapher. What I have said about the clerk to the mayor applies fully to this posi
tion in the solicitor's office. Council has undoubted authority, in my opinion, to 
create the position; indeed the power of council, whether under section 4214 G. C. 
or its general legislative power, to supply an office force for the solicitor is recog
nized in section 4306 of the General Code, which provides what may be done "when 
council allows an assistant or assistants to the solicitor." In a city of average size 
I imagine that the position of "clerk and stenographer" to the solicitor would be in 
the unclassified service, the solicitor being an "elective officer" and as such entitled 
to "two secretaries, assistant or clerks and one personal stenographer" in the un
classified service. 

If the facts are otherwise, however, then the civil service question mentioned in 
several of the other cases which have been discussed will be raised, but for such 
question, however, it is clear that the council would have authority to provide a 
term for this position. 

The police surgeon and fire department surgeon are both positions in the de
partment of public safety. Council has express authority under sections 4374 and 
4377, as well as section 4214 G. C., to create these positions. They are in the classi
fied service, as indeed are the entire regular police and fire departments of any city. 
The question as to whether or not this fact precludes the council from annexing 
terms of office to the creation of the position is one which is perhaps even more 



ATTO&l\"'EY -GEXERAL. 1201 

sharply raised in connection with these positions than in connection with others 
in which its presence has been noted. I pass therefore to the consideration of this 
question. 

The question may be phrased thus: 

\\'here a term of office is not fixed hy law, but the power to create a 
term of office for a municipal position may be otherwise fairly inferred 
from the grant of power to create the office or position which is reposed 
in council, is there anything in the civil service law which is so far incon
sistent with the idea of a definite term as to reverse the inference in so far 
as positions in the classified service are concerned, and lead to the conclusion 
that council is without power to provide such a definite term for such classi
fied civil service positions, leaving the tenure therein to be indefinite but 
subject to the provisions of the civil service law alone? 

So far as the constitution of the state, which prohahly reflects itself in the pro
visions of the present civil service law as furnishing the intent which is to be im
puted to the legislature when none has been expressed, is concerned, it must be said 
that there is nothing therein which would give rise to an inference of the kind 
under consideration, for the civil service amendment to the constitution, Article XV, 
section 10, deals only with "appointments and promotions" and not at all with 
tenure of positions of offices, nor even with ren:ovals. 

Turning now to the civil service act itself I find that section 486-2 first enacts 
into law the requirement of the constitution, and then says that 

"thereafter (after the taking effect of this act) no person shall be 
appointed, removed, transferred, laid off, suspended, reinstated, promoted 
or reduced as an officer or employe in the civil service of the state, the sev
eral counties, cities and city school districts thereof, in any manner or by 
any means other than those prescribed in this act or by the rules of the 
state or munidval civil service commissions within their respective jurisdic
tions as herein provided." 

Unless the word "removed" can be given some effect beyond its natural mean
ing so as to prohibit the creation of an office or position with a fixed term or 
tenure, it is obvious that this provision does not give rise to any inference of the 
kind for which we are now searching. 

Section 486-17 General Code makes certain provi;ions as to reductions, lay-offs 
and suspensions which do not apply. 

Section 486-17a provides, in part, as follows: 

"The tenure of every officer, employ (employe) or subordinate in the 
classified service of the state, the counties, cities and city school districts 
thereof, holding a position under the provisions of this act, shall be during 
good behavior and efficient service; but any such officer, employe or sub
ordinate may be removed for incompetency, inefficiency, dishonesty, drunk
enness, in:moral conduct, insubordination, discourteous treatment of the 
public, neglect of duty, violation of the provisions of this act or the rules of 
the comn:ission, or any other failure of good behavior, or any other acts of 
misfeasance, malfeasance or nonfeasance in office. * * *" 

In my opinion this section not only gives rise to the inference for which we are 
seeking but is itself an express provision on the subject. It is the controlling law 
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of the state so far as cities subject to the general laws are concerned. In the face 
of this provision ordinances like the one submitted by you, in so far as they relate 
to positions in the classified service, are abrogated where they attempt to fix definite 
terms. 

Xow the ordinance enclosed by you was passed in 1912 when the section just 
quoted was not in effect. It has been in effect, however, since 1915, and I am as
suming that your question relates not to the validity of the ordinance when it was 
passed but rather to its present effect. If I am in error as to this I shall be glad 
to consider the original validity of the ordinance further upon advice from you cor
recting me on this point. So far as the present force of the ordinance is con
cerned, however, it is clear that its provisions as to terms of office of positions in 
the classified service can have no present effect; for more than two years have 
elapsed since the civil service law has been in effect and there must have been ap
pointments to each of these positions under the present civil service law. The tenure 
of office or employment under such appointments is referable to the civil service law, 
and not to the original ordinance, which is not wholly repealed but merely yields 
to the civil service law in this particular. At the present time, therefore, the posi
tions which I have enumerated as being certainly or possibly within the classified 
civil service are positions with respect to which there is no fixed term of office. 

Of course, the answer to your second question is dependent upon that to your 
first in each case. The mere fact that council has attempted to provide a fixed term 
is of no consequence. The question is as to whether there is actually a term of 
office for a given position-not whether council has attempted, though without au
thority, to establish such term of office. If a term of office or employment has been 
lawfully established by the council, then section 4213 of the General Code above 
quoted plainly dictates a negative answer to your second question. Section 4213 
governs whether the term is one which is fixed by council itself or by the general 
law, as in the case of the employes of council. 

I may add that I have not considered the civil service questions which exist 
with respect to the positions of superintendent of waterworks and electric light plant 
and inspector of food products. As regards the latter, it seems reasonably clear that 
the section which I have quoted from the civil service law affords another ground 
for denying validity to the action of council in fixing a term for it. \Vith respect 
to the former the situation is not so clear inasmuch as the position may constitute 
the head of a sub-departr:r.ent in the department of public service. In an opinion 
of recent date I have advised you that the appointing power with respect to the posi- · 
tions of heads of sub-departments in the department of public service resides in the 
mayor. The fact that this is the case raises a question under subdivision 3 of section 
486-8 G. C., which places in the unclassified service "all heads of departments ap
pointed by the mayor," with a proviso that "nothing contained in this act shall ex
empt the chiefs of police departments and chiefs of fire departments * * * from 
the competitive classified service." The police and fire departments are sub-de
partments rather than departments proper, and the question is raised as to whether 
or not the whole paragraph has the effect of exempting all appointments by the! 
mayor, as well of heads of sub-departments as of those of heads of departments 
proper, from the requirements of the provisions of the civil serivce law respecting 
the classified service. I do not decide this question because I have held that the 
action of council in atten:pting to fix a term for the position of superintendent of 
waterworks and electric light plants is wholly nugatory for other sufficient reasons, 
while the application of the civil service law to the case is involved in considerable 
doubt. Very truly yours, 

JoSEPH :\1cGHEE, 
Attorney-General. 
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1466. 

CLERK OF COl:RTS- TO\\'XSHIP CLERK-AUTHORIZED TO ISSUE 
HUXTER'S LICEXSE TO :\IIXOR UXDER SEVEXTEE~ YEARS. 
SECTIOX 12967 :\IAY BE VIOLATED EVEX THOUGH :\IIXOR HAS 
Hl:!\TER'S LICEXSE. 

1. ~·nder sections 1421 and 1422 G. C. (107 0. L. 487) tlze clerk of the court 
of common pleas or a township clerk is autlzori::ed in law to issue a hunter's license 
to a minor under seventeen years of age. 

2. Under section 12967 G. C. any person selling a gzm or ammzmition to a 
minor under se'l!enteen years of age, or knowingly permitting such minor to use 
his gun, is liable to prosecution under said section, even though such minor has a 
hunter's license. 

CoLUMBCS, OHIO, September 20, 1918. 

RoN. CHARLES L. BERMONT, Prosecuting Attorney, IYit. Vernon, Ohio. 

DEAR SIR :-I have your communication of September 7, 1918, in which you re
quest my opinion as follows, your question arising under the provisions of sections 
1422 and 12967 G. C. : 

"The clerk of common pleas court and the juvenile officer of this 
county have asked for my opinion upon a proposition and as the same con
dition probably prevails all over the state I desire your opinion upon it. 

It seerr.s, by the provisions of section 1422 G. C., that the clerk is 
authorized to issue a hunter's license to a minor over sixteen years of age, 
but section 12967 G. C. does not permit a minor under seventeen years of 
age to use any sort of fire·arm. 

Is it your opinion that the clerks should issue license to minors under 
seventeen years of age and the juvenile officer should enforce the provis
ions of section 12967 ?" 

In order to fully understand section 1422 G. C. (107 0. L. 487), we will con
sider the provisions of section 1421 G. C., which reads as follows: 

"Section 1421.-N"o person shall hunt, pursue or kill with a gun any 
wild bird or wild animal within this state without having first applied for 
and received a hunter's license and paid the fee, as required herein. Every 
applicant for a hunter's license who is a non-resident of the state of Ohio 
and who is a citizen of the United States of America, shall pay a fee of 
fifteen dollars to the officer issuing the same. Every applicant for hunter's 
license who is a citizen of the United States of America, and a resident of 
the state of Ohio, shall pay a fee of one dollar, provided that the owner, 
tenant or children of the owner, manager or tenant of lands within this 
state may hunt upon such lands without a hunter's license." 

It will be seen that this section forbids any one to hunt, pursue or kill with a 
gun any wild bird or wild animal within this state, without having first applied for 
and received a hunter's license and paid the fee as therein required, irrespective of 
how young he may be. 

Section 1422 G. C. (107 0. L. 487) adds another qualification which is as 
follows: 
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" * * * Persons under sixteen years of age shall not be allowed to 
hunt under the provisions of this act, unless accompanied by their parent 
or other person in loco parentis." 

From all these provisions it is evident that no person can hunt without a license, 
whatever his age n:ay be, and that all persons under sixteen years of age, in addi
tion to having a license, must be accompanied by parent or other person in loco 
parentis, before he can hunt. 

Section 1422 G. C. also provides as follows: 

"Hunter's license shall be issued by the clerks of common pleas courts 
and township clerks. Every applicant for a hunter's license shall make 
and subscribe an affidavit, setting forth his name, age, occupation, place of 
residence, personal description, and citizenship, and the other officer author
ized to issue licenses shall charge each applicant a fee of twenty-five cents 
for taking such affidavit, issuing such license and attaching his seal of office 
thereto, and clerks of common pleas courts and township clerks to whom 
such application is made are hereby empowered and required to administer 
the oath and to take and certify the affidavit herein required and to col
lect and receive the fees therefor as herein provided." 

Under this section it would seem that it becomes the d~.<ty of clerks of con:mon 
pleas courts and township clerks to issue licenses to all those persons who make 
application for the same in accordance with the provisions of the statute. 

Section 12967 G. C. reads as follows : 

"Whoever sells, barters, furnishes or gives to a n:inor under the age of 
seventeen years, an air-gun, musket, rifle, shotgun, revolver, pistol or other 
fire-arm, or ammunition therefor, or, being the owner or having charge 
or control thereof, knowingly permits it to be used by a minor under such 
age, shall be fined not more than one hundred dollars or imprisoned in 
jail not more than thirty days, or both." 

Inasmuch as no person is permitted to sell any kind of a gun or ammumtton 
to a minor under seventeen years of age, and no one is allowed to permit a gun to 
be used by a minor under such age, the question arises whether the clerks afore
said are justified in issuing a license to a minor under seventeen years. 

As said before, the provisions of the statutes, relative to the issuing of a license, 
are general and apply to all persons, irrespective of their age. I do not believe that 
the clerk would have the right to refuse to issue a license to any one, whatever his 
age may be, provided he complies with the provisions of the statutes. But the mere 
fact that a minor under seventeen years might have a hunter's license does not 
warrant any one in selling him a gun or ammunition or permitting such minor to 
use a gun owned by him. 

Sections 1421 and 1422 G. C. relate to the party desiring to hunt, while section 
12967 G. C. pertains to the party who sells a gun or ammunition to a minor under 
seventeen years or knowingly permits such minor to use a gun owned or under 
control of said party. For this reason I do not think there is any conflict between 
the provisions of these statutes. 

A clerk has no authority to refuse to issue a license to a minor under seven
teen years, provided he complies with the conditions of the statutes, but on the 
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other hand no one is permitted to sell a gun or amn:unition to a minor under 
seventeen years, or knowingly permit him to use his gun, even though he should 
have a hunter's license. To be sure it seems absurd to issue a license to a minor 
under seventeen years, to hunt with a gun, when the criminal statutes provide that 
he can not secure the necessary implement and accessories with which to hunt, but 
such a course seems clearly warranted under the provisions of the sections above 
quoted. 

Therefore in answer to your questions I will say that a clerk of the court of 
common pleas or township clerk is warranted in law in issuing a hunter's license to 
minors under seventeen years of age, and that a juvenile officer or any other per
son is warranted in enforcing the provisions of section 12967 G. C. against any one 
who sells a gun or ammunition to a minor under seventeen years of age, or who 
knowingly permits such minor to use his gun, even though said n:inor has a 
hunter's license. Very truly yours, 

1467. 

JosEPH McGHEE, 
Attorney-General. 

STATE HIGHWAY C011MISSIO~ER-COUNTY COMMISSIONERS-NO 
AUTHORITY TO RE110VE OBSTRUCTIONS IN PUBLIC HIGHWAYS 
WITHIN A VILLAGE WITHOUT CONSENT. 

Where the proprietor of an addition to a city located outside the corporate 
limits thereof files a Plat showing a circular park located on the line of a previously 
established and existing state road, with curved driveways extending beyond the 
line of such state road, without at the same time initiating and carrying through pro
ceedings for the alteration of the state road itself, the recording of such plat does 
not operate to vacate so much of the public highway as lies within the confines of 
such circular park. If, subsequently, curbing and other obstacles are erected within 
the bounds of the high'way in order to form such park, such obstacles are unlawful. 
But where the territory of the subdivision subsequently becomes a part of an incor
porated village, the duty to restore the public highway through the middle of such 
circular park and remove such obstacles belongs to the village authorities, and 
neither the state highway commissioner nor the county commissi011ers have any 
jurisdiction in the premises. 

CoLUMBUS, OHIO, September 20, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I haye your letter of July 15, 1918, which is too lengthy to quote in 
full. However, the facts upon which you request an opinion are as follows: 

The East Broad street road runs through the village of Bexley. In said village 
there is situated what is known as the Broad Street circle-a circular plot of ground 
around which the road (Broad Street) is diverted, instead of cutting through the 
center thereof. It is claimed that this condition is extremely dangerous to auto
rr"obile traffic, and The Columbus Automobile Club has requested that you as State 
Highway commissioner take jurisdiction over the matter of causing the East Broad 
street road to go directly through this circt.lar plot, instead of on either side 
thereof. 

The question arises whether you have jurisdiction or authority to go within the 
confines of the village of Bexley and carry out the matter herein suggested. It is 
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your opmwn that you have not such authority, and that of Hon. C. D. Saviers, 
attorney of the Automobile Club, that you have such authority. 

I have carefully considered the letter addressed to you by the Automobile Club, 
bearing date July 12, and I know of no provision of law that would warrant your 
going into the village of Bexley and making the change suggested, unless said village 
first gives consent to your so doing. 

The legislature seems to have manifested a definite and specific intention to the 
effect that no authority, whether state, county or township, shall go into a village 
for the purpose of making an improvement upon the roads located therein, unless 
they first secure the consent of the village. 

If the state highway commissioner goes into the village and uses the money of 
the state for the suggested change, said money will have to be taken from the inter
county highway, main n:arket road or the maintenance and repair fund. These are 
the only funds at your disposal for carrying out such work. 

We will consider what provisions the legislature has made in reference to this 
rr_atter. If you were to attempt to carry out the improvement as suggested, without 
the co-operation of the county commissioners or township trustees, you would be 
controlled by the provisions of section 1231-3 G. C., which reads in part as follows: 

"Section 1231-3.-The state highway commissioner may extend a pro
posed road improvement into or through a village when the consent of the 
council of said village has been first obtained, and such consent shall be 
evidenced by the proper legislation of the council of said village duly en
tered upon its records, and said council may assume and pay such propor
tion of the cost and expense of that part of the proposed improvement 
within said village as may be agreed upon between said state highway con:
missioner and said council. * * *." 

From this section it is evident that the state highway commissioner can not as
sume jurisdiction over an improvement within a village, unless he first obtains the 
consent of the council of said village. 

Suppose, on the other hand, that the state highway commissioner should as
sume jurisdiction over this improvement, with the co-operation of the county com
missioners or township trustees. In that event he would be controlled by section 
1193-1 G. C. (107 0. L. 123) which reads in part as follows: 

"Section 1193-1.-\Vhen, upon the application of county commissioners 
or township trustees and under the supervision of the state highway de
partment, the improvement of an inter-county highway or main market 
road is extended into or through a village, or an improvement constituting 
an extension of an improved inter-county highway or main market road is 
constructed within a village, it shall not be necessary for the village to as
sume any part of the cost and expense of the proposed improvement. If no 
part of the cost and expense of the proposed improvement is assumed by 
the village, no action on the part of the village, other than the giving of its 
consent, shall be necessary: * * *" 

Here again we find the specific provision made that the state highway commis
sioner can not construct an improvement into, within or through a village upon the 
application of the county comrr.issioners or township trustees, unless the consent of 
the village is first given. 

Suppose we consider the doing of the work suggested as a mere maintenance 
and repair, and not ah improvement within the provisions of either section 1231-3 
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or section 1193-1; you would then he controlled hy section 7467 G. C., which reads in 
part as follows: 

"Section 7467.-* * * The 'tate, county or township or any two or 
more of them may hy agn·cment expencl an~· funds available fnr rnad rnn
struction, improvement or repair upon roads insicle of a ,·illage or a village 
may expend any funds available for street imprO\·ement upon mads outside 
of the village and leading thereto." 

From said provision it is evident that the cour~e last mentioned c:-nuld not he 
followed excepting by an agreement with the ,·illage authorities. 

\\'bile your letter does not particularly c-all into question the jurisdiction of the 
county commissioners over matters such as suggestecl therein, yet when we turn to 
sections 6949 to 6953 G. C. ( 107 0. L. 107), we find that the county con: missioners 
have no authority to construct an improvement into, within or through a village 
unless the council thereof first gives its consent to such a course. I cite this latter 
proposition with the idea of calling attention to the fact that it seems to have been 
the intention of the legislature not to permit the improvement or construction of 
roads within a village, whether by the state or county, unless the village gives its 
consent thereto. 

Thus far we have been considering the question merely from the <;!<tndpoint of 
the right of the state or county to go within the confines of a municipal corporation 
for the purpose of improving the public highways therein located. 

We will now view the matter from the standpoint of the powers conferred upon 
the municipality, i~ reference to its authority 0\'er the streets of the same. 

It is contended by those who argue that the state has authority to go within 
the village of Bexley and change the road so that it will run directly through the 
circle in question, that this circle was never legally established upon the public 
highway, and hence it is a nuisance and obstruction· therein; that Logan ).J. Bull itt, 
in laying out this plat, did not follow the statutes pertaining thereto, and that he had 
on authority in law to place the circle in question within the limits of thf' highw<~y 
and change the highway so as to pass around on either side of the circle. They 
argue that inasmuch as this is an obstruction and nuisance to public travel, never 
having been legally established, the state, notwithstanding the fact that ,;arne is now 
within the confines of the village of Bexley, has authority in law to remove it. 

In East Portland vs. ::O.Iultnomah Company, 6 Ore. 62, the court lays down two 
fundarr.ental propositions in regard to the jurisdiction over the highways of the 
st<tte. They are as follows (syllabus) : 

"1. The paramount and primary control of highways in a state, and 
of streets in cities is nsted in the legislature. 

2. The state may transfer its control of streets to a municipal cor
poration by act of the legislature." 

In the opinion (p. 65) the court say: 

''The primary and paramount control of the streets having been vested 
in the legislature, and that body having by ;pecial act and in general terms 
given up its jurisdiction thereof to the city, the city may and should control 
them. Any other conclusion than this, and the one already reached, would 
abridge the authority of the legislative assembly invested by Article II, sec
tion 2 of the Constitution, by preventing that body from investing muni
cipal corporations with one of the very powers necessary to the end of effi
cient municipal government." 
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We have already investigated the powers which the legislature has seen fit to 
confer upon the state and the county, relative to the public highways located within 
municipalities. 

Let us now turn to the powers granted to municipalities, as to their authority 
over the streets therein located. 

Section 3714 G. C. reads as follows : 

"~1unicipal corporations shall have special power to regulate the use of 
the streets, to be exercised in the manner provided by law. The council 
shall have the care, supervision and control of public highways, streets, ave
nues, alleys, sidewalks, public grounds, bridges, aqueducts, and viaducts, 
within the corporation, and shall cause them to be kept open, in repair, and 
free from nuisance." 

This section seems to confer complete power upon the municipalities of the 
state, in the supervision and control of the public highways and streets of the 
same, and I call particular attention to the latter part of said section, viz., that they 
"shall cause them to be kept open, in repair, and free from nuisance." 

From this provision it is apparent that if the circle in question is a nuisance, 
the municipality of Bexley has been given exclusive jurisdiction to remove the 
nuisance from the highway or the street located within said village. 

Section 3631 G. C. reads in part as follows: 

"To hold and improve public grounds, parks, park entrances, free rec
reation centers and boulevards, and to protect and preserve them. * *." 

I quote this provision with the view that if this circle should be considered in 
the nature of a park, and the roads encircling the same considered boulevards, the 
municipality itself seems to be given the jurisdiction to protect and preserve them. 

Dillon in his work on Municipal Corporations, section 1138, lays down a fun
damental proposition which appears to control in this case. It reads as follows: 

"* * * It may, however, be said that, as a general rule, a grant to 
a city, incorporated village, or incorporated town of the power to control 
and regulate the streets confers exclusive authority over the streets; and 
that the creation of a city, village, or incorporated town, or the extension 
of its limits, vests in the municipality the pou-er and jurisdiction to regulate 
and control highways which have hitherto been under the control of the 
county or township organization, and transfer to the city, village, or in· 
corporated town the duty of maintaining and repairing them, unless the 
statute otherwise provides. * * *." 

There are several decisions of our own courts which also throw considerable 
light upon the question which we have under consideration. 

In Railroad Co. vs. Defiance, 52 0. S. 262, the court held as follows in the first 
branch of the syllabus : 

""Where a part of a county road is taken into a municipal corporation 
by the annexation of contiguous territory, it is subject to the control and 
supervision of the municipal authorities, who may improve it by grading, 
or otherwise, at the expense of the corporation. * * *" 
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In the opinion (p. 299) the court uses the following language: 

"The highways so brought within the corporate limits of the defend
ant, were removed from the control which the county comrrtsswners 
theretofore had over them, and became subject to the control, supervision 
and care of the municipal authorities, like other streets and highways of the 
corporation. By express statutory provision, the council is given 'the care, 
supervision and control of all public highways, streets, avenues, alleys, 
sidewalks, public grounds and bridges within the corporation,' and is 
charged with the duty of causing 'the same to be kept open and in repair, 
and free from nuisance'. Section 2640, Revised Statutes. The duty thus 
devolved upon the council is attended with the power to do whatever may 
be necessary in the proper and lawful performance of the duty, including 
the power to improve such ways, or parts thereof, in any lawful manner, 
when, and as, the public convenience may demand. Grading a street, and 
changing its grade, when necessary for its convenient use by the public, 
are lawful modes of improving the street, and keeping the same open and 
in repair." 

In City of Steubenville vs. King, 23 0. S. 610, the second branch of the syllabus 
reads as follows : 

"\Vhere territory, including a public road connecting with the streets 
of a city, is annexed to the city, and the road continues to be used as a 
street or thoroughfare, it thereby becomes a 'public highway' of the city 
within the meaning of section 439 of the ~Iunicipal Code (66 0. L. 222), 
although it has never been 'accepted and confirmed by an ordinance spe
cially passed for such purpose,' as provided in section 440." 

In the opinion (p. 613) it is stated: 

"If the road in question was a legal public highway at the time of its 
annexation to the city, we think the simple fact of annexing it to the city, 
and its continuous subsequent use as a street, constituted it a 'public high
way' of the city, within the meaning of section 439 of the code, and sub
jected it to the control and care of the city authorities." 

Lawrence Railroad Co. vs. Commissioners of :\Tahoning county, 35 0. S. 1 is 
a case similar to the one now under consideration. In this case a railroad com
pany had without authority of law taken possession of a certain public highway 
located outside the limits of the municipality of Youngstown and had erected and 
maintained thereon an obstruction and nuisance. Afterwards, this particular part 
of the public highway was annexed with other territory to the municipality of 
Youngstown. The question then arose as to whether the county commissioners 
of :\fahoning county or the n:unicipality of Youngstown would he the proper party 
to maintain an action against the railroad company for damages on account of said 
nuisance and obstruction. 

The fifth branch of the syllabus reads as follows: 

"\\'here an obstruction is created in a state or county road, and the 
corporate limits of a municipal corporation are extended over a part of 
the road so obstructed, the county commissioners can not maintain an 
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action for the obstruction of that part of the highway which IS within the 
limits of the corporation." 

In the opinion (p. 9) the following language is used by the court: 

"True, it was held in TJ'clls vs . .llcLaughliu, Butman vs. Fo"-•ler, 17 
Ohio, 99, 101, that the county commissioners might lay out, within or 
through a municipal corporation, a public highway. \Ye do not decide that 
that may not still be done. But the ::\Iunicipal Code of 1869 (66 Ohio L. 
222, section 439), re-enacted in 1878 (75 Ohio L. 388), provided that 'the 
council shall have the care, supervision, and control of all public highways, 
bridges, streets, avenues, alleys, sidewalks, and public grounds within the 
corporation, and shall cause the same to be kept open and in repair and 
free from nuisance'. And see 66 Ohio L. 149, sections 8, 199. Under the 
act of 1873, the dalT.ages recovered must be appropriated by the commis
sioners in repairing the road or removing the obstruction; but as control 
of highways in the corporation is confided to the corporate authorities, 
the commissioners could not apply such moneys within the corporate limits. 
Hence, if an action for damages, sustained by reason of such obstruction 
within the corporate limits of Youngstown, can be maintained, the action 
must be prosecuted by the city, and the recovery of the plaintiffs in this 
case must be confined to injury to the road outside of the city limits.' 

Hence, whether we consider the question from the standpoint of the power and 
authority granted by the legislature to the state and the counties thereof, to enter a 
municipality with the view of improving the public highways therein; or whether 
we view it from the standpoint of the authority granted to the municipalities of 
the state over their public highways and streets, the conclu~ion seems clear that 
the state, through the state highway commissioner, would have no jurisdiction to 
enter the village of Bexley to remove the circle in question and to improve the 
highway therein, unless it first obtains the consent of the council of said village. 

In arriving at this conclusion I am aware that there are a few decisions of our 
courts which would tend to some extent in the opposite direction. These are: 

\V ells vs. :O.IcLaughlin et a!., 17 Ohio Rep., 99; Lewis vs. Lay lin, 46 
0. S. 663; Railway vs. Cummins, 53 0. S. 683. 

However, in view of the recent acts of the General Assembly, I am of the 
opinion that these decisions could not be so construed as to give the state authority 
to enter the corporate limits of the village of Bexley and carry out the work herein 
considered. 

I may add that the information which I have before me seems rather clearly 
to indicate that there never has been a legal abandonment of the public highway as 
originally established through the middle of this circle. To be sure, no adverse 
private possession has been asserted as against the public right inasmuch as the pro
prietor of the subdivision dedicated the circle to the public. The curved driveways 
which form the circle were designated by him as public streets, and undoubtedly 
are such streets. As the situation then seems to be, there should be a public way 
through the middle of the circle; and, if my information is correct, such a public 
way now exists at that place. In that public way, however, are Ct;rbs, trees, poles, 
and perhaps other things which constitute obstacles to public travel along the line 
of the original road. 

I have not verified the information which is before me by consulting the road 
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records of Franklin county. On the assumption that the information is correct, 
it seems that a situation exists at the place referred to which constitutes an unlaw
ful state of affair:;. t:nless the puhlic highway through the middlt> of the circle is 
properly vacated or altered hy actir•n of the public authorities who ha,·e jurisdiction 
in the premises, the obstacles to which I haYe referred .;hould he, oi course, re
mover! in order to comply with the law as regarcb the right:; of the puhlic. But for 
the reasons which I have stated I am clearly of the opinion that the gm·ernment of 
the village of Bexley is the only proper public authority to initiate rrea'ltrt'' whiL·h 
may bring relief. Y ery truly yours, 

JOSEPH :\IcGHEE, 
A ttnme::;-Gencra!. 

1468. 

MUXICIPAL BOARD OF HEALTH HAS XO AUTHORITY TO EXPEXD 
FUXDS TO :.\IAIXTAIX \Yc\TER\\"ORKS. 

Tlze board of health of a mzmicipal corporation lzas no authority to expend 
funds mzder its control for the purpose of maintaining the operution of the muni
cipal waterr,•orks, the rez·enues of z,·hich arc i11suf}icic11t to maintain it, 011 tlze pre
text of prcz•enti11g an epidemic of disease; and cmmcil has no authority to borrow 
mone.)' for the use of tlze board of lzcalth under scctio11 4450 of the Gmcral Code 
for such purpose. 

CoLc~rBcs, 0Hro, September 20, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of recent date requesting my opinion as 
follows: 

"The rates in effect covering the waterworks of a municipality of this 
state are inadequate to produce suflicient revenue for the operation of the 
plant, which has occasioned a shortage in the funds of the waterworks. In 
view of this condition, the boarci of health declares the lack of funds in the 
waterworks and the necessity of running such waterworks an emergency 
under section 4460 G. C. and authorizes issuance of a certificate of indebt
edness with the help of council, le,·y to he made at the next hudgct. 

This certificate was issuerl in De<"emhcr, 1917, payable :\Iarch, 1919, 
against the puhlic health fund, IC\'y to ht> marie in the ht>alth fund to pay the 
same, and the disbursements have been made hy the hoard of health, not by 
the waterworks. 

QUESTION: Is such proce<lure ll'gal ?" 

Sections 4450 and 4451 of the General Code provide as follows: 

"In case of epidemic or threatened epidemic or during the unusual 
prevalence of a dangerous communicable disl·ase, if funds are not other
wise a\·ailable, the council of a city may harrow any sum of money that the 
local hoard of health deems necessary to defray the expenses necessary 
to prevent the spread of such disease. Such mom·y may he borrowed until 
the next levy and collection of taxes is made, at a rate of interest not to 
exceed six per cent, per annum. Thereupon the board may expend the 
amount so authorized to he borrower!, which arr.ount, or so much thereof 
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as is expended, shall be a valid claim against the municipality from the 
fund so created." 

Section 4451.-"\Vhen expenses are incurred by the board of health un
der the provisions of this chapter, upon application and certificate from such 
board, the council shall pass the necessary appropriation ordinances to pay 
the expenses so incurred and certified. The council may levy and set apart 
the necessary sum to pay such expenses and to carry into effect the pro
visions of this chapter. Such levy shall, however, be subject to the re
strictions contained in this title." 

As far as the merely formal requirements of these sections are concerned your 
statement of facts makes it evident that they have been complied with; in other 
words, the manner in which action was taken is proper. 

The question which I have encountered, howe\·er, is whether or not the purpose 
for which the expenditure described by you was made is one within the purview of 
the sections quoted. 

Without the order of the board of health or the ordinance of council described 
by you before me I must assume to raise the question which I shall discuss, that 
both are predicated upon the supposed fact that the cessation of the operation of 
the waterworks would cause an epidemic to be "threatened"; that is to say, I must 
presurr.e that the measures which you describe were taken for the declared purpose 
of preventing a threatened epidemic by keeping the waterworks in operation when 
to allow them to cease would give rise to the menace or "threat" of an epidemic. 
Unless I make some such assumption I could not say that there is any question at 
all for me to decide, for section 4450 G. C. speaks of what may be done "in case 
of epidemic or threatened epidemic, or during the unusual prevalence of a danger
ous communicable disease," and unless action taken under the assumed authority of 
its provisions is referable to one of these conditions it would be on that account 
alone invalid. 

The assumption which I have made reduces the question to this: :\lay a board 
of health for the purpose of avoiding a threatened epidemic make such expendi
tures as may be necessary to keep running municipal waterworks which for lack of 
sufficient revenues otherwise would have to cease operations for a tirr.e, and may 
the council borrow money to be expended by the board of health for this purpose? 

Section 4450 G. C. considered by itself is broad in its terminology. It says that 
when the conditions which I have previously enumerated exist, and funds are not 
otherwise available, there may be borrowed and expended by the board of health 

"any sum of money * * * necessary to defray the expenses necessary 
to prevent the spread of such disease.'' 

But broad as this language is, its application is limited by the principle present 
m the statute and in both sections which I have quoted that "expenses necessary 
to prevent the spread of such disease" must be those which the board of health is 
authorized to incur for the purpose of preventing the spread of disease. The board 
of health is to expend the money (section 4450) and such expenditures are expressly 
designated as 

"expenses * * * incurred by the board of health under the provisions 
of this chapter" (section 4451). 

It is clear to me that the board of health cannot claim section 4450 as authority 
to engage in any enterprise or activity which its members may consider necessary 
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or expedient to prevent a threatened epidemic. It may make any expenditure which 
it sees fit for the purpo!'e of carrying on such activities as it i,; authorized by law 
to carry on with a view to preventing the spread of communicable disease, hut not 
otherwise. 

In short, section 4450 n:ust be read in connection with the other sections of the 
chapter relating to the powers and duties of the hoard of health; and unless we 
find in such other sections authority 1Jroad enough to enable the board of health 
virtually to take over the operation of the municipal waterworks when the agencies 
which exist under authority of the municipal code for the conduct of such water
works are inadequate for financial reasons to maintain such operation, the amwer 
to your question must he in the negative, for I think it is very clear that in effect 
the board of health in the ca;e descrihecl hy you did take over for a time the opera
tion of the waterworks in the sense that that board supplied the tunds therdor. 

Among the other sections of the chapter relating to the power and duties of 
the board of health I find the following, which deserve consideration in this con
nection: 

Section 4413.-"The board of health of a municipality may make such 
orders and regulations as it deems necessary for its own government, for 
the public health, the prevention or restriction of disease, and the prevention, 
abatement or suppression of nuisances. Orders and regulations not for 
the government of the board, but intended for the general public, shall be 
adopted, advertised, recorded and certified as are ordinances of municipali
ties, and the record thereof shall be given, in all courts of the state, the 
same force and effect as is given such ordinances." 

Here again is a very broad grant of power. The hoard of health may make 
such orders and regulations as it deems necessary for its own government and for 
the public health, and for the prevention and restriction of disease. However, these 
orders and regulations are of two kinds; those intended for the governn:ent of the 
board, and those intended for the government of the general public. There is no 
authority in this section for the board of health to ihsue and enforce orders relating 
to the conduct of any other branch of municipal government. Thus, though the 
board of health might deem it necessary for the public health, and for the pre
vention of disease, that a filtration plant be installed in connection with existing 
waterworks of a municipality, it could not claim authority under this section to 
compel the municipality to install such a plant. 

In this connection sections 4414 and 44l.'i providing penalties may be comidered. 
I cannot, therefore, justify the proceedings described hy you upon the theory 

that the board of health had power to order the municipality to continue the oper
ation of its waterworks under section 4413 G. C. 

The power of the hoard of health to clo and perform by its officers and em
ployes what the offending parties should have clone, is mentioned in section 4422 of 
the General Code. This power, however, relates only to the abatement of nuisances, 
especially to the correction of unsanitary conditions existing on particular premises 
The group of sections in which section 4422 appears contains no provisions from 
which the inference may be drawn that the hoard of health has power to ·take over 
the operation of municipal waterworks on the ground of prevention of disease. 

Sections 4425 et seq. of the General Code enurrerate the particular powers of 
the board of health both "in time of epidemic and threatened epidemic.'' This is 
the particular group of sections in which section 4450 is found and the phraseology 
of the clause in which the condition of action under section 4450 is set forth is 
exactly the same as the first clause of section 4425 with the exception of one word. 
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Section 4425 recites what may be done by the board "in time of epidemic or 
threatened epidemic, or when a dangerous communicable disease is unusually pre
valent." 

Section 4450 tells how funds may be raised in case of epidemic or threatened 
epidemic or during the unusual prevalence of a dangerous communicable disease. 

I find myself strongly impelled by this substantial verbal identity to the con
clusion that section 4450 is available to procure funds only for the purposes set 
forth in section 4425 of the General Code. I do not feel that it is necessary to 
detern:ine this question in the present case inasmuch as I have been unable to 
justify the expenditure under sections other than those beginning with section 4425. 

In regard, however, to sections 4425 et seq. I find that they authorize the 
board of health to irr.pose quarantine on public conveyances and means of travel 
(section 4425) ; to remove persons suffering with infectious or contagious disease 
to quarantine hospitals or other places of detention, (section 4428) ; to quarantine 
private houses where cases of contagious or infectious disease exist (sections 4429-
4430) ; to employ persons necessary to execute its orders and properly guard any 
quarantined place, (section 4431) ; to disinfect rooms, clothing, bedding and other 
articles, and to appraise and destroy articles and buildings, (sections 4433 and 
4434) ; involving the payment of compensation to the owner thereof, (section 
4435) ; to furnish necessaries of life and medical attention to quarantined persons, 
to be paid for by the municipality except in certain cases (section 4436) ; to inspect 
and disinfect school buildings and to close schools (section 4448); to supply agents 
and afford inducements and facilities for gratuitous vaccination, (section 4449). 

As will be observed, these powers and duties of the board of health to be exer
cised and discharged by it in case of actual or threatened epidemic, are specifically 
enumerated. In other words, the legislature has seen fit to say just what a board 
of health may do in case of threatened epidemic. 

As previously intimated I incline strongly to the view that section 4450 is 
merely a means of procuring funds necessary to enable the board of health to do 
things which it is specifically authorized to do in such cases, but even if section 4450 
were susceptible to a broader interpretation we have seen that it has no other or 
general authority sufficiently broad to enable it to do the thing which it has clone 
with the money borrowed in the case described by you. 

From what I have said relative to the purport of the sections which relate par
ticularly to the prevention of epiclerr..ics, it is clear that such power could not be 
claimed under any of these sections. 

I find no other provisions of the General Code giving any authority to thel 
board of health with respect to the operation of a municipal waterworks. On the 
contrary, certain municipal institutions are brought directly within the control of 
the board of health; thus the contagion hospital (section 4452 et seq.) and the 
sewage disposal plant (section 4467 et seq. G. C.) are institutions with which the 
board of health has more or less to do. 

The significance of these facts lies in the statement that if the board of health 
were intended to have a hand in the maintenance or operation of municipal utilities 
other than the contagion hospital and the sewage disposal works, the general assem
bly would have expressed such an intention. 

But I have already said too much upon a subject that is really very simple. The 
claim of authority in the board of health to keep a waterworks running as a means 
of avoiding an alleged threatened epidemic is really too preposterous to be seriously 
considered. I doubt very much whether a case of actually threatened epidemic could 
be made out of the circumstances of the case which you state even if it could, to 
admit the power of the board of health to take action would be to introduce a very 
dangerous principle, for if the board of health can keep a waterworks running as 
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a means of preventing an epidemic, there is practically no limit to the extent to 
which the board of health may intermeddle with the proprietary functions of a 
municipality upon the same pretext. 

It is, of course, obvious that the director of public sen·ice of a city or the 
board of trustees of public affairs of a village can at any time cause a municipal 
waterworks to pr(J(Iucc sufficient revenue by the simple and just expedient of raising 
water rates. I may say, however, that I know of no authority in a municipal cor
poration to borrow money for the purpose of alleviating a temporary deficiency in 
the fund produced by the collection of water rents. However, my opinion is not 
invited upon the question as to what would have been the proper way for the munic
ipality in question to meet the exigencies of the situation which confronted it. 

I content myself, therefore, with the statement that the proceeding outlined by 
you was wholly unauthorized and illegal. 

1469. 

Very truly yours, 
}OSEPH :\IcGHEE, 

Attorne·J.'·General. 

:\IUXICIPAL COURT OF CINCIXXATI XOT EXTITLED TO FIXES 
.\SSESSED FOR VIOLATION OF ST.\TUTES RELATIXG TO DE
PART:\IEXT OF AGRICULTURE. 

Fines a11d pmalties collected i11 the mzmicipal court of Ci11cilmati for the 
ojje11ses defi11ed i11 the chapter of the statutes relating to the department of agri
culture are go'l!emed by the prozisi01zs of section 1177-14 General Code, and are 
to be paid to the Board of Agriculture of the state. 

CoLL'MBt:s, OHIO, Septen·.her 20, 1918. 

The Bureau of lnsj>ectioll and Supcr-;:ision of Fu/Jiic Offices, Columbus, Ohio. 

GENTLEMEN :-On August 7th you made a request to this department for an 
opinion as to the proper disposition of fines in cases prosecuted by the department 
of agriculture in the municipal court of Cincinnati. .\ Jetter has also been received 
from the law department of Cincinnati in reference to the same subject, anticipating 
such request. This letter enclosed contains a copy of the opinion of the assistant 
city solicitor to the effect that such tines are payable under section 1558-30 General 
Code to the city. Section 1177-14 of the General Code, which taken in consideration 
with the other section just referred to, relating to the question involved, is as 
follows: 

"All fines, fees and costs collected under prosecutions begun, or caused 
to be begun, by the secretary of agriculture, shall be paid by the court to 
the secretary of agriculture within thirty days after collection, unless error 
proceedings have been properly begun and prosecuted and in case the judg
ment of the justice of the peace is sustained the fine shall be paid within 
thirty days after such judgment or affirmance, and by the secretary paid 
into the state treasury to the credit of the general revenue fund." 

Section 1558-30, which is in r~ference to the duties of the clerk of the munici
pal court of Cincinnati, requires him to pay over all moneys received by him as 
clerk to the proper parties, which requirement is followed by this language: 
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· "he shall receive and collect all costs, fines and penalties; and shall pay 
all costs and subject to the provisions of section 3056 of the General Code, 
the balance of such fines and penalties monthly to the treasurer of the city 
of Cincinnati * * *" 

Section 3056 referred to, is the provision for the payment of fines and penalties 
collected in police court to the Law Library Association. The opinion of the city 
solicitor contains the following: 

"The statute under which the departrr.ent of agriculture is calling upon 
you to account to it for fines collected by you in cases prosecuted by it is 
general in its nature, while the act creating our municipal court, and defining 
your power and duties as clerk thereof is a special law, nowhere providing 
that you shall act in accordance with section 1177-14, but on the contrary 
specifically providing and directing that you shall receive and collect all 
costs, fines and penalties and pay the same monthly to the city treasurer 
subject to the provisions of ·section 3056. Said section 1177-14 provides, 
as you will notice, that the court shall pay to the board all fines, etc., and 
justices of the peace appear to be the character of court referred to. You 
are not the court and therefore in view of that fact, and the provisions of 
the law defining your power and duties, my opinion is that you can not 
legally comply with the demand of the department of agriculture of Ohio 
in the premises." 

A case decided by the circuit court is cited as authority. 

State ex rei. Library Association vs. Henry, 23 0. C. C. (n. s.) 541. 

Whether one agrees with this conclusion or not, it must be admitted that· it 
indicates the real ground upon which the question must be decided. 

The subject is within the general terms of two different statutes dealing gen
erally with entirely different subjects, but both including the subject of disposition 
of these costs. The well known rule of construction requires both to be given 
effect if it be possible without doing violence to the language of either. 

"Two or more statutes which are in pari HUJteria must each be looked 
to in ascertaining the meaning and intent of each. 

It is only where two statutes are so repugnant to each other that it 
must be presumed that the legislature intended that the latter should repeal 
the former, that a repeal by implication exists, and where there is a reason
able field of operation for both under a just construction, both will be 
given effect." 

City of Birmingham vs. Southern Express Co. 164 Ala., 529. 

"Statutes in pari materia are those which relate to the same person 
or thing, or to the same class of persons or things. In the construction of 
a particular statute, or in the interpretation of any of its provisions, all acts 
relating to the same subject, or having the same general purpose, should be 
read in connection with it, as together constituting one law. The endeavor 
should be made, by tracing the history of legislation on the subject, to ascer
tain the uniform and consistent purpose of the legislature, or to discover 
how the policy of the legislature with reference to the subject·matter has 
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been changed or modified from time to time. * * * So far as reason
ably possible the several statutes, although seemingly in conflict with each 
other, should be harmonized, and force and effect given to each, as it will 
not be presumed that the legislature, in the enactment of a subsequent 
statute, intended to repeal an earlier one, unless it has done so in express 
tern:s; nor will it be prc,ume<l that the legislature intended to leave on 
the statute books two contradictory enactments. 

\\'here there is one statute dealing with a subject in general and com
prehensive terms and another dealing with a part of the same subject in 
a more minute and definite way the two should be read together and har
monized, if possible, with a view to giving effect to a consistent legis
lative policy; but to the extent of any necessary repugnancy between them, 
the special will prevail over the general statute. \\'here the special statute 
is later, it will be regarded as an exception to, or qualification of, the prior 
general one; and where the general act is later, the special will he con
strued as remaining an exception to its terms, unless it is repealed in ex
press words or by necessary implication." 

36 Cyc., 1147. 

The above quotations arc made from the text of this digest because they are 
nothing more nor less than settled rules of construction upon the subject. These 
rules are all simply aids in arriving at the intention of the legislature, which is 
always to prevail. Each of the propositions above stated can be sustained by a 
multitude of authorities. 

Applying these rules what are we to say w:1s the intention of the legislature in 
passing section 1558-30? This section is found in a statutory provision creating a 
court and fixing its jurisdiction and procedure, and defining the duties of its judge 
and clerk. It in no sense was made to favor municipal corporations on one hand, 
nor affect the activities of the agricultural department on the other; nor does it 
contain any purpose to make a different ultin:ate disposition of fines and penalties 
than was already required by the existing law, hut simply prescribed how and when 
the clerk who received these fines when assessed in this court should perform the 
duties already imposed upon him by express provision or necessary implication of 
other statutes of paying the same to the proper authority to receive them. 

Section 1177-14 is in the law creating and regulating the department of agri
culture, and is an evident provision to make the department supply funds for car
rying on its activities, or rather to replace other funds used for that purpose. These 
two sections are perfectly capable of reconciliation by reading 1177-14 as an excep
tion to the other. If there were an irreconcilable conflict, of course, the one last 
passed would prevail. Let us see how that is: Section 1177-14 was in force before 
the creation of the municipal court of Cincinnati in substantially the same form as 
at present. There is no indication from any source that the legislative purpose 
partially to reimburse the state in this manner has ever been changed; on the 
contrary this identical section was re-enacted 1!arch 21, 1917, indicating a consistent 
and steadfast purpose on the part of the legislature to devote these funds to that 
purpose. 

107 0. L. 478. 
X ow, if the rule requires the very last utterance of the legislature to be a 

repeal of all older provisions, then this is the last in that sense. I do not contend 
for this effect of it, however, but do call attention to it as indicating the fixed legis
lath·e intent in reference to this subject. If the state is to receh·e these fines, what 
difference can it make in what court they are assessed, or is it to be presumed that 
the legislature intended the benefit to depend upon the mere accident as to what 

I~ Vol. II.-A. G. 
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court entertained a prosecution; or to state it in another form, and with an addi
tional elen:ent of sanction, that the General Assembly by establishing a municipal 
court in Hamilton county intended that thereby fines for such offenses committed 
in that county should go to a different recipient than for those committed in other 
counties. 

Stress is laid upon the clause requiring the payment to be made by the court 
to the secretary of agriculture, but if you are standing upon words rather than the 
ideas they express, it is sufficient to say that the word "court" is broad enough to 
include the municipal court. The fact is that this is the same language carried from 
one revision to another. The clerk is nothing but an officer of the court, and when 
he pays it the court pays it. The last clause of the section, it is true, mentions only 
the judgment of the justice of the peace, but it is to be said as to this that the last 
clause is unnecessary; that is, the requirements of the first clause could be fully 
carried out if the last were not enacted, and the only office performed by the last 
clause is to extend the time thirty days after the affirmance of the judgment. In
asmuch as the municipal court of Cincinnati succeeds to the jurisdiction of the 
justice of the peace there is no difficulty in giving effect to the latter clause in cases 
in the municipal court just the sarr.e as those before the justice. The real provision 
is that the payment shall be made within thirty days after the affirmance of the 
judgment. It may be that this conclusion is to some extent not in harmony with 
the decision of State ex rei. vs. Henry, supra, although the question arises upon the 
construction of a different statute. 

I am informed that it was claimed or thought by the representatives of the 
state at the time that this case had not received as full consideration as it deserved, 
and that a motion was made for a re-hearing, and afterwards on account of some 
arrangement the motion was not insisted upon. I am not assuming to criticise the 
decision, but only claim that the conclusion arrived at in this opinion is founded 
upon the application of long settled elerr.entary principles, and that by their applica
tion the real intention of the legislature is arrived at in the present case, and that 
this conclusion is fortified by authorities too numerous even to begin on. Even tak· 
ing State ex rei. vs. Henry, supra, as a governing authority in this case the decision 
must be the same because the last act passed does give these fines to the department 
of agriculture for the benefit of the state. 

1470. 

Yours very truly, 
JoSEPH ).JcGHEE, 

Attorney-General. 

ASSIGNEE OF LIQUOR LICEXSEE lo.IAY XOT AS SUCH BECOME 
TRANSFEREE OF AXOTHER LIQUOR LICENSE. 

One who, in the capacity of an assignee, has become the transferee of a liquor 
license may not in said capacity as assignee become the transferee of another liquor 
license and continue that business for the purpose of reali:::ing upon assets belong
illg to the estate of the i11solvent debtor of whom he is the assignee. 

CoLUMBL'S, OHio, September 23, 1918. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-You have asked me to advise you as to my opmwn respecting 

the question submitted to you by the Summit County Liquor Licensing board, which 
is as follows: 
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"John A. Albertoni, a licensee in this county, made an assignment ap
pointing Dean F. :\lay as assignee and :\Jr. :\lay is continuing the busi
ness. Among the debts (sic) was a chattel mortgage, held by Albertoni 
against \Villiam C. :\Iarlot, also a licensee. Instead of :\Iarlot rr.aking an 
assignment, he turned his fixtures, stock, lease and license over to Dean F. 
:\lay, assignee for Albertoni, to satisfy this mortgage, and closed his place 
of business. 

Now Mr. May wishes to have permission to continue the business of 
William C. :\Iarlot until he has enough money to pay this mortgage. 

Kindly advise whether we can allow Dean F. :\Iay to continue the busi
ness of William Mar lot while he is also the assignee of John A. Albertoni." 

This question invokes consideration of the following provisions of the Consti
tution and the State Liquor License law: 

Constitution, Article XV, Section 9: 

" * * * License shall not be granted to any applicant who is in any 
way interested in the business conducted at any other place where intoxi
cating liquors are sold or kept for sale as a beverage * * *." 

Section 1261-34 General Code: 

" * * * License shall not be granted to any applicant who is in 
any way interested in the business conducted at any other place where in
toxicating liquors are sold or kept for sale as a beverage, * * *" 

Section 1261·50 General Code: 

"Upon the application of any licensee who desires to sell or transfer 
his business to another, joined with the application of the latter, and upon 
the payment of a fee of fifty dollars the county licensing board shall, un. 
less the proposed purchaser or transferee shall not have the qualifications 
required by law of a licensee, endorse upon the license certificate of the 
original applicant the words: 'Transferred to ________ ,' inserting the name 
of the transferee with the date; and the person to whom the said license 
is transferred shall hold the license for the remainder of the said license 
year, and shall have all the privileges and obligations of the original licensee 
under the license. The said fee so paid to the county licensing board shall 
he immediately transmitted to the secretary of the state board, in the same 
manner as application fees heretofore provided for herein, together with 
a report of the transfer thereof. 

The said transferee must, howe,·er, in the application for transfer, set 
forth all the facts required to be set forth by an original applicant. The 
said transferee shall be in all respects qualified by law as is an original 
applicant. * * *" 

Section 1261-52 General Code: 

" * * * If a guardian or a receiver or other officer of a court 
shall be appointed for a licensee or for one holding an interest in a license, 
or if in any way a licensee's business shall come under the control of any 
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court in the state, the said license or interest therein shall be treated by 
the court as personal property and the purchaser at any sale shall have all 
the privileges and duties of a purchaser in the case of the death of a 
licensee, as provided for herein. 

In all cases the court shall, before ordering a sale or an assumption 
of a license, appoint three appraisers to appraise said license and the interest 
of the licensee therein, which said appraisers shall be sworn to appraise 
said interest according to its true value. Any creditor of the deceased or 
of the owners of the license shall have all rights with reference to the ap
praiserr.ent or sale and the distribution of the assets as any creditor has 
with reference to any personal property left by any decedent. Xo license 
shall be sold or assumed for a sum less than two-thirds of the appraise
ment. * * *" 

The section last quoted provides expressly for the continuance of the business 
of a deceased licensee by his executor or administrator, who must within three 
days file an original application, without fees, and submit his qualifications as an 
applicant for the consideration of the liquor licensing board. The section also pro
vides for the continuance of the business by survivors in interest in the license; but 
it does not expressly provide, as will be observed, for the continuance under similar 
conditions of the business of an insolvent licensee by his assignee .in insolvency. It 
would appear, so far as the liquor license law is concerned, that an assignee in in
solvency would have to be authorized to continue the business of his assignor 
through a joint application for transfer under section 1261-50, supra. It is true 
that the general statutes regulating proceedings in insolvency provide that the as
signee may be authorized by the court, on written application of three-fourths in 
number and amount of the creditors of the assignor, to carry on "any business car
ried on by the assignor at the time of the assignment" (G. C. section 11125.). It is 
my opinion, however, that while this section may have to be complied with by the as
signee of a person engaged under license in the business of trafficking in intoxicating 
liquors, the order of the probate court is not efficacious to vest the rights of a 
licensee in the assignee. At any rate, I assume that the assignee in the case stated 
by the Summit County Liquor Licensing board has complied with all relevant pro
visions of the law which would entitle him to continue the business of his assignor 
as a licensee. I arr: convinced that under favor of whatever statute the first of the 
two transactions referred to in the communication of the Liquor Licensing board 
was consummated, the assignee, if carrying on the business of the original assignor 
legally, must have qualified as a licensee under the state law. 

It now appears that among the assets of the assignor was a chattel mortgage 
on the fixtures used by another licensee in the business of the latter. In proceeding 
to liquidate this asset the assignee is met by the proposition on the part of the 
debtor that the latter will turn over the fixtures, stock, lease and license to the 
assignee in satisfaction of the claim. Some question exists in my mind as to 
whether the assignee would be entitled to make such an arrangement under the 
insolvency laws; but that question is not properly before me and I feel obliged to 
eliminate it from consideration and assume that the point is not being contested and 
will not be raised. 

X ow in the case of the second transaction above referred to it is made clear 
by the statements in the letter of the county board that no assignrr~ent has been 
made, so that the assignee of the first insolvent debtor does not appear in the 
character of an officer of the court appointed for the second licensee. So far as 
this transaction is concerned it stands upon the same footing as it would if the 
claim against the second licensee had been pressed by the first licensee in person, 
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and the second licensee had attempted to deliver his personal property and assign 
his license to the first licensee. 

It is perfectly clear that if the fir,t licensee had applied to the County Liquor 
Licensing board with the second licensee for transfer of the second license, he, the 
first licensee, coul•l not have qualitie<l as the tramferc~e of the second license; for 
he would then have held in his own right two licenses and the pruYision against the 
granting of a license to one interested in the husiness of selling liquors at another 
place, etc., would have heen directly violated. 

If the case at hand differs in its legal aspect-; from that just supposed, it does 
so only becau'e the assignee's interest in the business which he is conducting as the 
successor of the first licensee may he said to be not within the intendment of the 
constitution and statutes, prohibiting the granting of a license to a person who is 
interested in the business conducted at another place. 

As bearing upon this question, I call attention to the language of the statute 
and that of the constitution in this regard. The prohibition is against the granting 
of a license to an applicant "who is in all}' way interested in the husiness con
ducted at any other place," etc. Later on in the same provision of the constitution 
and in the same paragraph of the statute appears a prohibition against the granting 
of a license "unless the applicant or applicants arc the only persons in any way 
pecuniarily interested in the business for which the license is sought. I can not 
assume that the word ''pecuniarily" was carelessly introduced into the Constitution 
nor into the statute in the context in which it is found. The fact that it appears 
in connection with the second prohibition is, to my mind, evidence that it was not 
intended to be understood in connection with the first prohibition. Its use implies 
a limitation that does not exist when it is not used. The phrase "in any way 
pecuniarily interested" is of narrower scope than the phrase "in any way interested." 
It seems to me, therefore, that the kind of interest in a business conducted at an
other place which would preclude the issuance of a license to an applicant may he 
less direct than a pecuniary interest. 

It would be rather difficult to define the exact scope of the phrase "in any way 
interested." 1 do not feel obliged to do so in considering this question. I do feel, 
however, that any person whose "interest" in a business conducted at a place is such 
that he must he the licensee for that place is thereby precluded from hecorr:ing the 
licensee for another place. It is true that nowhere in the liquor license law is there 
an explicit provision to the effect that no person may hold two licenses, and there
fore it might be argued that a single person might hold one license in an individual 
or proprietary capacity and another license in a trust capacity, as the repre'i<'ntative 
of others and not for himself. I do not even have to decide this question in the 
instant case because it appears that both licenses, if they could be held by the 
same person, would be employed by him in the same capacity or as trustee for 
the same ultimate beneficiaries, viz: the creditors of the first licensee. I feel sure 
that the statute which is now under examination prohibits this thing and precludes 
a single person in the capacity of an assignee from operating one place where liquors 
are retailed as the assignee of the original licensee fur that place, and at the same 
time becoming the licensee for another place through succession in the capacity 
of as,ignee to the husiness at another place as an asset of the first insolvent debtor. 
In the eye of the law he would be attempting to exercise the privilege under both 
licenses in the same capacity, for to the extent that he is interested in one he is 
surely interested in the other. 

I do not care to go further than this for the purpose of the present case. The 
question as to what constitutes an "interest" within the meaning of the section 
under consideration is not clear. I refer you to the Opinions of the Attorney-Gen
eral for the year 1915, pages 290 and 883, in which certain questions submitted by 
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the State Liquor Licensing board along this line were considered and an unreported 
decision of the Court of Appeals of Lucas county was referred to. These opinions 
shed no light upon the present question but their examination will serve to illustrate 
the difficulty of attempting to lay down any general definition of the term the appli
cation of which is involved in the case under consideration. 

For the reasons which I have stated, then, I am of the opinion that one who, 
in the capacity of an assignee, has become the transferee of a liquor license may 
not in said capacity as assignee become the transferee of another liquor license and 
continue that business for the purpose of realizing upon assets belonging to the 
estate of the insolvent debtor of whom he is the assignee. 

1471. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOKD ISSUE OF FITCHVILLE TOWXSHIP RURAL 
SCHOOL DISTRICT-$4,750.00. 

CoLL"MBL'S, OHIO, September 25, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

Re: Bonds of Fitchville Township Rural School district, Huron 
county, Ohio, in the sum of $4,750.00 for the purpose of providing funds 
for the repair of a school house in said school district. 

GENTLEMEN :-I have carefully examined the corrected transcript of the pro
ceedings of the board of education and of other officers of Fitchville Township 
Rural School district, Huron county, Ohio, and find said proceedings to be in con
formity to the provisions of the General Code of Ohio relating to bond issues of 
this kind. 

I am therefore of the opinion that properly prepared bonds covering said 
issue will, when the same are executed and delivered, constitute valid and binding 
obligations of said school district. Very truly yours, 

JOSEPH ::\fcGHEE, 
A ttorne:y-General. 

1472. 

BOKD ISSUE-LEGISLATIOX ::\lUST COXTAIX PROVISION FOR TAX 
LEVY. DISAPPROVAL OF BOXD ISSUE OF OUISTED FALLS 
RURAL SCHOOL DISTRICT, CUYAHOGA FALLS, 0.-$10,000.00. 

CoLUMBL'S, OHIO, September 25, 1918. 

Industrial Comu11ission of Ohio, Columbus, Ohio. 

GENTLE!\! EN :-

In Re: Bonds of Olmsted Falls Rural School distl"ict, Cuyahoga 
county, Ohio, in the sum of $10,000.00, for the stated purpose of funding 
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certain indebtedness which said school district because of its limits of taxa
tion is not able to pay at maturity. 

I have carefully examined the transcript of the proceedings of the board of 
education of Olmsted Falls Rural School district, Cuyahoga county, Ohio, relating 
to the above issue of bonds. From the examination made by me of said transcript 
I find that I am unable to approve the above issue of bonds for the reason that in 
its legislation providing for this issue of bonds, the board of education has made 
no provision for an annual le\-y of taxes for interest and sinking fund purposes with 
respect to said bonds as required by section 11 of Article XII of the State Consti
tution, which reads as follows: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is made for levy
ing and collecting annually by taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final re
demption at maturity." 

The provisions of the State Constitution above set out are obviously mandatory 
and the failure on the part of the board of education to observe the requirements 
of these provisions leaves me no discretion to do otherwise than to disapprove the 
bonds. 

In addition to what is above stated, I note that the a1r.ount sought to be funded 
by this issue of bonds is a part of the contract price for the construction of a 
school building in said school district. The resolution providing for said issue of 
bonds finds and determines that said contract price, as well as the indebtedness to 
be funded, is a valid, subsisting and binding obligation of the school district. In 
view of the provision of section 5660 General Code, which requires the money nec<'s
sary to pay for contracts of this kind to he in fund before tht' ('Ontract is let, it 
does not clearly appear how the contract price or any part thereof can be a valid, 
binding and subsisting obligation of the school district which said district wm.Jd he 
required or authorized to fund under section 5656 G. C. as an indebtedness which it 
is unahle to pay at maturity by reason of its limits of taxation. In other words, 
the school district would not he authorized to raise money by an issue of funding 
bonds under section 5656 General Code for the purpose of paying any part of the 
contract price for the construction of a ,clwol building when it at the time had in 
the proper fund sufficient money to pay such contract price, and under the provis
ions of section Sfi60, as before noted, the ,;chool district is required to have in f~.;nd 
the money necessary for the payment of the contract price before the contract is 
entered into. 

Those obsenations sufficiently indicate the doubt in my mind with respect to 
the validity of the indebtedness for which these bonds are to he issued. As to this, 
however, I may say that the transcript contains no statement of facts touching this 
rr.atter other than such as may he inferred from the recitals of the legislation 
providing for this issue of bonds, and in the absence of a fuller statement of such 
facts I am not disposed to express any tinal opinion so far as this particular question 
is concerned. The tir,t objection ahove noted to this issue of bonds is, however, 
insuperable and I air. compelled to advise you that you should not accept and pur
chase said issue of bonds. 

I am herewith enclosing the transcript 
to the clerk of the board of education. 

sulm1itted, which you will please return 
\'cry truly yours, 

JoSEPH ::\fcGHEE, 
Attomey-Ge11eral. 
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1473. 

APPROVAL OF COXTRACT BET\YEEX X. E. SHAW, SECRETARY OF 
AGRICULTURE, AXD JOHX A. FEICK, SAXDUSKY, OHIO. 

CoLGMBt:s, OHIO, September 25, 1918. 

Hox. X. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 

DEAR SIR:-You have submitted to me contract entered into on the 21st day 
of September, 1918, between John A. Feick, of Sandusky, Ohio, and yourself for 
the construction of an addition to the Ohio State Fish Hatchery building at Put-in
Bay, Ohio, said contract calling for the sum of $7,100.00. At the same time you 
submitted a personal bond securing said contract, said bond being accompanied by 
an affidavit of the signers thereof as to their financial responsibility. 

I have carefully examined the contract submitted and haYing received from 
the Auditor of ,State a certificate to the effect that there is money ayailable for the 
purpose of said contract, have this day approYed the same and filed the same, to
gether with the bond, in the office of the Auditor of State. 

I am herewith returning you the balance of the papers subrr.itted. 
Very truly yours, 

JoSEPH :\fcGHEE, 
A ttorne:y-General. 

1474. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS NOS. 29, 30, 31, 32, 44 AXD 
45 OF WOOD BRO\VX PLACE SUBDIYISIOX, COLU11BUS, FRAXK
LIX COU~TY, OHIO. 

Cou::~IBt:s, Omo, September 25, 1918. 

Hox. CARL E. STEEB, Secretary, Board of Trustees, Ohio State C'11h·crsit:y, Colum
bus, Ohio. 

DEAR SIR :-I am in receipt of an abstract of title covering the following lot of 
land located in the city of Columbus, county of Franklin and state of Ohio, and 
described as fallows : 

Being lots X os. twenty-nine ( 29), thirty ( 30), thirty-one ( 31), thirty
two (32), forty-four (44) and forty-fiye (45) of Wood Brown Place sub
division, as the same are numbered and delineated upon the recorded plat 
thereof, of record in plat book 5, page 196, recorder's office, Franklin 
county, Ohio. 

I have examined said abstract and find no material defects in the chain of 
title to said premises as disclosed thereby . 

. Said abstract does not show any liens or encumbrances on said property except 
the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on August 17, 1918 
a good title in Donato and :\!aria :\Iirabelli, to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 
Very truly yours, 

JosEPH :\IcGHEE, 
A ttome}•-Geueral. 
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1475. 

APPROVAL OF SALE OF CERT AIX :\IARSH LAXDS TO THE TOCS
SAIXT SHOOTIXG CLUB. 

Cou:~IBl"S, OHio, September 26, 1918. 

Ho:-;-. JoHX I. :\hLLER, Suf>criltfl.'lldcllf of Pu/J/ic lf'orks, Cululll!JIIs, Ohio. 

DE.\R SIR :-I have your comrrunication of Septcmucr 17, 1918, in which )OU 

enclose record of proceedings leading up to the 'ale of certain marsh lanJ, !Jy the 
State of Ohio to The Toussaint Shooting club. 

I have examined said proceedings, find them correct in form and legal and am 
therefore returning them to you with my approval endorsed thereon. 

1476. 

Very truly yours, 
JOSEPH :\fcGHEE, 

Attornc:y-Gcneral. 

APPROVAL OF .FlXAL RESOLUTIO::--J FOR ROAD DIPROVDIEXT I:\' 
SEXECA COUNTY. 

CoLt:MBcs, OHio, September 26, 1918. 

HoN. CLI:-."TOX CoWE:-.", State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of September 24, 1918, in which you 
enclose, for my approval, final resolution for the following named improvement: 

Tiffin-Fostoria Road-I. C. H. 1\o. 270, section B-1, Seneca county, 
(type A). 

I have carefully examined said resolution, find it correct in form and legal 
and an: therefore returning the same to you, with my approval endorsed thereon 
in accordance with the provisions of section 1218 G. C. 

1477. 

Very truly yours, 
]OSEPH :\fcGHEE, 

Attomey-Gmeral. 

APPROVAL OF LEASES OF CAXAL LAXDS TO :\IIA:\II COXSERVAXCY 
DISTRICT 

CoLeMBL'S, Omo, September 26, 1918. 

Hox. JoHX I. :'lhLLER, Superintendent of Public Works, Columbus, Olzio. 

DEAR SIR :-I have your communication of September 20, 1918, in which you 
enclose a certain contract, under and by virtue of which the state of Ohio leases 
to The :\Iiami Conservancy District, for a period or five years, certain surplus 
waters to be taken from the :\Iiami and Erie canal. 
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I have carefully examined this contract of lease and am of the opm10n that 
it is correct in form and legal and have therefore endorsed my approval thereon. 

Section 14009 G. C. (107 0. L. 418) provides as follows; 

* * * said superintendent of public works may sell or lease the 
right to use such surplus water for hydraulic or other purposes, for any 
term not exceeding twenty-five years for a certain annual rental, or other
wise, as he may deem most beneficial for the interests of the state * *." 

This might be construed to require a certain annual rental in money, but 
I do not feel that such a strict construction should be placed upon this section. 
Furthermore, the words "or otherwise" would seem to indicate that the superin
tendent of public works rr_ight lease surplus water upon some other consideration 
than an annual rental to be paid in money. 

I will also call attention to section 14011 G. C. (107 0. L. 419), in which pro
vision is made that any lease of water by the superintendent of public works "shall 
be subject to the rights of the state for purposes of navigation, and for the main
tenance of the state reservoirs as public parks and pleasure resorts." 

I note that the lease made by you is subject to the rights of the state for the 
purposes of navigation, but it is not made subject to the rights of the state "for 
the maintenance of the state reservoirs as public parks and pleasure resorts." In 
approving this lease I am t~erefore assuming that the water which is being leased 
by you is not essential for the maintenance of the state reservoirs as public parks 
and pleasure resorts. Very truly yours, 

1478. 

JosEPH McGHEE, 
Attorney-General. 

COUNTY CORO)JER-IXQUEST OVER RESIDEXT OF OXE COUNTY 
DYING IN A)JOTHER COUNTY. 

1. When a resident of one county meets with an accident in such county and 
is taken to a hospital in an adjoining county for treatment, in which county he 
dies, if there is ground for suspicion that death was due to z·iolence or criminal neg
ligence, the coroner of the county in which the death occurred should hold the 
inquest. 

2. In such case the coroner of the cotm.ty in which the death occurred and the 
inquest is held cannot compel the attendance of witnesses from the county in which 
the accident occurred, but if such witnesses attend the inquest they may be paid as 
provided by section 3012 G. C. 

CoLUMBUS, Omo, September 26, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of August 5, 1918, which reads: 

"We respectfully request your written opinion upon the following 
matters: 

First. A resident of another county meets with an accident in his 
home county and is rushed to a Columbus hospital for treatn:ent and dies 



ATTOR!I.T}:Y -GENERAL. 1227 

therein after a period of time. Is such body 'found within the county' 
within the meaning of section 2856 G. C., and is it within the province of 
the coroner of Franklin county to ascertain whether or not death was 
caused by unlawful means? 

Second. If the coroner of Franklin county has jurisdiction in such 
cases, can he compel the attendance of witnesses from the foreign county 
at his office in Franklin county, and if so, what are to be their fees and by 
whom payable?" 

In your first question you ask whether it is within the province of the coroner 
of Franklin county "to ascertain whether or not death was caused by unlawful 
means in a case where a resident of another county meets with an accident in his 
home county" and dies in Franklin county. I take it you mean to ask whether or 
not the coroner of Franklin county may hold a coroner's inquest in such cases. 
Before determining in which county the inquest should be held it is, of course, 
necessary to determine whether an inquest should be held at all. 

Section 2856 G. C. reads : 

"\Vhen informed that the body of a person whose death is supposed 
to have been caused by violence has been found within the county, the 
coroner shall appear forthwith at the place where the body is, issue sub
poenas for such witnesses as he deems necessary, administer to them the 
usual oath, and proceed to inquire how the deceased came to his death, 
whether by violence frorr. any other person or persons, by whom, whether 
as principals or accessories before or after the fact, and all circumstances 
relating thereto. The testimony of such witnesses shall be reduced to 
writing, by them respectively subscribed, except when stenographically re
ported by the official stenographer of the coroner, and, with the finding and 
recognizances hereinafter mentioned, if any, returned by the coroner to the 
clerk of the court of common pleas of the county. If he deems it neces
sary, he shall cause such witnesses to enter into recognizance, in such sum 
as may be proper, for their appearance at the. succeeding term of the court 
of common pleas of the county to give testimony concerning the matter. 
The coroner may require any and all such witnesses to give security for 
their attendance, and if they or any of them neglect to comply with his re
quirements, he shall commit such person to the prison of the county, until 
discharged by due course of law." 

Frorr.. this section it will be seen that inquests are only to be held when the body 
has been found within the county and the death is supposed to have been caused 
by violence. 

It was said by former Attorney-General Ellis, in an opinion rendered under 
date of October 6, 1905, found in Reports of the Attorney-General for that year, 
page 125; "of course if the coroner has knowledge that death was the result of a 
mere accident and not by criminal negligence" or violence, an inquest would be 
unnecessary. 

It was held in the case of State ex rei vs. Bellows, 62 0. S., 307: 

"\\'ithin the meaning of section 1221 Revised Statutes (now section 
2856 G. C.) providing for inquests by the coroner, a dead body 'is found 
within the county' when it is ascertained to be in the county; and death is 
supposed to have been caused by violence whenever the coroner from obser-
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vation or information has substantial reason for believing or surmising that 
death was caused by unlawful means." 

If in the "accident" you refer to there is ground for a suspicion that death was 
caused by criminal negligence or violence, an inquest should be held. 

As to the county in which this inquest should be held, whether in the county 
where the accident occurred or where the death occurred, the following is found 
in 13 C. ]., 1248: 

"An inquest is properly held in the territory of the coroner in whose 
jurisdiction the body is found, without regard to where the death occurred 
or where the injury was received." 

A number of cases are cited in support of this statement. Among them is the 
case of ::O.Ioore vs. Boxbutte county, 78 X ebr., page 561, in which it was held: 

"Jurisdiction to hold an inquest is conferred upon a coroner by his 
finding and custody in his county of the body of a person who has appar
ently come to his death by violent, mysterious or unknown means, and 
such jurisdiction is not defeated by the mere fact that the violence was in
flicted or the death occurred in another county." 

In that case the court said at page 563: 

"As to the latter contention, it seems to us sufficient to say that whether 
a death, caused by the conduct of another or of others, in this case the 
railway trainmen, is due to innocent accident, or to wrongful and unlawful 
negligence or malice, can only be ascertained, if at all, by inquiry rr_ore or 
less thorough, and that it is the principal function of coroners to make in
quests for the purpose of discovering the facts in such cases. As respects 
the former of these objections, we think that, doubtless, when a coroner 
finds in his county the body of a person who has evidently come to his 
death by violent means, although he may have reason to suspect, or even 
may know, that the violence was inflicted outside his own county, he has a 
very wide discretion in determining whether the circumstances arc such as 
to require an official investigation at his hands." 

In the case of Pickett vs. Erie Co., 3 Pa. Co., 23, it was held: 

"An inquest is properly held in the county where the body is found, 
without regard to where the death occurred." 

The court at page 74 said: 

'"The evident meaning and intent of the law is that the coroner's in
quest should be held where the body is found. It must be on view of the 
remains, and of course it would not be held in their absence, although an 
inquest should be summoned and met where the death occurred." 

The statutes considered in these cases are much like our own and in answer 
to your first question I am of the opinion that if in such case you refer to there is 
ground for suspicion that death was due to violence or criminal negligence, the 
coroner of Franklin county should hold the inquest. 
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Section 2858 of the General Code reads: 

"The coroner may issue any writ required by this chapter, to any con
stable of the county in which such body is found, or if, in his opinion the 
emergency so requires, to any di<;creet person of the county. Every con
stable, or other person so appointed, who fails to execute any warrant to 
him directed, shall forfeit and pay twenty-five dollars, to be recovered 
upon the complaint of the coroner, before any court having jurisdiction 
thereof. Any coroner who refuses or neglects to perform any duty herein 
required of him, shall, upon indictment and com·iction in the court of com
mon pleas and the proper county, be tined not to exceed fi,·e hundred dol
lars. All such forfeitures and fines shall be for the use of the county." 

I can find no statute authorizing the constable or other person to go outside 
his county in serving subpoena for coroner's inquest, or do I know of any pro
vision of statute which authorizes the sen-ice of such subpoena by a constable or 
other person of such other county. This being true, I am forced to the conclusion 
that the coroner, in holding an inquest concerning a death which occurred in some 
other county, cannot compel witnesses to attend from such other county. If they do 
attend, however, they may he paid under the provisions of section 3012 G. C., which 
section provides in part : 

"Each witness in civil causes shall receive the following fees: * * *; 
for attending a coroner's inquest, $1.00 for each day and the same mileage 
allowed a witness in the taking of depositions, to be paid from the county 
treasury; * * *." 

These fees are payable, as the section indicates, from the treasury of Franklin 
county. Sections .2856 and 2857 G. C. provide that the findings of the coroner are 
to be returned to the authorities of Franklin county. It is true that if any prose
cution is to be had in the case to which you refer, such prosecution must be had in 
the other county where the accident occurred, and it might seem strange, in view 
of this fact, that Franklin county should pay the expense of the inquest. However, 
the duty rests upon the coroner of Franklin county and no provision is made for 
any reimbursen:ent to Franklin county for the expense of the inquest by the county 
in which the accident occurred. X either is there any machinery provided for the 
forwarding of any report of the coroner of Franklin county to the authorities of 
such other county. However, it would seem that in the interest of justice it would 
be the duty of the coroner of Franklin county to forward such information as he 
may obtain to the proper authorities of the county in which the "accident" or vio-
lence occurred. Y ery truly yours, 

JosEPH McGHEE, 
A ttorneJ•-Gelleral. 

1479. 

STATE FIRE MARSHAL-APPROVAL OF FOR:\1S OF AFFIDAVITS. 

CoLL'"MBL"'S, 0Hro, September 26, 1918. 

HoN. T. ALFRED FLEMING, State Fire Jfarshal, Columbus, Ohio. 

DEAR SIR :-Replying to your communication of September 18, I herewith submit 
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to you certain forms of affidavits which I deem correct, that you may have your 
printed forms follow: 

FORM 1: 

"Section 12433 G. C.-Arson. 

AFFIDAVIT 

State of Ohio, ------------ County, ss: 

Before me, ----------------• a -------------------- in and for said 
county of ------------· State of Ohio, personally came ---------------
------------· who, being first duly sworn, says that one ----------------
------------, on or about the ------ day of ------------· A. D. ______ , at 
the county of ------------· State of Ohio, aforesaid, then and there did 

unlawfully, wilfully and maliciously burn ------------------------------· 
the property of --------------------· of the value of $--------' contrary 
to the statute in such case made and provided and against the peace and 
dignity of the State of Ohio. 

Sworn to before me and in rr.y presence subscribed by the said 

----------------, this ______ day of ------------, A. D. 19 ____ , 

" 

FORM 2: 

"Section 12433 G. C.-Attempt to burn. 

AFFIDAVIT 

State of Ohio, ------------ County, ss: 

Before me, ----------------· a -------------------- in and for said 
county of ------------• State of Ohio, personally came ----------------
------------· who, being first duly sworn, says that one 
------------• on or about the ______ day of ------------· A. D. ------· at 
the county of ------------· State of Ohio, aforesaid, then and there did 
unlawfully, wilfully and maliciously attempt to burn a-------------------

the property of --------------------, of the value of $--------· contrary 
to the statute in such case made and provided and against the peace and 
dignity of the State of Ohio. 

Sworn to before me and in my presence subscribed by the said 

----------------• this ------ day of ------------· A. D. 19 ____ , 

" 
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FORM 3: 

"Section 12433 G. C.-Setting fire to anything to burn building. 

AFFIDAVIT 

State of Ohio, ------------ County, ss: 

Before me, ----------------, a -------------------- in and for said 
county of ____________ , State of Ohio, personally came ----------------

------------, who, being first duly sworn, says that one ----------------
------------, on or about the ------ day of ____________ , A. D. 19 ______ , at 

the county of ____________ , State of Ohio, aforesaid, then and there did 

unlawfully, wilfully and maliciously set fire to --------------------------, 

in and near to a ------------------------, with intent to burn it, the said 

--------------------, the property of ----------------------------, of the 
\'alue of $--------, contrary to the statute in such case made and provided 
and against the peace and dignity of the State of Ohio. 

Sworn to before me and in my presence subscribed by the said 

--------------------, this ------ day of ---~--------, A. D. 19 ____ _ 

" 

FORM 4: 

"Section 12433 G. C.-Attempting to set fire to anythiug to burn 
building. 

AFFIDAVIT 

State of Ohio, ------------ County, ss : 

Before me, ----------------, a -------------------- in and for said 
county of ------------, State of Ohio, personally came __ --------------
____________ , who, being first duly sworn, says that one 

------------ on or about the ------ day of ____________ , A. D. 19 ______ , in 

the county of ____________ , State of Ohio, aforesaid, then and there did 

unlawfully, wilfully and maliciously attempt to set fire to -----------------

in and near to a ------------------------, with intent to burn it, the said 
____________________ , the property of ----------------------------, of the 

value of $--------, contrary to the statute in such case made and provided 
and against the peace and dignity of the State of Ohio. 

Sworn to before me and in my presence subscribed by the said 

--------------------, this ------ day of ------------, A. D. 19 ____ . 

" 
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FORM 5: 
"Section 12434 G. C.-Burning to prejudice. 

AFFIDAVIT 
State of Ohio, ------------ County, ss: 

Before me, ----------------, a -------------------- in and for _____ _ 
------------, county of ------------, State of Ohio, personally came ------
--------------, who, being first duly sworn, says that one, ----------------
on or about the ------ day of ------------, A. D. 19 ______ , at the county 
of ____________ , State of Ohio, aforesaid, then and there did unlawfully, 
wilfully and maliciously burn a ----------------, of the value of $--------, 
the property of him the said ----------------, with intent in so doing to 
prejudice, damage and defraud the --------------------, the insurer of 
said property, which said ------------------ was then and there insured 
against loss or damage by fire in the said ---------------- in the sum of 
$--------, by the said ----------------, by contract and policy of insur
ance duly executed by and between the said ---------------- and the said 
----------------• contrary to the statute in such cases made and provided 
and against the peace and dignity of the State of Ohio. 

Sworn to before me and in my presence subscribed by the said ----
----------------, this ______ day of ------------, A. D. 19 ____ . 

FORM 6: 
"Section 837 G. C.-Failure to comply with order. 

AFFIDAVIT 
State of Ohio, ------------ County, ss: 

Personally appeared before me, a ---------------- in and for said 
cor.nty, __________________ , who, being first duly sworn, deposes and says 
that on the ______ day of ------------, A. D. 19 ____ , ----------------, 
----------------, issued an order directed to ________________ , of the city 
of ------------ and county of ------------, the ---------------- of the 
premises known as ------------ street, ____________ , Ohio, that said order 
directed the said ------------ within -------- days from date of service 

of said order to ------------------ ------------------ --------------

-------------- ---------- ------------- ---- ------ ------------------7 
that said order was duly served upon the said -------------------- by 
registered rr.ail, as provided by law, on the ------ day ------------, A. 
D. 19 ____ , and that on the ------ day of ____________ , A. D. 19 ____ , and 
each day thereafter, the said ------------------ wilfully and unlawfully 
failed, neglected and refused to comply with said order of the said ___ _ 
____________ , as aforesaid, contrary to the statute in such cases made and 
provided and against the peace and dignity of the State of Ohio. 

Sworn to before me and in my presence subscribed, this ______ day 

------------, A. D. 19 ____ . ----------------------------------------
------------------------ in and for 
-------------------- County, Ohio. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 
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1480. 

STATE HIGHWAY CO:\DIISSIOXER-ROADS AXD HIGHWAYS-:\IAIX
TEXAXCE A:t\D REPAIR OX 0\YX :\IOTIOX LDIITED TO STATE 
ROADS-XO AUTHORITY TO USE AUTO\IOBILE :\lOXEY TO RE
PAIR AXD :\IAIXTAIN UXDIPROYED IXTER-COUXTY HIGHWAYS. 

1. The jurisdiction of the state hiyhway commissioner i11 the waintena11ce 
and repair of inter-county highways, H/'Oil his o~'IZ motion, is limited to those tarts 
of the inter-cou11ty highways wlziclz cowe 1••ithi11 the classification of "slate roads'' 
as defined i11 section 7464 G. C. 

2. Upon the application of count}' cuuuuissiv11crs or township trustees for 
state aid, in the mainte11ance a11d repair of intcr-co1mty highways, the state highway 
cowmissioner has authorit;; to use the fu11ds dcri'i:ed from the registration of motor 
vehicles to pay the state's proportion of the cost and expense of such maintenance 
and repair. 

3. The state lzighuuy commissioner has no authority in law to use the funds 
derived from the registration of motor vehicles, either upon his own motio11 or upon 
the application of the county commissioners or township trustres, to repair and 
maintain inter-county highwa)'S which have not been improved. 

CoLCMBCs, Omo, September 26, 1918 

HoN. CLINTON CoWEN, State Highwa)' Commissioner, Columbus, Ohio. 

DEAR SrR :-I have your communication of September 4, 1918, which reads in 
part as follows: 

"For your information I beg to quote the following from the Journal 
of the highway advisory board as of September 4, 191R: 

'Greene County-!. C. H. Ko. 60, section "X". Authority requested for 
expenditure of $6,000.00 :\f. & R. funds. \latter referred to the Attorney-
General.' 

A letter to Commissioner Cowen from Deputy Commissioner Hinkle 
was presented requesting authority for the expenditure of $6,000.00 main· 
tenance and repair funds for the repair of section X, inter-county high
way Xo. 60, Greene county, the request containing the following statements: 

'Present type and condition of road: Gravel part of which is in very 
bad condition. 

1\at~re of improvement to be made: Complete resurfacing with water
bound gravel (perhaps about one mile) and general maintenance of the 
whole stretch of road as a waterbound gravel. 

This fund is not to be used in cooperation with county funds. 
Rerr.arks: This work has cost considerably more than originally esti

ated by the resident engineer. I am hoping that the above requested 
funds will finish the resurfacing work and do the necessary maintenance 
work for the remainder of the year.' 

The secretary was authorized to submit the matter to the Atton.ry
General of Ohio for an opinion as to whether or not maintenance and 
repair funds may legally be expended on this road." 

There is a statement of facts, made by :\Ir. A. H. Hinkle of your department, 
embodied in your comrr.unication. It will not be necessary to quote this in ft,,J, but 
it shows that the road in course of improvement is an inter-county highway. vartly 
as said system was originally established and adopted and partly as a result of a 
changed location of the inter-county highway, which change was made ne:es~ary 
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in view of the establishing of the aviation field near Dayton, 0., and also due to 
the fact that a change was made necessary to adapt the road to the ?\Iiami con
servancy district. 

I am assuming that the entire road in question is a part of the inter·connty 
highway system of the State of Ohio, although there seems to be some uncert2inty 
as to whether the state highway commissioner approved the part of the road which 
was re-located on a different line from that on which it originally ran. 

In considering whether you would be authorized. in using six thousand t;ollars 
of maintenance and repair money in the improvement of this particular highway, 
it will be well for us to bear in mind that inter-county highways are not neces~arily 
state roads. 

I will first take into consideration the provisions of section 6309 G. C., which 
forms a part of the law pertaining to the registration of motor vehicles and the 
payment of a license fee for the same. This section reads as follows: 

"Section 6309.-The revenues derived by registration fees provided for 
in this chapter shall be paid by the secretary of state weekly into the state 
treasury. Any surplus of such revenues which may remain after the pay
ment of the expenses incident to carrying out and enforcing the provisior:s 
of this chapter shall be used for the repair, maintenance, protection, policing 
and patrolling of the public roads and highways of this state, under the 
direction, supervision and control of the state highway department." 

I will direct your attention to two matters in connection with this section, as 
follows: 

(1) Provision is specifically made that all the revenues derived by registration 
fees, after the expenses incident to carrying out the provisions of the chapter are 
defrayed, are to be "used· under the direction, supervision and control of the state 
highway department." 

(2) It is also therein provided that the revenues are to be used in the repair, 
maintenance, protection, policing and patrolling "of the public roads and highways 
of this state." 

The provisions of this section are broad enough, if taken alone, to indicate t!lat 
these funds might be used upon any road or highway of the state which is not a 
private road or highway. However, it must be remembered that this section is not 
a grant of power, and further that it must be taken in connection with other sections 
of the General Code. 

Section 1221 G. C. (107 0. L. 131) reads as follows: 

"The state highway improvement fund produced by the levy hereinafter 
provided for, shall be applied to the construction, irr.provement, maintenance 
and repair of the inter-county and main market road systems as follows: 

1. Seventy-five per cent of all the money paid into the treasury by 
reason of the levy for the state highway improvement fund shall be used 
for the construction, improvement, maintenance and repair of the inter
county highways as the same have been heretofore designated or as they 
may hereafter be established or located by the state highway commissioner 
in the manner provided by law, and for the maintenance of the state high
way department, including the state's portion of the salaries of the county 
surveyors. Money appropriated or available for inter-county highways 
shall be equally divided among the counties of the state. 
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2. Twenty-five per cent of all the money paid into the treasury of 
the state by reason of the levy for the state highway improverr.ent fund 
shall be used for the construction, imprm·emcnt, maintenance and repair of 
the main market roads of the state as the same have been heretofore desig
nated or as they may hereafter be established by the state highway com· 
missioner in the manner prm·ided hy law. The money to the credit of the 
state highway improvement f~:.nd for use on the main market roads of the 
state as herein provided shall be so expended as to distribute equitably, as 
far as practicable, the benefits from such expenditure to the different sec
tions and counties of the state. 

3. The funds derived from the registration of automobiles shall be 
used for the rr.aintenance and repair of the inter-county highways and 
main market roads of the state. The ~tate highway commissioner may use 
part of said funds as may be necessary in establishing a system of patrol 
or gang maintenance on the inter-county highways and main market roads. 
and for that purpose may employ such patrolmen, laborers and other persons 
and teams and purchase or lease such oilers, trucks, machinery, tools, 
material and other equipment and supplies as may be necessary." 

Here we find a provision that seventy-five per cent. of the proceeds derived 
from the state levy shall be used in the construction, irr.provement, maintenance 
anrl repair of the inter-county highways, twenty-Jive per cent. of the money so 
derived from the state levy shall be used in the construction, improvement, main
tenance and repair of the main market roads of the state, and "the funds derlved 
from the registration of automobiles shall be used for the maintenance and repair 
of the inter-county highways and main market roads of the state." 

Based upon this latter provision, it will he necessary for us to branch off into 
two directions in order to fully understand the scope and extent of this provision. 
The first branch consists of the repair and maintenance of inter-county highways 
and main market roads by the state highway commissioner upon his own motion, 
and the second the repair and maintenance of inter-county highways and main 
market roads upon the application of the couuty commissioners or township trustees. 

Let us consider now the first branch. Section 7464 G. C. reads as follows: 

"The public highways of the state shall be divided into three classes, 
namely: State roads, county roads and township roads. 

(a) State roads shall include such part or parts of the inter-county 
highways and main market roads as have been or may hereafter be con
structed by the state, or which have been or may hereafter be taken over by 
the state as provided in this act, and such roads shall be maintained by the 
state highway department. 

(b) County roads shall include all roads which have been or may be 
improved by the county by placing brick, stone, gravel or other road building 
material thereon, or heretofore built by the state and not a part of the 
inter-county or main market system of roads, together with such roads as 
have been or may be constructed by the township trustees to conform to 
the standards for county roads as fixed by the county comrr.issioners, and 
all such roads shall be maintained by the county commissioners. 

(c) Township roads shall include all public highways of the state 
other than state or county roads as hereinbefore defined, and the trustees 
of each township shall maintain all such roads within their respective town
ships; and provided further, that the county commissioners shall have full 
power and authority to assist the township trustees in maintaining all such 
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roads, but nothing herein shall prevent the township trustees from improv
ing any road within their respective townships, except as otherwise pro
vided in this act." 

This section classifies the roads of the state and specifically provides that the 
state highway department must maintain state roads, the county commissioners the 
county roads, and the township trustees township roads. The roads coming within 
these classes are definitely described in said section. 

Section 7467 G. C. reads in part as follows: 

"The state, county and township shall each maintain their respective 
roads as designated in the classification hereinabove set forth; provided, 
however, that either the county or township may, by agreement between the 
county comrr..issioners and township trustees, contribute to the repair and 
maintenance of the roads under the control of the other. * * *." 

Her-e again we find a specific provision that the state is under obligation to 
maintain state roads, the county to maintain county roads and the township to main
tain township roads. 

However, the section of the General Code which more particularly than any 
other section confers power upon the state highway commissioner, in reference to 
the repair and maintenance of roads, is section 1224 G. C. ( 107 0. L. 133), which 
reads in part as follows: 

"Section 1224.-The state highway commtsswner shall maintain and 
repair to the required standard, all inter-county highways, main market 
roads and bridges and culverts constructed by the state, by the aid of state 
money or taken over by the state after being constructed. * * *." 

Here too we find that the jurisdiction of the state highway commissioner, in the 
repair and maintenance of inter-county highways and main market roads, is lin:ited 
to those inter-county highways and main market roads which have been constructed 
by the state or have been taken over by the state after being constructed. In 
other words, his jurisdiction is limited to what section 7467 G. C. defines as state 
roads. 

There is one other provision of section 1224, supra, to which I might refer and 
that is as follows: 

" * * * Xothing in this chapter shall be construed so as to prohibit 
a county, township or municipality or the federal government, or any indi
vidual or corporation from contributing a portion of the cost of the con
struction, maintenance and repair of said state highwa:Js. * * *·" 

Thus we see that while it is obligatory upon the state highway commissioner to 
maintain and repair state roads, a county, township, municipality, the federal gov
ernment or any individual or corporation may voluntariy contribute toward this end, 
if they or any of them so see fit to do. 

From all the above I think it is clear that the state highway comrr..issioner upon 
his own motion has no jurisdiction in the repair and maintenance of roads other 
than those inter-county highways and main market roads which have been con
structed or which have been taken over by the state after being constructed by a 
county or township; or, in other words, his jurisdiction in the repair and main
tenance of roads is limited to state roads. 
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\Ve will now consider the second branch herein referred to which is based upon 
section 1221, supra; that is, those cases in which the counties or townships make 
application to the state highway commissioner for state aid in the maintenance and 
repair of inter-county highways and main market roads. 

Section 1191 G. C. ( 107 0. L. 121) reads in part as follows: 

"The commissioners of any county may make application to the state 

highway commissioner for aid frorr. any appropriation by the state from 
any fund available for the construction, improvement, maintenance or repair 
of inter-county highways. Such application shall be filed prior to March 
first of the calendar year in which such appropriation may be made or be· 
come available. * * *." 

This section further provides: 

"The board of county commissioners of any county or the board of 
township trustees of any township thereof shall, however, be authorized to 
make said application for aid from any appropriation by the state from any 
fund available for the construction, improvement, maintenance or repair of 
inter·county highways at any time after the first day of May of the calendar 
year in which such appropriation may be made or become available provided 
that at the tirr.e such application is made the state highway commissioner has 
not entered into any contract or incurred any obligations on behalf of the 
state .involving the expenditure of the funds for which application is made. 
* * *" 

It appears from this section that the county commissioners of any county or 
the township trustees of any township may make application to the state highway 
commissioner for state aid in not only the construction and improvement, but also 
in the maintenance and repair of inter-county highways. This section is also clear 
to the effect that the state highway commissioner has authority tu grant slat.:: aid 
from any fund that is available for the construction or improvement or for the 
maintenance and repair of inter-county highways. 

Under section 1221, supra, the funds derived from the registration of automo
biles are to be used for the maintenance and repair of inter-county highways. So if 
the county corr.missioners of any county or the township trustees of any township 
under section 1191 G. C. should make application to the state highway commissioner 
for state aid in the maintenance or repair of inter-county highways, he would have 
authority, if he grants state aid under the application, to take the amount, so agreed 
upon by him as state aid, from the maintenance and repair fund of the department. 
Of course under these provisions the application for state aid would not be made 
in reference to those parts of the inter-county highways which come within the 
classification of state roads, because these the state highway commissioner must 
repair and maintain upon his own motion, as provided in sections 7464 and 1224 
G. C. 

The application for state aid in the maintenance and repair of inter-county 
highways would apply to other parts of inter-county highways than those which 
could be included under the class "state roads." This gives the provision set out 
111 section 1221 G. C. its full force and effect. It provides: 

* * * * * * * * * * * * * * * * * * * 
3. The funds derived from the registration of automobiles shall be 
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used for the maintenance and repair of the inter-county highways and rr.ain 
market roads of the state. * * *." 

The two branches above discussed give this its full force and effect; that is. 
the state highway commissioner upon his own motion can use these funds only for 
the repair and maintenance of those inter-county highways and main market roads 
which can be brought within the classification of state roads; while upon the appli
cation of county commissioners or township trustees, under section 1191 G. C. he c:1n 
grant state aid in the maintenance and repair of inter-county highways and main 
market roads other than state roads and supply the state aid from the funds derived 
from the registration of automobiles. 

However, I do not wish it to be understood that the funds derived from the 
registration of automobiles may be used upon all parts of the inter-county high
ways and main Ir_arket roads, even though county commissioners or township trus
tees should make application for state aid in said repair and maintenance. The 
very terms "maintenance" and "repair" indicate that a road has already been im
proved and brought up to a certain standard. You can not repair and maintain a 
road unless it has been improved. Hence an inter-county highway or main market 
road that has not been improved can not be maintained and repaired, because there 
is nothing to maintain or repair. This idea is brought out more fully when we 
consider the other terms used in subdivision 3 of section 1221, viz., "policing'' atid 
"patrolling." These same terms are also used in section 6309 G. C., above quoted. 
It can not be conceived that the legislature had in mind the patrolling and policing 
of mere dirt roads. 

From all the above we can draw the following conclusions in reference to the 
use of the funds derived from the registration of automobiles. 

1. The state highway commissioner must maintain and repair those parts of 
the inter-county highways and main market roads which come within the class of 
roads known as state roads, and his jurisdiction upon his own motion is limited 
to these roads. In maintaining and repairing these roads he uses the funds above 
indicated. 

2. When county commissioners or township trustees under section 1191 G. C. 
make application for state aid in the repair and rr~aintenance of inter-county high
ways or main market roads, the state highway commissioner may, if he so desires, 
grant state aid and take the sum granted as state aid from the said funds. Of course, 
under the provisions of subdivision 1 of section 1221 G. C. he could use money from 
the regular inter-county highway fund, in the maintenance and repair of inter
county highways, upon application of county commissioners or township trustees. 

3. However, the principles laid down in the second conclusion herein c:ould 
not be made to apply to those parts of the inter-county highways and main market 
roads of the state which have not been improved, the words "repair" and "main
tenance" necessarily implying an improved condition of the road. 

Therefore the answer to your question is readily given. You are upon your 
own motion attempting to repair a part of the inter-county highways of the state 
which can not be brought under the classification of state roads. Hence you have 
no authority in law to use for this purpose funds derived from the registration of 
motor vehicles. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1481. 

APPROVAL OF FIX.\L HESOIXTIOXS FOR ROAD DIPRO\'E:\rEXT I'\ 
HARDIN, HAl\IILTON, JACKSOX, VIXTOX, LOR.\IX .\XD CARROLL 
COL'XTIES. 

CoLe:.rm.:s, OHio, September 26, 191R 

Ho:-.. CuxTox Co\\'EX, State Higlzu:ay Co111111issioller, Colu111bus, Ohin. 

DL\R SIR :-I am in receipt of your letters of September 19, 1918, in whkh 
you enclose the following final resolutions for my approval: 

Bellefontaine-Kenton Road-I. C. H. Xo. 226, section A-1, Hardin 
county. 

Harrison Road-I. C. H. Xo. 42, section B, Hamilton county. 
Jackson-Pomeroy Road-I. C. H. X o. 395, section F, Jackson county. 
Jackson-l.IcArthur Road-I .C .H. Xo. 396, section I, Jackson county. 
Chillicothe-l.IcArthur Road-I. C. H. Xo. 365, section J-2, Vinton county. 
Oberlin-Elyria Road-I. C. H. X o. 313, section t, Lorain county. 
Canton-Steubenville Road-I. C. H. Xo. 75, section G, Carroll county. 

I have carefully examined said final resolutions, find them correct in form «.nd 
legal and am therefore returning the same to you with my approval endors~d 

thereon in accordance with the provisions of section 1218 G. C. 

J482. 

Very truly yours, 
JoSEPH l\IcGHEE, 

Attonzey-General. 

APPROVAL OF BOND ISSUE OF PHILLIPSBURG VILLAGE SCHOOL 
DISTRICT -$50,000.00. 

CoLt.:Mncs, Onro, September 26, 1918. 

Industrial Commision of Ohio, Columbus, Ohio. 

GENTLEME;>" :-

In H.e: Bonds of Phillipsburg Village School district, in the sum of 
$50,000.00, for the purpose of purchasing a site for and erecting and equip
ping a school building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
hoard of education of Phillipsburg Village School di~trict, l.lontgomery county, 
Ohio, relating to the above issue of bonds and find said proceedings to be in con
formity to the provisions of the General Code of Ohio relative to bond issues of 
this kind. 

I am therefore of the opinion that properly prepared bonds covering this issue 
will, when the same arc properly executed anfl delivered, constitute valid and bind
ing obligations of said school district, to be paid according to the terms thereof. 

The bond form submitted is not entirely satisfactory and I am therefore re
taining the transcript until proper bond form is submitted to me for approval. 

Very truly yours, 
JoSEPH l\IcGHEE, 

A ttonzey-General. 
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1483. 

APPROVAL OF BOXD ISSUE OF XEW RICH~IOXD VILLAGE SCHOOL 
DLSTRICT, CLER~IOXT CO"UXTY, OHI0.-$10,000.00. 

CoLG~!Bt:s, Omo, September 26, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Xew Richmond Village School district, Clermont 
county, Ohio, in the sum of $10,000.00, for the purpose of funding certain 
deficiencies in the funds of said school district under the provisions of the 
Act of March 21, 1917, (107 0. L. 575). 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of X ew Richmond Village School district, Clermont county, 
Ohio, relating to the above issue of bonds and find said proceedings to be in con
formity to the provisions of the General Code of Ohio relative to bond issues of 
this kind. 

I am therefore of the opinion that properly prepared bonds covering this issue 
will, when the same are properly executed and delivered, constitute valid and !.Jind
ing obligations of said school district, to be paid according to the terms thereof. 

No bond form for the bonds to be printed covering this issue was submitted 
and I am therefore holding the transcript until a proper bond form is submitted to 
me for approval. 

Very truly yours, 
JosEPH McGHEE, 

A ftomey-General. 

1484. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS XOS. 26, 27 AXD 36 OF 
WOOD BROWN PLACE SUBDIVISIOX, COLU:\IBUS, FRAXKLIX 
COUNTY, OHIO. 

CoLGMBus, Omo, September 28, 1918. 

HoN. CARL E. STEEB, Secretar)•, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of abstracts of title covering the following lots of 

land located in the city of Columbus, county of Franklin and State of Ohio, and 
described as follows: 

Being lots Nos. twenty-six (26), twenty-seven (27) and thirty-six (36), 
of Wood Brown Place subdivision, as the same are numbered and delineated 
upon the recorded plat thereof, of record in plat book 5, page 196, record
er's office, Franklin county, Ohio. 

I have examined said abstracts and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstracts do not show any liens or encurrbrances on said property, except 
the taxes for the year 1918, which are undetermined and unpaid. 
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I am therefore of the opinion that said abstracts disclosed on September 23, 
1918, as to lots 26 and 27, and on September 25, 1918, as to lot 36, a good title in 
George H. R. Tyler, to the premises hereinbefore described. 

I am returning herewith the abstracts submitted by you. 

1485. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Geueral. 

CITY OF ALLIAXCE-COUXCIL HAS XO AUTHORITY TO APPRO
PRIATE !\tOXEY TO PAY SUBSTITUTE JUDGE AXD BAILIFF OF 
:\IUXICIPAL COURT. 

Council of the city of Alliance has 110 authority to appropriate nwne)• in paj•
ment of serz,ices re11dered by persons ~clzo served, respectively, as substitute judge 
of the municipal court of Alliance during the z,•acatio11 of the regular judge and as 
substitute bailiff of said court during the vacation of the regular bailiff. 

CoLUMBt:s, 0Hro, September 28, 1918. 

Bureau of lnspectioll and Super-..:ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date in which you 
submit for my opinion the following question: 

"During the absence of the judge of the :\Iunicipal court of the city of 
Alliance on his vacation a substitute, appointed by the mayor, acted in that 
capacity. 

During the absence of the bailiff of said court on his vacation a sub
stitute bailiff was designated and rendered services in that capacity. 

After these services were rendered the council of the city of Alliance 
in framing a semi·annual appropriation ordinance inserted therein an appro
priation for the payment of certain compensation for the services thus 
rendered. Vouchers against such appropriation have been drawn and ap
proved by the judge and clerk of the :\Iunicipal court. The city auditor 
doubts his authority to honor such vouchers. :\Tay he legally do so?" 

The following provisions of the act establishing the municipal court of Alliance 
(107 Ohio Laws, 660) must be examined in connection with this question: 

Section 1. Section 1579-195 Ge11eral Code: 

"That there be and hereby is created a court of record for the city of 
Alliance and the townships of Lexington and \Vashington, in the county of 
Stark, state of Ohio, to he styled 'The :\Iunicipal Court of Alliance, Ohio' 

* * * *" 

Section 2. Section 1579-196 General Code: 

"Said municipal court shall be presided over by one judge, to be desig
nated herein as a 'municipal judge,' which office is hereby created, and whose 
term of office shall be for a period of four years, and said judge shall re
ceive such compensation, payable out of the treasury of Stark county not 
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less than twelve hundred dollars per annum, payable monthly, as the county 
commissioners may prescribe, and out of the treasury of Lexington town
ship, Stark county, Ohio, not less than two hundred dollars per annum, as 
the township trustees may prescribe, and out of the treasury of \Vashing
ton township, Stark county, Ohio, not less than one hundred dollars per 
annum, as the township trustees may prescribe, and such further compen
sation, not less than fifteen hundred dollars per annum, payable in monthly 
installments out of the treasury of the city of Alliance, Ohio, as the council 
or legislative authority rr.ay prescribe. Said municipal judge at the time 
of his election or appointment, and during the continuance of his office 
shall be a qualified elector and resident of either the township of Lexing
ton or the township of Washington, county of Stark, and State of Ohio, 
and have been admitted to the practice of law in the state of Ohio for not 
less than five years. * * *" 

Section 29. Section 1579·223 General Code: 

"The bailiff shall be appointed by the judge of such court and hold 
office during the pleasure of the court, and may he removed at any time 
by the judge of the :\funicipal court. Every police officer of the city of 
Alliance shall be ex-officio a deputy bailiff of the :\Iunicipal court and the 
chief of police shall assign one or more such police officers from time to 
time to perform such duties in respect to cases within the jurisdiction within 
said court as may be required of them by said court or the clerk thereof." 

Section 30. Section 1579-224 Gezzeral Code: 

"One bailiff shall be designated as hereinafter provided for in this act. 
* * * Such bailiff shall receive such compensation not less than six 
hundred dollars per annum payable out of the treasury of the city of Al
liance in monthly installments as the council may prescribe. * * *" 

Section 35. Section 1579-229 General Code: 

"Whenever the incumbent of any office created by this act, excepting 
the municipal judge shall be temporarily absent or incapacitated fron: act
ing, the judge shall appoint a substitute who shall have all the qualifications 
required of the incumbent of the office. Such appointee shall serve until 
the return of the regular incumbent, or until his incapacity ceases. In case 
said judge shall be incapacitated from sitting in any case, or by reason of 
absence or inability be unable to attend sessions of said court, the mayor 
of the city of Alliance may appoint some attorney having the qualifications 
required by this act, to act in his stead until said judge is able to resume 
his said position. Such appointments shall be certified by the court or 
mayor as the case may be and entered upon the record." 

I find nothing in the act other than the provisions thereof which I have quoted 
which in any way bears upon the question under consideration. It is my opinion 
that the services of the substitute judge and the substitute bailiff about which in
quiry is made were gratuitous. The positions are in no sense municipal offices. 
The council of the city of Alliance has, to be sure, full control over the finances of 
the corporation, for purposes, however, of discharging such functions as may be 
local and municipal, and such only, except in cases where it is expressly authorized 
or required by statute to appropriate money for other purposes. The conduct of 
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this municipal court is not an enterprise within the scope of the general corporate 
powers of the city of AIIiance, as such. Such general corporate powers are those 
enumerated in the ::\lunicipal Code, and it is now well settled that rr.unicipal mrpo
rations subject to the ::\Iunicipal Corle have such corporate powers, and such only, 
as are conferrer! upon them by the statutory law of tl1e 'tate. .\clclitirmal corporate 
powers can be obtained according to the trend of recent decisions of the Supreme 
Court of this state under faYOr of .\rticle XVIII, section 3 of the Constitution only 
by the adoption of a charter. \\'hether hy this means the city of Alliance might 
obtain authority to organize and conduct a municipal court or to contribute, beyond 
the ~cope of the act in 107 Ohio Laws, 660, to the support and maintenance of the 
::\funicipal court therein provided for, is a question which need not be considered 
because it does not appear that the city of Alliance has adopted a charter. 

X ot only is the organization and maintenance of a ::\Iunicipal court not one of 
the ordinary functions of a municipal corporation, but in this case it is very clear 
that the particular court in question is not one for the maintenance of which the 
city of Alliance can claim general corporate power to raise money; for it is very 
clear from the statutes which I have quoted that the court is not even in a remote 
sense an organ of the government of the city of Alliance, but is rather an inferior 
local court established for the city of Alliance and certain adjoining townships as 
well. While the salary of the bailiff is to be paid by the city of Alliance, that of 
the judge is to be paid by the county, the city and the townships in prescribed shares. 

From all the foregoing I arrive at the conclusion that the council of the city 
of Alliance has no authority to appropriate money in payment of any service ren
dered to or through the court established under the act referred to excepting that 
which may be found expressly conferred upon it by the terms of that act. No 
authority to allow any corrpensation payable from any source-whether from the 
treasury of the city of Alliance or from that of Stark county or those of the town
ships involved-to substitutes is found in the act. Such substitutes may be appointed 
as provided in section 35, but they are entitled to no compensation from any source 
for the services they may render--a fortiori it can not be said that they are entitled 
to compensation from the trea,nry of the city of Alliance; nor for the reasons 
above set forth can the council of the city of Alliance lawfully appropriate the 
funds of that city in payment of compensation for services renclered by substitute 
officers of the court on the theory that while such officers may have no enforceable 
claims against the city of Alliance, yet the council in the exercise of its control over 
the finances of that city may lawfully recognize a species of moral obligation in the 
premises and expend the public funds of the municipality in discharge thereof. For, 
as I have pointed out, the authority of the council of the city of . \lliance to devote 
public moneys in the treasury of that city to the support of the court and its activi· 
ties is limited to that which is found in the act creating the court, and can not be 
predicated upon the general powers of the council because the maintenance of the 
court is not one of the general corporate powers of the city of Alliance, and be
cause, too, the court as established is not one of the organs of government of the 
city of Alliance. 

For all these reasons I adYise that, in my opmwn, the city auditor of AIIiance 
rr..ay not lawfully issue his warrants upon the vouchers which have been presented 
to him. 

Very truly yours, 
JoSEPH ::\IcGHEE, 

Attomey-General. 
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1486. 

IX LUXACY PROCEEDIXGS, SHERIFF :..JAY SER\'E \\'ARRAXT AXY 
WHERE IX STATE RUT XOT OGTSIDE OF STATE-PROBATE 
JUDGE CAXKOT HOLD IXQUEST OUTSIDE OF COUXTY. 

I. 1¥hen the probate judge issues a ,,·arrant to a sheriff or some other suitable 
person, under secfoion 1954 G. C., to arrest and bri11g before him a perso11 alleged to 
be insane, such warrant is authority for such sheriff or other suitable person to 
make the arrest anywhere in Ohio. If made by a person other tha11 the sheriff, the 
expense of such arrest should be paid under section 1981. If made by the sheriff, 
such sheriff may be allowed his expenses, includi11g railroad fare and li·very hire 
under section 2997. He 1110}' also be allowed $1.00 for serving a warrant anq 8 cents 
per mile for mileage under section 2845 G. C. · 

2. A warr011t issued by the probate court to the sheriff or some suitable persou, 
under section 1954 G. C., does uot authori::e such person or sheriff to make the! 
arrest outside of Ohio and there is no provision for payment of any expense in
curred i11 making the arrest in or retuming such insane person from another state. 

3. The probate judge of one county in Ohio may not hold 011 inquest of lunacy 
in Oil}' county but the county in which he is elected. 

CoLt:'MBcs, OHio, September 28, 1918. 

HoN. HoMER Z. BosTWICK, Probate Judge, Columbus, Ohio. 

DEAR SIR :-I have your letter of :..ray 27, 1918, as follows: 

"Under sections 1954 and 1955 G. C., providing for the apprehension 
and examination of persons alleged to be insane, three questions present 
themselves for answer. The writer begs leave to submit these questions 
for your deterrdnation and respectfully asks an answer to each. 

I. Has the probate judge authority to issue a warrant to the sheriff, 
commanding him to go into any other county of the state and arrest an 
alleged insane person and bring him before said probate judge for examina
tion, said insane person having a residence in this county, but being tem
porarily" absent? 

2. Has the probate judge authority to bring a resident of this county 
back to this county for inquest of lunacy, when said resident of this county 
is absent from the state of Ohio and temporarily in another state? 

3. Can the probate judge of any county in Ohio hold an inquest of 
lunacy outside his county, that is, in another county than the one for which 
he is elected?" 

.Section 1953 of the General Code, which provides the form of affidavit which 
a resident citizen of a county must file with the probate judge of the county in the 
commitment of an insane patient to the hospital, reads: 

"For the admission of patients to a hospital for the insane, the follow
ing proceedings shall be had. A resident citizen of the proper county must 
file with the probate judge of such county an affidavit, substantially as 
follows: 
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The State of Ohio, -------------- County, ss: 
------------------the under,;igned, a citizen of -------------- county, 

Ohio, being sworn, says that he believes ---------------------- is insane, 
(or, that in consequence of his insanity, his being at large is dangerous to 
the community.) He has a !l'gal settlement in ---------------- towmhip, 
in this county. 

Dated this ------ day of ----------------· .:\. D. ------· (R. S. o;ec
tion 702.)" 

Section 1954 G. C. provides: 

"\Vhen such affidavit is filed, the probate judge shall forthwith issue 
his warrant to a suitable person, commanding hirr. to bring the person al
leged to be insane before him, on a day therein named, not more than five 
days after the affidavit was filed, and shall immediately issue subpoenas 
for such witnesses as he deems necessary, two of whom shall be reputable 
physicians, commanding the persons in such subpoenas named to appear be· 
fore him on the return day of the warrant. If any person disputes the insan
ity of the party charged, the probate judge shall issue subpoenas for such 
person or persons as are demanded on behalf of the person alleged to be 
insane." 

It will be noted that the probate judge may issue his warrant for the arrest of 
the person alleged to be insane to a "suitable person." This person may or may not 
be the sheriff of the county. I am of the opinion that when this warrant is issued 
to such suitable person, such warrant is authority for such person to take the alleged 
insane person into custody in any county in the state of Ohio, and the expense of 
arresting such insane person and bringing him before the court may be paid, if the 
person to whorr. the warrant was issued is a person other than the sheriff or deputy 
sheriff, under the provisions of section 1981 G. C., which section provides in part: 

Section 1981.-"The probate judge shall make a complete record of all 
proceedings in lunacy. The cost and expenses, other than the fees of the 
probate judge and sheriff, to be paid under the provisions of this chapter, 
shall be as follows: * * * to the person other than the sheriff or deputy 
sheriff making the arrest, the actual and necessary expense thereof and such 
fees as are allowed by law to sheriffs for making arrests in criminal 
cases; * * *·" 

The statute seems to contemplate that the ,herifT, if the court has issued the 
warrant to him, shall be paid according to the statutes relating to that office. 

Secion 2845 G. C. provides in part : 

Sectio11 2845.-"For the services hneiuafter specified, when rendered, 
the sheriff shall charge and collect the following fees and no more: For 
the service and return of the following writs and orders: * * * war
rant to arrest, each person named in the writ, one dollar; * * * in 
addition for the fee for sen·ice and return the sheriff shall he authorized 
to charge on each summons, writ, orckr or notice, except as otherwise 
specifically provided hy law, a fee of eight cents per mile going and re
turning, provided, that where more than one person is named in such writ, 
mileage shall be charged for the shortest distance necessary to be traveled; 

* * * *" 
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Section 2997 G. C. provides: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff for keeping 
and feeding prisoners, as provided by law, for his actual and necessary ex
penses incurred and expended in pursuing or transporting persons accused 
or convicted of crirr.es and offenses, in conveying and transferring persons 
to and from any state hospital for the insane, the institution for feeble
minded youth, Ohio hospital for epileptics, boys' industrial school, girls' 
industrial home, county homes for the friendless, houses of refuge, chil
dren's homes, sanitariums, convents, orphan asylums or homes, county 
infirmaries, and all institutions for the care, cure, correction, reformation 
and protection of unfortunates, and all expenses of maintaining horses 
and vehicles necessary to the proper administration of the duties of his 
office. The county commissioners shall allow the sheriff his actual railroad 
fare and street car fare expended in serving civil processes and subpoen
aing witnesses in civil and criminal cases, and may allow his necessary 
livery hire for the proper administration of the duties of his office. Each 
sheriff shall file under oath with. the quarterly report herein provided a full, 
accurate and itemized account of all his actual and necessary expenses, in
cluding railroad fare, street car fare and livery hire mentioned in this 
section before they shall be allowed by the corr.missioners." 

It will be seen from these sections that the sheriff may be allowed one dollar 
for serving the warrant under section 2845 and mileage of eight cents per mile. 

Section 2997 provides that the commissioners "shall allow the sheriff his actual 
railroad fare and street car fare expended in serving civil processes" and, "may al
low his necessary livery hire for the proper administration of the duties of his 
office." While a warrant to arrest is ordinarily not looked upon as a civil process, 
yet a lunacy inquest is certainly not a criminal proceeding, and I am inclined to 
look upon the serving of a warrant in such cases as the "serving of civil process" 
within the meaning of this provision of section 2997, and am therefore of the 
opinion that the sheriff may be allowed all expense incurred for railroad fare in 
bringing a person charged with lunacy before the court, by reason of this section 
2997 G. C. Any livery hire necessary to bring such person before the court may 
also be allowed by the county commissioners under this section. 

Replying to your second question, I am of the opinion that a warrant issued 
by the probate court of a county in this state to the sheriff or some suitable person 
under the provisions of 1954 G. C., would not authorize such person or sheriff to 
make any arrest of any alleged insane person beyond the confines of this state, 
neither do I know of any provision of law for the arrest and return of such insane 
person, nor of any provision for the payrr.ent of any expense incurred in making 
such arrest and returning such insane person from without the state. 

In reply to your third question, beg. to advise that the probate judge must ex
ercise his jurisdiction for and in the county in which he has been elected. When 
he leaves that county and goes into another county, he no longer continues to retain 
the powers and jurisdiction of the probate judge. I am of the opinion that the 
probate judge of any county in Ohio is without authority, therefore, to hold inquests 
of lunacy outside of his own county. 

Very truly yours, 
JosEPH ~fcGHEE, 

Attoruey-General. 
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1487. 

SCHOOL DISTRICTS-\\'HEX TERRITORY TRAXSFERRED FR0:--.1 OXE 
TO AXOTIIER-DIYISIOX OF FUXDS L"XDER 4692 G. C. 

X o particular form is f>rO<-'idcd b:;• our school la'4'S for tlze division of funds i11 

Process of collectioll 'idzeu territorJ' is trails/erred from one school district to all
other a11d a11 order from the cou11ty board, 'Which iustrucls tlze county auditor to 
pay over "all 111011ey derh·ed for school purposes from said territorJ• at the Decem
ber, 1918, distribution" is sufficient. 

CoLL'MBL'S, Omo, September 28, 1918. 

HoN. HARRY ).I. RANKIN, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR SIR:-Your request for my opinion reads : 

"The county board of education of this county of Fayette recently 
transferred a portion of the Jefferson Township Rural School district to 
the Union Township Rural School district, both of said districts being en
tirely within the Fayette county school district. 

This transfer was made by virtue of section 4692 of the General Code. 
The resolution passed by the county board of education provided, among 
other things: 

'That as equitable division of the funds and indebtedness of the trans
ferred territory, the auditor of Fayette county, Ohio, he instructed to pay 
to the said Union township board of education all money derived for school 
purposes for said territory at the December, 1918, distribution.' 

The auditor insists that this division should be made in a fixed amount 
so that there would not remain anything for him but to pay to the Union 
township board of education, the arr.ount fixed by the county board of 
education. The taxes on the real estate in the transferred territory 
can be easily ascertained, but in order to determine the amount of 
personal tax paid in the transferrer! territory it would be necessary 
to go over the list of persons paying personal tax in the entire 
school district and pick out those residing within the transferred territory. 
This could only be done by information obtained from persons residing 
therein and who knew the residents residing within the detached territory. 

I would appreciate your opinion as to the manner in which this 'divis
ion of funds,' etc., should be made and whether it has been properly done 
in the instant case." 

Section 4692, under which the transfer of territory mentioned by you was 
made, reads, in reference to the division of funds, as follows: 

" * '-' * The county board of education is authorized to make an 
equitable division of the school funds of the transferred territory, either 
in the treasury or in the course of collection. * * *" 

In your case the board found that the equitable division of the funds of the 
transferred territory would be that amount of money which would he derived for 
school purposes from the territory so transferred. That is to say, the board in 
substance found that the funds which should be divided were the funds which 
would be collected and that there were either no funds in the treasury of the 
school district, or, if there were funds in the treasury of the school district, that 
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said funds should be applied on whatever indebtedness the district had, because no 
order is made in reference to any indebtedness and I believe it is only fair to assume 
that the district perhaps had no funds on hand and no indebtedness, and that it 
was the desire of the board that the district to which the territory was attached 
be the recipient of all taxes to be raised on the property and that the district from 
which the territory was detached should lose nothing except taxes t.pon the prop
erty so transferred. Your question is, can the county board order a distribution, 
the amount of which is to be ascertained say when the distribution of the December 
taxes is made, or must the board say that a certain sum in dollars and cents is the 
amount that one district shall receive frorr. the other. 

To divide means to sever into two parts; to cause to be separated; or to por
tion out. In the above instance the board did cause the fund to be severed into two 
parts; the part which was collected upon the territory transferred was one part 
and the part which was collected on the territory which was not transferred was 
the other part. The board also caused the fund to be separated, that is, that the 
amount collected in the territory so transferred was separated into one part-and 
the amount collected on the territory which was not transferred was separated into 
the other part. The board also caused the fund to be portioned out, that is, that the 
amount collected from the territory transferred was portioned to the district to 
which the territory was attached and the amount which was collected from the 
territory which was not transferred remained with the district for which the levy 
was made. So that it seems to me that every element of the definition of "divide" 
or "division" is fulfilled by the action taken by the county board. 

I recognize it would be far less work for the county auditor to set over just a 
certain amount than to be compelled to make the division according to the taxes 
collected, but if the above plan is an equitable plan, that is to say, if the district 
to which the territory was transferred should in equity receive all the taxes upon 
the property of such transferred territory, whether the same be real or personal, 
then might it not be said that to do equity in that case the county auditor is in bet
ter position than is the county board of education to make the calculation that is re
quired that the division be carried out. At any rate, there is nothing in the 
statute which requires the division to be made in any particular manner and I rr.ust 
conclude that the plan used by the county board in your case is sufficient. 

Very truly yours, 

1488. 

JosEPH McGHEE, 
Attomey-General. 

APPROVAL OF BOXD ISSUE OF SHELBY VILLAGE SCHOOL DISTRICT. 
$10,000.00. 

CoLGMBt:s, 0Hro, September 28, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Shelby Village School district, in the sum of $10,000, 
for the purpose of funding present indebtedness of said school district. 

I have examined the transcript of the proceedings of the board of education 
of Shelby Village School district in the issuance of the above described bonds, and 
find that such proceedings were in all respects in conformity to the provisions of 
the General Code and Constitution of Ohio, and. that the bonds when duly executed 
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will constitute valid and binding legal obligations of Shelby Village School district, 
payable in accordance with the terms thereof. 

The bond form has not been submitted to me. I am directing a letter to the 
clerk requesting that such form be submitted immediately. 

1489. 

Very truly yours, 
JoSEPH :\IcGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF HUROX COU~TY, OHI0.-$25,000.00. 

Cou:MBus, OHIO, October 1, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE:1>1EN :-

In Re: Bonds of Huron county, Ohio, in the surr_ of $25,000.00, for 
the purpose of providing additiomil funds for the construction of I. C. H. 
Xo. 289, section "K," road improvement, located in Lyme and Ridgefield 
townships, said county. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Huron county, Ohio, relating to the above issue of bonds, 
and find said proceedings to be in conformity to the provisions of the General Code 
of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to bond 
form submitted will, when the same are properly executed and delivered, constitute 
valid and binding obligations of said county to be paid according to the terms 
thereof. 

1490. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF CHARITIES-GUARDIA~SHIP OF \V ARDS TRAXSFERRED 
TO THE OHIO SOLDIERS' AXD SAILORS' ORPHAXS' HO:\IE-:\IAY 
NOT RETRA:t\SFER CHILDH.EN H.ECEIVED FROl\1 COUXTY, DIS
TRICT OH. SOl\IE PUBLIC HOl\IE-:\fA Y COXSEXT TO ADOPTION, 
WHEN. 

1. In cases where the Board of State Charities transfers its wards to tlze Olvio 
Soldiers' and Sailors' Orphans' Home, tlze guardianship of the board, as provider! 
iu section 1352·3 G. C., does not cease. 

2. TVhen childrett are transferred from a cozmty, district or semi-public 
clzildrm's home, or otlzer institution, to the Board of State Charities, there is 110 

provisiott of law whereby said clzildrell may be re-transferred by tlze Board of State 
Charities to the district home or other institution from which they came. 

8-Yol.li.-A. G. 
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3. The Board of State Charities is not autlzori:::ed ilz law to gh·e consent to 
adoption provided for in section 8025 G. C. But it would be autlzori:::ed to gi<:e the 
consent under the conditions as provided for in section 8024 G. C. 

CoLt:li!BUS, OHIO, October I, 1918. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN :-I have your communication of August 23, 1918, which reads as 
follows: 

"Section 1352-3 G. C. provides that the Board of State Charities shall 
under certain conditions receive as its wards dependent and neglected 
minors and states that the Board of State Charities is ipso facto vested 
with the sole and exclusive guardianship of such child or children. 

To what extent does this guardianship prevail in the event of the sub
sequent transfer of wards of the Board of State Charities to the Ohio 
Soldiers' and Sailors' Orphans' Home. 

In such case, is the Ohio Board of State Charities relieved from any 
further responsibility, or does said responsibility continue during the child's 
minority? 

Section 1352-3 G. C. provides for the transfer of children from county, 
district or semi-public children's homes or other institutions to the guard
ianship of the Ohio Board of State Charities for placement in foster homes. 

If the children thus transferred are found ineligible for placement in 
foster homes, is there any provision of law by which this guardianship may 
be vacated and such children returned to the guardianship of the institution 
from which they were originally transferred? 

Dependent children transferred to the Ohio Board of State Charities 
from county, district or semi-public children's homes are placed in foster 
homes for legal adoption; under such conditions, is the Ohio Board of State 
Charities competent to give consent as provided for in section 8025 G. C. 
for the legal adoption of said children?" 

Your communication naturally divides itself into three different questions, the 
first of which may be stated as follows: 

In the event that the Board of State Charities transfers one of its wards 
to the Ohio Soldiers' and Sailors' Orphans' Home, does the guardianship 
of the board cease at that time and they no longer have any responsibility • 
in reference to the child so transferred? 

In answer to this question I will say that there is no direct provision of law 
which warrants the transfer of a ward of the Board of State Charities to the 
Ohio Soldiers' and Sailors' Orphans' Home. In so transferring the wards the 
Board of State Charities undoubtedly assumes that it has authority so to do from 
the provisions of the section above noted, and it is my opinion that the provisions 
of said section are broad enough to warrant the Board of State Charities in so 
transferring its wards. The question then is as to whether the transfer of a ward 
causes the guardianship of the Board of State Charities to cease and the same pass 
to the Ohio Soldiers' and Sailors' Home. 

It is my opinion that the guardianship of the Board of State Charities does not 
so cease. It is provided in section 3252-3 G. C. that the board shall retain the 
guardianship of children under its charge during their minority; while the provis· 
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ions of section 1933 G. C., having to do with the Ohio Soldiers' and Sailors' Or
phans' Home, provide that said home shall be warranted in discharging the children 
under its care when they become sixteen years of age. This section reads as follows: 

"Unless for good cause sooner discharged all children admitted to the 
home shall be supported and educated until sixteen years of age. The 
trustees may retain such children until they arrive at the age of eighteen 
yean, and members of a graduating class may be retained until the close 
of th~ school year." 

I do not feel that the Board of State Charities would lose its guardianship over 
it~ wards when transferred to the ,aid home any more than itwould lose its guardian
ship over its wards when they are placed in the care and charge of a private family, 
and I, therefore, answer your first question to the effect that the guardianship of the 
board follows the wards that are placed in the home. 

In reference to this matter I might note the provisions of section 1943 G. C., 
which ~ection reads as follows: 

"\Vhen pupils are discharged, the trustees through the superintendent, 
so far as practicable, shall keep in communication with them to enable the 
trustees to report to the governor and general assembly in regard to these 
children of the state. 

To that end the trustees or superintendent shall encourage and provide 
for the holding of annual reunions of the ex-pupils at the home and invite 
them to attend as the guests of the home and state, and shall keep a record 
showing the names, addresses and occupations of those who attend. Such 
reunions shall be held during the children's regular vacation season, when 
the holding thereof will not interfere with the management of the home, 
and the ex-pupils who attend shall be under the same control and receive 
the same accommodations as the children and officers of the home." 

This section places a certain duty upon the trustees of the horr.e in reference 
to keeping in communication with children cli~charged from the home, but this, I 
feel, would in no wise conflict with the guardianship of the said children to be 
exercised by the Board of State Charities. 

Your second question might be phrased as follows: 

\Yhen the Board of State Charities receives children from a county, 
district, or semi-public children's horr.e, or other institution, transferring 
the guardianship to ,aid board, coulcl the board by agreement, or is there 
any provision by which the board might again transfer saic! chilclren hack to 
the institution from which they were received? 

I find no such provision of law. In fact the provisions of section 1352-3 G. C. 
seem to infer that when the board has assumed jurisdiction over children it must 
make pro\'i:.ion for them not\\'ithstanding the fact that they may not be eligible 
for placement in private homes. For example, this section proYides that 

"The board shall thereupon ipso facto becon:e vested with the sole and 
exclusive guardianship of such child or children" 

That is, when a child is transferred from a home to the board the sole and 
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exclusive guardianship of such child passes to the board. This section further pro
vides that when necessary, 

"any children so committed or transferred to the board may be maintained 
by it in a suitable place until a proper home is found." 

It further provides that 

"Children from whom on account of some physical or mental defect it 
is impracticable to find good, free homes, may be so placed by the hoard 
upon agreement to pay reasonable board therefor not to exceed $3.50 per 
week." 

From these provisions it seems to have been the intention of the legislature to 
give full control and guardianship over the children, when transferred, to the 
board, no difference what their physical or mental status might be. From these 
provisions which seem to negative the fact that the children might be returned to 
the institution from which they came, and from the fact that there is no provision 
of law whatever made for such re-transfer of the children, it is my opinion that 
the board could not transfer children who have come under its jurisdiction back to 
the home from which they originally came. 

Your third question is as to whether the Ohio Board of State Charities is com
petent to give consent in the matter of the adoption of children as provided for in 
section 8025 G. C., which section reads as follows: 

"When such child is an inmate of an orphan asylum, or children's home, 
organized under the laws of this state, and has been previously abandoned 
by its parents or guardians, or voluntarily surrendered by its parents or 
guardians to the trustees or directors of such asylum, or children's home, 
then the written consent of the president, or in his absence, or disability, 
the vice-president, of the board of trustees or directors of such asylum, or 
children's home, shall be received by the probate court in place of the con
sent of the parents or guardians." 

It is to be noted from a reading of this section that it is only the trustees or 
directors of an orphans' asylum or children's hon:e organized under the laws of this 
state who are given the authority to consent to the adoption of a child. I do not be
lieve that the Board of State Charities is of such a nature that it could be brought 
within the terms "orphans' asylum" or "children's home," and, therefore, it could not 
give its consent to the adoption of a child under the provisions of section 8025 G. C.; 
but in connection with your question I desire to call attention to the provisions of 
section 8024 G. C., which section reads as follows : 

"Any proper person not married, or a husband and wife jointly, may 
petition the probate court of their proper county, or the probate court of 
the county in which the child resides, for leave to adopt a minor child not 
theirs by birth, and for a change of the name of such child. A written 
consent must be given to such adoption by the child, if of the age of four
teen years, and by each of his or her living parents who is not hopelessly 
insane, intemperate, or has not abandoned such child, or if there are no 
such parents, or if the parents are unknown, or have abandoned the child, 
or if they are hopelessly insane or intemperate, then by the legal guardian, 
or if there is no such guardian, then by a suitable person appointed by the 
court to act in the proceedings as the next friend of the child." 
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\Ve note here that if there are no parents liYing, or if the parents are unknown, 
or if they haYe abandoned the child, or if they are hopelessly insane or intemperate, 
then the comcnt may he giYen hy the legal guardian of the child. It is my opinion 
that the board becomes the legal guardian of a child transferred to it under the 
prO\·i,ions of section 1352-3 G. C.. and therefore if the conditions olJtain as ;et out 
in section 8024 G. C., then the hoard might give its consent, it being the sole and 
exclusiYe guardian of the child and being its legal guardian. But if it has parents 
living who are not hopelessly insane or intemperate, or who have nut ahamluned 
the child, and they are not unknown, then the parents would have to gi,·e the con
sent to the adoption of the child, even though it was at the time under the juris
diction of the Board of State Charities. 

In answering thi, question I might refer to the provisions of section 1672 G. C. 
1 do not believe that the legislature had in mind the Board of State Charities when 
it used the tern: "association, corporation or indiyidual" as found in said section, 
and therefore am of the opinion that the proYisions of this section do not authorize 
the Board of State Charities to consent to the adoption of a child. 

In connection with the answers giYen to your first questions, I will call attention 
to an opinion rendered hy my predecessor, :\Ir. Turner, found in \'olume II, Opin
ions for the Attorney-General for 1917, p. 103R. T think :\Ir. Turner's opinion was 
correct and that the jurisdiction of the Board of State Charities is at all times to 
be modified by the jurisdiction given the jm·enile court as set out in the opinion 
aboye referred to. 

In passing I might say that in considering the question of guardianship in this 
opinion I am merely referring to the guardianship of the child and not of the estate 
of a child. I note this distinction because section 1946-3 G. C. makes the superin
tendent of the Ohio Soldiers' and Sailors' Orphans' Home the guardian of the estate 
of all minors under the age of sixteen years, duly admitted and residing in said 
home, providing the father is deceased and the child has no other legal guardian. 

1491. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUXTY C0:\1:\IISSIOXERS-AL"THORITY TO BORRO\\' :\!OXEY TO 
CO:.\IPLETE ROAD OX DEFAULT OF COXTR.\CTOR. 

1. TV/len tlzc county cuuuuiss£oners lzaz•c issued bauds to tlze al/1011/lt equiz•alent 
to the estimated cost and expense of a road impro<:emcnt, and it is aftcr<,'ards ascer
tained that, owing to the fact of the failure of tlze orighzal contractor to complete 
tlze impro<·ement, it ·u:ill cost more tlzan tlzc estimated cost and cxpeusc, tlze county 
commissiouers arc authori::cd to issue and sell additional honds up to au amozmf 
which equals the increased cost as estimated b:J; the cvzwty sun:·eyor 

2. If tlzc county commissioners recm-cr, from tlze contractor and his surct}', 
the difference bctz..•ceu the co1ztract price and ihe total cost aud cxpciiSC of tlzc im
pro~·cmcut, or any part of the same, it 'l<'OIIld be placed ilz tlzc special fund, from 
<••hiclz, under section 5654 G. C., it 'lvould be transferred to the siukiuy fuud or the 
debt fund of the cozwty, to be used in tlze redemption of tlzr outstanding bonds of 
the COllllt}'. 

Cor.r~nn-s, Omo, Octohrr 2, 1918. 

Bureau of Inspection aud Superrision of Public Offices, Columbus, 0/zio. 

GEXTLEM£X :-I have your letter of August 15, 1918, in which you enclose a 
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letter received by you from the auditor of Columbiana county, Ohio. His letter 
reads as follows: 

"Please advise as to the following: 

Columbiana county issued bonds to the amount of $39,500.00 to con
struct the Thomas road; contract was let to :\I. P. Connelly & Son. They 
partially completed their contract and failed. The county comrr.issioners 
then took over the road and are endeavoring to complete the contract, but 
it will require probably an amount in excess of $8,000.00 above the amount 
the bonds were sold for to complete the road. 

Have the county commissioners a right to borrow money for this pur
pose, with the expectation of collecting it in the future from the bonding 
company?" 

You request that I render an opmton upon the question submitted by the 
county auditor. My opinion must be based mainly upon the provisions of section 
6929 G. C. (107 0. L. 101); but before noting the provisions of this section, I will 
call attention to other sections which are to some extent, at least, related to and 
connected with section 6929. 

Section 6911 G. C. (107 0. L. 96) provides that when the board of commis
sioners has determined that any road shall be constructed, it "at the same time shall 
order the county surveyor to n~ake such surveys, plans, profiles, cross-sections, 
estimates and specifications as may be required for such improvement." So it will 
be seen that before the improvement is begun, the county surveyor must make an 
estimate of the cost and expense of the proposed improvement. 

Section 6919 G. C. (at p. 98 of 107 0. L.) provides in part as follows: 

"The compensation, damages, costs and expenses of the improvement 
shall be apportioned and Pi!id in any one of the following methods, as set 
forth in petition:" (Here are four methods set out, any one of which may 
be set forth in the petition and adopted by the county commissioners). 

I call particular attention to the fact that under this section it is not the 
estirr.ated cost and expense of the improvement which is to he borne by the town
ship, the county and abutting property owners in certain proportions, but the total 
cost and expense that is to be apportioned among these ·different units and paid for 
according to the method directed. 

The next thing I will consider is how the county and the township make pro
vision for their respective shares of the cost and expense of an improvement. 

Section 6926 G. C. (107 0. L. 100) prm·ides as follows: 

"The proportion of the comjensation, damages, costs and expenses of 
such improvement to be paid by the county shall he paid out of any road 
improvement fund available therefor. For the purpose of providing by 
taxation a fund for the payment of the county's proportion of the compen
sation, damages, costs and expenses of constructing, reconstructing, improv
ing, maintaining, and repairing roads under the provisions of this chapter, 
the county commissioners are hereby authorized to levy annually a tax not 
exceeding two mills upon each dollar of the taxable property of said 
county. * * * " 
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Section 6927 G. C. (107 0. L 101) reads as follow>: 

"For the purpose of providing by taxation a fund for the payment of 
the proportion of the cotLpensation, damages, co,ts and cxpemes of such 
impro\'ement to be paid by the township or townships interested, in which 
such road may he in whole or part situated, the county commi,siuners are 
hereby authorized to le,·y a tax not exceeding- three mills in any one year 
upon all the taxable property of such township or townships. * * *·" 

L"nder these two sections the county's as well as the township's share of the 
cost and expense of an imprm·ement may be paid from a fund to be created 
by the leYying of a tax hy the county commi;o;oioners, or the county'~ share may be 
paid from any fund a\'ailablc therefor. 

Section 6929 ( 107 0. L 101) makes proYision that tlw county commissioners 
may anticipate the collection of the taxes which are leYied by them from tirr.e to 
time and issue bonds to take care of the cost and expense of an impro\'ement. The 
pro\'isions of this section, in so far as they relate to the matter at hand, are as 
follows: 

'Section 6929.-The county commissioners, in anticipation of the col
lection of such taxes and as:essmcnts, or any part thereof, may when
e\'er, in their judgment it is deemed necessary, sell the bonds of said 
county in any amount not greater than the aggregate sum necessary to pay 
the estimated compensation, damages, costs, and expenses of such impro\'e
ment. Such bonds shall state for what purpose they are issued and shall 
bear interest at a rate not to exceed fi\'e per cent. per annun:, payable 
semi-annually, and in such amounts anrl to mature at such times as the com
missioners shall determine, subject to the pro\'ision howe\'er that said 
bonds shall mature in not more than ten years. * * * " 

Let us keep in mind now, in placing a construction upt)ll t!tis section, that the 
township, the county and the ahutting property owners are obligated to pay the 
total cost and expcnsL· and not merely the estimated co't and expense of an im
provement, and that the county and township would he authorized, if the money 
were already in the fund, to pay the total cost and expense therefrom, whether 
said total cost and expense should he less or more than the estimated cost and ex
pense of the improvement. 

So if Colun~!Jiaua county and the township interested· in the improvement under 
consideration had money in the funds which arc created by a le\'y of taxes, there 
is no question whatever that the county and township would he authorized to take 
the additional $8,000.00, required for the completion of the improvement, from these 
re.;pecti\'c funds. Howen•r, from the communication of the county auditor I takf' 
it that there is no mone.)l in the'e funds which can he u,ed for the completion of this 
impro\'ement hy the county commissioners. 

L"ndcr ~ection 6929, supra, the honds which arc issued in anticipation of the 
collection of taxes are to he i,,ued in an amount "not greater than the aggregate 
sum necessary to pay tile cstimat<•d compcnsutiou, dama!)CS, costs, and c.rpuzscs of 
such impro<.·cmcnt." 

Ilere, now, is where the difficulty arises. The county surveyor made an estimate 
of the cost and expense of the improvement. The contract was let for an amount 
not greater than the t•,timatL'!I cost and expl'llse, hut owing to the fact that the 
county commissioners were compeller! to complete this contract under force account, 
the total cost and expense is going to exceed the estin.ated cost and expense. Under 
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these circumstances, can the county commissioners issue bonds to take care of the 
increased cost and expense? 

If we place a fairly strict construction upon the language used in section 6929, 
it is doubtful whether the county commissioners could issue bonds in excess of the 
estimated cost and expense of the improYement as made by the county surveyor. 
But I do not feel that such a construction should be placed upon this section. The 
object of the legislature evidently was to preYent the county corr.missioners from 
issuing bonds in an amount greater than would be necessary for completing the im
provement, and inasmuch as the contract could not be awarded for a greater sum 
than the estimated cost and expense of the improvement, it was undoubtedly thought 
best by the legislature that the county commissioners should be limited in their 
power to issue bonds to the estimated cost and expense of the improvement. But 
as said, the primary thought no doubt was to prevent the county commissioners 
from issuing bonds in excess of the arr.ount which would provide for the actual cost 
and expense. 

The county suryeyor evidently now estimates that it will cost an additional 
$8,000.00 to complete this improvement. This would be the only basis upon which 
the county auditor could make a statement that it will cost approximately $8,000.00 
over and above the original contract price to complete it. 

Hence it is my opinion that if the county surveyor will report to the county 
commissioners that in his opinion it will require $8,000.00 over and above the 
amount heretofore realized from the sale of bonds, the commissioners would have 
authority in law to issue an additional $8,000.00 of bonds under the same terms and 
conditions as the former bonds were issued; for it n·.ust be borne in mind that 
taxes will have to be levied to take care of the total cost and expense of the im
provement, which would include this $8,000.00 as well as the former sum, and if 
taxes must be levied, bonds may be issued in anticipation of the collection of the 
taxes. 

I have not taken into consideration, in the above reasoning, that the original 
contractor gave a bond for the faithful performance of his contract. If this im
provement is fully completed and the county commissioners recover from the 
original contractor and his surety, the difference between the contract price and the 
total cost and expense of the improvement, the sum so realized would be placed in 
this special fund, for the completion of the road, and as it would no longer be 
needed for that purpose, the same would be transferred, under section 5654 G. C., 
to the sinking fund or the debt fund of the county, for use in the rederr.ption of 
the bonds which had been issued by the county commissioners. 

In passing I might suggest that the highway laws as they pertain to the juris
diction of the county commissioners are very uncertain in reference to the course 
which should be followed by the county commissioners in those cases wherein the 
original contractor fails to carry out his contract. \Vhile the laws pertaining to 
the jurisdiction of the state highway commissioner are perfectly clear in reference 
to conditions such as suggested, yet there is no provision whatever made as to how 
the county commissioners should proceed under such circumstances. \\' e must de
cide this entirely by analogy to other provisions of the statutes. The county com
missioners of Columbiana county, when the original contractor failed, proceeded to 
complete the contract under force account. The only provisions of the statute 
which would warrant the county comn:issioners in so proc-eeding are found in sec
tion 6948-1 G. C. which reads as follows: 

''If the county commissioners deem it for the best interest of the public 
they may, in lieu of constructing such improvement by contractor, proceed 
to construct the same by force account.'' 
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The pronswns of this section c\·idently were not especially intended to apply 
to a case wherein the original contractor failed. The intention of the legi,;lature in 
enacting this section evidently was to gin! the county commissioner,; in the matter 
of a road improvement the right to proceed in one of two different ways ; either to 
proceed to advertise and a ward the contract under the general provi,ions of our 
statutes or to construct the improvement uncler force account. But I am of the 
opinion that courts would hold by analogy that in those cases wherein the original 
contractor failed the county commi,sioners might proceed either to again advertise 
for bids and award the contract for corr.pleting the improvement to the lowe>l 
responsible bidder, or they might proceed nnder the provisions of section 6948-1 
G. C. to complete the improvement hy force account, as the county commissioners 
did in the matter now under consideration. 

In passing there is a second matter to which I desire to call attention and that 
is the course which the county commissioners ought to pursue in those cases in 
which the original contractor fails to complete his contract and there is not suffi
cient money in the fund with which to complete the same. lt is my opinion that 
the county commissioners by a proper resolution should order the county surveyor 
to make an estimate of the cost and expense of corr.pleting the improvement over 
and above the amount which was realized from the sale of the bonds for the im
provement. The county surveyor should make a report to the county commissioners 
of his estimate. The county commissioners should then approve his estimate and 
proceed under section 6929 to issue the additional bonds necessary to complete the 
improvement, not in excess, however, of the estimate made by the county surveyor. 
It will be imrr.ediately noticed that this procedure is not outlined by statute but 
must be drawn by analogy from the provisions of the statutes having to do with 
the construction of roads by county commissioners. 

1492. 

Very truly yours, 
JosEPH McGHEE, 

Attonzey-General. 

APPROVAL OF BOXD ISSUE OF TRU:\rRULL COUNTY, OHI0.-$10,000. 

Cou::-rBt:s, Omo, October 2, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of Trumbull county, Ohio, in the sum of $10,000.00 in 
anticipation of the collection of taxes to pay the respective shares of said 
county and of Brookfield township of the cost and expense of improving 
the \\'arren-Sharon I. C. H. Xo. 329 roarl under the provisions of section 
6909-6956 G. C. 

GEXTLDIEX :-I have carefully examined the corrected transcript of the pro
ceedings of the board of county commissioners of Trumbull county, Ohio, of the 
board of township trustees of Brookfield township in said county, and of other 
officers, relating to the above issue of hands and to the improvement for which said 
bonds are issued. I find said proceedings to he in conformity to the provisions oi 
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the General Code of Ohio relating to bond issues of this kind and I am therefore 
of the opinion that properly prepared bonds covering the above issue will, when 
the sarr.e are properly executeu anu deliverL·d, constitute valid and binding obliga
tions of said county to be paid in accordance with the terms thereof. 

Very truly yours, 
JosEPH 1.IcGHEE, 

A ttorncy-General. 

1493. 

DISAPPROVAL OF BOXD ISSUE OF WEST U:\'ITY VILLAGE SCHOOL 
DISTRICT, WILLIA:\IS COUXTY, OHI0.-$80,000.00. 

CoLL'"-IBl:S, OHio, October 2, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :- . 

In Re: Bonds of West Unity Village School district, Williams county, 
Ohio, in the sum of $80,000.00, for the stated purpose of building, enlarging 
and improving school facilities in said school district (consisting of pur
chasing a site and building and furnishing a new school building.) 

I have carefully examined the transcript submitted of the proceedings of the 
board of education and other officers of West Unity Village School district, and 
as a result of such examination I regret to say that I am unable to approve the 
proceedings relating to this issue of bonds. This issue of bonds is one by the 
board of education of the above named school district under the assumed authority 
of sections 7625 to 7628, inclusive, of the General Code, on a vote of the electors 
of the school district, and this issue of bonds is disapproved specifically for the 
reason that the resolution of the board of education under date of June 25, 1918, 
providing for the submission of the bond issue proposition to the vote of the 
electors is not legally sufficient for the purpose. 'Cnder the provisions of section 
7625 General Code before a board of education can submit to the electors of the 
school district the proposition of issuing bonds for the purpose of purchasing a 

·" site for and erecting a school house or houses, to complete a partially built school 
house, to enlarge, repair or furnish a schqol house, or to purchase real estate for 
playground for children, or do any or all of such things, such board of education 
must determi11e that for the proper accommodation of the schools of the school dis
trict, it is necessary to do one or more of the things mentioned in the statute, and 
that the funds at its disposal or that can be raised under the provisions of sections 
7629 and 7630 are not sufficient to accomplish such purpose. \Vithin a certain stated 
limitation as to amount a board of education is authorized under the provisions of 
section 7629 General Code to issue bonds for the purpose of obtaining or improv
ing school property without the vote of the electors, and under the provisions of 
section 7625 General Code before such board of education can provide for an issue 
of bonds under this section and those immediately following, it must affirmatively 
appear by the determination and finding of the board of education that the funds 
at the disposal of the board or that can be raised under the provisions of section 
7629 General Cod,e are not sufficient for the purpose. In other words, this de
termination and finding by the board of education is jurisdictional to the exercise 
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of the power of the board of education to provide for an issue of bonds on a vote 
of the electors under the prodsions nf sections 7625 to 7628, inclusive. The resolu
tion adopted by the board of education of \\"est "Cnity Village School district pro
viding for the submission of this bond issue proposition to the vote of the electors 
of the school district contains no such determination or tinding, and for that reason 
fails to show any authority in the board of education to submit the question to the 
vote of the electors. 

In addition to the defect in the proceedings above noted an examination of the 
transcript discloses one other defect sufficient to negative any authority on your part 
to purchase this issue·of bonds at the present time. The financial statement of the 
school district attached to and made a part of the transcript shows that the school 
district now has an outstanding bonded inddJtedness of $8,100.00. It likewise ap
pears frorr: the statement of the clerk of the board of education that the school 
district has no board of sinking fund commissioners. "Cnder the provisions of sec
tion 7614 General Code, however, inasmuch as it appears that the school district has 
an existing bonded indebtedness, it is the mandatory duty of the board of education 
of the school district to provide for the management of the sinking fund of the 
school district by a board of sinking fund comrr:issioners, to be appointed or desig
nated in the manner required by said section, and under the provisions of section 
7619 General Code the board of education is required to offer the proposed issue of 
bonds to such board of commissioners of the sinking fund of the village school dis· 
trict before otherwise disposing of said bonds; while under the provisions of section 
1465-58 General Code you are authorized to purchase only such school bonds as 
shall first have been offered to the board of commissioners of the sinking fund of 
the school district and by such board rejected. \Vere there no other defect in the 
proceedings relating to this issue of bonds I would not be disposed to disapprove 
the issue on the ground just stated, without affording the board of education an 
opportunity of providing for the appointment and qualification of a board of com
missioners of the sinking fund of the school district and of offering the proposed 
issue to such board. 

In conclusion I note two other defects in the proceedings which, though per
haps not of such nature as in themselves to defeat the validity of the bonds, are 
sufficient to show that the statutory prO\·isions relating to school districts and legis
lation necessary to the issue of school bonds were not correctly appreciated and 
applied. In the first place, I note that the legislation and proceedings of the board 
of education rl'lating to the issue of these bonds up to the resolution providing for 
the issue of the bonds pursuant to the vote of the electors were carried on in the 
name of "\Vest Unity Special School District." This is manifest1y erroneo:Is for 
the reason that there is now no such classification of school districts as special 
school districts, inasmuch as all the school districts of the state are now either 
city ~chool districts, village school districts, rt.ral school districts or county school 
districts (Sec section 4679 General Code). The resolution of the hoard of education 
providing for this issue of bonds in some places speaks of the school district as 
"\\'est Unity Village School District" and in other places as "\\'est Unity Rural 
School District." In this connection it is sufficient to observe that the legal name 
of the school district is "\\'est Unity Village School District." 

The other objection that I have in minrl with respect to the proceedings relating 
to this issue of bonds is the stated and declared purpose of the issue, as set out 
in the resolution providing for the submission of the bond issue proposition to the 
vote of the electors of the school district. In this resolution it is recited that the 
board of education has determined that for the proper accommodation of the 
pupils of said school district "it is necessary to improve the building and property 
of said school district," and the resolution provides for the submission of the question 
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of issuing bonds of said school district in an amount of $80,000.00 "for the purpose 
of building, enlarging and improving school facilities." The purpose stated is ex
ceedingly indefinite, and it is sufficient to say in this connection that an issue of 
bonds under the authority of section 7625 General Code should be for one or more 
of the specific purposes mentioned in said section. 

By reason of the defect first above noted herein I am compelled to advise you 
that the proposed issue of bonds of this school district is invalid and that you 
should not purchase the same. Very truly yours, 

JosEPH McGHEE, 
~ ttorney-General. 

1494. 

APPROVAL OF SALE OF CERTAIX ABAXDOXED CAXAL LANDS IN 
NEWARK, OHIO, TO THE PHARIS TIRE AXD RUBBER C0:\1PAXY 
OF XEW ARK, OHIO. 

CoLu:o.mcs, 0Hro, October 3, 1918. 

HoN. JoHN I. :\IrLLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm :-I have your communication of June 5, 1918, in which you enclose 
record of proceedings (in duplicate) leading up to the sale of certain abandoned 
canal lands in Xewark, 0., to The Pharis Tire and Rubber Company of 1\"ewark. 
These are proceedings had under an act passed by the General Assembly on :March 
21, 1917. 

After a careful exarr.ination of said act, it is my opinion that the option rests 
with the lessees of said abandoned canal lands to surrender their leases and then 
receive a deed from the State of Ohio on condition that they pay into the treasury 
of the state the appraised value of said lands as fixed by the superintendent of 
public works. 

The proceedings had in reference to the sale of a part of said canal lands to 
The Pharis Tire and Rubber Company seem to be regular and in conformity with 
the provisions of said special act and I therefore approve the same and consent to 
the sale of the lands therein described. 

I am of the opinion that when said The Pharis Tire and Rubber Company sur
renders the lease which it now holds from the state and pays the sum of six thous
and dollars, the company would be entitled to a deed from the state. 

I am forwarding said record of proceedings to the Governor of Ohio for his 
consideration. Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 

1495. 

FEES-:\IARSHAL-ON CO:\DIIT:\IEXT IX STATE CASE TO WORK· 
HOUSE IX AXOTHER COUXTY. 

1Vhere defendants are committed in a state case by the 11W}'Or of a village in 
one comzty to a workhouse in a1wther county, by reason of an agreement 1111der 
section 12384, the marshal may be paid the fees prescribed b:J• section 12835 of the 
General Code. Special proz·ision lw'lling been made by statute for fees i11 such 
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cases, the decision of the court of appeals in the cases of Haserodt vs. State, 6 
Ohio App., 654, has 110 application. These jees are paid, as provided b)• section 
12385, out of the gmeral revenue fzmd of the county on the allowance of the county 
commissioners. 

Secti011 12385 does uot authorize the pa;;ment of any other fees in the case to 
the marshal, 11or a11y fees to the mayor for his services i11 the case. 

Cou::-mus, OHio, October 4; 1918. 

I fox. C. .:\I. C.\LDWELL, Prosecuting A tfomcy, TVaverly, Ohio. 

DEAR SrR :-I have your letter of September 14, 1918, as follows: 

"\\'e have had several cases under the so-callerl 'Tramp Law,' section 
13409, General Code. In four cases defendants were sentenced to the Co
lumbus workhouse by the village mayor. The prosecutions were all under 
the statute and not under ordinance. 

In view of the decision of the court of appeals, as announced in cir
cular Xo. 347, September 19, 1917, by the Bureau of Inspection and Super
vision of Public Offices, holding that a chief of police is not entitled to fees 
in state cases, the question arises whether our village marshal is entitled to 
fees for transporting these prisoners to the workhouse. 

The bureau plainly states that no fees can be taxed for either a chief of 
police or marshal. 

1. Does this decision in any way affect the fees prescribed by statute 
for conveying to workhouse? 

2. The offense being under the statute (section 13409)and not under an 
ordinance, can the marshal be allowed the fees prescribed by section 4132, 
General Code? And can they be paid out of the county treasury? Or, 
must they be paid from the village treasury? Or from the township 
treasury? You will note the mayor here is acting as ex-officio justice of 
the peace. 

3. The defendants, in the aforesaid cases, having been convicted, and 
sentenced and transported to the workhouse, can the county commissioners, 
i11 any event, allow the fees of mayor and marshal, to be paid from the 
county treasury? 

4. There being no constable available, if the mayor, acting as ex-officio 
justice of the peace, should appoint the marshal' as special constable for 
that particular case, would the marshal be entitled to the fees of constable, 
and could the commissioners allow and pay them from the county 
treasury?" 

The decision in the case of Haserodt vs. State, 6 Ohio App. Rep., 354, had 
reference to the general provisions of the statute regarding the fees of chiefs of 
police in state cases, and only affected the fees of marshals in state cases in so far 
as these fees were based upon the same general provisions of the statute. How
ever, special provision is made in the statutes for fees in connection with the trans
portation of prisoners in such a case as submitted by you. 

Section 12384 of the General Code provides : 

"The commissioners of a county, or the council of a municipality, 
wherein there is no workhouse, may agree with the city council, or other 
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authority having control of the workhouse of a city in any other county, 
or with the board of district workhouses having a workhouse, upon what 
terms and conditions persons convicted of misdemeanors, or of the violation 
of an ordinance of such rr.unicipality having no workhouse, may be received 
into such workhouse under sentence thereto. The county commissioners, 
or the council of a municipality, are authorized to pay the expenses incurred 
under such agreement out of the general fund of the county or municipality, 
upon the certificate of the proper officer of such workhouse." 

I take it that some agreement exists under this provision of law by virtue of 
which the prisoners referred to in your communication are committed to the Colum
bus workhouse by the village mayor. 

Section 12385 G. C. provides : 

"The sheriff, or other officer, transporting a person to such workhouse 
shall have the following fees therefor: Six cents per mile for himself, 
going and returning, and five cents per mile for transporting each convict, 
and five cents per mile going and coming for the services of each guard, to 
be allowed as in penitentiary cases, the number of miles to be corr.puted by 
the usual routes of travel, to be paid in state cases out of the general 
revenue fund of the county on the allowance of the county commissioner~, 
and, in cases for the violation of the ordinances of a municipality by such 
municipality on the order of the council thereof." 

It will be noticed that this section makes specific provision for the fees of the 
transporrifig~Jl'fficer. There is nothing indefinite about it like was found in the 
geneBt~ .QtQ~ons of the statutes regarding the fees of chiefs of police and mar-

_. shals iii the. C.a£€ of· Haserodt vs. State, ,\illpra, and therefore this section is not dis
tutt~&)y ·1hat -decision. However, atte~tion might be called here to the fact that 
tlifs st~tute only covers cases like you present, viz.; those where the prisoner is being 
t_ransported from one county to a workhouse in another county. 

Section 4132 G. C., to which you refer in your second question, reads as 
follows: 

"The officer having the execution of the final sentence of a court, magis
trate, or mayor, shall cause the convict to be conveyed to the workhouse as 
soon as practicable after the sentence is pronounced, and all officers shall 
be paid the fees therefor allowed by law for similar services in other cases. 
Such fees shall be paid, when the sentence is by the court, from the county 
treasury, and when by the magistrate, from the township treasury." 

This is a general provision concerning the fees of an officer for conveying 
prisoners to the workhouse, and is without application to the situation you present, 
in view of the provisions of section 12385, above set out. It will be noted, too, that 
since the prosecutions to which you refer are made under state statute, the fees of 
the marshal are to be paid out of the general revenue fund of the county on the 
allowance of the county commissioners, as provided in section 12385 G. C. 

Answering your third question, beg to advise that while in such cases the fees 
of the rr.arshal for transporting a prisoner to a workhouse in another county are 
to be paid out of the county treasury, this section does not warrant the payment 
to the marshal or the mayor of any other fees in connection with the prosecution. 
This department has heretofore held, as the Bureau of Inspection and Supervision 
of Public Offices has ruled, following the case of State vs. Haserodt, supra, that 
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the marshal can collect no fees in state cases, and in prosecutions such as those set 
out hy you this would he true. The fcc,; of the mayor arc to he governed hy the 
other provi;,iuns of the statute the same as in other state ca,cs. 

I take it that your fourth quc,;tit~n is asked with a view to securing the pay· 
ment of fees to the mar:-hal for transporting prisoners to the workhouse in such 
cases as you refer to, an<! on the assumption that no prO\·ision is directly made by 
statute therefor. In view of the prrn i"i"n" of section 12385, to which reference 
has heretofore hccn maclc, it woulrl seem unnecessary to give consideration to this 
last question. Y cry truly yours, 

JoSEPH l\fcGHF.F., 

A ttomey-Gencral. 

1496. 

FEES-PROBATE JUDGE-APPROVIXG BOXD UXDER SECTIO~ 5906. 

No fees may be charged b:y the probate judge for appro'liing sureties nn a bnnd 
under section 5906 for tlze manufacture or storage of explosives. N eitlzer is such 
approval of the probate judge required to be e11tered upon the jour11al of the court. 

Cou:MBl"S, OHIO, October 4, 1918. 

Tlze Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLE~1EN :-I have your letter of recent date as follows: 

"l\lay a probate judge legally tax any fees for approving sureties on. a 
bond under section 5906 G. C., or any other section of the law that states 
he may or shall approve such sureties? Is such approval an official action 
required to he cnterecl upon the journal of the court, and, if so, is same to 
be indexed?" 

Section 5906 of title 2, chapter i, relative to explosives, reads: 

"A person, partnership or corporation shall not manufacture such ex
plosi\·es or store more than one hundred pounds thereof without giving 
bond in the surr. of five thousand dollars in each county in which such ex
plosives are manufactured or stored, to the county commissioners of such 
county, with such surety or sureties as is approvecl by the judge of the pro
hate or common pleas court nf "llC'h cnnnty, conditioner! for the payment of 
all damages that may be caused to persons or property by reason of an cx
pllbion of any of such substances ancl without filing with the chief inspector 
of workshops and factories a sworn statement that such bond has been ap
proHd and filed." 

The fees of the prohate judge for the services rendered by him are set out in 
sections 1601 and 1602 of the General Code. In neither of these sections can be 
found any fcc for such service as the judge performs under section 5906, above set 
out. 

Section 1603 provides : 

"For other services for which compensation is not otherwise provided 
by law, the probate judge shall be allowed the same fees as are allowed the 
clerk of the court of common pleas for similar services." 
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The fees of the clerk of the common pleas court, to which reference is made 
in section 1603, just quoted, are provided for in sections 2900 and 2901 G. C. I can 
find no provision in these sections covering any such service as is rendered by the 
probate judge under section 5906 G. C. It is true that section 2900 provides that 
the clerk shall receive "for taking undertaking, bond or recognizance, twenty-five 
cents." It has been suggested that this service is perhaps similar to that rendered 
by the probate judge under section 5906, but I am not inclined to this view. It 
seems to me that the service of the clerk, to which reference is made in section 
2900, is quite different from that rendered by the probate judge, and after careful 
examination of the statutes I can find no provision authorizing the payment to the 
probate judge of any fee for his approval of the bond under section 5906 G. C., 
and must therefore conclude that no fee may be allowed him for this service. 

Answering your further inquiry as to whether or not the approval of the bond 
under section 5906 is such an official action as should be placed upon the journal, 
Section 1594 G. C. provides in part: 

"Section 1594.-The following books shall be kept by the probate 
court: * * * *. 

"5. A journal in which shall be kept minutes of official business trans
acted in the probate court, or by the probate judge, in civil actions and 
proceedings. 

" * * * * * * * * * * * * * * * * * * * 
"11. A record of bonds, in which shall be recorded bonds of executors, 

administrators, guardians, trustees and assignees which have been taken and 
approved by him." 

I do not believe the approval of the explosive bond under section 5906 should 
be entereci on either of the above records, nor do I know of any other provision 
requiring or authorizing any record of such action to be made. The approval of 
the bond itself would seem a sufficient record of such act by the probate judge. 

Very truly yours, 

1497. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF BOND ISSUE OF CLAYTON TOWNSHIP RURAL 
SCHOOL DISTRICT, PERRY COUNTY, OHI0.-$5,000.00. 

CoLUMBUS, OHIO, October 7, 1918. 

Industrial CommissiotJ of Ohio, Columbus, Ohio. · 
GENTLEMEN:-

In Re: Bonds of Clayton Township Rural School district, Perry 
county, Ohio, in the sum of $5,000.00, under the authority of section 7630-1 
General Code, for the purpose of constructing and equipping a new school 
building to replace building destroyed by fire. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Clayton Township Rural School district, Perry county, Ohio, 
relating to the above issue of bonds and find said proceedings to be in conformity 
to the provisions of the General Code of Ohio relative to bond issues of this kind. 
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I arr. therefore of the opinion that bonds properly prepared accorcling to bond 
form submitted will, when the same are properly executed and delh·ered, constitute 
valid and binding obligations of said school distrtict, to be paid according to the 
terms thereof. Very truly yours, 

JosEPH ::\fcGHF.F., 
A tlomey-General. 

1498. 

::.\IUXICIPAL CORPORATIOX- LL\BLE TO COXTRACTOR FOR OB· 
STRUCTIOX OF WORK, WHEX-HO\\' :\!A Y BE ADJUSTED. 

rVhere a lllllnicipality enters into a contract for the improvement of a street and 
then fails to permit the contractor to proceed with said improvement according to 
the terms of the contract, said contractor would have a claim against the munici
pality for damages on account of said failure. To adjust this claim for damages 
the council of the 1111micipality by ordinance or resolution may authori:::e the city 
solicitor or the director of public service to adjust said claim for a11 amount specified 
by council in its ordinance or resolution. 

CoLUMBUS, Omo, October 7, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

• GENTLEMEN :-I have your communication of August 29, 1918, which reads as 
follows: 

"\Ve are enclosing herewith several communications between this office 
and Mr. W. F. :VIacQueen, city solicitor of N'iles, Ohio, and respectfully 
request your written opinion upon the following matter: 

May the $3,200.00 additional legally be paid the contractor?" 

To said letter a number of communications are attached which are too long 
to quote in full, but, briefly stated, the facts upon which you desire my opinion 
are as follows: 

On September 2, 1916 the director of public service of the city of Niles entered 
into a contract with James DeJute, for the improvement of a part of South :\lain 
street of said city. The contract provided that the work was to he completed in 
the spring of 1917, one clause of the contract reading: 

"It is further agreed that the necessary fill shall he made immediately 
after the completion of this contract, and that the balance of said contract 
shall not be performed until after the weather conditions permit the con:
pletion thereof in the spring of 1917." 

The necessary fill was made in the fall of 1916, but it afterwards developed 
that the county commissioners of the county in which Xiles is located began the 
construction of a bridge located upon this same street and upon that part of the 
street which was to be improved under the terms of the contract. This made it 
impossible for the contractor to carry out the conditions of the contract and the 
director of public service of the city of Xiles requested the contractor to discon
tinue his work until after the bridge was completed. This continued until June 
1, 1918. 
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Owing to the increased cost of labor and material, the contractor objected to 
p:occcrling with th~ impron?mcnt under the consideration set out in the contract. 
The officers of the city of Xiles were willing that the contractor should he gin?n 
an additional consideration and the council upon motion authorized the director of 
public service to enter into a supplemental contract, by virtue of which the contractor 
was to receive thirty-two hundred dollars additional compensation. This supple
mental contract was entered into and under it the contractor proceeded to complete 
the improven:eqt according to the plans and specifications upon which the original 
contract was let. 

The question now is as to whether the city of Xiles under the circumstances is 
warranted in law in paying said contractor the additional sum of thirty-two hundred 
dollars, as provided in the supplemental contract. I am of the opinion that the 
director of public service had no authority in law to enter into the supplemental 
contract with the contractor. 

You suggest in a communication to the city solicitor of Xiles, under date August 
29, 1918, that the director of public service had no authority to enter into the sup
plemental contract with ::\lr. De}ute, for the reason that it did not comply with the 
provisions of section 4328 G. C. This section provides in short that the director of 
public service enter into no contract in which the consideration exceeds five hundred 
dollars, unless such expenditure shall first be authorized and directed by ordinance 
of council. 

In the case submitted by you, the council gave authority to the director of public 
service to enter into the supplemental contract, but only upon motion, and not by 
ordinance. However, it is my opinion that section 4328 G. C. does not apply to the. 
contract under consideration. This contract was a supplemental one and section • 
4328 applies only to original contracts or agreements. This was distinctly held by 
the court in Burke vs. Cleveland, 6 0. X. P. (.X. S.) 225. The decision of the court 
of common pleas was affirmed without report by the supreme court of the state 
and hence is entitled to considerable weight. X otwithstanding the fact that the 
supplemental contract did not run counter to the provisions of section 4328 G. C., 
it is my view that the same is void and of no effect for the reason that no certificate 
had been made by the proper municipal officer, stating that the money required to 
carry out the obligations of the contract was in the treasury of the city of Xiles. 
For this reason we can entirely lay aside the consideration of this supplemental con
tract. The contractor could not recover by virtue of the contract; neither has he, 
or the city, any rights arising from the same. 

You further ask whether there is any method under and by virtue of which the 
city of Xiles could legally pay the contractor for damages he suffered because of 
the failure of the city to deliver the street to him at the time provided for in the 
contract. The contractor undoubtedly had the right to assume that he would be 
given possession of the street and be permitted to carry out the terms of his con
tract in the fall of 1916 and the spring of 1917. 

The city of Xiles made a specific and definite contract with DeJute, to the 
effect that he might perform the obligations of the contract to be performed by 
him in the fall of 1916 and the spring of 1917. If the city had desired this part of 
the obligation dependent upon any other conditions whatsoever, it should have err.
bodied such stipulations in the contract. 

It is true the city of Xiles did not directly interfere with the progress of the 
work by the contractor. This interference was caused by the acts of a third party, 
namely, the commissioners of the county of Trumbull. X otwithstanding this, I 
am of the opinion that the city of Niles is responsible for the acts of the county 
commissioners. This street was in the possession of the city. The contractor had 
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no authority whatever over this street and he could not be held, like the city 
itself, to be bound by the acts of the county commissioners. 

In support of this dew I will call attention. to a decision or twu uf the courts. 
In The Ro<o; Road :\Iachine Co. YS. :\I. S. Forbus, 23 \\'. L. B. 217, the court 

rendered a decision in reference tu a matter very similar to the one under con
sideration, the decision being renderer! hy the superior court of Cincinnati. In this 
case the plaintiff, the Ross Road :\fachinc Co., entererl into a contract with the de
fendant, :\I. S. Forhu,, to pnform all the lahar in the rolling required on certain 
streets in Cincinnati. :\Ir. Forbus hac! entered into a contract with the city of Cin
cinnati for the impron-mcnt of said ,tr<.:et>' and the plaintiff then entered into a con
tract with :\I r. Forhns to do all work necessary for the rolling of the streets. The 
plaintiff rolled a number of the streets hut the defendant prevented it from rolling 
certain other streets prO\·ided for in the contract het11 t:<.:n the plain lifT and defendant. 

The plaintiff bronght action agaimt the defendant for damages due to a breach 
of contract. The defendant set up, by way of answer to the petition 

"that without fault on the part of the defendant, but solely through the 
fault of the city of Cincinnati, they (the defendants) have been unable to 
perform his said separate contract for the irr.provement of Vine street, and 
that no rolling has been required or done by plaintiff or defendants on said 
street." 

In other words, the city had intervened anrl had prevented :\lr. Forbes from im
proving Vine street, and inasmuch as the same had interfered with him, he was not 
able to carry out his part of the contract with the plaintiff, The Ross Road Machine 
Co., in so far as the contract applied to \'ine street. The plaintiff in the case de
murred to the answer of l\I r. Forbus on the ground that it did not state facts suffi
cient to constitute a cause of action. The court held the demurrer to he well taken 
and sustained the same. It held that :\Jr. Forbus had entered into an absolute agree
ment to employ plaintiff to roll Vine street and that, impliedly at least, such agree
ment included an agreement that the city would allow such contract to he performed, 
and if the city did nut Ju w, iL Le~ame a breach oi contract upon the part of the 
defendant. The court helrl that if the defendant had not desired to stand respon
sible for a possible interference upon the part of the city. he ought to have err.hodiecl 
such a condition in his contract. 

This case is very similar to the one we are considering. The city of Niles en
tered into an absolute agreement with ).Jr. DeJute, for the in:provement of a certain 
street. Over this street both the city and the county have certain rights. If the 
city desired tu relieve itself frum any a~ts which might be performed by the county, 
in reference tu said 'trr:et, it ought to have embodied such a condition in the terms 
of its agreement with :\[r. De]ute. 

I will also direct your attention to the ca~e of Pennsylvania Rd. Co. vs. Reich
ert, 58 :.\Id. 261. In this case the Pennsylvania Rd. Co. had agreed with Casper 
Reichert to construct for him a ditch or trestle which would connect with the 
Cumberland & Pennsylvania Rd. Co. It afterwards developed that the Cumberland 
& Pennsylvania Rd. Co. refused consent to the Pennsylvania Rd. Co., to construct 
said trestle under the terms of its agreement. 

Reichert brought action for damages against the Penmylvania Rd. Co. The 
defendant defended un the ground that it was prevented from carrying out the 
terms of its contract because of interference upon the part of the third party. The 
court held this defense not to be well taken; that the Pennsylvania Rd. Co. had 
entered into an unconditional agreement or undertaking to build said trestle and 
that it was bound so to do or be answerable in damages for not so doing; that if 
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it had desired to be relieved from its undertaking or agreement upon certain con
ditions, those conditions should have been err_bodied within the terms of its contract 
with l\lr- Reichert 

Hence from the above and other decisions which might be noted, I am of the 
opinion that the city of Xiles is answerable in the case submitted to me, for the acts 
of the commissioners of said county. It seems to be agreed upon the part of the 
city of ~iles and the contractor that he was greatly delayed in the performance of 
his contract on account of the acts of the county commissioners; that in the mean
time the price of labor and material necessary for the improvement of said street 
had greatly increased and that therefore the contractor was damaged because of the 
fact that the commissioners interfered with his corr_pleting the contract according to 
its terms and specifications and that he was damaged without any fault whatever 
upon his part If this be true, the conclusion evidently is that the contractor has a 
right of action against the city for damages suffered by him in the improvement of 
said street. 

That the contractor would have a right of action against the city, if he were 
unreasonably delayed in performing the part of the contract to be performed by 
him, seems to be clearly held by the court of appeals for Delaware county in City 
of Delaware vs. The Metropolitan Construction Co., 21 C. C. (N. S.) 137. The first 
branch of the syllabus reads as follows: 

"Whether or not a contractor was hindered, to his damage, in the com
pletion of a street improvement by the action of the city engineer in sus
pending the work at times and by obstruction of the street by the building 
of a bridge and failure to cause railway tracks to be removed, are questions 
for the jury under the evidence, and a finding by the jury in favor of the 
contractor upon such an issue will not be disturbed by a reviewing court 
where not manifestly against the weight of the evidence." 

In the opinion on p. 142 the court say: 

"The ground of recovery as claimed by said contractor was based upon 
the allegations in said arr.ended second cause of action of the defendant in 
error that said contractor was unnecessarily and wrongfully obstructed, de
layed and hindered in the prosecution of carrying out said contract within 
a reasonable time by the action of the plaintiff in error, and that as a result 
thereof said contractor suffered loss and damage as claimed in said cause 
of action. It need scarcely be remarked that the rights of the parties hereto 
are to be governed by the provisions of said contract, of which the specifica
tions attached thereto form a part. As is usual in such cases, the specifica
tions point out the manner in which the work of the improvement shall be 
done, the kind of material to be furnished and the prices to be paid there
for, and in this instance no time limit was named for the completion of said 
improvement. One of the streets to be improved was represented to be one 
of the main thoroughfares of said city and it was undoubtedly the intent 
and purpose of the contracting parties that the work thereon should be 
done in a reasonable time after the work was commenced to avoid incon
venience to the traveling public and other resulting disadvantages to the 
inhabitants of said city. It is sufficient to say that in the absence of a tin:e 
limit being fixed for the performance of the contract the implication is that 
a reasonable time for performance is intended." 

Further on in the opinion (p. 143) the court lays down the following principle 
of law: 
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"As already stated, no time limit having been fixed in said contract for 
the completion of said work, said city would have reason to expect that said 
improvement would he completed within a reasonable time, and in the ab
sence of intervening causes over which the contractor had no control, the 
contractor would be liable for a breach of such contract, and, on the other 
hand a corresponding obligation would rest upon said city not to unreason
ably delay the contractor in the prosecution of his work, for one party to 
a contract may make it impo,;sihle to perform the contract, or may delay 
the performance, or if a contractor has himself suffered damage by reason 
of such delay he rr.ay recover damages.'' 

The case I am considering is considerably stronger to the effect that the con
tractor would have a right of action for damages against the city because of the 
fact that in this case the contract specifically provided that :\fr. DeJ ute was to com
plete it in the spring of 1917, while in Delaware vs. Construction Co., supra, there 
was no time limit set out in the contract. 

If the city is liable for damages to the contractor, the question then arises as 
to whether the city might adjust this claim for damages and settle the same amicably 
It is my opinion that it can do so. · 

Dillon in his work on :\funicipal Corporations, section 822, lays down the fol
lowing proposition: 

"As a general proposition, municipal corporations have, unless specially 
restricted, the same powers to liquidate claims and indebtedness that natural 
persons have, and from that source proceeds power to adjust all disputed 
claims, and when the amount is ascertained to pay the same as other in
debtedness. It would seem to follow therefrom that a municipal corpor
ation, unless disabled by positive law, could submit to arbitration all unset
tled claims with the same liability to perform the award as would rest 
upon a natural person, provided, of course, that such power be exercised by 
ordinance or resolution of the corporate authorities. * * *." 

In the City of Shawneetown vs. Baker, 85 Ill. 563, the court laid down the 
following proposition in the second branch of the syllabus: 

".\s a general proposition, municipal corporations have the same power 
to liquidate claims and indebtedness that natural persons have, and from 
this proceeds the power to adjust all disputed claims, and, when the amount 
is ascertained, to pay the same, as other indebtedness." 

The court in its opinion fully sustains the principle set forth in the syllabus. 
In Kane vs. City of Fon du Lac, 40 Wis. 495, the court lays down this proposi

tion in the syllabus: 

"A city, unless restricted in that respect by its charter, may submit a 
disputed claim against it to arbitration; and the common council of the de
fendant city had the right, in such a case, to entrust the selection of the 
arbitrators to the city attorney." 

It would seem to be clearly logical that inasmuch as the municipal corporation 
has the power to sue and to be sued, it would also have the power to adjust clairr.s 
against it. It would he a peculiar doctrine to hold that a city n:ight be sued and yet 
could not avoid the necessity of a suit by adjusting the claims which might be 
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brought against it. In other words, the power to be sued carries with it the power 
to adjust. This appears to be the theory upon which the courts and text writers 
have based their findings. 

In Springfield vs. Walker, 42 0. S. 543, the court in its opinion quoted with 
approval the following from Dillon on .:\Iunicipal Corporations (p. 546) : 

"As a general proposition, municipal corporations have the same powers 
to liquidate claims and indebtedness that natural persons have, and from 
that source proceeds power to adjust all disputed claims, and when the 
amount is ascertained, to pay the same as other indebtedness. It would 
seem to follow, therefore, that municipal corporations, unless disabled by 
positive law, could submit to arbitration all unsettled claims with the same 
liability to perform the award as would rest upon a natural person, pro
vided, of course, each power be exercised by ordinances or resolution of 
the corporate authorities." 

Hence frorr. all the above I am of the opinion that the city of Xiles can at this 
time adjust the matter of damages with .:\ir. De]ute. The council could adopt an 
ordinance designating one of the city officials-either the city solicitor or perhaps 
the director of public service-to adjust this claim with the contractor, fixing a 
limit beyond which he could not go in said adjustment. 

If the contractor and the officer so designated by the council can agree upon 
the amount of damages which should be paid to him by the city, whether it be 
thirty-two hundred dollars or some other amount, the officer so designated could 
make his report to the council and the same could be paid. Of course the city 
would have to make provision for the payment of the amount agreed upon. How
ever, I am making no suggestions as to this matter, as it is not referred to in your 
comn:unication. Very truly yours, 

1499. 

JosEPH McGHEE, 
Attorney-General. 

MUXICIPAL CORPORATIOJ'\S-CHARTER-XOX-CHARTER-POWER TO 
ADOPT AJ'\D ENFORCE POLICE OR SAXITARY REGULATIOXS
liAY XOT PASS ORDIXAXCE PROHIBITIXG DRIVING OF liOTOR 
VEHICLES WITHOUT LICEXSE. 

A non-charter mwzicipality to which, by the General Code, pouer has beenl 
delegated to adopt and enforce particular police or sanitary} regulations, may exer
cise this power by passing ordinances maki11g suclz regulations, even though similar 
regulations are pro·;/ided b:y the general statutes of the state; and may punish viola
tions of such ordinances by fines, wlzich, when reco'l-·ered, belong to the municipal 
treasury. 

Such mzmicipal regulations may be ide11tical with, more drastic than, or more 
lenient than tlzose of the state law, and may prescribe different penalties for their 
violation, without necessarily conflicting with tlzc ge11eral law. 011ly when the)' 
purport to affirmatively autlzori:::e something which the general law prohibits or to 
prohibit sometlzi11g wlzich the gelleral law purports affirmatively to autlzori:::e, can 
tlzere be said to be a "conflict" between them a11d tlze general law; but in case such 
conflict is established, the ge11eral law co11trols and tlze mzmicipal ordinance must 
be regarded as invalid. 
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Such a muuicipal corporation may 1101, under faz·m· of such a specific grout. 
merely make the z-iolatiou of the slate lm,• a muHicipa/ offcHsc and alwcx a tcualty 
to the wuzmissiun of that oficnsc, c.:hich, ij a fi11c, is upon recu<·o-y to belong tu the 
lllllnicipal trcasun·. The muuicital f'n•.-,·r is thllf In "r,·yulatc'" a11d uHicss the Po<.cr 
to eHforce the state regulation has bcCiz specifically granted, such pou.:cr to regulate 
IIliis/ be exercised 1>:-; pr,·scribiH!f sztbsluuti'i.·e rul,·s of conduct. 

Ill cases in c.:lzicfl the IIZUIIiripal rude yrtJnts to 111/tJiiripul corpuruliuns pulice 
powers in z·ery general terms, such as "In pruddc for the /'UIJ!ic health.'' nr "In 
rresen·e tlze public peace," a "etmflict" /Jrtc.·ccn an ordinance passed in tlzc e.racise 
of such power and the state law upon the same subject more readily appears. /11 
such case it may be deemed to have been tlze iutenl of tlze Ge11eral Assembly tlzat its 
e11actmeut should be exclusi·ve aud amowzt to a1z e.rcef>liou to the gell(:ral gra11t. 
TVhere this is the case a mu11icipal ordilzance 011 the same subject as that of the 
state law may be held i11wlid. 

The case of Fremout \'S. Keati11g, 96 0. S. 468, is authority for the conclusion 
that all mzmicipal corporations, both charter a11d llOIZ-charter, lzau po'lA.•cr emauati11g 
directly from Article XVIII, section 3 uf tlze Cmzstitutiou, as ame1zded, to adopt aud 
enforce within their limits such local Police aud other similar regulatious as are not 
in conflict u:ith the ge11eral law. If tlzis grout of power be looked to as the source 
of the autlzorit:y of the lllUllicipality to udopt u particular pulice rcgulatiu11, the ques
tion of conflict with the general lm,• must be soh:ed b}' determiniug wlzetlzer or not 
it attempts to sanction something which is prohibited by gc1zeral law applicable 
throughout tlze state, or to prohibit somcthi11g ;.-hich for reasOJIS e.risti11g ge11erally 
throughout the state has been sanctioned by the general law. If either of these (On
ditions exist the ordinance z,oill be inz·alid. 

Under existing charters u:hich lzavc been examined, it docs not appear that 
there is any perceptible difference bcl'lA.'CCll the powers of charter municipalities and 
those of IZOI!-clzarter 1/IUilicipalitics with respect to the adopti01z of police regulation. 
The same may be said as regards po'lA.·crs of lllllllicipalitics 'lA.'hich have adopted addi
tional laws passed b:y the General Assembly. 

A mzmicipalit:y uza::,• not puss an ordiuancc Prescribi11g in effect a mu11icipal 
penalty for the violation of the state laz,· cor:crilzg the dri'i.'ing of automobiles with
out a license. Any mzmicipality may, lzoz,-ever, require of its residents a license for 
the uperatiun of 11wtur velzides or utlzer "<.'chides upou its streets, und may pwzislz 
by fine the violation of such ordinances. 

Auy municipality ma::,• adopt and enforce by fine an ordinance prohibiting tlze 
standing or driz,ing of 'z:ehicles on its streets 7..-z'tlwut lights. 

There is great doubt as to the f>O'lA.•er of any lllUIZicipality to adopt aud rnfnrce 
a11 ordinauce Prescribi71.fl and punishillfl the ofj'cnsc of resistin_q 011 officer. 

CoLl':\IBl'S, OHIO, October 7, 1918. 

The Bureau of Inspection and Supen·isiou of Public Offices, Columbus, Ohio. 

GEXTLE:\IEX :-I have your letter of recent date in which you ~uhmit for my 
opinion the following: 

""\\\: respectfully call your attention to court decision % 0. S., 468, 
Article XVIII, section 3, Constitution of Ohio, Opinion of the .\ttorney
General X o. 1080 under date of ~larch 16, 1918, and Opinion X o. 2063, 
found in Opinions of the Attorney-General for 1916, page 1839, and re
spectfully request your written opinion upon the following matters: 

Questio1z 1.-Can a non-charter governed city pa.;s ordinances covering 
driving automobiles without liceme (see section 12,620 G. C., allowing rna-
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chine to stand without lights. See section 12,614-3 G. C., 107 0. L., 58, re
sisting and obstructing an officer. .See section 12,858 G. C.) and try such 
cases under ordinance and cover the fines into the municipal treasury? 

Question 2.-Can a charter governed city proceed as set forth above?" 

You have verbally advised me that the ordinances mentioned by you are intended 
as illustrations or examples merely and what you particularly desire is a recon
sideration of the opinion of 1916, in the light of the decision of the Supreme Court 
cited by you, and with regard to the powers of non-charter and charter cities 
respectively. 

The opinion of 1916 is so short that I feel it will not unduly burden this opin
ion to quote it in full: 

"CoLUMBUS, OHio, X ovember 27, 1916. 

The Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of X ovember 15, 1916, 
wherein you ask the following question: 

'In cases in which the state laws provide fines and penalties for viola
tion of state laws, and further provide, either specifically or by general 
statute, that such fines when assessed in municipal courts, police courts, 
mayors' courts, or other courts, shall be paid into the treasury of the county, 
may the council of a municipality legally pass ordinances covering the same 
points, try such cases under said ordinances, and thereby divert the fines 
into the treasury of the municipality?' 

Your question is so general that I shall not undertake to answer same 
except generally. The rule of law in Ohio is that a municipality, within 
the limits of the powers granted to it, may enact ordinances to punish the 
same acts as are punished by state laws, and having done so may punish 
the offenders under said ordinances. A prosecution under the ordinance, 
however, would not bar a prosecution under the state statutes. 

See Koch vs. State, 53 0. S., 433. 
In cities other than charter cities it has been held, prior to the amend

ment of section 3664 G. C., 103 0. L., 168, that an ordinance could not be 
passed punishing assault and battery. 

Wellsville vs. O'Connor, 1 0. C. C., n. s., 253. 
The case of in Re Smith, 14 N. P. n. s., 497, decided that an ordinance 

could not be passed punishing the act of resisting a person called to assist 
an officer. ' 

In Hughes vs. Cincinnati, 14 N. P., n. s., 494, it was held that drunk
enness not amounting to a disturbance of the peace could not be punished 
by ordinance. 

Jeffries vs. Defiance, 25 W. L. B., 68; in re Fitzsimmons, 13 X. P., n. 
s., 104. 

It would seem from the foregoing decisions that the power of council 
of non-chartered cities to pass ordinances prescribing a punishment is lim
ited to the powers conferred on municipalities by the legislature, but that 
in certain cases council may pass ordinance punishing the same acts as 
would constitute misdemeanors under state laws. 

Answering your question, therefore, I am of the opinion that council 
of non-chartered municipalities may legally pass ordinances within the 
powers granted to them by statute covering the same acts as are covered 
by the penal statutes of the state, try such cases under said ordinances and 
cover the fines collected thereunder into the treasury of the municipality." 
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The decision referred to by you is that in the case of The City of Fremont vs. 
Keating, the citation of which you have given. The syllabus in that case is as 
follows: 

"1. Section 6307, General Code, is in direct conflict with the provis
ions of section 3 of Article X\'III of the Constitution of Ohio, authorizing 
rr.unicipalities to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general 
laws, and is therefore unconstitutional and void. 

2. \\'here imprisonment may be imposed as a punishment for the 
commission of an offense, the accused is entitled to a trial by jury. 

3. In such case, the fact that imprisonment was not actually included 
as a part of the punishment imposed by the sentence of the court cannot 
affect the right of the accused to a jury trial." 

The opinion of Donahue, ]., is as follows: 

"Section 3 of Article XVIII of the Constitution of Ohio, as amended 
September 3, 1912, provides among other things that municipalities shall 
have authority to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general 
laws. 

Section 12604, General Code, provides that '\Vhoever operates a 
motor cycle or motor vehicle at a greater speed than eight rLiles an hour 
in the business and closely built-up portions of a municipality or more 
than fifteen miles an hour in other portions thereof or more than twenty 
miles an hour outside of a municipality, shall be fined.' etc. 

This statute is a police regulation, and, under the section of the con
stitution above referred to, the municipality has the right to adopt and en
force within the limits police regulations in regard to the same subject 
matter, not in conflict with this statute. 

X otwithstanding this right conferred upon municipalities by the con
stitution of Ohio, section 6307, General Code, specifically provides that local 
authorities shall not regulate the speed of motor vehicles by ordinance, 
by-law, or resolution. It is sufficient to say that the general assembly of 
Ohio cannot deprive a municipality of its constitutional rights. This section 
is clearly in violation of section 3 of Article XVIII of the Constitution of 
Ohio, and void. 

Section 17 of the ordinance under which this prosecution was brought 
provides that no vehicle shall be operated at a greater speed than eight 
miles per hour in the business or closely built-up portions of the city, or 
fifteen miles an hour in any other portion of the city, excepting bicycles, 
which arc provided for under another ordinance. 

This section of the ordinance is not in conflict with the provisions of 
section 12604, General Code, and was passed by the council in the exercise 
of its constitutional authority, and is therefore a valid and subsisting ordi
naiH·e of the city of Fremont, Ohio. 

It is claimed, however, that this ordinance is in conflict with the gen
er;,l law on the same subject matter, for the reason that it prescribes a 
different punishment than that prescribed by the statute of the state. 

This question is not important in the disposition of this case, for even 
if it were conceded that a municipality has the authority under the pro
visions of section 3 of Article XVIII of the Constitution of Ohio, as 
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amended September 3, 1912, to prescribe a different punishment than pro
vided in the statute covering the same· subject matter, nevertheless this 
ordinance in question provides that imprisonment may be a part of the 
penalty. In such case, the accused is entitled to a jury, and it is the right 
of the defendant to be so tried, regardless of whether the sentence imposes 
a term of imprisonment or not. Inwood vs. State, 42 Ohio St., 186; 
Thomas vs. Village of Ashland, 12 Ohio St., 124, and Summons vs. State, 
75 Ohio St., 346, 350, 351. 

It does not appear from the record that the defendant waived a jury, 
and without such a waiver the mayor had no authority to hear or deterrr_ine 
the guilt or innocence of the defendant, and for this reason the judgment 
of the court of appeals is affirn:ed." 

Obviously this decision, in so far as it holds or assumes that councils of muni
cipalities have power, springing directly from the constitution, to adopt such local 
police, sanitary and other similar regulations as are not in conflict with general 
laws and hence have no means of express delegation of such power by the General 
Assembly, whether they have adopted charters or not, is inconsistent with the opin
ion of 1916, which held, it will be observed, that the council of such a city would 
have to look to the General Code for authority . ':J adopt police regulations pertain
ing to particular subjects. 

So far as non-charter cities are concerned, however, it is obvious that the opin
ion of 1916 fully covers such cases as may be dealt with by statute conferring police 
powers upon municipal corporations, and nothing in that opinion to that effect is 
impaired by the decision cited. That is to say, in so far as the opinion holds, in the 
language of its concluding paragraph, that "councils of non-charter municipalities 
may legally pass ordinances within the powers granted to them by statute covering 
the same acts as are covered by the penal statutes of the state, try such cases under 
said ordinances and cover the fines collected thereunder into the treasury of the 
municipality," this conclusion stands unimpaired by anything decided in Fremont 
vs. Keating, supra. It is only the conclusion of the irr.mediately preceding para
graph of the opinion, to the effect that "the power of council of non-charter cities 
to pass ordinances prescribing a punishment is limited to the powers conferred on 
municipalities by the legislature," that appears to be ~haken by the general trend of 
the opinion and syllabus in the Fremont case. 

I might make the same criticism of the question you now submit as was made 
respecting the question submitted in 1916. 1 t is so general that I must answer it in 
very general terms. I may say, however, that even a general treatment of the question 
raises problems that have seemingly given rise to the greatest difficulty in the courts 
of this state and of other states having similar constitutional provisions, and I am 
bound to say that some of the conclusions which I shall reach cannot be advanced 
with rr.uch assurance in the present state of the law on these subjects. 

:\Iy investigation leads me to divide the first general question, which you say 
you wish to have considered, into several parts as follows: 

(1) \\"here the legislature of the state has by explicit enactment. delegated 
regulatory or police powers to municipal corporations with respect to particular sub
ject matters, and there is a general law of the state embodying general regulations 
applicable within the territory of municipal corporations respecting the same subject 
matters, may the council of a non-charter municipality adopt a code of regulations 
regarding such subject matters, as is covered by state law, and provide for the en
forcement of the same by penalties in the nature of fines, which when recovered are 
to go into the municipal treasury? 
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This question in turn is divisible into three parts, as follows: 

(a) :\lay the municipal n·gulations thus to be enforced prescribe ntore rigid 
standards of conduct than tho:ie of the state law? 

(h) .:\Iay such regulations pre,;crihe t•xactly the same stanrlarrls of conduct as 
those prescribed hy the ~tate law? 

(c) .:\Iay such regulations impose lc,s stringent 'tanclanls of conduct than 
those prescribed by the state law? 

(2) Under the same conditions as thu,e :;et furth in the gem:ral part ui the 
first question, may a rr.unicipal council, without setting up any local code of regula
tions, merely annex a municipal penalty to the violation of the 'tate code within 
the territorial jurisdiction of a municipality, and thu,; bring pro,ecutions f(Jr the 
violation of the state code within the class of ordinance cases, anrl receive fines 
therefor into the municipal treasury? c\s an example of what I mean here, Jet 
your first question be interpreted so as to relate to a supposititious ordinance to the 
following effect: 

Be it ordained by the council of the city of ----------------: 

Section 1 : X o person shall operatl' a motor vehicle in the streets or 
alleys of the city of ---------------- without first securing a license there
for, as provided hy the general laws of the State of Ohio. 

Section 2: Any person violating section 1 of this ordinance shall he 
deemed guilty of a misdemeanor, and upon conviction thereof shall he fined 
not to exceed ten dollars and costs, to he paid into the city trca,ury. 

(3) \Vhere the General Assembly has delegated police powers to municipali
ties, subject to general laws, i. e., non-charter cities, in general terms, relating to 
some subject matter, and the state laws contain specific police regulations operating 
within the municipal corporation, pertaining to the same subject matter, may the 
councils of such cities adopt specific regulations of any of the three characters rr:en
tioned in ~tating the first question as I have stateu it, relating to the matters dealt 
with by the state law? 

( 4) \Vhere the General Assembly of the state has not delegated any police 
power to non-charter municipal corporations, respecting a given subject matter, but 
has regulated such subject matter for the state at large, including municipal cor
porations, by enactments of its own, may the councils of 'uch cities take such action 
as is described under the three headings in stating the fir,t question? 

(5) Your c1uestion docs not require me to cousider tht· power of a municipal
ity, governed hy the municipal code, to adopt anrl enforce within its limits local 
police, sanitary and other similar regulations, in the absence of any legislative dele
gation of authority to do so with respect to a given subject matter, and also in the 
absence of any state legislation with reference to the same suhject matter. It is 
obvious, however, that the answer to the fourth general question, as I have phrased 
it, will suggest the answer to such a question. 

The general part of the first of these c1ucstions, as I have phrased them, was 
dealt with in the opinion of 1916, which has hcen qt,otcrl in full. That opinion, 
hown·er, did not go into detail by consiclering the thn·c po,;sible aspects of such 
municipal legislation as I have outlined them. I haw prcYinusly stated that nothing 
in the decision or opinion in Frcrr.ont vs. Keating, supra, impairecl the effect of so 
much of the opinion of 1916 as dealt with this que-;tion, and but for the appropriate
ness of going into detail, as I have suggested, I could rest a gen~ral affirmative 
answer to the first que>tion upon the authority of the opinion of 1916. However, 
the detailed classification which I have suggested arises from the necessity of con-
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sidering the validity of municipal regulations adopted under specific statutory author
ity as against the claim that they conflict with the general law on the same subject. 
At the present time Article XVIII, section 3, of the Constitution is in force and on 
its face purports to grant to municipal corporations " the power to adopt and en
force within their limits such local police, sanitary and other similar regulations, as 
are not in conflict with general laz,.•s." \\"ithout at this time considering whether 
this provision is self-executing and applies to all municipalities, whether they have 
adopted charters or not, and assuming for the moment that it might be held to apply 
to non-charter cities, at least to the extent that the General Assembly had delegated 
power to pass particular police, sanitary and other similar regulations to such cities, 
its effect as to such non-charter cities may be considered as in the nature of a lirr.i
tation prohibiting such cities from acting under their legislative powers in such 
manner as to conflict with the general law. 

However, as applied to such non-charter cities in this way, I do not believe 
that Article XVIII, section 3, adds anything to the law as it would be if the section 
were not in force. That is to say, in the absence of a grant of power emanating 
from the constitution, or any limitation in the constitution upon the local police 
powers of a municipality, it would, I think, necessarily be true that local police 
regulations, though adopted under favor of legislative delegation and authority, 
would have to yield to general laws when in actual conflict therewith. It must be 
admitted that cases on this point are not numerous in this state, for most of the 
cases which have held ordinances invalid as in conflict with state laws are those in 
which the ordinances were adopted under favor of statutory authority which either 
expressly or by implication was limited to the adoption of such regulations as 
might not be inconsistent with the state law. 

City of Canton vs. Nist, 9 0. S., 439. 

See the varying results in the following liquor cases: 

Ackerman vs. Lima, 7 N. P. (n. s.) 93; Colu.mbus vs. Schaere, 5 0. D. 
X. P., 100; Emory vs. Elyria, 8 X. P., 208; Edis vs. Butler, 8 X. P., 183. 

The case which comes perhaps nearest to laying down the principle stated is 
that of State vs. Prendergast, 8 C. C., 401, in which a regulation of the department 
of health in Cincinnati, relative to qualifications for practicing n:edicine in Cincin
nati was held to be inconsistent with the state law regulating the practice of medi
cine, which the court regarded as by inference authorizing all who might comply 
with its terms to practice medicine anywhere in the state. The following language 
is quoted from the opinion in the case: 

"The General Assembly itself having assumed to legislate upon the 
subject, and by general law, made provision as to the persons who are au
thorized to practice medicine in the state, unless specific and express power 
has been conferred upon the municipal corporation to impose additional re
strictions upon, and deprive them of the right to do so, unless with the con
sent and approval of an officer of the city, to be enforced by fine and im
prisonment, such regulations cannot be upheld, and we think no such power 
has been conferred." 

Upon a momerft's reflection it will appear that the operation of the principle 
now under consideration may be regarded as purely academic, for in all cases where 
the legislature has dealt with a given subject by passing police regulations, and has 
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at the same time delegated to municipal corporations the same power to enact sim
ilar police regulation~ respf'cting the same ,uhject, the tir,t que,tion to he considererl 
must necessarily be as to whether or not the General .\ssemhly intendf'd its general 
regulations to impose any limitation upon the power of the municipality to act under 
the authority which it had delegated to the municipality. If the answer to this ques
tion were in the affirrr.ative, then the municipal regulations would he hl'ld invalid. 
because not within the grant of power which was subject to the implied limitation; 
if in the negative, then the municipal rrgulations would he upheld because the Gen
eral Assembly would he deemerl to ha\·e intended that it< general law ,hould he 
supplemented by local action under its delegation of powers to municipal corpora
tions. In neither event would a "conflict" appear. .:\Ioreover, some of these cases 
come more appropriately within the third general class ahove sf't forth and must he 
discussed in that connection, and, as will appear from a discussion of the three 
subdivisions in which I have divided the first general question, cases in which a con
flict might be claimed would necessarily be very rare. Therefore, with the intention 
of returning to this general question, after having discussed the three subdivisions 
thereof, l pass immediately to the subdivisions. 

The second of these subdivisions may be immediately disposed of as a question 
of Ohio law. It has been laid down by the Supreme Court of this state in se\·eral 
cases, arr_ong them Koch vs. State, supra, and as late as Fremont vs. Keating, that 
where a municival corporation is given power to deal specifically with a given sub
ject matter by way of police regulation, and chooses to set up such regulations as 
prohibit the doing of an act already prohibited by the general law of the state, mak
ing such action a violation of its ordinances, there is no "conflict" with the general 
law and the ordinance is valid. Indeed, this reasoning runs through the entire gamut 
of the cases in Ohio, the Nisi Prius liquor cases, in which ordinances were held 
invalid, being predicated upon the ground that invalidity followed from the fact that 
the municipal ordinances did not conform to the state law. 

In this connection, however, I note the existence of a line of authorities in Cal
ifornia, and perhaps elsewhere, in which a mntrary re<ult was reached under con
stitutional grant of authority to local communities, couched in exactly the same 
terms as are now found in Article XVIII, section 3, of the Ohio constitution. Cali
fornia has had this provision in her constitution for a number of yrars and undoubt· 
edly Ohio may be said to have borrowrd the provision from the constitution of that 
state in 1912. It is, of course, familiar law that when the people or the legislature 
of one state adopt a constitutional provision, or enact a statute which has previously 
recrh·ed a judicial interpretation in another state, it will he deemed to have done so 
with full knowledge of such judicial interpretation and to intend that the same 
meaning shall he given to the provi>ion, constitutional or statutory, as has been 
given to it by adjudication in the state from which it was adopted. This rule heing 
settled, I find myself obliged to take cognizance of the decision in Re Sic, 73 Calif., 
142, to the effect that under constitutional grant of authority, to tr.ake and enforce 
within its limits all such police, sanitary and other regulations as are not in conflict 
with general laws, a city cannot pass an ordinance to punish the identical offense 
which is punishable by statute applicable to the state generally. However, I fine! 
the following in the opinion of the court in that case, at page 148: 

"It would seem that an ordinance must he conflicting with the general 
laws which may operate to prevent a prosecution of the offense under the 
general law. The constitution provides that no one shall be twice put in 
jeopardy for the ~arne offense. If tried and convicted or acquitted under 
the ordinance, he could not be again tried for the same offeme under the 
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general law. The contrary doctrine has been held in some states, but this 
conclusion seems more in consonance with reason and justice." 

It appears from this language that the California court worked out the idea of 
··conflict" upon the basis of the assumption that a person convicted of offending 
against an ordinance could not be convicted of the same act as an offense against 
the state law. The contrary, however, was held in Ohio in Koch Ys. State, supra, 
overruling the dictum in Wightman vs. State, 10 0. 452. \Ve are therefore obliged 
to work out a result by applying two principles which in this case operate in differ
ent directions. On the one hand, the principle that decisions under the c<.ns:itll
tional provisions, adopted from another state, will be regarded as applicable to the 
adopted constitutional provision in the adopting state, must be taken into account; 
while on the other hand the fact that the decision in the state from which the. 
adoption was made is based upon a principle which does not hold good in the 
adopting state must be given due weight. It is my opinion that in Re Sic does not 
state the law in Ohio, and whatever n:ay be the effect of Article XVIII, section 3, 
upon the powers of any class of municipalities in Ohio, Koch vs. State controls on 
the point as to the existence of a supposed "conflict" between a municipal ordinance 
and the state law, both punishing the same act. 

For all these reasons, then, I am of the opinion that where a non-charter 
municipal corporation is authorized by general law to pass police regulations upon 
a particular subject, and there is in force a state law embodying similar regulations 
respecting the same subject, the council of the municipal corporation may lawfully 
enact an ordinance identical in substance, though perhaps different in penalty, with 
the state law. 

This conclusion calls for a consideration of the other two questions suggested 
in connection with the first of the five propositions which I have set up for dis
cussion. Admitting that a municipality may, without conflicting with the state law, 
prohibit the same acts as are prohibited by the state law, or in general set up the 
same standard of conduct by way of police regulation as is required by the state 
law, does it follow that the municipality may, by its ordinance, enacted under favor 
of statutory authority to regulate the subject matter, set up standards of conduct 
which are either more drastic or more lenient than those of the state law? 

This question has been likewise considered by the Suprme Court of California 
in Re Hoffman, 155 Calif., 114, wherein it was held that a municipal ordinance which 
prescribed a higher standard of purity for milk than that prescribed by state statute 
was not in conflict therewith and so not void under the constitution of that state. 
The court stated that if the city had provided that rr.ilk might be vended which con
tained a less percentum of butter fat than that exacted by the state law, there 
would be presented a plain case of conflict, as the municipality would be endeavor
ing to legalize that which the state had declared to be unlawful. But what the city 
had in fact done, the court said, was to impose not fewer but additional qualifica
tions upon the milk which might be vended to its consumers. 

On the other hand, it was held in St. Louis vs. Klausmeicr, 213 ::\Io., 119, that 
an ordinance fixing a lower standard of milk than that prescribed by statutes is not 
in conflict with the latter, or the reasoning of the cot:.rt that the legal effect of such 
an ordinance was not to authorize the sale of dairy products which did not equal 
the standard fixed by the state, but merely to impose a penalty for selling the pro
ducts that did not come up to the standard fixed hy the city, and thereby in no man
ner interfere with the state law. 

There is some conflict of authority in the ,cveral states on these points and I 
have by no means exhausted the catalog of decisions. See 1 L. R. A., n. s., 382; 17 
L. R. A., n. s., 49 (note) ; see also the Ohio cases above cited. However, without 



ATTORNEY-GENERAL. 1279 

going exhaustinly into thb subject it seems to me that the recent cases which I 
ha,·e ju,t cited, tc.gethcr with the principles which may be deduced therefrom, af· 
ford the !Ja,i,; for framing principks which may safely be followed in all cases. 
Those principles may be stated thu,: 

.-\ prohibition in the 'tate law against the doing of an act, \\·ithout complying 
with certain conditirm-, may or may nflt l>e cnuplul with an express or implierl grant 
of authority tu tlu the ac·t when tlll' CfJ!l<lition' arc complied with. If no such grant 
of authority is exprcs,e<l or may l>C· implied, then a municipal ordinance passed un
der legislati\'c or other JHm·er, tn regulate the ,uhject matter, does not conflict with 
the state law if it imposes additional restrictions upon the doing of the act-inrleerl 
in some case,; if it prohibit,; the duing- of the act altogether. The relation between 
the state and the municipality in thi' n·spert is -omething like that between the 
Federal gun~rnment and the state with regard to the enforcement of the Federal 
re\'enue law. The Federal government may enact for the purpose of enforcing its 
reyenue measures that it shall be an offense agaimt that government to sell intox
icating liquors ,,·ithout paying a licen<c tax. Tl1is lleing interpreted as not con
ferring any authority to do the busine's ,,-heu the tax bas been paid, either regulation 
or entire prohibition of the traffic lly the state does not conflict with the Federal law. 
License tax cases, 5 \Yallace, 462. 

On the other han<l, a municipal ordinance prohibiting the doing of the act, ex
cept upon cntain conditions, and pa,~e<l under favor of the legislative authority to 
regulate st:ch acts, may he interpretecl as not intending to authorize the doing of 
those acts within a municipality, when those conditions have heen complied with; 
and if so interpreted, does not of course conflict with the state law. 

X ow in very few cases, if any, \\·ould a court come to the conclusion that a 
police regulation, negative in terms, was intended to authorize as against all other 
appropriate legislation, the doing of the thing regulated. Especially is this true 
when two given regulations are those of distinct legislati\'e authorities and constitute 
distinct offenses which may he separately prosecuted. The milk cases referred to 
afford splendid illustrations of this. The state pruhihits the sale of milk for human 
food containing le;s than six per cent butter fat. One city, having the power to 
regulate the sale of milk by gem·ral law, charter or self-executing constitutional 
provision, adopts an ordinance prohibiting the sale fur human food of milk contain
ing less than four per cent butter fat; another city passes a similar ordinance pro
hibiting the ,;ale of milk ,,·ithin the city fur human food containing less than eight 
per cent lmttcr fat. There is no conflict in either of these case;, between the state 
law and the municipal ordinance unless one can ;,ay. in the one case, that the muni
cipal ordinance attempte<l to authorize milk to he sold in the city as against the re
quirement of the ;,tate law if it contained more than four per cent butter fat: and 
unless in the other ca>c one can say that the state law inteiHlc<l to authorize as 
again>t any municipal enactment the ;,ale of milk for human fo()(l containing more 
than six fH'r t't·nt hutter fat. X eitht·r of these in ferrnccs \\'OUl<l he possible in most 
cases. It follows that under a state of the law like that laid down in Koch vs. 
Stall', a ,;ale of milk containing three per cent butter fat only would Yiolate both 
the state law and the municipal ordinance an<l coulrl be Jlru,;ecute<l umler both; 
wherca, a ;,ale of milk eontaining Ji \'e per cent butter fat would l,e a violatirm nf 
the state law and could lJe prosecuted unclcr it hut \\oUl<l not l>t' a violation of the 
municipal ordinance; so, also, in the second city, a sale of milk containing sevl'n 
per cent butter fat would he a violation of the ordinance hut not of the state law. 
and the fact that it is not a Yiolaticm of the state law would not prevent its prose
cution unrll'r the onlinanct•, as the ddl'ndant could not claim any affirmative rights 
under the state law. 
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)lot only may the municipality set up different standards of conduct from those 
enjoined by the state law, but in my opinion it may annex different penalties. 
Without going deeply into this subject I may say that no sufficient reason has sug
gested itself to me for denying to municipalities, having the power to regulate, the 
right through their councils to define the punishment that shall follow the violation 
of their regulations. Some restraint might be imposed by the general law in this par
ticular, but at least in the absence of such restraint my opinion would be as stated. 

For the foregoing reasons, then, I advise that municipal ordinances. of the 
classes described in subdivision (a) and subdivision (c) of the first branch of the 
first question would not be invalid as conflicting with state laws on the same sub
jects on account of the differences which I have described, unless by express pro
vision of the state law or the ordinance, or inferences necessarily to be drawn from 
either, the one or the other, as the case might be, should purport to authorize 
affirmatively the doing of something which the other prohibits, and moreover to 
extend that authority as against the prohibition of the other legislation. 

But I have been unable to find any reported case dealing with an ordinance of 
the kind described in the second subdivision of your first question as I have framed 
it. Yet your first question see!ps to suppose the existence of some such case. I 
shall, therefore, deal with such case on principle. 

The constitutional authority which cities, whether charter or non-charter, can 
claim under favor of Article XVIII, section 3, is limited to the passage of local 
police regulations and to the right to exercise powers of "local self-government." 
X either of these grants of power would seem to authorize a municipality to annex 
penalties of its own to the infraction of substantive rules of conduct set up by me 
state legislature. Thus the police power is said to be the power to pass laws im
posing restrictions and compulsions upon human conduct. 

Freund, Police, section 3, et seq. 

The standard of conduct is the substance of the regulation and the penalty is 
merely the sanction by which it is enforced. To enact that whoever violates the 
state law within the limits of the corporation shall be punished as for an offense 
against the corporation, does not set up any standard of conduct other than that 
set up by the state law itself, and hence is not a "local regulation." Putting it in 
another way, the power to punish, even though conferred upon municipalities by 
express provision of statute, is but an incident to the power to restrain conduct. 

It would seem, therefore, that where the municipal legislation has no substantive 
provision of its own, but merely attempts to annex penalties to acts made illegal by 
state law and by that law only, such municipal legislation would not be within the 
purview of the power to "regulate." You will note that I do not say that it is not 
possible for the legislature of the state to confer upon municipal corporations power 
to do this very thing. The question with which I am dealing is as to whether or not 
that power is included in a grant of power to adopt local "regulations" upon a 
given subject matter. As I have said, there are few if any authorities on this point. 
:\lany cases are cited in texts to the effect that municipal corporations, when properly 
authorized, may annex penalties of their own to the commission of acts made illegal 
by state law. But most of these cases, when examined, appear to be those in 
which the substance of the state law was incorporated in the ordinance making it 
a corr.plete piece of municipal legislation in and of itself. 

I have found one dictum to the effect that such municipal legislation as I am 
considering would be within the purview of a delegated power to license or regulate. 
Robinson vs. :\Iayor, 1 Humph. (Tenn.), 156. I have also found one case in which 
legislation of this sort was inferentially condemned, :\loran vs. Atlanta, 102 Ga., 840. 
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In that case the legislature had conferred upon municipal corporations the power 
to license and regulate places where intoxicating liquors were sold and in the 
same general law had provided that any person found guilty of selling liquor 
without such municipal license as might be provided by local legislation, should be 
punished in a certain way. The city of Atlanta exercised the power to license 
saloons and atten:pted to annex a penalty of its own to the act of conducting such 
a business without a municipal license. The court held that the offense was a state 
one and the local courts had no jurisdiction of it. The force of this decision as a 
precedent is weakened by the fact that the rule in Georgia with respect to the 
power of a municipal corporation to pass local legislation upon a subject covered 
by the state law, and with respect to what constitutes a "conflict" between the state 
law and a municipal ordinance on the same subject is much more restricted than the 
rule in Ohio appears to be. On reason then, and without the satisfaction of any 
precedents in point, I express the view that unless some state statute expressly con
fers upon an Ohio municipality the authority to punish state offenses by municipally 
defined penalties, the power to do so does not exist in an Ohio municipality. Such 
a conclusion necessarily Jecides that whatever may be the force of Article XVIII, 
section 3 of the Constitution respecting charter cities and non-charter cities, as dis
tinct classes, the general grant of power therein is not specific enough to authorize 
any Ohio municipality to predicate thereon an ordinance of the kind now under 
discussion. Additional reasons for this conclusion will appear in the discussion of 
the next subdivision of your first question. 

Thus far I have been assuming that the municipal ordinance of the kind under 
discussion has been adopted under favor of an express grant of specific authority to 
legislate upon particular subject matters emanating from the General Assembly. As 
examples of what I have in mind, I refer you generally to the enumeration of 
powers of municipal corporations found in Title 12, Division 2, Chapter 1, Part 1st, 
of the General Code, being sections 3615, et seq., thereof, and particularly sections 
3628, 3632 to 3641 inclusive, 3650, 3651, 3657, 3659 to 3663 inclusive, 3664 et seq., and 
3669 to 3676 inclusive. All these sections grant specific authority to deal with parti
cular subjects save section 3628, which gives to municipalities general power to 
make the violation of ordinances a misdemeanor anti to provide for the punish
ment thereof by fines or imprisonment, or both. Thus section 3632 G. C. grants 
:mthority to municipal corporations, 

"To regulate the use of carts, drays, wagons, hackney coaches, omni
buses, auton:obiles, and every description of carriages kept for hire or livery 
stable purposes ; to license and regulate the use of the streets by persons 
who use vehicles, or solicit or transact business thereon; to prevent and 
punish fast driving or riding of animals, or fast driving or propelling of 
vehicles through the public highways; to regulate the transportation of ar
ticles through such highways and to prevent injury to such highways from 
overloaded vehicles, and to regulate the speed of interurban, traction and 
street railway cars within the corporation." 

This section is still in force so far as express repeal is concerned. The effect 
upon it of the passage of the state automobile license law and the subsequent adopt
ion of "\rticle XVIII, section 3, of the Constitution, is a question with respect to 
the solution of which the case of Fremont vs. Keating, supra, is suggestive. When 
I come to deal with the specific examples given by you I shall have to decide this 
question. At the present, however, it is sufficient to note the specific character of the 
powers granted to municipal corporations by sections like section 3632. Over 
against sections of this character may be set such general grants of power as are 

9-Ynl. IT.- A. G. 
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found, for example, in Article XVIII, section 3, of the Constitution (without now 
deciding whether this section is self-executing and applies to non-charter cities); 
and also certain other sections found in the same chapter of the General Code and 
clearly applicable to non-chartered cities. I refer, for example, to section 3646, 
which grants authority to municipal corporations "to provide for the public health, 
to secure the inhabitants of the corporation from the evils of contagious, malignant 
and infectious diseases, * * *," and, section 3658 of the General Code, which 
grants authority to prevent riot, gambling, noise and disturbance, indecent and dis
orderly conduct or assemblages and to presen;e the peace a11d good order, and to 
protect the property of the corporation and its inhabitants." 

Section 3664 of the General Code, already mentioned, as belonging in the other 
class, may in part be classed with the provisions of the kind now being enumerated. 
In its present form it authorizes municipal corporations "to provide for the pun
ishment of the persons disturbing the good order and quiet of the corporation, by 
clamor and noise in the night season, by intoxication, drunkenness, fighting, using 
obscene or profane language in the streets and other public places to the annoyance 
of the citizens, or otherwise violating the public peace by indecent and disorderly 
conduct, or by lewd or lascivious behavior. * * *" This section is further sup· 
plemented by sections 3665 et seq., conferring independent authority to impose and 
collect fines or. to punish by imprisonment. 

I havt thus classified the grants of power which appear in the General Code 
(although I have not made exhaustive enumeration of them even by section) be
cause of what is said in a very frequently cited passage in Dillon on :\Iunicipal Cor
porations, 5th edition, Volume 2, section 632, as follows: 

"]n view of the somewhat strict construction of grants of corporate 
powers, elsewhere explained and illustrated, and of the subordinate nature 
and purposes of by-laws, the following rules, although seeming to rest on 
sound principles, are, in view of the decisions, stated with some distrust of 
their entire correctness: 1. A general grant of power, such as mere au
thority to make by-laws; or authority to make by-laws for the good goYern
ment of the place, and the like, should not b:e held to confer authority upon 
the corporation to make an ordinance punishing an act~for example, an 
assault and battery-which is rr.ade punishable as a criminal offense by the 
laws of the State. The intention of the State that the general laws shall 
not extend to the inhabitants of municipal corporations, or that these cor
porations shall have the power, by ordinance, to supersede the State law, 
will not be inferred from grants of power general in their character; nor 
will such authority in the corporation be held to exist as an implied or inci
dental right. 2. Where the act is, in its nature, one which constitutes 
two offenses, one against the State and one against the municipal goyern
ment, the latter may be constitutionally authorized to punish it, though it 
be also an offense under the State law; but the legislative intention that this 
may be done ought to be manifest and unmistakable, or the power in the 
corporation should be held not to exist. 3. Where the act or matter coy· 
ered by the charter or ordinance, and by the State law, is not essentially 
criminal in its nature, and is one which is generally confided to the super
vision and control of the local government of cities and towns, but is also 
of a nature to require general legislation, the intention that the municipal 
government should have power to make new, further, and more definite 
regulations, and enforce them by appropriate penalties, will be inferred 
from language which would not be sufficient were the matter one not spec
ially relating to corporate duties, and fully provided for by the general 
laws. * * *" 
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In one of the oeries of elaborate notes to this section and preceding sections 
the learned author calls attention to a line of cases which places the offenses, which 
by the laws of the state are indictable, that is, felonies, in the class of those the 
authority of the municipal corporation to prescrihe which rr.ust rest upon a more 
specific grant. 

::\IcQuillin on ::\Iunicipal Ordinances, sections 498 ancl 499, after >tating the 
problem, makes the following comment: 

"The decisions on this subject are numerous and conflicting. Pt•rhaps 
on no single topic of municipal corporation law ha\'e there been so many dis· 
cordant utterances even by the same courts and the same individual judges. 
But the hest considered cases, especially the more recent ones. have prop
erly extended the sphere of acti\·ity of the municipal corporation in deal
ing with police offenses. * * * 

Under the usual grant of municipal powers, which, in gclll'ral tcn1zs, 
includes the authority to enact all necessary ordinances to preserve the 
peace and advance the local government of the community, the local cor
poration cannot provide by ordinance for the punishment of an act consti
tuting a misdemeanor or crirr.e by state statute. * * * It may only exer
cise such powers as legitimately belong to the local am! internal affairs of 
the municipality. In the performance of such functions much latutude is 
often permitted. But it is entirely competent for the legislature to confer 
in express terms such powers as will enable the local corporation to declare 
by ordinance any given act an offense against its authority, notwithstanding 
such act has been made by statute a public offenst' and a crime against the 
state. And where a regulation of a sPecific 111atter has been thus expressly 
* * * given to the local corporation, whether it be intriusical/y state or 
local, the corporation may exercise the power so conferred * * * until 
such time as it is legitimately withdrawn by the state. * * * The true 
doctrine appears to be that whether the city may exercise control of state 
offenses must be determined by the legislative intent. * * * " 

These two comments rr.ay be pieced together into a rule to the effect that the 
whole problem is one of legislative intent, i. c., did the General Assembly of the 
State or the people, in adopting a constitutional provision, intend to give to munici
palities the power to adopt local regulations upon a subject already covered by 
state law, or to enforce a previously adopted municipal regulation as against a sub
sequently enacted state law covering the 'arne subject matter? If the grant to the 
municipal corporation is specific, then this question of intent is easily solved in favor 
of an affirmative answer; hut if the language of the grant is in. very general terms 
like, for example, "to adopt and enforce within its limits such local police, sanitary 
and other similar regulations as do not conflict with general law," or, "to preserve 
public peace," or "to provide for th(• puhlic health," it is presumed that such a grant 
was limited to the making of regulations upon subjects not covered by the state law, 
or at least peculiar to the congestecl territory of the municipality ancl not existing 
generally throughout the state. 

Both the learned authors whom I have quoted put forward their statements 
rather as conclu,ions respecting the general trend of the cases, or their own ideas 
as to what the law should he, than as staterr.ents of principle supported by an un· 
varying line of decided cases. However, it must be conceded that in the Xisi Prius 
cases in Ohio these principles have been, to some extent, acted upon. Thus in 
Wellsville vs. O'Connor, cited in l\Ir. Turner's opinion, Burrows, ]., quotes with 
approval the section which I have quoted from Dillon on ::\Iunicipal Corporations. 



1284 OPIXIOXS 

He had before him for interpretation what are now General Code sections 3658 and 
3664, which I have quoted, and the question as to whether or not, under favor of 
the former, a municipality might pass an ordinance defining and punishing the of
fense of assault and battery. He held that the latter of these two sections was a 
limitation upon the general power conferred by the former and that at any rate the 
power to punish what would otherwise be, technically, breaches of the peace, if 
granted generally by what was then section 1692 of the Revised Statutes (now 
3658 General Code), would be limited to such breaches of the peace as might be 
peculiar to municipal corporations. 

After citing Dillon on :\lunicipal Corporations, he says: 

"In this state, it seems, the legislature may in its discretion allow muni
cipalities to duplicate all misdemeanors that are not required to be prose
cuted by indictment. 

Whatever disagreement may exist as to the propriety or legality of 
this duplication of punishrr.ent, it can not be denied that its necessity is 
doubtful and that in practice it may be made vexatious and oppressive. 

Certainly the fact that assault and battery is punished by the state pre
cludes the city from claiming the right to enact this ordinance on the 
ground of necessity. We venture the opinion that whenever a claim is made 
in behalf of a corporation for the exercise of superfluous and unnecessary 
power it should be supported by a legislative grant so explicit in its terms 
as to leave no reasonable doubt or question. 

The argument that to preserve the peac~ is to prevent breaches of the 
peace, and that assault and battery is always in law, if not in fact, a breach 
of the peace, * * * would give a municipal corporation the power to 
copy and pass into ordinances the whole body of state misdemeanors. * * 

If the legislature had granted the power to prevent assaults and batter
ies in section 1692 and had not elsewhere in the statute limited the exer
cise of the power thus conferred, then a different question would be pre
sented, * * *." 

Judge Laubie, dissented in a vigorous opmwn, which is equally notable for the 
extent of the research embodied in it. Indeed, comparison of the two opinions, 
both of which are distinguished for ability, but shows the difficulty of the question 
under discussion and the unsatisfactory state of the authorities thereon. Inasmuch, 
however, as Judge Burrows' decision has been cited with approval in other cases, 
son:e of which are cited in :Mr. Turner's opinion, I do not feel that I would be 
justified in dealing with the general question which you submit, without mentioning 
the fact that Judge Dillon's rule has been followed, to some extent at least, in this 
state, and that as a result thereof it seerr.s that the power of the municipal corpo
ration, to pass an ordinance prohibiting and punishing an act also prohibited and 
punished by general law of the state, is much more doubtful where the ordinance 
is adopted under the assumed authority of a general grant of power like that to pre
serve public peace, or the public health, than it is where the ordinance is passed 
under an express grant of power such as that to regulate gambling, or the like. 

Within the limits of this opinion this is as far as I feel called upon to go in 
discussing the third branch of your first general question. I may say, however, that 
I am unable to discern any distinction between an ordinance passed under a general 
grant of power upon a subject covered by state law, which defines a different sub
stantive offense from that defined by the state law, though of one and the same 
essential character, and one which simply makes a municipal offense out of exactly 
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the same act which is prohibited hy the ~tate law, with respect to tht: pussihility of 
conflict between state law and local ordinance. 

In dealing with the third suhdi\·ision of your first question, I conclude that if 
the municipality may act at all under a general grant of power upon such a subject, 
it may define its offense in different terms from those used in the state law, as well 
as in the sarr.e terms as may be used in the state law. 

I wish to say also that though I have mentioned Article X\'III, "l'ction 3, in 
the course of the discussion in which I have just indulged, I do not mean to express 
a definite opinion to the effect that the rule of strict interpretation is to be applierl 
to that constitutional provision. I simply state Judge Dillon's principle, showing 
that it has been followed to some extent in Ohio, and point out that section 3 of 
.'\rticle XVIII of the Constitution i; most general in its phraseology. 

It is the fourth subdivision of your first question which invokes a reconsider· 
ation of that part of ::\Ir. Turner's opinion, which held that "the power of the 
councils of non-charter cities to pass ordinances prescribin'g a punishment, is limited 
to powers conferred upon municipalities by the legislature," in the light of what has 
emanated from the Supreme Court with respect to the effect of Article XVIII, sec
tion 3, of the Constitution. Difficult as are the questions which have previously 
been discussed in this opinion, their difficulty does not compare with the one now 
raised. 

\Ve must first ascertain whether Article XVIII, section 3, has any application 
at all to non-charter cities-a question not easy in itself; if it be decided that it 
has some application, we must determine whether a general grant of power of the 
kind embodied in Article XVIII, section 3, extends to the adoption of regulations 
upon subjects of a general nature with respect to which state laws might appro
priately be passed, i. e., whether such subjects are "local" in character; then having 
ascertained the answer to this question, we rr.ust still decide under what circum
stances "a local police, sanitary or other similar regulation" may be held to .conflict 
with general law. 

I may say at the outset that the question now to be discussed is, in my opinion, 
more or less academic. The !Julice or regulatory powers granted to municipalities 
by the municipal code are so broad that any grant emanating from the constitution 
could scarcely enlarge them in any perceptible degree, except by giving municipal 
ordinances precedence over state laws in cases of conflict, which the constitution 
does not do. There may conceh·ably be a case, however, in which the power to deal 
with a given subject matter by way of police regulation is granted in neither specific 
nor general terms to municipal corporations, subject to the municipal code. Without 
examining the statutes and exercising the irr.agination to ascertain whether or not 
there is such a case, I pass to a discussion of what was decided in Fremont vs. 
Keating, as bearing upon the constitutional powers of municipal corporations which 
have not adopted charters. I may say, however, that Fremont vs. Keating certainly 
decides that an attempt on the part of the legislature to take mcay local regulatory 
J>owcr is ineffectual because of the constitution. 

As a matter of first impression, it would seem that Article XVIII, section 3, 
applies to all municipalities; for it says in rather unambiguous language that: 

"::\Iunicipalities shall have authority to exercise all powers of local self
government and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general 
laws." 

The grant is in terms not limitecl to municipalities which have exercised the 
powers conferred by section 7 of the same article "to frame and adopt or amend a 
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charter for its government" and, subject to the provisions of section 3 of this article, 
"to exercise all powers of local self-government." If the people had intended to 
limit their grant of power to such municipalities as might adopt a charter, there 
would seem to have been no necessity for the adoption of section 3, the right of 
charter cities to "exercise all powers of local self-government" being expressly con· 
ferred in section 7. However, prior to the decision in Fremont vs. Keating, supra, 
the Supreme Court had apparently held in several cases that Article XVIII, section 
3, was not self-executing but applied only to cities which had adopted charters, and 
then only to the extent that the charter so adopted might provide for the exercise 
of the powers thus granted. Inasmuch as none of these prior decisions were over
ruled or even so much as mentioned in Fremont vs. Keating, it would seem that 
some way of reconciling the last mentioned decision with those preceding ought to be 
found, for it is certain that the expressions in the syllabus and opinion of Frerr.ont 
vs. Keating are inconsistent, to some extent at least, with the statement just made 
as to the holdings in the previous cases. 

I find myself, therefore, under the necessity of examining critically all the cases 
decided by the Supreme Court in any way affecting the interpretation of Article 
XVIII, section 3, with the view to reconciling them, if possible, and, if not, with: 
the view to stating my conclusion as to what the law may now be said to be on this 
subject. 

The first decision in point of time, and the one which, by more or less frequent 
citation, may be said· to have attained to the dignity of the leading case, is State' 
ex rei. vs. Lynch, 88 0. S., 71. The syllabus in that case is as follows : 

"1. The provisions of the eighteenth article of the constitution as 
amended in September, 1912, continue in force the general laws for the 
government of cities and villages until the 15th day of November following, 
and thereafter until changed in one of the three modes following: (1) 
By the enactment of general laws for their arr.endment, (2) by additional 
laws to be ratified by the electors of the municipality to be affected thereby, 
(3) by the adoption of a charter by the electors of a municipality in the 
mode pointed out in the article. 

2. \Vhether a municipality acquires authority 'to exercise all the pow
ers of local self-government' by adopting a charter, or adopts a charter as 
an indispensable mode of exercising the authority, the powers to be exer
cised, being governmental, do not authorize taxation to establish and main
tain moving-picture theaters." 

X othing in this syllabus expressly holds that Article XVIII, section 3, is, as a 
whole or as to any part of it, not self-executing. In referring to the continuance 
in force of the previously existing "general laws," the court must have had in mind 
laws passed by the legislature and it is only by extending the holding of the syllabus 
beyond its words that one could claim that it decides that the common law rule, to 
the effect that municipal corporations have only such powers as are granted to them 
in affirmative tern:s by the legislature, was perpetuated as to non-charter muni
cipalities. 

On the other hand, the inclusion in the syllabus of the point dealt with in the 
second branch thereof would seem to have been predicated upon the assumption that 
Article XVIII, section 3, might be regarded as in a sense self-executing; for it 
would have been unnecessary for the court to define the phrase "powers of local 
self-government," as it did in this second branch, if the court had meant to decide 
the case on the ground that non-charter municipalities did not possess such powers. 

It must be admitted, however, that the opinions of Judges Shauck and Wilkin, 
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speaking for the majority of the court in that case, go somewhat further than the 
syllahus upon the queo.;tion now under consideration. Judge Shauck is very guarded 
in his 'tatements and comes no closer to deciding anything with respect to Article 
XVIII, section 3, than to 'ay that "it seems * * * to be entirely beyond doubt 
that since the city of Toledo harl not by a vote of its elector, approved any addi
tional law pa,sed by the general assembly, and that its electors harl not adopted a 
charter, the municipality and all of it-; departments have only such powers as were 
conferred hy the general law; that is, such power only as it had prior to the 15th 
of .:\ovember." Judge Shauck follow>' up this cautious statement by considerable 
discussion of the meaning of the phrase "all powers of local self-government," 
which as I have pointed out could not he regarded as a question in the case, if one 
could say that the court had definitely decided that c\rticlc X\'III, 'ectiun 3, did not 
afford to the city of Toledo the right to claim the pri\·ilege of exercising "all powers 
of local self-government." Judge \\'ilkin is somewhat more outspoken with respect 
to his view of Article XVIII, section 3, than is Judge Shauck, but his argument, a 
hint of which is found in the opinion of Judge Shauck, is to the effect that Article 
XVIII, section 3, if self-executing at all, grants power to the people of the muni
cipality and does not distribute the granted powers among any existing agencies of 
the municipality, i. e., agencies existing under the general laws for the government 
of municipalities as they were prior to the adoption of the constitutional arr.endment. 
He therefore arrives at the conclusion that whatever be the effect of so much of 
Article XVIII, section 3, as he was considering, upon the theoretical powers of the 
city of Toledo, the section did not go so far as to add anything to the powers of 
the council of that city. 

It hardly seems conceivable that Judges Shauck and \Vilkin, who expressed the 
view just stated with varying degrees of positiveness, rr.eant to say that municipal 
councils are, under the municipal code, in all respects bodies of limited powers 
analogous to agents for particular purposes. All municipal councils have, under· 
the General Code, the full legislative power of the municipality, sections 4206 and 
4215, G. C. Their particular legislative powers are not enumerated. The contrary 
is true on the "ide of what may he termed th~ proprietary or strictly municipal side 
of the corporate organization and powers. and in this connection it is, I believe, tre
mendously significant that State vs. Lynch, which involved the right of the council 
of the city of Toledo to provide by ordinance for the establishment and operation of a 
municipal moving-picture theater, called in question not the governmental powers 
which the city might claim, but its proprietary capacity. The second branch of the 
syllabus, concurred in by a majority of the court, makes this very plain; but even 
one of the dissenting judges expre>>es the same view. Thus Judge \VanarLaker. 
at page 135, divides Article X\'III, section 3, into two parts: (1) that which con
fers upon municipalities the authority to "exercise all powers of local self-govern
ment," and (2) that which confers upon them the authority to "adopt such local po
lice, etc., regulations," as shall nut conflict with the general law. Of the former 
he say' it is a grant of municipal power in the exact sense; of the latter he says 
it is a delegation of the police power of the 'tate, originally a power in no sense 
municipal but committed to the local government as a matter of convenience by the 
legislature of the state, in which sovereignty it naturally resides. 

I lind nothing in the opinion of Judges ShaLCk and \Vilkin which denies the 
validity of this distinction. If it is valid it tends to limit the actual decision and 
all reasonable inference therefrom to the interpretation and application of the tirst 
part of Article XVIII, section 3. 
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Further ground for this distinction appears in the fact, not overlooked by the 
writer of the majority opinion in State vs. Lynch, that section 7 of Article XVIII, 
says that municipalities which have adopted charters may thereunder "exercise all 
powers of local self-government," thus affording an inference in line with what has 
been previously said about Article XVIII, section 3, to the effect that complete and 
effectual exercise of the "powers of local self-government" by a municipality is con
ditioned upon the adoption of a charter. But, section 7 does not say that a n:uni
cipality which has adopted a charter may, under it, "adopt and enforce such local 
police, sanitary and other similar regulations as are not in conflict with the general 
law." So that it could not, with as much assurance, be said of section 7, in con
nection with section 3, that the adoption and enforcement of local police, sanitary 
and other similar regulations is conditioned upon the adoption of a charter, as it 
could be said that the exercise of the powers of local self-government, i. e., pecu
liarly municipal functions, is dependent upon the adoption of a charter. 

Again, consideration of the principal arguments of Judges Wilkin and Shauck, 
with respect to the interpretation of that part of Article XVIII, section 3, to which 
their attention was directed, brings out still another reason for distinguishing be
tween the two parts of the section. They point out that the grant of power in the 
first part of the section is to municipalities and consists of the right to exercise all 
powers of local self-government. They say that the grant is not directly to the 
councils and does not reach the councils through the municipalities because the 
power granted is or may not be one within the natural scope of the power of a 
municipal council. Carrying this argument further, but in no wise going beyond the 
scope of Judge \Vilkin's argument, for example, one might say that "all powers 
of local self-government" includes administrative, executive and judicial powers as 
well as legislative powers on the one hand, and, referring as it does to municipal 
functions in the peculiar sense, err.braces by another classification various kinds of 
proprietary powers. 

It is not so with respect to the latter part of Article XVIII, section 3. The 
power to "adopt regulations" of a police character is essentially and purely a legis
lative power and the power to enforce them is purely and sirr.ply an executive pow
er. The language "to adopt and enforce" is more specific than the language "to 
exercise." It points out certain branches or departments of the municipal govern
ment as the necessary recipients of the powers granted, while the phrase "to exer
cise" does not. It is therefore seen that the argument of Judge \Vilkin, howew•r 
valid it may be, does not apply, with equal force at least, to the latter part of sec
tion 3 of Article XVIII; so that, knowing as we do that he was thinking about the 
first part of that section, we cannot say that his reasoning must necessarily be ap
plied to the last part of it. 

Judge Donahue concurred in the judgment of this case but dissented from the 
reasons given for it in the opinion of Judge Shauck, giving it as his view that Arti
cle XVIII, section 3, was self-executing in toto. 

Judge \Vanamaker was of the same opinion, but, as has been seen, he also 
argued for a distinction between the character of the grant in the first part of 
Article XVIII, section 3, and that of the grant in the latter part of the same section. 

In this connection I refer, without quoting them, to expressions of Judges 
Shauck and Wilkin with respect to the expenditure of public monies for new, and 
therefore unknown, municipal purposes. This language could not apply to the 
adoption and enforcement of police regulations and tends further to emphasize the 
point already brought out that these judges were thinking about the assumption of 
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new proprietary powers of municipalities and did not have their attention directeo 
to the possibility of reliance on section 3 of Article XVIII as a source of enlarged 
governrr.ental power emanating directly from the state. 

On the whole I do not feel that State ex rei. vs. Lynch decides anything with 
respect to the interpretation of the latter part of Article XVIII, section 3. 

The next case which must be examined is Fitzgerald vs. Cleveland, 88 0. S., 
388. This case must be distinguished from the present question by the statement 
that it involved the right of a charter city and pertained to the framework of the 
city government. In it, however, Judge Johnson, who had been silent save for a 
mere notation of his dissent from the second branch of the syllabus in State vs. 
Lynch, clearly states at page 334 that it was his understanding that section 3 of 
Article XVIII is not self-executing, but awaits the adoption of a charter. This 
language, taken by itself, would, of course, apply to all parts of Article XVIII, sec
tion 3, but in the context in which it is found and in the case in which it was 
uttered it was a mere dictum-an interpretation of what the court had decided in 
another case. It cannot be authority for anything with respect to the latter part of 
Article XVIII, section 3, when nothing with respect to that part of the constitution 
was before the court in either case. I might say that it was argued in the Cleve
land case that local legislation therein involved was in the nature of a police regu· 
lation, which would yield, in case of conflict with the general law, but the "major
ity" of the court (the three judges who voted for affirmance), speaking through 
Judge Johnson, and others, had already denied the validity of this argument and 
thus eliminated the latter part of Article XVIII, section 3, from the case. 

\Vanamaker, J., was one of the "majority" judges in the Cleveland case. He 
repeats in the course of his argument the distinction which he had first laid down 
in his dissenting opinion in the Lynch case between the first and second parts of 
Article XVIII, section 3. His conclusion was that the power to prescribe regula
tions for norr.ination of candidates for municipal offices was one of the powers 
which came to the city of Cleveland (a charter city) through the first part of Arti
cle XVIII, section 3, so that the municipal regulation on this subject would not 
have to yield in case of conflict with the "general law." This argument was abso
lutely necessary to support the conclusion arrived at by the court, for there was 
a general law respecting the nomination of municipal officers which was in conflict 
with the charter of the city of Cleveland on the same subject. Therefore, in spite 
of what Judge Johnson said by way of dictum, in his opinion he must be regarded 
at least as committed to the view that there is a difference between the first and 
the second half of Article XVIII, section 3, respectively, in that the exercise of 
powers granted by the first half and made effectual by the adoption of the charter 
is not conditioned upon the conformity of the municipal legislation to the general 
laws of the state; whereas the power to adopt and enforce local police, etc., regula
tions, however made effectual, is so conditioned. 

Judge Wilkin in the Fitzgerald case was with the "majority" and expressly 
gives allegiance at page 377 to the distinction drawn by Judge Wanamaker and 
above described. This is significant because it tends to explain Judge Wilkin's posi
tion in the Toledo case and to emphasize the view that what he said in that case 
cannot be regarded as directed to the latter part of Article XVIII, section 3. 

Neither the syllabus in the Cleveland case nor the dissenting opinion of Dona
hue, J., bears in any way upon the issue now under consideration. 

Carpenter vs. Cincinnati and Billings vs. Railway Company, 92 0. S., pp. 473 
and 478, must next be considered. The first involved the right of a city, which had 
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not adopted a charter, to provide by ordinance of its council for extending a street 
railway along a street without the consent of the abutting property owners, such as 
was required by the general law. This legislation was of a kind with respect to 
which the power of the municipal council was actually lirr.ited and restricted by 
specific provision of the general laws, as Judge \Vilkin seems to have imagined to 
have been the case generally, from what he says in the Toledo case. It is familiar 
law that power to grant franchises emanates from the state and is only delegated 
to municipal corporations as agents of the state. In a law dealing with the grant
ing of a franchise (not a part of the municipal code as such) the municipal council 
was authorized to make the grant upon a condition. This law was held to be con
trolling and in a very short statement Judge Jones, who delivered the opinion of 
the court, points out that its operation is not affected by Article XVIII, section 3, 
unless a charter had been adopted. This case does not, in my opinion, hold any
thing which can be used to advantage in considering the present question, for the 
ordinance of the council of the city of Cincinnati there involved would have to be 
classified, for the purpose of Article XVIII, section 3, either as an attempted exer
cise of "powers of local self-government" or as a '"local police * * * regula
tion." If the former, then State ex rei. vs. Lynch would seem to afford ground for 
holding that it could not lawfully be passed, because the city of Cincinnati did not 
possess "all powers of local self-government," but only such powers as had been 
granted by the general law. If the latter it would have to yield to the general law 
which was in existence, because it conflicted with it. Of course I han argued in 
this opinion that State ex rei. vs. Lynch did not on its face go so far as to estab
lish the first of these propositions, but it must be conceded that the trend of thought 
running through the majority opinions in the subsequent cases is to this effect, 
whatever rr.ay be said of State vs. Lynch itself. 

In Billings vs. Railway Company, supra, a result exactly to the contrary of 
that reached in the case just discussed, was arrived at in the case of a charter city. 
Judge Johnson, who wrote the opinion of the court, began with a review of State 
vs. Lynch, ~rst quoting the first branch of the syllabus and then making this 
statement: 

"The judges who did not concur in the opinion of Shauck, J.. who spoke 
for the court in that case, did not withhold their assent because they felt 
that the majority were going too far, but, as shown by the opinions they 
filed in the case, they thought that a majority did not go far enough, in that 
the judgment was that section 3 of Article XVIII was not self-executing 
and that the powers granted were not as extensive as those judges believed 
the section conferred." 

·. Then taking up the meaning of the phrase "all powers of local self-govern
m~ht," he concludes that although previous to the adoption of the charter the power 
to grant franchises emanated from the state, such power was within the "powers 
of; loca] self-government" appropriated by municipal corporations through the 
ad"option of the charter. The ordinance was therefore upheld. Let me point out 
th'at this conclusion could not have been reached if the consent of council to the 
use of streets by electric railways had been regarded as a "police regulation," be
cause there was in force a general law sustained in the Carpenter case with which 
the ordinance was inconsistent; so that, if the city of Cleveland had acquired the 
power to legislate on the subject of the use of the streets by public utilities, under 
the last part of Article XVIII, section 3, its legislation would necessarily yield to 
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the general law where inconsi,tent with the latter. That the loc-al legislation was 
incomistent with the general law is palpable; for the general law prohibit!' municipal 
councils from granting permission to use the streets for street railway purpo.-;es 
sa,·e upon the condition of !'ecuring the consent of the owners oi abutting property, 
whereas the ordinance gan~ "uch permission without such consent. 

I am forced to the conclusion, therefore, that Billings vs. Hailway Company 
further emphasizes the di,tincti"n 1Jd\\L"L"n the nature of the grant of ''all powers 
of local self-gon~rnmcnt" and that of the grant of power to "adopt and enforce 
* * * such local police. 'anitary and CJther 'irr.ilar regulations as are not in con
flict with general laws." In following, and in a sense enlarging upon, StatP YS. 

Lynch, therefore, this case is not to be understood as an extension of the decision 
in that case beyond its natural scope. So far, then, we have it that none of the 
cases which haw heen examined do more than decide that a non-charter city does 
not acquire the right to exercise "all powers of local self-government" hy virtne of 
Article XVIII, section 3, hut that a charter must he adopted before any power can 
be exercised that is not granted by the "general laws" or "additional laws." But 
none of these cases touch upon the powcr of a nan-charter city to adopt and en
force within its limits "such local police, sanitary and other similar regulations as 
are not in conflict with the general law." 

This review of the cases prior to the case of Fremont vs. Keating is necessary 
because of the silence of that case with regard to such previous cascs. Jmlge Dona
hue docs not even cite these cases, much less does the decision in Fremont vs. Keat
ing purport to overrule them. It is perfectly reconcilable with them if we accept 
the view that there are two distinct grants of power in Article XVIII, section 3, for 
in Fremont vs. Keating th<' city did not claim authority to pass an ordinance upon 
the subject of the speed of automobiles under the grant of power to exercise 
all powers of local self-government, but from the power to adopt and enforce 
within its limits local police, regulations not inconsistent with the general laws. 
The first branch of the syllabus says nothing whatever about local self-govern
ment, hut does rleclare section 6307 to be in conflict with section 3, Article 
XVIII of the constitution, authorizing municipalities "to adopt and rnfnrre 
within their limits such local police, sauitar:,• and other similar regulatio11s as 
are not in conflict ~c•ith general laws." The case might have been decided 
upon the second and third ground blated in the syllabus, inasrruch as the defend
ant in error had been deprived of the right to a jury trial, but the history of these 
home rule cases shows that the judges participating in the decisions have been 
careful to express dissent from any proposition advanced in the syllabus, wheth~r 
such proposition was necesqry in their view to a decision of the case or nnt. 
Thus Johnson, J., in State ex rei. vs. Lynch, concurred in the judgment hut did 
not concur in the second branch of the syllabus. Donahue, ]., in the same case, 
concurred in the judgment hut dissented from the reasons assigned in the syllabus 
and the majority opinion. All three jurlgcs "·ho voted for affirmance in Fitzgerald 
vs. Cleveland saw fit to state their reasons in full. I find it impossible to helieve 
that Fremont vs. Keating, which was concurred in hy a unanimous vote, is not to 
be taken as authority as to what is lair! down in the first branch of the syllabus, he~ 
cause I cannot believe that Judge Johnson, for example, who had taken occasion 
twice to repeat with approval the suhstam·(' of the first paragraph of the syllabus in 
State ex rei. vs. Lynch, would han~ concurred generally in Fremont vs. Keating 
without intending thereby to express approval of the first branch of the syllabus. 
As we have seen, it is perfectly possible to reconcile the case of Frerr.ont vs. Keat-
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ing with the cases that went before it on grounds springing from the division of Arti
cle XVIII, section 3, into two parts. In fact, eyery judge, save Judge Shauck, who 
has had occasion to write an opinion in any way dealing with Article XVIII, section 
3, has, at one time or another, expressed allegiance to the view that there are two 
separate grants of power in that section. Judge \\'anamaker did so in expressions 
quoted from his concurring opinion in Fitzgerald vs. Cleveland, and has made the 
distinction more than once in clear and unambiguous language. Judge Johnson 
must necessarily have predicated his argument in Billings vs. Railway Company 
upon the same sort of distinction. Judge Donahue from the first has vigorously 
expressed the view that all of Article XVIII, section 3, is self-executing. We have, 
therefore, a pretty accurate line on the views of th;ree of the seven judges who con
curred in Fremont vs. Keating, and we find that none of them have ever expressed 
the view that Article XVIII, section 3, of the constitution is not sel £-executing and 
is not applicable to non-charter cities when it confers authority upon municipalities 
to adopt and enforce within their limits "such local police, sanitary and other 
similar regulations as are not in conflict with general laws" whatever may be its 
effect as conferring upon municipalities the right to exercise "all powers of local 
self-government." On the contrary I note that two of the judges who concurred 
in Frerr.ont vs. Keating have always vigorously asserted that the whole section is 
self-executing and applies to non-charter cities. 

In this way, then, I find it possible to account for the fact that Fremont vs. 
Keating lays down the proposition embodied in the first branch of the syllabus 
th'erein, without in any way referring to the previous cases. The distinction which, 
following the opinions of some of the judges in the previous cases, I have drawn, 
reconciles this part of the syllabus in the Fremont case with all of the cases that 
have gone before. 

Now the Fremont case necessarily decides that all cities, non-charter as well 
as charter, may look to the last part of Article XVIII, section 3, for authority to 
pass local police regulations not in conflict with general law, because it says that 
an act of the General Assembly, which attempts in express words to _deny such 
municipalities the right to exercise this power, is unconstitutional; a fortiori, the 
mere silence of the legislature, i. e., its failure to expressly confer by law power 
upon non-charter municipal corporations, to adopt particular police and similar 
regulations, could not have the effect of depriving such municipalities of such 
power. 

The express holding to the effect that section 6307 is unconstitutional also dis
poses of the possibility of accounting for the result in the Fremont case by refer
ring it to section 3632 G. C., which on its face contains ample power to pass the 
kind of ordinance inYolved in the case. The court does not mention this provision 
of the law, nor could it with propriety have done so in the face of section 6307 of 
the General Code if that section were constitutional. For although the legislature 
had left section 3632 unrepealed by express provision, it had by enacting section 
6307 made so much of the former section as would otherwise authorize the regula
tion of the speed of motor vehicles inoperative so long as section 6307 n:ight be 
in force. It is obvious, therefore, that the court could not have decided Fremont vs. 
Keating on the theory that section 3632 of the General Code conferred power to 
enact the ordinance in question, nor upon the broader ground that the "general 
laws" of the state conferred this power, because the net effect of the "general 
laws" was such as to deny the power. It is therefore impossible to reconcile the 
first branch of the syllabus in Fremont vs. Keating with any other view than that 
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all municipalities may look to the latter part of Article XVIII, section 3, for author
ity to adopt local police, sanitary and other similar regulations, regardless of what 
the "general law," which the legislature may attempt to adopt on such subject, may 
or may not provide. 

There has been suggested to me the idea that the court may have intended to 
hold ;ection 6307 unconstitutional because in terms it applies to all cities, as well to 
those which have adopted charters as those which have not; and because it can
not apply to charter cities it is therefore unconstitutional and docs not restrain non
charter cities. If this point is well taken, it would follow, of course, that a non
charter municipality might look to section 3632 of the General Code for authority 
to pas,; ordinances like the one involved in Fremont vs. Keating, and that of the 
general character of those mentioned as examples in your letter. But the point is 
not in my j udgrr.ent well taken. In all the home rule cases, beginning with State ex 
rei. vs. Lynch, and running through the rest of them, is found the statement that 
the general laws of the state are, by virtue of the schedule of the amendments of 
1912, to remain in full force and effect except in ,;o far as they may be inconsist
ent with the amendmenb. That is to say, any statute which cannot constitutionally 
apply to a charter city remains in full force and effect in its application to non
charter cities. This principle was acted upon in the two street railway company con
sent cases. Billings vs. Railway Co. holds the consent statutes "unconstitutional" as 
to their application to charter cities (see paragraph of opinion of Jones, ]., in 
Carpenter vs. Cincinnati), whereas Carpenter vs. Cincinnati holds the statute con· 
stitutional and in full force and effect as to non·charter cities. It is therefore im
possible to reconcile Fremont vs. Keating with the other cases on this ground, or to 
say that section 6307 of the General Code was held unconstitutional because of its 
interference with the rights of charter cities; certainly nothing in the opinion ·.Jf 
Donahue, ]., nor in the syllabus itself, justifies such a statement. 

I must therefore conclude, on the authority of Fremont vs. Keating, that all 
cities in Ohio, charter cities as well as non-charter cities, now get their authority 
to adopt and enforce within their limits such local police, sanitary and other similar 
regulations as are not in conflict with the general laws, directly frorr_ the constitution. 
So that, the whole body of statutes on the subject of the police power of municipal 
corporations with regard to local regulations, at least, rr.ay be regarded as of littie 
effect. I do not say that these ;tatutes are of no effect, because they still operate 
as I have described their operation in dealing with subdivisions one and three of 
your 1irst general question. That is to say, the question of conflict with the general 
law, which must always he raised under Article XVIII, section 3, is one that caa 
he answered easily by ascertaining the legislative intent as to the exclusiveness of 
the regulations made by the general law as against those made under color of 
local authority. Where the legislature, then, has expressly authorized a particular 
kind of n·gulation to be made by a municipality, such action on its part is indicative 
of its intent that local regulations may supplement what it has done without being 
rcgardl'd as "in conflict" therewith. 

In determining whether or not there is a conflict between a local ordinance 
and general law, it is always, of course, necessary to determine what the general 
law is, and if a part of that general law is a declaration to the effect that municipal 
ordinancl's may be passed on a subject, then we arc unable to say that the adoption 
of the local ordinance in and of itself produces a conflict with the general law on 
the same subject. 

But what I have said earlier in this opinion about the solution of the question, 
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as to the existence of a conflict between a general law and a municipal ordinance 
upon the same subject, cannot apply fully where the municipal ordinance embodies a 
local regulation, for I have heretofore intimated that the state of the law, prior to the 
adoption of Article XVIII of the Constitution, was in this respect substantially as 
follows: (1) If the state law expressly sanctions a thing which the municipal 
ordinance attempts to prohibit, or expressly prohibits a thing which the municipal 
ordinance attempts to sanction, there is a conflict; (2) If the state law embodies 
an intent, expressed or implied, that the state wide regulation which it promulgates 
shall be exclusive, i. e., shall be the only law upon the subject operating uniformly 
throughout the state, as well in municipalities as elsewhere, then allY municipal 
regulation on the same subject is in conflict with this implication of the state law. 

At first blush it might seem that these principles will apply as well to the 
solution of the question of conflict between a state law and a municipal regulation, 
where authority for the latter is claimed under favor of Article XVIII, section 3, 
as where authority for the latter is claimed under a statute of similarly general 
purport. But if the first branch of the syllabus in Fremont vs. Keating establishes 
anything at all, it proves the very contrary of the second proposition just mentioned, 
whether or not it impairs the full force of the first. For it will be remembered 

·that in enacting the state autorr.obile license law the legislature had seen fit to pre-
scribe rates of speed which should be uniform for the operation of automobiles in 
all municipal corporations. The legislature intended that this uniformity should 
not be disturbed and was so solicitous to express that intent that it attempted to 
prohibit municipal councils from acting with respect to the regulation of rates of 
speed at all, providing bluntly that rr.unicipal councils should have no authority 
whatever in the premises. This provision, said the SLpreme Court in Fremont vs. 
Keating, became unconstitutional when Article XVIII, section 3, was adopted and 
became effective. It necessarily follows, therefore, that the doctrine which I have 
quoted from Dillon on ).f unicipal Corporations, and other authorities, no longer 
applies in Ohio, and that regulations which are "local" may be adopted by municipal 
corporations in this state under favor of Article XVIII, section 3, of the Constitu
tion, though the general assembly may have covered the subject by general law, in 
which it expressed the intention that such general law shall be the only law on the 
subject, or stating it conversely, the general assembly no longer has power to pass 
an exclusive law which shall exclude the adoption of purely local regulations on 
the same subject. 

As I have said, this seerr.s to me to be the very point which was decided in 
Fremont vs. Keating, but with this point granted it seems to me also that there may 
be some question as to the power of the general assembly, under Article XVIII, 
section 3, of the Constitution, to sanction a course of conduct that may be the sub
ject of proper local regulation, or to prohibit such course of conduct as against 
proper local regulation sanctioning it. Yet the constitution expressly sanctions the 
paramountcy of the general law, even as against regulations which are "local"; so 
that, upon full consideration, I am of the opinion that the first of the two proposi
tions last above enumerated still holds good in Ohio. 

The question as to what subjects of regulation may be local in character will 
no doubt prove to be a very troublesome one; but it is at least clear that where 
there is a question as to the local character of a given subject of regulation, i. e., 
as to the appropriateness of local regulations on that subject, the action of the state 
legislature, in authorizing particular regulations to be made by municipal corpora
tions, may, as hereinbefore pointed out, remove all question. It is equally clear 
that if it appears beyond doubt that a particular subject is not local in character, 
no authority to regulate it can be claimed from Article XVIII, section 3, of the 
Constitution, and the statutes which I have mentioned in the earlier portions of 
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thi,; 11pinion must he looked to as the sole ,cmrcc of the police power of th~: rr unici
pality in that ticld; and wh~:n th~:y are 'u regarded, the principles developed here
in he fore in the opinion, will apply in their entirt:ty. 

These considerations bring us to the ultimate question a> to what police regula
tions arc "local." \\" c have only dicta to guide us on this point, as far as Ohio is 
concerned. \\'ithout repeating any of these decisions, suffice it to say that the 
Supreme court now appears committerl to the doctrine that the second part of 
Article X\'III, section 3, is clistingui,hed from the Jirst part in that the lir,t deals 
with municipal affairs while the second clcals with matters state-wide in their 
nature hut local in their application. Therefore it is impossible to draw the line 
between th"se police regulations which arc "local" and those which are not "local'' 
in their nature hy a test which will exclude from the grant of power in the con
stitution all subjects which are proper ones for the exercise of the police power of 
the state. That is to say, the police power which municipalities may exercise under 
Article X\'III, section 3, is itself the police power of the state, and the effect of 
the latter part of the section is to make a comprchensi,·e grant of all the police 
power of the state to municipalities, to he exercised locally hy way of "regulation." 
There is some intimation in some of the cases, notably Fitzgerald vs. Cleveland, 
supra, to the effect that something less than this is granted hy the prodsion under 
consideration. This notion, however, was definitely rejected by the Suprcrr.e Court 
in Cleveland vs. Cleveland Telephone Co., 98 0. S., --. In that case the court 
expressly holds in the syllabus (not yet reported) that a regulation of the rates of 
public utilities is such a local police regulation as may be adopted by a city, sulJj ect 
to the control of the general laws which in that instance gave an appeal to the 
Utilities Commission. It would he interesting to quote extensively from this 
opinion, but as it has not yet been published in final form, I do not feel at liberty 
to do so. 

I may say that I have not referred to State ex rei. vs. French, 96 0. S., 172, 
a case decided before Fremont vs. Keating, and which, like some of the other 
cases referred to, repeats approval of the decision in State ex rei. vs. Lynch, be
cause the question that arose in that case was, like that in Billings vs. Cleveland 
Rail way Company, one reiating to a charter city and involving the right to exer
cise all powers of local self-government rather than the power to adopt and enforce 
local police regulations. 

I do not feel able to attempt the framing of a definition of the phrase "local 
police. sanitary and other similar regulations," which can be put forwarcl with assur
ance, as legally accurate and practically workable. As at present advised, I believe 
that the word "local", as usecl in this context, implies the idea that the condition 
gi\ ing rise to the regulation must be one peculiar to thickly settled communities 
for which municipal organi7.ation would he appropriate. Fremont vs. Keating is 
authority on the point that the speed of vehicles on the public streets and highways 
is a rr.atter of greater concern in thickly "ettled communities than it is in rural dis
trich. In other words, the rapid driving of motor vehicles and the like in city 
streets presents a public m~:nace of a different character from that which would be 
present by similar rapid driving on a country road. Therefore, under Article 
X\'I II, section 3, a municipality, exercising the power to protect against such pecu
liar menace< a,; result from congested population, may act even in the teeth of the 
attempt by the legislature to preclude action for the sake of preserving the uni
formity of regulation throughout the state. 

Further than this I cannot go. I may say, however, that in my opinion the 
word "local" docs not impart the idea that the regulation is operative within the 
municipal limits. Obviously this would be the case with all municipal regulations, 
nor, on the other hand, for the reason as stated, does the word imply a different 
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source of power than the police power of the state. Being neither of these, the 
idea embodied in the word must be, as I see it, that which takes its keynote from a 
public need which is peculiar to municipalities, as such, or as thickly settled districts. 

Coming now to the specific kinds of ordinances mentioned in your request, 
which I understand are merely examples of possible ordinances, beg to advise as 
follows: 

I do not believe that a non-charter governed city has power to pass an ordinance 
merely prescribing the punishment for violating the state law with respect to 
operating a motor vehicle without a license. Such an ordinance would not be a 
"local police regulation" because it would not be a regulation at all. For similar 
reasons it would not be a "regulation" within the meaning of section 3632 of the 
General Code. 

Interpreting this part of your question in another way, it may be regarded as 
directed to the power of a municipality, not governed by a charter, to adopt an 
ordinance requiring ~he procuring of a municipal license as well as the state license, 
provided for in the state law, and to define and punish the offense of operating a 
motor vehicle on the streets of a city without a city license. Such an ordinance, if 
valid at all, would be limited to residents. Pegg vs. Columbus, 80 0. S., 367. 
\Vould such an ordinance conflict with the general law? 

Frisbie vs. The City of Columbus, 8 0. S., 686, decides that such an ordinance 
did conflict with the auton:obile law of 1906, but the decision was predicated upon 
a section substantially like section 6307 of the General Code, expressly decided to 
be unconstitutional in Fremont vs. Keating by virtue of a constitutional provision 
adopted since Frisbie vs. Columbus was decided. Indeed, the section of the law of 
1906 went further than section 6307 does in that it denied to municipal authorities 
the right to license motor vehicles, whereas section 6307 merely denies to them the 
right to regulate speed. The state motor vehicle license law is found in sections . 
6290 to 6310 inclusive of the General Code. Section 6294 G. C. requires every 
owner of a motor vehicle to be operated and driven upon the public highways of 
the state to file application for registration and pay a fee. Section 6298 requires 
the secretary of state, upon performance of these conditions, to assign a distinctive 
number to the motor vehicle and issue to the applicant a certificate of registration. 
Section 6299 requires the sec~etary of state to keep a list and index thereto, showing 
the registered automobiles. Sections 6301 and 6302 make similar provisions respect
ing manufacturers and dealers in motor vehicles, respectively. Section 6306 exempts 
foreign motor vehicles from the operation of the law, provided the foreign law has 
been corr.plied with. 

\Vhile I have omitted some of the sections, I do not find anywhere any section 
providing that registration by the state shall entitle the owner of the motor vehicle 
to operate it upon the roads and highways of the state without further license by 
local authorities. \Ve see, then, that the act of 1908, as amended, contains no pro
vision to this effect like that of 1906 on which the decision in Frisbie vs. State was 
based; and even if there were such a provision, Fremont vs. Keating goes so far 
as to say that it would be unconstitutional, if enacted. I cannot therefore escape 
the conclusion that not only under favor of Article XVIII, section 3, of the con
stitution, but also under favor of section 3632 of the General Code, which expressly 
says that municipalities "shall have power to license and regulate the use of the 
streets by persons who use vehicles * * * thereon ; a non-charter governed 
city may, if it chooses, exact a local license from resident owners of automobiles or 
other vehicles and punish the offense of operating such vehicles in the city without 
such license, covering the fines recovered into the municipal treasury. 

Section 12620 of the General Code, next referred to by you, is one of the penal 
sections of the automobile law. I may say that you do not inquire about speed regu-
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latiom, as such. I do not. therefore, specifically consider the provisions of section 
12680 of the General Corle in the light of the decision in Fremont n. Keating, the 
facts in which tlid not call for any determination in this respect. 

You next refer to section 12614-3 of the General Code, 107 0. L., SR This 
section makes it the duty of every person operating a vehicle on wheels durin~ the 
night season to have attached thereto a light or lights, the rays of which ,hall be 
visible at least two hundred feet from the front and two hundred feet from the 
rear and imposes a fine for its violation. Clearly a non·chartered city lw> the 
authority to make a sirr.ilar regulation both under the con,titution ani under section 
3632 of the General Code. 

\ ou next refer to section 12X5H, which in part provides : 

"\Vhoever * * * obstructs or abuses a sheriff or other nfiiccr ;n 
the execution of his office, shall be fined * * * or impri,oned ~, * * " 

Here we have a different kind of question. Clearly 'l municipal ordinance 
defining and punishing the offen~<' of resisting a police officer, or ~ome other .1fficer 
of the city, would not necessarily "conflict" with this provision if authority were 
specifically granted to the municipality to pass such an ordinance. However, no 
such authority has been granted. On the contrary, we have merely the general 
language of sections 3658 and 3664 of the General Code, construed in \Yellsville 
vs. O'Connor, supra. The general grant of power to adopt and enforce local 
police regulations is of the same character. Such a regulation as is suppose<! 
would unquestionably be a police regulation, but on the question as to whether or 
not it would be local, so that the power to pass it could be found in Article XVI II, 
&<'clion 3, of the constitution, I am ir. doubt. 

In order to support it, one would have to say that the offense of resisting an 
officer in a municipal corporation is one which is subversive of public interests pecu
liarly local; in other words, that there is something about resisting an officer in a 
municipality that presents public dangers which do not exist when like offenses 
arc committed outside of municipalities. On the whole, I cannot go furthet" than 
to say tltat the validity of such an ordinance would be extremely doubtful in the 
!Jr<:st•nt ~tate of the law in Ohio. 

As to charter cities, it rr.ay be said in the first place that no general statement 
can be vcr:tured respecting the exact extent of their powers. Section 7 of Article 
XVIII of the Constitution authorizes the adoption of a charter under which all 
J!O\\"trs of Inca! self-government may he exercised. Though no decisions are avail
able (•n the point, it seems clear enough that a city charter adopted under favor of 
this pr:n·i,ion may be in the nature of an organic law for the corporatiou. thong-h 
pcrhaps primarily its purpose is merely to construct a framework of the guvern
wcnt and thus to create organs for the exercise of the municipal powers, without 
It<·cessa ril;· defining what these JlO\\'ers shall be in greater detail than they are 
defined by the constitution itself, vi?.., all powers of local self-government. How
ever, as indicatecl, the practice is to claim by specific provision of the charter, in 
addition to such powers as may he ,pecitically created by the charter itself, all pow
ers that may he granted to municipalities hy the constitution or laws of the ;tate. 
Thus the charter of the city of Ashland contains a recital, set forth in scctinu 1 
thereof, of detailed powers and concludes with the staterr.ent that the "city shall 
have all powers that now or hereafter shall he granted to the municipalities hy tl;e 
constitution or laws of Ohio." The same provision is found in the charter of the 
city of Oeveland and in that of the city of Columbus, which does not enumerate 
powers at all. In fact the charter of this city atterr.pts at least to make very clEar 
the intention embodied in it by a section which states that the enumerations of r.ar-
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ticular powers by this charter shall not be held or deemed to be exclusive, but in 
addition to the powers enumerated herein, implied thereby or appropriate to the exer
cise thereof, the city shall have, and may exercise all other powers which, •t•1der 
the constitution and laws of Ohio, it would be competent for this charter s!Jec-ili
cally to enumerate. 

\Yithout going into detail, I may say I ha\·e examined all the city charters >Ct 
forth in Volume 1 of the Supplement to Page and Adams General Code of Ohio, 
and find that all of them contain general clauses like those already noteu. eXCC!Jt
ing possibly that of the city of :\liddletown, which does not clearly claim 'Ill the 
powers of municipal corporations which might be claimed under the constituti-•n, 
but merely the benefit of all general laws of the state of Ohio, applicable to n·.tmici
palities therein existing but "not in conflict with the provisions of this charter," and 
prO\·ides that: 

"The enumeration of particular powers by this charter shall not he 
held or deemed exclusive, but in addition to the powers enumerated herein, 
or implied thereby, appropriate to the exercise thereof, the city shall have 
and may exercise all other powers granted to municipal corporations, un
less such grant of general powers by the State of Ohio is in conflict with 
the provisions hereof." 

This last provision which attempts to set the authority of the charter above 
that of the "State of Ohio" might be deemed indicative of an interpretation to the 
effect that what is meant is the general laws passed by the legislature; for of course 
the charter could not control as against the constitution of the state. 

This examination of the charter provisions now .extant, so far as they are 
available, leads me to make the general statement-as a fact, of course, and not as 
a conclusion of law-that with respect to police regulations charter cities are iu no 
different situation from non-charter cities; that is to say, all cities, both charter and 
non-charter, seem to have all the specific powers set forth in the general laws to 
legislate by way of police regulations. The non-charter cities have such powers 
because, obviously, the general laws apply directly to them; also the charter cities 
have such powers because their charters that have been adopted claim the benefit 
of such powers and, of course, the statutes thus appropriated by the charter cities 
are in terms broad enough to apply to such cities, unless the charters of such 
cities stand in the way. That is to say, a charter might conceivably do no more 
than create a framework of government, being entirely silent as to the powers of 
the municipality for which the frarr.ework was thus created, and it would be per
fectly clear, I think, that the city would "secure immunity" from the general laws, 
to use a phrase that seems to have been used in State vs. Lynch, supra, only to the 
extent of making new provision for the framework of government and the general 
laws would still apply as to the powers of the municipality as a whole. 

So far as the general powers which could be claimed by a charter city with 
respect to police legislation, by virtue of A.rticle XVIII, section 3 of the Constitution, 
are concerned, we have seen that this grant of power is made to all municipalities 
regardless of whether or not charters have been adopted. As to limitation thereon, 
respecting the local nature of the regulations and their conflict with the general 
law, I can see no distinction between the principles that would apply to a charter 
city and those which would apply to a non-charter city. 

Without prolonging the discussion, then, I express the conclusion that every 
statement which I have made respecting the powers of a non-charter city applies to 
every charter city whose charter is set forth in the supplement to Page and Adams 
General Code, and which accordingly I have had an opportunity to examine. 
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Only in the event that some municipal charter which I han· not .;een l'Xprl's.;ly 
re,tricts the n:unicipality ur it- council, or leg-i,Jative horiy. to the exercise nf tl'wer 
power' !Jy \\ ay of j.JO!icc leg-islation than those which it might claim under fa\·or of 
the general laws or con,titution, could it l•c ~aid that the police powers of .;urh city 
would he in any wise different from tho,e of a non-charter city . 

.:\s to the powers of the >o-callct! "model" charter municipalitie>, i. c .. those 
which have by vote of their electors, adopted one of the atlditional Ia\\·-; rderrcd 
to in .\rticle XVIII, section 2 of the con,titution. and found in 103 0. L, it may 
be saitl that "model'' charters in no wise deal \\·ith the ,ubjel't of the powcrs of 
municipalities, hut only with the framework of g-overnment. However. Article 6. 
section I, of that act, 103 0. L., 778, the same being a part of section 3515-1, provides 
that the powers conferred upon municipalities by the municipal cnt!l', 'n fctr as 
applicable, shall govern, unless otherwise provided by law. Such provision may he 
proposed by the kgislative authority of any municipality, or by the electors of 
such municipality by petition * * * Such provisions shall take effect and he 
m force when approved by the majority of the electors voting thereon. 

So that it appt:ars that it is competent for such "model charter" comn: unities 
to alter the powt:rs which they possess under the general law in this way. As I 
have intimated, in dealing with the chartt:r cities, however, such alteration would 
have to be by way of restriction rather than by way of enlargement before any 
perceptible difference between the real powers of a model charter municipality rtnd 
non-chartered municipalities would be created. 

This last rt:mark brings out a point common to charter municipalities and 
"model charter" municipalities which han altered the powers they have under the 
general law. Conceivably there may be in a charter or in the alterations made in 
its power by a model charter municipality a provision granting specific and detailed 
authority to deal with some subject ma~ter that the General Code does not rr.ention 
or govern by some such general language as a grant of power to provide for the 
public peace, health or safety. Such a provision would remove all question as to the 
power of the municipality to adopt snch regualtions under favor of it. nut it 
would amount to nothing as reflecting upon the question of conflict between the 
local regulation and the general law, for as we have seen, that question is always 
one of the legislative intent, i. e., the intent of a single legislative body-the general 
assembly of the state-and where that body has pas;ed two laws, one directly regu
lating a specific subject and the other granting specific authority to municipalities 
to regulate that subject, it is very clear that it cannot be claimed that an exercise of 
municipal power in accordance with the grant of the general assembly can create 
a conflict with the general Ia w, because the grant itself is a part of the general 
law. Hut where the specific authority to make police regulations of a certain char
acter emanates, not from the general assembly but either from the constitution, 
Article XYIII, section 3, or from the charter, this reasoning cannot he indulgt:d in, 
for the constitution itself provides that the action of the general assembly shall 
control in case of conflict, and nothing is clearer than that a locally adopte<l organic 
law, whether it be called a charter or alterations in the powers of a "model" charter 
comrr.unity, cannot be a "general law." 

Therefore it seems clear that the application of the principle set forth in the 
abo\·c quotet! passage in Dillon on ~Iunicipal Corporations might produce a different 
result on the point of conflict as between the exercise of specific authority emanating 
from the general assembly of the state and the exercise of like specific authority 
emanating from locally adopted organic law. 

Very truly yours, 
JoSEPH ~IcGHEE, 

A ttorne:y-Grncral. 
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1500. 

STATE MEDICAL BOARD AUTHORIZED TO :\lAKE RULE TO ACCEPT 
EXA:-oUNATION PAPERS SUB:IIITTED TO U. S. AR:\IY EXA:\IIXERS 
IN LIEU OF EXAMI~ATIOX BY BOARD. 

1. The state medical board is authori::ed to receive applicants who are medical 
officers in the United States army, navy and marine hospital service a11d make a 
rule having their examin<Jtion papers, uith printed questions attached, submitted 
under seal to the examiners of the state examini11g board for inspection, and if 
questions and answers are found satisfactory to the examiners of the state medical 
board, certificates may be granted to such medical officers through such examination 
to practice medicine or surgery in Ohio. 

2. The chapter of our General Code in which is contained the medical laws of 
this state does not apply to a commissioned medical officer of the United States 
army, naVJ•, or marine hospital service in the discharge of his profrssional duties. 

CoLUMBus, 0Hro, October 7, 1918. 

The State Medical Board, H. 111. Platter, Secretary, Columbus, 0/zio. 

GENTLEMEN :-You request my opinion as follows: 

"I am directed by the State Medical Board to submit to you for an 
opinion an inquiry as follows received frorr. \V. C. Braisted, :\I. D., chair
man of the National Board of Medical Examiners: 

' * * * When a medical officer holding a certificate from the 
National Board makes application for licensu·re in Ohio, his examination 
papers, with printed questions attached, be submitted under seal to the ex
aminers of the Ohio State Medical Board for inspection, and if satis
factory a further oral test be required as seerr.s necessary. * * *' ' 

The board desires to know whether such arrangement can be construed 
as in conformity with the provisions of sections 1273 and 1274, or 1282 of 
the General Code of Ohio." 

Sections 1273, 1274 and 1282 G. C., referred to by you, read as follows: 

Section 1273.-"The examinations of applicants for certificates to prac
tice medicine or surgery shall be conducted under rules prescribed by the 
state medical board. Each applicant shall be examined in anatomy, physi· 
ology, pathology, chemistry, materia medica, and therapeutics, the princi
ples and practice of medicine, diagnosis, surgery, obstetrics and such other 
subjects as the board requires. The applicant shall be examined in 
materia medica and therapeutics and principles and practice of medicine 
of the school of medicine in which he desires to practice, by the number of 
members of the board representing such school." 

Section 1274.-"If the applicant passes such examination and has paid 
the fee required by law, the state rr.edical board shall issue its certificate 
to that effect, signed by its president and secretary, and attested by its 
seal. Such certificate when deposited with the probate judge as required 
by law, shall be conclusive evidence that the person to whom it is issued 
is entitled to practice medicine or surgery in this state. An affirmative 
vote of not less than five members of the board is required for the issuance 
of a certificate." 
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Section 1262.-"The state medical board may dispense with the ex
amination of a physician or surgeon, duly authorized to practice medicine 
or surgery in another state, a territory or the District of Columbia, who 
wishes to remove from such state, territory or district and reside and 
practice his profession in this state, upon his complying with the following 
conditions : 

Such physician or surgeon shall make an application on a form pre
scribed by the board, pay a fee of fifty dollars and present a certificate or 
license issued by the medical hoard thereof; provided the laws of such 
state, territory or district require of ph) sicians and surgeons practicing 
therein qualifications of a grade equal to those required of physicians and 
surgeons practicing in Ohio, and equal rights are accorded by such state, 
territory or district to physicians and surgeons of Ohio holding a certifi
cate from the state medical board who desire to remove to, reside and 
practice their profession in such state, territory or district." 

In order to understand fully section 1273 G. C., it is necessary to examine the 
language contained in certain other sections of the General Code, which language 
refers to the filing of applications by persons who desire to take exardnations for 
certificates to practice medicine and surgery in the State of Ohio. 

Section 1269 G. C. provides that: 

"Each person who desires to practice medicine or surgery shall file 
with the secretary of the state medical board a written application, under 
oath, on a form prescribed by the board, and furnish satisfactory proof 
that he is more than twenty-one years of age and of good moral character." 

While said section says "each person," it will be hereinafter noted that the pro
visions of this act, that is, the act of which section 1269 is a part, do not apply to 
all persons, that there are certain exceptions among whom are commissioned medical 
officers of the United States army, navy or marine hospital service when in the 
discharge of their professional duties, and what I shall say herein will apply to 
such commissioned persons only in so far as they are practicing their profession 
other than in an official way, or, in other words, this opinion will only refer to such 
military officers who desire to receive licenses and to practice medicine and surgery 
in Ohio other than as such officers. 

After the written application referred to in section 1269 is filed, as is provided 
by said section, then the same is examined that the preliminary educational qualifi
cations of the applicant rr.ay be determined. The following preliminary educa
tional qualifications shall be sufficient to admit the applicant to an examination, 
viz: (1) a diploma from a reputable college granting the degree of A. B., B. S., 
or equivalent degree; (2) a diploma from a legally constituted normal school, high 
school or seminary, issued after four years of study; (3) a teacher's permanent or 
life certificate; ( 4) a student's certificate of examination for admission to the 
freshman class of a reputable literary or scientific college; (5) a certificate is
sued by the entrance examiner who is appointed by the board to conduct such ex
amination, which certificate shows that the applicant has passed an examination in 
such branches as are required for graduation from a first class high school of this 
state. 

If the entrance examiner finds that the applicant possesses the preliminary edu
cational qualifications which bring such applicant within one of the above classes, 
then such entrance examiner shall issue to such applicant a certificate to that effect. 

The applicant must produce such certificate and also a diplon:a from a legally 
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chartered medical institution in the United States in good standing, as defined by 
the board at the time the diploma was issued. and which institution subsequent to 
::\fay 1, 1913, required for admission for the degree of ::\I. D. to such institution a 
preliminary education equal to that required for graduation from a first grade high 
school in this state, or a diploma or license approved by the board which conferred 
the full right to practice all branches of medicine or surgery in a foreign country. 
After such applicant has such preliminary certificate and such diploma or license, 
then he must present same to the board, together with an affidavit that he is the 
person named therein and that he is the lawful possessor thereof, stating his age, 
residence, the college or colleges at which he obtained his medical education, the 
time spent in each, the time spent in the study of medicine and such other facts as 
the state medical board requires. If such applicant is engaged in the practice of 
medicine at the tin:e such application is filed, he shall state the period during which 
and the place where he has been so engaged. It is next the duty of the state 
medical board to examine the credentials of such applicant and if it finds that they 
are proper, then the board shall admit such applicant "to an examination." 

Such is the procedure which is necessary for each person to follow before he 
can take an examination, as is provided by section 1273, to which you refer. Just 
how the examinations shall be held by the board is not specifically pointed out in 
said section. The section simply provides that the examination shall be conducted 
under rules prescribed by the board. The applicant, however, must be examined 
in anatorr.y, physiology, pathology, chemistry, materia medica and therapeutics, the 
principles and practice of medicine, diagnosis, surgery, obstetrics and such other 
subjects as the board requires, provided, however, that the applicant shall be exam
ined in materia medica and therapeutics and principles and practice of medicine of 
the school of rr.edicine in which he desires to practice, by the number of members 
of the board representing such school. Just how much latitude is permitted to 
the board in the holding of such examinations is not determinable from the lan
guage of the various sections of the state medical laws, but it is plain that when 
they are given the right to make rules the legislative intent seems clear that they 
exercise whatever reasonable discretion is necessary in order to carry out the pro
visions of said section. The statutes formerly provided that the board should hold 
examinations in the cities of Cincinnati, Clenland, Columbus and Toledo, but it 
did not say when such examinations should be held, and the board determined to 
hold an examination in Columbus rather than Cincinnati. Suit was brought in the 
case of State ex rei. vs. ::\fedical Board, 12 O. C. C. (n. s.) 189, to compel the 
holding of such examination in Cincinnati, and the court held that while under 
such statute it is the duty of the board to hold examinations in such cities. yet 
inasmuch as the act is silent as to the time when such exarr.ination shall be held, 
and inasmuch as it is the duty of the board to determine the dates and places of 
examinations, a writ of mandamus will not be granted to compel the holding of 
sr.ch examination in the absence of a showing of an abuse of discretion on the 
part of the board with reference to the selection of times and places for the hold
ing of such examinations. If, then, the discretion of the board could not be con
trolled unless that discretion was abused in the matter of the setting of the places 
and dates for the holding of examinations, I am of the opinion that the discretion 
of the board with reference to the manner of holding such examinations cannot be 
controlled unless that discretion is abused. That is to say, if your board deter
mines, in the examining of those applicants for certificates to practice medicine or 
surgery in Ohio who are medical officers, that their exarr.ination papers, with 
printed questions attached, shall be submitted under seal to the examiners of the 
Ohio State ::\fedical board for inspection, and if the examination papers so sub
mitted cover the branches provided for under our laws, and if such applicant quali-
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lies for such examination as is provided by our laws and as abm·e set forth, and if 
~uch applicant passes such examination under the rules prescribed by the board, then 
I am of the opinion that such an examination is a valid examination as is rderred 
to in section 1273 G. C. 

Section 1274 merely provirle'< that if the applicant pa,ses ,uch examination and 
has paid the fee required by law, the board shall issue its certificate to that effect, 
and that when ~uch certificate is deposited with the probate judge as is required 
by law, it shall be conclusive evidence that the person to whom it is issued is entitled 
to practice medicine and surgery iu this state. The provisions of the above section 
apply to ewry certificate issued by the board, whether by examination or by reci
procity, and no matter how the examination is held. If a certificate is granted 
following the examination, then the section applies to such certificate; therefore, if 
an examination is granted, as above indicated, and a certificate granted to the 
applicant, such certificate would be as valid as if the examination were given in 
any other rr_anner. 

You also refer to section 1282 G. C., above quoted. This is what is commonly 
called the reciprocity section of the medical law, that is, the State ::\Iedical board 
may dispense with an examination as far as a physician or surgeon is concerned 
who is duly authorized to practice medicine or scrgery in another state, a territory 
or the District of Columbia, and which physician or surgeon wishes to move from 
such other state, territory or District of Columbia and reside in and practice his 
profession in this state, provided, however, that such physician or surgeon shall 
make application on a form prescribed by the board and shall pay a fee of $50.00 
and shall present a certificate or license issued by the medical board of such other 
state, and provided further that the laws of such other state or territory, or the 
District of Columbia, require of physicians and surgeons who practice therein quali
fications of a grade equal to those required of physicians and surgeons to practice 
in Ohio, and provided further that equal rights are accorded by said other state, 
territory or District of Columbia to physicians and surgeons of Ohio who hold a 
certificate from the State }.fedical hoard :mrl who desire to remO\·e to, reside and 
practice their professions in such other state, territory or district. This is merely 
a reciprocity provision with another state, a territory or the District of Columbia 
and was not made under our laws to include n:edical officers of the United States 
army, navy or marine hospital corps. So that, reciprocity certificates could not be 
issued to medical officers, as such, but, as noted above, the provisions of our medical 
laws do not apply to medical officers of the classes above named because section 1287 
provides in part: 

"* * * This chapter shall not apply to a commissioned medical offi
cer of the United States army, navy or marine hospital service in the dis
charge of his professional duties. * * *." 

If, then, your inquiry refers only to the practice of such officers while they 
are performing service for the army, navy or marine service, you are advised that 
they arc exempted from the provisions of the state medical laws, but if, on the 
other hand, such officers desire to receive certificates to practice medicine or surgery 
in Ohio outside of the United States service, then your board can make a proper 
rule by which a proper exarr_ination can be given as above indicated. 

Answering your question specifically, then, I advise you that the State ::\Iedical 
board is authorized to make a rule that duly authorized applicants who are medical 
officers may have their examination papers, with printed questions attached, sub-
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mitted under seal to the examiners of the Ohio State :\Iedical board for inspection 
and, if satisfactory to the examiners of the State :\1edical board, certificates may 
be granted to such medical officers through such an examination. 

Very truly yours, 
JosEPH :\IcGHEE, 

A ttorne:y-General. 

1501. 

APPROVAL OF BOND ISSUE OF THE CITY OF URBANA, OHI0.-$15,000. 

CoLUMBUS, 0Hro, October 8, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE ME~ :-

In Re: Bonds of the city of Urbana, Ohio, in the sum of $15,000.00 
for the purpose of purchasing equipment for the fire department of said 
city. 

I have carefully examined the transcript of the proceedings of the city council 
and other officers of the city of Urbana, Ohio, relating to the above issue of bonds, 
and find the said proceedings to be in conformity to the provisions of the General 
Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the sarr.e are properly executed and delivered, constitute valid 
and binding obligations of the city of Urbana, Ohio, to be paid in accordance with 
the terms thereof. 

No bond form of the bonds to be printed covering the above issue has been 
submitted to this department for approval, and I am therefore holding the tran
script until such bond form is submitted and approved. 

1502. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

ROADS AND HIGHWAYS-CONTRACT TO IMPROVE NOT RELEASED 
BECAUSE NO CERTIFICATE UXDER 5660 G. C. :\IADE UXTIL AFTER 
FINAL RESOLUTIOX ADOPTED, !\OR BECAUSE OF FAILURE TO 
OBTAIN BRICK OWING TO GOVERNMENT EMBARGO, NOR BE
CAUSE OF DANGER IN PURSUING WORK. 

Under the facts and circumstances of the cases, the reaso11s advanced by 
Stringer & Springer as grounds uPon which they should be released from their con
tract, namely (1) that the certificate of the county auditor to the effect that the 
money was in the treasury to take care of the obligation of the county was not 
made 1m til after the final resolutions were adopted; and (2) that they were pre
vented from getting brick from a certain company owing to an embargo placed 
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11pon tlze slzipmmt of brick b}' tlze federal go'l:enwzellt; alld (3) tlzat an oz·er-lzang
ing bank along the route of said improvement made it dangerous for working upon 
the same, are not sufficient in law to u.·arra11t said co11tractors being released from 
the obligations of their contract. 

CoLl:::ltBl'S, OHIO, October 8, 1918. 

Hox. CLIXTOX CowEx, State Iliglzway Commissio11er, Columbus, Ohio. 

DEAR SIR :-I have your communication of September 26, 1918, which reads 
as follows: 

"For your information, I beg to quote the following from the Journal 
of the Highway Advisory board as of September 24th, 1918: 

'Jefferson Cozmty-I. C. H. Xo. 7, section "]"-Contractors request 
release from contract.' 

A statement was presented signed by Stringer & Springer, original con
tractors for the improvement of section "]", inter-county highway Xo. 7, 
Jefferson county, this statement requesting the cancellation of said contract 
by the highway department. 

The secretary was authorized to submit to ).Ir. ).IcGhee a copy of the 
request of Stringer & Springer together with a copy of the entry on the 
Journal of the Advisory board as of Septerr.ber 24th, 1918, relative to this 
contract." 

To your communication is attached a copy of a letter addressed to you by 
Chief Engineer Bruning; also one addressed to you l>y Stringer & Springer, con
tractors. These communications are too lengthy to quote in full, but the facts upon 
which you desire my opinion are briefly as follows: 

Your department entered into a contract with Stringer & Springer for the im
provement of s~ction "]" of inter-county highway Xo. 7, Jefferson county, Ohio, 
and known as the Ohio river road. The date of the Jetting of this improvement was 
April 28, 1916; the contract was mailed to the contractors on June 7, 1916; thf' 
final resolution of the county commissioners in which they agreed to assume, in the 
first instance, a certain proportion of the cost and expense of the improvement of 
this road, was adopted on April 7, 1916; the certificate of the county auditor to the 
effect that the money was in the treasury of the county to take care of the county's 
share of the cost and expense of the improvement was dated ).Iay 16, 1916; the 
contractors entered upon the construction of this work on or about June 20, 1916, 
and corr.pleted about 90 per cent of the grading of the road in 1916. 

From the communication I take it that but little work, if any, was done upon 
this work after the fall of 1916 l>y Stringer & Springer. 

L'nder the provisions of section 1209 G. C. the state highway commissioner 
took over this contract and is completing the same under contract with l\Iorgan 
Brothers. The contractors, Stringer & Springer, now request that they be released 
from the contract with the State of Ohio, through the state highway department. 
Their request for a release from the obligations under the contract is based upon 
three separate and distinct propositions as set out in their communication to the 
highway department. First, they claim that they should be released for the reason 
that the final resolutions of the county commissioners were entered into on April 7, 
1916, while the certificate of the county auditor to the effect that the money neces
sary to take care of the county's share of the cost and expense of the improvement 
was not made until May 1, 1916; that this is not in conforrr_ity to the provisions of 
section 5660 G. C. and that therefore the final resolutions of the county commission
ers arc void and the contract of the state highway commissioner hased upon said 
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final resolutions is also Yoid, and therefore the contractors should be released from 
the obligations of the same. 

Secondly, the contractors claim that they were not able to secure brick from 
the l\Iack Brick company of Xew Cumberland, West Virginia, with which they 
had contracted for the brick, and this for the reason that the federal government 
placed an embargo on the shipment of brick westward, so they were unable to get 
shipments. ' 

Thirdly, the contractors suggest that there was an overhanging bank along a 
portion of this road which made work and travel along the road dangerous, and 
that the state highway commissioner did not take any steps to remove this bank 
until February, 1918. 

I will note these different matters with a Yiew to ascertain whether any of 
the claims made are of such a nature .as that the contractors should be released 
from the obligations of their contract. 

It occurs to me that the third matter submitted, that is, in reference to the 
over-hanging bank needs but little consideration. There is nothing to indicate that 
this condition made it at all impossible for the contractors to proceed with the 
improvement; in fact, they state that 90 per cent of the grading and much of the 
rolling had already been done in 1916. It is not likely that this over-hanging bank 
made it any more difficult or dangerous to lay the brick upon the road than to grade 
the same and roll it. Hence, I will pass this question by without further consid
eration. 

The first matter suggested is entirely a legal one. I have already held in other 
opinions rendered to your department that the certificate of the county auditor to the 
effect that the money is in the treasury to take care of an obligation should be 
made prior to the time that the county commissioners make a final resolution or 
agreement to the effect that the county will assume a certain part of the cost and 
expense of an improvement. But this proposition must be take\! in connection 
with the facts in reference to which the question is raised. In this case both the 
contractors and the state highway commissioner proceeded in accordance with the 
finding rr_ade by my predecessor, Ron. Edward C. Turner, to the effect that the final 
resolution upon which the contract was based was correct in form and legal in all 
respects. 

Upon the final resolution adopted by the commissioners of Jefferson county, 
Ohio, we find the following conclusion made by my predecessor: 

"DEPARTMENT OF THE ATTORNEY-GENERAL. 

Pursuant to the requirements of section 1178 to 1231-4 inclusive of the 
General Code of Ohio, the foregoing agreement of the board of commis
sioners of Jefferson county, Ohio, is approved as to form and legality. 

May 24, 1916-

Enw ARD C. Tt.:RNER, 

Attonzey-General of Ohio." 

Further, in Volume 1, page 918 of the Annual Reports qf the Attorney-General 
for 1916, we find the opinion of my predecessor, Ron. Edward C. Turner, to the 
effect that this said final resolution was correct and that he had endorsed his ap
proval thereon-

Inasrr_uch as the parties to this proceeding have gone forward on the theory 
that this final resolution was correct in form and legal, inasmuch as the Attorney
General, in accordance with the provisions of section 1218 G. C. had approved the 
same, I do not feel that I should overrule the opinion of my predecessor in refer
ence to this final resolution. 
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It must be borne in mind that the contractors when dealing with public officials 
are held to haYe knowledge of all the acts of said public officials in reference to 
the contract which is made with said officials. Stringer & Springer in entering 
into the contract with the State of Ohio would be held to have knowledge of the 
acts of the county commissioners and of the county auditor as well as of the 
state highway commissioner and the Attorney-General of the state; and for this 
reason I do not feel that they ,hould be allowed to complain of the fact at this late 
date that an error had been made in the proceedings, eYen though I should hold that 
such an error had been made. 

I rendered an opinion to your department in which I held that contractors by 
the name of Rinehart Brothers should be released from their contract upon a con
dition of facts set out in the opinion. This opinion is found in Volume 1, page 
658 of the Annual Reports of the Attorney-General for 1917. In the case of 
Rinehart Brothers, the certificate was not made until after the final resolutions were 
entered into, but there was much n:ore in that case than in the one now before me. 
In that case Rinehart Brothers requested time after time that they might be per
mitted to go ahead with their work stating that they were ready and had been 
ready for a considerable length of time to proceed with the work, but they were 
prevented from doing so owing to the fact that there was no money in the treasury, 
and that the state highway commissioner was not able to deliver the contract to 
them. Owing to the equities in that case I held that Rinehart Brothers should be 
released. 

But the case under consideration is entirely different; the contractors entered 
upon the performance of their work immediately; they received their pay as the 
work proceeded; there was no fault whatever upon the part of the county of J ef
ferson nor upon the part of the officials of the state. Further, it must be remem
bered, that in this case Stringer & Springer have forfeited their contract in not 
complying with the provisions of section 1209 G. C. and have no further rights in 
and to the same. The state highway comrr.issioner has taken over the contract 
under the provisions of said section 1209 which makes it obligatory upon him to 
complete the same by force account, by contract or by any method which may selem 
to him to be for the best interest of the public, paying for the same out of the 
balance that may be due under the original contract, and if there be not sufficienr 
to complete the same, then he must look to the bond for the difference between the 
total cost and expense of the improvement and the original contract price. 

\\' e can readily see from this that the state already has certain rights as against 
both the contractors and the surety on their bond. To be sure, if the contractors 
could be released from the obligations of their contract, the surety on the bond 
would also be released, to the detriment and loss of the State of Ohio. 

Hence, inasrr.uch as my predecessor, Hon. E. C. Turner, passed favorably upon 
this particular final resolution, and both the state highway commissioner and the 
contractors acted in view of this finding, and inasmuch as the contractors have 
forfeited their rights under the contract, and the state highway commissioner has 
taken the same over and is completing the improvement under the provisions of 
section 1209 G. C. it is my opinion that you have no authority in law to declare the 
contract null and void as to the contractors, Stringer & Springer. 

\Ve now come to consider the second matter set up by the contractors, namely, 
that they were not able to get brick from the firm with which they had contracted 
for the brick, and this owing to the fact that the federal government had placed 
an embargo upon the shipping of brick westward during the season of 1917. 

Insofar as the contract between the state highway commissioner and Stringer 
& Springer is concerned. there was no agreement whatever as to the place frorr. 
which Stringer & .Springer should secure the brick. \Vhether they secured the 
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brick from the particular firm mentioned, or whether they secured the brick froin 
some other source, was not important to the state. The only condition required by 
the state was to the effect that the brick should come up to ce·rtain specifications set 
out in the contract. If Stringer & Springer were prevented from getting their 
brick from the particular firm with which they had contracted, they evidently could 
have gotten brick from other sources. 

Further, this embargo that was placed upon the shipping of brick was not a 
lasting order. It was merely temporary. The law is well settled to the effect that 
the mere fact that a contractor is prevented for a time from getting the necessary 
material with which to carry out his contract because of a Jaw or an order of the 
government, he is not therefore entitled to a release frorr: the obligations of his 
contract. 

I went into this matter pretty fully in an opinion rendered by me on August 
10, 1918, to Hon. Benton G. Hay, prosecuting attorney, being opinion No. 1394. In 
this case the contractor was unable for the time to get tar products with which to 
place the top covering upon a highway which he was improving. In considering 
this I arrived at this conclusion: 

"There is one condition attached to the above principle which ought 
to be noted at this time, and that is, that a mere temporary disability to 
perform the obligations of the contract, due to the fact of some law, or 
due to the enforcement of a law already enacted, will not permit a party 
to a contract to refuse to perform his obligations." 

Further along in the opinion I arrive at this conclusion: 

"In the first place, let me say it is my opinion that the contractor 
in your case could not demand as against the wishes of the county com
missioners that he be released from the obligations which he has assumed, 
the order made by the federal government is from the very necessity of the 
case merely temporary in nature, and while the county commissioners could 
not compel the contractor to place upon the road a bituminous top dressing 
during the period of the war, yet after the war closes the county commis
sioners, if they so desire, undoubtedly could hold the contractor to the obli
gations entered into by him in his contract with the county." 

Hence, in reference to the matter which I am now considering, let me suggest 
(1) that Stringer & Springer were not justified in simply relying upon the Mack 
Brick Company for the furnishing of the brick necessary for the construction of this 
highway. If they could not secure the brick from this firm, they should have se
cured the brick from some other source; and (2) even though they were prevented 
for the time in getting brick, due to the embargo placed upon the shipping of brick 
by the federal governrr:ent, yet this embargo was merely temporary and not per
manent, and hence would not be a sufficient ground upon which the contractors 
should be released from the obligations of their contract. 

Hence, in view of all the above I advise you specifically that the reasons ad
vanced by Stringer & Springer as a basis upon which they ought to be released 
from the obligations of their contract are not sufficient in law to warrant their 
release. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 



.\TTOR:\EY-GEXEH.\L. 

1503. 

APPROYAL OF BOXD ISSL'E OF HAXCOCK COt:XTY, OHI0.-$19,325.00. 

CoLDIBl:S, Omo, October 10, 1918. 

The Industrial Commissioll oj Ulzio, Columbus, Ohio. 

GEXTLF..:I!EX :-

In Re: Bonds of Hancock county, Ohio, in the sum of $19,325.00 in 
anticipation of the collection of taxes and assessments to pay the respective 
shares of Hancock county, of Liberty township and of the owners of 
benefited property assessed of the cost and expense of constructing the 
Ottawa-Findlay I. C. H. Xo. 223 road improvement located in said county 
and township. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Hancock county, Ohio, and of other officers 
relating to the above issue of bonds, and find the proceedings to be in conformity to 
the provisions of the General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obli
gations of Hancock county, Ohio, to be paid in accordance with the terms thereof. 

Yours very truly, 
JoSEPH :\fCGHEE, 

A ttome:y-General. 

1504. 

APPROVAL OF ARTICLES OF IN CORPORA TJOX OF THE FIRST 
RO:MAX CATHOLIC ST. ELIAS BEXEVOLEXT ASSOCIATIOX. 

CoLUMBt:s, OHIO, October 11, 1918. 

HoN. \VILLIAM D. Ft:Lrox, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your favor under date of October 9, 1918, sub
mitting for rr.y approval the Articles of incorporation of The First Roman Catholic 
St. Elias Benevolent Association, together with check for $25.00 covering the filing 
fee of said articles. 

I do not know anything in the statutory provisions relating to the incorpora
tion of associations of this kind which require my official approval of these articles, 
but treating your submission of these articles as a request for my opinion with; 
respect to the validity of the articles of incorporation, I beg to say that I find the 
same to be in all respects regular, save and except that conformable to the provis
ions of section 9427 General Code, as construed by this department from time to 
time, the word "stipulated" should be inserted in the purpose clause of the articles 
between the word "of" and the word "benefits." 

I herewith return to you the said articles of incorporation for correction in 
the manner aboYC indicated, together with the check for $25.00 before noted herein. 

Yours very truly, 
JoSEPH :\fcGHEE, 

A ttr~rney-General. 
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1505. 

FORFEITED LAXDS-REDE:IIPTIOX AXD RIGHTS OF PARTIES. 

A is the owner of property in fee simple u:lziclz becomes delinqueut for non
payment of taxes in 1897. 

B buys the land at deliuqueut tax sale iu 1898 aud pays the taxes for the 
year 1899; thereafter the property becomes delinquent again for taxes and is offerer! 
for sale and for want of bidders is forfeited to the state: 

HELD, assuming that the state has not disposed of the property and that B, 
never received a tax deed. 

1. A's right of possession has never been disturbed. 

2. B's equity in the property is either extilzguished or barred by lapse of time 
in 1918. 

3. An outsider may acquire perfect title to the premiser by procuring the owner 
to redeem them from forfeiture and taking a general uarra11ty deed from the 
ow11er. 

CoLUMBT.:s, Omo, October 11, 1918. 

Hox. ADDISON P. ::\1INSHALL, Prosecuting AttorneY, Clzi/li;;Jtlze, Ohio. 

DEAR SIR :-By letter of September 16th, supplemented by your communica
tion of October 4th, you have requested my opinion upon the following questions: 

"A is the owner of a piece of property in fee simple, the property is 
allowed to become delinquent by A, by reason of non-payment of taxes for 
the years of 1887 and 1888. 

The property is offered for sale by the county treasurer, under section 
5711 G. C. and sold to B, a certificate is issr.ed to B by the county auditor 
under section 5715 G. C. B pays the taxes for the year of 1899, and al
lows the land to become delinquent by reason of non-payment of taxes 
for the years of 1900 and 1901. 

Thereupon the land is again offered for sale by the treasurer at delin
quent land sale in the year of 1902, not sold for want of bidders, and there
fore forfeited to the state. 

How may A the original owner again come into possession of this land 
in the year of 1918? 

What equity if any has B in this property? 

C an outsider desires to purchase this property. \Yhat procedure must 
he take and what equity if any, or what settlement if any, must he rr.ake 
with A and B ?" 

As to your first question I may say that nothing in the staterr:ent of facts 
shows that A has ever lost possession of the land in question. Xeither the sale 
thereof at delinquent tax sale nor the forfeiture thereof to the state would put him 
out of possession. The purchaser at the delinquent tax sale acquired no right of 
possession--iindeed he never acquired perfect title at all,-merely a lien and an 
inchoate right to receive a deed, of which apparently he has never availed himself. 
If he (B) is in possession I am of the opinion that A can maintain ejectment against 
him; because as against the whole world excepting the state of Ohio A is the owner 
of the tract. 
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Thcvcnin n. Le,,cc of Slocum, 16 Ohio, 519; State ex rei. ,.,. Gnr!frry. 
62 0. S. 1R 

Your statement of fact,; r!oc.; n11t -how that the land wa' ever ~old at forit·ite<l 
land sale. I assume therdore that the >tate has nen·r disposer! of it, "' that no 
one claiming title from the state ha.; rlisfHl:iscs . .;cr! .\. You do not say that the >tate 
has in any other manner rli,posse!',;crl . \. 

In short, without further faet.; at least, I rio not see that the tirst fJtll''tirm -ub
mitted hy the county auditor to you and hy you to me exists at alL 

By this purchase of the quantity of the land at delinquent tax sale D acquired 
the state's lien for the taxes which he paid and, as stated, an inchoate right to re
ceive a deed at the end of two years (scctim1 5719 G. C.). You do not state that 
B is asserting any right to recei\·e a deed at this time. I an: inclined to the opin
ion that B would han: no right at this time to call for a deed. He has allowed the 
land to become again delinquent and it has been forfeited to the state. It now has, 
therefore, the status of "forfeited land" and is no longer "delinquent JaneL" \\'hile 
I am unable to find any case directly in point, 1 repeat my opinion that B can not 
now call for a deed. 

B's only other right was an interest in the land in the nature of a lien thereon 
representing the lien of the state for the taxes which he paid. If the delinquent 
tax sale was in all respects regular there would be some doubt as to whether or 
not this lien could be enforced otherwise than by calling for a deed under proper 
circumstances (See Cleveland Trust Co. vs. Brown, 17 C. C. n. s. 304). If B clid 
have any right to enforce his lien in any of the usual ways such right, in my opin
ion, was of the same character as that given to a purchaser at an irregular tax sale 
by section 5724 of the General Code which created such lien, as follows: 

"Vpon the sale of land or town lots for delinquent taxes, the lien which 
the state has thereon for taxes then rlt:.e shall he transferred to the pur
chaser at such sale: If such sale should he invalid on account of irregu
larity in the proceedings of an officer, having a duty to perform in relation 
thereto, the purchaser at such sale shall be entitled to receive, from the owner 
of such land or lot, the amount of taxes, interest, and penalty legally due 
thereon at the time of sale, with interest thereon from the time of payment 
thereof, and the amount of taxes paid thereon by the purchaser subsequent 
to such sale. Such land or lot shall he hound for the payment thereof." 

Under this section it is helcl that an action to enforce the lien exprPssly pro·· 
vided for in the latter part thereof is suhject to the six year statute of limi
tations. 

Wilbie vs. ::\IcCiymon, 11 C. C. n. s. 509; Wolcott vs. Holland, 5 C. C. 
n. s. 604. 

This statute of lirr.itations hegins to run at the expiration of two years from 
the date of the sale. On the facts as the auditor states them, then, (though the 
dates seem to be in some confusion) H's right to enforce the lien of the state 
for the taxes which he paid, if such right ever existed, became harrecl in 1907. 

I therefore arrive at the conclusion that B has lost all enforcible rights which 
he ever had under the tax sale to him. 

C, the outsider, would in my opinion get a perfect title to the premises hy deal
ing with A for A's legal title and redeeming the land from the forfeiture under sec
tion 5746 of the General Code, which provides as follows: 
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"If the former owner of a tract of land or town lot, which has been 
so forfeited, at any time before the state has disposed of such land or lot, 
shall pay into the treasury of the county in which such land or lot is sit
uated, or into the state treasury, all the taxes and penalties due thereon at 
the time of such forfeiture, with the taxes and penalties which have since 
accrued thereon, as ascertained and certified by the auditor, the state shall. 
relinquish to such former owner or owners, all claim to such land or lot. 
The county auditor shall then re-enter such land or lot on his tax-list, with 
the name of the proper owner." 

I have previously assumed that the state has not disposed of the land, so that 
the right of redemption still exists in the original owner. A is the original owner 
because B never acquired any title to the land. A may then certainly redeem it. 
The right to redeem seerr.s to be limited to the "former owner," which has been 
held to apply to his heirs. 

Reynolds vs. Lieper's Heirs, 7 Ohio, (pt. 1) 17; Tullis YS. Pierano, 9 
c. c. 647. . 

To avoid all question it might be best for the parties to deal with each other 
so that the redemption is made in the name of A. That is, A (with money furnished 
by C, of course,) can redeem from the forfeiture by paying all the unpaid taxes 
charged against the property with the penalties which have accrued, and then exe
cute a general warranty deed to C. C will then have a good and perfect title be
cause B's right to call for a deed and his right, if any, to enforce the lien which 
was transferred to him have both been extinguished, the one by the subsequent for
feiture of the land to the state, and the other possibly by the same event and cer-
tainly by the lapse of time. · 

Of course, all the statutes considered in this opinion have been repealed by an 
act passed in 1917. Such repeal, however, does not affect the rights that vested 
and became divested under the statutes as they were when the transactions inquired 
about occurred. Very truly yours, 

JosEPH ::\IcGHEE, 
A ttonzey-Gcueral. 

1506. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS XOS. 15 AND 67 OF 
WOOD BROW~ PLACE SUBDIVISIOX, COLU::\IBUS, FRAXKLIX 
COU~TY, OHIO. 

CoLUMBt:s, 0Hro, October 11, 1918. 

HoN. CARL E. STEEB, Secretar:y, Board of Trustees, Ohio State University, Colton
bus, Ohio. 
DEAR SIR :-I am in receipt of abstract of title covering the following lots of 

land located in the city of Columbus, county of Frankin and State of Ohio, and 
described as follows: 

Being lots Xos. fifteen (15) and sixty-seven (67) of Wood Brown 
Place subdivision, as the same are numbered and delineated upon the ro
corded plat thereof, of record in plat book 5, page 196, recorder's office, 
Franklin county, Ohio. 
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I haYe examined said abstract ancl lind no material defects in the chain of title 
to ;aid prcmiocs as disclost:cl thereby. 

Said abstract does not show any liens or encurr_brances on said property, except 
the taxes for the year 1918, which arc undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on October 3, 1918, 
a good title in John :\I. Hess, to the prcmi,L·s hereinbefore described. 

I am returning herewith the ahstract submitted by you. 
Yery truly yours, 

JosEPH :\!cGHEE, 
.1 ttonzey-G ell era I. 

1507. 

APPROV.\L OF ABSTRACT OF TITLE TO LOT XO. fi9 OF WOOD BRO\VX 
PLACE SUBDIVISIOX, COU.J:\IBUS, FRAXKLIX COUXTY, OHIO. 

Cou:.:~rBcs, Ouro, October 11, 1918. 

Hos. C.\RL E. STEEB, Secretary, Board of Trustees, Ohio Stat,• l:ni1·ersit:y, Colzmz
bus, Ohio. 

DEAR SIJ{ :-I am in receipt of abstract of title co\·ering the following lot of land 
located in the city of Columbus, county of Franklin and State of Ohio, and de
scribed as follows : 

Being lot Xo. sixty-nine (69) of \\'oO!l Brown Place subdivision, as 
the same is numbered and delineated upon the recorded plat thereof, of 
record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I haYe examined said abstract and find no material deiects in the chain of title 
to said premises as disclosed thereby. 

Said ab,tract does not show any liens or encumbrances on said property, except 
the taxes for the year 1918, which arc undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on October 3, 1918, 
a good title in Hannah :\1. Kennedy, to the premises hereinbefore described. 

I am returning herewith the abstract ,uhmitted hy you. 
Very truly yours, 

JosEPH McGHEE, 
.-1 ttome}•-Gelleral. 

1508. 

APPH.O\'AL OF ABSTRACT OF TITLE TO LOTS XOS. 70, 71, 72 AXD 73 
OF \\'OOD BRO\VX PLACE St:BDI\'ISIOX, COLL\IBCS, FRAXKLIX 
COL'"XTY, OHIO. 

CoLt'~IBrs, Omo, October 11, 1918 . 

.Hox. C.\RL E. STEEB, SccretarJ', Board of Trustees, Olzio State l'l!i~·crsity, Colzmz
bus, Olzio. 

DE.\R SIR :-I arr_ in rcCl·ipt of abstract of title covering the following lots of 
land located in the city of Columbus, county of Franklin and State of Ohio, and 
described as follows : 

10- -Yo!. !I.-A. G. 
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Being lots Xos. seventy (70), seventy-one (71), seventy-two (72) and 
seventy-three (73) of \\'ood Brown Place subdivision, as the same are num
bered and delineated upon the recorded plat thereof, of record in plat 
book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said abstract and find no material defects in the chain of 
title to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, ex
cept the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on October 3, 1918, 
a good title in :\Iary E. Hess, to the premises hereinbefore described. 

\Vhile I am passing favorably upon the title to the above named lots standing 
in the name of :\lary E. Hess, as of date October 3, 1918, I desire to call attention 
particularly to one matter connected with the chain of title to lots Nos. 72 and 73. 
In so far as the records in the office of the recorder of Franklin county, Ohio, are 
concerned, said lots ?\ os. 72 and 73 stand in the name of Eliza J. Hess. John K. 
Kennedy n:akes affidavit which is made a part of the abstract and states that Eliza 
J. Hess made a last will and testament which was offered for probate on the day 
upon which the affidavit was made and that :\Jary E. Hess is her only daughter and 
only heir at law, and that all the estate, both real and personal, of Eliza J. Hess 
passes under her will to :'1-Iary E. Hess: that Eliza J. Hess had property at the time 
of her decease valued at over $100,000, and that her debts do not exceed $6,500.00. 

Thus whether the will is probated or not, :\Iary E. Hess will corr.e into the legal 
possession of lots Nos. 72 and 73. If the will is probated she would get them by 
devise. If it should not be probated, she will get title to said lots by descent. 
However, she takes said lots subject to the debts of the decedent, Eliza J. Hess. 

Taking the sworn statement of John K. Kennedy at its full weight, which I do, 
I notice that there is an abundance of property to take care of the debts of Eliza 
J. Hess, without resorting to these two lots. However, this question might arise: 
Suppose Mary E. Hess should sell all the real estate before the debts of Eliza J. 
Hess are paid and there is not sufficient personal property to pay the debts, what 
would be the position of the state in reference to these two lots, inasmuch as it 
would be compelled to take them subject to the debts of Eliza J. Hess? I do not 
think the state would suffer in this respect, due to the principle laid clown in Xellons 
et al. vs. Truax, et al., 6 0. S. 98, to the effect that in a case where several pur
chasers buy real estate encumbered by legacies, the property transferred is liable to 
the payment of the liens, upon it, because of the legacies, in the inverse order in 
which the purchasers acquired ownership. The syllabus in this case reads as fol
lows: 

"Where T. devised to his son all of his real estate, by his paying the 
valuation of two thousand dollars (after the decease of testator's wife), 
equally to his six children, the legacies thus created are a charge upon the 
land devised, which may be enforced against it in the hands of purchasers 
from the devisees, although they purchased without actual notice of the 
incumbrance, and for good considerations paid. 

The several purchasers of such incumbered property are liable to the 
payment of the liens upon it, according to the inverse order of time in which 
they acquired ownership. 

The rule of pro rata contribution does not apply, in this state, to ven
dees of incumbered lands, who became seized at different dates." 
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In the opinion on p. 10-t the court say, in commenting upon another case therein 
cited, as follows: 

"This case was al.Jiy considered, and while it reaffirms former decisions 
of the court against the application of the pro rata principle of contribution 
to purchasers of incun:bered real estate, also holds the doctrine that there 
is no distinction, in thi' particular, between mortgage, jurlgmcnt, and testa
mentary liens ; and that as between purchasers, they are all to have the 
same effect. It was a case of a charge upon real estate arising out of a will, 
and presented the question of the order of liability of several purchasers of 
the incumbered property acquiring their interest at different time;;. It was 
quite similar, in its main features, to the one now under consideration, and 
sustains fully the view we express." 

Under the above principle I feel that the State of Ohio is perfectly safe 
and fully protected in the purchase of these two lots. The state heing the first 
purchaser of any of the real estate, all other purchasers would take the real estat'e 
subject to the payment of the debts of the decedent in the inverse order of time 
in which said real estate is purchased and hence the state would be the last one to 
be called upon to answer for any of the dehts of the decedent; ami inasmuch as 
the property of the decedent is worth over $100,000.00, while the debts amount to 
only $6,500.00, the state is fully protected. 

I am returning herewith the abstract submitted by you. 
Very truly yours, 

JosEPH :\TcGHEE, 
.-1 ffOYII!'J'·Gcueraf. 

1509. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS XOS. 6 AXD 14, HUX
TINGTOX TOWNSHIP, LORAIX COUXTY, OIIIO. 

Cou::~mes, OHIO, October 11, 1918. 

Board of Agriculture of Ohio, Columbus, Ohio 

GEXTLDIEX :-I am in receipt of your letter of October 7, 1918, enclosing ab
stract of title CO\'ering the following described property, situated in the township 
of Huntington, county of Lorain and State of Ohio: 

Being all of lots X os. six ( 6) and fourteen (14) in tract X o. fi\·e 
(5) in the northwest quarter of said township, excepting- therefrom ten 
(10) rods square on the southeast corner of lot Xo. six (6) conveyed to 
the board of education of Huntington township and three and ninety-three 
hundredths (3 93-100ths) acres of land across lot Xo. fourteen (14) from 
northeast to southwc,t, appropriated for railroad purposes hy The Lorain, 
Ashland & Southern Railroad Corr.pany, and containing within said boun
daries, ninety-nine and three-eighths ( 99-) ~ths) acres of land in lot X o. 
six (6) and one hundred and seven-hundredths (100 7-100ths) acres in lot 
X o. fourteen (14), be the same more or less, but suhject to all legal high
ways. 
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I have examined said abstract and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, ex
cept the taxes for the year 1918, which are undetermined and unpaid. 

I am therefore of the opinion that said abstract disclosed on September 30, 
1918, a good title in Samuel Denton Bradner, :\Iary Louisa Roice, :\Iargaret Anna 
Holcomb and Orrie Emma Bradner, to the premises hereinbefore described. 

\Vhile I am passing faYorably upon the title to said property as shown by the 
abstract submitted to me, there are two matters to which I desire to call attention: 

( 1) There was no administration had upon the estate of George H. Bradner, 
who was the father of the persons who now have title to said property and from 
whorr. they secured the same by descent. There are two affidavits attached to the 
abstract, one of which was made by one of the heirs at law of ::\Iargaret Anna Hol
comb, to the effect that George H. Bradner died on November 17, 1906, and that 
at the time of his death there were no outstanding debts against him excepting 
those of his last sickness and funeral expenses and that these were paid from his 
estate by ]. T. Haskell as agent and attorney for the heirs at law of said George 
H. Bradner. 

The other affidavit was made by J. T. Haskell, stating that he paid all the 
funeral expenses and debts arising during the fast sickness of George H. Bradner; 
that said George H. Bradner died on X ovember 17, 1906, intestate, and that to his 
knowledge, after investigation, there were no other outstanding debts of any kind 
against said estate. 

Of course these two affidavits do not entirely eliminate the question of claims 
against the estate of George H. Bradner, for which claims the real estate in question 
would be liable; but inasmuch as twelve years have elapsed since the death of 
George H. Bradner, I feel justified in passing favorably upon the title to this prop
erty and not put the heirs to the trouble and expense of having the estate of their 
deceased father administered upon. 

The two affidavits above mentioned state that George H. Bradner died on Xo
vember 17, 1906, and I am taking this to be the fact, although in an affidavit made 
by :\Iargarent Anna Holcomb under the statute, for the purpose of transferring 
the title to this property upon the records, from George H. Bradner to the heirs 
at law, a statement is n·.ade that he died on Xovcmber 17, 1916. I am considering 
this to be a typographical error. If George H. Bradner actually died at such a 
later date, I would not pass favorably upon the title to this property. 

(2) The second matter to which I will direct attention is that the affidavit 
made and filed in pursuance of statute, for the purpose of transferring, upon the 
records of Lorain county, the title of this property from George H. Bradner to 
said heirs at law, is signed by but one heir, namely, :\Iargaret Anna Holcomb. 

The statute (section 2768 G. C.) provides as follows: 

"Section 2768. * * * Before any real estate, the title to which shall 
have passed under the laws of descent shall be transferred, as above pro
vided, from the name of the ancestor to the heir at law or next of kin of 
such ancestor, or to any grantee of such heir at law or next of kin; * * 
such heir at law or next of kin * * * shall present to such auditor the 
affidavit of such heir or heirs at law or next of kin, or of two persons res
ident of the State of Ohio, * * *" 

setting out the fact of the death of the original owner, the elate of his death, the 
heirs, their relationship to the deceased and the real estate of which the decedent 
died seized and the interest which each heir has in the property. 
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\\'hile to my knowledge the courts have never pa.;sed upon this section. it is my 
opinion that the affidavit should be -.if!ned by all the heir,; at law or hy two persons 
who are ~tranger~ to tht: c,;tatl:; hut this may be placing a technical con,truction 
upon the "cction, and ina-much as the affidaYit ha, already been filed with the re· 
corder, I do nut feel that I ,;huuld require th~: heirs at law to prepare and file 
another affidavit, although I think thi- i' the construction which should ),e placed 
upon the language of saicl ..ratnrc. 

I am rt:turning her~:with the a1Hract ,LlJmitt<:d by you. 

1510. 

Very truly yours, 
JoSEPH :\IcGIIEE, 

Attorney-Ge1zcral. 

:\IL'XICIPAL COL'RT OF .\LLIAXCE-GOVERXOR FILLS \-.-\C.\XCY 
CAL'SED BY RESIGXATIOX OF CLERK. 

Under the act creating a municipal court for the city of .-llliancc and certain 
townships in the cou1zty uf Stark (I07 0. L. 660), the guz·ernor of the state is 
authori:::ed in law to fill a ~·acancy caused by tlze resignation of the clerk of said 
mwzicipa! court under the provisions of section 38 of tlze act. 

CoLl:~IBn, Onro, October 11, I9I8. 

Hox. :\hLTOX C. :\IooRE, Judge oj the JI~t~zicipal Court, .·!l!ianre, Ohio. 

DE.\R SIR :-I have your communication of September I2, I9I8, which reads 
as follows: 

"The :\Iunicipal Court of .\lliance, Ohio, was created by ;pecial act of 
legislature and said act is found in the 107th volume of the Ohio Laws. 
page 660. 

Section 26 of said act provides that the clerk of said court shall he 
elected for a tenr. of fonr years beginning January I, I918. 

B. was duly elected and qualilied and has served as clerk of said court 
ever since January I, I9I8. He has now tendered his resignation as clerk 
as aforesaid, effective September 30 next. 

The question now arises as to who has the authority to appoint his >UC

cessor. Sections 35 and 38 of said act are the only sections within the act 
bearing upon this proposition and it is difficult to determine the intentirm 
of the legislature upon this proposition. 

\\'ill you kindly advise me who has the authority to fill this vacancy?" 

The act which created the municipal court of ~\lliance i, inrlctinite and uncer
tain, not only in reference to the particular matter ahout which you inquire, hut in 
relation to others as well. You call attention to the provi,ions of sections 35 and 
38 of the act, as pertaining to the question which you submit, hut suggest that it 
is uncertain as to whether they apply. 

Section 35 of the act reads in part as follows (section I579-229. 107 0. L. (,69) : 

"\\'henever the incumbent of any office created by this act, excepting 
the municipal judge shall he temporarily ahsc11t or i11capacitated from actiii!J, 
the judge shall appoint a substitute who shall have all the qualification-; re-
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quired of the incumbent of the office. Such appointee shall serve until the 
retum of the regular incumbent, or until his incapacity ceases. * * *" 

In my opinion it would be placing a violent construction upon this proVIsiOn 
to hold that it applies to a case in which the incumbent of an office resigns the same. 

\Ye will now consider the provisions of section 38 of the act (section 1579-232 
G. C., p. 670 of 107 0. L.), as to whether they could be made to apply to the resig
nation of the clerk of the municipal court. This section reads as follows: 

"The judge of the municipal court shall be subject to the same disabil
ities and may be rerr.oved from office for the same causes as the judge of 
the court of common pleas. The vacancies arising from any cause except 
as herein provided shall be filled by appointment by the governor of the 
state." 

The provisions of this section are very peculiar. The first paragraph of the 
section deals exclusively with the judge of the municipal court, but says nothing in 
reference to him in the way of filling a vacancy in the event his office becomes 
vacant. It merely puts him on the same plane, in reference to disaBilities and re
moval from office, as is the judge of the court of common pleas. The latter part 
of the section relates to vacancies and reads as follows: 

"The vacancies arising from any cause except as herein provided shall 
be filled by appointment by the governor of the state." 

At first thought we might reach the conclusion that the vacancy suggested has 
to do with the office of the judge of the municipal court only and not with any 
other office; but we must remember that the first part of this section does not deal 
with vacancies. Hence it is my opinion that the latter part might cover vacancies 
in general occurring under the provisions of this act, and that whenever vacancies 
occur, no difference to what office they may apply, the governor of the state shall 
fill the vacancy, except where the act itself makes provision for the filling of the 
vacancy. The fact that the word "vacancies," instead of "vacancy" is used in the 
latter part of the section, strengthens me in my view. If the legislature had in
tended the latter part of the section to apply merely to the judge of the municipal 
court and to no other officer provided in the act, it is my opinion that the singular 
instead of the plural of the word would have been used. 

Hence answering your question specifically, it is my view that it becomes the 
duty of the governor of the state to fill the vacancy caused by the resignation of 
the clerk of your municipal court. Very truly yours, 

1511. 

JosEPH :\lcGHEE, 
Attorne)•-Gelleral. 

ARTICLES OF IXCORPORATIOX OF THE A:\IATECR CLUB OF ROSS
FORD-CORRECTIOXS SCGGESTED. 

CoLniBt:s, OHio, October 12, 1918. 

Hox. \\'rLLI.UI D. Ft:LTOX, Secretary of State, Columbus, Ohio. 

DEAR SrR :-You have submitted for my opinion the question as to the legality 
of the purpose clause of the articles of incorporation of The Amateur Club of 
Rossford (Kolko Amatorskie Z Rossford). 



-~TTl JRXEY -GEXER-~L. 1319 

The purpose clause of said articles reads as follows: 

"Said corporation is formed for the purpose of to play shows (theater), 
benefit for merr.bers, and spread patriotism for the Polish cause. The re
hearsal and the private and public rendition of theatrical performances, the 
providing of other forms of public entertainment and amusement: the re
ceipt from the performance to be used for the mutual protection and relief 
of the members of said organization, receiving and raising funds hy dona
tion and by assessment on ib members; giving financial aid to its members 
when disabled by sickness or accident, and payment of benefits, on the death 
of members; of constructing, bu)·ing, leasing. owning, maintaining and sell
ing such real estate, buildings and personal property as rr.ay be necessary 
or convenient to the carrying out of said purpose, and the doing of all 
things necessary or incident thereto." 

The social features noted in the purpose clause above noted might well be cov
ered by incorporation not for profit under the general incorporation laws of the 
state. Other provisions of the purpose clause, however, indicate a purpose on the 
part of the proposed association to conduct the business of insurance, and this 
purpose must be covered by incorporation under statutory provisions relating spe
cifically to the incorporation of insurance organizations of this kinu. 

Authority to incorporate for insurance purposes set out in the purpose clause 
of these articles must be found, if at all, in the provisions of section 9427 General 
Code. The provisions of this section in its application to organizations of the 
kind here in question, have been discussed in opinions of this department from 
time to time, and it will serve no useful purpose for me to enter upon an extended 
discussion of the provisions of this section at this time. 

It is sufficient to say that in my opinion the purpose clause of the articles of 
incorporation here submitted can be amended so as to substantially comply with 
the provisions of section 9427 General Code by making the following insertions: 

( 1) A ftpr the words "members of said organization" insert a semi-colon in
stead of the comma as now appears. 

(2) Between the word "organization" and the word "receiving" and after the 
semi-colon to be inserted, insert the words "and for said purpose." 

(3) Between the words "payrr.ent of" and the word "benefits" insert the 
words "stipulated amounts as." 

The articles of incorporation submitted are herewith returned. 
Yours very truly. 

JosEPH ::\fcGHEE, 
A ttorneJ•-Gelleral. 

1512. 

APPROVAL OF COXTRACT BETWEEX THE A::\IERICAX GREEXHOUSE 
::\1FG. CO., OF PAXA, ILL., AXD THE BOARD OF COXTROL OF THE 
OHIO AGRICC'LTL'RAL EXPERDIEXT STATIO:\. 

CoLl'~IBl'S, OHio, October 14, 1918. 

Hox. \\'. H. KR.DIER, Bursar, Ohio Agricultural Experimc11t Statio11. TVoostcr, 0. 

DEAR SIR :-You have submitted for my approval contract entered into on June 
28, 1918, between The American Greenhouse ::\Ifg. Co., of Pana, Ill., and the board 
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of control of the Ohio Agricultural Experiment Station, for the construction and 
completion of greenhouses for the sum of $8,500.00. \Vith said contract you sub
mitted a bond to secure said contract. 

Having received from the auditor of state a certificate that there are funds 
available for the purpose not otherwise obligated, and finding the contract to be in 
compliance with law, I have this day approved the same and ti.led the same, to
gether with the bond, in the office of the auditor of state. 

I am herewith returning to you the balance of the papers submitted. 

1513. 

Very truly yours, 
JosEPH l\IcGHEE, 

Attorney-General. 

MUXICIPAL CORPORATIOX-:.IAY NOT CHARGE COST OF STREET 
FLUSHER AS PART OF COST OF CLEAXIXG STREETS I:-.J GIVE~ 
YEAR XOR USE PROCEEDS OF STREET CLEAXIXG ASSESS:.,IENT 
BOXDS THEREFOR. 

A municipal corporation may not, under authorit:,• of section 3839 et seq. G. C., 
purchase a street flusher to be used in cleaning its streets through its officers and 
include the initial cost of the flusher as a part of the entire cost and expense con
nected with clemiing streets in any given :year; nor may it purchase such a flusher 
out of the proceeds of bonds issued under section 3845 G. C. in anticipation of the 
collection of assessments for this purpose, such bonds being limited in am:ount to 
the assessments for a single :,•ear. 

A municipal corporation is without power to issue bonds or borro·w money for 
the purpose of buying a street flusher. 

CoLlJMBGS, OHIO, October 14, 1918. 

Bureau of !lzspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLBiEN :-I am in receipt of a letter from the city solicitor of \Vashington · 
· C. H., Ohio, advising me that your bureau desires an answer to the following ques
tion which arises in that city: 

"Under authority of sections 3839 et seq. of the General Code, can a 
municipal corporation, through its officers, purchase a street flusher for 
cleaning its streets, and include the initial cost of flusher as part of the 
entire cost and expense connected with cleaning streets, the entire cost to 
be assessed against properties abutting on streets so cleaned?" 

As I interpret this inquiry in the light of a conversation with the city solicitor 
the point in which all concerned are primarily interested is the question as to the 
manner in which a municipality may secure the funds with which to purchase 
apparatus of this character; for if the first cost of the flusher can be included in 
the assessment about which inquiry is made, then it may be purchased from the pro
ceeds of the bonds issued in anticipation of the levy or collection of such assess
ment under authority of section 3845 of the General Code, which will be hereinafter 
referred to; whereas if this is not the case it would appear that there is no way to 
borrow money for this purpose, as section 3839 G. C., comrr.only known as the 
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Longworth act, does not authorize hands to be issued for the purchase of machinery 
or equipment to be used in ,prinkling or 'weeping the street-. anrl I knr ,,1- of no 
statutory or other auth(1rity in a municipality to borrow money for the purpose in
dicated, unless the expenditure im·,,J\'ed may be regarded as a part of the cost of 
sweeping or cleaning the street,; fur which assessments or special taxe" may be 
levied. It 1\'ould follow, therdore, that if a ncgatiYe amwer be giYen tn the ques
tion a' suhmittecl by the city '"licitor ,,-c would he clrinn to the cum·lu,ion that 
apparatus of this kind could only 1Jl' acquire<! for a \'illage by the expenditure of the 
proceeds of general tax le\·ics i or the >cnicc fund. 

The question as to the inclu-iun of the purchase price of a street flu,hcr in the 
total cost of an asses,mcnt for cleaning ;treets, etc. in\'oke;; consideratirm of the 
following sections of the General Code: 

Scctio11 3839 :-"~Iunicipal corporations may sprinkle with water, 'weep, 
and clean any street,; or alleys, or parts thereof. ~ \ll such work may be 
done by contract or by and through the officers of the corporation. Hcjore 
suclz u:ork slza!l be do11e by or tlzrouglz suclz officers, tlze cowzcil tlzcrcoj 
slzal/ pass an ordina11ce autlzori::ing tlze officer or officers lzad11g the care 
oj streets a11d allcJS to purchase or rent tlzc llCcessarJ tools, maclzinCrJ' a11d 
applia11ccs, to employ tlze 1zeccssary labor, a11d to do such ,,·ork." 

Sectio11 3841 :-"* * * From the statements so filed (hy ll hoard of 
commissioners whom the director of public service is authorized but not 
required to appoint for the purpose of deterrr_ining the necessity of sprink
ling or cleaning a given street) and from such other information as may 
come to his knowledge, or upon failure of the commissioners to file such 
statement, the director of public sen-ice may determine and recommend to 
the council, as provided in the next section, what work is necessary to be 
done, upon such streets or alleys, or parts thereof, within any such period." 
(one year or part thereof). 

S ectio11 3842 :-"The council of a city upon the recommendation of the 
director of public service, or the council of a village, may prm·ide hy or
dinance for sprinkling with water, sweeping, or cleaning of such streets or 
alleys, or parts thereof. For the purpose of carrying out the provisions of 
this section and of the next three preceding sections, one ordinance may 
be made to include one or more streets or alleys, or parts thereof, and one 
or more of the powers granted by such sections." 

S cctimz 3R44 :-"The entire cost and expense conllectcd u.•itlz a11_r suclz 
-work in mzy ::car. except as herein prm·iclen, whether done by contract, or 
hy and through the officers of the corporation, may, hy ordinance, be 
assessed upon the ahutting or other specially benefited property, and hy any 
one of the methods rr.entionerl in the first section of this chapter. The 
asses,.ments so leded may be collectcrl in one in,tallment in the manner 
provider! in the case of assessments for street impron-ment•, hut if it 
deems expt:rlient the council may levy and collect such as>essments, at 
any time, before or after the completion of the work. Such assessing or
rlinance may !Jc made to include the property ahutting upon any one or 
more streets or alleys, or parb thereof, and one or more of the powers 
granted in the prl-ccrling fin~ sections." 

Sectio1z 3845 :-"Bond.;, notes or certilicates of indelJtcdness may he 
issued and ,old hdore or after doing 'uch work in anticipation of the levy 
or collection of such a'sessments, and may be authorized and provided for 
in the assessing onlinance, or in a separate ordinance, but no publication 
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of such assessing ordinance or of the ordinance authorizing and providing 
for such notes, bonds and certificates of indebtedness shall in any case 
be required." 

Section 3846:-"Xo part of the cost and expense connected with such 
work shall be paid by the n:unicipal corporation, except when the whole or 
any portion of a street or alley upon which work shall be done passes by 
or through a public wharf, market space, park, cemetery, structure for 
the fire department, waterworks, school building, infirmary, market building, 
workhouse, hospital, house of refuge, gas works, public prison, or any 
other public structure or public grounds within and belonging to the cor
poration, and, subject to the limitation hereinbefore imposed in this chap
ter, the council may authorize the proper proportion of the estimated cost 
and expense of such work to be certified by the clerk of the corporation 
to the county auditor and entered upon the tax list of all taxable real and 
personal property in the corporation, and they shall be collected as, and in 
addition to, all other taxes. The right of the corporation to levy such 
assessments shall not be affected by the tax valuation of the property to 
be assessed or by the amount of assessments theretofore levied upon such 
property." 

The group of statutes from which quotation is made embodies a method of 
assessment entirely distinct from that embodied in sections 3812 et seq. of the Gen
eral Code. It is true that in section 3812 G. C. it is provided that the council of 
any municipal corporation n:ay assess upon specially benefited lots or lands 

"any part of the entire cost of an expense connected with the improvement 
of any street * * * by grading, draining, curbing, etc., * * * and 
any part of the cost of lighting, sprinkling, sweeping, cleaning. or planting 
shade trees thereupon.'' 

This declaration in section 3812 may, in my opinion, howe\·er, be taken as 
declaratory of all purposes for which the municipality may levy and collect special 
assessments for the improvement of a street, and the sections immediately follow
ing and providing the machinery for making an ordinary street improvement to be 
paid for by special assessment cannot have complete application to sweeping, clean
ing and sprinkling streets for the following reasons: 

( 1) X o resolution of necessity is required. ).lerely the passage of an ordi
nance and sen-ice of notice thereof (sections 3842 and 3843 G. C.) is sufficient to 
initiate the n:achinery of sweeping streets. ~Ioreover it would be ridiculous to 
hold that section 3815 G. C., which requires the establishment of a grade and the 
approval of plans, specifications and profiles for the proposed improvement, is ap
plicable to cleaning and sweeping streets. 

(2) The provision that the corporation shall pay part of the cost and expense 
of the improvement, not less than one-fiftieth and the cost of intersection, cannot 
apply, because of the explicit provisions of sections 3844 and 3846 G. C. to the 
effect that the entire cost and expense of the improvement shall be assessed upon 
the property owners unless the street to be cleaned or swept passes by public 
grounds, in which event the municipality is in effect to be assessed therefor. In 
fact the very inclusion of section 3846 G. C., above quoted, in the statutory scheme 
for the sweeping and cleaning of streets rather conclusively shows the separation 
of the two methods of procedure; for if the group of statutes immediately follow
ing section 3812 G. C. apply in their entirety, section 3846 G. C. would not have 
been necessary, section 3837 G. C. containing a complete provision practically iden
tical with section 3846 on this point. 
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(3) The machinery of iiling- claims for damages. etl' .. ~\·hich i- a part of the 
general sections, could han· llfl applil'ation to cleaning- and :'\ncping- ,;trccb. This 
is another reason for dispt'n,ing with the resolution of necessity a' a part of the 
procedure for sweeping strecb. 

( 4) .\n ordinary street impronment mu:;t be done by contract, (section 3833 
G. C.) whereas it is expres,ly provickrl in scl'tion 3g39, supra, that the work of 
cleaning and ,weeping streets may be "by and through the officers of the corpora
tion" as well as by contract. 

(5) The requin·mt>nt that no rmhlic improvement a part of the co't of which 
is to be specially assessed shall be made without the concurrence of three-fourths 
of council, except upon petition (section 3835); and the further provision to the 
effect that when a petition suhsl'rihed by three-fourths of the interested owners of 
abutting property is filed the entire cost rr.ay he assessed, cannot have any application 
to sweeping and cleaning streets. 

::\Iany of these features of the applicable statutes were dealt with in an opinion 
of recent elate to your bureau relating to the power of municipal corporations to 
assess the cost of lighting streets upon the property abutting thereon. It is, per
haps, too much to say, as I have indicated, that the machinery for sweeping and 
cleaning streets on the assessment plan is entirely distinct from that for making 
street improvements by assessments generally. It is sufficient to observe that the 
latter is, in a large part at least. a separate and distinct procedurt>. ::\fort>owr I am 
of the opinion that in spite of what is said in section 3812 above referred to, the 
sweeping and cleaning of streets can only be done on the assessment plan by com
plying with the group of sections which I han quoted; so that the general features 
of the street impronment statutes cannot be used in sweeping and cleaning streets. 

These observations clear the way for a careful examination of the statutes 
which I have quoted, and in particular for the consideration of the meaning of the 
declaration of section 3844 G. C. to the effect that "the entire cost and expense con
nected with any such work ill any ·year * * * may be assessed upon the abutting 
or other -specially benefited property" and that in section 3846 to the effect that 
"no part of the cost and expense connected with such work shall be paid hy the 
municipal corporation" except when the public is the owner of abutting property. 
Do these provisions irr.ply that a municipality may incur no expense in connection 
with the sweeping and cleaning of streets, which shall be a charge on the general 
duplicate, unless the street upon which the work shall be done passes by public 
ground? If this be the meaning of these provisions then it might be argued that 
the purchase of a street flusher, being an expense attributable to cleaning streets, 
could not ht' made a~ a charge on the w·neral funds of the corporation, and if this 
should be true, we would have to inrruire whether or not the initial cost of such 
equipment could be practicably and legally assessed upon the owners of abutting 
property when the equipment after its purchase would helong to the municipality. 

Considerable difficulty is involved in the ultimate questions which have been 
suggested, for it is clear from the statutes which I have quoted that streets are to 
be swept and cleaned as separate thoroughfares, or at least that council is not 
obliged to pass a single ordinance providing for the sweeping and cleaning of 
streets which are to he swept and cleaned in a single legislative act. ::\Ioreover the 
council has power under section 3629 G. C. to provide for sweeping and cleaning 
streets by general taxation instead of on the assessment plan, and it has been held 
that the two plans may be combined. 

Hunter vs. Austin, 9 C. C. 583. 

Hence it would be very difficult to apportion the first cost of a street flusher 
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among the various streets that are to be cleaned, or between the streets that are to 
be cleaned by assessment and those that are to be clea11ed by general taxation. 

::\Ioreover, the validity of levying special assessments for the purpose of 
sweeping and cleaning streets may be called seriously into question. See Dillon on 
::\Iunicipal Corporations, Volume 4, page 2583, where it is pointed out that in many 
states: 

''The power to impose a special assessment for that purpose (sprink
ling streets) is denied on the ground that the effects are not substantial or 
permanent and are too intangible to be designated as an irr.provement which 
will confer a special and peculiar benefit on the property" (citing cases 
from Xew York, Illinois, ::\Iichigan, ::\Iissouri, ::\Iontana, Utah and Ken
tucky). 

So that it would seem that if the statute should be interpreted as requiring the 
inclusion in the total cost of the sweeping and cleaning for which assessments may 
be levied of the initial cost of a street flusher which is to become the property of 
the corporation, and may be used on any of its streets, the validity of the statutes 
themselves would be called into question. 

The general statutes providing what may be included in the total cost and im
pro\·ement for which assessments may be levied do not afford much help because 
of the extreme generality of their terms and because of the doubt which exists 
about their application to sweeping and cleaning streets. Thus section 3896, which 
possibly applies, after enumerating various items of cost which are to be included 
in the cost of the improvement, concludes with the vague and unsatisfactory phrase 
"and any other necessary expenditure." . 

Under this section it has been held in Ohio that the cost of sun·eying and en
gineering which is done by the salaried officers of a n·.unicipal corporation and was 
paid for out of the general fund cannot be included in the assessment. 

Longworth vs. Cincinnati, 34 0. S. 101. 

The reason assigned, however, is that :\Iunicipal Code is to be so interpreted as 
to make such salaries a charge on the general duplicate. 

Cases in several states are not all in accord with Longworth vs. Cincinnati on 
this point. 

See: In re Fifth Ave. Sewer, 4 Brew. (Fa.) 364, accord; People 
ex rei. vs. Kingston, 56 X. Y. Supp. 606; Gibson vs. Chicago, 22 Ill. 556; 
contra. 

In our case, however, the operation of the principle relied upon in Longworth 
vs. Cincinnati is not clear because we must first decide whether it is the clear intent 
of all the statutes now in force that any expense incurred for the purpose of clean
ing and sweeping streets shall be paid out of the general fund, and to do this we 
must interpret the language of sections 3844 and 3846 G. C. last above quoted. 

Of course it is clear that the council might provide for sweeping and cleaning 
-streets on the contract plan instead of through the officers of the municipality. If 
this plan should be chosen the contractor would undoubtedly include in the price for 
which he would do the work some part of the cost of equipment belonging to him 
which he would use on the work, and no question could be raised as to the validity 
of including the entire contract price in the cost of the improvement; and if the 
municipality should own a street flusher and then decide to let the work by con-
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tract, the cr>ntractor to use the city's street flusher and to pay or allow the city 
something in the nature of rent for its use, the total contract price cnulrl be 
assessed without making any clerluction for the rent paid to the city for the U>e of 
its equipment. 

:\IcGiynn YS. Tolerlo, 22 C. C. 3-t. 

So that it might be argul'rl that if the city cho>e to do thl' work itself it could 
at least include as part of the total cost to be assessed a rea:;nnabl•· rt'ntal for the 
use of the equipment belonging to the city on the particular street which was being 
cleaned on the assessment plan. 

It seems to me that the an>wer to the principal (]Uestions ahoYe sugge,terl is 
furnished by consideration of the clause "in any )"l'ar" as found in the context 
quoted irom section 3844 G. C. in connection with what appears to be the controlling 
idea of the whole group of statutes under examination, which is that the thing to 
be assessed is the annual cost of a continuous sen· ice. • \s pointed out in the 
other opinion, to which reference has been macle, the primary difference between 
the machinery for assessing the cost of sprinkling stn'ets and that for assessing the 
cost of making a specific improvement in a street is just this: the latter is a method 
of apportioning a part or all of the cost of doing a single thing; the former is a 
method of apportioning all the cost of furnishing a continuous or intermittent ser
vice. X aturally the cost to be apportioned in the one case is certain and fixed once 
and for all when the specific thing to be done is accomplished; naturally also the 
cost to be apportioned in the case of the former must be ascertained from time to 
time by marking off a period of service, such a-; a year or a number of years. 

In the case of the statutes under consideration the thing to be assessed is the 
annual cost. From this it follows rather clearly, it seems to me, that only such 
items as are referable to a given year are to be assessed. 

This statement really furnishes a complete answer to the question submitted 
by the solicitor. For it is clear that the initial cost of a street flusher is not an ex
penditure rt'ft>rahle to a single year bec:ltlse the probable life of the apparatus un
doubtedly exceeds a single year, whatever may be said of the possibility of appor
tioning such an expenditure among the various streets. 

It would, therefore, in my judgment be illegal to include the entire initial cost 
of a street flusher in the assessments for cleaning and sweeping streets for a single 
year. 

It still might be argued that although the entire cost might not be assessed in 
a !-dnglc year, it might be spread OYl'r a number of ) ears which the council might 
e>timate to he the probable life of the apparatus and the as"~'"menb for such sub· 
sequent years might be anticipated by the issue of bonds under section 3845 G. C. 
Such an ar[,:ument would present an interesting question arising by analogy from the 
decision in :\!cGlynn vs. Toledo, supra, on the theory that the municipality might, 
as it were, rent its own equipment to different ,;treets ami include a reasonable 
rental cost in the cost of sweeping for a given year, and thus ultimately reimburse 
itself for the initial expenditure of the assessments; hut this argument would lead 
to no definite conclusion in connection with the question submitted, unless it could 
be determined that unrkr :;ection 3845 G. C. bonds, notes, certificates of indebted
ness, etc., may be issued and sold in anticipation uf the levying or collection of 
assessments for more than one year. I do not hcliew that this can he done. It is 
true, perhaps, that under section 3842 G. C. council may pass an ordinance providing 
for the sweeping and cleaning of a large number of stn·ets or alleys on the assess
ment plan, and that this ordinance will stand until it is repealed, and afford the 
basis of making annual ao;.;e<'>menb thereafter. Xe,·ertheless, each assessment 
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is for the cost and expense of sweeping or cleaning a particular street for a single 
year, and section 3844 G. C. specifically provides that such assessments are to be 
collected in one installment. There is nothing to prevent council from repealing 
such an ordinance at any time after it has been passed except as to proceedings 
already initiated and deciding to sweep and clean all streets by general taxation, or 
to eliminate some streets from those to be swept and cleaned on the assessment 
plan and adding others. 

This being the case I do not believe that section 3845 can be so interpreted as 
to authorize the borrowing of money in anticipation of more than one assessment. 

I, therefore, arrive at the conclusion that whatever may be the power of a 
municipality to include in the assessment for sweeping or cleaning a particular street 
for a particular year, a reasonable sum by way of compensation for the use of a 
street flusher owned by the municipality in such work for such period of time-a 
question which I do not decide-the entire initial cost thereof may not be included 
in a single annual assessment upon all the streets swept and cleaned for that year, 
nor can funds for the purchase of such a flusher be acquired by the issuance of 
bonds under section 3845 G. C. in anticipation of the collection of assessments for 
sweeping and cleaning during future years sufficient in number to cover the probable 
life of the apparatus. 

Finally it is my opinion that the only way in which a municipal corporation can 
acquire the necessary f10n-expendable machinery and appliances for doing the work 
of sweeping and cleaning, through its own officers, is by expending the proceeds 
of tax levies accumulated in the proper subdivision of the service fund for this 
purpose. Very truly yours, 

1514. 

JoSEPH ilfcGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF CITY OF EAST CLEVELAND, OHIO. 
$17,500.00. 

CoLcMBcs, OHio, October 14, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In Re: Bonds of the city of East Cleveland, Ohio, in the sum of 
$17,500.00, to pay the city's portion of the cost and expense of certain 
designated street improvements in said city. 

I have carefully examined the transcript of the proceedings of the city council 
and other officers of the city of East Cleveland, Ohio, relating to the above issue 
of bonds, and find the said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid and 
binding obligations of said city, to be paid in accordance with the terms thereof. 

X o bond form of the bonds to be printed covering the above issue has been 
submitted to this department for approval, and I am therefore holding the transcript 
until such bond form is submitted and approved. 

Very truly yours, 
JosEPH :VfcGHEE, 

Attorney-General. 
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1515. 

BOARD OF EDL"C\TIOX-TL"'TIOX OF PL"PIL \YHO HAS CO~IPLETED 
COL.RSE PRESCRIBED, E\.EX THOL"GH DIPLO~I.\ \YITHHELD, 
~Il:ST BE PAID AT HIGH SCHOOL. 

A pupil zdw completes the course of study prescribed b}' a board of educatio1J 
is COilsidered a graduate e·ven though his diploma has bew withheld from! him and 
the board of educatioll of such pupil's residellce must pay his tuitioll at a higlz 
school the same as though he had recei'l..·ed said diploma. 

A diploma must be granted to any o11e zdw completes the curriculum ill any 
high school. 

The statute which required a pupil to delh·er a1z oration or declamatio11, or read 
a1t essa}' at a comme11cement exercise before such pupil was entitled to a certificate 
of graduation, has bem repealed. 

If the board of education has i11cluded in its course of study the writing of a 
thesis and a pupil refuses to -u:rite such thesis, the said pupil is not a graduate of 
such school and is not entitled to his diploma. 

CoLL'MBL'S, OHio, October 15, 1918. 

Hox. \VAYNE STILLWELL, Prosecuting Attorney, Jlillersburg, Ohio. 

DEAR SrR :--..;Your request for my opinion reads: 

"During the school year of 1914-15 the Killbuck Village School district 
maintained a second grade high school, under section 7748 G. C. One G. 
0. was, with several other pupils, attending the said Killbuck high school 
and doing the senior, or third year, work; that said G. 0. did the work as 
stated and shown on the enclosed certificate, which gave him credit for 
twelve high school units, fully completed, and that several years prior to 
the year 1914 the board of education of Killbuck Village School district 
adopted the course of study as shown by the certificate hereto attached, 
and that the said G. 0. had completed in a satisfactory manner said adopted 
course of study in all of its branches at the tirr.e that the commencement 
was held at the close of the school year of 1915; that the record of the 
school board does not show that graduates from the Killbuck high school 
were required to write an oration to the approval of the superintendent of 
the Killbuck school in addition to the adopted course of study above re
ferred to. The facts concerning said oration are as follows: 

The board of education placed the management and conduct of the 
commencement in the hands of their high school principal and superin
tendent, but the records of the school board do not disclose this fact, it 
being only a custom. The said superintendent required each member of 
the graduating class to deliver an oration, or write a satisfactory theme. 
The then:e was written by G. 0., but was not acceptable to the superintend
ent and G. 0. refused to rewrite or compose another theme, and as a re
sult of that action he was not permitted to take part in the commencement 
exercises, nor was he granted a diploma from the high school showing 
that he had corr.pleted the course required by the school board. 

In the year 1915-16 the said G. 0. attended the ~Iillersburg school, a 
high school of the first grade, and the tuition for such attendance has not 
been paid. \Vho, under these facts and circumstances, is liable for the pay
ment of the tuition, the Killbuck village board of education, or the par
ents of G. 0 ?" 
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Section 7748 G. C. provides in part: 

".\ board of education * * ,., providing a second grade high school 
as defined by law, shall pay tlze tuition of graduates residing in the district 
at any first grade high school for one year * * *" 

The first question to be determined is, what is a graduate and was G. 0. a 
graduate from said school at the end of the school year of 1914-15. You say in 
your statement of facts that he had completed the course of study in all of its 
branches, as said course had been adopted by the board of education and that it 
was completed in a satisfactory manner by said student, but that his high school 
diploma was refused him because he failed to re-write a theme as requested by 
the superintendent of schools, who had charge of the commencement exercises. 

Boards of education are required to prescribe a course of study for all schools 
under their control and such courses of study are approved by the superintendent of 
public instruction. The said superintendent of public instruction, upon the course 
of study and the work performed in such school, issues to such board of education 
a certificate designating whether a school is a first, second or third grade high 
school. The writing of the theme in this case was not a part of the course of study 
prescribed by the board of education of such school and the question is, was said 
pupil a graduate, having completed the course of study but not having received 
his diploma. 

To graduate is defined by \Vebster as "To pass to, or to receive a degree," and 
Patterson, ]., delivering the opinion of the court in Pe.ople ex rei. Johnson vs. 
Eichelroth, 2 L. R. A., 770, (Calif.) where a statute containing the word "graduate" 
was being construed, said: 

"But I do not think it necessary to give the word, as used in this 
statute, a strict and technical definition. In the construction of a statute 
the intention of the legislature is to be ascertained, not so much from the 
phraseology in which the intent has been expressed, as from the general 
tenor and scope of the legislation on the subject. * * * It cannot be 
said that the meaning of the word is clear; and in such case the statute 
should be given such construction as will not deprive the person in its 
construction of a substantial right." 

\Vhat was the intention of the legislature, when it enacted General Code sec
tion 7748? ::\Ianifestly to secure to all pupils, who had finished a certain lower 
course of study, the advantages of a higher school education. The pupil in this 
case had finished all that was required of him by the board of education when it 
adopted the course of study and there was no 'provision of statute which required 
him to take part in the commencement exercises as requested by the superintendent. 
True, the board of education had a right to make all rules governing itself, its em
ployes and pupils, but there is nothing in the statement of facts submitted by you 
which indicates that any rule of the board had been violated by the pupil when he 
refused to re-write his theme. 

Section 7656 G. C. provides that: 

"A diploma must be granted by the board of education to any one 
completing the curriculum in any high school, which diploma shall state 
the grade of the high school issuing it as certified by the superintendent of 
public instruction, be signed by the president and clerk of the board of edu-
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cation, the ouperintendent and the principal of the high ~chon!, if such thC're 
lH:, and >hall Lear the date of it, is,;ue." 

It !'ct•ms to rr.e, from the language container! in the ahoYe quater! section, that 
when said pupil completed the cour,e of study of curriculum in !'aid high school 
there was nothing for the bnarcl of education to do hut to grant him sairl _<liploma, 
and the fact that they refmcrl to do 'o would make him no lc;s a graduate than if 
said diploma had hccn rklin·recl to him after he harl completed ,air! schrH1! course. 
If the statute is to l>e g-in:n that con-truction as will not depriYc the per,;on inter
ested in its construction of a ,ubtantial right, then this 'tatute must be gin·n that 
construction which, after a per" l11 ha, completed a course of study, \\ill entitle 
such person to be considered a graduate ancl he entitlccl to high school tuition, even 
though a diploma is refu,ecl such pupil because he clocs not re-write a theme to 
make it satisfactory to the superintendent. The superintendent was following the 
statute as it existed prior to 1914, or under what was commonly known as the Box
well-Patterson law. Said statute provided that each successful applicant for a 
Doxwell-Patterson certitlcate, which was a Cl'rtiticate entitling pupils to admission 
to high schools, should be required to deliver an oration or declamation or read an 
essay, and after the pupil had thus perforn:ecl, then the hoard of education should 
issue such pupils a certificate, stating that the applicant took part in such com
mencement. But, that law was repealed in 1914 and no similar prm·ision was en
acted in its place. .So that, I can come to !Jut one conclusion anrl that is, con
sidering the laws as they existed at the end of the school year in 1915, when a pupil 
finished the course of study provided !Jy the board of education in said high school, 
he was entitled to his diploma and must Le considered a graduate, and the hoard 
of education of the district where pe resides must pay the tuition for such pupil at 
the first grade high school 'in ::\Iillersburg. If, however, the board of education had 
included in its course of study the writing of a thesis and the pupil would refuse to 
write same and thereby fail to complete the course so prescribed, then and in that 
event it would be unnecessary for me to conclude that the hoarrl of education of 
the district of such pupil's residence would not have to pay said tuition. 

V cry truly yours, 
JosEPH ::\fcGHEE, 

.1 ttonzey-Gcl!cral. 

1516. 

TEACHER-ATTEXDIXG IXSTITUTE DURIXG V.\C\TIOX EXTITLED 
TO IXSTITCTE FEES, THOCGJI OXLY TEACHES T\\'0 WEEKS, IF 
C.\LLED TO AIDIY SER\.ICE. 

TF/zcrc a teacher uttc11ds the institute during tlzc <·acation period, or z,·hcn the 
schools arc not in session. and rccciz·cs a ccrtificote of attcnda11ce franz the cowzty 
superilztcndcut fur nut more than fh·e days of actual attendance, and begins to teach 
z.:itlzilz three months after the institute, but teaches for only tz.:o -uxeks and then 
joins the r·nited States army, the institute: fees arc: pa_\'a/J/c as an addition to that 
part of the first 11101ztlz's salary received b;y such teaclzer. 

CoLL\Inl."!', Omo, October 15, 1918. 

Hox. El."GEXE \YRTr.HT, Prosecuting Attomc:;•, Logan, Ohio. 

Ih:.\R Sm :-Your rerJuest for my opinion reads: 

"In Hocking county a teacher was employed to teach the 1Inion Furnace 
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school and he, being within the draft age, between 18 and 45, after teaching 
two weeks resigned his school to enter the Ohio University under the prop
osition from the gonrnment to furnish free tuition, board and clothing to 
registrants eighteen years of age, in colleges. 

This young man has only taught two weeks and is making claim for 
institute money, he having attended the Hocking County Institute within 
three months prior to his employment. 

It is my opinion that he is not entitled to his institute money for the 
reason that he did not teach a full month * * * I am asking an npin
ion from your department on this question." 

The statute which refers to institute fees for teachers is section 7870 G. C., and 
provides in part: 

"* * * The board of education of all school districts shall pay the 
teachers and superintendents of their respective districts their regular sal
ary for the week they attend the institute upon the teachers or superin
tendents presenting certificates of full regular daily attendance, signed by 
the county superintendent. If the institute is held zvhen the public schools 
are not in session, such teachers or superintendents shall be paid ta·o dollars 
a day for actual daily attendance as certified by the county superintendent, 
for not more than five days of actual attendance, to be paid as an additiott to 
the first month's salary after the institute, by the board of education by 
which such teacher or superintendent is then employed. In case he or she 
is unemployed at the time of the institute, such salary shall be paid by the 
board next err.ploying such teacher or superintendent, if the term of em
ployment begins within three months after the institute closes." 

In your case the teacher attended the institute as required by the statute and, 
I am taking it, received his certificate of attendance fron: the county superintendent. 
The institute was held during vacation time or at the time when the schools were 
not in session. He began teaching within the time required by statute, but failed 
to teach the full first month because he was permitted to attend the training school 
for persons within the draft age, he being within that age. He only taught two 
weeks, or one-half of the time mentioned in the statute, and the question now is, 
can he receive such institute fees as an addition to his first pay, the same being less 
than one n:onth's salary? 

The objects of the institute fees are, as noted by the circuit court in Board of 
Education vs. Burton, 11 0. C. C. (n. s.) 103-105: 

"To encourage teachers to avail themselves of the opportunities afforded 
by the institutes and to better fit themselves to instruct the youths com
mitted to their charge. This is a policy commendable in itself and likely 
to be a public bene1ir, and :my act or agreement in contravention of it should 
receive little favor at th•! hands of courts." 

But it is urged that the ;.;>acher did not teach the full month and did not earn 
the entire month's salary and therefore could not receive the month's pay. While 
the above is true, yet he did receive salary, whether rightfully or wrongfully I 
shall not decide here, and he received the same for the teaching he performed dur
ing the first month affP.r the institute, and, as far as the teacher was concerned, he 
performed every act on his part necessary to the receh·ing of the institute fees, ex-
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cept, as ahO\·e noteri, possibly the act of teaching the remaining two weeks of the 
first month. 

As noted in Beverstock \'S. Board of Education, 75 0. S., 144, 152: 

"\\"hen he so becomes employed, his rate of compensation is fixed, and 
on presentation of the proper certificate, showing that he had attended the 
preceding institute for a week, his compensation for that week is ascer
tainable and his 1 zy/zt to rccci<:c it complete." 

You call my atteution in your communication, and in that part which I have not 
quoted above, to an opinion of the Attorney-General rendered in 1913 and found 
in Volume 2 of the :\ ttorney-General's Reports for that year, at page 1082. The 
case under consideratiOn there was different from your case, as will be noted by 
the facts therein contained. In that case the teacher performed one full month's 
service and received his institute fees and the question was whether or not the substi
tute teacher, who had <:lso attended the institute and who finished he term of the 
first teacher, and who bLgan teaching within three months after attending the insti
tute, should receive his institute fees after the institute fees had been paid to the 
first teacher. The opinion held, and we think rightfully too, that both teachers were 
entitled to the institute fees. 

From a consideratioa of all the above, I can come to hut one conclusion and that 
is that when the board of education paid the teacher in your case the salary he 
earned during the first tr_onth, he was also entitled to his institute fees, in addition 
thereto. 

1517. 

Very truly yours, 
JOSEPH :\!cGHEE, 

Attomey-Gmeral. 

APPROVAL OF BIJXD ISSUE OF HARRISOX TOWXSHIP RURAL 
SCHOOL DISTidCT.-$25,000.00. 

CoLL'MBL'S, 0Hro, October 15, 1918. 

Industrial Comuzissiou of Ohio, Columbus, Ohio. 

In Re: Bonds of Harrison Township Rural School district, in the 
amount of $25,000.0C, for the purpose of enlarging, repairing and furnish
ing school houses in certain subdistricts of said school district. 

GEXTLEMEX :-I ha\ e examined the transcript of the proceedings of the 
board of education of Harrison Township Rural School district in the issuance of 
the above described bonds and find that said proceedings are in all respects regular 
and that the bonds wh"n issued will constitute valid, legal and binding obligations 
of said district, payable as therein provided. 

X o form of bond has been furnished. 
Very truly yours, 

JosEPH :\fcGHEE, 
Attorney-General. 
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1518. 

STATE-Al:THORITY TO PGRCHASE :\IILITARY PROPERTY AXD 
TITLE THERETO-OHIO XATIOXAL GUARD-DISPOSITIOX OF 
:\IOXEYS AXD PROPERTY OF LOCAL ORGAXIZATIOXS. 
1. Tlze stale lzas autlzorit:y to purchase military property for the national 

guard, but the officials of the national guard hm:e 110 authority in !au· to use said 
property so purchased, to replace military property of the United States which has 
been lost or destroyed. 

2. Tlze property purchased by the 'l!arious local organi::ations and paid for from 
their treasuries becomes the property of the State of Ohio, and, in case tlze local 
organi::ations are mustaed into federal ser1:ice, passes under the jurisdiction and 
anthority of the adjutanl general, as set out in section 817 of Article LXXVII of 
the "Regulations of the Ohio National Guard." 

3. Until the adjutant general acts under the pro'l!isions of said section 817 of 
Article LXXVII, the state is under obligation to store the proper!"!>' of the local 
orga1zi::ations mzd pay I"Cilt for said storage. 

4. When military property purchased by the state and paid for out of state 
funds is condemned and sold, the proceeds of said sale must be placed in the state 
treasury, under section 5282 G. C. 

CoLL'MilL'S, 0Hro, October 16, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of l\Iay 28, 1918, which reads as follows: 

"In making an inventory of the property of the various units of the 
Ohio Xational Guard, left in their armories or placed in storage when the 
troops were federalized, numerous questions have arisen abor.t which I 
wish your written opinion, as follows: 

From the organization of the Guard in this state up to Decen:ber 13, 
1916, it was the ct:stom to charge the Governor with all military equip
ment and stores furnished by the Federal government, and to credit said 
account with property which was sold, transferred or condemned, but it 
appears that no inventory was ever taken of such property to determine 
if it was intact, until the \Var department appointed a receiving and dis
bursing officer on said December 13, 1916, to take charge of said property, 
when it was found to be many thousands of dollars short of what the book 
accounts showed should be on hand. X umerous vouchers aggregating 
thousands of dollars were subsequently paid by the state to replace some 
of said shortages, but it was not known by me at the time of payment that 
they were intended for such purposes. 

QUERY (1) \Vas this a proper use of state funds, and if not, who is 
liable? 

The commanders of the various military units were paid regularly the 
amounts indicated in section 5287 G. C. They were also paid yearly the 
amount of six hundred ($600.00) dollars for arn:ory rent, even when they 
occupied state-built armories. These amounts, together with rents accruing 
under the provisions of section 4262 G. C., were paid into the organization 
treasuries and disbursed therefrom for current expenses and for equipping 
the quarters with furniture, pictures, musical instruments, etc. It also 
developed that friends of the organizations had donated desks, tables and 
other furniture, and in one instance an automobile. 
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QCERY (2) Has the state any right or title to saicl property which 
was left behind when the Guard was calkd into the Federal sen·ice and to 
the balances in the organization treasuries as shown hy the last report of 
the various treasuries? 

The 'tate is caring for this property through caretakers of "tate-owned 
armories, and by paying storage for many of the others-in one case as 
much as $5,000.00 a year. 

QCERY (3) \rhat proceedings should he had to dispose of the prop
erty and get riel of the rent? If we have a Xational Guard at this time, 
what is its status? 

Prior to the provisions of section 196·12 G. C. going into effect, if state
owned military vruperty was condemned and sold or the ordinary furnish
ings purchased by the state for state-owned armory were sold, could the 
money thus derived be legally placed in a junk fund, under the control of the 
Adjutant General, and promiscuously expended by him, or should it have 
been paid into the state treasury?" 

In considering your first query, it will he necessary for us to note the prods
ions of a number of sections of the Revised Statutes of the United States. In an 
act passed by Congress on June 22, 1906, U. S. Stats. at Large, \' olume 34, Part I, 
Ch. 3515, page 449, provision was made as follows: 

"Chap. 3515. * * *. 

Section 1. That the sum of two million dollars is hereby annually 
appropriated, to be paid out of any money in the treasury not otherwise 
appropriated, for the purpose of providing arms, ordnance stores, quarter
master stores, and camp equipage for issue to the militia, such appropria
tion to rerr.ain available until expended. * * *" 

Section 2 of said act pruvides that the money appropriated by Congress-

" * * * shall be apportioned among the several States and Terri
tories, under the direction of the Secretary of \Var, according to the num· 
ber of senators and representatives to which each state respectively is en
titled in the Congress of the United States, * * *." 

Sectiou 3 of said act provides that the military property furnished the different 
states under ancl J,y virtue of ~aid provisions-

* * * shall he receipted for and shall remain the property of the 
Cnited States, and be annually accounted for hy the governors of the States 
and Territories * * * for which purpose the Secretary of \Var shall 
prescribe and supply the necessary blanks and make such regulations as he 
may deem necessary to protect the interests of the l:'nited States." 

Section 4 of said act provides that in case said property so furnbhed by the 
Federal government to a state shall he lost or destroyed through-

" * * * carelessness or neglect or that its loss could have been 
avoided by the exercise of reasonable care, the money value thereof shall 
be charged against the allotment to the States under section sixteen hun
dred and sixty-one of the Revised Statutes as amended. * * * " 



1334 OPIXIOXS 

This section also provides for an examination by a disinterested surveying 
officer of the organized militia, to be appointed by the governor of the state or ter
ritory, as to the condition of the said property of the Federal government. 

From these provisions it is readily seen how the property comes into the pos
session of the ~ational Guard and how the Federal government is kept in touch 
with the same and what the results are if any of this property, so turned over to 
the Xational Guard of the state, shall be lost or destroyed, due to carelessness or 
neglect. 

The provisions of this act were somewhat modified by the provisions of the 
national defense act which was passed by Congress on June 3, 1916, and it will be 
well for us to note a few provisions of this latter act. 

Section 3064a of the Revised Statutes of the United States, which was section 
67 of the national defense act, makes provision for the appointment of a property 
and disbursing officer for the United States, to be appointed by the governor of the 
state with the approval of the Secretary of War. This property and disbursing 
officer receipts and accounts for all funds and property coming into his possession. 

Provision is also made in this act, in section 3057 R. S., which was section 87 
of the act, as follows: 

" * * * If it shall appear that the loss, damage or destruction of 
property was due to carelessness or neglect, or that its loss, damage or 
destruction could have been avoided by the exercise of reasonable care 
the money value of such property shall be charged to the accountable state, 
* * *, to be paid from state, territory, or district funds, or any funds 
other than Federal. * * *" 

Provision is also made in this section that if any state refuses to make pay
ment for the value of the property so lost or destroyed, it shall be debarred from 
further participation in any and all appropriations for. the national guard, until 
such payment shall have been made. 

Frorr" this section it is seen that the state becomes absolutely liable to the 
Federal government for the value of all Federal military property lost or destroyed 
through carelessness or neglect while in the possession of the Xational Guard. 

Under the provisions of this act a receiving and disbursing officer was ap
pointed by the governor of the state on December 13, 1916. Up until that time it 
seems that there was no inventory taken by the state authorities of the property of 
the federal government in the hands of the X a tiona! Guard of the state, but an 
inventory of said property is now being taken and, according to your communication, 
it is found that it is s.hort many thousands of dollars, when compared with the 
reports that have been made from time to time by the proper officials of the :\a
tiona! Guard. 

It might be well for us to consider here that the state also has the authority 
to purchase military property for the ::-Jational Guard of the state. For instance, 
section 5280 G. C. as it stood prior to the enactment of the law as found in 107 0. 
L., read as follows : 

"The adjutant-general, after the appropriations are made for that pur
pose, may purchase and keep ready for use, or issue to the National 
Guard, as the best interests of the service require, such amount and kind 
of can:p and garrison equipage as are necessary. * * *" 

The proper officials of the state have purchased many thousands of dollars' 
worth of military property, which was paid for by the state and for which you 
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issued your warrants in favor of the proper parties. This property so purchased 
by the state was used to replace property of the Federal gonrnment which had been 
lost or destroyed. The question now arises as to whether this was a proper usc 
of state funds. I think it was. The 'tate has full authority in law to purchase 
military property for the X ationdl Guard of the state, but there was no authority 
in any one to use this property so purchased to replace property of the Federal gO\·
ernment that wa' lost or destroyed. This property so purchased remain, the prop
erty of the state and does not and can not become the property of the Federal 
government. 

The rights of the Federal government against the state, in reference to property 
lost or destroyed by the Xational Guard, are fully set out and protected in the pro
visions of the sections hereinbefore quoted. If the Federal government, upon mak
ing an investigation through the proper officials, tlnds that this property was lost 
or destroyed through the carelessness and negligence of persons having charge of 
the same, then said government will have a claim, under the provisions above quoted, 
against the State of Ohio, for the value of the property so destroyed or lost. This 
I think an>wers your first question. 

In your second question you ask whether the state has any right or title to 
property which some of the organizations of the Xational Guard left when they 
were mustered into the service of the Federal government, and to the money in the 
treasuries of the said organizations. 

\\'e will first observe how this fund of the local organizations is created. It 
comes from a nurr.ber of sources. For example, section 5210 G. C. as it formerly 
stood provided for contributing members to the X a tiona! Guard, who should pay 
dues of not less than Jive dollars each per annum. This money went into the treas
ury of the local organization. 

Section 5252 G. C. provided for the assessing of certain fines against members 
of the organization and the recovery of the same. These fines also went into the 
treasury for the use of the organization. 

Section 5264 G. C. provided that the local organization might rent the armory 
ust>d hy them, for temporary purposes, the money dcrind from >uch rental to be 
paid into the treasury of the organization so renting the armory. 

Section 5287 G. C. provides for tht> payment of certain sums of money by the 
state to the Xational Guard, with the approval of the adjutant general, in return 
for the care of the state property and to he used by it for other incidental expenses. 
All of this money so accurr.ulated by the different local organizations became the 
property of the organization, and in no sense that of the state. 

There was one other source of income, which you suggest in your communica
tion, and it was provided for in section 5261 of the old law. Said section read as 
follows: 

"Section 5261.- * * * In no city or village shall more than one 
building be erected or purchased until provisions have been made for all 
organizations therein, nor shall a building be leased or rented for the use 
of a company or single organization in excess of six hundred dollars per 
year for each organization provided for." 

Under this section there was turned over to each local organization the lump 
sum of six hundred dollars each year. This was done whether or not the local 
organization used a state armory and whether it paid six hundred dollars, or a 
lesser sum, for rentaL It is clear from a reading of the provisions of the law as 
it formerly stood that this was not in harmony with either the letter or the spirit 
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of said law. Section 5254 G. C. provided for a state armory board consisting of 
four officers of the Ohio X ational Guard. Section 5255 G. C. prm·ided that: 

"Section 5255.-The board shall provide armories for the purpose of 
drill and for the safe keeping of arms, clothing, equipments, and other mili
tary property issued to the several organizations of organized militia, and 
rr.ay purchase or build suitable buildings for armory purposes when, in its 
judgment, it is for the best interests of the state so to do. * * *" 

Section 5268 G. C. read : 

"From the 'state armory fund,' the board shall provide armories by 
leasing, purchasing or constructing as provided in this chapter." 

From all these provisions it is clear that it was the duty of the state armory 
board to make provision for suitable rooms for the Xational Guard, either by 
leasing, purchasing or erecting the same. To be sure, if the state built an armory, 
there would be no need of leasing one, and the local organization that used an 
armory owned by the state would not have been entitled under the law to the six 
hundred dollars; neither was it contemplated that in all instances the sum of six 
hundred dollars should be paid, even in the case of leased armories. Six hundred 
dollars was the maximum amount that could be paid for leased premises. If such 
premises could be secured for a Jesser surr., it was the duty of the board to do this. 

In this connection it might be well to note the provisions of section 5242 G. C. 
(107 0. L. 395), which provides in part as follows: 

"Section 5242.-') <;< * A sum of not to exceed six hundred dollars 
shall be allowed each organization to cover armory rent, heat, light, water 
and janitor service." 

From this provision it is ::.pparent that the officials of the state have authority 
to turn over to each organization a lump sum of not to exceed six hundred dollars, 
but such was not the law until this particular act was passed by the general as
sembly. 

The question now arises as ro what becomes of the money that remains in the 
treasury of any of these local organizations after the members thereof have been 
inducted into the United States army. The statutes are not clear on this matter but 
it is my opinion that the money would not become the property of the State of 
Ohio and that the state has no right, title or interest in and to the same. 

It might be well for us to note the rules and regulations of the Xational Guard 
in reference to .this rr.atter, adopted under authority of sections 5240 and 5242 G. C. 
On page 208 of the "Regulations of the Ohio N a tiona) Guard" we find the follow
ing provisions set forth in Article LXIX, sections 745, 746 and 747 thereof : 

"745.-All moneys, from whatever source derived, pertain).fg to or sup
plied for the use of any organization in the Xational Guard, are, as regards 
responsibility and accountability, public funds." 

"746.-The regimental treasurer is the custodian of the public money in 
the regimental fund; this fund includes all money pertaining to regimental 
headquarters and band; and donations, contributions and collections from 
any source." 

"747.-The corr.pany treasurer is the custodian of the public money in 
the company fund; this fund accrues from amounts transferred by com-
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manding officers for care of State property and as balances from armory 
funds; from ,;ulhcription.- of contributing member,;; iron: tines and dues 
of active members and from donations, contributions and collections from 
any source." 

It will he noted that section 745 provides that this money is to be considered 
as public funds, in so far as responsibility and accountability i, cullctrncd. How
ever, I do not feel that this departmental construction is sufficient to make the funds 
in the treasuries of these \·arious local organizations state funds. 

In your second question you also ask what right the state has to property of 
the local organizations of the Xational Guard, which was left behind when they 
were mustered into the Federal service. In this connection we are not considering 
what is technically known as military property, but simply property of various kinds 
which the local organizations purchased and paid for from money which from time 
to time came into their treasuries and also property which was donated to the 
organizations hy individuals. The statutes are not clear as to this question and we 
will therefore consider the rules and regulations for the Xational Guard. 

Section 844 of Article LXXIX, page 226 of the Regulations above referred to 
reads as follows: 

"844.-All property of whatever description purchased out of any public 
funds by authority of any council of administration, or by any other officer 
or officers, and all property con:monly known as 'company property' or 
'regimental property,' is property of the State of Ohio and will be carried 
on the proper property returns of the officer in whose care or custody the 
property may be, except such property as is expendable in ordinary service 
or business of the organization. \Yhenever necessary to transfer this prop
erty in the case of retirement, resignation, relief from command or any 
other reason, this property will be transferred in the manner prp.;crihf'rl 
for all public property. Should any council of administration at any time 
order the sale of any such property, the money derived from the sale 
thereof will he covered hack into the incidental fund controlled hy such 
council of administration. A certified copy of the deposit slip from the 
bank where such fund is deposited, attached to a Jist of the articles sold 
and the amounts received therefor, will be a voucher to and authority for 
dropping from the accountable officer's next returns of property." 

This section makes it clear that said department has always considered this 
property to be the property of the State of Ohio. This construction is further 
borne out by section H17 of Article LXXVII (p. 222) which reacls as follows: 

"R17.-\Yhen a company is ordered disbanded and is finally mustered 
out of the sen·ice, the officer accountable for all the property will transfer 
the same to the Governor of Ohio. All property in use by the organization, 
including all property not theretofore carried on property returns of the 
organization, will he regardecl as property of the state, unless it can he 
proven to the sati,faction of the .\djutant General of Ohio that it is the 
private property of incli\"iduals. All property of clishanded organization<, 
after proper transfer to the Governor of Ohio, will be shipped to the state 
arsenal, 'torecl or solei, as the Adjutant Gt•neral may direct, and in no case 
will be disposed of except by his order." 
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Hence from all the above I feel that inasmuch as the statutes themselves are 
uncertain with reference to this question, I should follow the said rules and regula
tions, and hold that this property under consideration is the property of the State 
of Ohio. 

The second part of your third question relates to the rent that the state is 
paying for the storage of property belonging to the local organizations of the 
Xational Guard. The matter arises as to what should be done with this property, 
left behind by the various local organizations. This matter is also provided for 
under the rules and regulations for the X ational Guard. 

Under section 817, Article LXXVII, p. 222, above quoted, it becomes the parti
cular duty of the adjutant general to look after such property as that inquired 
about by you. In other words, it becomes his duty to have the same shipped to the 
state arsenal and there stored or sold, as the adjutant general may direct, and in 
no case to be disposed of except by his order. Under this ruling it is my opinion 
this property should not be considered such property as comes under the authority 
and control of"the state purchasing agent, but is under the authority and control of 
the adjutant general. 

You further suggest that I set forth the status of the X ational Guard at this 
time. I will call your attention to an opinion I rendered on August 17, 1917 to 
Hon. George H. Wood, Adjutant General of Ohio, found in Volume II, Opinions of 
the Attorney-General for 1917, p. 1564. In this opinion I set forth my views as to 
the present status of -the Xational Guard, which I think will fully answer the ques
tion you have in mind and I therefore refer you to said opinion. 

In considering your question as to what should be done with the moneys realized 
from the condemnation and sale of military property and ordinary furnishings pur
chased by the state, I will note not only the condemnation and sale, but also the 
purchase and care of the property, especially with a view to ascertaining what 
rr .. ight be included within the term "military property." I have already covered 
the property which is purchased by the local organizations and paid for out of 
their treasuries. 

Section 5255 G. C. provides that the board shall provide armories for the pur· 
pose of drill and for the safekeeping of arms, clothing, equipments and other mili
tary property issued to the several organizations of organized militia. 

Section 5256 G. C. provides that the board may receive donations of property 
for the purpose of furnishing an armory building. In the matter of the care of 
same, section 5279 G. C. provides that the adjutant general shall have charge of all 
the military stores received from the United States government or purchased by 
the state. 

Section 5280 G. C. provides that the adjutant general shall ~ee that all military 
stores, both the property of the state and of the United States, are properly cared 
for and kept in good order, ready for use. 

From all the above, it is my opinion that any property that would be purchased 
by the state from state funds and issued to the various local organizations, would 
be issued to them in a sense as military property and for their use as military 
organizations of the state. 

·Section 5281 G. C. provided that when military stores becorr.e unserviceable, the 
adjutant general may convene a board of officers of the Xational Guard and if 
the board finds the military property unserviceable, it may condemn it. 

Section 5282 G. C. provided that the adjutant general may then sell the con
demned military stores and further provided: 

"The sums realized from the sales thereof, to be turned into the state 
treasury, to be credited to any fund appropriated for the use of the Xational 
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Guard, as determined at the time by the go,·ernor, adjutant general and 
auditor of state." 

Said section also prodded that the adjutant general might exchange such con
demned stores for such other military stores as the interests of the serdce rr.ight 
require. 

From the two sections last abo,·e referred to, it is evident that the money real
ized from the sale of property purchased by the state and paid for from state funds 
and issued to the local organizations of the Xational Guard, must he turned into 
the state treasury, to the credit of the :\ ational Guard, <:nd can not legally be used 
for any other purpose. The intention of the legislature evidently was that inasmuch 
as the state in the first place furnished the money for the purchase of the military 
stores, the state should have the benetit of any proceeds realized from the sale 
thereof. 

Inasmuch as the matters about which you inquire took place prior to the enact
ment of the law of 1917, the quotatiom herein made are taken from the statutes as 
they then existed. Very truly yours, 

JosEPH :\IcGHEE, 
.1 ltonzcy-Gclleral. 

1519. 

APPROVAL OF BOXD ISS"CE OF GUERXSEY COU~TY, OHI0.-$10,000.00. 

CoLt:MBt:S, OHio, October 16, 1918. 

The ludustriul Commission of Ohio, Columbus, Ohio. 

GENTLE:\! EN:-

In Re: Bonds of Guernsey county, Ohio, in the sum of $10,000 for 
the construction of certain in:provements in the infirmary building of said 
county. 

I have carefully examined the corrected transcript of the proceedings of the 
Board of County Commissioners of Guernsey county, Ohio, relating to the above 
issue of bonds and find said proceedings to be in conformity to the constitution and 
laws of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same arc properly executed and delivered, constitute valid and 
binding obligations of said county to be paid in accordance with the terms thereof. 

X o bond form of the bonds to he printed co\"Cring said issue was submitted 
with and as a part of ,;aid transcript, and I am therefore holding the same until 
proper bond form is submitted and approved. 

Yours very truly, 
JoSEPH :\lcGHEE, 

AttorHey-Gelleral. 
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1520. 

FEES AXD EXPEXSES ~ XO PROVISIOX FOR, WHEX PERSOX CO:-.J
VEYiS CHILD UXDER FIFTEEX TO IXSTITUTIOX FOR FEEBLE
::\1I~~DED. 

There is no provzszon in /au: for the payme11t of expmses of a person other 
than the sheriff when such per~on comNys a child under fifteen years of age to the 
feeble-minded institutio11. 

CoLL\1Bl:S, OHIO, October 17, 1918. 

Hox. ERXEST THOMPSOX, Probate Judge, Bellefontaine, Ohio. 

DEAR SIR :-I have your letter as follows: 

"Some weeks ago I committed a girl nine years of age to the Institu
tion for Feeble· ::\Iinded Youth, at Columbus, Ohio, directing my warrant to 
convey to a relative of the child. This relative has now handed n:e a bill 
for $10.00 to cover her' expense. I should like to pay this bill if I could 
do so legally. Would you please give me your opinion as to whether I 
can lawfully pay the bill?" 

Section 1891 G. C. reads : 

"'The trustees of the Institution for Feeble-::\linded Youth, may admit 
thereto all youth of this class not over fifteen years of age who have been 
residents of the state for one year, and are not capable of receiving in
struction in the common schools." 

On December 5, 1917, this department rendered an opinion m which it was 
held: 

"\Vhere a child not over fifteen years of age, or a person over fifteen 
years of age and a public charge, is admitted to the Institution for the Fee
ble-::\Iinded, no commitment by the probate court is necessary and no fees 
to physicians for mental examination can be allowed." 

This opinion is found in Opinions of the Attorney-General, Volume 3, 1917, 
page 2236. 

This opinion followed the views of Hon. Timothy S. Hogan and Hon. Edward 
C. Turner, my predecessors, as expressed in the opinion therein quoted. 

Children under fifteen years of age are not committed to the feeble·rr.inded 
institution by the probate court as are adults and the various provisions of law rela
tive to the commitment to insane hospitals are without application to the commit
ment of children under fifteen years to the feeble-minded institution. The statutes, 
therefore, which authorize the probate judge to appoint some one other than the 
sheriff to convey the insane person to the hospital and the statute allowing such 
person compensation, are without application in the case you submit and I do not 
know of any statute which will permit the payment of the bill for $10.00, submitted 
by the person referred to in your communication. 

Very truly yours, 
}OSEPH ::\lcGHEE, 

Attorney-General. 
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1521. 

APPROVAL-LEASE FRO:\I SlJPERIXTEXDEXT OF PL'BLIC \\"ORKS TO 
UXIOX GAS AXD ELECTRIC CO. 

CoLt:~IBL'S, OHIO, October 17, 1918. 

Box. ]uHx I. :\lJLLER, Superiutcndcut oj l'ublic ll'orks, Columbus, Ohio. 

DE.\R SJR :-I have your crm:munication of October 7, 1918, in which you en
clo~e. for my approval, a contract (in triplicate) entered into hy and between the 
Superintendent of Public \\'ork,; and the L'niun Gas and Electric Company, for the 
lease of certain watPr to said company, to he taken from the :\liami and Erie canal. 

L'nder the circum,tancc' I am returning- this lease to you with my approval en
dorsed thereon, hut I desire to call your attention to matter~ coimected therewith 
which are not strictly in conformity to law. 

( 1) The party of the second part is a corporation and there is no authority 
given to the president of said company to sign contracts in general or this contract 
in particular. Inasmuch as this lease is signer! hy the president and attested to 
by the secretary and the seal of said company is thereto attached, I am inclined to 
overlook this technical irregularity in the contract lease. 

(2) Section 14011 G. C. (107 0. L. 419) provides as follows: 

"Section 14011.-All sales, leases or conveyances of any water or right 
to use the same or of any hydraulic power, made hy the superintendent of 
public works shall be subject to the rights of the state for purposes of 
navigation, and for the maintenance of the state reservoirs as public parks 
and pleasure resorts, and no water shall he used or taken hy the lessee or 
vendee under such sale, lease or conveyance if the same is necessary for 
the purpose of navigation." 

There is no provision in the contract reserving the right of the state in and to 
the water leased for the purpose of navigation, nor for maintaining state 
reservoirs, hut inasrr.tJch as this canal has already been leased to the city of Cincin
nati for a consideration, and thus the right> uf the state in and to said water to a 
certain extent having passed to the city of Cincinnati, I am inclined also to over
look this irregularity. 

I am therefore returning said lease to you with my approval endorsed thereon. 

1522. 

Very truly yours, 
joSEPH :\IcGHEE, 

Attorney-General. 

STATE DEXT.\L BO.\RD-DL'TY OF SECRETARY TO FURXISII TRAX
SCRIPT U)JDER SECTIOX 131R G. C. 

It is the duty of the secretary of the State Dclltal Board to fur11ish a trmzscript 
of the e11tries of the record of licel!secs, properly certified to, to soldiers who desire 
said certificate, that the same may be used jor filillg purposes ,,·ith the ,,·ar depart
mellt wlze11 ash11g admitta11ce to the de11tal corps. 

Cou:MBt:s, OHIO, Octoher 17, 191R 

DR. HoLsTox B.\RTJLsox, Secretary Ohio State Dell tal Board, Columbus, Ohio. 

DE.\R SJR :-You refer a letter to me and r~que't my opinion as to whether or 
not you are requirecl to give the certificate request~d in said lctt~r. The letter reads: 
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"I have a chance to apply for a commission in the Dental Corps but 
need a certified staterr.ent that I han passed the Ohio board. Can you 
send me a certified copy of my license or the equivalent in the near future? 

Thanking you in advance, I beg to remain, 
Sincerely yours, 

(Signed) 0. 0. Leininger. 
Post Dental Dept. 
Fort Benjamin Harrison, Ind." 

Replying to your request permit me to call your attention to several sections of 
the General Code affecting the duties of the secretary of the State Dental board. 

Section 1314 G. C. provides for the appointrr.ent of the members of the State 
Dental board. Section 1315 provides that the board shall organize by the election 
from its members of a president and secretary. Section 1316 provides that the sec· 
retary, before entering upon the discharge of the duties of his office, shall give a 
bond to the state in the sum of $2,000, conditioned for the faithful discharge of the 
duties of his office. Section 1317 provides that the salary of the secretary shall be 
fixed by the board and that he shall receive his necessary expenses incurred in the 
discharge of his official duties. Section 1318 reads: 

"The State Dental boar-d shall have an official seal and shall keep a record 
of its proceedings, a register of persons licensed as dentists and a register 
of licenses by it rez:okcd. At reasonable times, its records shall be open 
to public inspection, and it shall keep on file all examination papers for a 
period of ninety days after each examination. A transcript of an entry in 
such records, certified by the secretary under tlze seal of tlze board, shall 
be evidence of the facts therein stated." 

The language of the last above quoted section is too clear to need any inter
pretation. It provides that the State Dental board shall keep a record of its pro
ceedings and a register of the persons who are licensed as dentists and a register 
of licenses which have been revoked by the board. \Vhile the law does not pro
vide in so many words, yet by necessary implication it follows, that the secretary 
is the person who shall keep such record and registers. The letter which you refer 
to me asks you to furnish a certified copy of a license, or the equivalent. The! 
equivalent, of course, will be a transcript of the entry of the licensee on your rec
ords, and the statute provides that such transcript, when certified to by the sec
retary, under the seal of the board, shall be e\·idence of the facts therein stated. 

The certificate asked for is, I am advised, required by the war department, 
before an applicant can be admitted to the dental corps. This being true, it is not 
only your right, but your duty to furnish the same by making a transcript of the 
entry upon your records and certifying to the same as secretary of the board, and 
affixing the seal of the board. \Vhen the same is thus made, it is evidence of 
what the facts in relation to said certificate are. 

Answering your question, then, I advise you that it is your duty to furnish the 
soldier a certified transcript of the entries upon your records in relation to the 
license granted to him. 

Very truly yours, 
}OSEPH :\fcGHEE, 

· Attorney-General. 
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1523. 

APPROVAL OF BOXD ISSUE OF SEXECA COUXTY, OHI0.-$25,700.00. 

CoLt:)IBt:s, OHIO, October 18, 1918. 

ludustrial Cammissiou of Ohio, Columbus, Ohio. 

GEXTLElllEX :-

In Re: Bonds of Seneca county, Ohio, in the sum of $25,700.00. in 
anticipation of the collection of taxes and assessments to pay the respective 
shares of said county, of Jackson township and of the owners of benefited 
property assessed of the cost and expense of the construction of Lima
Sandusky I. C. H. Xo. 22, section "F", road improvement located in said 
county and township. 

1 have carefully examined the corrected transcript of the proceedings of the 
board of county commissioners of Seneca county, Ohio, relating to the above issue 
of bonds and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to bond 
form submitted will, when the same are properly executed and deliverei, consti
tute valid and binding obligations of said county, to be paid in accordance with 
the terms thereof. 

Very truly yours, 
JoSEPH ::\fcGHEE, 

A ttorney-Ge1zeral. 

1524. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD L\1PROVE:\1EXT IN 
CLARK COUXTY. 

CoLt:MBt:s, OHIO, October 18, 1918. 

Hox. Cuxrox CowEx, State Highu:ay Commissiouer, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of October 17, 1918, in which you 
enclose, for my approval, final resolutions for the following narr_ed improvements: 

Clark county-!. C. H. Xo. 1, section F. Clark county-!. C. H. Xo. 
1, section (g) & H. 

I have carefully examined said resolutions, find them correct in form and legal 
and am therefore returning the same to you, with my approval endorsed thereon 
in accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH :\fcGHEE, 

A ttonzey-General. 
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1525. 

APPROV A.L-ABSTR"\CT OF TITLE TO 205.30 ACRES IX \'IRGIXL\ ~IIL
ITARY DISTRICT, CXIOX TOWXSHIP,_ ::\IADISOX COCXTY, 0. 

Cou:~rBes, OHIO, October 19, 1918. 

The Ohio Pe11itentiary Commissio11, Columbus, Ohio. 

GENTLEMEN:-Two abstracts have been submitted to me for examination, cov
ering the 205.30 acres of land to be purchased by your commtsston from John 
Ellsworth, being located in the Virginia ::\[ilitary district, Union township, :\Iadison 
county, Ohio, and bounded and described as follows: 

F·irst Tract :-Beginning at a stone in the north line of lands of 
James Kilgore (now John Ellsworth) S. E. corner to Thomas ~Ieehan 

(now Charles and :\Iartin ::\Ieehan) then with the east line of Thomas 
::\leehan X. 14° \V. 21.73 chains (chain 4 poles) to a stone X. E. comer 
to said :\Ieehan's land; thence with said ::\Ieehan's X. line X. 85° 25' \\'. 58.32 
poles to a stone in Orcutt's road; thence N. 19° 13' \V. with said road to 
the center of the Columbus, Springfield and Cincinnati railroad 50 feet; 
thence with the center of said railroad S. 85° 39' E. 135 poles and 13 feet 
to a stone in the center of said railroad X. \V. corner to John Thon:pson, 
(now John Ellsworth) thence with the \V. line of said Thompson S. 1 o \V. 
73 poles and 12Y, feet to a stake X. E. corner to said Kilgore; thence with 
the X. line of said Kilgore S. 82° 30' \V. 13.53 chains to the beginning, con
taining 33 acres more or less, being part of survey X o. 6247. 

Second Tract :-Beginning at an iron post in the east line of a 49.84 
acre tract of land now owned by John Ellsworth and being northwesterly 
corner to 160.75 acres of land now owned by Robert Cooke; thence with the 
easterly line of said Ellsworth X. 4° E. 1822 to a stone in the center 
of the C. C. C. & St. L. railroad (formerly the Columbus, Springfield and 
Cincinnati railroad) ; thence with the center of said railroad S. 82° 45' E. 
5041 feet to a stone corner to lands now owned by Alice K. Downing; 
thence with two lines of said Downing S. so 15' \V. 464 feet to a corner 
post in the line between 11 ilitary survey X o. 4513 and :\Tilitary survey X o. 
5429 and 8744; thence with said survey line S. 87° 30' W. 11270 feet to a 
corner post in the east line of a tract of land now owned by Ivy Arm
strong and corner to said Downing; thence with three lines of said 
Armstrong :;-J. 2° 45' E. 214 feet to a post; thence S. 86° 30' \\'. 1471 feet 
to a post; thence S. so 10' \\'. 630Y, feet to a post corner to said "\rm
strong; thence with another line of said Armstrong and of said Cooke 
(p;tssing their corner) S. 86° W. 2450Y, feet to the beginning, containing 
122.40 acres of land, of which 37 acres are in ::\Iilitary survey No. 8743, 
34 acres are in :\Iilitary survey X o. 4513, 8.40 acres are in :\Iilitary survey 
Xo. 6247 and 43 acres are in ::\Iilitary survey Xo. 5429 and 8744. 

Third Tract :-Beginning at a stone in the center of the Roberts :\I ill 
road corner to George Hunter and Evaline Armstrong, thence with Evaline 
Armstrong's north line S. 84° 45' E. 9.82 chains (chain 4 poles) to a stone 
corner to said Armstrong; thence with her west line X. 3° 15' E. 30.10 
chains to a stone in John Thompson's west line and corner to Joseph Suver; 
thence with the south line of said Suver and Thomas ::\Ieehan S. 84° 10' \V. 
25.17 chains to a stone in center of Roberts ~Jill road corner to Thomas 
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).!,eehan and J. ).L Porter; thence with the center of said road S. 26° 55' 
E. 29.92 chains to the beginning containing 49.84 acres more nr less. part 
of sun·ey No. 4513. 

The abstract to the premises containing 49.H4 acres of land situated in survey 
Xo. 4513, shows a good merchantable title in John Ellsworth. 

The abstract covering the rt'maining property err.hraces two tracts, one of 33 
acres located in survey Xo. 6247, and another tract containing 122.40 acres of land 
of which 37 acres are in ).lilitary survey Xo. 8743; 34 acres in ).Jilitary survey Xo. 
4513; 8.40 acres in ::\Iilitary survey Xo. 6247, and 43 acres are in ).Iilitary surveys 
X o. 5429 and 8744, and will be considered as to each tract separately. 

The abstract shows a good and merchantable title in John Ellsworth to the 43 
acres located in ).Iilitary surveys Xo. 5429 and 8744. 

There is a break in the title covering the 34 acres located in survey X o. 4513. 
On page 72 of the abstract is shown a warranty deed from Peter Helphenstine to 
John Timmons, but there is no conveyance from John Timmons or his heirs to any 
of the succeeding owners of said premises. An agreement between a part of the 
heirs of John Timmons is shown at pages 74, 75 and 76. This agreement was en
tered into during the lifetime of said John Timmons and there is nothing to show 
that this agreement was ever executed or that it was ratified by his other heirs who 
did not join in the agreement. 

On page 77 is shown a deed from Lewis Timrr.ons to David Groves for an 
undi,·ided seventh part of a 100 acre tract of land being a part of survey X o. 4515. 
There is no conveyance from David Groves or from John Timmons or his wife, 
covering the premises under consideration. 

On page 79 is shown a deed from David Dunkin and wife to John Thompson, 
covering the 34 acres in survey Xo. 4513, now under consideration. This deed is 
dated April 6th. 1847. This property was devised to John Ellsworth hy said John 
Thompson, which will was probated in ::\Iadison county, Ohio, on February 8th, 1909. 

The above constitutes a cloud upon the title, but as continuous possession and 
chain of title is shown from 1847 to the present time, this would constitute a good 
merchantable title by prescription. 

The abstract shows a good merchantable title in John Ellsworth for the 37 
acres located in ::\Iilitary survey Xo. 8743. 

The abstract also shows a good merchantable title in John Ellsworth for the 
8.40 acres located in survey X o. 6247. 

The abstract to the 33 acres located in survey X o. 6247 and known as the first 
tract in the abstract, shows the following situation as to title thereto: 

This 33 acre tract constitutes a part of a 60 acre tract which was conveyed by 
Daniel Orcutt and wife to \Yilliam \Vatson and James \Vatson, under date of De
cember 28th, 1863, as shown at page 30 of the abstract. This 60 acre tract con
stitutes the western part of a tract of land described in the abstract and contain
ing !09_Y.; acres of land. On page 41 of the alhtract James \\"atson and wife con
veyed to \\'illiam \Vatson a ten acre tract off of the east end of said 1090 acre 
tract; also the 1090 acres excepting therefrorr. the 10 acre tract abo\·e mentioned 
and also excepting the 60 acre tract above in question and he then conveyed the 
undh·ided one-half of said 60 acre tract to \Villiam \\'atson in the same deed. As 
William \Vatson was already the owner of the undivided one-half of said 60 acre 
tract. this gave him title to the entire 1090 acres. 

On page 43 of the abstract is shown a deed from William \Vatson and wife to 
James Q. ).Jinshall. The description in this deed conveys by metes and bounds, first, 
the 10 acre tract off the east end of said 1090 acres, second, the 1090 acres, ex
cepting therefrom the 10 acre tract and also the 60 acre tract, and he then conveys, 

11-Yol. II. ·A. G. 
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thirdly, the undh·ided one-half of said 60 acre tract. This lea\·es an undh·ided 
one-half of the 60 acre tract not conveyed by \Villiam \Vatson. The abstractor 
certified that there is no further conveyance of said 60 acre tract or the undivided 
one-half thereof by \\.illiam \Yatson. This conveyance was executed XO\·ember 19, 
1868. 

The tax duplicate of ::\Iadison county for the year 1869 shows a transfer of the 
whole of said 60 acres from \Yilliam and James \\'atson to James Q. ::\Iinshall. 
James Q. ::\finshall conveyed a part of said 60 acres to Thomas ::\Ieehan under elate 
of March 9, 1871, as shown at page 44a of the abstract as containing 25.09 acres. 
In 1875 he conveyed the 33 acres. These two tracts cover the 60 acres in question. 

The question arises as to whether or not the above facts are sufficient to create 
a title by prescription as against the undivided one-half interest which William \Vat
son failed to convey to Jan:es Q. ::\Iinshall, and which has not since been conveyed. 
There is a continuous chain of title from James Q. ::\finshall to John Ellsworth, the 
present owner. 

The general rule as to adverse possession as against the co·tenant is stated in 
Youngs vs. Heffner, 36 0. S., 232, where the first branch of the syllabus reads: 

"The statute of limitations does not run in favor of a tenant in common 
in the occupancy of the premises, against his co-tenant, until some overt 
act of an unequivocal character, clearly indicating an assertion of owner
ship of the entire premises, to the exclusion of the right of the co-tenant." 

The question then arises as to whether the execution of the deed by a tenant 
in common for the entire premises, and the placing of said deed upon record, con
stitutes an overt act within the above case. 

The general rule is stated at page 34, Volume 38 of Cyc. as follows: 

"An unauthorized or unratified sale or conveyance of the whole prop
erty or any specific part thereof by metes and bounds by one tenant in com
mon, followed by entry by the grantee thereunder and his exclush·e pos
session thereof, under adverse clain:· of the title to the whole or some specific 
part by metes and bounds, amounts to an ouster of the other co-tenants; 
and such a conveyance of the entire estate coupled with possession by the 
grantee and notice to the other co-tenants, actual or presurr.ed, or open, 
hostile, exclusive, and notorious acts of owners}lip, constitutes adverse pos
session which may ripen into a valid title by prescription." 

In support of this contention two Ohio cases are cited. The first IS that of 
Payne vs. Cooksey, 7 0. X. P. page 90, wherein the syllabus reads: 

''\\'here a grantee enters under a deed describing his estate as a tenancy 
in common, with others, his possession will be presumed to be not adverse 
to the co-tenants until by unmistakable acts of which the co-tenants have 
or ought to have taken notice, re claims the entire ownership. 

P., being the owner of a part interest in land, sold the whole estate 
by warranty deed in 1864 to B., giving B. a mortgage on other land as a 
guaranty that he would procure the title of his co-tenant. B. sold to third 
parties who had no notice of any claim of others to an interest in the land. 
P. had failed to acquire the title of his co-tenant to his interest in the land, 
and such interest was conveyed in 1864 to Payne, who waited until 1896 
before he brought suit to recover his interest in the land. Held, the statute 
of limitations applies against his claim, and he can not recover." 
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The >econd case is that of \Yard vs. \Yard, 11 C. C. n. ;;., 396, when·in the syl
labu, read,: 

"\\"here a tenant in common releases for a valuable consideration to 
a co-tenant by quit-claim deed all his right, title and interest in certain land 
therein described, expre,sly including the interest inherited by him from a 
brother, then believed to be dead; and where also the grantee goes into 
actual pos,ession of the land upon which he ancl his heirs make valuable 
imprm·emcnts and continue in peaceahlc possession thereof for more than 
twenty-one years, such grantee and his heirs acquire a good title to such 
interest as against the grantor and his heirs although the brother was not 
dead at the tirr.e of the execution of the deerl of release." 

On page 400 the conclusion of the court is stated as follows: 

"Again, is not the bar of the statute of limitations conclusive? The 
claim of defendants is that as these parties are all tenants in common the 
statute of limitations has no effect. This claim is not well founded in this 
case. If Seth were living he would have a right to rely on the bar of the 
statute, and his children have the same right. The deed was made in 1862 
and Seth went into possession under the deed and made valu<thle improve
ments and paid taxes on the entire interest. This was an assertion of an 
independl'llt absolute title under the deed as against all the heirs of the 
grandfather, as he obtained like deeds from all of them. These deeds were 
placed upon record. It was a direct assertion of entire title and a public 
proclamation to all persons that he was such owner. He took the property 
under color of title at least; he went into possession under such title, and 
he and his heirs continued in such possession openly and adversely as 
against these claimed tenants in common for more than forty years. Taken 
altogether 'it was an overt act of an unequivocal character clearly indicating 
an assertion of ownership of the entire premises to the exclusion of the 
right of the co-tenant.'" 

Frotr_ the above authorities it b clear that the circumstances in the present case 
as shown by the records of .:\1adison county, and the affidavit of J. A. Porter, as to 
the possession of said premises, show an adver>e possession as against \Villiam 
\Vatson for a period in excess of forty years, and that this possession constitutes 
an overt act within the case of Youngs vs. Heffner, supra. 

Therefore a good merchantable title by prescription is shown to exist in John 
Ellsworth as to the 33 acres in question. 

I tind no other ohjections to said abstract. 

The deed hereto attached, when signed by John Ellsworth and his wife, and 
duly acknowledged and witnessed, will convey a good title to said premises. Said 
deed should have attached the sum of $41.00 in stamps, covering the payment of 
revenue tax. 

Very truly yours, 
JosEPH .:\IcGHEE, 

A ttorney-Gencral. 
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1526. 

DISAPPROVAL-ARTICLES OF IXCORPORATIOX OF THE LL':\IBER
:\IEXS' :\HJTL'AL IXSVRAXCE CO:\IPAXY. 

IXSURAXCE CO:\IPAXY-IF IT AVAILS ITSELF OF POWERS GRAXTED 
IX SUB-SECTION 1 OF SECTIOX 9607·2 G. C., CAXXOT EXERCISE 
OTHER POWERS IX SAID SECTIOX. 

A fire insurance company availing itself of the powers granted by sub-sectio1~ 
of section 9607-2 General Code by amendment to its articles of incorporation or 

otherwise, is limited to powers conferred by said sub-section, and ca11110t exercise 
the powers gra11ted by section 9607-2 to corporations incorporated for UIIJ' or all of 
the other purposes mentioned i11 said section of the General Code, 11or of powers 
now or hereafter grouted to other corporations other than life insurance companies. 

ProPosed amendment to the articles of incorporation of the Lumbermens' 
Mutual Insurance Company c011sidered and disapproved. 

CoLVMBTJs, OHIO, October 19, 1918. 

HoN. \VILLIAM D. FVLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR:-You have subrr.itted for my opinion a question with respect to the 
legality of a proposed amendment to the purpose clause of the articles of incorpora
tion of The Lumbermens' :\Iutual Insurance company of :\Iansfield, Ohio. 

The purpose clause of the articles of incorporation of this company as it now 
reads is as follows : 

"To carry on and conduct the business of insuring property against 
Joss or damage by fire, and on the plan of mutual fire insurance, under and 
in pursuance of the provisions of the laws of Ohio, and specifically in pur
suance of section 3634 of the Revised Statutes of the State of Ohio, and 
the provisions of all the laws of Ohio, providing for the incorporation of 
companies, and for conducting and carrying on the business of insurance, 
other than life insurance." 

The proposed amendrr.ent reads: 

"And to carr)" on and conduct a general insurance business by trans
acting all the kinds of insurance as is permitted under section 9607-2, sub
section 1, of the General Code of Ohio, or that may hereafter be permitted 
under the provisions of all the laws of Ohio, providing for the incorpo· 
ration of companies, and, for conducting, and carrying on the business of 
insurance, other than life insurance." 

Though the provisions of the general incorporation laws of this state do not 
apply in any general way to insurance companies. as to which special provision is 
made by statute (38 0. S. 347), I am of the opinion that an insurance company of 
this kind rr.ay amend its articles under and subject to the provisions of section 8719 
General Code. This much was held by my predecessor, Hon. T. S. Hogan, in an 
opinion to the then secretary of state, under date of April 10, 1911, (A. G. R. 1911, 
p. 98), and I have no reason to doubt the correctness of the conclusion reached by 
Mr. Hogan with respect to this question. · 

Though not as specific to that end as might be desired, the proposed amend
ment would probably be effective to confer upon this company the "fire insurance" 
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powers granted hy sub-section 1 of st>ction 9607-2 General Code as enacted in the 
act of ::\larch 21, 1917 (107 0. L 64i). This proposed amendment, howe\·er, goes 
far beyond the powers granted by st.b-~ection 1 of ;;ection 9607-2 General Code, and 
seeks to permit the company to avail itself of powers that may hereafter be granted 
to all companies incorporated for the purpose of carrying on the business of insur
ance other than life insurance. 

Under its present charter this company is limited by the provisions of section 
9511 General Code to the one particular purpose under ~ection 9510 General Code, 
for which it is incorporated, anr! to the po\\'ers legally incident to said purpose, and 
if this company avails itself of the powers granted in sub-section 1 of section 9607-2 
General Code, it will by the express provision of said section be limited to the fire 
insurance powers granted by said <tth·<ection. 

These considerations are sufficient to show that the proposed amendment as sub
mitted is illegal, and should not he accepted by you. 

A nurr.ber of other questions have suggested themselves to my mind in the 
consideration of the question submitted by you, hut inasmuch as their determination 
is not necessary with respect to the determination of the question submitted, the same 
are not here noted or discussed, and for the reasons above noted, the proposed 
amendment to the articles of incorporation of this company is disapproved. 

Yours very truly, 
JosEPH ::\!cGHI:c, 

A ttonzeJ•-Ceueral. 

1527. 

CORRUPT PRACTICES ACT-CAXDIDATES FOR \\'HO::\I FIXED :\IAX
UIU).I SU1I XA1IED IX SECTIOX 5175-29, CAXXOT EXPEXD I~ EX
CESS THEREOF. 

The pro'i!ision of urtion 5175-29 G. C. u:!zicl: P<·rmits ail cxpeuditi<re of fi·ue dol
lars for each one hundred z•otes cast in excess of fiz•e thousand at the last pre
ceding state electiou is not supp!eme11tary to the fi:red maximum sums uamed earlier 
in the act as the amounts which may be e.rpe11dcd by ca11didates for the sez•eral offi
ces designated, and the e.rpe1zditure by a candidate, for any of the offices named 
therein, of a sum in e:rcess of the amozwt desig11atcd for the particular office, is i11 
violatiou of the corrupt practices act. 

Cou-)IR!'s, OHIO, October 21, 1918. 

Hox. ]ARED P. BexLEY, Prosecuti11g Attomey, }'Mwgsto-;_,•11, Ohio. 

DEAR SIR :-I am in receipt of your communication in which you state: 

"As there is some misunderstanding among the candidates for office in 
this county as to the interpretation of section 5175-29 of the Corrupt Prac
tices act, we have been asked by the ~Iahoning County Board of Elections 
to secure your opinion as to the construction of this act on the following 
point: 

The section sets forth the amount each candidate is allowed to spend, 
and then says : 

'If the total number of votes cast therein at such last preceding election 
be in excess of five th~usand, the sum of fi\'t! dollars for each one hundred 
in excess of such number may be added to the amount above specified.' 
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Does this added amount apply to each of the offices enumerated in the 
previous part of the section, or does it apply only to those offices covered 
under the part of the section that reads: 

'by a candidate for any other public office to be voted for by the qualified 
electors of the county, city, town or village, or any part thereof, if the 
total number of votes cast therein for all candidates for the office of Gov
ernor at the last preceding state election shall be five thousand or less, the 
sum of three hundred dollars.'" 

Section 5175-29 G. C. reads as follows: 

"The total amount expended by a candidate for a public office, voted 
for at an election, by the qualified electors of the state, or any political sub
division thereof, for any of the purposes specified in section 26 of this act, 
for contributions to political committees, as that te~rm is defined in section 
1 of this act, or for any purpose tending in any way, directly or indirectly, 
to promote or aid in securing his nomination and election, shall not exceed 
the amount specified herein; by a candidate for governor, the sum of five 
thousand dollars; by a candidate for other state elective office the sum of 
two thousand five hundred dollars; hy a candidate for the office of repre
sentati\·e in congress or presidential elector, judge of the court of appeals, 
the sum of two thousand dollars; by a candidate for the office of state 
senator, the sum of three hundred dollars in each county of his district; by 
a candidate for judge of common pleas, probate or insolvency court, the sum 
of five hundred dollars; by a candidate for the office of state representa
tive the sum of three hundred and fifty dollars; by a candidate for any other 
public office to be voted for hy the qualified electors of a county, city, town 
or village, or any part thereof, if the total number of votes cast therein for 
all candidates for the office of gO\·ernor at the last preceding state election, 
shall be live thousand or less, the sum of three hundred dollars. If the 
total number of votes cast therein at such last preceding state election be 
in excess of five thousand, the sum of five dollars for each one hundred in 
excess of such number may he added to the amounts above specified. Any 
candidate for a public office who shall expend for the purpose above rr...en
tioned an amount in excess of the amounts herein specified shall be guilty 
of a corrupt practice." 

My predecessor, Hon. Edward C. Turner, was called upon to construe this 
section, as evidenced by an opinion to Hon. E. D. Fritch, ju.clge of the common pleas 
court, Akron, Ohio, found in Volume II, Opinions of the Attorney-General for 1916, 
p. 1517. As stated by ::\Ir. Turner in said opinion, while the second sentence of 
the section is not entirely free from ambiguity, when it is taken in connection with 
the latter part of the sentence that precedes it the meaning of the second sentence 
is rendered reasonably clear. In concluding his opinion :\Jr. Turner held as fol
lows (p. 1518) : 

" * * * the additional $5.00 for each one hundred in excess of 
five thousand votes cast therein provided in the second sentence of section 
5175-29 G. C., supra, has reference only to candidates for any other public · 
office than those specifically enumerated in the earlier portions of said sec
tion. I am strengthened somewhat in this conclusion by reason of the 
necessary result of the application of a different construction. For in
stance, it will be noted that it is provided that a candidate for any other 
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state dective office than that of governor may not expend in excess of 
twenty-five hundrerl dollars in the firot instance. If the provision for an 
additional amount of tin dollars for each one hundred in exce'o of five 
thou,and total votes in the ,tate may be applicable to such other >tate offi
cer, it would re,ult that ~uch increase in the amounts authorized to be ex
pended would be many times the initial amount so authorized. That is to 
say, a candidate for any state office, other than that of governor, would be 
thereby authorized to expend in excess of the twenty-five hundred dollars, 
specifically provided in the earlier part of said section, under the provision 
of the second sentence thereof, as based upon the total vote for governor in 
the state at the last preceding state election, an arr.ount equal to many 
times the initial amount of twenty-tivc hundred dollars. 
It is hardly believed that it was the legislative intent that by reason of the 
application of the provision for the expenditure of five dollars for each one 
hundred votes cast in excess of five thousand, in addition to the original 
amount provided for candidates for state offices, they should be authorized 
thereby to expend an amount equal to many times the original amount of 
twenty·five hundred dollars." 

In Baker vs. Slusser, 19 0. X. P. (X. S.) 523, :\IcCiure, ]., of the common 
pleas court of Summit county, took a different view and held, as shown by the 
first paragraph of the syllabus, as follows: 

"Under the section of the corrupt practices act which limits the 
amount which may be expended by candidates at an approaching election, 
the office of probate judge falls within the provision which fixes such ex
penditure at a sum not exceeding $500 with $5 additional for each one 
hundred votes in excess of 5,000 cast at the last preceding state election." 

Despite the fact that the judge of the proba!t:! court was specifically enumerated 
in the list of candidates that were permittNI nndt>r tht> 'ection to expend the amount 
named, the court was of the opinion that the legislature was dealing with the of
fice in the relation it sustained to the electorate which was, of course, confined to 
the county unit and that the provisions by which it was designated to afford addi
tional arr.ounts of expenditures to other county and municipal officers applied as 
well to the office of probate judge. 

This decision was reversed by the court of appeals, as found in 27 0. C. A. 
(X. S.) 197. The first paragraph of the syllabus in that case reads: Baker vs. 
Slusser) 

"The provision of the corrupt practices act, which permits an expendi
ture of five dollars for each one hundred votes cast in excess of five 
thousand at the last preceding state election, is not supplementary to the 
fixed maximum sums narr.ed earlier in the act as the amounts which may 
be expended by candidates for the several offices designated, and the expen
diture by a candidate for probate judge of a sum in excess of five hundred 
dollars is in violation of that act." 

Commenting on the claim that the intention of the legislature was to permit 
the additional sum of $5.00 per hundred to be expended for election purposes, over 
and above the sum specifically named, Leighley, J., says: (p. 200) 

"That method of calculating would permit a candidate for governor to 
eYpend about $37,000; a candidate for this court over $10,000; a candidate 
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for secretary of state, a two-year term, about $35,000, which is several 
times his salary for the term; a candidate for common pleas judge in Cuya
hoga county over $6,000. Can it be possible that the legislature intended to 
put such sinews of war in the hands of a non-partisan judiciary for the 
purposes of political strife which would necessarily attend the expenditure 
thereof by the various candidates for judge? \Ve think that this construction 
is in conflict with the apparent intention of the legislature in enacting the 
corrupt practice act, viewed with reference to the trend of public sentiment 
of late years which eventuated in the enactment of the non-partisan judi
ciary laws. 

We think the sentence of section 29 last above referred to qualifies only 
the language after the last semi-coloon and only those offices and the 
amounts that may be expended by candidates for those offices which have 
not been specifically mentioned and opposite which no specific amount has 
been fixed by the legislature in the act. In short, we think that by law 
the contestee was obliged to confine his expenditures at or below the sum 
of $500." 

This case was taken to the supreme court and was decided there on July 3, 
1917, as shown in 96 0. S. 606. ·while the supreme court reversed the court of ap
peals, the per curiam opinion or entry shows that the reversal was-

"for the reason that it appears from the record that the contestor was not 
entitled to judgment against the contestee in this proceeding. Eyen if it be 
proven that there was a violation of the section of the statute under which 
this proceeding was brought, it would not constitute a ground for removal 

* * *" 

It is evident that the supreme court did not pass upon the question decided 
by the court of appeals, in the first paragraph of the syllabus, above quoted. 

I am inclined to agree with the opinion of my predecessor, :\Ir. Turner, and 
with the view expressed by the court of appeals on the reasoning therein set forth. 

It is therefore my opinion that the provision of the second sentence of section 
5175-29 G. C., permitting the expenditure of an additional sum of $5.00 for each 
hundred votes in excess of five thousand cast for governor at the last preceding 
state election, by candidates for office, is applicable only to candidates for other 
public offices than those specifically enurr.erated in the earlier part of said section. 

1528. 

Very truly yours, 
JosEPH McGHEE, 

AttorneJ•-Ge1zeral. 

1\IUNICIPAL CORPORATIOX-COUXCIL OF VILLAGE :\IAY FIX COM
PE~SATIOX OF POLICE JUSTICE. 

The council of a village has authority to fi:r by ordi11mzce the compe11sation of 
the police justice appointed by council 1111der the provisio11s of section 4544 G. C. 

Cou.:Mst:s, OHIO, October 21, 1918. 

Bureau of Inspection and Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have received the following inquiry from Hon Britton S. 
Johnson, solicitor of the village of Kent, 0.: 
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"Has the council of a viiiage the authority to fix and designate the 
salary and compensation of a police justice appointed under section 4544 
of the General Code of Ohio?" 

I am addressing this opinion to your bureau and wiii forward copy thereof to 
).Ir. Johnson. 

Section 4544 G. C. reads : 

··t;pon the recommendation of the mayor, the council may, by an affirm
ative vote of two-thirds of ail the members elected, appoint a justice of the 
peace, resident of the corporation, or if there is no such justice of the peace, 
another suitable person resident of the corporation or a justice of the peace 
for the township in which such corporation is situated, police justice, whd 
shaii, during the term of office of such mayor, unless removed on suggestion 
of such mayor hy a two-thirds vote of ail the members of the council, 
have concurrent jurisdiction of ail prosecutions for violations of ordinances 
of the corporation with fuii power to hear and determine them, and shaii 
have the sarr.e powers, perform the same duties, and be subject to the 
same responsibilities in ail such cases as are prescribed by law, to he per
formed by and arc conferred upon the mayors of such' corporations. Any 
penon so appointed police justice, other than a justice of the peace, shall 
take an oath of office and give bond in such sum for the faithful perform-
ance of his duties as the council may require." · 

It is evident that the justice of the peace, or the suitable person where there 
is no justice of the peace, becomes an officer of a municipality, with the powers, 
duties and jurisdictions set forth in the section. :-.Jo provision is made in the sec
tion for any compensation or salary to the police justice so provided for. 

Section 4219 G. C. provides : 

"Council shall fix the compensation and bonds of ail officers, clerks 
and employes in the village government, except as otherwise provided by 
law. Ail bonds shall he made with sureties subject to the approval of the 
mayor. The compensation so fixed ~hall not be increased or diminished dur
ing the term for which any officer, clerk or employe may have been elected 
or appointed. :\lerr.bers of council may receive as compensation the sum 
of two doiiars for each meeting, not to exceed twenty-four mC'etings in any 
one year." 

Inasmuch a' it is my opmwn that the police justice prO\·ided for in section 
4544 G. C. is an officer of the municipality, it is my view that council 'hould fix his 
compensation. 

One of my preckcessors, Hon. Timothy S. Hogan, in un opmton found in 
Volume I of the .\nrmal l{eport of the . \ttorney-General for 1913, p. 257, was 
callecl UfHJ!l to construe section 4549, which is >omewhat similar to section 4544, 
inasmuch as it pr"virlt-s that a ju,tice of the peace may he appointt·rl in cities hav
ing no police judge to act during- the ah,ence or clisahility of the mayor, and held 
among other things that tmrlcr sectirm 4214 G. C., \Yhich is the general section 
authorizing cr;uncil to Jix the compensation of ofticers of the city government and 
is similar to >ection 4219 G. C., giving like authority to council of viiiages, the 



1354 OPIXIOX~ 

council was authorized to fix the compensation of the justice of the peace designated 
under section 4549, for services perforn·.ed by him in ordinance cases. 

Answering the question specifically, then, it is my opinion that the council of 
a village has authority to fix by ordinance the compensation of the police justice 
appointed by council under the provisions of section 4544 G. C. 

Very truly yours, 
}OSF.PH ::\IcGHEE, 

A ttorney-Gelleral. 

1529. 

BOARD OF EDUCATIOX- CAXXOT LEASE SCHOOL GROUXDS FOR 
OIL PURPOSES. 

A board of education of a rural school district has 110 power to lease school 
grounds fo1· oil or gas purposes. 

CoLUMBus, Omo, October 21, 1918. 

HoN. FRANK B. PEARSON, Superintelldent of Public Instruction, Columbus, Ohio. 

DEAR SrR :-A communication comes to me from the president of a board of 
education and it seems to me that the question therein is of such general public 
interest that my answer "thereto should be directed to you. The communication 
reads in part : 

"They have secured a very good gas well one-quarter mile from r_ __ _ 
school and the company is anxious to lease our school grounds. They offer 
to put a well in immediately or to pay $200.00 per year as rental and to 
furnish free gas for the use of the school until such well is drilled. While 
there is no law about the board leasing school grounds, could it be implied 
where the board bought the ground as in this case." 

The question involves a consideration of those sections of the General Code 
which refer to the securing and the use of school property. Section 4749 G. C. 
provides that : 

"The board of education of each school district * * * shall be a 
body politic and corporate, and, as such, capable of suing and being sued, 
contracti11g aud beillg co11tracted with, acquiriug, holdiug, possessing and · 
disposing of real and personal property * * * and of exercising such 
other powers and privileges as are conferred by this title and the laws 
relating to the public schools of this state." 

Under the above section a board of education may acquire, hold and dispose of 
real and personal property, and section 7620 provides that: 

"The boards of education of a district rr.ay build, enlarge, repair and 
furnish the necessary school houses, purchase or lease sites therefor, or 
rights of way thereto, or purchase or lease real estate to be used as play
grounds for children, or rent suitable schoolrooms, provide the necessary 
apparatus and make all other necessary provisions for the schools under 
its control. It also shall prodde fuel for schools, build and keep in good 
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repair fences inclosing ~;uch ~chool houses * * * and make all other 
provisions necessary for the convenience and prosperity of the ~chools 
within the suhdistricts." 

Under the provisions of this section power is granted to boards of edu
cation to provide school houses, rights of way thereto and play grounds for the 
children, and to make all necessary provisions for the sehoul> under the control of 
such boards. X ow here in the statute is there any authority granted to boards of 
education to grant leases of school !ann~ or school property. In this the powers 
granted to boards of education arc more limited than are the powers which are 
granted to county commissioners, for section 2486 provides that when in their opin
ion the county woulrl he benefitecl therehy, the commissioners may make, execute 
and deliver contracts or leases to mine iron ore, stone, coal, petroleum, salt and 
other minerals, upon lands owned by such county, thus giving to boards of county 
commissioners full and complete authority to lease county property for oil or gas 
purposes. 

It has been held by our courts nurr.erous times that boards of education, being 
corporate bodies, hold the school property in trust for the uses and purposes to 
which it is designed by law and for no other purposes, and that a corporation can 
exercise only such powers as are expressly conferred upon it and are incidental to 
the powers expressly conferred. 

8 Ohio, 257; 5 0. S., 59; 12 0. S., 601. 

That is to say, a board of education which is authorized to purchase real estate 
would, by inference, be authorized to accept deeds to such real estate. But a lease 
of real estate for a purpose other than that granted by statute could not be held to 
be a power necessarily inferred from the power to purchase for school purposes
! know of no case in Ohio directly covering this matter, but in \Veir vs. Day, 35 
Ohio St., 143, the board of education attempted to lease a public school house to 
persons who desired to run a pri,·ate school. T n the ~yllahns of said case the court 
say: 

1. "Boards of education are invested with the title to the property of 
their respective districts in trust for the use of public schools, and the 
appropriation of such property to any other use is unauthorized. 

2. A lease of a public school house for the purpose of having a pri
vate or select school taught therein for a term of weeks, is in violation of 
i:he trust; and such use of the school house may be restrained at the suit 
of a resident taxpayer of the district." 

If the building could not be used for private school purposes, naturally it would 
follow that it could not be used for purposes other than the conduct of a school or 
other commercial purposes. 

I do find a case, however, bearing directly upon your question, viz., Herald et 
a!. vs. Board of Education, 65 S. E., 102, (\V. Va.), the syllabus of which reads: 

"Residents and taxpayers in a school district, being patrons of a free 
school therein, suing for themselves and all others similarly circumstanced, 
may 'ustain a chancery suit to annul a lease of a school lot for oil and 
gas, as unauthorized and void, made by a board of education, and enjoin 
the use of the lot for such purpose. 

A hoard of education is a quasi public corporation, existing only under 
statute, haYing only the po\\·ers given by statute, and such implied powers 
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as are absolutely necessary to execute such express powers. It cannot en
gage in business or make contracts outside its functions touching education. 
It cannot lease a school house lot for production of oil and gas." 

In that case the board of education had leased a school house lot for oil and gas 
purposes. Suit was brought by Herald, et a!., to annul the lease. The plaintiffs 
prevailed, the syllabus above quoted stating the full conclusion of the court. 

l\Iy predecessor, Hon. Timothy S. Hogan, rendered an opinion in 1913, found 
in the Annual Reports of the Attorney-General for that year, Volume 2, page 1508, 
on the question as to whether or not boards of education had the right to lease 
part of the real estate which was not used for school purposes. The syllabus of 
said opinion reads : 

"Section 4749, General Code, which enumerates the power of the board 
of education with reference to acquiring, holding, possessing and disposing 
of real and personal property, does 110t i11clude ally provision for the leasing 
of such property by tlze board, and as the statutes nowhere prescribe the 
manner of executing such a lease, the board cannot be held to possess such 
power." 

It seems to be the universal rule followed by courts in Ohio that school prop
erty cannot be used for other than strictly school purposes unless otherwise author
ized by statute. To this end the legislature rr.ade provision in sections 7622-1 et 
seq. that school houses might be used as recreation centers and for civic, social and 
grange meeting places. \\'ithout such statutory authority the school property could 
not be used for such purposes. 

Provision is also made for the leasing of school and ministerial lands, that is, 
state, school and ministerial lands, but that authority does not cover the property 
which is held by local boards of education. I can come to but one conclusion, 
therefore, and that is that a board of education is not authorized, by our school 
laws, to lease the school pr~perty under its control for oil and gas purposes. 

1530. 

Very truly yours, 
JosEPH ::\IcGHEE, 

Attorney-Ge1zeral. 

MUNICIPAL CORPORATIO~-COLU::\1BUS-UXDER CHARTER ENLIST
::\1E~T OF CITY At:DITOR DOES XOT CREATE VACAXCY IX 
OFFICE. 

~'nder the charter of tlze city of Columbus, the elllistlllellt of the city auditor in 
the United States army z,•ould not affect the tell!tre of his office and council would 
have 110 authority to appoi11t a successor u11til he should die, formally resign or be 
removed by a legally constituted tribunal. 

CoLUMBUS, OHIO, October 21, 1918. 

Bureau of Inspection and Supcr-dsion of Public Offices, Columbus, Ohio. 

GEXTLE:.!EX :-1 am in receipt of communication from the solicitor of the city 
of Columbus, in which he requests my opinion as follows: 
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··~Ir. \\'. ~I. G., city auditor of Columbus, has asked n:c for an early 
reply to the following question: 

'If I should enlist in the X ational army for the duration of the war, 
what effect would thi.; ha,·e on my tenure in office whirh expires January 
1, 1922 ?' 

I do not like to lmn.kn you with this request for an opinion, hut, inas
much as thl' prO\·i,inns nf the eharter in relation to the office of city 
attorney are idl'ntical with tho'e rdating to the office of city auditor, it 
seems to me more ·appropriate that you pass upon this question." 

1 consider this matter of 'uch 'tate·wide importance that I am addressing my 
opinion thereon to you and will forward copy of same to the city solicitor. 

The provisions of the charter of the city of Columbus which hear upon the 
question submitted are sections 79, 86, 87 and 232, which read as follows: 

"Section 79.-The auditor shall he an elector of the city and be elected 
for a term of four years, excepting that at the first election under this 
charter he shall he elected for a term of two years." 

"Section 86.-The auditor may appoint a deputy and such 
ants and clerks in his department as council may authorize. 
shall have power to perform all the duties of the auditor." 

other assist
Said deputy 

"Section 87.-If the auditor die, resign, or rcmoz·c jrom tlzc city dur
ing the term of his office, his successor in office shall be appointed by coun
cil to serve until the first day of January following the next regular munici
pal election. If such election be the time for the regular election of the 
auditor, an auditor shall then be elected to serve for a term of four years; 
otherwise, for the unexpired term." 

''Section 232.-Ail general laws of the state applicable to municipal cor
porations, now or hereafter enacted, and which are not in conflict with the 
prol'isions of this charter, or with ordinances or resolutions hereatter en
acted hy the city council shall he applicable to this city; provided, however, 
that nothing contained in this charter shall be considered as limiting the 
power of the city council to enact any ordinance or resolution not in con
flict with the constitution of the state or with the express provisions of this 
charter." 

The important provisions of these sections, as they pertain to the question 
under eonsideration, are: 

( 1) The only qualilication of the city auditor ts that he must he an elector 
of the city. 

( 2) The city auditor may appoint a deputy and other assistants and clerks, as 
council may authorize, and the deputy has power to perform all the duties of the 
audit!lr. 

( 3) If the aurlitor die, n·,ign or remove from the city during the term of his 
office. the council of the city shall till the vacancy under the conditions set out in 
~ectiuu ~7 ui the d1~rter. 

There is no question lmt that the city auditor has the qualifications prodded for 
by the charter and that there are in his office a deputy and assistants who are author
ized in law to perform the duties of the office during his absence. 

The city solicit.,r's communication abo sets out the following: 
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''The council has fixed the salaries of the deputy city auditor and the 
assistants, and such deputy and assistants have been appointed and are now 
serving." 

This leaves for consideration the provision of section 87 of the charter which 
provides that if the auditor shall resign or remove from the city during the terrr: 
of his offiae, the council shall appoint his successor in office; that is, fill the va
cancy. The question to be determined is: If the present city auditor enlists in the 
United States army for the period of the war, can he be said to have removed from 
the city? I think not. He would still have his domicile and legal re,idence in the 
city of Columbus. His voting residence would still remain in Columbus, at the 
place he lived at the time he enlisted in the army. He would merely be temporarily 
absent from his legal residence or domicile. By enlisting in the army and taking 
up his duties incident thereto, he would not remove from the city of Columbus any 
rr.ore than he would if temporarily absent from the state for some other reason. 

The next question to be decided is whether he might be considered to han re
signed his office by virtue of the fact that he in a sense abandoned it for the time 
of his enlistment in the army. I do not think an enlistment in the army and the 
taking up of the duties incident thereto can be considered an abandonment of the 
office and a resignation of the same. 

I went into this matter at considerable length in an opinion (number 1349) 
which I rendered to your bureau on July 13, 1918, wherein I arrived at the conclu
sion above indicated. I distinctly held in that opinion that an appointing authority 
has no power in itself to declare a vacancy to exist; that is, it does not have judicial 
powers; and until a vacancy exists, either through death, resignation by the official 
or a removal by the proper judicial body, the appointing authority has no power 
vested in him to fill a vacancy. 

Hence, answering the question specifically, it is my opinion that the enlistment 
of the auditor of the city of Columbus in the United States army, for the duration 
of the war, would ha,;e no effect upon his tenure of office, but that he would con
tinue to hold the same until his death, resignation or removal by some legal tri
bunal which has authority conferred upon it by law or charter to remove hirr .. 

1531. 

Very truly yours, 
JoSEPH 1lcGHEE, 

Attorney-General. 

COUXTY AUDITOR-AXXUAL REPORT }.IA Y BE PUBLISHED IX XE\\'S
PAPER PRIXTED AXYWHERE IX COUNTY. 

The county auditor's amwal report, the publication of which is governed by 
section 2508 of the General Code, 1110}' be published in Hewspapers printed anywhere 
in the county a11d circulating generally in the county; such publication is not required 
to be made in a ne'l.l:spaper printed or published at the county seat. 

COLUMBGS, 0Hro, October 21, 1918. 

Hox. HARRY S. CoRE, Prosewting Attorney, Ottawa, Ohio. 

DEAR SIR :-1 have your letter of October 8th requesting my opinion upon the 
question as to whether or not the commissioners' report, the publication whereof 
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is provided for by section 2500 of the General Code, is required to be published in 
a newspaper published at the county seat. 

Section 3508 of the General Co<le prO\i!les fur the puhliLation of what was 
formerly the commissioner's report but what may now be called with perhaps more 
accuracy the "auditor's report." Among its provisions are the following: 

"Said auditor shall cause an exact copy of said report to he immediately 
published one time in one new~paper of the political party casting the largest 
,·ote in the state at the la~t general dection, and in one newspaper of the 
political party casting the 'cconcl largest vote in the state at the last general 
election, published in the county and of general circulation in said county." 

If this statute governs the ca'e alone it furnishes a complete answer to your 
question; for it does not require that the papers in which publication be made ~hall 
be printed or published at the county seat. 

There is a general section which gives preference to newspapers printed at the 
county >eat. I refer to section 6252 General Code, which provides as follows: 

"A proclamation for an election, an order fixing the times of holding 
court, notice of the rates of taxation, bridge and pike notices, notice to con
tractors and such other advertisements of general interest to the taxpayers 
as the auditor, treasurer, probate judge or corr.missioners may det>m proper, 
shall be published in two newspapers of opposite politics at the county seat, 
if there be such newspapers published thereat. In counties having cities of 
eight thousand inhabitants or more, not the county seat of such counties, 
additional publication of such notices shall be made in two newspapers of 
opposite politics in such city. This chapter shall not apply to the publica
tion of notices of delinquent tax and forfeited land sales." 

In my opinion, section 6252 clues not apply to the report of the a!"litor. It is 
not one of the "other advertisements of general interest to the taxpayers as the 
auditor, tre~'Hrer, prnhate jnngP or commi~~ionPrs may deem proper" to he pub
lished within the meaning of section 6252, for the reason that this provision of the 
section obviously refers only to advertisements the publication of which is discre
tionary with one of the officials named; whereas the publication referred to in sec
tion 2508 is mandatory. 

Inasmuch as section 6252 of the General Code does not apply to the publication 
in question, it follows that section 2508 is the only provision of law in any way 
relating thereto, there being no other statute which has application. As section 2508 
does not require that the papers in which publication be made shall he printed or 
published at the county seat, it follows that the auditor's report may lawfully be 
publi,hed in a newspaper of general circulation in the county and published in the 
county, whether at the county seat or not. 

Very truly yours, 
JoSEPH :\lcGHEE, 

A ttorney-Git~leral. 
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1532. 

TREAS"GRER ·oF STATE-TRl:ST CO:\IP.\.XIES-IF T\VO TRl:ST CO:\IPAX
IES, EACH Q"UALIFIED IX OHIO, YfERGE, TREAS"GRER OF STATE 
SHOULD XOT PER~1IT WITHDRAWAL OF DEPOSITS WITHOl:T ORDER 
OF COC'RT. 

Two trust companies, each of them organized under the laws of New York, haz·e quali
fied for the acceptance of trusts in the state of Ohio by depositing with the treasurer of slate 
securities in the amount of one hundred thousand dollars for each ccmpany; one (If these 
companies has since been merged into the other of them: HELD, 

The treasurer of state should not permit the merging company to take down the deposit 
originally made by the merged company without an order of court. 

CoLuMBus, Omo, October 21, 1918. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR Sm:-On September 18, 1918, y?u requested my opinion upon a question 
which may be phrased as follows: 

"Two trust companies, each of them organized under the laws of Xew 
York, have qualified for the acceptance of trusts in the state of Ohio by 
depositing with the treasurer of state securities in the amount of $100,000.00 
for each company. One of these companies has since been merged into the 
other of them. The merging company desires to take down the dEposit 
originally made by the merged company. May this be done and, if so, 
what is the procedure therefor.?" 

Since receiving your letter I have been in correspondence with counsel for the 
merging company with respect to the effect of a merger under the laws of Kew York. 
Before considering that question in this opinion, however, the meaning of the Ohio 
statute involved must be determined. This statute is found in sections 97i8 and 
9779 of the General Code, which provide as follows: 

"Section 9778. X o such o,orpQration either foreign or domestic shall accept 
trusts which may be vested in, transfe~red or committeed to it by an individ
ual, or court, until ito paid in capital is at least orre hundred thousand dollars, 
and until such corporation has deposited with the treasurer of state in cash 
fifty thousand dollars if its capital is two hundred thousand dollars or less, 
and one hundred thousand dollars if its capital is more than two hundred 
thousand dollars, except that, the full amount of such deposit by such cor
poration may be in bonds of the l:nited States, or of this state, or any munici
pality or county therein, or in any other state, or in the first mortgage bonds 
of any railroad corporation that for five years last past paid dividends of at least 
three per cent on its common stock." 

"Section 9779. The treasurer of state shall hold such fund or securi
ties deposited with him as security for the faithful performance of the trusts 
assumed by such corporation, but so long as it continues solvent he shall 
permit it to collect the interest on its securities so depcsited. From time 
to time said treasurer shall permit withdrawals of such securities or cash, 
or part thereof, on the deposit with him of cash, or other securities of the 
kind heretofore named, so as to maintain the value of such deposit as herein 
provided." 



.\ TTURXEY -GE~"LRAL. 1361 

One striking feature of t he~P Sl'Pt ions is apparent upon first reading, viz.: they 
contain no provision whatso<·wr for taking down a deposit nor for permitting the 
withdrawal of cash or !'tecurities save when other ca~h or securities are deposited in 
plare of that or those withdrawn so that the value of the deposit is maintainNl: In 
one sense, therefore, the entire question which is submitted may he answ£•n·<l by the 
statement that therP is no procedure for the withdrawal of a depo~it, as such. 

However, it is impossibiP to ,.;uppose that the ll'gislature inten<led that dPposits 
made under thesP sPc·tions could nen·r hP withdrawn. In the abspnc•£• of any exprl'ss 
provigion on thP suhjPct, thpn, u statpmpnt of thl' rHIPs which must govern the with
drawal of deposits can be formuluted only by having regard to the purpose for which 
the deposits are required to he made. This purpose is plainly stated in SPC'tion 9779: 
the deposits ponstitute "security for the faithful performanrp of t hP tr11st~ a~uml'd 

by such corporation." This phrase, however, contains terms which perhaps require 
still further definition. ·what trusts are those secured by the deposit and when are 
they to be assumed; again, what corporation is contemplated by the statute? 

Home light upon the quPstions thus suggPsted is afforded by section 9778 which 
prohibits the uccl'ptunce of any trusts in Ohio until the deposit therein required has 
been mu<le and by section 9780, which has not been quoted, which makes null and 
void an)· trust deed or mortgage given or taken without complying with the provisions 
of sections 9778 uml 97i!J. It is apparPnt to me, therefore, that the trm;ts for the 
faithful performance of which a deposit is intended to be security nrP those accepted 
after the making of the deposit. 

This proposition is of some service in the solution of the question presented by 
your inquiry. Suppose in the case before us that the merging comp:my had never 
entered Ohio and complied with section 9778; would it be required to comply with 
that section by reason of its merger of the merged company? I think not; for the 
Ohio law does not contemplate the making of a deposit to secure the pPrformance 
of trusts already Hf'repted; and unless the merger itself because of its effect be regarded 
as the acceptance of the trusts originally repo~ed in the merged company the statute 
could have no application; and if the merger it:;elf be regarded as an ucceptunpc of 
trusts we would have the anomalous proposition thnt thP mergPr could not he efiected, 
conformably to the laws of Ohio, in such a case, without making a upposit; whpreas 
such assumption would he a necessary Jpgal incident to the merger under the laws 
of Xew York. Iu other words, by the mprger the merging company would be assum
ing the trusts originally repo~ed in the merged pompany us a Jpgal consequence of 
complianc·e with the statutes of Xcw York; hut the statutes of Ohio, if applicable to 
such art ion, woulcl nwkP the mprger itsl'lf, insofar us Ohio trusts ure concerned, in
effective-"uull uud voicl"-unlPss :m additional stpp not required by the lam; of 
Xew York lw takPn, viz.: the prior dpposit of seC'uritiPs in Ohio hy the mrrgiug com
puny hdore the c·ompl!•t ion of till' mPrger. 

HuthPr, I think that in a c·a~p such us that whic·h I have imagined the sPc·uritiPs 
deposited in Ohio by thP merged company would rpmuiu on d<·posit to heeure the 
J)(>rformaw-e c,f t h<• h·usts ac·c·t•ptt•cl by t hP lllPrged company. In 1-mc·h PYPnt if the 
mPrging c·ompany t hc-rc•uftPr should dPsin· to ac·e£•pt other trusts in Ohio it would he 
nPc•pssary for it to makP an indt•ppndent d1•posit in Ohio, for tht• reuson that the <h•posit 
already madP J.y the· JJH•rp.f'fl c·ompany \Youl<l he sc•c·urity for t l1e JH'rformuuc·e of the 
trusts uc·c·c·ptPd h)· that c·olllpauy and that only. 

In t IH' fon•going stut<•mpnt I han~ suggestPd t hp oppositP vipw whieh might be 
taken of tiH' :lpplic·:•tioll c,f till' Ohio statute to a c·a'e sueh as that which I ban· sup
posed. That YiP\\' is that t lu• merger of two foreign trust c•ompunies lmd<•r tbP Ia\\·s 
of a l'tUtl' pc·rl!Jitting suc·h lllt'rl!<'r woulcl, if tlH• laws of that state gan• it ~uph f'ffel't, 
itsPlf ('(Hlstitutl' au as,uruption of trust~, Yiz.: thP trusts originally W-'sumc·d by the 
ml'rgecl l'ompuny :.wl us u re>mlt tlwrcof the problem migh1 be \YOrkc·cl out by n•quir-
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ing the merging company prior to the merger to make the deposit mentioned in sec
tion 9778 of the General Code. 

·what is perhaps a technical difficulty is encountered here, however, in that sec
tion 9778 applies only to foreign corporations which desire to accept trusts which may 
be "vested in, transferred or committed to it by an individual, or court." This lan
guage may not be broad enough to include the transfer or commission to a trust com
pany of trusts by action of another corporation. If not, then it could not be said 
that the merger of two foreign trust companies resulting in the assumption by the 
merging company of the trusts originally reposed in the merged company could be 
regarded as such a vesting, transferring or committal of such trusts in or to the merg
ing company as would require compliance with section 9778. Then, if the effect of 
the merger be to release the securities under such circumstances the result would be 
that the Ohio trusts would still subsist and be vested in a foreign corporation, but 
without any security of the kind contemplated by section's 9778 and 9779 G. C. 

Of course, I have been speaking of a case in which the merged company alone 
had previously made a deposit in Ohio; but I can not see that the fact, present in 
the case now under consideration, that the merging company had also qualified in 
Ohio makes any difference. True, by its deposit it had qualified to accept trusts 
regarding Ohio property which might be reposed in it without limit as to amount 
involved; but if it should be held that its assumption through merger of the trusts 
originally reposed in the merged company did not constitute such acceptance of trusts 
as is contemplated by the Ohio statutes, that deposit so made by it prior to the merger 
would not be security for the trusts so assumed, but only for the trusts assumed by 
it alone prior to the merger. 

The question which I have been discussing is enshrouded in considerable doubt. 
Another question which is doubtful is the exact effect of a merger under the laws of 
New York. This question will hereinafter be discussed. The point which I think 
is clear under the Ohio statute is that the deposit required to be made thereby cannot 
be withdrawn as a whole until the obligations the performance of which it was in
tended to secure have been discharged. 

When I say this I mean that the relation of trustee and cestui que trust between 
the beneficiaries and the trust company must come to an end and the trustee be dis
charged therefrom. The giving of additional security for the performance of the 
trust or the creation of a sub-trust by the trustee, with or without the consent of the 
cestui que trust, would not amount to a discharge of the trustee. The trust must either 
be performed as an obligation or there must be such an effective substitution of another 
trustee by order of the court or by operation of law as to release the original trustee 
from all obligations connected therewith. When these things occur I would be of 
the opinion that the deposit might lawfully be withdrawn without at this time ex1Jress
ing any view as to the procedure to be pursued in such case. 

Thus, I do not believe that the dissolution of a foreign trust company, without 
the performance of the trust or the release by the cestui que trust or by the court of 
the trustee from the performance thereof, would justify the withdrawal of the deposit. 
So long as the obligation-which is a better term to use than the word "liability"
exists the deposit must remain. 

With this expression of doubt as to whether or not the Ohio statutes contemplate 
the making of the deposit by the merging company, as such, on account of the result 
of the merger with respect to its relation to the trusts originally assumed by the merged 
company, and this conclusion as to the circumstances under which a deposit may be 
withdrawn, I come now to the consideration of the effect of a merger under the laws 
of N"ew York. 

The present statute of New York on this subject is that found in Birdseye, Cum
ming & Gilbert's Consolidated Laws of Xew York, 1914 supplement, pages 306 et 
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seq., being ~ectious 4"\i Pt l'PrJ. of the RPvi~crl Banking Laws of the State of Xew York 
(Laws of l!H4, Chap. :Jii!)). I quotp th£' following from this statutp: 

"~Pction 48/. Any two or morP eorporations, othPr than savings onnkR, 
organized under any onP nrti..Je of this chapter or under the laws of this 
state for the purposes or any of thPln mentioned in any one u,rtiele of this 
ehaptPr, arP hPreby authorizPd to mPrge one or more of ~uch corporations 
into a not hPr of t hpm as prf·sr·ribed in ~m·c£>£>ding :>ef'tions of t hiH urtif'le. 
* * * ., 

"~Petiou 488. Tl1e n·spP!·tivc board.~ of directors of such corporations 
may, by a vote of u majority, and the respective boards of tru~tees of savings 
banks by a vote of two-thirds, of ali the members of each hoard, make or 
authorize to be made hetwn!ll ,;n,·h corporations a \l"fitten agreement in 
duplicate under their respertive f'Orporatf' ~eals, for the merger of such cor
porations. * * *" 

"Such agreement shaii specify each corporation to be merged and the 
corporation which is to ref'dve into itself the mer!!;ing f'Orporation or cor
porations, and it shall prescribe the terms and conditions of the merger and 
the mode of f'arrying it into effect. Such agreement may providP the name 
to be borne by the receiving corporution and suf'h name may be the name of 
any corporation which is a party to such agreement. * * *" 

"8ection 489. Such merger agreement and sworn copies of the pro
ceedin!!;s of the meetings of the respective boards of directors or trustees 
at which the making of bUch agreement was authorized, shall be submitted 
in duplicate to the superintendent of banks for his approval." 

"Section 490. Except iu the case of savin11:s banks, the merger agree
ment shull, within sixty days after due notice to such corporations of its 
approval by the superintendent, be submitted to the stockholders or share
holders of each of such corporations * * *; and if such agreement as 
approved by the superintendent of banks, shaii be approved at each of such 
meetings by the vote or ballot of the stockholders or shareholders owning 
at least two-thirds in nmmmt of the stock or shares of their respective cor
porations, it shall thereupon become binding upon such corporations. * 
* *" 

"Section 493. L"pon filing the duplicates of such merger agreement, 
together with copies of its approval by the superintendent as prescribed 
in the last preceding section, the merger agreement shall take effect accord
ing to its terms and the merger shall thereupon take place as provided in 
the al!rePm(>nt." 

"Section 494.. l;pon thP mergPr of any corporation into another as 
provided in this artif'le: 

I. Its corporate existence shall he merged into that of such other cor
poration; and all and sin!!:Ular its rights, privileges and franchises, and its 
right, title and interest in and to all propt·rty of whaboevl'r kind, whPther 
rpal, pf'rsonal or mixed, and things in aetion, and evPry right, privilpge, 
intPrest or as>et of conceivable value or benefit then existing which would 
inure to it under an unmerg('(l existPnee, shall he deemed fully and finally, 
and without any right of rever~ion, tran~ft•rred to and ve~ted in the cor
poration into which it shall have lJPen mrrged, without furthrr act or dred, 
and sur•h last-mentionpd corporation ~hall have and hold the same in its own 
right as ful!y u.s the same was possessed and held by the merged corpora
tion from whir·h it was, by operation of the provisions of this artir·le, trans
ferred. 

2. Its rights, obli!!"ations and relations to any person, creditor, de-
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positor, trustee or beneficiary of any trust, shall remain unimpaired, and 
the corporation into which it shull haw been merged shall by such merger 
succeed to all such relations, obligations, trusts and liabilities, and shall 
execute and perform all such trusts, in the same manner as though it had 
itself assumed the relation or trust, or incurred the obligation or liability; 
and its liabilities and obligations to ereditors existing for any cause whatsoever 
shall not be impaired by such merger; nor shull any obligation or liability of any 
stockholder or shareholder in any corporation which is a party to such merger 
be affected by any such merger, but such obligations and liabilities shall 
continue as fully and to the same extent us existed before such merger. 

3. A pending action or other judicial proceeding to which any corpora
tion that shall be so merged is a party, shall not be deemed to have abated 
or to have discontinued by reason of the merger, but may be proseruted 
to final judgment, order or decree in the sume manner as if the merger had 
not been made; or the corporation into which such other corporation shall 
have been merged may be substituted as a party to such action or proceed
ing, and any judgment, order or decree may be rendered for or against it 
that might have been rendered for or against such other corporation if tl:e 
merger had not occurred." 

The procedure outlined in these sectiOJ s has been in the case before us fully com
plied with. 

Looking now to section 494 above quoted, which defines the effect of the merger, 
it will be observed that the first effect thereof in the rase at hand was to vest in the 
merging company all right, title and interest in and to the securities in your hands. 
However, these securities are pledged for a specific purpose, and this transfer of prop
erty rights to the merging corporation is palpably subject to your right, if any, to 
hold the securities for the purpose for which they were deposited. This would be 
true if it were not expressly so provided in the Xew York statute, but that section 
confers upon the merging company the property right of the merged company "as 
fully as the same was possessed and held by the merged corporation from which it 
was * * * transferred." 

The second thing which is to be observed with respect to srrtion 494 is that the 
obligations and relations of the merged company to its benefiriarirs are to remain 
unimpaired. I interpret this clause to mean that such obligations are in nowise dis
charged. The second paragraph of the section goes on to say that the mrrging com
pany shall "succeed to all such relations, obligations, trusts and liabilities, and shall 
execute and perform all such trusts, in the same manner as though it had itself assumed 
the relation or trust or incurred the obligation or liability." That is to say, the merg
ing corporation does assume as a legal consequence of the merger all the trusts reposed 
in the merged company. But this is done without discharging the merged company. 
The legislature of the state of Xew York might perhaps have provided that the effect 
of the merger should be to discharge the merged company and that the assumption 
of obligations on the part of the merging company should have this efiect; but it has 
not done so. And in view of the doubt which I feel as to the application of the Ohio 
statutes, and especially as to the applicability of a deposit previously made by the 
merging company to existing trust obligations thus assumed by it, and affecting Ohio 
property, I am unable to say that such assumption of trusts should have the effect 
of releasing the deposit originally made by the merged cqmpany. 

In short, unless the effect of merger under the Xew York Jaw is to dischar~~;e the 
merged company from the obligations of its trusts, as well as to impose them upon 
the merging company in what may he a secondary capacity, I ran not say that any 
deposit which such merging company might have mr.de under the Jaws of Ohio would 
secure the performance of the trusts so assumed by it on the one hand, nor can I say on 
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the other hand that the purpose for whieh the deposit was madP hy thP mPrged 
company has been aehieved so that the security should be released. 

8uch ell:pres~ions of opinion as to the effect of mrrger as havp Pmanated from 
the court of appeals of Xew York sPrve rathPr to ar•f'entuate the doubts whic·h I feel 
in the premises. I refer to the eases of I 11 re Bergdorf, 206 X. Y. :~OCJ. and I n•iue v . 
.Yew York Edi.~on Co., 20i X. Y. -!25. In the first of thrse rases the r'OUrt, eonstruing 
a previous statute, the substantial effect of which I am una hlP to tlistin!!:ui~h from 
that now in force, used the following language: 

"The fornwr r'OIIlpany IK'came (with the nominal exception hPrpinaftPr 
s· ated) rightless, propertyless :md powt•rle~:;; and the lattrr pompany was 
enlarged by absorption of all that the formPr surrendered. ThP fornJPr 
disburdened itself of each and Pvery obligation, undertaking and relation, 
and the Guaranty Company absorbed and aslmmed thpm all. The Guaranty 
Company was authorized to issue new shares of stock in favor of the stock
holders of the ~lorton Company in lieu of the shares of the latter surrendered 
and cancelled. But the ~lorton Trust Company did not surrender its corporate 
existence. It was not dissolved. It n•mained a corporation, hut for the 
single purpo~e and with the sole power of being sued or proceeded against 
upon and defending against causes of action alleged to exist against it at 
the time of the merger. All the other powers bestowed upon it and which 
wrre evidenced by its certificate of incorporation aud the ~tatute law relating 
to it were by the merger transferred to the Guaranty Company. A cor
poration may exist though it possPsses no property, A corporation may 
have a partial as well as a total extinction, and a legislature may enact that 
the merged corporation shall be extinguished hy the mergt>r, pxcept insofar 
as the legislature may keep it nominally alive for a specified purpose. Our 
conc'usion is that the ~lorton Trust Company does not exist within or as a 
part of the Gu·.r .mty Company and the two are not identical. As a legal being, 
a corporate entity, it retained the one activity and powPr and otherwise 
is non-existent.'' 

This language was quoted with approval in /nine v. New York Edi.,on Co., supra, 
in which the distinLtion between merger and consolidation under the general statutes 
of New York was pointed out. 

The language which I have quoted leaves considerable doubt in my mind as to 
the question which I have raisPd. Ou the o e hand thP court Rays that the merged 
company hy reason of the mergPr "disburdPned itself of each and evPry obligation, 
undertaking and rPlation, and the Guaranty Company (the mPrging company) ab
sorbed and assumed them all." If the first part of this sentence be taken literally 
it would amount to an adjudir'ation to thP effect that the rpsult of a mPrger is to dis
charge the merged company. The r'Ourt goel'i on to say, howevPr, that the mPrgcd 
company does not surrender its corporate existPneP, hut remains a corporation "for 
the single purpose awl with the soh• powPr of hPing suerl or proreedPd against upon 
and defending against cause~ of artion alleged to exist against it at the time of the 
mergPr.'' 

It seems oln iouR to me that if t hP mPrged company can be proceedPd againl'lt 
as a defendant upon obligations matur('(l against it at the time of the merger, it is 
not disc·harged tlu·refrom in the eyes of the law. ~IorPOYPr, as the court pointl'i out 
in Irvine v. ]\'ew York Edison Co., a ~tatutory provision to the pfTert that the right,;, 
obligations and relations of the mPrged c•ompany to any pPrsou, Pte., shall rpmain 
unimpaired must be hroa1l Piwugh to ''inr·ludP the right to sue thP dPbtor corporation 
and to takP the propPrty whiPh was of thP debtor !'Orporation by c•xPc·ution issUPd 
upon a judgment obtained against suc·h cll'l>tor." (207 X. Y. 4:~0.; It is true that 
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this sentence was used in describing the effect of the general merger statutes of Xew 
York, which the court sharply distinguished from the statutes relating to the merger 
of bnnks. However, I can not see how one can say that the rights of creditors and 
beneficiaries of the merged company could remain "unimpaired" if a deposit such 
as that required by the laws of Ohio, made for the purpose of securing those rights 
as affecting Ohio property and citizens, could as a result of the merger be v..ithdrawn, 
even though some other deposit which might secure the same rights be substituted 
therefor. 

In short, I am in grave doubt as to whether or not by the Xew York statute itself 
it was intended that any vested rights of creditors and beneficiaries of a merged com
pany should be disturbed by the merger. I would regard a deposit made to secure 
the performance of Ohio trusts as giving rise to such vested rights. 

For all the foregoing reasons I arrive, not at a state of certainty in my own mind, 
but at a conclusion which is characterized by considerable doubt. In view of my 
doubt and of the total absence of any statutory procedure for the withdrawing of 
such deposit, my advice to you is that you decline to return the deposit save upon 
the order of a court of competent jurisdiction. Very truly yours, 

1533. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-LEASES OF CANAL LANDS TO ANKA SCHROEDER, CHARLES 
HENRY, H. E. AND G. S. LUCAS, JOHN R. ALLEN, CHARLES E. JOHN
SON, MRS. ANNIE KREIG, MIDDLETOWN BOARD OF PUBLIC PARKS, 
S. L. AND SADIE PRICE. 

CoLUMBUS, Omo, October 22, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, ColumbuJ3, Ohio. 

DEAR Sm:-I have your communication of October 19, 1918, to which you at
tach the following leases (in triplicate) of canal lands, for my approval: 

Valuation 
To Anna Schroeder, land at St. Marys, Ohio ____________________ 81,000 00 
To Chas. Henry, island for cottage site at Buckeye Lake _____ ---- 1,666 66 
To H. E. and G. S. Lucas, canal land at Massillon _______________ 1,066 66 
To John R. Allen, Bradford, Ohio, lease reservoir land Lake St. 

:\Iarys for agricultural purposes_________________________ 250 00 
To Chas. E. Johnson, Columbus, Ohio, cottage site at Buckeye 

Lake (half lot)--------------------------------,-------- 200 00 
To Mrs. Annie Kreig, Hocking Canal land for agricultural purposes 200 00 
To l\liddletovm Board of Public Parks, berme bank :\1. & E. canal, 

park purposes_________________________________________ 200 00 
To S. L. and Sadie Price, Logan, Ohio, abandoned Hocking canal 

land for agricultural purposes___________________________ 100 00 

I have carefully examined these leases, find them correct in form and legal and 
am therefore returning the same to you with my approval endorsed thereon. 

While I have approved the leases, there are two irregularities to which I will 
direct your attention. 

(1) In the lease to Charles E. Johnson the appraised value of the land is fixed 
at 8200.00 and the rental value thereof at 824.00, the rental value thus being 12% of 
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the appraised value. ·while the law provides that canal land~ must he leased upon 
a basis such as to provide for an income to the state of at lea~t 6',( of the appraised 
value, yet if the state can realize 12~ ~ on the appraised value, of course there is nothing 
in this contrary to law. I refer to this matter, thinkinJ?; there may be a mi;,iake either 
in the appraised value of the property or in the rental value as set forth in the lease. 

(2) In the lease made to the :\Iidclletown Board of Public Parks, the <'ignature 
of the :\liddletown Board of Public Parks, by Dou11;las Robbins, president of said 
board, is witnessed by but one party, viz., "John E. Fay, ::;ecretary park bourd.'' 

Very truly yours, 

1534. 

JosEPH ;\lcUHEE, 
Attorney-Geueral. 

BOARD OF EDUCATIO~-SCHOOL-PAREXTS TE:\IPORARILY RESIDING 
IN DISTRICT FOR SOLE PT:RPOSE OF SCHOOLIXG, WHEX :\IL'"ST 
PAY TLITIOX. 

Parents who m.o11e into a school district to reside temporarily in order tlwt they may 
have the advantages of the schools therein for their children and intend to mo1•e back to the 
former residence, which is their permanent res-idence, at the end of the school term, cannot 
escape the payment of tuition for their children. 

COLL':\IBL'R, 0Hro, October 25, 1918. 

HoN. A. C. :\IcDoL'GAL, Prosecuting Attorney, Wood~field, Ohio. 

DEAR Sm:-You request my opinion as follows: 

"A number of parents arc moving into the Vi"uuc6field Village school 
district in order that they may have the advantage of the Woodsfield schools 
for their children. They have no property listed in the Woodsfield village 
school district and intend to move hack to their former residence, which 
is their permanent residence, at the close of the school term. 

"L'"nder this state of facts do they gain residence for school purposes 
so that the Woodsfield village school district is compelled to educate them 
free of charge?" 

l::iection 7681 G. C., as amended in 107 0. L. 62, provides in part: 

"The schools of each district shall be free to all youths between six and 
twenty-one years of age who are children, wards or apprentices of actual 
residents of the district. * * * " 

"Residence" may be defined to be the place where one's home is and, as used in 
law, the word denotes the fact that a person dwells in a given place. "Residence" 
is distinguished from domicile in that "domicile" always denotes permanency of habita
tion, while residence, if actual, may be of a temporary nature, but not necessarily so. 

In State ex rei. v. Kuhn, 8 0. N. P. 197, the question of residence for school pur
poses was under consideration. Certain persons were living in the district of Cin
cinnati and the question was whether or not certain school privileges should be ex
tended to them without charge. On page 199 the court says: 
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"Referring to the standard laid down by the terms of the gift by Mr. 
:\Ic:\Iicken, the law, and the rules and regulations of the rniversity for free 
tuition, we find it is confined to bona fide re.ridents of Cincinnati. * * * 
'Residence' is the favorite term employed by the American legislator to 
express the connection between person and place, its exact signification being 
left to construction to be determined from the context and the apparent 
object to he attained by the enactment. 'Residence' when used in statutes 
is generally construed to mean 'domicile.' * * * 

In general, the term 'residence' implies the place of domicile, the place 
where a person has his home, and where he has gained a residence. Horton 
v. Horner, per Birchard, C. J., 16 0., 148. 

The word 'residence' as used in the constitution has substantially the 
meaning of 'habitation,' 'domicil~' or place of abode. Sturgeon v. Korte, 
Boynon, J., 34 0. S. 534. 

What constitutes a person a resident of Ohio, for the purpose of voting, 
or admission to the public schools or benevolent institutions of the state, for 
the administration of estates, and in other cases, has been a frequent matter 
for consideration. There is no substantial difference between the words 
residence and domicile in regard to these matterS, though they are not al
ways synonyms. * * * 

Domicile is said to have its nearest equivalent in untechnical or colloquial 
language in the word 'home.' * * * 'Domicile' expresses the legal re
lation existing between a person and the place where he has, in contempla
tion of every law, his permanent home. * * * Every person must have 
a domicile somewhere. No person can at the same time have more than 
one domicile. * * * . The abandonment or change of domicile is a pro
ceeding of a very serious nature, and an intention to make such a change 
requires to be proved· by very satisfactory evidence. Jacobs on Domicile, 
section 124. * * * 

One who goes to a place for the sole purpose of attending a school or uni
versity, intending to remain for a limited time, does not thereby gain a domicile. 
His stay is only temporary, and is to be treated like any other temporary re.~idence. 
It sometimes happens, however, that when study is one of the purposes, 
or even the main purpose of residence in a place, there exists the ulterior 
intention of remaining there permanently after the period of study is at an 
end. In such case there can be no doubt that domicile is acquired. "Cp to 
this point the case of a student differs in nothing from that of any other person. 
He does not gain a domicile by intention to reside temporarily, and he does gain 
a domicile by intention to reside permanently; and where his intention clearly 
appears, the fact of his studentship is of no significance whatever. But 
when we come to consider residence as a proof of animus manendi, we are 
met by the fact that the residence of a student is usually temporary; and as 
hence results the presumption that the residence of the particular student 
is also temporary, it is nPcessary, in order to show the acquisition of domicile 
in the particular case, to overcome this presumption by suitable evidence. 
This is the ratio of all the cases in which the question of the domicile of stu
dents has been consid<>red. * * * 

I am therefore of the opinion that under Charles :\Ic:\licken's will, the 
statute R. S. 4100, and the rul<>s and regulations of the university of Cin
cinnati, Jacob H. Kapplan is entitled to free truition." 

It will be noted that while the court in the above case started out to distinguish 
"residence" and "domicile," but conr·ludes that a domicile h:;s been acquired by the 
student, he bases his conclusion upon the fact of the student's intention. It is plain 
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in our case that the parents of the rhildren who desire to attend the Wood~field village 
school do not intend to change their domil'ile. They are mere temporary residents 
at Woodsfield so that their l'hildren may live with them while attendin~ Sl'hool, and 
in that the case is different from the Cinrinnati case above cited. In the Cinl'innati 
case the court found not only the residenl'e hut the domicile of the student to he in 
Cincinnati, but in our case the domil'ile is l'Onceded to be outside of Wood.•field and 
with only a temporary school re;;iden<'e within. It is also true that the section of the 
statute under consideration here is different from the section of the statute under 
consideration in the Cinrinnati l'ase, in that in our statute the words used are "a<'tual 
residence," while the statute in the Cinl'innati case read "<'itizens." A person may 
actually be a resident of a particular place and yet not be a citizen of that place. 

In Hart v. Lindsey, 17 X. H. 23.5, it is held: 

"When a person has a fixed abode where he dwells with his family, there 
can be no doubt as to the place where he resides. The place of his personal 
and legal residence are the same. So, when a person has no permanent 
habitation or family, but dwells in different places as he happens to find 
employment, there can be no doubt as to the place where he resides. He must 
be considered as residing where he actually or personally resides. But some 
individuals have permanent habitations where their families eon;:tantly 
dwell, yet pass a great portion of their time in other places. Such persons 
have a legal residence v.;th their families, and a personal residence in other 
places; and the word 'reside' may, with respect to them, be used to denote 
either their personal or their legal residence." 

If, following the above, we were to determine the actual residence of the person, 
it will be noted that the court uses the same synonymously with "personally;" that 
is to say, the person actually resides at places other than the permanent habitation 
of his family, and while it will be admitted the permanent habitation of the school 
children and their parents is not in Woodsfield, but in the school district in which 
the permanent home is located, yet they do personally reside, for the time being at 
least, in 'Voodsfield, which, under the above reasoning, would be their actual place 
of residence. 

It is held, however, in Htate v. Selleck, 76 Xebr. 750, that: 

"The exact meaning of the word residence often depends upon the eon
nection in which it is used." 

So that, while a person might have a residence for a particular purpose at one 
plaee, yet for some other purpose his residence would be at another. It is the actual 
residence of the debtor and not his domicile whi(~h determines the status of parties 
in attachment proceedings (:3 0. C. n. s. 51); and the residence of one who is serving 
a sentence of imprisonment is for the purpose of the service of summons in the county 
where the prison is located and servi<'e upon him in a suit brought in that county 
renders service valid upon eo-defendants in the county where they reside. (2 0. N 
P. n. s. 36R). On the other hand, an elector's residcnrc is where his habitation is fixed 
and to which, when alment, he intends to return. (51 Bull. 30.) 

In considering the quPstion of residen!'e for school purposes, this department 
held in opinion Xo. 1140, rendered under date of April 13, 1918, that any child who 
lives in a district temporarily, or simply to establish a school residpncp, or who re
sides in the district only during the time sehool is in session, does not establish a resi
dence for school purposes in su<'h distrirt. 
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The above vi!'w is also tak!'n hy the author in Jacobs on Domicile, section 325. 

While it is the object of our laws that every child should haw a free education 
in the state of Ohio, yet it cannot be said that it is the policy of the law to permit 
parents to pay taxes in one school district and whose children are enumerated therein 
for school purposes, and whose actual place of residence is there located, to 
move into another school district during the school year simply to escape the payment 
of tuition therein. Such parents cannot be said to be actual residents of such school 
district. 

Answering your question specifically, then, I advise you that where parents move 
into a school district in order that they may have the advantages of the schools therein 
for their children, and intend to move back to the former residence, which is their 
permanent residence, at the end of the school term, they cannot be said to have gained 
an actual residence in the school district to which they move solely for school purposes. 

1535. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL-LEASE TO H. S. WILLARD, WELLSTON, OHIO, OF CERTAIN 
COAL LANDS IN MEIGS COUNTY, OHIO. 

CoLUMBcs, Omo, October 26, 1918. 

HoN. JAMES ~I. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR Sm:-Hon. A. V. Donahey, auditor of state, has submitted for the approval 
of the governor and attorney-general a lease in triplicate to H. S. Willard, of Wellston, 
Ohio, covering 300.25 acres of coal lands, situate in section 16, township 2, range 12, 
Meigs county, Civil township of Sutton, and more particularly described as original 
surveyed lots numbers two (2), five (5) and six (6). 

I have approved said lease as to form and legality and herewith submit the same 
to you for examination and approval as to advisability and consideration. Should 
you approve the same, will you not kindly endorse your approval thereon and send 
the said lease to Mr. Donahey, auditor of state? Very truly yours, 

1536. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL-LEASE TOW. V. FERGUSON OF CERTAIN CANAL LANDS 
IX PII\:E COUNTY, OHIO. 

CoLUMBcs, OHIO, October 28, 1918. 

HoN. JoHN I. :\1ILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of October 28, 1918, in which is en-
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closed a lea~e of PPrtain canal lands located in Pike County, Ohio, to W. Y. Ferguson, 
said lease being in triplicatp. You request my approval of the samP. 

I have carefully examined the lease, find it correct in form and ac-c-ording to law 
and have therefore endorsed my approval thereon and am returning it to you. 

1537. 

YPry truly yours, 
JosEPH ~JcGHEE, 

A ttorm·y-General, 

APPROVAL OF PROCEEDIXGS FOR SALE OF PORTIOX OF ABAXDOXED 
HOCKIXG CAXAL, LAXCASTER, OHIO. 

CoLC~mcs, OHIO, October 28, 1918. 

Hox. JoHN I. :\1ILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-1 have your communication of October 23, 1918, in which you en
close, for my approval, a record of certain proceedings leading up to the sale of a por
tion of the abandoned Hocking canal at Lancaster, Ohio. 

I have carefully examined said record of proceedings, find the proceedings correct 
in form and legal and am therefore endorsing my approval upon the resolution pro
viding for the sale of said property. 

1538. 

Very truly yours, 
JosEPH :\lcGHr:E, 

Attorney-General. 

BOARD OF EDl:CATIOX-TITLE TO SCHOOL PROPERTY OF TOWXSHIP 
AXD SPECIAL DISTHICTS VESTED IX Rl:RAL DJSTHICT. 

lVhPn rural school districts u-ere constituted from the township and Hpecial districts 
by the enactment of section 4i35 G. C., the title to the school property which formerly be
longed to .~aid township and special districiH became t·ested in the rural district. 

CoLc~mcs, OHIO, October 29, 1918. 

Hox. J. L. Hr:Isr:, Prosecuting Attorney, Circleville, Ohio. 

DEAR S!R:-Your requPst for my opinion reads: 

"A quPstion of the title of the present boards of eudl'ation of rural school 
districts of certain townships in this county, to school lots or school lands, 
whil'h WPre conveyed to the boards of edul'ation of townRhip school districts 
before the enactment of the rural school code of 1914, is being discussed in 
this county and as the question is one of state importance and affects school 
lands all over the state, I considPr it of sufficient importall!'e to submit the 
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question to you for a formal opinion, so that the matter may be settled so 
far as the school officials are concerned. 

Before the enactment of the rural school code of 1914, the legal title 
to the land of a township school district was vested in the board of educa
tion of said township school distri~t. Said rural school code of 1914 abolished 
township school districts, and provided that (section 4735 G. C.) 'the present 
existing and special school districts shall constitute rural school districts 
until changed by the county board of education,' but nowhere in said rural 
school code of 1914 is any legislation, tending to transfer the legal title from 
the said boards of education of tmvnship and special school districts of school 
lots and lands belonging to them, and vest that legal title in boards of education 
of rural school districts. 

Said section 4735 G. C. continues, 'and all officers and members of 
boards of education of such existin~?; districts shall continue to hold and 
exercise their respective offices and powers until their terms expire and until 
their succe~sors are elected and qualified.' If this part of said section was 
intended to continue the legal rights and powers of said township boards, 
it would end at the expiration of their terms of office and as soon as their 
successors are elected and qualified. 

The legal title to all township and special school district property was 
vested in those boards of education and their successors, or individual members 
thereof and their successors in office, but upon said township and special 
school districts being abolished and no expresR legislation transferring or 
vesting that legal title in the suGcessor of said to·wnship and special school 
districts, to-wit, in the boards of education of rural school districts, where 
is that legal title now? Does the legal title transfer itself automatically 
and vest in the successor, that is, in the rural school districts or boards of 
education thereof, or does it require ex-press legislation to accomplish that? 

Suppose a board of education of a rural school district, under section 
4758 G. C., decides to dispose of real <:!State over which it now exercises con
trol, but the title to which was by deed of conveyance vested in a board of 
education of a township school district or in the individual members thereof 
as such, and their successors in office, during the year 1910, or any year prior 
to the going into effect of said rural school code of 1914, and would comply with 
the provisions of that section 4758, would the deed of said board of educa
tion of said rural school district convey any legal title to said real estate? 
~owhere is there any direct legislation vesting any legal title to school land 
the board of education of rural school districts. 

Section 4735-2 G. C., it will be observed, covers the le~?;al title of school 
property which is affected by section 4735-1 G. C. 

In the case of Crofton v. Board of Education of Cincinnati, 26 0. S. 
571, the question of successor in title to school property was discussed, the 
question having been raised in that case, but in the act of :\lay 1, 1873, then 
being construed, which was an act for the reorganization and maintenance 
of common schools, the 39th section of said act provided that 'all property, 
real or personal, which has heretofore vested in and is held by any board 
of education, or town or city council, for the use of public or common schools 
in any district, is hereby vested in the board of education provided for in 
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this af't, havin~. nwler this ad, juristlic·t ion and control of t hP ~ehools of 
sueh district.' ThP court in that ea>P prop!'rly hpld that Htitl boar•! of pdu
cation of Cincinnati suf't'PNiNI to all rights of the rity in and to the "f'hnnl 
propPrty in question. But in the rural school rode of HH4 no sur·h IPgisla
tion as that containPd in said sPr·tion :J!J is Pmhmliprl. 

~ertion 468:3 G. C. providrs for wsting the titlP of former villagP school 
districts in the hoard of NIUC'ation of the rural school distrirt of which it 
heeomPs a part. 

Hection 4749 G. C. rdPrs to r·orporatP powers of a board of ('(lucation 
and empowers them to acquire :md dispose of real (•state, etc., but it cannot 
dispose of real estate to which it has no title, and my inquiry is, in what manner 
is the title to township and sperial SC'hool district propPrty as it existed hpfore 
the e,actment of the rural school C'Ode of 1914 now transfE'rred to and VE'RtC'd 
m their succE'ssors, to-wit, the board of pdueation of rural school districts? 

We have in this county sewral school lots which the hoards of education 
of rural school districts dPsire to dispose of, the title to which was hy deed of 
conveyance vested in the township hoard of education and its successor in office, 
hut the attorney for n. prosp!'ctive purchaser discovered what seemed to 
him to be a defect in legislation, as above stated, so the purchasE'r and sewral 
boards of education desire to know furthPr and for that reason a legal opinion 
is requested of you, and I hope you will be able to give it soon." 

Section 4735 G. C., to which you refer, reads: 

"The prE'sent existing township and special school districts shall con
stitute rural school districts until changed by the county board of educa
tion, and a!l officers and members of hoards of edueation of sueh existing 
districts shall continue to hold and exercise their respedivP offirPR nnd powers 
until their terms expire and until their successors are elected and qualified." 

By the authority of said section what formerly constituted township and special 
school districts in Ohio were constituted as rural school districts. School districts 
in Ohio are purely creatures of legislation, that is, they are established by statutory 
law. New districts may be formed, hut only as is provided by statute and when the 
legislature provided that what was thpn township and special districts should con
stitute rural districts, the rural districts were by that act as completely established 
as though they had been newly formed districts from territory not theretofore con
stituting entire districts. 

The word "constitute" mpans to establiHh, to make, to ereatp. It is composed 
of the words cor1, meaning together, and sla/uere, meaning to set. 

In Galveston, etc., Railroad Company v. State, 77 Texas 367, Staton, J., defines 
"constitute" as follows: 

''The word eonstitute * * * iH pquivalent of the words 'compose, 
make up, be;' the unit composed of the several constituents which it is de
clared shall he perpetual, continuing indefinitely, ·without cessation or intPr
ruption by the departmPnt of government and subject to diversion only 
hy the will of the people, which may he expressed in some future organic 
law." 
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In In re East and West India Dock Company, 38 Ch. Div. 576, Chitty, J., defined 
the word constitute as follows: 

"The term constitute is not equivalent to incorporated. It is of wider 
import. It seems to be equivalent to established." 

In Kepner v. Commissioners, 40 Pa. St. 129, the court said: 

"The act says that the council may 'make, ordain, constitute, estab
lish and pass' ordinances, etc., but all these verbs mean the same thin!!; and 
any one of them would have been sufficient." 

So that, when the legislature provided that the present township and special 
school districts should "constitute" rural school districts, it thereby established the 
rural school districts the boundaries of which were exactly the same as the township 
and special districts from which the same were so established. Provision was further 
made that such rural districts should contimle until changed by the county board 
of education and that change can occur in any one of several ways; first, it is provided 
by section 4735-1 that when a petition, signed by not Jess than one-fourth of the elec
tors residing within the territory which constitutes a rural school district, is presented 
to the board of education of the district, or when the board, by a majority vote of 
its entire membership,shall decide to submit the question, then and in either of the above 
cases the question of dissolving said district and joining the same to contiguous ter
ritory may be submitted to the electors of the district. If the question is so submitted 
and carries, then section 4735-2 provides that the legal title of the property of such 
rural school district which is so dissolv~d and joined shall become vested in the board 
of education of the rural or village district to which such district is so joined. Sec
tion 4692 provides for a transfer of territory from one school district to another by 
the county board of education and also makes provision for an equitable division of 
the funds and indebtedness by the county board of education. Section 4696 provides 
for a transfer of territory from certain school districts to others by the boards of 
education thereof and also provides for an equitable division of the funds or indebted
ness before such transfer is completed. Section 4736 G. C. provides for the arrang
ing of school districts by the county board of education and also authorizes the county 
board of education to direct an equitable division of the funds and indebtedness at 
the time of such arrangement, so that whenever territory is taken from or added to 
a rural school district or when the entire district is transferred or abolished, provision 
is made for an equitable division or distribution of whatever funds or indebtedness 
the district may have. 

The gqneral rule of Jaw is that wh~cver a district is created from territory which 
formerly constituted another school district or districts, or parts thereof, the school 
property located within the territorial Lnes passE's to the srhool offirers of the new 
district. 

1st Dillon :\lunicipal Corporations, section 188; 
2d Wendell 109; 
109 Iindiana 559; 
llO Indiana 67; 
23 Pick. 62; 
1st Allen 49; 
22 :\!e. 564; 
156 Calif. 416; 
86 Indiana 582; 
43 Kansas 138. 
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rnrll'r OUr Jaws, hoWt•YPr, prO\'i>ion i~ mad!' in !"l'rtain iw.;t:HH'I'S for >dwo) prop
erty to remain the property of t hP hnanl of pclucation from whiPh the trun~fpr is made 
until certain eonditions arp c•omplied with. To illustratl': 

Section 46!)(. prnvidl's that whl'n tPrritory is annl'XPrl to a rity or villaJ:(f', ,ueh 
tPrritory t hl'rehy hPromps a part of the eity or villaJ:(P sc·hool distriet, hut thP )pgal 
title to the school property in suph territory for ~chool purposes "shall n•main vc,ied 
in the board of education of the school distriet from which such territory was detached 
until surh timP as may he aJ:(feed upon by the l:'l'Veral boards of edueation, Wilen such 
property may be transferred by warranty c!Ped." It is true that section 4683 makes 
provision that when a village distriet is di~solvcd, the territory formerly constituting 
the village district shall beromp n part of the eontiguous rural district and that all 
school property shall pass to and become vestpd in the hoard of education of such 
rural district, but the fact that specific provision is made therefor does not in any 
inanner vary the general principle of Jaw which attaphes thereto. 

In Crofton v. Board of Education, 26 0. S. 571, the board of education of the 
city of Cincinnati had, by authority of the act of ~lay 1,1873, succeeded to the sphool 
property of the city of Cincinnati. The court held: 

"The defendant in error succeeded to all the ri!!;hts of thP city in and 
to the school property and funds of the district, and was the proper party 
to sue for and recover the amount overpaid to Crofton on account of the 
building of the school-house." 

In the case under consideration the districts arc changed only in name. The 
property is the same after the districts become rural as it was when the districts were 
township or special. The board of education remains the same until the successors 
to the members thereof are property elected and qualified. There is a complete suc
cession of interest passing from the old to the new district. The old towmhip and 
special districts went out of existence by name only. The rural districts l'aille into 
existence by name only. There was no legislation in relation to the transfer of the 
property and none was needed. The hoards continued to exercise their powers ex
actly the same under the new name as they had exercised them under the old. The 
districts being creatures of statute, the legislature had perfect authority to make 
the change. 

I can come to but one conclusion and that is that the property of the old town
ship and special school districts vested completely in the boards of education of the 
rural school districts at the time such rural districts were formed from said old districts. 

Very truly yourH, 
JosEPH :McGHEE, 

Attorney-General. 
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1539. 

DISAPPROVAL OF RESOLUTIOX FOR ROAD L\IPROVDIEXT IX HIGH
LAXD COUXTY. 

CoLt:MBt:s, Omo, October 30, 1918. 

Hox. CLINTON CowEx, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of October 24, 1918, to which you at
tach the final resolution adopted by the county commissioners of Highland county, 
in reference to the improvement of Section C-1, I. C. H. X o. 258. 

I am returning said resolution, without my approval, for the following reason: 
The resolution was adopted on September 26, 1918, while the certificate of the county 
auditor, to the effect that money was in the treasury to take care of the obligations 
assumed by the county under said final resolution, was made on October 4, 1918. 
This is not in harmony with section 5660 G. C., which provides that the county audi
tor must first certify that the money required for the payment of the obligation is 
in the treasury, to the credit of the fund from which it is to be drawn. 

1540. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Genera/. 

APPROVAL OF BOXD ISSUE OF SOUTH EUCLID VILLAGE SCHOOL 
DISTRICT~,OOO.OO. 

Cou:MBl'S, OHIO, Xovember 1, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of South Euclid Village School district in the sum of 
$4,000.00, for the purpose of improving certain school property in said 
school district. 

GENTLEMEN :-I have given careful consideration to the corrected transcript of 
the proceedings of the board of education of South Euclid Village School district 
relating to the above issue of bonds and find said proceedings to be in conformity 
to the provisions of the constitution and laws of Ohio relating to bond issues of 
this kind. I am therefore of the opinion that bonds properly prepared according to 
the bond form submitted covering the above issue will, when the same are executed 
and delivered, constitute valid and binding obligations of South Euclid Village 
School district, to be paid in accordance with the terms thereof. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 
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1541. 

APPROVAL OF BO~D ISSUE OF BROOKLYX HEIGHTS VILLAGE 
SCHOOL DISTRICT, CUYAHOGA COUNTY, OHI0-$10,000.00. 

Cou.:~rBcs, OHIO, Xovember 1, 1918. 

The Industrial Commission of Olzio, Columbus, Ohio. 
GEXTLD!EX :-

In Re: Bonds of Brooklyn Heights Village School district, Cuyahoga 
county, Ohio, in the sum of $10,000 for the purpose of enlarging and re
pairing certain school houses in said district. 

I have carefully examined the corrected transcript of the proceedings relating 
to the above issue of bonds, and find the same to be in conformity to the provisions 
of the constitution and laws of the State of Ohio applicable to bond issues of this 
kind, and I am therefore of the opinion that bonds properly prepared according 
to bond forrr. submitted covering the above issue will, when the same are executed 
and delivered, constitute valid and binding obligations of said school district to be 
paid in accordance with the terms thereof. 

1542. 

Yours very truly, 
JoSEPH ::\IcGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD, OHI0-$15,000. 

CoLUMBUS, OHIO, Xovember 2, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of the City of Lakewood, Ohio, in the sum of $15,000 
purchased by the Industrial Commission of Ohio as a part of an issue of 
$60,000 authorized by the council of said city for the purpose of erecting 
certain buildings for the fire department, purchasing or condemning the 
necessary land therefor, purchasing fire engines and paying the cost of 
placing underground wires and other signal apparatus. 

I have carefully examined the transcript of the proceedings of the council of 
the city of Lakewood, Ohio, relating to the above issue of bonds, and find said 
proceedings to be in conformity to the constitution and laws of the State of Ohio 
relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are executed and delivered, constitute valid and binding 
obligations of said city, to be paid in accordance with the terms thereof. 

12-Yol. 11.-A. G. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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1543. 

MUNICIPAL CORPORATIOX-CITY-E:\IERGEXCY POLICE AXD FIRE
~IEN NOT ENTITLED TO WORK11EN'S CO:\IPENSATIOX. 

Emergency policemen and firemen, appointed by the city of Dayton because of 
the inability of the city to secure qualified persons through civil service channels for 
regular ni.embership in the police and fire departments, are not entitled to participa
tion in the benefits of the Workmen's Compensation Law, for the following reasons: 

1. Assuming their appointment as "emergency" policemen and firemen to be 
lawful, they would not be "regular" members of these departments, and the bene
fits of the Workmen's Compensation Law are extended only to regular members 
of such departments. 

2. Inasmuch as the city of Dayton maintains policemen's and firemen's pen.siol~ 
funds, this fact alone would disqualify any of its policem'en and firemen from receiv
ing the benefits of the State Workmen's Compensation Law, whether particular 
policemen and firemen are entitled to the benefits of the local pension funds or not. 

CoLUMBUS, OHIO, November 8, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of October 5th submitting 
for my opinion the following question: 

"Are err:ergency policemen and firemen appointed or employed tem
porarily in a inunicipal corporation, and not being regular members of the 
departments in which they are respectively err:ployed, entitled to the bene
fits of the provisions of the Workmen's Compensation Law of the State?" 

In order to reach the question which you desire me to consider I shall have to 
assume certain things respecting the government of the city of Dayton, which is pro
vided for by charter. 

First, the power to appoint emergency policemen and firemen is a little broader 
under the Dayton charter than it is under the general law. The provisions relat
ing to policemen and firemen are, respectively, as follows: 

(Sections 70 and 72 Charter of City of Dayton): 
"In case of riot, emergency, at time of elections or similar occasions, 

the director of public safety may appoint additional patrolmen and officers 
for temporary service who need not be in the classified service." 

"In case of riot, conflagration, or emergency, the director of public safety 
may appoint additional firerr.en and officers for temporary service who need 
not be in the classified service." 

Dayton also has a civil service code of its own which is embodied in its charter, 
and is therefore not subject to the general civil service law of the state which pro
vides for the making of provisional appointments to fill temporarily regular posi
tions in the service of the city. (Section 486-14 General Code). 

The facts stated in the communication which give rise to your inquiry are that 
an emergency is deemed to exist in the city of Dayton because of the effect of the 
selective service draft law and regulations thereunder, which makes it virtually 
impossible to comply with the requirements of the civil service of the city of Day
ton in filling vacancies in positions in the regular police and fire departments; there-
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fore recourse is to be had to the appointment of emergency policemen and firemen. 
I would seriously doubt whether this state of affairs would amount to an emer

gency under the general law, which is somewhat different from the charter provis
ions which I have quoted. 

But I am assuming for the purposes of this question that such an interpretation 
of that charter as would make legal the proposed action would be correct. In this 
connection the fact that provisional appointments to fill regular positions for a 
temporary period can not be made must be taken into consideration. 

I have gone over this matter because the question which is thus raised invokes 
consideration of section 1465-61 of the General Code, which provides, in part, as 
follows: 

"The terms 'employe,' 'workman' and 'operative' as used in this act, 
shall be construed to mean : 

1. Every person in the service of the state, or of any county, city, 
township, incorporated village or school district therein, including regular 
members of lawfully constituted police and fire departments of cities and 
villages, under any appointment or contract of hire, express or in:plied, 
oral or written, except any official of the state, or of any county, city, town
ship, incorporated village or school district therein. Provided that nothing 
in this act shall apply to policemen or firemen in cities where policemen's 
and firemen's pension funds are now or hereafter may be established and 
maintained by municipal authority under existing laws. 

2. Every person in the service of any person, firm or private corpo
ration, including any public service corporation employing five or more 
workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract of hire, express or implied, oral or 
written, including aliens, and also including minors who are legally per
mitted to work for hire under the laws of the state, but not including any 
person whose employmellt is but casual and not in the usual course of 
trade, business, profession or occupation of his employer. * * *" 

It will be observed that in dealing with public employes the general assembly 
did not omit from the catalog of persons who should be considered as "employes," 
"workmen" or "operatives," within the meaning of the act, persons whose employ
ment is but casual; that is, as a general rule the legislature did not see fit to exclude 
casual public employes from the benefits of the law. 

But in dealing with the police and fire departments the legislature saw fit to 
restrict the definition so as to include only "regular" members thereof. I say that 
the definition is restrictive in this particular because, though perhaps the general 
phrase 

"Every person in the service of any * * * city * * * incorporated 
village or school district * * * under any appointment or contract of 
hire, * * * except any official * * *" 

would by itself be broad enough to include all members of the fire departn:ent and 
the police department, both regular and temporary, yet the legislature has seen fit to 
deal particularly with the members of the police and fire departments and in so 
dealing with them to use the word "regular" in the context from which it has been 
quoted. 

The distinction is thus drawn, not between temporary or casual service and 
permanent service as in the case of private employment, but between incumbents of 
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regular positions and those of emergency positions; that is to say, as to public em
ployments the status of the position in the police or fire department seems to de
tern:ine the application of the \Vorkmen's Compensation Law to its incumbent; 
while in the case of private employments the duration of the service may be an 
element to be taken into consideration in determining whether or not it is "casual." 

Assuming, as I have done, that the positions to be created may lawfully be con
sidered as those of emergency patrolmen and firemen, it would follow on this 
ground alone that their incumbents would not be entitled to the benefits of the 
Workmen's Compensation Law of the state. 

However, there is another ground equally conclusive upon which the same con
clusion must be based. It appears from the letter of the civil service board of Day
ton, attached to your letter, that that city does maintain policemen's and firemen's 
pension funds. The letter states that the emergency policemen and firemen to be 
appointed would not share in the benefits of those funds-a staten:ent which I 
accept as one of fact based upon the rules of the respective funds. However, sec
tion 1465-61 G. C., as I have quoted it, clearly withdraws from the Workmen's Com
pensation Act policemen and firemen in cities where policemen's and firemen's pen
sion funds are established and maintained, without regard to whether or not partic
ular policemen and firemen are entitled to the benefits of such funds. 

Therefore, for the reason that the city of Dayton does maintain policemen's 
and firemen's pension funds, I am of the opinion that none of its policemen and 
firemen are entitled to the benefits of the Workmen's Compensation Law, whether 
particular policemen and firemen are entitled to share in the benefits of such local 
pension funds or not. 

1544. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

ROADS AND HIGHWAYS-STATE HIGHWAY COMMISSIO~ER-~·WT 
AUTHORIZED TO CANCEL CONTRACT FOR D1PROVE:\IE~T. 
WHEN. 

In a case where the state, through the state highway commissioner, has agreed 
to furnish brick for a road improvement and the contractor has never made a de
mand upon the state for brick and has a vast amount of work to do before he is 
ready for the brick, and the state, through its departments, declares that it has brick 
which will meet the plans and specifications required and can furnish it at any time, 
the state highway commissioner is not authori::ed in releasing the contractor from 
the obligations of his contract, merely upon his representation that the state may not 
be able to furnish the brick when he is ready for the same. 

CoLUMBUS, OHIO, November 8, 1918. 

lioN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your con:munication of September 26, 1918, which reads as 
follows: 

"For your information I beg to quote the following entry from the 
journal of the advisory board as of September 4, 1918, with reference to 
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the request of Swank & ~Icintyre for cancellation of their contract for the 
impronment of Section ']', Inter-County Highway X o. 35i, Lancaster
:-\ ew Lexington road, P~rry county, Ohio: 

'PERRY COUXTY-I. C. H. Xo. 357, Section "J", Lancaster-Xew 
Lexington road-Contractors request cancellation of contract. 

A letter to Commissioner Cowen from H. S. Atkinson was pre,;cnted 
attached to which was brief and argument of Swank & ~fclntyre for the 
cancellation of their contract for the improvement of Section "J", Inter
County Highway Ko. 357, Lancaster-Xew Lexington road, Perry county. 

The secretary was authorized to submit the brief of Swank & ~Icintyre 
together with a <;tatement of the facts as understood by the high,vay de
partment to the Attorney-General of Ohio for an opinion as to the proper 
procedure to be followed by this department.' 

I am attaching hereto statement of Swank & ~Iclntyre, through their 
attorneys, Atkinson & Smith, together with staterr..ent signed by Chief 
Highway Engineer H. D. Bruning of this department. 

I respectfully request an opinion from you as to what action, if any, 
may be taken by this department in response to Swank & ~Icintyre's 

request." 

There is considerable correspondence attached to your letter, which is too 
lengthy to quote in full. Hence in the consideration of the question submitted to 
me I shall deduce those facts therefrom which I deem to be essential in arriving 
at the correct answer to your question. 

The question is whether there is anything connected with the contract entered 
into by and between the state highway commissioner, for the State of Ohio, and 
Swank & ~Icintyre, for the improvement of Section J, I. C. H. Xo. 357, Lancaster
New Lexington road, Perry county, Ohio, that would warrant the state highway 
commissioner in cancelling this contract, the contractors, Swank & ~Icintyre, re· 
questing that they be relieved from the obligations of the same. 

The provision of the contract which gives rise to the question is as follows: 

"Brick to be furnished the contractors f. o. b. cars at Junction City 
or X ew Lexington on T. & 0. C. R. R." 

In other words, the state, through the state highway commissioner, agreecl that 
it would furnish the brick for the construction of this particular highway, and 
while the contract does not so specifically state, it was conterr..plated that these 
bricks would be furnished by the board of adminiotration from the plants which it 
operates by means of prison labor. In reference to this particular provioion, the 
contractors Swank & ~lcintyre, through their attorneys Atkinson & Smith, set 
forth the following in the facts : 

"During the progress of the above work, it developed that the hrick 
produced by the State of Ohio at its Junction City plant was not making 
the test above set forth and required by the state highway department. It 
is also a fact, that at no time during the life of this contract, has the state 
been in a position to deliver brick to these contractors that will meet such 
test. It is a further fact, that even now, the state is not producing brick 
that meet such teot. 

* * * * * * * * * * * 
Immediately upon ascertaining the inability of the state to furnish the 

brick according to the contract, specifications and test, the contractors sus
pended further operations." 
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From these statements, as set out by the attorneys, they arrive at the following 
conclusions: 

( 1) "The contractors are entitled to a cancellation of this contract, 
because of the inability of the state to furnish brick to meet the prescribed 
test. 

(2) Because of the inability of the state to furnish brick to meet the 
prescribed test, the contractors were justified in not proceeding with the 
work." 

I might state in the beginning that if the statements made by the contractors, 
through their attorneys, were to be given their full force and effect, and could be 
taken for all they import, I think the conclusions drawn by the attorneys are cor
rect and that the contractors should be released fron:· the obligations of their 
contract. • 

\Ve will first consider the matter from the standpoint of the contractors. The 
contract was let on July 21, 1916, and the date set for the completion of the same 
was July I, 1917. The time for completion was extended by the smte highway 
commissioner at two different times, one to September 15, 1917, and another to 
::\larch 15, 1918. 

The contractors received payments based upon estimates made by the state 
highway commissioner in a total amount of $6,477.76, the last payment being made 
on December 8, 1917, no work having been done on said contract since that date. 
About forty per cent. of the rough grading has been corr.p1eted and the greater 
part of the bridges and culverts upon said improvement have been constructed. It 
will require something like $40,000.00 worth of work upon the part of the con
tractors, before they will be in a position to lay the brick upon said improvement. 
This last statement of fact is set out by Swank & Mcintyre, through their attorneys. 

The contractors never made any demand upon the state for brick, either in 
writing or orally; neither did they ever serve notice in writing upon the state high
way department that they had decided not to complete the contract, owing to the 
fact that the state could not furnish brick to comply with its part of the contract; 
neither is there anything set out indicating at what time the contractors decided they 
would not proceed with the contract owing to the fact that the state was not able 
to furnish brick. 

When we consider that no request or demand had ever been made upon the 
state for the furnishing of brick and that $40,000.00 worth of work remained to be 
done by the contractors before they would be in a position to require brick, and 
that the State of Ohio never refused to furnish the brick required, it would seem 
that the question is prematurely raised by the contractors in reference to this matter. 

The contractors state that they hesitate to proceed with the irr.provement on 
the ground that other brick concerns are ready to enjoin them from laying brick 
upon said road as soon as they begin to lay them. Just how other brick concerns might 
have a right to enjoin the contractors from laying the brick furnished by the state, 
I am not able to understand, unless they follow the old familiar course that is fol
lowed by so many parties who are liable to suffer financial loss due to some course 
of the state or a county, and persuade a taxpayer to bring a taxpayer's suit against 
the contractor and the state officials. 

We will now consider the other contracting party involved in this matter, name· 
ly, the State of Ohio, through the state highway department. The Ohio board of 
administration states it as a fact ihat it can furnish the state highway commissioner 
with all the brick that he may need for the completion of this contract, upon very 
short notice, and can furnish brick that will not only meet the specifications required 
by the state highway comn:issioner, but will more than meet the required tests. 
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The state highway commisioner has adopted a rule that brick must meet such 
a test that they will not lo~e more than twenty-two per cent. of their volume when 
placed in a certain tester with iron and revolved at a certain rate for a specified 
length of time. The board of administration has had tests made of the brick man
ufactured by it and has submitted four of these tests to this department, in which 
respective tests the brick lost as follows: 21.8 per cent., 20.1 per cent., 18.6 per cent., 
and 19.2 per cent. These tests indicate that the board of administration has brick 
on hands which more than meet the test required by the state highway commissioner. 

The board of administration also represents to this departrr.ent that at all times 
for more than a year last past it has had brick which would meet the test required 
by the state highway commissioner, and in quantities more than sufficient to con
struct the road in question. The state highway commissioner him~elf has had 
tests made of the brick manufactured by the board of administration and has also 
submitted the same to this department. These tests show the board of administra
tion is manufacturing brick which meets the tests required by the state highway 
comrr:issioner. 

In view of all the above, I do not believe as a matter of law that you as state 
highway commissioner have authority to release the contractors from the obligations 
of their contract. Of course if the contractors are so released, the bond which the 
contractors gave for the faithful performance of the obligations of their contract 
would be of no force and effect and the parties signing the same wonlcl also be 
released. This undoubtedly under the present conditions would work great finan
cial loss to the State of Ohio and the other parties interested and would be brought 
about through no fault of the State of Ohio. 

It is suggested by the contractors that the state ought to deal fairly with those 
parties with whom it contracts. They use this language: 

"There is every reason for the state assuming the attitude of absolute 
fairness in its dealings with its citizens. Simply because the state has the 
power to insist upon the last pound of flesh and not be held responsible 
therefor in law, is not sufficient reason, moral or otherwise, for Pxercising 
such drastic authority." 

I am in full accord with this observation. I believe that the state ought to 
deal just as fairly and equitably with the parties with whom it contracts, as would 
a private individual, and I might say even more so; but this principle does not war
rant the state, without any consideration whatever, in releasing a contractor from 
the obligations of his contract because they have become burdensome to him. 

If these contractors should proceed with their work and arc enjoined by the 
courts from laying the brick furnished by the state, owing to the fact that they 
do not meet the specifications required by the state highway commissioner; or, if 
it should develop that the state would not be able to furnish the brick that would 
meet the required test, I could not imagine any state official or general assembly 
that would refuse to make the contractors absolutely whole for all the loss they 
might incur because of the fact that the state had failed to meet the obligations 
resting upon it under the contract between it and the contractors. However, at the 
present time and under the conditions now existing, I do not believe as a matter of 
law or equity that you should release these contractors from the obligations they 
assumed under this contract. 

Very truly yours, 
JosEPH :\!cGHEE, 

A tlornc:y-Genera/. 
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1545. 

APPROVAL OF BOXD ISSUE OF AKRON CITY SCHOOL DISTRICT. 
$166,500.00. 

CoLUMBUS, OHIO, November 8, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of Akron City School district in the sum of $166,500.00 
for the purpose of purchasing sites for and erecting and equipping school 
houses in said school district. 

GENTLEMEN :-I have carefully examined the corrected transcript of the pro
ceedings relating to the above issue of bonds and find the same to be in conforn:ity 
to the provisions of the constitution and laws of the state of Ohio relating to bond 
issues of this kind. I am therefore of the opinion that properly prepared bonds 
covering said issue will, when the same are executed and delivered, constitute valid 
and binding obligations of Akron City School district to be paid in accordance with 
the terms thereof. 

1546. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF CITY OF MIDDLETOWN, 0.-$19,643.68. 

CoLUMBUS, OHIO, November 9, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of the city of ~fiddletown, 0., in the sum of $19,643.68, 
in anticipation of the collection of assessments for the improvement of cer
tain streets in said city . 

GENTLEMEN :-I have carefully examined the transcript of the proceedings of 
the council and other officers of the city of Middletown, 0., relating to the above 
issue of bonds and find the same to be in conformity to the provisions of the con
stitution and the laws of Ohio in regard to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obli
gations of said city of ~fiddletown, 0. 

Very truly yours, 
JoSEPH ~fcGHEE, 

Attorney-General. 



.ATTORXEY ·GE::-.""ER-\L. 1385 

1547. 

DISAPPROVAL OF BOXD ISSUE OF TRW.!BULL COUXTY, 0.-$30,000. 

CoLt::~IBL"S, OHIO, November 9, 1918. 

The Industrial Commission of 0/zio, Columbus, Ollio. 

GENTLDIEX :-

In Re: Bonds of Trumbull county, Ohio, in the sum of $30,000 for 
the stated purpose of providing a fund for paying the county's portion of 
improving, maintaining, dragging and repairing roads under the pro\ is ions 
of the Cass Highway law. 

I am herewith returning to you without approval transcript of the proceedings 
of the board of county commissioners of Trumbull county, Ohio, relating to the 
above issue of bonds. From recitals contained in the resolt.tion providing for this 
issue of bonds, it appears that at the general election held November 2, 1915, the 
electors of Trumbull county voted in favor of a tax levy for the county road fund, 
the same not to exceed one mill for a period of five years; and it further appears 
that this issue of bonds is under the assumed authority of said sections of the 
General Code. This action was taken under favor of sections 5649-5 et seq, of the 
General Code, the same being a part of the Smith One Per Cent. law so-called. 
There was ample authority in the provisions of the sections of the General Code 
above noted for this action, and pursuant to the authority of said vote, the con:
missioners were authorized to make an additional levy of taxes for road purposes 
not to exceed one mill for a period of five years, which levy would be outside of 
the three and ten mill limitations of the Smith law, and subject only to the fifteen 
mill limitations thereof. However, there is nothing in the provisions of said sec
tion or elsewhere in the statutes of this state authorizing an issue of bonds in anti
cipation of the collections of an additional tax voted and authorized under the pro
visions of the Smith law, and for want of any statutory authority whatever author
izing this issue of bonds, I am compelled to disapprove the same. 

Yours very truly, 
]OSEPH ).fcGHEE, 

A ttonzey-General. 

1548. 

APPROVAL OF FINAL RESOLUTION FOR ROAD UIPROVE).fENT IN 
HANCOCK COUNTY. 

CoLUMBus, OHIO, K ovember 9, 1918. 

HoN. CLIXTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm :-I am in receipt of your letter of X ovember 8, 1918, in which you 
enclose final resolution upon the following named improven:ent and ask my approval 
thereon: 

Lima-Sandusky Road, I. C .H. Xo. 22, Section C-1, Hancock county. 
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I have carefully examined said resolution, find the same correct in form and 
legal and am therefore returning it to you with my approval endorsed thereon, in 
accordance with the provisions of section 1218 G. C. 

1549. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION-SCHOOLS-TEACHERS ENTITLED TO COM
PENSATION DURING TIME SCHOOL CLOSED ON ACCOUNT OF 
SPANISH INFLUENZA. 

Teachers must be paid for all time lost when the schools in which they are 
employed are closed owing to an epidemic. The Spanish influenza condition was 
an epidemic in certain school districts in the State of. Ohio. 

CoLUMBus, OHIO, November 13, 1918. 

HoN. BENTO,N G. HAY, Prosecuting Attorne:y, Wooster, Ohio. 

DEAR SIR :-I have your request for my opinion which reads: 

"The board of education of a village school district of this county de
sires to have your opinion on the question of whether the board is com
pelled to pay its teachers on account of the schools being closed by reason 
of the Spanish influenza, the schools perhaps being closed for a month or 
more. The board believes this lost time should be adjusted in fairness to 
both the teachers and the board. I informed the board that it was under 
legal obligations to pay the teachers for any lost time caused by the clos
ing of the schools by reason of the provisions of section 7690 of the Gen
eral Code, but that perhaps the teachers would be willing to make up a 
part or all of this time. I am enclosing the letters of the clerk of the 
board which show what information the clerk desires." 

The clerk's letter reads in part: 

"We are familiar with the section and the opmwn that you quote 
and with this only as a basis, we cannot see where there would be any rea
son for presuming that instructors would be willing to make up lost time 
when there is no legal incentive to cause them to do so. If they should do 
.so it would be unadulterated generosity on their part and the average in
:Structor who follows teaching as a profession in which to rr.ake a liveli
:hood does not usually en:phasize this grace very strongly. 

We call to your attention at this time the fact that it was on the 
:recommendation of the \Vayne County Tax Budget commission, of which 
·commission you were a member in attendance, that our board permitted 
our tax levy for the coming year to be lowered to the point where we shall 
incur an indebtedness of two thousand dollars in the current running ex
penses of our schools for the present school year. Presuming that funds 
.cannot be secured by borrowing to meet this deficiency, will a certificate of 
indebtedness be a very acceptable substitute for cash in the payment of the 
salaries of our teachers? 
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It is not clear to us how an individual can legally claim payment for 
a service or services that have not been rendered when there is an express 
written agreement to the effect that payment will be rendered only after 
such service has been performed. \Ve admit the willingness of both parties 
to the agreement to do their part, but being restrained from doing so by 
the local health authorities. If one party to the contract is released or 
held by same why should not reciprocal release or binding become an 
obligation on the part of the other party? It is difficult for us to witness 
a gratuitous expenditure of public funds in this connection that in con
nection with any other object would undoubtedly carry a penitentiary 
sentence therewith. 

\Vhile we do not question the application of the section and the opinion 
above referred to in connection with the circumstances under which they 
were rendered, we cannot see where the diploma of a school that may be 
deprived of two months of its work would amount to more than "a scrap 
of paper" nor the wisdom of continuing same through a period of time 
when this continuation will avail nothing and mean an additional usless 
expense, unless there can be some legal working arrangement devised that 
will make due provision for an exigency of this nature. 

As the epidemic of influenza through which our state is now passing 
is very generally prevalent throughout the state we anticipate that this 
matter will be up for consideration in the very near future, as there are 
undoubtedly other boards of education that will have the same problem to 
deal with that we have. 

We shall ask therefore that you secure an opinion from the Attorney
General in regard to these rr.atters and that you advise us as to the opin
ion rendered. We feel that such an opinion would be of interest not only 
to ourselves, but of service and general application to the problems of 
other boards in our county who may be situated in circumstances similar 
to ours" 

Section 7690 G. C.,as amended in 107 0. L., page 47, reads in part: 

"* * * Teachers must be paid for all time lost when the schools irr 
which they are employed are closed owing to an epidemic or other public 
calamity." 

The only question which seems to call for any consideration is, is the Spanish 
influenza an epidemic? 

An epidemic is defined as "wide spread occurrence of a disease in a certain 
region; spreading among the people; affecting a large number in a community at 
once, but of a limited period." 

The above definition seems to cover precisely the conditions which have existed 
in relation to the said Spanish influenza and but one conclusion can be arrived at 
and that is that the conditions in relation to the disease which is called Spanish 
influenza has been an epidemic in this state recently. 

Answering your question, then, I rr.ust advise you that the teachers must be 
paid during the time the schools have been closed on account of the existence of 
Spanish influenza in the school districts. 

Very truly yours, 
]OSEPH :\IcGHEE,. 

Attorney-Ge11eral. 
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1550. 

TAXES AND TAXATIO:-.J-CORPORATIO:-.J OR IKDIVIDUAL CAX:-.JOT 
DEDUCT FEDERAL TAXES FRO::\f CREDITS. 

A corporation or individual, in determining the amount of credits to be listed 
/or taxation for the year 1918, may not deduct, from the sum of all its legal claims 
and demands, the amount of income or excess profits tax due and payable to the 
federal government on or before June 15, 1918. 

CoLUMBus, OHIO, November 13, 1918. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Some time ago you submitted for my opinion the following 
question: 

"In determining the amount of credits to be listed for taxation for the 
year 1918, rr_ay a corporation deduct from the sum of all its legal claims 
and demands the amount of income tax or excess profits tax due and pay
able to the federal government on or before June 15, 1918?" 

In your letter you referred to the opinion of· the Attorney-General to the prose
cuting attorney of Fairfield county, under date of April 23, 1913, found at p. 1235 
of the Annual Report of the Attorney-General for that year. In that opinion it 
was held that unpaid taxes levied under the authority of the state itself, including, 
of course, county and local taxes, do not constitute debts which may be deducted 
from gross credits, for the purpose of ascertaining the t11.xable amount of such 
credits. With the conclusions of that opinion I agree and proceed therefore to the 
consideration of the question as to whether or not its principles are applicable to 
the question which you now submit. In my opinion they are so applicable. 

The cases relied upon in that opinion were those of Peter vs. Parkinson, 
Treas., 83 0. S. 36, and Bailies vs. Des :\Ioines, 127 Ia. 124. As stated in said opin
ion, these cases proceed upon the theory that the word "debts," when used in statutes 
like the one under consideration, imports an obligation ex contractu-one arising 
upon a contract express or implied and enforceable accordingly by a process in 
theory at least binding upon the person of the obligor. A tax lacks these charac
teristics. As an obligation it is created in invitum, i. e., without the concurrence of 
the will of the obligor. 

In most instances it is not in theory enforceable by process in personam, but 
its collection may be secured only by seizure of specific property. This latter, how
ever, is not always the case. The statutes frequently make the tax list equivalent 
in force and effect to a judgment in persouam, to the extent that property other 
than that on account of which the tax is levied may be seized as upon execution 
for its satisfaction. But the courts in the. cases cited attached no weight to this 
drcumstance as giving to a tax the characteristics of a debt; and notwithstanding 
the remedy by distress or the creation of a statutory right of action against the 
taxpayer individually, to recover a judgment for taxes enforceable against his prop
erty generally, the essential character of the obligation remains unchanged; and, 
moreover, such a judgment while enforceable against the goods and chattels, and 
perhaps the lands of the persons against whom judgment might be rendered, would 
not be such a judgment as would have been, but for the statutes and constitutional 
provisions abolishing imprisonment for debt, enforceable by process against the 
body. 
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In the case of the federal income and excess profits taxes, it appears fran: the 
acts of Congress under which these taxes are levied-which I do not take time to 
quote-that the collector may seize and sell any property of the taxpayer in satis· 
faction of the tax. I do not find, however, that the acts of Congress authorize the 
bringing of suit against the taxpayer to obtain personal judgment. Such a remedy 
would not seem to be necessary, save for the purpose of reaching lancls. 

However, upon the broad grounds upon which the cases which were cited in the 
other opinion were decided, it is clear that their principles apply to the solution of 
the present question just as fully as they do to the solution of that considered in 
the former opinion, unless there is something in the character of the federal gov
ernment and its relation to the taxes now under consideration which would force 
the adoption of a different rule in this case. I can think of no principle which 
could be based upon such a foundation, though I have given the question very care
ful consideration. 

It will be borne in mind that the whole matter of the deduction of debts for 
the purpose of taxation is one of grace and not of right. There is nothing to pre
vent the state from taxing credits in gross without any deduction whatsoever. In 
fact it was at one time seriously doubted whether debts could be deducted even 
from credits. 

Exchange Bank vs. Hines, 3 0. S. 1; Opinions of Bartley, C. ]., and 
Thurman, J. 

Later on it became settled that the term "credits," as used in the constitution, 
might with propriety be defined by the legislature so as to be limited to the net 
chases in action other than investments in bonds owned by the taxpayer; but it has 
never been contended, nor could it be in n:y opinion, that the legislature is required 
to allow any deduction. It is certainly not required to do so as to taxes assessed 
by the federal government, any rr.ore as against "credits," than as against any of 
the other assets of the taxpayers. 

In other words, I can think of no reason arising out of the framework of our 
national government and the relation of the government of the United States to that 
of the States, which would compel the States to allow a deduction for property 
taxation purposes of the amount of taxes due to the federal government at a 
given time, from the "credits" of the taxpayer, that would not likewise operate to 
compel the State to allow such a deduction from any other property of his. The 
burden, if any, upon the activities of the federal government in the one case would 
be no greater than in the other. It would follow, therefore, that if there is any
thing in the nature of the federal government that in anywise limits the taxing 
power of the state on account of taxes levied hy the authority of the federal gov
ernment, that thing would so operate as to exempt from taxation for state purposes 
any and all assets of a given taxpayer up to the amount of the federal tax; for 
suppose that at the day as of which taxes arc assessed in Ohio a given taxpayer 
has no credits at all. It is obvious that if at that time the federal governn:ent 
should attempt the collection of a previously assessed income or excess profits tax 
by compulsory process, it would have to seize other personal property of the tax
payer, such as machinery or stocks of goods. \\' ould it therefore be claimed that 
a taxpayer could hold exempt from state taxation, under these circumstances, goods 
and chattels equivalent in value to the amount of the federal tax, on the ground 
that to deny him this privilege would produce a clash between the paramount federal 
power and that of the state? This question I think must be answered upon reason 
in the negative. This being true, it is obvious that any argument that could be 
predicated upon the relation of the state and federal governments would prove too 
much and would have to be rejected. 
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Arguments have been addressed to me, in connection with this question, based 
upon provisions of the bankruptcy act and other considerations of a similar charac
ter, which have the same weakness, in that all of therrc would tend to prove, if 
they prove anything, that a deduction should be allowed for federal taxes, not only 
as against credits, but as against any of the assets of the taxpayer which would 
otherwise be taxable under the laws of the state. As stated, such arguments prove 
too much because it can not be contended that upon any account whatsoever can an 
Ohio taxpayer deduct any obligation as a "debt" or otherwise, from investments in 
bonds, etc., or tangible personal property. 

For these reasons, then, I am of the opinion that the principles of the former 
opinion apply to the question which I have been discussing, and that a corporation 
or individual, in determining the amount of credits to be listed for taxation for 
the year 1918, may not deduct, from the sum of alJ its legal claims and demands, 
the amount of income or excess profits tax due and payable to the federal govern
ment on or before June 15, 1918. 

1551. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE COVERING LOT NO. SIXTY
EIGHT OF WOOD BROWN PLACE SUBDIVISION, COLUMBUS, 
FRANKLIN COUNTY, OHIO. 

CoLUMBUS, OHIO, November 13, 1918. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of abstract of title covering the following parcel 

of land located in the city of Columbus, county of Franklin and State of Ohio, and 
described as follows : 

Being lot No. sixty-eight (68) of Wood Brown Place subdivision, as 
the san:e is numbered and delineated upon the recorded plat thereof, of 
record in plat book No. 5, page 196, recorder's office, Franklin county, 0. 

I have examined said abstract and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, except 
the taxes for the year 1918, which are undetermined and unpaid, and a special assess
ment for Ridgview road improvement amounting, as shown by the abstract to 42c. 

I am of the opinion that said abstract disclosed on November 12, 1918, a good 
title in Charlotte Rushmer, widow of Benjamin Rushmer, to the premises hereinbe
fore described. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1552. 

PROBATE JUDGE-CLERK HIRE-XOT ENTITLED TO 11\CLUDE FIND
IKG PAID I)J" ESTD.IATIXG CLERK HIRE. 

During a certain year a finding was paid by the probate judge into the probate 
judge's fee fund, the same being for fees received by him and not accounted for 
during a previous year. HELD: This amount so paid in could not be used as a 
basis for allouxmce for clerk hire by the county commissioners under section 
2980-1 G. C. 

CoLUMBUS, OHIO, Noverr.ber 13, 1918. 

HoN. KATHAN B. GILLILAND, Probate Judge, Portsmouth, Ohio. 

DEAR Sm :-I have your letter of the 9th inst. as follows: 

"I would be pleased to have your opinion in regard to fixing the amount 
upon which to base the salary of deputy clerk under section 2980·1. 

Last year, in addition to the amount paid into the county treasury, 
there was paid by Thos. C. Beatty, my predecessor, the sum of $1,726.33, 
being the amount found due by the examiners, upon examination of his 
books. 

Should this amount be included in the total in making the estimate for 
the next year? 

The above sum was paid into the treasury by Mr. Beatty January 25, 
1918, almost one year after the time he went out of office. Should he have 
paid interest upon the same?' 

Section 2980-1 G. C. reads: 

"The aggregate sum so fixed by the county cumnu~~wuers lu be ex
pended in any year for the corr.pensation of such deputies, assistants, book
keepers, clerks or other employes, except court constables, shall not exceed 
for any county auditor's office, county treasurer's office, probate judge's 
office, county recorder's office, sheriff's office, or office of the clerk of the 
courts, an aggregate amount to be ascertained by computing thirty per cent. 
on the first two thousand dollars or fractional part thereof, forty per cent. 
on the next eight thousand dollars or fractional part thereof, and eighty
five per cent. on all over ten thousand dollars, of the fees, costs, percent
ages, penalties, allowances and other perquisites collected for the use of 
the county in any such office for official services during the year ending 
September thirtieth next preceding the time of fixing such aggregate sum; 
provided, however, that if at any time any one of such officers require 
additional allowance in order to carry on the business of his office, said 
officer may make application to a judge of the court of common pleas, of 
the county wherein such officer was elected; and thereupon such judge 
shall hear said application and if, upon hearing the same said judge shall 
find that such necessity exists, he may allow such a sum of money as he 
deems necessary to pay the salary of such deputy, deputies, assistants, book
keepers, clerks or other employes as may be required, and thereupon the 
board of county commissioners shall transfer from the general county fund, 
to such officers' fee fund, such sum of money as may be necessary to pay 
said salary or salaries." 
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It will be noted that in this section the aggregate sum to be fixed by the county 
commissioners for clerk hire in the different county offices is based upon a certain 
percentage "of the fees, costs, percentages, penalties, allowances and other perquis
ites collected for the use of the county in any such office for official services during 
the year ending September 30th next preceding the time of fixing such aggregate 
sum." The amount of $1,726.33, to which you refer, was not collected in the probate 
judge's office for the use of the county last year, but was collected during the ad
ministration of your predecessor. It is true that this money did not find its way 
into the county treasury until last year, when it was paid. into the same by him 
upon the finding of the Bureau of Inspection and Supervision of Public Offices, 
but it was, nevertheless, collected in the probate judge's office during the admin
istration of your predecessor and cannot, therefore, in my opinion, be used as a 
basis for allowance by the county commissioners at this tin:e. 

You ask further whether or not your predecessor should have paid interest 
upon the amount of $1,726.33, found due the county by the state examiners. The 
bureau informs me that this amount was paid by your predecessor at the time the 
finding was made, and inasmuch as the examiners did not see fit to include any 
interest in their finding, I am inclined to look upon this question as closed. 

Very truly yours, 

1553. 

JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF BOND ISSUE OF VILLAGE OF JOHNSTOWN, OHIO. 
$6,000.00. 

CoLUMBUS, OHio, Noverr.ber 13, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In Re: Bonds of the village of Johnstown, Ohio, in the sum of $6,000, 
for the purpose of purchasing equipment for and making improvements in 
the water and light plant of said village. 

I have carefully exarr.ined the transcript submitted of the proceedings of the 
council of the village of Johnstown, Ohio, relating to the above issue of bonds, and 
find that I am compelled to disapprove said issue of bonds specifically for the 
reason that the ordinance providing for this issue of bonds does not make provision 
for an annual levy of taxes to pay the interest on said bonds and to create a sink
ing fund to retire said bonds at maturity as required by the affirmative provision 
of section 11 of Article XII of the State Constitution, which reads as follows: 

"No bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an arr.ount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

I find a number of other objections in the proceedings of such a nature as to 
prevent my approval of this issue of bonds without further information obviating 
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the manifest defects disclosed. However, inasmuch as I am required to disapprove 
this issue of bonds for the specific reason first above mentioned, it will not serve 
any useful purpose for me to discuss the other objections disclosed in this transcript 
of the proceedings relating to this issue d bonds. 

The transcript submitted is herewith returned. 
Yours very truly, 

Josr:PH ::\IcGHr:r:, 
A ttonze:;-Gencral. 

1554. 

STATE HIGHWAY CO::\DIISSIOXER-USE OF ROTARY FU~D. 

The rotary fund created by the last general assembly, as found in 107 0. L. 187, 
cannot be used for the purpose of paying the state's proportion of the cost and ex
pense of a road improvement, but only for paying tlze cost of completing an im
provement when taken over under section 1209 G. C. (107 0. L. 126). 

CoLUMBUS, OHIO, Xovember 15, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I have your communication of October 31, 1918, to which you at

tach final resolution of the county commissioners of Highland county, pertaining 
to the improvement of the Hillsboro-Chillicothe road, Section C-1, I. C. H. No. 258, 
Highland county, and ask my approval of the same, in accordance with the provis· 
ions of section 1218 G. C. 

This resolution is in all respects legal and correct in form and I might there
fore be justified in endorsing my approval thereon, under ~aid sedion 1218 G. C.; 
but there is a matter in connection therewith which in my opinion is so directly in 
violation of the statutes that I feel I should call attention to the same. Because 
of this irregularity I arr. not approving the resolution of the commissioners. 

The following statement is appended to the resolution: 

"To the Attorney-General: 
I do hereby certify that there has been appropriated from the Rotary 

fund of the State Highway department of Ohio the sum of $40,130.98 to 
the credit of Highland county. 

Dated October ?4, 1918. 

H. L. Hastings, 
Chief Clerk, State Highway Department." 

It will be seen that the State Highway department expects to use the sum of 
$40,130.98 from the rotary fund provided by the General Assembly, to take care of 
the portion of the cost and expense of the improvement to be borne by the state. I 
am of the opinion that said fund can not be used in this way. 

In 107 0. L. 187 there is an act which was passed by the General Assembly "to 
make general appropriations." Section 5 of said act (p. 351) contains the following 
language: 

"The term 'rotary fund' as used in this act means a fund set aside to 
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enable a department or institution to carry on a function or an activity, 
self-sustaining in its nature, the receipts from which are to be used for the 
function or activity for which the rotary fund is established. 

:Money obtained from the function or activity for which a rotary fund 
is provided shall be turned into the treasury, and such rr.onies so turned 
into the treasury between July 1, 1917, and July 30, 1919, both inclusive, are 
hereby appropriated for the purpose for which such rotary fund is herein 
established. * * * " 

The legislature made provisions for a rotary fund in the following language 
(p. 217) : 

"Rotary Fund-To pay when necessary the federal government's share 
of any estimate due contractors on road improvement under the Shackle
ford-Bankhead act, and 

To pay when necessary the cost of completing any road improvement 
when the contractor has defaulted or has been removed therefrom, $50,000." 

From the provisions above quoted it will be noted that the rotary fund was 
created by the General Assembly for specific and definite purposes, viz: 

(1) To pay in the first instance any estimate that might be due the contractors 
on a road improvement, for which the federal government would be liable after it 
had passed upon said estimate. 

(2) To pay the cost of corr_pleting an improvement when the original con
tractor fails and the State Highway department takes the same over under the 
provisions of section 1209 G. C. 

Of course under this last provision as soon as the state realizes from the con
tractor and his surety, the money is turned back into the rotary fund. But there is 
no provision for the State Highway Commissioner's using money from the rotary 
fund to pay the cost and expense of an improvement to be assumed by the state. 
The cost and expense to be borne by the state must be paid from the amount which 
goes to each county of the state under the provisions of section 1221 G. C., and not 
from the rotary fund. 

On account of this irregularity, although it is not directly connected with the 
final resolution and therefore does not strictly come within the provisions of section 
1218 G. C., I am returning the resolution to you, without my approval thereon. 

1555. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF BOND ISSUE OF BARBERTON CITY SCHOOL DIS
TRICT.--.$36,000. 

CoLUMBus, 0Hro, November 15, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:- • 

In Re: Bonds of Barberton City School district in the sum of $36,000 
for the erection and equipment of a school building in said school district. 
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..:\n examination of the tran~cript of the proceedings relating to the above issue 
of bonds discloses that the same is an attempted issue of bonds of the Barberton 
City School district in the amount and for the purpose above stated, without a vote 
of the electors of the school district under the assumed authority of section 7629 
General Code. The resolution providing for said issue of bonds was adopted at a 
regular meeting of the board of education by the vote of three memhers only of 
said board. Section "7629 contains the following provision: 

"The order to issue bonds shall be made only at a regular meeting of 
the board and by a vote of two-thirds of its full membership taken by yeas 
and nays and entered upon its journal." 

The board of education of Barberton City School district consists of five mem
bers. Under the provisions of section 7629 above quoted, it is apparent that the 
affirm;Itive vote of at least four merr.bers of the board of education was required 
to legally adopt the resolution providing for this issue of bonds, and that the vote 
of three members only was wholly ineffectual for that purpose. 

It follows from this that said issue of bonds is invalid, and the same is here· 
with disapproved. 

The transcript submitted is herewith returned. 

1556. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATIONS-COUNCIL OF VILLAGE CAXNOT El\1-
PLOY LEGAL COUNSEL TO DEFEND MARSHAL. 

The council of a village is without power to employ legal counsel to defend the 
village marshal against a complaint for shooting with intent to kill, arisi1zg out of 
the performance by the marshal of his duties as a conservator of the peace and in 
the enforcement of the state law, or of an ordinance passed by the council in the 
exercise of the police power delegated to it by the state. 

CoLUMBCS, Oaro, November 15, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date and brief pre
pared by the solicitor of the village of Hanford and requesting my opinion upon 
the following question: 

"In the proper discharge of his duties the marshal of the village fired 
upon a person who was resisting arrest. An affidavit was filed against the 
said marshal for shooting with intent to wound. The hearing on said affi
davit was set for a day certain in the police court of the city of Colum
bus, where the complaint was pending. l\Ieanwhile the council of the vil
lage unanimously adopted a resolution err.ploying the person who at that 
time was acting under general employment as village solicitor to defend 
the marshal on said charge. 

The solicitor accepted the employment and successfully defended the 
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marshal, so that the complaint against the latter was dismissed by the 
police court for lack of probable cause. 

\Vas the employment of the solicitor by the council legal and may the 
funds of the village lawfully be applied to the discharge of the obligation 
thus attempted to be created?" 

The opinion of Hon. Timothy S. Hogan, former Attorney-General, found at 
page 1461 of Volume II of the Report of the Attorney-General for the year 1914, 
contains a very complete discussion of the principles upon which the answer to this 
question must be predicated. It is true that Mr. Hogan did not have before him 
the exact facts of this case. He was considering the question as to whether or not 
judgrr.ents obtained against police officers in civil actions for false arrest growing 
out of their mistaken but bona fide conduct in the course of their official duties 
could lawfully be paid by the council of a municipal corporation. His answer was 
that such claims could not be paid. 

In the present case the proceeding against the police officer was criminal, not 
civil; the complaint against the marshal was dismissed, and not found sufficient in 
law as in the cases considered by 1\lr. Hogan; and the action of council is limited 
to the exoneration of the officer from the expenses of his defense, and does not 
go so far as to embody the indirect assumption of civil liability for an act done 
by the officer. 

All these considerations serve to distinguish the question now presented from 
the one considered by Mr. Hogan. However, the distinction which exists is shown 
by the authorities cited by Mr. Hogan to be without a legal difference in result; for 
many of the cases cited therein were cases in which the action of the municipal 
legislative authority was limited to exoneration of the officer from expenses in
curred by him in defending cases; and some of them presented the exact situation 
which now arises, in that the council was attempting to err.ploy legal counsel for 
the defense of the police officer. 

The principle laid down in all these cases, which must be regarded as settled so 
far as authority is concerned though perhaps not definitely so in Ohio, is that the 
right of the legislative body of a municipal corporation to incur expense for the 
purpose of saving one of its officers harmless as against legal expenses incurred by 
him in defending his official conduct is limited to cases in which the official conduct 
called in question is of such character as to be representative of the municipality in 
its corporate or proprietary aspect. That is to say, a police officer, though appointed 
locally and perhaps constituting a part of the machinery of the local municipal gov
ernment, does not represent the municipality as such when preserving the public 
peace and enforcing the criminal laws of the state by pursuing offenders again~t 
them for the purpose of arrest. In such undertakings he represents the state itself 
and not the municipality as a quasi corporation. Therefore, it is not a matter of 
municipal concern that the police officer should be saved harmless from expenses 
incurred by him in defending his acts as an agent of the state. The situation of the 
marshal under the statutes of the state brings out this distinction very clearly. His 
corr.pensation for services in state cases is not paid by the village, though the council 
may, if it chooses, give him "additional compensation" which, presun:ably, is refera
ble to the services which he renders to the village, as such, by way of enforcing its 
ordinances and the like (see section 4387 G. C., which at least attempts to set up 
by appropriate reference a schedule of fees for the services performed by marshals 
in state cases). The validity of this statute may be doubted, but it shows at least 
the dual character of the office of marshal and the relation of the village, as such, 
to the duties of that office. In short, the compensation of the marshal under the 
statute for enforcing the criminal laws of the state and preserving the public peace 
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is that which comes to him by way of fees, if any. These fees are presumed to 
compensate him for all the risks involved in the proper performance of his official 
duty. 

From all the foregoing it appears that we are driven to the conclusion that if 
the marshal in the transaction out of which the corr.plaint against him arose was 
engaged in enforcing the state laws the ,-illage was without authority to employ legal 
counsel for his defense. The facts submitted to me do not show clearly whether 
or not this was the case. The resolution of council recites that the charge "arises 
out of an attempted arrest by said marshal * "' "' for disturbance of the peace 
and quiet of said village." If this recital is correct, it may be assumed that the 
marshal was attempting to make the arrest by virtue of a warrant drawn under a 
village orrlinance; for there is no such public offense under the general criminal 
laws of the state as that described, while municipal corportions are authorized by 
sections 3664 et seq. of the General Code to provide by ordinance for the punishment 
of persons disturbing the good order and quiet of the corporation in certain ways. 
If this is the case, the general principle relied upon by ::O.Ir. Hogan and quoted by 
him with approval from ::O.Iechem on Pr.blic Officers, section 879, will have to be 
more carefully applied to the facts at hand. The principle is put in :\Iechem as 
follows: 

"It is well settled that the public, such as towns or cities, have the 
power to indemnify their officers against liability which they rr.ay incur in 
the bona fide discharge of their duties, and may * * appropriate * * 
moneys raised for general purposes, even though the result may show that 
the officers exceeded their legal authority. But the subject must be one 
concerning which the municipality has a duty to perform, an interest to 
protect or a right to defend, and in which it has a pecuniary or corporate 
interest. 

"\Vhere, however, the subject matter is one in which the municipality 
has no interest and in reference to which it has no duty or authority; 
where it has no direction or control of the officer, is not responsible for his 
fidelity, gains nothing by his diligence and loses nothing by his want of care; 
where the duties are imposed specifically upon the officer by statute and 
the municipality has no duty to perform, no right to defend and no interest 
to protect, in such case the right to indemnify does not exist, and any at
tempt to do so, or any vote or contract to that effect will be void." 

This principle still leaves the subject in some doubt. As stated, it would appear 
to require the concurrence of a pecuniary interest in the subject-matter involved in 
the officer's conduct with the existence of a more or less academic public interest. 
In the case at hand the municipality, as the source of the legislation which was 
being enforced by the officer, did have apparently some duty or authority in the 
prerr.ises. It did have direction and control over the officer, in that he was serving 
its process; it did gain by his diligence, in that the public need that gave rise to the 
adoption of the ordinance was a municipal need and was being subserved by his 
official conduct; and, conversely, it would have lost by his want of care because his 
failure to enforce the ordinance and to serve the processes of the village would 
have amounted to a public loss to the municipality. But the concern which the 
municipality has in the enforcement of its police regulations is in no sense corporate 
and proprietary; rather, such regulations, though adopted by the municipality, con
stitute an exercise of the police power of the state which is merely delegated to 
municipal councils in deference to the difference between conditions in incorporated 
communities and those in rural communities. 
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Thus, if the municipality had been sued civilly for any conduct arising out of 
the discharge by the marshal of his duty in enforcing the police ordinances of the 
municipality, the action would have been unsuccessful upon the well settled prin
ciple that a municipality is not liable for the conduct of its officers in the course 
of their official employment while representing it in its governmental capacity rather 
than in its proprietary capacity. 

Of course, the analogy furnished by the rule as to rr.unicipal liability or non
liability for the acts of officers or agents may not be a trustworthy one; for the 
power to indemnify might exist independently of the question of municipal liability. 

But the cases cited by Mr. Hogan in his exhaustive opinion seems to adopt a 
principle which, if not analogous to the one just stated, is at least parallel to it in 
reasoning and result; while some of them go so far as to deny the power to in
demnify upon grounds which might apply even in case the expense or liability of 
the officer were incurred in the course of representing the municipality in the exer
cise of its proprietary functions. To this effect is Lunkenheimer vs. Comptroller et 
a!., 23 Bull., 433. 

On the whole, though the question is not free from doubt, I am impelled to 
the conclusion as a matter of law (though as the present case is circumstanced my 
sympathies are the other way) that the council of the village was without power to 
n:ake the employment which it attempted to make, and that the treasurer can not 
be compelled to pay the claim based thereon. 

1557. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATIONS-VILLAGE-MAYOR CAN FILL 
VACANCIES. 

Under section 4252 G. C. (103 0. L. 65) the mayor is authorized to fill a vacancy 
caused by death, resignation, removal or disability of any officer of a village, unless 
otherwise provided by law. 

COLUMBUS, OHIO, November 15, 1918. 

Bureau of Inspection and Supervision of Pftblic Offices, Columbus, Ohio. 
GENTLEMEN :-I am in ~:eceipt of letter from Hon. Fred Gribbell, mayor of the 

village of Deshler, asking me for an opinion as to how a vacancy should be filled 
in the office of a village. I am addressing the opinion to you and will forward 
copy to the mayor. 

Prior to the enactment of section 4252 G. C. in 103 0 .L. 65, there was no section 
of the statute that provided for the filling of vacancies caused by the death, resigna
tion, removal or disability of an officer in a village, as that section then read as. 
follows: 

"Section 4252.-In case of death, resignation, removal or disability of 
any officer or director in any department of a city, unless otherwise pro
vided by law, the mayor thereof shall fill the vacancy by appointment, and 
such appointment shall continue for the unexpired term and until a suc
cessor is duly appointed, or duly elected and qualified, or until such disa
bility is ren:oved." 
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This section provided how vacancies should be filled in such offices in a city. 
The identical question was presented to one of my predecessors, Hon. Timothy 

S. Hogan, as disclosed by an opinion found in Volume II, Annual Report of the 
Attorney-General for 1912, p. 2003. That opinion was to the effect that there was 
no authority to fill a vacancy in the office of village marshal, and further there was 
no authority to. call a special election to fill such vacancy. In that opinion Mr. 
Hogan said that it was expected that the next legislature would cure this defect. 
Presumably following some suggestion along this line, the succeeding legislature, as 
shown in 103 0. L. 65, amended section 4252 G. C. to read as follows: 

"Section 4252.-In case of death, resignation, removal or disability of 
any officer or director in any department of any municipal corporation, un
less otherwise provided by law, the mayor thereof shall fill the vacancy by 
appointment, and such appointment shall continue for the unexpired term 
and until a successor is duly appointed, or duly elected and qualified, or 
until such disability is removed." 

True, section 4252 G. C. is found in Tit. XII, Div. 5, Subdiv. 2, Ch. 2, and under 
the heading "::\Iayor," subheading "Cities"; but as the provision already cared for 
vacancies arising in cities, there can be no question but that the amendment broad
ening the section to include vacancies "of any municipal corporation" was intended 
to cure the omission in the statute, and so provided for the filling of vacancies by 
the mayor in villages in the same manner as in cities. 

It will be noted that the authorization for filling vacancy by mayor under section 
4252 G. C. is further limited by the provision "unless otherwise provided by law." 
An examination of the statutes does not disclose any such provision. 

It is therefore my opinion that section 4252 G. C., as amended, gives the author
ity to the mayor to fill the vacancy caused by death, resignation, removal or disa
bility of any officer of the village. 

1558. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Gmeral. 

DISAPPROVAL OF BO~D ISSUE OF THE VILLAGE OF COAL GROVE, 
LAWRENCE COU~TY, OHI0.-$5,000.00. 

CoLUMBL"S, OHIO, November 16, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of the village of Coal Grove, Lawrence county, Ohio, 
in the sum of $5,000 for the purpose of funding certain bonded indebtedness 
of said village. 

GENTLEMEN :-1 have carefully examined the transcript submitted of the pro
ceedings of the council of the village of Coal Grove, Ohio, relating to the above 
issue of bonds and regret to say that I am compelled to disapprove said issue specif
ically for the reason that the resolution providing for said issue of bonds does not 
make any provision for annual tax levies for interest and sinking fund purposes 
with respect to said bonds, as required by the provisions of section 11 of Article 
XII of the State Constitution, which reads as follows: 
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"No bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final rederr.ption at 
maturity." 

Calling your attention to another defect in the proceedings, I note that sections 
3923 and 3924 G. C. provide that the bonds of a municipal corporation shall be first 
offered to the board of trustees of the sinking fund of a municipality and to the 
board of commisioners of the sinking fund of the school district of such municipal
ity before such bonds are otherwise disposed of. These statutory provisions are 
consistent with those of section 1465-58 G. C. which authorize you to purchase only 
such municipal bonds as shall have first been offered to the board of trustees of the 
sinking fund and the board of commissioners of the sinking fund of the school 
district. In this case it appears that these bonds were offered to the trustees of the 
village sinking fund and rejected. Thereupon the bonds were offered to the board 
of education of the village school district. This was erroneous. From the fact 
that the bonds were offered to the board of education of the village school district 
I infer that the school district has no board of commissioners of the sinking fund 
appointed by the common pleas court under the provisions of section 7614 G. C. 
Under such circumstances the board of trustees of the village sinking fund and not 
the board of education of the school district would have the right to act as the 
board of commissioners of the sinking fund of the village school district, and these 
bonds after they were offered to the board of trustees of the sinking fund in its 
capacity as such should have been offered to the board of trustees of the sinking 
fund of the village in its capacity as the board of commissioners of the sinking 
fund of the village school district and should have been rejected in that capacity. 

This last objection is one which might be corrected by further proceedings in 
line with the suggestions above made, but the objection first noted is one which 
affects the validity of the resolution providing for this issue of bonds and for this 
reason I have no discretion to do otherwise than to disapprove the issue and advise 
that you should not purchase the same. 

I am herewith returning the transcript. 
Very truly yours, 

1559. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF BOND ISSUE OF VILLAGE OF MILTON, MIAMI COUN
TY, OHI0.-$2,500.00. 

CoLUMBus, OHIO, November 16, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of the village of Milton, ~1iami county, Ohio, in the 
sum of $2,500 for the purpose of procuring real estate and building for fire 
department purposes. 
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I have carefully examined the transcript of the proceedings of the council and 
other officers of the village of ::\lilton, Ohio, relating to the above issue of bonds 
and find said proceedings to be in conformity to the provisions of the constitution 
and laws of the State of Ohio relating to bond issces of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obli
gations of said village to be paid in accordance with the terrJ:s thereof. 

Yours very truly, 
JosEPH ::\fcGHEE, 

A ttorney-Gcncral. 

1560. 

INDUSTRIAL CO~E\IISSIOX- XOT AUTHORIZED TO ::\lAKE CASH 
DISTRIBDTIOX OF UXEARXED PRE::\IIL"::\1 SL"RPLUS. 

The Industrial Commission, exercising the powers of the State Liability Board 
of Awards, is not authorized by rule or otherwise to make a cash distribution of an 
unearned premium surplus, but is authorized to distrihuff. such unearned premium 
surplus shou:n by actuarial computations to be not necessary to the solvency of the 
state insurance fund nor needed to protect against contingencies by way of credits 
on future premium payments. 

CoLUMBUS, OHIO, November 16, 1918 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE:IIEN :-You submit the following request for my opinion: 

"The Industrial Commission desires to have your interpretation of the 
third paragraph of section 1465-54 G. C., as amended. 

As you will note in our July communication to subscribers, we made 
the statement that certain risks would participate in a refund to the amount 
of $336,452.46. 

Before authorizing this refund we should like to have your opinion as 
to whether we are within the law in doing so, calling your particular atten
tion to Rule 16 found on page 9 of our insurance manual, which n:akes 
provision for such refunders resulting from the application of adjustment 
rates. 

For your convenience, I enclose herewith copy of our communication 
as well as the insurance manual containing rules effective July 1, 1917." 

Rule 16 to which you refer provides as follows: 

"Disbursements will be made only to employes of subscribers to the 
'tate insurance fund who are injured in the course of their employment, or 
their dependents in the event death results from such injury within the 
period of two years from the date thereof; for refunders provided for 
in the last preceding rule; for refunders resulting from the application of 
adjustment rates; and for bonds of the United States, the State of Ohio, 
or any county, city, village or school district of the State of Ohio when 
purchased in accordance with the provisions of section 11 of the Act ap
proved by the Governor, ::\larch 14, 1913." 
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Acting under this or other authority the commission proposes to refund to 
existing subscribers to the Ohio state insurance fund a part of a large surplus in 
the fund representing the amount of unearned premium over all losses, and indi
cating by actuarial corr.putation that in aggregate the rates of premium fixed by the 
commission in past years have been too high, i. e., more than sufficient to carry 
the risk as developed by actual experience. 

I regard the question thus presented as involving the interpretation of the 
statutes under which the Industrial Commission, as the State Liability Board of 
Awards, is operating. Any rules which the commission may have adopted must, 
therefore, be laid on one side as not pertinent to the question. If the formal rules 
already in force do not jr.stify the measure which is contemplated and the statutory 
power is present, another rule may, of course, at any time be adopted by the com
mission for the purpose; but the validity of such a rule as well as that of any rule 
now in force which might seem to sanction what the commission proposes to do 
depends ultin:ately upon the law which governs the commission. 

Therefore the real question is as to the power of the commission, by rule or 
otherwise, to make cash refunders to subscribers to the state insurance fund by 
which, a part of the unearned premium representing surplus may be distributed 
among them. Obviously, therefore, as has been said, the rules of the commission as 
they now exist do not afford any basis upon which a conclusion may be reached. 

These statements make it clear, then, that the Workmen's Compensation Law 
of Ohio must be searched for authority, express or implied, to take the action in
quired about; for though it be premised that the scheme of workmen's corr.pensation 
which exists in Ohio is a kind of insurance so that insurance principles must be 
regarded as applicable to its administration, yet the whole enterprise is the creature 
of statute, so that we must still look to the statute to see just what kind of insur
ance it is and just how in detail the general assembly of the state, which created 
the scheme, may have provided for its administration. 

I quote the following sections of the Workmen's Compensation Act as bearing 
upon this general question : 

"Section 1465-53.-The state liability board of awards shall classify 
occupations with respect to their degree of hazard, and determine the risks 
of the different classes and fix the rates of premium of the risks of the 
same, based upon the total payroll and number of employes in each of said 
classes of occupation sufficiently large to provide an adequate fund for the 
compensation provided for in this act, and to maintain a state insurance 
fund from year to year." 

"'Section 1465-54.-It shall be the duty of the industrial commission of 
Ohio, in the exercise of the powers and discretion conferred upon it in the 
preceding section, ultimately to fix and maintain, for each class of occupa
tion, or industry, the lowest possible rates of premium consistent with the 
maintenance of a solvent state insurance fund and the creation mzd main
tenance of a reasonable surplus, after the payment of legitimate claims for 
injury and death that it may authorize to be paid from the state insurance 
fund for the benefit of injured and the dependents of killed employes; 
and, in order that said object may be accomplished, said con:mission shall 
observe the following requirements in classifying occupations or industries 
and fixing the rates of premium for the risks of the same: 

1. It shall keep an accurate account of the money paid in premiums 
by each of the several classes of occupations or industries, and the losses 
on account of injuries and death of employes thereof, and it shall also keep 
an account of the money received from each individual employer and the 
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amount of losses incurred against the state insurance fund on account of 
injuries and death of the employes of such employer. 

2. Ten per cent. of the money that has heretofore been paid into the 
state insurance fund and ten per cent. of all that may hereafter be paid 
into such fund shall be set aside for the creation of a surplus until such 
surplus shall amount to the sun: of one hundred thousand dollars ($100,-
000.00) after which tin:e the sum of five per cent of all the money paid into 
the state insurance fund shall be credited to such surplus fund, until such 
time as, in the judgment of said commission, such surplus shall be suffi
ciently large to guarantee a solvent state insurance fund. 

3. On the first day of July, 1917, and annually thereafter, a revision 
of rates shall be made i11 accordance with the experience of said commission 
in the administration of the law as shown b:y the accounts kept as pro
vided herein; and said commission shall adopt rules governing said rate 
reoz,isions, the object of u:lzich shall be to make an equitable distribution of 
losses among the several classes of occupation or industry, which rules 
shall be general in their application." 

"Section 1465-56.-The treasurer of state shall be the custodian of the 
state insurance fund and all disbursements therefrom shall be paid by him 
upon vouchers authorized by the industrial commission of Ohio and signed 
by any two members of said corr.mision; * * *" 

"Section 1465-62.-Every employer mentioned in subdivision one of sec
tion thirteen hereof (section 1465-60 G. C.) shall contribute to the state 
insurance fund in proportion to the annual expenditure of money by such 
employer for the services of persons described in subdivision one of section 
fourteen hereof (section 1465-61 G. C.) the amount of such payments and 
the method of making the same to be determined as hereinafter provided." 

Section 1465-69.-Except as hereinafter provided, every employer men
tioned in subdivision two or (of) section 1465-60, General Code, shall, in 
the month of January, 1914, and semi-annually thereafter, pay into the 
state insurance fund the amount of premium deterrr.ined and fixed by the 
industrial commission of Ohio for thP employment or occupation of such 
employer the amount of which premium to be so paid by each such employer 
to be determined by the classifications, rules and rates made and published 
by said commis~iun; and such employer shall semi-annually thereafter pay 
~ch further sum of rr.oney into the state insurance fund as may be ascer
tained to be due from him by applying the rules of said commission, 

* * *" 
"Section 1465-72.-The state liability board of awards shall disburse the 

state insurance fund to such employes uf employers as have paid into said 
fund the premiums applicable to the classes to which they belong, who have 
been injured in the course of their t'mployment, wheresoever such injuries 
have occurred, and which have not been purposely self-inflicted, or to their 
dependents in case death has ensued. * * *." 

"Section 1465-89.-In addition to the compensation provided for herein, 
the industrial commission of Ohio shall disburse and pay from the state 
insurance fund, such amounts for medical, nqrse and hospital services and 
medicine as it may deerr. proper, not, however, in any instance, to exceed 
the sum of two hundred dollars unless in unusual cases, * * *; and, 
in case death emues from the injury, reasonable funeral expenses shall be 
disbursed and paid from the fund in an amount not to exceed the sum of 
one hundred and fifty dollars, and such commission shall have full power to 
adopt rules and regulations with respect to furnishing medical, nurse and 
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hospital service and medicine to injured employes entitled thereto, and 
for the payment therefor." 

While there may be other provisiOns of the \Vorkmen's Compensation Law 
which rr:ight bear remotely upon the question under consideration, the foregoing 
constitutes, I believe, a sufficient quotation of the provisions of the act which need 
to be considered in this connection. 

Power to adopt rules governing various matters is conferred by specific enumer
ation throughout the above quoted sections. None of them, however, expressly 
authorizes the adoption of rules for the making of refunders of the kind now con
templated. The problem is to determine whether the power to make such rules or 
to authorize the refunders without formal action by rule may fairly be implied 
from the express provisions of the act or from the controlling principles of the 
law as a whole. In this connection I observe that section 1465-54 G. C., which was 
amended in 1917, formerly provided as follows: 

"3. On the first day of July, 1914, and semi-annually thereafter, a 
readjustment of the rates shall be made for each of the several classes of 
occupation or industry which, in the judgment of the board, have devel
oped an average loss ratio in accordance with the experience of the board 
in the administration of the law as shown by the accounts kept as pro
vided herein. 

"4. Should any such accounting show a balance remaining to the 
credit of any class of occupation or industry, after the above mentioned 
amounts have been credited to the surplus fund, and after the payment of 
all awards for injury or death lawfully chargeable against the same, the 
premium rate for such class shall be reduced; and, each individual mem
ber of such class, who has been a subscriber to the state insurance fund 
for a period of six months or longer prior to the time of such readjust
ment, and whose premium or premiums so paid to the fund exceeds the 
amount of the disbursements frorr: the fund on account of injuries or death 
to his employes during such period, shall be entitled to a credit on the in
stallment or installments of premium next due from him, the amount of 
which credit shall be such proportion of said balance as the amount of his 
prior paid premiums sustains to the whole amount of said premiums paid 
by the class to which he belongs since the last readjustment of rates." 

These paragraphs of the section were in the place now occupied by sub-section 
3 thereof as above quoted. So long as the section provided as it formerly did the 
answer to your question was plain. The comrr.ission certainly did not have the 
power under former sub-sections 3 and 4 of section 1465-54 to make a cash distribu
tion of an unearned premium surplus, but in case any periodical accounting and re
adjustment of rates by actuarial computation should disclose the existence of such 
a balance it was the duty of the commision to reduce the rate for the class of sub
scribers represented in the surplus, and it became the right of each subscriber of 
six months' standing or longer to receive a credit on the installment or installments 
of premium next due from his representing his proportion of the balance. 

I may interpolate here that if the calculations made in years prior to 1917 were 
correctly made and this section was corr:plied with, I am unable to see how there can 
be any considerable surplus to distribute at the present time, unless it has accumu
lated within the past year or unless the calculations of a previous year had dis
closed a surplus too large to be absorbed by credits on premiums under the pre
vious law. However, I can not, of course, question the facts stated by the com-
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mission, and I am assuming that whether from revision of actuarial computations 
or otherwise, the most recent calculations of the commission han! disclosed the 
state of affairs indicated by the action which is now proposed. 

In ca,e of doubt as to the meaning of a statute it is often true that legislative 
intent can be gathered with some accuracy from the history of the prO\·ision in 
question. In this instance we find that the legislature has stricken out the pro
vision for distributing an ~nearned surplus by crediting the amount thereof on 
future premiun: payments and has substituted therefor the language which we find 
in the present act. Instead of the semi-annual process being called a "readjustment 
of rates" it is now called a "revision of rates"; otherwise the first clause of para
graph 3 of the amended section is substantially identical in purport with paragraph 
3 of the section as formerly in force. Instead of the hard and fast rule for crediting 
balances remaining to the credit of any class of occupation or inclmtry on future 
premiums by classes and in strict proportion to prior paid premiums, we have a 
direction to the commission to adopt rules "governing said rate revisions, the object 
of which shall be to make an equitable distribution of losses among the several 
classes of occupation or industry, which rules shall be general in their application." 

Undoubtedly the amended section is broader and more elastic in its import than 
the old one was. For one thing, the new section does not give to the individual sub
scriber the absolute right to share in the refund in proportion to the premiums which 
he has paid in the past. ·whatever his rights may be they result from the command 
that the distribution of losses shall he "equitable * * * among the several 
classes of occupation"; he is not mentioned by description as he was before. :\lore
over, under the old law the only subscribers entitled to participate in the distribu
tion by credit on future premiums were those "whose premium or premiums so 
paid to the fund exceeds the amount of the disbursements from the fund on account 
of injuries or death to his employes during such period"; whereas, unless this re
quirement be involved in the rule that the distribution of losses shall be "equitable," 
the new section does not limit the right to participate in the rate revision with a view 
to making an equitable distribution of losses to those whose prerr:inms paid in may 
have exceeded the losses incurred on account of injuries or death to their employes 
during the period of six months referred to in the old statute. 

These and perhaps other evidences of intent show that the legislature meant 
to enlarge the power of the commission to deal with the subject of the revision or 
readjustment of rates. The question now is as to whether or not this enlargement 
of power went so far as to authorize the commission to distribute such a surplus 
by cash payments instead of by premium credits. 

This question depends in turn upon the further question as to whether or not 
the specific provision of the former law, to the effect that premium adjustments 
should result in the distribution of surplus through premium credits, was in the 
legal sense a restriction upon the power which the comn:ision would otherwise have 
had, or, on the other hand, a grant of power, so that the commission would have no 
power at all in the premises but for such provision. I do not mean to say that the 
question now under consideration can be fully answered by applying this test, but 
it will at least afford a serviceable background for the further investigation of the 
question at hand. 

To get at the answer to the question last suggested, then, let us imagine for a 
moment that neither sub-paragraph 4 of section 1465-54 as it existed prior to 1917 
nor the latter part of paragraph 3 of the same section as it now exists were in the 
law; what would he the power of the commission in the premises? \Vith these 
subtractions we would have the following provisions upon which to base an answer 
to this question: 

(!) The rates of premium are to be fixed so as to be "sufficiently 
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large to provide an adequate fund for the compensation provided for in this
act, and to maintain a state insurance fund from year to year." (Section 
1465-53). 

That is, in the strict sense, the state liability board of awards and the industrial 
commission as its successor is and at all times has been without power consciously 
to fix prerLium rates larger in amount than might be sufficient to attain these two 
objects. 

(2) :\1ore particularly and with a view to the accomplishment of these 
purposes the commission must "ultimately fix and maintain, for each class 
of occupation, or industry the lowest possible rates of premium consistent 
with the maintenance of a solvent state insurance fund and the creation 
and maintenance of a reasonable surplus, after the payment of legitimate 
claims." (Section 1465-54-General provisions) 

Here we have the same thing stated in another way-positively rather than 
negatively. It is the commission's express duty ultimately to fix and maintain the 
lowest possible rates of premiurr" consistent with the maintenance of a solvent fund, 
etc. That is, the ultimate aim of the commision must be to get the rates down to 
the lowest possible level consistent with solvency and the maintenance of a reason
able surplus. The word "ultimately" is entitled to weight here; its meaning as 
given in the Standard Dictionary is: 

"In the end; at last; finally." 

That is, it denotes an object to be attained, as soon as possible to be sure, but 
in all likelihood not immediately; but rather at the end of a process of experimenta
tion. Putting it in another way: the object of the discharge by the commission of 
its duties under section 1465-53 is to secure in time the lowest possible rates of pre
mium consistent with the maintenance of a solvent state insurance fund, etc. When 
the legislature enacted this language it understood perfectly that state workmen's 
compensation insurance was a new venture and that the experience upon which 
actuarial corr:putations might be based was lacking. The legislature understood per
fectly well that the first premium rates established by the state liability board of 
awards must be in th~ very nature of the case more or less tentative. No one 
could say just what the proper rate for a given class of occupation measured by 
the criteria of solvency and the maintenance of a reasonable surplus might be; no 
one could even say at the outset what a reasonable surplus would be; it would take 
several years' experience to bring out the facts upon which the legislative command 
which fixed the policy of the law in this respect could be carried out. Therefore 
the legislature sensibly did not attempt to require anything like accuracy at the 
outset, but merely enjoined upon the state liability board of awards and its suc
cessor the duty of working toward a goal through a period of years. 

This interpretation of the clause now under consideration is made very clear 
when other language of section 1465-54 is taken into account. For example, the 
last clause of the general part of the section says that "in order that said object 
may be accomplished, said corr:mission shall observe the following requirements in 
classifying occupations or industries and fixing the rates of premium for the risks 
of the sarr:e." Here the law speaks of an object to be accomplished-and in the 
light of the earlier part of the section not immediately but ultimately; and the 
accomplishment of the object is to be worked out by observing certain requirements 
in classifying occupations and fixing rates of premium. In other words, the legisla
ture makes very clear in this part of the statute the idea already disclosed in the 



.\ TTORN"EY -GE~"'ERAL. 1407 

earlier part of the section, namely, that in fixing premium rates and classifying 
occupations the commission shall have a definite object in view, an object not to be 
attained at once but ultimately-at the end of a ~t.fficient number of repeated pro
cesses as may afford a groundwork of experience sufficient to enable the commis
sion to for·mulate a judgn:ent upon the required point. 

Going on in section 1465-54 we find certain detailed directions to the commis
sion which are to be observed "in order that" the "object," which is ultimately_ to 
fix and maintain * * * the lowest possible rates * * * "may be accom
plished." These detailed directions appear in the remaining paragraphs of section 
1465-54, as follows: 

(a) The commission is directed to keep an accurate account of pre· 
miums paid in by each of the several classes and by each individual em
ployer, and also an account of the losses both by classes and by individual 
employers. 

(b) The commission is required to set aside ten per cent. of the pre
miums paid into the fund for the creation of a surplus t.ntil the surplus 
shall amount to one hundred thousand dollars, after which five per cent. of 
the money paid in is to be credited to the surplus until such time as in the 
judgment of the commission the surplus shall be sufficientlv large to guar· 
antee a solvent state insurance fund. 

Here is a provision which looks to an ultimate goal, and a goal the attainment 
of which can not be foreseen. Indeed, the goal-the accumt.lation of a sufficiently 
large surplus to guarantee the solvency of the fund-is a thing the very existence 
of which can be predicated only upon experience through a series of years. The 
commission could have nothing at the outset upon which to base a judgment as to 
whether or not a given amount would constitute a reasonable surplus, sufficiently 
large to guarantee the solvency of the fund. Here is another thing which is to be 
"ultimately" arrived at. 

(c) An aunual reviSion ot rates, or-as the old law had it-a semi
annual readjustment is to be made. 

This adjustment or revision was under the old law to be by classes. The new 
law is broader in this respect, but we are not interested in this aspect of the case. 
Both the old law and the new law required the semi-annual or annual process to be 
carried through "in accordance with the experience of the board in the administra
tion of the law as shown by the accounts kept as provided herein." Here again is 
clearly expre~sed the idea that the ability of the commission to arrive at accurate 
results is to be expected to enhance frorr. period to period as its experience under 
the law accumulates. Each revision or readjustment of rates is naturally expected 
to approach more closely to the ideal than its predecessor. Bear in mind that the 
revision of rates or the readjustment of rates-whichever it be called-is itself a 
means to an end, just as everything provided for in the sub-paragraphs of section 
1465-54 is declared to be a means to an end, namely, the nltimate fixing and main
tenance for each class of occupation of the lowest possible rates of premium con
sistent with the maintenance of a solvent state insurance fund and the creation and 
maintenance of a reasonable surplus. In other words, there is to be an annual or 
semi-annual changing of rates with a view ultimately to arriving at the lowest pos
sible rates. 

Now if we stop here and ask ourselves the question as to whether or not, in 
the absence of anything about distribution of what accumulated experience may 
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demonstrate to be an unnecessary surplus, the state liability board of awards or 
the industrial commission is authorized to make such a distribution, it seems to me 
that we must answer this question in the negative. It will be remembered that we 
are now working upon a hypothesis that requires us to ignore both the provisions 
of the old law respecting the distribution of surpluses by premium credits and the 

' admittedly broader provisions of the new law that authorizes the adoption of rules 
governing rate revisions with the object of making an equitable distribution of 
losses, etc. In other words, we are supposing for the time being that the law is 
perfectly silent in respect to the subject, and we are seeking for implications in one 
direction or another with respect to the question as to what the power of the 
board or commission would have been in such a state of the written law. We are 
doing this for the purpose of determining whether sub-section 4 of section 1465-54 
was a grant of power on the one hand or a restriction upon the power which would 
otherwise exist on the other hand. 

I say that the question last suggested would have to be answered negatively in 
the light of sections 1465-53 and 1465-54 as they would be without anything in them 
on the subject of refunding, for the following reasons: 

These sections, which contain the entire law so far considered with respect to 
the functions of the commission in its rate-making capacity, deal solely with the 
functions of fixing rates of premium. They say that ultimately the lowest pussible 
rates of premium shall be maintained. They therefore infer that while the expe
rience upon which only an accurate judgn:ent as to what rates may be the lowest 
possible rates is being accumulated rates may be fixed which shall not be the 
lowest possible rates. The legislature did not intend that the commission should 
err on the side of low rates at the beginning of the experience of the state under 
the law. On the other hand, it clearly intended that solvency and the creation of 
a reasonable surplus should be the first" objects to be achieved; then, and after ex
perience had demonstrated the bases for proper actuarial computations, there was 
to be, through a series of readjustments or revisions, an approach to an ultimate 
goal, which should be the lowest possible rates consistent with the maintenance of 
a condition of solvency and a reasonable surplus. The legislature might well have 
made provision for any unnecessary surplus that might be shown to have been accu
mulated by the perfected experience of the commission in the administration of the 
law. In point of fact it did do so by express provision in the old law, but we are 
now supposing that such provision is lacking. \Ve are left with the question as to 
whether the legislature's silence, together with the express provision that there 
shall be an annual or semi-annual revision with the ultimate object of fixing the 
lowest possible rates, can be rr.ade the predicate of a successful claim of implied 
authority to refund a surplus accumulated during the period of experimentation. 
I base my conclusion that this could not be done not only upon the legislature's 
silence, but also upon the fact that the legislature has limited the commission's 
authority to the accomplishment through rate revisions of an ultimate goal. 

Now, rates are fixed for the future. Other provisions of the law which I 
have quoted extensively and to which I do not need to refer again make this very 
clear. When the commission fixes a rate of premium it is determining what a sub
scriber to the fund must pay in order to obtain the protection which it affords for 
a period of time running in the future. This idea pervades the whole act. I can 
not give to the phrase "fix and maintain" any meaning other than that which these 
related provisions indicate, namely, the determination of a rate that shall be applied 
to the payroll of a given class of employes for a particular period of time in the 
future. 

I am aware of the fact that an unearned premium might be said in a sense to 
belong equitably to him who has been required to pay it. This statement, however, 
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must be taken with considerable reservation and is not strictly true in law. \Vhat 
the early subscribers to the fund were legally and equitably entitled to was no 
more than the fair exercise of judgment and discretion on the part of the com
mission in fixing premium rates based upon the then accumulated experience of the 
commission. If it could be shown that the comrr.ission had not exercised reason
able discretion, but had fixed exorbitant rates, a different question would be pre
sented; but I take it and am therefore assuming that the commission did nothing of 
the kind but that the rates fixed by it for any semi-annual period in the past were 
such rates as then appeared to the commission, in the exercise of reasonable discre
tion based upon its then accumulated experience, to be the proper rates. I do not 
see how any equitable rights or legal rights could be predicated upon the payment of 
a premium so fixed, even though it should ultimately turn out after an experience of 
several years had afforded additional ground for more accurate actuarial computa
tions that such premiums had been too high. 

But, it may be asked, if no legal or equitable right in such unearned prerr.ium 
surplus belonged to the subscribers whose premium payments helped to ·create it, to 
whom does it belong? The answer to this question will be further elaborated in 
the course of this opinion. At the present time it is sufficient to say that whenever 
any premium is paid to the state industrial commission it thereby become a part 
of the state insurance fund, together with all accretions thereto caused by the prof
itable investment of such fund. In short, then, all moneys coming into the fund 
become a part of the fund, whether that fund be divided into reserve, surplus and 
capital or otherwise. The fund can be used for those purposes to which it is 
dedicated by the provisions of the iaw under which it was collected, and to those 
only. In this sense it is a "trust fund." The legislature of Ohio could not with
out violating this trust authorize the fund to be used in any manner inconsistent 
with the objects for which it was collected. It could not be used to enhance the 
general revenues of the state. It could not be used even to pay the necessary 
overhead expenses of administering the fund, for these by provisions of the law 
which have always been a part of the workmen's compensation act are a charge 
upon the general revenues of the state. But it could be used without violating any
body's legal or equitable rights in paying corr.pen~ation claims, because this is the 
object for which it has been collected; and this statement so far as I am able to 
see applies just as well to the accumulated unearned premium surplus as to any 
other part of the fund. For example, A was a subscriber to the fund, but no longer 
is; he paid premiums in his proper classification greater in amount than was neces
sary to constitute his proper contribution to a solvent insurance fund and a reason
able surplus, as subsequently ascertained by the commision in the course of its rate 
revisions with a view to fixing ultimately the lowest possible rates of premium; 
yet A, who is no longer a rr.ember of the fund, could hardly be said to have a right 
to have any part of his contribution to the fund returned at such later date as at 
which this fact might appear; and if A has no equitable rights in the premises I am 
unable to see that B, who has continued to be a subscriber, has' any greater equita
ble rights than A would have. 

l'\ow if these supposititious persons have no equitable rights, I am unable to 
see how the industrial commission can be said to have any power in the premises in 
the absence of express provision of statute and in the face of express provisions 
limiting its authority to the fixing" and revision of rates with an ultimate goal in 
view. Therefore, I repeat my conclusion on this point, which is that so far as 
sections 1465-53 and 1465-54, without the last provision of the latter section either 
in its present form or in the form in which it existed prior to 1917, are concerned 
they do not in my opinion authorize the commission to make a cash distribution of 
the unearned premium surpluses. 

13-Yol. H-A. G. 



1410 OPINIONS 

I have not found any case strictly in point on this question, but I do feel that 
some light on it is shed by the decision and reasoning of the Court of Appeals of 
New York in Greeff vs. Equitable Life Assurance Society, 160 N. Y. 19; 46 L. R. 
A. 288. In that case the plaintiff, who was a •member of a mutual life insurance 
company, filed a con:plaint against the company alleging its mutual character, setting 
up the contract of insurance by which he became a member of the company, assert
ing that the company had accumulated a large surplus which ought to have been 
distributed among the members, and praying for an order to compel the defendant 
to appropriate to plaintiff's policy its share of the surplus in the defendant's pos
session. The law of New York, under which the defendant company was organ
ized and by which it was governed, provided, among other things, that annually or 
at other intervals such companies should have power "to ascertain * * * the 
proportion of surplus accruing to each policy from the date of the last to the date 
of the next succeeding premium payment, and to distribute the proportion found 
to be equitable either in cash, in reduction of premiurr.·, or in reversionary insur
ance, payable with the policy, and upon the same conditions as therein expressed 
at the next succeeding date of such payment." In holding that the plaintiff's com
plaint stated no cause of action against the defendant the court, per Martin, J., 
employed the following language: 

"It is to be observed that the agreement (embodied in the policy) was 
that the plaintiff should participate, not in the whole surplus, but in the 
distribution of the surplus, or in other words, in the surplus which, according 
to the defendant's methods and principles, was to be distributed. * * * 

* * * the complaint * * discloses that the defendant has never 
divided among its policy holders its entire surplus, but has * * * re
tained a portion thereof in its own hands. The purpose for which it was 
retained does not appear. It may have been to insure the defendant's con
tinued solvency, * * * or because the fund so retained was dedicated 
to other classes of insurance, or to its annuity fund. Presumptively, it was 
for some proper and lawful purpose. 

It is manifest that by the terms of the plaintiff's policy the only right 
he acquired was to share in an equitable distribution of the accumulated 
surplus. Until a distribution was made by the officers or managers of the 
defendant, the plaintiff had no such title to any part of the sui')Jius as would 
enable him to n:aintain an action at law for its recovery. We think the 
principles which control the disposition of the surplus earnings of a stock 
corporation are applicable here. In those cases it has often been held that 
until dividends have been declared a stockholder had no right of action at 
law to recover any part of the fund applicable to that purpose, and that 
when directors have exercised their discretion in regard thereto the courts 
will not interferl! unless there is bad faith, or wilful neglect, or abuse of 
such discretion. * * * 

The learned appellate division, * * * held that as the fund re· 
maining in the defendant's hands had been denominated by it as surplus, 
instead of a reserve fund, all the usual powers and authority of its directors 
and managers * * * were spent, and hence they were required, as mat
ter of law, to distribute the entire amount among its policy holders. We 
are not disposed to agree with that conclusion. * * * In a sense, all 
the funds in the possession of a mutual insurance company, over and above 
its immediate and present liabilities, may be regarded as surplus, yet it is 
not for that reason understood as belonging to, or to be immediately dis
tributed among, the policy holders, either by them or by the company. * * 

0 
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The word 'surplus,' like the word 'liabilities,' has acquired a special mean
ing in this branch of the insurance business. Under the provisions of this 
policy, it is plain that the surplus and the distributable surplus are re
garded as two distinct and separate funds. The liabilities of a life insur
ance company are calculated upon rules based upon experience, which .are 
dependent upon various contingencies. As applied in that class· of insur
ance, the liabilities of a con:pany do not represent the full amount of out
standing policies. So the word 'surplus' is used to designate the amount 
of funds in the hands of the company after deducting its liabilities, as as
certained by certain rules adopted by the insurance department for deter
mining the value of each risk. Obviously, the word 'surplus' was ~, * * 
used in the defendant's charter or policy * * * to represent the 
amount which should remain after certain calculated liabilities were de
ducted. When that amount was ascertained, it became the duty of the offi
cers of the defendant to determine the portion of such surplus which 
should be distributed and the portion which should be retained for the 
benefit and security of the company and its members." 

There is more in the opinion that might be quoted, but enough has been taken 
from it to show that even under a statute which authorizes and perhaps requires 
a mutual life insurance company to make an equitable distribution of a surplus, 
no men:ber-policy holcler-has any direct equitable and proprietary interest in any 
specific part of the surplus until a decision to distribute it has been made by the 
governing authorities of the company. 

We have before us a supposititious statute (for it will be remembered that we 
are dealing, not with the law as it is or has been, but with the law as it might be if 
certain provisions which have been and are in it were left out of it) which says 
nothing whatever about distributing surpluses, but in point of fact used the word 
"surplus" in a sense which shows that so far from being distributable it was in
tended to be held as a reserve for contingent losses. 

The case also may be taken rather remotely as an index to the powers of the 
industrial commission as the administrator of the state intiurance fund in Ohio. It 
will be remembered that the state insurance fund is not an insurance company, 
mutual or otherwise, and that the state liability board of awards or the industrial 
commission as its successor docs not occupy the same position that the directors or 
trustees of any kind of an insurance company would occupy. On the contrary, 
they are public officers responsible primarily to the state and not to the subscribers 
to the state insurance fund. But even if they were the directors of a private cor
poration they would have no greater power to distribute the legally accumulated 
assets of the corporation among its members than the fundan:ental law of the cor
poration might by express provision or necessary implication give them. There
fore, the plaintiff in the case from which quotation has been made was obliged, 
and properly obliged, to predicate his theory for recovery upon the law which 
stated what distribution should be made. 

Another thought may be stated here, though it may amount to a repetition of 
what has already been said: The state insurance fund does not constitute the capi
tal stock of a private enterprise; it is public money in the custody of a public offi
cer. Therefore, although the general principles of private corporation law might 
be sufficient to raise an implied power in the managers of a corporate fund to dis
tribute the surplus above necessary working capital and contingent liabilities among 
the members of the corporation, who are in a sense the equitable owners of the 
fund (though as the case shows such principles could not have enough operation 
to give the members any absolute right to compel such distribution) ; yet such prin-
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ciples can have no application to determine the implied power of a public officer to 
deal with public money, even though such public money is devoted upon principles 
at least approximating those of the law of trusts to certain specified objects. In 

- other words, the right to distribute the surplus of a mutual insurance corporation 
arises from the fact that it is a corporation, and not because it is in the insurance 
business. The principles governing such cases are the same as those governing all 
mutual c~rporations, whether insurance companies or not. But the state insurance 
fund and its subscribers are not a corporation (See: State vs. Standard Life 
Association, 38 0. S. 281). 

Without discussing this phase of the case further I conclude, therefore, as I 
have already stated, that authority to distribute a surplus the existence of which 
has been detern:ined in the manner which I have described must be- predicated 
upon some positive provision of the Workmen's Compensation Law and can not 
be based upon any supposed general principles of equity. 

We come, then, back to the statutes in their present form and fix our attention 
again upon section 1465-54 with the consciousness that nothing therein, down to 
the third paragraph at least, can be regarded as the source of the power in ques
tion. The third paragraph of the section, which it will be remembered supplanted 
two sub-paragraphs of the section in its former state and quite evidently was in· 
tended to create a more elastic state of the law on the point with which it deals, 
is, in full, as follows: ' 

"3. On the first day of July, 1917, and annually thereafter, a reviSion 
of rates shall be made in accordance with the experience of said commis
sion in the administration of the law as shown by the accounts kept as 
provided herein; and said commission shall adopt rules governing said rate 
revisions, the object of which shall be to make an equitable distribution of 
losses among the several classes of occupation or industry, which rules 
shall-be general in their application." 

I call attention to the grammatical structure of this section, which on its face 
at least is free from any ambiguity. The commission is annually to revise rates of 
premium. This revision is to be made in accordance with the experience of the 
commission; that is. the experience of the commission is to be employed for the 
purpose of determining what the revised rate shall be, it being the grand object of 
the whole process as indicated by the first clause of section 1465-54 ultimately to 
arrive at the lowest possible rates of premium. The revision of rates is not to be, 
as it forn:erly was, governed by statutory rules, i. e., it is not to be made by classes 
exclusively and it is not to give rise to certain fixed rights on the part of sub
scribers as formerly. Instead, the revision shall be made in accordance with rules 
which the commission shall adopt to govern it. I stop here to observe that the 
authority of the commission to adopt rules herein conferred is, so far as the law in 
its present form is concerned, limited to such rules as may govern rate revisions. 
If the language "governing said rate revisions" were not here one might easily infer 
that the commission might adopt such rules as might achieve the object next men
tioned in the statute, whether such rules were confined strictly to the subject of rate 
revision or not. But the phrase just mentioned is in the statute, and I can give it 
effect only as a limitation, for it has that necessary effect both grammatically and 
logically. 

The section now goes on to say that the object of the rules shall be to "make an 
equitable distribution of losses among the several classes of occupation or industry." 
Just what this means I do not feel able to say, except that it can not logically mean 
anything more than that the equitable distribution which shall be the object of the 
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rule is a distribution of losses-not rr.oneys-in the state insurance fund, and that 
it is such distribution of losses as can be effected through rate revision and that 
only. Unless, then, the process of rate revision naturally and in and of itself re
sults in disbursement from the state insurance fund, I can not see that anything 
can be claimed in favor of the power under consideration from this part of the 
section. 

I am aware of the fact that formerly a distribution of the surplus was pro
vided for upon a hard and fast basis; so that it can with great show of reason be 
argued that the legislature must have intended in doing away with these hard and 
fast rules to authorize a distribution of the unearned surplus upon any basis that 
might appear to be equitable. Here is one source of an in:plication-not an expres· 
sion-in favor of the existence of the power. Another like implication may be 
drawn from the fact that the computations necessary to revise the rates might show, 
and in this instance have shown, the existence of the unneeded surplus which had 
perhaps been theretofore unsuspected. In other words,. the mathematical processes 
necessary in order to determine. the basis of rate revisions disclose the existence 
of the unearned premium surplus, partial distribution of which is deemed advisable. 
Therefore it n:ight be argued that a rule providing for the distribution of such 
surplus would be a rule governing a rate revision because it would be a rule dis
posing of a surplus disclosed by the rate revision. If an implication in favor of the 
power to base a rule on this subject arises here, however, it must be conceded that 
it is very remote. 

These implications, if they may be called such, are opposed by considerations 
already alluded to. The word "revision" in its natural and ordinary meaning is 
defined in the Standard Dictionary as follows: 

"The act * * * of revising; examination or re-examination with 
correction or change." 

To revise rates, therefore, is to re-examine the rates as they exist in the light 
of new experience with a view to changing them when experience shows that they 
are incorrect. The rates for fixed past premium paying periods have expended 
their force. The thing that is done when a rate is revised is to change the rate 
for the next premium paying period so as to accord with correct principles. A 
premium rate is merely a statement of what an employer is required to pay, based 
on his total payroll, for insurance for a future period, as I have said. \Vhen the 
payment has been rr..ade the rate has served its purpose. I do not see that it can 
be said to be subject to revision ·in any proper .sense. 

However, I recognize the existence of some argument tending to find an impli
cation from which the power to do the thing contemplated can be drawn. 

I now proceed to the examination of further provisions of the act with a 
view to ascertaining whether or not such implications, if they are valid, are 
strengthened or weakened by anything else that appears in the law. Without quot
ing them for the moment I now refer the commission to sections 1465-55, 1465-56, 
1465-58 and 1465-72, all "of which deal in one way or another with the authority of 
the commission, as the state liability board of awards, to "disburse" the state insur
ance fund. I propose to look at these sections now with the following questions in 
mind: 

( 1) What is the state insurance fund? Is an unearned premium sur
plus a part of such fund? 

(2) What does the word "disburse" mean as used in the Jaw? 
(3) Has the industrial comrr.ission authority to make any "disburse-
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ments", under favor of a rule or otherwise, for which the law does not 
expressly provide? 

I think it is rather clear, as I have 'already intimated, that the state insurance 
fund includes all the money which has been paid into that fund by way of premiums 
or othenvise. The fact that actuarial computations may show a part of that fund 
to be in such state as that if it were the funds of a private corporation it would 
be proper to distribute it as dividends does not in any way, legally or equitably, 
sever it from the state insurance fund and make it anything but a part of that fund. 
Indeed, if such undivided surplus is not a part of the state insurance fund it does 
not belong in the custody of the treasurer of state, for his responsibility is that of 
"custodian of the state insurance fund" and he has no right to hold moneys that do 
not constitute a part of that fund. It is clear, therefore, that for the purposes of 
the act the phrase "state insurance fund" can mean but one thing, viz: the moneys 
in the custody of the treasurer of state which have come to him by way of pre
mium payments or by way of interest on investments of the principal fund. 

The meaning of the word "disburserr.ent" is made rather clear by section 1465·56 
which provides that "all disbursements therefrom shall be paid by him upo~ 
vouchers authorized by the industrial commission of Ohio and signed by any two 
members of said commission * * *." It is apparent from this that the word is 
used in its natural and ordinary sense, as a paying out by check or voucher. It is 
not equivalent to the word "distribution," which may be on the credit basis. In 
oth;er words, that is not a "disbursement" which does not result in an order to the 
treasurer of state to pay out moneys in the state insuranc,e fund. 

We come therefore to the third and most vital of the three questions last sug
gested. As bearing upon this ql.iestion I find the following statutory phraseology: 

Section 1465-72.-"The state liability board of awards shall disburse 
the state insurance fund to such employes," etc. 

Section. 1465-58.-"The treasurer of state shall honor and pay all 
vouchers drawn on the state insurance fund for the payment of such bonds, 
* * *" 

Section 1465-55.-"The state liability board of awards shall adopt rules 
and regulations with respect to the collection, maintenance and disburse
ment of the state insurance fund; one of which rules shall provide that 
in the event the an:ount of premiums collected from any employer at the 
beginning of any period * * * is ascertained * * * by using the 
estimated expenditure of wages * * * as a basis, that an adjustment of 
the amount of such premium shall be made at the end of each six months' 
period and the. actual amount of such premium shall be determined in ac
cordance with the amount of the actual expenditure of wages * * *; 
and, in the event such wage expenditure for said period is less than the 
amount on which such estimated premium was collected, then such em
ployer shall be entitled to receive a refunder from the state insurance fund 
* * * or to have the amount of· such difference credited on succeeding 
premiun: payments at his option." 

Here are three classes of disbursements expressly authorized by law~indeed 
they are commanded by law in a sense. Looking at the subject from the viewpoint 
of the treasurer of the state, who is the custodian of the fund and in a sense the 
disbursing officer thereof, he is authorized thereby to honor vouchers for the pay
ment of compensation claims, etc., for the purchase of bonds, and for the making 
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of refunders when premium amounts have been calculated on estimated payrolls 
and it subsequently develops that the actual payroll was less than that estimated. 
If this were all there would be no doubt in my mind that the subject-matter of 
disbursements, having been fully dealt with in the law, is one which would be with
drawn thereby from the power of the industrial comrr.ission. That is to say, the 
general principle of law applicable to the subject of dealing with public moneys 
is that the expression of one thing is the exclusion of others; so that certain dis
bursements being authorized, others not mentioned are impliedly forbidden. Put
ting it in still another way: the question of disbursement, involving as it does the 
paying out of moneys essentially public though charged with a particular trust, is 
one of power. 

But on the other hand we ha\'e the declaration of section. 1465-55 that the 
state liability board of awards shall adopt rules and regulations with respect to the 
subject of disbursement. The section provides that one of the rules shall deal wit:h 
the subject of disbursements by way of refunder of excess premiums collected on 
the basis of estimated payrolls, etc., from which it might be argued that another 
of such rules might deal with the subject of disbursements by way of refunder in 
the distribution of unearned premium surpluses. The question which must be solved 
here is involved in sorr.e doubt; yet on the whole I am of the opinion that the 
authority to make rules with respect to the collection, maintenance and disburse
ment is not equivalent to authority to provide for other collections and other dis
bursements than those specifically authorized by law. For example, one of the 
bases of the premium is the payroll (section 1465-53, supra); it could not be claimed 
that the authority to adopt rules and regulations with respect to the "collection" of 
the state insurance fund granted in section 1465-55 is broad enough to enable the 
commission to reject the payroll as a proper basis for the calculation of premiums 
and to substitute some other criterion in place thereof. In other words, it seems 
to me that the authority to adopt rules and regulations conferred by section 1465-55 
is limited to dealing with the mode or manner in which authorized collections shall 
be made. So also with the subject of disbursements. The corr.mission may regu
late the manner of disbursement, but it seems to me that it is without power to pro
vide by rule for a dislmrsement which the law does not specifically authorize. 

Whatever implication there is, then, arising out of the manner in which the 
related statutes deal with the subject of disbursements tends at least to neutralize, 
if not entirely to overthrow, the slight implications which can be discerned in the 
law in the direction of authorizing a. cash distribution of the unearned premium 
surplus in the state insurance fund, which would be pro ta11fo a "disbursement" of 
the state insurance fund. Short of making a disbursement, i. e., ordering money to 
be paid out of the fund, I am clearly of the opinion that the broad and elastic 
provisions of present sub-paragraph 3 of section 1465-54 do authorize the commis
sion to distribute such a surplus. That is to say, the corrmision may make the dis
tribution by reducing premium rates or by crediting the amount of the distribution 
on premium payments. This it can do because such action would not go beyond 
the fair boundaries of a rule governing a rate revision and because, secondly, such 
action would not involve any disburseme1zt ~f the state insurance fund already in 
the custody of the treasurer of state, the disbursing officer. 

I find myself in full sympathy with the policy and purpose of the commission 
in its desire to make a partial cash distribution of the surplus in question. I think 
I realize fully the substantial advantages by way of assisting in the enforcen:ent 
of the safety measures which the industrial commission is also required by law to 
administer which will accrue through making such a cash refunder and will prob
ably not, in like degree at least, accrue from making a distribution in any other 
way. X evertheless, as the foregoing discussion has disclosed, I can not bring n:y-
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self to the conclusion that the Workmen's Compensation Law as framed authorizes 
such refunders to be made. 

I therefore advise the commission that under the law as it now is the commis
sion is without authority to order the treasurer of state to pay out of the state 
insurance fund any money in his custody by way of refunder to subscribers of 
their respective shares of a distributable unearned premium surplus in such fund; 
but I am further of the opinion that the power of the commission is broad enough 
to authorize it to distribute such surplus indirectly by allowing credits on future 
premium payments of such subscribers. 

1561. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY RECORDER-SOLDIER'S DISCHARGE-WHAT "SOLDIER" IN
CLUDES-PERSON "DISCHARGED FROM DRAFT" NOT INCLUDED. 

1.-The endorsements required by sections 2758 and 2771 G. C. should be placed 
on a soldier's discharge, the same as upon a deed, mortgage or other instrument of 
wrriting. 

2.-The term "soldier" as used in section 2770 G. C. includes sailors, marineS, 
and aviators, as well as those persons connected strictly with the land forces of the 
army. It aiso includes army nurses, but not those persons generally termed Red 
Cross nurses. 

3.-A person "discharged from the draft'' does not come within the term "sol
dier," as used in section 2770 G. C. 

4.-The county recorder must index the record of the discharge as provided i1J 

section 2770 G. C. He is not entitled to charge an index fee for such services. 

CoLUMBUS, OHIO, November 19, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ofzio. 

GENTLEMEN :-1 am in receipt of your cofumunication in which you submit the 
following questions for my opinion: 

"1. Are the endorsements required to be rr.ade by sections 2758 and 
2771 G. C. necessary on the soldier's discharge mentioned in section 2770 
of the General Code? 

2. Does the term 'soldier' as used in section 2770 G. C. apply to sailors, 
marines, aviators, army nurses, or any person who has been regularly in
ducted into some branch of the military service which issues a discharge at 
the termination thereof? 

3. Is the discharge known as 'discharge from the draft' such, a dis
charge as is contemplated by section 2770 G. C. and subject to record if pre
sented to county recorders? 

4. Is the record thus made required to be indexed and can the county 
recorder charge an index fee or does the fee for recording as mentioned in 
section 2779 G. C. cover all the charge that the recorder can make to the 
soldier, unless, of course, he asks for certified copy?" 
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Section 2770 G. C., upon which your questions are mainly based, is as follows: 

"Section 2770.-Upon request of any discharged soldier and presenta
tion of h.is discharge, the county recorder shall record such discharge in 
a book to be furnished by the county commissioners for that purpose. 
Such record, or a certified copy thereof, shall be received in evidence in all 
cases where the original discharge would be received." 

Under this section, whenever a discharged soldier presents his discharge it be· 
comes the duty of the county recorder to record the same. 

Your first question is as to whether the county recorder is under obligation to 
make the endorserr.ents provided in sections 2758 and 2771 G. C. 

Section 2771 G. C. reads as follows: 

"Upon the presentation of any instrument of writing for filing or rec
ord, the recorder shall indorse thereon the fee charged by him for filing 
or recording such instrument and also enter such fee upon the margin of 
the folio upon which the filing or recording of such instrument is entered." 

This section is broad and inclusive in its terms, providing that the recorder 
shall endorse thereon certain things, "upon the presentation of any instrument of 
writing for filing or record." I believe this language is broad enough to include 
the provisions of section 2770 G. C., and that the county recorder should make the 
endorsements provided in section 2771. 

Section 2758 G. C. provides in part as follows: 

"Upon the presentation of a deed or other instrument of writing fo£" 
record, the county recorder shall indorse thereon the date and the precise 
time of day of its presentation, and a file number. * * * When a deed 
or other instrument is recorded, the recorder shall indorse thereon the 
time when recorded, and the number or letter and page or pages of the 
book in which it is recorded." 

This language is broad also, in that it provides: "Upon the presentation of a 
deed or other instn~ment of writing for record." The discharge of a soldier comes 
within this language inasmuch as.it is presented for record. 

Of course the particular object which the legislature had in mind in the first 
part of section 2758 would not obtain to the discharge of a soldier. This provi· 
sion evidently was made with the purpose of definitely establishing the time at 
which the title to property, either by deed or mortgage, passes from one party to 
another. The latter part of this section, above quoted, would be as necessary in 
the case of a discharge as in the case of a deed or mortgage. Hence it is my view 
that while the first part of this section does not so strictly apply to a discharge as 
to a deed or mortgage, yet since the language is broad and inclusive, a county re
corder should strictly follow the provisions of this section. 

Your second question has to do with the construction to be placed upon the 
term "soldier." as found in section 2770 G. C., as to whether it could be made to 
apply to sailors, marines, aviators or army nurses. This term is used in different 
ways and with various meanings. 

The Century Dictionary defines a soldier as follows : 

"(a) A person in military service. One whose business is warfare, 
as opposed to a civilian. (b) One who serves in the land forces, as op
posed to one serving at sea.'' 
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·webster gives the following definition: 

"One who is engaged in military service as an officer or private; one 
who serves in the army; one of an organized body of combatants." 

The Standard Dictionary defines the term in this way: 

"A person engaged in military service; a rr.ember of an army or organ
ized military body. Specifically ( 1) a private in a military body, as dis
tinguished from a commissioned officer. (2) One employed in military 
service on land, as distinguished from one who serves at sea; as soldiers 
and sailors." 

From the above definitions it is readily seen that this tern:: may be used in two 
ways-general and special. · 

When we consider the intent and purpose of section 2770 G. C., it would seem 
that the term "soldier" therein is used in its broad and general sense ; that is in 
reference to a person in the military service or one whose business is warfare, as 
opposed to a civilian. Hence "soldier" in my opinion embodies not only those 
serving in the land forces of the army, but sailors, marines and aviators as well. 

The question as to whether said term also includes army nurses is more difficult 
to determine. However, it is my view that said term includes a nurse that is em
ployed by the military authorities and who forms a part of the organized body 
which is engaged in warfare. But I do not believe that it includes Red Cross 
nurses. 

Section 9373 of the United States Revised Statutes provides among other 
things as follows: 

"The production. of the honorable discharge of a deceased man shall 
be sufficient authority for the superintendent of any cemetery to permit the 
interment." 

This section also provides : 

"Army nurses honorably discharged from their services as such may be 
buried in any national ce~tery; and if in a destitute condition, free of 
cost." 

Section 9070 of the United States Revised Statutes provides for pensions, under 
certain conditions, to those who were honorably relieved from service. Of course 
this section applies merely to the War of the Rebellion. 

From these two sections it will be seen that the discharge of an army nurse 
might be as valuable to her in certain instances as is a soldier's discharge to him. 
Therefore it would be as essential to have a record of this instrument, in case of 
its being lost, as to have one of the discharge of a soldier. So that using the term 
"soldier" in its very broad sense, as found in section 2770 G. C., and keeping in 
mind the purpose and intent of the legislature in enacting the same, it is my 
opinion that said term includes what are strictly called army nurses. 

On January 5, 1905 Congress passed an act providing for the incorporation and 
internal government of what is known as "The American National Red Cross." 
This act is embodied in sections 7697 to 7704 inc. of the United States Statutes. 

On April 24, 1912 Congress passed an act which makes provisions enabling the 
President to use the persons in the American National Red Cross in times of war 
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or when war is imminent, under such rules and regulations as he may prescribe. 
\Vhen accepted by the President of the United States, the nurses shall be trans
ported and subsisted at the cost and charge of the United States "as civilian em
ployes employed with the said forces." 

It will be noted that the Red Cross nurses do not becon:e a real part and· 
parcel of the army but are treated as civilians, notwithstanding they are granted 
many privileges and perform most valuable services to the army. Hence they can 
not be brought within the provisions of section 2770 G. C. 

Your third question is as to whether a person "discharged from the draft" 
comes under the provisions of section 2770 G. C. I think not. This question is 
rather difficult to understand, but upon inqt.iry I find that it has to do with those 
persons who have never been accepted in the service of the United States but have 
been discharged from the obligations of the draft owing to the fact that they are 
aliens or alien enemies, or on account of physical unfitness or dependency and the 
like. These persons have never been inducted into the army and therefore never 
became soldiers. 

In order for any one to come within the term "soldier", as found in section 
2770, it is my opinion that he has to take an oath and be inducted into the service 
of the United States. He then becomes a part and parcel of the army and from 
that time on is a soldier. But prior to the time of his induction into the army he 
can not in any sense be considered a soldier, although he n:ight be subject to a 
future draft. So I would say that the "discharge from the draft" which a person 
receives on account of being an alien, alien enemy, or on account of physical un· 
fitness or dependency, etc., does not come within the provisions of section 2770 G. C. 

Your last question pertains to indexing the discharges, as to whether the re
corder is entitled to a fee for indexing the same, or whether the fee provided in 
section 2779 G. C. covers the entire cost. 

In order to understand section 2779 G. C., it will be necessary for us to also 
note the provisions of section 2778. These two sections read as follows: 

"Section 2778.-For the services hereinafter specified, the recorder 
shall charge and collect the fees provided in this and the next following 
section. For recording mortgage, deed of conveyance, power of attorney 
or other instruments of writing, twelve cents for each hundred words ac
tually written, typewritten or printed on the records and for indexing it, 
five cents for eac~ grantor and each grantee therein; for certifying copy 
from the record, twelve cents for each hundred words. The fees in this 
section provided shall be paid upon the presentation of the respective in
struments for record upon the application for any certified copy of the 
record. 

Section 2779.-For recording assignments or satisfaction of mortgage or 
discharge of a soldier, twenty-five cents; for each search of the record, 
without copy, fifteen cents; for recording any plat not exceeding six lines, 
one dollar; and for each additional line, ten cents." 

Section 2778 G. C. provides a fee not only for recording a mortgage, deed or 
other instrument of writing, but also for indexing it; that is, five cents for each 
grantor and grantee therein named. But no provision is made in section 2779 G. C. 
for a fee to be charged for indexing the discharge of a soldier. Hence it is my 
opinion that the recorder can not charge for indexing the discharge of a soldierr 
and that twenty-five cents was intended by the legislature to cover the entire cost 
to a soldier presenting his discharge for record. 

You also ask whether the recorder is obligated to index the discharge. I think 
h,le is. Section 2764 G. C. provides : 
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"Section 2764.-At the beginning of each day's business the recorder 
shall make and keep up general alphabetical indexes, direct and reverse, of 
all the names of both parties to all instruments theretofore received for 
record b~ him. * * *" 

That is, he must make an index of all the nan:es of all instrumentss received 
for rec~rd by him. This language is broad enough to include the indexing of the 
discharge of a soldier. I also think section 2770 G. C. is broad enough! to cast this 
duty upon the county recorder. The recording of an instrument is of but little 
use or value unless the record can readily be found. It is well known that without 
an index it is very difficult, indeed almost impossible, to find the record of an in
strument where many instruments are recorded in the same book. Heuce the duty 
of the county recorder to index the instrument is inferred from the duty placed 
upon him to record the same. 

1562. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF WAYNE COUNTY, OHI0.-$125,500.00. 

CoLUMBUS, OHIO, November 21, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

In Re: Bonds of Wayne county, Ohio, in the sum of $125,500, in 
anticipation of the collection of taxes and assessments to pay the respective 
shares of said county, of Chester and Plain townships, and of the owners 
of benefited property assessed, of the cost and expense of the construc
tion and improven:·ent of I. C .H. No. 141, section A. 

GENTLEMEN :-I have carefully examined the corrected transcript of the pro
ceedings of the board of county commissioners of Wayne county, Ohio, and of other 
officers, relating to the above issue of bonds and find same to be in conformity to 
the provisions of the constitution and laws of the State of Ohio relating to bond 
issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obli
gations of said county . 

The bond form submitted is not entirely satisfactory to me and I am therefore 
holding said transcript for the preparation of proper bond form. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1563. 

APPROVAL OF BOND ISSUE OF ALLEN COUNTY, OHI0.--$12,480.00. 

CoLUMBUS, Omo, November 23, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Allen county, Ohio, in the sum of $12,480.00, for 
th,e purpose of creating a fund for the payment of the cost of compensa
tion, darr:ages and expenses of the improvement of seven certain ditches. 

I have examined the transcript of the proceedings of the commissioners of 
Allen county in th,e improvement of the David Aumstutz ditch No. 571, the Henry 
W. Ruhlen ditch No. 572, theW. E. Boughan ditch No. 575, theW. H. Nungester 
ditch No. 576, th.e A. C. Harruff ditch No. 577, the J. L. Cochrun ditch No. 578 and 
the Chas. J. Gossard ditch No. 581, and in the issuance of bonds to pay the cost of · 
compensation, damages and expenses thereof issued in anticipation of assessments 
levied therefor, and beg to advise that I am of the opinion that the said bonds when 
issued will constitute valid and binding legal obligations of Allen county, Ohio, pay
able in accordance with the terms thereof. 

No bond form has been submitted to me for examination. 
Very truly yours, 

1564. 

JosEPH McGHEE, 
Attorney-General. 

APPROVAL OF BOND ISSUE OF EDEN TOWNSHIP RURAL SCHOOL 
DISTRICT.--$20,000.00. 

CoLUMBUS, OHIO, November 23, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Eden Township Rural School district, in the sum of 
$20,000, for the purpose of furnishing and equipping centralized school 
building in said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Eden Township Rural School district, Wyandot county, 
Ohio, relating to said bond issue, and find said proceedings to be in confonr.ity to 
the provisions of the General Code of Ohio relative to bond issues of thi& kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid 
and subsisting obligations of said school district, to be paid in accordance with the 
terms thereof. 
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No bond form of the bonds to be printed covering said issue was submitted 
with the transcript, and I am therefore holding said transcript until proper bond 
form is submitted and approved. 

1565. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE COVERING LOT NO. EIGHTY
FOUR OF WOOD BROWN PLACE SUBDIVISION, COLUMBUS, 
FRANKLIN COUNTY, OHIO. 

CoLUMBUS, OHIO, November 23, 1918. 

HoN. CARL E. STEEB, Secretary Board of Trustees, Olvio State University, Colum
bus, Ohio. 
DEARJ SIR :-I am in receipt of abstract of title covering the following lot of 

land located in the city of Columbus, county of Franklin and State of Ohio, and 
described as follows: 

Being lot No. eighty-four (84) of Wood Brown Place subdivision, as 
the same is numbered and delineated upon the recorded plat thereof, of 
record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said abstract and find no material defects in the chain of 
title to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, ex
cept the taxes for the year 1918, which are undetermined and unpaid, and a special 
assessment for Ridgview road improvement amounting to forty cents and two cents 
interest. 

I am therefore of the opinion that said abstract disclosed on November 20 ,1918, 
a goQd title in Frances G. Murrell, to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 

1566. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE COVERING LOT NO. SIXTY-TWO 
OF WOOD BROWN PLACE SUBDIVISION, COLUMBUS, FRANKLIN 
COUNTY, OHIO. 

CoLUMBUs, OHIO, November 23, 1918. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of abstract of title covering the following lot of 
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land located in the city of Columbus, county of Franklin and State of Ohio, and 
described as follows: 

Being lot No. sixty-two (62) of Wood Brown Place subdivision, as the 
same is numbered and delineated upon the recorded plat thereof, of record 
in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said abstract and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, ex
cept the taxes for the year 1918, which are undetermined and unpaid, and a special 
assessment for Ridgview road improvement arr.ounting to forty cents and two cents 
interest. 

I am therefore of the opinion that said abstract disclosed on October 15, 1918, 
a good title in Alice M. Legg, to the premises hereinbefore described. 

I am returning herewith the abstract submitted by you. 

1567. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE COVERING LOT NO. SIXTY
THREE OF WOOD BROWN PLACE SUBDIVISION, COLUMBUS, 
FRA.l\KLIN COUNTY, OHIO. 

CoLUMBUS, Oaro, November 23, 1918 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum~ 
bus, Ohio. 
DEAR SrR :-I am in receipt of abstract of title covering the following lot of 

land located in the city of Columbus, county of Franklin and . State of Ohio, and 
described as follows: 

Being lot No. sixty-three (63) of Wood Brown Place subdivision, as 
the same is numbered and delineated upon the recorded plat thereof, of 
record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said abstract and find no material defects in the chain of title 
to said premises as disclosed thereby. 

Said abstract does not show any liens or encumbrances on said property, ex
cept the taxes for the year 1918, which are undetermined and unpaid, and a special 
assessment for Ridgview road improvement an:ounting to forty cents and two cents 
interest. 

I am therefore of the opinion that said abstract disclosed on October 15, 1918, 
a good title in Samuel T. Legg, W. A. Legg, J. N. Legg, Mary Alice Slyh and 
Myrtle Howard. 

I will call attention to two irregularities which could be technically considered 
as defects in the title to this lot: 

(1) The lot was transferred to Minnie Legg by Daniel W. Brown, trustee, on 
October 17, 1893. From an affidavit filed with the county recorder of Franklin 
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county for record, it develops that said Minnie Legg died intestate on the 7th day 
of January, 1894, and that no administration was ever had upon her estate. Said lot 
descended to Samuel T. Legg, W. A. Legg, ]. N. Legg, Mary Alice Slyh and Rena 
Ortman. This affidavit further states that said Minnie Legg was never married and 
left no debts of any kind. The date of her death being in the year 1894, I feel 
justified in passing favorably upon this abstract, as the question of claims against 
her estate could hardly arise at this late date. 

(2) A second affidavit is attached to this abstract, which shows that Rena 
Ortman, one of the parties to whom this lot descended, died intestate on August 21, 
1918, and that no administration has been had upon h,er estate, nor is there any 
administration being conterr.plated. The affidavit shows that Myrtle Howard is the 
only heir at law of said Rena Ortman· and that Rena Ortman died leaving no debts 
excepting those of her last illness and funeral expenses, which have since been paid 
in full, and that she died seized of real estate unencumbered, to the value of 
$3;000.00, in addition to her interest in the lot in question. 

This raises a more serious question than the one referred to above, because 
R,ena Ortman has died recently; but inasmuch as the value of this lot is not great 
and the affidavit sets forth there are no debts remaining unpaid and that she died 
seized of real estate valued at $3,000.00 and unencumbered, I feel inclined to pass 
favorably upon the abstract and not put said Myrtle Howard to the expense and 
trouble of administering upon the estate of her deceased mother. 

The principle is well established, as I held in another opinion to you, that the 
real estate of Rena Ortman would be liable for debts in the inverse order in which 
it is sold. Inasmuch as this lot is the first part of her real estate to be sold and 
hence the real estate valued at $3,000.00 would first be held for any claims that 
might arise against said Rena.Ortman, it is my view that the interest of said Rena 
Ortman in thJs particular lot being liable for claims is so slight that it ought in 
this case to be overlooked. 

However, I am passing favorably upon the abstract, notwithstanding the two 
irregularities above set out. 

The two affidavits attached to the abstract have not been recorded and I sug
gest that this be done and the affidavits reattached to the abstract and made a per
manent part thereof. 

I am returning herewith the abstract submitted by you. 

1568. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

CITIZENSHIP-STATUS OF AMERICAN WOMAN MARRYING 
FOREIGNER. 

The status of an American woman who marries a foreiglter is controlled by the 
act of March 2, 1907, Chap. 2534, (United States Compiled Statutes, 1916, Volume 
4, p. 4833) and under its provisions she takes the nationality of her husband. 

CoLUMBUS, OHIO, November 23, 1918. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I have your letter requesting opinion upon an inquiry from the 
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Stark County Liquor Licensing board. It appears that :\Irs. S. is a licensee under 
the liquor laws of Ohio, by transfer of license from her husband, Rudolph S., who 
was an American citizen holding a liquor license and who died. It appears further 
the present licensee, :\Irs. S., has now married an unnaturalized person by the name 
of \V. The question presented is, was :\Irs. S., the licensee, divested of her citi
zenship by her marriage to an unnaturalized man? 

Article XV, section 9 of the Ohio Constitution provides for license to traffic 
in intoxicating liquors and for the passage o£ license laws by the legislature. This 
section among other things specifically states that license to traffic in intoxicating 
liquors shall not be granted when a person, who at the time of rr.aking application 
therefor, is not a citizen of the United States and of good moral character. 

Section 1261-34 G. C., which was section 19 of the act passed by the legislature 
in pursuance of the constitutional provision for license to traffic in intoxicating 
liquors, contains among other matters the constitutional provision that license shall 
not be granted to a person who is not a citizen of the United States or who is not 
of good moral character. 

The common law doctrine was that no person by an act of his own, without the 
consent of the government, could put off his allegiance and become an alien, and 
prior to the passage of the act of February 10, 1855, marriage had no effect upon 
the citizenship of a woman. 

Following the British act of 1844, Congress passed a law (1855) under which 
any woman capable of naturalization under our laws, and who is married to a 
citizen of the United States, was deemed to be a citizen and as said by the Supreme 
Court in :Kelley vs. Owen, 7 Wall. 496, the object of the act was to allow the citi
zenship of th,e wife "to follow that of her husband without the necessity of any 
application for naturalization on her part." While the federal statute had provided 
for naturalization by marriage, the legislation did not touch upon expatriation by 
marriage. 

Under the facts in the present case Mrs. S. at the time of the death of her 
husband was a citizen of the United States and she would still remain so unless her 
citizenship was lost by her rr.arriage with an unnaturalized resident alien. 

In Mackenzie vs. Hare, et al., 134 Pac. 714 (1913) will be found an illuminat
ing decision on the question under consideration. As stated by Shaw, J., at p. 714: 

"(1) The statute of persons as citizens or aliens, respectively, is con
trolled entirely by th,e Constitution of the United States and the acts of 
Congress passed in pursuance thereof. We must look solely to them to 
ascertain whether or not the plaintiff is a citizen and, as such, a voter enti· 
tied to registration. 

(2) And in determining their meaning and effect the state courts are 
bound by the interpretation put upon them by the courts of the United 
States. 

(3) Prior to any legislation on the subject by Congress, there was 
some uncertainty and conflict of authority concerning the right of expatria
tion. The question first arose in 1795, in Talbot vs. Janson, 3 U. S. (3 
Dall.) 133, 162, 1 L. Ed. 540, where Iredell, J., discusses it at length, stating 
his conclusion to be that a citizen could not denationalize himself without 
the consent of his government. The other justices expressed no opinion 
on the point. Similar views were stated in Shanks vs. Dupont (1830) 3 
Pet. 246, 7 L. Ed. 666; Inglis vs. Sailors' Snug Harbour (1830) 3 Pet. 
101, 125, 7 L. Ed. 617, and in United States vs. Gillies (1815) Pet .C. C. 
161, Fed. Cases No. 15,206. In Shanks vs. Dupont, the court said, per 
Story, J. : 'The general doctrine is that no per5on can, by any act of their 
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own, without the consent of the government, put off their allegiance, and 
become aliens.' And on this ground it was held that the marriage of a 
woman citizen with an alien d~d not change her allegiance to the United 
States. There was at that time no legislation permitting expatriation. In 
Stoughton vs. Taylor, 2 Paine C. C. 661, Fed. Cas. No. 7,558, it is said that 
the right of expatriation is fundamental and inherent. To the same effect, 
see Alsberry vs. Hawkins, 39 Ky. (1 Dana) 178, 33 Am. Dec. 546. Other 
state courts were of the same opinion. The denial of the right of volun
tary expatriation was somewhat inconsistent with the laws of the United 
States providing for the naturalization of foreigners, the first of which 
was enacted in 1779. Act March 26, 1790, c. 3, 1 Stat. 103. The question 
was practically set at rest by the act of July 27, 1868. 15 Stat. 223, c. 249; 
Rev. Stat. U. S. section 1999 (U. S. Comp. St. 1901, p. 1269). The pre
amble thereof declares that the right of expatriation is a natural and in
herent right of all people. The body of the act declares further that any 
decision of any officer of the government denying, restricting, or impairing 
the right of expatriation is 'inconsistent with the fundamental principles of 
this government.' This language seems to be but little more than a legisla
tive declaration of national policy. But it clearly is operative in this, that 
it gives the consent of the national government to the expatriation of any 
citizen by his or her voluntary act. If such consent of the nation is essen
tial to a valid expatriation, this law is evidence thereof. The absolute right 
of expatriation is now recognized as the settled doctrine of this country. 
Browne vs. Dexter, 66 Cal. 40, 4 Pac. 913; Kane vs. McCarthy, 63 N. C. 
302; Burton vs. Burton, *40 N. Y. 359; 1 Abb. Dec. (N. Y.) 271; Kelly 
vs. Owen, 74 U. S. (7 Wall.) 496, 19 L. Ed. 283; in re: Look Tin Sing 
(C. C.) 21 Fed. 905. In the case last cited thle court says: 'The United 
States recognize the right of every one to expatriate himself and choose 
another country.' In view of the contention· to be hereafter mentioned, it 
is to be noticed that this case was decided after the adoption of the four
teenth amendment. 

* * * * * * * * * • • 
(5) The act of 1855 determines the citizenship of an alien woman 

who marries a citizen. We have in this case the converse of the proposi
tion; the effect of the marriage of a native female citizen to a rr:an who is 
not a citizen, but is a subject of some other country. In Pequignot vs. 
Detroit (C. C. 1883) 16 Fed. 211, Judge Brown, afterward Justice of the 
United States Supreme Court, decided that an alien woman who had be
come a citizen under the aforesaid act of 1855 by marrying a citizen, and 
who was divorced from that husband, and thereafter married an unnatural
ized, alien, lost her citizenship by the last marriage and again became an' 
alien, although both she and her last husband continued to reside in this 
country with the intention of remaining, * *. *." 

As it frequently happened, when an alien and a citizen intermarried, they re
turned to reside, either temporarily or permanently, to t]le country of the alien 
spouse, which gave rise to questions concerning their rights as citizens or aliens of 
the respective countries, from which there have ensued international disputes to be 
discussed and settled by diplomatic correspondence between the United .States and 
the foreign country. Under the different phases presented by the questions, diversity 
of opinions appeared from time to time in the correspondence of the state depart
ment, and the courts of this country held variant views, as is shown by Van Dyne 
in his work on Citizenship of the United States, Chap. 3, Naturalization by Mar-
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riage. As stated by this writer, the authority is not entirely uniform, but the de
cided weight of authority is io the effect that the marriage of an American woman 
to an alien confers upon her the nationality of her husband (page 138). 

The situation presented a case for federal legislation and the history of what 
transpired is succinctly stated by Shaw, ]., in ::\Iackenzie vs. Hare, supra, at p. 716: 

"':' * * All the courts have agreed, however, that the entire subject 
of naturalization and expatriation, including the method by which each 
might or could be accomplished and manifested, is a matter within the 
exclusive control of Congress. Under these conditions, the United States 
Senate, on April 13, 1906, passed a joint resolution for the appointment 
of a commission to 'examine into the subjects of citizenship of the United 
States, expatriation, and protection abroad', and make a report with pro
posals for legislation thereon. In June, 1906, the house committee on for
eign affairs, to which this resolution had been referred, requested the sec
retary of state to select three men connected with the state department, 
familiar with the subject, to investigate and make the desired report and 
recorrcmendations. In pursuance of this request, Hon. Elihu Root, then 
secretary of state, directed Mr. James B. Scott, solicitor for the department 
of state, Mr. David Jaynes Hill, then minister to the Netherlands, and ::\lr. 
Gaillard Hunt, chief of the passport bureau, to make an inquiry, report, 
and proposals for legislation, as requested. These gentlemen proceeded, 
and on December 18, 1906, they made an elaborate and exhaustive report of 
538 pages, with recommendations for legislation covering all the phases of 
the subject except that of naturalization, which was already provided for. 
With this document before it, Congress framed an act which became a law 
on March 2, 1907. Act March 2, 1907, c. 2534, 34 Stat. 1228 (U. S. Comp. 
St. Supp. 1911, p. 490). This act now controls the subject referred to, in
cluding that involved in this case. Section 3 thereof is practically decisive 
of the case before us, and it is as follows: 'That any American woman 
who marries a foreigner shall take the nationality of her hushanrl. At the 
termination of the marital relation she may resume her American citizen
ship, if abroad, by registering as an American citizen within one year with 
a consul of the United States, or by returning to reside in the United 
States, or, if residing in the United States at the termination of the marital 
relation, by continuing to reside therein.' " 

At present tl:e act of March, 1907 (section 3960, page 4833, Volume 4, United 
States Compiled Statutes, 1916) is controlling. Under this section Mrs. S., when 
she married 'vV., an unnaturalized resident alien, thereupon took the nationality of 
her husband and ceased to be a citizen of the United States. She must bow to the 
will of the nation as expressed by the act of Congress. Said act of :\larch, 1907, 
was held valid in l\fackenzie vs. Hare ( 1915), 36 Sup. Ct. 106. 

From what hils been said, the conclusion is clear that Mrs. S. is not a citizen 
of the United States, and answering the specific inquiry it is my opinion that she 
was divested of her citizenship by her marriage to an unnaturalized resident alien. 

Very truly yours, 
JoSEPH l\lcGHEE, 

Attorney-General. 
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1569. 

SHERIFF-CANNOT DEMAND OR RECEIVE REWARDS-IF RECEIVED 
NOT PART OF FEE FUND. 

I 

Public Policy and sound morals alike forbid that a sheriff should denwnd or 
receive, for services performed by him i1~ the apprehension of thieves of automo
biles and the return of the stolen property, a remuneration or reward offered by 
the owners of said stolen property. 

CoLUMBus, Oaro, Noven:ber 23, 1918. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio; 

DEAR SrR :-I h<tve your communication in which you request my opinion as 
follows: 

"The owners of numerous automobiles which have been stolen offered 
various rewards for the apprehension of the thieves and the recovery of 
the machines. 

May a sheriff, incited to activity by the offer of said rewards, legally 
accept the same for any services rendered in connection with the appre
hension of the thieves or the recovery of the machines? 

If you should hold that the sheriff may legally accept such rewards, 
is such money a perquisite of the office under the provisions of section 2977 
G. C. and should it be paid into his fee fund?" 

It is my opinion that your query should be answered in the negative. Such an 
answer would seem to be based upon a well settled principle of law as enunciated 
by the courts of our state as well as the courts of most of the other states. 

In Gilmore vs. Lewis, 12 Ohio 281, we find the following stated in the syllabus: 

"* * * A reward offered for the apprehension of a thief, and money, 
cannot be claimed by a constable, who arrests the thief by virtue of a 
warrant delivered to him for that purpose." 

In the opinion on p. 287 '\Ve find the following: 

"It is for the apprehension of the thief, and seizure of the money"; 
and as th)s was done in virtue of his office, the plaintiff must be content 
with his legal fees, and the reflection that he has done the state sorr.e 
service." 

The facts upon which the court based its optmon are almost identical, if not 
entirely so, with the facts set out by you. You ask whether a sheriff might receive 
a reward for the apprehension of the thieves or the recovery of the machines, while 
the important fact in Gilmore vs. Lewis, supra, was the offer of a reward for the 
apprehension of the thief and seizure of the money. 

In Brown vs. Commissioners of Sandusky county, 2 C. C. (N. S.) 381, the 
syllabus reads as follows : 

"It is contrary to public policy and the law of this state, and generally 
of other states, that an officer be paid a reward for the performance of an 
act which his duty as such officer requires him to perform; and where a 
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sheriff of a sister state arrests a fugitive from justice at the request of the 
sheriff of the county in this state where the crime was committed, and 
performs no other duty than to go to the place indicated and make the ar
rest and hold the accused until the arrival of an officer from this state to 
whom the accused is surrendered, such sheriff does no more than is strictly 
within the line of his duty, and is not entitled to any further con:pensation 
than the fees allowed by law, and can not recover from the commissioners 
of the county a reward offered by therr. under section 918 for the arrest and 
conviction of such accused person." 

Throop on Public Officers, section 485, sets forth the following principle: 

"It is evident from what has been heretofore said, that where a re
ward has been offered by the public ·authorities or by an individual, for 
a service which is within the line of the officer's duty, he can not claim the 
reward although he may have performed the service." 

In Bank vs. Edmund, 76 0. S. 396, the following is stated in the syllabus: 

"Public policy and sound morals alike forbid that a public officer 
should demand or receive for services performed by him in the discharge 
of official duty, any other or further remuneration or reward than that pre
scribed and allowed by law. 

The office of constable is not an office created for the private emolu
ment of the holder. Every constable is a conservator of the peace, and it 
is his duty, within his jurisdiction, 'to apprehend and bring to justice all 
felons and disturbers and violators of the criminal laws of the state,' with
out other reward or compensation therefor than such as is fixed and al
lowed by law. 

A constable who, w~thin his jurisdiction, arrests a person who has 
committed a felony, will, in n:aking the arrest, be presumed and held to act 
in his official capacity, whether such arrest be made by him under, or with
out a warrant. And the law will not permit him to claim that an arrest 
made, pursuant to official duty, was made by him in his individual capacity 
as a private citizen." 

In this case the court held it to be against public policy and sound morals for 
a public officer either to demand or receive a reward for services performed by 
him in the discharge of his official duty. 

The courts of most of the other states are as strict in enforcing this principle 
as are the courts of our state. 

In in re Application of Russell, 51 Conn. 577, the court held in the syllabus: 

"It is well settled that a public officer whose compensation is fixed or 
whose fees are prescribed by law can not legally contract for or demand 
a larger compensation or higher fees, in the form of a reward or in any 
other form, for services rendered within the scope of his official duties." 

In this case son:e police officials arrested certain persons charged with crime, 
while the said officers were off duty, and hence in a strict sense they owed the city 
no duty or obligation at that time. Nevertheless the court held that it would be 
against the spirit of the law and of the ordinances of the municipality for said 
officials to receive a reward for the performance of duties which ordinarily de
volve upon them. 
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In Hogan vs. Stophlet, 179 Ill. 150, the court said in the syllabus: 

"The compensation of a sheriff being prescribed by law, it is against 
public policy to permit him to recover a reward for the apprehension in 
his own county of a person committing a felony there, although he exer
cises extraordinary diligence." 

On p. 156 the court say: 

"It is against public policy to allow a man to recover a reward for 
doing his duty as a public officer. It is also against public policy and illegal 
for a sheriff to receive, for services for which fixed compensation is pre
scribed by law, any other or further fees, although extraordinary diligence 
may have been exercised by him m the discharge of his duties." 

To the sa~e effect are: 

Lees vs. Colgan, 120 Calif. 262. 
Gould vs. County, 85 Miss. 123. 
Malpas vs. Caldwell, Governor, 70 N. C. 130. 

In t~ light of all the above, let us turn to our statutes in order to ascertain 
what the duty of the sheriff is along the line suggested by you. 

Section 2833 G. C. provides in part: 

"Each sheriff shall preserve the public peace and cause all persons 
guilty of breach thereof, within his knowledge or view, to enter into recog
nizance with sureties to keep the peace and to appear at the succeeding 
term of the common pleas court of the proper county and commit them to 
jail in case of refusal. * * *." 

Section 2834 G. C. reads as follows: 

"The sheriff shall execute every surr.mons, order or other process, 
make return thereof as required by law and exercise the powers conferred 
and perform the duties enjoined upon him by statute and by the common 
law. 

I am of the opm10n that the services referred to in your letter come within 
the provisions of these two sections and that it would be the duty of the sheriff of 
any county to exercise the utmost activity in the apprehension of the thieves of 
automobiles or the recovery of the property stolen and hence he could not receive 
extra compensation, by way of a reward, for the services so performed. 

Without quoting the statutes it can be said that the fees of the sheriff for the 
performance of his statutory duties are specifically fixed by law. Hence the prin
ciples enunciated by the courts in th,e above cited cases cover the facts set out 
by you, to the effect that a sheriff is not warranted in law, either in demanding 
or receiving a reward offered by the owners of machines, for the apprehension of 
the person who steals the same and the return of the property. 

The answer l have given to the query set .auf in the first part of your .;om
munication makes it unnecessary for me to answer the latter part of said letter, 
inasmuch as I have held that the sheriff can not legally accept such rewards. Not-
withstanding he can not accept rewards so offered by automobile owners, what re-
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suits would follow if he did accept them? \Vould the money be considered a per
quisite of his office and thus be paid into the fee fund of the county undrr the 
provisions of section 2977 G. C.? This section reads as follows: 

"Section 2977.-All the fees, costs, percentages, penalties, allowances 
and other perquisites collected or received by law as compensation for ser
vices by a county auditor, county treasurer, probate judge, sheriff, clerk of 
cgurts, or recorder, shall be so received and collected for the sole use of 
the treasury of the county in which they are elected and shall be held as 
public moneys belonging to such county and accounted for and paid over as 
such as hereinafter provided." 

It will be noted that it is the "fees, costs, percentages, penalties, allowances and 
other perquisites collected or received by law as compensation" which must be 
turned into the officers' fee (und of the county. The reward which the sheriff 
would receive would in no sense be collected or received under the provisions of 
law, as held in the first part of this opinion. 

It is further to be noted in this section that it is the fees, etc. "collected or re
ceived by law as compensation for services" which is to be turned into the officers' 
fee fund of the county. If the sheriff accepts the rewards referred to by you, he 
does not accept them for services rendered in his official capacity as sheriff, for the 
reason that the statute specifically and .definitely fixes the compensation of the 
sheriff for the services he must perform by virtue of his office. 

Hence I answer specifically that if the sheriff, notwithstanding the principle 
set forth in the first part of this opinion, accepts a reward, he is not under obliga
tion to turn the same into the officers' fee fund of the county. 

1570. 

Very truly yours, 
JOSEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
HIGHLAND COUNTY. 

CoLUMBUS, 0Hro, Noverr.ter 23, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-Your letter of November 16, 1918, received, in which you enclose 

for my approval, final resolution for the following named improvement: 

Hillsboro-Chililcothe Road-Section C-1, I. C. H. No. 258, Highland 
county. 

I have carefully exarr.ined said resolution, find it correct in form and legal and 
am therefore returning the same to you with my approval endorsed thereon in 
accordance with the provisions of section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1571. 

APPROVAL OF BOND ISSUE OF WARREN CITY SCHOOL DISTRICT. 
$89,500.00._ 

CoLUMBUS, OHIO, November 27, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Warren City School district in the sum of $89,500 
for the purpose of funding a certain indebtedness of said school district, 
which from its limits of taxation said school district is unable to pay at 
maturity. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Warren City School district relating to the above issue of 
bonds, and as a result of my examination, I find the said proceedings are in con
formity to the provisions of the constitution and laws of the State of Ohio relating 
to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obliga
tions of said school district to be paid in accordance with the terms thereof. 

Very truly yours, 
JosEPH McGHEE, 

_ Attorney-General. 

1572. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF MEDINA, OHIO. 
$6,000.00. 

CoLUMBUS, OHIO, November 27,' 1918. 

The Industrial Commission of Ohio, Columbus, Ohio . 

. GENTLEMEN:-

f! . . J'FI f1 . .:..:..at 

In Re : Bonds of the village of Medina, Ohio, in the sum of $6,000 for 
the purpose of creating a fund for improving, equipping and furnishing 
the waterworks of said village by installing a pumping engine, pumps and 
other machinery therefor. 

I have carefully examined the corrected transcript of the proceedings of the 
council and other officers of the village of Medina, Ohio, relating to the above 
issue of bonds, and find the said proceedings to be in conformity to the provisions 
of the constitution and laws of the State of Ohio relating to bond issues of this 
kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond form submitted will, when the same are properly executed and delivered, 
constitute valid and binding obligations of said village of Medina, Ohio. 

Yours very truly, 
JOSEPH McGHEE, 

Attorney-General. 
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1573. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF ).1EDIXA, OHIO. 
$12,000.00. 

Cou::.rBGS, OHIO, November 27, 1918. 

The Industrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of the village of Medina, Ohio, in the sum of $12,000 
for the purpose of creating a fund for the purpose of purchasing a fire 
engine, for said village. 

I have carefully examined the corrected transcript of the proceedings of the 
council and other officers of the village of Medina, Ohio, relating to the above issue 
of bonds, and find the said proceedings to be in conformity to the provisions of the 
constitution and laws of the State of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to the 
bond fonr. submitted will, when the same are properly executed and delivered, con
stitute valid and binding obligations of said village of Medina, Ohio. 

1574. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF WOOD COUNTY, OHI0.-$12,000.00. 

CoLUMBGS, OHIO, November 27, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Wood county, Ohio, in the sum of $12,000 for the 
purpose of improving inter-county highways Nos. 220 and 282 into and 
within the city of Bowling Green, Ohio. 

I have made a careful examination of the corrected transcript of the proceed
ings of the board of county commissioners and of other officers relating to the 
above issue of bonds, and to the improvements for which said bonds are issued. I 
find said proceedings to be in conformity to the provisions of the General Code of 
Ohio, relating to bond issues of this kind, and I am therefore of the opinion that 
properly prepared bonds covering said issue will, when the same are executed and 
delivered, constitute valid and binding obligations of said county to be paid in ac
cordance with the terms thereof. 

Yours very truly, 
JosEPH McGHEE, 

A ttorlley-General. 
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1575. 

APPROVAL OF BOND ISSUE OF WOOD COUNTY, OHI0.410,000.00. 

CoLUMBUS, Omo, X ovember 27, 1918. 

The Industrial Commissiot~ of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Wood county, Ohio, in th~ sum of $10,000 for the 
purpose of improving inter-county highway No. 57, into and within the vil
lage of Perrysburg, Ohio. 

I have n:ade a careful examination of the corrected transcript of the proceed· 
ings of the board of county commissioners and of other officers relating to the 
above issue of bonds, and to the improvements for which said bonds are issued. I 
find said proceedings to be in conformity to the provisions of the General Code 
of Ohio, relating to bond issues of this kind, and I am therefore of the opinion that 
properly prepared bonds covering said issue will, when the same are executed and 
delivered, constitute valid and binding obligations of said county to be paid in 
accordance with the terms thereof. 

1576. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-Genera!. 

APPROVAL OF BOND ISSUE OF WOOD COUNTY, OHI0.--:-$25,000.00. 

CoLUMBUS, OHIO, ~ovember 27, !918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Wood county, Ohio, in the sum of $25,000 for the 
purpose of improving inter-county highway No. 282 into and within the vil
lage of Perrysburg, Ohio. 

I have made a careful examination of the corrected transcript of the proceed
ings of the board of county commissioners and of other officers relating to the 
above issue of bonds, and to the improvements for which said bonds are issued. 
I find said proceedings to be in conformity to the provisions of the General Code 
of Ohio, relating to bond issues of this kind, and I arr. therefore of the opinion 
that properly prepared bonds covering said issue will, when the same are executed 
and delivered, constitute valid and binding obligations of said county to be paid in 
accordance with the terms thereof. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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1577. 

BOARD OF EDCCATIOX-SCHOOL DEPOSITORY-SURPLCS AXD UN
DIVIDED PROFITS XOT PART OF "PAID IX CAPITAL STOCK." 

The surplus and undivided profits of a bank, whether incorporated or wzincor
porated, do not coHstitute a part of its "paid in capital stock" for the purposes ofl 
the school district depository law. 

Cou;:.mus, OHIO, November 27, 1918. 

HoN. DEAN E. STANLEY, Prosewting Attomey, Lebanon, Ohio. 

DEAR SrR :-1 acknowledge receipt of your letter of November 12th requesting 
my opinion upon the following question: 

In fixing the amount of the capital of an incorporated bank for the 
purpose of determining its eligibility to act as school district depository, is 
the surplus fund to be regarded as a part of the capital? 

Y (ju refer to an opinion which I addressed to you on September 4, 1917, and 
which is found in Volume 2 of the Annual Report of the Attorney-General for 
that year, at page 1658. The question which you submit was indirectly passed upon 
in that opinion. Inasmuch as you now raise it independently, however, I am glad 
to proceed to the elaboration of my views thereon. 

The only statute which needs to be considered in this connection is section 7604 
of the General Code, which provides, in part, that 

"no bank shall receive a deposit larger than the amount of its paid in capi
tal stock * * *" 

In my opinion, this phrase denotes that corporate fund which represents payJ 
ments in satisfaction of subscriptions to the capital stock, and accordingly excludes 
all corporate funds which consist of accretions to the assets of the corporation, as 
earnings on the business investment, whether any part of such accretions are held 
and set apart as not subject to distribution among stockholders or not. In my 
opinion, this meaning is definitely pointed out by the use of the phrase "paid in" 
in the statute. If the phrase "capital stock" stood alone sorr.e doubt might be en
gendered as to whether its meaning would be that just indicated or some broader 
meaning which might include all or a greater part of the corporate assets. I think, 
however, that the term "paid in capital stock" means what is defined in section 3404 
of Thompson on Corporation, as follows: 

"The capital stock of a corporation may be said to be the amount stated 
in the articles of incorporation, and which, ordinarily, is to be subscribed 
and paid by those who wish to join in the enterprise and become members 
of the corporation. * * * While this limitation of capital prescribes 
the amount and subdivisions of the respective contributions of the cor
porators to the common fund, it also determines the power that each shall 
exercise in the control and management of the concern, and forms a basis 
for the apportionn:ent of the profits of the undertaking. Thus measured, 
it announces to the community at large the extent of the means contributed 
and enables the public to judge of its ability to meet its engagements and 
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fulfil its promises. The denominated amount, whether paid in cash or not, 
usually stands as a security for the promises of all undertakings on the 
part of the corporation. As to the creditors the corporation is presumed 
to have sought credit based upon its supposed capital actually paid in or due 
from stockholders. * * * An approved definition of capital stock is that 
it is * * * the money contributed by the corporators to the capital, and 
belongs to the corporation. It is said to be the money or property put into 
the corporate fund by the subscribers, and which fund becomes the property 
of the corporation. * * * The supreme court of New Jersey, in defining 
it, said: 'The capital stock is the sum fixed by the charter as the amount 
* * * to be paid in, by the stockholders for the· prosecution of the 
business of the corporation, and for the benefit of the creditors of the cor
poration.' * * * It rr.ay be wholly in cash or in property, or both, 
which may be counted and valued; but any surplus which the corporation 
has accumulated and holds as a reserve fund, and a:ny 1mdivided profits 
that it may have, cannot be regarded as capital stock." · 

Many cases are cited by the author of the above quoted text for each of the 
propositions advanced by him. That principally cited in support of the last of 
these propositions is People vs. Coleman, 126 N. Y. 433. 

Of course, decisions are not lacking in which the phrase "capital stock" stand
ing by itself is held to mean, as I have intimated, something broader than the money 
contributed or to be contributed by the subscribers. But where the phrase "paid 
in" is used, denoting as it does the act of the subscriber in making contribution to 
the capital, then no othler meaning than that which I have just mentioned can be 
given to the phrase. 

There would be no doubt about this proposition but for the decision of the 
Common Pleas Court of Franklin County in the case of State ex. rel. vs. Mad!ison 
Township School district, 15 Ohio Dec. N. P., 720, in which it was held that the 
statute under consideration could have application to an unincorporated bank. The 
entire decision of Judge Dillon on the point is as follows: 

"As to the use of the word 'capital stock' it is evident to me the meaning 
of the legislature was not to limit the depositories to a corporation, but that 
the expression clearly means 'capital'. It was the amount of the capital, 
not the favor to corporations that was expressed by the legislature by the 
language used. The other construction would possibly render it uncon
stitutional.'' 

I am, of course, not disposed to question the correctness of this holding, which 
is to the effect that an unincorporated bank rr.ay have a capital stock. I point out 
that Judge Dillon ignores the presence in the section of the phrase "paid in" in 
connection with "capital stock", and I would say that his decision goes to the very 
verge of the legal principles involved and could not be used to justify the substi
tution of the word "assets" for the phrase "paid in capital stock." Even as to an 
unincorporated bank, therefore, it would follow that there must be some fund con
tributed by the partners as a working capital on which business is to be done before 
such an association of individuals could qualify under the depository act. It was so 
held by Hon. Timothy S. Hogan in an opinion given by him to Hon. Arthur Van 
Epp, prosecuting attorney of Medina county, on March 8, 1912, (Annual Report of 
Attorney-General for that year, page 1197). In that opinion it was held, in the 
face of the Nisi Prius decision which has been cited, that so-called "bank" owned 
by a single individual could not qualify as a depository; he rr.ight be able to say that 
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he had set aside a fund on which he would do the banking business, but he could 
not have anything that would satisfy the statutory requirement of a "paid in capi
tal stock." 

In an earlier opinion, following Judge Dillon's decision, Mr. Hogan had held 
(Annual Report for the year 1911, page 1177) that an unincorporated bank "which 
has capital invested in the business thereof" could quality as a depository on the 
basis of the capital so invested. This holding would exclude the surplus and undi
vided profits from consideration in ascertaining the capital, for neither such surplus 
nor such undivided profits constitutes an "investment" on the part of the members 
of the association or corporation. 

In the previous opinion to you to which I have referred I intimated the view 
which I now repeat, namely, that the surplus and· undivided profits of a bank, 
whether incorporated or unincorporated, do not constitute a part of its "paid in 
capital stock" for the purposes of the school district depository law. 

1578. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COLLATERAL INHERITANCE TAX-BEQUEST OF AMOUNT TO PUR
CHASE CEMETERY LOT AND ERECTION OF MAUSOLEUM THERE
ON NOT SUBJECT TO. 

A bequest to executors of a sufficient amount for the purchase of a suitable 
cemetery lot, the erection thereon of a mausoleum and the cremation of the remai'ns 
of the decedent's previously deceased husband and those of herself, and the placing 
of the resultant ashes in the said mausoleum, is not subject to the collateral inher
itance tax. 

CoLUMBUS, OHIO, November 29, 1918. 

HoN. HARRY M. RANKIN, Prosecuting Attorney, Washington C. H., Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of November 12th requesting 

my opinion upon the following question: 

Is a bequest to executors of a sufficient amount for the purchase of a 
suitable cemetery lot, the erection thereon of a mausoleum and the crema
tion of the remains of the decedent's previously deceased husband and those 
of herself, and the placing of the resultant ashes in the said mausoleum, 
subject to the collateral inheritance tax? 

In this connection you submit a copy of a last will and testament which ex
tends such authority to the testatrix's executors and limits the amount to be ex
pended for the lot to $3,000 and the amount to be expended for the construction of 
the mausoleum to $6,000. 

In rr.y opinion, that part of the decedent's estate which is used without objection 
by the residuary or specific legatees for the purposes thus authorized, or attempted 
to be authorized, is not subject to the collateral inheritance tax. In the first place, 
the tax is laid, not upon the estate as a whole, but upon the distributive shares 
which pass to particular persons whose interests are taxable. In this case it is 
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obvious that the funds expended for these purposes never reach the residuary lega
tees, i. e., they do not represent "interests passing to" such legatees. Technically, 
of course, all of the estate which is necessary to pay debts and funeral expenses 
passes to the executors for this purpose, but it is universally held under a statute 
like that in Ohio, which taxes distributive shares instead of the whole estate, that 
the succession of the executors for this purpose is not taxable. This is the same 
thing as a holding to the effect that debts and proper funeral expenses are to be 
deducted from the estate for the purpose of assessing the tax. 

Here, however, we have a case where the executors are to succeed to property of 
the testatrix for a purpose which goes somewhat beyond the payment of mere 
funeral expenses; yet upon careful analysis it will be observed that the only 
respect in which this is so li~s in the fact that the remains of the husband are to 
find a last resting place in the structure to be erected and are to be cremated, if 
possible. Clearly, if the testatrix had limited her direction to her executors to the 
proper interment or cremation of he; own remains, their succession to so much of 
her estate as might have been necessary to accomplish this result would have been 
controlled by the principles which I have described. I would say, of course, that 
a bequest to executors or a granting to them of authority to expend the funds of the 
estate for the purpose of providing a place of interment for friends or relatives 
of the testatrix generally would go too far to stay within these principles. I be
lieve, however, that it is reasonable to permit these principles to apply to the con
struction of a proper mausoleum and proper placing therein of the rerr.ains of a 
decedent and his or her spouse. The universal custom of the country in such mat
ters commands some deference. 

I may say that while the amounts named are large they are, after all, merely 
outside limits upon the discretion of the executors. There is nothing to show• that 
the purchase price of the lot was not that ordinarily paid for lots of this character 
in the cemetery designated. There is nothing per s'e unreasonable about the con
struction of a mausoleum, especially in connection with the fact that cremation was 
desired by the testatrix. I know of no principle of law by which one could draw 
a dividing line between ordinary burial and cremation as a reasonable means to 
dispose of the rerr.ains of the decedent. 

I may add that the testatrix also directs that stained glass windows shall be 
placed in the mausoleum, which may be regarded as an extravagance. However, 
considered broadly, as I feel obliged to consider the question, it is very clear that 
neither the executors nor any other living person will ever obtain any benefit from 
the expenditure of the moneys thus authorized to be spent. The case is therefore 
not within the policy of the statute, and upon the principle which allows a deduction 
of burial expenses I arrive at the conclusion that the amount actually expended by· 
the executors for these authorized purposes is not subject to the collateral inherit
ance tax. See 23 L. R. A. N. S. 474. 

1579. 

Very truly yours, 
}OSEPH :McGHEE, 

Attorney-General. 

BOARD OF EDUCATIOX-SCHOOLS-EFFECT OF DIPLOMA GRANTED 
PUPIL AFTER REPEAL OF SECTION 7744 (104 0. L. 129). 

The diploma granted by the county board of school examiners to a pupil who 
has finished the elemeutary course, is sufficient evidence to show that the said course 
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was completed, and this is true even though said diploma was granted after the re
peal of section 7744 became effective, but prior to the time the county superintend
ent u:as selected. 

Cou:li1Bt:S, 0Hro, X ovember 29, 1918. 

RoN. CLARE CALDWELL, Prosecuting Attomey, Warren, Ohio. 

DEAR SIR :-I have your request for my opinion, which reads: 

"Section 7744, General Code, prior to its repeal in 1914, provided that 
a diploma could be issued to successful applicants entitling them to enter 
any high school in the state. 

I notice that this section was repealed in 104 Ohio Laws, page 129. 
This repeal became effective in :May, 1914. I am unable to find any pro
vision granting the authority to a board of county examiners subsequent 
to this repeal. The board of county exan:iners of Trumbull county, under 
date of June 27th, 1914, issued a diploma in substance as follows: 

'The board of county examiners of Trumbull county, Ohio, hereby is
sues to E. E. S., who has successfully passed the examination as required 
in section 7740 of the General Code, this DIPLO~IA which entitles the 
holder to admission to any high school in the state as provided in section 
7740 of the General Code and further entitles the holder to FREE TUI
TION to a high school according to section 774S of the General Code.' 

I desire your opinion as to whether or not the certificate is of any 
value to the holder during the school year 1917 and 1918. She attended 
the Warren high school and the question has been raised whether or not 
she should pay tuition, inasmuch as she is not a ·resident of the school 
district." 

Your question involves a consideration of the sections of our General Code 
which deal with the furnishing to pupils who have completed an elementary course, 
certain evidence which shows that such elementary course was completed. That is 
to say, prior to the enactment of what is commonly called the new school code in 
1914, section 7744 G. C. provided that: 

"The board of county school examiners shall provide for the holding 
of a county commencement not later than August fifteenth, at such place 
as it determines * * * at the conclusion of which a diploma shall be 
presented to each successful applicant who has corr.plied with the provisions 
hereof. Such diploma shall entitle its holder to enter any high school in 
the state." 

Said section was repealed February 19, 1914, and the repeal became effective 
May 20th of the same year. In the same act in which said section was repealed, 
there was enacted section 7747, which provided for a new method of furnishing the 
evidence to the pupil that the elementary course was completed. Said latter sec
tion read in part : 

"The district superintendent shall certify to the county superintendent 
each year the names of all pupils in his supervision district who have com
pleted the elementary school work, and are eligible for admission to high 
school. The county superintendent shall therefore issue to each pupil so 
certified a certificate of promotion which shall entitle the holder to admis
sion to any high school. * * *" 
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So that, instead of the board of county school examiners granting the pupil 
who had finished the elementary course a diploma, under the new order the county 
superintendent grants the pupil a certificate. From the fact that the diploma was 
granted by the county board, I must assurr.e that the course was entirely completed 
and all conditions in relation thereto were fully complied with, so that the pupil was 
entitled to some evidence that the course had been completed, which evidence should 
have been either in the form of a diploma or a certificate. The new law, which pro
vided for the furnishing of the certificate, while becoming effective May 20, 1914, 
provided in what manner the county board of education should be selected and 
how the county board of education should divide the county school district into 
supervision districts and how the presidents or members of the boards of education, 
as the case might be, should elect a district superintendent and how the county 
board of education should select the county superintendent, but, under the provi
sions thereof it was impossible to have any county or district superintendent selected 
on June 27, 1914, and therefore impossible to issue the evidence of the completion 
of such course by such pupil. 

I arrc informed by the superintendent of public instruction)hat in many instances 
the course which was followed by your board of county school examiners was fol
lowed by other boards, and I am of the opinion that there being no other way of 
furnishing the evidence to such pupil, and the pupil being entitled to the sarr.e, the 
county board of school examiners was authorized to furnish, said diploma to said 
pupil. If, however, the county board of school examiners had attempted to furnish 
the same after a district and a county superintendent had been elected, then it is 
my opinion that the evidence should be furnished by the county superintendent in 
the form of a ·certificate, as provided by section 7747, instead of in the form of a 
diploma. 

Answering your question specifically, then, I advise you that the diploma granted 
by the county board of school examiners to a pupil who has finished the elementary 
course, is sufficient evidence to show that the said course was completed, and this 
is true even though said diploma was granted after the repeal of section 7744 be
came effective, but prior to the time the county superintendent was selected. 

1580. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATION- CANNOT ENTER INTO CONTRACT TO RENT 
WITHOUT CERTIFICATE OF CLERK THAT MONEY IN TREASURY
BONDS CANNOT BE ISSUED UNDER SECTION 7629 TO PAY RENT 

· OF SCHOOL BUILDING. 

Before a board of education can enter into a contract to rent a certain building 
for school purposes at a consideration of $10,500.00, for the entire term of five years, 
the certificate of the clerk must be filed showing that the money required for the· 
payn~ent of such obligation is in the treasury to the credit of tlze fund from whicH; 
it is to be drawn and not appropriated for any other purpose. 

Bonds cannot be sold under the provisions of section 7629 to pay the rental of 
school buildings. 

CoLUMBUS, OHIO, November 29, 1918. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR:-Your request for my opinion reads: 
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"The board of education of the village school district of Lebanon, Ohio, 
desires to enter into a contract of rental of certain property to be used by 
them for school purposes for a term of five years at a consideration of 
$10,500 for the entire term. I am informed that they have not in the 
treasury to the credit of the contingent fund that sum of money. I desire 
to inquire first whether or not the provisions of section 5660 G. C. apply 
to such a contract and require a certificate that the money is in the treas
ury. Second, whether or not under section 7629 G. C. (which authorized 
boards of education to borrow money for the purpose of obtaini11g school 
property) they would be justified in borrowing sufficient money to enable 
them to execute this contract." 

Section 7620 of the General Code provides in part as follows: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary school houses, purchase or lease sites therefor or 
* * * rent suitable school rooms * * * for the schools under its 
control." 

Authority is given under the above section to boards of education to lease sites 
for school houses and also for the rental of suitable school rooms for the schools 
under their control. But you say in your request that the consideration passing 
from the board of education to the owner of the property is $10,500, and that there 
is not sufficient money in the treasury to cover said amount. Section 5660 G. C. 
provides in part : 

"* * * The board of education of a school district shall not enter 
into any contract, agreement, or obligation involving the expenditure of 
n:oney, or pass any resolution or order for the appropriation or expendi
ture of money unless the * * * clerk thereof * * * first certifies 
that the money required for the payment of such obligation or appropria
tion is in the treasury to the credit of the fund from which it is to be 
drawn, or has been levied and placed on the duplicate, and in process of 
collection and not appropriated for any other purpose; * * *. Such 
certificate shall be filed and forthwith recorded, and the sums so certified 
shall not thereafter be considered unappropriated until the * * * board 
of education is fully discharged from the contract, agreement or obligation, 
or as long as the order or resolution is in force." 

Section 5661 G. C. provides : 

"All contracts, agreements or obligations and orders or resolutions 
entered into or passed contrary to the provisions of the next preceding sec
tion, shall be void, but such section shall not apply to the contracts author
ized to be made by other provisions of law for the employment of teachers, 
officers, and other school employes of boards of education." 

So that, before the board of education could enter into the agreement to lease 
said property, in which lease it binds itse.lf to pay $10,500, it is necessary that the 
certificate of the clerk of the board be filed and recorded, certifying that the money 
is in the treasury to meet the conditions of said obligation as the same are due and 
payable. The renting of a school room is not made an exception to the rule above 
stated as is the hiring of teachers or other school employes, and I rr.ust therefore 

14-Vol. II-A. G. 



1442 OPINIONS 

advise you, in answer to your first question, that the provisions of section 5660 of 
the General Code do apply to the matter in question. 

Coming now to your second question, that is, as to whether or not under sec
tion 7629 the board would be justified in borrowing sufficient money to enable them 
to execute this contract, section 7629 reads in part: 

"The board of education of any school district may issue bonds to 
obtain or improve public school property, and in anticipation of income from 
taxes, for such purposes, levied or to be levied, from time to time, as oc
casion requires, may issue and sell bonds under the restrictions and bearing 
a rate of interest specified in sections seventy-six hundred and twenty
seven. The board shall pay such bonds and the interest thereon when due, 
but provide th'at no greater amount of bonds be issued in any year than 
would equal the aggregate of a tax at the rate of two mills, for the year 
next preceding such issue. * * *." 

The only question to determine in relation to this section is whether the word 
"obtain" applies to the rental of school property. In a contract to lease schOol 
property, the property itself is not obtained, but only the use of said property for 
school purposes, and I am of the opinion that the word "obtain", as used in said 
section, means more than to simply acquire the use of. It is used in connection 
with the words "improve public school property" and title and ownership is meant 
rather than simply the use of same for the particular purpose. 

Holding these views then, I must advise you that the provisions of section 7629 
are not sufficient to warrant the raising of money thereunder to cover the consider
ation mentioned by you for the leasing of said property. 

I might suggest, however, that your board of education could take a lease, say 
for one year, if you have sufficient money in the treasury to pay the rental for that 
time, and place in said lease an option in the board of education to have the use 
of said property from year to year for a period of five years and, as the board of 
education would exercise the option each year, the certificate of the clerk could be 
filed that the money was in the treasury to cover the obligation of said annual rental. 

Very truly yours, 
JosEPH McGHEE, 

A ttort1ey-General. 

1581. 

ADOPTION-PARENTS MUST GIVE CONSENT, WHEN-BOARD OF 
STATE CHARITIES MAY GIVE CONSENT, WHEN. 

1. Under the provisions of .section 8024 G. C., the parent or parents of a chi/& 
must give consmt to its adoption tmless they are hopelessly insane or i11temperate 
or have abandoned the child. 

2. If the parent or parents have abandoned a child, then the Board of State 
Charities to which a child was transferred from a county children's home may give 
consent to its adoption. 

CoLUMBUS, OHIO, November 29, 1918. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN :-1 have your corr..munication of November 19, 1918, which reads 

as follows: 
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"On October 1st you gave to the Board of State Charities Opinion 
1490 which, among other matters, related to the power of the Board of 
State Charities to consent to adoption of children. \Ve are anxious to have 
your advice as to the proper method to pursue for the legal adoption of 
children as the following listed : 

1. E. M. born at county infirmary July 13, 1915; transferred by infirm
ary officials to the county children's home, August 7, 1916. This child re
mained in the home until January 11, 1918, when by action of the board of 
trustees of said home, in accordance with section 3252-3 (1352-3), trans
ferred said child to the Ohio Board of State Charities which consented to 
the adoption of the child which was consummated in the Probate Court on 
August 30, 1918. No action was taken in this case by the Juvenile Court. 

2. W. C. was placed by his father in a county children's home. Father 
did not make any provision for the child's maintenance who was, therefore, 
considered abandoned in pursuance to the provision of section 3093. On 
August 20, 1917, the trustees of said home transferred said child to the 
Board of State Charities. Adoption proceedings were consummated in the 
Probate Court April 3, 1918, the consent thereto having been given by the 
Board of State Charities. 1'\o Juvenile Court decision in this case. 

In accordance with our interpretation of your former opinion, these 
adoptions have not been properly made. As we are anxious to correct such 
defective adoption, your advice is awaited with interest." 

In answer to your communication I will consider each case mentioned sepa
rately. The child mentioned in No. 1 was undoubtedly transferred to the county 
children's home from the infirmary of the county under the provisions of section 
3091 G. C., and was afterwards transferred from the home to the Ohio 'Board of 
State Charities. This language is used : 

"No action was taken in this case by the Juvenile Court." 

From this language I take it that you mean that under the provisions of section 
1352-3 G. C. the guardianship of the child was transferred to your board, not by 
an order of the Juvenile Court, but by the trustees of the home itself. 

The only case in which the Juvenile Court n:ust consent to a transfer of a child 
from a county children's home to the Board of State Charities is that in which the 
child was committed to the home by the Juvenile court. In this case the child un
doubtedly was not admitted to the home from the county infirmary upon an order 
of the Juvenile Court, and this would not be essential under the provisions of sec
tion 3091 G. C. and hence it would not be essential for said court to consent to the 
transfer of the guardianship of the child fron: the home to your board. 

With these preliminary statements made, I will suggest that in the adoption of 
this child the provisions of section 8024 G. C. must be followed by the Probate 
Court. This section reads as follows : 

"Any proper person not married, or a husband and wife jointly, may 
petition the Probate Court of their proper county, or the Probate Court of 
the county in which the child resides, for leave to adopt a minor child not 
theirs by birth, and for a change of the name of such child. A written 
consent must be given to such adoption by the child, if of the age of four
teen years, and by each of his or her living parents who is not hogelessly 
insane, intemperate, or has not abandoned such child, or if there are no 
such parents, or if the parents are unknown, or have abandoned the child, 
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or if they are hopelessly insane or intemperate, then by the legal guardian, 
or if there is no such guardian, then by a suitable person appointed by the 
court to act in the proceedings as the next friend of the child." 

In the opinion to which you call attention, namely, Opinion No. 1490, I used 
the following language in placing a construction upon said section : 

"We note here that if there are no parents living, or if the parents 
are unknown, or if they have abandoned the child, or if they are hopelessly 
insane or intemperate, then the consent may be given by the legal guardian 
of the child. It is my opinion that the board becomes the legal guardian .of 
a child transferred to it under. the provisions of section 1352-3 G. C., and 
therefore if the conditions obtain as set out in section 8024 G. C. then the 
board might. give its consent, it being the sole and exclusive guardian of the 
child and being its legal guardian. But if it has parents living who are not 
hopelessly insane or intemperate, or who have not abandoned the child, 
and they are not unknown, then the parents would have to give the consent 
to the adoption of the child, even though it was at the time under the juris
diction of the Board of State Charities." 

Hence, if the child in question had a parent or parents living who were not 
hopelessly insane or intemperate, or who had not abandoned the child, and who were 
not unknown, then the parent or parents if both living would have to give their 
consent to the adoption of the child, and the consent of the Board of State Charities 
would not be sufficient in law, even though the child at the· tin:e was under the~ 

jurisdiction of said board. In the case suggested, undoubtedly the court could yet 
act upon the matter as based upon the petition which was filed asking for the 
adoption of the child. The part of the proceedings which was based upon the con
sent of the Board of State Charities, as I view it, would be irregular and void, but 
the parent or parents could file their consent by way of answer, and the court then 
could make the proper finding in reference thereto. 

To be sure, as said in Opinion No. 1490, if the parents had abandoned the 
child, or if the parent or parents are unknown, then your board would have authority 
to give consent to the adoption of the child. 

In the second case mentioned by you, it seems clear that the parents have 
abandoned the child; at least, the statement so indicates. If this is the case, then 
under the provisions of section 8024 G. C. and under the opinion heretofore rendered 
by me, namely 1400,, your board would have authority to give consent to the 
adoption of the child, because it, under the law, is the guardian of said child. 

Therefore, under the facts as stated in your communication, I should take it 
that the adoption of the second child is entirely legal. 

It is my opinion that the finding of the court should be based upon the fact 
that the child was abandoned by its parents in order to show that your board had 
jurisdiction in the premises to give consent to the adoption of the child. However, 
this latter is merely a suggestion. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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1582. 

LLOYD LOAN ACT-APPLIES OXLY TO LOANS OF MONEY-BUT 
REAL FACTS ~IAY BE IXVESTIGATED. 

1. The Lloyd Loan Regulation Act applies only to loans of mone.J,•, and has 
110 application to a case where chattels are sold, and a11 additional or higher price 
charged for same thaJJ a cash price asked. 

2. If a pretended sale of chattels is made a mere cover of a transaction the 
real object of which is the collection of usurious interest, the law has application 
thereto. 

3. If a pretended vendor of chattels made a practice of receiving title to chat
tels only at the moment of sale, and for the purpose of adding a substantial amount 
to the price in order to tnfJke usurious profit on his money, but did not acquire 
title otherwise or retail~ the same in the event of a failure to sell, such business 
would really be loani11g money at usurious interest, and would come within the 
provisions of the law. 

CoLUMBus, OHIO, November 29, 1918. 

RoN. P. A. BERRY, Commissioner of Securities, Columbus, Ohio. 
DEAR Srn :-Under date of October 10, 1918, you made to this department the 

following statement with request for an opinion thereon: 

"An investigation made by me with reference to a possible violation of 
the Lloyd Loan Regulation Act discloses the following facts: 

Mr. Smith is a money lender, at least his office directory says so and 
the city and telephone directory also say the same. The county recorder's 
records show whole pages of chattel mortgages with hardly a consecu
tive number missing. 

These mortgages are on second-hand automobiles generally. 
Mr. Smith has two other places of business designated as an auto ex

change or a garage as the case n:ay be, but each are in charge of a hired 
man and each of whom have no scruples whatever so far as the public is 
concernccl, generally they do not know that Mr. Smith has any interest 
whatever in the second-hand automobile exchanges, or garages. 

Mr. Smith advertises an automobile or automobiles for sale or ex
change at street number so and so almost daily and his advertisements 
state that these machines can be secured by paying a small payment down, 
and time and easy payments on the balance. This time or easy payments 
plan appeals to prospective purchasers who visit these sales places in great 
numbers. . 

The prospective purchaser goes to this second-hand place because of 
the easy payment plan and naturally finds what he wants providing he is 
satisfied that he can meet their tin:e payments. 

Mr. Smith's hired man gives the customer a time payment or easy pay
ment plan price so customers universally say. 

As an illustration, this hired man and the customer get together on a 
second-hand Ford for the time or easy payment price of $250.00 upon condi
tion that he pay $100.00 down and $30.00 per month on the balance, $150.00. 
At this stage of the transaction the hired man takes his customer up to 
Mr. Smith's loan office to execute the papers necessary to close the deal. 
The customer may or he may not know what interest if any Mr. Smith has 
in the second-hand auton:obile already purchased. When he is asked to 
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sign a note for the agreed balance of $150.00 he finds that $45.00 has heert 
added to the agreed balance and that the note reads $195.00. The cus
tomer asks for an explanation of the new balance and refuses to sign for 
the time. 

Mr. Smith's explanation is that the $45.00 is his commission or his 
· drag as the case may be. The customer signs a contract and note for the 

latter amount of $195.00 under protest. This note bears interest at 6 per 
cent. and runs long enough to liquidate it at $30.00 per month. The face 
of the note draws interest until the last and final payment is made instead 
of permitting that cr.stomer to pay interest on the unpaid monthly balance. 
This interest plus the commission, $45.00, or what would be termed a charge 
under the Lloyd act amounts to $51.34 interest, or charge for the use of 
the $195.00 for six and a half months, or until paid off at $30.00 per rr.onth. 

The customer or borrower while he did not borrow pays $51.34 inter
est or charges wherein $4.90 is the maximum he can be charged by a lender 
not a licensee. 

If Mr. Smith has not violated the Lloyd Act directly he certainly has 
indirectly or by subterfuge or evasion. 

I do not feel that the law contemplates that he can do indirectly what 
he cannot do directly. 

Mr. Smith's defense, if he has any, is that the commission is the differ
ence between the cash and time price of the machine and his contract is 
drawn for the purpose of enabling him to make that defense. 

Every borrower 'says, however, that the contract does not state facts 
incident to the agreed time price, and in connection with the transaction. 

He advertises only time and easy payments plans and the customer 
goes to the garage and gets his time prices only and proceeds to the loan 
office to close the deal at the price agreed upon at the garage. 

Many concrete cases like the above can be presented to the grand 
jury in November and will be unless your Honor feels that Mr. Srr.ith is 
not liable to prosecution under the Lloyd Act or that he can escape be
cause of the indirect procedure." 

To this is attached a chattel mortgage made by one of the customers alluded 
to, which is upon an automobile, and upon the same sheet below the mortgage, a 

~bill of sale, being a printed blank filled in showing a sale of the automobile by 
Smith, to whom you allude, to the customer who signs the mortgage. 

The first section of the Lloyd Act referred to by you is as follows: 

"Section 6345-1.-It shall be unlawful for any person, firm, partnership, 
association or corporation, to engage, or continue, in the business of making 
loans, on plain, endorsed, or guaranteed notes, or due-bills, or otherwise, 
or upon the mortgage or pledge of chattels or personal property of any 
kind, or of purchasing or making loans on salaries or wage earnings, or of 
furnishing guarantee or security in connection with any loan or purchase, 
as aforesaid, at a charge or rate of interest in excess of eight per centum 
p.er annum, including all charges, without first having obtained a license 
so to do from the comn:issioner of securities and otherwise complying with 
the provisions of this chapter." 

The complete statement of facts set out by you clearly indicates a studied and 
carefully prepared evasion or attempt to evade this law. It does. n()t appear, ho~ever, 
from that statement affirmatively that Smith is not the owner of the automobile, 
although there is. very strong circumstantial evidence that he is not, and that the 
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transaction is a mere cover for usurious loan, and without compliance with the 
law. If Smith is actually in the second-hand automobile business and owns these 
machines and sells them to customers, he cannot be required to comply with this 
Act. If that be the case he is practicing deceit upon the public by pretending not 
to own property which he really does own, and offering it for sale at a price less 
th::m he intends to accept for it, and afterwards springing the price upon a doubtful 
state of mind of the custon:er as to whether he is buying the automobile of him or 
borrowing the money of him. 

If it can be shown that he does not own these automobiles and that he is merely 
in a conspiracy or combination or arrangement of some kind with the owners of t"e 
machines whereby they sell them in this manner, then he is guilty of a violation 
of the law. Supposing, for instance, a given customer fails to take a machine. lf 
Srr1ith does not own that machine· afterward his attempt was a violation of the law, 
and he is engaged in the business of loaning without complying with the law. Or 
even if he did not c wn the machine up to the moment of the sale, but by an under
standing between him and the owner of a machine, the title pa'is~~ through him 
to the cu~tomer, stili what he is doing is an evasion of the law. But if the fact is 
as indicated iu yon statement that the man in charg:! ·Jf the garag'! or the automo
bile exchange, is nicrely Smith'; employe. and Smith t!oes own the machine all :;1e 
time, then he is as to this transaction a dealer in the machines and not a loan shark, 
although he pr:tctKes deceit ro spring the price. l{eprehensible as this conduct 
wonlu be, it c.odd not be brought within the letter of the law by an interpretation. 

It would sN~m that it wou!ti not require a very great amount of detective work 
to ascertain th" ultimate facts as to the ownership of this property. If he i:; the 
owner, it presents a case where nobody can get at hir.1 r-ut the Legislature, winch 
will socn be in ~ession. 

1583. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General 

STATE HIGHWAY COM.l\HSSIONER-~IAY PURCHASE TOPOGRAPHIC 
MAPS WHEN. 

U11der the provisions of section 1180 G. C. the state must fumish all uecessary 
supplies for the office of the state highway departmellt and tmder this provisio11 
topograhp•ic maps could be purchased, if necessary, to e110ble the state highwa.v 
co11tmisio1ter to perform· the duties of the office, and the same cOlt be paid for frona 
the appropriation made for office supplies. 

CoLt:MBUS, 0Hro, 1'\ovember 29, 1918. 

HoN". CLTNToJ" CoWEN", State Highway Commissiouer, Columbus, Ohio. 

DEAR SrR: --I have your communication reading as follows: 

"For )OUr information I beg to quote the following from the Jotttolal of 
the Highway Advisory Board as of November 121 1918: 
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'War Department-Authority requested to purchase topographic maps 
for compilation of statistics in preparation of military rr.aps. 

Chief Engineer Bruning referred to the action of the commissioner. 
approved by th.e board, as of September 11 in undertaking the preparation 
of statistics requested by the war department for preparation of a militar:, 
map of Ohio. 

Mr. Bruning ~tated that it is now desired to purchase three sets d 
topographic maps at a cost of approximately $75.00 for the purpose of 
properly preparing this compilation. 

The secretary was authorized to request the advice of the Attorney
General of Ohio as to whether or not this department has authority to pur
chase these maps for this purpose, and if the department has authority from 
what fund payment for same shall be made .. 

The secretary was further ar.thorized to send the Attorney-General 
copy of the entry on the Journal of the advisory toard as of Sept~n~her 11, 
relating to this matter.' " 

The only theory, as I view it, upon which you would be justified in purchasing 
the topographic maps referred to would be in considering them necessary office sup
plies.. to assist you t{) perform the duties of your office. This is not a legal proposi
tion for this department, but a matter for you to decide. 

Section 1180 G. C. reads as follows: 

"The state highway commissioner shall be provided with suitable rooms 
for the use of the department: Such office shall be open at all reasonable 
times for the transaction of public business and be furnished by the state 
with necessary stationery, office supplies, fixtures, apparatus for testing 
material, engineering instruments and supplies. The salary of the state 
highway commissioner shall be four thousand dollars per annum. In addi
tion to his salary, he shall be allowed his actual and necessary expenses in
curred in the discharge of his official duties." 

This section provides that the state rr.ust furnish the office of the state highway 
commissioner "with necessary stationery, office supplies, fixtures, apparatus for 
testing material, engineering instruments and supplies.'' Hence if the topographic 
maps are necessary to assist you in performing the duties of your office, you would 
be justified in law in purchasing the same. 

You also inquire from what fund the money would be taken to pay for said 
topographic maps. 

In 107 0. L. 292-293, we find that the General Assembly appropriated the sum 
of seven hundred dollars for office equipment of the state highway commissioner 
for the year 1918-1919. As I view it, the money necessary to purchase said topo
graphic maps, should you decide to purchase the same, would be ·paid from the 
appropriation so made by the General Assembly. Under the law the state must 
furnish the highway department necessary office supplies. If topographic n:aps are 
essential to the performance of the duties of said department, there is authority in 
law for the purchase of the same, which would be paid for from the appropriation 
made by the General Assembly for the office of the state highway department. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1584. 

STATE HIGHWAY CO~IMISSIO::-.J"ER-CANNOT COMPEL NEW OR ADDI
TIONAL BOND FOR HIGHWAY BIPROVE~IENT. 

1. There is '110 provision in law whereby the state highway con111ussioner can 
compel a co1ztractor for a road improvement to give a new or additional bond even 
though the surety on the original bond should become insolvent or the compat1y 
giving the bond should cease to do b11siness in this state. 

2. The state highway commissioner owes materialmen ctnd laborers no duty i11 
the way of requining a bond of the contractor, other than to comply with the pro
visions of section 1~ G. C. to the effect that he shall require a bond with sufficient 
sureties before entering into a contract for a road improvement. 

CoLUMBUS, OHIO, November 29, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of November 12, 1918, which reads as 

follows: 

"For your information, I beg to quote the following from the Journal 
of the highway advisory board as of November 12th, 1918: 

'Cuyahoga County-Section "a", I. C. H. No. 3, Cleveland-Sandusky 
Road-Letter from the Ohio Coal and Supply Company regarding insuffi
ciency of bond.' 

The following letter from the Ohio Coal and Supply Corr.pany under 
date of November 1st was presented: 

'We understand that the American Fidelity Company, Montpelier, 
Vermont, has ceased doing business, due to the state authorities of Vermont, 
and that the paving of Cleveland-Sandusky road, section 3, under contract 
with the Cleveland Trinidad Paving Company, dated November 1st, 1916, 
county contract number 3068, state contract number 1095, is now being done 
without any bond covering. 

As we are interested to the extent of furnishing the contractors with 
considerable material for this work, we will hold the state and county 
authorities liable unless another bond is given to cover the work. 

Please acknowledge receipt, and oblige, 
Yours very truly, 

The Ohio Coal and Supply Company. 
(Signed) E. E. Ellsworth.' 

The secretary was authorized to request the advice of the Attorney
General of Ohio as to the proper procedure to be followed in the matter.'' 

Your communication naturally divides itself into two different propositions, first 
the relationship which your department sustains to the contractor, the Cleveland 
Trinidad Paving Company, as to whether you could demand the said contractor to 
give a new bond; and secondly, your relationship to the Ohio Coal and Supply Com
pany as to whether you owe it any duty or consideration under the facts as set 
out in your comrr.unication. 

The question as to whether you could compel a contractor to give an additional 
bond was carefully considered by my predecessor, Hon. Edward C. Turner, in an 
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opm10n rendered by him to you as of date August 9, 1916, and found in Annual 
Reports of the Attorney-General, 1916, Volume 2, page 1346. In this opinion he 
arrived at the following conclusion: 

"There is no provision in either section, either requmng or author
izing the taking of an additional or supplementary bond in case the surety 
on the original bond s_hould, subsequent to the execution of such bond, be
come insolvent. or the affairs of a surety company signing such bond be 
thereafte~ placed in the hands of a receiver. Not only is this true, but it is 
also true that no method e~ists by which a contractor could be forced to 
give an additional or supplementary bond. It might be, indeed, that the 
contractors who have been successful in their work and who have found 
their contracts profitable would be willing to give additional or supple
wcntary bonds if so requested, but contractors who find themselves so 
placed may be reasonably expected to complete their work and in such in
stances there will be no necessity for resorting to the bond. Contractors 
who through mismanagement, or otherwise, are not succeeding with their 
work and who are finding the same unprofitable would, especially if finan
cially irresponsible, welcome a forfeiture of their contracts and if such 
contractors were to he requested to give additional bonds and were to re
!:!>e to do so, there would be no method of compelling compliance on their 
pa:-t with such a request and it might be reasonably expected that th~y 
would refuse to so comply. A forfeiture of their contracts under such cir
stances and for the sole reason that they had refused a supplemental bond, 
might, and indeed probably wottld, have the effect of releasing the surety on 
the original bond. It is therefore my opinion that there is no action which 
you can take at the present time in the premises." 

The provisions of law insofar as they relate to the matter under consideration, 
are the same now as they were at the time Mr. Turner rendered his opinion. I am 
of the opinion that Mr. Turner was correct in his conclusion, and therefore advise 
you that you are not in a position to compel the Cleveland Trinidad Paving Com
pany to give additional bond. 

The question then arises as to whether you owe any duty in any respect to the 
Ohio Coal and Supply Company which is furnishing material to the contractor for 
the construction of the road rr.entioned in your communication. 

It is my opinion that you owe no duty whatever to this company. The material 
furnished by this ·company to the contractor prior to the time that the American 
Fidelity Company ceased to do business in the state, was furnished in view of the 
bond, and therefore a company could not look to the state or to the county in 
reference to any liability for material so furnished. The material that has been 
furnished, if any, since the time that the American Fidelity Company ceased doing 
business in the state, has been furnished in the light of our statutes, which make 
no provision whatever for the demanding of an additional bond upon the part of 
the contractor, and hence neither the state nor the county interested would be liaLle 
for such material. 

I might say further in reference to this matter that even though the state 
should be able to get additional bond from the contractor, yet this bond would not 
cover obligations entered into prior to the giving of the bond, hence at all events 
the material which is already furnished by the Ohio Coal and Supply Corr.pany 
would not be covered by a new bond. 

If the said company continues to furnish material to the contractor, it does it 
in the light of the fact that the contractor has no bon.d, and hence the said com-
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pany could not look to the state or to the county for payment, provided the con
tractor fails to pay for any material that may be so delivered. 

In view of all the above, it is my advice to you that you permit the Cleveland 
Trinidad Paving Company to complete the work in accordance with its contract un
less you are compelled to take it over under and by virtue of the provisions of 
section 1209 General Code. 

1585. 

Yours very truly, 
JoSEPH McGHEE, 

Attorney-General. 

ROADS AND HIGHWAYS-PERSON USING SAME WITHIN LIMITIS OF 
SECTION 7246 TO 7249 CANNOT BE ENJOINED NOR BE HELD 
LIABLE FOR DAMAGES. 

If a person using the improved public streets, highways, bridges and culverts 
within the state keep within the limits and r&strictions as set out in section 7246 to 
7249 G. C., inclusive, he cannot be enjoined f,.om the use of said streets and roads, 
neither can he be held in damages for the destruction of the same, even though the 
use to which he puts them is more than ordirrarily destructive of the said streets 
and highways. 

CoLUMBUS, Oaro, November 29, 1918. 

RoN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 
DEAR SIR :-I have your comn:unication of recent date which reads as follows: 

"In a certain road from the south township line of Palmer township, 
directly through Palmer township to the north line, which is the county 
line between Putnam and Henry counties, Ohio, is located a public highway 
designated as 'Main Road, No. 6B and inter-county highway No. 491' in 
said Putnam county, Ohio. 

Said road has been improved by hauling stone and placing it on the 
road the full length of the part described herein, and used, causing the 
stone to become compact and making an improved road usually described 
as a traffic-bound pike, said road not having been taken over by the state 
nor having been improved in any manner other than above described. 

A concern at Napolean, Henry county, Ohio, purchased some forty 
acres of timber near the south end of the above described road, and are 
now removing the timber from said land with a motor truck and trailer. 
From the inforn:ation I am able to get, the width of tire used by the truck 
would permit them to haul more than 12 ton, including the weight of the 
vehicle, and my construction of this law would be that they would not be 
entitled to haul more than 12 ton including the weight of the vehicle, without 
the consent of the county surveyor, and I will say now that they have not 
received the consent of the county surveyor for the hauling of a load of 
more than 12 ton. 

It appears from the road that the load hauled is much in excess of the 
strength of the road, and at numerous places the said pike has been broken 
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through and the road is rapidly being destroyed. It is almost impossible to 
determine the weight being moved over the road on these vehicles, and the 
question I wish to satisfy myself is, whether or not this concern is entitled 
to destroy the roads of Putnam county, or the road herein described, al
though they are loading their conveyance or vehicle within the sections pro
vided in chapter 10, to-wit, 7246 to 7251 inclusive, without a remedy to 
either stop the destruction of the road or a recovery of damages." 

Your question, as I understand it, is to this effect : Suppose persons using an 
improved street, highway, bridge or culvert within the state should comply strictly 
with the provisions of sections 7246 to 7249 G. C., but notwithstanding this fact the 
use to which the roads are put should be very destructive of the san:e, could said 
persons be enjoined from using the roads or would they be liable in damages for 
the destruction of the same. Without quoting same, these sections provide briefly 
as follows: 

Section 7246 G. C. limits the total weight, including weight of vehicle, to 12 
tons, when used upon the improved public streets, highways, bridges or culverts 
within the state. 

1Section 7247 G. C. provides that a vehicle of a greater weight may be used 
providing consent be obtained from the county surveyor of the county. 

Section 7248 G. C. provides that the maximum weight o.f loaded vehicles shall 
vary in accordance with the width of the tire surface used upon the wheels of said 
vehicle. 

Section 7249 G. C. provides the rates at which vehicles may travel over im
proved streets and roads, the rate depending upon the weight of the load carried. 
Now suppose any one using the improved streets and highways of the state keep 
strictly within the provisions of these four sections, but nevertheless greatly damages 
the same, could he be enjoined from the use of said roads or streets or be com
pelled to pay damages for the destruction of the san:e. It is my opinion that he 
could not be enjoined from the use of the improved streets and roads of the state 
under such conditions, neither could he be held in damages for the destruction of 
the improved streets and highways under such conditions. It might be held that 
under the principles of the common law, the traveling public would be compelled so 
to use the improved streets and highways of the ~tate as not to unduly destroy 
them and thus do damage and injury to the public in general, but inasmuch as the 
legislature has seen fit to speak upon this question and has seen fit to lay down 
certain limits and restrictions within which the traveling public must keep them
selves, it is my opinion that the matter is taken outside the domain of the con:mon 
law and is strictly controlled by statute. It would seem that the legislature meant 
to give the traveling public the right to use the improved streets and highways of 
the state, provided they should keep within the limits and restrictions set out in 
these sections. This seems clear from the fact that the legislature laid down cer
tain conditions and restrictions beyond which the traveling public must not go. 
While they cannot go beyond these limits and restrictions, it was evidently the in
tention of the legislature that the traveling public might use the improved streets 
and highways of the state provided they keep within these limits and restrictions. 

Hence, answering your question specifically, it is my opinion that if a person 
con:plies strictly with the provisions of sections 7246 to 7251 inclusive, he cannot be 
enjoined from the use of the improved streets and highways of the state, neither can 
he be held in damages for the destruction of the san:e, and this even though the 
use to which he puts said highways is more than ordinarily destructive of the same. 

In passing I might say that I note you suggest in your request that possibly 
trucks of greater than ten ton weight are being used upon said highway without 
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the conhent of the county surveyor of the county. Of course if this be correct, the 
parties would be liable under the law. The above opinion is based upon the theory 
that the parties in question are keeping strictly within the provisions of the sec
tions above referred to. 

Very truly yours, 
JoSEPH ).fcGHEE, 

A ttomey-Gc11eral. 

1586. 

ELECTIOXS-ABSEXT VOTER-TI::\IE WITHIX WHICH TO APPLY FOR 
BALLOT. 

An absent voter has a right to make application for an absent voter's ballot 
at a11y time up to miduight of Saturday, where an election is held on Tuesday. 

COLL'MBL'S, 0Hro, Xovember 29, 1918. 

HoN. E. E. LINDSAY, Prosecuti11g Attorne}', New Philadelphia, Ohio. 

DEAR Sm:-Your inquiry of November 12, 1918, is received. You submit the 
following oue~tion: 

''For the benefit of deputy state supervisors of elections I would like 
for you to interpret section 5078-1 as to the latest date before a general 
elertion a person may apply for an absent voter's ballot. In other wor•is. 
is Friday or Saturday the latest date under this section that an application 
may be made for such a ballot?" 

The act to which you refer is founrl in 107 0. L., page 52. Section 5078-1 of 
~;,id act provides in part as follows: 

··rt shall be lawful for any qualified elector who finds that he will be 
nll'woidably absent from his home precinct on the day of any general, spe~ial 
or primary election to apply to the clerk of the board of deputy state super
dsurs of elections of his hom~ county in writing or in person not earlier 
than thirty days and not later than three days prior to election day, stating 
the fact of his unavoidable absence frorrc his precinct on election day and 
making application in writing for an absent voter's ballot. * * *." 

The phrase to be construed is "not later than three days prior to election day." 
The rule to be applied in computing this time has been determined by the Su

preme Court in the case of State vs. Board of Deputy State Supervisors and In
spectors of Elections, 93 0. S., 14, wherein the syllabus reads: 

"Under the provisions of section 5004 G. C., the period for filing nom
inating petitions does not expire until the end of the sixtieth day previous 
to the day of election, and it is the duty of the board of deputy state super
visors of elections to provide opportunity for the presentation of such peti
tions up to midnight of that day. 

\Vhere a statute requires that an act be performed a fixed number of 
days previous to a specified day, the last day should be excluded and the 
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first day included in making the compr.tation. 
A nominating petition of one seeking to qualify as a candidate in an 

election to be held on November 2, may be filed as late as September 3." 

On page 17 of the Opinion Matthias ]. cites from the case of Cosgriff vs. 
Election Commissioners, 151 Cal. 407, wherein the phrase to be construed was "not 
Jess than twenty days before the day of election." And the phrase to be construed 
in the above case was that "nomination papers of candidates shall be filed * * * 
not less than sixty days previous to the day of election." 

The above phrases are like the one now under consideration and in computing 
time, the last day shall be excluded and the first day included in making the com
putation. Under this rule Monday, where an election is held on Tuesday, would 
be ~ first day prior to the election, Sunday the second day prior thereto and 
Saturday the third day. 

Therefore, an absent voter has a right to make application for an absent voter's 
ballot at any time up to midnight of Saturday, where an election is held on 
Tuesday. 

1587. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY AUDITOR-NOT AUTHORIZED TO TRANSFER REAL ESTATE 
FROM ONE CORPORATION TO ANOTHER, WITHOUT EVIDENCE 
OF TITLE. 

The county auditor is without authority to make transfer of real estate from 
an old corporation to a reorganized corporation, uuless such corporation presents 
to the county auditor evidence sufficient under the statutes to show title to the real 
estate to be transferred to be in the new corporation. 

CoLUMBUS, OHIO, December 4, 1918. 

RoN. C. G. RoETZEL, Prosecuting Attorne~/, Akron, Ohio. 
DEAR SIR :-I am in receipt of your letter in which you submit the following 

inquiry: 

"Some 21 or 22 years ago a corporation was organized and formed in 
this city, known as The Peterson & Wright Corr.pany. Some years later, 
to-wit, about seven years ago, this company was reorganized and took the 
name of The Wright-Eddy Company. This existed for about one year, 
and the company was again reorganized and known as the W. E. Wright 
Company, and are now doing business under this name. 

At the time of these various reorganizations, the real estate held by 
these corporations was not changed in name on the tax duplicate. The 
W. E. Wright Company has now made a request upon our county auditor 
that all of this property be placed on the tax duplicate in the name of the 
W. E. Wright Company. The county auditor is asking an opinion from 
this office as to whether or not this can be done without deeds being pre
sented to him, showing a transfer of the property. I can find no statutory 
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authority for such a transfer, and even if there was, inasmuch as a number 
of the officers of the old organization are now dead, with th.e exception 
of Mr. Wright, I doubt if there is an officer living who was in the old 
organization. 

My opinion was that this could be brought about by some action to 
quiet title, but The W. E. Wright Company, through their attorneys, seem 
to think there rr..ight be something done in another way, but they do not 
seem to be able to suggest a manner in which it can be done. Will you 
kindly inform me whether, under the existing conditions, the auditor has 
a right to make this transfer without a petition being filed in our Common 
Pleas Court to quiet title, or if there is any authority by which the auditor 
can transfer this property now in the name of the two previous corpora
tions ami place it on the duplicate in the name of The W. E. Wright Com
pany, unless deeds setting forth a transfer of this property are filed with 
him." 

The duties of the county auditor in reference to the transfer of property upon 
the tax duplicate is prescribed by section 2573 General Code, which reads as follows : 

"On application and presentation of title, with the affidavits required 
by law, or the proper order of a court, the county auditor shall transfer 
any land or town lot or part thereof charged with taxes on the tax list 
from the name in which it stands into the name of the owner, when ren
dered necessary by a conveyance, partition, devise, descent or otherwise." 

Under this provision it is the duty of a person or a corporation desiring to have 
property transferred on the tax duplicate, to make application therefor to the 
county auditor and to make presentation of title to the lands to be transferred. 

In the case of Cincinnati College vs. LaRue, 22 0. S., 469, the second branch 
of the syllabus reads in part: 

"Before the auditor of a county can be required to transfer real 
property from th~ name in which it stands charged on the duplicate, to 
the name of a party to whom it has been assigned or conveyed, evidence 
of the title of the party, to whom the transfer is to be made, must be 
presented to the auditor." 

The same conclusion is reached in the case of Dye, Auditor, vs. State, 73 0. . 
S., 231, wherein the second branch of the syllabus reads as follows: 

"Where the vendee of the coal underlying lands, desires to have the 
part of the premises transferred into his name on the tax list of the county, 
it is incumbent upon him, under the provisions of said section, to present 
to the county auditor proper evidence of his title and make satisfactory 
proof to him of the value of such coal as compared with the valuation of 
the whple lands as charged on the tax list; and a written agreement be· 
tween the vendor and vendee of the coal as to a division of the valuation on 
the tax list between them, is not binding upon the auditor. The evidence 
on which he is to act is prescribed by the statute, and he can be com
pelled to act on no other." 

These cases clearly show that before the county auditor can be required to 
make a transfer of real property upon tb1: tax duplicate, evidence of title must 
be produced. He cannot make a transfer upon any other conditions. 



1456 OPINIONS 

You state in your letter that the corporation in question was reorganized. By 
this, I understand that a corporation was organized, and that it took over the assets 
in some manner of the old corporation. The old corporation did not, as I take 
it from your letter, merely amend its charter by a change of name. 

The effect of a reorganization is stated at page 281, Volume X of Cyc., as 
follows: 

"It is often a matter of great importance to determine whether the 
effect of a statutory provision or a corporate act is to revive and continue 
an old corporation or to create a new one. If it has the latter effect, the 
new corporation does not possess the rights and is not subject to the 
liabilities of the old one, but if the effect is simply to renew or continue 
an old corporation its identity remains unchanged and its liabilities unim
paired." 

It appears from this citation that where a new corporation is formed, such cor
poration does not possess the rights and is not subject to the liabilities of the old 
one. 

At section 5985 of Thompson on Corporations, second edition, it is stated: 

"So a new corporation organized by the officers and stockholders of 
an existing corporation for the purpose of acquiring its property, but which 
did not acquire the same by purchase at judicial sale, was held not a con
tinuance of the old corporation." 

Where a new corporation is formed, such corporation does not, as a rr.atter of 
course, succeed to the rights and property of the old corporation. There are several 
methods of affecting a reorganization. Under each method there is usually an 
agreement-entered into by which the property of the old corporation is transferred 
to the new and the stockholders of the old corporation secure for their rights, 
stock in the new corporation. 

Whatever the method of reorganization may be, the property cannot be trans
ferred from the old corporation to the new without some agreement of transfer. 
Where property consists of real property, under the statutes of frauds, it is necessary 
that the conveyance be made in writing. · 

Therefore, the county auditor is without authority to make transfer of real 
estate from an old corporation to a reorganized corporation, unless such corpora
tion presents to the county auditor evidence sufficient under the statutes to show 
title to the real estate to be transferred to be in the new corporation. 

1588. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATION-COUNCIL CANNOT ISSUE CERTIFICATES 
OF INDEBTEDNESS AGAINST TAX COLLECTION, WHEN. 

The council of a municipal corporatim~ may not under Section 3913 G. C. law
fully issue certificates of indebtedness against the tax collection for the first half 
of a given year and apply the proceeds to defray current expenses of the preceding· 
fiscal year. 
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CoLt:MBL"S, Omo, December 4, 1918. 

Bureau of bzspectiou aud Supcrvisioll of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-I have letters from you under recent dates raising the same 
general question, which may be phrased as follows: 

11ay the council of a municipal corporation under favor of Section 3913 
G. C. lawfully issue certificates of indebtedness against the tax collection 
for the first half of a given year, and apply the proceeds to defray current 
expenses of the preceding fiscal year? 

It appears that this practice has grown up to a considerable extent within the 
past year or so and that, doubt existing in your rr.inds as to its legality, you de· 
sire my opinion as a guide for the future. 

Section 3913 General Code provides as follows: 

"In anticipation of the general revenue fund in any fiscal year, such 
corporations may borrow money and issue certificates of indebtedness 
therefor, signed as municipal bonds are signed, but no loans shall be made 
to exceed the amount estimated to be received from taxes and revenues at 
the next semi-annual settlement of tax collections for such fund, after 
deducting all advances. The sums so anticipated shall be deemed appro
priated for the payment of such certificates at maturity. The certificates 
shall not run for a longer period than six months, nor bear a greater rate 
of interest than six per cent., and shall not be sold for less than par with 
accrued interest." 

The section as I have quoted it was enacted as a part of the Municipal Code 
of 1902 (Section 95-% 0. L. 51). Prior to that time Section 2700 Revised Statutes 
had contained a similar provision. It provided as follows: 

"Loans may be made by rr.unicipal corporations in anticipation of the 
general revenue fund; but the aggregate amount of such loans in any 
fiscal year shall not exceed, * * * in a village, fifteen thousand dol
lars, in a city of the second class, fifty thousand dollars, in a city of the 
third grade of the first class, one hundred thousand dollars, and in any 
other city of the first class two hundred thousand dollars; provided, 
however, that no new loans shall be made until the loan previously made 
under this section has been fully paid and canceled; and provided further, 
that no loan as aforesaid shall be made during any fiscal year in antici
pation of such fund exceeding the amount of taxes, and revenue from 
other sources, due and payable into the fund for the fiscal :o,•ear." 

Had your question arisen under Section 2700 Revised Statutes its answer 
would be pretty obvious. The borrowing power therein provided for was intended 
as an expedient whereby money actually levied for the purposes of a given fiscal 
year could during that year be brought into the treasury in advance of its collection, 
and applied to the proper purposes for which it had been levied. Section 2700 R. S. 
was never intended as a means whereby revenues levied for a subsequent year 
could be applied to the needs of a current year. 

Putting it in another way: That section did not afford a method of borrowing 
money for real deficiencies, but only a method of bringing estimated revenues into 
the treasury in advance of th.eir collection for expenditure for the purposes for 
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which they had been levied. This is made clear by the whole tenor of Section 
2700 R. S., and particularly by the following language thereof: 

(1) First, the amount was limited not only by the precise enumera
tion of the various classes of municipalities, but also by the amount pay
able into the fund "for the fiscal year." That is, at a tirr_e in the fiscal 
year when no more revenue remained payable into the general revenue 
fund for that year, the last tax collection for that year having been made 
and no miscellaneous revenues being in sight, this limitation would pre
vent the making of loans. 

(2) The very word "anticipation" carries something of the same idea. 
While I am unable to find any judicial definition of this word in a context 
like the one now under consideration, it seems to me that its use implies 
that the revenues anticipated are to be expended for the purposes for which 
they were levied. 

The practice of issuing bonds or notes in anticipation of special taxes is well 
established in the statutory law of this state, especially with regard to counties. I 
would have no difficulty in holding as to a special tax that a loan made in antici
pation of it could not be expended for any other purpose than that for which the 
tax is levied. Now, in a sense, all tax levies are special; that is, they all relate 
to the expenditures to be made in a particular year. But whether or not it is 
accurate. to speak of a general tax levy as special in this sense for every purpose, 
Section 2700 R. S. clearly made them so for its purpose. 

This was the view apparently taken of Section 2700 by the Circuit Court of 
Warr:en county in Dunham vs. Opes, 3 C. C. 274, 282, in the opinion in which the 
following dictum is found: 

"We took it for granted that this section (2700 R. S.) which allows 
loans to be made in anticipation of the general revenue fund levied for the 
current year related to the same fund for which the council of a village, 
under the provisions of Section 2682 was authorized to levy a tax * * * 
'for the general purposes of the corporation' * * * and distinguished 
from those taxes which it was authorized to levy for any of the purposes 
mentioned in Section 2683 * * *." 

(Italics are in the original) 

It must be conceded, of course, that Section 3913 General Code, as adopted in 
1902 and since codified, is dissimilar in phraseology to Section 2700 R. S., and can 
not be considered as a mere revision or codification of it; yet I think the same 
essential meaning is carried by Section 3913 G. C. as was expressed in Section 
2700 R. S. 

In the first place, we have again the phrase "in anticipation," which, as I see it, 
implies that which I have previously expressed. I may add at this point that neither 
Section 3913 G. C. nor Section 2700 R. S. contains any explicit expression regarding 
the purpose for which the loans may be made. Yet it would not be claimed, 
of course, that such loans might be made for any municipal purpose, and indeed 
this was one of the points directly involved in Dunhanu vs. Opes, supra, arising 
under Section 2700 R. S. On the contrary, it would have to be conceded that the 
purpose for which the loan is made must be one which at least pertains to. the gen
eral revenue fund of the municipality; that is to say, it would not be lawful to 
borrow money in anticipation of the general revenue fund and expend it for a 
special purpose outside the pale of the general revenue fund. But I !hink, as I 
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have already stated, that more is irr.plied here, not by the word "anticipation" itself, 
but by the phrase "in any fiscal year" which immediately follows the phrase "gen
eral revenue fund" in the first clause of Section 3913. \\'hat may be anticipated? 
Xot the general revenue fund as a continuous fund, but that fund "in any fiscal 
year." In other words, the general revenue fund for each fiscal year is considered 
as a special and distinct subject of anticipation for the purpose of Section 3913. 

\Ve have it, then, that the word "anticipation" cxpres:oes the purpose for which 
the borrowing may be made and means that the loan may be made for any purpose 
for which the anticipated revenues could be expended lawfully; we have it also 
that the revenues to be anticipated under Section 3913 are those for a given fiscal 
year; it must follow, therefore, that the purpose of the borrowing must be one 
within the scope of the levy anticipated, i. e., it must be an expenditure of the fiscal 
year for which the levy is made. 

This view is enforced by all that follows in Section 3913. For example, it is 
therein provided "that the sums so anticipated shall be deemed appropriated for 
the payment of such certificates at maturity." Ordinarily, an appropriation can 
be lawfully made only from a fund which is susceptible to such1 appropriation. It 
would not be lawful, for exarr.ple, to appropriate for sinking fund purposes from 
the general revenue fund. The very idea of a fund carries with it a partial 
appropriation, in that the fund may be appropriated and expended only for the 
purposes for which it was levied. This result follows from the plain meaning of 
the terms under discussion, but it is enforced by the provision of Article XII, Sec
tion 5 of the Constitution, which provides, in part, as follows: 

Every law imposing a tax shall state distinctly the object of the same, 
to which only it shall be applied." 

So that it would take at least very clear and unequivocal language to permit 
the result that moneys levied for the purposes of a given fiscal year could be appro
priated for any other purpose than those for which they were levied; and the 
similar purposes of a different fiscal year would be other purposes within this 
principle. 

Again, Section 3913 G. C. contains, in different form to be sure, practically 
the identical provision of old Section 2700 R. S. which made that section so clear 
on the point under consideration. I refer, of course, to the limitation upon the 
amount of the loans which may be made. This part of Section 3913 is as follows: 

"X o loans shall be made to exceed the amount estimated to be re
ceived from taxes and revenues at the next semi-annual settlerr.ent of tax 
collections for such fund, after deducting all advances." 

In order to get the full meaning of this clause the antecedent of the word 
"such" must be found. This appears to be the "general revenue fund in any fiscal 
year" as referred to in the first clause of the section. Thus expanded, the context 
now under examination would read as follows: 

"Xo loans shall be made to exceed the amount estimated to be re
ceived from taxes and revenues at the next semi-annual settlement of tax 
collections for the general revenue fund in any fiscal year." 

We still have a slight ambiguity which leads me to say that, in my opinion, the 
phrase "in any fiscal year," used in connection with the phra~e "in anticipation" as 
it is in the first clause of Section 3913 G. C., means substantially the same thing 
as was meant by the last clause of Section 2700 R. S. when it said : 
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"No loan shall be made during any fiscal year in anticipation of such 
fund exceeding the amount * * * due and payable into the fund for 
the fiscal year." 

the only difference being that under Section 2700 R. S. the entire income of the 
general revenue fund could be anticipated up to the arr.ount limitations therein im
posed; while under Section 3913 G. C. only receipts from taxes can be anticipated, 
and there is no amount limitation otherwise. 

I do not take time to refer to the tax levying provisions of the :Municipal Code 
as adopted in 1902 and as embodied in Sections 3787 to 3795, inclusive, nor to the 
appropriation provisions thereof found in Sections 3796 to 3798, inclusive, General 
Code. Suffice it to say that the general framework of these sections is consistent 
with all that I have said about the separation of fiscal years; the general intent 
running through all of them being that the needs of each fiscal year shall be 
estimated in budget form and that each fiscal year shall be considered as a separate 
time unit for the purposes of levying and appropriating. If Section 3913 G. C. 
should be interpreted in the opposite way from that in which I have interpreted it, 
it would constitute a striking exception to the general policy of the fiscal provisions 
of the l\l unicipal Code in this respect. 

But there are other evidences pointing in the same direction. To permit Sec
tion 3913 G. C. to be used as your question suggests that it has been used would 
be to allow it to be the means of borrowing money for the purpose of meeting 
deficiencies. This was never its intent, for the reason, as I have shown, that to 
anticipate revenues implies no such idea. But I am sure that it was never the 
legislative intention to permit Section 3913 G. C. to be so used, because special 
provision for the issue of deficiency bonds was found in Section 99 of the Municipal 
Code of 1902, now embodied in Section 3931 of the General Code, which provides 
as follows: 

"Council rr.ay issue deficiency bonds in such amount and denomina
tions, for such periods of time, not to exceed fifty years and at such rate 
of interest not to exceed six per cent as it deems best when in the opinion 
of council it is necessary to supply a deficiency in the revenues of the cor
poration. The total amount of deficiency bonds issued by a corporation, 
outstanding at any time, shall not exceed one per cent of the total value 
of all property in the corporation as listed and assessed for taxation. The 
issuance of such bonds shall be approved by the votes of two-thirds of 
all the members elected to council, and approved by the votes of two-thirds 
of all the electors of the corporation voting upon such question at a 
regular or special election to be provided for by council." 

We are, I think, not to look upon Sections 3913 and 3931 as roughly corre
spondingt to provisions of the so-called "Longworth Act", Section 3939 et &eq. of 
the General Code, under favor of one of which the council may issue bonds for 
specific purposes up to a certain limit and the electors by a two-thirds vote may 
authorize the issuance of such bonds beyond that limit but within certain further 
specified limits. Section 3931 does not say that the vote of the electors may be 
invited, at the option of council, nor that it shall be taken whenever the bonds to be 
issued exceed a certain amount. On the contrary, its mandate is that the issuance 
of deficiency bonds "shall be approved by the votes of two-thirds of all the mem
bers elected to council, and approved by the votes of two-thirds of all the electors 
of the corporation voting upon such question." In other words, the general assembly 
intended to impose very strict limitations upon the pra<:tice of borrowing money 
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for the purpose of supplying a deficiency in revenues. The whole tax levying 
n:achinery of a municipality had been so constructed in the sections to which I haYe 
referred but which I have not quoted as to make as nearly impossible as could be 
the creation of deficiencies. ~funicipal administratiYe officers would know long in 
advance just what their revenues would be during the year, and it was contemplated 
that the municipality should live within its revenues. Accordingly the strict checks 
which are found in Section 3931 G. C. were placed upon the borrowing of money to 
supply deficiencies. I attach no importance to the fact that Section 3913 G. C. deals 
with non-negotiable evidences of indebtedness, while Section 3931 deals with bonds. 
My point is that, having regard to the whole fiscal machinery of the :\Iunicipal Code, 
it will not do to hold that Section 3913 can lawfully be used for the purpose of 
supplying deficiencies in municipal revenues. It may, as I have said, be used only 
for the purpose of bringing revenues into the treasury before they would otherwise 
be collected. 

What I have said makes it unnecessary for me to refer, except in a general 
way, to the Smith one per cent law, so-called, and particularly Section 5649-3a and 
succeeding sections of the General Code. \Vhile this law was passed some years 
after the Municipal Code of 1902 was enacted, yet its general purport is strikingly 
similar to that of the Municipal Code. Prior to 1911, when the "Smith Law" was 
enacted, a municipality was the only taxing sub-division of the state having a 
definite fiscal year, a budgetary system of levying and an annual and semi-annual 
appropriation-making. The Srr.ith Law now extends· this scheme to all taxing dis
tricts, and though it modifies in some particulars in which we are not now interested 
the law applicable to municipal corporations, as such, yet it is not too much to 
say that the fundamental idea of the Smith Law, in so far as its budget and 
appropriation provisions are concerned, is borrowed from the Municipal Code. In 
fact, the language of some of the sections of the Smith Law is palpably transcribed 
from the corresponding provisions of the Municipal Code to which I have re
ferred. Like the Municipal Code, the ,Smith Law contains p~ovisions to the effect 
that the levying authorities, including the council of a municipality, shall annually 
determine the needs of the subdivision for which they are levying for the ensuing 
fiscal year, and at the beginning of each half year appropriations shall be made 
from which all expenditures within the following six months shall be made. The 
Srr.ith Law adds a new provision in this latter connection, in that it requires that no 
appropriation shall be made for any purpose not set forth in the annual budget. 

We have it, then, that both the tax levying provisions of the :\Iunicipal Code 
and the subsequent and controlling provisions of the Smith Law have the effect 
of dedicating the levies for a particular year to the expenditures of that year. 
The fiscal year of a municipal corporation begins and ends on the first day of 
January, and the February tax settlement of a given year is for the purpose of 
running the government of the city for the first half of the calendar year in which 
it occurs. 

\Vithout going into detail, I conclude that under all the sections iu pari materia 
money may not be borrowed in one fiscal year in anticipation of a tax settlement 
which belongs to a succeeding fiscal year, and applied to the needs of the munic
ipality for the year in which the borrowing is made. 

I am aware that this conclusion forces the result that between the date of the 
August settlement and the end of the year no money can be borrowed under Section 
3913 G. C., because the next ensuing tax settlement would be for the purposes of 
the succeeding fiscal year. X evertheless, I am of the opinion that the principle 
which I have laid down is correct, and that if the funds of the municipality arc 
depleted during the second half of the fiscal year and after the August settlement, 
some other way to secure money must be found. 
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The foregoing conclusions are in a measure supported by the opmton of one 
of rr.y predecessors, Hon. Timothy S. Hogan, to Hon. Edward C. Turner, prose· 
cuting attorney, which is found in Volume II of Annual Report of the Attorney
General for 1912, at page 1128. Mr. Hogan was dealing with a condition existing 
in the finances of Franklin county. It appeared that there were overdrafts ,'in cer
tain funds represented by outstanding warrants stamped, "Not Paid for Want of 
Funds," under Section 2675 G. C., as previously in force. 

Section 2677 G. C., as previously in force, provided that: 

"As soon as sufficient funds are in the treasury of the county to re
deem the warrants drawn thereon, and on which interest is accruing, the 
treasurer shall give n.otice * * * that he is ready to redeem such war
rants * * *·" 

In other words, the effect of outstanding warrants stamped "Not Paid for 
Want of Funds." upon moneys coming in at a succe,eding tax settlement, was some
thing like the effect of the certificate of indebtedness issued under Section 3913 G. 
C. upon the next succeeding tax settlement. 

After pointing out that the treasurer could not give the notice provided for 
by former Section 2677 G. C. until there had been an appropriation under Section 
5649-3d, Mr. Hogan came to the question as to whether or not the commissioners 
might make such an appropriation, and in that connection used the following 
language. 

"Inasmuch as the purpose of a levy under the Smith Law for a certain 
fund is, * * * in the absence of express language in the budget to 
the contrary, presurr.ed to be provision for the needs of the fund for the 
incoming year; inasmuch as no appropriation can be made for any pur
pose not set forth in the annual budget; * * * I am clearly of the 
opinion that neither is it the duty of the auditor to credit any part of the 
February collection for taxes against the overdraft or deficiency in the 
treasury; nor is it within the power of the county commissioners to ap
propriate any such moneys for that purpose." 

In short, overdrafts are simply illegal and can not have the effect, under the 
Smith Law, of depleting the funds levied for a given fiscal year. In my opinion, 
therefore, a certificate of indebtedness issued under the circumstances stated would 
be unauthorized. Very truly yours, 

1589. 

JosEPH McGHEE, 
Attorney-General. 

MUNICIPAL CORPORATIONS-NOT AUTHORIZED TO LEVY ASSESS· 
MENTS FOR STREET LIGHTING. 

Municipal corporations in this state are 110t authorized to levy special assess
ments to pay any part of the cost of lighting streets. 

CoLUMBUS, OHIO, December 4, 1918. 

Bureau of Inspection alld Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-You have requested my opinion upon the following question : 
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"Statement of Facts. 

A municipality of this state which has a municipal electric light plant 
makes its charges for public lighting by special assessment plan, assessing 
all properties of the municipality by property valuations. On this assess
rr.ent no assessment bonds are issued, of course, and the plan is evidently to 
circumvent the limitations of the Smith one per cent tax law by assessing 
as described in preference to a general tax levy for lighting purposes. The 
assessments levied are certified to the county auditor for collection and 
when paid into the municipal treasury are transferred to the sinking fund 
trustees to apply upon the bonded debt of the municipality. There are 
some outstanding bonds of the municipal light plant but these revenues 
are not credited to these specific bonds but to general bonded debt. 

Question: Is this procedure legal?" 

Section 3812 of the General Code provides as follows: 

"Each municipal corporation shall have special power to levy and col
lect special assessments, to be exercised in the manner provided by law. 
The council of any municipal corporation may assess upon the abutting, 
adjacent and contiguous or other specially benefited lots or lands in the 
corporation, any part of the entire cost of an expense connected with the 
improvement of any street, * * * or place by grading, draining, curb
ing, paving, * * * or laying of water pipe and any part of the cost of 
lighting, sprinkling, sweeping, cleaning or planting shade trees thereupon, 
and any part of the cost and expense connected with or made for changing 
the channel of, or * * * improving any stream or watercourse, and 
for constructing or improving any levee or levees, or boulevards thereon, 
or along or about the same, * * * which the council rr.ay declare con
ducive to the public health, convenience or welfare, * * *." 

I call attention to the fact that this section, which embodies the enabling clause 
of what has come to be known familiarly as the "Taylor Law", empowers the 
council of a municipal corporation to levy special assessments for three distinct 
purposes or objects, viz: 

(1) Street improvements, in which is contemplated work of a struct
ural nature, or at the most that which is capable of exact estimation and 
constitutes a specific "job." 

(2) (Departing from the order in which they are found in the 
statutes). River improvemc!nts, with respect to which the same remarks 
are applicable. 

(3) A group of objects to which the above remarks are not appli
cable at all, such as sprinkling, sweeping and cleaning streets. These are 
rather in the nature of continual services than specific jobs; and in this 
clause is found the word "lighting", the application of which is involved 
in your inquiry. 

Consistently with this enumeration of objects in Section 3812 G. C. is found the 
machinery for n:aking "a public improvement to be paid for in whole or in part 
by special assessments" (Sec. 3814), consisting of the passage of a resolution of 
necessity, the preliminary preparation of plans, specifications, estimates and profiles, 
service of notice of the resolution, the passage of an ordinance determining to pro
ceed with the improvement, etc., culminating in the letting of the contract for the 
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improvement. These sections run from Section 3814 to Section 3837 General Code, 
both inclusive, and have to do solely with the first two classes which I have above 
distinguished. In other words, they deal with making a public improvement to be 
paid for in whole or in part by special assessments as the introductory section 
indicates. There are some special provisions, of course, for sewers found in Sec· 
tions 3871 et seq. of the General Code which, it is not necessary to notice here. 

All this machinery, as I have hinted, is appropriate only in case of the making 
of an improvement, i. e., the doing of the work on a specific job, and can have no 
application to the rendition of a rr.unicipal service, like sweeping or cleaning streets 
or lighting them. This is made very clear by comparison of the sections to which 
I have just referred with Sections 3839 to 3845, inclusive, relating to sweeping, 
sprinkling and cleaning of streets, and in particular by observing the parallel pro
visions of Sections 3846 and 3837. Both of these sections deal with what shall 
happen when municipal or other public property is specially benefited by the im
provement or service for which assessments are levied. If the schemes were not 
entirely separate and distinct there would have been no necessity for Section 3846. 

Coming now to Sections 3839 et seq. of the General Code, it is to be observed 
that the procedure therein outlined is as follows: 

Unless street commissioners are provided for (Sections 3840-3841), the council 
passes an ordinance providing for the sprinkling, sweeping or cleaning which is 
contemplated (Section 3842) ; notice of the passage of this ordinance is to be 
given by newspaper publication (Section 3843); the entire cost and expense con
nected with the work in any year may by ordinance be assessed (Section 3844); 
bonds may be issued and sold in anticipation of the assessments (Section 3845). 

I have now dealt with all the statutes found in the chapter of the present 
Municipal Code which relate to assessments, excepting those dealing with the 
method of making assessments according to benefits (Sections 3847 to 3852, in
clusive) and those dealing with the construction of sidewalks and curbing, etc. 
(Sections 3853 to 3870·2 inclusive). 

It will be seen that the procedure for assessing the annual cost of a service 
is much sin:pler than that for assessing the cost of a specific improvement, and that 
the two procedures are entirely separate and distinct. 

This examination of the related provisions, however, has disclosed the Striking 
fact that no machinery for assessing the cost of lighting a street is specifically 
provided for in the existing laws in spite of the grant of power in Section 3812 to 
assess such cost. Lighting a street is not an "improvement" and therefore the pro
visions of Sections 3814 et seq. do not apply, and authority to proceed thereunder 
for this purpose is lacking. On the other hand, the simpler procedure for assess
ing the annual cost of a rr.unicipal service found in Sections 3839 et seq. is limited 
to sprinkling, sweeping and cleaning, which are the very matters that, together with 
"planting shade trees thereupon," are mentioned in the same context in Section 
3812 with "lighting." It is very clear to my mind that the procedure outlined in 
Sections 3839 et seq. of the General Code can not directly be applied to lighting the 
streets. Yet we still have the express provision of Section 3812, which must mean 
that the General Assembly at least attempted to grant authority to a municipal 
council to assess the annual cost of lighting streets upon the specially benefited 
property. 

The statutes are thus ambiguous and an investigation into their legislative his· 
tory with a view to resolving the ambiguity is suggested. Such investigation dis
closes a curious state of affairs. Section 3812, which I have referred to as the en
abling provision of the so-called "Taylor Law", is in point of fact a codification of 
Section 9 of the Municipal Code of 1902 (96 0. L. 26). To explain the presence 
of the word "lighting" in it we go back to Section 2292 Revised Statutes, which was 
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repealed at the time the Municipal Code of 1902 was enacted. That section provided 
as follows: 

"For the payment of the cost of lighting the corporation the council 
may, by ordinance, levy and assess a tax in proportion to the feet front 
on the lots and lands bounding or abutting on the streets and avenues 
lighted; but in cities of the second grade of the second class, council shall, 
by ordinance, levy and assess a tax of five-tenths of one mill on all prop
erty assessed upon the general duplicate * * for such purpose, and in addi
tion thereto, a tax according to the valuation of the property, as assessed 
upon the tax duplicate, on the lots and lands bounding and abutting on the 
streets and avenues so lighted; and all the provisions of this chapter 
concerning special assessments and the collection thereof, which, in their 
nature, are applicable, shall apply to assessments for this purpose." 

This section dates from the revision of 1880. The codifiers in the official edition 
of the Code for that year assigned Section 584 of the ~Iunicipal Code of 1869 
(66 0. L. 248) and th,e act found in 76 0. L., 13, as the source of the law then 
codified. There is absolutely nothing about lighting streets in Section 584 of the 
Municipal Code of 1869. The act found in 76 0. L. 13 applied only to cities of the 
second grade of the second class, viz: the City of Toledo. It is evident, therefore, 
that the codifiers of 1880 so changed the form of the pre-existing law as to make 
a special act general in part, and it remained general in form and unambiguous in 
purport, except in so far as the careless legislative method of adopting other statutes 
by reference "which in their nature are applicable" might have made it difficult to 
interpret, down to the revision of 1902. ·what happened then was the repeal of the 
pre-existing statutes and the enactment of a new set of provisions in which the 
naked power to assess for the purpose of lighting was reaffirmed, but from which 
the provision found in original Section 2292 R. S., to the effect that all provisions 
for making assessments which in their nature might be applicable should apply to 
this particular section, was orr.itted; and in which again the procedure or machin· 
ery for making assessments of various kinds was so outlined as to exclude from 
the operation of any of the methods of making assessments the exercise of the 
power to assess for lighting. 

Two choices only are open to me : 

(1) To regard the present statutes as incomplete and defective and to 
hold accordingly that, despite the mention of the power in ,Section 3812, it 
does not effectually exist at the present time. 

(2) To interpret the l\Iunicipal Code of 1902 as a codification of the 
pre-existing law, and where ambiguity or incompleteness exists to resolve 
or supply such ambiguity or incompleteness by referring to the pre-ex
isting law. 

I find myself unable to interpret the ~Iunicipal Code of 1902 in the way last 
suggested. It was not a mere codification of the pre-existing law. It was in form 
and in substance an entirely new act, except in so far as previously existing statutes 
were adopted by reference. This conclusion is borne out by the legislative and 
judicial history of this state. It is well known that prior to 1902 the General As
sembly, acting under the seeming authority of a long line of decisions by the 
Supreme Court, had passed laws for the governn:ent of municipal corporations 
which, though general in form and theoretically operating with uniformity 
throughout the state, were in fact and in substance special and local. 
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In Platt vs. Craig et al., 66 0. S., 75, and State e%. rel. Knisely et ·al. _ vs. 
Jones et al., 66 0. S., 453, the Supreme Court upset this whole legislative scheme 
and made it necessary to enact an entirely new system of legislation. In fact in 
State e% rei. vs. Beacom et al., 66 0. S., 491, decided with State ex rei. Knisely vs. 
Jones, the execution of the judgment of the Supreme Court was suspended from 
June 26, 1902, when such case was decided, until October 2, 1902, in order to give 
the legislature an opportunity to pass a constitutional set of statutes. This was 
done in extraordinary session of the General Assembly, the work of which is found 
in Volume 96 of the Ohio Laws. 

In view of these facts I feel myself unable to apply to the interpretation of the 
legislation of 1902 the principles which the Supreme Court has recently applied to 
the codification of 1910 in the case of Elmwood Place vs. Schanzle, 91 0. S. 354. 
In that case an omitted provision of a former statute was read back into the 
codified statute to supply the deficiencies of the latter. But the legislation of 1910 
was an avowed codification-a mere revision, and the opinion in the case last cited 
makes it very clear that this was the sole ground upon which the court felt able 
to arrive at the conclusion there expressed. The Municipal Code of 1902 did not 
partake of this character, and if it is found to have irr.perfections it must stand or 
fall as a unit and can not be aided by provisions found in the pre-existing law but 
omitted from it. 

Taking the statutes as we find them, then, the reasons already stated compel 
the first of the two answers above suggested. The naked grant of power to assess 
the cost of lighting streets is in the statutes, but this is not enough; the machinery 
must be supplied in order to make that grant effectual; the machinery of improving 
a street is not appropriate, and the machinery of sweeping or cleaning a street, 
though appropriate, is not made applicable to lighting streets. 

Thus far in this opinion I have assumed that the word "lighting" means the 
furnishing of a service. It is at least susceptible to another meaning, viz: the 
installation of equipment for lighting, such as cluster light posts and the like. I 
do not decide the question as to what the word "lighting" means, though I am in
clined to think that it was intended to mean that which the municipality about which 
you inquire construed it as meaning; for if it does not mean that, then your ques
tion must be generally answered in the negative, while, as I have shown, if it does 
mean that, your question must still be answered in the negative for lack of ma
chinery to make the grant of power effectual. 

The conclusion at which I have arrived makes it unnecessary for me to con
sider the subsidiary question relative to the application of the assessments. 

1590. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATION-PAYMENT OF SPECIAL ASSESSMENTS 
AFTER THIRTY DAY PERIOD WITHOUT INTEREST, WHEN. 

Deferred installments of special assessments for street improvements made by 
munictipal corporations do not bear interest. The interest on the bonds issued in 
anticipation of their collectio11 constitutes a part of the body of the assessments 
themselves and is inseparable from such assessments. 

Council is authorized, however, to provide by legislation in altemative form for 
two assessmettts; otle e%c/usive of the interest and payable in cash within a certain 
time to be ji%ed by the ordinance (there being 110 statute fixing such time), and 
the other inclusive of thl interest on the bonds and pceyable in annual installments. 
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Where the interest has bem assessed and the assessml'nt has been certified td 
the county auditor for collection, the city council may not by resolution authori::e 
the cou11ty treasurer and county auditor to accept pa:yllu!IZt of all or any part of the 
assessment less such interest; nor cau the county officers, acting uiUier such resolu
tiol~ or on their own initiative, lawfully accept such lesser amount. 

A resolution of council authori::ing the acceptance of payment of a11 assess
ment without the interest after the period within wlziclz, under the assessing ordin
nance, such payment was originally atltllori::ed is effectual to authori::e the city 
treasurer to accept such pa:yment prior to tlze certification of such assessment to 
the county auditor, if the same does not amount to a discrimination against those 
who may have already paid in cash in accordance with tlze terms of the original 
assessing ordinance. 

The city treasurer is authori::cd to accept full payment of an assessment or of 
any installment thereof falling due prior to the certificatio1~ thereof to the county 
officers, notwithstanding that the assessing ordinance may have provided for pay
ment in cash, less interest 011 the bonds, to the city treasurer within a lim1·ted per
iod of time expiring before such certification; but without authority from council 
the city treasurer can not remit such part of the assessment as represents th£' in
terest on the bonds after such period lzas expired, evm as to a propert;, owner who 
desires to pay the assessment in full. 

The city treasurer's authority to accept payment of an assessment terminates 
when the assessment has bee11 certified for collection to the county officers. 

As to whether the county treasurer can lawfully accept full payment (includ
ing interest on bonds) of an assessment certified to the county auditor for col
lection in installments, QUERY. 

CoLUMBUS, Omo, December 4, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of your letter of recent date requesting my 

opinion as follows: 
"Statement of Facts. 

In a municipality of the State of Ohio, the assessing ordinances pro
vide that a property owner shall have the privilege of .making full cash 
payrr.ent in thirty days. The solicitor advised the auditor and treasurer 
that cash payment can be received and accepted by the city treasurer after 
the expiration of s~ch thirty days and for a protracted period. Under ad
vice of an examiner of this department, the treasurer and auditor have 
refused to accept payment after the thirty day period specified in the 
ordinance; and after the assessment bonds have been issued and the un
paid assessments have been certified to the county auditor for collection, 
the council of such municipality passed a resolution authorizing the county 
auditor and the county treasurer to accept cash payment when tendered 
and to remit the interest, thus throwing the interest on the assessment in 
such instance upon the municipality. We are referring you to the provis
ions of Sections 3815, 3881, 3892 and 3905 G. C. 

Question 1 : Has council power to pass a resolution of such nature? 
Question 2: Can the city treasurer accept cash payment upon an as

sessment after the period provided for cash payment in the assessing or
dinance has expired? 

Question 3: Can the county auditor and county treasurer legally ac
cept cash payments on assessments after assessments have been certified 
to the county auditor for collection? 
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Question 4: Can the county auditor and treasurer legally remit the 
interest charges on such assessments? 

Question 5 : Section 3881 G. C. fixes the period which shall be al
lowed a person to pay the cash assessments at thirty days. Is there any 
statutory provision for the fixing of the tin:e of allowing cash payments 
on street improvements?" 

The sections to which you refer me are as follows: 

"Section 3815. * * * In such resolution (of necessity) council shall 
* * determine the method of assessment, the mode of payment, and 
whether or not bonds shall be issued in anticipation of the collection thereof. 
Assessments for any improvement may be payable in one to twenty in
stallments at such time as council prescribes." (107 0. L. 151) 

"Section 3881. * * * Any person so assessed shall have the option 
of paying his proportion of the assessment in cash within the period of 
thirty days from the date of the levy thereof upon due notice being given." 

"Section 3892. When any special assessment is made, has been con
firmed by council, and bonds, notes or certificates of indebtedness of the 
corporation are issued in anticipation of the collection thereof, the clerk 
of the council, on or before the second Monday in September, each year, 
shall certify such assessrr.ent to the cor.nty auditor, stating the amounts 
and thie time of payment. The county auditor shall place the assessment 
upon the tax list in accordance therewith and the county treasurer shall 
collect it in the same manner as other taxes are collected, and when col
lected pay such assessment to the treasurer of the corporation, to be by 
him applied to the payment of such bonds, notes or certificates of indebt
edness and interest thereon, and for no other purpose. For the purpose of 
enforcing such collection, the county treasurer shall have the same power 
and authority as allowed by law for the collection of state and county 
taxes." 

"Section 3905. The council may order the clerk or other proper .officer 
of the corporation to certify any unpaid assessment or tax to the auditor 
of the county in which the corporation is situated, and the amount of such 
assessment or tax so certified, shall be placed upon the tax list by the 
county auditor, and shall, with) ten per cent penalty to cover interest and 
cost of collection, be collected with and in the same manner as state and 
county taxes, and credited to the corporation. Such ten per cent penalty 
shall in no case be added unless at least thirty days intervene between the 
dat,e of the publication of the ordinance making the levy and the time of 
certifying it to, the county auditor for collection." 

,Soll\e of these provisions I do not believe to be applicable to the questions sub
mitted by you. On the other hand, there are other provisions which you have not 
mentioned which are applicable. 

"Section 3893. In all other cases, such assessrr.ents shall be paid to and 
collected by the treasurer of the municipality, and in any event the clerk 
of the council, when the receipt is presented to him by the owner, show
ing the payment of an assessment on his property, shall enter such receipt 
on the margin of the record of the assessment." 

"Section 3817. When bonds are issued in anticipation of the collect
ion of the assessment, the interest therem~ shall be treated as part of the 
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cost of the improvemellt for which assessment may be mode. If such 
assessment or any installment thereof is not paid when due, it shall bear 
interest until the payment thereof at the same rate as the bonds issued 
in anticipation of the collection thereof, and the county auditor shall 
annually place upon the tax duplicate the penalty and interest as therein 
provided." 

Your statement of facts makes it plain that all the questions which you have 
asked relate to the collection of assessments in anticipation of which bonds have 
been issued. 

A few general comn:ents on the theory of assessments under the present 
Municipal Code will, I think, clear the way of several seeming difficulties. Assess· 
ments do not bear interest until due. On the contrary, the interest which the 
municipality has to pay on the bonds is a part of the total cost which is to be appor
tioned; it enters into and becomes a part of the assessment itself, and is not a 
thing separate from it. This statement is not affected, in my judgment, by the 
last sentence of Section 3881 G. C. above quoted. So far as this provision is con
cerned it does not purport to authorize the payment of any different amount when 
payment is made in cash than would be paid if all the installments should be al
lowed to run their course before payment. In other words, payment in cash as re
ferred to in Section 3881 G. C. does not, in my opinion, contemplate the payment 
of a lesser arr.ount than the aggregate of all the installments. In the original 
Municipal Code of 1902 the phrase was "in ft.JI." The word "full" was stricken out 
and the word "cash" inserted by the amendment in 97 Ohio Laws, page 51, in which 
other changes not material in the present case were made. I do not see that this 
amendment effected any material change in the section in this respect. The phrase 
"his proportion of the assessment" must be read in connection with Section 3817 
G. C., which shows that such proportion of the assessment includes the interest 
on the bonds. 

Of course, Section 3881 G. C., however interpreted, does not have general 
application but only applies to assessments for sewer purposes. 

Indeed the statutes will be searched in vain for any authority to permit a 
person assessed for a municipal improvement to pay anything less than his propor
tion of the entire cost of the improvement, including interest on the bonds. 

But I can not shut my eyes to the fact that the practice has been otherwise. 
I feel that the best that can be done under the circumstances is to find some basis 
for power on the part of the council to authorize the collection of less than the 
proper proportion of the entire assessrr.ent from an individual who pays the same 
before the installments thereof are due, and to point out, if possible, the proper 
procedure by which such a result can he achieved and the limitations on the power 
to achieve it. 

If the assessment is made before any bonds are issued, then, of course, Section 
3817 G. C. does not apply and the interest on the bonds is not to be treated as a 
part of the cost of the improvement. See in this connection Section 3896 G. C., 
which states what the cost of th!(! improvement shall include and in which the 
phraseology is as follows: 

"Interest on bonds, where bonds have been issued in anticipation of 
the collection of assessments." 

But when the assessment is made in this manner I know of no authority in 
any administrative officer subsequently to include the interest on the bonds as a 
part of the assessment. 
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Section 3812 of the General Code authorizes the council to assess "any part 
of the entire cost'' of a municipal improvement. Section 3817, which has been 
quoted, merely provides that the interest on the bonds when bonds have been issued 
in anticipation of the collection of the assessment "shall be treated as a part of the 
cost of the irr.provement for which assessment may be made." Section 3820 pro
vides that-

"The corporation shall pay such part of the cost and expense of in:prove
ments for which special assessments are levied as council deems just, which 
part shall be not less than one·fiftieth of all such cost and expense, and in 
addition thereto, the corporation shall pay the cost of intersections." 

I think it is clear from these sections that the city may decide to assume the 
entire burden of the interest; and that if the assessment is made before the bonds 
are issued and nothing else is done by council the legal result would be that the 
interest on the bonds is not a part of tlie assessed cost of the improvement, and 
that there will be no administrative authority to include it therein. In such a case, 
therefore, if the owner of the property which is assessed exercises his privilege of 
paying in cash he will not pay any part of the interest which would be a burden 
on the general tax duplicate; and even if this privilege is not exercised and the 
assessment is certified for collection to the county auditor, the interest on the bonds 
will not, without more, constitute a part of the deferred installments. 

I now call attention to Section 3909 of the General Code, which provides as 
follows: 

"If an assessment proves insufficient to pay for the improvement and 
expenses incident thereto, the council may, under the limitation prescribed 
for such assessrr.ent, make an additional pro rata assessment to supply 
the deficiency. In case a larger amount is collected than is necessary, it 
shall be returned to the persons from whom it was collected, in pro
portion to the amounts collected from such persons respectively. This 
section shall be subject to the limitations contained in other sections of 
this chapter." 

It is apparent from this section that the powers of council are not fu11ctus 
officio when it has made a single assessment if it turns out that the total cost of 
the improvement as elsewhere defined, excepting that part which the council has 
determined that the city shall pay, is not covered by the assessments which have 
already been made. So that, returning to the first case which I have supposed, if 
the council should have levied assessments before any bonds were issued and with
out determining formally that the city should bear the interest on any bonds that 
might thereafter be issued, it should simply apportion in the first assessment the 
total cost of the irr.provement other than the interest on bonds; and if it should 
later become necessary to issue bonds in anticipation of the collection of assess
ments that were not paid in cash, an additional assessment might be made under 
favor of section 3909 to provide for the payment of interest. 

We have it, then, that council may by passing two separate assessing ordinances 
apportion, first, the cost of the improvement without the interest on the bonds; and 
second, the cost of the interest on the bonds. If this can be done, I do not see 
why it is not perfectly lawful for council to achieve the same object by passing a 
single assessing ordinance with alternative provisions; first assessing the total 
cost, exclusive of the interest on the bonds, and making that assessment payable in 
cash only, and not in installments at all; then making another apportionment of the 
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total cost, inclusive of the interest on the bonds, and providing that that may be 
paid in installments. This, in my judgment, is the legal way to put into effect the 
practice which obtains so largely in the municipalities of this state. 

The foregoing corr.ments are intended to show just what authority there is in 
law for the separation of the interest on the bonds from the remainder of the 
total cost and expense of the improvement for the purpose of apportionment. 

I am aware that this is not the practice which obtains, and that the form given, 
for example, in Ellis' Municipal Code, page 290, was evidently drafted upon another 
theory. I quote the form to illustrate the difference in ideas: 

"That the total assessment against each lot shall be payable in cash 
within ____ days of the date of the final passage of this ordinance, or in 
---- annual installments with interest at the rate of __ per cent per annum 
upon deferred payments, at the option of the owner." 

As I see it, this form is entirely erroneous, in that it assumes that the interest 
is no part of the assessment but that the deferred installments bear interest. Both 
assumptions are wrong, as I have shown. I suppose that most of the assessing 
ordinances that have been passed in municipalities have followed the form which I 
have quoted. I am not disposed to say that these ordinances are invalid but am 
suggesting that they be treated as if they had been phrased in accordance with the 
theory which I have laid down, viz: that of alternative assessments. 

Your questions, however, go to the power of the council to remit what in 
legal effect is a part of an assessment after the same has been made and certified 
to the county auditor for collection. The power of the council to do this by legis
lation appropriate to that end would afford an interesting study. The effect of the 
assessment is to impose a liability in favor of the corporation secured by lien on 
the property assessed. The general question would be as to the power of the 
council to release obligations existing in favor of the municipality; for if the coun
cil can release in part it can release the whole, and I see no distinction in principle 
between remitting interest which has entered into the assessment and canceling thr 
entire assessment as to particular property owners. Council has the general con
trol of the finances. of the corporation. In the case of an over-assessment it has 
authority to remit the excess, and it is even its duty to return that which has been 
collected in excess of the amount necessary. (Sec. 3909, supra). 

However, when the assessment has been certified to the county officers for col· 
lection another principle operates. It has been decided that when this is done the 
cause of action on the assessment passes from the city and vests in the county offi
cers. Not even the statutory requirerr.ent that actions shall be brought in the name 
of the real party in interest can operate so as to authorize the city to sue. (Rail
road Co. vs. Bellaire, 67 0. S., 297). The decision cited was rendered under statutes 
other than those immediately under consideration, but it is believed that its prin
ciple applies to the latter. It is difficult to sec how council could have any authority 
to release a claim which does not constitute an actual or potential cause of action 
in favor of the city. I would be content, therefore, to rest my conclusion upon this 
ground upon the exact facts submitted by you. 

If council, instead of attempting by resolution to authorize the county auditor 
and the county treasurer to accept the payment of a lesser sum than that which 
really constituted the assessment certified to them for collection, had amended the 
ordinance by the passage of another ordinance changing the assessment itself, a 
different question would arise. Though the cause of action which exists when an 
assessment has been made and certified to the county auditor vests in the county 
treasurer, yet it rests upon an ordinance of council which is of continuing force 
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and not fully executed. It would seem (though I do not so decide) that council 
might by repealing or amending the ordinance remove the entire foundation of the 
assessment and that such action would be binding upon the county officers. Of 
course, this could not be done in any event where some of the property owners 
had paid their assessrr.ents in cash; for this would result in discrimination among 
property owners of the same class. This, however, was not done in the case 
described by you; but council has attempted to treat the assessment as a claim in 
favor of the city subject to release in part. Such action by resolution can not be 
effective as a repeal or amendment of the assessing ordinance, and for reasons al
ready stated it is nugatory as an attempt to release a claim existing in favor of the 
city. 

For all the foregoing reasons I answer your first question in the negative; that 
is, council may be said, of course, to have the power to pass such resolutions as it 
pleases but the resolution which it has passed in the case stated by you is neither 
binding upon the county officers nor does it authorize them to act in accordance 
with its terms. 

The reasoning in which I have indulged also answers your fourth question. 
The county auditor and the county treasurer are without authority on any ground 
whatsoever to remit what you have designated as the "interest charges on such 
assessment" but which in contemplation of law amount to a part of the body of the 
assessments themselves. The least action that can authorize them to accept less 
than the amount certified to them for collection is an ordinance of council arr_ending 
the assessing ordinance; but I do not wish to be understood as passing upon the 
question that would be raised if such an ordinance had been passed. 

Your second question was in a way passed upon in the opinion of this depart
ment directed to the bureau under date of December 7, 1917, (Opinions of the At
torney-General for that year, Volume 3, page 2380). Therein, in referring to Section 
3893 of the General Code, which, following Section 3892 above quoted, provides: 

"In all other cases, such assessment shall be paid to and collected by 
the treasurer of the municipality, * * *" 

I said: 

"I am able to apprehend no sufficient reason for holding that these 
sections can not be applied to assessments when bonds, notes or certificates 
of indebtedness have been issued in anticipation of the collection thereof, 
but the date of certification has not yet arrived. The phrase 'in all other 
cases' in Section 3893 should not in my opinion receive such an interpreta
tion as to mean cases other than those in which bonds, notes or certificates 
of indebtedness have been issued in anticipation of assessments; rather 
it means in my opinion cases other than those in which, under the pre· 
ceding section, the unpaid assessments have been certified for collection 
to the county auditor. An assessment is, under Section 3897, a lien from 
the date thereof. It would be most unjust to create such 'a lien and pre
vent its discharge by the owner of the property at any time after it is 
created. The statutes should not receive such an interpretation but in my 
j udgrr.ent should be so construed as to permit the payment of the assess
ment at any time after it is levied." 

In other words, at least up to the time when the certification to the county 
auditor was made the property owner has the right to pay his whole assessment 
in cash. 
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But, as I have already pointed out, this does not mean that the city treasurer 
can accept payment of the amount assessed less interest during this entire period. 
The assessing ordinance will have fixed the date within which such payment with
out interest can be made. After that date the city treasurer is, in my opinion, not 
authorized to accept anything except a cash settlement of the entire assessment in
cluding all interest which would run if the assessments should remain unpaid until 
due. 

But, again, we encounter the question as to the right of council to release the 
assessment in part at this stage of the proceedings. It will be observed that at 
this time the county authorities have nothing whatever to do with the collection 
of the assessment. It is in the hantls of the city authorities and they are subject 
to the control of the council by proper action. We now face, therefore, the ques
tion as to whether council, without amending the assessing ordinance, can by reso
lution release that part of the assessment which represents the interest on the 
hona·s in favor of all property owners who after the cash payrr.ent period has 
expired. but before the certification to the county officers, are willing to pay cash. 
In my opinion this may lawfully be done, if no one has paid his assessment within 
the cash payment period. To extend the time as to some after exacting payment 
of others would involve discrimination against those who had paid under the 
original rule, which could not be sustained against their objections at least. The 
only material difference between a resolution and an ordinance is that respecting 
the necessity of publication. Both resolutions and ordinances are subject to the 
same rules as to the. formalities of adoption, excepting that an ordinance requires 
the concurrence of a majority of all members elected to council (Sec. 4224 G. C.); 
br>th are subject to the referendum (Sec. 4227-2 G. C.); both must be presented to 
tl>e mayor for approval (Sec. 4234 G. C.). Instances are recorded wherein the 
compromise of litigation and the confession of judgment have been authorized by 
resolution. (Walcutt vs. Colurr.bus, 6 C. C. n. s., 271). 

When, therefore, prior to the certification to the county auditor the council, 
by resolution, takes action which in effect amounts to an extension of the time of 
making payments in cash, less the interest (which in legal effect constitutes a part 
of the assessment) such actiull i, ,ufficient to authori7.e the city treasurer while the 
assessment remains in his hands to accept such lesser sum, subject to what I have 
said about discrimination against those who may have already paid. 

If Section 3881 G. C. above quoted really meant (as you seem to infer that 
it means) that the thirty day period should be allowed to the property owner to 
pay his assessment in cash without the inclusion of interest therein, there would 
be strong ground for asserting that this statute would be controlling and would 
prevent council from fixing a longer period as to sewer assessments, either in its 
assessing ordinance or by the indirect means just discussed, within which such 
payment might be accepted. I have already stated that I do not hold this to be 
the meaning of Section 3881 G. C., and in repeating that staterr.ent I have, of 
course, incidentally answered your fifth question. 

One element of your second question remains to be considered: Can the city 
treasurer lawfully accept payment of an assessment at any time after it has been 
certified for collection to the county officers? The answer to this question would 
seem to be obvious but for another provision of Section 3893 G. C. above referred 
to, viz: 

"In any event the clerk of the council, when the receipt is presented 
to him by the owner, showing the payment of an assessment on his prop
erty, shall enter such receipt on the margin of the record of the assess
ment." 

15-Vol. II-A. G. 
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This statute, however, does not purport to authorize the city treasurer to ac
cept payment of an assessment after it has been certified to the county officers. 
I am of the opinion, therefore, that this part of your second question should be 
answered by the statement that the city treasurer has no authority to accept pay
ment of any kind of an assessment after it has been certified to the county officers 
for collection. 

The statutory provision just quoted becomes applicable when your third ques
tion is considered. I shall, however, first have to interpret your question. I as· 
sume that you mean by the phrase "cash payments" payrr.ents of less than the total 
amount assessed, which, of course, includes, as I have stated, the interest. So 
interpreted the question must, of course, be answered in the negative, with the 
reservation that I am not passing upon the effect of an amendment of the ordinance· 
by the passage of another ordinance after the assessment has been certified to the 
county officers for collection. 

If this is what your question means, then I have sufficiently answered it by the 
negative statement just made. If, however, you mean to inquire whether the county 
auditor and county treasurer can lawfully accept payment of an entire assessment 
in ·cash, including, however, the interest at the rate carried by the bonds, at any 
time after such assessrr.ent is certified to the county for collection, then Section 3893 
becomes material. This section at least assumes that full payrr.ent of an assess
ment can be made at any time. Such an idea is consonant with principles of jus· 
tice which ought to permit the owner of property charged with a lien to discharge 
the lien, while safeguarding the interests of the party in whose favor the lien 
exists. Though some essential machinery would seem to be lacking, I incline to 
the view that cash payment of the proper amount may be accepted by the county 
officers at any time. I imagine, however, that this question is not the one which 
you have in mind, and do not therefore intend to express a final opinion upon it. 

1591. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATION-IF IT SECURES PERl\IANENT INTEREST 
IN A HOSPITAL UNDER SECTION 4022, HOSPITAL MUST BE MAN
AGED ACCORDING TO AGREEMENT. 

I. Where a municipal corporation secures a permanent interest in a hospital, 
as provided in Sectio'n 4022 G. C., the hospital thereafter must be managed itt ac
cordance with the agreem'fmt under which the municipality secured the interest in 
said hospital. 

2. The director of public safety of a municipal corporation would have nothing 
to do with reference to the management of such a hospital unless the provision or 
agreement under_ which the municipality secured an 'interest in the hospital so pro
vides, and this for the reason that the hospital is 110f purely a municipal instt'fution. 

3. The mmwgement of said hospital would be authorized in law ;,~ paying the 
traveling expenses of its pupil nurses while attending another hospital in order to 
comply with the state regulations, and keep said pupil nurses on the pay roll, pro-
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vided such a course would not be co11trary to the agreement between the corpora
tiO'Il and the city under which the city secured an interest in the hospital. 

CoLt:Mnt:s, OHIO, December 4, 1918. 

The Bureau of Inspection and Supen:ision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I haYe your communication of August 29, 1918, which reads as 

follows: 

"We respectfully request your written opinion upon the following 
matters: 

We are enclosing you herewith copies of two communications received 
from F. D. Green, state examiner, giving all the information we are able 
to obtain on the question of the hospital of the city of Findlay, Ohio. 

Question 1. Is not this hospital purely a municipal institution? 
Question 2. Have the board of rr.anagers or any other officers a legal 

right to incur obligations? 
Question 3. Should not such obligations be made through the director 

of public safety? 
Question 4. Is not any compensation paid any employes of such hos

pital, when such compensation is not properly fixed by ordinance or reso
lution of council, illegal? 

Question 5. Was the payment of expenses of pupil nurses in attend
ing Cincinnati legal? 

Question 6. Can municipalities legally pay traveling expenses and com
pensation of pupil nurses while they are taking such training?" 

To your communication are attached two letters received by you from F. D. 
Green, state examiner. These letters are too lengthy to quote in full, but the facts 
therein set forth are briefly as follows: 

(1) Prior to 1899 there was a corporation under the name of the 
Home and Hospital, of Findlay, Ohio, which owned and operated a hos
pital therein. 

(2) In 1899 this corporation transferred to the city of Findlay all 
its grounds, buildings and equipment in consideration of the payment of 
$1.00 to it and the assumption of a mortgage of $5,100.00. As a part of 
the consideration also of the transfer, an agreement was entered into by 
and betwe,en the said corporation and the city of Findlay, to the effect 
that the corporation was to continue to manage and operate the hospital in 
accordance with its constitution and by-laws. This agreement was for a 
period of ten years. 

(3) Son:e time after this the hospital building was destroyed by fire. 
Under an agreement made between the parties, the city deeded the prop
erty back to the Home and Hospital company, the company agreeing to re
build the hospital building and when the building sho1.1Id be completed and 
equipped, to deed the property back to the city of Findlay. 

( 4) Under date of February 18, 1901, the said corporation did trans
fer by warranty deed the property to the city of Findlay, the consideration 
being $1.00, and, "the contractual relations now existing between the Home 
and Hospital, of Findlay, Ohio, and the city of Findlay." 

(5) While the contract in reference to the management of said insti
tution was not possibly expressly renewed, yet it has at least tacitly been 



1476 OPINIONS 

considered to be renewed and still in force and effect. In fact, the council . 
of the city passed a resolution in 1910 which practically renewed the con
tract, and the corporation still continues to operate the hospital, fixing the 
salaries, employing and dismissing employes, etc. 

(6) The corporation admits to the hospital free of charge patients 
who are not able to pay and makes a charge for admission to those who 
are able to pay. The city helps to support the hospital by levying a tax 
from year to year, about three-fourths of the expense of the hospital being 
taken care of from fees charged and about one-fourth of the expense 
being secured through taxation. 

(7) The hospital maintains a nurses' training school and pays the 
pupil nurses six, eight and ten dollars per month. In order that they may 
con:ply with the requirements of the state medical board, the pupil nurses 
must take about a year's training in some other hospital and they have been 
attending the Cincinnati city hospital. Last year the board paid the travel
ing expenses of these pupil nurses. This next year they propose to keep 
them on the pay roll as well as pay their traveling expenses in their at
tendance upon the Cincinnati city hospital. 

From these facts the questions set out in your communication arise. Before 
taking up your questions in the order in which they are set out in your communi
cation, it will be well for us to note the provisions of the law in reference to 
hospitals. The provisions of our statutes are such that it will require a pretty 
careful analysis of the statutory provisions before we can arrive at a very safe 
answer to your questions. 

At first sight, the provisions of our statutes, in reference to the management 
and control of hospitals, seem to be conflicting. For example, Section 4370 G. C. 
places the management of hospitals under the supervision of the director of public 
safety. Section 4035 G. C. reads as follows: 

"The director of public safety shall have the entire managemeht and 
control of such hospitals, when completed and ready for use, and subject 
to the ordinances of council, shall establish such rules for its government, 
and the admission of persons to its privileges, as he deems expedient. Such 
director rr.ay also employ a superintendent, steward, physician, nurses and 
such other employes as he deems necesary, and fix the compensation of all 
persons so employed, which compensation shall be subject to the approval 
of the council." 

This section places the entire management and control of certain hospitals tinder 
the supervision of the director of public safety. Sections 4043 and 4051 G. C. reads 
as follows: 

Section 4043.-"Such board shall have the entire management and con
trol of the erection, rebuilding and repair of all buildings, and the entire 
management and control of all grounds so acquired, and shall adopt 
rules and regulations for the protection, care and government thereof, 
and such rules, when approved by the council of the municipality, shall 
have the same effect and may be enforced by the same penalties as ordi
nances thereof." 

Section 4051.-"The board of hospital trustees may employ such super" 
intendents, physicians, nurses and other employes as it deems necessary 
for the execution of its duties and fix their salaries or con:pensation. Any 
of such persons may be removed by the board at any time." 
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Here we find the management of certain hospitals placed under the supervision 
of a board of hospital trustees. Section 4036 G. C. reads as follows: 

"In any municipal corporation which has become or may hereafter 
become the owner or trustee of property for hospital purposes, or of funds 
to be used in connection therewith, by deed of gift, devise or bequest, such 
property or funds shall be managed and administered in accordance with 
the provisions or conditions of such deed or gift, devise or bequest." 

Here we find another provision in reference to the management of hospitals in 
that certain hospitals are to be managed and administered in accordance with the 
provisions or conditions under which they were deeded or devised to the city. 
From all these provisions it is quite evident that we must distinguish carefully be
tween different kinds of hospitals in order to be able to answer your questions in
telligently. 

In 1898 an act was passed by the General Assembly entitled "An act to provide 
for the creation of a board of hospital trustees, and to prescribe the powers and 
duties of such board in cities of the second class, third grade "A." This act applied 
at the outset to the city of Springfield onlY: and is found in 93 0. L., page 708. 
Section 5 of this act provided that the entire management and control of any hos
pital or hospitals belonging to such city should be under a board of hospital trus
tees, and Section 14 of the act read as follows: 

"Such board of hospital trustees rr.ay employ such superintendents, 
physicians, nurses and other employes as it may deem necessary for the 
execution of its duties, and fix their salaries or compensation; and any of 
such persons may be removed by such board at any time." · 

With these provisions in mind let us pass to another act of the General Assem· 
bly which was passed in 1902 and formed a part nf what is known as the municipal 
code. Section 220 of this act contains the following provisions : 

"In any municipal corporation which has become or may hereafter be
come the owner or trustee of property for any part or hospital purposes, 
or of funds to be used in connection therewith, by deed of gift, devise or 
bequest, said property or funds shall be managed and administered in ac
cordance with the provisions or conditions of said deed of gift, devise or 
bequest." 

This section then proceeds : 

"Provided that in all cases where such deed of gift, devise or bequest re
quires the investment, or change of investment, of the principal of said 
property or funds, or any part thereof, to be made upon the approval of 
any advisory committee." 

The section then makes provision that a board of trustees cons1stmg of four 
resident electors shall be appointed to have charge of the said matters. The- act 
found in 93 0. L., 708, above noted, became Sections 1536-425 to 1536-437 of Bates 
Statutes, omitting Sections 1 and 2 of the act, while the act found in 96 0. L., 92, 
became Section 1536-943 of Bates Statutes. In adopting the General Code the 
General Assembly brought these two acts together and they practically became one 



1478 OPINIONS 

act, entire and complete in its scheme. Section 1536-943 became 4036 to 4039 G. C., 
while Sections 1536-425 to 1536-437 becarr.e Sections 4040 to 4052 G. C. 

Let us now again call attention to the proviso that was originally found in Sec
tion 220 of the Municipal Code, which afterwards became Section 1536-943 of Bates 
Statutes. This proviso is not specifically mentioned in the General Code, but Sec
tion 4036 G. C. includes all the matter that came before the proviso, as found in 
the original act and in Bates Statutes, and Section 4037 G. C., et seq. contains all the 
matter that was found after the proviso. 

It is important to keep this in mind for the reason that there are contained in 
the original section two distinct matters not in any way connected. That is, the 
part before the proviso formed one plan or scheme while the part that followed 
the proviso formed the other, hence !Section 4036 is entire and complete in its 
provisions while Sections 4037 to 4052 form another plan or scheme for a differ
ent purpose entirely. 

In noting the different sections of our statutes having to do with hospitals, it 
will be necessary for us to consider the provisions of one other section, viz., Sec
tion 4022 G. C., which reads as follows : 

"Such council may agree with a corporation or association organized 
in the municipality for charitable purposes, for the erection and manage
ment of a hospital for the sick and disabled, and a permanent interest 
therein to such extent and upon such terms and conditions as rr.ay be 
agreed upon between them. The council shall provide for the payment of 
the amount agreed upon for such interest, either in one payment or in
stallments or so much each year as the parties may stipulate." 

In this section we find provisions similar to those found in Section 4036 G. C. 
Let us now turn to the facts with a view to ascertaining, if possible, under 

what provisions of the General Code they may be logically brought. In deciding 
this question it might be considered that there were two separate and distinct trans
actions between the Home and Hospital company and the city of Findlay, viz., the 
one in which the Horr.e and Hospital company deeded the hospital property to the 
city in consideration of one dollar, and the assumption by the city of a certain 
mortgage on said property. The second transaction would be that in which the city 
of Findlay deeded the property, after the fire, to the Home and Hospital company 
and it in turn, after the hospital building was erected, deeded it back to the city 
of Findlay upon the consideration therein set out, viz., $1.00, and the agreement 
which had forrr.erly been entered into by and between the city of Findlay and the 
Home and Hospital company. If this view could be taken, then in that event it is 
my opinion that the hospital would be one coming under the provisions of Section 
4036 G. C., inasmuch as the second deed to the city by the Home and Hospital 
company was practically a deed of gift. But, when we come to look at the whole 
transaction, we note that the former transaction was carried forward into the sec
ond transaction because of the fact that the agreement which had been entered into 
in the first instance was carried into the second transaction. Further, the second 
transaction was not so much a deed of gift as it was an agreement between the 
said parties, to the effect that the city would deed the lot to the Home and Hospital 
company on consideration that said company would erect a hospital thereon and 
then re-transfer the same to the city of Findlay. It can hardly be said with 
propriety that this latter transaction was in the nature of a deed of gift, but rather 
the deed was made to the city on consideration of the agreement which had been 
made between the two parties, to the effect that the Home and Hospital company 
should erect a hospital building and then transfer the entire property to the city. 
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It is my opinion that these facts come more nearly, and possibly within, the provis
ions of Section 4022 G. C. That is, the city agreed with the corporation for the 
erection and management of a hospital, securing thereby a permanent interest 
therein, the terms and conditions of said transfer having been agreed upon between 
the parties interested. This being true, we can readily eliminate the provisions of 
Sections 4043 and 4051, to which we made reference in the beginning, and which are 
to the effect that the board of trustees shall have the management and control of the 
institution. \Ve can also eliminate the provisions of Section 4035 G. C., above re
ferred to, which is to the effect that the director of public safety shall have the 
entire management and control of certain hospitals. In passing I might say that 
this section undoubtedly refers to the hospitals erected under provision of Section 
4023 G. C. We can also eliminate the provisions of Section 4370 G. C., to which ref
erence was made. This section undoubtedly applies to strictly municipal hospitals. 
If we consider it as one transaction, as I have done, we can eliminate the provisions 
of Section 4036 as well. 

Having settled upon the proposition that the facts in the case bring this hos
pital within the provisions of Section 4022 G. C., let us again note the provisions 
of this section. It is to be noted that the municipality, under this section, secures 
a permanent interest in the hospital to the extent and upon such terms and conditions 
as may be agreed upon between it and the association with which, it deals. This, 
then, brings us to the question as to what was the agreement between the city and 
the Home and Hospital association. The agreement was that the hospital was to 
continue under the management of said corr.pany under its constitution and by-laws. 

Now from all the above, what is the answer to your question? Your first 
question is, is not this hospital purely a municipal institution? In my opinion it is 
not. It is an institution such as is provided for in Section 4022 G. C. Your second 
question is, have the board of managers, or any other officers, a legal right to incur 
obligations? They have. That is, this hospital must be managed in accordance 
with the agreement that was entered into originally by and between the city of 
Findlay and the corporation kno\\"11 as the IIome aiH.l Hospital of Findlay. Your 
third question is: "Should not such obligations be made through the director of 
public safety?" They should not, and this for the reasons above stated. Your 
fourth question is, "Is not any compensation paid any employes of such hospital, 
when such compensation is not properly fixed by ordinance or resolution of coun
cil, illegal?" It is not. The question of compensation is to be decided by the 
agreement hereinbefore mentioned. 

We come now to your fifth and sixth questions, which are somewhat rr.ore 
difficult to answer satisfactorily. The questions are as to whether the hospital 
managers are justified in law in paying the traveling expenses of pupil nurses 
while attending the Cincinnati city hospital and whether they would be justified 
in law in keeping said pupil nurses on the payroll. In answering these questions it 
must be remembered that the management of the hospital in question is under the 
control of the Home and Hospital company. The proper offiCials of this company 
fix the salary and compensation of the different employes therein, as said before, 
under the constitution and by-laws of this company. Hence, if the managers of 
the hospital desire, in addition to paying the student nurses a certain stipulated sum 
each month, to pay also their traveling expenses to the Cincinnati city hospital, and 
at the same time keep therrJ upon the payroll of the company, I can see no legal 
objections to their so doing. This payment of expenses and keeping them upon 
the payroll virtually becomes a part of the agreement and consideration, by virtue 
of which student nurses enter the said hospital. The management could, if it ~o 
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desired, pay these student nurses, instead of six, eight and ten dollars per month, 
twelve, fifteen and eighteen dollars per month, or, for that matter, any other 
reasonable sum. Hence, if the management of the hospital desires, as an induce
ment to cause student nurses to enter said hospital, it may agree to pay their 
traveling expenses to the Cincinnati city hospital and at the same time keep them 
upon its payroll during the time they are in attendance at said hospital. 

I think this answers all your questions. I desire to suggest that the answer 
to your sixth question is lirr.ited and restricted to the particular hospital in ques
tion. You ask whether municipalities can legally pay traveling expenses and com
pensation of pupil nurses while they are taking such training. I am not answering 
this question as I do not think you intended same, in the form in which it is put, 
to be answered, but what you desired to know, as I understand it, is as to whether 
the management of this particular hospital can so pay expenses as set out in your 
communication. 

1592. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $18,000.00. 

CoLUMBUS, 0Hro, December 4, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Montgomery county, Ohio, in the sum of $18,000.00, 
for the purpose of providing a fund for the repair of certain bridges in 
said county. 

I have carefully examined the transcript of the proceedings of the board of 
county commissioners of Montgomery county, Ohio, relating to the above issue of 
bonds, and find said proceedings to be in conformity to the provisions of the 
General Code relating to bond issues of this kind. I arr.· therefore of the opinion 
that properly prepared bonds covering said issue will, when the same are properly 
executed and delivered, constitute valid and binding obligations of said county. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Gmeral. 

1593. 

APPROVAL OF ARTICLES OF IXCORPORATIO:-.r OF THE PERSHING 
· REPUBLICAN LEAGUE- CORPORATIOXS ~fAY BE FORMED TO 

ACCOMPLISH A SIXGLE OBJECT-::\:M Y BE FORMED FOR FUR
THERING POLITICAL CAXDIDACY. 

A corporatiolt not for profit may lawfully be formed for the purpose of doi11rJ, 
a thi1tg which is capa.ble of accomplishment once and for all. 
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Such corporation 1110)' lawfully be formed for the pttrpose of furthering the 
political candidacy of a11 iudiz•idual. 

CoLUMBUS, OHIO, December 6, 1918. 

HoN. \VILLIAM D. FuLTON, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your Jetter of November 25, requesting 
my opinion as to, the legality of the proposed articles of incorporation of The 
Pershing Republican League. 

The incorporators of this proposed corporation not for profit state that it is 
formed for the purpose of: 

"First. Nominating and electing General John ]. Pershing president 
of the United States. 

Second. Organizing like associations and leagues in ail the States, 
Districts and possessions of the United States, for the purpose aforesaid. 

Third. Doing all things necessary and proper for the accomplishment 
of the purposes aforesaid." 

In spite of the division of the purpose clause as I have quoted it into. three 
parts it is manifest to me that but a ~ingle purpose is stated by it, so that it is not 
open to objection on the ground of multiplicity of objects, 

I have given some consideration to the question as to whether or not a cor
poration can be formed for the purpose of accorr.plishing a single specific thing, 
so that when that thing is accomplished it wiii no longer have any lawful existence. 
This question is presented by the articles as I have quoted them, for it is apparent 
that if and when General John J. Pershing is elected president of the United States 
this proposed company wiii no longer have any legal existence. 

r have found no case-indeed no authority whatsoever-on this point. While 
it is usual, of course, to incorporate companies and associations for purposes which 
imply the carrying on of continuous activities, I do not believe that it is unlawful 
in the absence of statute to incorporate a company for a purpose which is capable 
of accomplishment once and for all. Thus, a corporation might be organized for 
the purpose of acquiring, subdividing into lots and selling a particular tract of real 
estate. I do not believe it would be necessary to authorize such a corporation to 
deal· generally in real estate without limitation. In fact the security of the invest
ment would rather be enhanced than otherwise by the restriction thus imposed. 

Surely there is nothing in our statute, Section 8623 G. C., from which an im
plication of the kind which has just been imagined can be drawn. That section 
authorizes the formation of corporations 

"for any purpose for which natural persons lawfully may associate 
themselves." 

It will be noticed that the word in our statute is not "business" or any like' 
term in:porting continuity of activity. Therefore I reach the conclusion that the 
·fact that the incorporators of this association have in mind an object that is log
ically capable of complete attainment does not afford a ground for characterizing 
the articles of incorporation which they have filed as illegal. 

So far as Section 8623 is concerned indeed there is nothing in the proposed 
·articles of incorporation which could give rise to any doubt. If the test of the 
legality of the purpose of a corporation is furnished by considering whether or not 

•natural persons lawfully might associate themselves for such purpose, it is clear 
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that we have in the articles of incorporation under consideration nothing that is 
open to criticism. Natural persons may, of course, lawfully associate themselves 
to procure the nomination and election of the person of their common choice for 
any office. ,So far as Section 8623 is concerned it seems to give authority to 
individuals to do under corporate form anything they might do as an unincorpora
ted association. 

It would not be safe, however, to lay down this principle as one of universal 
application. Section 8623 is in this respect subject to implied exceptions, as in 
the case of insurance companies (State vs. Livestock Co., 38 0. S. 347) ; as well 
as to the express exceptions against the carrying on of professional business which 
is found in Section 8623 itself. The implied exceptions just referred to result from 
the fact that the legislature has chosen to provide for the organization of certain 
corr .. panies by special laws, thus taking them out of the general statutes on the sub· 
ject of the formation of corporations, of which Section 8623 is a part. No implied 
exception of this character operates against the formation of a corporation for the 
purpose under consideration. 

There may be, however, an implied exception arising from certain provisions 
of the penal code, which I now quote : 

"Section 13,320.-Whoever, being a corporation engaged in business 
in this state, directly or indirectly, pays, uses, offers, or consents or agrees 
to pay or use money or property for, or in aid of a political party, com
mittee or organization, or for or in aid of a candidate for political office, 
or for a nomination thereto, or uses money or property for any political 
purpose whatever, or for the reimbursement or indemnification of any 
person or persons for money or property so used, shall be fined not less 
than five hundred dollars nor more than five thousand dollars." 

"Section 13,321.-Whoever, being an officer, stockholder, attorney or 
agent of a corporation violating the next preceding section, participates in, 
aids or advises such violation or solicits or knowingly receives money or 
property in violation of such section, shall be fined not more than one 
thousand dollars or imprisoned not rr.ore than one year, or both." 

"Section 13,322.-Whoever, being a corporation for profit, violates any 
provision of the law requiring it to make out, have sworn to by an officer 
thereof who has knowledge of the facts, and file with the secretary of 
state, auditor of state or state superintendent of insurance, an affidavit 
respecting the use of its funds or property for political purposes, or its 
consent thereto, shall be fined not less than fifty dollars nor more than 
five hundred dollars." 

These sections constituted Sections 1 and 3 of an act found in 99 Ohio Laws, 
23. Section 2 of that act required every corporation for profit doing business in 
Ohio to file certain reports with certain officers setting forth that such corporation 
had not, directly or indirectly, paid or contributed to the funds of any political 
organization, committee or candidate. These are the reports to which Section 
13,322 as I have quoted it refers. 

I think it is obvious that if these sections apply to a corporation of the kind 
now proposed to be organized they would effectively prohibit the organization of 
a company for such purpose, and would give rise to another implied exception to 
the general terms of Section 8623, supra. 

The question then is as to whether or not a corporation formed for political 
purposes, and no other, is within the scope of Sections 13,320 et seq.; or, more ac
curately, whether in enacting Sections 13,320 et seq. the General Assembly intended 
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to prohibit the formation of corporations for political purposes. For example, are 
Sections 13,320 et seq. to be regarded as a prohibition against the incorporation of 
political clubs affiliated with political parties? 

In my opinion, these sections are not open to so wide an interpretation. In 
the first place, Section 13,320 applies to corporations "engaged in business in this 
state"; Section 13,321 uses language indicative of business companies or corpora
tions for profit; Section 13,322 refers expressly to corporations for profit. Whil~ 

I would not say that only those corporations which are formed technically for 
profit are amenable to Sections 13,320 et seq., I get from these sections and fran: 
the act of which they were originally parts as a whole the impression that thejf 
were intended to apply to corporations formed for other than political purposes, 
and to prevent them from intermeddling in politics and misapplying their corporate 
funds for such political purposes. The use of the word "business" and the other 
words and phrases to which I have referred at least makes these statutes ambiguous 
·so far as their application to a case like that under consideration is concei"ned. 
Being ambiguous they are open to interpretation or construction. One of the 
recognized rules of construction of statutes is that the evil to be remedied may be 
looked to, to determine the probable legislative intent. In this case it seems clear 
that the evil to be remedied was not the formation of corporations for political 
purposes but the participation in politics of corporations formed for other purposes. 

For these reasons I advise that the forrr:.ation of a corporation for political 
purposes is not prohibited by Sections 13,320 et seq. of the General Code. 

Knowing of no other reason for which it might be alleged that the articles 
of incorporation in question are not lawful, I advise that they should be accepted 
and filed by you as secretary of state. 

1594. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISAPPROVAL OF BOND ISSUE OF VILLAGE OF CORTLAN:Q, OHIO. 
$3,500.00. 

CoLUMBUS, OHIO, December 7, 1918. 

The Industrial Com mission of Ohio, Columbus, Ohio. 

In Re : Bonds of the village of Cortland, Ohio, in the sum of $3,500.00, 
for the purpose of providing a fund for the purchase of certain fire 
apparatus, consisting of an engine and hose, said engine to be mounted on 
a truck. 

I have carefully examined the transcript submitted of the proceedings of the 
council of the village of Cortland and of other officers relating to the above 
issue of bonds, and regret to say that I find myself unable to approve said issue. 
This issue is one for the above stated purpose provided for by ordinance of the 
council of the village of Cortland, Ohio, without the authority of a vote of th~ 
electors, under the assumed authority of Section 3939 of the General Code. 

As a limitation on the amount of bonds that may be issued by a municipa! 
corporation during any fiscal Y,ear, under authority of said section, without a vote 
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of the electors, Section 3940 G. C., as amended in the Terrell act (107 0. L., 575-
578) provides as follows: 

"Such bonds may be issued for any or all of such purposes, but the 
total indebtedness created in any one fiscal year, by the council of a muni
cipal corporation under the authority conferred in the preceding section, 
shall not exceed one-half of one per cent. of the total value of the prop
erty in such rr_unicipal corporation as listed and assessed for taxation." 

The financial statement appended to and made a part of the transcript of the 
proceedings relating to this issue of bonds shows that the tax duplicate valuation 
of the taxable real and personal property in said village is the sum of $674,560.00. 
One-half of one per cent. of this amount is $3,372.80, which is the rr.aximum 
amount of bonds that may be issued by this village under authority of Sectiollj 
3939 G. C. during the current fiscal year, without a vote of the electors. It is thus 
seen that the amount of the proposed issue of bonds exceeds the amount of bonds 
that the council of the village was authorized to provide for in the ordinance 
above referred to. The bonds authorized by said ordinance are probably invalid 
only to the extent of the excess of said proposed issue over the amount of bonds 
for which the council might have legally provided, but inasmuch as you have not, 
in your resolution providing for the purchase of this proposed issue of bonds, 
indicated any intention on your part to purchase any part of said issue less than 
the whole thereof, I feel that I have no discretion to do otherwise than to advise 
you to reject said issue and to rescind your former resolution providing for the 
purchase of the same. 

The transcript submitted is herewith enclosed. 

1595. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

COLLATERAL INHERITANCE TAX-MUNICIPAL COUNCIL MAY PRO
VIDE BY ORDINANCE DISPOSITIO~ OF SHARE THEREOF TO 
OTHER THAN GENERAL FUND. 

The fifty per cent of the collateral i11lzerita~zce tax which is to go into the 
treasury of a city or village under the provisions o{ Section 5331 G. C. should be 
credited, in the absence of legislation by the council thereof, to the general revenue 
fund of such city or village. 

Such council may, however, provide by ordina11ce that such inheritance tax 
revenue shall go into some fund other than the general revenue fund. 

CoLUMBt:s, OHIO, December 7, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of XO\·ember 11 requesting 
my opinion as follows: 

"Section 5331 G. C., in covering the collateral inheritance tax desig
' nates that 50 per cent shall go to the city or village but does not designate 
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into what fund or funds such taxes shall be credited. It has been the 
custom of this office to direct that in the absence of specific statutory 
authority such inheritance tax should be placed into the general fund of 
the city. 

Question 1. Is it within the powers of the city council to designate 
into what fund or funds this tax shall be placed? 

Questio1~ 2. Are such taxes properly to be credited to the general 
fund?" 

It will not be necessary to quote Section 5331 General Code, referred to by 
you. As you say, it does not specify into what fund of a rrunicipal corporation the 
half of the inheritance tax to which such municipality is entitled shall go. 

I am clearly of the opinion that in the absence at least of authorized action 
by the council of a municipal corporation revenues arising from inheritance taxes 
should be credited to the general fund of the municipality. The other funds, such 
as. the sinking fund, the safety fund, the service fund and the health fund, are 
proceeds of levies made for these specific purposes and of revenues by statute 
directed to be placed to the credit of such funds-as premiums and accrued interest 
derived from the sale of bonds, special assessments in anticipation of the collection 
of which bonds have been issued, interest on deposit of sinking fund moneys, etc. 
The general fund, on the other hand, is primarily the recipient of miscellaneous 
revenues not otherwise provided for. I can not say that there is any statute now 
in force which contains an express declaration to this effect. However, the very 
term "general fund" must mean a fund available for expenditure for any lawful 
purpose of the corporation, as opposed to the special funds which can be expended 
only for such speci.fied purposes. Therefore, n:iscellaneous revenue which is not 
dedicated by law to any particular purpose must necessarily belong in the general 
fund. 

The following sections of the General Code, now or formerly in force, do show 
that the general fund is available for expenditure for any lawful purpose: 

Section 3800.-"* * * Any bal~nce remaining in such contingent 
fund at the end of the fiscal year shall thereupon become a part of the 
general fund, to be again appropriated as other moneys belonging to the 
corporation. * * *." 

Section 3801: (Repealed 103 0. L. 522)-"When a municipal cor
poration has been authorized, * * * to create a fund for a public im
provement, and the authority so conferred has been exercised * * "', 
and there remains a cash balance in such fund unexpended, the auditor or 
other accounting officer shall immediately transfer such balance to the 
credit of the general fund of the corporation." 

Section 3802: (Repealed 103 0. L. 522)-"When a cash balance ex
ists at the end of such fiscal year, in a fund, other than a fund created for 
a public improvement, and for any reason such cash balance can no longer 
be lawfully used for the purpose for which it was created, the auditor * * 
shall transfer such balance to the general fund of the corporation." 

Section 3803: (Repealed 103 0. L. 522)-"When money so author
ized to be transferred to the general fund of a municipal corporation has 
been so transferred, it shall be available for the general purposes of the 
corporation, as other ntolte)'S in the general fund." 

Although the three sections last above quoted have been repealed, they may 
properly be looked to to determine the meaning of the term "general fund" as it 



1486 OPINIONS 

occurs in other statutes originally in force at the same time. It is true that these 
three sections constituted a separate act by themselves (95 0. L. 96) but they were 
allowed to remain in force by the ::O.Iunicipal Code of 1902 (96 0. L.) and may sev
erally be looked to for evidence of the meaning of the phrase "general fund" as 
occurring in that act, for example, and in ·Section 3800 G. C. above quoted. 

I do not find it necessary to pass upon the question as· to whether moneys in 
the general fund may be expended without transfer for purposes within the pur
view of some of the special funds, such as the health fund. It is perfectly ob
vious, however, that the proceeds of an inheritance tax could not belong in any of 
these special funds because not dedicated to such special purposes and therefore 
they do belong, as I have said, in the first instance to the general fund and may 
be expended for any purpose to which that fund may be applied. 

These observations answer your second question in the affirmative. 

Your first question requires me to consider whether or not the council can 
pass an ordinance which shall, so to speak, have the effect of a permanent and 
automatic transfer of inheritance tax moneys to some fund or funds of the city 
or village other than the general fund. 

As to revenues created by council itself through the enactrr.ent of ordinances 
imposing licenses and the like, I am clearly of the opinion that council may direct 
the revenue into a fund other than the general fund. In fact, this would be the 
appropriate thing to do in such cases. Here, however, we have the case of a 
revenue arising from a state law, and the question is as to whether or not council 
in the absence of a provision of that law or elsewhere in the statutes of the state 
may control the course of such revenue and divert it from the general fund into 
which it would otherwise go by a standing ordinance. 

In my opinion, councif has power to do this. As may be inferred from state
ments already made, there is no statute of the state setting up by express mention 
specific funds in the treasury of a city other than the sinking fund and the general 
fund. There is nothing, for example, requiring the city council to make any levy 
for a service fund, as such. The levies of council are to be made "for the several 
purposes allowed by Ia w" (Section 3793; see also Section 5649-3a). "Purposes al
lowed by law" referred to in other sections are as follows: 

Section 3784.-"Each municipal corporation shall have special powers 
* * * to levy and collect taxes * * * for the purposes of paying 
the expenses of the corporation, constructing improvements authorized, 
and exercising the general ·and special powers conferred by law." 

Section 3785.-"The aggregate of all taxes levied by a municipal cor
poration, exclusive of the levy for * * * free public libraries and li
brary buildings, for university and observatory purposes, for hospitals, 
and for sinking fund and interest, on each dollar of valuation of taxable 
property in the corporation on the tax list, shall not exceed in any one year 
ten mills." 

(This section was, of course, repealed by implication by the so-called 
Smith One Per Cent Law. I cite it to show that there is no mention in 
it of any such fund as a safety fund or a service fund, for example.) 

Section 3787.-"0n or before the first Monday in March of each year 
the several officers, boards and departments in each municipal corporation, 
shall report an estimate, in itemized form, to the mayor and auditor, or 
clerk, of the corporation, stating the amount of money needed for their 
wants for the incoming year and for each month thereof." 

Section 3788.-"0n or before the first Monday in April of each year the 
auditor of such city and clerk of such village shall furnish to the mayor 
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and council and to each member thereof, the following statements, which 
council may require to be printed : 

1. A statement showing the balance standing to the credit or debit 
of the several funds on the balance sheet of the corporation, at the end of 
the last fiscal year. 

2. A staten;ent showing the monthly expenditures from each fund in 
the twelve months, and the monthly expenditures from all the funds in 
the twelve months of the last fiscal year. 

3. A statement showing the annual expenditures from each fund 
for each year of the last five fiscal years. 

4. A statement showing the monthly average of such expenditure from 
each of the several funds for the last fiscal year, and also the total monthly 
average from all of them for the last five fiscal years." 

There are other statutes in this same context which might be quoted. Suffice it 
to say, however, that there is nothing to prevent the municipal corporation from 
treating as a single "fund", i. e., the proceeds of a single levy of taxes, all revenues 
derived by taxation for the purpose of paying all expenses of the corporation other 
than the construction of special improvements, the maintenance of free public 
libraries, universities and observatories, hospitals, and for sinking fund and inter
est. In short, so far as the statutes are concerned there need be no "funds" of 
a municipal corporation other than the sinking fund, the hospital fund, the library 
fund, the university and observatory fund, the special irr:provement fund and the 
general fund. 

The custom prevails, however, of making a further sub-division of the gen
eral expense fund into the funds which I have previously mentioned in this opinion. 
I suspect that this custom may have the sanction of the Bureau of Inspection and 
Supervision of Public Offices, if indeed it did not result from suggestions emanating 
from your Bureau. However that may be, there is nothing illegal about designating 
the purposes of the service department as a "purpose" for which taxes may be 
levied separate from the other purposes pertaining to the general expenses of the 
municipality. So also with respect to the safety and health funds. In point of fact, 
when a levy is made for the health fund under favor of Section 4451 General Code, 
its proceeds must constitute a separate fund in contemplation of the law. Of course, 
I do not take account of funds arising from other sources than general taxation, 
such as the water works fund (Section 3960 General Code). 

In the face of this generality of expression I think we must concede something 
to the power of council under Section 4240 of the General Code, which provides that 

"The council shall have the managen:ent and control of the finances * * 
of the corporation, except as may be otherwise provided, and have such 
other powers and perform such other duties as may be conferred by law." 

Inasmuch as it is not "otherwise provided" with respect to the proceeds of in
heritance taxes which are to be paid into the treasury, I am of the opinion that 
council may exercise its control over the finances of the corporation by passing an 
ordinance to the effect that the proceeds of such taxes shall be paid into some fund 
set up on the books of the city auditor or village clerk other than the so-called 
"general fund." In other words, Section 4240 evinces a legislative intent to the 
effect that the council shall have legislative power over finances except in so far 
as such power may be denied by general law. \V'ere it not for this section it n:ight 
be argued that the silence of the general law would have the effect of a negation 
as to the power of council. Th.e statute, however, reverses the presumption and 
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produces, I think, an opposite result. Now there is nothing in the general law so 
far considered which is inconsistent with such an exercise of power on the part of 
council. The only other statutory provisions which occur to me as affording ground 
for a contrary argument are those dealing with the subject of transfers. It might be 
argued because the power to transfer funds has been expressly given, with certain 
limitations, the council has no other authority to control the course of moneys 
coming into the treasury. I do not think that such an argument would be well taken. 
"Transfer" means that money which is actually in a fund is ren:oved from that 
fund as the result of the process and placed in another fund. It has nothing 
whatever to do with the rules by which general receipts shall be credited to par
ticular funds. 

For all the foregoing reasons, then, I answer your two questions, as follows: 
(1) It is within the power of a city council by permanent ordinance to desig

nate into what fund or funds the proceeds of the inheritance tax accruing to the 
municipality may be placed. 

(2) In the absence of such action on 
to be credited to the general fund. 

1596. 

the part of council such receipts 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 

are 

APPROVAL OF BOND ISSUE OF VILLAGE OF WESTERVILLE, . OHIO. 
$4,540.00. 

CoLUMBUS, OHIO, December 9; 1918. · 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In Re: Bonds of the village of Westerville, Ohio, in the sum of 
$4,540.00 in anticipation of the collection of assessments for the improve
ment of Glenwood Drive by grading and draining. 

I have carefully examined the corrected transcript of the proceedings -of. the 
commission of the charter village of \Vesterville, and of other officers relating to 
the above isst:;e of bonds. I find said proceedings to be in conformity to the 
provisions of the General Code of Ohio relating to bond issues of this kind, .and 
to the provisions of the charter of the village of Westerville. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid and 
binding obligations of said village to be paid in accordance with the terrr.s thereof. 

1597. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-GetJeral: 

BO~\DS-DELIVERY OF, TO INDUSTRIAL COMMISSION AT COST OF 
TAXING DISTRICT. .. 1 

Bonds sold to the Industrial Commission of Ohio by a taxing district mu$t be 
delivered to the treasurer of state at the expetlse of the taxing district. SucH 
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delivery may be made in person or by express, or otherwise, at the discretion of 
the district officials, unless limited by ordi11011Ce. 

CoLUMBUS, OHIO, December 9, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio 
GENTLEMEN :-I acknowledge receipt of your letter of November 23 requesting 

my opinion as follows : 

"We are referring you to your opmwn No. 758, under date of No
vember 3, 1917, Annual Report of Attorney-General for 1917, page 2028. 

Question: In bonds sold to the Industrial Commission of Ohio by a 
taxing district of this state, can such taxing district bear the expense of 
the delivery of the bonds to the Industrial Commission either when taken 
th.ere-by a·n officer or sent by express?" 

The opinion to' whiCh you refer holds, in effect, that a municipal corporation 
-.is without authority to pay the expense of delivery of bonds to a private purchaser. 
In the course of that opinion, however, and by way of contrast attention was called 
to the provisions of Section 1465-58 of the General Code, which deals with the 
power uf the State Liability Board of Awards (The Industrial Commission) to 
invest the ·state insurance fund in municipal bonds, and creates the duty in the 
officers· of the several taxing districts before offering bonds issued by them for 
sale at competitive bidding to offer them in writing to such State Liability Board of 
Awards. That section expressly provides that 

"all such bonds sq purchasea forthwith shall be placed in the hands of the 
·treasurer of state." 

The section does not in words say who shall place the bonds in the hands of 
the treasurer of state. In the former opinion, however, I assumed that this.seritence 
imposed the duty upon the municipal authorities to make the delivery. Upon re
flection I am satisfied that I was then right. The bonds r.pon acceptance would be 
in the possession of the municipal officers. The command to place them in the 
hands of the treasurer of state is therefore naturally directed to thein. 

It is true that I did not find it necessary specifically to pass upon the question 
now submitted in preparing the former opinion, but having the opportunity to do 
so by virtue of your present request I advise you that it' is the duty of the municipal 
officers charged with the sale of bonds to deliver such as have been accepted by 
the -Industrial Commission of Ohio to the Treasurer of State. The statutes are en
tirely silent as to the n:anner in which such' delivery shall be made. In the absence 
of specific provisions of ordinances governing such matters the choice of the means 
by which the delivery shall be made would seem to rest in the sound discretion of 
the municipal officers. I would not think that it would be an abuse of such 'discre
tion to deliver such bonds in person or by express, especially in view of the fact 
that payment therefor is to be made upon delivery of the bonds. 

Very truly yours, 
JosEPH McGHEE; 

Attorney-General. 
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1598. 

MUNICIPAL CORPORATION-COUNCIL IN FIXING COl\fPENSATION 
OF EMPLOYES MAY FIX SAME AT SO MUCH FOR ONE MONTH 
AND LESSER AMOUNT THEREAFTER. 

The council of a city may, without exceeding its powers, fix compensation ofi 
certain municipal employes for service dun'ng good behavior at so much for one 
month of the year and at a lesser amount for each month thereafter, even though 
it is apparent that the motive of council in so acting was to give each employe 
affected thereby the monthly salary fixed for the later months substantially for one 
month prior to the time whm such ordinance could under the initiative and referen
dum provisions of the statutes go into effect. 

CoLUMBUS, 0Hro, December 9, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of November 11 requesting 

my opinion as follows: 

"Enclosed find copy of ordinance passed by the council of the city of 
Mt. Vernon, together with the lead pencil notation, showing the compen
sation in effect in June, July and August. In short, it is openly manifest 
that such legislation was drafted in a manner to intentionally circumvent 
Section 4227-2 of the General Code. 

Question 1 : Is such ordinance legal? 
Question 2: Was the amount drawn in July legally paid? 
Question 3: Will the continuance of the payments of the amounts 

shown in the August Jist be legally payable?" 

The ordinance to which you refer provides as follows: 

"AN ORDINANCE 

Fixing the salary and the bonds of the superintendent of water works, clerk 
of the water works, engineers and assistants at the power house, pipe fit
ters and laborers. 

Be it ordained by the council of the city of Mt. Vernon, Ohio: 
Section 1. That the superintendent of water works, clerk of the 

water works, engineers and assistants, pipe fitters and laborers shall re
ceive the salary hereinafter provided, payable out of the water works 
fund of the city, and each shall give respective bond as required : 

1-A superintendent of water works who shall receive for the month 
of July, 1918, the sum of $115.00 and $95.00 per month for each and every 
month thereafter, and shall give bond in the sum of $1,000.00. 

2-A clerk of water works who shall receive $100.00 for the month of 
July, 1918, and $85.00 for each and every month thereafter, and shall give 
bond in the amount of $1,000.00. · 

3-An engineer at the power house who shall receive $95.00 per rr.onth 
for the month of July, 1918, and $85.00 for each and every month there
after. Two assistants of the engineer at the power house who shall re
ceive $90.00 for the month of July, 1918, and $80.00 per month for each and 
every month thereafter. 
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4-Pipe fitters who shall receive 370 cents per hour and laborers 34~ 
cents per hour. 

Section 2. This ordinance shall take effect and be in force from and 
after the earliest period allowed by law. 

J. D. WEAVER, President of Council, 
B. H. BAIR, Mayor. 

Passed May 28, 1918. Approved May 28, 1918. 
Attest: Howard C. Gates, City Auditor." 

It is manifest that the effect of this ordinance is such as to allow to the in
cumbent of each of the positions enumerated therein such amount of salary for the 
month of July as would represent the difference between the salary which he was 
thereafter to receive and the salary which he had received during the pre
ceding month of June. That is to say, it being apparent that the ordinance could 
not take effect for thirty days because of the operation of the initiative and refer
endum statute to which you refer, council has, as you put it, undertaken to circum
vent that statute by paying for July an amount great enough to make up the defi
ciency for June, so that the san:e person occupying one of these positions during 
both of these months of June and July would receive an amount in the aggregate 
for the two months equal to the salary for any period of two months thereafter. 
In short, in such a case the result would be the same as if council had fixed the 
salary in the amount per month that was ultimately fixed for each position and 
had made the change effective on the first day of June. Putting it in still another 
way: council sought to raise the salaries of the positions affected by this ordinance 
and to make its action effective as of the first of June; and not being able to do 
this directly it sought to do it indirectly in the manner described. 

Of course, in legal contemplation what council did was not exactly that which 
has just been described; for if, for example, the clerk of the waterworks had died 
on the first day of July and his successor had been immediately appointed it would 
have been the latter and not the former who would have received the increased 
salary for that month. It is only by assuming what undoubtedly was the fact, viz: 
that the incurr.bents of all these positions remained the same during the three 
months beginning with June 1 of the year in which the ordinance was passed, that 
the action may be characterized as a retroactive increase of salary. 

Nevertheless, it will not do to dismiss the question upon this narrow and tech
nical ground. Council has, as you say, undertaken, broadly speaking at least, to 
accomplish indirectly a thing which it could not do directly. The general principle 
of law is that an attempt to accomplish by indirection something that is prohibited 
or illegal when done directly is ineffectual and void. This principle must be taken 
into account. 

But this principle is not to be laid hold of to afford an easy solution to the 
question any more than the other view which has been previously expressed, for it 
remains to be demonstrated that the thing which council could l).ot do directly was 
illegal or ultra vires the council. Such a conclusion can not be predicated upon the 
provisions of the initiative and referendum act. The thirty days' stay of the 
effectiveness of municipal legislation provided for by that statute is merely for the 
purpose of affording to citizens the right to circulate and file referendum petitions 
against the legislation. It is not created for any other purpose. It was not inter
posed for the purpose of preventing any public evil but merely as a part of the 
necessary machinery of the referendum. It would be too much therefore to say 
that c6tificil violated either the letter or the spirit of the referendum by acting as 
it did. 

If the ordinance is to be regarded as void it rr.ust be, then, because of some 
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other principle than that embodied in the initiative and referendum law. I have 
sought for such a principle and have considered in this connection the question as 
to whetrer or not in fixing the salary or compensation of municipal employes the 
council may establish a rate which shall be other than a uniform rate. The statute 
under which the council acted was Section 4214 of the General Code, which reads, in 
part, as follows: 

"Council, by ordinance or resolution, shall determine the number of 
officers, clerks and employes in each department of the city government, 
and shall fix by ordinance or resolution their respective salaries and com
pensation." 

This section gives to the council the right to fix pecuniary reward of municipal 
employes, either by way of salary or by way of con:pensation. The ordinance in 
this case shows that council has chosen in the instances mentioned by you to fix 
salaries. The question now arising is as to whether or not council acted within 
the scope of this power in passing the ordinance which has been quoted. 

The definition of the term "salary" as given in the Century Dictionary is: 

"the recompense or consideration stipulated to be paid to a person periodi
cally for services, usually a fixed sum to be paid for the year, half year 
or quarter." 

The Standard Dictionary defines the term as follows: 

"a periodical allowance made as compensation to a person for his official 
or professional services .or for his regular work." 

Perhaps a better legal definition is that given in Benedict vs. United States, 176 
U. S. 357-360, as follows: 

"A fixed annual or periodical payment for services, depending upon the 
· time and not upon the amount of services rendered." 

Thompson vs. Phillips, 12 0. S. 617. 

Our own statutes use the term frequently to apply to special emoluments, such 
as the additional compensation of a judge. (•See General Code, Sections 2252 
et. seq.). 

On the contrary, our statutes frequently stipulate of salaries that they shall 
be'paid in equal periodical installments (See Sections 3001 and 3003), from which 
it might be inferred that the division of an annual salary into equal installments 
would not necessarily be the case if such a provision were not in the statute. 

In the case before us the council did not fix an annual salary, nor did it say 
that each of the officers or employes named in the ordinance should receive. a salary 
of so much per month. On the contrary, it assumed, or attempted to fix, a salary 
for the month of July and then a salary for each of the months thereafter, th~ 
amounts or rates being different. -

I have been unable to find any principle upon which I feel justified in holdi.ng 
that this action on the part of council is illegal; especially do I feel constrained 
against the adoption of such a view because of the fact that the authority of council 
is not limited to the fixing of salaries. It may if it chooses provide for the com-



ATTOR:t-."'EY -GENERAL. 1493 

pensation of municipal officers and employes on some basis other than that of a 
salary. Though council has given to the compensation provided for the officers 
named in the ordinance in the case at hand the name of "salary", yet it must be re
membered that that name does not control its specific intent manifested by the ex
press provision that the compensation for the month of July shall be different from 
that for other months. Xot being obliged to fix the compensation by way of 
deterrr.ining annual salaries, and not being obliged to apportion the annual salary 
equally among the several months of the year, council is, I believe, vested with 
complete discretion ~s to how the compensation· which it fixes shall be allowed and 
paid. 

In view of all these considerations, I feel unable, as I have said, to say that 
the action of council in the case at hand is illegal because of the inequality between 
the amounts fixed for the month of July and those fixed for the other months. 
Having already held that the action of council can not he condemned as an attempt 
to do indirectly a thing which is prohibited when done directly, I come to the con
clusion that the ordinance is legal, that the amount drawn in July was legally paid, 
and that the continuance of the payments of the amounts shown in the August list 
will be legally payable. · 

1599. 

Very truly yours, 
JOSEPH l\IcGHEE, 

Attorney-Gencrai. 

MUNICIPAL CORPORATION- WITNESSES AT HEARING BEFORE 
COUNCIL PAID FIFTY CENTS A DAY. 

Where a hearing is held before council for charges against an officer by virtue 
of Sections 4263 and 4264 of the General Code, the witnesses called in such hearing 
are to be paid at the rate of fifty ce11ts per day for each day's attendan.ce, as pro
vided under Section 3011 G. C. 

CoLUMBUS, 0Hro, December 9, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of October 31, 1918, as follows: 

"The charter of the city of Columbus provides that on matters wherein 
the charter is silent the statutes shall obtain. The charter is silent rel,ative 
to witness fees, and there is no legislation covering. An investigation was 
held before council relative to charges of delinquency against officers, 
under authority of Sections 4264 et seq. G. C. 

Question: In view of the provisions of Sections 3011 and 3012 G. C., 
to what compensation would witnesses called before the council investiga
tion be entitled?" 

Sections 4263 and 4264 G. C. read : 

Section 4263.-"The mayor shall have general superv1s1on over each 
department and the officers provided for in this title. When the mayor has 
reason to believe that the head of a department or such officer has_been guilty 
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in the perforrr.ance of his official duty of bribery, misfeasance, malfeas· 
ance, nonfeasance, misconduct in office, gross neglect of duty, gross immor
ality or habitual drunkenness, he shall immediately file with the council, 
except when the removal of such head of department or officer is other
wise provided for, written charges against such person, setting forth in 
detail a statement of such alleged guilt, and, at the same time, or as soon 
thereafter as possible, serve or cause to be served a true copy of such 
charges with the person against whom the charges are made. Such serv
ice may be in person or by leaving a copy of the charges at the office of 
such person, and due return thereof made to council, as is provided for 
the return of the service of summons in a civil action." 

Section 4264.-"When so filed with council, such charges shall be for 
hearing at the next regular meeting thereof, unless council extends the 
time for such hearing, which shall be done only on the application of the 
accused. The accused may appear in person and by counsel, examine all 
witnesses, and answer all charges against hirr.. The judgment or action of 
the council shall be final, but to remove such officer the votes of two-thirds 
of all members elected to the council shall be required." 

Section 4266 G. C. empowers council to compel the attendance of witnesses 
at the hearing. Section 4267 G. C. reads : 

Section 4267.-"In all cases in which the attendance of witnesses may 
be compelled for such investigation, any member of the council may ad
minister the requisite oaths, and the council shall have the same power to 
compel the giving of testimony by the attending witnesses as is conferred 
upon courts of justice. In all such cases, witnesses shall be entitled to 
the same privileges, immunities and compensation as are allowed witnesses 
in civil cases, and the costs of all such proceedings shall be payable from 
the general fund of the municipal corporation." 

It will be noted from a reading of Section 4267 that the witnesses attending 
the hearing are to be allowed the same compensation as "witnesses in civil cases." 

Sections 3011 and 3012 G. C. read : 

Section 3011.-"In all cases not specified in this chapter, each person 
summoned as a witness shall be allowed fifty cents for each day's attend
ance, and the mileage herein specified. When not summoned, each person 
called upon to testify in a cause shall receive twenty-five cents." 

Section 3012.-"Each witness in civil causes shall receive the following 
fees: For each day's attendance at a court of record, to be paid on de
mand by the party at whose instance he is summoned, and taxed in the 
bill of costs, one dollar, and five cents for each mile from his place of 
residence to the place of holding such court, and return; for testifying 
before an officer authorized to take depositions, under a subpoena, sev
enty-five cents, and five cents for each mile from his place of residence 
to the place of taking depositions, to be paid on demand by the party at 
whose instance he is summoned; for attending a coroner's inquest, one 
dollar for each day and the same mileage allowed a witness in the taking 
of depositions, to be paid from the county treasury; for attending a trial 
before a justice of the peace, or rr.ayor of a municipal corporation, fifty 
cents for each day and such mileage. No mileage shall be allowed if the 
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distance from the place of residence of the witness to the place where 
called to testify is less than one mile." 

Section 3014 G. C. provides for fees of witnesses in criminal cases, and Sec
tions 3011 and 3012, above quoted, have reference to civil cases. Section 3012 enu
merates certain classes of civil cases, providing different witness fees for the dif
ferent classes of cases. A hearing before council is not included in the classes 
enumerated in that section, so reference must be had to Section 3011, which takes 
care of all civil cases not specified in Section 3012. Section 3012 was originally 
Section 26 of an act "to regulate the fees of probate judges, clerks of courts, 
sheriffs, witnesses, jurors' fees in partitions and to repeal certain acts therein 
named," found in 73 0. L., p. 127, and Section 3011 was originally Section 28 of 
the san:e act. It is quite clear from a reading of the act that Section 3011 G. C. 
is authority for the payment of fees in civil cases, not included in Section 3012. 

Answering your question, therefore, I am of the opinion that the witnesses 
called before council in the hearing to which you refer should be paid the fees 
provided in Section 3011 G. C., which is 50 cents for each day's attendance. 

1600. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
JEFFERSON COUNTY. 

CoLUMBUS, OHIO, December 9, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of December 5, in which you en

close for my approval the following final resolution : 

Steubenville-Cambridge Road-!. C. H. No. 26, Section K, Jefferson 
county, petition No. 2538. 

I have carefully exarr.ined said final resolution, find it correct in form and 
legal and am therefore returning the same with my approval endorsed thereon in 
accordance with Section 1218 G. C. 

Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1601.· 

APPROVAL OF FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
AUGLAIZE COUNTY. 

CoLUMBUS, OHIO, December 10, 1918 . 

. HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
··DEAR SIR :-1 am in receipt of your letter of December 6, in which you eli.

. close, for my approval, final resolution for the following named improven:ent: 

Wapakoneta-St. Mary's Road-1. C. H. No. 165, Section A-1, Auglaize 
county._ 

I have carefully examined said resolution, find it correct in form and legal and 
·ani therefore returning same to you with my approval endorsed thereon in accord-
_ance with the provisions of Section 1218 G. C. . 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

1602. 

DISAPPROVAL OF BOND ISSUE OF THE VILLAGE OF BEACH CITY, 
STARK COUNTY, OHI0.-$4,500.00. 

CoLUMBUS, OHIO, December 10, 1918. 
~ .,( ' --- -. ' -
i 

The Industrial Commission pf Ohio, Columbus, Ohio. 
GENTLEMEN :-

·o:.: In. Re: Bonds of the village of Beach City, Stark county, Ohio, in 
the sum of $4,500 for the purpose of purchasing electric light equip· 
ment for. suppplying and transmitting electricity to the corporation of the 
.vjJ!age. _of Beach City and the inhabitants thereof. 

I have carefully examined the transcript submitted of the proceedings of the 
council of the village of Beach City and of other officers, relating to the above 
issue oLbonds: which was purchased by you by resolution under date' of November 
13, 1918, subject to the approval of this department. · 

This issue of bonds is one for the above stated purpose, and is provided for 
,bY. o.rdi11,anc;_e of the c.ol!ncil of. th.e villqge of .Beach .City without a vote. of the 
'-e:Iect()'rs.: I. know of. no statutory provisions authorizing a n:unicipal cqrpor.atiop 
'tb 'is·sue bonds' for the purpose above stated other than those of Section 3939 Gen
eral Code. This section of the General Code is a part of the Longworth Jaw, so~ 
called, and the amount of bonds that may be issued for any of the purposes pro
vided for .therein is subject to limitations provided by other sections of the General 
Code· which form a:n integral part of said Longworth law. One of these sections 
is 3940 General Code, which as amended in the Terrell act (107 0. L. 575, 578), 
provides as follows: 
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"Such bonds may be issued for any or all of such purposes, but the 
total indebtedness created in any one fiscal year, by the council of a mu
nicipal corporation under the authority conferred in the preceding section, 
shall not exceed one-half of one per cent. of the total value of the prop
erty in such municipal corporation as listed and assessed for taxation." 

The financial statement appended to and made a part of the transcript of the 
proceedings relating to the above issue of bonds shows that the tax duplicate valua
tion of the taxable real and personal property in said village is the sum of $696,530; 
one-half of one per cent. of this amount is $3,482.65, which is the maximum amount 
of bonds that may be issued by this village for any particular purpose under the 
authority of Section 3939 General Code, during the current fiscal year without a 
vote of the electors of the municipality. 

It is thus seen that the arr.ount of the proposed issue of bonds exceeds the 
amount of bonds .that the council of the village was authorized to provide for in 
the ordinance above referred to. As pointed out in my recent opinion to you 
disapproving the bonds of Cortland village, I am inclined to the view that the 
bonds authorized by said ordinance are invalid only to the extent of the excess 
of said proposed issue over the amount of bonds for which council might have 
legally provided under the limitation of Section 3940 General Code. 

However, inasmuch as you have not in your resolution providing for the pur
chase of this issue of bonds, indicated any intention to purchase any part of said 
issue less than the whole thereof, I am not in position to advise you to do other
wise than to reject said issue and to rescind your former resolution providing for 
the purchase of the same. 

I note a couple of other defects in the transcript, one at least of which would 
prevent my. approval of the proceedings independent of the fundamental defect 
above considered in the absence of further information. · 

The transcript does not show that the ordinance providing for this issue of 
bonds was published in the manner required by law, and further, does not contain 
enough facts to ·show affirmatively that the meeting of council under date of Sep
tember 4, 1918, at which the ordinance providing for this issue of bonds was enacted, 
was a legal meeting. This last defect is cured by the fact that apparently all of the 
members of council attended and participated in said n:eeting, and both of said 
defects are of such a nature that they probably could be obviated by further in
formation. However, the first defect in the proceedings above pointed out is of such 
a nature as requires my disapproval of the issue. 

The transcript submitted is herewith enclosed for return to the village au
thorities. 

1603. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS-OFFICES-.MEMBER OF BOARD AND 
MEMBER OF COUNTY AGRICULTURAL SOCIETY INCOMPATIBLE. 

The offices of member of a board of county commissioners and member of a 
county agricultural society are incompatible. 
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CoLUMBUS, 0Hro, December 12, 1918. 

HoN. D .H. PEOPLES, Prosecuti11g Attomey, Pomeroy, Ohio. 
DEAR Sm :-1 have your communication in which you request my opinion as 

follows: 

"Are the office of commissioner of Meigs county, Ohio, and men:ber of 
the Meigs County Agricultural society compatible?" 

The court in State ex rei. vs. Shaffer, 6 0. N. P. (N. S.) 219, in the opinion 
on p. 221 lays down the following principle as applying to incompatible offices : 

"It was early settled at common law that it was not unlawful per se 
for a man to hold two offices; if the offices were incompatible with each 
other, that is, if the attempt to fill one disqualified the officer from per
f<>rming the duties of the other, so that, for instance, in one position the 
officer was superior in functions to himself filling the other, as in the 
case of a man attempting to fill at one time the office of councilman and 
village clerk, then he could hold but one, but if the duties of one were not 
in conflict with the duties of the other, then both could be held. And it 
was early held that the test of incon:patibility was not that it was phys
ically impossible for the officer to perform the duties of one office because 
he was at that time elsewhere performing the duties of the other, but the 
distinction was in an inconsistency in the functions of the offices, as in the 
example above given." 

In State of Ohio ex rei. vs. Gebert, 12 C. C. (N. S.) 274, the court in the 
opinion at p. 275 lays down the following principle: 

"Offites are considered incompatible when one is subordinate to, or 
in any way a check upon, the other; or when it is physically impossible for 
one person to discharge the duties of both." 

It is readily seen that the court in this case has extended the principles of 
incompatibility far beyond that set out in State ex rei. vs. Shaffer, supra. 

The question arises as to whether these offices might be considered incompatible 
due to the fact that the duties of the one are subordinate to those of the other, or 
in some way are a check upon the other. 

The provisions of the law having to do with a county agricultural society are 
found in .Sections 9880 to 9910 G. C., inc. Without quoting any of these sections 
in full, it is evident, from a study of the same, that the matters pertaining to a 
county fair and the property connected therewith are to be performed not alone 
by the county agricultural society, but also to a considerable extent by the county 
commissioners of the county. Sometimes these two bodies perform the duties to
gether. At times the county commissioners act upon the request of the county· 
agricultural society. And I would say at the outset that the duties of the county 
agricultural society in regard to county fairs ·are so interwoven with the duties of 
the board of county commissioners, that it can readily, and should be, held that 
these two offices are incompatible. 

For instance, in Section 9894 G. C. we find a provision that-

"* * * the county commissioners shall on the request of the agricul
tural society annually levy taxes of not exceeding a tenth of one mill upon 
all taxable property of the county, * * * " 
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In Section 9895 G. C. we find this provision : 

"If a county society and the county commissioners decide that the in
terests of the society and county demand an appropriation from the county 
treasury for the purchase and improven:ent of county fair grounds * *" 

the county commissioners may levy a tax upon all the taxable property of the 
county. 

In Section 9900 G. C. there is a provision made in reference to the selling of 
its site by a county society, to the effect that if the county paid all or any portion 
of the flurchase money for the site to be sold or leased, written consent must be 
given by the county commissioners to the sale or lease of the premises. 

Section 9908 G. C. provides that under certain conditions consent of the county 
commissioners must be given to an agricultural society before it can encumber the 
real estate owned by it in order to pay the costs of necessary repairs and improve
ments. Other sections might be cited along the same line. 

On account of all of these provisions it is my opinion that the offices of county 
comn:issioner and member of a county agricultural society are incompatible. 

It does not appear in the request how or under what conditions the agricultural 
society of Meigs county holds its real estate, but I do not feel that it is essential for 
me to know this particular fact. I am of the opinion that in no case should a 
member of the board of county commissioners of a county be at the same time a 
member of the cdunty agricultural society. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-Genera1. 

1604. 

APPROVAL OF LEASES TO DAYTON POWER AND LIGHT COMPANY, 
JENNIE FRAHM, CELINA, OHIO, AND JAMES BENADUM, BALTI
MORE, OHIO. 

CoLUMBUS, OHIO, December 12, 1918. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your letter of December 10, 1918, in which you enclose three 

leases, in triplicate, for my approval, as follows: 

Valuation 
To The Dayton Power & Light Co., a small tract of land and water 

main crossing under the Miami and Erie canal at Piqua, 0 .... $400 00 
To Jennie Frahm of Celina, Ohio, a small tract of land on the south 

shore of Lake St. Marys, for agricultural purposes ___________ 259 SO 
To James Benadum, Baltimore, Ohio, a srr.all portion of the aban-

doned Ohio canal property in the village of Baltimore, Fairfield 
county, Ohio, for agricultural purposes---------------------- 100 00 

I have carefully examined these leases, find them correct in form and legal and 
am therefore returning the same to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1605. 

FEES AND. COST:S-REQUISITION-PAY:\IENT OF COSTS FOR RE

TURNING PRISONER NOT PAID BY STATE WITHOUT. 

Section 13,722 G. C. authori:::es the payment of costs covering the arrest and 
teturn of a prisoner from outside of Ohio only when such arrest and retunt have 
been 111ade upon the requisition of the Governor. 

If the prisoner l,as been returned to Ohio prior to either the time of the appli
cation for the extradition papers or the issuing of the same, the state is not.authof'
ized to pay the cost of the arrest and return. 

CoLUMBUS, OHio, December 12, 1918. 

HoN. SAMUEL DoERFLER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SrR :-I have your letter of November 23, 1918, as follows: 

. · "The following situation has presented itself in the matter of the 
,extradition of prisoners from other states and the payment of bills for 
.expenses incurred in returning them. Under the law, of course, the 
state reimburses the county for all expenses incurred. 

It sometimes happens that prisoners will return without the formality 
of extradition papers .. In such cases we have presented the bills to the 
auditor of state, but he has refused payment thereon for the reason that 
no. extradition proceedings were brought. 

·I was therefore compelled in all cases, whether extradition was waived 
or not, to secure extradition papers from the Governor of Ohio so as to 
present them, or a certificate that they were granted, to the auditor with 
the cor.nty's bill. 

In some cases the authorities outside of the state notified us that 
they would. only hold the prisoner for a limited period of time and that 
inasmuch as extradition was waived, we must in:mediately secure our 
prisoner. In those cases we did not have time to send to Columbus for 
extradition papers, but would send the officer first to secure his prisoner 
and then would secure the extradition papers later, solely for the purpose 
of permitting the county to be reimbursed by the state. 

I realize that securing extradition papers after a prisoner has been 
returned is an absurdity, yet as an official of this county I must protect 
it by such proceedings as will reimburse it for necessary expenses incurred. 

It seems to me that the state auditor's contention that he will not re
imburse the county unless the county has gone to the expense of securing 
extradition papers, whether necessary or not, is unsound. 

I am submitting this whole proposition to you for solution, feeling that 
both the state and county will be dealt justly with." 

Section 110 G. C. reads: 

"The demand or application must be accompanied by sworn evidence 
that the party charged is a fugitive from justice, and that 'the demand is 
made in good faith for the punishment of crin:e and not for the purpose 
of the collection of debt or pecuniary mulct or of removing the alleged 
fugitive to a foreign jurisdiction to serve him with civil process, and by 
a duly attested copy of an indictment or an information, or a duly attested 
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copy of a complaint made before a court or magistrate authorized to take 
it and accompanied with an affidavit or affidavits to the facts constituting 
the· offense charged by persons having actual knowledge thereof." 

It will be noted from this section that in making an application to the Governor 
for extradition papers, an affidavit must be made to. the effect that the party sought 
to be extradited is a "fugitive from justice." This being so, it is clear that extra
dition papers cannot be issued if the prisoner has already been returned to Ohio, 
since he would not be a fugitive from justice at the time the application to the 
Governor was made. 

Of course there might be cases where the person accused of a crin:e is a fugi
tive from justice at the time the application is made, but is returned to Ohio before 
the extradition was finally issued. It might be argued that in such cases the issuing 
of extradition papers, even after the return of the fugitive, would justify the pay
merit of the expense of the prisoners returned by the state. However, the sections 
of the statute governing payment of costs in these cases force us to the opposite 
conclusion. 

Section 2491 G. C. provides : 

"When any person charged with a felony has fled to any other state, 
territory or country, and the governor has issued a requisition for such 
person, or has requested the presideut of the United States to issue extra
dition papers, the commissioners may pay from the county treasury to the_ 
agent designated in such requisition or request to execute them,· all neces
sary expenses of pursuing and returning such person so charged, or so 
much thereof as to them seems just." 

Section 13722 G. C. reads : 

"Upon sentence of a person for a felony, the officers, claiming costs 
made in the prosecution, shall deliver to the clerk itemized bills thereof, 
who shall make anrl c-Prtify, under his hand and the seal of the court, a 
complete bill of the costs n:ade in such prosecution, including the sum paid 
by the county commissioners for the arrest and return of the convict on 
the requisition of the governor, or on the request of the governor to the 
president of the United States. Such bill of costs shall be presented by 
such clerk to the. prosecuting attorney, who shall examine each item therein 
charged, and certify to it if correct and legal." 

It will be noted that Section 2491 makes provision for the payment of expenses 
in extradition cases in the first instance by the county commissioners, and that 
Section 13722 provides for the reimbursement of the county by the state. It will 
be noted, however, that Section 13722 only authorizes t'be reirr.bursement of the 
county by the state for the "sum paid by the county commissioners for the arrest 
and return of the convict on the requisition of the governor." It will be seen from 
this provision that the state pays the costs only when the convicted person has 
been arrested and returned on the requisition of the governor. If the prisoner 
has been returned to Ohio prior to either the application for the extradition or 
the issuing of the same, it is clear that he has not been returned "on the requisition 
of the governor," and in such cases it is my opinion that the state should not pay 
the costs of such prisoner's return. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1606. 

COLLATERAL INHERITANCE TAX-LAW IN FORCE AT TIME OF DIS

TRIBUTION GOVERNIS DISTRIBUTION. 

Inheritance ta:res accruing under the law as t"t existed prior to the amendment 
of Section 5331 G. C. in the year 1913 but paid thereafter must be distributed in 
accordance with the provisions of the amended section. 

CoLUMBUS, OHIO, December 12, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of November 21,. in which you 

invite my opinion upon a question submitted by the auditor of Auglaize county, as 
follows: 

"In our settlement of collateral inheritance tax in February we will 
be confronted with the following situation: 

L. N. Blume, of Wapakoneta, died on July 4, 1912, and the probate 
court, in reviewing the subject of inh~ritance tax pertaining to the estate, 
ordered that certain amounts be paid into the county treasury which was 
done on October 29, 1918. 

In making settlement, shall we make distribution based on the provis
ions of the law in force at the time of death of Mr. Blume or does the law 
in force at the time of payment into the treasury apply?" 

In my judgment, the answer to this question depends upon the intention of the 
legislature as manifested in its amendment to Section 5331 of the General Code and 
th<\t of the people in adopting Article XII, Sections 7 and 9 of the Constitution. 

The history here involved is brought out by a quotation of the constitutional 
arr.endments and a statement as to the date as of which the legislature acted. The 
amendments are as follows: 

"Section 7.-Laws may be passed providing for the taxation of the 
right to receive, or to succeed to, estates, and such taxation may be uniform 
or it may be so graduated as to tax at a higher rate the right to receive, 
or to succeed to, estates of larger value than to estates of smaller value. 
Such tax may also be levied at different rates upon collateral and direct 
inheritance, and a portion of each estate not exceeding twenty thousand 
dollars may be exempt from such taxation." 

"Section 9.-Not less than fifty per centum of the income and inher
itance taxes that may be collected by the state shall be returned to the 
city, village, or to":nship in which said income and inheritance tax orig
inates." 

These sections went into effect January 1, 1913. At that time there was in 
force a collateral inheritance tax law which did not, however, distribute its revenue 
in the manner provided in Section 9 as above quoted. At the succeeding session of 
the legislature Section 5331 of the General Code was so amended as to provide for 
the even division of inheritance tax revenues in the manner which I have indi
cated. The evident intention of the legislature was to conform the statute to the 
arr.ended constitution. 

Other amendments were made in the collateral inheritance tax law at the same 
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time: the exemption of two hundred dollars was raised to five hundred dollars and 
the exclusion of brothers and sisters, etc., from the list of direct relatives whose 
inheritances were not taxable was made. The amending act contained no express 
saving clause; neither did the framers of the constitutional amendments offer for 
the approval of the people at the election at which they were adopted any clause 
saving pending proceedings from the effect of the amendment. 

Section 26 of the General Code is a saving clause which can be read into every 
ordinary amending or repealing act. \Vithout quoting it, however, I may remark 
that it evidently does not apply here, first, for the reason that we are dealing rather 
with a change in the constitution than with a change in the statute, and second, for 
the reason that it has been held that the collection of taxes is not a "proceeding'' 
wihin the meaning of the section. 

Alexander vs. Spencer, 13 C .C., n. s., 475. 
Lee vs. Dawson, 8 C. C., 365. 

In the absence of such a statute, however, it is a general principle applicable 
to inheritance taxes as well as to other forms of taxation that a change in the law 
does not affect substantive rights which have already vested; so that, for exan:ple, 
if the decedent in the case about which you inquire had left property to a brother, 
and before the tax had been assessed the law had been changed as it was in 1913 
by making such inheritance theretofore exempt subject to taxation, such change 
would not in my opinion have affected the rights of the brother. 

On the other hand, it is also stated as a general principle that changes in pro
cedure may, in the absence of the expression of a contrary intention, result from 
a change in the statute. (See Gleason and Otis' Inheritance Taxation, pp. 25, 27.) 
In my opinion the change respecting the distribution of the tax is rather to be 
regarded as a change in procedure than as a change affecting substantive rights; 
especially is this true when we take into account the fact that this particular change 
was made in deference to an amendment to the constitution. In short, after Jan
uary 1, 1913, it was no longer possible under the constitution to divide the pro
ceeds of an inheritance tax otherwise than equally between the state and the mu
nicipality or township, unless the constitution be interpreted as applicable only to 
inheritance tax laws passed after the amendment went into effect. The general 
assembly of 1913, however, upon which devolved the duty of making the con
temporaneous interpretation of the amendment, evidently proceeded upon the op
posite basis and determined that it was incumbent upon it as a legislative body to 
conform the existing inheritance tax law to the provisions of the new constitution. 
The legislature n:ust therefore have intended that all inheritance taxes distributed 
after Section 5331 was amended at least should be divided equally between the state 
and the local subdivision. I know of no constitutional impediment in the way of 
arriving at such a result. 

For all the foregoing reasons I am of the opinion that although the right to 
collect the tax in question accrued prior to the amendment of Section 5331 G. C., 
the tax must be distributed in accordance with the section as it now is. 

Very truly yours, 

JosEPH McGHEE, 
Attorney-Geueral. 



1504 OPimONS 

1ffl7. 

MUNICIPAL CORPORATIONS-POWER TO ISSUE BONDS UNDER SEC
TION 3939 NOT AUTHORITY TO ENGAGE IX BUSINESS OFOPERAT· 
lNG ICE PLANT-IF MUNICIPAL ICE PLANT PUBLIC UTILITY, 
UNDER CONSTITUTION, BONDS MAY BE ISSUED THEREFOR. 

The mere grant of power by the legislature to a municipal corporation to issue 
bonds for the purpose of constructing a 1111111icipal ice plant is not of itself suffir:ient 
authority to it to engage in the business of operating an ice plant. 

If a mnuicipal ice plant is a "public utility" within the meaning of Article 
XVIII, Section 4 et seq. of the Constitution, which apply to all municipalities, such· 
grant of power to issue bonds would, however, be fully efficacious. 

COLUMBUS, OIHo, December 13, 1918. 

B~reau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of November 2, re· 

questing my opinion as follows: 

"Under paragraph 27 of Section 3939 of the General Code, as amended, 
107 0. L., 553, a municipality may issue bonds for installing and operating 
a n:unicipal ice plant. We know of no other authority of law for the 
construction and operation of a municipal ice plant. 

Question: Is the authority to issue bonds sufficient authority in non
charter municipalities for the erection and operation· of municipal ice 
plants?" 

As you say, there is nothing in the General Code relating to th,e -powers of 
municipal corporations generally which authorizes such a municipal corporation to 
own .and operate a municipal ice plant. . 

If the Municipal Code were the sole source of the authority of a municipal cor-· 
poration in this regard, I should feel grave doubt as to whether the mere grant of 
power to issue bonds for the purpose of constructing an ice plant would be sufficient 
to authorize a 'municipality to embark in such an enterprise. 

However, under the present constitution of this state the authority of a munici
pal corporation to own and operate a public utility is not limited to that granted by 
the legislature, but is found in Article XVIII, Sections 4, 5 and 6, as follows: 

· "Section 4.-Any municipality may acquire, construct, own, leas·e and 
operate within or without its corporate limits, any public utility, the prod
uct or service of which is or is to be supplied to the municipality or its 
inhabitants, and may contract with others for any such product or service. 
The acquisition of any such public utility may be by condemnation or 
otherwise, and a n:unicipality may acquire thereby the use of, or full 
title to, the property and franchise of any company or person supplying 
to the municipality or its inhabitants the service or product of any such 
utility." 

"Section 5.-Any municipality proceeding to acquire, construct, own, 
lease or operate a public utility, or to contract with any person or com
pany therefor, shall act by ordinance and no such ordinance shall take 
effect until after thirty days from its passage. If within said thirty days 
a petition signed by ten per centum of the electors of the municipality 
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shall be filed with the executive authority thereof demanding a referendum 
on such ordinance it shall not take effect until submitted to the electors 
and approved by a majority of those voting thereon. The submission of 
any such question shall be governed by all the provisions of Section 8 of 
this article as to the submission of the question of choosing a charter com
mission." 

"Section 6.-Any municipality, owning or operating a public utility 
for the purpose of supplying the service or product thereof to the muni
cipality or its inhabitants, may also sell and deliver to others any transpor
tation service of such utility and the surplus product of any other utility 
in an amount not exceeding in either case fifty per centum of the total 
service or product supplied by such utility within the rr.unicipality." 

In this connection Section 12 of the same article provides as follows: 

"Any municipality which acquires, constructs or extends any public 
utility and desires to raise money for such purposes may issue mort
gage bonds therefor beyond the general limit of bonded indebtedness pre
scribed by law; provided that such mortgage bonds issued beyond the 
general limit of bonded indebtedness prescribed by law shall not impose 
any liability upon such municipality but shall be secured only upon the 
property and revenues of such public utility, including a franchise stating 
the terms upon which, in case of foreclosure, the purchaser may operate 
the same, which franchise shall in no case extend for a longer period than 
twenty years from the date of the sale of such utility and franchise on 
foreclosure." 

The reference in Section 12 to the authority of any municipality to issue mort
gage bonds is clearly not intended to exclude the issuance of general tax bonds as 
a means of acquiring, constructing or extending a public utility. On the contrary, 
it is clearly intimated in Section 12 that the IT.ortgage bonds may be in addition to 
bonds which are subject to the "general limit of bonded indebtedness prescribed 
by law." 

The above quoted provisions of the Home Rule amendment are, in my opinion, 
self-executing and apply to all municipalities. As much was clearly intimated in 
the leading case on the subject of the Home l{ule amendment, which is State ex rei. 
vs. Lynch, 88 0. S. 71. In the leading opinion of Shauck, C. J., in that case I find 
the following language: (p. 97) 

"Among those who had attentively studied the functions of written 
constitutions it was accepted as a sound proposition that a municipality 
might own and operate only such ut.ilities as it used in its municipal opera
tions. Those who are responsible for this amendment were aware that 
no enlargement of that capacity was denoted by the provisions of the third 
section that 'municipalities shall have authority to exercise all powers of 
local self-governrr.ent,' and, therefore, they employed the express language 
of the later section of the article to confer that capacity with respect to 
other utilities. * * *-" 

In other words, Judge Shauck intimated, if he did not expressly hold, in this 
passage from his opinion that the capacity to own and operate public utilities was 
conferred upon all municipal corporations by "the later section of the article,'' by 
which he meant of course Section 4. 

16-Vol. II-A. G. 
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I think it is clear, therefore, that all municipal corporations, non-charter as 
well as charter, have power to own and operate any public utility "the product or 
service of which is to be supplied to the municipality or its inhabitants." 

Of course, this conclusion still leaves open the question as to whether or not 
a municipal ice plant is a "public utility." This question is by no means easy of 
solution in the present confused state of the law on this vexed subject. If we 
go back to the time h:onored test of natural monopoly, that is, the existence of 
natural restrictions respecting production or distribution of a product or service, we 
would still be left in doubt, for there would seem to be no natural restriction upon 
the distribution of ice at least, such distribution being made by wagons, nor would 
there seem to be any natural limitation upon the production of artificial ice as any 
one who has the necessary capital may construct and operate an ice plant. The 
furnishing of artificial ice would therefore be brought with difficulty within the 
same category as the furnishing of electric current, gas, street car service, water, 
and the like, with respect to all of which there are natural limitations tending to a 
monopoly either upon the process of production as in the case of natural gas or 
in the process of distribution or direct rendition of the service as in the case of 
all of those enumerated. However, I am not prepared to say that a court would 
necessarily adhere strictly to the strict test of what constitutes a public utility which 
I have just suggested. 

On the other hand we find that the legislature has actually conferred upon 
municipalities the power to issue bonds for this purpose. This must be taken as 
a legislative determination to the effect that a municipal ice plant does con
stitute a public utility; for it must be presumed that the legislature in granting the 
power to issue bonds either determined or took it for granted that a municipal cor
poration having the power to own and operate a public utility would be thereby 
authorized to own and operate a municipal ice plant. 

In this state of legislation I would advise th,at it would be improper for the 
Bureau of Inspection and Supervision of Public Offices or any other state authority 
to question the power of a municipal corporation to own and operate an ice plant. 
To do so would be to question the constitutionality of the act. This should be 
done, in my judgment, at the instance of some taxpayer or other pecuniarily inter
ested party. As for myself, I would prefer not to express an opinion upon the 
question, feeling that in doubtful cases it is the duty of the attorney-general to 
strive to uphold the· constitutionality of a law rather than, as a general rule at 
least, to seek to strike it down. 

I answer your question therefore by saying that although the authority to issue 
bonds conferred by amended Section 3939 of the General Code for the purpose of 
installing and operating a municipal ice plant may not be in and of itself sufficient 
authority in non-charter municipalities for the erection and operation of a municipal 
ice plant, this authority may be coupled up with the grant of authority in the above 
quoted sections of the Horr.e Rule amendment to the constitution in such manner as 
to give color of authority to a municipal corporation, not only to issue bonds for 
the purpose, but also to undertake the enterprise of operating a municipal ice plant 
as a public utility; and that the ultimate question as to whether or not a municipal 
ice plant is a public utility should at this time, in view of the legislative action in 
the amendment of Section 3939, be regarded as a doubtful constitutional question 
which should be resolved by the administrative officers of the state in favor of the 
constitutionality of the statute and the existence of the power. 

Very tn:.ly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1608. 

APPROVAL OF LEASES TO THE :\IIA:\II VALLEY RAIL\VAY CO. AXD 
ROBERT F. \VOLFE, COLC:\IBGS, 0. 

CoL{;~mes, Omo, December 13, 1918. 

Hox. JoHN I. :\hLLER, Supcrilltclldcllt oi Public 1Vorhs, Columbus, Ohio. 

DEAR SIR :-I have your communication of Decem her 12, in which you enclose 
for my approval two leases, in triplicate, as follows: 

Valuatio11. 
To The l\liami Valley Railway Co., for railway right-of-way along 

the :tiL & E. canal, in :\Iiami county, Ohio------------------$8,766 66 
To Robert F. Wolfe, Columbus, Ohio, for Journal Island in Buck-

eye Lake, Fairfield county, Ohio __________________________ 3,333 33 

I have carefully examined these leases, find them correct in form and legal and 
arr. therefore returning the same to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH :\fcGHEE, 

A ttomey-Ge11 era!. 

1609. 

MUNICIPAL CORPORATIOXS--NILLAGE LIABLE FOR EXPEKSES W
CURRED BY BOARD OF HEALTH IX EST ABLISHL\'G QVARAXTINE 
HOSPITAL. 

Where a municipality established a quara~zti11e hospital within its limits, accepts 
patients residing in the township outside the mzmicipality aud cares for them in 
said hospital, the z•illage is liable for the expe11ses i11curred by the board of health 
in refel·ence thereto, under the provisions of Section 4451 G. C. 

CoL{;~!ll{;S, OHIO, December 13, 1918. 

HoN. JARED P. HuxLEY, Prosecuting Attonzey, Yozmgstown, Ohio. 

DEAR SIR :-I am in receipt of your communication which reads as follows: 

"This office has been requested to secure your opinion upon the fol
lowing facts: 

The village of Struthers in the past has made no levy for relief and 
support of the poor, these activities being exclusively discharged by the 
township trustees. 

The village of Struthers has establisher! a temporary hospital for the 
purpose of taking care of people suffering from Spanish Influenza which 
at the present time is an epideimc in said village. Patients suffering from 
this malady are also accepted from the township of Poland, within whose 
territorial limits the village of Struthers lies. 

It is now suggested by the authorities of the village of Struthers that 
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in view of the fact that the township has been bearing the expense of re
lief of the poor in the past, the village should assume the indebtedness in
cident to the establishment and maintenance of said hospital during the 
continuance of said Spanish Influenza epidemic. 

Should the village of Struthers or the trustees of Poland township 
bear such indebtedness for the establishment of said hospital and its main
tenance?" 

The answer to your question is mainly based upon three sections of the Gen
eral Code. That the village of Struthers, through the board of health, has full 
power and authority in law to erect a temporary hospital, is clearly evident from 
Sections 4456 and 4457 G. C. These sections read as follows: 

"Section 4456.-A municipality may establish a quarantine hospital 
within or without its limits. If without its limits, the consent of the 
municipality or township shall be first obtained, but such consent shall not 
be necessary if the hospital is more than eight hundred feet from any occu
pied house or public highway. When great emergency exists, the board 
of health may seize, occupy and temporarily use for a quarantine hospital, 
a suitable vacant house or building within its jurisdiction. The board of 
health of a municipality, having a quarantine hospital, shall have ex
clusive control thereof." 

"Section 4457.-The board of health may erect temporary wooden 
buildings or field hospitals deemed necessary for the isolation or protection 
of persons or freight supposed to be infected, and may employ nurses, 
physicians and laborers sufficient to operate them and sufficient police to 
guard therr.-. Such board may cause the disinfection, renovation or de
struction of bedding, clothing or other property belonging to corporations 

·or individuals when such action is deemed necessary by the board or a 
reasonable precaution against the spread of contagious or infectious dis
eases." 

If the municipality has authority to erect said quarantine hospitals and employ 
nurses, physicians and laborers sufficient to operate them, the next question to be 
considered is, who is responsible for the expenses incurred in the establishment and 
maintenance of the hospital? 

In my opinion the provisions of Section 4451 G. C. apply. This section reads 
as follows: 

"Section 4451.-When expenses are incurred by the board of health 
under the provisions of this chapter, upon application and certificate from 
such board, the council shall pass the necessary appropriation ordinances 
to pay the expenses so incurred and certified. The council may levy and 
set apart the necessary sum to pay such expenses and to carry into effect 
the provisions of this chapter. Such levy shall, however, be subject to the 
restrictions contained in this title." 

I think it is clear from this section .that the village of Struthers is liable for 
the indebtedness about which you make inquiry, and not the township of Poland, 
in which said village is located. 

I am aware that the question might arise as to whether said township should 
pay at least a part of the cost and expense of the establishment and maintenance of 
said hospital, because patients suffering from Spanish Influenza were accepted from 
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the township as well as from the tl'rritorial limits of said village. However, it is 
rr.y opinion this would not alter the principle above laid down. \\'hile the authori
ties of the village of Struthers might have refused to accept patients residing in the 
township of Poland, yet if said authorities did so accept patients from said town
ship, I know of no principle of law by which a part of the cost and expense of 
establishing and maintaining the hospital could be charged hack to the township. 

In an opinion rendered by me to Hon. C. ::\I. Caldwell, prosecuting attorney, on 
April 16, 1917, found in Volume I, Opinions of the Attorney-General for 1917, page 
508, I practically so held. The facts in that case differ somewhat from those in the 
one now before me, but it seems to me the same principle applies to both. In the 
case Mr. Caldwell presented, a certain village had quarantined a person who was 
a resident of the township outside the village, said person having been taken sick 
with a contagious disease while in the village, and the question arose as to who 
should pay the cost and expense of the quarantine when such quarantined person 
was unable to pay the same. I held that said cost must be borne by the village, 
and used the following language in said opinion: (p. 510) 

"There is no provision for charging such payment back to the town
ship or municipality in which the quarantined person might reside. The 
only time there can be such a charge back is when a person with a con
tagious disease is quarantined and is a legal resident of another county 
of the state and is unable to pay such expense." 

Hence it is my view that if the village of Struthers accepted patients from the 
township of Poland, admitted therr. to the hospital and took care of them while so 
located therein, it is the duty of said village to provide payment therefor under the 
provisions of Section 4451 G. C. 

I might say in passing, I am rendering this opinion upon the theory that the 
hospital established was a quarantine hospital and established for the purpose of 
isolating persons suffering with said disease and protecting other persons from the 
contagion of the same. A different question would arise if this hospital was a 
measure adopted merely to take care of what might be termed the indigent poor 
of the township and village. I take it that this was a regular quarantine hospital, 
frorr. the fact that you speak of the disease as an epidemic and that the hospital was 
erected not so much with a view to taking care of the indigent poor, but to pre
vent the spread of the epidemic. 

1610. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUXICIPAL CORPORATIOX-BOARD OF HEALTH-PERSON QUARAN
TIXED BY, SECTIOX 4436 APPLIES. 

Section 4436 G. C., a11d uot Section 3480, should be made to apply in a caseJ 
u:lzere a resident of a village is quarautined by the board of health of said village 
and said person so quarantined is in uccd of medical atte11tion and is unable to pay 
for the same. 

CoLL':IIBL'S, 0Hro, Decemher 14, 1918. 

HoN. SuMNER E. \VALTERS, Prosecuting Attomey, Van 1¥ ert, Ohio. 

DEAR SrR :-I am in receipt of your comrr.unication reading as follows: 
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"Some months ago Mr. A, a resident of the village of E, was quaran
tined by the board of health of said village of E. 11r. D, the attending 
physician, notified, in writing, the township trustees of the township in 
which said village of E is located, that he was attending :.rr. A. :.rr. D is 
now asking the township trustees to pay him for his services. 

Please advise me whether, in your judgment, Section 4436 of the Gen
eral Code, or the chapter embracing the Poor laws (3476-3496) govern and 
should be followed in the payment of this bill." 

The provisions of the General Code which lie primarily at the foundation of 
your question are Sections 3480 and 4436, which read as follows: 

"Section 3480.-When a person in a township or municipal corporation 
requires public relief, or the services of a physician or surgeon, complaint 
thereof shall be forthwith made by a person having knowledge of the fact 
to the township trustees, or proper municipal officer. If medical services 
are required, and no physician or surgeon is regularly employed by con
tract to furnish medical attendance to such poor, the physician called or at
tending shall immediately notify such trustees or officer, in writing, that he 
is attending such person, and thereupon the township or municipal cor
poration shall be liable for relief and services thereafter rendered such 
person, in such arr.ount as such trustees or proper officers determine to be 
just and reasonable. If such notice be not given within three days after 
such relief is afforded or services begin, the township or municipal cor
poration shall be liable only for relief or services rendered after notice 
has been given. Such trustees or officer, at any time, may order the dis
continuance of such services, and shall not be liable for services or relief 
thereafter rendered." 

"Section 4436.-When a house or other place is quarantined on account 
of contagious diseases, the board of health having jurisdiction shall pro
vide for all persons confined in such house or place, food, fuel, and all 
other necessaries of life, including medical attendance, medicine and 
nurses, when necessary. The expenses so incurred, except those for dis
infection, quarantine, or other measures strictly for the protection of the 
public, when properly certified by the president and clerk of the board of 
health, or health officer where there is no board of health, shall be paid 
by the person or persons quarantined, when able to make such payment, 
and when not by the municipality in which quarantined." 

Section 3480 G. C. is part of the act which has to do with the indigent poor 
of a township or municipal corporation, while Section 4436 is a part of the act re
lating to health conditions of municipalities, and especially with the board of health. 
Section 3480 is rather broad and general in its scope, while Section 4436 is specific 
and limited in its provisions, in that it applies to persons who are quarantined on 
account of contagious diseases. 

For this reason, inasmuch as your question relates to a person who was quar
antined by the board of health of a certain village, it is my opinion that Section 
4436 should be made to apply, rather than the provisions of the act of whkh Sec
tion 3480 is a part. 

While the above may be a sufficient answer to your question, it might be well, 
in order to have a somewhat broader foundation for the answer, to note the nature 
of the acts of which Sections 3480 and 4436 are a part. 

Sections 3476 to 3496 inc. G. C. relate to the indigent poor of a township or 
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municipality and are embodied in Ch. 1, Div. IV, Tit. XI of Part First. This act 
was originally passed as fonnci in 73 0. L. 233 and was an act entitled "For the re
lief of the poor." It rlealt with county infirrr.aries and the duties of township 
trustees. Section 11 of said act, which afterwards became Section 3476 G. C., pro
vided that the township should afford public support or relief to all persons therein 
who were in condition requiring the same. Section 14 thereof, which afterwards 
became Section 3480 G. C., provided for medical attention to those who might 
be in need of it. The whole act pertained to indigents or paupers as they are 
usually called. 

In 93 0. L. 261, an act is found entitled "To revise and improve the statutes of 
Ohio relating to the care of the floor." This act was passed in 1898. The section 
of this act which afterwards became Section 3476 G. C. was amended so that it 
included not only the township trustees, but also "the proper officers of each cor
poration therein." The section of the act which afterwards became Section 3480 
G. C. was also made to include the same provision. 

So that Sections 3476 to 3496 inc. G. C. furnish' a complete scheme for the sup· 
port of or relief to all persons within a township or. a municipal corporation who 
are in such a condition as to require it, whether it be medical or other relief. That 
is, this chapter makes provision for the support and relief of the poor, in the various 
townships and municipal corporations, who are in need of relief because of general 
and ordinary conditions. 

\Ve will now consider the general provisions in connection with the board of 
health of cities and villages. This act is found in Ch. II, Div. 5, Subd. 2, Tit. XII, 
Part First, being Sections 4404 to 4476 inc. G. C. The general headings of this 
chapter are: 

Organization and Powers. 
Diseases. Quarantine Hospitals. 

Nuisances. Dangerous Communicable 
Food and Supplies. Sanitary Plant. 

These headings indicate clearly the underlying principle of the chapter, viz., the 
preservation of the health of the people of the municipality. The narr.e, board of 
health, also clearly indicates this. \Vhen we consider the chapter in detail, we find 
that every provision thereof has to do with but one thing, anrl that is, that the 
board of health is to take such steps and adopt such measures as to prevent the 
inception of infectious and contagious diseases and the spreading of the same. It 
deals with water-closets, privies, cess-pools, sinks and drains; with yards, pens and 
stables, and the use, cleaning and emptying of the same; with the quarantining of 
persons exposed to infectious or contagious diseases and all kinds of buildings 
needed for said quarantine; with the disposition of bodies of persons dying with 
infectious or contagious diseases; with the erection and maintenance of quarantine 
hospitals; with the inspection of all kinds of foods and supplies with reference to 
wheth.er they are pure or not; and with the erection and maintenance of plants for 
the removal from the municipality of liquid or solid wastes dangerous to the public 
health. 

In all this there is not one word said relative to the indigent poor of the mu
nicipality, nor provision made in reference to them. This was not the object or 
purpose which the legislature had in mind in enacting the statute in regard to the 
board of health. The object and purpose of this chapter is specific and definite and 
relates entirely to the prevention of the inception of infectious and contagious dis
eases and the spreading of the same; while, as said before, the object and purpose 
of the chapter heretofore considered is just as definite and specific, to the effect 
that it deals entirely and absolutely with measures for relief of the poor, whether 
this relief be medical or otherwise. 
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Hence when we consider the two fundamental or basic sections of these two 
acts as applied to your question, and the general scope and nature of the acts 
themselves, I think we are safe in concluding that a state of facts, such as you sub
mit, should be controlled by Section 4436, rather than by Section 3480 G. C. 

I might call your attention to a decision of the circuit court found in 18 C. C. 
(N. S.) 196 in village of Barberton vs. Lohmers. In this case the court was not 
directly considering whether a state of facts, as set out by you, should come under 
Section 4436 or Section 3480 G. C., but it held, under facts very similar to those 
set out by you, that a physician would have a right of action against the municipality 
under the provisions of Section 4436. It was an action to recover compensation 
for medical services rendered to quarantined smallpox patients alleged to have 
been unable to pay therefor themselves. Of course the procedure of the physician 
in said circuit court case differed from the course pursued by the physician in 
your case, but to my mind the decision of the court at least tends to the point that 
Section 4436 is the proper section to control in those cases in which persons quar
antined are in need of medica~ attention and are unable to pay for the same. 

1611. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COLLATERAL INHERITA:t\CE TAX-BASED ON RIGHT TO RECEIVE 
AND NOT ON RIGHT TO TRANSMIT. 

Where a residuary estate is divided by will among four collateral relatives, the 
shares of two of whom are less than five hundred dollars in amount, the collateral 
inheritance tax is to be computed by subtracting these shares together with the sum 
of one thousand dollars from the total amount of such estate and is to be paid out 
of the share received by tlze two remaining collateral relatives in the proportion 
that they are entitled to share in what is left after these deductions are made. 

CoLU~IBL"S, OHIO, December 14, 1918. 

RoN. H. T. PHILLIPS, Probate Judge, Athens, Ohio. 

DEAR SIR :-In your letter of recent date you request my opinion as follows: 

"A dies testate leaving a net estate amounting to $5,000.00. By the 
terms of the will of A, $300.00 was given to a niece, B, $350.00 to a 
nephew, C, and the residue to two nephews, D and E. How much of the 
estate is subject to the collateral inheritance tax? Should the total in
heritance tax be paid from the residue willed to D and E, or should it be 
apportioned among the legatees according to the amount received by each?" 

You are advised, in accordance with principles laid down in numerous opinions 
of this department and the courts, that the tax in the case about which you inquire 
should be computed upon the sum of $3,350.00, and that the total tax should be paid 
by D and E in the proportions in which they are entitled to share in so much of the 
residue as exceeds the sum of $1,000.00. 

The tax is based upon the right to receive by inheritance and not upon the right 
to transmit. Each distributive share constitutes a separate subject of taxation. The 
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shares of A and B fall below the statutory exemption of $500.00 and are not tax
able; those of D and E arc taxalJle to the extent of the excess of the value of each 
above $500.00. I assume that the 'hares which they will respecth·ely get are both 
above the sum of $500.00 in value. 

For these reasons the conclusions which I have previously expressed have been 
arrived at. 

V cry truly yours, 
JosEPH :r-.IcGHEE, 

A ttorney-Ge11eral. 

1612. 

DOG LICENSE LAW-SHERIFF-DEPUTIES OF SHERIFF UNDER SAID 
LAW ORDINARY DEPUTY-DUTY OF SHERIFF TO SEIZE AT 
SIGHT. 

1. The deputy sheriffs who perform the duties devolving upon the sheriff under 
the law found in 107 0. L. 534, are the ordinary deputies selected by the sheriff 
under the law. 

2. The county commissioners must make an allowance for deputy hire, in view 
of the added duties placed upon the sheriff in said act. If the amount allowed should 
not be suf]icie1zt, the only remedy is for the sheriff to apply to the common pleas 
court for an additional allowance. 

3. c:nder the provisions of section 5652-7 G. C. (107 0. L. 535), the sheriff is 
required to seize at sight and impozmd a dog under the conditions therein set out, 
and is not required to file an affidavit before a justice of the peace, before he can 
make such seizure. 

CoLUMBt:S, 0Hro, December 14, 1918. 

HoN. FRANK B. GRovE, Prosecuting Attorney, Cadiz, Ohio. 

DEAR SIR :-I have your communication requesting my opinion on the follow
ing matter: 

"Under Section 2980-1 G. C., the commissioners of Harrison county, 
Ohio, fixed the deputy hire for the sheriff at about $400.00, said sum fixed 
being the greatest amount they could allow under said statute, i. e., they 
allowed the full 30 per cent of the fees, etc., collected by the sheriff, which 
fees arr.ounted to less than $2,000.00. 

The amount of deputy hire as so fixed by the commissioners is in
sufficient for the sheriff to employ deputy or deputies to enforce the pro
visions of the dog law, as found in 107 0. L. 534-540. 

Section 5652-8 G. C. (107 0. L. 535) provides that "county commis
sioners shall provide for the employment of deputy sheriffs necessary to 
en force the provisions of this act." 

My question is this: l\Iay the county commissioners make an allowance 
for the sheriff to provide pay for deputies mentioned in preceding para
graph, and have said amount of said allowance drawn from the county 
fund and placed to credit of the sheriff's fee fund to be used for such 
deputies? 

Or must the sheriff first expend the amount allowed by the commis
sioners under Section 2980-1 G. C., and then apply to the common pleas 
court for a further allowance as provided in said Section 2980-1? 
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I should further like to inquire whether you construe Section 5652-7 
(107 0. L. 535) as requiring the sheriff to seize untagged dogs on sight 
or inforrr.ation? Or before he can legally be required to take said un
tagged dogs must an affidavit be filed as mentioned in said section?" 

Your communication divides itself into three questions as follows: 

1. The nature of deputy sheriffs who are to be provided to perform 

the duties under the dog law as found in 107 0. L. 534. 
2. The payment of these deputies. 

3. Seizure of untagged dogs. 

In an opinion (No. 861) to Hon. Perry Smith on December 15, 1917, I held that 
the duty of seizing untagged dogs primarily rests with the sheriff of the county, 
and that if he performs this duty through a deputy, it must be done through his 
ordinary force of deputies, selected under the provisions of law relating to this 
matter; that is, the same force which performs the general duties devolving upon 
the sheriff must perform the duties set out in the above act, providing the sheriff 
desires to perform those duties through deputies. This opinion, I think, answers 
your first query and I am enclosing a copy of the same for your consideration. 

In an opinion (No. 973) rendererd to Hon. John V. Campbell, prosecuting at
torney, on January 29, 1918, I held that the deputy sheriffs who performed the duties 
under the law designated above are to be paid in the same manner as are the or
dinary deputies in the sheriff's office. In other words, the sheriff must make his 
report to the county commissioners, and said commissioners make an allowance, in 
accordance with the provisions of law, which will take care of the full deputy force 
needed by the sheriff. To be sure the county commissioners would take into con
sideration the added duties placed upon the sheriff under the above law and would 
make their allowance in view of said added duties. Of course if your commission
ers have allowed the maximum for deputy hire, the sheriff of your county can not 
do otherwise than to apply to the comrr.on pleas court of your county for an ad
ditional allowance for deputy hire. I am enclosing a copy of said opinion No. 973, 
which I think fully answers your second question. 

Your third question asks for a construction of Section 5652-7 G. C. ( 107 0. L. 
535), which reads as follows: 

"County sheriffs shall seize and impound all dogs more than three 
months of age, except dogs kept constantly confined in a registered dog 
kennel found not wearing valid registration tags. Upon affidavit made be
fore a justice of the peace, that a dog more than three months of age and 
not kept constantly confined in a registered dog kennel is not wearing a 
valid registration tag and is at large, or is kept or harboured in his town
ship, such justice of the peace shall forthwith. order the sheriff of the 
county to seize and impound such animal. Thereupon such sheriff shall 
immediately seize and impound such dog so complained of. Such sheriff 
shall forthwith give notice to the owner of such dog, if such owner be 
known to the sheriff, that such dog has been impounded, and that the same 
will be sold or destroyed if not redeemed within four days. If the owner 
of such dog be not known to the sheriff, he shall post a notice in the county 
court house describing the dog and place where seized, and advising the un
known owner that such dog will be sold or destroyed if not redeemed 
within four days." 
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In order to understand this section, it will be well for us to consider Section 
5652-6 G. C., which reads as follows (107 0. L. 535): 

"Every registered dog, except dogs constantly confined to registered 
kennels, shall at all tirr.es wear a valid tag issued in connection with the 
certificate evidencing such registration. Failure at any time to wear such 
valid tag shall he prima facie e\"idence of lack of registration and shall 
subject any dog found not wearing such valid tag to impounding, sale or 
destruction, as hereinafter prO\·ided." 

Section 5652-7, supra, specifically provides that county sheriffs shall seize and 
impound all dogs more than three months of age, unless they are dogs kept con
stantly confined in a registered dog kennel, or unless they are wearing a valid 
registration tag. In my opinion this requires the sheriff to seize untagged dogs 
outside of a registered dog kennel, without the necessity of filing an affidavit before 
a justice of the peace. The latter part of this section gives the right to any individ
ual to appear before a justice of the peace and file an affidavit stating that a dog 
more than three months of age, and not kept constantly confined in a registered dog 
kennel, is not wearing a vali(l registration tag and is at large. \Yhen such an affi
davit is filed, the justice notifies the sheriff, at which time it immediately becomes his 
duty to seize and impound the dog so complained of. But this provision dues not 
have any effect upon the duty of the sheriff to seize upon sight and impound a dog, 
as hereinbefore set out. 

1613. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COMMON PLEAS COURT-POWER TO CO:M:\IIT CHILD TO CHILDREN'S 
HOME. 

A common pleas court exercisiug the divorce jurisdiction is without power to 
con~mit a child to the children's home of a cou1zty in the sense that it may order the 
officials of such lzo111e to receh·e tlze child; but it may order a1zy person who may be 
a party in the case to place suclz child in suclz children's lzomc by compl-ying ·u:~tlz the 
statutory procedure for tlze voluntary placing of children in such home. 

CoLt:MBrs, 0Hro, December 14, 1918. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN :-Some time ago I received from you a request for opinion in 
the following language: 

"\Ve find that occasionally a judge of the common pleas court is com
mitting dependent children to a county children's home. This has been 
occurring where there seems to be a designation of the judge of the pro
bate court to act in the capacity of judge of the juvenile court. 

\Ve wish to inquire whether a commitrr.ent by the judge of the com
mon pleas court, under such circumstances, is legal, and if the superin
tendent of the county children's home is required to accept such commit
ment. See Section 1639 of the General Code." 
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Section 1639 General Code, referred to in your letter, relates to the exercise of 
the juvenile jurisdiction. 

Suspecting the possibility of misunderstanding, I later requested specific in
formation from you relative to the facts upon which your question was based, and 
am just in receipt of such information in the form of abstracts of records and 
journal entries in five cases, as follows: 

"Dreyfuse Case No. 1. 

Three children. Admitted to County Children's Home, 
3-3-16, by one trustee upon application of the Associated Charities and 
juvenile probation officer. Parents separated, mother living in adultery. 

Later, action for non-support brought by trustees of children's home, 
in corr.mon pleas court against father, resident of Seneca county. Man 
indicted by grand jury of county 4·9-17. April 11, 1917, de
fendant pleaded gtiilty for non-support of children and court fixed bond 
of $500 and placed order of $4 per week for the support of children, ap
pointing a guardian as trustee, these payments to be continued until each 
child attains the age of sixteen years. The said trustee was further or
dered to pay this money to the children's home. 

Halliwell Case No. 2. 

Two children, admitted to County Child~en's Home, 4-20-17, 
by one trustee upon application of an aunt. Divorce proceedings in court 
December, 1916, were dismissed, male children being given to an aunt and 
the female child to the mother of the defendant who was ordered to pay 
for the support of the children. Order fails to state how much. This 
aunt secured the admission of the boys to the county home. Father later 
voluntarily agreed to contribute through the clerk of the court $4 a week 
toward the support of his boys. 

Drake Case No. 3. 

Two boys, placed in County Children's Home, 10·13-17, 
by order of common pleas judge, with order on father to pay $2 a week 
for support, with a further order that if he was not able to pay, he should 
present himself to the home and the rr.atron would furnish him with 
work to do to the extent of his indebtedness. l\Iatron complained that 
she could not tolerate about the place a man of :Mr. Drake's character and 
reputation and to give him work would be impossible. The judge there
fore secured the placing of the boys in family homes. 

Commitment on October 1, 1917, of common pleas court of the boys, 
Andrew and John, to County Children's Home. On October 25, 
1917, custody and control of common pleas court released in this case in 
favor of juvenile court. 

Neusbaum Case, No.4. 

--- 1:\ eusbaurr. admitted to 
12-10-12, by trustee on application of mother; 
napped from county home on 12-18-12 by father. 
ordered child to live with mother, and father 

County Children's Home, 
parents separated. Kid
Later divorce trial, court 
to pay support. Mother 
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later remarried, later separated; claims she could not keep child on what 
court sent to her; child admitted to county home 6-12-18 as a boarder. 
Common pleas judge sent for father and requested him to make provis
ion for the care of the child who by order of court was on July 6, 1918, 
placed out in family home. 

Gralzam C asc, .\' o. 5. 

Children admitted to County Children's Home 3·29-18 on 
order common pleas juclge. After divorce proceedings which were de
nied and dismissed, children were placed in children's horr_e on court order 
with charge of $8 per week toward the <;Upport of the children." 

I observe at once that cases X os. 1, 2 and 4 do not answer the description set 
forth in your original letter, inasmuch as they are not commitments at all but in 
each of them the children were admitted on application to the trustees of the home 
under favor of Section 3089 or Section 3090 of the General Code. Xo such ques
tion as that originally submitted by you is therefore even remotely raised in these 
cases. 

Turning now to cases Xos. 3 and 5 I find that the following journal entries 
were made: 

Case No. 3.-Drake vs. Drake. 

"On this first day of October, 1917, it appearing to the court that the 
defendant, --- Drake, has not a fit place to keep the two boys, minor 
children of the parties, that they have not had proper care or schooling in 
the last year, at least, and that there is no dependence to be placed upon 
the defendant that he will be able to take proper care of them or send 
them regularly to school, it is ordered that the said children, and 
---, be committed to the County Orphans' Home until fur
ther order herein, and that the defendant contribute to their mainlenance 
there at least the sum of two ($2.00) dollars per week in advance. 

On this, 25th day of October, 1917, it appearing to the court that the 
children of the parties herein, , are in need of juvenile juris
diction as now exercised by the juvenile court of this county, in order that 
they may be properly reared and educated as conterr.plated by the statute 
of this state, and that this court is not provided with the proper agencies 
to that end. 

It is ordered that the custody and control of this court be released in 
favor of said juvenile court, and that said court be requested to take charge 
of said children and make such order in the premises as may seem to be 
to the best interest of the children." 

Case No. 5.-Graham vs. Graham. 

"* * * it is ordered that a divorce he denied them and each of them 
and that both the petition and the cross petition therefor be dismissed. 

And the court further finding that neither the plaintiff nor the defend
ant is a proper person to have the care and custody of said children, it 
is ordered by the court that the care and custody of ~aid children be con
fided to the County Orphans' Home and the defendant is or
dered to pay the sum of $8.00 per week for their support, said payments 
to be made through the clerk of this court." 
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J\'" either of these cases really raises the question which you submit in your gen
eral letter. For in that letter you state as a conclusion that the judge of the com
mon pleas court has assumed to exercise juvenile jurisdiction without being desig
nated to exercise that jurisdiction, whereas the journal entries which I have quoted 
show that in both cases now under consideration the common pleas court was ex
ercising the divorce jurisdiction and not the juvenile jurisdiction. Arr.ong the 
powers of the common pleas court in the exercise of the divorce jurisdiction is that 
set forth in Section 11987 of the General Code, as follows: 

"* * * The court shall make such order for the disposition, care 
and maintenance of the children, if any, as is just." 

This jurisdiction is a continuing one in the sense that the order for disposition, 
care and maintenance n:ay be modified from time to time whether there is any reser
vation in the original order to that effect or not. 

Hoffman vs. Hoffman, 15 0. S. 427. Rogers vs. Rogers, 51 0. S. 1. 

Jurisdiction in divorce cases, in so far as the power to award alimony and 
regulate the custody, etc., of the children is concerned, is exercised upon equitable 
principles, one of which is that the court acts in personam. In this respect the 
jurisdiction and powers of the court differ both from its jurisdiction and powers 
respecting the decree of divorce itself and from the jurisdiction and powers of the 
court exercising juvenile jurisdiction in adjudicating upon the status of a child. 
In cases of the last two described classes the court acts quasi in rem. 

It is indispensable to the valid exercise of jurisdiction in personam that the 
decrees and orders of the court shall be directed to persons who are parties in the 
case and upon whom the process of the court has been personally served. For this 
reason alone a divorce court is without power to order any person or institution 
which is not a party to the case to assume the custody of rr.inor children. More
over, consideration of the statutes relative to the admission of children into a county 
or district children's home discloses the fact that there are two methods by which 
children may be admitted: These may be described as application and commitment. 
In the one case, exemplified by statutes already referred to, the efficient official act 
which constitutes a child a legal inmate of a children's home is the order of ad
mission on the part of the trustees of the home; in the other case, that act is an 
order of a court having jurisdiction directed to the proper officers of the home 
and binding on them whether agreed to by them or not. Without quoting statutes 
it is sufficient to say that the juvenile court is expressly authorized to commit chil
dren to children's horr.es as well as to other institutions, whereas the common pleas 
court in the exercise of divorce jurisdiction is not given such express authority. 
For reasons which I have previously stated, I do not think that such authority could 
be claimed by implication arising from Section 11987. 

I therefore arrive at the conclusion that a common pleas court exercising di
vorce jurisdiction is without power to commit a child to a children's home. 

But, though technically such commitment can not be made by a divorce court 
in a direct way, a child may be placed in a children's home as a result of a decree 
of such a court in the following manner: 

The court acting in persouam may order the parties, husband and wife pre
sumably, and more particularly the one party having the actual custody of the child 
at the time, to take such steps as rr.ay be necessary to place such child in a children's 
home or in any other public or private institution. It then becomes incumbent 
upon such parties to comply with the order of the court at peril of proceedings in 
contempt. Such compliance can be effected only by making application to the 
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trustees of the home in the case of c. children's home; if the trustees refuse ad
mission to the child for any proper reason, the court would have to take other action, 
being without power, as has been stated, to compel the trustees to recein the child; 
but should the trustees admit the child under such circumstances it would !Je 
legally admitted. 

X ow in case X o. 3 the court exercising dh·orce jurisdiction appears to have 
assumed power to commit children to the " County Orphans' Home."' 
Technically this order was void for reasons already stated. It nevertheless appears 
that the children referred to in the order were admitted to the horr.e and that suh
sequently the common pleas court, perhaps feeliug uua!Jle to deal with the situation, 
had released the custody of the children to ti)e juvenile court. Such release, I may 
say, was necessary for the divorce court having previously acquired juri;,uiction 
the juvenile court could not properly have interfered and assumed control of the 
custody of the children without such action. on the part of the common pleas court. 

In Re: Angeline E. Crist, R9 0. S. 33. Children's Home vs. Fetter, 
90 0. S. 110. Orphan Asylum vs. Soule, 24 C. C. n. s. 151. 

If the juvenile court has assumed jurisdiction in this case, which dues not ap· 
pear, and if in the exercise of such jurisdiction it has ordered the children to re
main in the children's home in question, it would appear that no question could now 
be raised as to the legality of their status as inmates of such home. It must be 
admitted, however, that there was an irregularity in this case, though not the 
kind of irregularity suspected by you as indicated in your general inquiry. That 
is to say, the defect in proceedings did not arise from an attempt on the part of 
the common pleas court to exercise juvenile jurisdiction but rather frorr. an at
tempt on the part of the common pleas court, having properly acquired divorce 
jurisdiction, to exercise that jurisdiction in an improper manner. 

In case No. 5 the entry shows that the court did not frame its decree in the 
objectionable manner in which the decree in case X o. 3 was framed. The order 
was that the custody and control of the children "be confided to the --- -
County Children's Home." This order was proper and amounted to a direction to 
the parties in the case to take the proper steps to place the children in the home. 
The detailed statement of facts upon which your abstract is based seems to show 
that the authorities of the children's home regarded this order as in the nature 
of a commitment and accepted the children into the home without forrr.al applica
tion. This was erroneous, and for that reason the children are not properly inmates 
of the home; they may be made so, if desired, however by complying with the 
statutes relative to the voluntary admission of children to the home. 

Very truly yours, 
JoSEPH ::\IcGHEf., 

At f om c y-G c 11 era l. 

1614. 

ADJUTANT GEXERAL----DUTY OF, RE ::\IAIXTEXAXCE LEGISLATIVE 
HALLS-RE APPOIXT:\IEXT OF E:.IPLOYES. 

I. The duty of the adjutant general rcspccti11g the mailztenance and repair 
of the legislative halls is limited b:y Section 150 of the General Code to their prepa
ratioll for the receptioll of the general assembly at the comme1zccment of each ses-
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sian. Such work required to be do11e during the session may, without conflict with 
this section, be done under the supervision of the respective houses and paid for 
out of appropriations for their purposes, as may be the cleaning and renovation 
necessary at the conclusion of a session and after the aJjournme11t thereof. 

Under Section 150 G. C. and appropriations to the House and Senate, respect
ively, for purposes of cleani11g, repairs, etc., the renovation of the legislative halls 
immediately preceding the regular session of the general assembly devolves upon the 
adjutant general and such appropriations ·can not be lawfully extended for such 
purpose. 

2. The adjuta11t general is without power to appoint more tha11 the three offi
cers with police powers mentioned in Section 151 G. C. Such power can not be de
rived from an appropriation for the salaries of six policemen. 

Such appropriation bill constitutes authority to employ and pay the extra police
men as general employes, though they might not lawfully exercise the police powers 
provided by statute. 

CoLUMBUS, OHIO, December 16, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your request for an early opinion upon the following ques
tions: 

"Under the language of Section 150 G. C., is the adjutant general re
quired to renovate the furniture, carpets, curtains, clocks and other equip
ment of the legislative halls, and make all necessary repairs therein which 
may become necessary during the session of the legislature; or may that 
body, by resolutions, authorize its own employees to renovate carpets, cur
tains, clocks and other fixtures and supplies and to rr.ake such repairs either 
during the session of the legislature, or after its adjournment? 

Section 151 G. C. specifically designates the number of certain em
ployees that may be appointed by the adjutant general, and Section 154 G. 
C. >pecifically de~ignates the pay of such appointees. 

:\lay the adjutant general, in the face of the provisions of Section 151 
G. C., appoint more of such employees than are therein designated, and may 
the legi~lature legally provide compensation for a greater number of such 
employes in the appropriation bill than are so specified by Sections 151 and 
154G.C.? 

In other words, where the law specifically fixes the number of em
ployees, and fixes their compensation, may the legislature, in its appro
priation bills, legally provide funds for a greater number, or at a higher 
corr.pensation ?" 

Sections 150, 151 and 154 G. C., referred to in your inquiry, provide as follows: 

"Section 150.-The superintendent shall annually make a report of his 
transactions to the governor, keep the state house, grounds and appurte
nances constantly protected and in order, and prepare the legislative halls 
for the reception of the general assembly at the commencement of each 
session." 

"Sec:ion 151.-The adjutant general shall appoint for the term of two 
years one day policeman, one night policeman and one visitors' attendant." 

"Section 154.-The day policeman and visitors' attendant shall receive 
an annual salary of seven hundred and twenty dollars, and the night 
policeman shall receive an annual salary of eight hundred dollars. 
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Section 150, the interpretation whereof is involved in your first question, clearly 
limits the duty of the adjutant general as superintendent of the state house to pre
paring the legislative halls for the reception of the general ass~:mbly at the com
mencement of each ses5ion. This particular duty is separately enjoined upon him 
by the section, so that I would fine! it impossible to reach the conclusion that the 
continuing care of the lcgislatin halls devolves upon the adjutant general in his 
capacity as superintendent under the provision that he shall "keep the state house, 
grounds and appurtenances constantly protected and in order." X or could I say that 
the adjutant general acquires general authority to care for the legislative halls as a 
part of the state house, etc., under Section 146 of the General Code, which gives 
to him "supervision and control of the state house and heating plant therein, the 
fixing and placing of all offices, con:missions, departments and bureaus of the state 
therein, * * * 1r.aterials and persons employed in and about the state house, 
the grounds and appurtenances thereof and all work or materials required in or 
about them." 

That is to say, if the general assembly had intended in enacting these statutes 
,:to give to the adjutant general the power and the duty to attend to the care and 
maintenance of the legislative halls generally, it would not have dealt specifically 
with his duty as regards the legislative halls in the way in which it actually deals 
with that duty in Section 150. 

I am therefore of the opinion that the adjutant general has nothing to do with 
the care, renovation and repair of the equipment in the legislative halls duri11g the 
session of the legislature. His duty is fully discharged when he has prepared such 
halls for the reception of the general assembly "at the commencement of each 
sessio11." 

A somewhat closer question is presented by that part of your question which 
deals with the cleaning, etc., which has to he done after the conclusion of a legis
lative session. The General Code sections which have been referred to and quoted 
leave this question very rr.uch in doubt. Certainly the sections are not explicit 
enough to control a given ;ession of the general assembly in the proper expenditure 
of the moneys appropri~tt'd for the use of the separate houses. So that in practice 
if in making up the budget for the House of Representatives and the Senate, re
spectively, appropriations are made upon the assumption that at the conclusion of 
th,e session the hall devoted to each branch of the assembly is to be cleaned and 
renovated, so that it is left in good condition for other proper uses during the re· 
cess or adjournment of the assembly, and then by proper House or Senate resolu
tions provision is made for expending these appropriations in the doing of such 
work, such expenditures are, in my opinion, legal. 

From conversations with you I have gathered the impression that your first 
question relates to a state of facts more specific than that described in your formal 
inquiry. I shall attempt to cover these facts as I understand them: 

The time for the commencement of the regular session of the general asserr.bly 
is at hand; the legislative halls presumably stand in need of renovation and clean
ing in preparation for that session; the sergeants-at-arms of the respective houses 
or other representatives of such houses of the general assembly are preparing to 
make, or are rr.aking, these repairs and doing this cleaning. 

This, in my opinion, is improper. As I have pointed out, the plain duty of 
preparing the legislative halls for the reception of the general assembly rests upon 
the adjutant general. The appropriations made for the House and Senate, respec· 
tively, at the last session of the general assembly do not in any wise conflict with the 
provisions of Section 150 of the General Code, as it must be presumed that those 
appropriations are intended to provide for maintenance and repair, etc., in and about 
the legislative halls during the sessions and immediately after the conclusion thereof. 
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Answering your second question, I beg to advise that without n:ore authority 
than what is set forth in Section 151 G. C. the adjutant general may not, of course, 
appoint or employ in his capacity as superintendent of the state house any police
men or attendants other than those therein mentioned. I take it, however, that your 
question is asked in the light of appropriations which have been made, such as that 
which I find in 107 Ohio Laws, 265, setting aside under the head of "Personal Serv
ice-State House and Grounds" a sum so itemized as to care for the compensa
tion of the following employes: 

"Superintendent of laborers, 11 laborers, 2 night policemen, 2 visitors' 
attendants, 2 day policemen, carpenter, chief engineer, 2 engineers, 2 fire
men, 2 elevator attendants." 

Here are appropriations to pay twenty-six employes instead of the three 
specifically mentioned in Section: 151. I take it, however, that your question does 
not relate to all of these employes. For example, the superintendent of laborers. 
the chief engineer, the carpenter, the under-engineers, the firemen and the elevator 
attendants are not employes of the character mentioned in Section 151. While 
the adjutant general is not specifically by statute authorized to err.ploy other persons, 
yet the inference is plain that, subject to such appropriations as the general assem
bly may make, he is to have authority to do so. When he is given by Section 146 
supervision of the heating plant of the state house he is not, of course, expected 
to operate that plant in his own proper person. The same principle holds good for 
and justifies all the appropriations made save those for the six policemen men
tioned in the appropriation. The statute gives him three, who are respectively 
designated as a day policeman, a night policeman and a visitors' attendant. It is 
very clear, however, that the visitors' attendant is just as much a "policeman" as 
either of the other two who are mentioned (See Sections 152 and 153 G. C., not 
quoted). 

In short, the appropriation multiplies by two the number of persons to be 
appointed by the adjutant general for each of these positions; he is to have two 
day policemen instead of one, two night policemen instead of one and two vis
itors' attendants instead of one. 

I am very clearly of the opinion that the extra policemen and attendants thus 
provided for can not exercise the police powers rr.entioned in Sections 152 and 153 
of the General Code; that is to say, they can not take an oath of office, they are 
not entitled to wear a uniform and badge of office and they have not the same 
authority to make arrests as policemen of cities, etc. These police powers are 
conferred by law upon three persons only and not six. 

I think it follows from this that, strictly speaking, the appropriations for ad
ditional policemen, etc., are ineffectual to create additional officers of this class; so 
that, still dealing with the question from the standpoint of strict logic, the ad
jutant general is not authorized by the appropriations alone to have more than the 
one day policeman, the one night policeman and the one visitors' attendant which 
the statute authorizes him to appoint. Not being empowered to appoint such ad
ditional officers, the provision as to their compensation might be said necessarily 
to be equally ineffectual. However, I have already stated that, in my opinion, the 
law does not limit the number of employes which may be authorized by appropria
tion in the departrr.ent of the adjutant general as superintendent of the state house, 
etc. Therefore, while it is probably true that the additional policemen referred 
to in the appropriation could not, strictly speaking, have or exercise police powers, 
I would be further of the opinion that their employment in a general capacity as 
assistants to the adjutant general would not be illegal. You are not interested 
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in the powers of these officers or employes but merdy in the question as to whether 
compensation may be lawfully paid to them. This question, I think, must be an
swered in the affirmative. I take it that the err.ployc~ in question han already 
rendered services and that your question relates to the legality of payments pre
viously made. I am of the opinion that such payments were legal. 

Your second question also rai,cs the issue as to whether the salaries mentioned 
in Section 154 can be exceeded under favor of the appropriation. It does not ap
pear that such has been the case, ho\\"C\"cr, as the amounts appropriated for the 
salaries of night policemen, day policemen and visitors' attendants arc in each in
stance exactly twice the amount rr.entioned in Section 15-l of the General Code. 
Unless, therefore, I am informed that what you hint at in this part of your ques· 
tion has actually been done or attcmvted I would ]Jrcfer not to paos upon that 
feature of your question. 

For all the foregoing reasons, then, I answer your questions as follows: 
(1) The duty of the adjutant general respecting the maintenance and repair 

of the legislative halls is limited by Section 150 of the General Code to their pre
paration for the reception of the general assembly at the commencement of each 
session. Such work required to be done during the session may, without conflict 
with this section, be done under the supervision of the respective houses and paid 
for out of appropriations for their purposes, as may be the cleaning and renovation 
necessary at the conclusion of a session and after the adjournment thereof. 

Under Section 150 G. C. and appropriations to the House and Senate, respec
tively, for purposes of cleaning, repairs, etc., the renovation of the legislative halls 
immediately preceding the regular session of the general assembly devolves upon the 
adjutant general and such appropriations can not be lawfully extended for such 
purpose. 

(2) The adjutant general is without power to appoint more than the three 
officers with police powers mentioned in Section 151 G. C. Such power can not be 
derived from an appropriation for the salaries of six policemen. 

Such appropriation bill constitutes authority to crr.ploy and pay the extra police
men as general employes, though they might not lawfully exercise the police powers 
provided by statute. 

Very truly yours, 
JoSEPH :McGHEE, 

A ttonzey-General. 

1615. 

APPROVAL OF FIXAL RESOLVTIOXS FOR ROAD DIPROVE:\IEXT IN 
CLERMONT, JACKSOX, JEFFERSOX, ).IADISOX, ).!ORGAN AND 
SUl\D.IIT COUNTIES. 

CoLU~!Bus, OHIO, December 16, 1918 

HaN. CLINTON CowE:-r, State llighway Commissimzer, Columbus, Ohio. 

DEAR SIR :-I have your letter of December 13, in which you enclose for my 
approval, final resolutions for the following improvements: 

Milford-Hillsboro Road.-1. C. H. Ko. 9, Section N-1, Clermont 
county. 

Jackson·McArthur Road-!. C. H. 1\o. 396, Section I. Jackson coun
ty, (Cont. No.2). 
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Jackson-Pomeroy Road-1. C. H. Xo. 395, Section F, Jackson county, 
(Cont. No. 1) . 

.Skelly-Empire Road-1. C. H. Xo. 378, Section A, Jefferson county. 
Marysville-London Road-1. C. H. Xo. 239, Section C-2, ~fadison 

county. 
McConnelsville-~farietta Road-I. C. H. No. 393, Section P, Morgan 

county. 
Akron-Canton Road-1. C. H. No. 66, Section R, Summit county. 

I have carefully examined said resolutions, find them correct in form and legal 
and am therefore returning the same to you with my approval endorsed thereon in 
accordance with the provisions of Section 1218 G. C. 

1616. 

Very truly yours, 
JoSEPH :McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATION-CITY SOLICITOR AS POLICE COURT 
PROSECUTOR NOT ENTITLED TO COMPENSATIOX UNDER SEC
TION 13440. 

A city solicitor or assistant designated as prosecutor of the mayor's or police 
court is not entitled to com,Pensation under Section 13440 G. C. for services rendered 
in the prosecution of the cases enumerated in said section in such courts. 

CoLUMBUS, OHIO, December 16, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of September 11, 1918, as follows: 

"We respectfully request your written opinion upon the following 
matter: 

Is a city solicitor or assistant, designated as prosecutor of the mayor's 
or police court, entitled to the compensation fixed by Section 13440 G. C., 
for prosecutions in such cases before the mayor or police court of a mu
nicipality? See also Section 4306 and 4307 G. C." 

Sections 4306 and 4307 of the General Code read : 

Section 4306-"The solicitor shall also be prosecuting attorney of the 
police or mayor's court. \Vhen council allows an assistant or assistants to 
the solicitor, he may designate an assistant or assistants to act as prosecu
ting attorney or attorneys of the police or mayor's court. The person thus 
designated shall be subject to the approval of the city council." 

Section 4307.-"The prosecuting attorney of the police or mayor's court 
shall prosecute all cases brought before such court, and perform the same 
duties, as far as they are applicable thereto, as required of the prosecuting 
attorney of the county. The city solicitor or the assistant or assistants 
whom he may designate to act as prosecuting attorney or attorneys of the 
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police or mayor's court, shall receiYe for this service such compensation as 
council may prescribe, and such additional compensation as the county com
rr.issioners shall allow." 

You will note that Sections 4306 and 4307 make it the duty of the solicitor to 
prosecute all cases brought before the police or mayor's court. Section 13440 G. C. 
provides that the humane society "may employ an attorney to prosecute" certain 
cases therein enumerated. If the humane society does not see fit to employ an 
attorney, it is the duty of the city ~nli<itor to act in these cases. For this reason 
it is my opinion that the city solicitor may not be allowed any additional compensa
tion for his serYices with respect to the ca,es enumerated in Section 13440 G. C. 

Very truly your.;, 
JoSEPH :\IcGIIEE, 

A ttomey-Gclleral. 

1617. 

DISAPPROVAL OF BO:\D ISSUE OF U:\IOX TOW:\ SHIP RURAL 
SCHOOL DISTRICT, LICKI:\G COU:\TY-$2,500.00. 

CoLL'MBt:s, OHIO, December 18, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Union Township Rural School district, Licking 
county, Ohio, in the sum of $2,500.00 for the purpose of completing a school 
building in the course of erection in said school district. 

I have examined the transcript of the proceedings of the Luard of education 
of Union Township Rural School district, Licking county, Ohio, relating to the 
above issue of bonds. 

This proposed issue of bonds is one by the board of education of said Rural 
School district without a vote of the electors under authority of Section 7629 G. C. 

As a result of my examination of this transcript I am compelled to disapprove 
said issue specifically for the reason that the board of education in the resolutior 
providing for this issue of bonds did not rr.ake any provision for an annual lev} 
of taxes for interest and ;inking fund purposes on said bonds, as required by Sec
tion 11 of Article XII of the State Constitution, which reads as follows: 

"Xo bonded indebtedness of the state or any political sub-divisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

The above quoted prov1s10n of the State Constitution is obviously mandatory 
and the failure of the board of education in the adoption of this resolution to com
ply therewith leaYes me no discretion to do otherwise than to disapprove the issue. 

An examination of the transcript discloses two other defects, which may be 
briefly noted : 
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( 1) The transcript shows that this school district has an outstanding bonded 
indebtedness. This being so the board of education of the school district is re
quired under Section 7614 G. C. to provide a sinking fund with respect to said 
bonded indebtedness to be managed by a board of commissioners of the sinking 
fund of said school district to be appointed in the manner provided in said section. 
Under the provisions of Section 7619 G. C., the board of education is required to 
offer this proposed issue of bonds to said board of commissioners of the sinking 
fund of the school district before otherwise disposing of the same, and under Section 
1465-58 G. C., the Industrial Commission of Ohio is authorized to purchase only such 
school bonds as shall first have been offered to the board of commissioners of the 
sinking fund of the school district and by such board rejected. 

(2) The transcript shows that the tax duplicate valuation of taxable real and 
personal property in such school district is $2,131,930.00. Presun:ably these figures 
represent the tax duplicate valuation of the school district for the year 1918. The 
issue of bonds here under consideration, as one provided for during the current 
school year, is limited with respect to the authorized amount thereof under Section 
7629 by the tax duplicate valuation of the year 1917. It is altogether probable that 
the tax duplicate valuation of the taxable real and personal property in said school 
district for the year 1917 was sufficient under the limitation provided in Section 7629 
G. C. to authorize this issue of bonds in the amount above stated. However, the 
transcript should properly have stated said tax duplicate valuation of the school dis
trict for the year 1917. 

By reason of the objections first above noted herein said issue of bonds is 
hereby disapproved and you are advised not to purchase same upon the present 
legislation of the board of education providing for said issue. 

Said transcript is herewith enclosed for return to the clerk of the board of 
education of said school district. Very truly yours, 

1618. 

JosEPH McGHEE, 

Attorney-General. 

BOARD OF EDUCATIO:t\'"-SCHOOLS-U:.'-JLESS BO::-JDS ISSUED UNDER 
SECTION 7625 PROVIDE FOR El>IERGEXCY UXDER SECTION 7630-1 
RESOLUTION MUST DETER:\IINE FUNDS RAISABLE UNDER SEC· 
TION 7629 NOT SUFFICIENT-DISAPPROVAL OF BOXD ISSUE OF 
DEFIANCE CITY SCHOOL DISTRICT-$30,000. 

Unless a proposed issue of bonds by the board of education of a school district 
for any one or more of the purposes mentioned in 7625 G. C. is to provide for an 
emergency under the terms of Section 7630·1 G. C. such board of education is not 
authorized to submit the question of such bond issue to a vote of the electors of the 
school district, unless in its resolution providing for the submission of such question, 
or in other appropriate legislation it first detemdnes that the funds at its disposal 
or that can be raised by a bond issue "without a vote of the electors under Section 
7629 G. C., are not sufficient for the purpose. 

CoLUMBUS, OHIO, December 18, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Defiance City School district in the sum of $30,000, 
for the purpose of securing funds to furnish and complete the new school 
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building to be used for high school anrl grade purposes and to repair and 
equip the old high school building for the proper accommodation of the 
schools in said district. 

I have carefully examined the transcript submitted of the proceedings of the 
board of education of Defiance City School district relating to the above issue of 
bonds, which appears to be one pursuant to the vote of the electors of the school 
district under the authority of Section 7625 to Section 7628, inclusive, of the General 
Code. 

As a result of such exarr.ination I am compelled to disapprove said issue of 
bonds specifically for the reason that the resolution of the board of education, pro
viding for the submission to the electors of the school district of the question of said 
bond issue, does not comply with the requirements of Section 7625 of the General 
Code. Under the provisions of this section, before a board of education can submit 
to the electors of the school district the question of a bond issue in any determined 
amount, for any one or more of the purposes provided for in said section, the board 
of education is required to determine, among other things, "that the funds at its 
disposal or that can be raised under the provisions of Sections 7629 and 7630 are 
not sufficient to accomplish the purpose." In other words, a board of education 
is not authorized to submit to the electors of the school district the question of a 
proposed bond issue in any particular or determined arr.ount for any of the purposes 
mentioned in Section 7625, unless the board otherwise determines that the funds 
at its disposal, or that can be raised by a bond issue under Section 7629 of the 
General Code, without a vote of the electors, are not sufficient to accomplish such 
purpose. The determination of these facts can be made only by some appropriate 
action of the board of education as a body, to be entered upon its records. In the 
present instance the resolution of the board of education finds that it is without 
sufficient funds at its disposal to accomplish the purpose of said proposed bond issue, 
but does not contain any finding to the effect that the an:ount of funds that can be 
raised by the issue of bonds, under Section 7629, General Code, without a vote of 
the electors, would not be sufficient for the purpose. As before indicated, such a 
finding or determination was jurisdictional to the power of the board of education 
to submit the question of this proposed bond issue to a vote of the electors of said 
school district, and to the authority of said board of education to provide for the 
issue of said bonds, pursuant to such vote. 

I note in the resolution of the board of education, authorizing this issue of 
bonds, pursuant to a vote of the electors, a recital that said issue of bonds is under 
the authority, among other sections of the General Code, there stated, of Section 
7630-1 G. C. If this issue of bonds were one as a whole, under the authority of 
Section 7630-1 G. C., it is probable, on considerations that need not be here dis· 
cussed, that the resolution drawn under said section for the purpose of submitting 
the proposed bond issue to the vote of the electors, would not be required to de
termine that the funds that could be raised by an issue of bonds by the board of 
education, under Section 7629 G. C., would not be sufficient for the purpose of said 
bond issue. However, as I see it, the recital that said issue of bonds is under the 
authority of Section 7630-1 G. C. is wholly gratuitous, inasmuch as the transcript 
not only fails to set out any facts by way of recital or otherwise, showing the ap
plication of this section, but on the contrary the stated purpose of said bond issue 
quite clearly shows that said issue, as a whole, was not an emergency issue within 
the purview of Section 7630-1 of the General Code. 

It follows from what I have just said that this resolution in failing to make this 
necessary determination or finding of fact is fatally defective and that this pro
posed bond issue should be and hereby is disapproved. 
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My examination of this transcript discloses a number of other defects which 
may be briefly noted : 

(1) The transcript does not contain sufficient facts to indicate affirmatively 
that the meeting of the board of education, under date of September 10, 1918, at 
which the resolution above referred to was adopted, was a legal meeting. It ap
pears that this meeting was one held by way of adjournment from a n:eeting of the 
board of education on September 3, 1918. This being so, it is obvious that thte legal 
character of the meeting of September 10, 1918, depends upon whether or not the 
meeting of September 3, 1918, was a legal meeting of the board of education, that 
is, a regular meeting or a special meeting called in exact compliance with the pro
visions of Section 4751 of the General Code. 

However, any defect in the legal character of said meeting of September 10, 
1918, is cured by the fact that apparently this meeting was attended and participated 
in by all of the members of the board of education. 

(2) The transcript does not show that any notice of the election on the ques
tion of this bond issue was given by the clerk in the manner required by law. 

(3) The resolution of the board of education, under date of November 18, 
1918, authorizing this issue of bonds, pursuant to a vote of the electors, provides 
that for the purpose of paying the interest on said bonds and to create a sinking 
fund sufficient to discharge the interest on said bonds, as the san:e mature, there 
shall be levied and ordered collected annually a tax on all the real and personal 
property in the City of Defiance, Ohio, sufficient for the purpose. This provision of 
the resolution is obviously erroneous and fails as a compliance with Section 11 of 
Article XII of the state constitution. Clearly this annual tax should be levied upon 
the taxable real and personal property in Defiance City School district, which is 
an entirely distinct political subdivision from the city as such. In this connection 
it may be observed there is nothing in the transcript to indicate that the boundaries 
of Defiance City School district are coextensive with those of the city itself, and 
even if such were the case, there can be no assurance that such boundaries will 
remain coextensive with those of the city during the life of the bonds, provided for 
by this resolution. 

( 4) The transcript does not contain the financial statement which is required 
by this department with respect to bonds of school districts, or other political 

• subdivisions. 
The transcript submitted is herewith enclosed for return to the authorities of 

the school district. 

1619. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATION-CERTIFICATE UNDER SECTION 3806 
NEED NOT BE EXECUTED UNTIL JUST PRIOR TO AWARDING 
CONTRACT. 

The certificate required by Section 3806 G. C. (the Burns Law) need not be 
executed and filed until just prior to the awarding of the contract for a municipal 
improvement, such certificate not being necessary as a preliminary to the passage of 
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a11 ordi11a1zce autlzori::ing or directiJrg such contract to be made or imtro~·cment to be 
executed; as to u:lzetlzcr such certificate is uecessarj' prior to the award, or its is
suance may be postponed until just prior to the execution of the contract. Query. 

Cou::~rm::s, OHIO, December 18, 1918. 

Bureau of Inspection and Supen•ision of Public Offices, Columbus, 0/do. 

GENTLEMEN :-In your letter of October 29, receipt whereof is acknowledged, 
you request my opinion upon a question presented by the city auditor of a certain 
city in the state. The auditor advises in his letter, which is attached to your com· 
munication, that a contract was let by the city in July 1917, for street improverr.ents 
and that under that contract work had proceeded to a certain point when the con
tractors defaulted; that the city was about to proceed to complete the work when 
it was enjoined ·by the city solicitor, at the instance of a taxpayer, from so doing 
on the ground that no certificate of the auditor that the money was in the appro
priate fund for the particular purpose had been filed. 

The auditor's question is, in his own words, as follows: 

"as to where the proper starting point would be to place the matter upon 
a legal footing; that is-would it be necessary to have council pass new 
legislation, or could we start by advertising for bids and putting auditor's 
certificate on file before entering into new contract?" 

For the purposes of this opinion I shall assume that the question relating to 
the applicability of the so-called "Burns Law," which is now found in .Section 3806 
et seq. of the General Code, to contracts of the kind mentioned hy the city auditor 
is as between the city and its taxpayers res judicata. I therefore eliminate from 
consideration such decisions as that in Emmert vs. Elyria, 74 0. S. 185, and Akron 
vs. Dobson, 81 0. S. 66. The contract is said to be one for street improvement, but 
nothing is said in the auditor's letter as to whether or not any part of the cost 
thereof is to be paid for by special assessments. I am eliminating from considera
tion therefore any question relating to the application of the requirement as to the 
auditor's certificate to the entire cost uf the work rather than to the city's portion 
thereof, in accordance with what was held in Comstock vs. Nelsouville, 61 0. S. 288, 
and Carthage vs. Diekmeier, 79 0. S. 323. 

In short, the facts as submitted, though not complete, lead me to assume that 
the statute requiring the filing of the certificate of the auditor applies to the case 
and that such certificate must be filed covering at least some part of the total cost 
of the improvement. 

Sections 3806 and 3807 of the General Code in their present form provide as 
follows: 

"Section 3806.-Xo contract, agreement or other obligation involving 
the expenditure of money shall be entered into, nor shall any ordinance, 
resolution or order for the expenditure of money, be passed by the council 
or by any board or officer of a municipal corporation, unless the auditor or 
clerk thereof, first certifies to council or to the proper board, as the case 
may be, that the money required for such contract, agreement or other 
obligation, or to pay such appropriation or expenditure, is in the treasury 
to the credit of the fund from which it is to be drawn, and not appropriated 
for any other purpose, which certificate shall he filed and immediately re
corded. The sum so certified shall not thereafter be considered unap-
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propriated until the corporation is discharged frorr_· the contract, agreement 
or obligation, or so long as the ordinance, resolution or order is in force." 

"Section 3807.-AII contracts, agreements or other obligations, and all 
ordinances, resolutions and orders entered into or passed, contrary to the 
provisions of the preceding section shall be void, and no person whatever 
shall have any claim or demand against the corporation thereunder, nor 
shall the council, or a board, officer, or commissioner of any municipal cor
poration, waive or qualify the limits fixed by such ordinance, resolution or 
order, or fasten upon the corporation any liability whatever for any excess 
of such limits, or release any party from an exact compliance with his con
tract under such ordinance, resolution or order." 

If the street improvement in question is one to be paid for in part by special 
assessments the following statutes apply: 

"Section 3814.-When it is deemed necessary by a municipality to make 
a public improvement to be paid for in whole or in part by special assess
ments, council shall declare the necessity thereof by resolution, three-fourths 
of the merr_bers elected thereto concurring, except as otherwise herein pro
vided. Such resolution shall be published as other resolutions, but shall 
take effect upon its first publication." 

"Section 3815.-Such resolution shall determine the general nature of 
the improvement, what shall be the grade of the street, alley, or other 
public place to be improved, the grade or elevation of the curbs, and shall 
approve the plans, specifications, estimates and profiles for the proposed 
improvement. In such resolution council shall also determine the method 
of the assessment, the mode of payment, and whether or not bonds shall be 
issued in anticipation of the collection thereof. Assessments for any im
provement may be payable in one to twenty installments at such time as 
council prescribes." 

"Section 3816.-At the time of the passage of such resolution, council 
shall have on file in the office of the director of public service in cities, and 
the clerk in villages, plans, specifications, estimates and profiles of the pro
posed improvement, showing the proposed grade of the street and improve
ment after completion, with reference to the property abutting thereon, 
which plans, specifications, estimates and profiles shall be open to the in
spection of all persons interested." 

"Section 3824.-At the expiration of the time limited for so filing 
claims for damages, the council shall determine whether it will proceed with 
the proposed improvement or not, and whether the claims for damages so 
filed shall be judicially inquired into, as hereinafter provided, before com
mencing, or after the completion of the proposed improverrents." 

"Section 3825.-If the council decides to proceed with the improve
ment, an ordinance for the purpose shall be passed. Such ordinance shall 
set forth specifically the lots and lands to be assessed for the improvement, 
shall contain a statement of the general nature of the improvement, the 
character of the materials which may be bid upon therefor, the mode of 
payn:ent therefor, a reference to the resolution theretofore passed for such 
improvement with date of its passage, and a statement of the intention of 
council to proceed therewith in accordance with such resolution and in 
accordance with the plans, specifications, estimates and profiles provided 
for such improvement." 

"Section 3833.-The contract for any such improvement shall be let by 
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the director of public service, in the same manner as other contracts, and 
in case all bids be rejected such director in cities and the council in vil
lages may order a readvertisement for bids." 

If the imprm·ement is not to he paid for in part by special assessments the 
following section applies: 

"Section 4328.-The director of public service rr.ay make any contract 
or purchase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred dollars. 
\\'hen an expenditure within the department, other than the compensation 
of persons employed therein, exceeds five hundred dollars, such expendi
ture shall first be authorized and directed by ordinance of council. \Vhen 
so authorized and directed, the director of public service shall make a 
written contract with the lowest and best bidder after advertisement for 
not less than two nor more than four consecutive weeks in a newspaper 
of general circulation within the city." 

In either event the last sentence of Section 4328, just quoted, and Sections 
4329 et seq. relating to the opening of bids and entering into the contract govern. 

It must be assumed for purposes of discussion that the city council has either 
passed a resolution of necessity and an ordinance determining to proceed with an 
improvement to be paid for partly by special assessments, or that if the contract 
is not to be so paid, for an ordinance has been passed authorizing and directing the 
director of public service to enter into a contract with the lowest and best bidder, 
etc., for the doing of a specific piece of work involving the expenditure of more 
than five hundred dollars. The injunction suit decides at least that the attempt of 
the 'director of public service to enter into a contract without the previous filing 
of an auditor's certificate was ineffectual. The question now is as to whether or 
not, were an auditor's certificate now placed on file, the underlying legislation of 
council would be efficacious to authorize him under such certificate to enter into a 
hincling contract for the doing of so much of the work as remains to be done. 
That is to say, would the underlying legislation of council forrr. the legal predicate 
of, •valid procedure on the part of the director of public service, or is the legislation 
itself invalidated because at the time of its passage the certificate was not on file; 
and if the irr.provement be one to be paid for in part by assessment, should the cer
tificate be on file at the time of the passage of the resolution of necessity, or at the 
time of the passage of the ordinance determining to proceed with the improvement? 

I may say at this point that I do not interpret the auditor's question as an in
quiry relative to what can be done to legalize expenditures already made by way 
of the payment of estimates to the contractor under the contract which has been 
held to ha,•e been invalid. As to this I would say, of course, that nothing can be 
done. That contract can not at this stage of the proceedings be validated at all. 
Expenditures made under it can not be rccovcrecl hack. (State vs. Fronizer, 77 0. 
S. ,7) ; but it can not be made binding upon the contractor nor upon the city by any
thing that can he done now. This follows from the plain provisions of Sections 
3806 and 3807, one of which requires the certificate to lll' on file first, and the other 
of ~vhich makes void anything clone in cuntranntion of the policy of the statute. 
In the face of such provisions it would be impossible to construct any principle by 
which on the theory of ratification the contract which was entered into might be 
made binding. 

Therefore I repeat that I am interpreting the auditor's question as one relating 
to the necessary legal steps to he taken in order that a valid contract for the com
pletion of the work may be entered into. 



1532 OPINIONS 

Such a question presents considerable difficulty because of the two-fold aspect 
of Section 3806. It first declares that 

"no contract, agreement or other obligation involving the expenditure of 
money sh~ll be entered into, * * * unless the auditor or clerk * * * 
first certifies to the * * * proper board, * * * that the money re
quired for such contract, agreement or other obligation * * * is in the 
treasury," etc. 

If this were all it would be easy to reach the conclusion that the certificate is 
not required to be on file until just prior to entering into a contract imposing upon 
the municipality a definite obligation involving the expenditure of money. In other 
words, if this language of Section 3806 were all there is to be construed one could 
easily reach the conclusion that a valid contract could now be entered into by the 
director of public service for the completion of the work if a certificate were first 
filed. 

But this is not all that we find in Section 3806; the section also declares that 

"nor shall any ordinance, resolution or order for the expenditure of money, 
be passed by the council * * * unless the auditor or clerk * * * 
first certifies to council * * * that the money required * * * to 
pay such appropriation or expenditure, is in the treasury," etc. 

This language standing by itself might seem broad enough to require the filing 
of the certificate as a condition precedent to the valid passage of the underlying 
legislation by the council in cases in which the action of council is necessary. 

The wh,ole question is thus thrown into doubt and it must be admitted that a 
perusal of the decisions which have been made on or affecting the point does not 
clear away this doubt. 

Perhaps the case nearest in point is that of Braman vs. Elyria, 26 C. C. 731 ; 
5 C. C. n. s. 387; affirmed without report in 73 0. S. 346. That was a case of a 
street improvement to be paid for in part by special assessrr:ent; the council had 
duly passed a resolution of necessity and later an ordinance determining to pro
ceed; subsequently the board of public service (the court speaks of the "council" 
but this must be an error as tlie proceedings were had in 1903 and were governed 
by the Municipal Code) had advertised for bids and received them and awarded the 
contract to a certain company. This contract, however, was not signed until a later 
date. ·when it was signed, and not before, the city clerk (doubtless the auditor 
is meant) certified on the contract (which seems to be the usual practice) that the 
money to pay the amounts coming due thereunder was in the treasury of the city 
to the credit of the proper fund. In point of fact, the statement of the case shows 
that until that time he could not have made such a certificate because the money 
was not actually in the treasury until after the contract was awarded, having been 
brought there by the issuance of a certificate of indebtedness in the amount of the 
contract price. 

These facts squarely raised the issue as to whether the certificate was properly 
filed at the time the contract was entered into, or whether it should have been filed 
at an earlier stage of the proceedings. 

Before going on with the discussion of this case let me say that if reasoning 
like that in Emmert vs. El:yria and Akron vs. Dobson had been followed the case 
would have been decided in favor of the city-as it was-upon the broad ground 
that the Burns Law did not apply to the contract at all. This rr.akes the decision 
more or less unsatisfactory as a precedent, especially in view of the fact that the 
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supreme court in affirming it did not express- its views on the law. However, the 
principles involved in Emmert vs. El:;ria and Akro11 vs. Dobsou being eliminated 
from consideration by the decision of the common pleas court in the case now be
fore me, I proceed to a further analysis of the opinion of \\'inch, J.. in Brama11 vs. 
Elyria, as responsive to the question under consideration and for that purpose 
quote the following portions thereof: 

"It is conceded that no ;uch certificate was made before the resolu
tion of necessity was passl•d, the ordinance for the improvement and as
sessing its cost was adopted, bids advertised and recei\·ed, or the contract 
awarded. The certificate was made, however, before the contract was 
signed. 

\\'as it made in time? 
* * * There are two cases cited to us which contain language in

dicating that perhaps this certificate should have been made at least before 
the ordinance for improvement and assessment was adopted." 

(The court here comments upon Ryan vs. II offman, 26 0. S. 109, and 
Ciucimzati vs. Holmes, 56 0. S. 104, which will be hereinafter considered. 
The court concludes that these decisions, notwithstanding dicta in the 
respective opinions, are not conclusive). 

"It therefore becomes necessary to construe Section 1536-205, forn:er 
Section 2702 R. S. (repealed 96 0. L. %) and determine at just what stage 
in the proceedings culminating in a contract for a municipal improvement, 
the clerk's certificate becomes necessary, and all subsequent proceedings 
without it void. 

Certainly no 'contract, agreement or other obligation involving the ex
penditure of money' was 'entered into' by the passage of the resolution of 
necessity, the ordinance to improve and assess, the advertising or receiving 
bids. 

Nor was such contract, etc., 'entered into' when the contract was 
awarded. The statute elsewhere provides how municipal authorities shall 
enter into contracts, and the formalities with reference thereto, without 
which the contract is void. 

The certificate was therefore in time as far as the entering into a 
contract, agreement or other obligation is concerned. 

But the law further provides that no 'ordinance, resolution or order 
for the expenditure of money shall be passed, until the certificate is made. 

\Ve have in this case to consider a resolution-the resolution of ne
cessity; and ordinance-the improvement and assessment ordinance; and an 
order-the order awarding the contract. 

All of these in one sense concern both the appropriation and expend
iture of n:oney, but certainly the resolution is not for them, because the 
whole proceeding may stop upon the hearing of objections to the improve
ment, and the expenditure of money will not m:cessaril:y be made because 
of the adoption of the resolution. 

The same may he said of the ordinance-bids may he advertised for, 
but none received; * * * the ordinance may he repealed before all}' 

step is taken under it actually necessitating the expenditure of money. The 
passage of the ordinance in no wise hinds the city to make the improve
ment, and after its passage, who is to see that the improvement is n:ade? 
\Vhat interested party is there, who can compel the city to go ahead, ad
vertise for bids and accept them? Sometin:es when bids for such im
provements come in they arc so high * * * that the whole matter is 
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then dropped. Who can interfere with the judgment of the city authori
ties thus exercised? The mere passage of the ordinance creates no lia
bility against the city, and therefore the ordinance can not be said to be 
one for the expenditure of money. * * * 

The same may be said of the order awarding the contract. That order 
is simply an expression of opinion * * * that a certain bid is the best 
and should be accepted; that a contract should thereafter be made with 
such bidder. It authorizes the making of a contract, but it is not a con
tract, agreement or obligation binding upon the city, until the contract 
authorized is executed, on behalf of the city, by the proper authorities. Sup
pose there were no Burns Law, would the contractor claim that he could 
go ahead with the work immediately, without any further contract with 
the city, upon the mere awarding of the contract to him? We think not. 
Such action on the part of the council rr.ight be reconsidered and its award 
revoked before any contract was signed. * * * 

If we are right in our construction of the Burns Law, in the case of 
municipal improvements to be let by contract the clerk's certificate of 
money in the treasury to the benefit of the proper fund, unappropriated for 
any other purpose,· is not required until just before the contract is signed. 
While we reach this conclusion with doubt, from a mere interpretation of 
the words of the law, such doubt is removed when we consider the neces
sities of the case * * * 

The intention of the law is to prevent the entering into of improvi
dent contracts-improvident, because the payment of obligations is not 
foreseen when the obligations are incurred. Such intention is strictly 
complied with if the certificate is made before the final step is taken which 
makes a contract absolutely binding upon the municipality and absolutely 
requiring the expenditure of money. Such intention does not contemplate 
that all preliminary steps leading up to the making of such binding con
tract shall be void, unless the certificate is rr.ade before all such prelim
inary steps are taken; and at what stage in the proceedings are we to draw 
the line, except at the entering into the contract? 

To take any other view of the case would fill our· municipal treasuries 
with idle money for improvements finally abandoned and never made, 
would prevent obtaining bids upon which to determine how much money 
must be so certified; would delay municipal improvements, contrary to the 
spirit of the law; would involve loss of interest in the case of delayed im
provements; would, in fact, * * * extend the scope of the law far 
beyond its plain and reasonable intent." 

I may say very frankly that this reasoning appears to me to be sound and con
vincing, except possibly as to the legal effect of awarding the contract. The cor
rectness of the court's conclusion on this point would depend upon whether or not 
a person to whom a contract was awarded could compel the execution of that 
contract by the city authorities as against action on the part of, say, the council 
repealing its ordinance determining to proceed with the irr.provement, or its or
dinance authorizing and directing the expenditure to be made, as the case might be. 
If such person could compel the execution of the contract, or, conversely, if at 
this stage of the proceedings the city has done its last act and passed the locus 
penitentiae, then upon the general course of reasoning in Judge Winch's opinion 
his conclusion should have been otherwise with respect to the question as to 
whether the certificate should be on file at the time the contract is awarded; yet 
practical considerations support his conclusion here, and it is also true that unless 
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the awarding of a contract be called an "order" within the terminology of Section 
3806 it is not such an act as is referred to in that section because manifestly it is 
not the "entering into" of a contract. 

\Vithout deciding this question at this time, but renewing my expression of 
approval of the general course of reasoning of the opinion from which quotation 
has been made, I may briefly refer to other cases in which the same view is taken. 

In Carthage vs. Diekmeicr, supra, the facts were as follows: 
The original plaintiff had sued the village to recover for work done and ma

terial furnished in the improvement of a certain street for which he had been paid 
in part only. The village set up in its answer the absence of the certificate re
quired by the statute then in force, which was Section 2702 Revised Statutes. The 
jury returned a special verdict, finding the following facts: 

The village began its proceedings by the passage of resolutions of necessity and 
ordinances determining to proceed with the improverr.ent of several different 
streets. It then, and before receiving any bids, borrowed money to pay the 
village's portion (which was all excepting the cost of the curb and gutter) of all 
of the improvements. It then solicited bids for each improvement separately, re
ceived them, and awarded contracts directing the mayor to execute them. These 
contracts were awarded separately for each improvement. Action in awarding such 
contracts was by resolution. At the end of the resolution awarding the contract 
for one of these streets to the original plaintiff the clerk executed a certificate as 
follows: 

"I hereby certify that there is money in the village treasury in the 
fund from which the above fund is proposed to be drawn for payment 
of the village portion of the improvement, and not appropriated for any 
other purpose, sufficient to pay for the same." 

As stated, this certificate was executed on the face of the resolution awarding 
the contract. The village solicitor, being present at the meeting of council, ob
jected that no specified arr_ount for the improvement of the particular street was 
set forth in the certificate. The engineer thereupon furnished the necessary figures 
and the clerk inserted them in his several certificates. The resolutions were then 
adopted by the council. A contract was thereupon entered into with the plaintiff. 
A supplementary contract was entered into calling for the performance of additional 
work, but no certificate was filed by the clerk showing any money in the treasury 
for the purposes of the supplementary contract. 

In the opinion of the supremet court, per Price J., the following language ap
pears: 

"On the approximate estimate of quantities of material to be used, 
the bid of Diekmeier was made at the figures contained in the seventh find
ing, and his bid being the lowest, the same was accepted, and the mayor was 
instructed to execute a contract on behalf of the village. This instruction 
was in the form of a resolution adopted August 10, 1900. There u:as then 
due, under the law, a certificate of the village clerk under Section 2702 Re
vised Statutes. If uot due aud essential wizen tlze resolution was adopted, 
it certainly was requisite to a r·alid colltract v.:itlz the bidder that the section 
be complied with 1.dzell tlzc collfract u_•as c_rcclttcd on the 13th or 14th of 
August of that year. The section referred to then provided: (Here fol
lows quotation of Section 2702 R. S., which is in the same words as present 
Section 3806 G. C.) 

The contractor claims that such a certificate was on file and recorded 
before his contract was entered into * * * 

The * * * finding * * * indicates that there was on hand a 
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certificate for each of the eighteen streets in similar form and substance, 
and that the engineer was ready to supply the arr.ount allotted to Linden 
avenue (the street improved by Diekmeier) without delay. Thus cor
rected ( as above stated) the certificate was left on file, and doubtless re
corded. * * * " 

(The court then finds that the correction of the certificate by the en
gineer and clerk before the legislation was adopted made it a valid certi
ficate for the sum of money thus inserted in it). 

"But how will the case stand if we discard those figures and deal with 
the original certificate? * * * 

It is contended that the certificate without the figures is according to 
the language of the statute, and therefore sufficient; * * * that it is 
a compliance to certify that there is enough in the treasury unappropriated 
to other purposes, to meet the obligation or contract. If there was but a 
single contract or expenditure in contemplation, the claim might be tenable 
in such an instance, but this we do not decide. But in the present case it 
appears there were eighteen resolutions, including the one here involved, 
adopted at the same council meeting. The bids accepted were separate for 
the different streets, and separate contracts were executed for such streets. 

* * * 
Whatever may be the correct view as to the meaning of this statute 

where a single contract is let, it seems to be a reasonable construction that 
ther,e be a definite sum certified for each contract where there are several 
of the san:e species entered into at the same time to be paid from a there
tofore gross fund. * * * it is quite clear to us that when the statute 
is to be applied to the subject matter where several different streets are to 
be improved for which purpose separate contracts are let on different sep
arate bids, the certificate should contain a specified sum set apart for each 
of such contracts. * * * Under the facts of this case * * * the 
original certificate did not conform to the statute, and the contractor would 
be without remedy. But with the figures added to the face of the instru
ment, $2,030 was the sum certified and to that extent the village set apart 
from the gross fund the amount to cover the Linden avenue improvement. 
\Ve are told this amou.~t has been paid before suit was brought, and the suit 
is to recover over $2,260 in excess of that amount. 

It is urged for the contractor, that he did not bid a gross sum for im
proving Linden avenue, but bid for material according to quantity and for 
certain labor at so much per yard or foot, and so on, and therefore with 
only the approximate estimate for a basis, it would not be known in ad
vance what should be certified, * * *. 

Again, it is said in the brief that finding 10 in the special verdict shows 
that 'in said specifications the right was reserved to the said village of Car
thage to increase or diminish or omit entirely any of the work therein set 
forth.' * * *. 

* * * It was not within the power of the council or the village en
gineer to increase the liability of the corporation beyond the arr.ount for 
which the certificate had been filed and thereby nullify Section 2702. * * 
No mere final estimate of the engineer, no matter if it is correct in its 
terms, can increase the corporate liability, neither did the acceptance of the 
work by the public authorities accomplish that result. * * * 

We presume the village refused to pay in excess of the $2,030 certi
fied, and having paid that amount, the plaintiff in error is entitled to judg
ment on the special verdict. * * *." 
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While perhaps in a sense not necessary to the exact decision in the case, it is 
clear from the above quotation that the court regarded the certificate, which in this 
instance had been made just prior to the award by the council of the contract, as 
made in time. If the court had been of the opinion that the certificate should have 
been made at the time the resolution of necessity was adopted or at the time the 
ordinance determining to proceed with the improverr.nt was passed, the reasoning 
of the opinion would have been entirely different. On the contrary, the court re
peatedly refers to the corrected certificate as being a legal certificate determining 
the pecuniary extent of the village's obligation. \Ve observe that the court expresses 
doubt as to whether this certificate was required prior to the award of the contract, 
intimating that it might have been in time if it had been filed afer the award but 
before the execution. That question was not raised in the case as it was in Braman 
vs. ElYria because a certificate had actually been issued at the time of the award. 

I shall now consider cases in which intimations or decisions to the contrary 
have been made. 

First I call attention to Pulle11 vs. Smith, 26 C. C. 549; 5 C. C. n. s. 1. In this 
case the council of the village of Lebanon had responded to the proposition of l\1r. 
Andrew Carnegie relative to the erection of a public library building in that village 
that it would 

"agree for and on behalf of said village to maintain said free public li
brary at a cost of not less than one thousand dollars a year, and to provide 
a suitable site for the same." 

At the time of the passage of this resolution no certificate that the funds neces
sary to do the things which the council attempted to agree to was on file. The 
court held that the attempted contract was void and action under it would be en
joined at the suit of a taxpayer. This decision is clearly right and not inconsistent 
with anything which is held in the two cases from which I have quoted, because it 
is clear, as held by the court, that the council had undt'rtaken directly to bind the 
city, so that what it had done amounted to an attempt to enter into a contract, agree
ment or other obligation involving the expenditure of money without the necessary 
certificate. The court, however, went on to say that the statute was· violated in 
another respect, in that the action of council was also an ordinance for the ex
penditure of money. Here the court clearly fell into error, for J elke, J.. in quoting 
this part of the statute reads it as follows: 

"It provides against 'a resolution ill~·olvi11g the expenditure of money.'" 

As will be observed by a reading of the statute, it contains no such language. 
The one part prohibits entering into a contract, agreement or other obligation in
volving the expenditure of money without the filing of the certificate; the other 
part prohibits the passage of an "ordinance, resolution or order for the expendi
ture of money." The difference in force between the participle and the preposition 
which I have underscored is obvious and is hrought out by the very reasoning of 
Judge Jelke when he says at page 551: 

"Further, it will not do to say that this action does not i11volve the ex
penditure of money. If it does not do that, it does nothing else, and is 
meaningless. That is all that Mr. Carnegie asks. It is not in itself the 
expending of money, like an ordinance to pay, hut the statute goes fur
ther, it provides against 'a resolution involving the expenditure of money.'" 

17-Vol. 11-A. G. 
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Of course, Judge Jelke was in error, as I have pointed out, because he mis
read the statute. On his own reasoning the ordinance in question, while it amounted 
to an agreement involving the expenditure of money and was therefore void, was 
not an ordinance for the expenditure of money, i. e., providing for the direct pay
ment of a specific sum of money. 

But it is to be admitted that while this verbal slip was comrr.itted by Judge 
Jelke, he sustains his reasoning here by quotation of other cases in which ordinances 
of like general character had been held to be ordinances for the expenditure of 
money under different statutes. That is, upon the authority of these cases he might 
have argued, and doubtless intended to argue-though he unfortunately fell into 
the use of inaccurate words-that the ordinance was one "for the expenditure of 
money." 

The cases cited by him were Rhodes vs. Toledo, 3 Cir. Dec. 325, and Ryan vs. 
Hoff man, 26 0. S. 109. 

In Rhodes vs. Toledo it was held that an ordinance providing for the condemna
tion of private property for street purposes is an ordinance for the expenditure of 
money within the meaning of Section 2702 Revised Statutes, which, as already 
stated, is identical in phraseology with present Section 3806 G. C. A glance at the 
opinion shows that this holding was based entirely upon Ryan vs. Hoffman, supra. 
I therefore turn to that case. It was one involving the application of a certain 
statute to the action of council in initiating condemnation proceedings, just as was 
Rhodes vs. Toledo. The court held that the statute which it was considering did 
not apply to the case at hand because the statute was not passed until after the pro
ceedings were initiated. It was the dicta in the case that were relied upon in 
Rhodes vs. Toledo, Judge Scribner in that case saying that 

"If the statute in question had no application to a resolution or ordi
ance providing for the condemnation of lands, it was entirely unnecessary 
for the court to base its decision, as it did, upon the ground that the law 
operated prospectively only, and, therefore, did not affect the case pending 
before it. In the opinion it is declared in express terms that an ordinance 
providing for the appropriation of lands was within the act, but it was held 
that the ordinance there objected to was not affected by it for the reason 
that the· law operated prospectively only, * * *." 

It might be said, of course, that an ordinance for the condemnation of land, in
volving as it does the sole action of council and not being a mere order to an admin· 
istrative authority to enter into a contract, can not be likened to an ordinance of 
such character with respect to the application of statutes like the Burns Law; so 
that it would be perfectly possible to distinguish cases like Rhodes vs. Toledo and 
RYan vs. Hoff man from cases like the one now under consideration on this ground. 
However, it appears that the statute involved in R'yan vs. Hoff man was not the 
Burns Law, though Judge Scribner in his opinion in Rhodes vs. Toledo erroneously 
assumed that it was. In Ryan vs. Hoff man the court was considering the applica
tion of Section 3 of the act of April 16, 1874 (71 Ohio Laws, 80). This was what 
was known as the "Worthington Law" and was applicable only to Cincinnati, where· 
as the so-called Burns Law was applicable to all cities for the government of which 
no special laws had been passed. The one was Section 2699 R. S., the other Sec
tion 2702 R. S. Their terms, though similar, are essentially of different import. 
Section 3806 G. C. will, as stated, serve as a quotation of former Section 2702; Sec
tion 2699, which was before the court in R:yan vs. Hoff man, was as follows: 

"In cities of the first grade of the first class, no ordinance or other 
order for the expenditure of money shall be passed by the city council, 



ATTORXEY -GE~'"ER.\L. 1.~39 

or a board, officer, or commissioner hadng control oHr the moneys of the 
city, without stating specifically in such ordinance or orcler the items of ex
pense to be made under it, and no such ordinance or order shall take effect 
until the auditor of the city shall certify to the city council that there is 
money in the treasury specially set apart to meet such expenditure; and all 
expenditures greater than the amount >!Jccified in such ordinance or order 
shall be absolutely void, ancl no party whatever shall have any claim or de-
mand against the city therefor." -

To me it is perfectly apparent that this section applied to the initial action of 
council in any case in which the expenditure of rr.oney was involved. True, the 
language is "for the expenditure of money" and not "im·olving the expenditure of 
money"; but the certificate was to he made to the council in all cases and the 
statute did not apply to any "board, officer or commissioner'' other than the coun
cil, except in cases in which such board, officer or commissioner might have "con
trol over the moneys of the city," i. e., act independently of council. It will thus be 
seen that the vital difference between the \Vorthington Law, indirectly construed in 
Ryan vs. Hoff man, and the Burns Law, which we have to construe in this case and 
which was before the circuit court in Rhodes vs. Toledo, lies in the fact that the 
former governed proceedings of council in all cases in which council was to have 
anything to do; whereas the latter governs the proceedings not only of the council 
but also of administrative officers entering into contracts. Under the one statute 
the certificate is to be made in every instance to the council; under the other it 
is to be made to the council where the action is that of council and to the adminis
trative officer where the action is his. Under the one statute no distinction is made 
between contracts, agreements and obligations involving the expenditure of money, 
on the one hand, and ordinances, resolutions and orders for the expenditure of 
money, on the other hand; under the other statute such a distinction is clearly 
drawn. Therefore, it seems to me that Rhodes vs. Toledo, whether correctly de
cided or not, is based upon erroneous reasoning, in that it assumes that a decision 
under the \Vorthington Law io authority for the interpretation of the Burns Law. 

I am emboldened to make this criticism of the decision in Rhodes vs. Toledo 
by the fact that a contrary result was reached hy a court of equal dignity in T:;ler 
vs. Columbus, 6 C. C. 224. This decision, renderecl after Rhodes vs. Toledo had 
been decided, holds simply that the Burns Law does not apply at all, that is, at any 
stage of the proceedings, to condemnation cases. I do not attempt to say which of 
these two decisions is right, except by pointing out that for the reasons stated 
Rhodes vs. Toledo and Ryan vs. I! ob·man arc not serviceable as authorities in re
gard to the present question and do not militate against the correctness of Braman 
ts. Elyria, supra. In Braman vs. Elyria, as I have said, Ryan vs. Hofman was 
considered. 

There remains to be considered Ci11cimzoti vs. I! olmcs, 56 0. S. 104, also re
ferred to in Braman vs. Elyria. In that case the application of the Burns Law was 
involved because the original obligation sued on was that of the village of Avondale 
which had been subsequently annexed to the city of Cincinnati. The court held in 
the syllabus that the Burns Law did not apply to the village of Avondale, which had 
proceeded under special statutes construed as exceptions to that law. Certain rea
soning in the opinion of ).finshall, J_, however, is of interest. Preliminary to a 
quotation of parts of his opinion I rr.ay ohsene that under the special statutes ap
plicable to the village of •hondale when the petition of the requisite number of 
owners of feet front of a proposed improvement was filed with the council, it was 
the duty of the council to refer it to certain commissioners who were to make an 
investigation, adopt a grade and plans, ascertain the probable cost and, if satisfied, 
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recommend the making of the improvement. The statute then provided that "the 
council shall order the same to be made." It is obvious that such a statute is radi
cally different from the statutes now in force relative to the making of improve
ments to be paid for in whole or in part by assessment. The difference lies in the 
fact that the petitioners when they had secured the recommendation of the con:
missioners for the improvement might compel the council to proceed with it; whereas 
under the statutes now in force council has at all times the control over the policy 
of making the improvement as vividly pointed out in Braman vs. Elyria, supra. It 
was upon this very point that the reasoning of Judge 1Iinshall proceeded as the 
following quotation will make clear: 

"The order of the council, that the improvement be made, fixes an in
debtedness for the entire cost of the improvement, one-half as an assess
ment on the property benefited and the other half on the general taxpayers 
of the village. It is against the fixing of an indebtedness on the corpora
tion without the money being in the treasury to rr.eet it, that the Burns 
Law is designed as a protection. Hence, it cannot apply to the act in ques
tion, for it would prohibit the council from making the order that the im
provement be made-if not all the initiatory steps required by the law. 
How could any action be taken for the issue of bonds * * * until the 
order for the improvement had been made; and yet, if the Burns law is 
applicable, this order cannot be made until the money from the bonds and 
assessments are in the treasury. It may be said that the indebtedness is not 
created until a contract for the improvement is made. It is true that it 
does not exist in favor of any particular creditor, nevertheless, on making 
the order, the successive steps-the advertisement for bids, action on them, 
the letting of the work and rr.aking of the required contract-all follow as 
a necesssary sequence under the statute. If the council should refuse to 
take any of these steps without cause, it could be compelled by mandamus 
to do so. Hence, if the Burns Law can have any application to this statute, 
according to its spirit it must apply to the order of the council that the im
provement be made. It is this order that fixes and entails the indebtedness 
upon the corporation. It is in fact an order for the expenditure of money. 
Therefore the Burns law cannot apply to this statute as it would render 
the statute nugatory. The plain' purpose of the Burns Law was to prevent 
the incurring of an indebtedness by a municipal corporation beyond the 
ordinary resources of its revenue and whereby an annual excess of indebt
edness will be created over these revenues. But it· has not the vigor of a 
constitutional provision, * * *." 

It is very evident that this language has been misunderstood by the courts which 
have quoted it as an interpretation of the Burns Law in its application to statutes 
like those which we now have under consideration. The reasoning is perfectly con
sistent with that in Braman vs. Elyria because in both cases the inquiry is made 
as to what is the last municipal act that fixes obligation upon the municipality in 
an irrevocable way. In Cincinnati vs. Holmes that action was determined to be 
the order of the council determining to proceed with the in:provement because un
der the special statutes there involved such order-if not the recommendation of the 
commissioners made prior thereto-would give rise to rights in the petitioners which 
could be enforced by mandamus. In other words, the order of the council fixed the 
obligation of the municipality. In the general statutes considered in Braman vs. 
Elyria and before us now for consideration no such consequence attaches to any 
of the actions of council. After having adopted the resolution of necessity or after 
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having passed the ordinance determining to proceed council is still at liberty to 
change its mind and by appropriate repPal abandon the project. The difference is 
obvious. 

The Burns Law was also unc!c:r consideration in other cases like Akron vs. Dob
son and Emmert vs. Elyria, both of which have !Jecn cited. I do not find in them, 
however, either reasoning or decision directly reflecting upon the pro!Jiem now be
fore me. True, in Emmert vs. EIJ•ria Judge Summers says hroadly that the Burns 
Law was an extension of the \\'orthington Law to cities other than Cincinnati 
(page 193). It is not clear, however, that any question in the case required him 
to n:akc such a statement. 

When we turn from these cases, which possibly leave the subject in some con
fusion, to Section 3806 of the General Code, itself, it seems to me that the answer 
to the question submitted by the city auditor can be reached without great difficulty. 
One has but to ask the question as to whether any given steps in the procedure for 
making public improvements is "an ordinance for the expenditure of money" or "a 
contract, agreement or other ohligation involving the expenditure of money." Tak
ing the latter first it is clear that nothing can belong in that class which does not 
create an obligation binding upon the municipality. Unless the award of the con-

• tract upon the opening of bids creates such an o!Jiigation there is certainly nothing 
in the ordinary legislation of council looking toward a public improvement under 
the existing statutes and the other procedure preliminary to the actual entering into 
a contract which fastens obligation upon the municipality. :I\ either the resolution of 
necessity nor the ordinance determining to proceed in the case of assessment im
provements, nor an ordinance rr.aking an appropriation for a specific improvement 
and authorizing or directing the director of public service or safety to enter into a 
contract therefor gives rise in any third party to any contractual rights against the 
municipality. In the case at hand we are not concerned with the question as to 
whether or not the award of the contract creates such an obligation; for it is clear 
that new bids will have to be invited. If at the time the bids are opened and the 
award is made the necessary certificate is filed, it would seem clear that the statute 
would be complied with to the extent that it relates to a "contract, agreement or 
other obligation." 

The sole remaining question is as to whether or not the ordinance determining 
to proceed or the resolution of necessity, or either of them, constitutes an "ordinance, 
resolution or order for the expenditure of money." In my opinion none of them 
comes within this description, nor would an ordinance appropriating money for a 
particular expenditure and authorizing or directing the head of the particular de· 
partment to proceed with the work of an impronment not to be paid for in part 
by special assessments come within this class. Taking the three things narr.ed in 
this part of the section in the inverse order, it is clear that none of the legislative 
measures which I have mentioned constitutes an "order for the expenditure of 
money." They arc not of this general character. They come under the headings 
"ordinance" or "resolution" and must be considered as such. 

In my opinion such legislative action on the part of council does not constitute 
either an ordinance or resolution "for the expenditure of money." To say that a 
measure which authorizes a contract the discharge of which on the part of the 
municipality will give rise to an expenditure of money is "an ordinance for the ex
penditure of money," is to ignore the distinction !Jetween the two parts of the 
section in two respects : 

First, such a view would not take into account the difference between the prep
osition "for'' and the participle "involving." The sense in which the preposition 
is used here is believed to be that one defined in the Century Dictionary as follows: 
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"designed to be or serve as; with the purpose or function of (becoming or 
doing something) * * *" 

The only other possible meaning is that expressed in the same lexicon, as fol
lows: 

"in the direction of; toward; with a v1ew of reaching." 

This latter, however, is opposed to the meaning of the participle "involving." 
The verb from which it is derived is defined, in the sense in which the participle 
is used here, as follows: 

"to bring into a comrr.on relation or connection ; hence, to include as a 
necessary or logical consequence, * * *." 

The simple question is as to whether the expression "an ordinance * * * for 
the expenditure of money" implies an ordinance which is a part of a procedure 
which logically will lead to an expenditure of money, on the one hand, or an ordi
nance which is passed for the direct purpose of making an expenditure of money. 
As suggested, choice between these two meanings would be difficult and the broader 
one, which is the former, might be chosen, as it was by the court in construing the 
Worthington Law, if it were not for the fact that the word "involving" is also used 
in the statute in such way as to indicate a distinction between the two. 

In the second place, a holding to the effect that any of the ordinances or resolu
tions which I have been considering would be one "for the expenditure of money" 
would ignore distinctions apparent on the face of the statute, in that it would fail 
to take into account the separate enumeration therein of ordinances and contracts. 
Section 3806 is of general application to all classes of municipalities governed by the 
Gen,eral Code. Without going into detail, it is familiar statutory law that the 
council of a village possesses the power to enter into contracts to a much greater 
degree than does the council of a city. Indeed, it may be safely asserted, as a gen
eral proposition applicable to the facts now under consideration at any rate, that 
the council of a city has no contractual power. Nowhere is this better expressed 
than in General Code Section 4211, which provides that 

"The power of council shall be legislative only, and it shall perform no 
administrative duties whatever * * *. All contracts requiring the au
thority of council for their execution shall be entered into and conducted 
to performance by the board or officers having charge of the matters to 
which they relate, and after authority to rr.ake such contracts has been 
given and the necessary appropriation made, council shall take no further 
action thereon." 

One gets the impression at least that the dual aspect of Section 3806 may be 
due to a desire on the part of the legislature to cover the case of a city and that 
of a village in a single section, and that accordingly that part which deals with or
dinances, resolutions and orders may have been primarily intended to govern vil
lages and that part which deals with contracts, agreements and other obligations 
involving the expenditure of money may have been intended for the regulation of 
the affairs of cities. I do not pursue this thought further because other considera
tions bearing upon the same problem sufficiently disclose the correct answer to the 
question involved. It is at least true that in a city governed by the General Code 
the underlying legislation of council of the character under consideration is not 
creative of legal obligation. This much I have previously stated. If that is the case, 
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then the thing that does create a legal obligation must be the administrative act of 
some such officer as the director of public serdce. If this is true, then Section 3806 
clearly requires a certificate to be filed as a condition of the lawful exercise of such 
functions by such administratiw officer; moreO\·er, the certificate is to be filed with 
the "proper board," which now means, as I take it, the proper director. In this 
connection it must be remembered that when Section 3806 took its present forn: the 
:Municipal Code was framed on the "Board Plan," so-called, that is, instead of a 
director of public service and a director of public safety we had a board of public 
service and a board of public safety. The reference in Section 3806 is to these 
boards. \Vhen the law was changed so as to abolish these boards and substitute for 
them single officers as heads of departments the legislature overlooked the propriety 
of an:ending Section 3806. X everthelcss, the section now has application, in my 
opinion, to such directors as the successors in function to the boards which formerly 
existed. 

Now I do not think that Section 3806 contemplates the making of two certi
ficates as a part of any one procedure. That is, I do not think it would be neces
sary to have a certificate on file. in connection with the action of council and also 
to have another certificate on file in connection with the action of the service di
rector, for example; and yet if Section 3806 means what I have said it does mean in 
connection with the action of the service director, the filing of two certificates would 
be required by such construction of the statute as would characterize the under· 
lying legislation of council as an ordinance or resolution "for the expenditure of 
money." 

From these considerations I arrive at the conclusion that wherever an adminis
trative officer has the power to do the final act which binds the city and leads to 
the expenditure of money as a necessary result of that act, the case is within that 
part of the section which deals with contracts, agreements and other obligations 
involving the expenditure of money; but that wherever the action of council is the 
final act which not only logically leads to the expenditure of n:oney, but makes 
such expenditure on the part of disbursing officers a mere ministerial act when 
ordered by council, the other part of the section applies. \Vhether such a ca~e can 
occur in a city I am not prepared to say. It is clear that it could occur in a vil
lage; so that inasmuch as Section 3806 applies both to cities and villages this part 
of it is not deprived of meaning by the construction which I have given to it. 

What I have just said constitutes merely a statement of additional reasons for 
arriving at the result reached in Braman vs. El;}•ria. I have already given my ap
proval to the reasons advanced by the court in that case for arriving at that result. 

For the reasons mentioned, then, and upon the authority of the cases which 
seem to me to be in point, I am of the opinion that in the case described by the 
auditor a valid contract for the completion of the improvement in question can be 
entered into without re-passing any of the orciinances or resolutions of council 
which have been adopted in connection with the improvement; but that to be on 
the safe side the certificate required by Section 3S06 should be filed with the director 
of public service preliminary to awarding the contract to a particular bidder. 

I may say that I have not heretofore considered the rr.eaning of the word "ap
propriation" as it occurs in Section 3806. It might be argued from this word that 
any ordinance making an appropriation would be subject to the requirements of this 
section. Such an argument, however, is answered, in my opinion, by the statement 
that it is not every appropriation that must be certified to but only appropriations 
made by the ordinances or resolutions described in the section. 

Very truly yours, 
JOSEPH l\fcGHEE, 

A ttomey-General. 
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1620. 

COLLATERAL I~HERITANCE TAX-FEES OF ATTOR~EYS FOR CON
TESTORS OF WILL NOT DEDUCTIBLE. 

The fee of a1~ attorney employed by contestors of a will who succeed in having 
the same set aside should not be deducted from the value of tlze estates passing to 
the heirs and nest of kin for purpose of assessing the inheritance tax. 

CoLUMBus, OHIO, December 20, 1918. 

HoN. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 

DEAR SIR :-I have previously acknowledged receipt of your letter of December 
9, requesting my opinion upon the following facts and question: 

"S. C. P., late of Delaware county, died possessed of an estate, leaving 
no children ~ut a brother and sister, as her only next of kin. 

She died leaving what purported to be a last will, devising the major 
portion of her estate to strangers. 

The brother and sister instituted proceedings to contest the will and 
by the verdict of the jury the will was set aside, and her estate passes to 
this brother and sister as her only next of kin. 

The brother and sister entered into an agreement with their counsel 
to pay such counsel thirty-three per cent of the estate recovered, if the 
will should be set aside. 

The administrator has filed his account, and the question now arises, 
are the heirs the brother and sister, required to pay the tax on the entire 
estate, or only on two-thirds thereof, which they in fact realize? We might 
put the question this way: 

Is such counsel fee a part of the costs of adrr.inistration as would be 
exempt from the tax?" 

In my opinion, the attorney's fee about which you inquire is no part of the 
costs of administration and should not be deducted from the amount upon which 
the inheritance tax in the case inquired about should be computed. 

In Re: W.estburn, 152 N. Y. 93. 

The fees of the attorney for the administrator would have been a proper ad
ministration expense, had the contest suit turned out the other way. 

Connell vs. Crosby, 210, Ill. 380. 

The distinction is based upon the principle that' the defense of a contest case is 
for the preservation of tbe estate; while the prosecution of such a case is for the 
assertion of the individual rights of the heirs and does not in any way involve the 
estate, as such, either by asserting a claim against it or by defending one in its 
behalf. 

The distinction may seem to be a fine one, but the cases so hold. 
Very truly yours, 

JosEPH McGHEE, 
A ttomey-General. 
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1621. 

l\IUXICIPAL CORPORATIOXS- COUXCIL OF CITY AUTHORIZED TO 
TRANSFER TO LIBRARY TRUSTEES OF SCHOOL DISTRICT A SITE 
FOR LIBRARY PT.:RPOSES-CITY COUXCIL CAXXOT ISSUE BOXDS 
UNDER SECTIOX 3939 FOR BEXEFIT OF TRUSTEES OF SCHOOL 
DISTRICT LIBRARY. 

(1) Sections 3711 and 3712 of tlze General Code confer ample authority upon 
the council of the city of Ci11cimzati to transfer to the board of trustees of the Li
brary of the School district of Cinci111zati a site and buildi11gs thereon suitable for 
library purposes, without the assumption of auy iudcbtedness of the city existing on 
account of the acquisition of such sites and buildings by the city, and without the re
ceipt of enough money to reimburse the city for the i1zdebtedness tlzus iucurred; atld 
upon such board of trustees to take title thus transferred. 

(2) The city council may not lawfully issue bonds under Section 3939 G. C. 
for the purpose of creating a fund to be paUl oz:er to the trustees of the School 
District Library to enable the latter to purchase a site for library purposes. 

CoLUMBt:S, OHIO, December 20, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of recent date requesting 
my opinion as follows: 

"We are referring you to the Cincinnati library created under author
ity of Sections 14993 to 15005 G. C., and are advising that some years ago 
by annexation of the village of l\Iadbonville, the city of Cincinnati ac· 
quired the Madisonville town hall and site, and also assumed a consider
able indebtedness thereon, about $25,000.00 of such bonds being still un
paid and to a considerable degree unprovided for at the present. \Ve are 
calling your attention to Section 3704 G. C., and are enclosing copy of ordi
nance No. 85 by which the city of Cincinnati has given this property to 
the library trustees. 

Question 1 : In view of the indebtedness mentioned above can the city 
of Cincinnati legally transfer such property to the trustees of the library 
under authority of Sections 3711 and 3712 of the General Code? 

\Ve are also enclosing copy of ordinance :No. 203 of 1913 under which 
the city issued bonds to pay for the site for a library. 

Question 2: nlay the city legally issue bonds or expend moneys to 
provide a site or sites for libraries? 

You will understand it is not a municipal library, !Jut a separate and 
distinct levy is made for such library, while the city proper must pay the 
bonds and interest and the bonds issued under the last named ordinance 
were issued under authority of the Longworth act." 

Ordinance No. 85 of the council of the city of Cincinnati, referred to in your 
first question, provides that the city of Cincinnati shall, by deed to be executed by 
the mayor of the city, convey to the trustees of the public library of the School 
district of Cincinnati a certain tract of land described by metes and bounds and 
located in the village of Madisom·ille, upon such terms as that the trustees of the 
public library shall, at their own expense, put the property in good repair and 
beautify the premises and at all times maintain the premises in good condition and 
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repair, and use the same for public library purposes, paying all expenses and 
charges in connection with the ownership, rr.aintenance and upkeep thereof; and 
that the trustees of the public library shall assume and perform the obligations of 
the city of Cincinnati under any and all outstanding agreements or leases for the 
occupancy of any part of the premises. This is the only consideration named in the 
ordinance for the transfer of the real estate in question. 

The trustees of the public library of the School district of Cincinnati occupy 
a peculiar position. In the first instance this body seems to owe its existence to an 
act of April 30, 1891, amending Section 3999 Revised Statutes (88 Ohio Laws, 446). 
The section had theretofore provided that in cities not having less than twenty 
thousand inhabitants it should be lawful for the board of education having custody 
of any public library therein to constitute a board of managers for said library. 
(64 Ohio Laws, 100). The amendment introduced a proviso to the effect 

"that in cities of the first grade of the first class, the board of managers 
of the public library therein is hereby abolished, and a board of trustees 
of such library shall be appointed, as follows, viz: the board of education 
of the school district of such city, the union board of high schools, and the 
board of directors of the university of said city shall each by ballot ap
point two persons to serve for a term of three years each as members of 
a board of trustees of said public library, and at the expiration of each 
term of three years, said boards shall each likewise make appointments for 
the succeeding three years. * * *" 

Nothing is said in this act as to the legal title of property belonging to the 
public library to be thus administered. 

Subsequently, on April 21, 1898, the general assembly amended and supple
mented Section 3999 of the Revised Statutes, (93 Ohio Laws, 192). I quote certain 
provisions of this act: 

"Section 3999.-* * * provided, that in cities of the first grade of 
the first class upon the expiration of the terms of office of the trustees of 
the public library therein, heretofore appointed under this section, as 
amended April 30, 1891, there shall be appointed as successors to said 
board, a board of trustees of said library consisting of seven persons, as 
follows: Two by the board of education of the school district within 
which such city is situated, two by the board having charge of the high 
schools of such city, two by the directors of the university in such city, * 
* *; and one by the judges of the court of common pleas of the county 
within which such city is situated, * * *; and thereafter said boards and 
said judges shall, upon the expiration of the terrr.s of office of said ap
pointees, and each three years thereafter, appoint successors to said trus
tees. * * *" 

"Section 3999a.-Each and every resident of the county within which 
is situate any city of the first grade of the first class, having therein estab
lished a public library, shall be entitled to the free use of such library, 
reading rooms, and any branch of the same, and all the privileges thereof, 
upon such terms and conditions not inconsistent therewith, as the board of 
trustees of such library may prescribe." 

"Section 3999b--The board of trustees of the public library in cities 
of the first grade of the first class shall have sole and exclusive charge, 
custody and control of the public library in such city, including all prop
erty, both real and personal, used and occupied by such library. * * *. 
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Said board of trustees shall haYe power O\·er, and exclush·e control of, 
the library fund hereinafter proYirled for, and of the expenditure of all 
rr.oneys collected to the credit thereof. They shall ha,·e power and it shall 
be their duty to establish in said city and throughout the county within 
which is situated said library, reading rooms, branch libraries and library 
stations in connection with ,aid library, * * *" 

"Section 3999c.-For the purpose of increasing, maintaining and man
aging the public library in cities of the first grade of the first class, the 
board of trustees thereof may !e,·y annually a tax of not to exceed three
tenths of one mill on each dollar valuation of the taxable property in the 
county wherein is situated such city, to he assessed, collected and paid in 
the same manner as are other taxes levied throughout the county. * * *" 

"Section 3999d.-The amount of any fund heretofore raised by a levy 
or tax by the board of education in such city for school library purposes, 
and all library funds remaining unexpended, shall be transferred from the 
respectiye funds to the library fund herein created, to be expended and 
paid out as herein provided * * * and any and all funds, bonds, stocks 
or other species of property held by the board of education of such city, 
or by any of the departments of such city for the benefit of the public li
brary thereof, shall be transferred to the board of trustees of such public 
library, to be held and controlled by them subject to the terms of the re
spective donations." 

This act, assuming it is constitutional (which will not be disputed for the pur
poses of this opinion) had the effect of transforming the school library in the city 
of Cincinnati into a public library of the county of Hamilton, to be managed and 
controlled by a board of trustees as therein provided. The legal title to personal 
property, at least, was vested in the hoard of trustees by transfer from the former 
board of trustees or the hoard of education. Nothing, however, was said in this 
act about transferring the legal title of the real estate formerly devoted to school 
library purposes. So far it would seem that the title to such real estate was still 
in the boanl of education of the city of Cincinnati; at least I have not been able 
to find any indication to the effect that the public school library, which had been 
in Cincinnati for a number of years prior to this time, belonged, in legal effect, to 
any other than the board of. education of the city. 

The last mentioned act was again amended by act passed April 14, 1900 (94 
Ohio Laws, 204); but the amendments therein made are not important. Suffice it 
to say that the supplementary sections, designated as Sections 3999a et seq. of the 
Revised Statutes, as so enacted and amended are now found in the Appendix to the 
General Code, as Sections 14993 to 14998, inclusive. 

On l\Iay 19, 1902, the general assembly passed another act affecting these 
library trustees (95 Ohio Laws, 902). This act was passed for the evident purpose 
of authorizing the board of trustees in question (now more accurately designated as 
"the board of trustees of the public library of the school district of Cincinnati") 
to accept a donation to he made hy Andrew Carnegie for the construction of branch 
libraries. The board is authorized to issue bonds for this purpose, known and 
designated as "The Public Library bonds of the School district of Cincinnati," 
and "to purchase or lease and to hold land necessary for suitable sites on which 
to erect said branch libraries." (See Sections 14999 to 15005, inclusive, Appendix 
to General Code). 

I quote from the act as follows : 

"WHEREAS, Andrew Carnegie, Esquire, of X ew York City, has of
fered to give the board of trustees of the public library of the school dis-
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trict of Cincinnati, the sum of one hundred and eighty thousand dollars for 
the erection of branch libraries in said city on condition that the sites there
for be provided by the said board * * *; and * * * 

'VHEREAS, the said board under its powers is able to support said 
branch libraries as required by the conditions of said offer, but immediate 
legislation is necessary to authorize the acceptance of said offer, and to 
enable the said board to obtain the means with which to provide the sites 
for and equip said branch libraries; therefore 

Be it enacted by the general assembly of the State of Ohio: 
Section 1.-(Section 3999f Bates' Revised Statutes, Section 14999 Ap

pendix to General Code.) That the board of trustees of the public library 
of the school district of Cincinnati be and it is hereby authorized to re
ceive and accept the said donation of Andrew Carnegie upon the terms 
and conditions therein expressed, the branch libraries constructed under 
the provisions of said donation to be * * * forever kept open for the 
free use of the public. 

Section 2.-(Section 15000 Appendix to General Code.) That for the 
purpose of providing the sites and furnishing the equipn::ent necessary for 
said branch libraries the said board of trustees is hereby authorized and 
empowered to borrow * * such sum as may be necessary, not exceeding 
one hundred and eighty thousand dollars, and to issue * * * bonds 
therefor, which shall be known and designated as 'The Public Library 
bonds of the School district of Cincinnati' * * . For the purpose of 
paying the interest and providing a sinking fund for the final redemption 
of said bonds, the said board of trustees shall levy annually a tax upon the 
taxable property of said school district sufficient in amount to pay the said 
interest, etc. * * *" 

Seeton 3. -(Section 15001 Appendix to General Code.) Said library 
trustees shall have power to purchase or lease and to hold land necessary 
for suitable sites on which to erect said branch libraries, and shall use said 
fund in the payment therefor, * * *. Said trustees shall have power 
and they are hereby authorized to make all necessary contracts for the 
construction, furnishing and equipping of such branch libraries. The title 
to the land acquired Ullder this act shall be taken in the name of 'The 
Trustees of the Public Library of the School district of Cincinnati,' and 
shall be held by them in trust for public library purposes, and said trustees 
shall have the care, custody, management, and control of all property pro
vided for public library purposes u11der tlzis act." 

I pause here to remark that so far there is no power to acquire title to land 
or lands and buildings for branch library purposes vested in the board of trustees, 
save in so far as may be necessary in order to accept ::VIr. Carnegie's donation. The 
power to purchase and take title to lands is strictly limited in this way, and can not 
be the predicate of any acquisition of title by donation, or otherwise, of any other 
lands required for branch library purposes. 

"Section 5.-(Section 15003 Appendix to General Code.) Said trustees 
shall have the right to receive and accept donations of land, money, or 
other things of value, and to invest, use, or dispose of the same in the 
interest of the library." 

Here is a provision which probably does give to the trustees, as a quasi corpora
tion, capacity to take title to lands other than those acquired for the purpose of 
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establishing branch libraries in accordance with the terms of :\Ir. Carnegie's gift; 
but no power is reposed in the hoard of library trustees to cstahJi,h branch libraries 
otherwise than perhaps in the administration of an express trust. 

I have traced the legislative history of the board of trustees of the Cincinnati 
school library to show the exact situation so far as this body is concerned. Your 
question, however, does not relate to the power of this board to take, but rather 
to the power of the city of Cincinnati to give, as it has attempted to do by and 
through Ordinance Xo. 85 of the year 1918. That ordinance treats the transaction 
as if it involved the com·eyance of the title vested in the city of Cincinnati to this 
board of trustees. The attempt of the council to dispose of the city's property in 
this way invokes consideration of Section 3704 of the General Code, referred to by 
you, in connection with other sections in the same chapter relating to the sale or 
lease of property. 

Section 3698 of the General Code provides as follows: 

":\Iunicipal corporations shall have special power to sell or lease real 
estate or to sell personal property belonging to the corporation, when such 
real estate or personal property is not needed for any municipal purpose. 
Such power shall be exercised in the manner provided in this chapter." 

Section 3704 General Code, referred to by you, provides as follows: 

":\Ioney arising from the sale or lease of real estate, or a public building 
or from the sale of personal property, belonging to the corporation, shall 
be deposited in the treasury in the particular fund by which such property 
was acquired, or is maintained, and if there be no such fund it shall be 
deposited in the general fund. If the property was acquired by an issue of 
bonds the whole or a part of which issue is still outstanding, unpaid and 
unprovided for, such money, after deducting therefrom the cost of mainte
nance and administration of the property, shall on warrant of the city auditor 
be transferred to the trustees of the sinking fund to be applied in the pay
ment of the principal of the bond issue." 

If these sections stood alone there would he strong ground for asserting that 
Ordinance No. 85 could not be sustained as a valid exercise of the legislative power 
of the council of the city of Cincinnati. Unquestionably, the transaction authorized, 
or attempted to be authorized by that ordinance, is not a "sale," and on this ground, 
as well as that suggested by you in view of Section 3704 of the General Code, I 
would be inclined to question the transaction. However, you call attention to Sec
tions 3711 and 3712 of the General Code. These sections provide as follows: 

"Section 3711.-A municipal corporation may transfer hy ordinance duly 
passed, any property, real or personal, acquired or suitable for library pur
poses, to the trustees of any public library for the school district within 
which such municipal corporation is situated, upon !;Uch lawful terms and 
conditions as are agreed to between the municipal corporation and trustees," 

"Section 3712.-The trustees of a public library in such district may re
ceive and accept such transfer, and receive and accept from any othei" 
source or acquire in any other manner, any property, real or personal, foi" 
library purposes, and use and apply it for such purposes, and enter into any 
contract relating thereto." 

Here is found independent authority in the council to transfer the property to 
the truste~s of the library and independent capacity in the trustees of the library 
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to receive the title. These sections solve all the questions raised by the consideration 
of the other sections which have been referred to, as relating to the powers of the 
trustees, on the one hand, and the council, on the other. 

Ordinance :t\o. 85 is, in my opinion, authorized by these sections and the trus
tees of the public library are, in my opinion, en:powered by these sections to accept 
the ordinance and receive the conveyance. 

Section 3704 G. C. does not prevent the transaction from being consummated 
under authority of Section 3711, because Section 3704 does not operate unless there 
has been a sale or lease. However disadvantageous the transaction may be from 
the viewpoint of the city of Cincinnati, which is divested of the title to the property 
in question, but remains liable for the debt incurred on account of its original pur
chase by the village of ::\ladisonville, the legality of the transaction is, in view of 
the sections last above n:entioned, not open to question. 

Ordinance ?\ o. 203 of the year 1913, referred to in your second question, pro
vides, in part, as follows: 

"Section 1.-That it is deemed necessary by the council of the city 
of Cincinnati to issue and sell the bonds of said city * * * for estab
lishing a free public library on north side of \Vest Eighth street, between 
State and Glenway avenues, * * * as a branch of the Public library 
of the city of Cincinnati. * * *" 

"Section 3.-The proceeds from the sale of said bonds * * * shall 
be credited to the fund for said purpose aforesaid, and shall be paid out 
upon the order of the board of trustees of the Public library of the city 
of Cincinnati, and shall be expended by said board of trustees of the Pub
lic library of the city of Cincinnati for the purposes specified in Section 1 
of this ordinance." 

It is apparent, as you say, that this bond issue was made under the supposed 
authority of Section 3939 of the General Code, known as the "Longworth Act," one 
subdivision of which authorizes council to issue bonds "for establishing free public 
libraries and reading rooms" and another of which authorizes bonds to be issued 
"for procuring the real estate for an improvement authorized by this section * *" 

I assume from the statement in your letter that the city of Cincinnati does not 
maintain any free public library under authority of Sections 4004 et seq. of the 
General Code; or that if it does, the reference in the ordinance is not to the trus
tees of suchj a municipal library (who are appointed by the mayor), but to the 
trustees of the school library, the legislative history of which has been traced in 
dealing with your first question. Of course, if the city of Cincinnati actually does 
maintain a municipal library, and if the proceeds of the sale of the bonds issued 
under authority of Ordinance l'\ o. 203 of the year 1913 were to be expended for 
such purpose by the trustees of such municipal library, no question as to the legal
ity of the transaction could arise. I take it, however, that, as above suggested, the 
ordinance discloses a transaction whereby the city council issued bonds of the city 
and turned the proceeds over to the trustees of the independent library, which seems 
to be, in one aspect of the case, a school library and, in another aspect, ·a county 
library. I know of no authority to do this, and if this is actually what was done 
! am of the opinion that Ordinance Xo. 203 was illegal. 

Very truly yours, 
JosEPH McGHEE, 

A ttomey-General. 
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1622. 

l\IU~ICIPAL CORPORATIOXS-CITY SOLICITOR IL\S XO AUTHORITY 
IX OWN RIGHT TO CO:\IPRO:\IISE CL:\DIS- COCXCIL CAXNOT 
AUTHORIZE SOLICITOR GEXER.\LLY TO CO:\IPIW:\IISE CLADIS. 

The city solicitor lzas no authority in his ou.•n riglzt to compromise claims for 
damages against tlze city aud to pay tlze same from au a{'propriatiou to lzis accouut 
for "court costs and damages." 

Council may not autlzori::e the city solicitor bJ,• ge11cral or blanket resolution or 
ordinance to compromise Oil}' and all claims against tlze city. ll e 1110J,' be autlzori::cd 
to tzegotiate settlements, but each settlement must be separately appro·ved bJ,• couucil. 

CoLL":\IBt:s, Omo, December 20, 1918. 

Bureau of bzspection and Super·vision of Public Offices, Columbus, Olzio. 

GENTLEMEN :-1 have your letter of X ovember 20 in which you request my 
opinion as follows: 

"The council of a municipality of this state in its semi-annual appro
priation ordinance regularly appropriates from the general fund for 'Court 
costs and damages.' 

Question 1 : Has the city solicitor legal authority to compromise 
claims of damages and have the same paid from this appropriation without 
authority of council to compromise claims? 

Question 2: Can such authority of council legally authorize such com
promise, and if so rr:ay it be by blanket authority or should there be au
thority of council covering each individual case?" 

The city solicitor has no power under the statutes to act for the city in com
promising damage claims: that is to say, this is not nne of his functions as ex-
pressed in the statutes relative to his office or fairly implied therefrom. 

His duties in so far as they approach the matter inquired about are set forth 
in the following sections of the General Code: 

Section 4308.-"\Vhen required so to do by resolution of the council, 
the solicitor shall prosecute or defend, as the case may be, for and in be
half of the corporation, all complaints, suits and controversies in which the 
corporation is a party, ancl such other suits, matt\:rs and controversies as he 
shall, by resolution or ordinance, be directed to prosecute, hut shall not be 
required to prosecute any action before the mayor for the violation of an 
ordinance without first advising such action." 

Section 4311.-"Thc solicitor shall apply in the name of the corporation, 
to a court of competent jurisdiction for an order of injunction to restrain 
the misapplication of funds of the corporation, or the abuse of its corporate 
powers, or the execution or performance of any contract made in behalf of 
the corporation in contravention of the laws or ordinance governing it, or 
which was procured by fraud or corruption." 

Section 4312.-"\Vhen an obligation or contract made on behalf of the 
corporation granting a right or casement, or creating a public duty, is being 
evaded or violated, the solicitor shall likewise apply for the forfeiture or 
the specific performance thereof as the nature of the case requires." 

Section 4313.-!'ln case an officer or board fails to perforrr. any duty 
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expressly enjoined by law or ordinance, the solicitor shall apply to a court 
of competent jurisdiction for a writ of mandamus to compel the perform
ance of such duty." 

It will be observed that the authority of the solicitor to act generally-that is 
in cases other than those specifically enumerated in Sections 4311 et seq. as above 
quoted, none of which touch the present case-is carefully safeguarded, in that an 
ordinance or resolution of council is required to confer upon him the powers of an 
attorney for the city. In other words, in his own proper office, so to speak, he can 
not exercise the capacity of the city to sue and be sued, nor any implied authority 
that might flow from such basic power. On the other hand, Section 4308 itself 
makes it clear that the corporate power of the city to sue and be sued is lodged in 
and controlled by the council. It is the corporate body which must act for the 
city, at least primarily, on this side of its corporate existence; the solicitor is rather 
the public officer whose duty it is when moved to action by the corporation as a 
litigant to represent it as its attorney. 

I assume that you are inquiring about a case where council has made an appro
priation for "damages" under such circumstances as to make it clear that the inten
tion was that the city solicitor was to draw on this appropriation. This would not, 
in my opinion, be enough to authorize the solicitor to compromise a particular case. 
It is sufficient authority to authorize him to draw on the appropriation when he has 
made a compromise which council lias authorized. That is the full effect which 
I feel able to give to an appropriation of this sort. 

I have already said enough to answer your first question, which is that on the 
basis of the appropriation only and without other authority of council, a city solici
tor would not have power to compromise claims for damages against the city and 
draw on the appropriation in settlement of such compromises. I would, however, 
be of the opinion further that in case such action had been taken a subsequent reso
lution or ordinance by council ratifying the settlement made by the solicitor would 
Yalidate the entire proceeding. 

I have already indicated partially what my answer to your second question 
nn::ot Le. Cm:ncil can authorize the solicitor to defend any case against the cor
poration. It is, as I have said, that municipal functionary which may exercise all 
incidents of the capacity of the municipality to sue and be sued. In other words, it 
may control rr:unicipal litigation. Therefore it may direct the settlement or com
premise of any claim ei:her for or against the city which is or may be the subject of 
litigation. 

The question that now arises is as to whether or not this power may be dele
gated to the solicitor. Strictly speaking, it may not be so delegated. Each settle
ment which the solicitor makes must be specifically approved by council. Council 
tndy require and thus authorize the solicitor to defend any controversy, though not 
in suit, and this gives to the solicitor all the powers usually reposed in an attorney 
in the conduct of the controversy from the legal standpoint. The solicitor thus be
comes the agent of the municipality as represented by the council with full authority 
to act as an attorney might act in a similar case. Such authority would not go so 
far, however, as to permit the solicitor to bind the city finally and in his own right 
as such agent hy the terms of any compromise upon which he might agree .. He 
would be authorized to negotiate no doubt and to forrr:ulate terms; but before the 
settlement would be binding upon the city the action of council would be necessary. 
Such acticn should, in my opinion, be taken in each individual case. For the coun
cil to attempt to confer upon the solicitor blanket authority to compromise at his 
discretion damage claims of any given class asserted against the city would be for 
the council to delegate discretion which is reposed by the law in it to the solicitor. 
This can not lawfully be done. 
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I answer your second question therefore by saying that council may legally 
authorize the solicitor to effect a compromise for not more than a stated figure in 
the case of a damage claim against the city, and when such compromise is effected 
it would be complete and binding upon the city. Council may also ratify and con
firm the compromise of dan:age claims negotiated by the city solicitor where he is 
authorized to represent the city generally in such controversiei. Authority to act 
to this extent may be conferred upon the solicitor generally, that is by blanket or
dinance or resolution, but council may not by such a general ordinance confer upon 
the solicitor power to compromise individual cases at his own discretion. 

1623. 

Very truly yours, 
}OSEPH :\IeGREE, 

Attorney-General. 

CHILDREN'S HOMES- MEA~I~G OF PHRASE "SE:\11-PUBLIC CHIL
DREN'S HO:\IE" IN SECTION 3088, 7676, 7677, 7678 AND 7681. 

The phrase "semi-public children's home" appearing in Sections 3088, 7676, 7677, 
7678 a·nd 7681 of the General Code refers to i11sf-itutio11s established and maintained 
by private donations but operated by or under public authority as exemplified by 
Sections 3070 et seq. and 3110 G. C. Charitahle institutions wholly lllldcr private 
management, though open to all 011 the same terms, are not such institutions. 

CoLUMBus, OHIO, December-20, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-From several sources the question as to the meaning of the 
phrase "semi-public children's home" as used in Section 7676 General Code, per
taining to the adrr:ission of pupils to the public schools, has been raised. Most re
cently there has come to this office a letter from the office of the city solicitor of 
Cincinnati presenting specific facts involving an interpretation of this language, 
which facts are as follows: 

"Your opinion on this point is desired in order that the board of edu
cation of the school district of the city of Cincinnati may determine the 
rights of the inn:ates of the Home for Colored Girls and inmates of the 
Children's Home of Cincinnati to attend the public schools of this district. 

There is located in this city a home for colored girls, and the manage
ment of the home has advised us that the home is a semi-charitable institu
tion. This home has existed for seven years; it has a capacity for twenty-five 
girls, and is always crowded. Girls are received from improper homes 
and also thme homes broken by death and other misfortune. These girls 
are placed with the hon:e either by the juvenile court (which usually in
cludes commitment ) or they arc brought to the home voluntarily by parents 
or other relatives, and of this latter class there are usually three or four 
girls from school districts of this county outside of the school district of 
the city of Cincinnati. 

The home is careful to receive only those girls for whom no other pro
vision can be made, those whose morals are in jeopardy and who stand 
much in need of the protection and training that the home endeavors to 
give. For obvious reasons they demand as much financial support as can 
be secured from some relative. This, however, never covers the cost of 
maintenance and the home is con:pelled to solicit funds through the Council 
of Social Agencies of the city of Cincinnati. 
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The Children's Home is a corporaton not for profit organized under 
the laws of the State of Ohio; it makes no charge for the care of children 
entrusted to it and is wholly supported by its endowment fund by volun
tary contributions in the form of money and supplies. If a child is placed 
in the home and the parents pay a stated sum per week, this sum is not 
accepted as a charge for the care of this child, but is considered as a dona
tion for the general support of the Children's Home. Persons of this city 
and other localities make bequests by will to the Children's Home and it 
also receives money from persons charitably inclined, while still other per
sons send it supplies in the way of clothing and food. These various dona
tions constitute the means of support of the Children's Home and are 
used for the support of the home in general." 

In view of the importance of the question and the frequency with which it has 
been raised throughout the state, I venture to address an opinion to the Bureau of 
Inspection and Supervision of Public Offices. 

I may say at the outset that on the facts pertaining to the two Cincinnati in
stitutions as they are presented by the letter from which I have quoted, I would 
have no hesitancy in pronouncing each of them an "institution of purely public · 
charity" within the meaning of the former language of the constitution respecting 
the exemption of property from taxation, the statutes passed in the exercise of the 
power to exempt, and the decisions interpreting such constitutional and statutory 
provisions. That is to say, these institutions, both of which are charitable, are 
"public" in the sense that they form proper beneficiaries of tax exemptions; that is, 
they seem to be open to all members of certain natural classes on equal terms, and 
are clearly instrumentalities for the satisfaction of public needs. 

It would seem, however, that if the legislature had intended to refer to properly 
charitable institutions or institutions of public charity, it would have used some 
other term than "semi-public" to describe such institutions. In point of fact, as 
the solicitor states in his letter, Section 7681 of the General Code distinguishes be
tween "semi-public children's homes" and "private children's homes." 

Inasrr.uch as practically all institutions which would be called "children's 
homes" are charitable and most of them open to the public on equal terms, it would 
seem most likely that the distinction here drawn was not intended to be based upon 
the principles to which I have referred. 

Of course, there may be children's homes in the state which are open, for ex
ample, only to children of parents of a certain religious denomination or fraternal 
order, in which event, of course, they could be classed as "private children's homes" 
in contradistinction to institutions of the class described in the letter from which 
quotation has been made. Therefore, I do not place much reliance upon the argu
ment just advanced. 

The phrase under consideration is new in legislation passed in 1917 (107 Ohio 
Laws, 60). I find it most helpful, therefore, to turn to that act in an effort to 
find a clue to the meaning of the term, which is not used elsewhere in the statutes. 

The act found in 107 Ohio Laws, 60, amends Sections 3085, 3088, 7676 to 7678, 
inclusive, and 7681 of the General Code. The phrase "semi-public children's hon:e" 
is found in Sections 3088, 7676, 7677, 7678 and 7681 of these sections. Of the 
enumerated statutes the last four which I have mentioned relate to public schools 
and attendance therein, and consideration of these sections by themselves does not 
shed any light upon the meaning of the phrase "semi-public children's home," which 
it will be remembered is apparently used in contradistinction to the phrase "county 
or district children's home" on the one hand and "private children's home or or
phan asylum" on the other hand. 
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In other words, consideration of these sections by themselves will show merely 
that a "semi-public children's home" is a children's home which is neither a county 
or district children's home nor a pri\·ate children's home or orphan a,;ylum. 

But, as indicated, the phra>e is found in Section 3088 of the General Code. This 
section is a part of the act relating to the powers and duties of county officials 
with respect to children's hon:es. One would naturally suppose, therefore, that the 
phrase "semi-public children's home" would have some reference to a type of in· 
stitution recognized by the statutes found in the chapter in which Section 3088 
General Code appears. 

I call attention to Sections 3070 et seq. and 3110 of the General Code, which are 
found in the chapter under the heading "Children's Homes." The first group of 
statutes authorizes county commissioners to receive bequests, donations and gifts, 
real and personal, for the purchase of a site to erect thereon and maintain an or
phans' asylum, which is to be under the control of a board of six persons serving 
gratuitiously. These sections seem to contemplate that private bequests and dona
tions shall form the source of the revenues applied to the maintenance of such a 
home. Section 3110 authorizes the commissioners of any county or district to ac
cept any donation or bequest of land, money or other personal property for the 
use and benefit of children's homes " on such terms as are agreed upon by such 
board, and such persons, agents or executors." 

Under these statutes an institution would exist under the control of the county 
commissioners and yet be .distinguishable fron: a regular county or district children's 
home, in that such institutions would be established and partly or wholly maintained 
through the use of privately donated trust funds, whereas a regular county or dis
trict children's home is established by the county or district and maintained by tax
ation. 

There may be other statutes authorizing cities to engage in similar enterprises. 
I have not made a search in an effort to find out whether the statutes to which I have 
referred constitute the only ones under which such arrangements for the establish
ment and maintenance of children's homes may be carried out. I say merely that 
these sections do provide for institutions which do not constitute private children's 
homes on the one hand, because they arc under the control in a greater or lesser 
degree of public officials; and do not constitute county or district children's homes 
on the other hand because they are not estahli~hecl in the manner in which regular 
county or district homes are established, because they are not supported only by 
taxation as regular county children's horr.cs arc maintained, and because finally 
they are not under the control of the trustees provided for in Section 3881 and 3112 
for county and district children's homes respectively. 

Such institutions being, therefore, neither county or district homes on the one 
hand nor private homes on the other hand, I take it that they must constitute the 
class of institutions which the legislature had in mind in speaking of "semi-public 
children's homes." 

I am of the opinion, therefore, that a ",emi-puhlic children's home" within the 
meaning of the sections referred to is one of the type exemplified by Sections 3070 
et seq. and 3110 of the General Code. Inasmuch as neither of the institutions re
ferred to in the letter of the solicitor appears to be such an institution, as both of 
them are under private management, I am further of the opinion that the institu
tions referred to in the letter constitute private children's homes and not semi-public 
children's hon:es within the meaning of the related statutes. 

Very truly yours, 
JOSEPH l\fcGHEE, 

A ttonzey-General. 
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1624. 

DITCHES AXD DRAIXAGE-XOT XECESSARY FOR COUXTY CO:\L\IIS
SIOXERS TO ACT WITH DIERGEXCY C0:\1:\IISSIOXERS, WHEX. 

In straighteniug or cleanilzg out a creek, river or water course, for the pro
tection of a bridge or road, uuder the provisious of Secll011S 2428 et seq. G. C. (107 
0. L. 549-550), the commissioners need uot act in co11jzmction zvith the emergency 
commission created !'11 the act fowzd iu 103 0. L. 206. 

CoLUMBus, OHIO, December 20, 1918. 

HoN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohw. 

DEAR SIR :-I have your communication which reads as follows: 

"The commissioners of Putnam county are acting on a petition filed 
about August, 1918, under Section 2428, to straighten Sugar Creek for the 
protection of a bridge and fill leading to said bridge, which crosses said 
creek. 

The bridge crosses the creek at right angles, running east and west, 
and the improvement in the creek will reach from the bridge directly south 
about forty rods straightening the channel which .is, as it now exists, long 
and winding, and coming toward the grade, and the improvement as they 
have undertaken is by petition under the section above referred to and Sec
tions 2429, 2430 and 2431. 

Referring to Attorney-General's Opinion in Volume II, 1913, pages 1269 
to 1274, which seems to join the emergency con:missio~ in action with the 
county commissioners in such work, the question to be determined here is, 
does the act referred to anticipate the necessity of the appointment of an 
emergency commission to act with the commissioners in this matter, or does 
the act stand alone and may the commissioners of the county, themselves, 
perform this duty?" 

Sections 2428, 2429, 2430 and 2431 G. C. (107 0. L. 549-550) under which your 
county commissioners are proceeding, read as follows: 

"Section 2428.-The comn:issioners may cause a river, creek or water
course to be straightened or cleaned out for the protection of any bridge 
or road within their control." 

"Section 2429.-Before the commissioners proceed to straighten or 
clean out any river, creek or watercourse, there must be filed with the 
county auditor of the county a petition, signed by one or more taxpayers 
of the county, setting forth the benefits to be derived from straightening 
or cleaning out such river, creek or watercourse, the starting point and 
terminus, with a description of such river, creek or watercourse, and an 
estimate of costs to be incurred to complete the work. At the next regular 
or special meeting of the commissioners, the auditor shall notify them of 
the filing of the petition." 

"Section 2430.-Upon receiving the petition, the commissioners shall 
forthwith appoint a competent engineer, resident of the county, who shall 
go upon the line of the river, creek or watercourse, carefully examine, and 
make his report to the county auditor in writing, stating whether he deems 
the straightening or cleaning out of the river, creek or watercourse will be 
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beneficial for the protection of any bridge, state, or county road, or other 
road in control of the comrr.issioners, and, if so, an estimate of the costs 
thereof." 

"Section 2431.-If the engineer recommends the straightening or clean
ing out of such river, creek or watercourse, and the corr.missioners deem it 
advisable, at the first regular session after receiving the report, they shall 
advertise the letting of the work at least twenty days, and let it to the low
est responsible bidder, taking from him a bond in a sum fixed hy them, 
payable to the state, with good sureties, for the performance of the work 
in a proper manner, and within a time therein named. X o bid shall be 
accepted that exceeds the estimater! cost in such report, and the commis
sioners may reject all bids.'' 

Your question is as to whether, under the opm10n to which you refer, the 
county commissioners ought to join with the err.ergency commission provided for in 
an act found in 103 0. L. 206, or whether the commissioners can proceed inde
pendently with the improvement asked for in the petition filed with them. 

It is my opinion that the county commissioners may proceed with said im
provement, without being joined with the emergency commission as provided for in 
said act 

The part of Mr. Hogan's opinion, to which you refer, is found on page 1272 
of Volume II of Annual Report of the Attorney General for 1913 and is as follows: 

"I am, therefore, further of the opinion that because of the fact that 
the two acts of the legislature above referred to must be construed to
gether, the powers of the emergency corr.mission extend to the proceedings 
provided for in Section 2428 et seq., so that although the taxpayer's peti
tion would be filed with the county auditor as provided in Section 2431 and 
the employment authorized by Section 2430 should be made by the county 
commissioners with the approval of the emergency commissioners. It there
fore follows that upon the necessary jurisdictional steps being taken, the 
employment of the resident engineer, authorized to be employed under Sec
tion 2430, should be made jointly by the county commissioners and the 
emergency board. The foregoing constitutes an answer to your first and 
second questions." 

It is my view that this finding of }.Ir. Hogan does not apply to your case. It 
must be remembered that the act as found in 103 0. L. 206 was merely an emer
gency act to take care of the damages caused by the floods of March and April, 
1913. The title to this act is as follows: 

"An act to establish the Ohio flood relief commtssiOn; to define its 
powers and duties and to provide for the establishment of emergency com
missions in certain counties and municipalities of the state, to assist in re
storing the public works and public property damaged by the floods of 
March and April, 1913." 

Section 10 of said act reads as follows: 

"The emergency commission of any county shall exercise in con
junction with the county commissioners such powers and duties as are con-
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ferred upon the county commissioners in so far as they extend to the re
pairing, rebuilding and restoring of public works destroyed or damaged by 
the floods of March and April, 1913, and the emergency commission shall ex
ercise and perform such duties jointly with such county commissioners." 

Here again we note that the emergency commission of a county unites with 
the county commissioners only to the extent of repairing, rebuilding and restoring 
public works destroyed or damaged by the floods of l\Iarch and April, 1913. 

The provisions of this act should not be extended beyond the purpose for which 
the act was passed, and as the improvement which your county commissioners have 
under consideration has nothing whatever to do with the restoring of public works 
destroyed or damaged by said floods of ::--Iarch and April, 1913, it is my opinion 
that the act referred to does not apply to the matter. 

Hence in view of all the above it is my opinion that the county commissioners 
may cause a creek, river or water course to be straightened or cleaned out for the 
protection of any bridge in conjunction with the err.ergency commission created 
in the act found in 103 0. L. 206. 

1625. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

AUDITOR OF STATE-HAS NO AUTHORITY TO PRESCRIBE ACCOUNT
ING SYSTE::--I FOR LEGISLATURE. 

The auditor of state, as chief i11spector and supervisor of public offices, has no 
authority to prescribe a system of accounting for the houses of the general assemblY. 

CoLUMBus, OHIO, December 20, 1918. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of recent date requesting an early opinion upon 
the following questions: 

"As Chief Inspector and Supervisor of Public Offices may the auditor 
of state legally prescribe a system of accounting for the State Senate and 
House of Representatives? 

If he has such right, and -the members of said body ignore the same 
by resolution, or otherwise than by the enactment of a statute, do they 
come within the provisions of Section 283 G. C., and what is the proper 
authority to pass upon their removal? 

Referring again to the provisions of Section 283 G. C., kindly designate 
the proper authorities to pass upon the removal of the following officials 
for failure to keep the accounts and make the reports required by the 
Bureau of Inspection and Supervision of Public Offices, also the proper 
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procedure to accomplish the same; viz : State officials, county officials, 
municipal officials, school officials, township officials ami justices of the 
peace." 

The answer to your first question is in the negative. The only authority which 
the auditor of state has to prescribe systems of accounting for anybody is. that 
which exists under the act creating the Bureau of Inspection and Supervision of 
Public Offices. This act, which begins with Section 274 of the General Code, author· 
izes the bureau to 

"inspect and supervise the accounts and reports of all state offices, includ
ing every state, educational, benevolent, penal and reformatory institu
tion, public institution and the offices of each taxing district or public 
institution in the state of Ohio." 

Section 277, which is the particular section which gives the power under con
sideration, authorizes the auditor of state "as chief inspector and supervisor" to 
"prescribe and require the installation of a system of accounting and reporting for 
the public offices, named in Section two hundred seventy-four." 

The general asserr.bly of the state is not a "state office"; it is not "named in 
Section two hundred seventy-four." 

These statements answer your first question and make unnecessary an answer 
to your second question. 

Your third question refers to Section 283 of the General Code, which provides 
as follows: 

"A public officer or employe who refuses or neglects to keep the ac
counts of his office in the form prescribed, or make the reports required 
by the bureau of inspection and supervision, shall be removed from office 
on hearing before the proper authority." 

To answer your third question as you have asked it would require me separate· 
ly to consider the ca~e of every public officer in the state subject to the supervision 
of the Bureau of Inspection and Supervision of Public Offices. No one of them 
would suffice as an answer to the whole question nor as an answer applicable to 
any particular class of officers, such as "state officials," "county officials," etc. \Vith 
the exception of certain general statutes which authorize removal of any public 
official upon complaint signed by citizens and heard in a court, the general policy 
of our statutes is to provide specifically for the question of removal in connection 
with each particular officer. In other words, it is purely accidental that any two 
officers happen to be subject to removal by the same authority and in the same way. 
Indeed there is no provision whatsoever for the removal of some officers. 

Unless advised that you wish me to write a lengthy article on the subject of the 
removal of public officers in the state of Ohio and to spend the time necessary to 
prepare such an article, I rr.ust answer this part of your letter by advising that I 
should be pleased to state the law in this respect as to any particular officer or offi
cers whom you may have in mind upon receipt of advice from you as to who they 
may be. Any other course would make it impossible for me to render an opinion 
at an early date, which seems to be one of the points in your mind. 

Very truly yours, 
JosEPH McGHEE. 

A ttomey-General. 
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1626. 

APPROVAL OF BOXD ISSUE OF ~IORGA:-J COU~TY, OHI0-$10,000.00. 

CoLUMBUS, 0Hro, December 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Morgan county, Ohio, in the sum of $10,000.00, for 
the purpose of providing a fund for the repair of certain bridges in said 
county. 

I have carefully examined the transcript of the proceedings of the board of county 
corr.missioners of Morgan county, Ohio, relating to the above issue of bonds and 
find said proceedings to be in conformity to the provisions of the constitution and 
the laws of Ohio in regard to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to bond 
form submitted, when the same are properly executed and delivered, will constitute 
valid and binding obligations of said county, to be paid in accordance with the terms 
thereof. · 

1627. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF CITY OF BELLEFO:-JT AINE, OHI0-
$20,000.00. 

CouarBus, OHio, December 20, 1918. 

lltdustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of the city of Bellefontaine, in the sum of $20,000.00, 
for the purpose of equipping and furnishing city hospital building. 

I have carefully examined the transcript of the proceedings of the council and 
other officers of the city of Bellefontaine, Ohio, relating to the above issue of bonds, 
and find the same to be in conformity to the provisions of the constitution and 
the laws of Ohio in regard to bond issues of this kind. 

I am therefore of the opinion that bonds properly prepared according to bond 
form submitted, when the same are properly executed and delivered, will constitute 
valid and binding obligations of said city, to be paid in accordance with the terms 
thereof. 

Very truly yours, 
JosEPH McGHEE, 

A ttorney-GeMral. 



A.TTOR1-."'EY-GE1-.'ERAL. 1561 

1628. 

APPROVAL OF BO~D ISSUES OF THE CITY OF WARRE~, OHI0-
$107,000.00. 

CoLl:MBl:S, OHIO, December 20, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In Re: Bonds of the city of \Varren, Ohio, four issues in the aggre
gate amount of $107,000.00, as follows: 

$70,000 in anticipation of the collection of assessments for the sewer 
in sub-district X o. 2 of the southeast sewer district. 

$19,000 to pay the city's share of the cost of construction of a sanitary 
trunk sewer in sub-district No. 2 of the southeast sewer district. 

$14,000 in anticipation of the collection of assessments for the sewer in 
sub·district X o. 1 of the northeast sewer district. 

$4,000 to pay the city's share of the cost and expense of constructing 
sewer in sub-district No. 1 of the northeast sewer district. 

I have examined the consolidated transcript of the proceedings of the council 
and other officers of the city of \Varren, Ohio, in the issuance and sale of the 
above described bonds, and find that said proceedings are in all respects legal. 

I am therefore of the opinion that said bonds, when issued, will constitute valid, 
legal and binding obligations of the city of \Varren, payable in accordance with the 
provisions thereof. 

A form for the bonds has been examined and approved. 
Very truly yours, 

JosEPH McGHEE, 

A ttorney-Gcneral. 

1629. 

SCHOOL LANDS-SALE IF COM!vfENCED PRIOR TO ACT OF 97 0. L., 
617, CONTINUES UNDER PRIOR LAW. 

Where an action is started under authority of the Act of 97 Ohio Laws, 617, for 
the sale of a tract of school lands, such action is not discontinued by virtue of the 
Act of 107 Ohio Laws, 357, and such action m'ay continue and the tract of land le
gally sold thereunder. 

CoLUMBus, OHIO, December 20, 1918. 

lioN. E. E. LINDSAY, Prosecuting Attorney, New Philadelphia, Ohio. 

DEAR SIR :-Under date of ~ ovember 12, 1918, you 5ubmit the following state
ment of facts and inquiry: 

"By an Act of Congress under date of l\Iay 26, 1824, one-thirty-sixth 
part of certain tracts of land lying in Clay, Goshen and Salem townships 
in this county was vested in the state to be held in trust for the use of 
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schools for the benefit of the purchasers of said several tracts of land, each 
containing four thousand acres and designated as follows: Gnadenhutten 
tract in Oay township, Schoenbrun tract in Goshen township and Salem 
tract in Salem township. 

The Legislature of our state on the 20th day of March, 1840, passed 
an Act found in Volume 38, page 164, of Ohio Laws, providing the manner 
in which all said school lands could be sold or leased. 

Under the terms of said Act the school lands known as the Schoenbrun 
tract and the Salem tract were sold. 

The school tract known as the Gnadenhutten tract containing about 120 
acres of land was not sold under said act, but has been used ever since for 
school purposes under the terrr.s and conditions of said Act of Congress 
and said Act of the Legislature and the amendments. 

On the 6th day of April, 1877, Volume 74, page 429, of Ohio Laws, said 
last mentioned Act was amended in certain particulars. 

On the 15th day of March, 1904, said Acts were amended and supple
mented by the Legislature and provided the means and manner by which 
said Gnadenhutten tract could be sold, Volume 97, page 617, Ohio Laws. 

Said acts remain in force still unless they were repealed by implication 
by the last Legislature, passed on the 20th day of March 1917, Volume 107, 
page 357, of Ohio Laws. 

On the 16th day of February, 1917, we filed a petition in the court of 
common pleas in .this county to sell said Gnadenhutten tract as provided by 
the terms of the aforesaid laws for the trustees of said Gnadenhutten tract, 
and this action was still pending in court when the Act of March 20, 1917, 
was passed. 

It is important for the reason that .we desire to make a good title in 
the event of sale and it is i111portant by reason of the fact that the auditor 
of state may clairr.· jurisdiction over said lands by reason of said last men
tioned Act." 

You refer to the amended acts of the Legislature passed for the purpose of 
granting authority for the control and sale of certain school lands. The only acts 
that need to be referred to in this opinion are those contained in 97 Ohio Laws, 617, 
and in 107 Ohio Laws, 357. 

Section 1 of the Act of 97 Ohio Laws, 617, provides as follows: 

"That the three trustees of the school lot in the Gnadenhutten tract in 
the township of Clay, county of Tuscarawas and state of Ohio, elected 
under and by virtue of an act of the general assembly of the state of Ohio, 
entitled 'An Act supplementary to an act to provide for the sale of three 
several tracts of ::\Ioravian lands in the county of Tuscarawas, passed March 
20, 1840,' passed April 6, 1877 (Ohio Laws Volume 74, page 429), be and 
they are hereby authorized to file a petition in the court of common pleas 
of said Tuscarawas county, Ohio, containing a pertinent description of said 
school lot in said Gnadenhutten tract, and setting forth that they are the 
proper and lawful trustees for the management thereof under said act of 
the general assembly of the state of Ohio, passed April 6. 1877, that it is 
the desire of two-thirds majority of said inhabitants of said Gnaden
hutten tract, that said school lot be sold, and the interest arising from the 
proceeds of said sale be applied to the use of the common schools of said 
Gnadenhutten tract, and praying for a sale thereof. And within thirty 
days thereafter said trustees shall procure and file in said court in the same 
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proceeding, a written con'ent to the :-ale uf said school lot, in the nature 
of an answer to said petition, signed by nut less than two-thirds of the 
qualified electors residing within said Gnadenhutten tract" 

Sections 2 and 3 of said Act prescribe the duties of the court and other details 
and need not be here quoted. 

It appears from your inquiry that on February 16, 1917, a petition was filed in 
the common pleas court of your county, to sell the Gnadenhutten tract of land under 
authority of the above act; that action was still pending when the Legislature 
passed the Act of 107 Ohio Laws, 357. The title to said Act reads as follows: 

"An Act-To provide for the better administration of the school and 
rr.inisterial land held in trust by the state of Ohio, to codify the laws re
lating thereto, to safeguard both the trust and the rights of the citizens 
of Ohio holding leasehold or fee simple titles in and to said lands, and 
make more certain the rights and obligations of the state and the lessees 
of such lands." 

Section 1 of said Act, known as Section 3181 General Code, reads as follows: 

"It shall be the duty of the treasurer, clerk and trustees of all original 
surveyed townships, and all other officers, excepting county recorders, 
charged with or having the possession or custody of records or papers per
taining to the lands appropriated by congress for the support of schools, or 
the purposes of religion, and of all officers charged by law with the ad
ministration of such lands, to transfer and deliver to the state supervisor 
of school and ministerial lands, all field notes, maps, surveys, books, rec
ords, deeds or leases and copies thereof, school land sales, records, docu
ments and papers of every description, in their possession, relating to any 
school or ministerial lands in the state, whether such lands shall have been 
sold or sti!! remain unsold. The state supervisor shall be the custodian 
thereof." 

Sections 36 to 42, both inclusive, known as Sections 3203-13 to 3203-19 inclusive, 
General Code, provides for the sale of school lands. It is not necessary to quote 
from said sections: 

Section 59 provides : 

"That all acts or parts of acts that conflict with any of the provisions 
of this act are hereby repealed. * * *" 

Here follow a number of sections of the General Code which are specifically 
repealed. 

This act must be read in connection with Section 26 of the General Code, which 
reads as follows: 

"\\'henever a statute i~ repealed or amemled, ~uch repeal or amendment 
shall in no manner affect pending actions, prosecutions, or proceedings, 
civil or criminal, and when the repeal or amendment relates to the remedy, 
it shall not affect pending actions, prosecutions, or proceedings, unless so 
expressed, nor shall any repeal or a1r.cndmcnt affect causes of such action, 
prosecution or proceedings, existing at the time of such amendment or re
peal, unless otherwise expressly provided in the amending or repealing act." 
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In the case of Elder vs. Shoffstall, 90 0. S., 265, the supreme court had under 
consideration the application of the three-fourths jury law to pending actions. The 
first branch of the syllabus reads as follows: 

"Section 11455 General Code, as amended February 6, 1913 (effective 
May 14, 1913), does not apply to causes pending in the common pleas courts 
of thjs state on the 13th day of :\lay, 1913." 

On page 271 of the Opinion, Donahue, J., says: 

"This act of the general assembly is remedial in its nature and must 
be considered and construed in connection with Section 26 of the General 
Code, for so long as that section remains the law of Ohio, all subsequent 
legislation must be construed in accordance therewith." 

In the case of Kelley vs. The State, 94 0. S. 331, the first and second branches 
of the syllabus read: 

"The amendment of Section 1637, General Code, passed February 6, 
1914 (104 0. L. 179), withdrawing the jurisdiction of the court of insolv
ency of Hamilton county after December 31, 1914, in actions for divorce and 
alimony, being an act remedial in its nature rr.ust be read and construed as 
though Section 26, General Code, were a part thereof. 

The legislature having failed to incorporate in such amending and re
pealing act an express provision making it applicable to pending actions, 
those actions by virtue of the provisions of Section 26, General Code, are 
exempt from the operation of the amended statute. The insolvency court of 
Hamilton county, therefore, was authorized to hear and determine all ac
tions in divorce and alimony which were pending in that court December 
31, 1914." 

On page 338, Matthias, J., says : 

"Th,e language of Section 26, General Code, is not that such repeal 
or amendment shall not affect pending actions, prosecutions or proceedings 
unless such inference may be gathered from the repealing statute, but it is 
that such repeal or amendment shall not affect pending actions, prosecu
tions or proceedings unless so expressed. When therefore the intention of 
the legislature is to give to such repealing or amending act a retroactive 
effect such intention must not be left to inference or construction, but must 
be rr.anifested by express provision in t.he repealing or amending act." 

There is no express provisions in the Act of 107 Ohio Laws, 357, which makes 
· th;at act applicable to pending actions. The case which was filed on February 16, 

1917, to sell the Gnadenhutten tract of land was a pending action when the act of 
107 Ohio Laws, 357, became effective. Said action is continued by virtue of the 
provisions of Section 26 General Code. 

It is my opinion therefore that the trustees may proceed under and by virtue 
of the proceedings now pending in common pleas court and legally sell the Gnaden
hutten tract in question. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 
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1630. 

DEPUTY STATE SUPERVISORS OF ELECTIOX :\JAY DRAW IXCREASED 
CO:\IPEXSATIOX DURIXG TER:\1. 

The prozoisious of Section 20 of .·lrticle II of the Constitution do 1zot apply to 
members of tlze board of deputy state supen•isors of elections, and they ca11 draw 
the increased compensatioll as prodded for in Sectio1z 4943 G. C. (107 0. L. 684), 
even though they -were holding office ut tlzc time said amendment became effective, 
for the reason that they do not dra'i.<! a salary as thereil! coutemplated, but merely 
compensation. 

CoLt:MBt:s, Onm, December 20, 1918. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication requesting my opinion upon the fol· 
lowing n:atter: 

"Are memhers of boards of election officers whose salaries (general 
salaries) can not be increased during the term for which they were ap
pointed?" 

Your question rests upon the provisions of Section 20 of Article II of the Con
stitution, which reads as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing term, 
unless the office be abolished." 

You call attention to Section 4943 G. C. ( 107 0. L. 684). As this section re
lates to deputy state supervisors of elections and not to deputy state supervisors 
and inspectors of elections, I shall limit my consideration to deputy state supervisors 
of elections. 

Section 4822 G. C. provides for compensation of members of boards of deputy 
state supervisors of elections and reads as follows: 

"Section 4822.-Each deputy state supervisor shall receive for his services 
the sum of three dollars for each election precinct in his respective county, 
and the clerk shall receive for his services the sum of four dollars for each 
election precinct in his respective county. The compensation so allowed 
such officers during any year shall be determined by the number of pre
cincts in such county at the X ovember election of the next preceding year. 
The compensation paid to each of such deputy state supervisors under this 
section shall in no case be less than one hundred dollars each year and the 
compensation paicl to the clerk shall in no case be less than one hundred 
and twenty-five dollars each year. Such compensation shall be paid quar
terly from the general revenue fund of the county upon vouchers of the 
board, made and certified by the chief deputy and the clerk thereof. Upon 
presentation of any such voucher, the county auditor shall issue his war
rant upon the county treasurer for the amount thereof, and the treasurer 
shall pay it." 
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In addition to the provisions of this section, we must consider Section 4942 G. 
C., which covers counties containing registration cities and reads as follows: 

"Section 4942.-In addition to the compensation provided in Section 
forty-eight hundred and twenty-two, each deputy state supervisor of elec
tions in counties containing cities in whicl, registration is required shall 
receive for his services the sum of five dollars for each election precinct 
in such city, and the clerk in such counties, in addition to his compensation 
so provided, shall receive for his services the sum of six dollars for each 
election precinct in such cities. The compensation so allowed such officers 
during any year shall be determined by the number of precincts in such city 
at the November election of the next preceding year. The compensation 
paid to each such deputy state supervisor under this section shall in no case 
be less than one hundred dollars each year and the compensation paid to 
the clerk under this section shall in no case be less than one hundred twen
ty-five dollars each year. The additional compensation provided by this 
section shall be paid monthly from the city treasury on warrants drawn by 
the city auditor upon vouchers signed by the chief deputy and clerk of the 
board." 

Section 4943 G. C. provides a maximum compensation which may be paid to 
each deputy state supervisor of elections under the two sections above quoted. This 
section before its amendment provided in part as follows: 

"Section 4943.-* * * In counties containing cities having a popu
lation of fifty thousand and less than seventy-five thousand, each deputy 
state supervisor, seven hundred fifty dollars and the clerk, nine hundred 
dollars; 

In counties containing cities having a population of twenty-five thou
sand and less than fifty thousand, each deputy state supervisor, six hundred 
fifty dollars, and the clerk, eight hundred fifty dollars; * * *." 

This section as amended (107 0. L. 684) reads in part as follows: 

"In counties containing cities having a population of fifty thousand 
and less than seventy-five thousand, each deputy state supervisor, twelve 
hundred dollars and the clerk fifteen hundred dollars. 

In counties containing cities having a population of twenty-five thou
sand and less than fifty thousand, each deputy state supervisor, eleven hun
dred dollars, and the clerk fourteen hundred dollars." 

It will be seen that the section as amended raises the maximum salary which 
may be received by members of the boards of deputy state supervisors of elections 
in those counties containing cities with a population between fifty and seventy-five 
thousand, from seven hundred fifty to twelve hundred dollars, and in the counties 
having cities of a population between twenty-five and fifty thousand, from six hun
dred fifty to eleven hundred dollars. 

The question is whether those members of the boards of deputy state super
visors of elections who were in office at the time this amendment became effective 
would be entitled to draw this maximum salary as provided for in the amendment. 
or whether they would be limited to the maximum salary provided for in the section 
as it stood at the time of their appointment. 

We will first consider the nature of the compensation which is received by the 
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deputy state supervisors of elections, in order to determine whether it is a salary 
or compensation only, for the reason that said Section 20 of Article II provides that: 

"* * * no change therein shall affect the salary of any officer during 
his existing term, unless the office be abolished." 

The fundamental and basic compensation of these offices is not changed. Sec
tion 4822 G. C., which fixes the compensation of these offices at three dollars for 
each election precinct, is not. amended. 

Section 4942 G. C., fixing the compensation of said officers in those counties 
having registration cities at five dollars for each election precinct in said cities, is 
not changed or amended. 

The only change that is made is to the effect that the maximum compensation 
which may be received under said two sections is in certain cases increased. It 
must be further noted that these persons do not receive a fixed and definite salary 
for services rendered during a fixed term, but receive compensation based upon the 
number of precincts in the county and in registration cities, or in other words 
they receive a compensation to be determined by the services they render. The 
greater the number of precincts in any county and in any registration city in the 
county, the greater would be the services rendered by the members of the board. 

In State ex rei. Taylor vs. Carlisle, eta!., 3 0. X. P. (~. S.) 544, the court was 
passing upon a question somewhat similar to the one now under consideration. In 
that case the legislature had increased the compensation of county commissioners of 
Franklin county from $2,000.00 to $3,500.00 per annum. The compensation of the 
county commissioners for any one year was to be determined by the amount of the 
tax duplicate in each county for real and personal property. Judge Evans, in ren
dering the opinion in this case, held that this did not come within the inhibition of 
Section 20 Article II of the Constitution, upon two grounds, viz., because the law 
under which the county commissioners had formerly drawn compensation was un
constitutional and void and hence in reality there was no law fixing the compensa
tion of county commissioners until the amended act was passed. This practically 
disposed of the case, but Judge Evans went further and made the following sug
gestion in the opinion (p. 548) : 

"Another consideraton of this question is whether the amended act of 
1904 provides for a salary such as comes within the inhibition of said Ar
ticle II, Section 20 of the Constitution. 

The act does not provide for any definite fixed salary. The compen
sation depends on the aggregate of the tax duplicate from year to year. 
It may be less one year and greater another, depending on the variation of 
the tax duplicate, and the amount from one year to another can not be 
detern:ined until December of each year when the aggregate is ascertained." 

He based this statement upon the holding of our supreme court in Thompson, 
ex rei. vs. Phillips, 12 0. S. 617. In this case the court was passing upon the ques
tion we have before us, as it pertained to a county auditor whose compensation was 
not a fixed sum for a definite period of time, but was based upon the tax duplicate
that is, on the amount of services rendered by the county auditor in any one year. 
This was a per curiam opinion and reads as follows (pages 617-8) : 

"The relator, to show that he is not affected by the act of April 9, 1861, 
relies on the following section of the constitution: 

'The general asserr_bly in cases not provided for in this constitution, 
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shall fix the term of office and the compensation of all officers, but no 
change therein shall affect the salary of any officer during his existing term, 
unless the office be abolished.' Section 20, Article II. 

It is manifest, from the change of expression in the two clauses of the 
section, that the word 'salary' was not used in a general sense, embracing 
any compensation fixed for an officer, but in its limited sense, of an annual 
or periodical payment for services-a payment dependent on the time, and 
not on the amount of the services rendered. Where the compensation, as 
in this case, is to be ascertained by a percentage on the amount of money 
received and disbursed, we think it is not a salary within the meaning of 
the section of the constitution." 

Hence it is my view that from the holdings of the courts in the two cases 
above quoted, and especially in the latter, and the fact th,at the basic compensation 
of the deputy state supervisors of elections has not been changed, but that merely 
the n:aximum which may be received under the sections providing a basic compen
sation is increased, said members of the boards of deputy state supervisors of 
elections do not come within the prohibition of Section 20 of Article II of the 
Constitution, and that they would be entitled to draw the compensation fixed in said 
amended Section 4943, supra, even though, they were holding said office at the time 
said change became effective. 

I am not passing upon whether or not members of boards of deputy state su
pervisors of elections are officers. They have many of the indicia of officers. They 
have a fixed term, take an oath very much the same as that taken by officers gen· 
erally and they perform many sovereign and independent functions of the state, and 
one might readily conclude they are officers; but the court in State ex rei. vs. Craig, 
et. a!., 8 0. N. P. 148, held th,ey are not officers, the syllabus in said case reading 
as follows: 

"The deputy state supervisors of elections are· not officers within the 
legal definition of that term and though their jurisdiction may be coter
minous with that of the county, they are not county officers. 

Hence we note that this court held that said rr.embers are not officers. If this 
be accepted as authority, thjey would not come within the prohibition set out in 
Section 20 of Article II of the Constitution, for the reason that they are employes 
and not officers. But however this may be, it is my view they would not come 
within said prohibition because they receive compensation and not a salary. 

1631. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE COVERING LOTS 18, 19, 20 AND 
21 OF WOOD BROWN PLACE SUBDIVISION, COLUMBUS, OHIO. 

CoLUMBus, OHIO, December 20, 1918. 

HaN. CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-I am in receipt of abstract of title covering the following lots of 

lands located in the city of Columbus, county of Franklin and state of Ohio, and 
described as follows: 
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Beings lots Ko. 18, 19, 20 and 21 of \\' ood Brown Place suhdh·ision, as 
tlre same are numbered and delineated upon the recorded plat thereof of 
the record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said ahstract and as it applies to lots Xo. 19, 20 and 21 I find 
no material defects in the chain of title to said premises as disclosed thereby. In 
reference to said lots, said abstract does not show any liens or incumbrances on 
said property, except the taxes for the year 1918, which is small in amount and still 
unpaid. It is true there is a suit pending in the court of corr.mon pleas of Franklin 
county, Ohio, styled Rhoda J. Sells YS. The Kroger Grocery and Baking Company, 
for money only to the amount of $1,151.56. At best, possibly the plaintiff would 
be liahle for nothing more than costs in this case if the suit should terminate against 
her and therefore said suit is not of any great moment. 

I am therefore of the opinion that said abstract discloses on December 2, 1918, 
a good title in said lots 19, 20 and 21, in Rhoda ]. Sells and :-.rary K. Sells Bower. 

I am returning herewith the abstract suhmitted by you, without passing favor
ably upon the same, in so far as it applies to lot X o. 18. There are defects in con
nection with the title to this lot which it seems to me should be corrected before 
the state accepts title to the same. 

Very truly yours, 
JoSEPH :McGHEE, 

A ttonzey-General. 

1632. 

TREASURER OF STATE-AS CUSTODIAN OF I::\SURANCE FUND 
SHOULD GIVE SIXGLE BOXD. 

Under Section 1465-56a G. C. the treasurer of slate should give a single bond 
in the amount fixed by the govenzor a11d 1101 give a llltmber of b01tds for said sum 
so fixed. 

Cou::~rm.:s, OHIO, December 21, 1918. 

HoN. }AMES ::\I. Cox, Govenzor of Ohio, Columbus, Ohio. 

DEAR SIR :-The State Treasurer-Elect, Han. Rudolph \V. Archer, has sub
rr.itted to me four separate and distinct bonds, each in the sum of $25,000.00, said 
bonds being signed hy various bonding companies as sureties. These bonds are 
given to comply with the provisions of Section 1456-56a G. C. and are conditioned 
for the faithful performance of his duties as custodian of the state insurance fund. 
This section reads as follows: 

"Section 1465-56a.-The treasurer of state shall give a separate and 
additional bond, in such amount as may he fixed hy the governor, and with 
sureties to his approval, conditioned for the faithful performance of his 
duties as custodian of the state insurance fund herein provided for. Such 
bond shall be deposited with the secretary of state and kept in his office." 

Upon inquiry I find that the governor has fixed the amount of the bond under 
this section at $100,000.00. Hence, in so far as this feature is concerned, the bonds 
comply with the provisions of said Section 1465-56a G. C. 

Howe,·er, I desire to call attention to an opinion rendered by my predecessor, 
Hon. Edward C. Turner, found in Volurr.e I, Opinions of the Attorney General for 
1915, p. 320. In this opinion 1fr. Turner was passing upon whether the state 

18-Vol. II-A. G. 
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librarian could give two bonds of $5,000,00 each, in compliance with a statute which 
required a bond of $10,000.00. This section was Section 790 G. C. and read as fol
lows: 

"Before entering upon the discharge of the duties of his office, the 
librarian and each assistant shall give bond to the state, the former in the 
sum of ten thousand dollars, and the latter in the sum of one thousand dol
lars, with two or more sureties approved by the board of library commis
sioners, conditioned for the faithful discharge of the duties of his office. 
Such bond, with the approval of the board and the oath of office indorsed 
thereon, shall be deposited with the secretary of state and kept in his office." 

In passing upon this question Mr. Turner held as follows (p. 321) : 

"It is my opinion that in enacting Section 790 of the General Code, as 
amended, the legislature intended that one bond for ten thousand dollars 
with two or more sureties should be given, and it would therefore not be 
in accordance with law to accept two bonds of five thousand dollars each, 
as suggested by 1fr. Galbreath in his letter. 

I have to advise you, therefore, that unless the bond of the librarian 
subrr.itted to you for your approval is in the sum of ten thousand dollars 
and contains the names of at least two sureties, if a personal bond, or a 
surety company under Section 9573 of the General Code, the same should 
not be approved by you." 

When the language of Section 1465-56a G. C. is compared with that of Section 
790 G. C., it will be noted that there is very little difference in the two sections. Sec
tion 1465-56a G. C. is even more susceptible of the construction given by Mr. Tur
ner than is Section 790. Section 1465-56a provides that "the treasurer of state shall 
give a separate and additional bond." 

It is my opinion that the conclusion reached by ::\fr. Turner should be followed 
and that you would not therefore be justified in law in approving the bond of Mr. 
Archer in compliance with Section 1465-56a G. C., unless a single bond is submitted 
in the sum of $100,000.00, with sufficient surety to meet your approval. 

Inasmuch as the statute provides that the sureties on the bond must be ap
proved by you as governor, I am addressing this opinion to you and am forwarding 
a copy of the same to ::\Jr. Archer. 

I am enclosing the four bonds. Very truly yours, 

1633. 

JosEPH McGHEE, 
Attorney-General. 

:MADISON HO::\IE-PROPERTY OF, CAKKOT BE .SOLD FREE OF TRUSTS. 

The property located i11 "lfadisan township, Lake cozmty, Ohio, sold to the Na
tional Women's Relief Corps is burdened with the trusts imposed upon it in said 
deeds to said Relief Corps. It therefore cannot be sold so as to eliminate said trust 
conditions. 

CoLt:MBt:s, OHIO, December 23, 1918. 

Ho~. ]A~fES ::\I. Cox, Gavenzor of Ohio, Columbus, Ohio. 

DEAR SIR :-I have your communication, signed by your executive clerk, 'which 
reads as follows: 
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"The examiner from the bureau of accounting in a report filed with the 
governor has recommended that the :\Iarli,on Home in Lake crmnty be abol
ished and the inmates taken care of in some other in,titutiun. The expenses 
of operation are heavy and the numlH~r of inmates con:;tantly growing 
smaller, there being at the present time hut twenty-senn. 

Before making any recommendations to the legi,Jature, the governor 
would like to have an opinion from your office on the following questions: 

(I) Can the property on which the :\Iadison Home is locakcl be le
gally sold? \Ve understand that the deed made to the ;.tate grantors re
stricts the use of the land to certain charitahle purposes. 

(2) If the property can be legally sold, what steps will it be necessary 
to take?" 

There are a number of facts which must he taken into consideration, in an
swering your questions. 

On March 5, 1914, the Xational \\'omen's Relief Corps deeded to the State of 
Ohio the fifteen acres located in :\Iadison township, Lake county, Ohio, by war
ranty deed. This land was made up of three tracts, containing respectively two 
acres, 98 rods, seven acres, 62 rods and five acres. 

In connection with this deed made to the state of Ohio hy the l\ atiunal \Vom
en's Relief Corps, we must also consider the manner in which said l\ational \\'om
en's Relief Corps acquired title to this same property. 

On July 11, 1890, the trustees of :\Iadison Seminary deeded to the Kational 
Women's Relief Corps the two acres, 98 rods contained in the deed to the state, 
by a warranty deed, for certain t<ses and purposes therein set out, viz: 

"as a hjome for •army nurses of the Civil war, who by reason of age or 
disability are unable to support themselves, dependents or widows of Union 
veterans, disabled veterans with their wives under such regulations and in
structions as the N a tiona! Convention of the \\'omen's Relief Corps from 
time to time may give." 

On July 20, 1892, the same grantor deeded the sarr.e premises to the same 
grantee, modifying to a slight extent the trust to which the property should be de
voted and with this additional provision : 

"\Vhen the Xational \\'omen's Relief Corps shall have ceased to exist as 
an organization, the said premises shall pass to and become the property of 
the state of Ohio, in trust for some benevolent or charitable use, in the 
manner, under the rules ancl regulations and upon the terms and condi
tions which may be prescribed by the General Assembly." 

On July 15, 1890, C. l\f. Gillett deeded to the X a tiona! Women's Relief Corps, 
by warranty deed, the seven acres, 62 rods contained in the deed to the state of 
Ohio from the \Vomen's Xational Relief Corps. This deed contained the same 
language as that set out in the deed made hy the trustees of :\Iadison Seminary to 
the Relief Corps. 

On July 30, 1892, the said C. ?II. Gillett macle another deed to the same grantee 
for the same premises, and rr.odilied to some extent the trust which was imposed 
upon the property so granted ancl with the following additional condition: 

"* * * so long as the Xational \\.omen's. Relief Corps shall exist as 
an organized society, and when it shall have ceased to exist as an organi
zation, then unto the state of Ohio." 
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In the habendum clause of this deed we find the following: 

"\Vhen the Xational \\'omen's Relief Corps shall have ceased to exist 
as an organization, the said premises shall pass to and become the prop
erty of the state of Ohio, in trust for some benevolent or charitable use, in 
the manner, under the rules and regulations and upon the terms and con
ditions which may be prescribed by th~ General Assembly." 

On :\lay 25, 1894, S. Lee Colby and others deeded to the National Women's Re
lief Corps the five acres of land set out in the deed to the state of Ohio from the 
Relief Corps, with the same trust imposed upon the land as that found in the deeds 
above set out, but with this additional provision: 

"* * * but nothing herein is intended to restrict the ownership of 
said grantee-but that it shall, through its own proper officers, have the full 
right to sell the same, or to make such other disposition thereof, as the na
tional convention of said National Women's Relief Corps may, by its action, 
legally determine." 

On account of this last quoted matter it can safely be asserted that the title 
to the five acres is vested in the state of Ohio absolutely, with no trust imposed 
upon it, especially in so far as the deeds themselves are concerned. 

But what can be said in reference to the other two deeds, in which certain 
trusts were imposed upon the land deeded, so long as the National \Vomen's Relief 
Corps should be in existence, and after that passing to the state of Ohio with cer
tain trusts imposed upon said property? 

It is my view that the grantors to the National \Vomen's ~lief Corps have no 
interest in this property. The trust imposed upon the property is neither a condi
tion precedent nor a condition subsequent, so that if the property should no longer 
be used for the purposes for which it was deeded in trust, it would revert to the 
original grantors. This is clear from the finding of the court in \Vatterson, Trus
tee, vs. Ury. et al., 5 C. C. 347, and :\Iethodist Episcopal Church of Cincinnati vs. 
Gamble, 4 C. C. (N. S.) 45. 

However, we have the further proposition to consider as to whether the prop
erty now held by the state of Ohio can be sold and the trusts, which were imposed 
upon said property by the grantors to the National Women's Relief Corps, elimi
nated. I call your attention to an act found in 97 0. L. 69, entitled: 

"An act to provide for the establishment and maintenance of a home 
for indigent ex-soldiers, sailors, and marines of Ohio, with their wives and 
widows of ex-soldiers and rr.arines and army nurses." 

This act was passed on April 5, 1904. It is now found in the General Code 
as Sections 1919 to 1925 inclusive. Section 1 of the act, as originally passed, read 
as follows: 

"Section 1.-That there shall be established at :\Iadison, Lake county, 
state of Ohio, on a tract of land containing fifteen acres which has been 
deeded to the state of Ohio by the X ational \Vomen's Relief Corps of the 
United States, the title to which in the state has been approved by the at
torney-general of the state of Ohio, an institution under the name of The 
Home of the Ohio Soldiers, Sailors, :\farines, and their \Vives, :Mothers 
and Widows; and Army Nurses. Provided that the benefits of this act 
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shall not extend to persons who are now the inmates of any home or insti· 
tution established by the state or national government for the care of sol
diers, sailors and marint>s, and provi<lcrl further that the present inmates 
of said :\Iadison Ohio Home shall be entitled to all the benefits of this act." 

It can be readily seen that thi, act was pa>>ed as a result of the deed made by 
the X ational \\'omen's Relief Corps to the state of Ohio, in order to carry out the 
trust provisions found in the deeds ma<le to the Xational \\"omen's Relief Corps. 

In view of all the ahow, the question i,;, could the state of Ohio sell this prop
erty and thus eliminate the trusts which were imposed upon the property when it 
was deeded to the Relief Corps? As stated abm·e I do not feel that the grantors 
of this property could object to such a course as this being pursued by the state of 
Ohio. They made a deed in fee simple without any conditions of reversion attached 
to it. But the question remains whether the public has such an interest in this 
property that a court of equity would protect it and compel the state to carry out 
the uses and purposes for which this property was deeded, or the state's grantee, if 
the state should sell. 

Baldwin, et a!. vs. Atwood, 23 Conn. 367 is a case in which the trusts in:-
posed upon certain lands were very similar to those under consideration. The 
syllabus in this case reads as follows: 

"Where a deed of land stated in the premises that the land was con
veyed 'in trust, for the uses and purposes hereinafter mentioned,' and in 
the habendum, that the grantees were 'to have and to hold said land in 
trust, that they shall at all times forever hereafter permit such ministers 
and teachers belonging to the l\Iethodist Episcopal church in the United 
States of America, as shall be duly authorized, from time to time, by the 
general conference of the ministers and teachers of said church, or by the 
annual conference authorized by the general conference, to preach and ex
pound God's holy word in the house, or place of worship, which has been 
erected on said land for the use of the members of said church;' and said 
deed subsequeutly prescribed the mode of supplying trustees in the place of 
the grantees, who might die or cease to be members of the church, for 
whose benefit the grant was made, in further trust and confidence; it was 
held, that such deed was not to be construed as a dePd on condition, in 
which case the breach of it would be followed by a forfPiture of the estate, 
but as a deed in trust, cognizable in chancery. 

Therefore, where the land described in such deed Wils afterwards con
veyed, with the consent of the cestuis que trust, and sold by the trustees 
for other purposes, it was held, that such disposition did not operate as a 
forfeiture of the estate to the heirs of the grantor." 

In the opinion the court uses the following language (p. 371) : 

"The defendant, however, insists that, by the just construction of the 
language used in this conveyance, in reference to the usc to which the prop
erty was to be appropriated, it was not the intention of the parties, that 
the estate granted should be <Ideated by the u>e of it for other purposes, 
and that therefore no conditional estate was granted, but that it was an 
absolute grant, creating only a trust for the purpose specified, to be en
forced, if not complied with, by a court of equity, but not followed, in case 
of a violation of such trust, by a forfeiture of the legal estate granted, or 
a reverter of it to the heirs of the grantor." 
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In Barclay, et al., vs. Howell's Lessee, 6 Peters Rep. 498, in the opinion 
on p. 507, the court uses the following language: 

"If this ground had been dedicated for a particular purpose, and the 
city authorities had appropriated it to an entirely different purpose; it n:ight 
afford ground for the interference of a court of chancery, to compel a spe
cific execution of the trust, by restraining the corporation, or by causing 
the removal of obstructions. But, even in such a case, the property dedi
cated would not revert to the original owner." 

From all the above it is my opinion that the state of Ohio has no authority to 
sell the land in question and thus defeat the trusts which were imposed upon the 
land in the deeds made to the X ational 'Nomen's Relief Corps, and that a court of 
equity might interfere and compel the owner of the property, whether it be the 
state or the state's grantee, to carry out the trusts imposed upon it under said deeds. 
This, as said before, does not apply to the five acre tract, inasmuch as the grantee 
of said tract was given full power and authority in the deed to sell, but it does ap
ply to th.e other two tracts. 

On March 17, 1908, Hon. Wade H. Ellis rendered an opinion in reference to 
this same transaction, in which he found that the state would be obliged to devote 
the land to some charitable use, similar to that created in the deeds. He used the 
following language in said opinion : 

"* * * This procedure would accomplish the result sought to be ac
complished by the supplementary deeds above described and would give the 
state of Ohio a perfect title in fee simple to the premises, subject, how
ever, to the trust created by the terms of the first deeds frorr. the seminary 
trustees and Gillett respectively. The state would be obliged to devote the 
land to some charitable use similar to that created by the first two deeds 
above mentioned. 

In my opinion the use to which the property is now being put under 
Sections 674-16, et seq., above referred to, is such a use as conforms to the 
terms of the trust imposed upon the property." 

In passing I might say that I do not see how the two supplementary deeds 
above set out could have any effect upon the title granted in the deeds first made 
by the seminary and by Gillett, but even if we should so hold, it must be remem
bered that a certain trust was imposed upon this land in the deeds first made by the 
seminary and by Gillett, and that therefore the 1\ational Women's Relief Corps 
could not sell the land and defeat the trusts, in so far as the public is concerned. 
Neither do I know of any principle whereby a court might free this property from 
said trust conditions. In Robbins et al., vs. Smith, Admr. et al., 72 0. S. 1, the court 
say in the first branch of the syllabus : 

"A trust created by will, the provisions of which are not repugnant to 
law or contrary to public policy, will not be decreed terminated where the 
objects of the trust have not been fully accomplished and their accomplish
ment has not been made impossible." 

In the opinion, on page 21, the court say: 
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"It is enough to say that this purpose was a lawful one, and that it is 
not the duty of courts to defeat it, but to respect and enforce it." 

Hence, at least until the trust conditions set out in the deeds first made to the 
National Women's Relief Corps by the seminary and by Gillett have been fulfilled, 
the state cannot deed said lands and defeat said trusts. 

1634. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF BOND OF STATE TREASURER. 

CoLUMBUs, OHio, December 23, 1918. 

HoN. ]AMES M. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-The State Treasurer-Elect, Han. Rudolph W. Archer, has sub

mitted to me for my opinion a bond signed by him as principal, and the Chicago 
Bonding and Insurance company as surety, in the sum of $600,000.00, for the faith
ful discharge of the duties imposed upon hirr: by law as such state treasurer. 

Section 297 G. C. provides in part as follows: 

"Before entering upon the discharge of the duties of his office, the 
treasurer of state shall give a bond to the state in the sum of six hundred 
thousand dollars with twelve or more sureties approved by the governor, 
conditioned for the faithful discharge of the duties of his office. * * *." 

Section 9571 G. C. provides in part as follows: 

"When a bond, recognizance or undertaking is required or permitted 
by law, with one or more sureties, its execution or the guaranteeing thereof, 
as the case n:ay be, as sole surety, by a company authorized to guarantee the 
fidelity of persons holding places of public or private trust, to guarantee 
the performance of contracts other than insurance policies, and to execute 
and guarantee bonds and undertakings in actions or proceedings or by law 
allowed is sufficient, * * *." 

Attached to the bond is a certificate of the superintendent of insurance, Hon. 
W. H. Tomlinson, setting forth that the Chicago Bonding and Insurance company 
has qualified to transact business in the state of Ohio. 

Hence, so far as I am able to see, this bond is correct in form and legal in 
all respects. 

Inasmuch as the statute provides that the sureties must be approved by the 
governor, I am forwarding the bond to you with this opinion, for your considera
tion, and will forward a copy of the opinion to Mr. Archer. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1635. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF BROOKVILLE. 
l\10XTGO~IERY COUXTY, OHI0--$10,000.00. 

CoLUMBus, 0Hro, December 23, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In Re: Bonds of the village of Brookville, Montgomery county, Ohio, 
in the sum of $10,000, in anticipation of the collection of assessrr.ents for 
the improvement of Maple street from Hayes avenue to Perry street in 
said village. 

I have carefully examined the corrected transcript of the proceedings of the 
council of the village of Brookville and of other officers relating to the above issue 
of bonds, and find said proceedings to be in conformity to the provisions of the 
General Code of Ohio relating to bond issues of this kind. I am therefore of the 
opinion that properly prepared bonds covering said issue will, when the same are 
executed and delivered, constitute valid and binding obligations of said village, 
to be paid in accordance with the terms thereof. 

Very truly yours, 
JosEPH McGHEE. 

· Attorney-General. 

1636. 

APPROVAL OF FI~AL RESOLUTIOXS FOR ROAD DIPROVE~IENTS IN 
KNOX COUNTY. 

CoLUMBus, 0Hro, December 23, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 am in receipt of your letter of December 20, in which you enclose, 
for my approval, final resolutions for the following named improvements: 

Columbus-Wooster Road-I. C. H. No. 24, Section L, Knox county, 
type A, petition No. 3150. 

Colurr.bus-Wooster Road-I. C. H. No. 24, Section L, Knox county, 
type B, petition No. 3150. 

I have carefully examined said resolutions, find them correct in form and legal 
and am therefore returning the same to you with my approval endorsed thereon 
in accordance with the provisions of Section 1218 G. C. 

Very truly yours, 
JosEPH McGHEE, 

Attor11e1-Get1eral. 
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1637. 

DISAPPROVAL OF BO:\D ISSCE OF THE VILLAGE OF COAL GROVE, 
OHI0-$5,000.00. 

Cou:~mt:s, Onro, December 23, 1918. 

Industrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In Re: Bonds of the village of Coal Grove, Ohio, in the sum of 
$5,000.00, for the purpose of funding certain indebtedness of said village. 

I have examined the transcript submitted of the proceedings of the council of 
the village of Coal Grove, Ohio, relating to the above issue of bonds, and as a 
result of such examination I find that I am compelled to disapprove said issue 
specifically for the reason that the ordinance of council providing for said issue 
of bonds was not passed in the manner required by law. 

Section 4224 of the General Code provides, among other things, that no 
ordinance of a general nature shall be passed unless it has been fully and distinctly 
read on three different days and that with respect to such ordinance there shall 
be no authority to dispense with this rule except by a three-fourths' vote of all 
elected men:bers of council. 

The ordinance here in question, which is clearly one of a general nature, was 
not read on three different days but was passed on an attempted suspension of the 
rule requiring the ordinance to be read on three different days. Two of the six 
elected members of the council of the village were absent from the meeting at 
which this ordinance was passed, and the motion to suspend the rule requiring the 
ordinance to be read on three different days received the affirmative vote of but four 
members of council. It does not require any argument to show that the vote of 
four councilmen out of an elected membership of six does not meet the require
ment of the section of the General Code above noted, that said rule may be sus
pended on the vote of three-fourths of the elected members of council. In other 
words, under the provisions of this section where the council has an elected men:
bership of six it requires a vote of at least five members in order to suspend the 
rule requiring ordinances to be read on three different days. 

It follows from what has been said above that the ordinance providing for this 
issue of bonds was not legally passed and that said issue for this reason should be 
and hereby is disapproved. 

I hardly need say that I regret very much the situation here presented and the 
necessity that I am under of disapproving this bond issue. Some weeks ago I was 
required to disapprove the proceedings of the council of this village providing for 
an issue of bonds for the above stated purpose specifically for the reason that the 
ordinance providing for said issue of bonds did not make provision for an annual 
levy of taxes for interest and sinking fund purposes, as required by the state con
stitution. I am aware that these disapprovals of said bond issue for the above stated 
purpose, and the re:,ultant delay to the village officials in obtaining the proceeds of 
the contemplated bond issue for the purpose of meeting the over-due indebtedness 
of the village, may be the cause of considerable embarrassment both to the 
village authorities and to those to whom the village is indebted. However, 
unless the members of the council of this village take interest enough in its pro
ceedings to attend the meetings of council and see that its proceedings are con
ducted in substantial compliance with the provisions of statute, it can not be ex-
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pected that a public official called upon to pass on such proceedings can do other
wise than disapprove the same. 

I am sending you herewith the transcript of proceedings so that it rr.ay be re-
turned to the village officials. · 

Very truly yours, 

1638. 

JosEPH McGHEE, 
Attorney-General. 

COLLATERAL INHERITANCE TAX-WHERE LAND WHICH TESTATOR 
HAD CONTRACTED TO .SELL IS DEVISED-PASSES AS PERSONAL 
PROPERTY-AND TAX THEREON ORIGINATES WHERE TESTATOR 
DOMICILED AT TIME OF DEATH. 

L. S. died testate a resident of the city of Circleville; shortly previous to his 
death he had by written contract sold to C. L. a farm situate in Washington town
ship, Pickaway county; said contract was to be completed by the execution and de
livery of a deed in 1919; a small part of the consideration was paid at the time of 
the contract and the remainder was not due until after the testator's death: 

HELD: For collateral inheritance tax purposes the above transaction left in 
the testator as a subject of succession personal property, viz: the right to receive 
the purchase money of the real estate; and the collateral inheritance tax on succes
sion to such property originated in the city of Circleville. 

CoLUMBUS, Omo, December 23, 1918. 

HoN. E. A. BROWN, Probate Judge, Circleville, Ohio. 
DEAR SIR :-I have previously acknowledged receipt of your letter of Novem

ber 9 requesting my opinion upon the following questions: 

"G. S. L. died June 24, 1918, testate, a resident of the city of Circle
ville. His will was probated, H. S. L. appointed executor, an inventory 
and appraisement of his estate was made and returned showing an estate 
valued at $39,023.97. On May 27, 1918, said G. S. L., by written contract, 
sold to C. F. and I. C. L. a farm containing 119.29 acres of land, situate 
in Washington township, Pickaway county, Ohio, for a consideration of 
$26,800.00, said contract to be completed by the execution and delivery of 
the deed on March 1, 1919, and the consideration money paid as follows: 
$1,000.00 in cash in hand, $9,000.00 on March I, 1919, the remainder to be paid 
in two equal payments, one-half due in one year from March· 1, 1919, and 
one-half due in two years from March 1, 1919, evidenced by two notes se
cured by mortgage on said pren:ises. 

Decedent died leaving no lineal descendants or adopted child; all prop
erty, subject to debts, subject to collateral inheritance tax. 

Executor, H. S. L., is now ready to pay said tax. 
Question 1 : As to proceeds of farm, where does said tax originate 

as provided by Section 5331 G. C.? 
Question 2: If tax originates in Washington township, is said fund 

proportionately liable for specific bequests, debts, costs of administration, 
etc.? 
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I am at a loss to know what kind of an order to make to the auditor 
of our county because there is a possibility that the purchaser, by reason 
of death or othenvise, may not be able to carry out his contract, and there
fore, the title would remain in the estate." 

You do not submit a copy of the last will and testament which gives rise to the 
questions; nor do you state whethu or not the will was executed before the land 
was sold. However, I find it possible to answer your questions generally without 
the specific facts before me. 

The supreme court of this state has repeatedly considered the nature of the 
equitable property rights resulting from the making of a specifically enforceable 
executory contract to convey real estate. 

Manley vs. Hunt, 1 Ohio, 258. Butler vs. Brown, 5 0. S. 211. Jaeger 
vs. Rardy, 48 0. S. 335. Lefferson vs. Dallas, 20 0. ,s. 68. Ranney vs. 
Hardy, 43 0. S., 157. Bank vs. Logue, 89 0. S. 288. 

Nowhere, however, is what might be termed the "Ohio doctrine" on this point 
more clearly stated than in Coggsltall vs. Marine Bank, 63 0. S. 88. The following 
quotation from the syllabus in that case will show the legal principles therein laid 
down and the character of the question before the court: 

"1. The interest of the vendee of land, before conveyance, is an equit
able estate in the land, equal to the amount of the purchase money paid, 
and which, upon full payment, rr..ay ripen into a complete equity entitling 
him to a conveyance of the legal title according to the terms of the con
tract, and it is of these rights that notice is given to all the world by the 
possession of the vendee. 

2. The interest of the vendor is not that of a mere naked trustee for 
the vendee, but he holds not only the legal title, but a beneficial estate in the 
lands to the extent of the unpaid purchase money. 

3. Such interest of the vendor is subject to levy by attachment on the 
land, and it is not essential that· garnishee process be served on the vendee." 

In the opinion, per Spear, J., at pages 94 et seq., the following language is used: 

"That, in such case, the vendee is the beneficial owner to the extent 
of the purchase money paid, and that the vendor holds the legal title in trust 
for the purchaser, subject to the duty of conveying the legal title on com· 
pliance with the terms of the contract by the vendee, is, we suppose, not 
disputed anywhere. The position of the vendor is sometimes described as 
that of a trustee, and it is declared, * * * that the lands of a cestui 
que trust cannot be taken for the debts of the trustee. * * * in a num
ber of cases, * * * color is given to the conclusion that the rule applies 
in all cases of vendor and vendee. * · * * 

We are of the opinion that the broad language of the earlier cases, 
and of some text books, is not in accord with later holdings, nor with 
reason. The misapprehension arises, as we think, in assuming that the 
vendor is a mere naked trustee. Such in reality is not his position. * * 
The rule undoubtedly is that, while, in a general sense, the vendor holds 
the legal title in trust, yet so long as any purchase money remains unpaid, 
he still retains a personal right and interest in the land, and cannot be 
compelled to part with the title except upon full compliance by the pur-
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chaser with the terrr.s of the contract. * * * Every just right of the 
vendee is protected by the rule that his ownership extends to the amount 
of the purchase money paid, and the right to receive a deed upon payment 
of the balance of the purchase money in compliance with the contract. 
Possession by the purchaser gives notice of his right to all the world, and 
of nothing more. Record title being in the vendor, his creditors are jus
tified in treating the land as his save only as to the rights of the vendee, 
and so long as the latter is protected in his rights under the contract and 
his possession, he cannot reasonably object to creditors of the vendor col
lecting their debts, * * *." 

It would seem, therefore, that the situation in the case described by you as it 
existed prior to the death of the testator was such as that beneficial interests in the 
land itself were owned both by the testator and by the vendees. The Ohio cases 
which have been cited, however, deal only with such matters as executions and at
tachments and, in my opinion, the conclusions laid down by the court must be lim
ited to the facts before it in such cases; for these principles wiU not serve to solve 
a case where the question as to who is the owner of the land as between the two 
must necessarily be solved. For example, suppose that after the making of an en
forceable executory contract of this character, the buildings and improvements which 
were on the land at the time of the sale were destroyed and the value of the land 
itself were reduced to almost nothing by some disastrous flood or fire: in that case 
we would have to say that either the vendor or the vendee should bear the loss, or 
that they should share it in the proportions represented by the unpaid and the paid 
parts of the agreed purchase price, respectively. 

However, even for purposes of attachrr.ent the Ohio rule is unsatisfactory, as 
the following quotation from Jaeger vs. Hardy, supra, made with approval in Cogg
shall vs. Marine Bank, supra, wi11 upon reflection demonstrate: 

"A vendor's interest, before conveyance, 'is the legal title, and a bene
ficial estate in the lands to the extent of the unpaid purchase rr.oney,' while 
that of the vendee is 'an equitable estate in the land equal to the amount 
of the purchase money paid by him.'" 

But suppose the land is worth more than the agreed purchase price: this rule 
furnishes no solution to the question as to whether it is the creditors of the vendor 
or those of the vendee who can reach the excess ; nor, conversely, does it answer the 
question, in case of attachments against the interests of both to the full extent of 
the unpaid purchase money in the one case and the paid purchase money in the 
other, and in the event that the land should sell for less than the agreed price, 
what the respective rights of the creditors of the vendor and those of the vendee 
might be. 

A case somewhat remotely bearing upon the first of these above suggested 
problems is Gilbert vs. Port, 28 0. S. 276. I will not quote from this case, but it at 
least tends to establish the conclusion that the loss in case of destruction of 
property must fall upon the vendee. The opinion does quote with approval 
from Sugden on Venders, 8 Am. ed. (291), ch. 7, sec. 2, in part, as follows: 

"A vendee, being equitable owner of the estate from the time of the con
tract for sale, must pay the consideration for it, although the estate itself 
be destroyed between the agreement and the conveyance; and, on the other 
hand, he will be entitled to any benefit which 11la}' accrue to the estate 
in the interim. * * *" 
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It seems to me that what our supreme court meant to say in these attachment 
and execution ca,es was that the vendor under the circum-,tances with which we 
are dealing, though he retains the legal title and therefore needs no affirmath·e 
relief for the enforcement of his equitaule rights, does have such equitable rights 
in the nature of a vendor's lien to the extent of the unpaid purchase money. In 
other words, his equitahlc rights arc no different than they would be if he had 
actually conveyed the estate, hut the purchase money had not been paid. .\s he
tween the parties he would have a lien on the premises which he might enforce by 
appropriate remedies; but he does not need such remedies when he retains the 
legal title. But Coggshal/ vs. Jfarinc Bank is of service in this case because of the 
concessions made in the opinion as to the effect of such an executory contract of 
sale for purposes of inheritance and testarr.entary disposition. This part of the 
opinion, beginning at page 98 of the report, is as follows: 

"But it is insisted that the que,tion here discussed is controlled by the 
consideration that the intere;,t of the purchaser, in case of death, would 
descend to the heirs and not to the legal representative, while, in case of 
death of the vendor, his interest would pass to his legal representative and 
not to his heirs. It is true that, under our statutes, an equity in lands may 
be the subject of devise, and a perfect equity in lands held by an intestate, 
passes to his heirs by descent; and it is true, further, that by force of the 
statute, money due as purchase money passes to the personal representa
tive, and he may, upon receipt of it, obtain authority to deed to the pur
chaser. So, too, the personal representative may, in case the personal prop
erty is insufi:cient to pay all debts, resort to all real estate in which the 
intestate had an interest in order to make up the deficiency. The authority 
given is to sell the real estate, and that is the interest one has in lands, 
tenements or hereditaments. This may, under the statute, he legal or equit
able or both, although under our former practice the test was that if it 
be such an interest as could be enforced in a court of law, it was legal 
interest or estate, but if such as could he enforced only in a court uf 
chancery, it was an equitable interest or estate. But the instances above 
given are only examplt>s, of which many are found in the course of the 
law, where, for some purposes real estate is treated as personalty, and per
sonalty as real estate. In general these rules are resorted to in order to 
the more easily work out the rights of the parties in respect to descents 
and distributions, and the more convenient administration of estates of 
intestates, but they cannot, we think, be regarded as changing the essential 
character of the different kinds of estates in land; nor do they, as we 
think, support the contention urged by counsel, that the interest of the 
vendor in this case is such as to be lu.•yond the reach of levy by execution 
or attachment." 

\Vith these comments as to the nature of the vendor's interest while the trans· 
action ren:ains inter vivos and its character for purpose of succession at his death, 
it appears to me that we may safely ~ay that the devisee of the land in the case 
about which you inquire took through the will the mere legal title thereof which 
was no more than security for the payment of the unpaid purchase money. 

In short, the testator by his act hztcr 7'i7-•os had divested himself, either com
pletely or to a considerable extent, of the beneficial interest in the land, being en
titled merely to hold the legal title until such time and upon the performance of such 
acts as under the contract would perfect the right of the vendees to call for a deed. 
It is obvious therefore that such interest in the land as of which the testator had 
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been originally possessed but of which he had divested himself prior to his death 
could not pass by his will to any one because he did not have it; yet the will, 
whether made before or after the contract of sale was executed, operates perfectly 
to pass what the testator did retain himself to such persons as he n:ay have devised 
such interest. 

See Sections 10556 and 10558 G. C. Kent vs. :Mahaffey, 10 0. S. 204. 

It follows from what has been said that the beneficial interests in the land to 
the extent existing at the death of the testator as determined by the terms of the 
contract of sale were then vested in the vendees, and, consequently, as interests in 
the land, they form no part of the vendor's estate, did not pass by the will (as 
previously stated) and could not be subject to any inheritance tax. 

Instead of an interest in the land, as such, the vendor by his contract acquired 
the right to have the contract performed by the payn:ent of money in installments. 
This right he could have enforced by suit for specific performance (assuming the 
contract to be so enforceable), which is essentially an action in personam. The 
vendee of a land contract might have under statutes which are found in this and 
other states a remedy substantially in rem as against a non-resident vendor; but 
it is both logically true and true in fact that the vendor, though entitled to specific 
performance, can not have the remedy without actual personal service on the 
vendee. 

This right of the vendor to the money partakes of the character, then, of per
sonal property; so that if the land had been devised to one person, and all the per
sonal estate of the testator had been bequeathed to another and different person, 
the right to the proceeds of the land would have vested under such a will in the 
legatee of the personality, subject to the debts of the estate. 

1 Jarman on Wills, 163: Citing: Farrar vs. Earl of Williston, 5 
Beav. 1. :Moor vs. Raisbeck, 12 Sin., 123. Knollys vs. Shepard, cited in 
Wall vs .. Bright, 1 J. & \V., 499. 

These points being established, it would seem to follow without difficulty that 
the proceeds of the real estate, to which alone the inheritance tax could practically 
apply (the legal title of the land as passing to the devisee being presumably worth
less as a subject of appraisement), would partake of the same character as other 
personal assets of the testator and would be taxable for general purposes at the 
testator's usual place of residence or domicile on the principle that movable things 
follow the person. 

It is by no means clear, however, that this result does follow. The jural rela
tions and rights established by the analysis above attempted have sometimes been 
put under the heading -of "equitable conversion," although the process is not the 
same as the typical case of equitable conversion by will resulting from a devise to 
executors or others coupled with a direction to sell the land and convert it into 
personal property. If, however, the situation as developed is to be governed by 
principles which do apply in a typical case of equitable conversion, note must be 
taken of decisions in which it has been held that the principles of equitable con
version can not be employed in the application of the inheritance tax law. The 
leading case so holding is In re Wolcott's Estate, 157 N. Y. Supp. 268. I speak of 
this decision as the leading case because though that of a mere surrogate's court it 
is characterized by careful reasoning. In this case the decedent, who was a resi
dent of :1\ ew York, at the time of his death held the legal title to certain real es
tate in New Jersey which he had contracted to sell upon considrations payable in 
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installments, just as in the instant ca>e, delh·ery of the deed being, howenr, post
poned until the last installment of the purchase price should be paid. The in
heritance tax appraiser having included the amount unpaid on the land contracts 
at the time of decedent's death in the taxable assets of the latter's estate, tl1c exe
cutors appealed to the surrogate's court, where their contention was sustained upon 
the following reasoning: 

"\Vhen real estate situated in a foreign state is owned hy a resident 
of this state at the time of his <kath it is not subject to a transfer tax in 
this state. ::\latter of Swift, 137 X. Y. 77, * *;Keeney vs. X cw York, 222 
U. S. 525, * * *- The question presented by this appeal, therefore, i;; 
whether the contract of sale * * * modified or changed his title to the 
real estate, so as to make hi;; intcre,t p~rsunal property fur the purpose of 
taxation in this state. Xo proof of the statute law of Xcw Jersey in 
the application to real estate held under a contract of sale was sub
mitted to the appraiser. In this state the vendor is deemed in equity 
to stand seized of the land for the benefit of the purchaser, * * * 
but it has been held that the question of the juris diction of this state 
to impose a tax is one of fact and cannot be made to depend upon 
theories or fictions (:;\latter of Swift, supra, * * *). The actual 
form or character of the property at the date of a decedent's death 
determin!'s its liahility to taxation under the provisions of the tax 
law. * * * It has been held that where there is an equitable conver-
sion of testator's real estate because of directions contained in the will the 
property will be regarded as real estate for the purpose of the transfer 
tax. Matter of Sutton, 3 App. Div. 208. * * * 

* * * the state comptroller contends that (there has been over
looked) * * * that part of subdivison 9 of Section 2672 of the Code 
which provides that 'moneys unpaid on co11tracts for the sale of land' 
shall go to the executors or administrators, to be applied and distributeu 
as part of the personal property of the testate or intestate. In the matter 
under consideration the testator specifically devised to his children tll<' 
various parcels of land in * * X. ]., which he had contracted to >ell. 
As the legal title to the land was in the decedent at the time of his death, 
his will transferreu that title to his children. Onr statutes can have no 
application to real estate situated in a foreign state; they cannot prescribe 
that the interest of the owner of real estate jn a foreign state shall he 
personal property after such owner has executed a contract for the sale 
of the real estate. The section ahove rcfPrred to has reference to the 
administration of estates in this state and is <lesignc<i to a''ist the executor 
or administrator in determining what part of the property of the dec('dcnt 
may be applied in liquidation of his indebtedness or distrihutecl to the lega
tees or next of kin. \Yhile it may govern the action of an executor or 
administrator in the course of his aclministraticJ!I of an e'!ate, it can have 
no effect upon the nature of a decedent's title to real estate in a foreign 
state. l\fatter of Swift, supra, * * *- As the decedent held the legal 
title to the real estate in X cw ] crsey at the time of his death, ami as real 
estate situated in a foreign state is nut subject to the provi,ions of our 
tax law, the appeal is sustained. * * *" 

The converse of this uecision is found in In re Stallfons Estate, 142 ~lich. 491. 
This was an appeal from an order of the probate court determining the an:ount of 
the inheritance tax due from the estate of a testatrix who died a resident uf X ew 
York, owning the legal title at least to real estate in ::\lichigan which she had sold 
by executory contract to various parties. The court held that the succession to 
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this real estate was taxable in :Michigan and apparently subject to valuation at its 
full market value. The reasons for this decision are of peculiar interest. It ap
peared that the law of ::\Iichigan did not impose any inheritance tax upon the suc
cession to real estate passing to direct relatives, and that all of the real estate did 
so pass under the will. It seems to be clear therefore-though not so specifically 
stated in the opinion-that the land which had been sold under contract was not 
subject, in respect of its succession, to the ::\lichigan inheritance tax upon the 
theory that it was real estate located in ::\Iichigan. The following excerpt from the 
opinion seems to show this: 

"Counsel for the executor (claims that) * * * the precise char
acter of the property owned by the vendor in a land contract may be said 
to be undetermined; that as real estate it passes in the case at bar to the 
children, and is not considered in levying the tax, while as personal estate 
it is valued. The point seems to be ruled, for this case, by the decision 
in City of Marquette vs. Iron Co., 132 Mich. 130." 

Turning to th:! case cited by the court it will be found that it is a decision to 
the effect, as stated in the head-note, that 

"A contract for the sale of land at a specified price, with the usual for
feiture clauses, and an agreement that the vendee shall pay all taxes as
sessed upon the land, should be assessed as personal property." (Apparently 
for general property tax purposes.) 

"Under such contracts the purchaser is the equitable owner of the prop
erty." 

In the body of the opinion the following language is used: 

"Defendant's counsel insists that the obligations in question are not 
credits. He argues that they should be classed with obligations to pay 
ft!:ure rent upon existing leases, * * * but, in our judgment, they are 
clearly distinguishable. * * * In none of these cases is a credit con
tunplated. On the other hand, by the contracts under consideration * * 
the equitable title to the property therein described is at once transferred 
to the vendee. From the time these contracts are made, the vendor holds 
the legal title only as trustee for the vendee. * * * The vendor has, 
in effect, exchanged his property for the unconditional obligation of the 
vendee, the performance of which is secured by the retention of the legal 
title. The fact that the vendee, in the case of the land contract, may, 
when making his final payment, demand a conveyance, does not distinguish 
the obligation from that of a credit secured by a mortgage, as the mortgagor 
may, when making his final payment, demand a discharge of the mort
gage. The obligations under consideration, therefore, resemble, * * * 
credits secured by mortgages. * * * they differ only in this: That the 
vendo~ has a remedy to enforce his rights which is not given to the mort
gagee, namely, he may tak~ immediate possession of his security. Such an 
inconsequential difference affords no ground for a legal distinction. * *" 

It thus clearly appears, as I ha\.e stated, that the Michigan inheritance tax was 
sustained in the first of the last two cases from which quotation has been made, 
not on the ground that the succession was to land in ::\Iichigan, but that it was to 
personal property subject to the taxing jurisdiction of ~Iichigan. The ground is 
that expressed in the language of the court in the same opinion, as follows: 
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"The statute is adopted * * * frorr. the state of X ew York. * * 
And, as interpreted by the courts of Xew York, the design of the legis
lature to tax the transfer of every thing which it has the power to tax is 
found in the act. * * * a policy of general taxation, which recognizes, 
to some extent at least, the rule of universal succession and the theory of 
taxation of personal property, generally, at the domicile of the owner, is 
not logically controlling of the interpretation of a statute imposing a tax 
upon a right of succession or upon a transfer of property which can only 
be tangible and enforceable-he made effective-in the jurisdiction, and by 
virtue of the laws and institutions, of the situs of the property. A third 
reason is that, as a tax upon succession or transfer, uniformity of opera
tion and an equal measure of the tax to the property of residents and non
residents can be, with no other construction, secured. There is property 
situated within the state, belonging to non-residents, which the state does 
not tax, generally, * * * though it might tax it * * *. Property of 
the same class owned by residents is taxed, generally." 

In other words, the personal property in question was taxed as to its succes
sion, not because it was physically in the state of l.lichigan,-which it could not be, 
having no physical existence at all,-nor because according to the policy of the 
general property tax laws of l.Iichigan its situs as a subject of property taxation 
could be said to be in 1Iichigan; but because it represented an obligation which 
could only be enforced in 1Iichigan by an administrator appointed in that state. 
Hence it was subject to the taxing jurisdiction of Michigan, should Michigan choose 
to exercise that jurisdiction; and as l.Iichigan had chosen to embrace within her 
inheritance tax all successions within her taxing jurisdiction the tax applied. 

It will thus be seen that while the Xew York case and the l\Iichigan case ap
pear on the surface to be merely opposite applications of the same principle, they 
really proceed upon entirely different principles. In the X ew York case the real 
estate sold by the testator in his lifetime was regarded as real estate still, and 
because not located in X ew York the succession to it was held to be not taxable; 
and this in the face even of the statutory declaration of the general principle of 
law that the credit represented by the contract of sale is personal property. In 
th.e l.Iichigan case the thing taxed was the credit representerl hy the contract of sale 
and it was taxed because it was personal property; for if the legal title to the land 
had been regarded as the thing to which the tax had attached the opposite result 
would have been reached. 

The two cases may, however, be reconciled upon the principle that after all 
it is the law of the state where the land is located and where the vendees pre
sumably reside which must determine the nature and quality of their respective 
obligations and the extent to which the contract of sale qualifies or affects the 
beneficial interest of the vendor in the property; and when the vendor dies, either 
testate or intestate, the quality of the interest represented by inheritances from him 
is in turn to be decided by the law of the state where the real property is situated. 
If that law determines that the entire beneficial interest in the land has vested in the 
vendee and the vendor's interest is no longer in the land but consists of a personal 
obligation running to him, that law, whether or not efficacious to confer jurisdic
tion back upon the state of the domicile of the testator (a point not actually de
cided in the Xew York case because of lack of proof as to the !\"ew Jersey law), 
is at least enough to confer taxing jurisdiction over the inheritance in the state 
whose law determines the quality of the succession. 

The supreme court of Xebraska reached a result opposite to that arrived at by 
the Michigan court in the case of Dodge County vs. Burns, 131 X. \V. 922; ap-
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parently upon the language of the statute which limited the incidence of the in
heritance tax of that state to interests in property owned by non-residents "which 
property, or any part thereof, shall be within this state." Obviously, there is a 
difference between property which is in a state and property the succession to which 
is subject to the taxing jurisdiction of a state. It is very clear from a perusal of 
the decision of the Nebraska court, however, that it agrees with the Michigan court 
in regarding the right to the purchase money as personalty. 

I say that a consideration of these cases has raised a doubt in my mind as to 
the answer to your first question because of their apparent holding to the effect 
that the doctrine of equitable conversion is not recognized in applying inheritance 
taxes, and because also where it is recognized, as it apparently is in the 1'1ichigan 
case, the resultant personal property is regarded as taxable, for inheritance tax 
purposes, at the place where the land is located. This difficulty, however, disap
pears upon reflection. All the cases which have been cited involved questions of 
conflict of laws and the jurisdiction of a state. 1\ o such question is presented by 
you. Unquestionably the law of Oho applies to the thing which is subject to inher
itance taxation and which I have held to be the right to receive the proceeds of the 
sale of the land. There is therefore no question of conflict of law. The only ques
tion is as to the allocation of so much of the tax as represents this part of the 
estate for the purpose of our constitution and statute, which declare that a part of 
the proceeds of the tax shall go to the municipality or township "in which the tax 

. originates." The exact meaning of this phrase remains unsettled by final judicial 
authority, and the question is in point of fact now pending in the courts. It has 
been the previous ruling of this department, however, that the test by which to de
termine the district in which a tax originates is furnished by applying principles of 
situs which are embodied in the statutes and the common law applicable to general 
property taxation. In other words, wherever the property the succession to which 
gives rise to the right of the state under the inheritance tax law to claim an ex
action has its taxable situs for general property tax purposes, there the tax rr.ust be 
held to "originate." As pointed out by my predecessors who have considered this 
question, this rule, though open to criticism, is the only one which will afford any 
reasonable application to the statute. 

Now I think it is clear that the credit for the unpaid purchase money has a 
taxable situs for general property tax purposes at the place where the testator was 
domiciled at his death. Rather, I should say that it had that situs at the death of 
the testator, that being the time as of which all legal relations which may be con
sidered in applying the inheritance tax became fixed. I deem it unnecessary to 
cite statutes or authorities upon the elementary principle that in Ohio credits must be 
listed for taxation at the actual residence or domicile of the owner thereof. 

Upon this reasoning, then, I arrive at the conclusion that the tax on the pro
ceeds of the real estate originated in the city of Circleville, where the testator re
sided. 

This statement answers your first question. From the form in which your sec
ond question is submitted I take it that the answer given to the first question makes 
it unnecessary for me to consider the second question. 

In conclusion I note that you· call attention to the possibility that the pur
chasers may not be able to carry out the contract. This possibility does not affect 
the legal aspect of the question. If the contract is legally enforceable it has the 
effect which I have described, though either or both parties by their subsequent acts 
may choose not to enforce it in the manner in which it n:ight be enforced. 

1 Jarman on Wills, 163, supra. 
Very truly yours, 

JosEPH McGHEE, 
Attorney-General. 
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1639. 

APPROVAL OF COXTRACT BETWEEX OHIO BOARD OF AD:'IIIXISTRA
TIOX AXD THE FLEXSTOXE COXSTRt:CTIOX CO. 

CoLl:~IBl:R, OHIO, December 24, 1918. 

Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-You have hUbmitted to me contract entered into by your board 
with the Flexstone Construction Co., an Ohio corporation with its principal place 
of business at Columbus, Ohio, said contract having been entered into on the 5th 
day of December, 1918, for the installation of approximately 21,723 square feet and 
3,988 lineal feet of sanitary flooring at the State School for the Blind, for the sum 
of $8,644.00. At the same time you submitted bond securing 'arne. 

Having obtained from the Industrial Commission of Ohio a certificate that the 
said company has duly complied with the \\'orkrr:.en's Compensation Law and hav
ing received from the auditor of state a certificate to the effect that there is money 
available for this purpose, I have this day approved said contract and filed the 
sam,e, together with the bond securing said contract, with the auditor of state. 

I am herewith returning to you the balance of the papers submitted. 
Very truly youn, 

JoSEPH :\fcGHEE, 
A tlorney-General. 

1640. 

TREASURER OF STATE-MAY TURX OVER TO SUBORDINATE 
AMOUXT RECEIVED AS CO:VIPEXSATIOX FRO:O.I CO:\SERVAXCY 
DISTRICT. 

The treasurer of state may lau:ifully turn over to one of his subordinates who 
has done the work compensation in connecton ·with payment of the bonds and in
terest coupons of a conservancy district. 

CoLt.:Mnt:s, OHIO, December 26, 1918. 

HoN. CHESTER E. BRYAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of December 13, requesting 
my opinion upon the following question: 

"I am today in receipt of check for $300.00 of the l\liami Conservancy 
District, Dayton, Ohio, payable to my order as treasurer of state, same 
being for six months salary in connection with the paying of interest cou
pons of the district and keeping records incident thereto. 

'Section 47, 104 0. L. 40, says in part: 
'Any expenses incurred in paying said bonds and interest thereon and 

reasonable compensation to the state treasurer for registering and paying 
same, shall be paid out of the other funds in the hands of the district 
treasurer and collected for the purpose of meeting the expenses of ad
ministration.' 
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I would like your opinion as to whether it is proper for me to endorse 
the above described check to my cashier, \V. J. Hiler, who has handled all 
of the work in connection with the paying of the coupons . 

.:-.Ir. Hiler is the only employe of this department who is under bond 
to me. I have thought it best to give him exclusive charge of the ::\Iiami 
Conservancy District funds, the accounting of which. is necessarily handled 
as separate from the regular and established routine of this office." 

In answer thereto I beg to advise that, in my opinion, you may lawfully dis
pose of the proceeds of the check mentioned by you in the manner described. The 
work in connection with the payment of the bonds and interest of a conservancy 
district is no part of the official duties of the cashier in the office of the treasurer 
of state. The law allows the treasurer of state extra compensation for doing this 
work. It does not presume that he must do it in his own proper person. He might 
err.ploy for this purpose a person other than a regular member of his official force 
as treasurer of state. 

As to whether or not one of the employes or subordinates in the treasurer of 
state's office might do such work for the treasurer of state without conflicting with 
his duties as such employe or impairing his usefulness in that capacity, the treasurer 
of state is the sole judge. By asking "Ir. Hiler to do this work you have evidenced 
your judgment that he could take care of it without bringing about any such result. 
The compensation paid to you is yours and is between you and the conservancy 
district or is between you and the state of Ohio; you may do with it as you see 
fit; l\lr. Hiler's right to receive it could be questioned only upon some such reason 
as that which has already been disposed of. 

I answer your question therefore in the affirmative. 

1641. 

Very truly yours, 
}OSEPH 1\icGHEE, 

Attorney-General. 

COUNTY TREASURER-CAXXOT K\fPLOY DELIXQUE"!\T TAX COL
LECTOR. 

The county treasurer cannot employ a person to collect delilrquent taxes under 
authority of Section 5696 General Code. Opinion of Hon. Edward C. Turner. 
Attorney General, page 2026 of the Opinio11s of the Attorney General for 1915, fol
lowed and adhered to. 

CoLt:li!Bl.:S, 0Hro, December 26, 1918 

HoN. CALVIN D. SPITLER, Prosewting Attonzey, Tiffin, Ohio. 

DEAR SrR :-Under date of Xonmber 18, 1918, you submit the following in
quiry: 

"The question has arisen in this county as to whether under the pro
visions of Section 5696 G. C., if the county commissioners deem it neces
sary, they rr.ay authorize the ~reasurer to employ collectors to collect de
linquent personal property taxes and whether such collector can be paid 
out of the county treasury, and I would like your opinion thereon. 

It is my opinion that Section 5696 is broad enough to cover the em
ployment of such collectors and the payment thereof out of the county 
treasury, but my attention has been called to Opinion X o. 945 found at 
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page 2026 of Volume 3 of the Opinions of the Attorney General for 1915, 
which seems to hold to the contrary, although Section 5696 is not ex
pressly rr.entioned in the said Opinion X o. 945." 

Section 5696 General Code, to which you refer, provides as follows: 

"The county commissioners, at each September session, shall cause the 
list of persons delinquent in the payment on personal property to be pub
licly read. If they deem it necessary, they may authorize the treasurer to 
employ collectors to collect such taxes or part thereof, prescribing the com
pensation of such collectors which shall be paid out of the county treasury. 
All such allowances shall be apportioned ratably by the county auditor 
among all the funds entitled to share in the distribution of such taxes." 

You also call attention to the opinion of Hon. Edward C. Turner, Attorney 
General, at page 2026 of the Opinions of the Attorney General for the year 1915. 
wherein the first branch of the syllabus reads: 

"The county treasurer may not contract with an attorney to collect 
delinquent taxes on real estate, or employ a collector to collect delinquent 
personal taxes." 

The fourth! inquiry in this opinion was as follows: 

"Under the provisions of Section 5696 of the General Code of Ohio, can 
a collector be appointed to collect pcrsonal taxes as therein provided?" 

It is apparent from the above inquiry that Section 5696 General Code was 
under consideration when this opinion was written, although it is not otherwise 
referred to in the opinion. 

It is my opinion that the conclusion of )1r. Turner should be adhered to. 

1642. 

V cry truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SCHOOLS-BOARD OF EDUCATIO~-DRIVER OF SCHOOL WAGON 
XOT EXTITLED TO CO)lPEXSATIOX DURIXG EPIDDIIC. 

Where a driver of a transportatimz wagon used for the transportation of pupils 
to and from a centrali:::ed school is employed at a sum certain per daJI for "each 
school day for the period of time as tlze schools are in sessimz," he cannot recover 
for the time the schools '/.i.'ere closed on accou11t of the epidemic of Spanish in
fluen::a. 

CoLt:MBt:s, OHio, December 26, 1918. 

Hox. ]. L. HEISE, Prosecuting Attorney, Circle1illc, Ohio. 

DEAR SIR :-In your communication of X 0\'ember 19, you enclose a copy of a 
contract with a driver of one of your school wagons and you inquire if the board 
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of education is compelled to pay said driver during the time the schools were 
closed on account of the epidemic of Spanish influenza. The contract reads in 
part: 

"This agreement made and entered into this 26th day of August, 1918, 
by and between the board of education of the ::\fuhlenberg township rural 
school district, Pickaway county, Ohio, and James Collins of :Muhlenberg 
township, Pickaway county, Ohio, parties of the first part and second part, 
respectively. 

"That in consideration of the sum of two and fifteen one-hundredths 
dollars per day, payable monthly, the party of the second part agrees to 
furnish a suitable team and to convey pupils and teachers to and from the 
central school building in ::\IuhJenberg township school district, each school 
day for such Period of time as the schools are in session, from the 9th day of 
September, 1918, to the end of the school year. * * * Twenty days 
of actual driving including legal holidays shall constitute a school month. 
* * *" 

In construing a contract the first thing to ascertain, if possible, is what was the 
intent of the parties thdeto. That intent, as gathered from the language used by 
said parties to the above contract, seems to indicate but one th~ng and that is that 
the drivers should be paid for only those days upon which the services were actually 
rendered and for only each school day that the schools were in session. The con
tract says, in so many words, that the consideration shall be by the day. This of 
itself would not be sufficient to make the contract one from day to day, but the 
consideration is followed by words which show that the driver is to convey the 
pupils "each school day for such period of time as the schools are in session" and 
that 20 days of actual driving shall be considered a month. 

Section 7689 G. C. provides that a school month shall consist of four weeks of 
five days each. So that it seems clear to have been the intention of the parties 
that the driver could only be paid for the actual days he furnished the trans
portation. 

It is held in 9 Cyc, 628, that "wkere the party by his own contract creates a 
duty or charge upon himself, he is bound to make it good." This is true' even 
though it is impossible for him to perform. 

In School district ~o. 1 vs. Dauchy, 25 Conn., 530, the court commented upon 
the. above rule and uses the following language: 

"It is said, however, that there is one real exception to the rule, viz., 
where the act of God intervenes to defeat performance of the contract; and 
that is the exception on which the defendant relies in this case. The de
fendant insists that where the thing contracted to be done becomes im
possible by the act of God, the contract is discharged. This is altogether 
a mistake. The cases show no such exception." 

While the closing of the schools by the board of health cannot be considered 
in exactly the same class as the exception above mentioned, yet the epidemic which 
caused the order to be made is of that class, and if no exception can be had to the 
terms of a contract on that ground, the parties are left to complete the terms en
tered into by them. 

Holding these views, then, I must advise you that the driver can only recover 
for those days on which he actually performed the duties of transporting said 
pupils. Very truly yours, 

JosEPH McGHEE, 
Attorney-General. -



ATTORNEY -GENERAL. 1591 

1643. 

BOARD OF EDUCATIOX-CAXXOT ISSUE Bmms SOLELY BECAUSE 
IT DETERl\II:!\'ES SUCH ISSUE TO BE FOR BEST IXTERESTS. 

The board of education of a school district is, under the provisions of Section 
5656 General Code, only authori=ed to fund and thereby extend the time of pa:::;me11t 
of existing indebtedness of such school district by an issue of bonds when such in
debtedness cannot be paid at maturity b::; reason of tlze limits of taxation of such 
school distrtict. Under said section such board of education is not autlzori::.ed to 
fund existing indebtedness of the school district by a11 issue of bonds simply for 
the reason that the board of education 1110}' find and determine that it is to the 
best interests of the school district to do so. 

CoLUMBus, 0Hro, December 26, 1918. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of l\Iilford Village School district in the sum of $12,000 
to extend the time of payment of certain indebtedness represented by 
notes executed by the board of education of said school district to the 
Milford National bank of ~[ilford, Ohio. 

I have examined the transcript submitted of the proceedings of the board of 
education of Milford Village School district relating to the above issue of bonds. 
As stated above, this issue of bonds is for the purpose of extending the time of 
payment of certain indebtedness now due and payable, represented by certain notes 
executed by said board of education to the Milford National bank of Milford, Ohio. 

The preamble to the formal part of the resolution of the board of education 
providing for this issue of bonds reads as follow~: 

"Whereas the board of education of the ::\Iilford Village School dis
trict, Clermont and Hamilton counties, Ohio, has by the properly drawn reso
lutions issued its notes for the sum of $12,000.00, to the ~Iilford Xational 
bank of Milford, Ohio, and whereas all of said notes have been by said 
board deemed and declared to be legal, existing, valid and binding obliga
tions of said school district, by formal resolutions passed before the is
suing of each and every one of said notes aggregating in all the sum of 
twelve thousand dollars, and, whereas, said notes arc now all due and pay
able and it is deemed by said board of education of the Milford Village 
School district to be for the best interest of said school district to ex
tend the tirr_e of payment of said indebtedness by issuing the bonds of 
said school district for the periods of time and in the denominations here
inafter mentioned, and whereas said notes arc all now again declared by 
this board to be the legal, existing, valid and binding obligations of the 
said Milford Village School district. 

Now, therefore, be it resolved by the board of education of th~ Mil
ford Village School district, Clermont and Han:ilton counties, Ohio, at and 
during a regular meeting of said board of education," etc. 

It is clear from the language of this resolution above quoted that the actuating 
reason of the board of education in providing for this issue of bonds is the finding 
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and determination by the board of education that it is for the best interests of said 
school district to extend the time of payment of this indebtedness to the bank by 
issuing bonds of said school district. The issue of these bonds is provided for 
under the assumed authority of Section 5656 General Code, and I am wholly una
ble to find anything in the provisons of said section authorizing the board of 
education of a school district to fund existing indebtedness of said school district 
by an issue of bonds simply for the reason that the board of education finds and 
determines that it will be to the best interests of the school district to do so. On 
the contrary, under the provisions of said section, th~ existing indebtedness of a 
school district can be funded by an issue of bonds by the board of education only 
when the school district, by reason of its limits of taxation, is unable to pay said 
indebtedness at maturity. This requirement of the statute naturally implies that 
before the board of education can issue bonds for such purpose, that it be without 
funds to pay such indebtedness, and this by reason of its limits of taxation. 

With respect to the bond issue here under consideration, it may well be for 
aught that appears in the resolution of the board of education, that it has arr.ple 
funds in the treasury of the school district out of which to pay this indebtedness, 
and that said bonds are to be issued for the purpose of paying said indebtedness 
simply for the reason that the board of education deems it for the best interest of 
the school district to pay such indebtedness in this way. 

In this connection I note that under the provisions of Section 3916 General 
Code, a city or _village may fund existing indebtedness by an issue of bonds when 
either such municipality by reason of its limits of taxation is not able to pay such 
indebtedness at maturity "or when it appears to the council for the best interests 
of the corporation." As before noted, Section 5656 General Code is more limited 
in its authority, and authorizes a board of education to fund or extend the time 
of payment of existing indebtedness only when from the school district's limits of 
taxation, such indebtedness cannot be paid at maturity. 

It follows from what has been said above, that the resolution of the board 
of education of Milford Village School district providing for this issue wholly 
fails to show any legal authority for said issue, and for this reason the same is 
hereby disapproved. 

1644. 

Very truly yours, 
}OSEPH :vicGHEE, 

Attorney-General. 

JUVENILE COURT-JUVENILE UXDER FOURTEEN ~lAY NOT BE CON
FINED IN CELL. 

A juvenile under fourteen years of age may not, pendi11g final disposition of 
his case, be confined in a cell in the liPPer part of the county jail evlfn though such 
cell is separate and apart from the county jail proper. 

CoLUMBUS, OHio, December 26, 1918. 

HoN. H. M. SuMMERS, Probate Judge, Ottawa, Ohio. 

DEAR SIR :-I have your letter of December 11, 1918, as follows: 

"Complaint was filed in this court against a boy under fourteen years 
of age for having broken into several business places here in Ottawa 
within the last year. He carried away money and rr.erchandise. \Varrant 
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was issued and said boy arre,ted. HaYing no place within which to place 
him pending final disposition of the case, would the jail matron have been 
justified in keeping him in a cell in the upper part of the jail, separate and 
apart from the county jail proper. The probation officer had no place to 
take him and could not be with him personally during the pendency of the 
case, he having other cases to look after. Please advise." 

Section 1657 of the General Code reads as follows: 

"Pending final disposition of a case, the judge may commit any per
son arrested or cited to appear, except the minor under fourteen years of 
age, to the county jail until the case is disposed of, but such trial shall be 
commenced within four days of such commitment unless upon the request 
of the defendant. Pending final disposition, the judge may direct that 
the minor in question be left in the possession of the person having charge 
of him, or that he be kept in some suitable place provided by the county 
or city authorities." 

In discussing the case of in re Januszewski, 10 0. L .R., p. 151, Sater, ]., in dis
cussing the purpose of the juvenile court statute, says: 

"The purpose of the statute is to save n:inors under the age of sev
enteen years from prosecution and conviction on charges of misdemeanors 
and crimes, and to relieve them from the consequent stigma attaching 
thereto; * * * A consideration of the acts enumerated which respect
ively constitute delinquency precludes the thought that it was the legislative 
intent that they or any of them, when committed by infants within the 
specified age, should for correctional pu~poscs be treated as a crime-such 
purposes, as regards such minors, being the only ones contemplated by the 
statute. The intent to disassociate juvenile from criminal cases is evidenced 
by the provision of Section 1649 that the forn:er shall not be heard, if it can 
be avoided, in a room used for the trial of the latter, and by the prohibi
tion against the detention of any delinquent child in the county jail pend
ing the disposition of its case." 

It will be seen from this and a thorough examination of the juvenile statutes 
that the purpose of the provision, to the effect that the juvenile may not be con
fined in the county jail pending the disposition of his case, is to >ave the minor 
from the stigma attaching to criminal charges. 

You ask in your request whether the jail matron would have been justified 
in confining the minor in question in a "cell in the upper part of the jail, separate 
and apart from the county jail proper." It may be that this cell, as a matter of 
fact, would be considered apart from the jail proper, hut it seems to me that the 
spirit of the juvenile court act would require the youth to be confined in some 
place separate and distinct from the county jail building. It is true the entire build
ing may not be used for jail purposes, but I think it is to be viewed, so far as the 
juvenile court act is concerned, as the county jail. 

It is therefore my opinion that the confinement of the youth in question in 
this cell would be in violation of the provisions of the juvenile law. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1645. 

DISTRICT TUBERCULOSIS HOSPITAL-OFFICERS AND EMPLOYES 
NOT UXDER CIVIL SERVICE. 

The officers and employes of a district tuberculosis hospital, created under Sec
tions 3148 et seq. G. C. (107 0. L., 497), do not come withil~ the provisions of the 
civil service act (Sections 486·1 to 486-31 inc. G. C.) 

CoLUMBUs, 0Hro, December 26, 1918. 

Civil Service Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication which reads as follows: 

"Section 3148 et seq., General Code of Ohio, provides that the county 
commissioners of any two or more counties, not to exceed five, may form 
themselves into a joint board for the purpose of establishing and main
taining a district hospital for the care and treatment of persons suffering 
from tuberculosis, etc. Under the law the operation and management of 
such institutions is in the hands of a board of trustees, one member of 
which is selected by the board of county corr:.missioners of each county 
concerned. 

Under this provision of the law, a number of district tuberculosis hos
pitals have been established throughout the state. In a communication 
from the board of trustees of one of these institutions, the following claims 
are made: 

'It is our opinion that the civil service law of Ohio does not apply to 
employes of this hospital, as it is a district institution. Our employes are 
not in the service of the state, nor of any county or city, but in the service 
of a new political subdivision, as was held by the supreme court in the case 
of Brissel vs. State, 87 0. S. 154 to 163.' 

Your opinion is respcctfullly requested as to whether the civil service 
law of Ohio applies to employes of such institutions." 

In considering the question submitted by you, we will first turn to the act pro
viding for establishments of districts for the purpose of erecting and maintaining 
tuberculosis hospitals therein. The basic section of the act is Section 3148 G. C. 
( 107 0. L. 497), which reads as follows: 

"Section 3148.-The commissioners of any two or more counties ~ot 
to exceed ten, may form themselves into a joint board for the purpose of 
establishing and maintaining a district hospital, provided there is no rr.u
nicipal tuberculosis hospital therein for care and treatment of persons suf
fering from tuberculosis, and may provide the necessary funds for the 
purchase of a site, which site shall be separate and apart from the in
firmary boundaries in any county and also may provide for the erection 
of the necessary buildings thereon; and provided further that where any 
number of counties have already constructed and are operating a district 
tuberculosis hospital, counties may join such counties for enlargement and 
use of such hospital. Any new district or addition to a district shall be 
approved by the state board of health. Such necessary expenses as may be 
incurred by the county commissioners in meeting with the commissioners 
of other counties for consideration of the proposal to establish a district 
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tuberculosis hospital shall be paid from the general fund of the county. 
After the organization of the joint lmard ouch expenses shall he paid from 
the fund provided for the erection and maintenance of such hospitaL" 

It will be seen that the district thus formed is not co-extensive with county or 
n.unicipal lines, but is a distinct district formed from a number of counties not 
exceeding ten. 

The remaining sections of this act prodde for a board of trustees to be chosen 
by the county commissioners of the counties uniting in the project, which trustees 
are to have the general management and control of the hospital. They prepare the 
plans and specifications, erect the necessary buildings, appoint a suitable person as 
medical superintendent of the hospital and fix the compensation of said superin
tendent and the other employes. So that the entire control and management of the 
hospital are placed in the hands of a distinct set or body of officers who are not in 
any sense county or municipal officers. 

I might suggest that it becomes the duty of the commissioners of the various 
counties joining in the project to levy a tax to prm·ide the necessary funds for the 
establishment and maintenance of the hospital. Outside of this, county officers 
have nothing to do with the management of the hospital. 

In Brissel, et al. vs. State, 87 0. S. 154, Johnson, ]., in the opinion on p. 163, 
uses the following language in regard to such a hospital: 

"In the first place, it is plain that Section 3148 provides for the crea
tion of a complete legal entity, a political subdivision, for the specific 
purpose of 'establishing and maintaining' a district hospital, for the care 
and treatment of persons suffering from tuberculosis. 

The enactment is, the commissioners of two or more counties * * * 
may form the joint board and may provide the necessary funds. 

It is the board, as a board, which shall determine what buildings are 
necessary for its purpose, and shall provide the funds for the 'purchase 
of the site' and erection of the 'necessary buildings' tht>renn." 

With the nature of such an institution in mind, we will consider the provisions 
of the civil service act in reference to the officers included in the act. 

Section 486-1 G. C. provides in part as follows: 

"The term 'civil service' includes all offices and positions of trust or 
employment in the service of the state and the counties, cities and city 
school districts thereof. 

The 'state service' shall include all such offices and positions in the 
service of the state or the counties thereof, except the cities and city school 
districts. 

The term 'classified service' signifies the competitive classified civil 
service of the state, the several counties, cities and city school districts 
thereof." 

Section 486-2 G. C. provides : 

"On and after the taking effect of this act, appointments to and pro
motions in the civil service of the state, the several counties, cities and city 
school districts thereof, shall be made only according to merit and fitness 

* * *." 
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The language of the whole act, in so far as it applies to the particular question 
under consideration, is very sirr.ilar to the language which we have quoted there
from. The act applies to the state, the several counties of the state, cities and 
city school districts thereof. It nowhere mentions the districts created from the 
subdivisions of the state and for that reason it would seem that the act could not 
be made to apply to a district such as that about which you inquire. The only 
theory upon which the act could be made to apply to such a district would be to 
place such a construction upon the language used in Section 486-1 G. C. as to make· 
it read that the term "civil service" includes all offices and positions of trust or 
employment which may be created within the state, whether said offices have refer
ence strictly to the state or to counties, cities, city school districts or any other 
kind of districts; that is, to make the word "state'' include everything within the 
state. I do not think this was the intention of the legislature, for if it had been, 
there would have been no need of adding the language the "counties, cities and city 
school districts thereof." 

In other words, if the term "state" were meant to include all officers and posi
tions within the state, irrespective of the nature of the offices and positions, there 
would have been no necessity of adding "counties, cities and city school districts 
thereof." Hence it is my opinion that when the legislature used the term "offices 
and positions of the state" it meant to include therein state offices and state posi
tions only, and not those which might be termed district offices and positions. If 
this interpretation be correct, then it is readily seen that the positions and offices 
connected with a district tuberculosis hospital would not come within the provisions 
of the civil service act. 

My predecessor, Hon. Edward C. Turner, in an opinion rendered on July 11, 
1916 and found in Volume II, Opinions of the Attorney-General for 1916, p, 1186, 
passed upon a question which throws some light upon the question we are consider
ing. The syllabus reads as follows: 

"Offices, posttions and employments in villages and village school dis
tricts are not included in the operation of the civil service law of this state." 

Mr. Turner reasoned as follows in said opinion (p. 1187) : 

"This paragraph specifies what offices, positions and employments are 
included in the civil service law of the state and it is exclusive. It will be ob
served that it does not include offices or positions in villages, or village school 
districts. It follows, therefore, that the position held by the janitor named 
in your inquiry is not within the operation of the civil service law, and said 
janitor is not entitled to its protection or to hold his position under any 
of its provisions, including the provision of Section 486-31 G. C., as amend
ed 106 0. L. 418, referred to in your inquiry and commonly known as the 
seven-year service clause." 

This reasoning would not permit our placing such a construction upon the 
term "offices and positions of the state" as I assumed above. That is, it would not 
permit us to say that the term "state" was meant to include the various subdivisions 
of the state; for if such a construction could be placed upon the word "state," then 
villages could be included in said term. I think ::\Ir. Turner is right in his reason
ing and that the civil service act is limited to state, county, city and city school 
district offices and positions. 

In People ex rei. vs. Haywood, et al., 19 App. Div. (X. Y.) 46, the court was 
passing upon a question somewhat similar to the one before us. The syllabus is 
as follows: 
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"A union free school is not, within the n:eaning of chapter 312 of the 
laws of 1884, as finally amcnrlccl hy chapter 821 of the laws of 1896, a public 
department of the state or of a village in it, and the hoard of education 
of the district, to which is committed, by the Con!'olidated School Act, the 
care of the school building, is not subject to the direction or control of the 
village or state authorities in the cxerci>c.: of such duties, and cannot be 
compelled to give prefc.:rential employment, as a janitor of the school 
building, to a veteran of the late war under the statute entitling such vet
eran to preferential empluymmt in the public service in e\·ery public de
partment of the state, countie,, cities and villages, and upon all public works 
of the state, counties, cities anrl village~." 

In the opinion the court uses the following language (p. 47) : 

"The question here is whether the union free school is, within the 
meaning of the statute, a public department of the state or village. I do 
not think it is. The respondent is a school district organized, existing 
and supported by taxation levied upon the taxable inhabitants of the dis
trict, which may or may not be co-extensive with the corporate limits of 
the village; and when organized by force of the statute, becomes a district 
having a distinct classification in the civil divisions of the state. The care 
of the school building is committed, by the Consolidated School Act, to the 
board of education, and the board is in no way subject to the direction or 
control of the village or state authorities in the execution of such duties, 
and, in my judgment, under no legal requirerr.ent to prefer the relator as 
janitor. A privilege of this character must have its foundation in express 
provision of the statute. The demurrer should be sustained." 

In this case the court was passing upon whether a "public department of the 
state" would include a school district which is made up of a part of another sub
division of the state, ami as to whether the appointees under the act creating such 
district would come within the civil service provisions' of the laws of the state. 
The court held they would not come under said provisions and that the term "pub
lic department of the state" could not be made to include such a school district. 
And it is my view that the term "state," as used in our civil service act, could not 
be made to include a district created from other subdivisions of the state. 

Hence answering your question specifically it is my opinion that the officers and 
appointees about which you inquire do not come within the civil service laws of the 
state. 

Very truly yours, 
JosEPH McGHEE, 

A ttonzey-General. 

1646. 

CHILDREN'S IIO:O.IE-AIHIISSIOX TO-RDfOVAL FRO:O.I-CONSEXT 
TO ADOPTIOX. 

1. The mere fact that a jut•enile court does 11ot accompany its order to the 
superintendent of the children's houk, to admit a certain minor thereto, with a 
statement of facts as set forth in Section 3090 G. C., does not ~.:arrant the super
intendent iu refusillg to admit the child. 
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2. When a juvenile court removes, from a children's home, a child theretofore 
committed to the home by it, all duties and obligations of the home in reference to 
said child thereby cease. 

3. When a child is so removed from a children's home by the juvenile court, 
the trustees of the home are no longer under obligation to make the visitations pro
vided for in Sections 3098 and 3099 G. C. 

4. The board of trustees of a children's home is the proper body to decide 
whether or not a child is suitable for the home. The power of the juvenile court 
to commit to the home is merely incidental to its duties under the juvenile act. A11 
exception to this general rule is found in Section 3091 G. C. 

5. An orphan asylum or children's home organi::ed zmder the laws of this state 
may give consent to the adoption of an inmate thereon, provided it was voluntarily 
surrendered to the institution or was previously abandoned by its parents. In no 
case does a private institution for the care and support of minor children become 
the legal gu<Jrdian of the inmates of the institution, and therefore has 110 authority 
to grant consent to the adoption of the inmates of the institution, excepting under 
the order of the juvenile court as set out in Section 1672 G. C. 

CoLUMBus, 0Hro, December 26, 1918. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN :-I have your letter in which you request my opinion on the fol
lowing questions: 

"1. Children are occasionally sent out to county children's homes by 
judges of juvenile courts without any papers whatever. Pursuant to Sec
tion 3097 of the General Code, a uniform family history blank has been 
prepared and furnished each juvenile court judge for use in the commitment 
of children, but in some instances the use of this blank or any other is 
entirely ignored. Section 3090 requires the judge to set forth certain par
ticulars relative to a committed child. Is the superintendent of a county 
children's home required to accept a child committed by the juvenile 
court, unaccorr.panied by statement of facts required in Section 3090? 

2. The judge of a juvenile court commits to a county children's home 
a dependent child. Pursuant to the provisions of Section 1643, the judge 
subsequently recalls the child and places it in a private family home. While 
in this home the child dies. Is the children's home or the juvenile court 
responsible for the payment of expenses incident to the care and burial of 
such child? 

3. When a child, regularly committed to a children's home, is sub
sequently recalled by the committing judge of the juvenile court and placed 
by him in a family home, does the obligation of the trustees of such chil
dren's horr.e cease at the time of the withdrawal, or do the provisions of 
Sections 3098 and 3099 relative to visitation of children placed in foster 
homes apply to a child under the circumstances stated above? 

4. We have contended that under the provisions of Section 3090 the 
trustees of a county children's hon:e may accept the legal guardianship and 
custody of the dependent children by means of release or surrender from 
each parent, if living, or from the legal guardian, and that all other cases, 
including those of abandoned children, should be taken into a juvenile 
court for judicial action. Is our interpretation of said section correct? 
It is found that in some instances trustees of county children's homes and 
some other child-caring institutions are accepting the guardianship of chi!-
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dren from the mother solely, although the father is living, or from grand
parents or other near relatives when parents are dead; and that so-called 
abandoned infants are taken to public and private institutions without any 
formal commitment by a juvenile court and accepted by the officers of 
these institutions who thereupon consider themselves legal guardians of 
such children and competent to give legal consent later to adoption." 

Your first question is as to whether the superintendent of a children's home 
would be warranted in refusing admission to a child whom the juvenile court had 
ordered to be placed in the home, if said court fails to accompany the order with 
the data set out in Section 3090 G. C. Said section reads as follows: 

"Section 3090.-They shall be admitted hy the superintndent on the 
order of the juvenile court or of a majority of such trustees, accompanied 
by a statement of facts signed by the court or trustees, setting forth name, 
age, birthplace, and present condition of the child named in such order, 
which statement of facts containecl in the order, together with any addi
tional facts connected with the history and condition of such children shall 
be, by the superintendent, recorded in a record provided for that purpose, 
which shall be confidential and only open for inspection at the discretion 
of the trustees." 

In this connection it might also be well to quote Section 3097 G .C., which reads 
as follows: 

"Section 3097.-Full and complete records of the inmates shall be kept 
in the children's home and they shall be uniform throughout the state. It 
shall be the duty of the board of state charities to secure uniformity by 
providing a standard form of blanks and records for the guidance of such 
institutions, wherein shall be recordecl the full name, age, place of resi
dence, name of parent or other relatives, so far as obtainable, and other 
information as the board of state charities requires, which records shall not 
be open to inspection unless on special permission of the trustees. The 
name and place of residence of the person with whom a child is placed 
or by whom adopted shall be recorded together with the terrr.s of the 
agreement in a separate record, which shall not he open to inspection except 
by special permission of the trustees, having regard at all times to the 
well-being of the child, except that duly authorized representatives of the 
board of state charities, may sec such record at any time." 

Said section provides that the data therein mentioned, "so far as obtainable," 
shall be recorded by the superintendent of the home, but shall not be open for pub
lic inspection. The section is silent as to the person upon whom the duty or obli
gation rests to get the data mentioned in said section, but it is fairly evident, from 
a reading of the section, that this duty devolves primarily upon the superintendent 
of the children's home. 

It is true Section 3090 G. C. provides that when the juvenile court or the 
trustees of a home make an order for the admission of a child to the home, this 
order shall be accompanied hy a stateml·nt setting forth the name, age, birthplace 
and present condition of the child. This inforrr.ation of course is furnished for 
the use of the superintendent. 

The question now is as to whether this statement must accompany the order 
before the superintendent is warranted in admitting the child into the home. I do 
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not think such a construction should be placed upon this language. The main 
and important thing is the order, and if a superintendent of a home should receive 
an order from the juvenile court, to admit a certain child to the home, it is my 
opinion that the superintendent should admit it, notwithstanding said statement 
might not accompany the order. The statute does not state that the superintendent 
shall admit the child upon the order of the juvenile court, if said order is accom
panied by said statement of facts, but does provide that a child shall be admitted 
by the superintendent on the order of the juvenile court. 

If the construction should be placed upon this section that a superintendent of 
a children's home shall not receive a child upon the order of the juvenile court, un
less said order is accompanied by such a statement of facts, the same interpretation 
would have to be given to an order rr.ade by the board of trustees of a home; that 
is, if a board of trustees should order a child admitted to the home and the order 
was not accompanied by said statement of facts, the superintendent would be war
ranted in refusing to admit the child. I do not think this was the intent of the 
legislature in making this provision. To be sure,for the advantage of the superin
tendent, said statement should accompany the order, whether made by a juvenile 
court or by the trustees of the home; but if they should fail to perform their duty 
in this respect, it would not be sufficient to warrant the superintendent of the home 
in refusing admission to the child. 

Your second question pertains to the jurisdiction of a children's home over a 
child who has been corr.mitted to the home by the juvenile court, but has after
wards been taken from the home by the court and placed elsewhere. 

Section 1643 G. C. reads as follows: 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall con
tinue for all necessary purposes of discipline and protection, a ward of 
the court, until he or she attain the age of twenty-one years. The power of 
the court over such child shall continue until the child attains such age." 

Under this section the jurisdiction of a juvenile court over a child, when once 
assumed, is continuing and it can make any order, from time to time, in reference 
to the child, until it becomes twenty-one years of age, which may seem to the court 
to be for the best interests of the child. Hence when a juvenile court commits a 
child to the children's home, it is merely temporarily and the order committing the 
child may be modified at any tirr.e. From the provisions of this section it is my 
opinion that when a juvenile court modifies its order committing a child to a chil
dren's home and orders it to be placed elsewhere, the duties, obligations and re
sponsibilities of the officers of the home cease and the home is not responsible for 
the payment of expenses incident to the care and burial of such child. 

I might further say, in respect to this question, that the juvenile court would 
not be responsible for the payment of said expenses. A careful study of the 
juvenile act will develop the fact that said court has no funds from which it could 
make an expenditure such as you suggest. However, I will not go into this mat
ter further, as your question relates to whether the home is responsible for the 
payment of said expenses. 

Your third question is similar to the second and is in regard to whether the 
obligations of the trustees of the children's home cease at the time of a with
drawal o,f a child from the horr.e by the juvenile court, or whether the provisions 
of Sections 3098 and 3099 G. C., relative to visitation of children placed in foster 
homes, apply to a child under such circumstances. 

I think the observation made in answer to your second question will apply to 
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this question, and that the trustees of the home are no longer under obligation to 
visit a child when it is taken from the home by the juvenile court and placed in 
a private home. In this connection I will quote Section 3098 G. C. which is as 
follows: 

"Section 3098.-The trustees shall visit, or cause to be visited, each 
child placed out by them, at least once in each year, and as much oftener 
as the welfare of the child requires. The trustees may at any time vacate 
any agreement when the welfare of the child may demand it, and replace 
it in another family home or return it to the institution." 

In this section the visitation is in reference to a child "placed out by them"; 
that is, by the trustees, and therefore would not apply to a child who is placed in 
a private home by the juvenile court. 

Your fourth question relates to the jurisdiction of the juvenile court in com
rr.itting minors to a children's home. As I understand it, the question is as to 
whether in certain cases minors ought to be taken before the juvenile court to 
have it determine whether or not they should be committed to the children's home. 
This is the theory upon which I will attempt to answer the same. 

Section 3089 G. C. reads as follows : 

"The home shall be an asylum for children under the age of eighteen 
years, of sound mind and not morally vicious and free from infectious or 
contagious diseases, who have resided in the county not less than one year, 
and for such other children under such age from other counties in the 
state where there is no home, as the trustees of such home and the per
sons or authority having the custody and control of such children, by con
tract agree upon, who are, in the opinion of the trustees, suitable children 
for admission by reason of orphanage, abandonment or neglect by parents, 
or inability of parents to provide for them. In no event shall a delinquent 
or incorrigible child he committed to or be accepted by such horr.e. If an 
inmalt: of such home is found to be incorrigible, he or she shall be brought 
before the juvenile court for further disposition. Parents or guardians of 
such children shall in all cases where able to do so, pay reasonable board 
for their children received in such children's home." 

Under this section the board of trustees of the home is the proper body to 
determine whether a child is suitable for admission because of "orphanage, aban· 
donment or neglect by parents, or inability of parents to provide for them." There 
is nothing said in this section as to a juvenile court's having jurisdiction to pass 
upon the question as to whether or not a child is suitable to be admitted to the home. 

It is true Section 3090 G. C., above quoted, provides that the superintendent of 
a home shall admit a child upon the order of a jm·enile court, but to understand 
this provision it will be necessary for us to turn to the act having to do particularly 
with the jurisdiction of the juvenile court. Section 1642 G. C., in this act, gives 
the juvenile court jurisdiction over and with respect to delinquent, neglected and 
dependent minors under eighteen years of age. 

,Section 1644 G. C. defines with great particularity the term "delinquent child," 
as does Section 1645 G. C. "dependent child" and Section 1646 G. C. "neglected 
child." One can not study these sections carefully without reaching the conclusion 
that the object of this act is not so much to take care of the bodily, mental or 
moral wants of the child, as it is to get the child away from conditions and cir
ctn:stances which have a tendency to make of him a bad and dangerous citizen. 

19-Vol. II-A. G. 
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The act provides for the filing of a complaint, the issuing of a citation by the 
court and the apprehension or arrest of the minor. It provides for serving a 
notice, either actual or constructh·e, upon the parent, and also for a hearing upon 
the complaint so filed. This proceeding sounds very much in crime, either upon 
the part of the minor himself or of some one connected with the minor. 

The children's home and the statutes pertaining to the same do not bear such 
a construction as do the statutes pertaining to the juvenile court, set out above. It 
is true the juvenile court may commit minors to the children's home, if they are 
bror.ght before said court under the juvenile act and if the judge thereof deems 
it to be for the best interests of the minor, but this is merely incidental. 

In other words the juvenile court is not given exclusive jurisdiction over plac
ing children in children's homes. The judge thereof is rr.erely given authority to 
corrJmit children to the home in his carrying out the provisions of the juvenile 
act. His jurisdiction is to determine whether any child brought before him is 
dependent, delinquent or neglected: If he finds such a condition exists, he may, 
for the best interest of the child, commit it to the children's home. 

If this theory be correct, the trustees of a children's home have in all cases 
the authority to admit a minor to the home, provided they find any of the con
ditions set out in Section 3090 G. C. to exist. Further, a minor would never be 
taken before the juvenile court merely for the purpose of having the court decide 
whether or not it should be admitted to a children's home. The committing of a 
rr.inor to the home by a juvenile court, as said before, is merely a matter incident 
to enable said court to perform the duties as contemplated in the juvenile act, and 
the juvenile court is not given the jurisdiction to determine whether a child shall 
be admitted to a children's home. This is the function of the trustees of the home. 
In all cases they, and they alone, have the authority to decide, when the mere ques
tion is as to whether dr not a child should be admitted to the home. 

As hereinbefore stated, the provisions of Section 1643 G. C. provide a con
tinuing jurisdiction of the juvenile court over a minor, when it finds that the child 
is delinquent, dependent or neglected, and in exercising this continuing jurisdiction 
said court may commit the minor to the children's home, as it might commit it to 
a private home or to the Board of State Charities or some training or industrial 
school, or to the care of sorr.e association willing to receive it. 

From all the above I think it is clear that in no case would a minor be taken 
before the juvenile court merely for the purpose of determining whether or not it 
should be admitted to a children's home. In all cases this is a function of the 
trustees of the home. 

I am aware there is one exception to this broad statement and that is found in 
Section 3091 G. C., which provides that-

"* * * \Vhen the children are found by township trustees to be 
proper subjects for the care of the county, said trustees shall file their 
complaint with the juvenile court, and if said court orders such children 
to be committed to a children's home, they shall be conveyed t" such home 
by the township trustees, and the expenses thereof paid from the township 
poor fund. * * *." 

This is the only exception to the above general rule, with which I am familiar. 
In studying the language which you have used in setting forth your fourth 

proposition, I am wondering whether you are not laboring under the impression 
that the trustees of the children's home would have authority to adrr.it a child to 
the home and thus accept the legal guardianship and control of the same only in 
those cases in which the child is surrendered or released by its parents, or guardian 
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if no parent be living. It is my opinion this theory is not correct. Section 3093 
G. C. clearly indicates otherwi,;e. It make, it clear that a chilrl may ],e admitterl to 
the home either voluntarily upon the part of the parents or guardian, or against 
their will if the trustees of the home should decide that it would he for the hest 
interests of the child. It provides that-

"All inmates of such home who ( 1) hy reason of abandonment, neg
lect, or dependence haYe heen admitted, or (2) who haYe been hy the par
ent or guardian Yoluntarily surrendered to the tru;;tees, shall he under the 
sole and exclusiYe guardianship and control of the trustees * * *." 

Here we find two conditions existing, viz., voluntarily admitted ami im·oltlll
tarily admitted. In other words, if the trustees of the home should find that a 
child is abandoned, neglected or dependent, said child may be admitted to the home, 
notwithstanding the parents or guardian of the child should take no action in re
gard to admitting the child. 

Then on the other hand the trustees rr_ay admit a child to the home if it be 
voluntarily surrendered by the parent, or guardian if no parent be living. This is 
clearly borne out by Section 3094 G. C., which provides that-

"* * * The trustees may discharge any inmates of such home and 
may return them to their parents or guardians whell they believe them 
capable of provid£ng for thcmscl1•es or their parents or guardians for them." 

From this language I gather that the question as to whether a child shall be 
admitted into the children's home and how long it shall remain there does not rest 
entirely or primarily with the parents or the guardians of the children, but the sole 
question is, what is for the best interests of the child? This is also clearly indi
cated by Section 3089 G. C., wherein it is provided that-

"The home shall be an asylum for children under the age of eighteen 
years * * * who are, in the opinion of the trustees, suitable children 
for admission by reason of orphanage, abandonment or neglect by parents 
or inability of parents to provide for them. * * *." 

I might say in passing that I believe the word "parent" in Section 3093 G. C. 
should be interpreted as if it were "parents"; that is, the trustees of the hon:e 
would have no authority to admit a child into the home on the theory that it has 
been voluntarily surrendered, unless both parents, if living, should surrender the 
child for the purpose of haYing it admitted to the home. 

But suppose one parent, or, as you suggest, the grandparents, should bring the 
matter to the attention of the trustees of the home in reference to a certain child, 
and the trustees should find that the child is neglected or is dependent, then the 
trustees of the home could adn:it the child to the home, not upon the theory that it 
has been voluntarily surrendered to them, but hccause it would be for the best 
interests of the child to be admitted to the home, eyen though it may be against 
the will of one or both of its parents, or the guardian of the child in case there are 
no parents. 

In connection with this question it might he well for us to consider Section 
3092 G. C., which reads as follows: 

"In any county where such home has not already been provided, the 
board of commissioners shall make temporary proYisions for destitute 
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children by transferring them to the nearest children's hon:e where they 
can be received and kept at the expense of the county, or by leasing suita
ble premises for that purpose, which shall be furnished, provided and man
aged in all respects as provided by law for the support and management of 
children's homes, but if such child be not abandoned or surrendered by 
its parents, a complaint must first be filed with the juvenile court setting 
forth the facts as to such children, and if such court commits such chil
dren to an institution or agency for the care of children, then said com
missioners may pay reasonable board for such child, whether placed in an 
institution or with a private family. But the commissioners may provide 
for the care and support of such children within their respective counties, 
in the manner deemed best for the interest of such children, which may 
include the payn:ent of board for such children in a private home, when 
placed therein by an institution or society certified by the board of state 
charities as provided by Section 1352-1 of the General Code, and they shall 
levy an additional tax, which shall be used for that purpose only." 

The language to which especial attention must be paid is: 

"* * * but if such child be not abandoned or surrendered by its 
parents, a complaint must first be filed with the juvenile court setting forth 
the facts as to such child * * *." 

However it must be remembered that this section does not deal with children's 
homes. It covers those cases in which there are no children's homes in the county. 
and the board of county commissioners is given jurisdiction over the care of the 
destitute children of the county. This is evident from a reading of the section, 
which states : 

"* * * if such court commits such children to an institution or 
agency for the care of children, then said commissioners may pay reason
able board for such child, whether placed in an institution or with a pri
vate family. * * *." 

The question of committing the child to the children's home is not raised and 
this language was evidently used advisedly by the general asserr.bly. The general 
assembly was not dealing with children's homes in this section. It therefore used 
the language "institution or agency for the care of children." 

Hence I will repeat what I have heretofore said in this opinion, namely, that 
with the exception of the provision made in Section 3091 G. C., above quoted, the 
trustees of the home are the proper authority to decide in all cases whether or not 
a child should be admitted to a children's home, and that the committing of a child 
to the children's home, by the juvenile court, is merely incidental to its duties as set 
forth in the juvenile act itself. 

There is another matter connected with question No. 4, and that is that both 
public and private institutions without any formal commitment by a juvenile court 
accept children into said institutions and thereupon the institutions consider them
selves legal guardians of the child so accepted, and consider themselves competent 
to give legal consent later to adoption. 

The question is whether these institutions can give their consent to adoption 
when they are admitted under the above procedure. In reference to this matter, 
let me say that the question as to whether a child is placed in a public or private in
stitution by a juvenile court or not, has nothing whatever to do with the question 
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as to whether these institutions may give comcnt to adoption or not. This matter 
is gO\·erncd uy a statutory principle which i~ not at all hascd upon the question as 
to how the child was admitted intu the home. Section 8024 G. C. reads as follows: 

"'Yhen such child is an inmate of an orphan asylum, or children's 
home, organized under the law~ of thi . .; .-tate, and has ueen previously aban
doned by its parents or guardiam, or voluntarily surrendered by its parents 
or guardians to the trustees or rlircctor.; of such asylum, or children's 
home, then the written consent of the prc:-ident, or in his absence or dis
ability, the vice-president, of the !Joan! of trustees or directors of such 
asylum, or children's home, ohall be receh·ed by the probate court in place 
of the consent of the parents or guardians." 

It is to be noted from the provisions of this section that even the authorities of 
a children's home cannot give consent to adoption unless the child so adopted 
has been voluntarily surrendered by its parents or guardians to the trustees of 
such home. Hence, even though a child were committed to a home by the juvenile 
court, unless possibly when the court woulrl make an order as set out in Section 
1672 G. C., the authorities of the home would have no authority to give consent to 
the adoption of the child. This section furtht·r provides that an orphan asylum 
or children's hon:e organized under the laws of this state may give their consent to 
adoption if the child has been previously abandoned by its parents or guardians. 
The basic section which has to do with the matter of giving consent to the adoption 
of a minor child is Section 8025 G. C., and reads as follows: 

"Any proper person not married, or a husband and wife jointly, may 
petition the probate court of their proper county, or the probate court of 
the county in which the child resides, for leave to adopt a minor child not 
theirs by birth, and for a change of the name of such child. A written 
consent must be given to such adoption by the child, if of the age of four
teen years, and by each of his or her living parents who is not hopelessly 
insane, intemperate, or has not abandoned such child, or if there are no 
such parents, or if the parents are unknown, or have abandoned the child, 
or if they are hopelessly insane or intemperate, then by the legal guardian, 
or if there is no such guardian, then by a suitable person appointed by the 
court to act in the proceedings as the next friend of the child." 

Let us note carefully what this section says. It provides that a written consent 
to adoption must be given by the child if it be of the age of fourteen years, and 
by each of his or her living parents who is not hopelessly insane, intemperate or 
has not abandoned such child. If there are no parents, or if they are unknown, or 
if they have abandonee! the child, then the legal guardian must give its consent. A 
legal guardian would he a person or institution which had been made a guardian 
of the child under and by virtue of some provbion of law, and hence in no case 
could the children's home or orphans' a:-ylum, under Section 8024 G. C., give consent 
to the adoption of a child unless as is proYided in Section 8024 G. C. it has been 
voluntarily surrenderee! "by its parents or guardians, to the trustees of such asylum 
or children's home," or unless, as suggested alJOvc, the parents ha,·e abandoned the 
child. 

I know of no provision of law that would prevent a private institution from 
accepting a child and proYiding for its wants in a home established for the pur
pose or otherwise, just as there is no provision of law which would prevent any 
one taking a child and caring for the sarr_e provided no question was raised by the 
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parents or legal guardian of such child. But in no event could a private institution 
in any way get the legal guardianship over a child and then give its consent to the 
adoption of the child, excepting as it provided in Section 1672 G. C. The pro· 
visions of Section 8024 go only to those institutions which "are organized under 
the laws of this state" for the purpose of taking care of children. Hence, from 
the provisions of both Section 8024 and 8025 G. C. it is very clear that no private 
institution, even though it accepts a child for the purpose of giving it care and 
support, gets the legal guardianship of the child and has authority under said legal 
guardianship to give its consent to its adoption, except as provided in Section 
1672 G. C. 

This, if I understand your communication correctly, answers what you have 
in mind. 

1647. 

Yours very truly, 
JosEPH McGHEE, 

Attonzey-General. 

STATE HIGHWAY CO:VfMISSIOXER-ON FAILURE OF CONTRACTOR 
TO COMPLETE HIGHWAY DfPROVE:\fE~T-APPORTIONS WHOLE 
COST OF IMPROVEMENT INCLUDING ENGINEERING COST. 

(1) Where the state highway commissioner takes over a contract tmder the 
provisions of Section 1209 G. C. aud completes the same at a cost greater than the 
contract price, and is not able to recover from the contractor and his surety the 
difference, then, in that event, he apportions the total cost and expense of the imt
provenzent among the state, coulity, tow11ship aud property owners, and not merely 
the contract price. 

(2) If the state highway commissioner inwrs engineering and inspection fees 
during the time he is completing it under a force account, then this amount must 
be added to the total cost and expense of the i11vprovement and is collectible as 
against the contractor and his suret~;. 

CoLUMBUS, OHIO, December 26, 1918. 

HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of December 2, 1918, which reads as 
follows: 

"In the apportionment of cost and expense of road improvements under 
the supervision of this department, same is made under the provisions of 
Section 1211 of the General Code of Ohio, upon the completion of the im
provement. 

\Ve now have ready for such apportionment a number of jobs on which 
the contract was forfeited and the work completed under "force account" 
by the department and in a number of cases the final cost of the work ex
ceeded the contract price under the original contract. Several jobs thus 
completed carry the Illinois .Surety company as surety for the original con
tractor and we will no doubt be unable to recover some of the excess cost 
from either the surety or the original contractor. 

Under the above statement I respectfully ask for your opinion on the 
following two questions : 

First-If the contract price is exceeded and collection can not be made 
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from the original contractor or the surety, shall the state pay all of the ex
cess cost, or mu«t we assess the county, townships and property owners one
half of the excess cost? 

Second-In making the apportionment of cost must we include in the 
amount to be collected from the original contractor and the surety, any or 
all of the cost of engineering and inspection incurred after the date of 
forfeiture of the contract?" 

I will answer your que,tions m the order in which they are set out in your 
communication. 

In answering your first question it will be well for us to keep in mind that the 
proportion of the cost ancl expense of any road improvement to be borne by the 
state, county, township and property owners is fixed by statute as is shown by 
Sections 1213 and 1214 General Code. Section 1213 reads as follows: 

"\Vhenever there are one or more improvements to be made in a 
county, and the cost and expense thereof does not exceed twice the amount 
apportioned by the state to a county, then the state shall pay fifty per cent. 
of such cost and expense. 

\Vhenever there are one or rr_ore improvements to be made in a county 
and the cost and expense thereof exceeds twice the amount apportioned by 
the state to a county, then the state shall pay such proportion of the cost 
of said improvement or improvements as may be agreed upon by the state 
highway commissioner and the county commissioners or township trustees." 

Section 1214 reads in part as follows: 

"Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent of all cost and expense of the improvement. Fifteen 
per cent. of the cost and expense of such improvement, except the cost 
and expenses of hrirlges and cuiYerts, shall be apportioned to the township 
or townships in which such road is located. If the improvement lies in 
two or more townships the amount to be paid by each shall be apportioned 
according to the number of lineal feet of the improven:ent lying in each 
township. Ten per cent. of the cost and expense of the improvement, ex
cepting therefrorr. the cost and expense of bridges and culverts, shall be a 
charge upon the property abutting on the improvement, provided the total 
amount assessed against any owner of abutting property shall not exceed 
thirty-three per cent. of the valuation of such abutting property for the 
purposes of taxation." 

In connection with these two sections, I desire to call attention to two things: 
First, that the statute itself fixes the proportion, as said above, that is to be borne 
by the state, county, township and property owners; and secondly, that the pro
portion which each of these different parties is to pay is based upon the cost and 
expense of the improvement. 

In Section 1214 we find the language "all cost and expense of the improve
ment," and the following: "Fifteen per cent. of the cost and expense of such im
provement," and "ten per cent. of the cost and expense of the improvement"; while 
in Section 1213 we find it just as clearly indicated that the state bears a certain por
tion of the cost and expense of the improvement. For example, we find the fol
lowing language: "Then the !>tate shall pay such proportion of the cost of said 
improven:ent or improvements as may be agreed upon." 
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So that the statute itself fixes the proportion that must be paid by the different 
parties interested, and is not particularly based upon any agreement or contract. 

With this in mind, let us notice some further provisions of the General Code. 
Section 1218 General Code provides as follows: 

"* * * No contract shall be let by the state highway commissioner 
in a case where the county commissioners or township trustees are to con-
tribute a part of the cost of said improvement, unless the county commis
sioners of the county in which the improvement is located shall have made 
a written agreement to assume in the first instance that part of the cost 
and expense of said improvement over and above the an:ount to be paid 
by the state. \Vhere the application for said improvement has been made 
by township trustees, then such agreement shall be entered into between the 
state highway commissioner and the township trustees. * * *." 

It is to be noted first in connection with this section that the agreement entered 
into by the county commissioners is based merely upon the estimated cost of the 
improvement, and this for the reason that the contract has not yet been entered 
into, and the actual cost and expense of the improvement is not known. 

Secondly, in connection with this section it is to be remembered that the pri
mary purpose of the agreen:ent entered into by the county commissioners is to the 
effect that they will assume "in the first instance that part of the cost and expense 
of said improvement over and above the amount to be paid by the state." The 
object of this is not particularly to bind the county commissioners to the payment 
of a definite and specified amount, but simply to bind them to pay that part of the 
cost and expense of the improvement which will ultimately have to be paid by the 
township and the property owners as well as to pay the share which the county 
will have to pay. In other words, it makes such a provision that the state has no 
subdivision to deal with except the county. 

Further, before the contract for any improvement can be entered into by the 
state highway commissioner, he must require a bond as is provided in Section 1208 
General Code. This section reads in part as follows: 

"The state highway commissioner may reject all bids. Before entering 
into a contract the commissioner shall require a bond with sufficient sure
ties, conditioned that the contractor will perform the work upon the terms 
proposed within the time prescribed, and in accordance with the plans and 
specifications thereof, and that the contractor will indemnify the state, 
county or township against any damage that may result by reason of the 
negligence of the contractor in making said improvement." 

With these matters noticed, let us turn to the provisions of Section 1209, which 
has to do with the matter of the state highway commissioner completing a contract 
after the failure of the contractor himself so to do. This section reads in part 
as follows: 

"If, in the opmwn of the state highway con:missioner, the contractor 
has not commenced his work within a reasonable time, or does not carry 
the same forward with reasonable progress, or is improperly performing 
his work, or has abandoned, or fails or refuses to complete a contract en
tered into under the provisions of this chapter, the state highway commis
sioner shall have full power and authority to enter upon and complete said 
improvement either by contract, force account or in such manner as he 
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may deem for the best interest of the puhlic.-, paying the full costs and ex
pense thereof from the balance nf the contract price unpaid to said con
tractor, and in case there is not ~ufficient balance to pay for said work, the 
state highway cummis:;ioner ;hall require the contractor or the surety on 
his bond to pay the cost of completing saicl work. It shall be the duty of 
the attorney-general or the pro,ccuting attorney of the county in which 
said improverr.ent or some part thereof is situated, upon request of the 
state highway commis:;imkr, to collect the !'arne from the contractor, and 
the surety on his bond." 

There are several matters in connection with this section to which I desire to 
call attention : 

( 1) The state highway commissioner completes the improvement either by con
tract, force account, or in such manner as he may deem for the best interest of the 
public. 

(2) He pays the full cost and expe11se tlzereof from the balance of the con
tract price unpaid to said contractor. 

(3) In case there is not sufficient balance to pay for said work, the state high
way commissioner shall require the contractor or the surety on his bond to pay the 
cost of completing said work. 

(4) It becomes the duty of the attorney-general or the prosecuting attorney of 
the proper county to collect the excess cost from the contractor and the surety on 
his bond. 

In reference to the third and fourth suggestions I desire to call attention to an 
opinion rendered by rr.e to Hon. R. A. Kerr, prosecuting attorney, as of date August 
10, 1918, being No. 1393. In this opinion I held that neither the attorney-general nor 
the prosecuting attorney could collect any amount from the contractor and his 
surety until the improvement was fully completed, and that up to that time the 
same is fully completed, the state highway commissioner must pay the same over 
and above that which the county obligated it>elf to pay in the final resolutions en
tered into by it. 

Hence, in the first instance, the state must pay all over and above the contract 
price which it may cost to complete said improvement. The question now arises as 
to whether the state will be compelled to bear this excess cost; that is, supposing 
the contract price of an improvement was $20,000 and the contractor failed to corr.
plete the same, and the state highway commissioner completed it at a cost of $25,000. 
The $5,000 in the first instance would have to be paid by the state highway com
missioner out of state funds in accordance with the provisions of Section 1209 
General Code. Under the provi•;ions of said section the contractor and his surety 
would, be liable for the difference, namely, $5,000; but supposing the state cannot 
recover from the contractor and his surety, due to insolvency or to some other 
reason. Then, in that event, who would pay this added cost of $5,000? 

In answering this let us turn to Section 1211, which reads as follows: 

"Upon completion of the improvement, the state highway commissioner 
shall immediately ascertain the cost and expense thereof, and apportion the 
same to the state, county, township or townships and abutting property. He 
shall certify the total cost and expense of the improverr.ent and his ap
portionment thereof either to the county commissioners or to the trustees 
of the township upon whose application the improvement was made." 

Here we find the pro\'ision that as soon a• an impi'Ovement is completed, the 
state highway commissioner shall immediately ascertain the cost and expense 
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thereof, and apportion the same to the state, county, township or townships and 
abutting property owners. 

This section further provides that he shall certify the total cost and expense 
of the improvement and his apportionment thereof either to the county commis
sioners or to the trustees of the township. It seerr.s to me that this section clearly 
indicates that the total amount of, say, $25,000 in the case used for illustration, would 
be apportioned among the state, the county, the township and the property owners 
in accordance with the provisions of the statutes and in accordance with the agree
ment of the county commissioners with the state highway commissioner. It isn't 
the $20,000, the original contract price that is to be apportioned, because that isn't 
the total cost and expense of the improvement; neither is it the estimated cost and 
expense of the improvement which is to be apportioned, but it is the total cost and 
expense of the improvement. 

If this were not the theory upon which the General Assembly enacted this law, 
why did it provide that the apportionment should not be made until the contract was 
fully completed? ·If the estimated cost was to be used as a basis of apportion· 
ment the apportionn:ent could be made as soon as the plans, specifications and 
estimates of the improvement were made. If the contract price of the improve
ment were to be used as the basis of the apportionment, then the apportionment 
could be made as soon as the contract was entered into; but such is not the pro
vision of the statute. The apportionment is to be made when the contract is fully 
completed, and then whatever the cost may be to the state, the amount is appor
tioned among the different parties according to law, and according to the agree
ment entered into by and between the county commissioners and the state of Ohio. 

I might call attention to the provisions of the White-:0.1ulcahy law, which is 
found in Section 1214 General Code, and reads as follows: 

"The county corr.missioners or township trustees upon whose applica
tion the improvement is made shall cause the county surveyor to make a 
tentative apportionment of the amount to be paid by the owners of the 

• property specially assessed which apportionment shall be made according 
to the benefits accruing to the land so located. The county surveyor shall 
file such apportionment with the county commissioners or township trus· 
tees for the inspection of the persons interested. Before adopting the 
estimate so made and reported the commissioners or trustees shall publish 
once each week for two consecutive weeks in some newspaper published 
in the county and of general circulation in the township where the im
provement is located notice that such estimated assessment has been n:ade 
and that the same is on file in the office of the county commissioners or 
with the township trustees and the date when objection, if any, will be 
heard to such assessment." 

Here we find a provision for an apportionment among the property owners be
fore the completion of 'the improvement, but this provision clearly indicates that 
the apportionment so made is merely a provisional or conjectural apportionment 
and not a final apportionment, and this because the word "tentative" is used. 

So that I do not think this provision in any wise modifies the conclusion to 
which I have come, and which I have indicated above. Let us then in concluding 
the answer to your first question take again the illustrative example set out above. 

The state highway corr.missioner has paid out $5,000 more than the contract 
price in order to complete the road under the provisions of Section 1209. The next 
step he would be compelled to take would be to endeavor to recover on the bond. 
If he succeeded in recovering the full amount of $5,000, then he would apportion 
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the $20,000 among the parties in interest. If he fails in recovering any amount 
from the contractor and his surety, then he would apportion the full amount of 
$25,000 among the parties in intereot. If he recover any part of the $5.000 from 
the contractor and his surety, then he would reduce the $25,000 by the amount so 
recovered and apportion the lJalance among the parties interested, namely, the 
state, the county, the township and the property owners. 

The answer I have given to your fint question makes the answer to your sec
ond comparatively simple. The contractor and his surety under the bond is liable 
for the difference between the contract price and the total cost and expense of the 
improvement to the state. Hence, if the state highway corr.missioner pays out en
gineering and inspection fees after he has taken the same over under the pro
visions of Section 1209 General Code, the amount so paid would be a part of the 
total cost and expense of the imprm·ement, and would be collectible as against the 
contractor and his surety. To be sure, this would include only money actually paid 
out. Services rendered by the county surveyor himself or by the engineering de
partment connected with the state highway commisoioner's office would be rendered 
the same after the contract was taken over by the state as before it was taken over, 
and no charge could be included for services so rendered. 

1648. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY TREASURER- :\1A Y BE :\IAXDAl\IUSED TO PUBLISH TAX 
RATE. 

The county treasurer may be compelled by ma11damus to make the publication of 
the tax rate in two newspapers as provided iu Section 2648 and 6252 G. C. 

CoLr~!Rl'S, OHTo, Dt>cemher 26, 1918. 

HoN C. l\1. CALDWELL, Prosecutiug Attorucy, TVavcrly, Ohio. 

DEAR SIR :-I have your letter of X ovemher 28, 1918, as follows: 

"Referring to Section 2648 and 6252 G. C. Section 2648 specifically com
mands the county treasurer to publish the rates of taxation in 'a newspaper 
having general circulation, etc.' 

Section 6252 provides that such notices shall be inserted in two news
papers, but does not state 'ldzo shall cause the publication to he made. 

Suppose the county treasurer inserts such notice in one newspaper, as 
provided by Section 2648, and declines to insert in two papers. Can he be 
compelled by mandamus, or otherwise, to cause it to he puhlishecl in two 
papers? 

I am familiar with the deci,iuns hulcling the t\\·o sections mentioned to 
be in pari materia; also, that Section 6252 is supplemental to Section 2648. 

So it is not necessary to go into these. Your Opinion Xo. 1024, given 
February 20, 1918, also covers the two statutes mentioned thoroughly, but 
does not answer the question as to whether mandamus would lie. It is 
this one question on which I now wish your opinion, and would like to 
have any authorities you may care to cite. 
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I might state the question a little differently, thus: 
Where a statute provides generally that a thing shall be done, but does 

not state who shall do it, and another statute specifically commands an offi
cer to do a certain thing (as in Section 2648), will not the specific pro
visions govern as against the general provisions? And would not man
damus lie under Section 2648, and fail under Section 6252?" 

Sections 2648 and 6252 of the General Code read : 

Section 2648.-"Upon receiving from the county auditor a duplicate of 
taxes assessed upon the property of the county, the county treasurer shall 
immediately cause notice thereof to be posted in three places in each 
township of the county, one of which shall be at the place of holding 
elections in such township, and also be inserted for six successive weeks 
in a newspaper having a general circulation in the county. Such notice 
shall specify particularly the arr.ount of taxes levied on the duplicate for 
the support of the state government, the payment of interest and prin
cipal of the public debt, the support of state common schools, defraying 
county expenses, repairing of roads, keeping the poor, building of bridges, 
township expenses and for each other object for which taxes may be 
levied on each dollar valuation." 

Section 6252.-"A proclamation for an election, an order fixing the 
times of holding court, notice of the rates of taxation, bridge and pike 
notices, notice to contractors and such other advertisements of general in
terest to the taxpayers as the auditor, treasurer, probate judge or com
missioners may deem proper, shall be published in two newspapers of op
position politics at the county seat, if there be such newspapers published 
thereat. In counties having cities of eight thousand inhabitants or more, 
not the county seat of such counties, additional publication of such notices 
shall be made in two newspapers of opposite politics in such city. This 
chapter shall not apply to the publication of notices of delinquent tax and 
forfeited land sales." 

In an opinion rendered to you under elate of February 20, 1918, various cases 
and opinions relative to the relations of the two foregoing sections are discussed, 
and it was held that "the publicatiot1 of the rates of taxation shall be made in two 
newspapers of opposite politics at the county seat, if there was such newspaper 
published thereat, as provided in Section 6252 G. C., and that such publication shall 
be made for six successive weeks as provided in Section 2648 G. C." It will be 
seen from a reading of these decisions and opinions that Section 6252 is supple
mental to Section 2648 and that the two sections are in pari materia, and are to 
be read and construed together. This being so, a mandarr.us proceeding to compel 
the county treasurer to publish the tax rate would not be brought under either one 
of the sections separately, but by virtue of the provisions of both sections, since the 
two sections must be read and construed together to determine the treasurer's duty. 

In the case of State of Ohio ex rei. vs. Board of County Commissioners of 
Preble county, 4 0. l'\. P., p. 180, application was made by the owners of a news
paper for a peremptory writ of mandamus against the board of county commis
sioners to compel the commissioners to deliver to the newspaper for publication in 
their paper the commissioners' financial statement, together with a report of the 
examiners, as was required by Section 917 R. S. The relators set out in their 
petition that they were proprietors of the Eaton \Veekly Democrat; that there were 
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but two different political parties in the county having a paper published therein 
and that the paper of the relators was the only Democratic paper printed in the 
county. The relators further set out that they were taxpayers in the county, both 
as a firrr. and indiYidual,. The commissioners maintain that the relators had no 
capacity to sue or maintain the action and the court said on this point: 

"Clearly, the object and purpose of Section 917 is to provide a way 
through which the public generally shall be informed as to the manner the 
commissioners have conducted the business of the county. In the per
formance of this duty of furnishing this information as to the receipts 
and expenditures of the county, each citizen and taxpayer is interested, but 
not differently from any other citizen. 

\Vhile the performance of this duty may incidentally result to the 
material benefit and profit of the printers of weekly newspapers, the law 
does not and could not give to the printers of newspapers any contractual 
right in the printing. 

The duty imposed upon the commissioners is to cause the report to be 
printed. The purpose of the printing is information to the public, and not 
to furnish employment for the printer. 

The purpose of the law being to give information to the public, each 
member of the public is alike interested in it and the duty to furnish the 
inforn:ation; and hence, the duty of the commissioners to cause the report 
to be printed, is purely a public duty. The interest of publishers of news
papers is purely incidental. 

The relators aver that there are only two political parties in Preble 
county having a paper published therein; that the paper printed by them is 
the recognized organ of the Democratic party, and is the only Democratic 
paper printed and published in the county, and for this reason they have 
such a special interest in the publication of the report as to enable them to 
maintain this suit. 

This allegation, in substance, admits that if there were two Demo
cratic organs printed in the county, that they, the relators, by reason of 
their being publishers of one, would have no special and forcible right to 
the report. And we do not think that the accident in not having more than 
one organ in the county adds anything to their rights. 

The question must be determined by the primary object of the duty 
enjoined by the statute, and being of the opinion that the duty enjoined 
upon the commissioners by this statute is purely a puhlic duty, the relators 
are not the proper parties to invoke the aid of mandamus, and the de
murrer must be sustained." 

This case followed the view expres:oed by Judge Shauck in State ex rei. vs. 
~Iurphy, 3 C. C., 332, in which case Judge Shauck, quoting frorr. Bobbett vs. State, 
10 Kas., 9, said : 

"All citizens are in a certain sense interested in a proper discharge of 
their duties by public ofl~cers, but it is not such an interest as will enable 
each citizen to describe himself as 'the party beneficially interested.' The 
party beneficially interested in the discharge of a purely public duty is 
the public. These considerations all point to the conclusion that a private 
citizen may not invoke the aid of rr.andamus to compel the performance 
of a purely public duty." 
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Practically the same view was taken in a comparatively recent case of State ex 
rei. vs. Branson, county treasurer, 12 0. X .P. (n. s.) 590, in which it was held: 

".:\Iandarnus to compel public officials to perform duties required by 
law can be instituted only by a public officer whose duty it is to enforce 
the performance of official duty by other officers and by other relators 
having a direct beneficial interest, or where the public injury will be serious 
if the duty be not performed, or the proper public officer refuses to bring 
such proceedings; and hence a mandatory order to compel publication by 
the county treasurer of the rates of taxation, does not lie upon application 
of a publisher having no contract to publish the same, notwithstanding 
relator may own the only newspaper printed in the German language in 
the county able to qualify under General Code, 2648, 6253." 

In that case the court said : 

"In the present case the relator has no right to publish the commission
ers' report until the proper contract has been made. It has no interest in 
this matter except as a taxpayer, and as such can not bring this action 
to compel the officials in question to do their duty. Such an action must 
be brought by a public official whose duty it is to enforce official duty on 
other officials. 

To allow any taxpayer to bring proceedings in mandarr.us against an 
official whom he judges is not following his legal duty, would open a 
fruitful field for annoyance of public officials, and unwise and unnecessary 
multiplicity of suits. The more orderly way is to leave the instituting of 
these extraordinary proceedings to the officers clothed by law with the 
authority to determine when the writ of mandamus should be invoked and 
to institute the proper proceedings to secure its aid in enforcing official 
duty." 

In the case of State ex rei. Carpenter vs. Fayette county, 22 0. C. C., 433, it 
was held: 

"Mandamus will lie to compel county commissioners to make the nec
essary itemized and detailed report of their financial transactions of the 
preceding year as required by Section 917 R. S., as amended 94 0. L., 400, 
on the application of publishers of newspapers having the necessary cir
culation to entitle them to such publication and as taxpayers. It need not 
be by a public officer. The publishers of newspapers have an individual 
interest, independent of the public, viz., the right to publish the report, and 
the benefits derived from the increase of the report in that it increases 
their fees for publication, upon which they are entitled to maintain the 
action." 

It will be seen from these decisions that there is a conflict of authority in Ohio 
as to whether an action in mandamus could be brought, in such case as you present, 
by a taxpayer or the publisher of a newspaper entitled to rr.ake the publication. 
However, all the authorities are agreed that mandamus will lie to compel the publi
cation and that the action can be brought by the proper public officer. 

In the case of State ex rei. .:\Ionnett, Attorney-General vs. Board of County 
Commissioners of Preble. county, 4 0. N. P., p. 177, it was held that in an 
action compelling the county commissioners to rnake a detailed report in writing 



1615 

of their financial transactions, as was required by Sections 917 R. S., the state 
being the party financially interested, the attorney-general or prosecuting attorney 
are proper officers to prosecute the action. The court, after stating that the "party 
beneficially interested," where the duty sought to be enforced is a purely public 
duty, is the public, concludes that a suit invoking the aid of mandamus to compel 
the performance of the duty, must be prosecuted in the name of some public officer 
charged with the duty of seeing that the laws are executed. The court then concludes: 

"The attorney-general of the state, as well as the prosecuting attorney 
of the county, are such officers charged with the duty of seeing that the 
laws of the state are executed." 

The court adds that it is sustained in its view. by numerous reported cases 
where mandamus proceedings have been prosecuted in the name of these officials, 
which long continued practice has been acquiesced in both by the bar and the courts. 

In view of the above quoted authorities, it is rr.y conclusion that in the case 
you present mandamus will lie to compel the county treasurer to make the second 
publication and that such mandamus proceeding would properly be instituted by 
the prosecuting attorney. 

Very truly yours, 
JoSEPH J.IcGHEE, 

A ttome:y-Gelleral. 

1649. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY, ·om0-$21,750.00. 

CoL"CMDt:s, Onro, December 26, 1918. 

lt~dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Delaware county, Ohio, in the sum of $21,750.00, in 
anticipation of the collection of assessments for the improvement of cer
tain designated single county ditches therein. 

I have carefully examined the transcript suhmitted of the proceedings of the 
board of county commissioners and of other officers of Delaware county, Ohio, 
relating to the above issue of bonds and find said proceedings to he in conformity 
to the provisions of the General Code of Ohio relati,·e to hond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delinred, constitute valid and hind
ing obligations of said county, to be paid in accordance with the terrr.s thereof. 

Very truly yours, 
JoSEPH 2\fcGHEE, 

Attorney-General. 
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1650. 
) 

APPROVAL OF BO:.\'D ISSUE OF BEDFORD VILLAGE SCHOOL DIS
TRICT -$40,000.00. 

CoLUMBUS, OHIO, December 27, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In Re: Bonds of Bedford Village School district in the sum of 
$40,000.00 for the purpose of completing and equipping and repairing school 
building in said school district. 

I have carefully examined the corrected transcript of th proceedings of the 
board of education of Bedford Village School district relating to the above issue 
of bonds, and find said proceedings to be in conformity to the provisions of th_e 
General Code of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are executed and delivered, constitute valid and binding obliga
tions of said school district, to be paid in accordance with the terms thereof. 

1651. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF LEASES OF CAXAL LAXDS TO THE XORFOLK & WES
TERN RAILWAY CO:\IPAXY, JEX:.\'IE FRAH:'\1 AND W. H. HAYDEN. 

CoLuMBUs, 0Hro, December 28, 1918. 

HoN. JoHN I. :\1ILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 21, 1918, in which you 

enclose for my approval three leases of canal lands, in triplicate, as follows: 

Valuation. 
To X orfolk & \\'estern Railway company, Portsmouth, Ohio, cross-

ing over the Ohio canal at Lockbourne, Ohi0----------------$400 00 
To Jennie Frahm, Celina, Ohio, a small tract of land on the south 

shore of Lake St. Marys, for agricultural purposes ____________ 250 00 
To \V. H. Hayden, Colurr.bus, Ohio, small tract of land on the south 

shore of Buckeye lake, for landing and agricultural purposes-- 100 00 

I have carefully examined said leases and find them correct in form and legal, 
and am therefore returning the same to you with my approval endorsed thereon. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 
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1652. 

APPROVAL OF ABSTRACT OF TITLE TO LOTS N"OS. 61, 64, 74 AXD 76 
OF WOOD BRO\\'X PLACE ADDITIOX, COLU:\IBUS, OHIO. 

CoLl:MBt:s, Oaro, December 28, 1918. 

HoN. CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-I am in receipt of abstract of title covering lots of lands located 
in the city of Columbus, county of Franklin, State of Ohio, and described as follows: 

"Being lots number sixty-one (61), sixty-four (64), seventy-four (74) 
and seventy-six (76) of \Vood Brown Place addition as the same are 
numbered and delineated upon the recorded plat thereof, of record in 
plat book 5, page 196, recorder's office, Franklin county, Ohio." 

I have examined said abstract and find no material defects in chain of title to 
said premises as disclosed thereby. 

In reference to said lots said abstract does not show any liens or encumbrances 
on said property, except the taxes for the year 1918 which are small in amount and 
still unpaid. 

I am, therefore, of the opinion that said abstract discloses on December 21, 1918, 
a good title in said lots sixty-one (61), sixty-four (64), seventy-four (74) and 
seventy-six (76) in George H. R. Tyler. 

While I have passed favorably on the title to these lots I desire to call atten
tion to one n:atter connected with the title to lots seventy-four (74) and seventy
six (76). On December 17, 1898, Theo. E. Ebright began action in attachment 
against Daniel W. Brown, trustee, who was at that time owner of lots seventy-four 
(74) and seventy-six (76). On December 17, 1898, an affidavit for attachment was 
filed to the effect that the defendant was a non-resident of the state of Ohio. On 
December 17, 1898, an afiidavit was tiled for service by publication upon the de
fendant stating that he resided in the state of Arizona and that his residence was 
not known and could not with reasonable diligence be ascertained. This affidavit for 
service by publication was sufficient under the statute, but the affidavit for attach
ment was not sufficient in that it merely alleged that defendant was a non-resident 
of the state of Ohio; so that on December 24th, 1898, an additional affidavit for at
tachment was filed setting out that the defendant was not only not a resident of the 
state of Ohio, but that he absconded to defraud his creditors. This brought it within 
the statute providing for attachment. On the same day an additional affidavit for 
service by publication was made containing the same allegations as the first affi
davit for publication, but those affidavits were filed after the first insertion of the 
notice was made in a newspaper. The question might arise as to whether this 
would be good service upon the defendant, but inasmuch as the first affidavit inso
far as it applied to service by publication was good, and only the affidavit for attach
ment was defective, it is my opinion that the above irregularity would not in any 
way vitiate the service by publication and that due service was had upon the de
fendant and that all proceedings in reference to said suit were regular. Hence, 
I concfude as above set out. 

Very truly yours, 
JOSEPH l\IcGHEE, 

A ttor11ey-Getzeral. 
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1653. 

APPROVAL OF BOXD ISSUE OF VILLAGE OF CORTLAKD, OHI0-$3,500. 

CoLUMBUS, 0Hro, December 31, 1918. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of the village of Cortland, Ohio, in the sum of $3,500 
for the purpose of providing a fund for the purchase of certain fire ap
paratus. 

Under date of December 7, 1918, I addressed an opmwn to you disapproving 
the above issue of bonds for the reason that the amount of said bonds exceeded the 
amount of bonds which the council of the village was authorized to issue during 
the current fiscal year without a vote of the electors, on the tax duplicate valuation 
of taxable real and personal property in the village, which was stated in the tran
script as being $674,560.00. 

After this opinion was addressed to you I received a communication from the 
solicitor of the village advising that the statement in the transcript with respect to 
the tax duplicate valuation of the taxable real and personal property in the village 
was a mistake and I am now in receipt of an affidavit of the deputy auditor of 
Trumbull county advising that as a matter of fact such tax duplicate valuation is 
$961,950.00. This new statement of fact, which is made a part of the transcript, 
obviates the objection voiced in the opinion above referred to, and inasmuch as no 
other objections to the validity of the proceedings relating to this bond issue ap
pear on a consideration of the transcript, I am of the opinion that said proceedings 
are in conformity to the provisions of the General Code of Ohio relating to bond 
issues of this kind and that properly prepared bonds covering said issue will, when 
the same are executed and delivered, constitute valid and binding obligations of 
said village to be paid in accordance with the terrr.s thereof. 

1654. 

Very truly yours, 
]OSEPH :McGHEE, 

Attorney-General. 

WORKMEN'S COMPENSATION ACT-RULE 14 OF INDUSTRIAL COM
MISSION NOT WARRANT ED. 

Rule 14 of the Industrial Commission of Ohio, relating to self-insuring em
ployers, which in effect provides for an ex--parte investigation of each i11dustrial ac
cident occurri11g in the establishment of such non-insuring employer and the issuance 
of orders compelling such 11on-insuring employer to pay the proper compensation 
to the injured u:orkman or his dependents in case of death, is not warranted by the 
Workmen's Compensation act; the only u:ay in which the I11dustrial Commission 
can properly acquire jurisdiction directly to order the payment of compensation in 
case of industrial accidents occurring in the establishment of non-insuring employers 
is upon complaint or application filed by the workman or his dependents under what 
is known as Section 27 of the Workmen's Comprmsation act. 
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But the commission does haz•e continui11g supcr<·ision oz·cr llOII-insuring em
plo:yers and their conduct under the la'IA' for tlze purpose of periodicall:J' determining 
their fitness to continue to carr:,• their O'iA'Il insurance, and for this purpose the com
mission may make such im:estigation as it sees fit to determine wlzetlzer or not a 
particular self-illsuring emplo:;er is compl:;ing 'IA'itlz tlze law in tlze pa:;ment of com
pensation. 

CoLC:IIBes, 0Hro, December 31, 1918. 

Industrial Commission of Ohio, Columbus, 0/zio. 
GENTLEMEN :-

In Re: Claim ?\o. 20,690, Section 22, Dan O'Brien, deceased. 

I am in receipt of your letter of recent date with respect to the above entitled 
claim, which raises a question of general importance as shown by the following 
quotation from your letter: 

"The facts in this case are that one Dan O'Brien was killed while in 
the course of his employment with the \Varren City Tank and Boiler com
pany, January 26, 1916. At the time of his death he was earning a weekly 
wage of $13.50. He was 25 yean; of age and unmarried. The employer 
had elected to carry its own insurance under the provisions of Section 22 
of the Compensation law. 

The employing company filed a first notice of death , our form C-51, 
February 9, 1916. Deceased's mother as administratrix of his estate filed 
a civil action for damages in the court of common pleas of Trumbull coun
ty, Ohio, April 8, 1916, alleging that the deceased's death had been caused 
by the negligence of the err.ploying company, and that she and deceased's 
father had been darr.aged in the sum of $20,000.00. The employer filed a 
motion to require plaintiff to make the petition more definite and certain. 

The motion was overrule..l Ly t!Je court and the employer given leave 
to answer, but no answer was filed. 

The commission received from the employer a final report of accident, 
our Form C-61, February 28, 1918, the only statement being: 

'The widow (apparently meaning the mother) of the deceased refused 
to accept compensation and brought suit against the employer.' 

The employer further provided the inforn:ation that the civil action 
for damages above mentioned was terminated by the jury returning a ver
dict against the employer in the sum of $1,050.00. This amount, we may 
assume, was paid by the employer. 

The 'Final Report of Accident and Payment,' our Form C-61, was 
presented to the commission for its approval under the practice prescribed 
by rule 14 of the rules of the commission applicable to claims arising under 
the provisions of Section 22 of the Compensation law, which is as follows: 

'Upon receipt of Final Report, as provided for in rule 13 hereof, the 
same shall be exarr.ined and if found to provide for the payment of com
pensation, etc., in accordance with the provisions of the Compensation act, 
the award shown therein shall be approved hy the commission. 

In the event the award shown on said Final Report is not in accord 
with the provisions of said act, notice of such fact shall be given to the 
employer forthwith, and it shall be the duty of such employer to immediately 
pay such award as may be indicated by ;aid notice and to file corrected 
Final Report.' 
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During the commission's consideration of the final report, it is appar
ent that no means had been provided for determining whether deceased's 
dependents had received compensation equal to that provided by the terms 
of the Compensation act, and the question arose whether the commission, in 
view of the civil action for damages, had jurisdiction to investigate and 
deterrr.ine whether the proper amount of compensation had been paid, and 
whether it could lawfully make an order requiring payment of the proper 
amount of compensation. It was upon this question that your opinion was 
requested. 

You may assume that the civil action above mentioned was founded 
merely upon negligence, and did not invoh·e the violation of a lawful re
quirement pertaining to the safety of employes; also, that there was no 
allegation that deceased's injury was occassioned by the wilful act of the 
employer or any of its agents. 

Your opinion will be of assistance to the commission not only in the 
above entitled case, but also in several others involving the same question." 

You really ask two questions: First, as to whether the commission has juris
diction to investigate and determine whether or not in the case mentioned a proper 
amount of corr_pensation had been paid; and, second, whether the commission could 
lawfully make an order requiring payment of the proper amount of compensation. 
In my opinion the commission is without jurisdiction on its own motion to inquire 
into the payments made by a self-insurer to his injured and the dependents of his 
killed employes, or to make an effective order compelling the payment of the proper 
compensation in such cases except for the purpose of determining whether or not 
the self-insurer should be allowed the privilege of self-insurance for the next pre
mium paying period, and perhaps as a condition of his being allowed such privilege. 

It is true that under Section 1465-72 General Code it is the plain duty of such 
self-insurer to "pay to such injured en:ployes, or to the dependents of employes who 
have been killed in the course of their employment, * * * the compensation 
* * * as would have been paid and furnished by virtue of this act under a 
similar state of facts, by the state liability board of awards out of the state insur
ance fund, in case said employer had paid the premium * * * into said fund." 
But while the duty exists, it does not therefore follow that the Industrial Com
mission, as the .State Liability Board of Awards, has any right ot power to see that 
it is discharged. The law might provide other means of securing the performance 
of this duty than through agency of the Industrial Commission. Therefore we must 
look elsewhere in the act to find just what function is to be performed by the com
mission in case this duty is not properly discharged. I find full provision on this 
subject in Section 1465-74 of the General Code, which provides in part as follows: 

"* * * any employe whose en:ployer has elected to pay compensa
tion to his injured, or to the dependents of his killed employes in accord
ance with the provisions of Section twenty-two hereof (Section 1465-69 G. 
C., supra), may, in the event of the failure of his employer to so pay such 
compensation or furnish such medical, surgical, nursing and hospital ser
vices and attention or funeral expenses, file his application with the state 
liability board of awards for the purpose of having the amount of such 
compensation and such medical, surgical, nursing and hospital services and 
attention or funeral expenses determined; and thereupon like proceedings 
shall be had before the board and with like effect as hereinbefore provided" 
(with respect to the case of employers who fail to comply in any respect 
with the provisions of the \Vorkmen's Compensation act and elections by 
their employes to secure compensation in lieu of damages.) 
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And the state liability board of awards shall adopt and publish rules 
and regulations governing the pmcedure before the board provided in this 
section, and shall prc,cribe forms of notices and the mode and manner of 
serving the sarr.e in all claims for compensation ari.,ing under this section. 

* * *" 
This provision makes it reasonably clear that the relation, so to speak, of the 

Industrial Commission to the sclf-in:.uring employer is exactly the same with re
spect to the enforcement of the payment of proper compensation as is its relation 
to the non-insuring employer; that is to say, in a single section-popularly called 
Section 27-the Industrial Commission is authorized to proceed in exactly the same 
way in the case of an lmploye of a non-insuring employer who has elected to claim 
compensation instead of damages and in the case of an employe of a self-insuring 
employer who complains that such err.ployer has not paid the proper compensation. 

If it were the duty or the power of the Industrial Commission to act on its 
own motion in such cases upon receipt of the accident reports and final reports pre
scribed by its rules, there would be no necessity for any such provision as that last 
above quoted. The fact that there is such a provision in the ~tatute is evidence 
enough to satisfy me that the legislature did not intend that the Industrial Commis
sion should have any such power as your question seems to assume that it has. In 
fact, we arc dealing with a statute which confers a species of administrative juris
diction upon the Industrial Commission, which is the creature of statute; that is to 
say, we have in the latter part of Section 27 a grant of power to the Industrial 
Commission to make an order which shall affect the legal rights and pecuniary in
terests of a citizen. Statutes containing such grants of power are peculiarly sub
ject to the operation of the rule of construction to the effect that the expression of 
one thing is the exclusion of all others. Hence I am clearly of the opinion that 
the only way in which the Industrial Commission can directly enforce the payment 
of the proper corr.pensation by a self-insuring employer is upon application of the 
injured employe or his dependents. So that if the self-insuring employer should 
make a settlement with the injured employe or his dependents whereby they were 
to receive a lesser amount than the proper compensation whi~h it is the duty of the 
employer to pay in such case, and the employe or his dependents, as the case might 
be, should be satisfied with such settlement and take no steps to complain thereof 
by application to the Industrial Commission, that would be the end of the matter 
so far as the payment of compensation in that case were concerned. It would 
simply be no concern of the Industrial Commission that due con:pensation had not 
been paid. 

In arriving at this conclusion I have not been unmindful of the broad power 
of the Industrial Commis!'ion to adopt rules to govern it in the administration of the 
Workmen's Compensation act. For example, I have noted Section 1465-44 giving to 
the commission the authority, among other things, to adopt rules governing the 
nature and extent of the proofs and evidence, etc., to establish the right to benefits 
from the state insurance fund and the forms of application of those claiming to be 
entitled to benefits or compensation from the state insurance fund. Admitting that 
the phrase "the state insurance fund" is broad enough to include the bond liability 
of self-insurers-a cnnclu~ion apparently reached by the supreme court in a recent 
case involving the interpretation of a like phrase which occurs in Section 1465-90 
of the General Code-yet the authority to adopt rules found in Section 1465-44 ex
tends only to the regulation of the nature and extent of proof to establish the right 
to benefits and the regulation of the forms of application, utc. It does not extend 
to the adoption of a rule hy which the Industrial Commission might confer upon 
itself power to intervene in a matter which under the statutes might be no concern 
of its. 
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So also with respect to Section 1465-55 which gives to the state liability board 
of awards the power to 

"adopt rules and regulations with respect to the collection, maintenance 
and disbursement of the state insurance fund." 

I find it impossible to accept the principle of the decision of the supreme court 
to which I have referred as applicable to the interpretation of this section. Ob
viously the phrase "state insurance fund" here used is a thing that is to be collected, 
maintained and disbursed. It must refer to the fund that is to be in the custody 
of the treasurer of state subject to disburserr.ent on voucher, etc.-something that 
is to be collected before it is to be disbursed. Especially in view of the express 
provision of Section 27 and the operation of the principle of statutory interpretation 
which I have mentioned in connection with that express provision, I can reach no 
other conclusion than that Section 1465-55 does not confer upon the commission 
authority to take any active steps directly to force a self-insuring employer to pay 
the proper compensation to his employe. 

I do not find in the statute any other provision authorizing the adoption of 
rules such as your rule 14 as you have quoted it, excepting the, specific one which 
you apparently cite as authority for the adoption of the rule, viz: Section 1465-69 
G. C. (Section 22 of the act). That section provides, in part, as follows: 

"* * * such employers who will abide by the rules of the State 
Liability Board of Awards and as rr.ay be of sufficient financial ability or 
credit to render certain the payment of compensation to injured employes or 
to the dependents of killed employes, and the furnishing of medical, surgical, 
nursing and hospital attention and services and medicines, and funeral ex
penses equal to or greater than is provided for in this act. * * * may, 
upon a finding of such facts by the State Liability Board of Awards elect 
to pay individually * * * such compensation, and furnish such medical, 
surgical, nursing and hospital services and attention and funeral expenses 
directly to such injured or the dependents of such killed employes; * * 
and said board shall make and publish rules and regulations governing the 
mode and manner of making application and the nature and extent of the 
proof required to justify such finding of facts by the board as to permit 
such election * * * one of which rules shall provide that all employers 
electing directly to compensate their injured and the dependents of their 
killed employes as hereinbefore provided, shall pay into the state insurance 
fund such amount or an:ounts as are required to be credited to the surplus 

* * *" 

In connection with this section it is to be observed that the rules and regula
tions which the board is to make are to go,·ern the mode and manner of making 
application for permission to carry one's own insurance and the nature and extent 
of the proof required to justify a finding of facts by the board so as to permit 
such election. Your rule 14, if it is to be justified at all, can only be supported as 
a means of advising the commission as to the degree to which self-insurers are 
following the law. The only action the commission can take under Section 22 is to 
refuse to the employer the privilege of electing to carry his own insurance. 

In view of the conclusions which I have previously expressed, I have not gone 
into the interesting question respecting the situation of the dependents of the 
killed employe in the case inquired about should they decide to apply to the In
dustrial Commission under Section 27; nor have I considered the question as to 
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whether such conduct on the part of the employer and the dependents as is de
scribed in your letter would amount to such a violation of the spirit of the law 
as to enablc thc comn:ission to find as a fact that thc employer in question is not 
of "sufficient financial ability or credit to render certain the payment of compen· 
sation to injured employes, etc.", or is not one who "will abide by the mles of the 
state liability board of awards." I may say, howen~r, that I interpret the phrase 
last quoted rather liberally and, as previously intimated, I have no hesitancy in 
advising the Industrial Commission that any employer who by any scheme of over
reaching might evince a disposition to avoid the payment of proper compensation 
might lawfully be denied the privilege of carrying his own insurance for the suc
ceeding premium paying period. 

If the commission wishes further advice on this feature of the question I should 
be glad to give it. I stop here, however, because I desire to make it clear that in 
my opinion rule 14 of the con:mission governing self-insuring employers, if intended 
to enable the commission directly to compel a self-insuring employer to pay the 
proper amount of compensation in each case without any application being made 
to the commission under Section 27 by the employe or his depcndcnts, is illegal and 
void under the statutes as they now exist. This conclusion leads to the following 
answers to your specific questions: 

(1) The commission may investigate and determine whether the proper 
amount of compensation was paid in this case for the purpose only of making up 
its mind whether or not the employer has con:plied with the rules of the commis
sion, as bearing upon its fitness to continue as a self-insurer. 

(2) The commission may not in any real sense determine the amount of com
pensation in this case, nor may it make any order requiring the payment of any 
amount of compensation unless the dependents of the killed employe file an appli
cation under Section 27 of the \Vorkmen's Compensation act for this purpose; but 
the commission may, in my opinion, require the payrr.ent of proper compensation 
in any given case in which no application has been made under Section 27 as a 
guarantee of trustworthiness under Section 22 of the act, and hence as a condition 
of being allowed to continue as a self-insurer under the terms of that section. As 
to whether or not such an order ought to be made in the case inquired about I 
express no opinion, but shall be glad to consider this point if advised that the com
mission wot.Jd make such an order for such a purpose. 

1655. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

STATE HIGHWAY CO:\L\IISSIO),TER-CA!\N'OT ACCEPT PART OF ROAD 
IMPROVED. 

Under the provisions of Section 1212 G. C. (106 0. L. 636), the state highway 
commissioner caa not accept a part of a road included in a contract, pay the full 
contract price for tlze particular part completed and relieve tlze contractor from 
all obligations in co111zection tlzerro:itlz. 

CoLt:Mnt:s, 0Hro, December 31, 1918. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication in reference to the contract for the 
construction of Section M, I. C. H. No. 3, Cleveland-Sandusky road, Lorain county, 
which reads in part as follows : 
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"I am quoting hereunder entry upon the journal of the Highway Ad
visory board as of Septerr_ber 24, 1918: 

'Lorain County-Section ":II", I. C. H. X o. 3, Cleveland-Sandusky road
contractor requests that state accept west half of improvement. 

l\Ir. Hahn, representing .:"~Ir. Sigmund Korach, together with :\Ir. 
Korach, and Mr. Donnelly of The Utilities Contracting Co., were present, 
and l\fr. Hahn narrated the incidents relating to the improvement of 
Section ".M", Inter-county highway ~ o. 3, Cleveland-Sandusky road, Lo
rain county, from the date of contract with The Public Contracting Co., 
in May, 1916, to the present. i\Jr. Hahn dwelt upon the fact that l\fr. 
Sigmund Korach was persuaded by l\fr. Xathan Siegel, practically the 
sole owner of The Public Contracting Co., to reindemnify the surety on 
the bond of The Public Contracting Co. for the above mentioned improve
ment and that Mr. Korach's losses as a result of said reindemnification 
and owing to conditions disadvantageous to the contractor, were about 
$75,000.00. 

Mr. Hahn stated that the contract for the above mentioned improve
ment consists of a nine mile stretch begiFming at the city limits of Lorain 
and extending easterly to the Cuyahoga county line, and stated further 
that the road practically divides itself into two lengths of almost equal 
siz,e, that the work on the westerly half of the road has practically been 
completed with the exception of the hermes and ditches. 

Mr. Hahn requested that the State Highway departrr.ent accept the 
westerly section of the road lying between the Steve-Moore road on the 
east and the Lorain city limits on the west, subject to the requirements 
that the contractor complete the hermes and ditches. Such action on the 
part of the state, Mr. Hahn stated, would release a considerable sum of 
money which is needed to help complete the eastern section of the road 
and would release the contractor from responsibility owing to the traffic 
which now passes over the westerly half of the road. * * *'" 

You ask me to advise you what action may be taken by your department in 
response to the request of the above mentioned contractor. 

Briefly stated, the facts are as follows: 

1. The Public Contracting Co. entered into a contract with the state highway 
commissioner in May, 1916, for the construction of the above designated road. The 
National Surety Co. signed the bond which is required by law, in favor of The 
Public Contracting Co., but before so doing a friend of the principal stockholder of 
The Public Contracting Co. signed an indemnity bond in favor of the National 
Surety Co. 

The improvement of this road did not progress as well as the parties interested 
had hoped, due mainly to a rise in the price of material and in the cost of labor, 
and up to the present tirr_e Mr. Sigmund Korach, who signed the indemnity bond 
for the National Surety Co., has already paid $86,000.00 on the improvement and to 
keep the same moving. 

2. The road to be improved is about nine miles in length and naturally 
divides itself into two parts of almost equal length, each part being about four and 
one-half miles long. The one part is practically complete and is being used by the 
public for travel. Furthermore, the part that is complete connects with another 
road which gives easy access to the city of Cleveland by making a little detour. 

The contractor is in need of more funds with which to prosecute the work 
yet to be done upon this improvement and :\Ir. Korach asks if it would be possible 
for the state to pay to the contractor the full half of the contract price and ac-
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cept the half of the road as fully completed and thus relieve the contractor from 
further responsibility, and what is more, give him funds with which he might be 
able to corr.plcte the road without further loss to the contractor and especially to 
~Ir. Korach himself. 

The facts in this case are so much in favor of ~Ir. Korach, when viewed from 
an equitable standpoint, that I have withheld an answer, hoping that the highway 
department might be able to work out a plan by which in equity it could pay the 
contractor the full contract price for the half of the road completed. 

\Vhen viewed under strictly legal principles, it seems impossible for me to ad
vise that the law will permit the carrying out of the above request. This contract 
was let under the Cass Highway act and so the provisions of that act apply. The 
particular provision of that act which applies is found in Section 1212 G. C., which 
reads as follows: (106 0. L. 636) 

"Section 1212.-* * * The payment of the cost of the construction 
of such improvement shall be made as the work progresses upon estimates 
made hy the engineer in charge of such improvement, and upon approval 
of the state highway commissioner. ~o payrr.ent by the state, county or 
township, on account of a contract for any improvement under this chapter 
shall, before the completion of said contract, exceed eighty-five per cent. 
of the value of the work performed to the date of such payment. Fifteen 
per cent. of the value of the work performed shall be held until the final 
completion of the contract in accordance with the plans and specifications." 

This section clearly provides that no payment by the state, on account of a 
contract for any improvement, shall, before the completion of said contract, exceed 
eighty-five per cent. of the ''alue of the work performed to the date of such pay
ment, and to make it absolutely clear what the legislature had in mind, it furthjer 
provided that fifteen per cent. of the value of the work performed shall be held 
"until the final completion of the co11fract in accordance with the plans and speci
fications." 

It goes without argument that the construction of said nine rr.iles of road was 
let in one contract. It was not two contracts, each one providing for the con
struction of four and one half miles of road; neither is it one contract for two 
sections of road of four and one-half miles each; but it is a contract for the con
struction of nine miles of road as a whole. 

The statute provides that no more than eighty-five per cent of an estimate made 
at any time shall be paid to the contractor before the work is fully completed and 
that fifteen per cent. of the value of the work must be retained until the final com
pletion of the contract. The meaning of these provisions is so evident that one 
would have to ignore them entirely to arrive at a conclusion that the state may 
pay one-half of the contract price to the contractor upon his having completed half 
the mileage involved in the contract, thus paying him the fifteen per cent. as well 
as the eighty-five per cent. which the statute provides must be retained until the 
final completion of the work. 

There is another matter to which I will direct your attention. However, I do 
not consider this suggestion as vital as the one ahove referred to. The contract 
contained the following provision: 

"Until final acceptance hy the cmr.missioner, the work shall he under 
the contractor's charge and care, and he shall take every necessary pre
caution against accident or injury to the improvement or any part thereof, 
by the action of the clements or from any other cause whatsoever, whether 



1626 OPINIONS 

arising from the execution or non-execution of the work. The con
tractor shall rebuild, repair, restore and make good, at his own expense, 
all injuries, or damages to any portions of the work occasioned by acci
dental causes, or by the action of the elements or from any causes what
soever, before the final acceptance of the work by the commissioner. The 
contractor shall hold the state and county harmless from any claims for 
injuries to structures or from any damage to persons or property oc
casioned by any neglect, default, want of proper care, or misconduct on 
the part of the contractor or any one in his employ, during the contin
uance of this contract." 

This provision was evidently inserted with the intention that the contractor 
would be responsible as therein set out, until the state accepted the work as being 
fully completed. However, one rr.ight with a fairly liberal construction be able 
to construe this provision in favor of the contractor and the inderr.nitor of the 
surety company, but as said before, it is not possible to construe the provisions of 
the above section of the General Code in favor of the contractor and his in
demnitor. 

1656. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

OFFICES COMPATIBLE-CONTRACTOR WITH STATE HIGHWAY DE
PARTMENT AND LEGISLATOR. 

A person holding a contract with the state of Ohio for the construction of a 
highway may quali!J• as a member of the General Assembly and hold office therein 
and still retain the benefits of his contract with the state. Neither Section 4 of 
Article II of the Constitution nor Section 15 G. C. would prohibit this. 

CoLt:MBt:s, OHIO, December 31, 1918. 

RoN. GEORGE S. YoRK, Member of the General Assembly, Greenville, Ohio. 

DEAR SIR :-I have your communication which reads as follows: 

"I have been elected to the General Assembly, as a member from 
Darke county, Ohio, having been elected at the general election in No
vember, 1918. 

I wish to have your opinion whether there is anything in my occupa
tion or work which will in any way conflict with any of the laws of the 
state, or which will in any way affect my status as a member of the new 
General Assembly. The situation is as follows : 

In partnership with one E. E. Studabaker, under the firm name of 
York and Studebaker, in October, 1917, we bid for and were awarded a 
contract for building a section of state highway, under the state highway 
department. This work is still uncompleted, there being three or four 
weeks work yet to perform. 

Kindly inform me whether there is anything arising fron: this con
tractual relation with one branch of the state work, which would affect 
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my status as a member of the assembly, or which would in any way con
flict with any laws of the statl·." 

\Ve will first consider the comtitutional prm·ision which pertains to the office 
of member of the general ass~mhly in reference to the matter about which you in
quire. Section 4 of .\rticle II of the Constitution reads as follows: 

"Xo person holding office under the authority of the United States, or 
any lucrative office under the authority of this state, shall be eligible to, or 
have a seat in, the General Assembly; hut this provision shall not extend 
to township officers, justices of the peace, notaries public, or officers of 
the militia." 

It will be seen that in so far as the provisiOns of the constitution are con
cerned, there is no inhibition upon your holding the office of member of the General 
Assembly and at the same time being under contract with the state highway depart
ment for the building of a certain highway. 

We will next turn to the provisions of our statutes in regard to the inhibitions 
placed upon members of the General Asserr.bly to hold other positions and employ
ments. Section IS G. C. reads as follows: , 

"No member of either house of the General Assembly excevt in com
pliance with the provisions of this act shall: 

1. Be appointed as trustee or manager of a benevolent, educational, 
penal or reformatory institution of the state, supported in whole or in 
part by funds from the state treasury. 

2. Serve on any committee or commission authorized or created by 
the General Assembly, which provides other compensation than actual and 
necessary expenses; 

3. Accep.t any appointment, employment or office from any corr:mittee 
or commision authorized or created by the General Assembly, or from 
any executive, or administrative branch or department of the ~tate, which 
provides other compensation than actual and necessary expenses. 

Any such appointee, officer or employee who accepts a certificate of 
election to either house shall forthwith resign as such appointee, officer or 
employee and in case he fails or refuses to do so, his seat in the General 
Assembly shall be deemed vacant. Any member of the General Assembly 
who accepts any such appointment, office or employrr.ent, shall forthwith 
re~ign from the General Ass~mbly and in case he fails or refuses to do 
so, his seat in the General A~~emhly shall he cl~emed vacant. But the 
provisions of this section shall not apply to school teachers, township offi
cers, justices of the peace, notaries public or officers of the militia." 

Your being a contractor with the state could come under neither subdivision 
nor 2 of this section, and it remains to he determined whether it comes under sub
division 3. You are not holding any appointment, hut are you holding an employ
ment with an administrative branch or department of the state? :.ry view is that 
you are not. I clo not think the term "employment" in this section was intended 
to embrace such a relationship as that of contractor and contractcc, which seerr.s 
clear from the following language: 

"* * * which provides other compensation than actual and neces-
sary expenses * * *" 
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This language could hardly be said to be used in reference to a contractor with 
a department of the state. There is a difference, recognized by the courts, between 
mere employment and contractual rights. 

In Farmer vs. St. Croix Power Co., 117 \Yis. 76, the court on p. 87, after quot
ing various definitions given by lexicographers, reached the following conclusion 
from said definitions: 

"Thus it will be seen, without any extended analysis of the various 
lexical definitions, that the significant element in the relation of an em
ploye and his employer, specifically considered, is personal service ; while 
the significant element in such relation between a contractor and his prin
cipal is the work as an entirety to be performed by him." 

In Lang vs. Simmons, 64 Wis. 525, on p. 530 in the opinion the court uses the 
following language: 

"We think it very clear that servants, laborers or employes, who can 
be said to earn wages of an employer must hold such a relation to the 
err.ployer that he can direct and control them in and about the work which 
they are doing for him." 

In Campfield vs. Lang, 25 Fed. 128, 131 (Wis.), the court uses the following 
language: 

"A servant is one who is engaged not merely in- doing work or services 
for another, but who is in his service, usually upon or about the premises or 
property of his employer, and subject to his direction and control therein, 
and who is generally liable to be dismissed. If a person is engaged under 
a contract in an independent operation, not subject to the direction and 
control of his employer, the relation is not regarded as that of master and 
servant, but is said, in modern phrase, to be that of contractor and con
tractee." 

Hence in view of what evidently was the intent and purpose of the General 
Assembly in enacting this section and in view of the meaning which courts. ordi
narily give the terms "employee" and "contractor," it is my opinion that a person 
holding a contract with the state highway corr.missioner for the construction of a 
highway could qualify as a member of the General Assembly and still retain the 
contract which he has with the state. 

I might also call attention to Sections 12910 and 12911 G. C. and say that I do 
not feel that either of said sections apply. They apply rr.erely to "the purchase of 
property, supplies for fire insu·rance for the county, township, city, village, board 
of education or a public institution" with which he is connected, or with which he 
is not connected. Hence I do not feel that either of said sections apply to a state 
of facts such as you submit. 

Yours very truly, 
JOSEPH l\IcGHEE, 

A ttomey-General. 
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1657. 

COU~TY CO:\DIISSIOXERS- TO\\'XSIIIP TRCSTEES- 0\\"XER OF 
HORSE BITTEX BY DOG C\XXOT RECOVER-PERSO:X BITTEX BY 
0\VN DOG EXTITLED TO PROVISIOXS OF SECTIOX 5851. 

1. ['nder the law a person is 110! e11titled to reco;:cr, either from tlze township 
trustees or the cou1zty commissio11crs, for a11 injury to a horse bitten b}' a dog, u:hm 
the ow11er of the horse is also the oc.:ner of the dog. 

2. ['nder Section 5851 G. C. a perso11 is entitled to reco1:er from tlze county 
commissioners the amount he spc11ds for medical or surgical treatment and the ex
penditures incident thereto, as a result of being bitten by a dog afflicted with rabies, 
e·ven though he be the owner of the dug so afflicted. 

CoL"UMB"US, OHIO, December 31, 1918. 

HoN. FLOYD E. STINE, Prosecuting Attorney, A!ediiUl, Ohio. 

DEAR SrR :-I have your communication of December 14, 1918, in which you re
quest my opinion as follows: 

"A man living in this county has presented a bill to the county com
missioners for injury to himself and to his horse on account of being bitten 
by a dog affiicted with rabies. The dog was owned by the injured man. 
Will you kindly advise whether or not in that case the county commis
sioners should pay for his Pasteur treatment?" 

Your inquiry contains two questions: (1) In reference to injuries to the horse 
and (2) relative to injuries sustained hy the owner of the horse. \Ve will first 
consider whether the owner of the horse, which was bitten by a dog afflicted with 
rabies, i~ entitled to compensation from the cuuuly commissioners for injury to 
the horse. 

There are only two provisions of the General Code which would authorize your 
county corr_missioners in allowing compensation to the owner of the horse for its 
injury. The one is Section 5851 G. C., which reads as follows: 

"A person bitten or injured by a dog, cat or other animal afflicted with 
rabies, if such injury has caused him to employ medical or surgical treat
ment or required the expenditure of money, within four months after such 
injury and at a regular meeting of the county commissioners of the 
county where such injury was received, may present an itemized account 
of the expenses incurred and amount paid by him for medical and surgical 
attendance, verified by his own affidavit or that of his attending physician; 
or the administrator or executor of a deceased person may present such 
claim and make such affidavit. If the person so bitten or injured is a minor 
such affidavit rr.ay be made by his parent or guardian." 

It is clearly evident that the owner of the horse could not recover under this 
section. It begins with this language: 

"A person bitten or injured by a dog, cat or other animal afflicted with 
rabies." 
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This could not be made to apply to a horse bitten or injured by such animals. 
The other provision of law is that found in Sections 5840 and 5841 G. C. (107 

0. L., 537), which reads as follows: 

"Section 5840.-Any owner of horses, sheep, cattle, swine, mules and 
goats which have been injured or killed by a dog not belonging to him or 
harboured on his premises, may present to the township trustees of the 
township in which such loss or injury occurred, at a regular meeting of 
said trustees, within six months after such occurrence, a detailed state
ment of such loss or injury done, supported by his affidavit; that it is a 
true account of such loss or injury. Such statement shall set forth the 
kind, grade, quality and value of the horses, sheep, cattle, swine, mules 
and goats so killed or injured, and the nature and amount of the loss or 
injury complained of, and shall be supported by the testimony of at least 
two freeholders who viewed the results of the killing or injury and who 
can testify thereto." 

"Section 5841.-The owner of such killed or injured horses, sheep, cat
tle, swine, mules and goats, or the person having charge thereof, must 
make it clear to the trustees that the loss or injury complained of was 
not caused in whole or in part by a dog or dogs kept or harboured upon 
the owner's pren:ises and that the owner of the dog or dogs which caused 
the loss or injury, is to h~m unknown; or, if owner is known, he must 
make it clear to the trustees that a judgment for the damages complained 
of could not be collected on execution." 

These sections clearly evidence the fact that a person can not recover for an 
injury to a horse, if the dog belongs to the owner of the horse injured, or if the 
owner of said horse harbors the dog on his premises. The language is "injured or 
killed by a dog not belonging to him or harboured on his premises, may present to 
the township trustees," etc. 

Section 5841 G. C. provides: 

"The owner * * * or the person having charge thereof, must make 
it clear to the trustees that the loss or injury complained of was not caused 
in whole or in part by a dog or dogs kept or harboured upon the owner's 
premises." 

Hence under these two sections, and according to the facts before us, the owner 
of the horse is not entitled to recover from the county for his loss. Under said 
sections, the claim must be presented to the township trustees and not to the county 
commissioners. 

In view of all the above, I think it clear that neither the county comrr.issioners 
nor the township trustees are warranted in law in allowing the claim of the owner 
of the horse which was injured by a dog belonging to the owner of the horse. 

Your next question is whether the owner of said horse and dog can recover for 
injuries suffered by him from the bite of the dog which was afflicted with rabies. 
The provision controlling in this matter is Section 5851 G. C., above quoted, which 
provides: 

"A person bitten or injured by a dog, cat or other animal afflicted with 
rabies, * * * may present an itemized account," etc. 
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I can see nothing in this language indicating that the mere fact that a person 
bitten was the owner of the dog which Lit him precludes his recovering under said 
section. \\'hen we consider the nature of the disease known as rabies, I can see 
no reason why a man should not recanT merely because he was bitten by his own 
dog. Rabies comes upon animals quickly and is the result, usually, of being bitten 
by some other animal affected with the same disease. So I can see no reason why 
the person referred to should not reco\·er. But it must be remembered that under 
this section the only arr_ount that a person is entitled to receiye from the county 
under any event is the expense which he incurs by virtue of employing medical or 
surgical treatment which required the expenditure of money. It is the amount which 
the person spends that becomes a claim against the county, and not damages in gen
eral which he may have suffered by virtue of being injured by a dog or other 
animal afflicted with rabies. 

Therefore it is my opinion that the person referred to by you may present a 
claim to the county commissioners for expenses incurred and amount paid by him 
for medical and surgical attendance, and that the county commissioners would be 
justified in law in allowing him, what he actually spent for such rr.edical or surgical 
treatment and the expenditures incident thereto. 

1658. 

Very truly yours, 
JosEPH :\fcGHEE, 

Attorney-General. 

APPROVAL OF BOXD ISSUE OF SU:\L\IIT COUXTY, OHI0-$30,000. 

CoLl:MJJL'S, Onro, January 2, 1919. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Summit county, Ohio, in the sum of $30,000 for 
the purpose of improving the infirmary building by the erection of a dis
posal plant and erection of electric transmission line on infirmary grounds. 

I have carefully examined the corrected transcript of the proceedings of the 
board of county commissioncn of Summit county and of other officers relative to 
the above issue of bonds, and find same to he in substantial conformity to the pro
visions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that hands conring said issue will, when prop
erly executed and delivered, constitute valid and binding- obligations of said county, 
to be paid in accordance with the terms thereof. 

Yours very truly, 
JosEPH :\fcGHEE, 

A ttorney-Gcllcral. 
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1659. 

COLLATERAL I~HERITAXCE TAX-CO:\IPUTED OX DJTEREST OF 
EACH IXHERITOR. 

The exemptions under the collateral inheritance tax law are to be computed on 
the interests of each inheritor and not upon the estate of the deceased as a whole. 

CoLUMBUS, OHIO, January 2, 1919. 

HoN. DoNALD F. MELHORN, Prosecuting Attome:y, Kenton, Ohio. 

DEAR SIR :-I have previously acknowledged your letter of December 20th, in 
which you request my opinion upon the following facts: 

"X, a resident of Ohio, dies, leaving property within the jurisdiction 
of this state, worth $5,000.00. Said property passes, in five equal shares, 
to A, B, C. D, and E. Kone of such persons sustain to the decedent the 
relation of father, mother, husband, wife, lineal descendant or adopted child. 

For this reason, said property is subject to the collateral inheritance 
tax provided for by Section 5331 G. C., namely, 'five per cent, of its value 
above the sum of five hundred dollars.' 

Query : Is the statutory exemption of $500.00 to be taken only once, 
and then from the sum total of the whole estate; or, does said exemption 
apply to the interests of each heir, legatee, or beneficiary?" 

You are advised that, in my opinion, the statutory exemption applies to the in
terests of each beneficiary. This question has been frequently passed upon by this 
office and by the lower courts of this state, and the rulings are uniform to the· 
effect stated. 

In re: Hooper, 4 K. P. 186; 111 re: Thomson, 48 Bull. 212; in re: 
Inheritance Tax, 7 N. P. 547. 

In fact no other conclusion is possible under the language of Section 5331 G. 
C., which fastens the tax upon 

"All property * * which pass by will, etc., * * to a person"; 

and under Section 5331, which provides that 

"When a person bequeaths or devises property to or for the use of 
(an exempt person) * * *, and the remainder to a collateral heir, or 
to a stranger to the blood, the value of the prior estate shall be appraised, 
* * * and deducted, together with the sum of five hundred dollars, 
from the appraised value of such property." 

Again, Section 5336 provides that 

"An administrator * * * shall not deliver any specific legacy or 
property subject to such tax to any person until he has collected the tax 
thereon.'' 
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Section 5337 provides that 

"\Vhen a legac}' subject to such tax is charged upon or payable out of 
real estate, the heir or devisee, * * * shall deduct the tax therefrom 
* * *" 

In short, every hit of internal evidence available on the face of the ~tatute 
supports the view which I have expressed. 

Very truly yours, 
JosEPH :\IcGHEE, 

A ttonzey-General. 

1660. 

FOOD AXD DRUGS-VIXEG"\R CO).II'OUXD OF SC'GAR VIXEGAR AXD 
VIXEGAR :\lADE IX PART FROM DISTILLED LIQUOR :\lAY XOT 
BE ).IAXUFACTC'RED OR SOLD IX THIS STATE. 

Certain compound z,•z'negar !Oil the marlut is made by mixing sugar vi11egar ·zdth 
distilled vinegar and tllell diluti11g the compou11d. The distilled z·inegar is made 
from distilled liquor produced from grai11. This ·z:incgar compou11d has a brown 
color and is for that reason more marketable 1than distilled vineyar, which is prac
tically colorless. 

HELD: Such vi11egar compowzd may uot be 1/WIIUfacturcd for sale, sold, de
livered, offered or exposedJfor sale in this state, uor made or had in possession with 
intent to sell or deliver. 

CoLt:Mnt:s, Onro, January 6, 1919. 

The State Board of Ayriculiure, Dairy a11d Food Diviszo11, Cofumbus, Ohio. 

GENTLEMEN :-I have your request for my opinion as follows : 

"A certain vinegar company in this state has put upon the market a 
vinegar which is being sold as a 'compound of distilled and sugar vinegar.' 
This vinegar is made by mixing sugar vinegar with distilled vinegar and 
then diluting the compound. The distilled vinegar is n:ade from distilled 
alcohol produced from grain. This vinegar compouncl has a brown color 
and for that reason is more marketable than the distilled vinegar, which 
is practically colorless. 

Kindly advise me whether this vinegar compound may be placed on the 
market for sale in this state?" 

Section 5786 of the General Code reads in part as follows: 

"Xo person shall manufacture, offer or expose for sale, sell or de· 
li\·er, or have in pos,cssion with intent to sell or deliver vinegar not in 
compliance with the provisions of this chapter. * * *" 

Section 5787 G. C. gowrns the process by which ci(lcr or apple vinegar may be 
made. Section 5788 G. C. lays down similar provisions relative to wine or grape 
vinegar, and Section 5789 regulates the manufacture of malt vinegar. 

'20 -Vol. II-A. G. 
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Section 5790 G. C., which relates to distilled vinegar, reads as follows: 

"Vin,egar manufactured, offered or exposed for sale, sold or delivered 
or in the possession of a person with intent to sell or deliver, under the 
name of distilled vinegar, shall be the product made wholly or In part by 
thJe acetous fermentation of dilute distilled alcohol and shall contain in one 
hundred cubic centin:eters, at a temperature of twenty degrees centigrade, 
not less than four grams of acetic acid, and shall be free from coloring 
matter, added during, or after distillation and from coloring other than 
that imparted to it by distillation. Vinegar maae wholly or in part from 
distilled liquor shall be branded 'distilled vinegar,' and free from coloring 
matter, added during or after distillation, and from color-other than that 
imparted to it by distillation." . 

It will be noted that this section provides that vinegar made wholly or in part 
from distilled liquor shall be branded "distilled vinegar" and shall be free from 
coloring matter added during or after distillation, and from "color other than that 
imparted to it by distillation." 

The first question that confronts us is whether the vinegar which you refer to 
is "'vinegar made wholly or in part from distilled liquor." You advise us that this 
vinegar partly consists of distilled vinegar made from alcohol and it becomes nec
essary to decide whether "distilled alcohol" is "distilled liquor." 

It might be urged that because the legislature used the words "distilled alcohol" 
in the first part of this section, and the words "distilled liquor" in the latter part, it 
was drawing a distinction between alcohol and liquor. However, a great deal of 
whatever force this argument has is overcome by an examination of the original act. 

Section 5790 is composed of parts or Section 1 and 2 of an act passed February 
28, 1908, entitled "an act to amend Sections 1 and 2 of an act entitled an act to pre
vent the adulteration of vinegar, passed April 14, 1888, as amended ?-.larch 30, 1896," 
found in 99 0. L., p. 28. Subdivision 4 of Section 1 of that act read: 

" ( 4) Any vinegar manufactured for sale, offered for sale, exposed for 
sale, sold or delivered or in the possession of any person with intent to 
sell or deliver, under the name of distilled vinegar, shall be the product 
made wholly or in part by thl'! acetous fermentation of dilute distilled al
cohol, and shall contain in one hundred (100) cubic centimeters (at a tem
perature of twenty (20) degrees centigrade), not less than four ( 4) gran:s 
of acetic acid, and shall be free from coloring matter, added during, or 
after distillation, and from coloring other than that imparted to it by dis
tillation." 

Section 2 of that act read: 

"All vinegar made by fern:entation and oxidation without the inter
vention of distillation shall be branded 'fermented vinegar'; with the name 
of the fruit or substance from which the same is made. And all vinegar 
made whplly or in part from distilled liquor shall be branded 'distilled 
vinegar,' and all such distilled vinegar shall be free from coloring matter 
added during or after distillation and from color other than that im
parted to it by distillation: * * *" 

It will be seen from this that the words "distilled alcohol" and "distilled liquor" 
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were used not in the same section but in different sections of the original act, and 
therefore if it is found that the word "liquor" is frequently used as referring to 
alcohol, it would seem that the words "distilled alcohol,'' appearing in the first part 
of Section 5790, and the words "distilled liquor,'' in the latter part, do not neces
sarily indicate a legislative reference to different products. 

Webster defines the word "liquor" as follows: 

"Any liquid or fluid substance, as water, rr.ilk, blood, sap, juice and the 
like. 

"2. Especially alcoholic or spirituous fluid, either distilled or fer
mented; a decoction, solution or tincture." 

The New Standard Dictionary gives the following definition : 

"Any alcoholic or intoxicating liquid, specif., one of a spirituous char
acter, as distinguished from beer, wine, etc." 

In Houser vs. State, 18 Ind., 106, 107, it is stated: 

"Liquor is said by Webster to he a liquid or fluid substance, a word 
extending in its general signification to water, milk, blood, sap, juice, etc., 
but its most common application is to spirituous fluids, whether distilled 
or fermented." 

It would seem from these definitions that it would not be at all unusual to 
refer to alcohol as liquor, and when I take into consideration other provisions of 
the act, I feel satisfied that it was in this sense that the legislature used the word 
liquor in this act. For instance, Section 5790 provides that vinegar manufactured 
or sold "under the name of distilled vinegar" shall be "the product made wholly 
nr in part by the acetuous fermentation of dilute Ji~lilled alcohoL" Now if the 
word "liquor," as used in the latter part of the section, does not mean the same as 
alcohol. as used in the first part of the section, there would here be an irrecon
cilable conflict in the two provisions. Give, however, alcohol and liquor the same 
meaning, the conflict disappears and the different provisions of the act are in per
fect accord. 

Because of these authorities and different provisions of the act referred to, I 
am convinced that the words "distilled liquor," as used in Section 5790 G. C., are 
used synonymously with "distilled alcohol," as used in that section. The vinegar 
compound, to which you refer, being made, then, from sugar vinegar and vinegar 
made in part from distilled liquor, it follows that the provisions In the last sentence 
of Section 5790 apply to this vinegar compound. The distilled vinegar used in 
making this compound being such distilled vinegar as is made from "distilled 
liquor," I fail to sec how it could be successfully urged that the compound vinegar 
is not a "vinegar made wholly or in part from distilled liquor." 

It being settled, then, that the provisions of the latter part of Section 5790 
G. C., apply to this vinegar compound, let us see which, if any of them, are being 
violated in the manufacture and sale of such vinegar compound. The provisions 
of this section applying to this compound are, first, such vinegar shall be branded 
as distilled vinegar; second, such vinegar shall be free from coloring matter added 
during or after distillation; and, third, such vinegar shall be free from coloring 
other than that imparted to it by distillation. 

It will be noticed that the first provision requires this product to be labeled as 
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"distilled vinegar." The product is, however, labeled as "compound of distilled 
and sugar vinegar." I understand that it is the opinion of those who are manufac
turing this compound because the words "distilled vinegar" appear on the label, 
this provision is complied with notwithstanding that these words appear in con
junction with other words. I am not inclined to believe this contention sound. It 
seems to me that when the legislature said such vinegar should be branded "dis
tilled vinegar" it n:eant it should be branded "distilled vinegar" and nothing else. 
In other words, where vinegar was made wholly or in part from distilled liquor, 
the legislature wanted it sold as "distilled vinegar." However, I do not believe it 
necessary to finally pass here upon this question, since I think that we may reach 
a conclusion independently of this provision. 

The second provision is that the vinegar compound must be free from coloring 
matter added during or after distillation. In the case you submit the color is given 
to this compound vinegar by the sugar vinegar which it contains. \Vhile it might 
be that the real purpose of the addition of this sugar vinegar is to give color to 
the distilled vinegar, I am not unmindful of a certain line of authorities that hold 
that the words "coloring matter" extend only to coloring substances used rr_erely 
or chiefly for coloring purposes, and the words "coloring matter" cannot always be 
interpreted to include materials employed chiefly to make up the substance of the 
compound which in:parts some color only as a necessary incident of their use. The 
purpose of using this sugar vinegar is a question of fact, and in the absence of 
more detailed information concerning this product, I am not inclined to hold its 
sale a violation of this second provision referred to. 

The third provision of Section 5790, applying to this vinegar compound, is that 
it shall be free from color other than that imparted to it by distillation. Distilled 
vinegar is white or about the color of alcohol. The vinegar compound which is 
being sold is brown. Nothing can be clearer than that this vinegar compound, al
though it may possibly be free from coloring matter, is certainly not free "from 
color other than that imparted to it by distillation." To my mind this third pro
vision of Section 5790, referred to above, is clearly violated by the manufacture 
and sale of this vinegar. It being violative of Section 5790 it is also violative of 
Section 5786, which provides in part: 

I 
"X o person shall manufacture, offer or expose for sale, sell or deliver, 

or have in possession with intent to sell or deliver vinegar not in corr.
pliance with the provisions of this chapter. Vinegar shall be made wholly 
from the fruit or grain from which it purports, or is represented, to be 
made and shall not contain a foreign substance or less than four per 
cent, by weight, of absolute acetic acid." 

and of Section 12774, which reads: 

"Whoever manufactures for sale, sells, delivers, offers or exposes for 
sale, or has in possession with intent to sell or deliver, vinegar not made 
in compliance with law, or contained in packages not branded in com
pliance with law, or violates any provision of law relating to vinegar, 
adulterated vinegar, or 'fermented' or 'distilled' vinegar, shall be fined 
not less than fifty dollars nor more than one hundred dollars or impris
oned not less than thirty days nor more than one hundred days, or both, 
and pay all necessary costs and expenses incurred in inspecting and analyz
ing such vinegar." 

I am therefore of the opinion that the vinegar compound to which you refer 
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in your communication may not be manufactured for sale, solrl, rlelh·ered, offerer! 
or exposed for sale in this "tate, nor may it he had in possc'ision with intent to sell 
or deliver. 

Very truly yours, 
JoSEPH :\fcGHEP., 

A ttor11ey-Gelleral. 

1661. 

APPROVAL OF BOXD ISSUE OF OLD FORT RURAL SCHOOL DISTRICT, 
SEXECA A:\'D S.\:\'DCSKY COUXTIES-$5,500.00. 

Cou:Mscs, OHio, January 6, 1919. 

The bzdustrial Commissio11 of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Old Fort Rural School district, Seneca and San
dusky counties, Ohio, in the sum of $5,500 for the purpose of making 
certain improvements in the public school property of said school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Old Fort Rural School district relating to the above issue 
of bonds, and find same to be in conformity to the provisions of the General Code 
of Ohio relating to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering said issue 
will, when the same are properly executed and delivcrccl, constitute valid and bind
ing obligations of said school district to he paid in accordance with the terms 
thereof. 

Yours \"cry truly, 
JosEPH .\JcGHEE, 

A ttoruey-Gcllcral. 

1662. 

DISAPPRO\'AL OF BO:\'D ISSUE OF \\'OOSTER CITY SCHOOL DIS
TRICT -$20,000.00. 

CoLL\IBl'~, OHio, January 6, 1919. 

The llldztslrial Commissio11 of Ohio, Colzmzbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of \\' ooster City School district in the sum of $20,000.00 
for the stated purpose of extending the time of certain indebtedness in
curred by said school district for the salary of teachers, making needed 
improvements and current expenses, which indebtedness said school dis
trict is unable to pay at maturity by reason of its lirr.its of taxation. 
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I have examined the transcript submitted of the proceedings of the board of 
education of \Vooster City School district relating to the above issue of bonds, and 
find that I am required to disapprove said issue specifically for the reason that 
the provision for interest and sinking fund levies in the resolution authorizing this 
issue of bonds does not conform to the requirements of Section 11, Article XII of 
the State Constitution. 

The resolution of the board of education provides that the bonds covering this 
issue shall be forty in number, of the denomination of $500.00 each; that they shall 
bear interest at the rate of 50 per cent per annum, payable semi-annually and be 
dated January 15, 1919. \Vith respect to the maturity of said bonds, said resolution 
provides as follows: 

"Two bonds shall be payable each year from January 15, 1926, to and 
including January 15, 1931. 

Four bonds shall be payable each year from January 15, 1932, to and 
including January 15, 1938." 

The provisions of the resolution with respect to levies for interest and sinking 
fund purposes to pay the interest on these bonds and to retire the same at ma
turity requires that for the years 1919 to 1925 inclusive there shall be levied the 
sum of $1,100 annually for the purpose of paying the interest on the bonds. For 
the years 1926 to 1931 inclusive, provision is made for the levy of $1,000 annually 
for the purpose of paying the principal of said bonds and also for the levy of cer
tain specified amount for interest purposes in each of said years. For the years 1932 
to 1938 inclusive, provision is made for the levy of $2,000 annually for the purpose 
of paying principal, and likewise provides for the levy of certain specified amounts 
during each of said years for the purpose of paying accruing interest on said bonds. 

It is apparent fron: the resolution that no provision is therein made for the 
levy of taxes for sinking fund purposes during the years 1919 to 1925 inclusive, and 
in view of the fact that the plain language of Section 11 of Article XII of the State 
Constitution required provision to be made in this resolution for an annual levy 
of taxes for both interest and sinking fund purposes, this resolution is defective 
for want of conformity to the provisions of said section of the Constitution. 

In view of the fact that I have just addressed to you an opinion disapproving 
the bonds of another taxing district in this state for the reason that the provisions 
made for interest and sinking fund levies in the legislation authorizing the bonds 
did not conform to the constitutional provisions above noted, I do not deem it 
necessary to pursue the argument further in this opinion, further than to say 
that this issue of bonds is invalid by reason of the failure of the resolution here in 
question to conform to the constitutional provisions in the respect above noted. 

I note a number of other defects in the proceedings which may properly be 
noted at this time. As above stated, this issue of bonds is for the purpose of fund
ing certain indebtedness of the school district incurred as stated in the resolution 
"in paying teachers' salaries, making needed improvements and current expenses." 
That the salaries of teachers when due are an indebtedness that may properly be 
funded under the provisions of Section 5656 General Code is a proposition that is 
not questioned. Neither do I question the right of the board of education to fund 
by an issue of bonds an indebtedness created by the borrowing of money for the 
purpose of paying teachers' salaries when such money is borrowed in conformity to 
the provisions of Section 5656 and 5658 General Code. However, it appears from 
this resolution that one of the purposes of the proposed bond issue is to fund cer
tain indebtedness incurred by the board of education of the school district in mak
ing needed improverr_ents. X otwithstanding the fact that the resolution recites that 
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all of the indebtedness sought to he funrled is an existing, binding and valid obli
gation of the school di,trict, it is not apparent to me on the transcript submitted 
how an indebtedness created for making- improvements can he a valid, legal ohli
gation of the school district in dew of the pro,·isions of Section 5660 General Code 
which requires that before any contract is entered into hy the board of education, 
a certificate must be filed with such board showing that the moncy necessary to 
pay the contract is in fund ancl unappropriated for any other purpose, and in view 
of the provisions of Section 5661 General Code, which makes void all contracts 
and agreements other than tho'e speciiied therein, which are not entered into in 
conformity with the provisions of Section 56fil General Code. In other words, as 
I see it, if this indebtedness for making needed improvements does not represent 
simply wages due to son:e employe or employes of the board in making such im
proverr.ent, and said improvements were made on contract or contracts, it was the 
duty of the board of education to have the money to pay such contract or contracts 
in fund at the time such contracts were entered into, and if such was not the 
case, and no certificate or certificates were filed by the clerk that the money needed 
for said purposes was in the trea;ury, said contracts are invalid and no legal in
debtedness arises by reason of the performance of the same. 

It is obvious that the observations just made will apply to some of the items 
making up the indebtedness for current expenses sought to be funded by this issue 
of bonds. 

X o financial statement is appended to or made a part of the transcript as re
quired by the provisions of Section 2295-3 General Code. Such financial statement 
would in any event be required before this department could approve the bond 
issue. 

In this connection, although for want of such financial statement, I do not 
know affirmatively that this school district now has an existing and outstanding 
indebtedness, it may be safely assumed that such is the case, and if such be the 
case the transcript is further defective for the reason that same does not show that 
this proposed bond issue has been offered to and rejected by the hoard of com
missioners of the sinking fund of thP school district. 

Under the provisions of Section 7619 General Code, a hoard of education is
suing bonds is required to offer said bonds to the board of con:misioners of the 
school district before otherwise disposing of same, and under the provisions of 
Section 1465-58 General Code, you have authority to purchase only such school 
bonds as shall have first been offered to and rejected by st1ch board of commission
ers of the sinking fund of the school district. 

It follows from what has been said above that I am requireu to disapprove this 
issue of bonds and to ad\'ise you not to purchase same on the present resolution 
of the board of education. 

The transcript submitted is herc\\'ith l'nclo,ed for return to the authorities of 
the school district. 

Yours wry truly, 
}o5EPH ::\!cGHEE, 

A ttomey-GeJzcral. 

1663. 

::\IUXICIPAL CORPOIL\TIOXS-ISSLT\(; SERJ.\L BOXDS ::\IL'ST PRO
VIDE FOR AXXGAL S!XKIXG FUXD. 

lf'here a po/itiml subdi1·isiou of the slate issues !Jt111ds for all}' purpose Section 
11 of Article XII of the State Coustitutiuu requires prudsicm tu be made in tlze 
legislatio11 autlzori::ill.'J such issue of buuds fur an alzllual /c·vy of taxes for both 
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interest and sinking fund purposes w·ith respect to such bauds; aud where the or
dinance of a village autlzori:::ing tlze issue of serial bo11ds for a mwzicipal purpose 
provides that tlze first of said series of bonds shall mature fifteen ·years from tlze 
the date of their issue, and further pro~·ides for an annual leTy of taxes for interest 
purposes only during the first fifteen :years after the issue of suclz bonds, and pro
vides for an annual levy of taxes thereafter for both i1zterest mzd si11khzg fund 
purposes until tlze maturity of said bonds, said provisio11 i11 tlze ordinance with 
respect to tax levies for interest and sinking fulld purposes is not a compliance with 
the provisions of Section 11 of Article XII of the State Co11stitution. 

CoLUMBUS, OHIO, January 6, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

In Re: Bonds of the village of Batavia, Clermont county, Ohio, for 
the sum of $6,000.00, for the purpose of supplying a deficiency in the funds 
of said village. 

The above issue of bonds is one provided by ordinance of the council of the 
village of Batavia, Ohio, pursuant to the authority of a two-thirds vote of the 
electors of said village for the above stated purpose, under the authority of Section 
3931 of the General Code. The transcript submitted discloses a number of defects 
in the proceedings relating to this issue of bonds, one of which, in my view, is ab
solutely fatal to the validity of the issue. 

The ordinance providing for the above issue of bonds provides that said bonds 
shall be in the denomination of $500.00 each, numbered fron-_ one (1) to twelve (12) 
inclusive, and that they shall bear interest at the rate of five and one-half per cent 
per annum, payable semi-annually. \Vith respect to the matter of said bonds the 
ordinance provides that bond X o. 1 shall mature in fifteen years from the date 
of the sale thereof and that one bond shall become due and payable each year 
thereafter, bond X o. 12 being due and payable twenty-six years from the date of the 
sale thereof. Section 5 of said ordinance making provision for interest and sink
ing fund levies with respect to said bonds reads, in part, as follows: 

"For the purpose of paying the interest on said bonds and to create 
a sinking fund sufficient to pay the principal thereof at maturity, there 
shall be and there is hereby assessed upon all the taxable property of the 
village of Batavia, Clermont county, Ohio, an annual tax sufficient to raise 
in the years 1919, 1920, 1921, 1922, 1923, 1924, 1925, 1926, 1927, 1928, 1929, 
1930, 1931, 1932, and 1933 the sum of three hundred and thirty dollars 
($330.00), being the interest accruing on said bonds in each of said years, 
and in years and each of them from 1933 to 1944, both inclusive, the prin
cipal sum of five hundred dollars ($500.00), and sufficient also to pay the 
interest accruing on all bonds remaining unpaid in any year." 

In my opmwn, the pro\'lston thus made for interest and sinking fund levies is 
not a compliance with the provisions of Section 11 of Article XII of the State Con
stitution, which reads as follows: 
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"X o bonded indebtedness of the state. or any political suhdh·i.;ion there
of, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is rr.ade for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

::\Iy predecessor, Hon. Timothy S. Hogan, in considering the provisions of the 
section of the constitution above quoted in an opinion by him under date of Sep
tember 12, 1914, (Attorney General's Report 1914, Volume II, page 1224) held that 
where serial bonds are issued by a political subdivision the issuing authority is 
required by the above noted section of the State Constitution to make provision for 
an annual levy of taxes for the retirement of the indebtedness so incurred consid
ered as a unit, the levies being substantially equal in amount and distributed over 
the entire number of years between the incurring of the indebtedness and the date 
of the last of the series. ::\Ir. Hogan in this opinion says: 

"The fundamental and underlying idea of a sinking fund is the equal
ization of the burden of the indebtedness among the years, or other periods 
of time between the date of its incurring and that of its maturity. This 
idea of equality of burden is the ruling and determining factor. For in
stance, no calculation as to the amount required to be set aside in a given 
year can be made, except upon the basis or assumption of equality, 

In short, then, that is a 'sinking fund' which is accumulated by the 
periodical setting aside of approximately the same amount, and its in
vestir.ent with a view to accumulating a fund equal to the principal of 
the indebtedness, when the latter matures. 

This is the public policy that is embodied in the constitutional amend
ment under discussion. * * * The framers of the constitution un
doubtedly had in mind the temptation of public officers in common with a!! 
human beings to provide for present needs and to let the future take care 
of itself. Posterity not possessing the immediate and effective privilege 
of political suffrage, the line of least resistance suggests to the public 
officer the expediency of ignoring their just rights and catering to the 
seemingly more pressing desires of present constituents. This tendency 
when allowed to operate unchecked undoubtedly constitutes one of the 
greatest evils to which popular governments are subject, and has in it 
the elements of self-destruction. For if a bonded indebtedness is per
n:itted ·to be incurred without any obligation to commence accumulation 
of a redemption fund, or otherwise to provide for its retirement; and if 
the evil day of making such provision is put off from time to time by 
officers who will have retired before the hands become due, then when the 
date of maturity arrives and the public treasury contains no funds avail
able for payment of the debt, the officials then in office will face the alter
native of refunding or repudiation, unless the tax limits permit the pro
duction of revenue in a single year sufficient in amount to discharge the 
indebtedness. 

Any one of the three possible consequences of such a course is a great 
public evil. Repudiation wipes out credit, halts further public improve
ments, and thus, as I have stated, is destructive of the commonwealth 
itself. 

Refunding casts upon future generations the obligation to pay for an 
improvement which has been enjoyed in the past and to which the people 
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who have enjoyed it have not contributed, save by way of payment of 
interest-a tremendous injustice; while discharging the loan out of the 
proceeds of a single tax levy rr.akes the taxpayers of a given year pay 
for the improvement of which they have no greater benefit than those 
of preceding and possibly succeeding years. 

So it is that the only sound public policy is that which decrees that the 
cost of an improvement for the making of which a debt must be created, 
shall be shared in as equally as possible by the tax paying public which will 
enjoy the improvement during the life of the indebtedness. 

These fundamental considerations then clearly disclose the evil in
tended to be remedied by Article XII, Section 11, and indicate with 
accuracy that the requirement respecting provision for a sinking fund is 
designed to secure equality of the burdens of taxation during the life of an 
indebtedness; which indeed is the primary purpose of any sinking fund. 

This, then, is the intent which in my opinion, must be given effect 
under Article XII, Section 11, of the constitution. I am of the opinion 
that serial bonds may be issued as well under this section, as under the 
former constitution, but I am further of the opinion that in any issue of 
serial bonds, provision must be made and carried into effect, wh~reby dur
ing the life of the whole indebtedness considered as a unit, the burden of 
taxation will be equalized and the indebtedness ultirr.ately retired. That 
being the case, if the series are so arrangd as to fall due at intervals of 
years; such as every five years, until the last series matures, I would be 
of the opinion that substantially equal annual levies must be made during 
the life of the whole indebtedness. That is, during the period between 
the date of issuance and the date of maturity of the last series. This could 
be done, and the series could be paid as they fall due." 

In other words, as I see it, the plain language of this constitutional provision 
requires provision to be made in the legislation authorizing the issue for an annual 
levy of taxes for both interest and sinking fund purposes, and though said con
stitutional provision is not effective to require that bonds issued should be redeem
able in annual installments, the intent thereof "is that a certain sum shall be raised 
annually in anticipation of payment; and whether paid out in redemption of the 
bonds annually, or into a sinking fund for their payment at the expiration of a 
term of years, it is a sufficient compliance with the requirement." 

Dillon ::\Iunicipal Corporations (5th ed.) Volume II, Section 211. Wil
kins vs. Waynesboro, 116 Ga. 359. Bruce vs. Pittsburgh, 166 Pa. St., 152. 

In this case it may be observed that the constitutional pronswns here under 
consideration did not require the council of the village of Batavia to specify in 
said ordinance the specific amounts of money to be levied for interest and sinking 
fund purposes in the years intervening between the issuance of the bonds and the 
maturity of the last of the series; such provision for interest and sinking fund 
levies could have been made by council in general terrr.s in keeping with the 
language of the constitutional provision itself. Inasmuch, however, as council saw 
fit to specify in said ordinance the particular amounts which should be thereafter 
levied for said respective purposes in each of the years during the life of these 
bonds, it was equally necessary that the amounts so specified for levy should be 
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such as to show compliance with the provisions of said section of the State Con
stitution, which, as above noted, require> an annual le\·y for both interest and sink
ing fund purposes. Inasmuch as the provision for such levies does not do this, I 
do not feel that I have any discretion to do otherwise than to disapprove the bonds. 

In addition to the foregoing I note a number of other objections to the proceed
ings which are of such a nature as to pre\·ent my apprO\·al of this issue of bonds 
without further information correcting the objections which I have in mind. 

Tested by the case of Gas a11d Water Co. vs. City of E!;,.ria, 57 0. S. 374, the 
resolution of the village council under date of June 24, 1918, providing for the sub
mission of the bond issue proposition to a vote of the electors, seems to be one of a 
general nature within the provisions of Section 4224 General Code, and, as such, 
required to be passed in conformity to the provisions of said section; that is, by 
being fully and distinctly read on three different days or on suspension of this 
rule by a three-fourth's vote of all elected members of council. It does not ap
pear that this resolution was passed in conformity to the provisions of this section. 

The transcript does not show how the returns of the vote cast at the election 
on the bond issue proposition were canvassed. Section 3931 General Code, pro
viding authority for the issue of deficiency bonds, does not prescribe the machinery 
with respect to the election on the bond issue proposition required by said section, 
but I take it that the returns of the vote on the election provided for in this sec
tion should be made in the manner required with respct to bond issue elections 
under the Longworth Law (Section 3945 General Code); that is, in the manner re
quired as to regular elections in the rr.unicipal corporation for the election of offi
cers thereof (see Section 5114 G. C.). 

There is nothing in the transcript to indicate the legal character of the meeting 
of council under date of August 19, at which was adopted the ordinance providing 
for the issue of the above bonds. The transcript recites that said meeting was an 
adjourned meeting. This being so, it is evident that the legal character of the 
meeting of August 19, 1918, in turn depends upon the legal character of the meeting 
from which the adjournment was made. The question of the legality of this meet
ing becomes one of vital importance for the reason that one of the members of 
council was absent. 

The same observation may be made with respect to the meeting of council 
under date of June 24, 1918, at which was adopted the resolution providing for the 
submission of the bond issue question to the vote of the electors of the village. 
However, any defect in the 1egal character of this meeting is probably cured by the 
fact that, apparently, said meeting wa5 attended hy all the rr:embers of council. 

The transcript shows that the ordinance providing for this issue of bonds was 
so passed on a suspension of the rule requiring ordinances of a general nature to 
be read on three different days. It does not affirmatively appear, however, that the 
vote on the suspension of said rule was taken by yeas and nays and entered on the 
records of council. 

The objections last before considered herein can probably be cured by further 
information, but, in rr.y opinion, the defect in the ordinance with respect to the 
provision therein made for interest and ~mking fund levies is so defective as to 
require me to disapprove this issue of bonds and to advise you not to purchase 
th same on the present legislation of the council of said village. 

I am enclosing herewith the transcript for return to the village officials. 
Very truly yours, 

JosEPH ~fcGHEE, 
Attomey-Ge11eral. 
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1664. 

APPROVAL OF BOXD ISSUE OF SCOTT TO\VXSHIP RURAL SCHOOL 
DISTRICT, :\IARIOX COUXTY-$30,000.00. 

CoLUMBtJS, OHIO, January 6, 1919. 

Industrial Commissio11 of 0/zio, Columbus, 0/zio. 

GENTLEMEN :-

In Re: Bonds of Scott Township Rural School district, :\farion 
county, Ohio, in the sum of $30,000.00, for the purpose of purchasing a 
site for, erecting and equipping a centralized school building in said 
school district. 

I have carefully examined the corrected transcript of the proceedings of the 
board of education of Scott Township Rural School district, :\!arion county, Ohio, 
relating to the above issue of bonds and find said proceedings to be in conformity 
to the provisions of the General Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid and 
subsisting obligations of said school district, to be paid according to the terms 
thereof. 

N" o bond form of the bonds to be printed covering said issue was submitted with 
the transcript, and I am therefore retaining said transcript until proper bond forrr.· is 
submitted and approved. 

1665. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-Ge11eral. 

APPROVAL OF BOND ISSUE OF THE CITY OF ST. :\IARYS, AUGLAIZE 
COUNTY, OHI0-$20,000.0q. 

CoLtJMBtJS, OHIO, January 6, 1919. 

Industrial Commission of 0/zio, Columbus, Ohio. 

· GENTLEMEN :-

In Re: Bonds of the city of St. :\farys, Auglaize county, Ohio, in the 
sum of $20,000.00, for the purpose of extending, enlarging and improving 
the combined electric light and waterworks plant of said city. 

I have carefully examined the corrected transcript of the proceedings of the 
council and other officers of the city of St. :Marys, Ohio, relating to the above 
issue of bonds, and find the same to be in conformity to the provisions of the Gen
eral Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the 
above issue will, when the same are properly executed and delivered, constitute 
valid and binding obligations of said city, to be paid in accordance with the terms 
thereof. 
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:!\o bond form of the bonds to be printed conring said issue was submitted 
with the transcript, and I am therefore holding the transcript until proper bond 
form is submitted and approved. 

1666. 

Yery truly yours, 
JoSEPH ~IcGHEE, 

Attorney-General. 

APPROVAL OF ROXD ISSL"E OF DELAWARE CITY SCHOOL DISTRICT, 
DELAWARE COUXTY, OHI0-$17,426.40. 

Cou;::~mus, OHIO, January 6, 1919. 

Industrial Commission of 0/zio, Columbus, Ohio. 
GENTLEMEN :-

In Re: Bonds of Delaware City School district, Delaware county, 
Ohio, in the sum of $17,426.40, for the purpo~P. of funding and thereby 
extending the tirr.e of payment of certain legal indebtedness of said school 
district which from its limits of taxation it is unable to pay at maturity. 

I have carefully examined the transcript submitted of the proceedings of the 
board of education of Delaware City School district, relating to the above issue 
of bonds, and find the same to be in conformity to the provisions of the General 
Code of Ohio relative to bond issues of this kind. 

I am therefore of the opinion that properly prepared bonds covering the above 
issue will, when the same are properly executed and delivered, constitute valid and 
binning obligation~ of said school district, to be paid in accordance with the 
terms thereof. 

No bond form of the bonds to be printed covering said issue was submitted 
with the transcript, and I am therefore holding the transcript until proper bond 
form is submitted and approved . 

1667. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

MUNICIPAL CORPORATIOXS-COUXCIL OF CITY AUTHORIZED TO 
E:\IPLOY PERSOX TO OBT AIX \Y AIVERS. 

Council of a city has authority to employ a person to obtain waivers of the 
special assessment limitations from owners of property abutting upon the improve
ment and may fix the compensation of such person at so much Per hour. 

CoLL'MBcs, OHIO, January 6, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of Xovember 22, 1918, you submit the following 
question: 
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"The council of the city of Barberton, Ohio, has passed an ordinance 
providing for the employment of a person to obtain waivers of the 
special assessment limitations from property owners abutting upon certain 
proposed sewer improvements, and fixed his compensation at 40 cents per 
hour for time actually employed in obtaining these waivers. Council has 
further elected a man to this position. 

Question: Is such procedure legal?" 

Section 4210 General Code provides as follows : 

"Within ten days from the commencement of tJ:!eir term, the merr.bers 
of council shall elect a president pro tern, a clerk, and such other employes 
of council as may be necessary, and fix their duties, bonds and compensa
tion. The officers and employes of council shall serve for two years, but 
may be removed at any time for cause, at a regular meeting by a vote of 
two-thirds of the members elected to council." 

Under the provisions of this section, council has authority to provide for such 
other employes " as may be necessary, and fix their duties, bonds and compensation." 

The question arises, as to whether or not the person employed, as stated in 
your inquiry, is to be considered as an employee of council and whether the duties 
which he wants to perform are for the purposes of legislation. 

The first sentence of Section 4211 General Code reads : 

"The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever and it shall neither appoint nor con
firm any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. * * *." 

From this section the powers of council are legislative only. Section 3818 
General Code provides in part as follows : 

. "A notice of the passage of such resolution shall be served by the 
clerk of council, or an assistant, upon the owner of each piece of property 
to be assessed, in the manner provided by law for the service of summons 
in civil actions. * * *" 

This section makes it the duty of the clerk of council to serve notices of the 
passage of resolution by council, declaring the necessity of making a public im
provement to be paid for in whole or in part by special assessments. 

Section 3819 General Code limits the amount of assessments which may be 
placed against abutting property. This section reads: 

"The council shall limit all assessments to the special benefits conferred 
upon the property assessed, and in no case shall there be levied upon any 
lot or parcel of land in the corporation any assessment or assessments for 
any or all purposes, within a period of five years, to exceed thirty-three 
and one-third per cent of the actual value thereof after improvement is 
made. Assessments levied for the construction of main sewers shall not 
exceed the sum that in the opinion of council would be required to con
struct an ordinary street sewer or drain of sufficient capacity to drain or 
sewer the lots of lands to be assessed for such improvement, nor shall 
any lots or lands be assessed that do not need local dl"ainage or which 
OJ,re provided therewith." 
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The question then arises as to whether or not abutting property owners may 
waive by contract or otherwise, the limitations provided for in Section 3819 Gen
eral Code. 

In the case of Thornton vs. City of Cincinnati, 4 C .C. X. S., 31, the first branch 
of the syllabus reads: 

"The constitutional limitations as to the amount of an assessment for 
a street improvement may be waived by contract or by the conduct of the 
parties 1'11 pais." 

It appears, therefore, that an abutting property owner may waive by contract, 
the limitations placed by statutes upon the arr.ount which council may levy against 
property by way of special assessments for improvement. The purpose therefore 
of securing waivers of the special assessment limitations was to lay the foundation 
for legislation seeking to make the improvement in question and to make an assess
ment in excess of the amount limited by statute. This is a legislative function and 
it is proper for council to employ a person to obtain such waivers and it may fix 
a compensation of such person at so much per hour. 

It is my opinion, therefore, that the procedure as stated by you is legal. 

1668. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF AD1IIN"ISTRATION-METHOD OF TRANSFER OF CATTLE 
TO OHIO SOLDIERS' AXD SAILORS' ORPHANS' HOME. 

Cattle may be trmzsfcrrcd from board of administration to Ohio Soldiers' and 
Sailors' Orphalls· Home b)' appraiscmellt mzd purchase. 

CoLUMBUS, OHIO, January 6, 1919. 

HaN. A. V. DoNAHEY, Auditor of State, Coolumbus, Ohio. 

DEAR SIR:-You have handed me a letter addressed to you by Governor Cox, 
under date of December 19, wherein he states: 

"I am very anxious to establish a better herd of cattle at Xenia. The 
output of milk is very low-in fact it hardly justifies the feed, but that is 
because the grade of stock is very inferior. I am anxious to transfer fif
teen or twenty head of registered Holsteins from the state farm to Xenia. 
In view of the divided responsibility in the conduct of the Xenia Home, I 
would like to have you advise how the transfer can be legally made by the 
board of administration." 

The Ohio Soldiers' and Sailors' Orphans' Home is, as yor. know, under the 
jr.risdiction of a board of trustees, the same not having been placed in charge of 
the Ohio Board of Administration when the various institutions of the state, benev
olent and penal, were placed in charge of said board of administration. 

While it has been the policy of the state that each department is entirely 
separate and there has been no way until the enactrr.ent of the state purchasing 
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department act, 107 0. L., 422, for the transfer of property in charge of one de
partment to that of another, except by agreement between the parties, nevertheless, 
I believe that it would be perfectly legal to proceed in conformity with the pro
visions of Section 196-12 et seq., 107 0. L., 425, and permit the state purchasing 
agent to inventory and appraise the cattle in question and turn the same over at 
the appraised value to the Xenia home. 

While it is true that the Ohio Board of Administration and the educational 
institutions of the state are expressly exempted from the provisions of the state 
purchasing agent's department act, nevertheless, and in order that the transfer may 
be properly evidenced and the responsibility of the Ohio Board of Administration 
in regard to the cattle may terminate, it would seem to me that the plan outlined 
would be satisfactory, or if the Xenia Home and the Ohio Board of Administra
tion can themselves agree upon a price for the cattle and there are funds available 
to the Xenia horr.e for the purchase of said cattle, the Ohio Board of Administra
tion could sell said cattle to the Xenia home, receiving in return a state warrant 
for the purchase price thereof. 

Either of the above suggestions if followed would, as I see it, legally transfer 
the custody of the cattle from the Ohio Board of Administration to the Xenia home. 

1669. 

Very .truly yours, 
JosEPH McGHEE, 

Attorney-General. 

PROSECUTING ATTORXEY-:METHOD OF PAYMENT OF ASSISTANTS, 
CLERKS AND STEXOGRAPHERS DEPE~DS ON. 

Whether or 11ot the assistauts, clerks a11d stenographers in the office of the 
prosecuting attorney are eutitled to compeusation 011 the strict time basis as distin
guished from the basis of the official year of the prosecuting' attorneys, depends 
upon the manner in which he has fixed their compensation. 

CoLl:MBUS, OHIO, January 6, 1919. 

HoN. JoHN V. CA:IIPBELL, Prosecuti11g Attorne:y, Cincinnati, Ohio. 

DEAR SIR :-Under date of December 28, 1918, Hon. ·walter l\f. Locke, assist
ant prosecuting attorney of Hamilton county, requested my opinion upon a question 
which I may state as follows: 

The official year of the prosecuting attorney begins and ends on the first Mon
day in January. As a result of this fact, the term of office whi.tl -commenced in 
1917 will be five days longer than two calendar years. 

Should the assistants, clerks and stenographers appointed by the prosecuting 
attorney, under Section 2915 of the General Code, receive compensation for such 
service as they may render during these five days in 1919? 

I have phrased the question substantially as l\fr. Locke has asked it. One 
way of answering it would be to say that of course the assistants, clerks and sten
ographers are to receive compensation for these five days the sarr.e as for any 
other days. I apprehend, however, that what :.\Ir. Locke desires to know is 
whether or not compensation for these five days should be paid to these persons 
in addition to the compensation which by this time has been paid to them, or their 
predecessors in position during the two years, and amounting to twenty-four 
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full months' salary. In other words, assuming that a ginn a,;~istant proo;ccuting 
attorney served during the entire official term, woulcl he be entitled to twenty
four months salary only, on the theory that he was employed hy the official year, 
or to salary for twenty-four months and fi\·e days as a fractional part of another 
month? 

Sections 2914 and 2915 of the General Code are as follows: 

Section 2914.-"0n or before the first ::"\Ionday in January of each 
year in each county, the judge of the court of common pleas, or if there 
bt: more than one judge, the judges of such court in joint session, may fix 
an aggregate sum to be expended for the incoming year, for the com
pensation of assistants, clerks and stenographers uf the prooecuting attor
ney's office." 

Section 2915.-"The prosecuting attorney may appoint such assistants, 
clerks and stenographers as he deems necessary for the proper perforn:
ance of the duties of his office, and fix their compensation, not to exceed 
in the aggregate the amount fixed by the judge or judges of the court of 
common pleas. Such corr.pensation after being so fixed shall be paid to 
such assistants, clerks and stenographers monthly from the general fund 
of the county treasury upon the warrant of the county auditor." 

It is reasonably clear that the allowance made by the common pleas judge, or 
judges, covers the official year, and not the calendar year. In this respect it differs 
from the allowance made by the county commissioners for clerk hire in other 
offices of the county under Section 2980 of the General Code. That allowance is, 
"for the year beginning January first next thereafter"; while the allowance to 
be made under Section 2914 is "for the incoming year," and must be granted "on 
or before the first ::"llonday in January of each year." 

But it by no means follows that because the prosecuting attorney is limited 
to a certain allowance as the aggregate sun: which he may pay out to assistants, 
clerks and stenographers for their compensation during an official year of his term 
beginning and ending on the first ~Ionday in January, he must fix their compen
sation with reference to such official year. On the other hand, he is given com
plete liberty by Section 2915 with respect to their appointment and the compensa
tion which they shall have. They hold their positions at his pleasure, subject to 
civil service regulations, and they are to receive such compensation as he pre
scribes. It need not be by way of annual salary; it may indeed be on the per 
diem basis, or in proportion to the services rendered, if he so fixes it. To be 
sure, such compensation is to he paid "monthly * * * upon the warrant of the 
... ounty auditor." But this payment is to be made only upon some sort of voucher 
drawn by the prosecuting attorney, for the section does not provide that the action 
of the prosecuting attorney shall be certified to the county auditor in any way; 
so that the county auditor would not know what compensation was due at any 
time to any particular assistant, clerk or stenographer, unless he would have the 
prosecuting attorney's voucher to show it. ::"\Ioreover, the section docs not say that 
the compensation which is to he paid "monthly," shall he in equal installments, as 
sorr.e statutes dealing with similar matters expressly pro\·icle. 

These considerations lead me to the conclusion that l.Ir. Locke's question can
not be answered by any general statement; whether or not the assistants, clerks and 
stenographers appointed by a given prosecuting attorney are to receive annual 
salaries based upon the official year, depends upon the manner in which the prose
cuting attorney has fixed their respective compensations. It is possible for him to 
fix such compensation in that manner, in which event the persons entitled to such 
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compensation would receive twenty-four months' salary for performing services 
during the entire official term, though that might be five days more than two calen
dar years. On the other hand, he might fix the salaries at so much per month. 
The proper interpretation of such an act on his part would seem to be such as to 
require payment on a strict time basis, and to entitle the persons whose compen
sation rr.ight be so fixed to salary for twenty-four months and five days who have 
served throughout the official term mentioned by Mr. Locke. 

1670. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

BOARD OF AGRICULTURE-SECRETARY OF AGRICULTURE AUTHOR
IZED TO APPOINT EXPERT. 

Under the provisions of tlze act creating the board of agriculture, the secretary 
of agriculture has the authority to appoint a person skilled rin matfers pertaining to 
game birds and game preserves wzd pay him his compensation out of the fund 
created from license fees, after being duly appropriated by the general assembly. 

CoLUMBUS, OHio, January 6, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 

DEAR SIR :-I have your communication of December 16, 1918, as follows: 

"The Board of Agriculture of Ohio desires, if lawful, in exercising its 
general control in all matters pertaining to the protection, preservation and 
propagation of game birds, game animals and fish within the state, as pro
vided in Section 1390 General Code, to employ some skilled indi
vidual who shall devote his exclusive tin:e in connection with the ex
ercise of such control. It is designed particularly to establish many new 
game preserves throughout the state, and to exercise more care and study 
over game preserves already established. The duties of such individual, 
as proposed, would be largely as manager thereof. The board has funds 
accumulated under Section 1423. 

The board desires to know whether it would have jurisdiction to em
ploy such person and pay his salary out of funds arising by virtue of Sec
tion 1423 General Code. These duties are to be separate from the ad
ministrative duties under the direction of the chief warden." 

The answer to your question must be derived from a construction placed upon 
two or three sections of the General Code as they are found in 107 0. L. 

Section 1087 G. C., 107 0. L., 461, makes this provision: 

"He (the secretary of agriculture) shall appoint all heads of bureaus, 
experts, inspectors, wardens, clerks, stenographers and all other assistants 
and employes and shall fix their compensation within the limits prescribed 
by law." 

This provision is somewhat peculiar in that it does not state that he shall ap-
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point "all other assistants and employes" that rr.ay be necessary to enable him to 
perform the duties placed upon him under the act. Xeither does the act anywhere 
else make such a prO\·ision. The act provides in other places for heads of bu
reaus, experts, inspectors and wardens, but it does not prodde for clerks, stenog
raphers and all other assistants and employes. But, it is my opinion that the 
intention of the legislature, in enacting this provision was that the 'ccrrtary of 
agriculture should have the authority to appoint all the clerks, stenographers and 
all other assistants and employes that might be necessary to enable him to perform 
the duties which devolve upon him under the law, that is, provided he keeps their 
compensation within the limit' prescribed hy law. Of course, it must be kept in 
mind, in reference to this matter, that Section 1087-2 provides that all his appoint
ments made under and by virtue of this act shall be made with the approval of the 
Board of Agriculture. 

\Vith this general power in mind, let us turn to the provisions of Section 1390 
G. C., 107 0. L., 486. This section reads in part : 

"The secretary of agriculture shall have authority and control in all 
matters pertaining to the protection, preservation and propagation of song 
and insectivorous birds, game birds, game animals and fish within the state 
and in and upon the waters thereof. * * * and so far as funds are 
provided therefor, shall adopt and carry into effect such measures as he 
deems necessary in the performance of his duties." 

Here we find language that is very broad in its terms. The secretary of ag
riculture has full authority and control in reference to the matter of the preser
vation and propagation of game birds and in performing this duty he shall adopt 
and carry into effect such measures as he deems necessary in the performance of his 
duties. Now it is quite evident that the secretary of agriculture personally cannot 
perform all the duties which devolve upon him under and by virtue of this act, 
and therefore Section 1087, above quoted, provides that he may appoint all neces
sary assistants and err.ployes to enable him to carry out and perform the duties 
which devolve upon him under the law. These two sections taken altogether would 
seem clearly to authorize the s<'cretary of agriculture to appoint or employ some 
skilled individual who shall devote his whole time in connection with the pro
tection, preservation and propagation of game birds, and game preserves which 
may be established over the state for the purpose of preserving, protecting and 
propagating said birds. 

The question is ~aised as to how this appointee could be paid. As quoted 
above, the secretary of agriculture has the power to appoint and fix the salary, 
subject to the approval of the board of agriculture, of all his appointees. The 
salary so fixed, of course, would have to be kept within the appropriation made 
by the general assembly for the uses and purposes of the secretary of agriculture 
and the board of agriculture. 

Section 1423 G. C., 107 0. L., 488, provides for the license fees to be paid for 
the granting of consent to hunt and fish within the state and then further provides: 

"The moneys receh·ed as license fees, other than the amounts paid to 
clerks as their fees, shall be paid into the state treasury to the credit of a 
fund which is hereby appropriated for the use of the secretary in the 
preservation and protection of birds, game birds, game animals and fish." 

The section proceeds further to the effect that at least fifty per cent of the 
money arising from all such licenses shall be expended by the secretary for the 
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purchase and propagation of gan:e birds and game animals. Now if it is neces
sary, to enable the secretary of agriculture to preserve and protect gan:e birds, that 
he appoint some one skilled along this line to assist him, then I know of no pro
vision of law which would prevent his appointing such a person and fixing his 
salary, subject to the appropriation made by the legislature, and subject to the ap
proval of the board of agriculture, and paying for the same out of moneys de
rived from license fees and appropriated by the general assembly. It is to be noted 
in Section 1423 G. C. that this money is already appropriated, but an appropriation 
cannot last for a period longer than two years, and hence if this section is not 
re-enacted at the coming session of the General Assembly, it would be necessary 
for the legislature to appropriate the money in said fund for the uses and purposes 
of your department. 

Of course, in making said appointment you will have to take into consideration 
the question as to whether the civil service laws of the state apply to the same or 
not. Very truly yours, 

1671. 

JosEPH McGHEE, 
Attorney-General. 

BOARD OF EDUCATIOX-CITY-RDIOVAL OF :ME~IBER FRO:\I DIS
TRICT CREATES VACANCY. 

If a member of the board of education of a city school district removes from 
the district a vacancy is thereby caus_ed m the board and is filled under the pro
visions of Section 4748 G. C. 

CoLUMBUS, OHIO, January 6, 1919. 

Bureatt of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-You request my opinion on the following n:atter: 

"If a member of the board of education of a city school district re
moves from the district, does it cause a vacancy as provided in Section 
4748 of the General Code of Ohio?" 

The said Section 4748 G. C. reads in part as follows: 

"A vacancy in any board of education may be caused by * * * noll

residence, * * * removal from the district, * * *. Any such va
cancy shaH be filled by the board at its next regular or special meeting, 
or as soon thereafter as possible, by election for the unexpired term. A 
majority vote of all the remaining members of the board may fill any 
such vacancy." 

The above section is general and applies to all boards of education and the 
language is so clear and explicit that to attempt a construction of same would 
simply mean a repetition of the words used in said section. 

Upon inquiry, however, I find that the doubt as to its applicability arose from 
the fact that Section 4704 G. C., formerly provided that: 

"Members elected at large must be electors of the city school district 
and members elected from sub-districts must be electors of the said sub-
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districts from which they are chosen, or of the territory attached to the 
sub-district for school purposes. A removal of a member of the board 
from such sub-district, territory or city district shall vacate his office." 

The above quoted section was repealed in 1913 and an entirely new section was 
enacted in its place and which new section referred to matters other than the resi
dence of members of boards of education. 

Section 4748 was a part of the General Code at the same time Section 4704 
read as above quoted, and the fact that in the two sections of the code it was pro
vided that a removal of a member of the board from the district should vacate the 
office of such rr.ember would not of itself add anything to or take anything from 
the force of the language in either section. The Lest that can be said is that at 
the time both sections were a part of the code, boards of education in city districts 
would be governed by Section 4704 and boards of education in other than city dis
tricts would be governed by Section 4748. Section 4748 being a general section, applies 
to city boards of education just the same as to village boards and others, so that 
the repealing of the former Section 4704 does not in my opinion change the law in 
relation to a vacancy being created when a member removes from the school 
district. 

Answering your question specifically, then, I advise you that if a member of 
a board of education of a city school district removes from the district, a vacancy 
is thereby created in the city board of education, and the same must be filled as is 
provided by Section 4748 of the General Code of Ohio. 

1672. 

Yours very truly, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMl\liSSIOXERS-PROCEEDS OF BOXDS SOLD UNDER 
SECTIO~i 6929 CAXXOT BE USED FOR COUXTY'S SIIARE STATE 
HIGHWAY L\IPROVEl\1EXT, BUT l\WST PASS TO SINKIJ'\G FUND. 

When bonds are sold under the provisions of Section 6929 G. C. by the county 
commzsszoners, the proceeds of such sale cannot be used to take care of the cozm
ty's proportion of the cost and cxpe11sc of said improvement, if the same be con
structed under the jurisdiction of the state lziglm:ay commissi01zer. The proceeds 
of said bonds issued not used for the purposes for which tlze bonds were sold 
would pass into the sinking fund, or debt fund, of the county. 

CoLUMBUS, OHIO, January 6, 1919. 

Ho!<. J. H. MussER, Prosecuti11g Attor11ey, l¥ apako11eta, Ohio. 

DEAR Sm :-I have your communication of December 18, 1918, which reads as 
follows: 

"Some time ago our county commtsstoners, under proceedings to im
prove a county road, provided for the improvement of a road in our 
county, the costs being assessed on the lands within one mile of either 
side of the said improvement, bonds were sold, a contract for the improve
ment let, and the assessments are now being collected, about three pay
ments having been made. The contractor did not complete his contract, 
or do any work thereunder, and the tin:e for the completion of the con-
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tract has not expired. Since the contract was let this particular road has 
been designated .by the State Highway Commissioner as an inter-county 
highway. 

The comrr.issioners desire to know if there is any manner in which they 
can take the funds arising from the sale of bonds, which are now in the 
county treasury, which bonds were issued under proceedings to improve 
a county road, and use the same in cooperation with the state, county and 
townships through which this road passes, and have the road improved 
as a state road, by the State Highway Commissioner. 

The commissioners feel that if they must proceed and improve the 
road as a county road, that it will be a waste of money, as the improve
ment was not to be one of lasting quality, and that in the course of a very 
few years this road will necessarily be improved under the State High
way laws." 

I presume that this improvement was begun under the Cass Act, and there
fore I desire to call your attention to Section 6929 of said act. 

This section provides for the issuing of bonds by the county commissioners 
for a road improvement, and then concludes: 

"The proceeds of such bonds shall be used exclusively for the pay
ment of the costs and expenses of the improvement for which they are 
issued." 

In an opinion rendered by me to Ron. G. 0. McGonagle, prosecuting attorney, 
McConnelsviile, Ohio, as of date June 3, 1918, I passed upon language exactly sim
ilar to that above quoted, and passed upon a state of facts which are so nearly 
similar to the facts which you submit that I deem it not necessary to reason at 
length in reference to the law which should be applied to the state of facts you 
submit. 

I enclose you a copy of said opinion for your consideration. 
From the provisions of Section 6929 G. C. just quoted, and from the opinion en

closed, it is my opinion that the county commissioners could not use the proceeds 
realized from the sale of said bonds to pay the proportion of the cost and expense 
of the road irr:provement under the jurisdiction of the State Highway commis
sioner, and that if said funds are not used for the purpose for which the bonds were 
sold, they would immediately pass into the sinking fund of the county for the re
demption of the bonds so issued by the county . 

1673. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY COMMISSIONERS-REFUSIXG TO ACCEPT PERSON HAVING 
LEGAL RESIDENCE THEREIX FRO:\I COUXTY TO WHICH SUCH 
PERSON REMOVED, ARE LIABLE FOR POOR RELIEF FURNISHED 
BY LATTER COUNTY IN OHIO STATE SANITORIUM. 

( 1) A person has a legal residence in that county in which he has contin-. 
uously resided for a period of twelve consecutive months and during said period; 
has not received any relief under the provisio11s of law for the relief of the poor. 

(2) If the proper authorities of a county in which a person lias a legal resi-
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de11ce refuses to accept such persmr from a cormt:y tn <drich Ire has later rcmoz•cd, 
aud said latter county furnishes uecessar:y relief to the p,·rsoil, thm said count::; has 
a right of action against the count::> iu zdrich tire person has u fcyaf residence for 
expenses so incurred iu frmri.rlriug relief. 

CoLL'IIm·s, Omo, January o, 1919. 

Hox. LEwis F. H.\LE, Prosecuting Attor11c:y, BcllcfoHtaiHe, Ohio. 

DEAR Sm:-I have your communication of December 19, 191~, which reads as 
follows: 

"The county commiSSioners of Logan county were requested to care 
for one Davis. Tm·estigation showed that Davis had been in Logan county 
only four days when this assistance was asked; that he had been brought 
from Putnam county by .his son, a hoy only about eighteen years of age, 
and who found after bringing him here that he was unable to care for 
him, and who himself had been in Logan county only ahout six months. 

Said Davis had been living in Putnam county for two years prior to 
his being brought to this county, living with a preacher, his brother-in
law, with whom he had been staying for years; that he with the preacher 
had moved to Putnam county from Van \\'ert county, having lh·ed there two 
years. 

The infirmary superintendent of Logan county warranted him back to 
Putnam county; Putnam county refused to receive him. Thereupon Logan 
county had to take charge of him; sent him to :\It. Vernon to the tuber
culosis hospital. :1\ow Logan county has a hill from said hospital for 
clothing and care for said Davis. 

Questio11 1 : \Vhere is Davis a proper county charge? 
Question 2: Has Logan county a remedy against Putnam, or any 

other county, for any bills which it may pay for the care of said Davis? 
Davis has not heen self-sustaining, hut supported hy his brother-in

law, the preacher." 

There are several sections of the General Code which will have to be con
sidered carefully in order to determine the answers which should be given to 
your questions. Possibly the one which lies fundamentally at the hasis of your 
questions is Section 3477 G. C., which fixes the legal settlement of persons who 
must be afforded relief by the public. This section reads in part as follows : 

"Each person shall be con,idered to ha\'C ohtaincd a legal settlement in 
any county in this state in which he or she has continuously resided and 
supported himself or herself for twelve consecutive months, without relief 
under the provisions of law for the rclid of the poor, subject to the fol
lowing exceptions: (then follows two exceptions)" 

It will be noted in this section that a person docs not ohtain a legal settle
ment in any county in this state unless he has continuously resided therein for a 
period of twelve consecutive rr.onths and during those twl'lve months has sup
ported himself without relief under the provisions of law for the relief of the poor. 

The next section possibly that ought to he COIJ>idcrcd is Section 3481 G. C., 
wherein provision is made that when complaint is marie to the township trustees 
or to the proper officers of the municipal corporation that' a person therein requires 
public relief or support, investigation shall be made as to the county in the state in 
which the person complained of is legally settled. If it should be ascertained that 
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his legal settlement is in some county other than the one in which he resides at 
the time complaint is made, then Sections 3482 and 3483 G. C. apply. These sec
tions read as follows: 

Section 3482.-"\Vhen it has been ascertained that a person requmng 
relief has a legal settlement in some other county of the state, such trus
tees or officers shall immediately notify the infirmary directors of the 
county in which the person is found, who, if his health permits, shall im
mediately ren:ove the person to the infirmary of the county of his legal 
settlement. If such person refuses to be removed, on the complaint being 
made by one of the infirmary ·directors, the probate judge of the county 
in which the person is found shall issue a warrant for such removal, and 
the county wherein the legal settletr.ent of the person is, shall pay all 
expenses of such removal and the necssary charges for relief and in case 
of death the expense of burial if a written notice is given the infirmary 
directors thereof within twenty days after such legal settlement has been 
ascertained." 

Section 3483.-"Upon refusal or failure to pay such expenses, such 
infirmary directors may be compelled so to do by a civil action against them 
by the board of infirmary directors of the county from which such persou 
is removed, in the court of common pleas of the county in which such 
ren:oval is made. If such notice is not gh·en within twenty clays after 
such directors ascertain such person's residence, and within ninety days 
after such relief has been afforded, the directors of the infirmary where 
such person belongs shall not be liable for charges or expenditures ac
cruing prior to such notice." 

Of course in these sections at the present time "county coommissioners" would 
have to be substituted for the term "infirmary directors." 

From the facts which you set out in your communication ).Ir. Davis, of course, 
had not gained a legal settlement in Logan county, inasmuch as he had resided 
there for a period of only four days prior to the time that application was made 
for relief. \Vhen this was ascertained notice was given to the proper authorities 
in Putnam county that Davis was residing in Logan county and was in need of 
assistance; the Putnam county officials refused to take any jurisdiction over the 
matter and the county commissioners of Logan county then furnishe<.l relief. It 
seems to me that under the provisions of Sections 3482 and 3483 G. C. the county 
of Logan would have a clairr. against the county of Putnam for all expenses inci
dent to the care and support of 1\Ir. Davis. Section 3483 specifically provides that 
upon refusal or failure to pay such expenses, that is, the expenses of the removal 
of the indigent person to his proper county, and also the necessary charges for 
relief, then the county commissioners may be compelled to do so by a civil action 
against them by the board of county commissioners of the county in which such 
person resides or from which such person is removed. It provides then that notice 
must have been given within twenty days after the fact was ascertained of such 
person's residence, and within ninety days after such relief has been afforded. 

As I understand it these conditions have been complied with. ).fy predecessor, 
Hon. Timothy S. Hogan, in an opinion rendered June 15, 1911, (Vol. II Annual Re
port of the Attorney General, 1912, p. 1113) laid down the following principle in 
placing construction on these two sections: 

"So, also, the same section provides that if the person refuses to be 
removed the probate judge of the county shall, upon complaint of the in-
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firmary directors, issue a warrant for remO\·al, rtc. Ha,·ing regard to the 
same intent above referred to, I am of the opinion that whether or not 
there is any proceeding to corr.pel n:moval or to pay the expenses of re
moval, when the indigent per,;on is willing to be n:moved but the infir
mary directors of the county to which he belongs are unwilling to receive 
him, there is at least enot1gh in the sections to fix the liahility of the county 
to which the person belongs for expenditures made by the infirmary di
rectors of the county hy which the relief is actually extended." 

Here :\Ir. Hogan held that in the e\·ent that the county commissioner-; are not 
willing to receive a person who is properly chargeable to their county said county 
is liable for the expenses made by the county commissioner-; of the county by which 
the relief is actually extended. 

\\'hile these sections are somewhat uncertain in their provisions yet it is my 
opinion that :\Ir. Hogan was correct in the conclusion at which he arrived in said 
opinion, and I would, therefore, hold that if the prO\·isions of Section 3482 and 
3483 G. C. have been complied with by the proper authorities of Logan county, then 
the county of Putnam would be liable for the expenses incurred by Logan county 
in caring for :\Ir. Davis. 

It might be thought that the county commissioners of Logan county would 
not be justified in sending :\Ir. Davis to the tuberculosis hospital, but if in their 
judgment this was the orily proper way by which :\Ir. Davis could be treated, then 
it is my opinion that they would have authority to pursue such a course and that 
Putnarr. county would be liable for the expense incident thereto. If Putnam county 
is not desirous of paying expenses incurred by Logan county along this line, then 
the authorities of Putnam county should receive :\Ir. Davis and care for him them
selves. 

In this connection it might be well to call attention to Section 2544 G. C. This 
section reads as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided hy law, are of the opinion that the 
person complained of is entitled to admission to the county infirmary, they 
shall forthwith transmit a statement of the facts to the superintendent of 
the infirmary and if it appears that such person is legally settled in the 
township or has no legal settlement in this state, or that such settlement is 
unknown, and the superintendent of the infirmary is satisfied that he should 
become a county charge, they shall forthwith receive and provide for him 
in such institution, or otherwise, and thereupon the liability of the town
ship shall cease. The superintendent of the infirmary shall not he liable 
for any relief furnished, or expenses incurred by the township trustees." 

Here we find the provision that if one becomes a county charge the county 
comrr.issioners "shall forthwith receive and provicle for him in such institution 
(the county infirmary) ur ntlzcr<,·isc." The term "or otherwise'' is very broad and 
cmhodies within it the matter of outdoor n:lid. Cnder this term it seems to me 
clearly that the county commis;;ioners would have authority to plaLe :\Ir. Davis in a 
tuberculc»is hm.Jlital if they fed this to he the proper place for him under all the 
circumstances. Of course in tlH' ca'e ,nlnnit!l'd hy you :\lr. Davis did not become 
a county charge of Logan county. This for the reason that it die! not appear that 
he was "legally sl'!tlccl in the towmhip or has no legal settlement in this state, or 
that such >l'ttlcment i;; unknown." But right here is where the pro\"i,ions of Sec
tions 3482 and 3483 G. C. and the opinion of :\Jr. Hogan come into play. The su-



1658 OPINIONS 

perintendent of the infirmary of Logan county notified the county corr.m1sswners 
of Putnam county of the situation, but they refused to receive ::\Ir. Davis. Then it 
became the duty of the county commissioners of Logan county to take charge of 
him, and the expense incurred thereby became an obligation against Putnam county, 
and as said before, the county commissioners of Logan county in caring for him 
were warranted in placing him in the sanatorium at ::\It. Vernon and paying the 
expenses incident thereto, charging the same back against Putnam county. 

In connection with your questions it will be well to consider the provisions of 
Sections 1815-13 and 1815-14 G. C., which have to do particularly with the Ohio 
state sanatorium. They read as follows: 

Section 1815-13 G. C.-"lt shall be the duty of the board of state chAr
ities to make collections for the support of patients at the Ohio State sana
torium. When the superintendent of the Ohio State sanatorium shall re
port to the board of state charities that an applicant for admission to or 
an inmate of that institution or any person legally responsible for his sup
port is not financially able to pay the amount fixed by Section 2068 of the 
General Code, it shall be the duty of the board of state charities by its 
authorized agents to make a thorough investigation as is provided by law 
for such investigations in other institutions." 

Section 1815-14 G. C.-"lf after the investigation provided in the next 
preceding section it shall be found that said applicant or inmate or any 
person legally responsible for his support is unable to pay the amount fixed 
by law, said board of state charities shall determine what amount, if any, 
said applicant; or inmates or any person legally responsible for his support 
shall pay. The difference between the amount so determined and the 
amount fixed by Section 2068 of the General Code shall be paid by the 
county in which said applicant or patient has a legal residence. The amount 
so determined to be paid by the county shall be paid. from the poor fund 
on the order of the county commissioners." 

At first sight it might seem that these provisions would modify the conclusion 
above reached, but upon considering them carefully I do not think that they do. 
It must be kept in rr ind that ::\Ir. Davis has become a charge of Logan county due 
to the fact that Putnam county has refused to take charge of him. Logan county, 
in a sense, is, in the first instance, legally responsible for his support. ::\Ir. Davis 
did not make application for admis~ion to the sanatorium. Logan county made 
application. It made application for one of its wards to whom it was furnishing 
outdoor relief. Logan county is, in the first instance, in my opinion, liable for the 
cost incident to his being placed there. The county, and not the individual, had 
contractual relations with the sanatorium. Hence there are no grounds whatever 
for reporting this case to the board of state charities. Logan county, which is re
sponsible in the first instance for ::\Ir. Davis' support, is financially able to pay for 
his care and support. 

It might be thought that this bill should be presented by the sanatorium directly 
to Putnam county, and that Putnam county should pay the bill direct to the sana
orium, and this on account of the provision found in Section 1815-14 G. C., as fol
lows: "Shall be paid by the county in which said applicant or patient has a legal 
residence." As ::\Ir. Davis has a legal residence in Putnam county, it might be con
sidered that Putnam county should pay the charges direct to the sanatorium. This 
would undoubtedly be the case if ::\Ir. Davis had found his way into the sanatoriurr. 
through his own application; but it must he remembered that he came under the 
charge of Logan county and is its ward; that it is responsible for his care and sup
port and that it is instrumental in placing him in the sanatorium and that it is 
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evidently able to pay. Hence it is my opinion that Logan county, in the first in
stance, should pay the bill. It would then ha\·e a It-gal clain: against Putnam county 
for the amount paid as hereinbefore set out. 

Of course in reaching the above conclu;ion I am considering that :.\Ir. Davis 
has a legal settlement in Putnam county, that is, he resided in Putnam county for 
a period of twelve consecutive months immediately before moving to Logan county, 
and that during t!wse twelve succes,ivc months he received no relief under the pro
visions of law for the relief of the poor. The mere fact that he reccind support 
from his brother while living in Putnam county would not bring hirr. without the 
provisions of Section 3477. The support spoken of in that section must have heen 
support furnished under the provisions of law for the relief of the poor. If I un
derstand your questions correctly the above fully answers them: 

(1) Davis is a proper charge of Putnam county; and 
(2) Logan county has a right of action against Putnam county fqr expenses 

incurred by it incident to the relief furnished to :.\Ir. Davis provided the provisions 
of Sections 3482 and 3483 have been complied with. 

1674. 

V cry truly yours, 
JOSEPH 1\IcGHEE, 

Attonzey-Ge1teral. 

APPROVAL OF BOND OF TREASURER OF STATE AS CUSTODIA:\ OF 
THESTATEIXSURAXCEFUX~ 

CoLe~rnes, OHIO, January 7, 1919. 

HoN. ]AMES :.\I. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-Ron. Rudolph \V. Archer, state treasurer for the State of Ohio, 

elect, has subtnitted to me a bond in the sum of $100,000.00 conditioned for the 
faithful performance upon his part of the dutie> devolving upon him as custodian 
of the state insurance fund of Ohio, he becoming such custodian under and Ly 
virtue of his office as state treasurer. 

I have examined the bond submitted carefully and am of the opinion that it 
is correct in forrr. and in all respects complies with the laws of the State of Ohio. 
Inasmuch as under the statute you are to pass upon the sufficiency of the bond, and 
also to the effect that it is in compliance with the laws of the state, I am forwarding 
the same to you for your consideration, and will mail a copy of this opinion to 
Hon. Rudolph W. Archer. Very truly yours, 

1677. 

JosEPH .:\IcGHF.E, 
Attonzey-General. 

PROBATE COURT-:.\IUST C0:.\1:.\IIT PERSOX FOL'XD IXS,\XE AFTER 
IXDICT:.\IEXT TO LI:.\IA ST.\TE HOSPITAL. 

TV/zere a person is found to be insane after indictment, and be/ore sentenced 
tlze probate judye, 'l.clzen rccei1.·irzg a certificate to this effect, must commit such per
son to the Lima hospital, -u:lzere lze must remai11 lllltil lze is restored to reason. 

Cou·:\!IJl·~. Omo, January 8, 1919. 

RoN. JoHN V. CAMPBELL, Prosecuting Attomcy, Cillcimzati, Ohio. 
DEAR SIR :-I have your communication of December 31, 1918, which reads 

as follows: 



1660 OPINIONS 

"There has arisen m this county a question which we are respectfully 
submitting for your consideration. A prisoner, James Tate, was in
dicted here on two charges of robbery. These offenses were committed by 
Tate and a confederate. Tate's attorney, complying with Section 13608 of 
the General Code, filed a certificate of a physician that Tate was suffering 
from epilepsy. A h'earing was had as provided in this stction and Sec
tion 13609 and a jury found by unanimous verdict that Tate was insane. The 
insanity is based entirely on the fact that Tate is an epileptic and as such 
is irresponsible .. Probate Judge \Vm. H. Lueders of this county advises 
us that he will dismiss Tate when the matter is submitted to him as he 
has no authority to order Tate's confinement in any institution in this 
state. This is because Tate has not been a resident of the state a year. 
General Code Section 2044 provides that an epileptic, whose being at large is 
dangerous to the community shall be confined in the Ohio hospital for 
epileptics and his commitment and confinement to the hospital, care and 
custody while there and discharge therefrom shall be determined as is 
provided by law for the commitment and care of the insane; however, 
Section 2037 provides that a residence of one year is necessary before 
comrr.itment to this institution. Sections 1984 and 2003 cover the commit
ment of the criminal insane to the Lima state hospital. Sections 1985-4 
provides for the custody, care and special treatment of insane persons 
indicted or found to be insane. 

Please advise if it is your opinion that in all cases where persons are 
indicted and then found to be insane, whether epileptic or otherwise, they 
must under all circumstances be confined in the Lima state hospital, or if 
a person suffering with epilepsy and found to be insane by a jury should 
be committed to the Ohio hospital for epileptics. If it is your opinion 
that the latter step should be taken, please advise what action, in your 
opinion, should be taken in the case of Tate, who has not been a resident 
of this state for a year." 

In considering your question, let us first note a provtswn found in Section 
13614 G. C. to this effect, "If a per~on under indictment appears to be insane, 
proceedings shall be had as prO\'ided for persons not indicted because of insanity." 
This provision makes it necessary for us to consider Section 13577 G. C., which pro
vides in part as follows: "If a grand jury upon investigation of a person accused 
of crime finds such person to be insane, it shall report such finding to the court of 
common pleas. Such court shall order a jury to be impaneled to try whether or not 
the accused is sane at the time of such impaneling, and such court and jury shall 
proceed in a like manner as provided by law when the question of the sanity of a 
person indicted for an offense is raised at any time before sentence." This pro
vision makes it again necessary for us to turn to the provisions having to do with 
the trial of a person to ascertain whether he is sane or not when such person has 
been indicted, bt.t has not yet been sentenced. These provisions are found in Sec
tion 13608 to Section 13610 G. C. inclusive. Section 13608 G. C. reads as follows: 

"\Vhen the attorney of a person indicted for an offense suggests to 
the court in which such indictment is pending, and before sentence, that 
such person is not then sane and a certificate of a reputable physician to 
that effect is presented to the court, such court shall order a jury to be 
impaneled to try whether or not the accused is sane at the time of such 
impaneling. Thereupon a time shall be fixed for a trial, a jury shall be 
drawn from the jury box and a venire issued, unless the prosecuting at-



ATTORXEY -GE~"'"ER.\L. 1661 

torney or the attorney of the accu,;cd demand a "truck jury, in which 
case such jury shall be selected and summoned a,; rec1uired by law. The 
jury shall be sworn to try the question whether the accused is or is not sane 
and a true verdict given according to the law and the e\·idence, and, on 
the trial, the accused shall hold the affirmative." 

Section 13609 provides that three-fourths of the jurors may return a verdict 
as to the sanity or insanity of the per"on under trial. Section 13610 G. C. provides 
in part as follows: "If the jury finds him to be not sane, that fact shall be certified 
hy the clerk to the probate court, and the acctbed, until re>tored to n~ason, ;,hall 
be dealt with by such court as upon inrjue't had." That is, the prohate court, when 
the clerk thereof receives a certiticate to the effect that a certain person has been 
found not to be sane, must proceed with the 1r.atter of commitment just the same 
as if the probate court itself had made the inquest and found that the person being 
inquired about is not sane. Of course, what the probate court can do with the 
person in the way of committing him to some institution depends altogether upon 
the provisions of the statutes in reference to the particular case which he has in 
hand. Right here it might be well for us to notice another provision of this sec
tion, which is as follows: "If he is discharged, the bond given for his support 
and safe-keeping shall contain a condition that when restored to reason, he shall 
answer to the offense charged in the indictment, or of which he has been con
victed, at the next term of the court thereafter, and abide the order of such 
court." 

If this provision applies to the case which you have in hand, then it would ap
pear that the probate court might commit :\Ir. Tate to the proper hospital for the 
insane, and then if the superintendent thereof should deem it for the best in
terests of the public, he might discharge :\Ir. Tate upon a bond being given as 
provided in said provision of Section 13610 G. C. 

The matter of the discharge of an insane patient is set forth in Section 1964 
G. C., which reads as follows : 

"On consent and advice of the trustees, the superintendent may dis
charge any patient, from a state hospital for the insane, when he deems 
such discharge proper and necessary. Xo patient who in the judgment 
of the superintendent has homicidal or suicidal propensities shall be dis
charged. If, in the opinion of the superintendent, the condition of the 
patient at the tirr.e of discharge justifies it, he may permit him to· go to 
his home, or leave the institution unattended." 

But in connection with this matter, we must again note the provisions of 
Section 13614 G. C. This section provides, in part: "If such person is found to 
be insane, he shall be committed to the Uma slate hospital llllfil restored to 
reason, when the superintendent thereof shall notify the prosecuting attorney of 
the proper county, who shall proceed as providccl hy law with the trial of such 
person under indictment." 

It will he we11 for us to keep in minrl that Section 13n14 G. C. was originally 
a part of an act "to poviclc for the erection, organization and management of the 
Lima state hospital, being Section 13 of said act. This act deals exclusively with 
the matter of the Lima state hospital, and in this connection it will be well for us 
to note the provisions of Section 1985, G. C., which was originally Section 2 of said 
act. This section provides in part, "The Lima state ho,pital ~hall be used for the 
custody, care and special treatment of insane persons of the following classes: 
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1. * * * * *·* * 
2. * * * * * * * 
3. Persons accused of crime, but not indicted because of insanity. 
4. Persons indicted, but found to be insane." 

* * * * * * * *. 
It appears to me, that this section itself is broad enough to warrant the con

clusion that whenever a person has been indicted for a crime, and before sentence 
is found by special trial to be insane, then the indicted person must be com
n:itted to the Lfma state hospital. Of course, it might be held that even though 
this section provides that the Lima state hospital shall be used for certain classes 
of insane persons, yet the legislature did not intend that it should be the only hos
pital to which such persons might be committed. But I do not think the section 
would bear that construction. However, when we take into connection with this 
section, the provisions of Section 13614 G. C. above quoted, and when we remem
ber that 1985 and 13614 both formed a part of the same act, it seerr_s to me that 
the only conclusion to which one can arrive is, that if a person under indictment 
is found to be insane, then he must be committed to the Lima state hospital. If 
this conclusion is correct, then, under the provisions of 13610 G. C., the probate 
court would have no other course to pursue than to commit Mr. Tate to the Lima 
state hospital. 

Further, it is quite evident that Section 13614 negatives the idea that a person 
committed to said hospital, under the circurr.stances mentioned by you, may be 
discharged therefrom during the time of his insanity, because this section provides 
that he shall be committed to the Lima state hospital "wztil restored to reason." 

The above reasoning is all the more effective when we remember that Section 
1985 G. C., and 13614 G. C. are parts of a later enactment than Section 13608 G. C. 
et seq .. 

So that I would hold that the probate judge of your county has no authority 
to commit ::\Ir. Tate to the Ohio hospital for epileptics; neither has he any au
thority to discharge Mr. Tate. But under the provisions of Section 13610, and 
13614, G. C., he must commit Mr. Tate to the Lima state hospital, there to remain 
until he is restored fo reason. 

It must be kept in mind that l\-Tr. Tate was not found by the jury to be an 
epileptic. He was found by the jury to be insane. This is the only ground which 
would warrant the court in not proceeding with a trial in order to ascertain whether 
Mr. Tate is guilty of the crirr.e charged in the indictment or not. The provisions 
of Section 13608 G. C., et seq., are merely for the purpose of postponing a trial 
until an insane person becomes again sane, so that he can intelligently consult with 
his counsel and make the proper defense to the charge contained in the indictment. 

I note in your communication that you state that the physician filed an affi
davit to the effect that Mr. Tate was suffering from epilepsy. If this is strictly 
the nature of the affidavit, it possibly did not comply strictly with Section 13608, be
cause that section provides that the certificate of a reputable physician must be made 
to the effect that a person is not sane. But however that n:ay be, the court evi
dently decided that the affidavit was sufficient, and a special jury was impaneled, and 
the jury brought in a verdict to the effect that :\Ir. Tate was insane at the time of 
the impaneling of the jury. 

Under all these circumstances and conditioos, it is my opinion that the con
clusion above reached is correct. 

You state in your communication that the probate judge of your county con
templates discharging ::\Ir. Tate, for the reason that he has not been a resident of 
the state of Ohio for one year, and that he did not.contract the disease of epilepsy 
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while residing in this state. This idea is ha,cd on Section 2037 G. C., whic-h rr.akes 
such a provi,irm, but this applies merely to the matter of committing persons to 
the Ohio hospital for epileptics at Gallipoli;, and would not apply to the matter of 
committing persons to the Lima state hospital. 

1675. 

Very truly yours, 
JoSEPH ;\fcGHEE, 

Attorne::;-Gc11cral. 

APPROVAL OF ABSTRACT OF TITLE TO LOT XO. 55 OF WOOD BRO\\"N 
PLACE SUBDIVISIOX, COLl:";'IIBlJS, FRAXKLIX COUXTY, OHIO. 

CoLC:IIBl:S, Onw, January 8, 1919. 

Hox. CARL E. STEEB, Secretor)', Board of Trustees, Ohio State UuiversifJ,•, Colzwz
bus, Ohio. 
DEAR Sm :-T am in receipt of abstract of title co1 ering the following lot of 

land located in the city of Columbus, county of Franklin and state of Ohio, and 
described as follows: 

"Being lot Xo. fifty-five (55) of \\'ood Brown Place subdivision, as 
the same is numbered and delineated upon the recorded plat thereof, of 
record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

The facts and circumstances surrounding the title to this lot, as shown by the 
abstract, are of such a nature that it is difficult for one to gin satisfactory advice 
as to what the 'tate should do. The abstract show, thal Lhis property was sold 
for taxes to John Faust, Roy Ashwell, the owner, failing to pay the same. 

The records show that the lot was afterwards sold to T. B. ;\filler, said John 
Faust failing to pay the taxes thereon. The records further develop the fact that 
T. B. Miller failed to pay the taxes upon this lot and that at the February, 1916, 
sale of delinquent lands no one purcha>ed the lot for the taxes due upon it and that 
it was therefore forfeited to the state of Ohio. The state is now desirous of pur
chasing the lot. 

The !'ections of the General Code \1 hich relate particularly to the matter in 
question are Sections 5744 and 5746, which read a;, follows: 

"Section 5744.-Evcry tract of land and town lot offered for !-ale by 
the treasurer, as provided in the next preceding chapter, and not sold for 
want of bidders, shall he forfeited to the state. Thenceforth all the right, 
title, claim, and interest of the former owner or owners thereof, shall be 
considered as transferred to, and vested in, the state, to he disposed of as 
the general asscmhly may direct." 

"Section 5746.-If the former owntT of a tract of lane! or town lot, 
which has been so forfeitt-d, at any time before the state has disposed of 
such land or lot, shall pay into the trcausury of the county in which such 
land or lot is situated, or into the state treasury, all the taxes ancl pen
alties which have since accrued thereon, as asccrtainc<l aiHI certified hy the 
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auditor, the state shall relinquish to such former owner or owners, all 
claim to such land or lot. The county auditor shall then re-enter such 
land or lot on his tax-list, with the name of the proper owner." 

It will be noted that under Section 5744 G. C. when a lot is forfeited to the 
state of Ohio, all the right, title, claim and interest of the former owner shall be 
considered as transferred to the state and vested in it. So that under this section 
the state of Ohio now has all the right and title in and to this lot which the ori
ginal owner had. 

Section 5746 G. C. provides that at any time before the state has disposed of 
such lot the former owner of the same may redeem it by paying to the treasurer of 
the county all the taxes and penalties due thereon. On account of the provisions 
of this section, it is absolutely impossible for the state of Ohio to acquire such a 
title to this lot as would foreclose the right of the original owner to redeem the 
lot and I am informed that the whereabouts of the original owner, John Faust, 
are unknown, so it would be impossible to obtain a quit-claim deed frorr. him. 

Under all these circumstances, the only advice I am able to give is that the 
state of Ohio now has all the right, title and interest in and to this lot which the 
original owner had, subject, however, to the right of the original owner to redeem 
the same at any time prior to the time the state of Ohio may see fit to dispose of 
the lot. Hence it will require no deed to transfer the title to this lot to the state 
of Ohio. It is already in the state and if the original owner should ever demand 
the right to redeem the lot under the statute, the state would be compelled tc. se
cure a quit-claim deed from him or suffer him to redeem it under the provisions 
of Section 5746 G. C. 

1676. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE TO LOT XO. 23 OF WOOD BROWN 
PLACE SUBDIVISIOX, COLU~TBUS, FRAXKLIX COUXTY, OHIO. 

Cou:~mrs, OHIO, January 8, 1919. 

Hox. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 

DEAR SIR :-I am in receipt of abstract of title covering the following lot of 
land located in the city of Columbus, county of Franklin and state of Ohio, and 
described as follows : 

Being lot Xo. twenty-three (23) of \Vood Brown Place subdivision, 
as the same is numbered and delineated upon the recorded plat thereof, 
of record in plat book 5, page 196, recorder's office, Franklin county, Ohio. 

I have examined said abstract and it shows that this property has been sold 
for non-payment of taxes; sold in the first instance to Ira H. ~filler, George W. 
Ingham being the owner of said property at the time it was sold to Ira H. :\!iller 
for taxes. 

Afterwards, this property was transferred from the name of Ira H. :\Iiller to 
\V. Guy Jones, by assignment of the tax certificate under date of :\larch 13, 1906. 
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Further than this, the abstract shows no liens or encumbrances on said prop
erty, excepting the taxes for the year 1918, amounting to 44 cents, together with a 
special assessment for the imprO\·ement of Ridgview avenue, amounting to 50 cents. 

"Cnder the law, \V. Guy Jones, who is now the holder of the tax certificate, is 
entitled to a deed from the auditor, rr.ore than two years having elapsed since the 
property was sold for taxes. It is my opinion that if \\'. Guy Jones would secure an 
auditor's deed for this property, he would be in a position to make a deed to the 
state of Ohio. I understand, however, that :\Ir. Jones is dead, but that his per
sonal representath·es are in a position to assign the tax certificate to the state of 
Ohio. 

Under these circumstances possibly the best course would be to have said tax 
certificate assigned to the state of Ohio, upon its paying, to the estate of \V. Guy 
Jones an amount of money which may he agreed upon by the representatives of 
said \V. Guy Jones and the state. The state would then be in a position to secure 
from the county auditor a tax deed and thus acquire as good a title for this prop
erty as possible under the circumstances. I realize a tax deed in this state is very 
unsatisfactory, but I can see no other course open, by which the state could secure 
title to this property, and I therefore recommend that the latter course ahove set 
out be followed. 

I an: returning herewith the abstract submitted by you. 

1678. 

Very truly yours, 
JosEPH :\fcGIIEE, 

Attorney-General. 

GOVERXOR A~D ADJUTANT GEXERAL PERSONALLY LIABLE ON 
BOND PROVIDED FOR BY ACT OF COXGRESS OF JU:\'E 14, 1917. 

In the event the governor of the state nr the adjutant general thereof should · 
sign the bo11d provided for by the act of Congress of June 14, 1917, he would be 
personally liable under said bond. In 1zo event could either of them bind the state 
of Ohio as a state, by signing said bond. 

CoLUMBcs, 0Hro, January 10, 1919. 

lioN. RoY E. LAYTON, Adjutant General, Columbus, Ohio. 

DEAR Sm :-I have your request for an opmwn on a certain bond fonr. sub
mitted to me. You wish to know whether the governor or the adjutant general 
would be individually responsible if they signed this bond. 

Before noting the provisions of the bond we will consider the provisions of 
law under which one of said officials is contemplating signing same. On June 14, 
1917, Congress passed an act entitled: 

"An act to authorize the issue to states and territories and the Dis
trict of Columbia of rifles and other property for the equipment of organ
izations of Home Guards." 

Section 2 of said act defines the term "Home Guards," which definition must 
be met in order to bring them within the provisions of the act. I might say at 
the outset that I douht very much whether the organizations which we have in 
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the state are of a character such as would bring them within the purview of said 
definition. However, this is a matter for the federal government to decide, rather 
than the state of Ohio, through its departments. \Ve will pass by this question and 
proceed to the consideration of whether the governor or the adjutant would be 
personally bound if he signed said bond. 

Section 1 of the act above mentioned reads as follows: 

"That the secrtary of war during this existing emergency be, and he 
is hereby, authorized, in his discretion, to issue from time to time to the 
several states and territories and the District of Columbia for the equip
ment of such home guards having the character of state police or con
stabulary as may be organized .by the several states and territories and 
District of Columbia, and such other home guards as may be organized 
under the direction of the governors of the several states and territories 
and the commisioners- of the District of Columbia or other state troops 
or militia, such rifles and ;mmunition therefor, cartridge belts, haver
sacks, canteens, in limited amounts as available supplies' will permit, pro
vided that the property so issued shall remain the property of the United 
States ·and shall be receipted for by the governors of the several states 
and territories and comn:issioners of the District of Columbia and ac
counted for by them under such regulations and upon furnishing such 
bonds or security as the secretary of war may prescribe, * * *." 

It is to be noted in this section that the property furnished by the federal gov
ernment shall be receipted for by the governors of the several states and accounted 
for by them, under such regulations and upon furnishing such bonds or security as 
the secretary of war may prescribe. 

Section 4 of the act reads as follows: 

"Every application for arms and equipment must be made by the 
governor of the state desiring the property and submitted to the chief of 
ordnance, Vvashington, D. C., on application blank furnished by the office 
of the chief of ordnance." 

Section 7 of the act relates to the accountability for the property issued to 
any state by the federal government. This section reads as follows: 

"All material issued under the above mentioned law shall remain the 
property of the United States. It shall bt": issued to and receipted for by 
the governors of the several states or territories or the commissioners of 
the District of Columbia. Before the issue of any property a bond may be 
required to be furnished by the governors or comrr_issioners in favor of 
the United States in the penal sum of the value of the property. If a 
bond is required, it must be signed hy the commanding officer of the 
Home Guard forces of the. state, territory, or District of Columbia for 
the use of which the property is issued, and will be conditioned on the 
performance of the following undertakings, namely, that said equip
ment will be safely kept and accounted for, and will be returned at the 
termination of the present exisiting emergency, or when no longer needed 
for the purposes for which issued, or returned at any time when an 
exigency requires the use of the property for other purposes, in good 
order and condition, reasonable wear excepted, to such officer or person 
as the secretary of war may designate to receive them. The bond may be 



ATTORXEY -GENERAL. 1667 

signed by two or more individuals who own property in excess of the 
penal sum named therein as sureties or by a surety company which has 
con:plied with the law and the regulations of the treasury department and 
has been designated by that department as acceptable surety on Federal 
bonds. A certified copy of the commission of the commanding officer must 
be attached to the bond." 

It will thus be seen, from the sections above quoted, that the property must be 
receipted an'd accounted for by the governor of the state to which it is issued and 
that he is required to furnish a bond in favor of the United States. The state 
itself is not considered a party in the transaction, but the governor is specifically 
considered the principal, in that he receipts and accounts for the property and is 
responsible for it. 

Section 7 further provides that the bond must be signed by the commanding 
officer of the Home Guard forces. It is my view that if the governor or the com
manding officer of the Home Guard forces signs said bond, he is the principal 
thereof and is personally liable if the conditions of the bond are not fully met. 

In no event could the state of Ohio, as a state, be bound by the bond. Before 
the governor or commanding officer of the Hon:c Guard forces could bind the state 
by signing .a bond, the General Assen:bly would have to pass the necessary legisla
tion authorizing him to sign such hond' for and on behalf of the state of Ohio 
and with a view to binding the state. 

Inasmuch as this act does not in anywise purport to bind or deal with the state 
of Ohio and it clearly indicates that the governor of the state is the one who is 
responsible for the property furnished to the state, and inasmuch as the act 
specifically provides that the bond shall be signed by the commanding officer and 
there is no law in our state authorizing the governor or commanding officer of the 
Home Guards forces to bind the state, it is clearly my opinion that the governor or 
said commanding officer is personally liable if he signs the Loud form submitted to 
me for consideration. 

I take it that it is not necessary to set out the bond in this opinion, inasmuch 
as it is based strictly upon the sections of the act herein quoted and would be 
interpreted from the viewpoint of said sections. I might say, however, that the 
bond starts out on the theory that the commanding officer of the Home Guard 
of the state would be liable. It reads thus: 

"Know all rr_en by these [!resents, that we, ------------------------· 
the duly appointed commanding officer of the Home Guard of the state of 

Ohio, * * * and ------------------------------------------ * * are 
held and bound unto· the United States of America in the penal sum," etc. 

Hence from all the above it ts my opinion that the conclusion herein reached 
is correct. 

Very truly yours, 
}OSEPH :\fcGHEE, 

Attorne)•-Geueral. 
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1679. 

APPROVAL OF BOND ISSUE OF WARREX CITY SCHOOL DISTRICT, 
TRUMBULL COUXTY, OHI0-$89,500.00. 

CoLUMBUs, 0Hro, January 10, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

In Re: Bonds of Warren City School district, Trumbull county, Ohio, 
in the sum of $89,500.00, for the purpoose of funding certain existing 
valid and binding indebtedness of said school district. 

I am in receipt of a copy of a resolution adopted by you January 6, 1919, pro
viding for the purchase of the above issue of bonds subject to the approval of this 
department. I have examined the transcript submitted of the proceedings of the 
board of educatiop and of other officers of Warren City School district relating 
to said issue of bonds, and find same to be in conformity to the provisions of the 
General Code of Ohio relating to bond issues of this kind. Former proceedings 
relating to this isue of bonds purchased by you by resolution under date of October 
23, 1918, were examined by me and found to comply with the provisions of law 
relating to the issue of funding bonds, and said proceedings were approved by ·me 
by opinion under ·date of November 27, 1918. Thereafter the printed bonds cover
ing said iss11e were delivered at the office of the state treasurer, and in examining 
said bonds I found that the same were not signed in the manner required by law; 
that is, said bonds, although they were signed by the clerk of the board, were not 
signed by the president, but in lieu of the president's signature said bonds bore the 
signature of a rr.ember of the board of education designating himself as "president 
pro tern." Upon investigation I found that the board did not have a president. 
Upon my instructions the bonds were returned and proper proceedings had for the 
election of a president who would be legally authorized to sign the bonds. These 
proceedings necessitated a change in the resolution providing for the issue of the 
bonds so as to make a change both in the date of the bonds and in the maturity 
thereof. These changes necessitated a re-offer of the bonds both to the board of 
sinking fund commissioners of the school district and to your board. You accord
ingly rescinded the forrr:er resolution providing for the purchase of this issue 
and adopted a new resolution under date of January 6, 1919, providing for the pur
chase of the same. It is this purchase that is approved by this opinion. 

1680. 

Very truly yours, 
JosEPH :McGHEE, 

Attorney-General. 

COUNTY SUPERINTEND EXT OF SCHOOLS-SALARY MAY BE RAISED 
DURING TERM-SUCCESSOR TO ~fAY RECEIVE LARGER SALARY
CERTIFICATE UNDER 4744-2 ::\fAY BE A:\fEXDED. 

The salary .of a county superintendent of schools may be raised duri11g his term 
of office. 
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l.:Vhere a county superiuteudeut has resigllcd the cowzf)' board of educatio12 may 
pay a larger amowzt as salary to his successor from that u.•liiclz tlzc cou;zty superi,z
tendent would have received had he served the remai11der of his term. 

The certificate of the comzty board to tlze cozt11t:y auditor under Sectiozz 4744-2 
may be amended to cover the izzcreased amozmt of said salary. 

CoLt:~!Bt:s, OHio, January 10, 1919. 

HoN. F. B. PEARSON, Superinteudezzt of Public Instructioll, Columbus, Ohio. 

DEAR SIR:-Your request for my opinion reads: 

"A county superintendent has resigned to engage in Red Cross work in 
France. His successor can not be err.ployed at the same salary the super
intendent who has resigned was to receive. Can the county board of edu
cation pay an additional salary and can such additional salary for the new 
superintendent be distributed by the county auditor and be certified to the 
state auditor?" 

The salary of a county superintendent is fixed by the county board of education. 
Provision, therefore, is made in Section 4744-1 of the General Code which reads 
as follows: 

"The salary of the county superintendent shall be fixed by the county 
board of education, to be not less than twelve hundred dollars per year, 
and shall be paid out of the county board of education fund on vouchers 
signed by the president of the county. board. Half of such salary up to 
two thousand dollars shall be paid by the state and the balance hy the 
county school district. In no case· shall the amount paid by the state be 
more than one thousand dollars. The county board may also allow the 
county superintendent a sum not to exceed three hundred dollars pt"r 
annum for traveling expenses and clerical help. The half pair! hy the 
county school district shall be pro-rated among the village and rural school 
districts in the county in proportion to the number of teachers employed 
in each district." 

Under the provisions of the above section a minimum salary is provided, i. e., 
the amount of not less than twelve hundred dollars per year, but no maximun, 
amount is set as far as the county hoard is co:1cerned. There is a maximum set 
which the state shall pay, i. e., the one-half of two thousand dollars or, in other 
words, the state in no case shall pay n:ore than one thousand dollars, and it was 
determined in Opinion Xo. 1165, found in the Annual Report of the Attorney
General for 1914, Volume II, page 1265, that simply because the ;tatute provided 
that half should be paid by the state and that the one-half to be paid by the state 
was limited to one thousand dollars, that the fact was not sufficient reason why 
the county board should not pay, or contract to pay, more than two thousand dol
lars as an annual salary to the county superintendent. It may he considered then 
that if conditions warrant the same, and it is for the county hoard of education to 
determine in the first instance as to such conditions, the county board may pay as 
salary to the county superintendent an amount in excess of two thot:sand dollars 
per annum. 

The first question perhaps for me to answer in your inquiry is. "Can the salary 
of a county superintendent be increased during the term for whi~h he was em
ployed?" In Opinion X o. 295, found in Opinions of the Attorney-General for 



1670 OPINIOXS 

1917, Volume I, page 742, I held that the county school superintendent is a public 
school officer and that as such officer his salary might be changed during his term 
of office and that the county board of education is the proper body to make such 
change. Said opinion was based on the case of State ex rei. vs. Vance, et al., 
18 0. N. P. (n. s.) 198, and State ex rei. vs. Board of Education, 21 0. C. C. 785. 

It may, therefore, be considered, then, that the board has a right to change 
the salary of a county superintendent during his term of office and if such change 
can be had, it would follow that a greater amount per annum could be paid to 
a superintendent who is employed to fill an unexpired term over the amount the 
original superintendent would have received had he serHd to the end of his term. 

When the salary of the county superintendent is fixed it shall be certified to the 
county auditor under the provisions of Section 4744-2 of the General Code which 
reads as follows: 

"On or before the first day of August of each year the county board 
of education shall certify to the county auditor the number of teachers to 
be employed for the ensuing year in the various rural and village school 
districts within the county school district, and also the number of district 
superintendents employed and their compensation and the compensation of 
the county superintendent; and such board of education shall also certify 
to the county auditor the amounts to be apportioned to each district for 
the payment of its share of the salaries of the county and district super
intendents." 

That is to say, the county board of education is the hiring body of the county 
superintendent and in order to secure funds from which the salary "of such super
intendent may be paid, the amount of such salary so fixed by the county board 
shall be certified to the county auditor, and that the county auditor may have in
structions as to the place where such salary shall be procured, the county board of 
education shall certify the number of teachers whiQh are employed in the various 
rural and village districts under the jurisdiction of the county board and shall 
certify the amounts to be apportioned to each district so that when the county 
auditor makes his serr.i-annual settlements, the amount necessary to pay the salary 
of the county superintendent may be withheld from such districts. The amounts 
so withheld shall be placed in what is called the ·'county board of education fund," 
which is provided for in Section 4744-3 G. C.. which reads in part: 

"The cot!nty auditor when making his semi-annual apportionment of 
the school funds to the various vill;).ge and rural school districts shall 
retain the amounts necessary to pay such portion of the salaries of the 
county and district superintendents and for contingent expenses, as may be 
certified by the cot:nty board. Such moneys shall be placed 111 a separate 
fund to be known as the 'county board of education fund'." * * * 

t\ county board of ed.ucation fund may also be replenished from fees for ex
aminations and throt:gh transfer of the surplus from the sheep claim fund and by 
transfer from the city institute fund, or otherwise. 

The county board of education shall also certify under oath to the state 
auditor the amount due from the st~te as its share of the salary of the county and 
district superintendents of such county school district "for the 11ext six moHths," 
and upon receipt of such certificate the county auditor shall draw his warrant upon 
the state treasurer in favor of the c,ounty treasurer for the required amount, and 
the county auditor shall place said amount in the county board of education fund. 

The above provision is found in the latter part of Section 4744-3 G. C., which 
reads: 
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* * * 'The county board of education shall certify under oath to the 
state auditor the amount due from the state as its share of the county 
and district superintendents of such county school district for the next six 
months. l:pon receipt by the state auditor of such certificate he shall 
draw his warrant upon the state treasurer in favor of the county treasurer 
for the required amount; which shall be placed by the county auditor in 
the county board of education fund." 

This department has held at various times that the time mentioned, i. e., the 
first day of August in each year in Section 4744-2 is directory and not mandatory. 
That is to say, if the certificate of the county board to the county auditor was not 
for any reason made on or before said first day of August that the board might 
make such certificate at a later date. As for illustration, if a district failed to 
elect a district superintendent and failed to certify to the county hoard of education 
the amount of the salary of such district superintendent, the county board of edu
cation could on the first day of September elect such district superintendent and 
could lix the salary thereof and could at that tirr.e make the certificate to the 
county auditor which is required by said Section 4744-2. 

The difficult question is, "Suppose the certificate is once made by the cotmty 
board of education, is the same of such a nature that the acts of the board are 
functus officio?" Functus officio is a term applied to something which once has 
had life and power, but which has become of no virtue whatever. Bouvier's Law 
Dictionary, Volume II, page 1323, says: 

''For exarr.ple, a warrant of attorney on which a judgment has been 
entered is functus officio, and the second judgment can not be entered by 
virtue of its authority. \\'hen arbitrators can not agree and choose an 
umpire, they are said to be functi officio. If a bill of exchange be sent to 
the drawee and he places it to the credit of the holder, it is functus officio 
and can not be further negotiated. \Vhen an agent has completed the 
business with which he was entrusted. his agency is functus officio." 

But is the action of the board in certiiying the amount of salary to the county 
anditor of such a nature as the illustrations referred to by Bouvier? The very 
things which art:! certifieu may during the year he changed so that another or a 
different certificate should be made. I am satisfied that when the certificate has 
been made to the auditor and distribution is made to the various districts as pro
vided therefor, no other and further certificate can have effect upon said distribution, 
but inasmuch as the distribution is made semi-annually, and inasmuch as it Is 

specifically provided that the county board shall certify to the state auditor tht:! 
amount due as its share of the salary of the county superintendent "for the next 
six months," that the county board should be permitted to also certify additional 
salary which is needed to the county auditor, provided such certificate is made on 
or before the tirr.e of the February semi-annual distribution and to he in addition 
to the certificate which is made for the August distribution. 

Holding these views, then, I advise you that the salary of a county superin
tendent may be raised during the term for which he was employed, and that the 
county boa~d of education has a right to certify an additional salary for a person 
who is elected to fill the place of a superintendent who has resigned. 

Very truly yours, 
}OSEPH ~fcGHEE. 

A tforucy-Gc1!cra/. 
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1681. 

VALEXTIXE AXTI-TRUST LA\\'-ATTE:\IPT OF ASSOCIATIOX TO 
CO:\IPEL DEALER TO TAKE ALL :\IILK OFFERED BY :\IDIBER AXD 
REFUSE TO TAKE FR0:\1 XOX-:UDIBER :\IAY BE UXDER. 

An attempt on the .Part of an association of milk producers to compel a milk 
deuier to accept all milk offered at any time b::/ all}' member of the association, and 
to refuse to buy milk from any milk producer not a member of the association, 
evidences an tmlawful combi11ation under the Valentine aHti-trust act in such de
gree as to justif:y a11 investigation by a grand jury. 

CoLUMBus, OHIO, January 10, 1919. 

United States Food Administration, Chief, Law Enforcement Division, Columbus, 
Ohio. 

GENTLEMEN :-In your letter of recent date you have submitted for my con
sideration a letter received from the secretary of -the Federal Milk commission. 
for Ohio and invite my opinion as t~ whether or not the practice dscribed by him 
constitutes a violation of the Ohio statutes. 

The letter referred to states the following facts and question: 

"It has been stated to the Federal l\filk commission for Ohio that 
certain producers in Seneca county have incorporated under the name of 
the Seneca County Dairy association. This· corporation buys milk from 
its members as individuals and possibly buys also- from others, though I 
am not certain of this. · The association then resells the milk to milk 
dealers. It was stated by a Tiffin dealer that the association had endeav
ored to corr.pel him to accept all milk offered at any time by any member 
of'the association and to refuse to buy milk from any milk producer not a 
member of the association. ?\ o evidence of this appears in writing, but 
presumably the dealer would be willing to testify to the facts. 

Quer_1•: Do the facts as stated afford an apparent ground for investi
gation by the county prosecutor for a violation of the Valentine law?" 

These facts invoke consideration of the following sections of the General Code 
of Ohio, constituting what is popularly known as the "Valentine Anti-Trust Law." 

Section 6391.-"A trust is a combination of capital, skill or. acts by two 
or more persons, firms, partnerships, corporations or associations of per
sons, for any or all of the following purposes: 

1. To create or carry out restrictions in trade or commerce. 
2. To limit or reduce the production or increase, or reduce the price 

of merchandise or a commodity. 
3. To prevent competition in manufacturing, making, transportation, 

sale or purchase of merchandise, produce or a commodity. 
4. To fix at a standard or figure, whereby its price to the public or 

consumer is in any manner controlled or established, an article or com
modity of merchandise, produce of commerce intended for sale, barter, 
use' or consumption in this state. 

5. To make, enter into, execute or carry out contracts, obligations 
or agreements of any kind or description, by which they bind or have 
bound themselves not to sell, dispose !Jf or transport an article or commo-
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dity, or an article of trade, use, merchandise, commerce or consumption 
below a comrr.on standard figure or fixed value, or by which they agree 
in any manner to keep the price of such article, commodity or .transporta
tion at a fixed or graduated figure, or by which they shall in· any manner 
establish or settle the price of an article, commodity or transportation be
tween them or themselves and others, so as directly or indirectly to pre
clude a free and unrestricted competition among themselves, purchasers 
or consumers in the sale or transportation of such article or commodity, 
or by which they agree to pool, combine or directly or indirectly unite 
any interests which they have connected with the sale or transportation 
of such article or commodity, that its price might in any manner be 
affected. Such trust as is defined herein is unlawful, against public policy 
and void." 

Section 6396.-"A violation of any or all of the provisions of this 
chapter is a conspiracy against trade, and a person engaged in such con
spiracy or taking part therein, or aiding or advising in its corr.mission, or, 
as principal, manager, director, agent, servant or employer, or in any other 
capacity, knowingly carrying out any of the stipulations, purposes, prices 
or rates, or furnishing any information to assist in carrying out such 
purposes, or orders thereunder, or in pursuance thereof, or in any man
ner violating a provision of this chapter, shall be fined not less than fifty 
dollars nor more than five thousand dollars or imprisoned not less than 
six months nor more than one year, or both. Provided, however, that 
when the violation of the provisions of this chapter consists of a com
bination to control the price or supply, or to prevent competition in the 
sale of bread, butter, eggs, flour, meat or veg~tables or any one of said 
articles, the person or persons thus engaged shall upon conviction thereof 
be fined in any sum not less than five hundred dollars and be imprisoned 
in the penitentiary not less than one nor more than five years. Each 
day's violation of any of the provisions of this chapter shall constitute a 
separate offense." 

Unquestionably the act of attempting to coerce milk dealers to deal only with 
the members of the association evidences the specific intent required by these 
statutes in two particulars: 

( 1 )· It manifests a purpose to create and carry out a restriction m 
trade or commerce, in that it aims at restricting the milk dealers in 
their purchases of milk from producers. 

(2) It shows a purpose to prevent competition in the purchase of 
produce, in that it airr.s to secure the members of the association against 
the competition of non-members in their dealings with the milk dealers. 

I am not able to see that any of the other specific intents mentioned in the 
statutes is shown by the facts as submitted. 

The act denounced by the statute is that of combination, among other things, 
of acts. There is clearly present here a combination-an acting in concert-on the 
part of members of the dairy association. The only question is as to whether this 
combination in its relation to the intent rr.a.nifested by the specific thing done is 
the kind of combination denounced by the statutes. To illustrate how the problem 
arises let it be said that it must be admitted that if the dealer who was approached 
by the association had agreed with the members of the association to do the things 
demanded of him by them, the result would clearly have been such a "trust" as is 
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prohibited by the statute. This would be true because both parties whose coopera
tion might be necessary to bring about the illegal restrictions or prevention of 
competition would have been thereby participants. It appears, however, that as 
a matter of fact the effort to obtain such effective cooperation was frustrated by 
the refusal of the milk dealer who was approached to limit his dealings to members 
of the association. Does this fact change the result? In other worc!s. is it nec
essary in order to constitr.te the kind of "combination" to which Section 6391 G. C. 
refers that both the purchaser and the seller shall enter it? 

I· am clearly of the opinion that this is not the case and the statutes have 
been violated in the transaction described by the secretary of the milk commission. 
It is well known that the anti-trust laws were aimed not at combinations of buyers 
and sellers, but were in point of fact primarily directed against combinations among 
those interested in the same line of business. To be sure, such combinations can 
effectively do some of the other things denounced by Section 6391, such as the re
duction of production, the increase of price, the prevention of competition in manu
facturing, rr.aking and selling articles, the fixing of standard prices, etc. Hence, 
it might be argued-arid this gives rise to the only doubt in the case-that the 
statute was intended to apply only to cases in whjch the restrictions or the preven
tions of competition aimed at could be accomplished bx a combination and agree
ment among members of the same class. 

In the case before us the members of the dairy association have agreed to re
strict their several activities in selling milk, in that they have (presumably) agreed 
to market their entire product through the association. This of itself, and in the 
absence of proof of a concerted purpose to fix th.e price of a product or to limit 
the supply, would not be wrongful. . The specific intent manifested by the attempt 
to coerce the dealer, theiJ, does not effect or tend to establish illegal restrictions 
among the members of the association themselves, but is directed toward the cur
tailment of the activities of others who are not members of the combination. This 
aim can be accomplished only through coercion or persuasion exerted upon the 
dealers. That is to say, the only respect in which, so far as the facts submitted to 
me show, the association has manifested a purpose to restrict competition illegally 
is by acting in a concerted manner to destroy at least one marke< which its com
petitors might otherwise have. 

Now it is clear, of course, that if any one of the members uf the association 
should attempt to persuade or coerce a milk dealer to ma~e. such an agreement 
with him as is described it would probably not _amount to a violation of the anti
trust act. But in this case we have a concerted effort participatecr in by many. It 
is very clear that the anti-trust act embodies principles closely analogous to, if not 
identical with, those by which the common law offense of conspiracy is governed. 
It is well settled that a conspiracy is a combination of two or more to do an act 
lawful in itself in an unlawful manner. A combination is of the essence of the 
offense. 

It is also perfectly clear that a conspiracy is in the nature of an attempt, i. e., 
an incomplete act, in the sense that the intention harbored by the conspirators need 
not be achieved in order to complete the offense. Thus, if A, B and C confederate 
to murder D, and actually kill him, the offense is not conspiracy of course, but mur
der; but if they stop short of killing D and yet go far enough in their preparations 
to constitute a conspiracy they will have comn:-itted that offenst,, though the steps 
taken might fall short in legal effect of what would constitute an attempt on the 
part of a· single .person to murder D. 

Upon this reasoning, then, I arrive at the conclusion which I have expressed. 
which is, again, that enough is disclosed by the statement of facts submitted to me 
to show an illegal combination (or a conspiracy), in that the end aimed at, i. e., the 
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stifling of competition on the part of non-members, is one of the purposes de
nounced by the statute; and also because if this were not so the manner in which 
the end aimed at was sought to be accomplished is, I gather from tne letter, illegal. 
The language employed by the secretary of the milk corr.mission is that "the asso
ciation had endeavored to compel him (the dealer) to" do certain things. From this 
I infer that coercion was the method employed. We have, therefore, perfect 
evidence of a combination of some character; of a common intent to arrive at a 
result which is at the very least of dubious legality; and of a common intent to 
employ wrongful means in arriving at that result; though the result itself is not 
achieved and no success has-so far as the letter discloses-attended the efforts of 
the association in this particular, it is a complete conspiracy because no conspiracy 
needs to be successful in order to be legally complete. 

Put very shortly, the enterprise would seem to be an effort to put non-mem
bers out of business in the market most convenient· for the sale of their product 
by coercing dealers. In point of fact an enterprise which could only be success
fully undertaken in combination-that is, by concert of several. Upon principle, 
then, I am satisfied that the facts stated by the secretary, though n:eager, would 
warrant an investigation by the proper authorities with a view to the enforcement 
of the criminal law applicable to the case. 

On the various points involved in the reasoning in which I have indulged, the 
following authorities are applicable: 

A mere selling agency or pool is not a monopoly, and neither the common law 
nor the anti-trust statutes apply to such. 

Reeves vs. Decorah Farmers Co-operative society, 44 L. R. :A., n. s., 
1104. Cummings vs. Union Blue Stone Co., 164 N. Y., 401. 

So t.hat the mere agreement of the members of the association as members to 
sell to the association, with a view to making it a common agent for the re-sale 
of the product to dealers, could hardly be made the predicate of a prosecution if 
unattended by price-fixing, etc. 

Coercion as a n:eans to an end to be reached by concerted action is of itself 
sufficient to establish a conspiracy. 

Reeves vs. Decorah Farmers Co-operative society, supra. Martell vs. 
White, 185 Mass. 265 ; 64 L. R. A. 260. 

If the coercion implied though not described in the letter of the secretary was 
a threat on the part of the association not to sell any milk to the dealer unless he 
would take under the conditions dictated by it, the case is clear upon the authority 
of Eastem States Retail Lumber Dealers' Association vs. United States, 234 U. S. 
600. In that case an organization of retail lumber dealers had issued and distributed 
among its members a document known as an "official report" in which were enu
merated the names of wholesale dealers and companies selling directly to con
sumers. This "unfair list" was intended to invite a boycott of such wholesale 
dealers on the part of members of. the association. Upon the authority of the 
Danbury Hatters case (Lowe vs. Lawler, 208 U. S. 274) and Gompers vs. Buck's 
Stove and Range Co., 221 U. S. 418, the supreme court of the United States in that 
case, per Mr. Justice Day, reached the conclusion that the mere issuance of the re
port without any proof of the formal agreement to boycott was sufficient evidence 
of a conspiracy in violation of the Sherrr.an anti-trust act .. The concluding para
graphs of his opinion are as follows, being partly quoted from the previous opinion 
of Mr. Justice Lurton in Gre11ada Lumber Co. vs. Mississippi, 217 U. S. 433: 
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"'* * * An act harmless when done by one may become a public 
wrong when done by many acting in concert, for it then takes on the form 
of a conspiracy, and may be prohibited or punished, if the result be hurt
ful to the public or to the individual against whom the concerted action 
is directed.'" 

"vVhen the retailer goes beyond his personal right, and, conspiri:1g and 
combining with others of like purpose, seeks "to obstruct the free course of 
interstate trade and commerce and to unduly suppress competition by placing 
obnoxious wholesale. dealers under the coercive influence of a condemna
tory report circulated among others, actual or possible customers of the 
offenders, he exceeds his lawful rights, * * *" 

None of these cases is strictly in point. It must be admitted that the facts 
stated corr.e barely within the principles which govern the offense, even giving to 
them such an interpretation as that which I have imagined. Fuller investigation 
might show that the transaction was entirely innocent. However, yotu question is 
as to whether or not the information which has come to you would warrant an 
investigation by the prosecuting attorney. My conclusion is that it would. 

1682. 

Very truly yours, 
JosEPH McGHEE, 

Attorne:y-General. 

MEMBER OF COUNTY BOARD OF EDUCATJO::-.J AND COUNTY SUPER
INTENDENT INCOMPATIBLE. 

A member of a county board of education is not eligibl'e to the office of county 
superintendellt of schools, on the ground of public policy. 

CoLUMBUS, OHio, January 10, 1919. 

HoN. HENRY vV. CHERRINGTON, Posecuting Attorue::;, Gallipolis, Ohio. 

DEAR <SIR :-I am in receipt of your communication requesting my opinion on 
the following questions: 

"A member of the county board of education is a candidate for the 
office of county superintendent. He has asked me two questions: 

1. Is a member of the county board of education eligible to the office 
of county superintendent? 

2. Can a member of the county board of education vote for himself 
for the office of county superintendent?" 

You state you have already advised the county board of education that a 
member of said board could not vote for hirr.self as county superintendent of 
schools, which I think is entirely correct. This disposes of your second question. 

As to your first question will say there is nothing in the law which would 
prevent a member of the board of education from being elected to the office of 
county superintendent of schools, but it is my opinion that it would be against pub
lic policy to do so. In the election of· a county superintendent, each member of the 
board, and the board as a whole, is entitled to the advice and counsel of every 



ATTORXEY -GEXER-~L. 1677 

other member thereof and this could not be given if one member of the board 
shoula be a candidate for county superintendent. "Under such circumstances he 
could not give his advice and counsel in reference to the matter. 

One of the most important duties which devolve upon the board of education is 
the selection of some one to act as county superintendent. The relationship between 
the members of a board of education, or of any other such body, is such that it 
seems to me it would be against public policy to hold that the electing body could 
select one of their own number to fill any office which they under the law are 
entitled to fi II. 

In the second edition of the American and English Encyclopedia, Volume 
XXIII, page 348, the following principle is laid down: 

"On the ground of public policy it has been held that the person or a 
member of the collective body invested with the appointing power can not 
be appointed." 

In Kinyon vs. Duchene, 21 ::\Iich. 498, the court lays down the following prin
ciple in the syllabus: 

"The boards of supervisors have. no power to select from their own 
members drain commissioners which they are authorized to appoint." 

ln the opinion the court uses the. following language: 

"At the time of their appointrr.ent as such commissioners, they were 
all of them members of the board of supervisors which made the appoint
ment. Whether they .voted for their own appointment does not affirma
tively appear, but they had as much right to do so as the others had to 
vote for them." 

I am of the opinion that the ·principles above laid down are correct and there
fore advise you that a member of the county board of education is not eligible to 
the office of county superintendent of schools. 

1683. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

SATURDAY AFTER~OO~-COUNTY OFFICES ::\IA Y CLOSE. 

County offices may close on Saturday ajtemoo11. 

CoLUMBus, OHIO, January 10, 1919. 

HoN. ADDISON P. MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 

DE.\R SIR :-I have your letter of December 13, as follows: 

"The county officials of Ross county are considering the advisability 
of closing county offices at twelve o'clock noon, on each Saturday. Sec
tion 5978 of the General Code of Ohio, as you know, provides that each 
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Saturday afternoon shall be a one-half legal holiday for all purposes and 
they have asked me to request an opinion from you as to whether or not 
it would be proper to close the county offices on Saturday afternoon." 

Section 5978 G. C. reads : 

"Every Saturday afternoon of each year shall be a one-half legal holi
day for all purposes, beginning at twelve o'clock noon and ending at twelve 
o'clock midnight. Nothing, however, in this section or any other, or any 
decision of any court, shall in any manner affect the validity of or render 
void or voidable any check, bill of exchange, order, promissory note, due 
bill, mortgage or other writing obligatory made, signed, negotiated, trans
ferred, assigned or paid by any person, persons, corporation or bank upon 
said half holiday, or any other transaction had thereon." 

Inasmuch as Saturday is made by this section a half holiday, I can see no reason 
why the county offices may not be closed on Saturday afternoon, as suggested. 

1684. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

DISTRICT SUPERINTENDENT OF SCHOOLS ENTITLED TO YEARLY 
SALARY THOUGH ENLISTS IN JULY. 

A district superintendent of schools is entitled to the salary fix-ed for the year, 
even though he enlists in the navy at the beginning of July of said year, or engages 
in som·e other line of business for the months during which the schools are not in 
session. 

CoLUMBUS, OHio, January 10, 1919. 

HaN. HENRY W. CHERRINGTON, Posecuting Attomey, Gallipolis, Ohio. 

DEAR SIR :-1 have your communication of December 27, 1918, which reads as 
follows: 

"A district superintendent of rural schools enlisted in the United 
States navy in ] uly after the county schools had been disrr.issed for the 
school year. The distrtict superintendent receives an annual satary, which 
is paid monthly during each month. The county audita~ refused to pay 
the district. superintendent in question any salary for the months of July 
and August, on the ground that the superintendent was not in Gallia county 
to perform the duties of his office. The county superintendent claims to 
have instructions from the state superintendent that the salary should be 
paid. The reason given is that the work had all been performed before 
his enlistment in the naval servi.ce. Please advise me whether or not the 
full year's salary shou1d be paid." 
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I am of the opm1on that the said district superintendent of schools is entitled 
to the full year's salary which his contract calls for. 

Section 4741, 4742 and 4743 G. C. provide in part, as follows: 

Section 4741.-"The first electio; of any district superintendent shall· 
be for a term not longer than one year, thereafter he may be elected in the 
same district for a period not to exceed three years." * * *. 

Section 4742.-"Xot less than sixty days before the expiration of the 
term of any district superintendent, the presidents of the boards of edu
cation within such supervision district, or in supervision districts which 
contain three or less village or rural districts, the boards of education of 
such districts shall meet and elect his successor." * * *. 

Section 4743.-"The compensation of the district superintendent shall 
be fixed at the same time that the appointn:ent is made and by the same 
authority which appoints him; such compensation shall be paid out of the -
county board of education fund on vouchers signed by the president of the 
county board. The salary of any district superintendent shall in no case 
be less than one thousand dollars per annum." * * * 

Under the provisions of law, as above set out, the compensation of the dis
trict superintendent was fixed at a yearly salary, said salary to be payable monthly. 
There is nothing in the law, nor under the contract of employment, which provides 
that the district superintendent must maintain an actual residence in his district 
during the year; nor that he shall devote his entire time during the whole year to 
the duties of his position; nor that he should hold no other position; nor that any 
part of his salary should be deducted for so doing. In this it must be remembered 
that there is no question raised that he did not perform all of the duties devolving 
upon him during the time the school was in session. 

It is true that the school year runs frorr.· the first day of September of each 
year to the 31st day of August of the succeeding year. Section 7689 G. C. reads as 
follows: 

Section 7689.-"The school year shall begin on the first day of Sep
tember of each year, and close on the thirty-first day of August of the 
succeeding year. A school week shall consist of five days and a school 
month of four sch~ol weeks. 

But Section 7644 G. C. reads as follows: 

"Each board of education shall establish a sufficient number of ele
mentary schools to provide for the free education of the youth of school 
age within the district under its control, at such places as will be most con
venient for the attendance of the largest number thereof. Every ele
mentary day school so established shall continue not less than thirty-two 
nor more than forty weeks in each school year. All the elementary 
schools within the same school district shall be so continued." 

Thus we see that the schools of any-county are in session for only a part of 
the school year. 

The duties of the district superintendent are set out in Sections 7706, 7706-1 
and 7706-2 G. C., which read as follows: 

Section 7706.-"The district superintendent shall visit the schools under 
his charge, direct and assist teachers in the perforrr.ance of their duties, 
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classify and control the promotion of pupils, and shall spend not less than 
three-fourths of his working time in actual class room supervision. He 
shall report to the county superintendent annually, and oftener if re
quired, as to all matters under his supervision. He shall be the chief ex
_ecutive officer of all boards of education within his district and shall at
tend any and all meetings. He may take part in their deliberations, but 
shall not vote. Such time as is not spent in actual supervision shall be 
used for organization and administrative purposes and in the instruction 
of teachers. At the request of the county board of education he shall 
teach in teachers' training courses which may be organized in the county 
school district." 

Section 7706-1.-"The district superintendent shall, as often as advis
able, asserr.ble the te<1chers of his district for the purpose of conference 
on the course of study, discipline, school management and other school 
work and for the promotion of the general good of all the schools in 
the district. The county superintendent shall ·cooperate with the differ
ent district superintendents in holding such teachers' meetings and shall at
tend as many of them as his other duties will permit." 

Section 7706-2.-"It shall be the duty of the district superintendent 
to recommend to the village and rural boards of education within such 
district, such text books and courses of study as are most suitable for 
adoption." 

. From a careful perusal of said sections, it is quite clear that the great bulk of 
the duties of a district superintendent must be performed during the time the 
schools are in. session. The duties which might run through the months in which 
the schools are not in session are almost negligible. I want to call pa~ticular at
tention to this language found in Section 7706 G. C., "and shall spend not less than 
three-fourths of his working time in actual class room supervision." 

This would seem to indicate that the working time of the district superin
tendent is considered as the time during which the schools are in session. 

Further, supposing a district superintendent should during July and August 
engage in some other line of work-for example, work on a farm, or in a factory; 
become a book agent, as many do, or engage in institute work, as some do. It 
would hardly be held that he would not be entitled to receive his salary fixed for 
the year merely because he would engage in work of this kind. The law makes 
no such provision. And unless the contract of emiiJoyment should clearly indicate 
that the district superintendent must not engage during the entire school year in any 
other kind of employment, I am of the opinion that he would not be prevented 
from so doing. Neither in the case submitted by you do I think the district super
intendent would be deprived of the full salary fixed by the authorities employing 
him merely from the fact that he enlisted in the United States navy and served 
therein during July and August. If he had resigned his position as district super
intendent the end of June, a different conclusion might be reached, but he did not 
resign, and as I said before, there is nothing in the law, no; in the contract, which 
would prevent his engaging in a different line of work for the two months, or three 
months that the schools of the district might not be in session. 

Very truly, 
JOSEPH McGHEE, 

Attorney-General. 
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1685. 

ROADS A~D HIGHWAYS-IF CO~TRACT PROVIDES FOR TRUCKS OF 
NOT LESS THAN FIVE TONS CAPACITY, CONTRACTOR XOT EN
TITLED TO :MORE IF USES LARGER TRUCK. 

Where a contract provides that a party is to receive $3.50 per hour for each 
motor truck used, 011 condition that the motor trucks sh'all be not less than 5 tons 
capacity, he is not entitled to a larger sum than $3.50 per hour, even though h'e 
furnishes trucks of a greater capacity than 5 tons. 

CoLUMBUS, OHIO, January 10, 1919. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I have your communication of November 19, 1918, which reads as 
follows: 

"For your information, I beg to quote the following from the journal 
of the highway advisory board as of November 19, 1918: 

'Morrow County-Section "F" I. C. H. No. 333-Interpretation of 
contract by attorney-general requested. Mr. H. W. Curry of the firm of 
H. W. Curry & Co., agent for the highway department in the con:pletion 
of Section "F," I. C. H., No. 333, and his attorney, Mr. H. S. Atkinson, 
was presented, to further his request that the highway department allow 
payment to H. W. Curry & Co., at the rate of $4.90 per hour for the use 
of 7 ton trucks used in moving material on the above section. Article VI 
of agreement dated May 15, 1917, between the state of Ohio .and H. W. 
Curry & Co., was read, this article being as follows: 

'Sixth-The party of the first part agrees to pay the party of the sec
ond part, $3.50 per hour rental for every hour each motor truck is ac
tually in use transporting materials for the road. Said motor trucks to 
be not less than 5 tons capacity. It is further agreed that in consideration 
of the foregoing rental of $3.50 per hour for each motor truck the party 
of the second part shall bear the entire cost of operating said motor 
trucks, including driver, gasoline, oil, renewals, depreciation and all other 
expense incident thereto, and further will maintain said motor trucks in 
good working condition for use at all times.' 

Assistant to Chief Engineer Darnell stated that prior to the use of 
7 ton trucks on the above work of H. W. Curry & Co., trucks of less 
capacity than 5 tons had been used on the work and that rental for the 
use of these trucks Had been paid on the basis of 70 cents per ton capacity. 

The claim of H. W. Curry & Co. is that since deductions were made 
on a pro rata basis for trucks having less than 5 ton capacity, additional 
allowance should be made on a similar basis for trucks having more than 
7 ton capacity. 

The secretary was authorized to request the opinion of Attorney-Gen
eral McGhee in the matter, and to transn:it to the attorney-general copy 
of the clairr: of H. W. Curry & Co., as set forth by their attorney, H. S. 
Atkinson in his letter of September 30." 

The part of the contract between the state highway commissioner and the firm 
of H. W. Curry & Co. which must be construed in order to answer your question 
is that which you have quoted in your communication. It is to be noted in the 
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matter quoted that the state highway commissioner agrees to pay $3.50 per hour 
rental for every hour that a motor truck is actually used in transporting materials 
for the road; that is, the payment to be made is so much per hour per truck used 
in the transporting of materials. The provision then is further made that the 
motor trucks are not to be less than 5 tons capacity. It will be seen there is no 
provision made as to the maximum capacity of th~ trucks to be used by Mr. Curry. 
The only provision is that the trucks used are not to be of a less capacity than 5 
tons and for such trucks he was to receive a credit of $3.50 per hour for each 
motor truck Mr. Curry should furnish. From this provision it is esident that Mr 
Curry would not be entitled to anything other than the contract price, even though 
he should furnish trucks of a greater capacity than five tons, and I advise you that 
you would not be warranted under the contract to pay Mr. Curry at a rate exceed
ing said sum set out in the contract. 

There is some question as to whether there was a supplemental agreement that 
Mr. Curry should receive, for trucks of a greater capacity than 5 tons, at the rate 
of 70 cents per ton per hour, or, in other words, $4.90 per hour for 7 ton trucks. 
The parties interested not definitely agreeing as to this point, I am d"riven to render 
an opinion based strictly upon the language of the original contract itself, and 
in doing this can arrive at no other conclusion than as hereinabove set out. 

1686. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

COUNTY AUDITOR-APPOINTMENT DEPUTY SEALER WEIGHTS AND 
MEASURES MANDATORY. 

Section 2622 G. C. providing for the appointment of a deputy sealer of weights 
and measures, is mandatory and the county auditor may not refuse· to make such 
appointment. 

CoLuMBUS, OHIO, January 11, 1919. 

HoN. P. A. SAYLOH, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-I have your letter of December 17, 1918, requesting my opinion as 
follows: 

"I write you with reference to the construction of 2622 of the General. 
Code of Ohio, relative to the appointment of a deputy sealer of weights 
and measures. Is it compulsory, under this Jaw, or is it optional with the 
county auditor, to make the appointment? In other words, can the 
county auditor hin:self, with the assistance that he has in his office, look 
after the duties imposed upon the sealer of weights and measures, without 
making this appointment. 

This county is a small county, has but five or six incorporated. towns 
within the borders of the county, and all of· them are villages, and it may 
be that it would be advisable from a business standpoint, to dispense with 
the appointment of a deputy sealer of weights and measures and have the 
work done from the auditor's office." 
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Section 2622 G. C. reads: 

"Each county sealer -of weights and measures shall appoint by writing 
under his hand and seal, a deputy who shall compare weights and meas
ures wherever the same are used or maintained for use within his county, 
or which are brought to the office of the county sealer for that purpose, 
with the copies of the original standards in the possession of the county 
sealer, who shall receive a salary fixed by the county commissioners, to be 
paid by the county, which salary shall be instead of all fees or charges 
otherwise allowed by law. Such deputy shall also be employed by the 
county sealer to assist in the prosecution of all violations of laws relating 
to weights and measures." 

In an opinion by this departrr.ent rendered to Hon. George F. Crawford, under 
date of February 24, 1917, the following statement is found relative to the pro
visions of Section 2622 : 

"The language of Section 2622 G. C. is certain and specific in relation 
to the appointment of the deputy sealer; the provision, I think, in relation 
thereto, is mandatory and very good reasons are apparent why this should 
be so because the duties of the sealer in comparing weights and measures, 
wherever the same are used or kept for use, makes it necessary for the 
person performing those duties to go about the county where such weights 
and measures are so kept and so used and necessarily makes it impossible 
on account of the other duties of his office for the county auditor to per
form that portion of the duties of the office of county sealer." 

Following this view of the statute, I advise you that Section 2622 is mandatory 
and that the appointment of a deputy sealer may not be dispensed with. 

1687. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General. 

FEES-ALLOWANCE UNDER 3019 G. C. MERELY PREVENTS ALLOW
Ar\'CE I~ EXCESS OF $100.00 IN ANY ONE YEAR. 

Section 3019 G. C. does 11ot aim to prohibz't tlw allowance or Pay11rent of more 
than $100.00 during any one }•ear if the excess has been earned by the officer in 
some previous year or years, during which no allowance, or o11e below the statutory 
limit, was made, but merely prevents a11 officer fro.m beil1g allowed more than $100.00 
for services during all}' one yrar. 

CoLUMBUS, 0Hro, January 11, 1919. 

Hox. CLA!ffi CALDWELL, Prosecuting Attorney Warren, Ohio. 

DE.\R SIR :-I have your letter of December 18, 1918, as follows: 

"In General Code, Section 3019, provision is made for an allowance 
in lieu of fees not in excess of $100.00 in any year. Quoting the last sen
tence, the section reads : 
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'J'\ or in any year shall the aggregate amount allowed to an officer ex-· 
ceed $100.00.' 

In interpreting this section is one bound to the year when the fees 
are created, or to the year when the allowance is asked? In the case 
which I have in mind thte fees were earned in the year 1916. Could an 
allowance be made at this time, not to exceed $100.00, for the year 1916, 
when no allowance was asked for during the year 1916?" 

Section 3019 G. C. reads: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular ses
sion, may make an allowance to any such officers in place of fees, but in 
!J.ny year the aggregate allowances to such officer shall not exceed the fees 
legally taxed to him in such causes, nor in any year shall the aggregate 
amount allowed an officer exceed one hundred dollars." 

You will note that this section provides that the aggregate allowances to the 
different officers shall not exceed the fees taxed to him in such costs or in any year 
shall the aggregate amount allowed an officer exceed $100.00. 

To my mind this statute does not aim to prohibit the allowance or payment 
of more than $100.00 during any one year if th,e excess has been earned by the 
officer in some previous year or years, during which no allowance, or one below 
the statutory limit, was made. The statute, I think, merely prevents an offic-or 
from being allowed more than $100.00 for his services during any one year, and 
whether or not he is paid $200.00, for instance, at one time for two years' servires 
or $100.00 each year for two years, is immaterial. The important thing is that the 
rate of payment shall noL exceed $100.00 per year. 

It is th,erefore my opinion that allowance can be made in the case you n•fer 
to at this time for the year 1916. 

Very truly yours, 
JosEPH McGHEE, 

Attorney-General 
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