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OPINION NO. 74-091 

Syllabus: 

1. The administrator or executive secretary of a county 
board of mental retardation, appointed pursuant to R.c. 
5126.04, is the proper authority to remove, -uspend, or re
duce in position an employee of the board if done in accordance 
with regulations adopted by the board. 

2, The administrator or executive secr,atary of the county 
board of mental retardation may take appropriate personnel 
action such as the termination, reduction in position, or sus
pension of an employee without the prior approval of the board 
if such personnel actions are done in accordance with the regu
lations of the board and are subsequently ratified by the board. 

3. A county board of mental retardation may empower the 
administrator or executive secretary to take personnel actions 
which are effective immediately, subject to the review of the 
board. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: William J. Brown, Attorney General, October 28, 1974 

I have before me your request for my opinion which reads 
as follows: 
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"l. Is the administrator or executive •ecretary
of a~county board of mental retardation, appointed 
pursuant to Section 5126.04, Revised Code, who is charged
with the re•ponsibility of administering the work of the 
board, the proper authority to remove, suspend or re
duce in position an employee of the board if done in 
accordance with regulations adopted by the board? 

"2. In light of the fact that the Board of Mental 
Retardation is composed cf seven appointed citizen• 
and is required by law to meet only four time• per 
year, may the administrstor or executive secretary of 
the board take appropriate personnel action such as the 
termination, reduction in position or suspension of an 
employee without the prior approval of the board if 
such per•onnel actions are done in accordance with the 
regulations of the board and are subsequently ratified 
by the board? 

"3. Are any personnel action• taken by a duly ap
pointed administrator or executive secretary of a board 
of mental retardation in Accordance with the regulations 
of the board effective as of the date of the filing of 
the appropriate form• by the Director in accordance 
with Section 143.27, Revised Code, or upon the date the 
personnel action is subsequently ratified by the board? 

R.C. 5126.04 reads as follows: 

"The county board of mental retardation 

shall appoint an administrator or executive 

secretary who shall administer the work of the 

board of mental retardation, subject to the 

regulation• of such board. 


"With the approval of the board, such 

administrator or executive secretary shall 

appoint all other employees necessary to ful

fill the duties invested in such board." 


The third syllabus of Opinion No. 70-121, Opinions of the 
Attorney General for 1970, provides as follows: 

"The administrator or executive secretary

of a county board of mental retardation is the 

proper authority to employ all personnel deemed 

necessary by the board, pursuant to Section 

5126.04, Revised Code, and providing services 

authorized under Section 5127.01, Revi~ed Code." 


Thus, it is clear that the administrator is in part (along 
with the board itself) an authority to appoint new employees.
Logic would demand that if su~h official has the power to appoint
employees, then inherent in that power is the authority to re
move, suspend, or reduce in position the appointed employee.
Indeed, the Revised Code itself in Section 124.0l(D), which was 
formerly Section 143.0l(D), links the power to appoint with the 
power to remove in the definition of an "appointing authority."
R.C. 124.0l(D) states: 

"(D) Appointing authority signifies the 

officer, commission, board, or body having the 
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power of appointment to, or removal from, 
po•itions in any office, department, commi••lon, 
board, or in•titution." 

The logical connection between appointment and removal 
power is again evidenced in R.C. 124.0l(P), which wa• formerly
R.c. 143.0l(P), where "employee" 1• defined as follow•: 

"(P) Employee •ignifie• any per•on

holding a position subject to appointment,

removal, promotion, or reduction by an ap

pointing officer." 


Further support for my opinion that the admini•trator i• 
the proper authority to· remove, su•pend, or reduce in position
an employee of the board can be found in Opinion No. ·,2-011, 
Opinions of the Attorney General for 1972, where I expre•sed
the opinion "that the potential authority of the position of 
administrator under the above quoted statute• [R.C. 5126.03 
and R.C. 5126.04) is •uch that the admini•trator i• inherently a 
check upon the other employee• of the board." Thu•, acting as 
a check, it would certainly appear that the adminietrator would 
be the proper authority to remove, su•pend, or reduce in posi
tion any employee if done in accordance with regulations adopted
by the board. 

Your next inquiry concern• whether the adminietrator can 
take appropriate per•onnel action such a• the termination, •u•
pension, or reduction in position of an employee without prior
approval of the board if such per•onnel actions are done in 
accordance with the regulations of the board and are sub•equently
ratified by the board. Looking at R.c. 5126.04, it can be seen 
that only the words "with the approval of the board" are used. 
No mention is made whether the prior approval of the board i• 
required when appointment or remova by the administrato:c..be
comes necessary. If the legi•lature had intended that prior
approval was nece••ary for such pereoJ111el actions taken by the 
administrator, it would have certainly so stated. It must be 
presumed that whether the order of approval by the board wa• 
prior, or subsequent, to the action of the admini•trator wa• of 
no importance to the legislature. All that is required i• that 
the actions be approved. Thus, the administrator can take all 
required personnel actions without the prior approval of the 
board. Of course, all such actions mumt etill be acted upon by 
the board. 

The legialatiV8 intent mu•t be derived from the •tatute. 

Slingluff v. Weaver, 66 Ohio St. 621 (1902)1 ely v. E:xpert,
s6Inc., 26 Ohio St. 2d 61 (1971). It i• clear tat the Intent 
ol""R.c. 5126.04 was to give the admini•trator the power to 
take care of the day-to-day buaines• of the board and to allow 
the administrator to control personnel matters, while retain
ing the primary or ultimate power of approval concerning per
sonnel matters within the board itself. The administrator was 
not intended to be merely a ministerial position, where au
thority for every action muet have been previously approved. 

However, your third inquiry raises an entirely different 
question. That is whether the personnel action taken by the 
administrator becomes effective at the date of the filing of 
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th• appropriate foJ:118 in accordaneei with R.c. 124.34 or when 
the action i• •ub•equently ratified. (It •hould be noted that 
R.c. 143.27 ha• b41en uwnded and renumbered R.c. 124.34. sen
ate Bill 174, effective DeeeimbeJ: 4, 1973.) R.c. 5126.04 •tat•• 
that, "[w]ith apprcr,al of the board, •uch admini•trator or 
executive ••cretary •hall appoint all other employee• neceHary 
to fulfill the dutie• in,,.•ted in •uch board." Thi• language
apparently authorise• the board to empower the adminl•trator to 
take permonnel actlona, •ubject to the review of ~he board. 
Such action• would be effective immediately, although the board 
would retain power to overrule them. The adminl•trator could 
then employ and dl•charge per•on• a• circU11111tance• required,
without waiting for a meeting of the board. Situation• can 
ea•lly be imagined in which thi• power would be e••ential to 
the efficient operation of the program. R.c. 1.47 provide•
that, "(i]n enacting a •tatute, it i• pre•umed thats*** (D)
A re•ul~ fea•lble of execution 1• intended." 

In •peel fie an11Ver to your que•tion• 1 t ls rrry opinion, and 
you are •o advl•ed thats 

1. 'l'he adminl•trator or executive Hcretary of a county 
board of mental retardation, appointed pur•uant to R.C. 5126.04, 
1• the proper authority to remove, •u•pend, or reduce in position
an employee of the board if done in accordance with regulation•
adopted by the board. 

2. 'l'he admini•trator or executive •ecretary of the co\Ulty
board of mental retardation may take appropriate per•onnel action 
euch a• the termination, reduction in poeition, or suspension of 
an employee without the prior approval of the board if such per
sonnel action• are done in accordance with the regulation• of the 
board and are sub•equently ratified by the board. 

3. A county board of mental retardation may empower the 
administrator or executi,,. secretary to take personnel actions 
which are effecti'VII immediately, subject to the review of the 
board. 




