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VENDIKG STAND I?\ PUBLIC BUILDING-FOR A VISUALLY 

K-\;-;- DICAPPED PERSON-DIVISION OF SOCIAL ADMINI

STR:-\TIOX-STATE WELFARE DEPARTMENT-RELATION

SHIP OF ::--L-\STER AND SERVANT DOES NOT ARISE WHEN 

PERSO:\'" CONDUCTS BUSINESS AND PROFITS WHICH BE

LOX G EKTIRELY TO HIM-PERSON NOT EMPLOYE OF 

ST.-\TE-DinSION ESTABLISHES CERTAIN REGULATIONS 

UNDER WHICH BUSINESS OPERATED-RIGHT RESERVED 

TO C-\XCEL PERMIT IN CASE REGULATIONS ARE NOT :.1ET. 

SYLLABUS: 

l:nder the existing .plan whereby the Division of Social Administration, of the 
State \\"eliare Department provides and equips a vending stand in a public building 
for a Yisually handicapped person, in order that such person may conduct a :business, 
the profits oi which belong entirely to him, the -relationship of master and servant does 
not arise. and such person is not an employe of the state, even though the Division 
establishes certain regulations under which such husiness must he operated, and reserves 
the right to cancel such permit in case such regulations are not complied with. 

Columbus, Ohio, March ro, 1953 

Hon. J. H. Lamneck, Director, Department of Public \i\Telfare 

Columbus, Ohio 

Dear Sir: 

I haYe before me your request for my opinion, reading as follows: 

"The Division of Social Administration of the State Welfare 
Department administers the services to the blind which were 
originally provided by the -Ohio ,Commission for ,the Blind. It is 
the agency in Ohio recognized by the Federal Security Agency 
for the administration of Vocational Rehabilitation of the Blind 
and it also acts as licensing agent for vending stands operated in 
i ecleral buildings. 

;'For many years •the state has operated the vending stands in 
public buildings and to some extent in private industry. Attached 
is some material descriptive of the program. The essential features 
are these: 

··I. Authority to operate a vending stand is given to the Di
vision of Social Administration. 
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"2. The state furnishes the equipment and retains title to it. 

"3. The state buys and maintains a stock of merchandise 
although the operator may have an inventory greater 
-than the state's equity. 

"4. The income of the stand goes to the operator except for 
a service charge collected by the state. 

"The individuals who operate these stands have never been 
considered employees of the Division of Social Administration. 
However, the Bureau of Internal Revenue of the United States 
Government has held that the operators are employees of the state 
in the light of the tax laws and are therefore not permitted to con
tribute to the Social Security system as independent businessmen. 

"vVe recognize that the ruling of the Attorney General of 
Ohio would not he binding on the Federal Government. How
ever, since it is •being suggested that the state should somehow 
work out a plan for covering the retirement of these operators, \Ye 
would appreciate your opinion as to whether they can be con
sidered in any sense employees of the state." 

I note that vending stands are established by tihe DiYision 0,f Social 

Administration, to be operated by the blind or persons visually handicapped. 

The General Assembly has recognized the propriety of permitting these 

stands to be placed in public buildings, and has authorized the vanous 

public authorities to permit the use of space for that pt111pose. Section 

r369-1, General Code, provides that such permission may be given when

ever in the judgment of tihe head of any department of the State or a county 

or municipality i,t shall be deemed desirable and proper to permit the same. 

\ \Then granted, it is provided that no license fee, rental or other charge 

shall be asked or received for such permit. This statute is indicative of the 

general policy of the State in giving assistance to persons \\·ho are handi

capped by total or partial blindness. 

From the information accompanying your letter, I note that when any 

such person is granted by the state agency permission to operate such 

stand, his license to do so is governed by certain regulations adopted by 

the state agency, whereby there is reserved the right to supen·ise the per

sonal conduct of the operator and the manner in which the stand is kept 

and operated. The State reserves the right to discontinue his license, in 

the event his stand is not operated in accordance with the regulations pre

scribed. These regulations provide among other ,things, that the operator 

shall keep himself and the premises neat in appearance, that he will conduct 
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his stand in a businesslike manner, that he will make his purchases on a 

cash basis, and that he will make such reports and maintain such records 

as the State may require. 

It is further provided that the state agency is to furnish all of the 

equipment for the stand, and the initial stock, and that such stock is to be 

replenished from time to time, by the operator. It is further provided that 

the operator is to pay the State a service charge of 3 'Jo of the gross sales. 

The operator draws a set amount each week for his maintenance, and 

at the encl of a reporting period withdraws and retains the remaining net 

profits derived from the operation. 

Under no condition does the state pay the operator for his services, 

and under no condition does the state receive any benefit or profit from 

the enterprise. The regulations under which the enterprise is conducted 

specifically ,provide that operators are to be considered independent business 

people, and not e111.ploycs of the state. No provision is made for state retire

ment benefits to the operators, and under the law relating to the Public 

Employes Retirement System they could not ibe regarded as ernployes of 

the state. Neither is there any procedure under civil service laws in the 

selection of the operators. 

The entire program is manifesdy philanthropic. Its sole purpose is to 

assist visually handicapped persons in becoming self-sustaining. The state 

acts as a financial sponsor .purely for the benevolent purpose above indicated. 

Having in mind these purposes and this procedure, I am unable to 

understand :how it could possibly be claimed that these operators are public 

employes or how the state could be regarded as an employer. As stated in 

Volume 56, Corpus Juris Secundum, page 27: 

"The word 'employee' imports •some sort of continuous ser-uice 
rendered for \vages or salary and subject ·to the direction of the 
employer as to how the work shall be clone. Jn its broad significa
tion the term is used to designate one who is employed; one who 
works for an employer or master; a clerk or workman in the serv
ice of an em,plo_ver; one who works for wages or a salary; one ,,·ho 
gives his whole time and services to another for a financial con
sideration; a person hired to work for wages as the employer may 
direct. 

" 'Employee' has also •been defined as a ,person in constant 
and continuous service, one who per/arms services for another 
for a financial consideration exclusive of casual employment, one 
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whose time and skill are occupied in the business of his employer, 
and not attending to his own business or pleasure separate and 
apart from such employment; anyone who renders labor or 
sen·ices to another." (Emphasis added.) 

It is very well settled that the relationship of master and servant or of 

employer and employe, which are synonymous in the law, :has its basis on 

service rendered by the servant or employc to the master or employer. In 

56 Corpus Juris Secunclum, page 40, that proposition is laid clown and a 

number of cases are cited in supiport of it. Among others, I note the case 

of \,Valling v. Portland Terminal Company, 330 U. S., 148, where the court 

was considering ,the status of men who were in training for positions of 

yard brakemen of the railroad and who work during such training under 

the direction of regular employees. It was held that such a trainee is not 

an employe within the meaning of Section 2 ( e) of the Fair Labor Stand

ards Act. The court, in the course of the opinion, said : 

''The applicant's work does not expedite the c01npany's busi
ness, but may and sometimes does, actually impede and retard it. 
* * * Accepting the unchallenged findings here that the railroads 
receive no 'immediate advantage' from any work done by the 
trainees, we hold that vhey are not employes within ,the Act's 
meaning.'' 

To the same effect, Walling v. Railway, 330 U. S., 158. 

In the case of Reed v. Ricleout's Ambulance, 212 Ala., 428, it was 

held: 

"Essentials of relationship of employer and employe are 
voluntary rendition of service, its acceptance iby employer and 
employer's right to direct and control employee. Payment of com
pensation being merely incidental thereto." (Emphasis added.) 

In Pa-Herson v. Barnes, 317 Mass., 731: 

"That alleged agent or servant does so111ething for or in be
half of alleged principal or master, is a fundamental element in 
every master and servant or agency relationship." 

(Emphasis added.) 

In Maltz v. Jackaway, 336 I\Io., moo, the court held: 

"Relationship of master and servant is bottomed upon serv
ices rendered by servant to master, and is characterized by rigiht of 
control vested in master." (Emphasis added.) 
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In Sabi v. Laendenbank Wien Aktiengesellschaft, 30 N. '{. S., 608, 

it was held: 

"The essence of an 'employment relation' is the rendition of 
service by employe for employer." 

To the same effect, Null v. State Compensation Commissioner, 

(W. Va.) 35 S. E. 2nd, 359; Pennsylvania Casualty Company v. Elkins 

(D.C. Ky.); 70 F. Supp., 155; Western Indemnity Co. v. Pillsbury, 172 

Cal., 807; Rutherford v. Tobin, 336 Mo., u71. 

Cases without number could be cited sustaining the same proposition. 

Our own Supreme Court, in its definition of an "employe", in the case of 

Indemnity Company v. Plymouth, 146 Ohio St., 96, emphasizes the same 

element, to wit, the necessity of service. The first branch of tihe syllabus 

of that rnse reads as follows: 

''An employee is a person who works for another for salary 
or wages, and the term is usually applied only to clerks. work
men and la:borers, and rarely to the higher officers of a corpora
tion or government or to domestic servants." 

J conclude, therefore, that unless the element O'f ,service rendered by 

one person to another pursuant to contract, can be found, the relationship 

of employer and ernploye does not exist. It is true that the right of control 

usually enters into a contract of employment, and it is true that the con

tract which we are considering here, reserves to .the state agency certain 

rights of control, hut it does not follow that the contract, for that reason 

becomes a contract of employment. Control is not peculiar to contracts of 

employment. 

If we may assume that some bank or financial institution with a view 

to profit to itseH, should undertake to furnish financial backing for a person 

desiring to embark on a business enterprise of his own, particularly one 

with no capital, certainly sueil1 institution could establish certain regulations 

under which such financial aid is granted, and reserve to itself any measure 

of control that the parties might agree upon so as to see that the business 

is so conducted as to make it profitable to the operator and safe to the 

institution. Under such an arrangement certainly no one \Youlcl claim that 

the business man receiving such financial backing became the employe of 

the bank. 

Likewise, it 1s quite possible that a charitable .fund might be set up 
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by a philanthropist, to be used in assisting persons to get a start in an inde

pendent business and that the identical arrangements might be made with 

the applicant which are present in the plans set up by the Staite as set forth 

in your communication. It could not conceivably be contended that the 

business man who was thus assi,stecl by this philanthropic insti,tution became 

the employe of the institution. 

I note in the correspondence attached to your letter, a suggestion that 

these persons who are being assisted by the State, might be considered as 

members of the Public Employes Retirement System. The laws of Ohio 

relative to that System make it very clear that such could not be clone, con

sistent witih the law. Section 486-32, General ·Code, defines a public em

ploye as follows: 

"'Public employe' •shall mean any person holding an office, 
not elective, under the state of Ohio, any county, municipality, 
park district, conservancy district, sanitary district, health dis
trict, township, metropolitan housing authority, state retirement 
board or public library, or employed and paid in whole or in part 
by the state of Ohio or any of the above named authorities in any 
capacity whatsoever." ( Emphasis added.) 

It is quite manifest that the persons wtho are being assisted by this 

program, do not hold any office under the State or any of its named sub

clivisions, and certainly are not "employed and paid in whole or in part by 

the State of Ohio." 

If it were attempted to class these licensees as independent contractors, 

and therefore in a remote degree employes of ,the state, that attempt would 

fail, since even such relationship is based on the idea o,f service to an 

employer, an element which is totally lacking in the plan under considera

tion. The person ,d10 is by that plan set up in business by the state, is not 

a servant of the state, and is not an independent contractor rendering a 

service to the state. He is strictly an independent business man, assisted 

and financed by the state, for the sole purpose of enaJbling him tc, be self

supporting in spite of his handicap. 

I may summarize what has been said by asserting: 

r. The plan in question is based solely upon the charitable purpose 

of the state to assist a handicapped person in esta1blishing a business out of 

which ihe can make a living. 
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2. No service or benefit to the state whatsover 1s contemplated or 

possible. 

3. No wages or other compensation is paid to the operator. 

4. The rights reserved to the state to control the operator, and to 

terminate the contract, are merely precautions designed to encourage the 

operator to use his bes,t efforts for his own betterment and profit, and to 

protect the state's investment. 

Accordingly, it is my opinion, and you are advised that under the 

existing plan whereby the Division of Social Administration of the State 

Welfare Department provides and equips a vending stand in a public build

ing for a visually handicapped person, in order that such person may con

duct a business, the profits of which belong entirely to him, the relationship 

of master and servant does not arise, and such person is not an employe 

of the state, even though the Division establishes certain regulations under 

which suoh !business must be operated, and reserves the right to cancel such 

permit in case such regulations are not complied with. 

Respectfully, 

C. WILLIAM O'NEILL 

Attorney General 


