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Miamisburg & Carrollltm H·ycinwlic Cinupcmfs Contract. 

MIAMJSIJU LU; & CA RR(JLLTUN H YOI~/\.U f .IC 
COM1'l\N Y'S CUN'J'Hi\C:I.'. 

The Slat.c of Ohio, ~ 
Office nf th~:: J\ tto n1cy Ct!neral, 

C()hunlnts, January 8, x8j3. 

To the Board ol Pnblic /Vorks: 

'GENTLEMEN:-1 have exan1im:d the contract made bt:

~ween the State and the Miamisburg & Carroll ton Hydraulic 
. Company. · 

First-T he act anthorizing the contract contem plated 
allowing the company to use the canal for the purpose of 
flowing the water of the Miami River through it for their 
own purposes. 

Seconrl- Thc act of .March 20, 1807, above referred 
to , and the coutract fra 111 <:cl under it. in tny judg'lll ~llt, con
template lh<tt sttch u:::e shall n•:.l ,-:,isc (> r )(lwc r mat·erinlly 
the water on that level of tin: ca11al ~(>a~ 1'<:, alfcct i11juriously 
the usc of the canal for the pur pc1,;t!S of navig-ation. or t he usc 
of. the water power thereto fore leased by th<: State. 

T hi rd- If th is use by the l·lydrau lic Company iuter
feres in any \vay injurious ly with the navigation of the canal, 

. or with the use of the water power theretofore· leased and 
the contract fo r which still subsists, the S tate has the right, 
if upon proper notice the Hydraulic Company does not cor
rect their use of the canal so as not inj uriously to affec~ 
that level of the water as above stated, to stop such flow 
by shutting_ off the water caused to Row into and through 
the caned by such company. Such injurions use of the 
ca,nal is a trespass upon the State as well as upon the rights 
of such lessee of wate r power, aud either may rnaint<ti n an 
action. but' the board has abund«nt authori ty con krrcd by 
statute to act sum11mrily iu the lllatter in such· cases without 
application to the comts. and oug:ht to exercise t his au thor
ity promptly when a proper case arises_. so as to protect the 
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Narve hwisdicti011. Over a Pad of a County. 

rights of those who have made contracts with i~ for the use 
<.of wate1· power. 

Very respectfully, 
F. B. POND, 

Attorney General. 

THE GENERAL ASSEMBLY CAN CREATE · ·A 
' COURT WHICH SHALL HAVE JURISDICTION 

OVER A PART OF THE COUNTY. 

A . W. Jones, Esq.: 

The State of Ohio, 
Office of the Attornev General, 

Columbus, J~~uary r7, r873. 

SrR :-In compliance with your request for an opinion 
touching the power of the General Assembly to establish 
a cou rt which shall have competent jurisdi!,:tion over par t of 
a county, I have to sa-y: 

Section I of article 4 of the constitution provides as 
follows: 

"The judicial power of the· State shall be 
vested in a Supreme Court, in District Courts, 
Courts of Common Pleas, Cottrt of .Probate, 
justices of the -peace, a-nd in s11.ch other c6nrts, in
ferior to the Supreme Court as the General As
sen,bly may from t ime to time establish." . 

In my judgment it is competent for the General 1\s- . 

sembly under that section to create a court inferior to the 
Supreme Court, which shall have jur isdiction over any por
tion of a county indicated in the act creating it, and need 
not necessarily make such jurisdiction co-extensive with 
the limits of the county in which it is created. 
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Valuation of the Kctl-e'J' Prope1·ty itt. Columbus. 

This view, as I understand · it, is fully sustained by the 
Supreme Cou r t in the case of the Steamboat Northern Indi
ana vs .. Milliken (7th 0. S . R., p. 386). 

V cry respect·fully, 
F .. B. POND, 

Attorney General. 

VALUATION OF ~n~I£ f(I:::U .• EY PROPERTY. I r\ 
COLUMBUS. 

The State of Ohio, 
Office of the Attorney General, 

Columbus. Jam1ary 17. r873. 

Hou.' !ami'S /Yitliams. Auditor of Stolt:: 
Sm :- I have examined the C(>l111l11111ical·i.-,n of Judge 

Bates and the exhibits a11d testim(lllY atta<: hcd. :.111d :1 111 ~at:i s

liecl therefrom that the auditor o f Pranldin C.)tlnly has rnis
taken the meaning of the order of the city boa rd of eq uali
zation, dated November 9, 1870, in this: 

In my judgment the -meaning of that order was to add 
fifteen per cent. to the valuation of so inuch of the real prop
erty fronting on Broad street as was regtdarly laid off into 
city lots, and so much of real property not so laid off and 
fronting on said. street .as would be included in city lots of 
the usual size and shape, if the same were so laid off and no 
more. I do not think the intention of that order could have 
been to include any terri tor.y back of the usual depth of a 
city lot fronting on Broad street. . 

So far then as the· fifteen per ·cent. has been put upon 
real property back of the. usual depth of a city lot fronting 
on Broad street , in my judgment, there has been error, and 
such error, as Auditor of State, under section 35 of the tax 
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Forfeited Water Power Leases Not Sttbfcct to Ta:t:at·io1~. 

act ( S." & C., p. 1453), has power by his order to cause to 
be corrected upon the. written showing made. 

Very respectfully, 
F. B. POND, 

Attorney General. 

FORFEITED WATER PO\VER LEASES NOT SUB
JECT TO TAXATION. 

The State of Ohio, 
Office o1 the Attorney General, 

Columbus, January 19, 1873. 

Han. James ],flill-iamzs, AuditO'r of State: 
· Sm :-The statute authorizing leases of water power by 

the authorities of the State provides for the forfeiture of 
the lease for non-payment of rents. If the lease hac!_ so be
come forfeited to the State before it became delinquent for 
taxes, no taxes should since have been levied thereon, nor 
should it ·have been solei for said taxes. In that event also 
the property should be taken from the duplicate and the taxes 
actually paid shot~ ld be refundccl. 

V C l')' respct;tfully, 
F. B. POND, 

Attorney General. 



168 OPINIONS OF THE ATTORNEY GENERAL 

County Auditors' Deputies Cannot be Paid Out of the, 
County Treasury-Chan·itel of the Ohio River Cannot 
be Ocwpied so as to Interf.e·re Infuriously With Nar/i
gation . 

. COUNTY AUDITORS' DEPUTIES ~ANNOT BE 
PAID OUT OF THE COUNTY TREASURY. 

The State of Ohio, 
Office of the Attorne); General, 

Columbus, February 6, 1873. 

H. L. J'vf orey_, P,-osec1tting .4.ttorney, Btttle1" C01mt;.': 

Sw :_:_Yours of the 3d in st. came duly to hand, and in 
reply I have to say: 

I find no statute authorizing the payment of deputies 
appointed under the sixth sectiO!l of the auditors' act of 
April 18, 1870, (0. L., Vol. 67) out of the county treasury. 
Of course, in the absence of legislative authority for it, it 
cannot be done. 

I think you are clearly right in your· opinion. 
Very respectfully, 

F. B. POND, 
Attorney General. 

CHANNEL OF THE OHIO RIVER CANNOT BE 
OCCUPIED SO AS TO INTERFERE IN
JURIOUSLY \11/ITH NAVIGATION. 

To the Governor: 

The State of Ohio, 
Office of the Attorney General. 

SrR :-The communication of S. S. Davis, mayor of the 
city of Cincim1ati, has heen examined, and in reply to your 
question arising under the same, I have to say: 

First-It is clear that in the absence of congressional 
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Preside1tt P.ro T empo.,-e of a C it)• C ouncillvf ay be Appointed. 

legislation authorizing the same, no person or corporation 
has the right to occupy or use any portion of the channel of 
the Ohio River so as to !nterfere injuriously with the free 
use thereof for the purposes of navigation. 

Second-I am satisfied that it is competent for the Gen
.eral Assembly of the State to fix limits or "water lines" 
·within which such .river or the channel thereof may be used, 
so that the same shall not injuriously affect such use for the 
purposes of navigation. · 

Ver); respect full)•, 
F. B. POND, 

Attorney General. 

PRESIDENT PRO TEMPORE OF A CITY COUNCIL 
MAY BE APPOINTED. . 

The State of Ohio, 
Office of the Attorney General, 

Columbus, February 19, 1873· 

Willia:m Dm{ghe·rt3•: 
Sm :-I am satisfied that a fair construction of the 

municipal code will warrant the appointment of a president 
of the cotmcil "pro tempore" of a city where a qu?rurn of 
the council are present and when the "president" and "presi
dent pro tem." are both absent and the meeting, whether 
regular or special, is regularly called. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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Ta:r Penatf.i·es, Etc., ,Shcmld be P.roparly DistribtLted
Co·unty Co-mnu·ssionars Rwe 1tO Cot~trol Ove1' Appor
tionment of Infirmary Superitlfmdents. 

TAX PENALTIES, T.<:TC.,. SHOULD BE PROPERLY 
DISTRIBUTED. 

The State of Ohio, 
Office of the Attorney General, 

Coluh1bus, February rg, 1873. 
Raws01£ Crifli1~, Esq.: 

StR:-Yours handed me by Dr. Williams would have 
received earlier atte11tion but for press of other ma'tters. In -
reply I have to say: 

First-The interest and penalty fixed by law for the 
non-payment of the tax should, in my judgment, go to the 
·credit of the pitrties to whom the tax belongs and is t<? be 
apportioned 'in the ratio of the taxes to the county town
ship. etc. 

Second- -The pcn:llf·_v r·ixc.:d h_v the court should, in my, 
juclg111ent: .. g·o to the municipality wh ich pay~ the counsel 
fees to compel '' c<•llecti•'ln o f the ta"-. 

Vet y re~pcdf u II y. 
F. H. POND, 

Attomey General. 

COUNTY COMMTSSTONERS HAVE NO CONTROL 
OVER A;'PORTIO:JMENT OF INFIRMARY 
SUPERINTE NDENTS. 

W. Kt'mmel, Esq.: 

The State of Ohio, 
Office of the Attorney General, 

Columbus, February 20, r873 . 

SrR :- In reply. to yours of 8th inst. I have to say: 
In my judgment the county commissioners have nothing 

to do, under the twenty-third section of the act of 1872 (0. 
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c.·ril/i,;it/.: ·.</ lllc·/'(;"{(,\'1; «/ Cof•ital Si<~d.: u/tlt,; Clra.n:IJIII 

I run Colll/.'<111;\' . 
. --·-· -··------- -----------· 
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1 .. , v._,). 6~J, p. 121 ), wit·h the appointlll<::llt of a super:n
· ·~:tH.Iclll: f,)r l-I te C•.llllll-_v inlinnary. They may control his pay 
to !:h.: <:xt-<:;llt that an unreasonable sum shall not be paid t0r 
his services. 

Verv respectfully, 
F. B. POND, 

Attorney General. 

CERTLFIC;-\TE OF INCREASE OF CAPITAL STOCK 
OF THE CHARCOAL IRON COrvLP •\NY. 

I-lon. Hlm. Nash : 

The State of Ohio, 
Office of the Attorney General, 

Columbus, April 8, r873. 

SrR :-1 have examined the certificate of "Charcoal Iron 
Company" for increase of capital. stock. 

lf the shares are $1 ,ooo each then· all the stock of tht> 
company was represented in the meeting at which the in
crease was "unanimously" votecl. In such case I think the 
thirty days previous notice required by the statute may be 
dispensed with. 

The certificate is, however, in my .i udgment, defective 
in this. 

By the fourth section of the act of April r2, r865, ( S . 
. & S., p. 237) the certificate must state that the whole amount 
(of increase) thereof has been paid to such company (this 
may ·perhaps be sufficiently stated but what follows, in my 
judgment, is not), and that no note, bill, bond or other secur
ity has been taken for any part thereof, and that the credit 
of such company has not been used directly or indirectly to 
raise funds to pay the same or any part thereof." 

\J> \\'ha't the statute requires here must be stated and not 
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State House Fence Contract Valid. 

left to inference or implication. In this respect the certificate 
is clearly bad. 

There is no disposition to be captious about these cer
tificates, but there .is a palpable necessity that they should 

, in all 111aterial matters con form to the statute. 
Very respectfully; 

F. B. POND, 
Attorney General. 

STATE HOUSE FENCE CONTRACT VALID. 

The · State of Ohio, 
Office of the Attorney General, 

Columbus. Apri l, 1 '373· 

To the Govc·rnor a.nd Trcasu:rcr of Sta.tc: 
.Sm :-B_v the act of the General Assembly of April 27, 

1872; ( 0. L., Vol. 69, p. 135) the comptroller of the treasury 
was directed to procure and put up around the State House 
grOUI)ds a n~w fence. 

"The >vork and improvements" (so directed) were re
' qui red to .be done "with the. advice and consent of the Gov
ernor and Treasurer of State." 

In my judgmei1t the contract or contracts for the fence 
should be 1nade ancl the work done under the provisions of 
the act of April 3, 1868 (0. L., Vol. 65 .. p. 59). 

I find that as required bv that act an estimate has been 
made . of the cost of the work b_v an architect, and the sum 
of $23,946. ro fixed by him · as the probable and reasonable 
cost of the work, which estimate has been duly filed. 

The work was duly advertised under the last named 
act, and a letting made for $2 r,ooo. · 

The only limit I find for ·the amount for which .such a 
letting shall be made is contained in the seventh section of 



Prosecuting Attome)'s Not E1,titled to E.rtra AL/owa"cc 
for Pn~·ecuti"g Cot/.'Nij• Treasurers. 

said last named act, and that is that the contract shall not 
exceed the estimate of the .architect. 

The contract was made with L. Schaefer & Sor}, the 
lowest bidders, for the sum of $z r, 1 19.30. 

1 think the contract to be in accordance with the law,. 
and that the appropriation of la$t year· does not limit the 
;unount for which such contract might be mt~de. 

Ve.ry respectfully, 
F. B. POND, 

Attorney General. 

PROSECUTING ATTORNEYS NOT ENTITLED TO 
EXTRA ALLOWANCE FOR PROSECUTING 
COUNTY TREASURERS. 

Asa fe·11kins, Esq.: 

The State of Ollio. 
Office of the Attorney General, 

Columbus, April 25, r873. 

Sm :-'(ours of yesterday came to hand today. I know 
of no statute warranting the county commissioners in mak
ing any extra allowance for the prosecuting attorney for 
duties done under the twenty-fifth section of the act of 
March !2, 183r. (S. & C., p. 1587). 

This is a part. of the official duty of the prosecuting at-
torney as I think. ' 

Very respectfully, 
F. B. POND, 

Attorney General. 
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Places Fo1' E!ectt:oJts For JustictJs of the Peace; How Fixed. 

PLACES FOR ELECTIONS FOR JUSTICES OF THE 
PEACE; HOW FIXED. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, April 28, r87J. 

Hon. A. T. TtVikoff, Se·cretary o/ State : 
Sm :- I have examinee\ the papers submitted touching 

the election .of justice of the peace iri Upper Townsh ip, 
Nieigs County, Ohio, and am satisfied that the finding of 
the f reeholclers who tried the -contest was correct. 

The election of a justice of the peace is, in all respects, 
controlled by the act of 1853 ( S. & C., 762 ), and the acts 
supplementary thereto ancl amendatory thereof. 

The act of 1853 clearly empowers the trustees to direct 
and fix the place where the election for justice shall be held, 
and having fixed it. that is the only place in my judgn1ent 
where legal 7./0te can be cast. except in case of cities whose 
limits are co-extensive with the township, in which case the 
election is provided for in the act of r86r (S. & S. , p. 413) , 
I do not think the General Assembly has passed any act 
modifying this principle, or affecting it by implication even. 
·whether this is best or not is not in my judgment the ques
tion, but is it the law is what we have got to see to. 

Very respectfully, 
F. ,B. POND, 

Attorney General. 
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Cqmpensati01~ of ProsecHt·t:1£g Atton~e)•S. 

CO~'LPENSATION OF PROSECUTING 
ATTORNEYS. 

T he State of O hio, 
Office of the Attorney General, 

Columbus, April 28, 1873· 

Sm :--Hon. D. J. Callen handed rrie a letter of yours a 
good while ago. It is my fau lt that it has not been answered. 

The ten percentum on fines, costs and forfeited recog
nizances collected during his term of office by a prosecuting 
at torney, he is entitled to an a llow:mce for out of the g·eneral 
fund of the county, and if the county commissioners refuse 
to allow it, they may be compelled by mandamus. 

T he case you put, in my judgnH:nt, comes clearly withi·n 
the meani no· <>f the act if collected bv vou. 

;:, 1 "' •· 

W hat authority the commissioners had to employ other 
counsel for the purpose of collecting the amount of the notes 
you speak of, I cannot see when, a~ the prosecutor of the 
county you were authorized to do it, and the la\ov makes it 
yotlr clt1ty to attend to it in your official capacity. 

Second-Your regular compensation is fi:red by statute 
on the basis of the population of your county, and mHst be 
paid_. and the only discretion. in my judgment, the commis
sioners liave is as to the time and installments in which the 
salary is to be paid. 

Very respectfully, 
F . B. POND, 

Attorney General. 
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Pay of V£llage Marshals C(m.not be increased D1~rin.g Tet·m 
of Oflice-P1·obote Judges Ca1~ Commit tu Reform Fa1·m 
Upon Complaint of Parents ·ot' Guardia·n.s. 

PAY OF VILLAGE MARSHALS CANNOT BE IN
CREASED DURING TERM 01< OFFICE. 

The State of Ohio, 
Q ffice o f the Attorney General, 

· Columbus, May 14, 1873. 

E. W. Ma . .rson, Sol. Garrettsville: 
Sm :-- In reply to yours of r2th inst. I have to sa_Y: 
I do not see bow under the provisions of the sixty-nil)th 

section of the act of April 8, 1870, (VoL 67, p. (>9) the pay . 
o( this officer (marshal of your village) could have been 
"i1icreased'' at all "dufi ng the 'term for which" he was 
"elected." Hence, I do not think the marshal <tan collec t 
his salary (in t he increase contemplated in the ordinance) 
for any period o f his ·existing term. 

Very respect fully, 
F. B. POND. 

Attorney General. 

~ROBA TE JUDGES CAN COMMIT TO REFORM 
FARM UPON COMPLAINT OF PARENTS OR 

.GUARDIANS. 

The Stat~ of O hio, 
Office of the Attorney General, 

. Columbus, May 22, . 1873. 

W. S. Do1tgherty, Esq., Probate hedge, Etc.: 
. DEAn Sm: - On the' ~omplaint and proof made by the 

paren t or g uardian of an in'fant under the sixth section of 
the act of lVIay, 1857, (S. & C., p. 689) I have no doubt a 
probate judge has co111plete jmisdiction to commit such in-
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Appropriations For Clcari1~g Ot~t the Southern E11d of the 
0 hio C a11al. · 

fant to the reform farm as provided in the te~1th section of 
the act of April, r$38. ( S. & C., p. 1381.) 

It is not necessary that the judge should have criminal 
jurisdiction. 

The commitment is not made as a punishment for ct·ime 
but simply "to place the · infant under the guardianship of 
the public authorities named for proper care and discipline." 

·See Prescott vs. The State, Vol. 19 0. S. R., page 188, and 
this authority may be and is conferred by statute properly 
upon the probate judge. 

I do nqt think the act of February 24, rS65, affects this 
at all. 

Very respectfully, 
F. B. POND, 

Attorney General. 

APPROPRIATIONS FOR CLEARING OUT THE 
SOUTHERN END OF THE .OHIO CANAL. · 

The State of Ohio, 
Office of the Attorney General, 

Columbus, May 24, 1873. 

To the Board of Pttblic Works: 
GENTLEMEN :-I have examined the question of thl! ap

propriation .of $ ro,ooo made in 1872, and the addition~! ap
propriation made last winter of Ss,ooo for clearing out and 
opening for' navigation the southern end -of the Ohio conal 
at Ports:11outh, and have to say: 

That I am fully satisfied that that excavation proposed 
to be made is part of the Ohio canal as it was originally con-
structed and. maintained. · 

I am, therefore, fully satisfied that there is sufficient 
pre-existing law for the use of the money so appropriated, 
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Dispositiou of Railroad Bonds Deposited Under !lit• i.ltJc:.l'd 

.f..<!W. 

anti the Allditor of State wi ll be f ully warran ted in draw i11 1;:' 
his warrants on the treasury for ~uch o:£ those appr.-1prial i•:tl iS 

as you may need for the work. 
As 'lo the Lkking- Feeder quesliou .[ lk:<irc a litl'le 

further liliH:! lo. c=":uniue if, aud will n.:po1·( S(l(lll. 

Vt:ry rcspc<.:l fully,' 
I F. I::. PON 1), 

1\ lf.o:m rey (;l:llcr;ll. 

DISPOS.!Tl ON OF Ri\lLHOAD BONDS DEPOS ITED 
UNDER THE 1:10ESEL LA \A/. 

The State of Ohio, 
Offic<.: of the i\ttorney General, 

Culumbus, May JO, 1873· 

lfo11. Isaac Hidsh, Trcosurcr of Slalc: 
Su~ :-[n reply l'n ynur ve1·bal inqui ry touchi ng the d is

position of railroad bonds dcpusilcd witlt you unckr the pro
visions of the Boesel law, I have to say : 

The Supreme Court has declared that act void. In my 
judgment the bonds shottlcl, therefore, remain in the trcas'ury 
u.ntil the General Assembly shall take further action in re
gard to thei r disposition. None of them should be delivered 
over to any person or persons for anv cause tintil such ac

tion is .had. 
Very respectfully, 

1'. B. POND. 
Attorney General. 
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Stockholders A ·rc CompcteM to E:~:ecnte a.n.d File au 
Amended. Certificate of Incorporation. 

STOCKHOLDERS ARE COiviPETENT TO EXECUTE 
AND Fl LE AN AMENDED CERTIFICATE OF 
INCORPORATION. 

The State of Ohio, 
Office of. the Attorney General, 

Columbus, June 26, 1873. 

J-lo11. A. F. Wikoff, Secrcta:ry of Sta.te: , 
Sw :-I ha1'e examined the communication of Messrs. 

Kennett and :\mbler, to uch ing the construction of . the act 
of M.arch 10, 1873, (0. L., Vol. 70, p . 61 ). 

The proviso in the act does not seem to have been well 
cons idered. 

E\y its ter111s it would seem that the "amended certifi
cak .. WitS. to be executed by the "incorpDrated company," 
bu t this could not . in my judgment, have been the intention of 
the legislature. That intention doubtless was to cure the 
dekd iu the cxec·11tion on ly of the original certificate. The 
•)rig·illa l cer tificate must have been execu ted by natural 
pt:r~<1ns. [ ~:<uutot th i11k the General Assembly intended 
l:kl.l: th ~:: ;·tn•endntcllt sho uld be executed by other than natural 
I)I.;I'~(~ I IS . 

· Tlo(·; ••c.xt (jlH:sti.-n• is. what natural persons a re con-
1;(;•\'!l;ll!•t:cd . 

'J'('i•~ l·inH: inq:••·~.;~;.;i.;.u w,.•11ld bt: that inasmuch as the de• 
1\ :•;f:iv•; ti:•·;:i:·l!tirm of f·he urigina l is all that the statute pro
poiH:S t1J cure. l:haf: lhe same natural persons who signe-d the 
<:•rig·i11al should abo execute the "amendment." 

This. howe::v~r, \\·ithin the period of three years would., 
as exper ience shows in a large inajor ity of instances, be im-· 
possible or inappropriate, either from death, or the extinc:. 
!:ion of any interest iil the affairs of the corporation. 

T he present stockholders of the corporation are either 
the original corporator s or their successors, ·and I am of the 
opinion that the General Assembly designed to author ize th.:! 
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Loan Assoc·ia.t-ions Do Not Possess c>u.:nt.l. Uanl.~iug Po·<.<Ja.r. 

amended cer tificate to be e~!::Cllkd by a lcp:al llllnlber "t l:lrc 
present stockholders. 

ve·ry respectfully, 
F. B. 1'0 N D, 

Attorney General. 

LOAN ASSOCIATIONS DO NOT POSSESS GEN
ERAL BANKING POWl•:.RS. 

The State of Ohio, 

Office of the Attorney General, 
Cohnnbus, June 28. 1873. 

Hon. A. T. Wikoff, Seaetacr~• of State: 
S11< :-I have· cxarnined the communication of Messrs. 

Estq) and .Bnrke, IOtH:hi ns· the Citizens' L(l:tn Association 
of Cleveland. 

As l unden<t;tnd it thi s cn111pany was i1H:orpnrat.ed un

der the act of May 9, 1868. (S. & S .. p. '94 and r95) as 
amended. 

T h is act hardly conferred o r was intended to confer 
any general banki1zg power. A corporation organ ized under 
it is restricted in this regard to receiving from its members 
alone, "dues,'' "fines,' ' " interest," etc., and loaning money to 
1ts me·inbcrs a lone. Associations org;:tnizecl u nder this act 
do not appear to me to be the "savings and loan institutions" 
contcmplatecl in the twenty-third section of the act of Febru-

ary :26. 1873. . 
I think it woulcl be too 111ll Ch to ~uppose that t he Gen

eral Assembly intended by that sedion to con fer upon ass0-
ciations such as this, banking power~ as extt:n~ i ve as those 
conferred by the act of (87:~ , when St;ch pow(;rs do not scen1 

to have been at all contemplatec.l by the act 1111<.h.:r which they 
were incorporated. 

Be so gc;>ocl as to ask nlso of the gentk men (for whose 
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JVI11:n II· Vi/Jage Becomes a Cit·y of the Second Class . 

.. , ,j,,i .. u .I entertain a very· high regard), \vhether in their 
.i••d.~··•H:n l · i t is safe to act under the act of 1873 in a consti
''' ' j,,,;d view. Section 7 of Article XIII of the constitution, 
it :q•1"::1rs 1<:• me, renders this act of 1873 void for the follow-
Ill ~.:· 1'1 ·:tsc IllS: 

Fir~l-.!11 i lly judgment the act of 1873 confers "bank
'";.:· I" •\v(·r~." 

:-;,:<:"lld- 'J'hc act was never submitted to the people, 

I n·,•d<l JiJ,c l 'l~<:ir judg111ent on this proposition. 
V <·•·.v respectfully, 

F. B. POND, 
Attorney General. 

\VIII·:N t\ Vlf..l .. '\' :.r·: J :H))M I~S !\ CJTY OF THE 
S ECCJ N I) () .. ASS. 

Th<~ Stat.~ (> F Ohio. 
«' ·Jm.;.; G• f l:h(: '' l:l'(>nl•;.'' G.:ru:r:d. 

Ct;:,lurni.H.i i\, Jur11: :.:~. •871· 

.. :/ii W!~' .'i;fc!Jf!f.'t) ~~({. 1 ' .; , . 

. . · ·t.\'ff( t,:,:~\~mii'li;~ t Hti1 ?,;j;1fl 1!-mi'. Ill ··~·e(:/v,xl. :•Mf in ··,;pl_v r 
:J11l~,f·· ., ~ l!ll~t:~ . .' : ,;;.. ' . _:, .. · :-.. . . 

"'• ' ') r ~~.<I ' : • • ' • • 
. ·. 'l·l!JILV. JHdUi!trl!t~ rL \• !flri!~'O 1;~~~01'i <ni! n •:lty (.r the:: ::>econd 

tllf\lh1 !i~(J H!!Cil\ \(ll' i}1f:l .~(l(ti,)i'(IOi' llhi,tl·i •'•'t:Jki,: l:l'u: n:c•:.rd ;utd cer-
l!f~• HW.I fU!'WH!'d.'' 131'0, . ' 

Thi' !111'\1 wlli. l ln \Vi.l''(!l', still be ~·,:.vcnred by f:he authori
il(tu , ·l u<lleri 'r,w r:l1i; vi ll l<s;'<: unti l t:h~ city shali be "actually 
'11'!~'1< < .:1.' ' '' hy l:ht: t:kct· i(ll., :11rd qwdif·ication of officers," but 
lu i •n•< ·,·t·l• ti<;:~, :, city '' ~'"·'n the occurrence of the first above 
1 111111, ·d 1':1 c t·. 

Very respectfully, 
F. B. POND; 

A ttomey General. 
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Justices of the Pea.ce M,;st Malle Their Rcsi_~ua.tiunx /(' 
Commo11 Pleas Cterks-Bm'lding and. Lrmn Ax.wcill· 
tious Can hw'ease Their Capital Sloe/~. 

J USTlCES OF THE P EACE MUST .M:A K.E TH I~Ul 
RESIGNATIONS TO COMMON PLEAS CLEI~KS. 

The State of Ohio, 
Office of the Attorney Gcncr:tl; 

Columbus, J unc JO, • 873· 

James M. Devore, Esq.: 
Sm :- If you never made a resignation "to the <.: lcrk 

of the Court of Common Pleas" you have never made a valid 
1·esignation, and are still, to all intents and purposes, a jus-
tice of the peace. . · 

Very respectfully, . 
F. B. POND, 

Altorney General. 

B'UILDING. AND LOAN ASSOCCATl.ONS CAN [N
CREASE THEIR CAPITAL STOCK. 

The State of Ohio .. 
O ffice .of the Attorney General, 

Columbus, ]11ne 30. 1873. 

Captain A . F.' Wikoff1 Secretary of S ta.te: 
Sm:-Your communication of today is received. T. 

think Building and Loan Associations may incrc<tse their 
capital stock under the provisions of the ~ct of April 25, 
1868. The act of May 5. 1868, (S. & S., p. 195) as it orig-in
ally stood, although in terms repealing the act of February 
21, t867, (0. L, Vol., 64, p. z8) operates simply as an 
amendment of that act continuing its life and operation so 
far as the amendments made by t he act of May 5, z868, do 
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Governor Can Revoke the Commission of a Notary Public. 

not change it; simply repealing because in amending it the 
repeal was required by the constitutional provision. 

·The act of May 9, x868, is also an amendment merely, 
both acts being, as I consider- them, · a correction of the act 
of 1867, apd any amendatory or sup.plementary act like that 
of April 26, 1868, apply as fully to the later acts as to the 
act of 1867. 

Very respectfuHy, 
F. B. POND, 

Attorney General. 

GOV-ERNOR CAN REVOKE THE COMMISSfON OF 
A NOTARY PUBLIC. 

To the Govemo1·: 

The State of Ohio, 
Office of the Attorney General, 

Columbus, July 8, 1873. 

I have seen the communication of D. S. Nye and E. S. 
Shillhouse, touching the commission of A. F. Anderson as 
notary public, and have to say: 

Under s,ection 2 of the act concerning notaries, etc., · ( S. 
& C.; p. 873) I am satisfied it is competent for the Governor 
to revoke the Commission of a notary if he be satisfied that · 
the person commissioned is so conducting himself as to en
danger the interests of those for whom he undertakes •to do 
business. 

Very respe.ctfull y, 
F. B. POND, 

Attorney General. 
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Secu·rit·ics Deposited b)' lnmrance C()'}npttnies Jltf'.ust be Rc
. tai11ed Proprrrtio11afc to Liabihtic:s-J-/ow lu Pruc:t:ed 

Agll1·n.rt C:m/1/.ty Cum·missio11crs f'or Loss lu the County 
/Yhic:h Resulted F1·om Their Joint Act·ivn. 

SECU RITIES DEPOSITED BY INSURANCE COJ\1).
. PANIES :MUST BE RETAINED PROPORTION
ATE TO LIABILITIES. 

The S tate of Ohio, 
Office of the Attorney Genctal, 

Columbus, July I 5, 1873. 
H on. W. F. Chu1·ch: 

· S1R :-Your ver bal inquiry touching section 22 of the 
act of March r z, r872, "To provide fo r establishing an in 
·surance department in the State of O hio,'' I have to say: 

If you are satisfied that all the liabi lities indicated by 
that s~ction arc "paid and extinguished" that a re due or ma:y 
become d11.c, you can delive•· all the securit ies. If a portion 
of such liabilit ies sti ll n.:mains unpaid and unextinguished 
then you should retain such proporl·ion of the secur ities as 
the existing liability clue or to become due bears to the whole 
amount of liabilities for wh ich the: w llC>lc secu rities were 
pledged. . V cry respectfully, 

F. B. POND, 
Attorney GeneraL · 

HOW TO PROCEED .AGAINST COUNTY COMMIS
SIONERS FOR LOSS TO THE COUNTY WHICH 
RESULTED FROM TI-TETR JOINT ACTION. 

T he Sta.te o f O hio, 
Office of th<: Attorney C<.:neral, 

Columlms. J uly 2 r., 1873. 
D. S. Sfwigg, Esq. : . 

DEAR Sm :-I cannot now say wh.v you r for mer letter 
was not a nswered. I n reply to this I have to say : 
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Governor Cannot Reli.eve s~weties of a Notary Public 
· Without Revoking, His Coinmission. 

In my judgment, in the first instance, in order to fix 
the Iial;lility of the county commissioners ·for the loss to the 
county, \vhich was the result of their joint action, an action 
should be brought against them jointly and severally, with
.out refe~ence or regard to the bond of each.' When the 
liability is fixed, _if necessary, you can proceed upon the bono 
of each to obtain the amount so fixed. 

This seems to me the proper course. 
Very respectfully, 

F. B. POND, 
Attorney General-. 

GOVERNOR CANNOT RELIEVE SURETIES OF A 
NOTARY PUBLIC WITHOUT REVOKING HIS 
COM:VIISSION. 

To the Go?(ernor: 

The State of Ohio, 
Office of the· Attorney General, 

Columbus, July 22, 1873. 

· SIR :~I have examined the papers connected with the 
application to revoke the commis.>ion· of A. F. Anderson as 
notary public and am .satisfied that the law provides no 
mode by .\Nhich you can relieve the securities of Anderson 
v .. ·ithout revoking his commission ; and while I still think. it 
in the power of the Governor to make this revocation, yet, 
U!lless it be a flagrant case·where his unfaithfulness and mis
conduct are palpable and clear. I should remit the parties 

"'<:~mplaining to their remedy provided in section I r of 
NO',-arial act ( S. & C., p. 874). 

Very respectfully, 
F. B. POND, 

Attorney General. 



186 OPINIONS OF THE ATTORNEY GENEL{i\L 

Stale l11stitutions Can Work the State Q11arr)'-C:onu.ty 
Auditors Can Correct Rcturtts of Value of Bcud.: S tock. 

STATE INSTITUTIONS CAN WORK TH.E STATE 
QUARRY. 

Dr. Doren: 

The State of Ohio, 
Offi'ce of the Attorney General, 

Columbus, August 9, 1873. 

DEAR SIR :-Under the joint resolution of the General 
Assembly of April 27, r872, (0. L., Vol. 69, page 3•8) any 
ma~1aging officer of a State institution like yours has the 
right without let or hindrance from the trustees of the Cen .. 
tral Ohio Lunatic Asylum, or their agents, to take stone or 
sand from the "State Quarry Tract," to a id in repairing or 
COII!'tructing the bui ldings COnnected with suctJ institution. 
This right i~ specifically saved and reserved in giving the 
lunatic asylum trustees power to control the tract at all. 
There is n_o doubt in my mind about thi~. 

V cry respect f u II y_. 
F. B. POND, 

Attorney_ General. 

COUNTY AUDITORS CAN CORRECT RETURNS 
OF VALUE- OF BANK STOCK. 

The State of Ohio, 
Office of the Attorney General , 

Columbus, September 2J, 1873. 

Hou. Jmnes Williams, A1tdito1' of State: 
SIR :-If a county auditor sl~all he satisfied that the 

president and cashier of a national bank have, under the 
fourth section of the act of April t6. 1867, (S. & S., p. 63) 
wilfully made a faJsc statement of the value of the stock of 
such bank, he, as auditor, has full and complete power con--
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County Auditors Ca.n Conect Ret-urns of Vatu,e of Bank 
Stock. 

£erred by statute to ''correct" such return, and for the pur-. 
pose o(being enabled to do so, to resort to all the evidence 
provided for, and the powers conferred by section 34 of the 
tax law. (S. & C., pp. 1452 and 1453.) This stock, like 
any other property, must, under the constitution, be listed 
for taxation at its tme 'iJOlue in m.oney. 

The act -of 1859 provided for listing other property in 
the State upon that principle and that principle only. The 
act of 1867 simply provides a mode for listing the st.ocks n{ 

banks and bankers originally. It never was int·ended, in 
· my judgment, to affect or limit the power of ·the courrty 

auditor to "correct" the statement made by the president and 
·cashier, just as he could "correct" tlie false return of a 
person under the thirty-fourth section of the act of 1859 
above referred to. 

The principle that underlies this is the principle fixed 
by the constitution as above referred to, and the General 
Assembly has never, to my knowledge, been allowed by the 
Supreme Cour-t, to wander from that princ-iple; and, in my 
judgment, the act of 1867, above referred to, in its ninth 
section. expre!:-sly recognizes the pow.er of the county audito·r 
to aid in arriving at this "t-rue .value in m01uy_'' as clearly 
and effectually as said thirty-fourth section of the act of 
·rss·9 does touching the return of any person required to list 
his property. 

I have no doubt about the above. 
Very respectfully, 

F. B. PQND, 
Attorney General: 
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Te-rm of County Auditor When Appointed to Fill c~ f/(l~:a.nt:y. 

TERM OF COUNTY AUDITOR WHEN APPOI.NTED 
TO FILL A VACANCY. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, September, 1873· 

To the Commissio11crs of Ll1ia.mi County : 
Mr. Williams, your p(O!>ecuting attomcy, fonvards to, 

me your letter wuchiu1;; the sudden death of yot"' county 
auditor, aud I have to say: 

ln my judgment section 5 of the ·act of April t8, r87o, 
( 0. L .. VoL 67.. p. 104) expresses only the intention of the 
General Assembly to fill a vacancy. 

The term of the deceased would h<~ve expired, I am 
informed, on the second 'Monday of 1\Tov.ember , 1873. Your 
appointment to fit! this vacancy, in my· judgment, should he 
for the unexpired term of the deceased officer. 

I do not think it possible that the General Assembly 
could have intended by that section to create a new term 
without the ciirect voice of the people for a year beyond the 
term for which the deceased was elected. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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Cou·nty CommissioMrS· Not Ent·itled to Pa-y fo·r Expenses 
Incur-red While T1'avelimg Withi;n The·ir Respecth1e 
Counties. 

COUNTY COMMISSIONER'S NOT ENTITLED TO 
PAY FOR EXPENSES I~CURRED WHILF 
TRAVELING WITHIN THEIR RESPECTIVE 
COUNTIES. 

T!1e State of Ohio, 
Office of the Attorney General, 

Columbus, September 24, J 873. 

Geo·rge W . Knapp, Prosecuting Atto-rney: 
Sm :-I should have answered yours of the 15th inst. 

sooner, but have not from press Qf business at home and 
here. 

Th.e transcript in the case of Bu rt vs. State is fitcd . I 
have had little ti-rne to examine it yet, and my health is such 
that I do not know that I can immediatelv. The case will 
undoubtedly be taJ<en out of ;ts order and,' if parti~s desire, 
I presume can be set clown for a rgument on the I sth; i. e., 
if parties desire oral argument. I am inclined to ·think there 
is no en:or in the points you refer to. 

As to the other question: 
The county comm issioners are entitled to no pay by way 

of per diem, 111 ileage, or to draw money from the treasury 
to cover expenses of executing the duties of their office only 
as e:1·pressly authorized by statute. The act of April 20; 

I872, not only does not authorize expressly payment of ex
penses for traveling 1:n the ~oz.t.-nty but by implica;tion pro
hibits it in allowing pay for such expenses "when necessary 

.to t ravel on official business ou.t of his county." In the ab
sence of any other statute the above, in my judgment, is a 
fai r construction of this one. 

Very respectfully, 
F. B. POND, 

Attorney General. 



190 OPlN"lONS OF TH£ ATTORNEY- GENI::R:\ 1, 
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h~sllnlJICe Compa7L)' of ltllest Virginia.; S urrr.wlaiu_;:· rfl,: 

Scwrities of. 

INSURANCE CO.iVIPANY OF WEST VII~CINI :\: 
SURRENDERING THE SECURITIES (JF. 

The State of O hio·, 
Office of tlie Attorney General, 

Columbus, November 4, 187:1 . 

H(m. W. F Clwrch, S11perintendcnt of IIISJ'raJII:c: 

Sm :-In reply to your ve.rbal inquiry as to ddiv~:ring 
up the securities of the Insurance Company of v\1~::-;t Vir
gin ia, I have to sa),: 

rfhat SO 5 0011 aS saicJ company shall have satisfied )'Llll 

that prior to the taking effect of the West Virginia statute, 
it hall incurred in Ohio no liabilities to policy holders under 
contract~ with them, which are now binding upon the com
p;tny: o r s hall pn:scnl to you sati!ifactory evidence that such 
policy llolckrs. if any tltere he. arc satisfied to waive and 
release any r ights tht:." ma.v have acqn ircd i11 sl.l(;h secu ri
ties, then I should surn:nder such securit ies. I r not. .I do 
not think it yotu dt1ty tn lk• so. believing· as l d•.1, !hal under 
the .law as it existed when such contracts were llladc, the 
vulicy holders may have acqui1·ecJ a veslccl l'ight in them. 

Very respectfully, etc., 
.F. B. POND, 

Atto rney General. 
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Real Property Should Not be Ta.-ved Twice i1"' the Same 
Hands. 

REAL PROPERTY SHOULD. NOT BE TAXED 
TWICE IN THE SA_l'vl£ HANDS. 

The State of Ohio; 
Office of_ the Attorney General, 

Columbus, December :22, 1873· 

H on. J a·mes Willicwts, Auditor of State: 
Sut :-I hav_e examined the communication of parties 

adclre:s~t:d tu A. 'vV. S. Minear, auditor of Athens County, 
and I have to say: 

In 111)' judgment the statute cloes not con~emplatc tax
ing t·ea I property or the value of it twice in the same hands. 
It aims to get at the property, and when the value of that 
is reached once, I do not think in such a case as this, it con
telllplates assessing or taxing it again . 

Again, I doubt if there was 'an actual credit so as to 
charge these parties. There is an agreement to create a· 
cn;dit, but I doubt whether it is really a subsisting taxable 
credit until the 'notes and mortgage· contemplated in the 
agreement are executed. The vendors retain general posses
sion o£ the property, absolutely own it, until the tim~ for 
making the notes and mortgage. No ·c.onsideration passes 
to. the ve1idee until then. 

Very respectfully, etc., . 
F. B. POND, 

Attorney General. 
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Depos·its Sho·nld be fnclrtded in tite Annnal Ret·MifS of 
BaHI~s and Banlecrs Made to Cow·tty A11ditors. 

DEPOSiTS SHOULD BE J.l\'CLUDED IN THE AN
NUAL RETURNS OF BANKS AND BANKERS 
MADE -r:_o COUNTY AUDITORS. 

The State of Ohio, 
Office of the Attowey General, · 

Columbus, December 22, 1873. 

Hv11. Ja.mcs William~, Audito1· of State : 
Sm :-In reply to the verbal inquiry you 111ade, J have 

to say: 
In my judgment, under the thir.cl sub-d ivision of sec

tion 32 ( S. & S., p. 764), deposits as well . as other cash 
items. whether in possession or in transit, should be in-· 
ch1dcd in the statement. · 

In snh-division six, deposits arc to be deducted. For 
what n:aS(lll? Sinq.tl.v to lnlanc<: t l1c ="latcmcllt made of 
them, itt ~ub-div i~ion three. It Ctlllt<'ll he possible that the 
deduction is to be r11ad10: f rnm ot·her vr<:'J.•crty. the result of 
which would be, in n1any cases. t·(, have l><1nkers with tiO 
taxes to pay at all .. notwithstanding they may have quite a 
large. capital embarked in the business. 

V e.r y respectfu II y, , 
F. B. POND, 

Attorney General. 


