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subject oi the insanit\' of the defendant, hut no pronston IS made 
under this section ior the payment of such witnesses. 

T am presuming from your request that you ha\·e used the two 
medical experts as witnesses in the trial of a case. The expense of 
procuring these expert witnesses has not been otherwise prm·idecl 
ior and you speci iically ha \'e the right to procure other ·witnesses for 
the purposes stated in your request. Certainly, when the prosecuting 
attorney in the periormance of his official duties, one of which is to 
procure e\·idence in criminal cases, belie,·es that such an examination 
as gi,·en by the two medical experts reierred to in your request is in 
the iurtherance oi justice, he may make use of the fund arising under 
the prm·isions of Section 3004, G. C. 

In specific answer to your request, it is, therefore, my opm1on 
that where a deiendant in a criminal case, upon arraignment on an 
indi.ctment ior arson, pleads not gwlty hy reason of insanity, and an 
examination of such defendant hy medical experts ior the purpose of 
iniorming the prosecuting attorney as to the sanity of such defend
ant, either before trial or ior the purpose oi testifying at the trial of 
such case, such a sen·ice is properly to he procured by the prose
cuting attorney and the expense thereior, not being otherwise pro
vided by law, may properly be paid out oi the fund arising under the 
provisions of Section 3004, General Code, \\'hen such expenses are in
curred in the furtherance of justice. 

]\espectfully, 
1-1 EI\BERT S. Dt'FFY, 

.·I ttomey General. 

2125. 

COL'XCTL, CTTY OF CLEVELAXD-I'OvVERS-ORDIXA~CI·: 
M"A Y SETTLE CEI\TATX LI~GA L CLAIMS F'OR OR 
AGAIJ\'ST CTTY.-:\OT 7\ECESSARY TO REPEAL OR 
i\1\1 EXD SECTJO:\ ~2, CLEVELA:\D l.1l::\JCIPr\L CODE. 

SVLLA8US: 
The Council of the City of Cleveland, b)• the enactment of special 

legislation has the power to settle certai11 legal claims for or against the 
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city without expressly amend-ing or repealing Section 82 of the Clevcla11d 
Municipal Code. 

CoLUMBUS, OHIO, March 21, 1938. 

Hureau of Inspection and Supervisioll of Public Offices, Columbus, Ohio. 
GENTLEl\1 Ei\": This is to acknowledge receipt of your communication, 

which reads as follows: 

''\Ve ha\·e a question im·oh·ing the powers of council, 
City oi Cle,·eland, on ·which we would like the opinion oi 
the Attornev General. 

Briefly, the iacts leading to the question are as follows: 
Jn 1922, the council passed Ordinance ~o. 56990 dele

gating certain of its powers to the director of law. This 
ordinance became Section 82 of the Cleveland Municipal 
Code, said ordinance being as follows: 

"The director of law shall have the power, and 
he is hereby authorized to adjust, settle, com
promise, or submit to arbitration any actions, causes 
of action, accounts, debts, claims, demands, dis
putes and matters in favor of or against the City of 
Cle,·eland, 01· in which the City of Cleveland is con
cerned as debtor or creditor, now existing or which 
may hereafter arise." 

Question: In matters im·nh·ing settlements of claims, 
etc., has the council the legal right to recall, withdraw or 
n\·erride the powers it conferred or delegated upon the direc
tor of law without amending or repealing Section 82 of the 
Cleveland Municipal Code, which section is still in force?" 

Section 82 of the ahm·e ordinance of the Municipal Code of 
Cleveland provides: 

''The director of law shall have the power, and he is 
hereby authm·ized to adjust, settle, compromise, or submit 
to arbitration any actions, causes of action, accounts, debts, 
claims, demands, disputes and matters in favor of or against 
the City of Cleveland, or in which the City of Cleveland 
is concerned as debtor or creditor, now existing or which 
mav hereafter arise." 
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The above ordinance was passed February 27, 1922. I am unable 
to find a later ordinance, resolution or charter prm·ision repealing the 
abm·e quoted ordinance either expressly or by implication. Conse
quently, T must assume fur the purpose of this opinion that this ordi
nance is in full force and effect. Tt is also apparent and assumed in 
this opinion that the "claims" referred tu in the abo,·e vrdinance and 
mentioned in your request ·which the Director of Law is authorized 
to settle or compromise, are those only oi a legal character rather 
than mere moral obligations. Therciorc, it will be unnecessary to 
discuss herein any possible difierence between the settlement of 
legal claims and moral obligations. 

I find that the validity of the abuYe mentioned ordinance has 
been upheld in a well-conside1·ed opinion of une of my predecessors 
in office, to be found in the Opinions of the Attorney General for 
1928, Volume Ill, page 1914, wherein it was assumed that the ordi
nance referred only to "legal" damage claims. The first branch of 
the syllabus of this opinion reads as follows: 

''The Council of the City of Cle,·eland may legally 
delegate to the Director of Law authority to compromise and 
settle claims for damages against the city, and make a lump 
sum appropriation from which such claims may be paid.'' 

This opinion was cited vvith apprO\·al in my Opinion Xu. 317, ren
dered March 23, 1937. 

Although the charter of the City of Clenland has been amended 
since the rendition of the 1928 opinion referred to, supra, it has not 
been altered in any respect material to the question hei·e considered. 
In fact the prm·isions of the chart~r of the City of Cle,·eland, dis
cussed in the 1928 opinion, remain intact in the 1931 charter although 
the section numbers have been changed. 

Section 53 of the former charter (now Section 93 of the present 
charter) referring to the duties of the Director of Law, prm·ides as 
follows: 

''Jn addition to the duties imposed upon the directur oi 
law by this charter or required of him by ordinance, he shall 
perform the duties which arc imposed upon city solicitors 
by the general law of the state, beyond the competence of 
this charter to alter or require." 

The main reasoning of the 192:::1 op1mon IS to be found on page 
1920, wherein it is stated: 
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''vVhile the leg-islati\·e puwer oi the City of Cle\·eland 
IS placed in the hands oi the council, I do nut belieYe it im
proper, in the absence of a specific charter or constitutional 

prohibition, for the council to delegate a power of this char
acter, which is at best quasi-leg-islati\·e. Especially is this 

true in Y,iew of the heretofore quoted prm·ision of Section 53 
of the charter which at least impliedly authorizes council, 
by ordinance, to require the Director of Law to perform 
duties other than those specifically prm·ided by charter. In 
pursuance of this authority council has by ordinance imposed 
the additional duty of settling damage claims upon the 
Director of Law. This is in my opinion no more oi a dele
gation of legislati\·e power than are the many instances 
heretofore cited in the case of the State." 

Ha\·ing determined that the ordinance is not an inYalid delega
tion of the legislatiYe power and that it is a \·alid enactment still in 
full force and effect, there remains to be considered the question as 
to whether the Council may "recall, withdraw or uYerride" the powers 
so delegated to the Director of Law without amending or repealing 
the prm·isions of Section X2, quoted, supra. lt is, of course, quite 
ohYious that the Council of the Citv ·of CleYeland in the exercise of 
its legislati\·e powers, may at any time it is deemed adYisable, repeal 
or amend Section 82 of the Municipal Code of said city. It is like
wise ob\·ious that the Council by reason of its failure to repeal or 
amend such section is content to leaye the general power of settling 
legal claims for or against the city with the Law Director, !JUt is 
desirous of settling certain legal claims which might arise from time 
to time either for or against th~ City of Cle\·eland. Bearing· this in 
mind, it would certainly, irom a practical standpoint, be a cumber
some procedure for the City Council e\·ery time it settled a legal 
claim to either, first, expressly repeal Section 82 in the ordinance 
settling a particular legal claim ancl then later reenact it, or, second, 
Pxpressly amend Section 82 and then reenact it in its amended form. 

:\"ow let us assume the case \\·here the Council of the City of 
Cle\·elan.d enacts an ordinance or resolution settling- a particular 
legal claim in faynr of or against the city and in such ordinance does 
not expressly repeal or amend Section 1-\2 oi the CleYeland Municipal 
Code. Certainly such a special act invnh·ing the settlement of a 
particular claim vvnuld not repeal by implication Section 82, a general 
ordinance gi\·ing general power to settle legal claims to the City 
Law Director. The reason for this is the uni\·ersal rule of statutory 
construction to the effect that repeals by implication are not fa\·ored 
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and that a statute or ordinance will not he construed as repealing 
prior acts on the same subject (in the absence of express words to 
that efiect) unless there is an irreconcilable repugnancy existing 
between them or unless the new law is evidently intended to super
sede all prior acts on the matter in hand and to comprise within 
itself the sole and complete system of legislation on that particular 
subject. (See 37 0. Jur. pages 33t-;-339, citing The State of Ohio Ys. 
llollenbachcr, 101 0. S. 478, and numerous other authorities.) In 
the assumed case, the later act wuuld merely operate as a special une 
with reierence to the settlement oi a particular legal claim, whereas 
Section 82 of the CleYeland l\il unicipal Code is an ordinance of gen
eral and permanent nature, giYing· general power to settle claims to 
the City Law Director, ;ll)d, if standing alone, would include the 
power to settle the particular claim in question. 

It is a well-settled rule of statutory construction, which sen·es 
to dispose oi the hypothetical case in question, as well as the subject 
matter of your inquiry, that where two acts or pnl\·isions, one oi 
which is special and the other general, which if standing al,me would 
iHclude the same matter and thus conflict with the speciai act or 
prm·ision, the special act must l>c construed as constituting an ex
ception to the general act, as the legislatin: power is not presumed 
to ha\·e intended a conilict. (Sec 37 0. Jur., pages 409, 410, 411 and 
412, and numerous cases therein cited.) 

lt necessarily follows that in the assumed case the special later 
act without expressly amending or repealing Section 82 would not 
be construed as repealing the prm·isiuns of that section by implica
tion but merely as an exception thereto. 

Consequently, in answer to your inquiry, it is my opinion that 
the Council oi the City of Clen:land, by the enactment of special 
legislation has the power to settle certain legal claims ior or against 
the city witlwt'tt expressly amending or repealing Section 82 of the 
Clen~land lVIunicipal Code. 

1\espectfully, 
1-1 ERBERT S. DuTY, 

.--1 ttomcy General. 


