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State University, Kent, Ohio, and Mr. Harry A. Fulton, Architect, 
of Cleveland, Ohio, for the preparation of plans, specifications, bills 
of material and estimates of cost for a Science Recitation Building, 
Equipment, Heating Plant and Service Extension. His duty also 
to include the superintending of the construction of said improve
ment and the inspection of said materials going into said improve
ment previous to their incorporation into the same. 

Incorporated into the contract is the approval by the Board of 
Trustees of Kent State University by Joseph B. Hanan, Roy H. 
Smith and John R Willia:ns. Also attached is Encumbrance Record 
No. EE2234 in the amount of $35,750.00, and the release of the neces
sary funds by the· Controlling Board. 

Finding said contract in the proper legal form, I have this clay 
noted my approval thereon and return the same herewith to you 
together with the above mentioned papers. 

2809. 

Respectfully, 
HERBERT S. DuFFY, 

Attorney General. 

CORPORATION MAY NOT BE INCORPORATED UNDER 
PROVISIONS OF SECTION 10185, GENERAL CODE, TO 
DISTRIBUTE MERCHANDISE TO MEMBERS FOR RE
SALE-CORPORATION ORGANIZED TO PURCHASE 
MERCHANDISE AND DISTRIBUTE SAME TO MEMBERS 
TO SAVE MONEY IN PURCHASE OF MERCHANDISE 
IS CORPORATION FOR PROFIT AND SHOULD BE IN
CORPORATED-SECTION 8623-4, GENERAL CODE. 

SYLLABUS: 
1. A corporation may not be incorporated under the provisions of 

Section 10185, General Code, where the corporation intends to distribute 
1nerchandise to its members for resale. 

2. A corporation organized for the purpose of purchasing merchan
dise in large quantities and distributing same to such members, the object 

24-A.G.-Vol. II 



1538 OPINIONS 

being to secure more favorable terms for such ·mernbcrs and to save thi:IIL 

money in the purchase of such merchandise, is a corporation for profit 
and should be incorporated under Section 8623-4, General Code. 

CoLuMnus, Omo, August 9, 1938. 

HoN. WILLIAM J. KENNEDY, Secretary of State, Columbus, Ohio. 
DEAR SIR: This will acknowledge receipt of your communication of 

recent elate enclosing a letter aclclressecl to you by an attorney who 
desires to incorporate a corporation not for profit for the following 
purpose: 

"To engage in the business of cooperative buying for its 
members of mill feeds, concentrates, grains, vegetables, hay, 
fertilizer, farm implements and machinery, seeds, shrubbery, 
nursery stock, fencing, hardware, coal, lumber, lime, cement, 
tile, brick, and other merchandise. To distribute such 
products to its members at actual cost plus e~pense of stor
age, brokerage, and distribution, so that no profit of any kind 
is made by said corporation, and so that its members may 
obtain the full benefit of large-scale purchasing." 

It appears that the proposed corporation 

"would have as its members various wholesale and retail 
dealers in mill feeds, grains, fertilizer, farm machinery, fenc
ing, coal, lumber, cement, etc. 

The corporation would purchase such materials for its 
members in car load lots or other large quantities to obtain 
the benefit of large-scale buying, and would distribute such 
materials to its members at actual cost, plus expense of stor
age, brokerage, distt·ibution, etc. Any surplus which might 
accrue to the corporation as a result of such operation would 
be disbursed to the members from time to time on a patron
age basis, thus giving each member, in effect, the lowest 
possible price on its purchases." 

The merchandise to be distributed by the proposed corporation to its 
members would be so distributed for resale to the public by its mem
bers who are engaged in the retail business. 

Your specific question is whether or not a corporation organized 
for the purpose above outlined "should be organized under Sections 
10185 and 10186 or under the General Corporation Act; and if it 
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should be organized under the General Corporation Act, whether the 
articles should be filed in compliance with Section 8623-4 or Section 
8623-98." 

Section 10185, General Code, relating to cooperative trade asso
ciations, reads as follows: 

"An association incorporated for the purpose of pur
chasing, in quantity, grain, g·oods, groceries, fruits, vege
tables, provisions, or any other articles of merchandise, and 
distributing them tu consumers at the actual cost and ex
pense of purchasing, holding and distribution, may employ 
its capital and means in the purchase of such articles or mer
chandise as it deems best for itself, and in the purchase or 
lease of such real and personal estate, subject always to the 
control of the stockholders, as are necessary or convenient 
for purposes connected with and pertaining to its business." 

It is quite evident that under the provisions of the foregoing section 
cooperative purchasing for distribution to consumers only is con
templated and since the proposed corporation intends to distribute 
the merchandise to its members for resale by them to the public, the 
provisions of Section 10185, supra, do not apply. 

This brings me to a consideration of the question as to whether 
or not· the proposed corporation may be organized as a corporation 
for proftt or a corporation not for proftt. Section 86p-3, General 
Code, provides that "A corporation for profit may be formed here
under for any purpose or purposes, other than for carrying on the 
practice of any profession, * * *." Section 8623-97, General Code, relat
ing to corporations not for profit, prm·ides as follows: 

"A corporation not for profit may be formed hereunder 
for any purpose or purposes not involving pecuniary gain 
or profit for which natural persons may lawfully associate 
themselves, provided that where the General Code makes 
special provision for the filing of articles of incorporation of 
designated classes of corporations not for profit, such cor
porations shall be formed under such provisions and not 
hereunder." 

It is quite evident from a reading of the above sections that a cor
poration which involves pecuniary gain or profit must necessarily 
organize as a corporation for profit under the provisions of Section 
8623-4, General Code, unless there are special provisions of the Gen
eral Code providing for the ftling of articles of incorporation of des-
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ignated classes of corporation, in which case such corporations are 
required to be organized under the special provisions. 

In the case of Snyder, et al. vs. Chamber of Commerce, 53 0. S. 
1, the court, considering the corporation la·ws in existence at that 
time, laid clown the following test to be applied in determining 
whether or not a corporation is one for profit. 

"Corporations for profit ·within the meaning of the 
statute are those which are formed for the prosecution of 
business enterprises with a vie·w to realizing gains to be dis
tributed as cliviclencls among the shareholders in proportion 
to their contributions to the capital stock." 

] 11 the case of Celina Telephone Co. vs. Mutual T clephonc Co., 
102 0. S. 4k7, the question to be determined by the court was whether 
or not the defendant company was a public utility operated "not for 
profit." At page 494, the following is stated: 

"How may it be determined whether a corporation or 
association is one for profit or not for profit? Does the filing 
of articles of incorporation, in which a declaration is made 
that it is not for prul·it, and on which the charter is issued, 
govern or determine this question? ls the issuance or non
issuance of capital stock controlling, or is it whether a btisi
ness is tl1 be engaged in, and operated with consideration of 
the character of that business and the method of conducting 
it, that is the true test? 

Vl/e think the latter. * ':' * 
A corporation then, organized for profit, providing no 

capital stock whatsoever, under certain circumstances, may 
be in fact conducting a business for profit." 

From the above, it is quite apparent that the fact that the cor
poration under consideration has no provision for capital stock or 
states in its articles of incorporation that it is to be organized not for 
profit, is in itself not controlling in determining whether or not such 
corporation is one for prof-it or one not for profit. 

]n the case of Read vs. Coal Exchange, 116 Atl. 898 (Dela.), the 
.~ourt, in discussing some general principles of law, quotes with ap
?roval the following citation from Fletcher's Cyclopedia of Corpora
:wns as follows: 

"Under the statutes of some states separate provtswns 
are made for the incorporation of corporations for pecuniary 
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proftt, as distinguished irom corporations not ior pecuniary 
profit. vVithin the meaning of such a proyision, a corpora
tion for pecuniary prof-it has been defmed to he a corporation 
organized for the pecuniary prof1t of its stockholders or 
members. * * " 

Continuing, the court said at page 904: 

"\Vhether diYidends are expected to be paid may, gen
erally speaking, be taken as the test by which vve are to 
determine whether, or not. a gi,·en corporation is organized 
for profit. Perhaps a !Jetter way to put it would be to say 
that a corporation is for profit when its purpose is, whether 
di,·idends are intended to be declared or not, to make a prof1t 
on the business it docs which in reason belongs to it and 
which if its affairs are administered in good faith would be 
aYailable ior dividends. Subterfuges by which a corpora
tion allowed its prof1ts to be di,·erted to those owning it, 
tlwu~h not in the form of dividends, would manifestly not 
remo,·e irom the corporation its feature of profit making." 

Jt might well he argued that ii the test laid clown by the court 
in the Snyder case were applied strictly to the facts under considera
tion, a conclusion might be •·cached permitting the corporation to be 
organized not for prof1t inasmuch as no di,·idends would be dis
tributed among the members in proportion to their contributions to 
capital stock. .I lowe,·er, applying· the test laid down by the Supreme 
Court in the Mutual Telephone Company case, consideration must 
be giyen to lhe character of the business and the method in which 
such business will be conducted. There can be no question in my 
mind that the members oi the proposed corporation, although they 
will receiye no dividends in proportion to their investments in capital 
stock, will receiYe some pecuniary gain or profit in that they will be 
permitted to acquire merchandise ior an ::tmount less than they would 
ordinarily be requi1·ed ·to pay from outside sources. My predeces
sors in office on se,·eral occasions have •·ecognized the principle that 
a corporation is nne for prnf1t where the members of the corpnrati01~ 
will receive pecuniary benefit although the corporation itself will make 
no proftt. 

ln Annual n.eport of the Attorney General for 1912, Vol. 1, page 
39, the question under consideration was whether or not a corpora
tion iormed to prnYide and maintain a fund with which to make loans 
to members without interest may be organized as a corporation not 



1542 OPINIONS 

for profit. The then Attorney General, in holding that a corporation 
·with a purpose as above outlined is a corporation for profit, said: 

"While I have in a previous opinion advised you that 
the test of what constitutes a corporation for profit is the 
distribution of the increment of its funds among the mem
bers of the corporation hy way of dividend or otherwise, l 
am disposed, in view of the question which has now arisen, 
to enlarge upon the former definition and to state that it 
should be broad enough to include all corporations the sole 
purpose of which is the direct or indirect pecumary benefit 
of the members." 

In Annual Reports of the Attorney General for 1913, Vol. I, page 
93, it was said at page 94: 

"In other opinions to your department I have more 
elaborately discussed my reasons for being of the opinion 
that a corporation, the object of which is to save money for 
its members by combining their investments and securing 
more favorable terms therefor, or otherwise, is no less a 
corporation 'for profit' than one the object of which is to 
make money for its members, so that its profits may he 
ratably distributed to them." 

The facts submitted by you do not indicate that the proposed 
corporation intends to engage in any activity which is in restraint of 
trade or in violation of the Valentine Anti-Trust Law. Sections (j390, 
et seq., General Code. However, it is well to bear irr mind when 
accepting articles of incorporation for filing that under certain con
ditions, combinations of capital, skill and acts which affect the public 
and which are "hurtful and unreasonable" may be in restraint of 
trade and contrary to the pro,·isions of the Valentine Anti-Trust 
Law. See List vs. Burley Tobacco Growers Cooperative Assn., 114 
0. S. 361. 

In view of the foregoing and in specific answer to your question, 
it is my opinion that: 

l. A corporation may not be mcorporated under the prO\·isions 
of Section 10185, General Code, where the corporation intends to 
distribute merchandise to its members for resale. 

2. A corporation organized for the purpose of purchasing mer
chandise in large quantities and distributing same to such members, 
the object being to secure more fayorable terms for such members 
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and to save them money in the purchase of such merchandise, is a 
corporation for profit and should be incorporated under Section l::\623-
4, General Code. 

2~10. 

Respectfully, 
HERBERT S. DuFFY, 

Attorney General. 

t\l'l'H.OVAL-CO~TRACT 13.ETWEE?\ E. C. REITZ COM
PANY, BELLEVUE, OHIO, AND STATE OF OHIO BY 
DET'ARTMENT OF I'LJBLTC ·woRKS FOR BOARD OF 
TRUSTEES, UOVVLT:\G Gl\EEK STATE UNIVERSITY, 
CO~STRUCTlO~ AND COMl'LETIO~ OF ELECTRICAL 
COKTRACT FOR WOMEl\'S PHYSICAL EDUCATIOl\ 
BUILDING, TOTAL EXPEi\'DITURE, $4,933.00. 

CoLL' 11 BL's, OH 10, August 10, 1938. 

llo~. CARL G. \·VA tiL, Director, Department of Public I~Vorl~s, Columbus. 

Ohio. 
DEAR S 1 R: You have submitted for my approval a contract by and 

between E. C. Reitz Company, Bellevue. Ohio, and the State of Ohio, 
acting by the Department of Public \•Vorks, for the Board of Trus
tees, Bowling Green State Uni\'ersity, Bowling Green, Ohio, for the 
construction and completion of Electrical Contract for \~!omen's 

!'hysical Education Building, Bowling Green State Uni,·ersity, Howl
ing Green, Ohio, as set forth in Item 4, Electrical Contract and ltem 
11, Alten~ate "E-1" of the Form of Proposal dated March 7, 193R, 
which contract calls fm· the total expenditure of four thousand nine 
hundred and thirty-three dollars ($4,933.00). 

You have also submitted the following papers and documents in 
this connection: Certif·icate of a\·ailability of funds, addenda No. 2, 
attached to contract, estimate of cost, division of contract, notice to 
bidders, proof of publication, workmen's compensation certificate 
showing the contractor having complied with the laws of Ohio relat
ing to compensation, the form of proposal contai1iing the contract 
bond signed by the Massachusetts Bonding and Insurance Company, 
its power of attorney for the signer, its f-inancial statement and its 
certificate of compliance with the laws of Ohio relating to surety 
companies, the recommendations of the State Architect, Board of 


