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OPINIO~S OF THE ATTOR.~EY GE~ER.AL FR.0:\1 JA~CAR.Y I, 1909, TO 
JA;o.;UAR.Y I, 1910. 

(To the Governor) 

COLLII\'WOOD SCHOOL ::\IE:\IORIAL-APPOINT::\IENT OF ::\lE::\IBER OF 
GENERAL ASSE:\IBLY AS TRUSTEE-WHAT IS AN OFFICE. 

Duties of trustees of Collinu;oocl school memorial do not come within scope 
nf service barred by Constitution of Ohio a1H~ section 18·1 R. S., to members of 
general assembly. 

March 19th, 1909. 

Hox. Jcnsox HAR-:IIOX. Governor of Ohio. 
DEAn Sm:-In response to your inquiry as to whether William C. Schaefer 

is eligible to the appointment of trustee under an act by the 78th general as
sembly of Ohio "To provide for the purchase of a certain school site in the 
village of Collinwood, Cuyahoga county, Ohio, for the purpose of establishing 
and maintaining thereon a memorial building and park." Mr. Schaefer being 
a member of the legislature enacting said law, I beg to say that section 19 of 
article II of the Ohio constitution provides: 

"No senator or represenative shall, during the term for which he 
shall have been elected, or for one year thereafter, be appointed to any 
civil office under this state, which shall be created or the emoluments 
of which shall have been increased, during the term for which he shall 
have been elected.", 

What constitutes an office has been the subject of frequent P.onsideration 
by the courts of this state. In State v. Halliday (61 0. S. 171), the court says: 

"The distinguishing characteristic of a public officer is, that the 
incumbent, in an independent capacity, is clothed with some part of 
the sovereignty of the state, to be exercised in the interest of the public 
as required by law. The office must be of a continuous character as 
opposed to a temporary employment, though the time be divided into 
terms to be filled by election or appointment in accordance with the 
genius of our system of government; and a bond and an oath of office 
are generally, though not always, required for the faithful perform
ance of the duties of the incumbent; and comp:msation is made either 
by salary or fees, or both." 

And in Barker v. State ( 69 0. S. 68. 72), the court says that the two most 
essential chara:cteristics of a public office are, first, the fact that the incumbent 
is clothed with some part of the sovereignty of the state, etc., and second, that 
the duties are of a continuous character as oppos2d to a temporary employment. 
Emolument is not ru necessary incident of a public office. State t'. Grennan 
(49 0. s. 38). 
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In the case of Commissioners v. Pargillis (10 C. C. 376), affirmed by the 
supreme court (53 0. S. 680) it is held that a building committee appointed by 
the circuit court to act with the county commissioners in making and approv· 
ing plans and awarding contracts for a county court house, were not county 
officers within the meaning of section 1 of article X of the constitution. 

The case of Slatmyer v. Springborn (1 N. P. N. S. 157) is to the same 
effect. 

The cases seem to be uniform in holding that persons appointed to perform 
some specific duty, and not for any definite term, and whose rights and duties 
terminate when the specific duty for which they were appointed is performf>d, 
are not public officers within the meaning of the constitution. 

Section 18·1 R. S. provides that no member of the general assembly shall 
be appointed 

"trustee of any benevolent, educational, penal or reformatory institu
tion of tha state supported in whole or in part by funds drawn from 
the state treasury." 

In my opinion tho duties of a trustee appointed under favor of section 3 
of this act do not come within the scope of service barred by said section 18-1 
R. S. to members of the general assembly. The trustee appointed under this 
act is not authorized to receive compensation for services rendered, nor is he re
quired to take and subscribe to an oath or affirmation before some competent 
authority, faithfully to discharge all duties required of him by this act. 

I am, therefore, of the opinion that no constitutional or statutory provision 
renders Mr. Schaefer ineligible to appointment as such trustee. 

Very truly yours, 
u. G. DENJI[AN, 

Attorney General. 

HISTORY OF LEASE GRANTED BY BOARD OF PUBLIC WORKS TO THOS. 
N. FORDYCE-CONSTRUCTION AND EFFECT OF SAME. 

March 15, 1909. 
Hox. Junsox HARMON, Governor of Ohio. 

DEAR Sm:-I have your letter of March 2nd, in which inquirylis made as 
to whether the leasJ as heretofore made to Thomas N. Fordyce-, of that por
tion of the Miami and Erie canal north of Dayton, and afterwards by him 
transferred to WH!iam H. Lamprecht, is still in force. Not being personally 
familiar with the facts in the case, I have been somewhat delayedl in ·answer
ing your letter until I could make some investigation as to what has been 
done between the state and ·Mr. Fordyce and his assigns, with reference to 
this matter. 

I find that on April 25, 1898 ( 93 0. L. 379), the general assembly 1 of Ohio 
passed an act authorizing the board of public works to grant, by lease or per
mit to anyjparty or parties, the right to make any experiment with ele-ctricity 
as a motive power for the propulsion of boats or other craft on the Miami and 
Erie canal, and to propel boats or other craft, if the experiment should ;prove 
successful; and prescribing certain terms and conditions which should be em
bodied in any grant ·or lease which might be given by the board for these pur
poses. 

On March 28, 1900, the board of public works' entered into a preliminary 
contract and agreement for lease with Thomas N. :F'ordyce, giving the latter the 
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right to make certain experiments and prescribing the terms and conditions 
under which such experiments should be conducted for the operation of boats 
by electricity on the canals, and providing that if the experiments should prov.:l 
successful, in the judgment of the board, that a lease should then be given to 
Fordyce to install his plant along the entire length of the Miami and Erit.; 
canal. 

It was further provided that the lease should contain a stipulation that 
the plant should be completed, between Cincinnati and Dayton, within two and 
a half years, and should Fordyce or his assigns fail for such period to con
struct said plant, between the cities designated, then the contract should be 
absolutely null and void; but if Fordyce, or his assigns, should be prevented 
from complying with the contract by any legal proceedings, instituted in good 
faith, he should not be charged with negligence or failure to comply therewith. 
The grantees were further granted the period of four years in which to com
plete said plant or plants along the entire length of the Miami and Erie canal 

"and upon failure to comply therewith this contract shall be for· 
felted." 

Certain other terms and conditions were stipulated not important to be 
noticed here, and certain experiments were thereafter, and pursuant thereto, 
carried on. On March 26, 1901, the board of public works entered into a con· 
tract and lease with Fordyce in which are recited all of the preliminary steps 
which had been taken up to that time, and in this lease Fordyce and his assigns 
were granted the right to construct, maintain and operate along the Miami and 
Erie canal in the state of Ohio, and upon the land adjacent thereto, all the 
necessary facilities for operating and propelling boats or other crafts, etc. The 
lease is drawn in detail as to terms and conditions of operation and maiute· 
nance and runs for a period of thirty years after the first operation of boats 
shall have been begun on the canal. 

This lease contains all the stipulations prescribed by the preliminary con
tract, and among these is that Fordyce and his assigns is granted the period of 
two and a half years in which to construct the plant from Cincinnati to Daytou, 
including the portions of said canal in said cities. And it is provided that if 
Fordyce and his assigns shall fail, for such period, to construct said plant be
tween said cities 

"then this contract to be absolutely null and void. Provided, however, 
that if one said T~omas N. Fordyce and his assigns shall be prevented 
from complying with this contract by any legal proceedings entered into 
in good faith, he shall not be charged with negligence or failure to com
ply herewith. The said board of public works further grants to said 
Thomas N. Fordyce, and his ,assigns, the period of four years from 
date hereof in which to complete said plant or plants, along the 
entire length of said Miami and Erie canal and upon failure to com
ply therewith this contract shall be forfeited." 

I find that on April 10, 1901, Fordyce sold and assigned all his rights in 
said lease and in all the powers, privileges and benefits granted thereby, to 
William H. Lamprecht; and that thereafter, on May 3, 1901, Lamprecht sold and 
transferred to the :Miami and Erie Canal Transportation Company, its sue· 
cessors and assigns, all his rights, thus acquired, in that portion of the canal 
between Dayton and Cincinnati. This left Lamprecht, on May 3, 1901, owning 

6-A. G. 



82 ANNUAL REPORT 

the rights granted by the original lease over that part of the canal north of 
the city of Dayton. Certain construction work was done on that part of the 
canal between Cincinnati and Dayton, and this work was done by Lamprecht's 
assignee, the :Miami and Erie Canal Transportation Company, but the plant 
not being completed within two and a hal( years stipulated, this department, 
on October 10, 1905, began a suit in quo warranto in the circuit court of Franklin 
county to oust this company from th€(canal ·property. 

Thereupon the Cincinnati Trust' Company, trustee for the bondholders under 
the mortgage which had been '~x'ecuted covering the ·property between these 
two· cities, filed its answer in the cause, setting up certain litigations whicl} 
had prevented, and were then preventing, the transportation company from 
building the plants within the time limited. Demurrer to the answer was in
terposed by the state, and afterwards an amended answer was filed, and cer
tain other demurrers and amendments to the answer have been filed from time 
to time until the issues were finally made up. 

In the meantime the transportation company went into the hands of a rl'
ceiver in the case of Cincinnati Trust Co. v. The Miami and Erie Canal Trans
portation Company, in the common pleas court o'f Hamilton county, and the 
receivers are now in charge of the property under that proceeding. 

In deciding some of the preliminary demurrers or motions, however, in the 
suit by the state in quo warranto, as spoken of, the court held that the trans
portation company was entitled to certain extensions of time within which to 
complete the work. 

This matter of history, just set out, is simply given for your information 
rather than for the purpose of answering the question submitted, because I 
feel that it really has no effect upon that question. 

The question as to whether the lease affecting that part of the canal north 
of Dayton is still in force rests upon the following facts: The original lease, 
covering the entire length of the canal, was to Fordyce, and was made in 
March, 1901. Fordyce assigned all his interests in the lease to Lamprecht on 
April 10, 1901, and Lamprecht, on May 3, 1901, assigned the lease to the Miami 
and Erie Canal Transportation Company as to the rights covering that part 
of the canal between Cincinnati and Dayton. No part of the plant has been 
constructed north of Dayton, and Lamprecht, having parted with all interest 
in the lease affecting that part of thE) canal south of Dayton he is in no wise 
interested in the litigation which has been proceeding, affecting that territory, 
and, it seems to me, waived any right to claim the benefit of any extension of 
time to continue the work in the territory north of Dayton. 

I am of opinion, therefore, that this lease, so far as it affects the Miami 
and Erie canal property north of Dayton, has been forfeited, and is no longer 
of any force or effect. No attempt has been or is being made, so far as I can 
learn, by Mr. Lamprecht, to exercise any control over any part of the property 
in question; nor is he, so far as I can learn, making any claims concerning 
the same under the lease or otherwise. 

The chief engineer of the board of public works informs me that no money 
has been spent by the state on this property north of Dayton other than such 
as would have been necessary to spend, independent of the existence or non
existence of the electric transportation plant. 

Under the terms of the lease, as I construe it, this proposed transportation 
plant was to be only one of the uses to be made of the canal, and this is evi
denced by the following clause appearing in the lease: 

"Fifth. The said Thomas N. Fordyce and his assigns hereby cove
nants and agrees with the said board of public works of the state of 
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Ohio that the construction, maintenance and operation of the plant 
herein contemplated shall in no wise interfere with the ordinary use, 
control and management of said ~liami and Erie canal, and shall in no 
wise be so considered as to limit the powers of the board of public 
works as fixed by law." 
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It seems to have b:oen the understanding on the part of the state, and I 
am inclined to the same opinion, that this lease, so far as that part of the canal 
north of Dayton is concerned, did, under the circumstances of the differeut 
assignments, lapse and become null and void at the end of the four years stip
ulated in the lease; and that this forfeiture was effected simply by the lapse 
of that time, no steps whatever having been takEn by Lamprecht to comply 
with the lease. However, in order that there may be no question about the mut
ter I feel that it would be best for the board of public works, at its meeting 
on Tuesday, to adopt a proper resolution declaring the lease forfeited and 
notifying :Mr. Lamprecht to that effect. 

I have requested the board of public works to instruct their respective 
superintendents, loP.k-tenders and other employes, along the line of the ::\iiami 
and Erie canal north of Dayton, to notify this department and the board imme
diately if, at any time, ::\lr. Lamprecht or any person representing him in any 
way, attempts to do anything on the canal under this lease or otherwise, so 
that this department may at once take the proper legal proceedings to prevent 
any such action. The board agrees that this should be done and I have taken 
the necessary steps to see that no advantage is gained by the owners of this 
lease along the canal, and to prevent such owners or their assigns from exer
cising any rights thereunder with respect to this property north of the .city of 
Dayton. Very truly yours, 

u. G. DE:'C\IAX, 
.Attorney General. 

BOARD OF PUBLIC WORKS-MANNER OF FILING BOND OF ME::\IBER. 

September 23, 1909. 
Hox. Juosox HAR:IJOX, Governor, Columbus, Ohio. 

DEAR GO\'ERXOR:-Pursuant to our conversation this morning, I have looked 
into the question as to whether or not the official bond given by ::\lr. Watkins as 
member of the board of public works upon his assumption of the duties thereof 
now requires your official approval. 

The bond was given on the 6th day of February, 1907, was approved by 
Andrew L. Harris, Governor, and filed in the office of the secretary of state on 
February 12, 1907. 

The statute provides that the bond of a member of the board of public 
works shall be filed with the treasurer of state. This provision, however, is 
directory and in no wise affects the liability of the sureties on the bond. The 
fact that this bond has been in the custody of the secretary of state instead of 
the treasurer of state is not available as a defense against its validity. Inas· 
much as the bond bears the approval· of Governor Harris, its approval by you 
is unnecessary and the treasurer of state may properly file the same in his 
office. Very truly yours, 

u. G. DEX::IIAX, 
.Attorney General. 



84 ANNUAL REPORT 

(To the Secretary of State) 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE. 

Accounting company may not be authorized to conduct collecting agency. 
Pttblic accountant is not a profession. 
Articles of incorporation of the Oo·lumbus Audit Oo1npany disapproved. 

January 14th, 1909. 

HoN. CARMI A. THOlllPSON, Secretary ot State, Columbus, Ohio. 
DEAR Sm:-Your communication enclosing article of incorporation of the 

Columbus Audit Company is received. You request an opinion as to the 
legality of the purpose clause contained therein and also as to whether th~ 
business of auditing accounts was made a profession by act of the last general 
assembly creating the Bureau of Accountancy. 

In reply thereto I beg to say that; the purpose clause as set out in said 
articles of incorporation is not in conformity to law for the reason that it seeks 
to incorporate for more than one purpose, viz: to, audit accounts, establish a 
collecting agency and to do a mercantile agency business, none of whkh are, 
in my judgment, related. I therefore return the articles to you with the ~.ug
gestion that they be not accepted until the purpose clause is amend8cl so as to 
conform to law. 

The act passed by the last general assembly creating the Bureau of Ac
countancy does not require an accountant to be certified in order lo engage in 
the business of public accounting. It only authot"izes the bureau to grant cer
tificates to those accountants who comply with its provisions. In other words, 
it is a sort of an honorary certificate and not essential to the business of a 
public accountant. 

I am, therefore, of the opinion that the act does not bring the business of 
public accounting within the exception as provided in section 3235 R. S. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

WILLIS LAW-FOREIGN CORPORATION-EFFECT OF ERRONEOUS 

COMPLIANCE WITH SECTION 148c R. S. 

Foreign corporation neither owning nor using property in state, but whicn 
nevertheless complies with section 14Sc R. S., reporting its entire authorized 
capital stock as being employed in the state is liable for minimum annual tees 
under the Willis law; secretary of state in exercise of power to fix amount of 
property employed in state may release stwh corporation from l·iability for ad
ditional fees. 

Reduction of capital stock of foreign corporation dates front corporate act 
and not from date of filing certificate thereof for purpose of Willis law. 

January 28th, 1909. 

HoN. CARMI A. TnouPSON, Secretary of State, Ooluntbus, Ohio. 
·DEAR Sm:-I have your Jetter of January 27th, in which you submit facts 

and ask my opinion thereon as follows: 
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"The American Agency Company was incorporated under the laws 
of the state of Arizona in the year 1906, with an authorized capital 
stock of $2,000;000. During the years 1906 and 1907 they issued no 
capital stock, and did no business, and owned no property in the state 
of Ohio. During the year 1908 said company issued $39,000 of its 
capital stock, but still owns no property in the state of Ohio nor any 
place else, but are doing business under their charter in the state of 
Ohio and nowhere else. In December, 1907, the capital stock was rc
lluced to $200,000, but the certificate of said reduction has not yet been 
filed in my department. By a mistake, as claimed by the colilpany, 
and as is apparent upon the face of the papers filed in my office, said 
company complied with sections 148c and 148d, which make them 
liable for a report under the foreign corporation tax laws." 

Your questions are, 

"Has the secretary of state, upon a proper investigation, the 
authority to permit this company by filing a corrected report or with
drawing its application under section 148c, or in other manner to cor
rect its errors so as to make its reports from the beinning to comply 
with the facts as they really existed from the beginning, and accept 
thereon the taxes under the statute as they would have been paid had 
all papers been filed correctly in the beginning?" 

"I desire to make this further inquiry: If the procedure suggested 
by the foregoing is improper, has the secretary of state authority to 
act under that provision of the statute which empowers him to fix the 
amount of property owned and used in the state of Ohio, by availing 
himself of any information other than that set forth in the certificate 
of compliance and the annual reports of such corporation; and if this 
procedure is applicable to the case above cited what should be the rule 
for fixing the proportion of the property used in the state of Ohio when 
the corporation neither owns nor uses any property in the state of Ohio 
or anywhere else?" 
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This corporation is subject to the act of the general assembly passed April 
11, 1902, and amended April 25, 1904, and commonly known as the "WJllis 
Law." Section 2 of that act is as follows: 

"Every foreign corporation for profit, now or hereafter doing 
business in this state, and owning or using a part or all of its capital 
or plant in this state, and subject to compliance with the provisions 
of section 148c of the Revised Statutes of Ohio, shall, in addition to 
the statements required by sections 148c and 148d, Revised Statutes of 
Ohio, make a report in writing, to the secretary of state, annually, dur
ing the month of September, in such form as the secretary of state may 
prescribe, containing the fo!Lorwing facts: 

1. The name of the corporation and under the laws of what state 
or county organized. 

2. The location of its principal office. 
3. The names of the president, secretary, treasurer and members of 

the board of directors, with the postoffice address of each. 
4. The date of the .annual election of officers. 
5. The amount of authorized capital stock and the par value of 

each share. 
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6. The amount of capital stock subscribed, the amount of capital 
stock issued, and the amount of capital stock paid up. 

7. The nature and ldnd of business ·in which the company is en
gaged and its place or places of business, both within and without the 
state of Ohio. 

8. The name and location of its office or offices in Ohio, and the 
name and address of the officers or agents of the company in charge 
of its business in Ohio. 

9. The value of the property owned and used by the company in 
Ohio, where situated, and the value of the property owned and used 
outside of Ohio and where situated. 

10. The change or changes, i1l any, in the above particulars made 
since the last annual report. 

Such report shall be signed and sworn to before an officer duly 
authorized to administer oaths, by the president, vice-president, secre
tary, superintendent or managing agent in this state, and forwarded 
to the secretary of state. 

Upon the filing of such report the secretary of state, from the facts 
thus reported and any other facts coming to his knowledge bearing upon 
the question,. shall determine the proportion of the authorized capital 
stock of the company represented by its property and business in Ohio, 
and shall charge and collect from such company, in addition to the 
initial fees provided for in sections 148c and 148d of the Revised Stat
utes o.f Ohio, for the privilege of exercising its franchise in Ohio, an
nually, one-tenth of one per cent. upon the proportion of the authorized 
capital stock of the corporation represented by property 0/Wned and 
used and business transacted in Ohio, and to be not less than ten dollars 
in any case." 

Special attention is called to the last paragraph of this section wherein 
the secretary of st:tte is r<:quired, fl'om the acts reported by the company, and 
from any other facts coming to hi:> knowledge bearing upon the question, to 
determine the proportion of the authorized capital stock of the company repre
sc•nted by its property and business in Ohio, and to charge and collect from 
Huch company, in addition to the initial fees provided for in sections 148c and 
148d of the Revised Statutes for the privilege of exercising its franchises in 
Ohio, annually, one-tenth of one per c:nt. upon the proportion of the author
ized capital stock o: the corporation represented by property owned and used 
and bmdness transacted in Ohio, to be not less than ten dollars in any case. 

In my opinion, under this section, you are authorized to permit this com
pany to file a corrected report so as to make the same comply with the facts 
from the beginning, and to accept thereon the taxes under the statute as they 
would havo been paid had the papers been filed correctly in the beginning. 

The statute provides that you shall determine the proportion of the author
ized capital stock of the company represented by its property and business in 
Ohio, and you are to de this from the report of the company filed with you, 
and any other facts coming to your knowledge bearing upon the question, and 
if you have come to the conclusion that the facts are as submitted in your 
letter, and quoted above hErein, then, _in my opinion, you must accept the taxes 
under those facts and in accordance therewith. ::.\ly opinion is that we c~nnot 
recover more than that in court. The wording of the statute maKes it your duty 
to consider any and all facts coming to your knowledge bearing upon the ques
tion as to what capital stock is authorized and what proportion of it is repre
sented by property and business in the state of Ohio, and this would, of course, 
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include information other than that set forth in the certificate of compliance and 
the annual reports of such corporation. If the company should not state the 
truth in such certificate and annual reports, and such misstatements should be 
against the interests of the state, and if you should be convinced from "other 
facts coming to" your knowledge that such certificate and reports were untrue, 
you should increase the amount upon which the company should be taxed; and 
it seems perfectly clear to me that if the company, in filing its certificate and 
making its annual report, does actually make a mistake against itself and in 
favor of the state, you are required, under the statute, upon request from the 
company, to allow it to correct such mistake and pay its taxes accordingly. 

No papers should be allowed to be withdrawn from the files of your office, 
but any affidavits or other written evidences of the actual facts may be received 
and used by you in connection with other information which you may get in 
determining the actual facts in the case. 

The Willis law, under the last paragraph as quoted above, provides that the 
minimum fee, under that law, shall not be less than $10 in any case, and I am 
of the opinion, therefore that the Agency Company is indebted to the state for 
at least $10 per year from the time it filed its applieation for admission to do 
businESs in Ohio, but that it would not be liable for any more than that during 
any year in which it had no property or business in Ohio, but it is not necessary 
that the company shall both own property and do business in the state in order that 
it be required to pay this tax. It is sufficient if it does own property located in the 
state or does business alone in the state. Under the facts, therefore, as stated 
by you, the company cannot be taxed more than $10 per year for the years 
1906 .and 1907, becausE;f it had neither propetty nor business in the state o~ 
Ohio. During the year 1908 the company did do business in the state of Ohio 
and did all of its business in this state. If its authorized capital stock during 
the year 1908 was $2,000,000, then, since it did all of its business in the state of 
Ohio, it should pay the Willis tax on that basis. If in December, 1907, it re
duced its capital stock, and you are convinced of that fact, and that only by 
mistake it failed to certify the same to your department, then in my opinion it 
should pay the tax for the year 1908 on the reduced amount after filing the 
proper certificate with you of the reduction. 

Yours very truly, 
u. G. DE~?>IAX, 

Attorney Genera I. 

"FREE BANK" :\lAY INCREASE CAPITAL STOCK 1JNDER PROVISIONS OF 
ACT UNDER WHICH IT WAS INCORPORATED. 

February 1st. 1909. 

Hox. CAJDrr A. TIIO)!Psox, Seeretary of State, Colurnbus, Ohio. 
DEAH Sm:-Your communication is received in which you submit the cer

tificate of increase of capital stock of the North Side Bank of Cincinnati. Said 
<'ertificate is authorized under the provisions of the Free Banking act of 1851. 
You inquire whether or not the filing of the same in any way conflict<; with the 
law enacted by the last legislature providing for the organization of banks and 
lhe inspection thereof. 

In reply I beg to say section 35 of the act relating to the organization of 
l>anks and the inspection thereof passed by the last general assembly is as 
l'nllows: 
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"All banks, saving;s banks, savings societies, societies for savings, 
savings and loan associations, safe deposit companies, trust companies 
and combinations of any two or more of such corporations, heretofore 
incorporated under any law of this state, may continue their business 
and the exercise of the powers they now have without prejudice to any 
rights acquired under the acts under which they were incorporated; 
and there shall be saved to all such associations and corporations all 
the rights, privileges and powers heretofore conferred upon them." 

It will be observed that this section reserves the right to banks incor
porated under the Free Banking act to exercise all rights, privileges and powers 
conferred upon them by said act. 

Section 3 of the Free Banking act (section 3821-66 of the Revised Statutes) 
provides that the capital stock of any company authorized under the provisions 
of the act "may from time to time increase its capital stock to any amount not 
exceeding $500,000. 

I am, therefore, of the op1mon that the certificate for the increase of the 
capital stock of the North Side Bank of Cincinnati, Ohio, does not in any wise 
conflict with the act relating to the organization of banks and the inspection 
thereof as passed by the last legislature and the same may be filed. 

Yours very truly, 
u. G. DE?OIAN, 

Attorney General. 

VITAL STATISTICS-DEATH CERTIFICATE-SOLDIEIRS' CLAIMS
ORDINANCE. 

Local registrar of vital statistics may not exempt pension claimants, etc., 
from payment of fee required by 99 0. L. 296, though municipal ora4nances ex
empts such claimants. 

February 9tb, 1909. 

Hox. CAR:\n A. THo"rPsox, Secretary of State, Columbus, Ohio. 
DEAR SIR:-Your communication is received with which you enclose the 

inquiry of F. L. Watkins, state registrar of vital statistics, as follows: 

"Will you please advise me whether I must charge all persons 50 
cents for issuing a certified copy of death? Under, a city ordinance 
passed by the city council several years ago, certified copies of death 
issued to pensioners, or for pension claims, were to be issued by the 
~lerk of the board of health free. 

"Under the new law, and the city ordinance, what position must I 
take in regard to charging a fee for those issued for pension purposes?" 

Replying thereto I beg to say that section 1 of the act of May 5th, 1908, 
providing for the establishment of a bureau of vital statistics, etc., provides that: 

''It shall be the duty of the secretary of state to have charge of the 
state system of registration of births and deaths as hereinbefore pro
vided; * * • and no system for the registration of births and deaths 
shall be continued or maintained in any of the several municipalities 
of this state in conflict with any of the provisions of this act." 



ATTOR::-o"'EY GENERAl,. 

Section 4 of said act provides, in part: 

"Any lO<'al or sub-registrar who fails or neglects to efficiently dis
C'harge the duties of his office as laid dotcn in this act shall be forth
with removed from office by 1:he secretary of state." 

Section 20 of said act provides: 

"The state registrar shall, upon request, furnish any applicant a 
certified copy of the record of any birth or death registered under pro
visions of this act. for making a certification of tchich he shall be en
titled to a fee of fifty cents to be paid by the applicant. * * * And 
the state registrar shall keep a true and correct account of all fees by 
him received under these provisions, and turn the same over to the 
state treasurer on or before the fifteenth day of each month, and he 
shall give a bond satisfactory to the secretary of state in the sum of 
ten thousand dollars; provided, that in cities certified copies of any 
birth or death may be furnished by the local health authorities. The 
fee for such copy or search of record to be the same as herein provided, 
and all such tees shall be pai(l into the treasury ot said cities for the 
11se of the board of health.'' 

Section 22 of said act provides in part, that: 

"The state registrar under the direction of the secretary of state is 
hereby charged with the thorough and efficient execution of the pro
visions of this act in every part of the state, and with supervisory power 
over local registrars, to the end that all of the requirements shall be 
uniformly complied with." 
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The ordinance passed by the city council to which you refer can in no wise 
affect the validity of this act. All the powers of the corporation are derived 
from the law and its charter; therefore no ordinance or by-law of a corpora
tion can enlarge, diminish or vary legislative enactments. 

I am therefore of the opinion that, any municipal ordinance to the con
trary notwithstanding, you, should charge all persons fifty cents for issuing 
a certified copy of death, or for such certificates as are authorized and provided 
for by said act. 

Very truly yours, 
U. G. Dt;x:-.IAX. 

Attorney aeneral. 

YOUNG MEN'S CHRISTIAN ASSOCIATION OF OHIO. 

99 0. L. 39, section 6, empowers Y. M. 0. A. of Ohio to make certain regu
lations binding upon local associations which belong to state association. 

Section 1 of said act give§ state association discretilm u:hen application 
has been made by local association for membership to receh:e or reject such 
association. R. S. 3794 applies to Y. M. C. A.'s incorporated under abtwe ltlW 
and they may not incumber real or personal property without permi~sion (;f 
co;,unon pleas court. 

Character ot proceeding tor correction of corporation misusing its charter 
is determined by nature of offense. It may be dissolved by order of court as 
result of quo warranto. 
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Y. Jf. 0. A."s conducting savings banlc department tor benefit of members 
or others is not authori<:ed by taw under which said association is incorporated. 
so tu do. 

February 16th, 1909. 

Hox. CAR:\II A. THOMPsox, Secretary of State, Columbus, Ohio. 
DEAR Sm:-Your communication is received with which you enclose for 

opinion inquiries of Robert E. Lewis, state secretary, Ohio Young Men's Christian 
Associations, as follows: 

1. Would section 6 of the act of May 9th, 1908, to define charter, 
organize, regulate and empower Young Men's Christian Associations 
of Ohio, mean that the regulations of the state association, duly and 
properly made, shall be binding upon the local associations which be
long to the state association, and could such regulations be enforced 
against local associations? 

2. Has the state association power to refuse the application of a 
society which compJi(s with all the provisions of this act and applies 
to the state association for a "certificate of approval," as provided in 
section 1? 

3. Does section 5 or any other section of the act make it possible 
for a Young Men's Christian Association incorporated under this law to 
mortgag~ its property without permission of the court? 

4. What would be the process of law, if any, for compelling a 
Young Men's Christhny Association to dissolve or to be ousted of its 
incorporation unG.er th~s law? 

5. Does section 4 of the law permit Young Men's Christian Asso
ciations to conduct savings bank departments of its work for the benefit 
of its mE.mbers or others. and if so, what law would apply to the same? 

1. Replying thereto in seriatim, I beg to say that section 6 of said act 
provides in part that 

"the associations affiliated with the state association, through their 
representativt:s, may make s-uch regulations as they may deem necessary; 
may choose such officers as they may determine upon and may delegate 
such duties as they desire for the eonduct of the work in the state to 
a state committee to be chosen as the state association may decide." 

lt seems clear from this provision that the stlte asso~iation has the power 
to choose wch officers as th€y may determine upon, and to prescribe their 
duties. and to make rules and regulations for the conduct of the work in the 
state. To the state committee, selected under authority of this section, i.:; 
delegated the authority to carry out the r~gulations and orders of the state 
a~sociation. To interpret this section otherwise would be to hold that a local 
aosociation would become affiliated with, and a part of, the state association; 
participate in its meetings; assist in making its regulations to be of general 
application in this state, and then refuse to comply with the same. To be 
allowed to do this would render th's section of the act impotent, and the making 
of such rulEs and regu!ations as the state association may, in its judgment, 
proYiG.e and the delegating such r:owers as they desir~ to a state committee, 
a vain thing and without force and effect. I am thHefore of the opinion 
that the regulations of the state association, duly and properly made, would 
b~ binding upon lo~al as<c~iations which belong to the state association; and 
that such regulations would he enforcible as against local associations. 

2. Section 1 of said act provides in part that when a local society 
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"'sllall 11are receired tlle approval of tlle state associatioll and shall file 
such application and certi(ieate of approval with the secretary of state, 
and pay a fee of ten dollars, he shall cause to be issued to it these 
articles of incorporation." 

Section 6 of said act in part provides that 

"the state association may incorporate and exercise the provisions of 
this act, and when so incorporated and organized may receive Young 
Jien·s Christian Associations into affiliation, and it shall have the power 
to pass upon all applications for the incorporation of said associations 
under this act, causing to be affixed thereto, a certificate of its approval." 
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These sections cle:uly give to the state association the discretionary right 
to receive or reject Young ::\len's Christian Associations into affiliation, when 
such application is made therefor, and the issuing to such applicant of articles 
of incorporation is dependent upon the filing with the secretary of state a 
certificate of approval from the state association. 

Section 5 authorizes the association to encumber by a mortgage its real 
estate, or personal property, that may be necessary or convenient to enable 
the association to carry out its aims and objects. 

Section 3794 R. S. provides the manner in which charitable or religious 
societies may encumber their real or personal property by mortgage or other
wise, which encumberances can be placed upon said property only after petition 
is filed in the court of common pleas and upon hearing the court approves of 
the application and authorizes said encumberance. This section 3794 not being 
repealed 01· modified in this respect by the act of May 9th, 1908, leaves it in 
full force and effect, and I am therefore of the opinion that its provisions must 
be complied with by the Young Men's Christian Association, in order to 
legally mortgage its property. 

4. The character of proceeding to be invoked for the correction of a cor· 
poration misusing its charter rights is to be determined upon by the nature of 
the offense. A corporation misusing ito;; franchise rights, and perverting the 
same, may be corrected or dissolved by order •of court, as the result of quo 
warranto proceeding. 

5. I call .your attention to section 2758 R. S., which defines banking, as 
follows. 

"Every company, association or person not incorporated under any 
law of this state or the United States for banking purposes, shall keep 
an office or other place of business, and engage in the business of lend
ing money, receiving money on deposit, buying and selling bullion, bills 
of exchange, notes, bonds, stocks or other evidences of indebtedness with 
a view to profit shall be deemed a bank, banker or bankers within the 
meaning of this chapter." 

The power to receive deposits is one of the chief functions of banking as 
is evidenced by the special statutory authorization contained in sections 3799, 
3804 and other related sections of the RE.vised Statutes. 

I am of the opinion that for a Young ::\len's Christian Asscclation to condv.rt 
a savings bank department for the benefit uf its members or others would be a 
perversion of its objects and not authorizzd by law under which said association 
is incorporated. 

Yours very truly, 
U. G. DEX~IA::\', 

Attorney General. 
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JUSTICE OF THE PEACE MUST BE NOMINATED BY TOWNSHIP PRIMARY. 

February 25th, 1909. 

Hox. CARMI A. THoMPsox, Secretary of State, Columbus, Ohio. 
DEAR Sm:-Your communication has been received with which you submit, 

for an opinion of this office, the inquiry of Mr. L. M. Phillips, as follows: 

Does the act "to regulate the conduct of primary elections passed 
April 28th, 1908," provide for the nomination by primaries of justices 
of the peace in· this state; and, if so, whether said nominations shall 
be made by township or county primary? 

Replying thereto, I beg to say that the office of justice of the peace has been 
difficult to accurately define. It bas been held by the supreme court of this state 
not to be a distinct township office, as such; neither is it a distinct county office, 
as such. This being so, and inasmuch as the act herein referred to does not 
specifically provide for the nomination by primaries of justices of the peace, 
the question remains whetber section 11 of said act provides for such nom
ination. 

Section 11. " * * and primaries" held to nominate candidates for 
township * * offices * * shall be held in each county at the usual 
polling places on the first Tuesday after the first Monday in September 
of odd numbered years." 

The office of justice of the peace is constitutional. Article 4, section 9, of 
the Ohio constitution provides that 

"a competent number of justices of the peace shall be elected, by the 
electors, in each township in the several counties * * f) " 

It is true that justices of the peace have and exercise a jurisdiction co-ex
tensive with their county, but the exercise of this jurisdiction has not been held 
to disqualify the electors of the several townships within counties to elect jus
tices of the peace therein. This being true, the section of the constitution above 
referred to would seem sufficient authority for the nomination of justices of the 
peace in various townships by township primaries in the manner provided in 
the Bronson act, for the nomination by primaries of township officers. 

Yours very truly, 
u. G. DE:-<::IIA::-1, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE. 

Corporation may be formed for a purpose, not purposes, unless speciaUy 
authorized by statute. 

March lOth, 1909. 

Hox. CAR:ln A. THmrPso-i, secretary of State, Columbus, Ohio. 
DEAR Sm:-I return herewith the articles of incorporation of The Steiner 

Coal Company, submitted to this department for an opinion thereon of the 
purpose clause, which is as follows: 
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"Resolved, That the articles of incorporation of The Steiner Coal 
Co. be, and the same are hereby amendeu, so as to change and enlarge 
the objects and purposes for which The Steiner Coal Co. was formed, 
as follows, to-wit: For the purpose of mining, manufacturing, quarry
ing, purchasing, selling, handling and producing coal, clay, stone and 
all kinds of minerals; and also to import, export, buy, sell, manufac· 
ture, trade and deal in marble, gr~mite, terra cotta, lime, stone, clay, 
cement, asbestos, brick, tile, pottery, earthenware, china, sand, gravel, 
plaster, ceramic products of all kinds, timber, lumber and products of 
iron, steel, and other metals; and to acquire, buy, build, construct, erect, 
sell, lease, mortgage, own, use, maintain or operate any land, real estate, 
or interest in real estate, quarries, buildings, factories, plants, ma· 
chinery and any other implements, works or appliances which may be· 
come directly or indirectly necessary or advantageous in carrying out 
the purposes herein set forth; also to construct such railroad or rail· 
roads with necessary track or tracks and side tracks, turn-outs; and 
all proper equipment which the directors of the corporation shall deem 
necessary to more effectively carry out the objects herein set forth; 
also to ourchase or otherwise acquire and hold shares in stock, in 
other kindred but not competing corporation, whether domestic or for· 
eign; also to manufacture, buy, sell, trade and barter in natural or arti· 
ficial ice and to own all necessary equipment and to do all things neceii· 
sary for the proper prosecution and conducting of said business; and 
also to buy, sell, deal and trade in hay, grain, flour, oats and all kinds of 
feed; and to carry on generally the business of manufacturing, buying, 
selling and dealing in all lines of builders' and contractors' supplies 
necessary in the erecting of business blocks, manufactories, dwellings 
and structures of every kind whatsoever, and to carry on generally and 
to do all things necessary, and to own all proper equipment for the 
carrying on of all the aforenamed objects, and from tiine to time to buy 
and sell all the necessary equipment and supplies which in the judgment 
of the board of directors is necessary and is for the benefit of said 
business." 
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Section 3235 of the Revised Statutes, in placing a limitation upon the busi· 
ness for which a corporation may be formed, used the word "purpose" instead 
of "purposes" and limits corporations to a single purpose, unless specially 
authorized by some other statute. 

Section 3236 R. S. provides that the articles of incorporation shall contain 
"the purpose for' which it is formed." 

These sections of the Revised Statutes, as construed by the supreme court 
in the case of the State ex rel v. Taylor (55 0. S. 67), make it clear that a cor· 
poration shall be formed for a main purpose with such rights and privileges as 
are incidental to the main purpose for which the corporation was formed. 

The numerous purposes stated in the purpose clause of this corporation do 
not, in my judgment, conform to the Jaw of the state relating thereto. For this 
reason I return the· articles of incorporation to you, advising you not to file or 
record the same. 

Very truly yours, 
u. G. DE::OUN, 

Attorney General. 
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ARTICLES OF' INCORPORATION-PURPOSE CLAUSE. 

:\larch 15th, 1909 

Hox. CAR)II A. THmrPsox, Secretary of State, Colum1ms, Ohio. 
DEAR Sm:-Your communication is received with which you submit, for an 

opinion of this office, the proposed amendment to the articles of incorporation 
of the BEachland Improvement Company, as follows: 

Said corporation is formed for the purpose of making improvements 
in certain allotments known as Beachland Allotment Nos. 1 and 2 and 
that part of The Realty Trust Company's Lake Breeze Allotment which 
abuts on Gardner Road, said allotments being in the villages of Euclid 
and Nottingham, Ohio; of improving, maintaining and protecting the 
beach on Lake Erie and the parks and streets of said allotments; of 
erecting and maintaining pavilions, club·houses, boat and bath-houses 
on said beach and in said parks; of leasing, purchasing or otherwise 
acquiring, erecting, improving and maintaining pumping-stations, stand
pipes, water and sewer mains and pipes and sewer beds and lighting 
equipment in said allotments; of supplying water to the owners or oc
cupants of said buildings; of purchasing, leasing, or otherwise acquiring, 
holding and disposing of real estate for all of the aforesaid purposes; 
oj' levying and collecting assessments for the carrying out of said pur· 
poses; of charging persons for the use of said pavilions, club-houses, 
boat and bath-houses, and for snvices rendered in supplying water, 
liglit and sewer service to the buildings on said, allotments; and of 
doing· such other things as may be properly incident. to all aforesaid 
purposes." 

Replying thereto, I beg to say that section 3235 R. S. has placed a limita· 
tion upon a business for whlch a corporation may be formed in using the word 
"purpose" instead of "purposes," and limits corporations to a single "purpose" 
unless specially authorized by some other statute. State ex rel v. Taylor (55 
0. S. 67). 

This purpose clause does not recite a main purpose for which the corpora
tion is to be formed, with such incidental and convenient rights. as may be 
necessary to carry out the purpose of the corporation. Instead, it recites a mul
tiplicity of purposes, which is a violation of said section 3235 R. S., as construed 
by our supreme court in the above mentioned case. See also Marshall on 
"Corporations," sections 57 and 58. For this reason I am returning the pro
posed articles of this incorporation with the recommendation that they be not 
filed by you. 

Very truly yours, 
u. G. DEX~[AX, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-MARPAU OIL AND 
GAS COMPANY-DISAPPROVED. 

March 23rd, 1909. 

Hox. CAR:-.n A. THmrPRox, Secretary of State, Columbus. Ohio. 
DEAR Sm:-Your communication is received in which you submit to this 

department the proposed articles of incorporation of the Marpau Oil and Gas 
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Company, for an opinion thereon as to the legality of the purpose clausz thereof, 
":hich is as follows: 

"Said corporation is formed for the purpose of acquiring, owning, 
leasing and occupying lands, tenements and hereditaments in the state 
of Ohio and tlsewhere for the purpose of developing the same by 
mining, drilling, boring or otherwise extracting or removing coal, oil, 
gas, stone and other precious minerals and timber therefrom." 

From the language contained in this purpose clause it is impossible to as· 
certain thz "purpose" for which this corpcration· is bEing formed. It might be 
a coal company, an o:l and gas company or a stone company, etc. The name 
of the corporation is the only express indicaticn of the corporate intent. If this 
corvoration is being formed for the purpose of leasing, buying and owning land, 
purchasing machinery for tho purpose of prospecting and drilling for and pro
ducing, handling and marketing oil and gas, the purpose clause of tlle corpora
tion should so state. It is a general and well-settled rule of law in this state 
that corporations, in addition to the powers expressly grantEd, have. by neces
sary implication, the power to do whatever is needed to carry into effect those 
granted and to accomplish the purpose of its creation unless the particular act 
is forbidden by law or charter. 

Sections 3235 and 3239 Revised Statutes. 
Bank v. Flower Co., 41 0. S. 552, 558. 
State ex rei v. Taylor, 55 0. S. 61. 

Secti<Jn 3236 Revised Statutes provides that the form of the articles of in
corporation which shall be prescribed by the secretary of state must contain the 
purpose for which it was formed. The gmnting of the right to exercise this 
main purpostl carries with it such incidental and convenient rights as are 
nflcessary to the accomplishment of the purvos; for which the corporation is 
formed, and they need not be enumerated in such purpose clause. 

Tt. may be noted that thes.:! articles do not expressly state that all, or a 
majority <Jf the incorporators are citizens of the state of Ohio. 

For the. foregoing reasons I return the articles of incorporation to you, 
advising you not to file or record the same. 

Very truly yours, 
u. G. DEX:\IAX. 

Attorney General. 

SOCIALISTIC PARTY-NOMINATION OF CANDIDATES BY CONVENTION
PRI:\IARY LAW-:mNORITY PARTY. 

The Socialistic party does not rome under the pro·vision of act in !!9 
Ohio Law 214, except in such political units wherein it casts at least ten per 
centum ot total vote cast therein at the next preceding general election, and 
the provisions ot section 2966-18 R. S. are still available to it. unless the above 
percentage of votes are cast by said party. 

:\larch 24th, 1909. 

Hox. CAR:III A. TIIO:IIPSo~ • • "lecretary of State. Columbus. Ohio. 
DEAR Sm:-Your communication is received with which you enclose for 

the opini<Jn of this department thereon, inquiries of .TQhn c. wtuert, state sec· 
retary of the Socialistic party of Ohio, as follows: 
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1. Is the Socialistic party still an official party? 
2. Does it come under the new primary law? 
3. To get on the ballot must they circulate petitions? 
4. Can they nominate by c::'Onvention as before? 

The answer ta these inquiries are dependent primarily upon the construc
tion to be given section 2 of "An act to regulate the conduct of primary elec· 
tions" (99 0. L. 214), which section is as follows: 

"Candidates fer members of congress, and all public elective 
offices, delegates provided for herein, and members of the controlling 
committees of all voluntary political parties or associations, which at 
the next preceding general election polled in the state or any dis
trict, county or sub-division thereof,_ or municipality at least ten per 
centum of the entire vote cast therein shall be nominated or selected 
in such state, district, sub-division or municipality, in accordance with 
the provisions of this act, and persons not so nominated shall not be 
considered candidates and their names shall not be printed on the 
official ballots. Delegates and party controlling committees whose mem
bers have not been so selected, shall not be recognized by any board 
or officer. But nothing in this act shall be construed to repeal the 
provisions of any act relating to the nomination of candidates for 
office by nomination papers, and no elector shall be disqualified from 
signing a petition for such nomination of candidates for office by nom
ination papers, because such elector voted at a primary provided for 
therein to nominate candidates to be voted for at the same election or 
because such elector signed nomination papers for such primary." 

If the provislon of this section, to--wit: "and persons not so nominated 
shall not be considered candidates and their names shall not be printed on 
the official ballots," does not annul or control the preceding provision in said 
section, which clearly refers only to voluntary political parties or associations 
which at the next preceding general election polled in such political units as are 
therein designated, at least ten per centum of the tatal vote cast therein, then 
this section does not rleprive such minority parties from making nominations 
unde1· favor of section 2966-18 R. S. 

The rule of construction ~o be applied, in arriving at the intention of the 
general assembly in enacting any law, depends largely upon the purposes and 
objects sought to be accomplished through that law, and in ascertaining the 
legislative intent in the enactment of this statute under consideration we must 
lteep in mind the principle just stated. 

The purpose of this law, regulating the conduct of primary elections, 
seems clearly to be that an orderlyt and honest expression of the voters l>e 
secured in the selection of candidates of the various political parties, and 
to throw certain safe-guards around the manner of selection of such candi
dates when the membership of such parties respectively is of some considerable 
numbers. And the limitation expressed in the act as to numbers is 

"all voluntary political parties or associations which at the next pre
ceding general election polled in the state or any district, oounty, or 
sub-division thereof, or municipality, at least ten per centum of the en
tire vote cast therein," etc. 
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The general rule is that Election laws are to be so eonstrued as to give all 
persons who comply with the qualifications prescribed for electors, the oppor
tunity to vote for any person who may bt> qualified to fill the office sought to 
be filled by election. It is not believed that the general assembly meant, in 
enaeting this statute, that before any person shall be a candidate at any elec· 
tion, and receive the votes of all or a part of the people, that he (the candi
date) must have belonged to some political party which, at the last general 
election, cast at least ten per centum of the entire vote of the political sub
division. This becomes, it seems to me, quite apparent when we consider that 
section 29GG-18 R. S. is not expressly repealed by th2 Bronson primary law. 

Section 2966-18 R. S. is not wholly inconsistent with the Bronson law. 
l:nder that section (2966·18 R. S.) political parties or associations which, at 
the last general election, cast at least one per c2nt. of the total vote may mal{e 
nominations by ccnventiom; or any one of the other methods named in that 
section. By the Bronson act, however, if the political party or association 
cast ten p2r centum or more of the total vote in any poliical division, at the 
last general election, then that political party or association must make its 
nominations under and according to the Bronson act. Then, too, this statute 
is not penal in its character, and for this, another reason, the rule of strict 
construction should not be applied. It must be construed as a whole and in 
connection with other existing statutes, similar in character, and in such a 
way as to most reasonably accomplish the legislative purpose. 

The legislative purpose and intent in this act seems to be a provision 
for nominations for public elective offices, by, primaries, in the political units 
such as are designated in section 2 above quoted, by such political parties or 
associations as polled at the next preceding general election at least ten per 
ce;ztum of tlte entire rote cast thaein. 

Applying then the rules above discussed for statutory construction, and 
l;:eeping in mind that a construction holding that the Bronson act furnishes 
the only means for making nominations would prohibit many persons from 
becoming candidates who might so do under a construction retaining section 
2966-18 R. S. in force, along with the Bronson act, I am clearly of the opinion 
that it was not the intention of the general assembly to, and that the Bronson 
a('t rloes not, repeal section 2966-18 of the Revised Statutes; and I am there
fore of the opinion that the proper construction of the Bronson act, section 
2 thereof as above quoterl, is that any and all persons who seek nominations in 
any political party or association, in any political division named in said sec
tion 2, which, at the last preceding general election, cast ten per c:ntum or 
more of the entire vote cast in such political division must get those nom
inations under the terms of the Bronson act. But if a nomination is sought 
in a political party which, at the last general election, cast less than ten per 
centum of the vote, then that nomination may be gotten under the terms of 
section 2966-18 R. S. 

In other words, all political parties in any political division named in 
said section 2, and which, at the last general election, cast ten per centum or 
more of the entire vote in that political division, must make their nominations 
according to this primary election law known as the Bronson act (99 0. L. 
214); but political parties which, at the last general election, cast less than 
ten per eentum of the vote in any political division may make their nomina
tions under section 2966-18 of the Revised Statutes. 

It therefore follows that the Socialistic party is still an official party, and 
that it does not come under the provisions of this act except in such political 
unitH wherein it. easts at least ten per centum of the total vote cast therein 

i-.\. G. 
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at the next preceding general election, and that the provisions of said section 
2966-18 R. S. are still available to it unless coming within the provisions of 
this act as herein interpreted. 

Very truly yours, 
u. G. DEX.:\IA.X, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-THE GREATER 
CLEVELAND Cm1PANY. 

:\Iarch 25th, 1909. 

Hox. CAn~n A. THo~rPsox, Secretary of State, Oolumbns, Ohio. 
DEAH Sllc-Your communication is received with which you enclose ar

ticles of incorporation of "The Greater Cleveland Company," requesting an 
opinion of this department as to the legality of the purpose clause thereof, 
which is as follows: 

"Said corporation is formed for the purpose of buying, selling, 
exchanging, dealing and operating in real estate, mortgages, bonds, 
loans, insurance and general investments, acting as trustee or invest
ing funds for individuals, firms or corporations. Under the provisions 
of section 3235 this charter shall expire by limitation in twenty-five 
years from the date of being issued by the secretary of state." 

Replying thereto, I beg to say that the multiplicity of purposes set forth in 
this purpose clause make it such as is forbidden by sections 3235, 3236 and 3239 
of the Revised Statutes and .as construed by the supreme court of this state 
in the case of the State.ex rei. v. Taylor, 56 0. S. 61. Neither from the name 
of this proposed corp.oration, nor from said purpose clause, may it be definitely 
determined whEther its main purpose shall be a real estate company, an in
surance company, or a trust company. 

Section 3235 R. S. says that a corporation shall be formed for a "purpose," 
not purposes. For these reasons I return herewith said articles of incorpora
tion, advising you not to file the same. 

Yours very truly, 
u. G. DEX)IAX, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-THE PYR.O CLAY 
PRODUCTS CO.-DISAPPROVED WITHOUT COMMENT. 

April 6th, 1909. 

Hox. CAR)II A. THO~IPsox, Secretary of State, Oolttmbtts, Ohio. 
DEAR SIR :-I herewith return to you the articles of incorporation of The 

Pyro Clay Products Company which you transmitted to me with a _request for 
an opinion as to the legality of the purpose clause therein. 

I have examined the articles with reference to the question presented and 
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am of the O!linion that the purpose clause recites such a multiplicity of powers 
as may not be lawfully granted to a manufacturing corporation in this state. 
Section 32:15 R. S., in placing a limitation upon a business for which a corpora
tion mav be formed, used the word "purpose" instead of "purposes" and limits 
corporations to a single purpose unless specially authorized by some other 
statute. The grant of the right to incorporate a corporation for a single purpose 
carries with it all such relative and incidental rights as may be convenient and 
necessary to carry out such main object or purpose. This rule is established 
by the supreme court in the case of State ex rei v. Taylor, 55 0. S. 61, which 
opinion has since been followed. 

If this proposed company is to manufacture clay products the purpose clause 
should so state, and in my opinion it is not the better plan to enumerate in the 
purpose clause the incidental rights that the corporation may conveniently ex
ercise in the prosecution of its business. Furthermore, one of the purposes set 
out in the articles of this corporation is to build, maintain and operate a rail
road. The laying and using of a railroad switch or such track as may be neces· 
sary anrl convenient to afford transportation to market of the products manu· 
factured would be a convenient and necessary incident, and therefore a right 
of the company to construct such switch or railroad for the purpose as expressed 
in section 3866 R. S. If the main purpose of this company is to build and equip 
a railroad the purpose clause is faulty because of the provision of section 3237 
R. S. I fail to see how "agriculture," as provided for in these articles of in· 
corporation, is a necessary or convenient incident to a clay product company, 
which I presume is the main purpose of the corporation because of its name. 

I return herewith the articles of incorporation, advising you not to record 
the same, and with the suggestion that the purpose clause be re-drafted in ac
cordance with the provisions of the above section of the Revised Statutes and 
case cited interpreting the same, and with other suggestions herein contained. 

Yours very truly, 
U. G. DEX)!AX, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-THE DEFIANCE, 
NAPOLEON & WAUSEON RY.-APPROVED WITH COC\'Il\lENT. 

April 19th, 1909. 

Hox. CAR::III A. Tnmu•sox, Secretary of State, Columbus, Ohio. 
DEAR Sw:-I beg to acknowledge receipt of your letter of the 16th inst., en. 

closing articles of incorporation of The Defiance, Napoleon & Wauseon Railway 
Company. You ask for an opinion as to the legality of the purpose clause 
thereof, which is as follows: 

"Said corporation is formed for the purpose of constructing and 
operating a line of railroad between 'Vauseon, Fulton county, Ohio, and 
Defiance, Defiance county, Ohio. The same to be operated by steam, 
electricity or other motive power." 

The only questionable feature of this purpose clause is whether it is in com
pliance with section 3443·8 Revised Statutes. This section provides that: 

"Companies incorporated under section 3236 of the Revised Statutes 
of Ohio for such purposes may construct, maintain and operate electric 
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street railroads or street railroads using other than animal power as a 
motive power for the transportation of passengers, packages, express 
matter, United States mail, baggage and freight upon the highways in 
the state outside of municipalities or upon private rights of way." 

lt will be noted that the section gives certain powers to street railroads out
side of municipalities "using other than animal power as a motive power." This 
exception is not set out in this purpose' clause. Is it a proper construction of 
the purpose clause to Sfi.Y that its language, "the same to be operated by steam, 
electricity or other motive power," means othe1· artificial or mechanical motive 
power such as would be authorized by law? 

·I think such a construction may be given, and while this purpose clause 
would have been much clearer if there were incorporated into it the exception 
as to animal power as provided in said section 3443-8 R. S., I believe the same 
is substantially a compliance with the laws of the state relating to corporations 
for profit. I therefore return the same to you, advising that you make record 
thereof. I also enclose check for $10.00. 

Yours very truly, 
u. G. Di-::'D[A~. 

Attorney General. 

ARTICLES OF INCORi'ORATION-PURPOSE CLAUSE-SCHANTZ ELEC
TRIC, ICE & WATER CO.-DISAPPROVED WITHOUT CG:IiMENT. 

April 13th, 1909. 

Hox. CAR)ll A. Tuo)Il'sox, Secretary of State, Oolumb1ts, Ohio. 
DIUR SLR:-Your communication is received with which you submit the 

articles of incorporation of the Schantz Electric, Ice & Water Company for au 
opinion as to the legality of the purpose clause thereof. 

The purpose clause is as follows: 

"Said corporation is formed for the purpose of manufacturing, pro
ducing, furnishing and selling electricity for light, heat, power and 
other purposes, the purification of water, the manufacture of ice and 
sale thereof; the acquiring by deed, lease or other legal transfer to it 
of real and personal property, either in the state of Ohio or elsewhere, 
necessary for its business purposes, with the power of encumbering or 
mortgaging the same in a legal manner from time to time as its busi
ness needs may require, and for doing all things incidental for said 
purpose." 

In my opinion the above clause contains two purposes, that of manufactur
ing and selling electricity and that of purifying water and manufacturing ice. 
The one is not necessarily incidental to the other. Corporations may be formed 
in the manner provided in Title 2, Chapter 1 of the Revised Statutes, "for any 
purpose for which individuals may lawfully associate themselves, etc." 

The purposes expressed in these articles are different and unrelated. Neither 
is a necessary incident to the other, and are therefore forbidden by section 
3235 Revised Statutes (State ex rei v. Taylor, 55 0. S. 67). I therefore return 
the same to you with the suggestion that the articles be not filed or recorded 
by you. 

Yours very truly, 
u. G. DEX:l!AX, 

Attorney General. 
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ARTICLES OF 1:\'CORPORATIQ:\'-I:\'CREASE OF CAPITAL STOCK
::\IOHICAX OIL & GAt:; CO. 

Increased proportion of capital stock of foreil}tl mrporations must be filed 
1citlt secretary of stale. 

April 22d, 1909. 

Hox. C.\mll A. Tno:uPsox, Secretary of .<;tate. Columbus. Ohio. 
Dc.u: Sm:-I have your letter with which you enclose copy of articles of 

incorporation of the ::\Iohican Oil and Gas Company and certificate of increase 
of capital stork thereof. 

You state that this tompany qualified to do busines3 in this state as a 
foreign corporation with a capital stock of $250,000, since which time it has 
increased its capital stock to $1,000,000. You ask for the opinion of this de· 
partment as to whether this company should file an increased proportion of its 
capital stock with the secretary of state of the state of Ohio under section 148c 
Revised Statutes. 

This company incorporated under the laws of the state of West Virginia 
with a capital stock of $250,000 and, desiring to do business in the state of 
Ohio, complied with the provisions of section 148c of the Revised Statutes, 
authorizing foreign corporations to do business in this state. The company has 
now increased its capital stock to $1,000,000 and the question is, shall the com
pany therefore be required to file an increased proportion of its capital stock 
with the secretary of state of the state of Ohio? 

To increase the capital of a corporation is in fact and effect a reorganization 
of the company. Said section 148c R. S. provides that: 

"The secretary of state shall determine the proportion of the cap
ital stock of the company represented by its property and business in 
Ohio, and shall charge and collect from the company, for the privil<>gP. 
of exercising its franchise in Ohio one-tenth of one per cent. upon the 
proportion of the authorized capital stock of the corporation representecl 
by property owned and used and business transacted in Ohio " " "' 
Upon the payment of the said amount the secretary of state shall issue 
to the foreign corporation a certificate that such corporation has com
plied with the laws of Ohio and is authorized to do business therein, 
stating the amount of its entire capital and the proportion of which is 
represented in Ohio." 

It is clear from this section that the record of said company as made with 
the secretary of state in Ohio must show the actual authorized capital stoclc 
This increase of capital stock on the part of the company means a change in 
the record thereof with the secretary of state of Ohio and it then remains for 
the secretary of state to again "determine the proportion of the capital stock 
of the company represented by its property and business in Ohio." Applying 
this rule to the company at hand it is required to file an increased proportion 
under section 148c of the Revised Statutes. 

Yours very truly, 
L. G. Dt:X~L\X, 

Attorney General. 
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ARTICLES OF INCORPORATION-ENDORSE:\IENT OF ATTORNEY GEN
ERAL UNDER INSURANCE LAWS-AKRON RUBBER WORKS RELIEF 
ASSOCIATION_ 

April 27th, 1909_ 

Hox_ C.\R:\II A. Tno)H'sox, Secretary of State, Columbus, Ohio. 
DEAH Sm:-I am in receipt of the articles of incorporation of The South 

Akron Rubber \Vorl's Relief A~sociation, on which you request the opinion of 
this department as to the proper fee for filing articles of this character, and 
whether the indorsement thereof is required by the attorney general under the 
insurance laws of the state. 

Replying thereto, I beg to say that while thEse articles are somewhat ir
regular in form and contain surplus matter, they are a substantial compliance 
with the provisions of section 3631a Revised Statutes. 

This is the incorporation of a class of mechanics for mutual benefit and 
charitable purposes and would therefore not be subject to the provisions of the 
insurance laws of the state. This association being incorporated under favor of 
said section 3631a Revised Statutes, does not possess the powers contained in 
section 3630 Revised Statutes and is only required to pay $2.00 for filing its 
articles of incorporation, as provided by paragraph 5 of section 148a Revised 
Statutes. 

Yours very truly, 
U. G. DEX:.\[AX. 

Attorney General. 

ARTICLES OF INCORPORATION-INCREASE OF STOCK AND CHANGE OF 
NA:\lE OF HO:\IESTEAD AID ASSOCIATION OF DAYTON, OHIO. 

April 27th, 1909. 

Hox. C.\lDII A. Tno:.-.rPsox, Secretary of State, Columbus, Ohio. 
DE.\U SJR:-Your communication is received in which you submit certificate 

of amendment to the articles of incorporation of the Homestead Aid Associa
tion of Dayton, Ohio, and inquire if the name of said corporation may be 
changed to '"The Homestead Lo::lll and Savings Association," and the capital 
stock of said asso:::iation be increased from $2,000,000 to $5,000,000 by action of 
the board of directors of said associat!on as appears in said certificate ol' 
amendment. 

An affirmative reply to your inquiry will depend upon whether the provisions 
of "An act to provide for the organization, regulation and inspection of build
ing and loan associations and savings associations," passed :\lay 1, 1908, 99 
0. L. 528, make an exception to the general rule of law applicable to such cases. 

,Section 5 of said act provides that: 

"Such corporation" (as described in section 1 of said act) "shall 
have all the powers set forth in the following sections_ of this act." 

Following this sect! on 5 is section 18, as follows: 

"To increase or decrease its authorized capital or the face value of 
its shares, or change the name of the corporation at any time by a ma
jority vote of its board of directors; and a certificate of such action shall 
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be made by the president and secretary, and duly filed with the secre
tary of state, after which in the use of the changed stock and changed 
name all rtghts of all parties shall remain the same as before any such 
change was made." 
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It is my opinion that the language of these sections empower the board of 
directors, by majority vote thereof, to change the corporate name and capital 
stock of an association of this character without notice to or participation therein 
by the various stoPliholders of such association. 

Yours very truly, 
L. G. DEX::IL\X, 

Attorney General. 

ARTICLES OF I~CORPORATIOX-STEIXER COAL CO.-DISAPPROVED 
WITH C0:\1:\lENT. 

:\Iay 7th, 1909. 

Hox. C.\fi3II A. TIIo::-.rrsox, Secretary of State, Columbus, Ohio. 
DE.\B Sm:-I beg to acknowledge receipt of your letter of ::VIarch 19th, en· 

closing the proposed amendment to the articles of incorporation of the Steiner 
Coal Company. You desire my opinion as to the validity of the purpose clause 
as set forth therein, viz: 

"For the purpose of mtmng, manufacturing, quarrying, producing, 
handling, buying, selling and importing and exporting coal, clay, stone, 
minerals, marble, granite, terra cotta, lime, cement, asbestos, brick tile, 
builders' supplies, pottery, ceramic products, sand, gravel, plaster, 
natural and artificial ice, hay, grain, flour, feed; also to acquire, buy, 
build, sell, lease, mortgage, own, use, maintain and operate, any land, 
real estate or inter~sl in real estate or any other equipment, works or 
appliances which may be or become necessary or advantageous in carry
ing out the purpose herein set forth, and to do all things neressary 
and incident thereto for the proper pro:;ecution and conducting of said 
business." 

The propriety of joining the prineipal powers of mining ancl manufacturing 
is questionable, but the joint effert of sections 3862 and 3864 R. S. would seem 
to permit sueh joinder. In view of these sections I approve this feature of the 
amendment. 

I do not find, however, in section 3862 R. S., or in any other provision of the 
law, authority to ineorporate with the principal purpose of mining that of manu· 
faeturing ancl clealing in natural ancl artificial ice. nor do I find authority to 
join with the principal purpose of mining that of dealing in hay, grain, flour 
and feecl. If sueh powers are necessarily or conveniently ineidental to the 
principal purposes authorized by the other provisions of the amended purpose 
clause they may !Je eonducted by the corporation without specific authority. 
Their inclusion in the articles as amended constitutes them separate principal 
purposes which, not being authorized by the sections above cited, are prohibited 
by the familiar rule laid down in State ex rei v. Taylor, 55 0. S. 67. 

I therefore advise you not to file or record the amendment to the articles 
of incorporation of this company until the words "natural and artificial ice, hay, 
grain. ttour. feed" be stricken therefrom. Yours very truly, 

U. G. DEX:IL\X, 

Attomey Geile1al. 
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ARTICLES OF INCORPORATION-CONSOLIDATION OF ADENA EXCHANGE 
TELEPHONE COMPANY AND HARRISON COUNTY TELEPHO!'\E C0:\1-
PANY-APPROVED_ 

:\lay lOth, 1909_ 

Hox. CAn~n A. THo::IIPsox, Secretary of State, Golurnbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of :\lay 7th, enclosing 

proposed articles of consolidation of the Adena Exchange Telephone Company 
a~d the Harrison County Telephone Company, to be !mown as the Harrison and 
Jefferson Telephone Company. 

You desire my opinion as to the right of such telephone companies to con
solidate under the laws of this state. 

Replying to your letter, I beg io state that section 3471 R. S. (not 3864, as 
is erroneously supposed by the person who submits the articles to you), 
authorizes telephone companies to consolidate in the manner and subject to the 
rules provided for the consolidation of railroad companies. Inasmuch as the 
papers submitted evidence a complete compliance with section 3381 R. S., which 
provides the conditions and restrictions applicable to consolidation of railroad 
companies, I am of the opinion that the articles of consolidation should be ac
cepted, filed and recorded by you. 

Yours very trul~, 
U. G. DE:orAx. 
Attorney General. 

WILLIS TAX-LIABILITY OF RECEIVER FOR. 

Receivers of corporations shou/(l be required to file annual report ancl tJay 
fee under V/illis tax as long as they m-e perrnittccl to usc franchise. 

:\Iay 18th, 1909. 

Hox. CAn~n A. TIIO.\IPSOX, Secretary of State, Columbus, Ohio. 
DEAR Sn1:-Your letter of recent date, with the attached letter of Lawrence 

& Lawrence, counsellors at law, 120 Broadway, New York City, requesting an 
opinion as indicated by said attached letter, received. 

Said letter raises the question as to the requirements of receivers of cor
porations to file reports and pay franchise fees under the ·willis law. 

It is the law that a state has a paramount right to collect taxes clue on 
property in the hands of a receiver and the court should see that such taxes are 
paid before distribution to other creditors. Alderson on Corporations, section 
169a, and cases cited. 

Property in the hands of a receiver of a federal court is subject to the 
payment of state taxes in the same manner as any other property. Ex parte 
Chamberlain, 55 Fed. R. 704. 

The United States statute provides that property in the hands of receivers 
shall be managed and operated according to the laws of the state in which the 
property is situated. United States Laws, Sec. 721. Sec. 17 of the Bankrupt 
act makes taxes a debt not affected by discharge in banluuptcy, and section 64 
of the same act makes taxes a priority in the distribution of assets. 

Our supreme court, in passing upon the constitutionality of the ·willis law, 
decided that the tax was a franchise tax and was a tax upon the privileges and 
superior advantages possessed by corporations under the laws, over those pos
sessed by individuals. Southern Gum Company v. Laylin, 66 0. S. 578. 
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Receivers of corporations are appointed either for the purpose of winding 
up the corporations and distributing the assets, or for some other purpose. Re· 
ceivers appointed for the purpose of winding up the affairs of a corporation, and 
whose duties, as directed by court, are to preserve the property, coiled the as
sets, and report the funds to the court for distribution, should, under the pro
visions of the court, be required to file the report and pay the franchise tax 
which became a lien on the property prior to the appointment of the receiver. 
Alderson on Corporations, Sec. 169a. 

The certificate of the clerk of the courts, in the winding up of corporations, 
should also be filed, as required by section 8 of the Willis law. 

The franchise tax under the Willis law is not a tax upon the business done, 
but upon the right of the corporation to do business, and receivers of corpora
tions appointed for other purposes than the winding up of corporations, excr· 
cising the superior advantages and privileges granted them as corporations, and 
given privileges by the court to continue business using their franchises, should, 
by the court, be required to file the annual report and pay the annual fee as 
long as they are permitted to use the franchise. In the matter of George :\lathers 
Sons Comnany, 52 N. J. 607. 

'Vhile I am not informed what powers and duties are given the receiver 
of the above company, I think the above information sufficient to cover all cases 
under receivership matters. 

Yours very truly, 
u. G. DE.'OIA:-i, 

A.ttomey G:eneral. 

AUTO:\lOBILE REGISTRATION LAW-DEALER DEFI?-:ED. 

·within meaning of Automobile Registration Late, a clealer is person or cor
poration having one fixed and definite place of business. 

June ::ith, 19il!i. 

Hox. CAIC'Ill A. Tno!lu'sox, Secretary of State, Columbus, Ohio. 
DEA!l SrR:-I beg to acknowledge recBipt of your letter of June 3d, in which 

you request my opinion in respect to the following statement of faets: 

"The Oldsmobile Company, Cleveland branch, located at 1926 Euclid. 
avenue, complied with section 11 of the Automobile law on July 6th, 
1906, by filing an application for registration, accompanied by fee of 
$20.00, of which $10.00 was fee for registration as dealers in motor 
vehicles and $10.00 for five certified copies of their certificate of regis
tration and five duplicate sets of number plates. 

"No. 970 was assigned this company as their distinctive dealers' 
number,. 'Ve are now in receipt of a check for $6.00 for three additional 
sets of number plates, with the request that two of these sets be sent 
to the Oldsmobile Works at 717 Main street, Cincinnati, and one set to 
Oldsmobile Works, 1001 Jefferson ave., Toledo, Ohio. 

"Inasmuch as the paramount object of the Automobile law is to pro
vide a means of identification of owners and operators of motor vehieles, 
this question is respectfully referred to your department for decision, 
as to whether the branch agencies of the Oldsmobile Company in Cin
cinnati and Toledo are not required to register individually and have a 
distinctive number assigned to each agency." 
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Section 11 of the Automobile Law, 99 0. L. 538, provides simply that: 

"A manufacturer or dealer in motor vehicles shall make applica
tion for registration * * * of each * * * make of motor vehicles 
so manufactured or dealt in, and pay a registration fee of $10.00 for each 
make * <• * to be determined by the motive power of such vehicles. 
Thereupon the secretary of state shall assign to each make of motor 
vehicles therein described a distinctive number * " Such manufac-
turer or dealer * * * may procure certified copies of such registration 
certificate upon the payment of a fee of $2.00 for each such copy." 

Your question concerns the definition of the term "dealer" as used in the 
provision quoted. Many of the terms used in the Automobile law are defined in 
the first sections thereof, but the particular term now in question is not so de
fined. Section 11 itself affords no definition of the word "dealer," and in order 
to ascertain what that definition is, it is necessary, as suggested in your letter, 
to have regard to the object and purpose of the law as evinced in all of its 
sections read together. ;."l'[y conclusion upon such consideration is that the 
"dealer" within the meaning of section 11 is a person or corporation having one 
fixed and definite place of business. If, then, a person or corporation dealing 
in automobiles in one city opens a branch office or agency in another city, such 
branch office or agency becomes, within the meaning of the law, a separate 
"dealer." Such a construction of section 11 is necessary in order to effectuate 
the paramount object of the entire act, which is, as expressed in the title thereof, 
"To provide for the registration, identification and regulation of motor vehicles." 
Such being its object, the law is to be liberally construed in order to effect 
the same. 

"Cnder such a construction you would be obliged to insist that the branch 
offices of the Oldsmobile Works situated in Cincinnati and Toledo pro~ure original 
registration certificates and that they be not permitted to use the placards of 
the Cleveland branch of the same concern. 

l return herewith papers submitted by you. 
Yours very truly, 

U. G. DE:'OL\X, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-CASUALTY 
PROVIDENT COMPANY-DISAPPROVED. 

June 1st, 1909. 

Hox. CAR:III A. TIIO)IPsox, Secretm·y of State, Columbus, Ohio. 
DE.\R Sm:-I have your letter of ::\lay 28th, in which you enclose an appli

cation for articles of incorporation of the Casualty Provident Company, with 
draft for $100.00, and letter attached thereto. 

The files of this department disclose the fact that these incorporators have 
submitted other articles of incorporation of this same company, which seemed 
to follow section 3587 R. S., being the statute defining the powers of a life in
surance company having a capital stock. The articles formerly submitted, how
ever, did not comply with the law in other respects, and I so informally ad
vised you at the time. The amended articles contain the following purpose 
clause: 
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"Said coq;oration is formed for the purpose of providing for the 
irlentifif'ation and protec·tion of its members and contract holders at any 
time and place within the C'nited States." 
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The iorq:;o:ng pt:rpose clat;se is vague and indefinite, and it is impossible 
for me ta apprehend from its terms what may be the nature of the business 
which the comp.lny proposEs to carry on. The purpose of this corporation should 
be more fully SEt forth in the articles. an!l I a!lvise you not to file aud record 
them until they are amplified as 5uggested. 

Yours very truly, 
L". G. DEX~IA:>, 

Attomey Geileral. 

ARTICLES OJ<' IXCORPORATIOX-CASrALTY PRO\'IDEXT CO:\IPAXY
l'l:RPOSE CLAl:SE DIS.\PPRO\'ED WITH CO:HE:\IXT. 

P11 ;·p•,sp r·lause of r·crporatiot! may not: 1. .Join t!co wzrelaterl purzJOses of 
illcutitiwtir,ll cuul iil~tlronce. 2. Authorize a professional /.usincss. 3. Anthoriz.e 
a,z al'l'idcnt iasurauce lwsiucas 1cilhozrt complyi,zg 1cith secticns 3G:lOi 1111cl Jo41 
N. N. 4. Authuri::c a;> iilsurance ~usii:ess zr7H'Il diGNtcter is not specifically .~ct 

fc•rtl!. 

June 9th, 1909. 

Hox. C'.uutr A. THmtl'iio:\, 8Pcrctary of &tate. Colnmlms. Ohio. 
DE.\1: Sw: -I return herewith the proposed articles of incorporation of the 

Ca~malty Provident Company snbmitte>u to me for the third time for my en· 
dorEcment in accordance with the provisions of the Revised Statutes. I regret 
tl:lat I am t:nJ.ble to apr.rove these articlrs. The purpose clause thereof as re· 
draftetl ;s as follo\\·s: 

"Sairl cornoration is formed for the purpose of providing for the 
irlentific::ttion and 11rotection of its members and contract holdP.rs at any 
time or place within the L"nited States, by rendering medical aid, care 
and ,;t~stenan2e for relief and recovery from physical injury occasioned 
l:y U"(<!let:t, or imerment in ease of death resulting from such injuries." 

\'\ithm~t filtering into a lengthy rlis~t:~sion of my reasons for disapproving 
the ahon• )lllrposc> clause, I beg leave to point out the following defects therein: 

1. It :!I tempts, or seems to attempt, to join. the two unrelated purposes of 
i!lPntifi:·at:cn and insuranre, which joinder is not authorized by any of the pro
vi~i'lns of the Revised St.ltutu; of this statP. 

~. It attempts. or seems to attempt, the authorization of a professional 
ln:sinc>;s :·ontr:uy to the provisions of :;ection :l2:l;; R. S. 

::. TllP phrase "protection by rPndering- medical aid •1 "' relief and re· 
c·on•ry from physieal injury occasioned by accidPnt, or interment in case of 
death nsultin~?; from such injury," apparently seeks to authorize some kind of 
an .H·:·idrnt insurance busineEs, but it is not clear from said articles whether 
the !'ompany is to be organized tJJHler section :JG30i or under section 3G41 R. S. 
In Pither event the provisions of these respective sections would have to be com
plier! with hefore the company could do business in the state of Ohio. 

i. If the eompany proposes to engage in any kind of insurance business the 
eharacter of such lmsineEs must he more specifically set forth. Corporations 
may not he organized for the purpose of engaging in the bt;sinEss of insuring 
either clirectly or indirectly unlPES the business proposed to be conducted is 
expr<'ssly at:thorized by the statutes of this state. (Section 289 R. S.) 
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I regret exceedingly the delay to which the incorporators of this company 
have been subjected, but there should be no difficulty in conforming the articles 
of incorporation of the proposed company to the provisions of the statutes of 
this state, and if it were indicated under what statute incorporation is sought, 
I should be glad to give consideration thereto. The corporation cannot be 
formed for more than one purpose, and if the parties are endeavoring to procure 
some Dower to be enumerated in the articles which is not authorized by the 
statute it will not avail them in any way. The articles of incorporation give no 
authority outside of that conferred by the statute, and the articles of incorpora
tion should, therefore, conform to some section of the Revised Statutes which 
in this case, under the circumstances, should be indicated in the artirles or to 
us so that we may be properly advised on the matter. 

Yours very truly, 
U. G. DL'O[AX. 

Attorney Gene1·az. 

ARTICLES OF INCORPORATION--PURPOSE CLAUSE-SlJ::\DIIT HOSPITAL 
CO:\'lPANY-DISAPPROVED. 

June 11th, 1909. 

Hox. CAR:>.n A. Tno:~tPsox, Secretm·y of State, Columbus. Ohio. 
DEAH Sm :-I beg to acknowledge receipt of your letter of .June lOth, en

closing proposed articles of incorporation of the Summit Hospital Company, with 
blank agreement and letter of Wilcox, Parsons, Burch & Adams attached thereto. 

Complying with your request as to the validity of the purpose clause of this 
company, I beg to state that the same .conforms substantially to that of the 
Cosmopolitan Sanitorium Company, heretofore approved by my predecessor in 
an opinion to your department under date of :i\-Iarch 28th, 1908. To that opinion 
I adhere, and the general form of the proposed articles submitted is, therefore, 
approved. 

In my judgment, however, the articles should not be filed without the addi
tion of a clause restricting the power of entering into the annual contracts pro
vided for therein, to such as may be made with residents of the county in which 
the hospital to be conducted by the corporation is to be located. Neither the 
articles in their nresent form nor the form of contract submitted. impose any 
restriction upon the power thus to contract with respect to the class of persons 
with whom contracts may be made. 

Section 289 R. S., as amended, 99 0. L. 131, exempts from the application 
of the insurance laws of the state 

"the establishment and maintainance by * "' * corporations. of sani
torium or hospitals for the reception and care of patients for the merl· 
ical, surgical or hygienic treatment of any and all diseases * * " nor 
to the furnishing of any and all said services, care * " " in or in con
nection with any such institution under or by virtue of any contract 
made tor such purposes. 1cith 1·esidents ot the county in trllidt said 
sanitorium or hospital is located." 

Inasmuch as the articles submitted express!y limit the business of receiv· 
ing and caring for patients to that 

"conducted on the basis of annual contracts with individuals or families" 
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I am of the ovinion that failure to limit the power EO to contra~'! in the manner 
spe~·ifie·l woulrl subjel't the corporat!on to the insurance laws of the state. 

Yours very truly, 
e. G. DE:OI.\X. 

Atto,-,,ey General. 

PRL\IARIES-WO:.\!E.:-.: ::\lAY YOTE AT FOR BOARD OF EDL'CATIOX 

June 14th, 1909. 

Ho;o;. C.\JDII A. Tno)JPsox. Secretary of State. Colutnbus, Ollio. 
DL\H Sue-Your letter of June 12th, the receipt whereof is acknowledged, 

submits to me the queEtion as to the right of women to vote at the coming pri
maries for candidates for nomination on the party tickets for members of the 
hoard of education. 

Section ~G of the primary election law, 99 0. L. 214, provides that: 

''At such election only legally qualified electors or such as will be 
legally qualified electors at the next ensuing general election may vote." 

Reetion :l!'li0-12 R. S. provides that: 

'Every woman born in the Cnited States. or who is a wife or 
daughter of a citizen of the L'nited States, who is over 21 years of age 
and possesses the necessary qualifications in regard to residence, as 
is provided for men, shall be entitled to vote and to be voted for, for 
memiJer of the toa·,·ct of efl.ueation and upon no other question." 

The evident intention of section :.:970-12 above quoted is to constitute women 
"legally qualified electors" for the purpose of choosing members of the board of 
education. As is evident from the opinion of the court in the case of State ex 
rei v. Board of Education. 9 C. C. l:li, there is no distinction betweeen the 
term "voter" and the term "elector" as t:sed in article V, section 1 of the con
stitution. Accordingly all persons who have the right to vote at any election 
are qualified electors at such election. In my judgment the phrase "general 
election," as used in section 26 of the primary election law above quoted, is 
to be contrasted with the term "primary election," and is not to be limited in 
its meaning to state and national elections. It follows, therefore, that an elec
tion for members of the board of education would be a "general election" with· 
In the meaning of section 2G. 

L'pon the foregoing consideration, as well as that of the g-eneral purpose 
of the primary law, I am of the opinion that women may vote at the coming 
primaries for candidates for nomination on the party ticke~ f.Jr members of 
the board of education. 

Yours very truly, 
L. G. DE:-i~IAX. 

Atton1ey General. 
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AUTQ:\IOBILE REGISTRATION LAW-PLACARD }lUST BE DISPLAYED 
CONSPICUOUSLY. 

July 21st. 1~09. 

Hox. CAJnrr A. Tnmrrsox. Secretary of State. Columbus. Ohio. 
Dt:AR Sm:-I beg to acknowledge receipt of your l~tter of .July 19th, in 

which you submit the following for my opinion: 

::\iay the number plate or placard referred to in section 9 of the 
Automobile law be hung endwise on the rear or front of an automobile, 
that is, parallel with the body of the machine, and is such hanging or 
display a compliance with this section so as to avoid prosecution? 

I beg to call your attention to section 9 of the Automobile law. which reads 
a.c; follows: 

"That every motor vehicle, registered in accordance with the pro
visions of this act, shall have the distinctive number and registration 
mark assigned to it by the secretary of state, and furnished by the secre
tary of state, in accordance with the provisions of section 10 hereof, as 
hereinbefore provided, displayecl on the front and rear of such motor 
vehicle. as an identification mark, securely fastened, so as not to swing." 

It is necessary to look to section 10 of the same act to find what is re
quired to be "displayed," as the real meaning of ''displayed" can only be as~er
tained by !mowing what is to be displayed. Section 10 is as follows: 

'"!'hat such distinctive number as an identification mark shall c:ms:st 
of a placard upon the face of which shall appear the distinctive num
ber assigned to such motor vehicle as hereinbefore provided, in Arabic 
numerals, such numerals to be not less than four inches in length, each 
stroke not less than one-half inch in width. Such placard shall also 
contain the name or abbreviation of the name of this state, and the 
figures of the calendar year for which this distinctive number is issued. 
Such distinctive number or placard shall be of different color or shade 
each, such color or shade to be selected by the secretary of state." 

It is plain from reading the above section that the printing of the number 
plate or placard is the thing to be "displayed," consisting of numbers and let
ters. "Displayed" when used relative to printing is defined, "made conspicuous." 
The latter part of section 9 may now be read as follows: ":\iade conspicuous 
on the front and rear of such motor vehicle." 

I am therefore of the opinion that the number plate or placard referred to 
in section 9 of the Automobile law must be hung on the rear and front of an 
automobile so as to be conspicuous, and in case such number plate or placard 
is hung endwise so that the printing, consisting of numbers and letters, is not 
conspicuous, that such a hanging or display is not a compliance with section 9 
so as to avoid prosecution. 

Yours very truly, 
w. H. :\1rLLER, 

.Assistant .Attorney General. 
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:;o.;o::m::>;ATIO::>; PAPERS FOR :\HIXICIPAL OFFICERS-SECRETARY OF 
STATE TO DESIGXATE WHERE FILED. 

July 22d, 19119. 

Hox. C.\R:UI A. Tuo::~rPsox, Secretary of State, Columbus, Ultio. 
DEAR SIR:-I acknowledge receipt of your favor in which you inquire where 

the nomination papers for municipal officers are to be filed when the village 
is situated in two or more counties and about equally divided as to territory 
and population. 

In reply thereto I beg to say that there is no statutory law specifically gov
erning conditions of this kind. It remains, then, to inquire if you, as state 
supervisor of elections and as state supervisor and inspector of elections, have 
authority to make such necessary rules and regulations for the proper conduct 
of a primary election in such municipalities that you may authorize the filing 
of such nomination papers. 

By virtue of your office as secretary of state. you are by statutes, section 
2966-2 and subsequent sections thereto, also made the state supervisor of elec
tions and given certain powers therein enumerated. From a consideration of 
these sections I am of the opinion that as such state supervisor of elections you 
have authority to make such necessary rules and regulations, and I therefore 
suggest that you make and promulgate the same. 

Yours very truly, 
w. H. :\liLLER, 

Assistant Attomey General. 

ARTICLES OF INCORPORATION-PURPOSIID CLAUSE-FIRST :\IORTGAGE 
TRUST CG:\I:PANY -DISAPPROVED. 

July 23d, 1909. 

Hox. CAH::Ill A. Tnmrrsox, Secretary of State, Columbus, Ohio. 
DEAn Sue-Your communication is received with which you submit the lJl"O

posed articles of incorporation of The First Mortgage Trust Company with the 
inquiry as to whether said corporate name is legal and proper in view of the 
provisions of the purpose clause of said company. 

From the name of this company it would be natural to infer that the pur
pose of this company is to be broad enough to include the receiving and ad
ministration of trusts. From the purpose clause, as follows, such intent is not 
evidenced: 

"Said corporation is formed for the purpose of lending money on 
notes or bonds secured by first mortgage on real estate; for lending 
money on the collateral security of bonds and stocks, and upon personal 
security; for selling such evidences of debt and securities without re
course on the corporation; for buying and selling bonds and stocks; 
and for doing all things incident thereto and authorized by the laws 
of Ohio." 

No provision is here made for rece1vmg on deposit or in trust any money, 
security or other valuable property. The inquiry therefore naturally arises as 
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to the source of the money to be loaned on first mortgage security or otherwise. 
The name of this company is the only evidence of a trust company appearing 
in the articles of the company. The company, therefore, would not be author
ized to receive and administer trusts, and because of this fact the proposed 
name is misleading as to the true nature of the business to be conducted. 

The superintendent of banks has made a ruling that the words "trust com
pany" shall not appear in the corporate name of a banking institution without 
trust powers, and that no building and loan association may use the words 
"bank," "'banldng," or "trust" or any one or more of them in combination. As 
to the building and loan association there is express statutory authority to 
sustain the ruling. While the Thomas banking act does not expressly prohibit 
a corporation not a trust company from using the words "trust company" in 
the corporate name, I am of the opinion that to do so is to violate the general 
provision and intent of the Thomas banking act, and the right to do so should 
therefore be denied. 

W. H. l\1ILLER, 

Assistant Attorney General. 

BOARD OF EDUCATION OF TOLEDO-MANNIDR OF ELECTING MEMBERS 
-VILLAGE SCHOOL DISTRICT MAY ONLY ELECT ONE BOARD OF 
EDUCATION. 

1'lle Toledo board of education may not fix manner of electing members as 
act i!l 99 0. L. 585 is unconstitutional. 

A. rillage school district may only elect one board of education. 

August 6, 1909. 

Hox. CAJDII A. Tno~rPsox, Secretary of State, Columbus, Ohio. 
DEAR Suc-I beg to acknowledge receipt of your letter of August 5th, ia 

which you requEst my opinion with respect to certain inquiries presented by 
the board of deputy state supervisors and inspectors of elections for Lucas 
county. The questions are as follows: 

""What is the proper law for electing members of school board in 
Toledo? In 1907, they were elected from districts and at large. 

"In 1908, the school board at a meeting passed a resolution voting 
the board, as a board, elected at large the same as Cincinnati; but some 
time ago the courts ruled that it was not legal, and Cincinnati board 
went hark to the district plan. Would that be a general decision or 
can the board at Toledo fix how they shall be elected? 

"'vV e also have in the village of Maumee two school districts, and 
for y~ars past they have been electing a school board in each district. 
They have been notified by the county legal department that they were 
not legal boards, still they persist in being elected as separate boards 
each time." 

The act of May 9, 1908 ('99 0. L. 585), amending section 3897, was held by 
the circuit court of Hamilton county applicable only to the board of education 
of the city district of Cincinnati, and therefore, unconstitutional, being a law 
of a general nature, and having an operation not uniform throughout the 
state. 
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State ex rei :\Iarvin v. \\'itherow, 11 C. C. X. S., 5H!l. 

While I am unable to reconcile the court's conclusion that the act is B!l· 

p!ieable only to Cincinnati, v:ith the statement that the board of education of 
the Toledo city district has attempted to tal'e action thereunder, I feel obligetl 
to follow the court's rulin~. which seems to have been acquiesced in by all 
parties interested, inasmuch as the case has not been taken on error to the 
supreme court. 

In the case of State ex rei v. Witherow the court decided also that the act 
of 19118 being unconstitutional, section 3897 as amended in 1904 was to be re
garded as in full force and eff~ct. The court even went so far as to hold the 
act of 19114 constitutional, although the attack upon the validity of this act 
was, at the most, collateral. L"nder the art of 1904 the bo:J.rd of Pducation of 
the city of Toledo consisted, and will continue to consist until after the next 
federal census, of five members, three of whom must be elected at large and two 
of whom are to be elected from subdistricts. In view of the decision of the 
circuit court above set forth, it is my opinion that the resolution of the board 
of education of the city of Toledo, dPserib<d in your letter, is invalid, and that 
at the coming municipal elections the members of the board of education of 
the Toledo city school district should be chosen in the manner hereinbefore 
described. 

·with respect to the second question presented by the board, I beg to call 
attention to section 3909 Revised Statutes, which provides in part as follows: 

"In all incorporated villages not now organized as school districts, 
and in all villages hereafter created, there shall be a board of educa
tion elected as provided for in section 3908 of the Revised Statutes of 
Ohio." 

Section 3908 provides in part, that, 

"The board of education of village school districts shall consist of 
five members elected at large at the same time, and in the same man
ner as municipal officers are elected, for the term of four years from 
the first :\Ionday in January after their election * * "" 

It will thus be seen that the village of ::\Iaumee should constitute but a 
single SC'hool district, and that a board of education consisting of five members 
should be elected at the coming municipal election. 

Yours very truly, 
U .. G. DEX~L\X, 

Attorney General. 

CE:\IETERY TRUSTEES-APPOINTIVE NOT ELECTIVE. 

August 12, 1909. 

Hox. C.\R:lii A. THmrrsox, Secretary of State. Columbus, Ollio. 
DE.\R SIR:-1 beg to acknowledge receipt of your letter of August lOth, 

em·!osing a communication addressed to you by ::\lr. ::\1. E. ::\liskall, clerk of the 
board of deputy state supervisors of elections for Columbiana county, in whirh 

!>-.\.G. 
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he inquires whether cemetery trustees 
ville at the coming municipal election. 
tion thus presented. 

are to be elected in the city of Wells
You desire my opinion upon the ques-

Section 141 of the :Municipal Code of 1902, both in its original form and as 
amended by the so-called Paine law, 99 0. L. 562-563, vests in the department 
of public service control of all cemeteries owned by the city. The office of 
cemetery trustee is a village office and is appointive in any event. 

·It therefore appears that there will be no election this fall in any of tbe 
cities of this state for the office of "cemetery trustee." 

Yours very truly, 
u. G. DE:X:1U:X, 

Attorney Genera!. 

BOAJRD OF ELECTIONS, ESTABLISH::\1ENT OF TWO PRECINCTS IX ONE 
TOWNSHIP-AUTHORITY OF C0::.\1:\IISSIONERS TO PROVIDE TWO 
ASSESSORS. 

August 13, 1909. 

Ho:x. CAHAll A. Tuo::llPso:x, Ser:retary of State, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 12th, en

closing the communication addressed to yourself by Mr. Logan ·w. ::\Iarshall, 
clerk of the board of deputy state supervisors of elections for Shelby county, 
in which he presEnts the following question: 

"In 1908 the board of elections, after due legal procedure, estab
lished two precincts in Van Buren township; but no request having 
been made for the establishment under R. S. 0. section 2966-15 (sec. 3) 
of the election of an assessor for each precinct there was no provision 
for the election of but one assessor for the entire township. 

"Now the question is whether or not the county commissioners 
under and by authority would have the right to provide for the elec
tion of an assessor for each precinct in accordance with section 1718 
(91 0. L. 76) or, is the last named section in conflict with the latter 
part of section 2966-15, which in part provides that "but in all such 
election precinct subdivisions as aforesaid there shall be elected one 
assessor for each original precinct unless the deputy state supervisors, 
at the time of the division, shall order that an assessor be elected in 
each precinct. (April 28, 1908.") 

You dEsire my opinion with respect to the foregoing. 
Section 2966-15 is quoted in ::\Ir. ::\larshall's inquiry. 
Section 1718 (1517-1 Bates' Revised Statutes) contains the following pro

vision: 

"Provided, that in any township, composed in part of a municipal 
corporation, or municipal corporations, the county commissioners may, 
by order entered on their journal, constitute the territory outside such 
municipal corporation or corporations, one or more assessor districts, 
in each of which an assessor shall be elected annually, in accordance 
with law. Provided, also, that nothing herein shall interfere with the 
duties now devolving upon deputy state supervisors of elections." 
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Assuming Van Buren township, Shelby county, to be composed in part of 
municipal ('Orporations, I am of the opinion that the county commispioners mRy 
take the action suggestEd by :\lr. :\Iarshall. 

Section 2!166-15, in addition to the provision quoted in the inquiry, pro
vides a method for the subdivision of election precincts, and contains a saving 
clause to the effect that such subdivision shall not of itself necessitate the 
election of an assessor in each subdivision, but that the board of deputy state 
supervisors of elections may order the election of such additional assessors in 
the manner described in the above quoted portion of the section. The t\Yo 
sections should, if possible, be construed together and, in my judgment, this 
may be done, as thPre does not seem to be a necessary conflict between them. 
If, therefore, the board of deputy state supervisors of elections has not exercised 
its power to require the election of additional assessors, the county commis
sioners may act. Such action on the part of the commissioners, however, must 
be taken in time to permit the observance of the provisions of law respecting 
coming elections and primary elections, and the duties of the board of deputy 
state supervisors of elections, and those of all other officers with respect thereto; 
if not so made, the order of the county commissioners will not be effective 
until after such election. 

Yours very truly, 
u. G. DE~DL\X, 

Attorney General. 

PRI:.\iARY ELECTION PROVIDED FOR BY ORDINANCE-AUDITOR'S CER
TIFICATE ::\IONEY IN TREASURY NOT NECESSARY. 

August 17, 1909. 

Hox. CAIDII A. THo::lrPsox, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of August liith en
closing that of Mr. W. W. Woodbury, clerl{ of the board of deputy state super
visors of elections for Ashtabula county, in which he states that in ::\larch, 
1909, the council of the city of Conneaut had passed an ordinance providing 
for the registration of electors in said city; that a question has arisen concern
ing the validity of said ordinance, inasmuch as at the time the same was en
acted, the auditor of the corporation did not certify to council that the money 
required to pay the expense of registration was in the treasury to the credit of 
the fund from which it was to be drawn, etc., as provided for in section 45 ::\I. C.; 
and that the deputy state supervisors desire to be advised concerning the va
lidity of tho ordinance and their duties in the premises. 

You desire my opinion as to the question presented by ::.\Jr. 'Voodbury. 
Section 2926a-1 Revised Statutes provides in part that: 

"The council of any city or village in which registration is not 
now required by law may provide for a general registration of electors 
* * "; in the manner, and at the time, and on the days now provided 
by law for registration in cities which now or hereafter may have 
quadrennial registration; and when the council so provides, no person 
shall be deemed or held to have acquired a legal residence in any ward 
or election precinct in any village, for the purpose of voting therein 
at any election " " * unless he shall have caused himself to be regis-
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tered as an elector in such ward or precinct in the manner and at the 
i'ime no.w required by law in cities which now have or hereafter may 
have quadr<:nnial registration." 

The ordinance of the council of the city of Conneaut must haYe been en
acted under this provision. 

Answering the specific quest!on presented by the secretary for your own 
guidance in the future, I beg to state that in my opinion the ordinance is valid, 
as the same is not an "ordinance * * * for the expenditure of money " * *" 
within the meaning of section 45 :vr. C. 

I reach this conclusion for the reason that the ordinance once passed is 
effective for an indefinite period of time, and is in no sense contractual, or 
in the nature of an expenditure. In other words, vouchers drawn under section 
292Gt for the registration expenses in cities and villag.:s which have acted 
under section 2926a-l, must be paid by the city treasurer regardless of specific 
appropriation by council to meet such expensEs. 

I cannot understand, however, why the question should have arisen at 
this time. The act specifically provides for quaclrennial registration in such 
''Hiages and cities as a~t unda its provisions. 

Section 292Gh provides in p!trt that 

"In all cities which now or hereafter m!ty have a population of 
11,800 and less than 100,000, a general registration of all the electors 
therein shall only be llad at each ana every presiclential election." 

Provision is also m::tde in saicl section 282Gh for partial registration of new 
yoters. but this provision cloes not authorize registration before there has bP-t-n 
a general registration, in a presidential year. 

In my opinion, therefore, the ordinance of the council of the city of Con
neaut cannot be operative until the next presidential year, viz: 1912. I there
fore conclude that the deputy state supervisors of elections may not order reg
istration in the city of Conneaut for the u:mnicipal election of 1909. 

Yours very truly, 
U. G. D~:X:IL\X, 

Attorney General. 

ARTICLES OF INCORPO-:lATION-PURPOSE CLAUSE-MANSFIELD FIRE 
DEPARTMENT PENSION FUND ASSOCIATION-D{SAPPROVED. 

A purpose clause may not exact involtmtary contributions fran~ members of 
a {ire department, who are, u:itllout any further act on their part, to be con
sidered members of association. 

August 18, 1909. 

Hox. CAR:III A. THO:IIPSOX, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 16th, in 

which you request my opinion as to the fee chargeable for filing and recording 
the articles of incorporation of the Mansfield fire department and pension fund 
association, and also whether the powers of said association, as enumerated 
in the articles submitted to me are such as to render it subject to the laws 
governing insurance companies. 
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The articles of incorporation submitted to me are drafted upon the regular 
"not for profit" blank of your department. The purpose elause thereof is 
as follows: 

"Said ccrporation Is formed for the purpose of affording mutual 
protection and relief to the members of th2 :.\lansfield fire department 
and their families exclusively !Jy aecumulating a fund in the manner 
following: 

"EaPh member of the :.\Iansfield city fire department shall pay into 
said fund a stipulat~d sum each month, and the fund so created, to· 
gether with whatever amounts may be added thereto, by donations, or 
otherwise, shall be a relief fund from which shall be paid stipulated 
amounts to the members of the :.\lansfielrl fire department or their fam
ilies, in case of the sickness or death of themselves or any member 
of their family. Said association is limited in its membership to mem
IJ<rs of the :.\lansfield city fire department." 

The articles have been subscribed by six persons. Upon a careful examina
tion of all the statutes which might be deemed applicable to the question, I 
am in serious doubt as to the exact nature of this corporation. The memb~r
ship of the association is said to be limited to members of the ::\lansfield city 
fire der:artment, and the purpose of the eorporation is stated as being that of 
affording protection and relief to th2 members of the ::\Iansfield city fire de
partment. 

Again, it is specifically provided that each member of the Jians{iela city 
{ire rlepartment. not each member of the association, shall pay into a fund to 
be created, a stipulated sum each month. In other words, the incorporator!\ 
apparently see!' authority to exact involuntary contributions from the mem
bers of the :\Iansfield city fire department, who are, without any further acts 
on their part, to be considered members of the association. I do not find any 
statutory authority for the exercise of such powEr. 

Section 3241 Revised .Statutes provides that, when the incorporators of a 
corporation are members of a "church, religious, secret or benevolent society" 
all members of such societies in good standing shall, by virture of such ment· 
!Jen;hip, be members of such corporation. The ::\Iansficld city fire department. 
however, is not within this classification. 

Section 3631a Revised Statutes, by implication, provides for the organiza
tion of mutual benefit societies; its provisions apply to 

"A>sociations of religious or secre<. s::cieties, or to any class of me
chanics, express, telegraph, or railroad employes, or ex-union soldiers, 
formed for the mutual !Jenefit of the members thereof, and their fami
lies, or blood relations exclusively, or fer purely charit:t!Jle purposes." 

The members of the :\iansfield city fire department, in my judgment, could 
not elaim memberRhip in any of the foregoing classes. 

Section 155 :\L C. which adopts the act of April 23, 1902, as amended April 
23, 1904, 97 0. L. 245, authorizes th~ creation of a fireman's pension fund h~· 

general ordinance. In addition to the provisions respecting the levy of taxes 
for the support of this fund, the following language is found therein: 

"The trustees of the firemen's pension fund may also receive su~h 
uniform amounts from each person, designated by the rules of the fire 
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department, as members thereof, as he may voluntarily agree to 
* * * and the monthly amounts so received shall be used as a fund 
to increase the pension * * * " 

This statute clearly rEcognizes the lack of power of the trustees of the 
pension fund to exact involuntary contributions- a power seemingly granted to 
the corporation by the articles as drafted. Without determining whether the 
attempted incorporation of this association is in violation of the provision of 
the municipal code above referred to, I am of the opinion that the purpose clause 
is invalid. 

Having reached the foregoing conclusion, the answers to the specific ques
tions asked by you become of minor importance. However, it might be stated 
that any organization of firemen, either local or general, would, under existing 
laws, have to be organized either as a fraternal beneficiary association, in which 
case a "lodge system with ritualistic form of work and representative form oi' 
government" (section 3631-11 R. S.) would have to be provided, or, as a mutual 
protective association, under section 3630 R. S. The present scheme of the 
incorporators seems to me to demand organization under the latter section, in 
which case, of course, the fee chargeable by the secretary of state is $25.00, 
and the corporation thus organized becomes subject to the insurance laws of 
the state. 

In view of the d~fects above noted in the· articles, as drafted, I advise that 
until modified so as to eliminate the apparent compulsory features of the pur
pose clause the articles of incorporation should not be filed by you. 

I herewith return the articles, together with the check of G. M. Cummings 
attached thereto. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 

PRI:\IARY ELECTION-SALOONS :MUST BE CLOSED. 

August 31, 1909. 

Hox. CAR:m A. THo:~rrsox, Secretary of State, Columbus, Ohio. 
DEAR SJH: -I beg to acknowledge receipt of your letter of August 31st, re

questing my opinion upon the following question: 

"Does the primary election or the general election laws require 
the saloons to be closed on the day of holding the primary election?" 

Section 43 of the primary election law, 99 0. L. 214-224 is as follows: 

"All provisions and requirements of the law of the state to pre
sen-e and protzct the purity of elections, and all the penalties for vio
lation of such laws shall apply and shall be enforced as to all primary 
elections held under this act." 

The above section, in my judgment, refers to and adopts the following sec
tions of the Revised Statutes: 
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""!10ever sells or gives away, any spirituous, vinous, or malt 
liquors on any election day, or, being the keeper of a place where any 
such liquors are habitually sold and drank, fails on any election day 
to l;:eep the same closed, shall be fined not more than one hundred dol~ 
Iars. and imprisoned not more than ten days.'' 

Sec. ( 15:36-fi:!Sa) R. S. sec. 1838. 

"The mayor shall, three days previous to and on the day of any 
election, issue a proclamation to the public setting forth therein the 
substance of the enactments to nrohibit the sale of intoxicating liquors 
on that Llay; and it shall be the duty of the mayor to take proper meas
ures for the enforcement of such enactments." 
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In my judgment, therefore, it is the duty of the mayor to publish his 
proclamation respecting the closing of saloons on the day of holding the pri
mary election, and it is unlawful for any person, whether located within or 
outside of a municipality, to sell or to give away any intoxicating liquors on 
said day. 

Yours very truly, 
U. G. D~.::x:uAx, 

Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-COLU:\IBUS :\1U
TUAL AID-FEE TO BE CHARGED FOR FILING. 

September 17, 1909. 

Hox. C.\H::III A. Trro::~rrsox, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I beg to aclmowleuge receipt of your letter of September 16th 

enclosing proposed articles of incorporation of the Columbus :\lutual Aid, the 
incorporators of which desire to form a corporation not for profit under the 
general corporation laws of this state, for the following purpose: 

"To mutually aid its members in good standing, who are sick and 
disabled, and in the event of the death of any of its members in good 
standing, to contribute the sum of one ($1.00) dollar, per member, 
which said sum shall be paid to the heirs of said deceased member, 
in accordance with its constitution and by-laws." 

The foregoing purpose clause seems 'to me to define a business such as is 
contemplated by section 3630 R. S., which provides in part as follows: 

"'A company or association may be organized to transact the busi
ness of life or accident, or life and accident insurance, on the assess
ment plant, for the purpose of mutual protection and relief of its mem
bers and for the payment of stipulated sums of money to the family, 
heir~. executors, administrators, or assigns, of the deceased members 
of such company or association, as the member may direct, in such 
manner as may be provided in the by-laws, etc." 
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There is nothing in the articles quoted to indicate that rhe proposed cor
poration is entitled to the benefit of the exception provided for by section 3630a. 
nor that the special powers defined in section 3630i are proposed to be exer· 
cised thereby. 

I am accordingly of the opinion that the provisions of the insurance law 
included within section 3630a et seq. Revised Statutes apply to the proposed 
company, and that the fee for filing the articles is that prescribed by para
graph 4 of section 148a Revised Statutes, viz., twenty-five dollars. 

I return the articles of incorporation herewith. 
Yours very truly, 

U. G. DEX)IAX. 

Attorney General. 

·'DO~IINANT PARTY"-DEFINED. 

September 17, 1909. 

Hox. CAR)II A. Tno)rl'sox, Secretary of State. Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of September 16th, 
in which you request my opinion upon a question presented by ::.\Ir. Harry H. 
Loth, member of the board of state superviso1·s of elections for Auglaize county. 
Mr. Loth's question is as follows: 

""What is the meaning of the phrase 'dominant party,' as employed 
in section 2966-6 Revised Statutes, in describing the qualifications of 
the presiding judge in each precinct, and how is such definition to be 
applied in making appointments for the election in November, 1909, 
the last general election having been a presidential one?" 

Section 2966-6 Revised Statutes is section 6 of the supervisory election law 
so-called, 97 0. L. 218. The pertinent proYision thereof is as follows: 

''The deputy supervisors shall designate one judge in each pre
cinct who shall be selected from the dominant party in such precinct, 
as detE'rmined by the next preceding November election, to act as pre
siding judge." 

This section is in pari materia with section 2966-3, being section 3 of the 
same act, which provides for the appointment of the deputy state supervisors 
of elections. Among other provisions therein are the following: 

"One member (of the board of deputy state supervisors of elec
tions) so appointed * "' "' shall be from the political party which 
cast the highest number of votes at the last preceding November elec
tion for governor or secretary of state "' "' *." 

"Appointments shall be made from two political parties which 
cast the highest and next highest number of votes at the last preceding 
November election for governor or secretary of state." 

The phrase "dominant party" being nowhere specifically defined, it is my 
opinion that it. should be construed in the light of the clauses last above quoted, 
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and that in ascertaining such "dominant party" in a given preeinct for the 
election in X ovember, 1!109, the deputy state supervisors should be ~uided by 
the vote cast for governor in 1908. That cast for secretary of state may lH~ 

disregarded, as the law was evidently framed to fit conditions as they w;:r6 

when there were annual elections for state officers, and the candidates for 
governor and secretary of state appeared alternately at the head of eaeh tic.ket. 

Yours very truly, 
"C. G. DE:'Ol.\X. 

Attorney General. 

ARTICLES OF IXCORPORATIOX-PGRPOSE CLA"CSE-LE"'IS BROTHERR 
CQ:\lPANY DISAPPROVED. 

September 21, 1909. 

Hus. CAR:III A. TIIO:IIPsox, Secretary of State, Columbus, Ohio. 

DEAH Suc-I beg to acknowledge receipt of your letter of September 20th, 
enclosing application for request of incorporation of the Lewis Bros. Company, 
and a check for $10.00, and letter of counsel attached. 

You desire my opinion as to the legality of the purpose clause therein set 
forth, viz: 

"Said corporation is formed for the purpose of manufacturing, buy
ing, selling, and dealing in, and trading in iron, steel, copper, brass, 
bronze and other metals, and all kinds of alloys, as principal, agent. 
factor ancl /Jroker; and for the purpose of buying, selling and dealing 
in, and trading in ali kinds of ores and coal, and iron and steel factory 
and mill anrl furnace and fonnrlry supplies and products, as principal, 
agent. factor ancl broker; and for the purpose of manufacturing, buy
ing, selling and dealing anrl trarling in coke, as principal. agent. facto;· 
ancl broker; and for the purpose of owning, leasing, selling, controlling 
and managing and operating any and ali kinds of ore anrl coal mines, 
and coke works, iron and steel factories, iron and steel mills, and fur
naces of all kinds, as principal, agent, factor ancl broker; and for the 
purpose of owning, leasing, selling, dealing in and controlling and man
aging all real estate necessary and convenient for the transaction of 
such business, in the state of Ohio and elsewhere; and for the pur
pose of owning, selling, leasing, dealing in and managing and control
ling all personal property, which may be required in the convenient con
duct of the business." 

In my opinion, the foregoing articles are objectionable in two principal 
respects, viz: 

1. They attempt to authorize the conduct of certain businesses authorized 
to be carried on by the joint operation of sections a862 and 3864 Revised Stat
utEs, in the several capacities, "principal, agent, factor and broker." This de
partment has repeatedly held that while a corporation may be authorizecl to 
sell products mined and manufactured by itself, and to supply its customer<; 
with such products, regardless of whether or not they are of its own prorluc· 
tion or manufacture, yet such business must be limited to that n~>PPssarily ami 
I•roperly incidental to the principal business of the corporation. In this r·a~e 
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such principal business is assumed to be mining and manufacturjng. In my 
judgment, it is clearly not necessarily and properly incidental to such prin
cipal purposes to sell and deal in manufactured articles as "agent, factor and 
broker.'' or to buy and sell, control and manage mines and mills as "agent, 
factor and broker." 

I may refer you to the opinions of the attorney general addressed to your· 
self under date of February 5, 1907, June 14, 1907, and September 30, 1907, for 
furth~r elaboration of the principles here invoked and citation of authorities 
thereon. 

2. The articles in question attempt to authorize the transaction of thP. 
business of dealing and trading in factory, mill, furnace and foundry supplies. 
The latter term is broad enough to include machinery of all kinds, and the 
business of dealing in such machinery is clearly incidental to, and entirely 
unrelated to, the principal purposes of the corporation. In this connection, 
reference may be made again to the opinion of June 14, 1907, above cited. 

For the foregoing reasons I am satisfied that the proposed articles of incor
poration of the Lewis Bros. Company attempt to authorize multiple purposes 
within the inhibition of section 3235 as construed in the case of State. ex rei. v. 
Taylor, 55 0. S. 61 and I, therefore, advise that the same be not filed and re
corded by you until so amended as to remove the infirmities above suggested. 

Yours very truly, 
u. G. DE='<lliAX, 

Attorney General. 

ARTICLES OF INCORPORATION-NATIONAL COUNCIL DAUGHTERS OF 
A~IERICA FRATERNAL BENEFICIARY INSURANCE COMPANY-PUR· 
POSE CLAUSE DISAPBROVED. 

Association desiring to incorporate 1vith power to do fraternal beneficiar1J 
insurance must file articles of incorporation with insttrance department. 

September 28, 1909. 

Hox. CAR~II A. THmrrsox, Secretary of State, Columbus, Ohio. 
DEAR Sm:-You have submitted to me the proposed articles of incorporation 

of the National Council of the Daughters of America of the United States of 
North Ameriea, and request my opinion as to whether they may be filed in 
your department under the general incorporation laws of the state. The pur
pose for which the corporation in question is formed is specifically declared 
to be that of 

"engaging in the business accorded to fraternal beneficiary associations 
by the laws of Ohio, to-wit: 'An act regulating fraternal beneficiary 
societies, orders, associations' passed April 25, 1904, and approved April 
26, 1904. Section 3631-11 and 3631-23 inclusive, of the act entitled 'an 
act to amend section 3631-13 of the Revised Statutes of Ohio, passed 
~Iay 12, 1902,' and of the acts amendatory thereto and supplementary 
thereof." 

Section 3631-22, being section 12 of the act in 97 0. L. 421, provides in part 
as follows: 
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"Seven or mere persons. * * * who may desire to form a fra· 
ternal !JenefiC'iary a~~ociaticn, as defined by this act, may make and 
sign " ~ * and aclmowledge bef.Jre some officer * * * articles 
of as!';ociation * * *. 

"Such artieles of association * * * shall be filed with the su
perintendent of insurance "' * * and if the purposes of the asso
ciation conform to the requirements of this act, and all the provisions 
of th<> law have been complied with, the superintendent of insurance 
Hhall so certify ancl retain and record the articles of association in 
a l;ook kept for that purpose "' * "' 

'Tpon receipt of said certificate from the superintendent of insur
ance said association may solicit members * * 0 

"The artieles of assoriation and all proc~edings thereunder shall 
!Jerome null and void in one year from the date of said preliminary cer
tificate, " * " unless such association shall have complded its -or
ganization and commence business as herein provided." 
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Section :>J. of the same act, being section 3631-23r Revised Statutes, provides 
in part that 

"The word 'association' as used in this act shall be taken and con
strued as meaning a fraternal beneficiary corporation, society, order, 
or voluntary association as defined in section 1." 

The provision of section 1 thus referred to is as follows: 

"Any corporation, society, order, or voluntary association without 
capital stork, organized and carried on solely for the mutual benefit 
of its members and their beneficiaries, and not for profit, and having 
a lodge system with a ritualistic form of work antl representative 
form of government, and which shall make provision for the payment 
of death benefits is herel.Jy declared to be a fraternal henefiPiary asso
ciation." 

Seetion 4, Revised St::ttutes 36:11-14 provides in part that, 

"exrept as herein provided, suC'h assoriation shall be governed by this 
aC't. and shall b2 exempt from all provisions of the insurance laws of 
this state, not only in governm~ntal relations with the state, but for 
every othPr purpose :;: * 2 ,, 

Section :J2:l5 Revised Statutes provides in part that, 

"Corporations may l.Je formed in the manner provided in this chap
ter for any purposes for which individuals may lawfully associate 
thern!"el\·es except for can·ying on profEssional business * * *." 

Section :l587 and :J388, and similar sections in the insurance laws of the 
state provide a special method for the incorporation of insurance companies. 
·while these i"~ctions are by the above quoted provision of section 4 made inap
plicable to fraternal beneficiary associations, their existence is significant, inas
rnu<'h as it tends to show that section 32:l5 and succeeding sections do not 
nee !'sarily govern the creation of all coq10rations, and that they constitute 
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exceptions to the otherwise general language of section 32:.15, wherein thP. for
mation of corporations thereunder for any pttrpose is authorized. 

Stat: v. Pione:r L:ve Sto2k Co. 3S 0. S. 3H. 

Section 12 above quoted p·escribes also the form for articles of association 
to be filed thP.retmder, and the same is substantially different from that set 
forth in sections 323G and 3238 of th3 general incorporation act. 

Construing all the above cited se::tions together and having regard to the 
manifest intent and purpose of the fraternal beneficiary act from which ex
tensive quotation is above made, I am of the opinion that the purpose of en
gaging in the business of a fraternal beneficiary association is not one of those 
for which corporations may be formed under section 32:l5 Revised Statutes, but 
that the only proceedings authorized by law to be taken in order to effect the 
incorporation of a company or association formed for the purpose of doing 
such busine£s, are those prescribed by section 12 of the fraternal beneficiary 
association act. The fact that the language of sections 31 and 1 of said act 
s2ems to recognize the possibility of fraternal beneficiary asso::iations being 
either incorporated or unincorporated, does not, it seems to me, militate against 
this conclusion, inasmuch as it is evident from other provisions of the act 
that at the time the same was enacted thera were in existence societies or
ganized in both ways, and uoing substantially the kind of business regulated 
by the act. 

I conclude, therefore, that the articles of incorporation which have been 
presented to you may not be filed in your department. and that they should be 
presented to the superintendent of insurance, as provided in section 12 above 
quoted. Very truly yours. 

U. G. DE:'OL\X. 

Attorney General. 

AUTO~IOBILES-LIGHTS-lllAl\NER OF DISPLAYIXG. 

October 1, 1909. 

Hox. CAR:.n A. TnmrPsox, Secretary ot State. Columbus. Ohio. 
DEAl! Sm:-I am in receipt of an inquiry from the registrar of automo

biles of your department, enclosing an inquiry from C. G. ~Ieyer & Son, of 
Tiffin, Ohio, respecting the construction of section 12 of the automobile law, 
with regard b lights required to be displayed upon automobiles during the 
night season. The specific question is as to whether th::J law requires lights 
to be displayed upon a motor vehicle which is upon a public road or highway 
of the state, but which is not in motion; that is, which is left standing at the 
curb or roadside during the night season, as defined by law. 

Section 12 of the automobile law, 9!l 0. L. 538. provides in part as follows: 

"Every motor vehicle operated and driven upon the public roads 
or highways of this state * * shall, during the period from thirty 
minutes after sunset to thirty minutes to sunrise, display three white 
lights, two on the front and one on the rear of each motor vehicle. * * 
And every motor vehicle shall a 1so display, in arldition to the fore
going, a red light on the rear thereof." 
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The word "operated," as repeatedly u~ed in tht> act in question, apparently 
convey;; \',Hiot:s meaning;;;, as us_d in different contexts. In section 12, above 
qt:oterl. ir is my opinion that the word mt>ans "used," within the broadest sig
nification of that wor.L Any automobile upo:1 the public highway would, in 
my cp!nion. be regarded as being in use and hence as being operated within the 
meaning of section 12. 

It is. th:refore, my op:nio:J that the requirements of that section as to 
lights during the night season apply in case a motor vehicle were left standing 
in the puhlie h!ghway anrl that the quPstion of :\lr. :\leyer should be answered 
in tl:e affirmatlve. 

Yours very truly, 
u. G. DE:'DL\X, 

Aftor11ey Geilerai. 

PRDIARY ELECTIOK-IVRITING NA~lES ON BALLOT FOR OFFICE WHERE 
:\'0 PETITIO:\' WAS FILED. 

Person> recezvzng pll!ralify of vutes r-ast far a given office by electors •crit
iil{f name in 011 blank space on partisan ballot where there is no I'C!/I!lar 
nom znation tor such office on partisan ballot, should be cleclared the nominee 
tllrrefor ancl name placed upon official ballot. 

Octob~r 1, 1909. 

Ho:-;. C.\ID!I A. TnmiPsox. Secretary of State. Columbus, Ohio. 
Duz: Suc-I beg to acknowledge receipt of your letter of September 30th, 

enclosing letter addressed to you IJy :\Ir. J. V. :iiurphy, clerk of the board of 
deputy st:tte supavisors of elections for :\lahoning county, wherein he submits 
a question regarding which you desire my opinion, viz: 

"Where there were no nomination petitions filed before the pri
maries and names were written in on the primary ballot for the office 
for which no petition was filed, should the names of the parties who 
rece!ved tho highest number of votes by having their names written in 
have th:ir names placed upon the November ballot?" 

As pertinent to the inquiry thus submitted I beg to quote the following 
proviHions of the primary election law, 99 0. L. 214 et seq. 

Section 2: 

:) 

"Candidates for "' " '' public elective offices "' * " of all 
" * political parties " ~' * which at the next preceding general 

election polled " * " at least ten per centum of the entire vote * * * 
shall he nominated "' " "' in accordance with the provisions of this 
act * * *." 

Section H: 

"" " * election boards shall, with respect to primary elections, 
have all the powers granted and perform all the duties imposed by the 
laws governing general elections * * *; and all statutory provisions 
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relating to general elections shall, so far as applicable, apply to and 
govern primary elections." 

Section 16: 

"Nomination for places on the primary ballot shall be by nomina
tion papers * * * " 

Section 17: 

"The name of no candidate for office shall be printecl upon an 
official ballot used at any primary unless * * * nomination papers 
shalt have been filed in his behalf." 

Section 21: 

"* * * If the board of election<> finds that * * " the nomina
tion papers did not contain the requisite number of names * " * 
the board shall withdraw his (the candidate's) name, and it shall not 
be printecl upon the ballot:• 

Section 23: 

("Separate tickets shall be provided for each political party en
titled to participate in such primary; such tickets shall contain the 
names of all persons whose names have been duly presented and not 
withdrawn * * *; such ticket shalt conform as near as practicable 
to the form provided in the act of April 18, 1892, (0. L. 432), com
monly known as the 'Australian ballot law,' and the acts amendatory 
thereof and supplementary thereto, except that no device or circle 
shall be used at the head of said tickets ,. * *.") 

Section 28: 

"At the close of the polls the judges and clerks shall proceed with
out delay to canvass the vote * * * and make· return forthwith there
of to the board of elections * * * ." 

Section 29: 

"* * * The board of elections shall meet and canvass the vote 
and declare the result in the manner provided by law for general 
elections * * * ." 

Section 30: 

""When the primary has b::en held to make nominations of candi
dates to be voted for at the ensuing November election, the board of 
elections shall place the names of the persons so nominated upon the 
official ballot of the candidates of the respective political parties nomi
nating them." 

Section 35: 

"" * * All expense of primary elections * ¢ * shall be paid 
in the manner now provided by law for the payment of similar ex
penses for general elections * ¢ * ." 
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Section 43: 

("All provisions and requiremE'nts of the law of the state to pre· 
serve and protect the purity of elections, and all penalities for viola
tion of such laws shall apply and shall be enforced as to all primary 
elections held under this act.") 

1.-,
-1 

From the above quoted provisions, all of which are mutually related, and 
from a consideration of the evident general purport of the primary election 
law, it will be seen that said law provides a compulsory method of selecting 
the candidates of certain political partiEs for a given general election. The 
method thus provided is by election conducted by the use of ballots. There 
can he no doubt but that the general assembly intended that the election thus 
provided for should be in all respects wherein practicable essentially similar 
to any general election regulated by law in conformity to the constitution of 

· the state. 
Section 2 of article 5 of the constitution of this state requires that "all 

elections shall be by ballot.'' While the general assembly may not have been 
required to provide for the nomination of partisan candidates by an election 
conducted by the use of ballots within the meaning of this article of the con· 
stitution, I cannot escape the conclusion that by the enacment of the primary 
law it has chosen to do so, and that the primary election thereby provided is, 
in all respects, such an election as is contemplated by the constitution. (18 
L. R. A. N. S. 412, Note.) 

It seems indisputable to me that one of the requisites of a ''ballot," as 
the word is employed in the constitution, is that it shall afford to each elector 
a means of indicating his free and untrammeled choice of persons qualified 
to be chosen at the election. Thus, that is not a "ballot" which limits the 
choice of the elector to one of two or three persons. The constitutional right 
is to vote for any person for the particular officer regardless of previous "nomi
nation." or "candidacy." 

The "Australian ballot law" referred to and certainly adopted in part by 
section 23 of the primary election. law above quoted, embodies an effort on the 
part of the general assembly to preserve and protect the purity of elections, 
and at the same time to preserve the constitutional right to vote by ballot. 
'Vhile the general scheme of that Jaw is one of official ballots containing the 
names of candidates duly nominated by political parties and by petition printed 
thereon, nevertheless the general assembly, having in mind the constitutional 
limitation above discussed, provided ample means for the expression of the 
choice of the elector, and did in no sense limit such choice to the candidates 
whose names appear on such official ballot. 

In section 21, which prescribes the manner in which a qualified electo1· shall 
prepare his ballot, is found the following provision. Section 2966·35 Bates' 
Revised Statutes: 

("If the elector desires to vote for any person whose name does 
not appear on the ticket, he can substitute the name by writing it in 
black lead pencil, or black ink, in the proper place, and making a 
cross mark in the blank space at the left of the name so written.") 

Again, in an effort clearly to provide against all possible contingencies and 
more certainly to guarantee and preserve the right of free choice, seetion 21a 
was enacted (91 0. L. 119 section 2966·36 Bates' Revised Statutes): 
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("If there should be no nomination for a particular office by any 
particular party * * * and the elector desires to vote for someone 
to fill such office, he may do so by writing the name of the person for 
whom he desires to vote in the space underneath the heading or desig
nation of such office, and make a cross mark in the circle at the head 
of the ticl,et, in which case the ballot shall be counted for the entire 
ticket as though the name substituted had been originally printed 
thereon.") 

I am of the opinion that it was the intention of the general assembly in 
enacting the 11rimary election law to provide a compulsory election by ballot 
within the meaning of the constitution, and that in furtherance of this inten
tion the general assembly, particularly in sections 23 and 43 above quoted, meant 
to adopt all provisions of the Australian ballot law, so-called, not inconsistent 
with the general scheme and purpose, or with any specific provision of the 
primary law; that the above quoted provisions of sections 2966·35 and 2966·36 
Bates' Revised Statutes are not inconsistent with the general scheme and spe
cific provisions of the primary law, excepting insofar as reference is 
therein made to voting a "straight" ticket; that had the gen~ral assembly 
not adopted these sections, or otherwise guaranteed the right of un
trammeled choice the primary ballot referred to in section 23, and made up as 
provided in sections 16 and 17 of the primary election law, would not have been 
a "ballot" as the word is used in all the election laws and in the constitution. 

From the foregoing conclusion it follows that an elector participating in 
a primary election is not limited in the' expression of his choice for the parti
san nomination, to the names printed on the primary ballot, and that he may 
substitute by writing any name in the proper space and placing a cross mark 
opposite the same. 

The question submitted by the deputy state supervisors involves another 
point. viz: It is stated that no nomination petitions were filed, and questioned 
whether names may be written upon the ballot. 

The particular question is thus raised as to whether in case there are no 
nomination papers filed the partisan ballot should contain blank spaces for 
each office to be filled at the ensuing general election. Wlhile the reasons 
above stated might tend to support an affirmative answer to this particular 
question, there is clearer authority for such an answer in section 18 of the 
Australian ballot law. That section is the one which prescribes the form of the 
ballot, and there can be no question whatever as to its inclusion by reference 
in the primary election law under section 23 thereof above quoted. 

The provision of section 18 in question, Bates' Revised Statutes, section 
296G-32 is as follows: 

("If upon any ticket there be no candidate or candidates for a des
ignated office, a blank space equal to the space that would be occupied 
by such name or names if they were printed thereon with the blank 
spaces (at the left side) herein provided for, shall be left.") 

The fact that such a blank space must be left under this section, which is 
clearly adopted by the primary election law, not Qnly gives electors the prac
tical opportunity to write in names which are not printed upon the official 
primary ballot in case no nominations by petition are made for a given office, 
but it also indicates clearly that the general assembly intended that electors 
should have the right to do this. If it had not been intended that the electors 
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should have the right to fill such blank spaces with the names of persons of 
their choice for the offices in question, there would be no necessity for leaving 
such blank spacEs; if it "\\·as not intended that such blank spaces should he 
left, the general assembly would have provided against leaving such blank 
spaces by an exception incorporated in section 23 of the primary election law 
above quoted. 

That the board of deputy state supervisors of elections for ::\lahoning county 
has followed section 18 of the Australian ballot law, and has left such blanli 
spaces, would seem to be the case from the letter of the clerk. If a blank 
space is left and the voter fills such blank space in the manner prescribed in 
section 18 of the Australian ballot law, his vote for the person whose name he 
writes upon the ballot in this manner should be counted, in my opinion, not 
only for the reasons above stated in discussing the nature of a ballot, but 
also because to refuse to count his vote would render meaningless and nugatory 
the provision respecting the leaving of a blank space. 

If, then, the votes of electors who have written names in the blank spaces 
on a partisan ballot are to be counted in canvassing the vote, there can be no 
doubt but that the person receiving a plurality of such votes so cast for a given 
office, in case there is no regular nomination for such office on the partisan 
ballot, should be declared the nominee therefor, and that his name should be 
placed upon the ballot at the ensuing November election as the candidate of the 
political party for the office in question. 

I herewith return the letter of ::.\lr. Murphy. 
Yours very truly, 

u. G. DE""MAN, 

Attorney General. 

ELECTOR MAY ERASE NAME OF PERSON ON OFFICIAL BALLOT AND 
SUBSTITUTE ANOTHER UNDER CERTAIN CIRCUMSTANCES. 

A partisan elector may not cross the name o1· names printed on his po
litical party ballot for any o{fice and write therein the name ot candidate fro·rn 
another party ticket, and attempting to do so would, make vote illegal. 

No partisan elector may erase name of canaidate printea on his political 
rarty ballot for any office and substitute name of any person of different po
litical faith from that rcp1·esentea by ballot on which elector is voting. 

An elector may erase name of candidate for any office from ballot which 
elector is voting, and substitztte name of another person of same political party 
faith, or he may write in blank space the name of person whose politics is 
<:ame as that represented Z.y ballot on which elector is casting his vote. 

October 9, 1909. 

Hox. CAn~n A. Tno~rPSQX, Secretary of State, Columbus, Ohio. 
DE.\R Sm:-I have your letter of today, October 9, in which you asl{ my 

opinion on the following quest!on: 

"In your opinion rendered me yesterday to an inquiry from the 
clerk of the election board of deputy state supervisors of :\Iahoning 
county, the question has been raised whether an elector could erase all 
the names for a particular office from his party ticket and substitute 

D-.\. G. 
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therefor one of the candidates from the other party ticket, writing 
the name in and otherwise complying with the general election laws, 
and have the same counted for said candidate. 

"This inquiry is submitted to you for the reason that this question, 
in my opinion, is of paramount importance in conducting the primary 
elections under this statute." 

The opinion rendered you yEsterday, October 8, was rendered upon a letter 
written to you from the board of deputy state supervisors from Youngstown, 
and upon certain additional facts given us by your office as to your under
standing of the situation at Youngstown. The letter from the Youngstown 
board is as follows: 

"\\There there were no nomination petitions filed here the pri
maries and names were written in on the primary ballot for the office 
for which no petition was filed, should the names of the parties who 
received the highEst number of votes by having their names written 
in have their names placed upon the November ballot?" 

Our further understanding was that the names which "were 1vritten in on 
the primary ballot for the office for which no petition was filed," were writteu 
in on the ballots ·o.f the Democratic party, and that the names so written in 
were names of Democrats, and on these facts, as we understood them, we held 
in our opinion of yesterday and still hold that such names of such Democrats 
written on such Democratic ballot should be counted, and that the party who 
received the highest number of votes should have his name printed upon the 
November ballot. 

Your letter of today, October 9, however, as quoted above, submits an en
tirely different question, and that question in effect is whether an elector, 
either a Democ.rat or a Republican, or of any other political party, has a right 
under the law to erase ali the names printed on his party ticket for any par
tkular office and substitute therefor the name of one of the candidates from 
<tnother and different party ticket, writing the name in and otherwise comply
ing with the general election laws, and have the same counted for said candi
date 'vhose name is thus written in. 

:My opinion on this question is that such action on the part of the elector 
would be wholly illegal, and that such an attempted vote could not in any wise 
be counted for the candidate. The reasons why this is so plain are from the 
fact that the purpose of the Bronson primary election law is to provide for 
the conducting of partisan primary elections for the nomination of candidates 
to be voted for for the several offices to be fil!ed at the following regular 
November election; that is, this law requires that all political parties which, 
at the last election, cast ten per cent. or more of the vote at that election, 
shaH make their respective nominations by ballot under this law, and they 
are to make these nominations on the same day as specified in the act, the 
electors voting at the same place, but provision is made that there shall b(l 
provided a party ticket for each political party holding its primary on this 
day and at these voting places. 

It is further provided that when an elector goes to a voting booth to par
ticipate in such a primary election, he must declare his party politics; that 
is if he is a Republican he must say so, and ask for the Republican ballot, and 
the booth officials must give him such a ballot; if he is a Democrat, a similar 
procedure must be followed, and so it is with every other party conducting its 
primary at that time. 
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The Bronson primary law provides that before a person who desires to be 
voted for at such primary el€ction can have his name printed upon his party's 
official ballot as used at the primary election, he, cr somebody for him, J'!lUSt 
file with the board of elections a petition signed by the requisite number of 
electors, which pEtition is a request on the part of these electors to the board 
of elections to place the name of the candidate for nomination for the office 
on the primary ballot of the party to which the candidate belongs. Each signer 
of the petition declares in that petition that he is a member of that political 
party and that he intends to support the candidate named therein. That candi
date must file with this nominating petition a declaration that he will qualify 
as such officer if nominated and elected, and all of these matters must be 
done in the manner just stated before the candidate can have his name printed 
on his political party's official !Jallot for the primary election in question. By 
consenting to the use of his name in this manner, and declaring that he will 
qualify as such officer if nominated and elected, he there!Jy declares and makes 
known his political party faith. 

Section 17 of the Bronson law provides in part as follows: 

"The name of no candidate for office shall be printed upon an offi-
cia! ballot used at any primary, unless 
shall have been filed in his behalf." 

* * nomination papers 

If the general assembly, in prescri!Jing rules and regulations for the con
duct of these primary elections, had gone no farther in prescri!Jing rules, limi
tations, regulations, etc., than as indicated in this section 17 just quoted, the 
word "printed," in view of the purpose of the primary law, might well be con
strued to include the two words "or written," and in such a case it would, of 
course, be_ illegal for any elector to write on the ballot the name of any other 
person than the candidate's name which is printed thereon; but the general 
assembly dirl not stop with that regulation. On the contrary, by section 14 of 
the act it is provided as follows: 

"* * * election boards shalJ, with respect to primary elections, 
have all the powers granted and perform all the duties imposed by the 
laws governing general elections * " *; and all statutory provisions 
relating to general electioils shall, so far as applicable, apply to and 
govern primary elections." 

Section 23 of the Bronson law provides as follows: 

"Separate tickets shall be provided for each political party entitled 
to participate in such primary; such tickets shall contain the names 
of all persons whose names have been duly presented and not with
drawn * * *; such ticket shall conform as near as practicable to the 
form provided in the act of April 18, 1892 ( 0. L. 432), commonly known 
as the 'Australian ballot law,' and the acts amendatory thereof and 
supplementary thereto, except that no device <Jr circle shall be used 
at the head of said tickets * * *." 

Section 43 of the Bronson primary law provides as follows: 

"All provisions and requirements of the Jaw of the state to preserve 
and protect the purity of elections, and all penalties for violation of 
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such laws shall apply and shall be enforced as to all primary elections 
held under this act." 

The statutory provisions relating to general elections which, under section 
14 of the primary law, as quoted above, we are required to consider in answer
ing your inquiry of today, are as follows: 

First. The Australian ballot law, section 2966-32 Bates' Revised Statutes 
provides that, 

"If upon any ticket there be no candidate or candidates for a des
ignated office, a blank space equal to the space that would be occupied 
by such name or names if they were printed thereon with the blank 
spaces (at the left side) herein provided for, shall be left." 

Section 21a ·of the Australian ballot law, being section 2966-36 Bates' Re
vised Statutes, provides as follows: 

"If th!fre should be no nomination for a particular office by any par
ticular party • * * and the elector desires to vote for someone to 
fill such office, he may do so by writing the name of the person for 
whom he desires to vote in the space underneath the heading or des
ignation of such office, and make a cross mark in the circle at the head 
of the ticktt, in which case the ballot shall be counted for the entire 
ticket as though the name substituted had been originally printed 
thereon." 

And section 21 of the Australian ballot law, being section 2966-35 Bates' 
Revised Statutes, provides as follows: 

"If the elector desires to vote for any person whose name does not 
appear on the ticket, he can substitute the name by writing it in black 
lead pencil, or black ink, in the proper place, and making a cross mark 
in the blank space at the left of the name so written." 

Under section 23 of the Bronson primary act, as quoted above herein, it 
is provided that the primary ballot or ticket shall conform to the form of 
ballot prescribed by the Australian ballot law, except that no device ·or circle 
shall be used at the head of said tickets. This section 23 just referred to, if 
standing alone, would require the primary ballot to be the same as the regular 
election ballot, except as to the device or circle at the head of the ticket, and 
this, of course, would include blank spaces as provided for under section 2966-3~ 
Bates' Revised Statutes just quoted, but in addition to that there is also in 
section 14 of the primary law herein above quoted, the provision that, "all 
statutory provisions relating to general elections shall, so far as applicable, 
apply to and govern primary elections." This language clearly· requires the 
primary ballot to be the same as the regular ballot including blank spaces, 
where no nomination has been made or no nomination paper has been filed 
for any particular office, except that the primary ballot can have no device or 
circle at the head of the ticket, and by this same language quoted from said 
section 14 of the primary law, the sections 2966-35 and 2966-36 Bates' Revised 
Statutes are made to apply to the elector in making his primary ballot, except, 
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of course, that he cannot be allowed to do anything other than vote for a man 
of the same political party faith as is represented by the ballot which he asks 
for and receives, and upon which he must vote. 

The Bronson primary law nowhere expressly prohibits an elector from 
writing a name of some person upon the ballot for a particular office other 
than the name which has been printed there by the board of elections, nor 
do~s this law expressly forbid the board of elections in making up the ballot 
from printing blank spaces for offices for which no nominating petitions have 
been filed, nor does this same law anywhere expressly prohibit the elector from 
writing in such a blank space the name of some person qualified to fill the 
office. On the contrary, the primary election law adopts the provisions of the 
general election laws insofar as they are practicable and applicable. This simply 
means that if any r~gulation is prescribed in the general election laws con
cerning which no regulation is made in the primary act, these regulations in the 
general election law prevail insofar as such general election regulations are -
not in direct conflict with the purpose of the primary law. 

Section 23, as above quoted, of the primary election law, requires the pri
mary ballot to be the same as the regular election ballot, except there shall 
be no device or circle at the head of the ticket. 

If there are to be blank spaces, then what are they for? The answer very 
clearly is, to allow the elector to conform to section 2966-36 Bates' Revised 
Statutes as quoted above with reference to voting in such blank spaces. Of 
course, in voting for this person whose name is thus written in, the voter 
would make his mark at the left of the name as is required by the primary act. 

On the whole it seems vtry clear that the general assembly meant to have 
the primary election conducted under the same regulations as the general elec
tions, except that the elector, in voting at the primary election, must cast a 
political party ballot in every sense of the term. The purpose of the act is to 
permit a Democrat to participate in nominating a Democrat for each office to 
be filled, and to permit a Republican to participate in nominating Republicans 
for such offices. 

The question you submit suggests another question, namely: 
May an elector of any party strike out the name of any candidate printed 

on the ballot, and write in place thereof, or, if no such name is printed there, 
then may he write in the blank space left thaefor the name of some person 
of the same volitical party faith as the voter, but which person is not a can
didate on any other political party ticket, or who is not a candidate at all? 

With reference to the regulations applicable in the printing of these pri
mary ballots and the conduct of the primary election, the same reasoning applies 
to this question as is applicable to the question you submit, and I am there
fore, of the opinion 

First: That a partisan elector may not, under the law, erase the name or 
names printed on his political party ballot for any office, and write therein 
the name of a candidate from another party ticket, and that if he should do so, 
such attempted vote would be illegal and should not be counted. 

Second: That no partisan elector may, under the law, erase the name of 
a candidate printed on his political party ballot, for any office, and substitute 
therefor the name of any person of a political party faith different from that 
represented by the ballot on which the elector is voting; that is, for instance, a 
Republican cannot erase a name from his political party ballot for any office 
and substitute in lieu thereof the name of a Democrat, nor can such elector 
write in a blank space, if such blanks thEre be, the name of a person of dif
ferent political party faith than the party represented by the ballot. 
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Third: The elector may, however, erase the name of a candidate for any 
office from the ballot which the elector is voting, and substitute therefor the 
name of another person of the same political party faith, or he may write in 
the blank space, if such there be, the name of a person whose politics is the 
same as that represented by the ballot on which the elector is casting his vote. 

In short, an elector who participates in a Republican primary election may 
vote for a Republican, and a Republican only, for any office for which nomina
tions are to be made, and a Democrat who participates in a Democratic primary 
may vote for Democrats, and Democrats only, for any office for which nomina
tions are to be made, and the same is true of any other political party coming 
within the provisions of this law. 

It may be unfortunate that the general assembly has so drafted the law 
as to compel these holdings, but this office cannot change the law as it reads. 
It may be, on the other hand, that the general assembly had in mind that in 
certain cases no nomination petitions would be filed and that, therefore, no 
names would be printed on one partisan ballot for certain offices, and that if 
this should not be done, and no names of persons of that political party faith 
could be written on that ballot for such offices, then so far as partisan candi
dates are concerned, there could be no choice to the electorate at the regular 
November election; in other words, the political party which did file nomina
tion papers for the office, would take the office at the November election by 
default, so to speak, unless someone should tal{e interest enough in the matter 
to nominate himself by petition and run on an independent ticket. 

It is only for us, however, to declare the law as we find it. 
Very truly yours, 

u. G. DEX)IAX, 
.Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-METROPOLITAN 
GUARANTY COMPANY-DISAPPROVED. 

October 11, 1909. 

Hox. CAR)!I A. Tnmrrsox, Secretary of State, Columbus, Ohio. 

DEAR Sm:-You have referred to this department for an optmon thereon 
the proposed articles of incorporation of The Metropolitan Guaranty Company, 
a corporation not for profit, this purpose clause of which is as follows: 

"To secure the mutual protection of all persons engaged in the 
retail liquor business, and to provide counsel for them when necessary." 

In my opinion this purpose clause is objectionable in several respects, 
among them the following, viz: 

1. It employs the phrase "mutual protection" in describing its priucipal 
business and seeks to join therewith that of providing -counsel for a certaih 
class of persons. The phrase above quoted has a well-known significance in 
our insurance laws and would seem to dEscribe a business unrelated to that of 
providing counsel, from which it follows that dual purposes are sought to be 
authorized. 

2. The protection which the company seeks to accord is not to its members 
only, but to "all persons engaged in the retail liquor business." This is not 
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permissible. I refer you to my recent opinion to your department respecting 
the validity of the articles of incorporation of the :\Iansfield Fire Department 
Association as an elaboratiorr on this point. 

3. The business of providing counsel is one in which corporations may not 
engage in this state, as the same is a "professional business" within the inhibi· 
tion of section 3235 R. S. State EX rei. Physicians Defense Co. Y. Laylin, 73 
0. S. 90. See also opinion of attorney general of :\lay 11, 1906, page 50. 

The purpose clause being defective, the question as to the fee chargeable 
by you for filing the articles of incorporation need not be answered. 

Yours very truly, 
u. G. DEX)IAX, 

Attorney General. 

ARTICLES OF INCORPORATION-WARE PROGRESS ORCHARD CD:\1PANY 
DISAPPROVED. 

A corporation may not by amendment substantially change the original 
purpose of its organization. 

October 11, 19~9. 

Hox. C.\mii A. TnmiPsox, Secretary of State, Columbus, Ohio. 

DEAl' Sue-You have submitted to me the proposed amEndment to the arti· 
cles of incorporation of the \Yare Progress Orchard Company, together with a 
draft of the purpose clause of the o~iginal articles of incorporation thereor, 
and have requested my opinion as to the power of the company to amend its 
articles in the manner desired. 

The original purpose clausa is as follows: 

"Said corporation is formed for the purpose of engaging in the busi· 
ness of farming, as well also as the general nursery business and es
pecially that of fruit and the planting, cultivation and selling of trees, 
shrubs, plants and vines and of the fruit produced and raised there
from and in general to transact such business and to exercise such 
powers as are necessary to carry out the intention and purpose afore
said." 

The purpose clause as proposed to be amend£d is as follows: 

"Said corporation is formed for the purpose of engaging in the 
business of farming and of buying and selling real estate, as well also 
as the general nursEI'y business and especially that of fruit farming, the 
cultivation and selling of trees, shrubs, plants and vines and of the 
fruit produced and raised therefrom and in the business of manufac
turing, especially that of preparing dried and canned fruits for the 
markEt, manufacturing cotton and cotton paper and making manufac
tured forms of tobacco and to engage in such mercantile operations as 
are necessary in conducting said business and of marketing the prod· 
ucts thereof and in general to transact such bu.;;iness and to exen·ise 
such powErs as are necessary to carry out the Intention and purpose 
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aforesaid, said powers as to the purchase and sale of real estate to ex
pire by limitation in twenty-five years, under the provisions of section 
3235 of the Revised Statutes of Ohio."" 

In my opinion, the certificate of amendment should not be filed or recorded 
by you. Section 3238a Revised Statutes prov-ides in part that, "nor shall any 
corporation by amendment change substantially the original purpose of its or
ganization." A test as to what amounts to a substantial change in the purpose 
of the organization of a company was laid down in the case of State ex rei. v. 
Taylor, 55 0. S. 67. Applying the principle enunciated in that decision to the 
purpose clause of the proposed amended articles as compared with that of the 
original corporation, it appears that the new powers sought to be acquired by 
the amendment, viz., those of buying and selling real estate and manufacturing 
cotton and cotton paper are unrelated businesses, and the power to transact 
such business may not by amendment be joined to the original powers O'f the 
corporation. 

Yours very truly, 
U. G. DEX)IAX, 

Attorney General. 

ELECTION LAWS-RESIDENCE, WHAT IS SUFFICIENT TO ESTABLISH
FULLY DISCUSSED. 

October 22, 1909. 

Hox. CARMI A. THo~rPsoN, Secretary of State, Ool1~ntb7~S, Ohio. 

D;EAR Sm:-Your communication is received in which you enclose a letter 
to Adolph Haas, Esq., and affidavit of William H. Baker. You inquire whether 
or not, under the statement of facts set forth in the affidavit of Mr. Baker, he 
is entitled to vote in precinct 1, ward 6, Cleveland, Ohio, at the election to be 
held Tuesday, November 2, 1909. 

From the statements in Mr. Baker's affidavit it seems that on or about the 
27th day of June, 1~08, be broke up housekeeping at Worcester, Massachusetts, 
stored the household goods with the Central Storage Company, WorcEster, Mass., 
and, as he says, "came to Cleveland with the full intention of making that 
city my permanent home if I could fincl employment there in the line of my 
profession, that of civil engineer." At this time Mrs. Baker went to boarding 
at Springfield, ::.\fass., under the arrangement that she was to follaw :Mr. Baker 
to Cleveland as soon as he had secured employment and found a home.- Mr. 
Baker then states in the affidavit that he was employed in Cleveland first by 
Crowell & Sherman, contractors, and remained with them for a period of five 
weeks, whereupon he entEred the employment of Gearge A. Bartholomew for a 
period of tbree months. Then followed employment by the Vorce Engineering 
Company for a period of seven weeks, during which employment his work took 
him out of the state a portion of the time, which absences from the state 
were temporary and occasioned by the exigencies of the employment. The affidavit 
further recites that Mr. Baker was next employed by the Park Engineering De
partment of Cleveland, in which employment he still remains. On the first of 
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1\lay, 1909, :\Jr. Baker sent to :\Iassachusetts for :\Irs. Baker and she came to 
Cleveland, and the household goods being shipped to Clevelanu about this time, 
they tool{ up a residence in precinct 1, ward 6, Cleveland, Ohio. 

Section 2945 Revised Statutes provides in part that: 

"No person shall be permitted to vote at any election unless he 
shall have been a resident of the state for one year, resident of the coun
ty for thirty days, and resident of the township, village, or ward of a 
city or village for twenty days, next preceding the election at which 
he offers to vote." 

Section 2946 Revised Statutes contains the rules to govern judges in de
termining residence. Subdivision 4 of said section provides that: 

"The place where the family of a married man resides shall be 
considered and held to be his place of residence, except where the hus
band and wife have separated and live apart * * *." 

Subdivision 7 of the said section provides that: 

"The mere intention to acquire a new residence without the fact 
of removal shall avail nothing; * *" 

:\ir. Baker says that he came to the state of Ohio and to the city of Cleve
land with the intention of making a home in said state and city if he could 
find employment therein, and that the arrangement was that the wife and house
hold goods were to follow as sewn as he had secured such employment and 
found a home, so that at this time in Mr. Baker's career he is not definite in 
his intention as to future residence. Then follows his employment for short 
time periods with the various persons and firms above mentioned and mentioned 
in the affidavit, during all of which times, I believe it is a fair construction of 
the affidavit to say that Mr. Baker had not as yet, because of the uncertainty 
of and changes in his employment, made up his mind conclusively to become a 
citizen of Cleveland, Ohio. Had he done this, from his own language, he would 
have sent for his wife and housEhold goods. This he did not do until the first 
of :\fay, 1909, when he procured employment with the Park Engineering Depart
ment of the city of Cleveland. ·with this employment :\ir. Baker seems to have 
felt justified in reaching the conclusion to send for the wife and household fur
niture as per former agreement and establish a home and residence in Cleve
land. The fact that Mrs. Baker and their household furniture were permitted to 
remain in :\Iassachusetts apart from the husband until the first of :\fay, 1909, 
is also significant as tending to show that until this time he had not bzen able 
to "find employment" that would justify his sending for them, and thereby 
establish a home and residence in Cleveland as per agreement when :\Ir. Baker 
left :\Iassachusetts for Cleveland. 

Applying the law above quoted to these facts I reach the conclusion that 
:\Jr. Baker is not such a resident of the state of Ohio as will entitle him to vote 
at the election in Cleveland, Ohio, on Tuesday, November 2, 1909. 

Yours very truly, 
u. G. DE~CIIA:s", 

Attorney General. 
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Co:.\1110N PLEAS JUDGE-BALLOT ON WHICH CANDIDATES' NA::\'IES TO 
BE fRINTED. 

Xamcs of candidates tor common pleas judge to be elected umler act in 100 0. 
L. 62 may be printed on township ballot arranged in single tickets under re3pec
tive party. 

October 25, 1909. 

Hox. CAR:~III A. Tnmrrsox, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I have your letter of October 21st, in which you submit the 
following question and ask my opinion thereon: 

"Upon what ticket should the names for common pleas judge be 
printed in Mahoning county under house bill No. 23, page 62 of the ex
traordinary session of 1909? 

"Should the ticket be a separate ticket or should the names of 
the various candidates be printed upon the township or municipal 
tickets?" 

House bill No. 23, as mentioned in the question, was passed at the last 
session of the general assembly and is found in volume 100 of the laws ·of Ohio, 
pages 62 and 63, and provides for establishing the office and the election of one 
additional judge of the court of common pleas in the second subdivision of the 
ninth judicial district of the state of Ohio. (Mahoning county is in this sub
division.) 

You further inform me that the Republican party and the Democratic party 
have each nominated a candidate to be voted for for this office at the coming 
November election, and that these nominations were made and certified to the 
l.:oard of deputy state supervisors under these respective political parties, and 
that the corporate limits of no city or village in question here are identical 
with those of the township. 

Section 3 of house bill No. 23, ahcve mentioned, reads as follows: 

"Said election for the election of said judge to be held on the first 
Tuesday after the first Monday 1n November, 1909, shall be held under 
the direction and control of the deputy shte supervisors of elections, 
and shall be conducted in every manner as provided by the election laws 
of the state of Ohio for the conduct of November elections by the judges 
and clerks appointed for said November election, and the names of can
didates tor said common pleas judge shall be printe(l on the ballots to 
be voted at said election." 

This section must be construed in connection with section 3 of an act en
titled "An act to amend section 483, 567, 581 and 1442 of the Revised Statutes of 
Ohio, and section 222 and 223 of the municipal code," and which is found in 97 
0. L., pages 37 to 39, inclusive, but which section 3 was amended by the general 
assembly on :\lay 9, 1908, and appears at page 399 of 99 Ohio Laws. Said amended 
section 3 rearls as follows: 
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''The names of all candidate to be voted for on the first Tuesday 
after the first :.\Ionday in Xovember hereafter. shall be arra11ged in single 
tickets or lists under the respectire party, political or other designation 
certified, in the order and manner provided by law, and except as here
inafter provided shall be placed upon the same ballot; provided, that 
the names at candidates for m1111icipal officers and the names of candi
dates for tozcnship officers and justices of the peace shall be printed upon 
separate ballots, unless the corporate limits of a city or village are 
identical with these of a township; and provided, further, that nothing 
in this section shall be construed to affect the provisions of 'An act to 
secure a voice in school affairs to the women of Ohio on equal terms 
with men,' passed April 24, 1894, or any special or general act providing 
fer the election of school directors or members of boards of education 
and school council.o." 

139 

When the general assembly at its last session passed house bill No. 23, in· 
eluding section 3 thereof, as above quoted, it was, of course, aware that certain 
elections, viz., municipal elections, township and justice of the peace elections, 
elections fer school boards, etc., woulu be held at this coming November election, 
and in said section 3 of house bill No. 23 it was provided that "the names of 
candidates for said common pleas judge shall be printed on the ballots to bf! 
voted at said election." This quoted language cannot, of course, be interpreted 
literally; that is, it cannot be htld that the general assembly meant that the 
names of cannidates for said common pleas judge should be printed on the 
municipal ballots and on the school board ballots and en the ballots for town· 
ship officers and justices of the peace, because this would result, or might re
sult, in an elector casting three votes for one candidate when there is only one 
officer to be elected to the office of judge. 

On the other hand, this language does not provide that a separate ballot shall 
be prepared by the board of deputy state &upervisors and upon which only th{> 
names of these candidates for iudg-p shall be printen for u,;e at the comir.e 
election. The plain wording of the language is that, "the namEs of candidates 
for said common pleas judge shall be printed on the ballots to be voted at said 
election." l\Iy construction of this statute, therefore, is that the general assem
bly meant that these names of candidates for said common pleas judge ~~ould 
be printed upon some one of tbe ballots which the general assembly, at the time 
of the passage of the act knew would be in use at this coming electicn for other 
officers, and which would be appropriate so far as political parties are con· 
cerned to partisan ballots to be used in all parts of the territory in which elec· 
tors could vote for such candiates. The question then is, on which ballot should 
these names be printed? 

Amended section 3, as above quote<l. from 99 0. L., page 399, provides that: 

"The names of all candidates to be voted for on the first Tuesday 
after the first :\Ionday in November hereafter, shall be arranged in single 
tickets or lists ttnrle,· the respective party, political or other designation 
ccrti{ierl, '- * * and except as hereinafter provided shall be placed 
upon the same ballot; provided, that the names of candidates for munici
pal offir-ers, and th"l ?za,nes of candidates tor tuzcnship officers and jus· 
tir·cs of the ]Jeace, shall be printed upon separate baJlots, etc." 
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This language means that at this coming November election there must be 
a separate ballot for municipal officers and that there must be still another 
separate ballot on which shall be printed the names of candidates for both 
township officers and justices of the peace. That is, the names of candidates 
for township offices and for justices of the peace shall go on one ballot, but 
the names of candidates for municipal offices "shall be arranged in single tickets 
or lists under the respzctive party, political or other designation certified," and 
these shall be so arranged on the municipal ballot. The names of candidates 
for township offices and justices of the peace "shall be arranged in single tickets 
or lists under the respective party, political or other designation certified," and 
these must be so arranged on the township officer and justice <Jf the peace ballot. 

There will be other ballots used at this coming November election, viz., the 
ballots for boards of education and ballots for land appraisers, but these two 
ballots are not to be political party ballots, although there will be elections of 
both members of boards of education and of land appraisers throughout the 
territory electing the judge in question. Municipal officers will be voted for on 
political party ballots, but only in municipalities. Since the names of candidates 
for common pleas judge have been certified by the Republican and Democratic 
parties, respectively, these names cannot, therefore, be arranged under their 
respective parties if placed on either the land appraisers ballot or the board of 
education ballot, because, as said before, these two ballots are not political party 
ballots. 

No municipality within the territory of the subdivision in question occupies 
an Entire township, and if these· names for common pleas judge were placed 
on the proper tickets of the respective parties on the municipal ballot it would 
then be necessary to print these names on such justice of the peace and township 
officer ballots as will be used in any township outside of municipalities, because 
if the names were placed only on the municipal ballots used in the subdivision of 
the district, then only such electors as live in municipalities could vote for 
judge. Each elector in the second subdivision of the ninth judicial district, 
however, must be given the right to vote for one of these candidates for com
mon pleas judge, and it is his right, under the constitution, to cast that vote 
under the same circumstances and conditions, as nearly as possible and prac
ticable, as those surrounding and secured to every other elector in the sub
division. If these names for common pleas judge are printed upon municipal 
ballots in municipalities then an elector in a municipality must vote upon a 
municipal ballot for common pleas judge, while the electors outside of munici
palities in the townships or parts of townships outside of municipalities must 
vote upon township ballots. This would require these respective electors, should 
they see fit to participate at all in the election of a judge, to proceed under 
different conditions and methods. This, I believe, is not permissible and, there
fore, was not intended by the general assembly. 

From the above it appears that the only ballots upon which the names of 
candidates for common pleas judge can be printed and arranged in single tickets 
or lists under their respective party, as certified, and give each elector within 
the subdivision the right to participate in the election of one of the candi· 
dates under the same conditions and circumstances as every other elector may 
participate therein, is the township officEr and justice of the peace ballot, and 
I am of the opinion that these names should be printed on the township ballot, 
arranged in single tickets or lists under the respective party, political or other 
designation certified. Yours very truly, 

u. G. DE~DIAX, 
Attorney General. 
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BOARD OF ED"C"CATIOX AXD PROBATE Jl:DGE-IXCD:\IPATIBLE OFFICES. 

A pmlmte judge mcr.y not serve or be candidate for member of board of edn· 
cation. 

October 26, 1909. 

Hox. CAR)!I A. Tno:uPsox, Secretary of State, Columbus, Ohio. 

DE.\R Sm:-I have your letter of October 25, in which you ask my opinion 
on the following questions: 

"1. ::.\lay a probate judge serve on the board of education? 
··2. Is a probate judge now in office, and having some three years 

yet to serve, eligible to candidacy for member of the board of educa
tion?" 

Answering your first question, I may say there is no statute forbidding this, 
and we must, therefore, determine whether these two offices are incompatible. 
The rules to be followed in determining whether two offices are incompatible are 
plainly stated in section 422, page 268 of ::.\Ieachem on Public Officers, as follows: 

"This incompatibility which shall operate to vacate the first office 
exists where the nature and duties of the two offices are such as to ren
der it improper, from consideration of public policy, for one person to 
retain both. 

'·It seems to be well settled that the mere physical impossibility 
of one person's performing the· two offices as from the lack of time or 
the inability to be in two places at the same moment, is not the incom
patibility here referred to. It must be an inconsistency in the functions 
of the two offices, as judge and elerk of the same court, claimant and 
auditor, and the like. 'Where one office is not subordinate to the other, 
nor the relations of the one to the other such as are inconsistent and 
repugnant, there is not,' say Folger J., 'that incompatibility from which 
the law declares that the acceptance of the one is the vacation of the 
other. The force of the word, in its application to this matter is, that 
from the nature and relations to each other, of the two places, they 
ought not to be held by the same person, from the contrariety and an
tagonism which would result in the attempt by one person to faithfully 
and impartially discharge the duties of one, toward the incumbent of 
the other." 

T?roop on Public Officers, Dillon on ::.\lunicipal Corporations, and ali other 
authorities hold to the same rules as expressed in the language quoted above. 

'fhis office on October 26, 1907, rendered an opinion to Hon. John A. Eyler, 
prosecuting attorney, at Waverly, Ohio, upon this same question, and in that 
opinion held that these offices are incompatible. That opinion was rendered 
upon the rules stated above, and the other authorities referred to. That 
opinion also cited to ::.\lr. Eyler the various sections of the Revised Statutes 
which define the duties of a probate judge and members of the board of edu· 
cation as follows: 
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"Under section 3895, in case the board of education refuses, on being 
petitioned, to transfer school territory from one district to another, 
a hearing of said petition shall be had before the probate judge and his 
decision shall be final, judgment for costs to be rendered against either 
the petitioners or the board of education. 

"Under sections 3928 and 3929, the probate judge has exclusive 
jurisdiction in the creation of special school districts. 

"Under section 3990, where the board of education and the owner 
of property desired for school purposes fail to agree, appropriation pro
ceedings are brought before the probate judge. 

"Under section ( 4022-8), after the truant officer has been requested 
by the board of education to examine into a cas3 of truancy as provided 
in section ( 4022·7) and the truant officer has made a complaint that the 
child is a juvenile disorderly person, the probate judge shall hear such 
compla-int. 

"Under section ( 4022·11), the probate judge has jurisdiction to try 
the offenses described in sections ( 4022·1) to ( 4022·14). 

"Section 3975 provides that the board of education may accept a 
bequest made to them by will. The probate judge in this case would 
be called upon to pass upon the validity of such bequest." 

These sections of the statute defining these duties very clearly show that 
a probate judge, in the execution of his duty as such, would, in many instances, 
be compelled to pass judgment upon his own actions as a member of the board 
of education. or, at least, that he might at any time be called upon to, as such 
judge, pass judgment upon his own actions as a member of the board of educa
tion. You will find this opinion quoted in full in the annual report of the attor
ney general for the year beginning January, 1907, and ending January 1, 1908, at 
page 277. 

It seems clear that these two offices are incompatible and that no one person 
may hold both at the same time. 

Answering your second question, I am of the opinion that a probate judge 
now in office. and having three years or any other time yet to serve extending 
beyond the time when he would become a member of the board of education, 
should he be elected at this coming November election, is not eligible to even 
be a candidate for the office of member of the board of education unless he 
should resign the office of probate judge before election day, and this is be
cause of the statutory provision which renders void any vote which might be 
cast for him as a candidate for member of the board of education on election 
day while he is holding the office of probate judge. 

Section 2978 of the Revised Statutes provides in part as follows: 

"All votes for any judge for any elective office, except a judicial 
office, under the authority of this state, given by the general assembly 
or the people, shall be void." 

In my opinion, therefore, the name of a probate judge cannot be placed 
upon the ballot as a candidate for membership in the board of education until 
he has resigned the office of probate judge. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 
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COCXTY TREAST:RER-PERSOX APPOlXTED HOLDS FOR T:XEXPIRED 
TER::\1. 

Xovember 23, 1909. 

Hox. CaR::UI A. THo:~n•sox, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of Xovember 19th, 
enclosing letter of ::\lr. George H. Schauf, clerk of the deputy state supervisors 
of elections for Stark county, in which ::\Ir. Schauf presmts the following 
qu~>stion: 

"::\Ir. Harry Knobloch, the treasurer, resigned the office in Xovember, 
1908, three or four days after the November election. The commission
ers appointed ::ur. Clark W. :\Ietzger to fill the vacancy to the first :\Ion
day in September, 1909. 

"::.\lr. Knobloch was re-elected to the office of county treasurer at 
November election 1908. He failed to qualify on the first :\Ion day in Sep
tember, 1909, and the commissioners then reappointed ::\Ir. ::\Ietzger to 
fill the vacancy, who qualified and is now treasurer of Stark county, 
Ohio. 

"Question: Does Mr. Metzger serve for the unexpired term of the 
treasurer elect, or does he only serve until the next regular election for 
the office which occurs in November, 1910?" 

You request my opinion with regard to the foregoing. 
Section 2 of article 17 of the constitution, being the biennial election amend· 

ment, so-called, provides in part that: 

"all vacancies in other elective offices (than state elective offices) shall 
be filled for the unexpired term in such manner as may be prescribed 
by law." 

If there is any inconsistency between section 11 R. S. and the foregoing pro
vision which it is not necessary to determine at the present time, the con
stitutional provision must prevail. Under it, as will be seen upon inspectiou, 
an appointee to fill a vacancy in any county office will hold for the remainder 
of the unexpired term. 

See also Harte v. Bode, 4 N. P., 421. 

I am, therefore, of the opinion that in the case submitted by ::\Ir_ Schauf, ::\Ir. 
Metzger, the present incumbent, is entitled to hold his office until September, 
1911, at which time his successor, who must be elected in November, 1910, will 
take office_ 

Yours very truly, 
u. G. DE:-<MAX, 

Attorney General. 
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SECTION 158 REFERS ONLY TO EDUCATIONAL INSTITUTIONS :;.\lEN
TIONED IN SECTION 217. 

November 29, 1909. 

Hox. CAR:III A. THmrrsox, Secretary of State, Oolumb1ts, Ohio. 
DEAR Snc-Your request of recent date fo-r an opinion upon tbe following 

question is received: 

"Please advise to what class of educational institutions the fol
lowing clause in section 158 of the Municipal Code applies: 'Persons 
appointed or employed to giye instruction in any educational institu
tion.'" 

·In reply thereto I beg leave to submit the following opinion: 
Section 158 of the Municipal Code .(99 0. L. 565) reads in part as follows: 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the po-sitions of officers 
elected by the people or appointed to fill vacancies in offices filled by 
popular election, etc. * * *; persons appointed or employed to give 
instr·uction in any educational institution,· * * *." 

The underlined portion of the· above quoted section, in my opmwn, refers 
to educational institutions, recognition of the establishment of which by 
municipal corporations is found in section 217 of the code and section 4095 R. 
S. 0. et seq., and does not refer to teachers or other employes in the public 
schools who are employed by the city boards of education. The regulation of 
the employment and qualifications of teachers in the public schools is fully 
dealt with by the Ohio School Code. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

ELECTION-VOTES CAST FOR OFFICE NOT MENTIONED IN NOTICE. 

Votes cast tor office where such office not mentioned in election notice are 
not to be counted. 

December 2, 1909. 

Hox. CAR:~n A. THo::~rrsox, Secretary of State, Columbus, Ohio. 

DEAR Srn:-1 beg to acknowledge receipt of your letter of December 1st, en
closing. letter of Charles C. Chappelear, clerk of the board of deputy state 
supervisors of elections for Perry county. :;.\lr. Chappelear states that in two 
townships of that county justices of the peace should have been elected at the 
late local election; that through misapprehension no notice of the election of 
such officer was given in either township, nor did the ballot prepared under sec
tion 2966-32 R. S., contain blank spaces for candidates for such offices; but that 
nevertheless when the ballots were counted in the two townships one ballot was 
found in each township upon which was written the name of a person under 
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the designation "for justice of the peace'' also written upon the ballot by the 
elector. You request my opinion as to the legality of these votes for justice of 
the peace. 

The ouject of all of the election laws of the state as particularly evidenced 
in section 4<15 R. S., is to give to the electors an opportunity to express their 
choice for offices to be filled at a given election. No other scheme of election 
would comply with the spirit and intent of the constitution of this state. To 
that end section 2966-32 also provides that: 

"* .;. * all ballots shall ue printed * • * in black ink and 
* * * in brevier type, the name or designation of the o{fice in lower 
case "' * *; the name of each candidate shall be printed in a space 
defined by ruled line * *; if upon any ticket there be no candidate or 
candidates for a designated office a blank space equal to the space that 
would be occupied by such name or names, if they were printed thereon, 
with the blank space herein provided for shall be left * * *." 

Again section 2966-35 provides in part that: 

"* * * if the elector desires to vote for any person whose name 
does not appear on the ticket he can substitute the name by writing 
it in black lead pencil or black ink in the proper place, and making a 
cross mark in the blank space at the left of the name so written." 

Section 2966-36 R. S. provides: 

"If there should be no nomination for a particular office by any 
particular party, "' "' * and the elector desires to vote for someone 
to fill such office, he may do so by writing the name of the person for 
whom he desires to vote in the space underneath the heading or desig-
nation of such office " •.. 
None of the foregoing provisions, it will be noted, authorizes an elector 

to add to the de.~ignations upon the ballot; he may erase names of candirlates 
and write in names of candidates in proper blank spaces, but he may not pro
vide a !>lank space not included within the official ballot and write therein 
both the designation of the office and the person of his choice therefor. 

An examination of section 2966-35 R. S., which, with the supplementary 
section 2966-3G !'<ets forth all the legal wayR of marking a ballot, will disclose 
that the right of the elector to make such marks as have been described IS 

not ronferred by any provisions thereof. 
In my opinion, therefore, there are two very good reasons why the votes 

described in ::\lr. Chappelear's letter should be regarded as illegal, viz: 
1. The election officers having failed by notice or by the inclusion of a 

blank space with proper designation of the officPs therein, to notify the electors 
of the necessity of electing a justice of the peace, there could not legally be any 
election for that office at the time of the local elections. The electors not having 
the opportunity to vote for any person for justice of the peace, votes actually 
cast for such office could not be regarded as represEnting their will. 

2. Xo elector has the right to draw for himself blank spaces in the !>allot 
in the manner prescribed in section 2966·32 and to write therein the designation 
of any office. Such blank space and official designations must be printed on the 

11!-.\. G. 
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official ballot, and when so printed constitute notice to the electors that such 
oflicc is to be filled at the election, regardless of the failure of political parties 
or others to make nominations therefor. 

I, therefore, conclude that the votes in question cannot be legally counted 
by the election officers, and that in neither of the townships in question was 
there a valid election for justice of the peace. 

The letter of Mr. Chappelear, which is returned herewith, is not entirely 
clear as to the non-existence of a blank space in the official ballot in one of 
the two townships in question. It is assumed for the purpose of this opinion 
that the facts were identical in this respect in both townships. 

Yours very truly, 
W. H. MrLI.ER, 

Assistant Attorney General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-REPUBLIC LUMBER 
COMPANY DISAPPROVED. 

December 14, 1909. 

HoN. CAR~n A. THO:IIPSON, Secretary of State, Colurnbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of December 11th, 

enclosing proposed articles of incorporation of the Republic Lumber Company, 
together with the correspondence and check attached thereto. 

You have requested my opinion as to the legality of the purpose clause 
of the articles, which is as follows, viz: 

"Said corporation is formed for the purpose of buying, acquiring, 
receiving, holding, using, storing, developing, manufacturing, contract
ing, building, erecting, selling, transferring, consigning, shipping, ad
vertising, promoting, appraising, advising, and generally dealing in, 
and with and regard to building materials and supplies and other per
sonal property and rights and interest of every kind- and description 
wherever situated or located, and to carry on any other lawful business 
whatsoever which the corporation may deem proper or convenient to be 
carried on in connection with or incidental to any of the foregoing pur
poses, or calculated indirectly to promote the interest of the corporation 
or to enhance or preserve the value of its property." 

The principal purpose of this corporation, as may be gathered from the long 
clause above quoted, is that of producing and dealing in lumber and building 
materials. If the purpose of the corporation were thus stated there could be 
no objection to such statement. In my opinion, however, the other participial 
and infinitive phrases in the clause as framed are, at least, superfluous. While 
many of them would seem to authorize the· conduct of business unrelated to 
the main purpose as above set forth, and hence subject to criticism under the 
decision of the supreme court in case of State ex rei. v. Taylor, 55 0. S. 67, 
to particularize, the authority to deal-in 

"other personal property and rights and interest of every kind and 
description wherever situated or located" 
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clearly may not be conferred, while that, 

"to carry on any other lawful business whatsoever which the corpora· 
tion may deem proper or convenient to be carried on in connection with 
* "' * any of the foregoing purposes, or calculated indirectly to pro
mote the interest of the corporation or to enhance or preserve the value 
of its property," 

is so obviously violative of the rules of law as to need no further comment. 
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I, therefore, advise that, until modified in accordance with the suggestions 
above made, the articles be not filed or recorded by you. 

Yours very truly, 
u. G. DEX::IIAN, 

Attonzey General. 

ARTICLES OF INCORPORATION-PURPOSE CLAUSE-CENTRAL OHIO OIL 
AND GAS CO:\IPANY-DISAPPROVED. 

December 15, 1909. 

Hox. CAR:\~I A. THo:-.rrsox, Secretary of State. Columbus, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of December 14th, 

enclosing the proposed articles of incorporation of the Central Oil & Gas Com
pany, with letter and check attached thereto. You have requested my opinion 
as to the legality of the purpose clause set forth therein, viz: 

"Said corporation is formed for the purpose of boring, drilling and 
prospecting for oil, gas and coal, to buy, sell, convert, manufacture and 
prepare the same and all by-products for the market, to purchase or 
otherwise acquire, exchange, sell, mortgage and deal in oil, gas, coal 
and timber lands, rights of way and franchises, to purchase, lease, 
erect, own, operate and dispose of oil refineries, gas works and power 
plants or plants for the manufacture of any of the by-products thereof: 
to build, purchase, lease or otherwise acquire and operate pipe lines for 
oil and gas, and in general to do any and all things necessary in carry
ing out the general business outlined above." 

I cannot approve the above quoted articles for the following reasons: 
1. The acquisition of timber lands and the power to deal therein may not 

be specifically authorized as Incidental to the main purpose of mining oil, gas 
and coal, and manufacturing the minerals. See opinion of the attorney general, 
annual report for 1907, page 68. Indeed the power to acquire oil, gas, coal and 
timber lands may not be so generally conferred as it is attempted to be, as 
such pow.er is, under section 3862 R. S., limited to the acquisition of such lands 
as may be necessary or convenient for the main purpose of the corporation, and 
the power would exist without specific recital in the articles. 

2. The power 

"To purchase, lease, erect, own, operate and dispose of oil refineries, 
gas works and power plants, or plants for the manufacture of any of 
the by-products thereof" 
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would seem to authorize dealing in such properties apart from those employed 
by the corporation itself in its own manufacturing enterprises. This would be a 
species of real estate business and could and should not be authorized as a sep
arate power. 

3. The power to own and operate pipe lines may not be joined with the 
main purposes of this corporation. Such attempted joinder has been repeatedly 
condemned by this department. See annual report for 1907, pages 99 and 107; 
annual report for 1908, pag<'s G9 and 79. 

4. As a separate ground for the condemnation of the second class of powers 
above referred to, I beg to suggest that the production and sale of power which 
would seem to be inferentially sought from the power to own and operate power 
plants is clearly not related or incidental to the principal purpose of this com
pany. See annual report for 1908, pages 73 and 79. 

For the foregoing reasons I beg to advise that the articles of incorporation 
submitted by you should not be filed or recorded until so modified as to meet 
the objections stated. 

Yours very truly, 
U. G. DEX;IlAX, 

Attorney General. 

PRIMARY ELECTION LAW-NOTICE OF DATE. 

July 26, 1909. 

Hox. CAn;o.n A. Tno;~rrsox, Secretary of State, Columbus, Ohio. 
DEAR Sm:-Your communication is received with which you submit, with 

a request for an opinion thereon, the inquiries of the bureau of inspection and 
supervision of public offices as follows: 

1. Does the Bronson primary election law provide that notice be 
published notifying electors of the time and place of holding the county 
primaries, and if so, by whom should the notice be given? 

2. Under the Bronson primary election law should any notice be 
published to the electors of the time and place of holding primaries to 
nominate candidates for township and municipal offices and members of 
the school board, and if so by whom ·shoultl such notice be given? 

In reply, I beg to say the Bronson primary election law contains no pro
vision, either express or implied, requiring such notice to electors as is mentioned 
in either of your inquiries. The legislature either considered that official notice 
for the holding of a primary was not necessary or else provision for the same 
was omitted by inadvertence. It is my judgment that the statutes requiring 
notice to be given of the time and place of holding general elections cannot be 
construed to authorize the giving of notice for party primaries. 

I therefore conclude that while such notice of primary elections would un
doubtedly be of good purpose, yet there is no authority of law therefor. 

Yours very truly, 
w. H. ::\IILLER, 

Assistant Attorney General. 
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(To the Auditor of State) 

TRANSCRIPT :\lADE BY OFFICIAL STENOGRAPHER ON ORDER OF DE
FENDANT IN FELONY CASE :\JAY BE TAXED AS COSTS AND PAID 
BY STATE. 

January 14th, 1909. 

Hox. E. :\I. FeLLIXoTox, Azulitor of State, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing statement of facts with a request for an opinion thereon: 
A cost bill has been presented to the auditor of state's office for payment 

in the case of the State v. Richard Flannery, in which said Flannery was 
convicted and sentenced to the penitentiary for life. Said cost bill includes an 
item of $64.00 for transcript of testimony and the charge of court made by the 
official stenographer on the order of the attorney for the defendant. Query: 
Should said itEm of $64.00 as contained in said cost bill be allowed and paid 
out of the state treasury? 

In reply I beg to say section 474-9 of the REvised Statutes provides that 
"the costs of ali transcripts made in criminal cases by official stenographers 
when ordered by the prosecuting attorney or defendant shall be taxed as costs 
in the case and colleced as other costs." 

Section 7332 of the Revised Statutes provides that; "upon sentence of any 
person for felony, the officers claiming costs made in the prosecntion shall 
deli\'er to the clerk itemized bills thereof, who shall make and certify, under 
hi.s hand and seal of the court, a complete bill of the costs made in the 

prosecution." 
In as much as the official stenographer is an officer of the court, I am of 

the opinion that the cost of the transcripts made by him as provided in section 
474-9 R. S., is a proper item to be placed in the cost bill and should be paid by 
the state. Yours very truly, 

U. G. DE:"~L\X, 
Attorney General. 

DOW-AIKIN T AX-RE:\HSSION OF. 

Auditor of state may rem it Dozc-Aikin tax assessment after some Tws 
been certified to county auditor. 

February 2nd, 1909. 

Hox. E. l\1. Ft'LLI.xu-ro:". Auditor of State, Columbus, Ohio. 
DEAl~ Sue-Your communication is received in which you submit the fol

lowing inquiry: 

Has the auditor of state any authority to remit, rebate or c:tncel 
liquor asessments, certified under the provisions of section 43G4-14a 
R. S., after the same have been properly certified to the county auditor, 
and placed upon the liquor tax duplicate; or has the state board author
ity, under the provisions of section 167 R. S., to remit liquor tax assess
ments, after the same have been placed on the real €state duplicate, 
under the provisions of secti~n 4361-12 R S. ?'' 
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In reply I beg to say that section 4364-12 of the Revised Statutes provides 
for the certification of liquor taxes not collected by the county treasurer there
under, and in that event 

"the county auditor shall place the amount due and unpaid on the 
tax duplicate against the real estate in which said traffic is carried on, 
and the same shall be collected as other taxes and assessments on said 
premises." 

Under the provisions of section 4364-14a R. S., 

"the assistant commissioners and inspectors appointed by the dairy 
and food commissioner under section 409-10 of the Revised Statutes of 
Ohio, in addition to their duties under that section, shall determine 
from information furnished by the auditor of state or by personal visi
tation or otherwise, the names of all persons, firms or corporations 
liable to such assessment or increased assessment not already on the 
duplicate, and forthwith report the same to the auditor of state, to
gether with a description of the real €state upon which such business 
is carried on; and thereupon the auditor of state shall cause the same 
to be entered upon the assessment duplicate of the proper county by 
the auditor thereof, together with the penalty of twenty per centum, 
which shall be collected th:e same as other assessments." 

It would seem that these two sections provide the manner of placing 
the tax due and not paid by or collected from those engaged in the business 
of selling intoxicating liquor upon the tax duplicate. 

Section 167 of the Revised Statutes provides in part that 

"the auditor may remit such taxes and penalties thereon as he ascer
tains to have been illegally assessed ana suclt penalties as have ac
crued or may accrue in consequence of negligence or error of any officer 
required to do any duty relating to the assessment of property for 
taxation," and also provides •that the "auditor may correct an11 error 
in any assessment of property for taxation on- any duplicate of taxes 
in any county." 

This section seems to be general in its application, and in my opm1on the 
auditor of state has authority, under favor thereof, and may remit, rebate or 
cancel liquor assessments certified under the provisions of said section 4364-14a 
R. S., and also that the state board has authority thereunder to remit liquor 
tax assessments, after the same have been placed on the real estate duplicate, 
under the provisions of section 4364-12 R. S., in the manner provided in said 
section 167 R. S. 

Yours very truly, 
U. G. DEX::IIAX, 

Attorney General. 
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COC~TY CO:\DIISSIO~ERs-LEGAL COL~SEL-TAX I~QCISITOR. 

Compensation of legal counsel employed by county commissioners unde;
scction 845 as tax inquisitor, must be paid out of county treasury, and not out 
of ta:res collected, althoz•gh fixed at percentage of omitted, taxes added to 
duplicate. 

February 8th, 1909. 

Hox. E. :\I. Fl."LLL'>GTOX, .Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lcwing inquiry: 
A board of county commissioners under the provisions of section 845 R. S. 

have employed legal counsel and directed him to act in the capacity of tax 
inquisitor, fixing his compensation at 20 per cent. of the amount he may add 
to the duplicate as omitted taxes, payable when the omitted taxes shall have 
been paid into the county treasury. Query: Has the county auditor authority 
at the time of making his semi-annual settlement to deduct from the amount 
due the state any part of the 20 per cent. compensation paid such legal counsel"? 

In reply thereto I beg to say said section 845 is in part as follows: 

"Whenever, upon the written request of the prosecuting attorney, 
the board of county commissioners of any county deems it advisable, 
it may employ legal couns::l and the necessary assistants upon such 
terms as it may deem for the best interests of the county, for the per
formance of the duties herein enumerated. Such counsel shall be the 
legal adviser of the board of county commissioners,, and of all other 
county officers, of the annual county board of equalization, the decen· 
nial county board of Equalization, the decennial county board of re
vision, the board of review, and any of said boards and officers may re
quire of him written opinions or instructions in any matters connected 
with their official duties. He shall prosecute and defend all suits and 
actions, which any of the boards above named may direct, or to which 
it or any of said officers may be a party, and shall also perform such 
duties and services as are now required to be performed by prosecuting 
attorney under sections 799, 1274, 1277, 1278a and 3977 of the RPvised 
Statutes, and as may at any time be required by said board of county 
commissioners." 

Und·Zr the provisions of this section the services to be performP.i! by legal 
counsel so employed relate entirely to the county and its officers and the com
pensation received for services so rendered is to ba paid out of the county 
treasury. It follows, therefore, that a county auditor is not authorized to make 
any deduction from the amount due the state at his semi-annual settlements 
on account of any compensation due legal counsel employed under the pro
visions of section 845. 

Yours very truly, 
u. G. DEX.\lAX, 

Attorney General. 

:\TUNICIPAL CORPORATION-ASSESS:\IENT ORDINANCE-PUBLICATION. 

Ordinances providing for special municipal assessment must be pztblished. 
in tzco newspapers of opposite politics, published in the municipality, ancl in 
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one newspaper printed in the German langltage, published in the municipality, 
if such there be; if only one English netcspaper is published in the munir:ipai;ty, 
publication should be made in such newspaper; only in the event tlze;·e is 
no such newspaper published in the municipality 1nay publication be made in 
an outside newspaper having a general circulation ~cithin municipality. 

February 13th, 1909. 

Hox. E. M. FL"LLIXGTOX, Auditor of State, Columbus, Ohio. 

DEAR SIR:-Mr. Tracy of the bureau of accounting has requested from me 
an opinion as to whether the assessing ordinance, adopted by the council of 
municipalities for the purpose of assessing the cost and expense of any street 
improvement upon the property abutting upon, or benefited by, such street and 
improvement, shall be publisiLEd as other ordinances, requiring publication, are 
published. 

Section 1536-61 R. S. (old section 1695), made applicable by section 124 
of the municipal code, enacted October 22nd, 1902, provides, among other 
things, as folows: 

"Ordinances of a general nature or providing for improvements 
shall be published in some newspapers of general circulation in the 
corporation; if a daily twice, and if a weekly once, before going into 
operation. No ordinance shall take effect until the expiration of ten 
days after the first publication of such notice." 

Section 1536-619 R. S., being municipal code section 124, provides that all 
ordinances requiring publication shall be published in two newspapers of op
lJ{lsite politics, published an~ of general circulation in such municipality, if 
such there be, and shall be published in a newspaper printed in the German 
language, if there be in such municipality such a paper having a bona fide paid 
circulation within said municipality of not less than one thousand copies. And 
such ordinances requiring publication shall be published once a week for two 
consecutive weel{S. These publications specified in this section 124 include the 
publications mention£d in old section 1695, and as quoted above; and a com
pliance with the provisions of such section 124 includes a compliance with the 
provisions of old section 1695. 

I am of the opinion that the assessing ordinance is an ordinance "providing 
for improvements" within the meaning of the statute as quoted above. The im
provement is not provided for when the resolution declaring the necessity, and 
the ordinance determining to proceed with the improvement, are p:!ssed, but 
since the improvement is to be paid for by special assessments upon abutting 
or benefited properties, it is further necessary to pass another ordinance to 
make such assessment, and thereby provide for the p:1yment of the cost and ex· 
pense of making the improvement. 

I am clearly of the opinion that the assessing ordinance should be pu!J· 
lished in two newspapers of opposite politics, published and of general circula· 
tion in the municipality, if such there be; and in a newspaper printed in the 
German language, if there be in such municipality such a paper having the re
quired circulation therein; and that these several publications must be made 
once a week for two consecutive weeks. If there is only one paper published 
in the English language in the municipality, and no German paper, then 
of course, the ordinance will be published in that paper. If there are two 
papers pubfished, and of general circulation, within the municipality in the 
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English language, but not of different politics, then a publication once a week 
for two successive weel<s in either one of them is sufficient. If no paper i& 
published within the municipality, but some paper is of general circulation in 
the corporation, then the ordinance should be published in that paper once a 
week, for two successive weeks. 

Very truly yours, 
u. G. DE:\~L\X. 

Attorney General. 

STATE AID FOR WEAK SCHOOL DISTRICTS-WARRANTS NOT TO BB 
ISSUED ·uNTIL CLOSE OF SCHOOL YEAR, Al'GUST 31st. 

February 27th, 1909. 

Hox. E. ::\1. Ft.:LLrxarox, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your communication has been received in which you saiJmit 

the following inquiry for an opinion thereon: 

Does the law passzd April 2, 1906-0hio Laws, Vol. 98, page ~G-
"To provide for state aid for weak school districts," authorize and 
direct this department to issue warrants for the deficiencies that may 
occur under the provisions of said act for the February distribution, or 
must we d€fer the issuing of such warrants until the close or the 
l:'chool year, August 31st? 

Referring thereto, I beg to say section 1 of said act provides 

•· " • * that any board of education having such a deficit shall make 
affidavits to the county auditor, who shall send a certified statcmeut of 
the facts to the state auditor. The state auditor shall issue a vvucher 
on the state treasurer in favor of the treasurer of said school diJtrict 
tor the full amount of the deficit in the tuition tuna." 

This section is indefinite in that it does not provide the time at which the 
warrant by the auditor of state shall be issued. An answer to your question 
must, therefore, be arrived at from a consideration of the applicauon of the 
iaw. The school year begins on the first day of September and end;, on the 
::ll st day of August. To construe this law as directing the state audita:· to issue 
such warrants on the state trEasurer in favor of weak school districts at the 
February settlement would necessitate the detumination of the amount of 
state aid such school district would be entitled to before the amount of the 
revenue for such district would be fully collected and received This would 
mean an approximation of the deficit which the law does not seem to contem
plate. On the cc-ntrary, to defer the issue of such warrants until the close 
of tlie school year, August 31, would afford opportunity to know with accuracy 
the amount of such deficits, such as miscellaneous items received to the credit 
of the tuition fund and any taxes that may be received subsequent to February. 

I am, therefore, of the opinion that the requirement of the statute is best 
met by deferring the issue of vouchers on the state treasurer in favor of 
such weak school districts until the close of the school year, August 31st. 

Yours very truly, 
U. G. DEx~rAX. 

Attorney General. 
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NEWSPAPERS AWARDED CONTRACT BY PUBLIC PRINTER-PRESUMP
TION AS TO CIRCULATION. 

Xewspapers awarded, contract by public printer tor publication ot constitu
tional amendments presumed, to be qualified, 1tnder statute; counter affidavit must 
destroy that presumption. 

March 3rd, 1909. 

Hox. E. M. FcLLIXGTOX, Audito1· ot State, Columbus, Ohio. 
DEAP. Sm:-Your communication is received in which you request an opiniOn 

of this office relative to your right to pay the voucher issued to the Lawrence 
County Publishing Company by Mr. Johnson, Public Printer, for the publication 
of the constitutional amendments. 

Among the enclosures accompanying your letter is a protest against the 
payment of this voucher by C. H. Moore, managing editor of the Register Pub
lishing Company of Ironton, Ohio. This protest is supported by affidavits. 
There are also a number of counter affidavits. I find from an examination of 
the papers submitted that the ground of the protest against the payment of 
said voucher is that the Daily Star, a new~paper published by the Lawrence 
County_ Publishing Company, was not a paper of "general circulation" as is re
quired by section 3 of the act passed by the general assembly May 1, 1908 (90 
0. L. 261). Among the affidavits is one sworn to by T. A. Jenkins, who swears 
that he was a stockholder in the Lawrence County Publishing Company from 
its incorJ?oration, and was the secretary-treasurer of said corporation. His affi
davit also states that the Daily Star was published every day from the first 
day of May until the 12th day of November, 1908, and that said paper carried 
at the head of its editorial column a sworn statement made by the editor that 
the circulation was upward of fifteen hundred. 

The term "general circulation" as applied to newspapers has not been clearly 
defined by any of our courts. It has been held, however, that a paper which is 
only published on Sunday is a newspaper of general circulation and that a news
paper which has a subscription book open to the public in which subscriptions 
are received from people in general is a newspaper of general circulation as 
distinguished from newspapers which are circulated to a particular class of citi
zens, such as an insurance journal, etc. I know of no case, however, that fixes 
any limitation upon the number of subscriptions. 

Inasmuch as it is conceded that the contract was awarded the Lawrence 
County Publishing Company for the publication of the constitutional amend
ments by the public printer, the presumption is that the paper was qualified 
under the statute, and the counter affidavits submitted do not, in my judgment, 
destroy this presumption. 

I am, therefore, of the opinion that it is your duty to honor the voucher 
given to the Lawrence County Publishing Company by the public printer and 
to draw a warrant on the state treasurer for its payment, provided the funds 
are available. 

I herewith return enclosures. 
Yours very truly, 

u. G. DEX:IIAX, 
Attorney General. 
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B"C'REA"C' OF I~SPECTIO~ A~D S"C'PERVISIO~ OF P"C'BLIC OFFICES-OHIO 
~ATIO~AL G"C'ARD. 

Bureatt of inspection and supervision of public olflces must e.ramine accounts 
of officers ot Ohio Xational Guard responsible for clisbursement of public money. 

February 13th, 1909. 

Hox. E. :u. FL"LLIXaTox, Auditor of State, Columbus, Ohio. 
DE.\n Sm:-Your communication of recent date is received in which you 

submit the following inquiry: 

There are about 240 persons of the Ohio National Guard authorized 
by law to receive and disburse public funds, received from the state. 
"C'nder the present system, the adjutant general, by regulation, examines 
these accounts, but no report is made by or required of him to this de
partment. 

Query: Is the act creating the bureau of inspection and supervision 
of public offices of sufficient scope to include the examination and inspec
tion of the accounts of commanding officers of military organizations 
of the Ohio ~ational Guard? 

In reply I beg to say section 2 of the act creating the bureau of inspection 
and supervision of public offices is as follows: 

"The auditor of state through said bureau shall formulate, prescribe 
and install a system of accounting and reporting, in conformity with 
the provisions of this act, that shall be uniform for every public olflce 
ancl every public account of the same class, and which shall exhibit true 
accounts and detailed statements of funds collected, received and ex
pended tor account of the public tor any purpose whatever, and by all 
public officers, employes or other persons, such accounts to show the 
receipt, use and disposition of all public property, and the income, if 
any, derived therefrom, and of all sources of public income and the 
amounts due and received from each source, all receipts, vouchers and 
other documents kept, or that may< be required to be kept, necessary to 
isolate and prove the validity of every transaction, and all statements 
and reports, made or required to be made, for the internal administra
tion of the office to which they pertain, and all reports published, or 
that may be required to be published, for the information of the people, 
regarding any and all details of the financial administration of public 
affairs." 

"Under the provJsJons of this section it is the duty of the auditor of state, 
through said bureau, to inspect and supervise every public office and the ac
counts thereof in thP. Rtate. If the 240 persons of the Ohio National Guard, 
mentioned in your inquiry, are public officers and perform public functions, then 
the act creating the hureau of inspection and supervision of public offices will 
apply. A public officer is one who exercises a part of the sovereign power of the 
state, and in my judg:ment, an officer of the national guard who receives and is 
responsible for the disbursement of public money appropriated by the legisla
ture is a public officer. It therefore follows that as such officers they are amen
able to the provisions of the act above quoted, and you, as auditor of state, are 
required to make the necessary examinations and install such system of ac-
counting as is authorized by said act. Yours very trnly, 

u. G. DEX::IIAX, 
Attorney General. 
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JUVENILE ACT-COMMIT;.\IENT TO MANSFIELD REFORMATORY
COST OF CASES. 

Cost and expenses of cases where delinquent child has been committed to 
Mansfield Reformatory to be paid by county and not state. 

April 26th, 1909. 

Hox. E. M. Ft;LLIXGTOX, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your communication of April 22d is received, in which you 

submit the following inquiry: 

Section 12 of the juvenile court act, 99 0. L. 194, provides that the 
juvenile court may commit to the Mansfield reformatory a delinquent 
child 16 years of age or over. 

Query: Are the costs and expenses in such cases a charge against 
the state or should they be paid by the county as provided in sections 
11 and 40 of said juvenile court act? 

In reply I beg to say section 12 _of the juvenile court act provides that a 
delinquent child 16 years of age or over who has committed a felony may be 
committed to the Ohio State Reformatory at Mansfield; and section 40 provides: 

"All fees and costs in all cases coming within the provisions of this 
act, together with such sums as may be necessary for the incidental 
expenses of such court and its officers, and together with the cost of 
transportation of children to the place to which they may be committed 
shall be paid out of the county treasury of the county on itemized 
vouchers and certified to by the clerk of the court." 

Under the above provisions of the juvenile court act said court has authority 
to commit to the Mansfield Reformatory, and all the costs and expenses are 
to be paid out of the county treasury. 

Section 7332 and succeeding sections or the Revised Statutes provide a 
method for the mall:ing up of cost bills to be paid by the state in felony cases. 
These sections do not, however, in my judgment, apply to commitments by 
juvenile courts. It follows, therefore, that the costs and expenses in such cases 
as are referred to in your inquiry should be paid out of the county treasury 
and are not a charge against the state. 

Yours very truly, 
U. G. DEX:IIAX, 

Attorney General. 

FEES, COSTS, EXPENSES, ETC., OF SHERIFF AND INTERPRETER
ITEMS INCLUDED IN COST BILL TO BE PAID BY STATE. 

May 18th, 1909. 

Hox. E. M. FcLLIXGTox, Auditor of State, Colronbus, Ohio. 
DEAR SIR:-Your communication is received in which you submit the fol

lowing inquiry: 
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Are the fees, costs and expenses of the sheriff, in serving a special 
jury under the provisions of section 7267 and succeeding sections of the 
Revised Statutes, expenses mcurred by a sheriff under section 7283, 
and the mileage and other expenses of an interpreter appointed under 
the provisions of sections 474a and b R. S., proper charges against the 
state in cases of conviction and commitment to the penitentiary? 
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In reply I beg to say that you have been heretofore advised by this office 
that only such. items of costs as are enumerated in section 7332 of the Revised 
Statutes are proper charges against the state in felony cases. 

Section 1230 Revised Statutes fixes thE> sheriff's fees for services performed 
under !;ections 7267, 7268 and 726!J and further provides that such fees shall be 
paid by the county. Such feE>s should not, therefore, be included in the cost 
bill to be paid by the state in penitentiary cases. 

No compensation is provided by statute for services rendered by a sheriff 
under the provisions of section 7283. Such services are therefore gratuitous. 
No compensation except a per diem fee of $3.00 is provided for an interpreter 
appointed under the provisions of section 4 i4a R. S., which per diem is to ue 
taxed in the bill of costs. 

It follows. therefore, that none of the fees, costs and expenses enumerated 
in your inquiry are proper items to be included in the cost bill to be paid by 
the state except the per diem of the interpreter. 

Yours very truly, 
U. G. l.JEX;'IIAX, 

Attorney General. 

l\iONTHLY A VERAGE-DEFI~ED-CONSTRUCTION OF SECTIONS 2736 
AND 2737. 

:\lay 18th, 1909. 

Hox. E. ilL Fn.J.IXGTOX, Auditor of State, Columbus, Ohio. 
DE.\R S1n:-Your communication is received in which you submit the fol

lowing inquiry with a request for an opinion thereon: 

Item 16 of section 2737 R. S. is in part as follows: 

"The monthly average amount or value for the time he held or con
trolled thE> same, within the preceding yea1·, of all moneys, credits or 
other effects within that time invested in or converted into bonds or 
other securities of the "C"nited States or of this state, not taxed, to the 
extent he may hold or control such bonds or securities on said day pre
ceding the second :\Ionday of April." 

Query: Do the words "monthly average" mean the number of days 
such property is held as compared with the total 365 days in the year, 
or does it mean that 30 days or less shall be counted a full month? Do 
the words "other effects" include real estate? 

In reply I beg to say the term "monthly average" as used in said section 
means, in my judgment, that the total amount of property held in each of the 
twelve months, without regard to the number nf days such property is held, is 
to be divided uy twelve, the result of which will be the monthly average of 
property held during the year. 
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Inasmuch as the property statement required in sections 2736 and 2737 R. S. 
applies only to personal property, the term "other effects" does not include real 
estate. Yours very truly, 

U. G. DEX:\IAX, 
Attorney General. 

BRIDGEPORT BANK AND TRUST CO:\IPANY-TAX ON BANKS-WHEN TO 
MAKE RETURN. 

Banks are not required to make 1·eturn for taxation until actively engaged, 
in doing business. 

Money paid in on stock to agent of bank prior to uoing business must be 
listed for taxation by stock subscribers and not by agent. 

June 8th, 1909. 
RoN. E. M. FcLLI:XGTOX, Auditor of State, Columbus, Ohio. 

DEAR SIR:-Your communication of June 7th, enclosing letter of the Bridge
port Bank & Trust Company, in which you ask my opinion on the following 
questions, is received: 

The Bridgeport Bank & Trust Company filed articles of incorpora
tion December 24th, 1907, with the secretary of state. In January, 1908, 
10% of the capital stock having been subscribed and paid as required 
by law, the company organized and elected directors. The 10%, amount
ing to $7,500, was paid to J. C. Heinlein, the designated agent to receive 
the same. The president, vice-president, secretary and treasurer were 
elected and qualified before the day preceding the 2d Monday of April, 
1908. A call was made for the balance of the stock subscription to be 
paid as follows: 15% on April 15th, 1.908; 25% on April 20th, 1908, 
and 50% on May 1st, 1908. A large part of the stock subscribed for was 
not paid until the morning of May llth, 1908. just before the company 
commenced business on that day. Mr. Heinlein made a return to the 
auditor of Belmont county of the $7,500, which he had received as 
agent, and paid the tax thereon. 

1. Was the company required to make return to the county auditor 
under the law for the year 1908? 

2. Was the company liable for any tax for the year 1908? 
3. Was the return of the $7,500 by Mr. Heinlein representing the 

original 10% paid in on stock subscription, properly made by him, or 
should it have been returned by the individual subscribers of stock as 
of the day preceding the second Monday in Apr11, 1908? 

In reply I beg leave to submit the following opinion: 
The answer to all of your questions, it seems to me, is found in section 

2758 of the Revised Statutes, which reads as follows: 

"Every company, association or person not incorporated under any 
law of this state or of the United States. for banking purposes, who 
shall keep an office or other place of business and engage in the business 
of lending money, receiving money on deposit, buying and selling bul
lion, bills of exchange, notes, bonds, stocks or other evidence of indebt
edness with a view to profit shall be deemed a bank, banker or bankers 
within the meaning of this chapter." 
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This section was framed by the legislature with the evident intention of 
including within that chapter all individuals or association of individuals doing 
a banking business in the state of Ohio, but it was not tho intention of the 
legislature to place any duties on banks who were not "doing business," for we 
find the following in this section: "Who shall keep an office or other place of 
business, and engage in the business of lending money, etc." The placing of 
these two phrases in conjunction plainly shows the intention of the legislature 
to have been to require only such banking institutions to comply with the pro· 
visions of this chapter as were actually engaged in banking business at the 
time specified therein for making returns of personal property. 

I am, therefore, of the opinion that as the Bridgeport Bank & Trust Com· 
pany did not actively engage in the banking business until the 11th day of May, 
1908, (1) it was not required to make return to the county auditor under the 
law for the year 1908; (2) it was not liable for any tax for the year 1908, and 
(3) :Mr. Heinlein was not required to return the $7,500 in his hands when 
he did so. 

The duty of listing for taxation the money paid to :\lr. Heinlein on or prior 
to the day preceding the second Monday of April. 1908, by the stockholders of 
said bank rested upon such stockholders. 

Yours very truly, 
u. G. DES::IIAX, 

Attorney General. 

APPROPRIATIONS BY GENERAL ASSE:\IBLY-CONSTRUCTION OF. 

June 11th, 1909. 

Hox. E. l\1. Fl:LLISGTOX, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

The amendment to section 2745 as passed by the last general assem
bly contains this provision: "The auditor of state is hereby directed 
and empowered to draw his warrants on the state treasurer in favor of 
any insurance company which has paid taxes under the provisions of 
section 2745 of the Revised Statutes, when it is made to appear from the 
books and records of the superintendent of insurance that such taxes 
were paid on premiums remitted direct to the home office of the com
P!!:ny. There is hereby appropriated for such purpose from any funds 
in the state treasury not otherwise appropriated, a sum not to exceed 
fifty thousand dollars." 

Query: Is the appropriation attempted to be made in the above 
paragraph such that the auditor of state is authorized to issue a warrant 
on the state treasurer? 

In reply I beg to say section 22 of article II of the constitution is as follows: 

"No money shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law; and no appropriation shall be made 
for a longer period than two years." 

You will observe that this provision of the constitution requires a specific 
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appropriation. The word "specific" is defined in the Century Dictionary when 
used as adjective as something "distinctly named, formulated or determined, as 
a specific sum of money." 

The appropriation made in the above quoted provision by the legislature is 
in this language: "There is hereby appropriated for such purpose from any 
funds in the state treasur)1 not otherwise appropriated a sum not to exceea 
$so,ooo." 

Does this language meet the requirements of section 22, article II of the 
constitution? In other words, is this a "specific" appropriation? The purpose 
for which the appropriation is sought to be made is specified, but no specific 
sum of money is determined. "A sum not to exceed $50,000" is indefinite and 
indeterminate. In fact, the legislature has fixed a maximum, but it has appro
priated no "specific" sum of money. It cannot be said that "a sum not to exceed 
$50,000" is a specific appropriation of $50,000 for the reason that the language 
used conveys no such meaning. Had the legislature intended to appropriate 
$50,000 it would have said "there is hereby appropriated for such purpose from 
any funds in the state treasury not otherwise appropriated the sum of $50,000." 

I am, therefore, of the opinion that the language used by the legislature in 
making this appropriation is insufficient to meet the constitutional requirements, 
and that the auditor of state is unauthorized to draw any warrant on the state 
treasurer against said appropriation. 

Yours very truly, 
U. G. DEXl\IAN, 

Attorney General. 

STATE OIL INSPECTOR-OFFICIAL BOND-PAYMENT OF PREMIUM. 

Premium on official bona of state oil inspector may not be paid out of re
ceipts arising from inspection of oil. 

July 9th, 1909. 

Hox. E. M. FcLLIXGTOX, .Att(Litor of State, Columbus, OhiO. 

DEAR SIR :-I beg to acknowledge recei_pt of your letter of July 2d, in which 
you request my opinion as to the legality of certain disbursements of the state 
oil inspector made by way of current expenses at different periods, beginning 
September 30th, 1906. The payments in question were for premiums on the 
official bond of the oil inspector. 

In my opinion these expenditures were illegal, and should not have been 
paid out of the receipts arising from the inspection of oil. 

The act of April 16th, 1906, 98 0. L. 359, amending sections 395 and 396 
of the Revised Statutes, governed the department of oil inspection during the 
first portion of the period covered by your inquiry. Section 396 thereof pro
vided in part that: 

"The state inspector of oils, shall, before he enters upon the dis
charge of the cluties of his office, * * * execute a bond to the state 
in the sum of $20,000.00 * * * which bond shall be for the use of 
the state of Ohio, and of persons in any way aggrieved or injured by 
the acts or neglect of such state inspector * * *. 

"The state inspector of oils shall receive an annual salary of 
$3,500.00, payable monthly, together with an annual allowance of 
$500.00 for traveling expenses, and $600.00 for stenographer, payable 
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monthly, to be paid out of the moneys received by him * • 
this act. 

under 

"All fees for inspection under this act * * * shall be paid 
* * * to the state inspector of oils * " *. 

"The state inspector of oils shall pay into the state treasury quar· 
terly all moneys received by him directly or through deputy inspectors 
under this act after first paying therefrom all money due him * * * 
under the provisions of this act up to that date." 
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The act of :\lay 9, 1908, 99 0. L. 513, succeeded the act above quoted, and is 
now in force as applicable to the department of oil inspection. Section 2 thereof 
provides in part as follows: 

"Before entering upon the discharge of the duties of his office, the 
state inspector of oils shall * * * execute and deliver a bond to the 
state in the sum of $20,000 * * * ." 

Section 5 provides in part that: 

"The state inspector of oils shall receive an annual salary of 
$3,500.00, which shall be in full for all services performed under this 
act, payable monthly, together with an annual allowance of $600.00 for 
traveling expenses, and $720.00 for stenographer, payable monthly, to 
be paid out of the·moneys received by him under this act." 

Section 9 provides in part that: 

"The state inspector of oils shall pay into the state treasury, quar
terly, all moneys received by him under this act, after first paying there
from all money due him or said deputy inspectors, and all expenses 
incident to the proper conduct of his office under the provisions of this 
act before that date." 

The following considerations support the conclusion above set forth, viz.: 
1. The expenditure in question is not expressly authorized by either of the 

acts above quoted. Public moneys may not be expended in the absence of ex· 
press or implied statutory authority. 

2. The requirement that bond be furnished is not one of the duties of the 
office of state inspector of oils; it is an act of qualification, a condition precedent 
to the exercise by the inspector of the powers and duties of his office; it is an 
act committed by him as a private individual, and not in his official capacity. 
It is a thing which must be done before be enters upon the duties of his office, 

• and iR thus to be classified with the procurement of a commission. Accordingly, 
there would be as much ground for contending that the state should pay the 
commission fee of the inspector as that it should pay the premium on his bond. 

3. The obligation to pay the premium is separate and apart from the obli
gation on the bond itself, and the premium does not constitute the consideration 
for the surety's undertaking. 

Stearns on Suretyship, section 253. 

Therefore, the state. which is the obligee, is a stranger to the agreement 
of the principal to pay the premium to the surety. This consideration would 

11-A. G. 
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operate to exclude the payment of the premium from the catalogue of "expenses 
incident to the proper conduct of his office" should it be sought to justify it 
under that language. 

The disbursements, therefore, should not be allowed. 
Very truly yours, 

w. H. lVfiLLER, 

Assistant Attorney General. 

OHtO PENITENTIARY-TRANSFERRING PRISONER AFTER JUDG::\IENT OF 
CONVICTON REVERSED-cOST OF. 

'H1here prisoner convicted and sentenced to penitentiary by common pleas 
court arul such court reversed by reviewing court cost of transportation of such 
prisoner to custody of sheriff of county to be paid out of cash acco1mt of warden. 

July 16, 1909. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your communication is received in which you make the follow

ing statement of fact and inquiry for the opinion of this department thereon: 

A party is convicted in the common pleas court of a penitentiary of· 
fense and sentenced and committed to the penitentiary. Thereafter a 
reviewing court reverses the judgment of the common pleas court and 
grants a new trial and the warden of the penitentiary returns the per
son to the county from which he came and delivers him into the custody 
of the sheriff. 

Query: (1) In case the prisoner is again convicted and committed to 
the penitentiary, how shall the cost and expense of the warden in 
transporting this prisoner be paid? 

(2) In case the prisoner is acquitted, how shall the cost and ex
pense of the warden in transporting this prisoner be paid? 

Crimes in the state of Ohio are statutory. The costs incident to the trial 
of a person charged with such statutory crime are fixed by statute. 

Section 7366 R. S. provides that: 

"If a new trial is ordered, the warden shall forthwith cause the 
defendant to be conveyed to the jail of the county in which he was con
victed and committed to the custody of the sheriff thereof." 

This section does not provide for the expense incurred by the warden in 
making such conveyance of the prisoner to the jail of the county in which he 
was convicted. Furthermore, I find no other section of the Revised Statutes 
making express provision for such expenditure. This item of expense cannot 
legally be taxed as part of the costs in the trial court, neither can it be legally 
taxed as fees of any officer connected with the trial court or county in which 
the prisoner was convicted. 

It remains, then, to inquire if the warden of the penitentiary has an avail
able fund subject to his order out of which he can legally pay the expense in
curred in making return of the prisoner. The prisoner, when committed to the 

• 
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state penitentiary by sentence of the common pleas court, !Jecomes a lia!Jility of 
the state, and in the aiJsence of express provision to the contrary it would seem 
that the state must bear the expense of the prisoner's return In case of a new 
trial being granted him. The warden of the penitentiary should not be re
quired to bear this expense himself, as an individual, if by any reasonable con
struction the fund can be charged to the statute governing the current expense 
fund subject to the warden's order and providing for the maintenance and in
cidental expenses of the institution. Therefore, I think it is plausible reasoning 
to so construe the statutes relating to the cash account of the warden, and par
ticularly section 7400 Revised Statutes, as allowing and authorizing the warden 
to pay this expense occasioned by the return of the prisoner to the proper county 
out of said fund, and this would be true whether the accused might be acquitted 
or convicted upon new trial. 

Yours very truly, 
w. H. :\1ILLE1l, 

Assistant Attorney General. 

MANNER OF ADVERTISING AND LETTING BIDS FOR PUBLIC BUILDINGS 
-SEC. 782 CONSTRUED. 

April 6, 1909. 

Hox. E. M. FeLLIXGTox. Auditor of State, Columbus, Ohio. 
DEAR Sm:-I have your letter of March 30th in which you submit and 

ask my opinion upon the following facts and questions: 

Kindly give me your opinion on the following proposition involving 
the construction of section 782, Revised Statutes. In this section is 
found in parE:>nthesis the following clause: "Excepting the penitentiary." 

This exception is made to apply in the general appropriation bill 
to the Boys' Industrial School and the Institution fur Feeble-Minded 
Youth. 

I would like to know whether the exception above referred to ex
cepts these institutions from the provisions of the other sections in this 
chapter, or any one of them, in addition to section 782. 

Section 782 of the Revised Statutes, and the sections following this one in the 
chapter in which it appears, 1irescribe the method of advertising for bids and let
ting contracts for the construction of pu!Jiic buildings and structures, and for pro
viding, in substance, that before any contract shall be let the board of trustees 
Rl1all prepare plans, specifications, estimate::,, etc., and these shall be filed for the 
mspection of all persons who wish to bid; and it is further provided how the ad
vertisements shall run and when the bids shall be opened, etc., on those plans. 

In section 782, however, there is an express exception as to the penitentiary, 
and that section provides only for the making of the plans. But in all the 
sections following section 782, those plans are referred to, and, in my opinion, 
the sections following section 78~ do not apply to the penitentiary, in making 
repairs on the same. The appropriation bill in appropriating money for repairR. 
pr new construction at the Boys' Industrial School and at the Institution for 
Feeble-:\linded Youth, provides that with rfference to these two institutions the 
same exreption shall apply in advertising the work as is provided for in sedion 
782 with reference to the penitentiary. 
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· I am, therefore, of the opinion that the exception referred to in your letter 
excepts these two institutions from the provisions of the other sections in the 
chapter, in addition to section 782. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

COLE LAW-REPORTS-FILING OF BY CORPORATION. 

All corporations required to file reports under Cole law doing business in 
this state on or after May 1st, are liable tor tax even though they have ceasea 
to do business before time of annual reports. 

June 28, 1909. 

Hox. E. :\f. FtrLLIXGTox, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your Jetter concerning the above company is received. You 

state in substance that this company went out of business some time in October, 
1908, and inquire whether the company should file its report in May, 1909, and 
pay the excise tax under the Cole law for the current year. 

The Cole law provides that any person or personjl, joint stock associations, 
or corporations enumerated therein, doing business in this state, shall annually, 
between the 1st and 31st days of May, file with the auditor of state a statement 
showing, among other things, the gross receipts of the company for the year 
then next preceding the first day of May. This statement or report is submitted 
to the state board of appraisers and assessors, who determine the gross receipts 
of the company. It then becomes the duty of the auditor of state in the month 
of November, annually, to charge and collect thereon a fee in the nature of an 
excise tax of one per cent. upon the gross receipts of the company. 

I am, therefore, of the opinion that all companies required to file reports 
and pay excise taxes under the Cole law, doing business in this state on or after 
tho 1st day of May of any year are liable for the excise tax even though they 
may have ceased to do business before the time of filing the annual report or 
paying the annual excise tax. State v. Rodecker, 145 Mo. 450. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

PAINE LAW-DIRECTOR OF PUBLIC SAFETY-AUTHORITY TO DRAW 
VOUCHERS. 

Director of public safely appointed by mayor 1mder section 146 Paine law 
is lawful and proper authority to draw ,;ouchers for department of public safety; 
former board of pnblic safety has no authority after August 1, 1909. 

August 19, 1909. 

Hox. E. M. Fui~LIXGTOX, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I have your letter of August 17th, requesting my opinion upon 

the following facts and questions submitted to you by Foster G. Burdell, di
rector of public safety for the city of Columbus: 
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"""Lnder the provisions of the Paine law, ~Iayor Charles A. Bond, of 
the city of Columlms, on August 1, 19119, appointed me the director of 
public safety for the said eity of Columbus and abolished the old board 
of public safety. 

"":\Ir. Connor, who was a member of the board of public safety, still 
insists upon acting in this capacity, signing pay-rolls, etc., upon the 
ground that the old board of public safety is still in existence. 

"The city auditor and city tr(asurer refuse to honor vouches signed 
by me as the director of public safety under the Paine law. I would like 
an opinion from your department as to whether vouchers signed by me 
as the director of public safety should be honored by the city auditor 
and city treasurer, and also whether vouchers signed by me as the di
rector of public safety and :Mr. Connor as director of the board of public 
safety are legal and should be paid by the city auditor and city treas
urer?" 

165 

The facts and questions above quoted from Mr. Burdell require a construc
tion of the Paine law, and particularly that portion of it providing for the direc
tor of public safety. The last section-section 3-of this law reads as follows: 

"Section 3. This act shall take effect and be in full force on and 
after August 1, 1909, provided that all elected officers shall serve out 
the terms for which they have been elected, except that the provisions 
of sections 157, 158, 159, 160, 161, 162, 163, 164 and 165 shall be in full 
force and effect from and after January 1, 1910." 

The Paine law amends sections 129, 131, 138, 139, 140, 141, 144, 145, 146, 
147, 153, 154 and 227 of the original code, in addition to the sections specifically 
mentioned in the above quoted section 3, and it supplements original section 
154 by adding two new Rections, namely, section 154-a and section 154-b. 

The last section in the Paine Jaw-section 3-as quoted above, provides in 
effect that thfl whole act; that is, the whole Paine law, shall tal{e effect and 
be in full force on and after August 1, 1909, except that all elected officers of 
the cities shall serve out the terms for which they have been elected, namely: 
tb~ balance of this year, 1909, and except further that the provisions of sections 
157, 158, 159, 160, 161, 162, 164 and 165 as amended in the Paine Bill, shall not 
take effect until January 1, 1910. Section 163, as mentioned in this last section 
3 of the act is not amended by the Paine Bill, and the number "163," included in 
section 3 as above quoted, was undoubtedly placed there through mistake; but, 
in any event, it bas nothing to do with the question in hand. 

The amended sections, therefore, in the Paine Bill which took effect August 
1, 1909, undPr the language of section 3 of the act as above quoted, are sections 
129, 131, J38, 139, 140, 141, 14-1, 145, 146, 147, 153, 154 and the supplemental 
sections to 154, namely: 154-a and 154-b. Sections 146, 147, 153 and 154 as amend· 
ed in the Paine Bill, and which, according to the last section (section 3) of the 
bill, took Effert and came into full force on August 1, 1909, read as follows: 

. . 
"In every city there shall be a department of public safety which 

shall be administered by a director of public safety. The director of 
public Rafety shall be an elector of the city and he shall be appointed 
by the mayor and shall serve until his successor is appointed and 
.aualified. 

. "The director of public safety shall be the chief administrative au-
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thority of the fire, police, charity, correction and building departments 
and shall have all powers and duties connected with and incident to the 
appo:ntment, regulation and government of these departments, except 
as otherwis3 provided by law_ He shall make all contracts in the name 
of the city with reference to the ml;lnagement of these departments, and 
for the erection or repair of all buildings or improvements in connection 
with said departments and for the purchase of all supplies necessary 
for said departments, subject to the restrictions imposed by Jaw_ 

"He shall manage and make all contracts in reference to the police 
stations, fire houses, cemeteriEs, and reform schools, houses of correc
tion, infirmaries, hospitals, work housEs, farms, pest houses, and all other 
charitable and reformatory institutions now or hereafter established 
and maintained. And in the control and supervision ,of such institu
tions, said director shall be governed so far as consistent with this 
act by the provisions of sections 2050, 2051, 2052, 2053, 2053-1, 2053-2, 
2054, 2055, 2056, 2057, 2058, 2059, 2060, 2061, 2062, 2063, 2064, 2065, 2067, 
2068, 2069, 2070, 2071, 2072, 2073, 2074, 2075, 2076, 2077. 2078, 2081, 2092, 
2093, 2094, 2099, 2100, 2102, ·2105, 2106, 2165, 2168, 2169, 2171 and 2172, 
of the Revised Statutes of Ohio. 

"The director of public safety shall classify the service in the police 
and tire departments in conformity with the ordinance of council de
termining the number of persons to be employed therein, and shall make 
all rules for the regulation and discipline of such. departments except as 
otherwise provided in this act. 

"The director of public safety shall have power to make all con
tracts and expenditures of money for acquiring lands for the erecUon or 
repairing of station houses, police stations, fire department buildings, 
fire cisterns, and plugs that may be required, and for the purchase of 
engines, apparatus, and all other supplies necessary for the police and 
fire departments, and for all other undertakings and departments under 
the supervision of the department of public safety; provided that no 
obligation involving an expEnditure of more than five hundred dollars 
shall be created except when first authorized and directed by ordinance 
of council. In maldng, altering or modifying such contracts, the direc
tor of public safety shall be governed by the provisions of section 143 
hEreof, except that all bids shall be filed with and opened by the di
rector of public safety. 

"He shall make no sale or disposition of any property belonging 
to the city without first being authorized by resolution or ordinance of 
the city council." 

Section 146 just quoted provides that there shall be a department of public 
safety in every city, which shall be administered by a director of public safety; 
that he shall be appointed by the mayor and shall serve until his successor is 
appointed and qualified. 

Sections 147, 153 and 154 define many of his duties, and, as above stated, 
these sections all went into effect and full force on and after August 1, 1909, 
and my conclusion is that beginning with that day, August 1, 1909, the boards 
of public safety in the various cities of the state were abolished, and that it 
was the duty of the mayor in each city to appoint a director of public safety, 
under section 146 as above quoted, and that, beginning with that day, the 
boards of public safety in office up to that time had no further powers, nor 
could they exercise any further duties under the law. 
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It would seem t!Jere can be no doubt about the correctness of this con
clusion, not only IJecause of the fact that the last section of the Paine Bill, sec
tion :.:, puts all of the amended sections from 129 up to and including 154, 
into full force and operation on August 1. 1!:109, IJut from the further fact that 
the proviso in this last section ;} retains certain officers, namely: all elected 
officers, in office to sen·e out the terms for which they have been elected. Such 
elEcted officers are, of course, the mayor, president and members of council, 
boards of public service, city auditor, city treasurer, city solicitor, etc. The 
boards of public safety are appointed officers, but the statute does not provide 
tbat they shall remain in office during the term for which they were appointed. 

In my opinion, therefore, the city auditor and city treasurer in each city, 
should lu;nor and pay vouchers signed by the director of public safety appointed 
by rL, mayor, under said section 146, as quoted herein, assuming, of course, that 
such vouchers are drawn for lawful purposes. In other words, such director 
is the lawful and proper officer to draw vouchers in the department of public 
safety for such purposes as the law requires. The former boards of public 
safety have no authority under the law. A voucher signed for a lawful purpose 
by the director of public safety appointed under said section 146, is a valid 
voucher. If a person, or persons, formerly a member, or members, of the board 
of 111:hlic safety, should see fit to sign such vouchers along with such director 
of public safety so appointed, that action on the part of such persons will aut 
affect the voucher one way or another. The signing and issuing of the voucher 
by the director of public saf<:ty so appointed, under section 146, is the only au
thoritative action. 

The question submitted pr~sents another which I deem it my duty to suggest 
and answer at this time, namely: the question whether members of the former 
boards of public safety should be paid their salaries where they, for any reason, 
are still assuming to act, and on this question my opinion is that, since these 
boards were abolished by the Paine law, beginning with August 1, 1909, it will 
not be legal for them to draw any salary from that time on, and for that reason 
neither the city auditor nor the city treasurer should honor or pay any voucher 
for such salaries. Very truly yours, 

u. G. DE:'CIIAS, 
Attorney General. 

BOND OF ASSISTANT QUARTER:\IASTER GENERAL-PRE:\IIU::.\1: NOT TO 
BE PAID BY STATE. 

August 30, 1909. 

Hox. E. :\1. Ft'LLI:'iGTOX, Auditor of State, Columbus, Ohio. 

Dt:An Su::-Your letter of August 26th requests my opinion as to the legality 
of a voucher presented to your department by the Illinois Surety Company for 
the premium on the official bond of the assistant quartermaster general and dis
bursing officer in the department of the adjutant general. 

The bond described in .your Jetter is evidently given in compliance with 
section 14 of the act of congress passed .June 21, 1903, which directs the gov, 
ernors of the several states and territories to designate officers of their com
mand as disbursing officers for the purpose of distributing among the several 
states and territories the sums appropriated in accordance with the provisions 
of that act by the 'federal congress. 

Surety company bonds are not required by the act or by the army regulatiOl'S 
(see paragraph 566 of the latter), but are permitted thereby (paragraph 571). 
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Inasmuch as the assistant quartermaster general as disbursing officer could have 
secured a personal bond under the federal laws and regulations, I am of the 
opinion that the premium on his surety company bond is not payable out of 
the funds appropriated for the use of the adjutant general's department by the 
general assembly of the state of Ohio, although the duty to give bond is imposed 
upon him as an officer, and although in discharging this duty he and his su
periors are vested with discretion as to the sufficiency of the bond to be fur
nished. I therefore advise that the voucher described by you be not honored. 

Yours very truly, 
u. G. DENJIIA:"f, 

Attorney General. 

LIQUOR TAX-COUNTY AUDITOR-DUTY TO ACCEPT APPLICATION TO 
ENGAGE IN BUSINESS. 

County auditor may not accept application to engage in liquor business where 
applicant has violatecl provisions of Dean law, and auditor in dry county should 
not accept application to engage in liquor business. 

September 13, 1909. 

~oN. E. M. FuLLIXGTo:>~, Auditor of State, Columbus, Ohio. 
DEAR Sm:-You request my opinion upon the following questions: 

1st. Is it the duty of the auditor of a county, made dry on account 
of a Rose local option election, to acc&pt the application of a person to 
engage in the liquor business and certify the same to the county treas
urer befo-re the person has violated the law by engaging in the sale of 
liquor within the dry territory? 

2nd. May the county auditor refuse a license to a saloon-keeper 
who has violated any of the provisions of the Dean law? 

The Dow-Ail\in law in its present form contains no provision respecting the 
filing of an application on the part of a person who desires to engage in the 
business of trafficking in intoxicating liquors. The following are all the pro
visions of the law with respect to the commencement of such a business during 
the tax year and the duties of the county auditor in the premises: 

Sec. 3, sec. 4364-11 R. S.: 

"When such business shall be commenced in any year after the 
fourth Monday in May, such assessmEnt shall be proportional in amount 
to the remainder of the assessment year * * and b~ payable upon the 
date of such commencement "' * *" 

Sec. 5. Sec. 4364-13 R. S.: 

"* • If any assessment afor~said shall not be paid when due there 
shall be added a penalty thereto of twenty per centum which shall be 
collected therewith." 

Sec. 4364-14 (sec. 6) R. S.: 

"* * * Upon receiving satisfactory information of any such 
businEss liable to assessment '" * not returned by the assessor (the 
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<"ounty auditor) shall forthwith enter the Ham~> upon RU<"h !llllllieate 
ami upon thp connty tr!'UHurer'R <"OilY thPreon." 

Hi f) 

Inasmuch as the statutes ahon• quoted impose no mandatory duty upon the 
auditor to accept an applieation, i. e., a statemEnt of intention to engage in the 
business before the business is actually begun, I am of the opinion that in a 
dry county the county auditor not only need not, but should not comply with 
the request that such a business be placed upon th3 duplicate. So to comply 
would seem in a sense to sanction a traffic illegal under the law and by the de· 
cision of the electors. l.:"pon broad grounds of public policy, ther<fore, the auditor 
should not only refuse to honor a so-called application to be placed upon the 
tax duplicate, but he should in no event cause an assessment to be placed against 
a person under the Dow law until the local option law has been violated. 

With respect to your second question, I may say that I have examined the 
Dean law (100 0. L. 89) and find therein no specific authority in the county 
auditor to refuse a license to a saloon-keep::r for any reason whatever. The 
word "license" is a misnomer. Doubtless it is anticipated that an application 
similar to that described in your first question may be made by the person who 
has violated the act last above cited. In case such an application is made, the 
situation thus presented would be substantially identical with that supposed in 
your first question, and the duties of the auditor would, in Il!Y judgmPnt, !Je 
the same in both instances. Yours very truly, 

U. G. DE.:;~IAN, 
Attorney General. 

STATE ARMORY BOARD-EXPENSES AND SALARY OF ~:!:EMBERS. 

Per diem and expenses of state armory board may not be paid, from appro
priation of 0. N. G. tor inspection ana examination when such services were 
rendered, solely on authority of being member of board. 

September 20, 1909. 

Hox. E. ~1. Ft:LLI:>u'l'oX. A.zttlitor of Stale, Columbus. Ohio. 

D~;AR SIR:-I beg to acknowledge receipt of the followins; letter from you 
under date of S:;ptember 16th: 

"There has been submitted to this department by the adjutant gen
eral a bill of Col. B. L. Bargar, member of the state armory board, for 
per diem and expens~s incurred by him in the performance of the 
duties entailed on that board. The arljntant general requests payment 
of this bill out of the appropriation for the Ohio National Guard for 
'Inspections and Examinations' (Ohio Laws 100, page 31). In support 
of this request, reference is made to an act, known as the state armory 
board law (Ohio Laws 100, page 25, sections 3084 and 3085, Revised 
Statutes). 

"Please advise me if, in your opinion, payment of this bill can be 
made from the item in the !Jill above referred to on authority of the 
adjutant general." 

An examination of the entire act found in 100 0. L. 25, being the state 
armory board act, so-called, discloses that the function of the board thereby 
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created relates exclusively to the management, care and maintenance of armories 
provided and maintained by the expenditure of a fund known as the "state 
armory fund," not available until after January 1, 1910, and such moneys as may 
come into the hands of the board from donations. No provision is therein made 
for inspection of such armories by military officers, nor, in short, for the exer
cise of any control, save that over the construction and business management 
of such armories. I have heretofore held, in this connection, that, at the time 
the act was passed and until after January 1, 1910, the armory board could 
exercise no power what(;ver, save in the expenditure of the moneys received 
from donations, etc. 

From this conclusion the further conclusion follows that section 3085, which 
provides for the inspection of existing armories, remains in force, at least until 
January 1, 1910. That section is in part as follows: 

"The state, acting through the adjutant general, * * shall pr(r 
vide for each organization a suitable armory * * which armory shall 
be inspected and approved by an officer detailed by the commander-in
chief, whose report shall be filed in the office of the adjutant general 
* * and the sum of seven hundred dollars shall be paid to the adjutant 
general each year to pay for the expenses of inspecting such armories, 
* * which sum shall be provided for by general appropriation * * " 

This general appropriation appears to be carried in the appropriation act 
found in 100 0. L. 30-31 and from the statement in your letter I assume that 
the item for "inspections and examinations" constitutes the fund from which 
the seven hundred dollars, payable under section 3085, should be taken. 

Putting it in another way, the service of inspection is not one which, at 
present, devolves upon the members of the state armory board as such members; 
it is the duty of the adjutant general to detail officers to make such inspection 
of existing armories under section 3085; and for such service officers so detailed 
are entitled to ('Ompensation as provided by Jaw. Section 3084 R. S. provides for 
the compensation of officers detailed upon inspection duty.· 

Payment of Colonel Barger's bill, as mentioned in your letter, cannot there
fore be made by the adjutant general from the appropriation made under 100 
0. L. p. 31 for "inspections and examinations" for the reason that from your 
letter it appears that he was never detailed by the adjutant general to make the 
inspections in question, but it does appear, on the contrary, that he simply 
made such inspections as a member of the state armory board. If, prior to 
the making of such inspections, the commander-in-chief had detailed Colonel 
Barger or any other officer, as provided under section 3085, to make such in
spections the expenses incurred on such inspections could have been paid from 
the fund in question; but since it appears that no such detail was made and 
that the officer procEeded in the matter as a member of the state armory board, 
there is no way in which he can be reimbursed except through a future appro
priation by the general assembly. 

Yours very truly, 
u. G. DES~IAS, 

Attorney General. 
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IXTOXICATIXG LIQCOR-APPLICATIOX TO SELL-QCALIFICATIOX OF 
APPLICAXT. 

Aa applimnt tc/u, desires to engage in sale of intoxicating liquors i~terc!y 

answerilllf tllat ''first papers llat·e fJPeil tal<en out"" does not f'Oul[Jly witll u,..t i11 

100 0. L. 89. 
A li'Oman may be an unnaturalized resident. 

October 15, 1909. 

Hox. E. :11. Ft:r.LIXGTOX. Auditor of State, Columbus, Ohio. 
DEAR Sm:-1 am in receipt from you, with request for an opm10n thereon, 

inquiries submitted to you by Hon. D. T. Davies, Jr .. auditor of Lucas county, 
Ohio, as follows: 

First: Under section 5, in maliing application for the privilege to 
engage in the sale of intoxicating liquors as provided for in section 5 of 
an act providing against the evils r.osulting from the trafficldng in in
toxicating liquors, as amended 100 0. L. 89, is the requirement thereof 
met with when the reply is that "first papers have been taken out?" 

Second: Can a woman b8 an unnaturalized resident? 

Replying thereto I beg to say that question one of section 5 referred to in 
your first inquiry is as follows: 

"Are you or if a firm, is any member of your firm an alien or an 
unnaturalized resident of the United StatEs?" 

The said section 5 also contains the following provision: 

"And if, after one year from the passage of this act any of the 
questions, number one to five aforesaid, be answEred in the affirmative. 
or if said person, corporation or co-partnership shall fail or refuse to 
answer the s:tme and sign and verify them before such assessor then, 
if thereafter said person, co-pat·tnership or corporation shall engage in 
the sale, giving away or furnishing intoxicating liquor as a beverage, 
he (or if a firm, the members of the firm or if a corporation the officers 
of such corporation) shall be guilty of a misdemeanor, etc." 

Section 4 of the naturalization acl of June 29, 1906, U. S. Statutes 1905-6 
part one, page 596, provides the manner in which an alien may be admitted 
to become a citiz<n of the United States. 

It is clear from a reading of this section that his declaration on oath to 
the cler){ of the proper court that it is his bona fide intention to become a citi
zen of the United States, and "taking out his first papers" does not make him a 
naturalized resident of the United States. He is an unnaturalized resident of the 
United States until he has, after full time has elapsed as provided for in said 
section, taken the final oath prescribed therein to be administered to such 
applicant for citizenship, and further and subsequent to this oath not until the 
court is satisfied that 

"immediately preceding the date of his application he has resided con
tinuously within the United States five years at least, and within the 
state or territory where such court is at the time held one year at least, 
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and that he has behaved as a man of good moral character, attached to 
the principles Df the constitution of the United States and well disposed 
to the good order and happiness of the same. In addition to the oath 
of the applicant the testimony of at least two witnesses, citizens of the 
United States, as to the facts of residence, moral character, and attach
ment to the principles of the constitution shaH be required, and the name, 
.place of residence and occupation of each witness shaH be set forth 
in the record." 

Therefore, an applicant for the privilege of selltng intoxicating liquors 
within this state, answering that he has taken out his first papers, or failing to 
answer such question thereby shows his disqualification to engage in such busi
ness. If a member of a firm or partnership proposing to engage in the business 
of selling intoxicating liquors is not a naturalized resident of the United States, 
as above defined, and therefore a citizen, then said partnership may not engage 
in said business. 

In reply to your second inquiry as to whether a woman· may be an un
naturalized resident, it is first necessary to determine the meaning of "un
naturalized resident" as used in the statute under consideration. In Bouvier's 
Law Dictionary the word "resident' is defined as "one who has his residence in 
a place." In consideration of this act this definition may be applied as mean
ing the place where a person dwells or abides and does not necessarily mean a 
citizen in a legal sense. 

From this conclusion an "unnaturalized resident," as used in the act, 
may be defined as a person of foreign birth who has not become a citizen by 
adoption or naturalization, as distinguished from a native-born or natural born 
citizen or from a naturalized citizen, and it is applicable to both men and women. 

Yours very truly, 
U. G. DE~l\IAN, 

Attorney General. 

QUADRENNIAl~ APPRAISE?.IENT ACT-SERVICES EXPERT ASSISTANTS 
MAY RENDER BOARD OF ASSESSORS. 

November 24, 1909. 

Hox. E. M. FnLLIXGTOX, Auditor of State, Oolmnbus, Ohio. 

DEAn Sm:-Your communication is received in which you submit the fol
lowing inquiry: 

Senate bill No. 99, to provide for the election of assessors of real 
property, contains in section 7 thereof this provision: "Any board of 
real estate assessors in any city, elected under the provisions of this act, 
which shall deem it necessary to enable them to complete within the 
time herein prescribed the proper listing and valuation of the real prop
erty within such municipality, shall have power to employ a chief clerk 
and Employ such expert assislants as such board may deem necessary." 

Query: What is meant by "expert assistants?" ::\lay such assist
ants be employed to gather information respecting the value of prop
erty to be assessed, and perform such other services as are necessary 
to assist the board in arriving at a proper valuation of the real estate 
of the city? 
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The above quoted provision of section 7 of the bill expressly provides that 
said board shall have the power to employ a chief clerk and appoint expert 
assistants for the purpose of enabling them "to complete within the time herein 
prescribed the proper listing and valuation of the real property within such 
municipality." It follows, therefore, that such expert assistants so appointed 
will be authorized to assist under the direction of the board of real estate asses
sors in listing and valuing the real property within the municipality. 

Yours very truly, 
u. G. DE~CIL\.X, 

Attorney General. 

DAIRY AND FOOD CO::.\DIISSIO~ER-LIQUOR TAX INSPECTORS' APPRO
PRIATION--CONSTRUCTION OF. 

November 24, 1909. 

Hox. E. ~1. FrLLIXGTox, Auditor of State, Columbus, Ohio. 

DEAR Sm:-I have your letter of November 17th, enclosing the letter of 
R. W. Dunlap, dairy and food commissioner, in which ::.\1r. Dunlap inquires 
whether the appropriation for "salaries of twelve deputy inspectors for the col
lection of the liquor tax under the Cain law at $1,300.00-$15,600.00," may be 
used to pay salaries of more than twelve deputy inspectors at any one time. 

::.\1r. Dunlap in his letter states that at the time this appropriation became 
available and for some time thereafter there were fewer than twelve deputy 
inspectors in his department and that consequently the compensation of the full 
force of twelve inspectors payable from now until the end of the first quarter 
of the current fiscal year if paid out of this fund will not exhaust the same. 
He also states that during the remaindu of the first quarter of the fiscal year 
tilere will be such additional work for inspectors to perform under the Cain ~w 
ss to make it desirable, if legal, to employ additional inspectors and to pay 
their compensation out of the balance of the fund without, of course, exceed
ing the amount appropriated. You request my opinion on the query thus pre
sented. 

Neither the Cain law, so called, being section 4364-14a R. S., nor the act 
relating to the powers and duties of the dairy and food commissioner, section 
409-10 R. S., limits the number of deputy inspectors which the dairy and food 
commissioner may appoint. The latter section expressly confers upon the dairy 
and food commisioner the power ''to employ such * * inspectors * * * as 
may by him be deemed necessary for the proper enforcement of the laws, their 
compensation to be fixed by the commissioner." 

The appropriation law, which is, of course, a general statute having force 
and di!nlitY equal to that of the sections of the Revised Statutes above quoted, 
~houl<l, in my judgment, be construed so as to accord with those sections. Three 
limitations upon the power of the inspector are imposed by the act, viz: 

1. That the aggregate amount of SJ.Iaries paid shall not exceed $15,000. 
2. That no deputy inst>eetor shall receive a salary in excess of $1,300 per 

annum. 
., 
"'· That no mor;• than twelve inspectorships for the whole year may be 

<'rPatecl by the eommissioner. 
However, if the commissioner sees fit to create only six additional inspec

torships during a portion of the year he may, in my judgment, appoint m1:>re 
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than twelve for the balance of the year so long as the foregoing limitations are 
not violated. 

I therefore conclude that with the foregoing qualifications the query of ::\Ir. 
Dunlap should be answered in the affirmative. 

Yours very truly, 
u. G. DEX::I!AX, 

Attorney General. 

LIBRARY TRUSTEES--PAYMENT OF EXPENSES OF LIBRARIAN TO CON· 
GRESS OF LIBRARIANS. 

November 29, 1909. 

· Hox. E. M. FULLIXGTOX. Auditor of State, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of October 11th, in 

which you request my opinion as to the authority of the bo:otrd of library trustees 
of the city of Toledo to send their librarian to a congress of librarians and to 
pay his expenses actually incurred in attendance therEat. 

In my opinion, section 4002-23 R. S. confers upon the board of trustees of 
the Toledo library very broad discretion in the matter of the expenditure of the 
funds in its control to the end that "the spirit and intent of this act in estab
lishing and maintaining the best public library and reading-room within the 
means at their disposal" may be carried out. I do not believe that so long as 
this discretion is not abused it may be disturbed and I am satisfied that the 
case constitutes an apparent, though not a real, exception to the rule that public 
moneys may not be disbursed save under authority of specific provisions of 
Jaw. In other words, the broad and general language of the section cited is 
sufficient authority for the expenditure in question. 

I herewith return the letter of Mr. Swayne, as requested by you. 
Yours very truly, 

u. G. DEXJIIAX, 

Attorney General. 

GIRLS' INDUSTRIAL HO::\iE-PAROLE OFFICERS-APPOINTMENT AND 
EXPENSES OF. 

Trustees of Girls' Industrial Home only authorized to appoint one parole 
officer. Salary and expenses ot such officer nwy not be paid ou.t of appropriation 
tor transportation and prosecution of convicts. 

December 13, 1909. 

Hox. E. M. Feu.rxaTox, Auditor of State, Columbus, Ohio. 

DEAll Sm:-Your communication is received in which you submit the fol
lowing statement of facts with a request for an opinion thereon: 

The board of trustees of the Girl's Industrial Home have appointed 
two parole officers, to-wit. Laura A. Marlow and Maie Runyan. The 
duties of said officers are to find suitable homes for the girls committed 
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to the Girls' Industrial Home. The itemized statements for salary and 
expenses of each of these officers have been pres_ nted to your depart
ment for payment. 

Upon this statement of facts you submit the following questions: 

1. Is the board of trustees of the Girls' Industrial Home authorized 
to apj:oint more than one parole officer? 

2. Should the salary and expenses of a parole officer or officers for 
the Girls' Industrial Home be paid out of the appropriation for prosecu
tion and transportation of convicts? 

1 ii) 

In reply I heg to say chapter 12, title 5 of the Revised Statutes, which re
lates to the Girls' Industrial Home, contains no provision for the appointment 
of a parole officer for said institution, neither is there any provision for paroling 
the girls committed thereto, and I understand, as a matter of fact, no girls are 
paroled. However, section 33 of the juvenile act. passed April 2::!, 1908, ( 99 0. L. 
192) does require the board of trustees of the Girls' Industrial Home 

"To maintain an agent of such institution, whose duty it shall be 
to examine the home of children parolefl from such institution for the 
purpose of ascertaining and reporting to said board of trustees whether 
they are suitable homes; to assist children paroled or discharged from 
such institution jn finding suitable employment, and to maintain a 
friendly supervision over paroled inmates during the continuance of 
their parole; such ag<nt shaiJ hold office subject to the pleasure of the 
board * * * and shall receive such compensation as such board may 
determine out of any funds appropriated for such institution applicable 
thereto." 

Section 9 of the probationary act, passed May 9, 1908, (99 0. L. 339) is as 
follows: 

"The auditor of state shall issue his warrant upon the state treas
urer to pay from the appropriation for conviction and transportation 
of convicts, the salaries and necessary expenses of the field officers, 
upon presentation of itemized vouchers properly approved by the board 
of managers. In the same manner shall be paid the salaries and ex
penses of the parole officers of the boys' industrial school and the girls' 
industrial home." 

While this section provides for the payment of parole officers for both the 
boys' industrial school and the girls' industrial home, yet in the conduct of the 
two institutions there is a radical difference in regard to the parole of inmates. 
In the boys' industrial schools, boys, under certain conditions. are permitted to 
go on parole from the institution, while at the girls' industrial home the girls 
are indentured and placed in suitable homes. While the duties of the agent 
requirecl to be maintained by the board of trustees of the girls' industrial 
home ar<! to examine the homes of the children paroled from the institution, yet 
as a matter of fart no girls are paroled therefrom, and in my judgment such 
agent is not a parole officer within the meaning of section 9 of the probationary 
act. 

I am, therefore, of the opinion that the board of trustees of the girh;' in
dustrial home are not authorized to appoint twf.'! parQI~ officers. but they may, 
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and in fact are required by section 33 of the juvenile act to maintain an agent 
whos::! duties are prescribed in said section, and to pay the compensation of such 
agent "out of any funds appropriated for said institution applicable thereto." 
It follows, therefore, that you may not pay either of the itemized statements sub
mitted to you out of the appropriation for prosecution and transportation of 
convicts. You may, however, pay the compensation of one agent out of any 
fund appropriated for the girls' industrial home that is applicable thereto. 

I herewith enclose papers. Yours very truly, 
U. G. DENMAN, 

Attorney General. 

LIQUOR TAX-PENALTY-MANNER OF COMPUTING. 

December 17, 1909. 

RoN. E. M. Fvr.Lili"GTox, Audiior ot State, Columbus, Ohio. 

DEAR Sue-Your communication is received in which you submit the fol
lowing inquiry: 

UndEr the provisions of section 4364-14a Revised Statutes, does the 
20% penalty therein provided attach to the total assessment due for 
balance of year from date of assessment or does it apply only to amount 
of assessment due from date of assessment to time of discontinuance, 
or, in other words, if the total assessment for balance of year from date 
of assessment is $800, and it is shown that a discontinuance would re
quire only the minimum of $200, would the 20% penalty to be collected 
apply to the $800 or to the $200? 

In reply, I beg to say section 4364-14a R. S. is in part as follows: 

"The assistant commissioners and inspectors appointed by the dairy 
and food commissioner under section 409·10 of the Revised Statutes of 
Ohio, in addition to their duties under that section shall de
termine from information furnished by the auditor of state or 
by personal visitation or otherwise, the names of all persons, firms 
or corporations liable to such assessment or increased assessment not 
already on the duplicate, and forthwith report the same to the auditor 
of state, together with a description of the real estate upon which such 
business is carried on; and thereupon the auditor of state shall cause 
the same to be entered upon the assessment duplicate of the proper 
county by the auditor thereof, together with the penalty of twenty per 
centum, which shall be collected the same as other assessments." 

Under this provision the auditor of state is required to give the auditor of 
the proper county to place the proper assEssment for the remainder of the year 
on the duplicate together wit)l the penalty of twenty percentum. It is evident 
that no refunder can be made as is authorized by law until after such assess
ment and penalty is paid into the county treasury. After that is done the 
county auditor, under the provisions of section 4364-11, 

"\Vhenever any person, corporation or co-partnership engaged in 
such business who has l)eeu assessed as aforesaid, and 1oho has paid the 
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full a111ount of said assessl,!ent discontinues such business, the county 
auditor upon being satisfied of that fact, shall issue to such person, cor
poration or copartnership a refunding order for a proportionate amount 
of said assessment, so paid, but in no case shall the the amount of such 
assessment retained be less than $200.00." 

177 

This provision only authorizes a refunder of a proportionate amount of the 
tax or assessment and cannot, in my judgment, apply to the penalty. It follows, 
thtrefore, in the instance cited in your inquiry that the penalty will attach to the 
$800, and after the $800 together with the penalty of $160 is paid into the county 
treasury, the county auditor may issue a refunding order as provided in section 
4364-11 for a proportionate amount of the said $800 so paid, but may not refund 
any r.art of the $160 penalty. This conclusion is sustained in the case of Simpson 
v. Serviss, 3 0. C. C. 433. Yours very truly, 

u. G. DE~::UA~. 
Attorney General. 

TAXES AND TAXATION-BEQUEST FOR REPAIR OF CHURCH BUILDINGS 
AND CE:\iE'fERY .. 

A bequest tor repairs for church buildings and cemetery is taxable, as it 
does not come within statutory exemption. 

December 30, 1909. 

Hox. E. M. FULLINGTOX, Auditor of State, Columbus, Ohio. 
DEAR Sm:-You refer to this department with a request for a written opinion 

thereon inquiries submitted to you by H. A. Buerhaus, auditor of Muskingum 
county, as follows: 

;<Are the bequests devised in the following item of a will exempt 
from taxation under the laws of this state? 

··Item 4. I devise and bequeath to the trustees of the Goshen Bapitst 
church for the support of the ministry of said church, one thousand dol
lars, the interest only to be used for said purpose, the principal to ba 
held in trust for said church. Also five hundred dollars as a permanent 
fund, the interest thereof to be used for keeping up the repairs on said 
church buildings and the cemetery contiguous thereto. If the said 
church ever be abandoned or ceasa to exist, then said bequest to be re
turned to my heirs." 

After providing for taxing property generally by uniform rule the consti
tution, articlfl 12, section 2 provides: 

"* * but burying grounds, public school houses, houses used ex
clusively for public worship, institutions of purely public charity, public 
property used exclusively for any public purpose, and personal property, 
to an amount not exceeding in value iwo hundred dollars, for each in
dividual, may, by general laws, be exempted from taxation; but all 
such laws shall be subjzct to alteration or repeal; * *." 

From this it appears that the constitution is not self-operative, and no 
property is exempt until the general as!>embly has, by general law, so provided. 

12--A. G. 
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Exemptions are always strictly construed against the claimant. Exemptions 
from taxation are never implied. Even in cases where it is claimed that there 
has been an express grant of exemption, it is an invariable rule that further 
presumption must be in favor of the continuance of the taxing power and against 
any surrender thereof. 

Erie Railroad Co. v. Pa., 21 Wallace, 498. 
Cincinnati College v. State, 19 Ohio, llO. 
New Orleans, etc., R. R. Co. v. N. 0., 143 U. S. 192. 

The general assembly has exempted from taxation by the enactment of sec
tion 2732 Revised Statutes the following property: 

"All public school houses, and houses used exclusively for public 
worship, the bool's and furniture therein, and the grounds attached to 
such buildings necessary for the proper occupancy, use and enjoyment 
of the same and not Ieas€d'Or otherwise used with a view to profit * *." 

In my opinion, the $1,000 bequest made in item four of this will is not 
exempt from taxation under this or any other section of the Revised Statutes 
of Ohio. The use of this bequest is not to be exclusively for public worship. 

The supreme court of Ohio, in the case of Gerke v. Purcell, 25 0. S. 229, in 
const'ruing this section above quoted from, and which at that time contained 
the same language as it now does as r-~lating to this subject, laid down the fol· 
lowing rule in paragraph 10 of the syllabus: 

"A parsonage, although built on ground which might otherwise be 
exempt as attached to the church edifice, does not come within the ex
(mption. The ground in such case is appropriated to a new and differ
ent use. Instead of being used exclusively for public worship, it be
comes a place of private residence. The exemption is not of such houses 
as may be used for thz support of public worship, but of houses used 
exclusively as places of public worship.'' 

This holding of the court has not since been changed. The court here dis
tinguished between "support and public worship" and "houses used exclusively 
as places of public worship.''. 

The qu€'stion as to the $500 bequest to be used for keeping up the repairs 
on said church building and the cemetery contiguous thereto is unlike the $1,000 
bequest, because of the provision contained in section 3571 Revised Statutes, 
providing that: 

"A company or association incorporated for cemetery purposes may 
purchaEe, appropriate or take by gift or devise, and hold, not exceed
ing one hundred acres of land; also, any gift or devise, or any gift or 
devise in trust for the use of cemetery purposes, or the income from 
any such gift or devise for such cemetery purposes, according to the pro
visions of such gift or devise, or the provisions of such gift or devise 
in trust. all of whjch shall be exempt from execution, from taxation, 
and from being appropriated to any other public purpose, if used ex
clusively for burial purposes, and in no wise with a view to profit." 

From an examination of the sections above referred to and other sections 
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relating to property of the eharaeter herein referred to, I reaeh the ronclusion 
that the $1,01111 bequest is not exempt from taxation, and that the $:>110 bequest. is 
exempt under said seetion :lii71 Rn·ised Statutes. 

Very truly yours, 
U. G. DE::oux, 

Attorney General. 

OHIO SANITORIU:\1-SALARIES OF STOREKEEPER AND :\IATRON
A:\IOUXT THAT :\lAY BE PAID. 

November 24, 1909. 

Hox. E. :\L Feu.JXGTOX. Audito1· vf Slate. Cvlumbus. Ohiv. 

DEAI~ Sue-Your communication is received in which you submit the fol
lowing inquiries: 

1. May the trustees of the Ohio Sanitorium legally pay the store
keeper and matron of that institution salaries exceeding $600 and 
$400 per annum respectively? 

2. If the storekeeper may not be paid more than $600 per annum, 
would it be legal to give him in addition to this salary a remuneration 
for services performed under any other title? 

In reply, I beg to say section 640, which is a part of chapter II, title 5 Re
vised Statutes and refers to the control and management of the state benevolent 
institution, is in part as follows: 

"Upon the nomination of superintendents, boards of trustee;; may 
appoint stewards, but said steward so appointed shall not, at the time 
of his appointment. be a resident of the county in which ;;aiu in<~litu

tion is located of which he is to be steward, matron, physicians, assistant 
physicians, one of which may be a female, and other needed officers, 
and may remove such appointees at pleJ.sure They shall fix the compen
sation of each, not exceeding the maximum prescribed by law." 

The above quoted provision of section 640 authorizes the appointment of a 
storel<eeper and matron for the Ohio Sanatorium. 

Section (i51, which is a part of chapter III, title 5, provides for the appoint
ment of a competent per;;on to se1·ve as "bookkeeper and storekeeper" for each 
insane asylum. and further provides that the appointment shall be for the term 
of two years and that the compensation shall be fixed by the trustees not ex
ceeding $GOO per annum. This pt·ovision, however, is not applicable to the Ohio 
Sanatorium for the reason that it applies only to the insane asylums. I am 
unable to find any general provision in the statutes fixing the compensation of 
matrons of the state institutions. 

In 1906 the legislature passed a law in which the annual salaries of the 
appointive officers of state institutions are enumerated. That is to say, the 
salaries of certain appointive officers for each of the institutions therein enumer
ated are specifirally fixed, but said section does not include the Ohio Sanitorium. 

Inasmuch as there is no general provision fixing the C'Ornpensation of store
k~ epers and matrons, it therefore follows that a maximum compensation for 
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the storekeeper and matron of the Ohio Sanatorium is not "prescribed by law." 
I am, therefore of the opinion that the board of trustees of the Ohio Sani

torium have the authority to fix the compensation of the storekeeper and matron 
of that institution at such an amount as they may deem just and reasonable. 

The answer to your second question, in a measure, depends upon what other 
office, aside from storekeeper, is contemplated. They may or may not be in
compatible. Aside from the rule of cQmpatibility, however, I have great doubt 
as to the advisability of paying the salaries of two distinct and separate offices 
in one state institution to the same person. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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(To the Bureau of Inspection and Supervision of Public Office, Department 
of Auditor of State) 

SALARIES PAID TO DE FACTO OFFICERS-BO~D OF VILLAGE 
COUNCIL::.\lEX. 

Ralaries vaid to cle facto officers cannot be 'recoveree! by village treasur-::r. 
Village council mny release members from giving official bond. 

:\larch 15th, 1909. 

Bureau of Inspection and ,<:fupervision of Public Offices, Columbus, 0. 

GEXTLEJ.IES:-1 have your letter of March 11th in which you submit and 
ask my opinion on the following questions: 

1. The clerk and members of council of the village of Rockford, 
Mercer County, Ohio, served said village in their official capacity from 
.January, 1908, to January, 1909, when they were ousted by decision of 
the circuit court of said county. The question is, are said de facto 
officers liable to the village treasury for the salaries drawn by them 
during the year 1908? 

2. Are village councilmen required by law to give bond, or may 
the council in fixing the bonds of village officials release councilmen 
from giving an official bond for the proper discharge of their duties? 

Answering the first question, as quoted above, I may say that it happened 
to come to my knowledge that in the village of Rockord, after the last munid
pal election the persons who, at that election were elected to the council of 
the village, failed to qualify within the ten days prescribed by the statute for 
such qualification by taldng the statutory oath and giving bond, where bond~ 
are required, and thereupon the council then in office declared the newly-elected 
members of counc:il to have forfeited their right to office, by reason of said fail
ure to take the oath within the ten days. The controversy was taken to the 
I'Ourts and the litigation went along through last year, 1908, and a decision 
was finally rendered hy the court where the matter was pending, holding that 
the statute providing that these officers should qualify within ten days after 
notice of their election, was directory only, and not mandatory, and these newly 
elected officers having taken the oath and qualified subsequent to the expira
tion of t\'n days, the court held that they were entitled to the office, and they ac
I'Ordingly went into office in January of this year. 

These members of council who held over, under the circumstances above 
described, were rle facto officers, and thq rule of Jaw in such cases is that such 
rle facto officers cannot recover from the government the compensation pro
vided for the positi.ons which they fill, if the government resists payment of 
that compensation. nut after it ha:s once been paid to such officers it cannot 
be recovered bark b)" the government, nor can the government be compelled 
to pay the money again to the persons who were in fact entitled to the offices, 
but who were excluderl therefrom by the de facto officers. 

The persons, however, who were thus wrongfully deprived of the office 
to which they had been elected, may recover the compensation from the de fac:tu 
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officers. This now seems to be the settled rule of law in such cases, and I am 
therefore of opinion that in tkis case the village of Rockford cannot require 
these de facto members of council to return the money which was paid to them 
as salaries, to the village, nor will the village be required to again pay these 
salaries to the persons who were elected to the offices. But these persons who 
were so elected may recover the money from such de facto officers of council, 
if they care to press snch suits. 

The same ruling applies to the clerk. 
Answering your second question, I am of the opinion that village council

men are not required by law to provide that members of council shall give 
bond. I find no provlsion of law making such requirement, and there being 
no such provision it is then in the discretion of the council as to whether they 
shall provirle that members thereof, before entering upon the duties of their 
office, shall give bond to the village for the proper discharge of their duties. 

Very truly yours, 
u. G. DEX:IlA:,, 

.Attorney General. 

PUBLISHING OF :MUNICIPAL ORDINANCES AND RESOLUTIONS-PUR
POSES FOR WHICH MUNICIPALITIES MAY EXPEND PUBLIC FUNDS 
-RETURNING ASSESSMENT PROCEEDINGS. 

Village onlinances neecl not be pttblishefl in inclepenclent paper. 
·where there is no paper at general circulation published in village, copies 

of ordinances are requirecl to be postea at not less than five of most public 
places, except advertising bicls for- construction of public improvements, and 
these must be published in at least one ·newspaper of general circulation in 
corporation. 

Resoltttion of council must be pnblished same as onlinances . 
.Ammal statement of city anditor neecl only be published in one newspaper . 
.An ofllcer making 1·eturn in special assessment proceeclings not required to 

verify by oath each notice served. 
Mayor or treasurer of village cannot be employecl by council to revise or 

correct special assessment 1·econls. 
Village mayor cannot be paicl in adclition to his salary for posting election 

notices. 
Mitnicipalities cannot use pnblic funds to pay premi!tm on surety boncls cx

actefl from municipal ofllcers or employes, nor pay expenses of such officers u;hile 
in attendance upon meetings of state or national ass.,ociations of which they 
are members. 

Pnblicatiou of ordinfWl"es fixing assessment in special assessment improve
ments may be in condensefl form referring to scheclule of names, etc. 

~larch 16th, 1909. 

Bureau of inspection anfl Supen:ision uf Public: Of!iees, Columbus, 0. 

GExTu:~n:x :-I have your letter of some days since in which you submit, 
and ask my opinion on the following questions: 

"1. In many villages of the state an independent newspaper is pub-
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lished and baR a general circulation within the village. In such vil
lage, is it required that the ordinances of the council be published in 
said newspaper? If not, in what manner should publication be made 
that the ordinances may be legal?" 

"2. Are resolutions of council required to be published?" 
"3. If publication of the annual statement of the city auditor be 

made in newspaper. is it required that same appear in two newspapers 
of opposite politics?" 

"4. Is the return of the officer making return in special assess
mmt proceedingg required to be verified by oath of the officer on each 
separate notice served? If so made, is the notary fee of 25c for each 
notice a legal charge against the municipality?" 

"5. Is it legal for the village council to employ the mayor or 
treasurer to revise or correct the special assessment records of the vil
lage and compensate them therefor from the village treasury in addition 
to their regular salary?" 

'"6. illay the mayor of the village be paid in addition to his salary 
for pos~ing election notices?" 

"7. Is it a legal use of the public funds to pay the premium on 
surety bonds exacted by ordinance from municipal officers or employes?" 

··s. Is it legal to nse the public funds to pay the expenses of mu
nicipal officers in attendance upon the meetings of state or national 
associations of which they are members?" 

"9. In the publication of the ordinance fixing the assessments in 
special assessment improvements, is it required that each lot, the 
owner thereof and the amount of assessment be published in detail, or 
may such ordinance be published in condensed form, giving the amount 
per foot front of the assessment only?" 

These questions will be ano;wered in the order as above quoted. 
1. Section 124 of the municipal code provides in part as follows: 

"ln passing, recording, publishing and authenticating ordinances 
council sha1l be governed by the provisions of sections 1694, 1695, 1696, 
1697, 1698 and 1699 of the Revised Statutes of Ohio and for all pur
poses such sections shall be and remain in full force and effect." 

Said section 1695 Revised Statutes provides in part as follows: 

"Ordinances or a general nature or providing for improvements 
shall be published in some newspaper of generat circulation in the cor
poration; if u daily, twice, and if a weekly, once, before going into 
operation. No ordinance shall take effect until the expiration of ten 
clays after the first publication of such notice." 

Sai(l section 1697 read::; as follows: 

"In all muniripal corporations in which there is no newspaper pub
lisherl it shall be sufficient publication of ordinances, resolutions, state
ments. orders. proclamations. notices and reports required by 'An act 
to provide fo1· the organization of cities and incorporated villages,' 
passed October 2~. 1902 ( !lG 0. L. extraordinary session, 1902), which 
require publication, to post up copies of such ordinance, resolution, 

1~3 
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statement, order, proclamation, notice or report at not less than five of 
the most public places in the corporation, to be determined by the coun-· 
cil, for a period of not less than fifteen days prior to the taking effect 
thereof, except advertising for bids for the construction of public im
provements, which shall be published in at least one newspaper of gen
eral circulation in the corporation for not less than two nor more than 
four consecutive weeks, and notices of the sale of bonds, which notices 
shall be published in such manner and for such time as is provided for 
in section !!7 of 'An act to provide for the organization of cities (and) 
incorporated villages,' passed October 22, 1902 (96 0. L. extraordinary 
session, 1902.) 

"The clerk shall make a certificate of such posting and the timP.s 
(when) and places where done, in the manner provided in the pre
ceding section; and. such certificate shall be prima facie evidence that 
the copies were posted up as required." 

Aside from the language first' quoted above from section 124 of the municj.. 
pal code that section, 124, further provides that: 

"In addition thereto all ordinances and resolutions reqmrmg pub
lication shal! be published in two newspapers of opposite politics, pub
lished and of general circulation in such municipality, if such there be, 
and shall be published in a newspaper printed in the German language, 
if there be in such municipality such a paper having a bona fide paid 
circulation within said municipality of not less than one thousand copies. 
Proof of such circulation shall be made by affidavit of the proprietor 
or editor of such paper, which shall be filed with the city clerk of such 
municipality. Except as otherwise provided in this act, in all munici
pal corporations the statements, ordinances, resolutions, orders, proc
lamations, notices and reports required by this act, or the ordinances 
of any municipality to be published, shall be published in two news
papers of opposite pdlitics of general circulation therein, if there be 
such in the municipality, and for the following times: The statement 
of receipts and disbursements required shal! be published once, the 
ordinances and resolutions once a week for two consecutive weeks, 
proclamations of elections once a week for two consecutive weeks, no
tices of contracts and of sale of bonds once a week for four consecutive 
weeks; all other matters shall be published once." 

This last language quoted means that in addition to the publication pro
vided for above as quoted from said section 1695 the ordinances and resoll:
tions requiring publication shall be published in two newspapers of opposite 
politics published and of general circulation in the municipality, and in a news
paper printed in the German language, if there are such papers. ·u there are 
no such papers then such publication, of course, cannot be had. 

Your first question relateR to municipalities where such papers do not exist, 
and this language just referred to need not therefore be further considered in 
this opinion. 

The language last above quoted beginning with the words "except as other
wise provided in this act, etc.," requires the publication in two newspapers of 
opposite politics of general circulation therein if there be such in the munici
pality. This provision does not require publication within the municipality. 
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but only general circulation. Since, however, your first question does not con. 
template two newspapers of opposite politics of general circulation in the mu
nicipality, then this language need not further be considered in this opinion. 
I may add, however, although this may seem unnecessary because of the plain 
wording of the language, that if two newspapers of opposite politics are pub· 
lished and of general circulation in any municipality, and there is a newspaper 
printed in the German language coming within the language quo~ed, then pub
lication must be made in these papers, and in the same way, I may further add 
that if there are two newspapers of opposite politics of general circulation in 
the municipality, thongh not published therein, the publication of ordinances 
must be made in those two newspapers, "except as otherwisE> provided in this 
act." 

::-=ow it is otherwlsc provided in this act, and this other provision is found 
in said section 1697 as quoted above, and the provision, in effect, is that in all 
municipal corporations in which there is no newspaper published, it shall be 
sufficient publication of ordinances, etc, which require publication, to post up 
copies of the same at. not less than five of the most public places in the cor
porat:on, except advertising for bids for the construction of public improve· 
ments, and these shall be published in at least one newspaper of general cir· 
culation in the corporation for not less than two nor more than four consecu· 
tive weeks, and notice of the sale of bonds shall be published in such manner 
as provided in section 97 of the municipal code. 

Under these statutes and the discussion, your question number one sug
gests two situations: First. There may be a village in which a newspaper is 
published anfl of general circulation within the village, but in which there 
may be no other paper of general circula~ion, and in such a case as this it seems 
very clear that the ordinance required to be published must be published in 
that paper under the language quoted above from said section 1695 Revised 
Statutes. 

Second. There may be villages in which an independent newspaper is pub
lished and of general circulation within the ~illage and at the same time one 
other newspaper of any politics or no politics at all of general circulation 
within the municipality, but not published therein, or there may be any num
ber of independent newspapers of general circulation therein lmt not publishe<l 
therein, or there may be any number of newspapers all of the ·same politics 
and of general circulation in the village but not published therein. In any of 
these f!ases, since there is a newspaper published in the corporation, it is clear 
that the ordinances of the village required to be published must be published 
in some newspaper of general circulation in the corporation under the language 
above quoted from said section 1695. If there were no newspaper published in 
the village, then under said section 1697 it would be sufficient to post the ord'. 
nances in not less than five of the most public places, hut there heing a news
paper published in the village, and there being a general circulation of one or 
more other newspapers of no politics at all or each of which advocate the poli
cies of some one party, then the question is, must the ordinances requireli to 
be published be published in the newspaper which is published as well as cir
culated in the municipality? In other words, must these ordinances be pub
lished in the local papPr under such circumstances? In arriving at the inten· 
tion of the legislaturE> in enacting these laws we must consider what is the pur
pose in requiring the publication of ordinances. Clearly this purpose is to se
cure publicity of the acts of the village or city officials, and that is the only 
purpose of such cna('tments, !:nd if publi<'ity is go"Jrl at al] in such m1tter,;, 
then the wider the puhlicity the better the results. Sueh being the purpose of 
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these acts, it might largely or wholly defeat such purpose if these statutes were 
construed as compelling the publication of ordinances in the independent news
paper published in the village when there is one or more other newspapers of 
general circulation in the corporation, though not published there, and which 
perhaps have a much large~ and more general circulation than the one which 
is published in the village. 

I am, therefore, of the opinion that the village council may select either 
one of these papers which would come within the terms of the language quoted 
above from said section 1695, and under these circumstances it must select one 
of them. 

2. Your second qnes~ion is as to whether resolutions of council are re
quired to be published. 

Section 122 of the municipal code provides that: 

"The action of council shall be by ordinance or resolution, and on 
the passage of every ordinance or resolution the vote shall be taken 
by 'yeas' and 'nays' and entered upon the journal, etc." 

From this it will be seen that the general rule is that a council may act by 
either ordinance or resolution, and this is in fact the rule in all cases except 
where in certain instances the statute dealing with some particular subject pro
vides that in acting on that subject the council shall pass an ordinance; and 
in some cases it is provided by statute that in acting upon some particular sub
ject the council shall adopt a resolution. Illustrations of each of these cases 
may be found in the statutes providing for street improvements and other simi
lar matters, but in such cases the particular statute prescribing that the action 
of council shall be by one or the other mode of enactment, that is an ordinance 
or a resolution, whichever it may be, also prescribed whether and how publi
cation shall be made, if made. Where, therefore, it is expressly provided by 
statute that any particular action of council shall be by resolution rather than 
by ordinance, and that statute prescribes the method of publication of the 
same, that statute will control and the resolution must be published according 
to that statute. 

Now the primary or general rule for evidencing the action of council is 
as quoted above from section 122 of the municipal code, that such action may 
be by ordinance or resolution, either one or the other, and this means that un
less the statute expressly provides that with reference to some particular matter 
named in the statute an ordinance shall be passed by council, the council may 
take the same action or rather accomplish the same objects by a resolution, and 
it further means that unless the statute expressly provides 'in some particular 
instance that the council shall adopt a resolution to effect its purpose, then it 
may do the same thing by an ordinance. In other words, council may pass an 
ordinance or adopt a resolution, just as it sees fit in any case, unless the statute 
prescribes that some one of the'Se must be used. Now the general and primary 
rule for the publication of the action of council for the purpose of giving pub
licity to that action is that "ordinances of a general nature or providing for 
improvements shall be published in some newspaper of general circulation in 
the corporation, etc." All other rules for publication as contained in the stat
utes are addi~ions to or limitations upon this general rule, and some of these 
additions and limitations specifically mention resolutions as well as ordinances 
for pulJlication. The reason for publishing the actions of council which are of 
a general nature is, as before stated, to give publicity to such action, because 
that action concerns or affects ~he public, and all the citizens of a particular 
political division in some way. 
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It has often been held by the courts, in construing statutes prescribing that 
t~ertain action should be talien by otdinmwe, and prescribing the method of 
adopting the same, and the manner of publishing the same, that the same action 
may be taken hy a rPsolution if the council goes through. the same formalities 
in adopting and publishing the resolution as the statute prescribes for the ordi
nance. That iR, if the council complies with the statute in every respect, ex
eep;: that it words its enactment in the form of a resolution rather than th(] ordi
nary form of an oruinanee, the eourts hold tha~ such action by resolution is 
valid. lt has also been held that the words "ordinance," "resolution" and "lJy· 
laws" are used indiscriminately as naming the legislative action whatever it 
may be of municipal councils, and so we have here in our statute the provision 
(sec. 122 of the municipal code), that council may act by either resolution or 
ordinanr.e, and then we have the further provision in section 1695 Revised 
Statutes, that "ordinances of a general nature shall be published in some news
paper of general circulation, etc." Publication is not required of the council's 
enactment simply because it is an ordinance or a resolution, but it is requiretl 
because of the nature of the subject matter with which the council is dealing, 
and if it were held that this statute means that if the council passes an onli
nance in dealing with some matter of a general nature, it must then publish 
that ordinance, lJut that if it adopts a resolution in dealing with that same sulJ
ject matter of a general nature, then it need not publish that resolution; then it 
would only be nec€ssary for the council to put its ac:ion in the form of a reso· 
lution rather than in the form of an ordinance to avoid all necessity of giving 
publicity to its action. 

I am, therefore, of the opinion that the words "ordinances of a general 
nature, etc." in section 1695 of the Revised Statutes include resolutions and that, 
except where the statute specifically provides otherwise, resolutions must ue 
published the same as ordinances. 

3. This question as to the publication of the annual statement of the city 
auditor is answered by section 1757 of the Revised Statutes, being section 
15J!Hi4l:l Bates' Annotated Ohio Statutes, sixth edition, in which it is providP.d 
that: 

"In any corporation having a population of over 2,000, the elerk shall 
havE' the detailed annual statement published once in some newspaper 
published and of general <'irculation in the corporation at least five days 
prior to the first Monday of April." 

This seetion applies to the clerk of munidpal eorporations, but by section 
1:1-t of the municipal <·ode it is made applicable to the auditors of dtieoH. It is 
a special Btatute wi:h reference to a particular matter and therefore controls 
the general rule prescrilled in seetion 124 of the municipal code, and render:; 
JJuhlication in two newspapers of opposite politics unnecessary with referenee 
to the annual statement of the city auditor. 

4. Answpring your 4th inquiry, my opinion is that it is not necessary for 
the offieer in making return in special assessment proceedings to verify by his 
oath caeh separate notice served; that is, it is not necessary for him to malie a 
HPparate verifiration hy oath for ea<'h individual property owner served. It iH 
snffirient if he mal<P np a t:lllulaterl list giving the name of the owner, the 
<!Pscription of tlw property of that owner and the date on which thE' servi<·<~ 

was made, and stating the manner in which that service was madE', and thPn 
suhscri!JE'S a general oath an<! swears to the same that he did serve the in<li
vidual owners as nallled in the list for the property and at the times and in 
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the manner as set opposite the respective names of said owners. ::\lyt opinion is 
that the spirit of the code is that this is the manner in which this return 
should be made in order that notary fees may be saved. The notary fee is, of 
course, an expense which may be assessed against the property. 

5. Next you ask whether the village council may employ the mayor or 
treasurer to revise or correct special assessment records of the village and pay 
them for the same in addition to their regular salary. 

I am clearly of the opinion that this· may not be done. Under section 197 
of the municipal code it is the duty of the council to fix the compensation and 
bonds of all officers, clerks and employes in the village government, and it is 
provided that the compensation so fixed shall not be increased or diminished 
during the term for which any officer, clerk or employe may have been elected 
or appointed. 

It is further provided in section 1746 of the Revised Statutes (sec. 200 of 
the municipal code), that the mayor shall perform all the duties prescribed by 
the by-laws and ordinances of the corporation. This places it within the power 
of council to make it the duty of the mayor to perform these duties concerning 
which you inquire, and by section 1767 of the Revised Statutes (sections 135 
and 202 of the municipal code), it is provided that the treasurer shall perform 
such duties as may be required by ordinance of the corporation not inconsistent 
with his title and not incompatible with the nature of his office. The duties 
concerning which you inquire are not incompatible with his office and council 
may require the treasurer to perform them. The spirit of the code is to entirely 
avoid the fee system and that council should prescribe a fixed compensation, 
such as it intends the mayor or treasurer or any other officer shall receive, and 
then council should prescribe the duties of these officers in addition to what the 
statute specially lays upon them, and all of these duties must be performed for 
the compensation thus fixed by council. 

6. In this question you ask whether the mayor of a village may be paid 
in addition to his salary forposting election notices, and I hold that my answer 
to question No. 5 is applicable to t~is one, and for that reason the mayor may 
not be allowed for these services anything in 3:_ddition to his regular salary. 

7. A municipality cannot legally expend its funds for any purpose ex
cept such purposes as are specifically designated by the general assembly or for 
purposes which are absolutely necessary and essential to the exercise of powers 
specifically conferred, and I am of the opinion, therefore, that it would not be 
legal for the municipality to expend its funds in paying the premium on surety 
bonds which the officers of the municipality may be required to give pursuant 
to legislation by the municipal ~ouncil. This expenditure would not be within 
the performance by the officer of his duties in serving the municipality, be
cause the giving of this bond is required to be completed before he becomes an 
officer. It is one of the steps necessary in perfecting his qualifications to exer
cise the duties and powers of his office. It is a debt which he must contract 
before he becomes a public officer, and this is another reason why the munici
pality cannot thus expend its money. It has no right to use its funds in de· 
fraying the debts of private individuals, and the officer is a private individual 
until he has talien the oath of office required by law and purchased his bond 
and filed the same with the proper official when any bond is required. 

8. The courts have held many times in Ohio, and each time the question 
has come before them, that a municipality cannot use its funds in defraying 
expenses of municipal officers in attendance upon meetings of state or national 
associations of which they are members. No express authority is given in the 
statute for such expenditure, and such attendance upon such meetings is not a 
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service or duty ner·essary to the performance of ihe powers and duties imposeu 
upon municipal officers, nor is such attendance necessary to carry out the 
power!! expressly conferred by statute upon municipalities. 

9. In publishing the ordinance levying the assessment in special assess
ment improvements it is not required tha~ each lot owner thereof or the amount 
of assessment be published in detail, but such ordinance may be published in 
condensed form referring to a schedule of the names, the owners of property, 
description of the propPrty so owned by each and the amount of the assessment 
thereon, which schPdnle may then be on file in the office of the clerk of council. 
In fact, it has been held by one of our circuit courts of the state, in a well con
sidered case found in 19 Circuit Decisions, p. 599, that it is not necessary to 
publish the assessment ordinan<·e at all. I, however, have always been fearful 
of this holding, because it seems to me that the assessment ordinance is one of 
the steps in providing for an improvement and comes within section 1695 of the 
Revised Statutes (sec. 124 municipal code), providing that ordinances of 'a gen
eral nature or providing for an improvement shall be published, etc. The su
preme court has never passed upon the question 'and until that court' has given 
a decision on the matter, I feel that the only safe course to pursue is to pub
lish an ordinance which would cover the situation, and I have prepared a form 
for such an ordinance, which is herewith submitted, and you may send a copy 
of this to any municipality you may see fit. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

PROBATE' JUDGE-FEE IN JUVENILE COURT CASES. 

Probate judge not entitled to fee of $1.50 under sec. 546 R. S. for each 
juvenile court case in which there is a hearing. 

March 17th, 1909. 

Bureau of Inspection and Supervision of Public Utf!ces, Department of A.uditoi 
of State, Columbus, Ohio. 
GE:>TLE)IF.N :-I am in receipt of a communication from Probate Judge 

George :\I. Hoke, of Seneca county, Ohio, in which he submits ·for the opinion 
of this office the following inquiry: 

Does the provision for "holding' examining 'court, $1.50 per day," 
as found in sec. 546 R. S., authorize a charge by the probate judge of 
$1.50 to be made in each juvenile court case in which there is a hear
ing in counties whieh, at the last federal census, had a population of 
22,500 or more? 

Owing to the limitations placed upon this department •mder sections 206, 
207 and 208 of the Revised Statutes, I write the opinion to your department 
as follows: 

Seetion u4G was enacted in its present form prior to the enactment of the 
present juvenile court act, and among the many services for which a probate 
judge may collect fees, under authority of said section, is found the provision 
"holding examining courts, $1.30 per day." It appears from an examination of 
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this section that this allowance is to be made when the court has made an ex-
amination of a charge 
preliminary hearing. 
would not be enti:led 

on which the court has not final jurisdiction, such as a 
I am, therefore, of the opinion that a probate judge 
to a fee of $1.50 under said section for each juvenile 

court case in which there is a hearing. 
Very truly yours, 

U. G. DE:'CIIAX, 
Attorney General. 

CITY SOLICITOR-COMPENSATION FOR SERVI.CES RENDERED IN 
POLICE OR MAYOR'S COURT. 

Extra compensation of city solicitor for servi~es as prosecuting attorney 
of police court or 'rnaym·'s court may not ·be paid by council during term tor 
which solicitor was elected, but county commissioners may allow solicitor com
pensation in addition to tltat fixed by council. 

March 3rd, 1909. 

1\In. EDWARD K. C . .nrPJJELL, Chairman, 1 Colu1nbus, Ohio. 
DEAR S1n:-You, with the other members of a committee, on yesterday re

quested an opinion from this department as to whether, under section 137 of the 
municipal code, as amended May 9, 1908, the services of a city solicitor as 
prosecuting attorney of the police court or mayor's court, may be increased by 
the city council during the term for which the solicitor was elected, and whether 
under this same section as so amended, the county commissioners of the county 
may allow any compensation to the solicitor in addition to his compensation 
which had theretofore been fixed by the city council? 

Section 137 of the municipal code was amended on May 9, 1908, by adding 
to the section as it was originally enacted the words "or mayor's court." Prior 
to this amendment city solicitors were required to act as prosecuting attorney 
in cities where there has beE'n established a police court, but no such require
ment was laid upon solicitors with respect to cities where there was no such 
court, but where the police prosecutions were conducted in the mayor's court. 

On your first question as to whether the city council under this amended 
section may increase the city solicitor's compensation during the term for which 
he was elected, this department has heretofore, on December 16, 1908, given an 
opinion to the bureau of inspection and supervision of public offices, holding 
that the city council has no such power, and this is because it is provided in 
section 126 of the munidpal code that: 

"The salary of any officer, clerk or employe so fixed shall not be 
increased or diminished during the term for which they have been 
elected or appointed.'' 

The authorities supporting this rule are cited in the op1mon just referred 
to, and I am convinced that that opinion was correct. A copy of this opinion 
is submitted herewith. 

Answering your second question as to whether county commissioners may, 
after the city council has fixed a compensation to be paid to city solicitors by 
the city under section 126 of the municipal code, allow compensation additional 
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thereto, I am of the opinion that sm·h addit:onal eompen;.;ation may be ma:le 
and that !>Uch action on :he part of tlw county eommiHI':onf'rs woultl not be 
contrary to or in violation of s2ction 1:!fi of the munieip.:l eo:1P. 

Section 12G of the municipal co:le provides for the fixing of compensation 
to be made to the e:ty solititor or other offieers out of the funds of the city 
and the language of section l:l7 of the code, conferring power on the county com· 
rnibsioners to give, and a city solicitor to re<:eive from the county, con.prn:;a· 
tion, expre~:>ly provides that it shall be such additional compensation as the 
county commissioners shall allow. 

Yours very truly, 
1:. G. DE:\~I.\:\, 

"ittorney General. 

PAHK COMMISSIONERS-TOWNSHIP TREASURER-'\YHO ENTITLED TO 
PARK FL'NDS-:\IANNER OF PAYING WARRANT. 

Tozcnship treasurer is entitled to custody of funrls fur park purposes, anrl 
such funds are subject to demand upon zcarrant of fotrnship clerk authorizer/ 
by vouchers issuccl IJy park commissioners. 

:\larch 24th, 1909. 

Bur~an of Inspection and Supervision of Public Of!lces. Department of Anditor 
of State. Columbus. Ohio. 
GE:><TLDIEX:-Your communication is received in which you submit to this 

department, for an opinion thereon, the following inquiry: 

Where a board of park commissioners has been organized under the 
provisions of an act of the general assembly passed April 25, 1904 (97 0. 
L. 411), is the treasurer selected by said board entitled to the custody 
of the funds raised by taxation or otherwise for park purposes, or shall 
.said funds remain in the custody of the township treasurer subject to 
payment upon the warrant of the township elerk authorized by vouchers 
issued by said board of park commissioners; or, if, in your opinion, 
said funds should remain in the custody of the township treasurer, 
shall they only be paid out lJy an order signed personally by a~ lea"st 
two of the township trustees and countersigned personally by the town
ship clerk as provided by section 1512 R. S.? 

To determine as to the right of the treasurer selected by the board of park 
commisgioners to have !he custody of the funds raised under provision of thi5 
act, it will bP necessary to aHcertain the power conferred upon such board by 
the provisions of the act. 

Section 1 of said act provides that the said 1Jo:1rd of park commissioner,; 
shall be appointed by the town:>hip trustees of the township in which said 
proposed park is to bE: ~itnat<>d. 

Section a of said a':l provides that the township trusteees shall have an· 
thority to and con~rol over the suhmiRsion, to the 'voters of the township, the 
question of whether or not such park shall be e.stalJlished, and upon a ma
jority of the votes cast on that proposition being "yes;" the park Hhall lw es· 
tahlisherl for said township. 
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Sections 4, 5, G. 7 and 8 of sJ.id act provide tha:: upon said affirmative vote 
the park commissioners appointed under said section 1, shall have full power 
to locate, establish, improve and maintain a free public park, with the power 
to appoint a g~:ardian for such park and all necessary officers and employes, 
fi.r their compensation and prescribe their duties; to pJ.ss by-laws, rules and 
regulations for ~he government of such park; to condemn lands or materials 
for park purposes, in accordance with the provisions of law regulating the ap
propriation of private propcrfy by a municipal corporation, and to defray the 
expenses thereon; to levy a tax to defray the expenses of all the foregoing 
enumerated acts. 

Said board of park commissioners may also issue the bonds of such town
ship to be denominated "township park bonds" in any sum not in excess of the 
taxes herein authorized. In fact, it seems the purpose of the legislature to 
give to said park commissioners, when appointed, full authority and discretion 
in the matter of management and preservation of said park; but nowhere in 
said act is there a provision or authority for the selection of a treasurer of said 
lJOard, as such. No provision is found in the act requiring any member, or 
members, of the park commission to give bond for the safekeeping and the dis
bursement of this park fund. 

Section 4 of this act expressly states that these commissioners shall serve 
without compen·sation. On the contrary, the township treasurer is, by law, en
joined to a safekeeping of all township money and required to give bond for 
the faithful discharge of his duty as such officer, and is compensated for his 
service and responsibility in such connection. 

It will be noted section 8 provides that: 

''Whenever any tax is levied as herein authorized the township 
park commissioners shall cause the same to be certified to the county 
auditor for collection, and the same shall be collected as other taxes." 

This being a township fund will be regularly transferred to the credit of the 
township treasurer. 

As this is the general law as to township funds, and no specific exception 
thereto being made in this act, I am of the opinion that the township treasurer 
i!l entitled to the custody of the funds raised by taxation, or otherwise, for park 
purposes under this act. 

Your second inquiry is whether this park fund is to be drawn on by war
rant of the township clerk, authorized by vouchers issued by said board of park 
commisHioners, or by order signed personally by at least two of the township 
trustees and countersigned by the township clerk. 

The general rule of law governing the manner in which township money 
shall \.Je disbursed is found in section 1512 R. S. as follows: 

'"No money belonging to the township shall be paid out by the 
treasurer, except upon an order signed personally by at least two of the 
township trustees anrl countersigned personally by the township clerk;" 
etc. 

Unless an exception to this general rule is made by the provisions of this 
act, said section 1512 will govern such expenditure. 

Section 9 of said ac:: ·provides that: 

"Said commiEsioners shall malfc out, or cause to be made out an 
annual report for the public, showing in detail all financial transactions 
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of the board, which report shall be audited by a committee of two com· 
petent accountants to be appointed by the court of common pleas, and 
said auditing committee shall report a summary of their findings to 
said court for its approval, which summary, when approved, shall be 
entered upon the records of said court, said auditing committee and 
costs of records in common pleas court to be paid by the park board." 
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Section 10 provides that the title to all park property and all money acquired 
for any township by any de facto park board shall pass to and be vested in the 
park bllard for 11ark purposes. 

It will be seen from these and prior sections in this act that the commis· 
sionP.rs, upon assuming their duties as such commissioners, are in no wise 
restricted by the township trustee-s. The township trustees would have no au· 
thority to reject a voucher from the park commissioners in payment for ser· 
vices rendered to them in the management and control of said park. It would 
be an immaterial and burdensome procedure to require a compliance with the 
provisions of said section 1512 in the expenditure of this park fund. 

I am, therefore, of the opinion that the authority conferred on said com· 
missioners by sections 5, 9 and 10 of this act, will be sufficient authority to 
make this park fund. in the custody Qf the township treasurer, subject to de
mand upon the warrant of the township clerk authorized by vouchers issued 
by said board of park commissioners, and I so hold. 

Very truly yours, 
u. G. DENJ\IAX, 

Attorney General. 

VILLAGID ASSESSORS-COMPENSATION OF-TAX MAPS-CONTRACT FOR 
BY COUNTY COMMISSIONERS- QUADRENNIAL APPRAISEMENT
TOTAL COST OF. 

Quadrennial appraisement act does not permit village assessors to be com
pensated in any manner. 

Act of llfarch 12, 1909, does not 1·epeal sec. 2789 and county commissioners 
may contract for making maps ana still have discretionary power to cause such 
maps to be prepared. 

Total cost of quadrennial appraisement payable out of county treasury in
cludes employment of chief clerk ana costs, incidental expenses of board and 
compensation of assessors, but such cost may not exceed the sum ot 'I,. of 1% 
of total tax duplicate of city for year in which quadrennial appraisement is made. 

April 7th, 1909. 

Bureau of Inspection ana Supervision Public Of!lces, Department of Auditor ot 
State, Columbus, Ohio. 

GEXTLt::m;x :-I beg to acknowledge receipt of your letter of April 2d, in 
which you submit certain questions relating to the construction of the act of 
:\larch 12, 1909, providing for a quadrennial appraisement of real estate, viz: 

1. Shall county commissioners fix the compensation of village as
sessors, and does section 6 of the law relating to township assessors apply 
to village assesors? 

13-A. G. 
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2. Is the repealing clause of the act sufficiently specific to effect 
a repeal of the provision of section 2789 R. S., authorizing county com
missioners to contract for the maldng of maps? 

3. What items are included in arriving at the limitation of the cost 
of the quadrennial appraisem"ent in cities as said limitation is expressed 
in section 7 of the act? 

The general assembly has neglected, in the act to which you refer, to pro· 
vide specifically for compensation of village assessors. The new law creates 
three classes of real estate assessors, township assessors, village assessors and 
boards of city assessors. The compensation of the township assessors and the 
boards of city assessors is provided for in section 6 of the act, and the election 
of such assessors is provided for in section 1 of the act. The election of village 
assessors is provided for in section 9, which section confers upon such village 
assessors "the same powers and duties as are hereinbefore conferred upon such 
assessors for townships and cities." 

Section 10, being the repealing clause of the act, operates to retain in force 
all of the provisions of the former acts relating to the appraisement of real 
estate insofar as such provisions are not inconsistent with the recently enacted 
law. However, an examination of the law as it existed prior to the enactment 
of the act in question will disclose that the assessors to whom the appraisement 
of real estate was intrusted by such former laws were to be chosen in districts 
and that there were no village assessors as such under the former acts. Accord· 
ingly the provisions of the old law are not available in the determination of this 
question. I conclude, therefore, that the quadrennial appraisement act does not 
authorize the county commissioners to fix the compensation of village assessors, 
and that it does not, in its present form, permit such assessors to be compen
sated in any manner. The general assembly at its next session will have an 
opportunity to amend the law so as to authorize such compensation to be paid, 
if such a course is deemed advisable. 

With regard to the respective powers of the county auditor and the county 
commissioners regarding the preparation of tax maps for the use of assessors, 
I have already advised Hon. A. 0. Dickey, prosecuting attorney of Gallia county, 
that in my opinion section 10 of the act of 1909 does not operate to repeal the 
provision of section 2789, authorizing county commissioners to contract for the 
making of maps, and that in my judgment the county commissioners still have 
the discretionary power to cause such maps to be prepared. 

With respect to your third question, I am of the opinion that the phrase 
"total cost," as used in section 7 of the quadrennial appraisement act, includes 
all the items of expense set forth in the prior provisions of said section, viz: the 
employment of a chief clerk and assistants, and such incidenetal expenses as the 
board shall deem· necessary, as well as the compensation of the assessors them
selves. Accordingly, the total sum payable out of the county treasury on account 
of the compensation of the assessors, of the chief clerk and assistants and the 
incidental expenses of the board may not exceed the sum of '/,. of 1% of the 
total tax duplicate of the city for the year in which the quadrennial appraise· 
ment is made. Y~urs very truly, 

U. G. DEXMAX, 

Attorney General. 
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:\HIXICIPAL CO::\"TRACTS-1::\"TEREST OF Pl:BLIC OFFICIALS. 

Stuc:klwlder uf netcspaper in u;hieh ordinances of city are required to be 
published may not serve as member of cuu;zc:il; said paper may nut do job print
ing for city and be legally paid therefor. 

Board of public service may not mcard contract although let at competitive 
bid to firm of tchich a member of said board of safety is an active member . 

.An ex-mayor retired from office zcithin the year may not be legally em
ployed to codify ordinances of city . 

.A board of public service may employ teams ozcned IJy wife of member of 
IJoara in hauling coal for municipal light plant . 

.A city official tcho is employe of {inn may legally purchase supplies of firm 
{o1· use of city zchen relation of employe does not amount to an interest . 

.A contract that teas let at competitive bids affects application of sec. 6969 
print:ipally in its criminal aspect. but insofar as said section applies to mttnicipal 
officers other previsions of law not affected by such {act. 

Village clerk 'lll,f,IY not be e;nployerl by council to represent village in cases 
penrling in courts. 

April 13th, 1909. 

Bureau of Inspection and Supervision of Public Offices, Department of .Aztditor 
of State, Columbus, Ohio. 

GEXTLE~IEX :-I beg to acknowledge receipt of your letter of April 6th, in 
which you call my attention to the provisions of sections 6969 and 6976 R. S. 
and of sections 45, 120 and 144, :\1unicipal Code, all of which relate to the unlaw
ful interest of municipal officials in public contracts. You state that your de· 
partment has experienced considerable difficulty in the application of these sec
tions and intimate that a set of general rules relating to the construction thereof 
would be of service to you. I have given this subject very careful consideration, 
and have investigated the law and the authorities relating thereto. 

Upon such consideration and investigation I am convinced of the futility of 
attempting to lay down a rule or set of rules by which every possible question 
arising under these statutes may be answered. The law relating to the general 
subject matter is in such a condition that each specific set of facts may present a 
new question. I deem it advisable, therefore, to confine myself to the considera
tion of the particular questions submitted by you as indicating some of the 
difficulties which you have encountered, viz: 

1. :\lay the editor or business manager (if a stockholder) of a 
newspaper in which the ordinances of a city are required by law to be 
published, legally serve as a member of the council of said city? :\lay 
said paper do job printing for the city and be lPgally paid therefor? 

2. May the board of public service legally award a contract, let 
<t competitive bid, to a firm of which a member of the board of safety is 
an active member? 

3. May an ex-mayor, retired from office within the year, be legally 
employed to codify the ordinances of the city':' 

4. :\lay the board of public service legally employ the teams owned 
by the wife of a member of the board in hauling coal for the municipal 
electric light plant? · 

5. l\Iay a city official who is an Pmploy oi' a firm legally purchase 
supplies of said firm for the use of the city? 
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6. Does the fact that the payments from the city treasury were 
made on contracts let at competitive bids affect the application of the 
Jaws relating to this subject? 

7. May the village clerk, if an attorney, be employed by council 
to represent the village in causes pending in the courts? 

1. In answer to your first question I beg to state that a contract between a 
newspaper and a municipality of the council of which a stockholder of the 
newspaper is a member, is invalid, although ordinances are required to be pub
lished in such newspaper (section 45 ::\I. C.). Such JLember, however, may con
tinue to serve until his disqualification under section 45 M. C. has been estab
lished by proper proceedings, under section 1732 R. S. This point is the same as 
that involved in one of the questions answered in the opinion of July 17th, 1906, 
to which you refer in your Jetter. 

The second branch of your first question must be answered in the negative. 
Sections 45, 120 M. C., and section 6976 R. S. operate to render contracts entered 
into in violation thereof absolutely illegal. This proposition is sustained by the 
unanimo~s opinion of the courts. 

2. In my opinion the board of public service may not legally award a con
tract to let at competitive bid to a firm of which a member of the board of public 
safety is an active member (6976 R. S.), and such contract is of no effect. 

3. Afl ex-mayor, retired from office within the year, may not be legally em
ployed to codify the ordinances of the city ( 6976 R. S.). 

4. The board of public service may legally employ the teams owned by the 
wife of a member of the board in hauling coal for the municipal electric light 
plant, if such teams are owned separately by the wife of such member, and if 
such member, as a matter of fact, has no interest or ownership in such teams. 
This quEstion presents a possible instance of an interest in fact as distinguished 
from an interest in law. The statutes of this state relating to the status of 
married women permit the absolute separation of the respective estates of hus
band and wife. However, such a contract as that suggested by this question 
should be closely scrutinized, for while the mere relationship between the mem
ber and the owner of the team does not, in Jaw, amount to an "interest," yet, 
in fact, the ownership of the wife might be merely colorable, and the real party 
in interest might be the member himself. 

5. Your fifth question is similar to that last discussed in that the relation 
of employe, on the part of the official, does not in itself amount to an interest 
within the meaning of any of the sections above cited. 

Here, again, there should be a careful examination of all facts present in 
the transaction. The determining principle here is that if the compensation of 
the employe is affected by the securing of the contract with the city, or its Joss, 
however remotely, the act of the official is v:oJative of the law and the contract 
is illegal; but if the compensation of the employe or the retention of his employ
ment is not affected in any way thereby, then the transaction Is lawful in every 
way. Thus, if a public official in his private employment secures a commission 
on the contract in question the transaction is clearly illegal; and, on the other 
hand, if the official is employed by the contractor on a salary, or other fixed 
compensation, and in a capacity entirely unconnected with the contract, it is 
equally clear that the transaction is lawful. A closer question Is that presented 
in case the official is employed at a fixed compensation, but in a capacity which 
renders him the active agent of the company in the making of the contract. 

I am of the opinion that such a situation would amount to an unlawful in-
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terest on the part of an official, and that such a contract would be illegal under 
the sections above cited. 

6. The fact that the contract was let at competitive bids affects the appli
cation of section 6969 R. S., principally in its criminal aspect. At least, insofar 
as that section applies to municipal officers the application of the c ther provisions 
of law is not affected by the presence of such a fact. 

An examination of section G9G9 will disclose that in the latter portion 
thereof an omission has occurred. The word "not," which was incorporated in 
the engrossed biii at the time this section was last amended, was omitted from 
the enroiled bill and cannot, therefore, be regarded at present in the statute. 
That portion of the section accordingly renders lawful, when the amount of the 
contract exceeds $50.00 and the contract is properly let on competitive bids, an 
interest on the part of any person holding any office of trust or profit in this 
state, or any agent, servant or employe of such officer in any contract for the 
purchase ot property, supplies or {ire insurance. However, such contracts are 
rendered unlawful by section 6976 and by the sections of the muu.icipal code above 
cited, excepting as to employes of departments other than the department of 
public service. (See section 144 ~1. C.) 

It appears, however, that in the case of the employes of such other depart
ments, interested in public contracts for the purchase of property, supplies or 
fire insurance, the interested employe is exonerated and the contract rendered 
valid and enforcible, if the amount thereof exceeds $50.00 and the contract has 
been let on competitive bids duly advertised. 

The so!e effect of section 6969 as to mnnicipal officers, however, i~ to afford 
to such officers, in case of prosecution under said section, a defense in the event 
that the contract exceeded $50.00 in amount, and was Jet on competitive lJids, 
the contract itself would be illegal and void under the other section cited. 

7. The village clerk, if an attorney, may not be employed by council to rep
resent the village in causes pendiGg in the courts. (Section 6976 R. S. and 
section 45 ::.\1. C.) 

Very truly yours, 
U. G. D~::X:IL\~, 
Attorney General. 

::.\IUNlCIPAL ANNUAL CONTRACTS-AC"DITOR :\lUST CERTIFY THAT 
FUNDS ARE APPROPRIATED FOR PURPOSE. 

No contract enterecl into by board of public safety tor supplies to be clelivererl 
as required during period of one year is valicl unless auditor has certified that 
maximum sum of money to be expended is in treasuru to credit of proper fund 
not appropriated tor any other purpose. 

April 29th, 1909. 

Bureau of Inspection and Supervision of Pnblic Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE:-oTLE:~rr-:x :-1 beg to acknowledge receipt of your letter of April 28th, in 
which you submit for my opinion the following question: 

"In contracting for coal, meat and other staples to be delivered 
liS required ~uring the period of one year, is it mandatory that 
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the auditor's certificate that the money is in the fund and not appro
priated for any other purpose, be on file before such contracts can be 
entered into by boards of public service or boards of public safety of 
cities?' 

Complying with your request, I beg to state that neither of the boards, con
cerning the powers of which you inquire, are exempted from the operation of 
section 45 M. C., which contains the provision as to the necessity for the auditor's 
certificate, by the sections of the code which define their respective general con
tracting powers. (Sections 143 and 147 M. C.; Pettinger v. Wellsville, 75 0. S. 
509.) 

Nor does the fact that the contracts concerning which you inquire are for 
ordinary supplies and not for improvements prevent the application of section 
45 thereto. The question is made doubtful, if at all, by the fact that the con
tract does not obligate the municipality to the payment of any fixed sum of 
money, and therefore the exact amount to be expended thereunder cannot be 
with convenience or accuracy determined in advance as would be required in 
complying with section 45 M. C. This fact, however, does not serve as a reason 
for denying the application of the section, but rather, if compliance· with the 
section in making such contracts is impossible, as a reason for denying the ex
istence of the power to make such contracts. I do not regard the difficulty sug
gested as of. great moment since the board in entering into such a contract may, 
and from considerations of business policy should, fix the maximum sum to be 
expended thereunder during the year; to compel such boards to impose such 
limitations upon the financial obligations of such contracts seems to be one of 
the objects of section 45 M. C. 

I am of the opinion, therefore, that no contract entered into by a city board 
of public service or board of public safety for supplies to be delivered as re
quired during the period of one year is valid unless the auditor has certified 
that the maximum sum of money to be expended under such contract is in the 
treasury to the credit of the proper fund and not appropriated for any other 
purpose. 

Yours very truly, 
u. G. DEX;\IAX, 
Attorney General. 

ROAD ENGINEERS AND LABORERS-EMPLOYMENT AND COl\IPENSATION 
OF-REPAIR OF' ROADS. 

Road commissioners may not appoint more than one engineer at a compen
sation to exceed four dollars per day. but may employ all labor necessary at $1.75 
per day. Engineers may not be paid for overtime, but laborers may. 

Wages provided tor in constructing roads are different from that provi(lctl 
for in case of repair. 

May 3d, 1909. 

The Bureau of Inspection ancL Super·vision of Public Offices, Columbus, Ohio. 
GEXTLE-:IIEx:-I am in receipt of your letter of April 29th, submitting for my 

opinion thereon the following questions: 

"l. How many engineers (at not to exceed $4 a day) may road com
missioners employ under the road district law (Sec. 4757-1, et sep.)? 
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"2. :\lay said road commissioners pay any class of day laborers 
(other than the engineer) more than $1.75 a day? (See 99 0. L. p. 384, 
Sec. 7.) 

"3. Is there any provision in said law authorizing road commis· 
sioners to pay employes for 'overtime?' 

"4. Do the wages designated in section 4757-7, for the construction 
of roads, also apply to the repair of roads under the provisions of sec
tion 4757-19?" 

19U 

Replying to your first question, I beg to state that I find no authority for 
the appointment of more than one engineer at a compensation of not to exceed 
$4 per day. 

Section 4757-6 R. S. provides that: 

"Such road commissioners shall have power to employ • • "' a 
competent engineer and such assistants as they deem necessary, who 
shall make a map of the roads so designated. each year and make 
profiles of such roads, showing the grades thereof as they exist, and pre· 
pare such other information as may be required by the commissioners, 
all of which shall be kept on file in the county auditor's office for pub
lic inspection and shall be notice to the public." 

Section 4757-7 (as amended 99 0. L. il84) provides in part that: 

"The engineer employed by the road commissioners shall receive no 
more than $4 per day, and each assistant shall be allowed no more than 
$1.75 per day for each day actually employed, as may be agreed 
upon by the road commissioners." 

Consideration of the foregoing sections compels the conclusion that one 
engineer at $4 per day is to perform all the engineering work of a given road 
district. It is ex!)ressly provided that the engineer employed by the commis
sioners shall make a map of all the roads designated for improvement in a given 
year. For making necessary surveys, ass:stant engineers may ue employed and 
there is no limit to the number thereof. Such assistants, however, may reeeiv·~ 
only $1.75 per day. 

The road commissioners are empowered by section 4757-5 to Pmptoy "any 
and all labor necessary to operate" such rollers and other machinery and ap
pliances as they may deem it necessary to purchase in the improvement tJf the 
roads under their charge. Under section 4757-10 the work of construction of 
improved roads is required to be let by competitive bids, the contract to include 
alj labor excepting the labor of the operators of the road roller, etc. However, 
if there are no bids or if the bids received are not satisfactory, the road commis
sioners "shall have the right to purchase any or all of materials and secure the 
performance of any or all labor in any other manner." The laborers authori:-~erl 
to be employed by the two sections above cited, are not to be confuseLl with the 
"assistants" who are clearly to be employed in the performance of engineern::g 
work. There does not appear to be any limit upon the amount per day that 
may be paid to such laborers. 

The engineer, the assistants and the clerk or bookkeeper may nut ~'l! al
lowed compensation for "overtime." The day laborers employed under authority 
of the sections last above cited may, however, be paid for "overtime," if t'UC'Il 

"overtime" is expressly or impliedly provided for in the contrDcts of employ· 
meut of such laborers. 
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In repairing improved roads under authority of section 4757-19, the road 
commissioners are authorized and directed to proceed "in the same manner as 
is provided by the general statutes for the repair of roads." The engineer and 
the assistants provided for by section 4757-6 are not to be Elmployed in making . 
such repairs and if engineering work is required to be done in connection with 
such repairing, the limitations of section 4757-7 would not apply. The compen
sation of the clerk or bookkeeper employed by the road commissioners is limited 
to $1.50 per day regardless of whether or not his time is in part devoted to work 
in connection with the repair of improvea roads. As to the employment of day 
laborers for work in connection with repairing improved roads, the commis
sioners are to be governed by the general statutes applicable to such repairs. 

Yours very truly, 
U. G. DEXMAX, 
.Attorney General. 

NoTE-See supplemental op1mon rendered The Bureau of Inspection and 
Supervision of Public Offices, May 26th, 1909. 

ROAD COMMISSIONER-LABORERS EMPLOYED BY-PAY FOR OVERTIME 

May 26t,h 1908. 

The Bttreau of Inspection ana Supervision of Public Of/ices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter of May 24th, requesting 

an opinion supplemental to that of May 3d, with respect to the compensation 
of l!iborers employed by road commissioners under the road district law, section 
4757-1 et seq. and under the road repair law, section 4757-19 R. S. I note that 
in rendering the former opinion I overlooked the words "and each laborer" as 
used in section 7 of the road district law as amended 99 0. L. 384. The context 
in question is: 

"Each assistant and each laborer shall be allowed not more than 
$1.75 per day for each day actually employed as may be agreed upon by 
the road commissioners.' 

In view of this provision, it is my opinion that no class of laborers em
ployed by the road commissioners, other than the engineer, may be paid more 
than $1.75 per day, either for improvement work or for repair work. No pay 
for "overtime" may be allowed any of the employes of the road commissioners, 
unless the allowance of such pay, together with the per diem fixed by contract 
with the commissioners, will not cause the total sum allowed for any one day 
to exceed $1.75. 

Yours very truly, 

NoTE-See preceding opinion. 

U. G. DENMAN, 
.Attorney General. 
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JL'STICES OF THE PEACE IX CLEVELAXD-~lAY XOT RETAIN' AXY 
FEES FOR OWX "LSE. 

~lay 22d, 1909. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE::"TLE~u:x:-1 beg to acknowledge receipt of your letter of ~lay 19th, re· 

questing my written opinion upon the following question: 

"~lay justices of the peace of the city of Cleveland, Ohio, retain 
for their own use fees collected of litigants? Also, may they retain fees 
for performing marriage ceremonies?" 

In my opinion, justices of the peace of the city of Cleveland may not re· 
tain for their own use fees collected of litigants. This prohibite:.l. by setcion 621a 
R. S., which provides that justices of the peace in Cleveland shall receive "in 
lieu of all tees'' a salary of $1,800.00 per annum. The same provislon is in· 
eluded m ord:nance No. 44,512 of the city of Cleveland, a copy of which you have 
enclosed in your letter. Section 621b makes it the express duty of justices of 
the peace in Cleveland to pay all fees provided for in section 615 and 621 R. S. 
into the city treasury. 

Justices of the peace of the city of Cleveland may not retain for their own 
use the fee of two dollars for marrying and making return of marriage as 
authorized to be collected by section 621 R. S. The joint effect of sections 621a 
and 621b R. S. and the ordinance referred to, prohibits such rl?tention. Any 
sums paid to justices for performing marriage ceremonies or for other services 
in excess of the amounts receivable under section 621, may be retained by the 
justices for their own use. 

Yours very truly, 
u. G. DENlllAX. 
Attorney General. 

No-n:-See page 214. 

COUNTY COMMISSIONERS-FAILURE TO PROVIDID SALARY FOR CON· 
STABLE THROUGH MISTAKE OF AUTHORITY-COUNTY SALARY LAW. 

In making annual allowance county commissioners fail through mistake of 
attthority to provide salary for constable, commissioners may make allowance 
when error discovered. 

June 28th, 1909. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE::IlEN:-Your communication is received in which you submit the 
following statement of facts, together with a request for an opinion thereon: 

In the insolvency court of Hamilton county the court constable 
has been heretofore paid out of the county treasury, but his compensa· 
tion has not been included in the aggregate sum to be expended for the 
services of deputies, clerks and other employes of the office of insolvency 
judge, as fixed by the county commissioners under the salary Jaw. The 
failure to include this compensation was based upon the theory that 
the compensation of a court constable was payable direct from the 
county treasury and was not to be included in the aggregate :mm fixed 
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by the commissioners. The supreme court has held, however, in the 
case of State ex rei Currens v. Sayre, County Auditor, that court con
·stables should be paid out of the officers' fee fund and should be in
cluded in the allowance made by the commissioners. Query: Does 
this decision apply to court constables in the insolvency court of Ham
ilton county, and, if so, how may said court now legally cc,mpensate 
its court constables? 

In reply I beg to say, you have heretofore been advised by this office, under 
date of December 18, 1906, that the provisions of the county officers' salary law 
relative to probate courts were applicable to the insolvency court of Hamilton 
County. It follows, therefore, that the holding of the court in the Sayre case, 
above referred to, applies to the insolvency court of Hamilton County and that 
the duty devolves upon the county commissioners to include in the aggregate 
sum as fixed by them to be expended for deputies, clerl,s, etc., the compensation 
of court constables. The county officers' salary law provides, however, that: 

On November 24, 1906, and on the 20th of each November there
after, the county officers therein provided for shall prepare and file with 
the county commissioners a detailed statement of the probable amount 
necessary to be expended for deputies, assistants, bookkeepers, clerks 
and other employes of their respective offices, for the year beginning 
.January 1st thereafter, and that the county commissioners shall, not 
later than five days after the filing of said statement, fix an aggregate 
sum to be expended for the period covered by said statement. 

This duty, I assume, has been performed by the county commissioners of 
Hamilton County for the year 1909, and this office has heretofore held that when 
county commissioners have once acted under this statute their power is ex
hausted. In other words, when they have once fixed an aggregate sum to be 
expended for deputies, clerks, etc., such aggregate sum so fixed must stand for 
the year. But where county commissioners, through mistake of authority, omit 
to consider or take action relative to the compensation of any deputy, clerk, or 
other employe, the power in that particular has not been exercised and such 
commissioners retain the authority to fix an aggregate sum for the compensa
tion of such deputy, clerk or other employe so omitted. 

It follows, therefore, that the county commissioners of Hamilton County 
now have authority to provide compensation for the court constables of the in
solvency court of said county. 

Yours very truly, 
u. G. DE.\',\IA.\', 

Attorney General. 

CASH BAIL-ACCEPTANCE OF BY :\1AYORS' AND POLICE COURTS-DIS
POSITION OF WHEN DEFENDANT FAILS TO APPEAR-FEES OF 
CHIEF OF POLICE. 

A mayor or juclge of police cow·t may not accept cash bail, but where' same 
is acceptecl ancl proceedings are regular, defendant not entitled to recover same. 

Where defendant fails to appear or clemancl repayment money should be pai(l 
to city treasurer or county treasurer. 
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Fees taxed in name of chief of police lclten services are performed by patr!Jl~ 
man should be paid into county treasury. 

Fees of mayor and cllief of police may not be allozcerL in cases zchere bait 
has been forfeited. 

June 9, 1909. 

Bureau of Inspection aiHl :"iupen:ision of Public Offices, Columbus, Ohio. 
GEXTI.E)rEX: -I beg to acknowledge receipt of your letter of :\lay 21st, in 

which you request my opinion upon the following questions: 

"1. :\lay the mayor of a city not having a police court, or the police 
authorities of said city, accept 'cash bail' and release persons charged 
with the violation of the state Jaws or the penal ordinances of the city? 

"2. If such cash bail be accepted and the parties fail to appear, 
what is the legal disposition of such moneys? 

"3. If a defendant is convicted under the state laws of a misde
meanor in the mayor's court, and the costs assessed are paid by him, 
what disposition should be made by said court of the fees earned by 
patrolmen taxed in the name of the chief of police? May the chief re
tain such fees when he does not personally render the service for which 
the fee is charged? 
· "4. May the mayor and chief of police be allowed their legal fees 
in cases in which bail has been forfeited for non-appearance of defend
ants? 

"5. We would ask your opiniOn upon the same questions as the 
same relate to the duties of the proper officers in the police courts of 
the larger cities of the state.'' 

I have been unable to find any authority for the acceptance of "cash bail' 
by the mayor or the judge of the police court, or by any other municipal au
thority. If such bail be accepted, the transaction is illegal and void, and should 
there be any irregularity in the arrest of the defendant, he would be entitled 
to recover the amount of money so paid by him. 

"Where the person is arrested for improper purposes without just 
eause; or, for a just cause, but without lawful authority; or, for a just 
cause and by lawful authority, but for an improper purpose; and pays 
money to obtain his dh;charge, it may be recovered as so much money 
had and r€'ceived for the plaintiff's use. Bull, N. P. 172, 173; 5 Com. 
Dig. Pleader, 2 W. 19; Richardson v. Duncan, 3 N. H. 508; Watkins v. 
Baird, 6 :\lass. 506." 

Reinhard vs. Columbus, 49 0. S. 257-270. 

If, however, the proceedings are regular, aside from the receipt of cash 
bail, then the defendant is not entitled to receive such money even though he 
ma){es demand therefor. 

Columbus v. Reinhard 1 C. C. 289. 

In such cases, and in all cases in which the defendants fail to demand re
payment, the mon€'y so paid in should be paid over to the eity treasurer or to 
the county treasurer, under Sections 1536-838 R. S., 1536-864 R. S., and 1536-854 
R. s. 
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Fees taxed in the name of the chief of police in state cases when the same 
have been earned by patrolmen, should, in my opinion, be paid into the county 
treasury. 

In the case of Portsmouth v. ::\lilstead, 8 C. C. N. S. 114, affirmed by the 
Supreme Court in 76 0. S., the court in holding that a chief of police may re
tain for his own use fees earned in state cases, seems to regard Section 1850 
R. S., now Section 1536-863, as applicable to the fees of chiefs of police. That 
section in terms applies only to the marshal-an office formerly existing in many 
municipalities of the state, but which has been abolished as to cities by the adop
tion of the municipal code of 1902. There is no other provision under which 
the chief of police may be said to be entitled to receive any fees. The section in 
question provides that "he * * * shall receive the same fees as sheriffs and 
constables in similar cases for services actually performed by himself or his 
deputies, * * *; but in no case shall ~ receive any fees or compensation for 
services rendered by any watchman or other officer, nor shall he receive for 
guarding, safekeeping or conducting into the mayor's or police court, any per
son arrested by himself or deputies, or by any other officer, a greater compensa
tion than twenty cents." 

Section 1536·823 provides that in the police court fees shall be taxed as in 
the probate court, or before justices of the peace in like cases, but neither this 
provision nor those authorizing mayors to tax costs in state cases contains suffi
cient authority for the chief to retain the fees earned by patrolmen. It appears 
from Section 1536-863 above quoted that for safekeeping, etc., the chief of police 
may receive a fee of not to exceed twenty cents for each prisoner, but that other 
fees, such as those prescribed for constables by Section 622 R. S., may not be 
retained by the chief.. unless he has actually rendered the services for which 
they are taxed. The patrolman is not "his deputy" within the meaning of Sec
tion 1536-863, and assuming that section to govern the case, it" seems to me to 
deny the right of the chief of police to the fees in question. The patrolman 
may not, of course, receive such fees and retain them for his own use, and in 
my judgment, they should be paid into the county treasury. 

When bail is forfeited on account of the non-appearance of the defendant 
in a state case, the entire sum recovered thereby must be paid into the county 
treasury, and the fees of the mayor and chief of police may not be paid out of 
such sum so forfeited. (Sections 1536-838 etc., above cited, and 7181 R. S.) 

The statements above made are applicable to the proper officers in the police 
courts of the larger cities of the state, as well as to those of cities not having 
a police court. 

Yours very truly, 
u. G. DENJI!AN, 
Attorney General. 

COUNTY COMMISSIONERS-AUTHORITY TO MAKE ADDITIONAL ALLOW
ANCE TO AUDITOR FOR CLERK HIRE-NOT TO BE CREDITED TO 
AUDITOR'S FEE FUND-ANNUAL ALLOWANCE MADE IN PRECEDING 
SECTION-MEANING OF. 

June 29, 1909. 

Bureau. of Inspection ana Supervision of Public Offices, Department of Auditor 
of State, Oolurnbus, Ohio. 
GEXTLE:lJEN:-Your communication received in which you submit the fol

lowing inquiry: 
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"Section 1076 Revised Statutes is as follows: 
''The county commissioners of the several counties have authority, 

and are required, to make an additional allowance to the county auditor 
for clerk hire, not exceeding twenty·five per cent. of the annual allow
ance made in the preceding sections in the years when the real property 
is required by law to be reappraised. 

"Since the passage of the salary law, may the county commissioners 
make the allowance as above provided, and if so, should the amount 
he credited to the auditor's fee fund, or should the additional clerks be 
paid direct out of the county treasury upon the allowance of the county 
commissioners? If the allowance is credited to the auditor's fee fund, 
may it be used in incre:lsing the compensation of the present employes 
of the office, or must additional assistants be employed?" 

205 

You further inquire what is "the annual allowance made in the preceding 
section," as referred to in Section 1076? 

In reply I beg to say you have been heretofore advised by this office that 
the enactment of the county office salary law does not repeal sertion 1076 R. S., 
and that in cases where the county commissioners, when fixing the aggregate 
sum to be expended by the auditor as provided in the salary law, make no pro
vision for the additional work required by reason of the reappraisement of real 
estate, such commissioners have authority to make the allowance provided in 
Section 1076. It is my judgment when the county commissioners act under said 
Section 1076, that the sum so allowed may not be transferred to the fee fund 
of the county auditor, and that it must be used solely for the employment of 
additional assistance in the performance of the work in the auditor's office in
cident to the reappraisement of land. 

"The annual allowance made in the preceding sections" referred to in Sec
tion 107ti, means all the compensation allowed county auditors under Chapter 
4, Title 8, of the Revised Statutes. 

Very truly yours, 
u. G. DE:'OL\X, 

Attorney General. 

BOARD OF PUBLIC SERVICE-CONTRACTS FOR COAL USED IN WATER 
WORKS FOR ELECTRIC LIGHT PLANT AND FOR CONSTRUCTION OF 
SPECIAL ASSESSMENT Il\IPROVE:\IENT-CITY AUDITOR-CERTIFI
CATE THAT THERE IS :\IONEY IN FUND APPROPRIATED TO MAKE 
SAID CONTRACTS VALID. 

It is not necessary for certificate from city auditor, that there is money in 
fund and appropriated for purpose required. to be filed to mah·e valicl contracls 
entered into by boanl of public service. for coal used in operating municipal 
1cater !COrks or electric light plant, if obligations created by said contract are 
to be met by revenue resulting from the operation of plant. 

Said certifieate is not required to be filed to make ralid contracts entered into 
by board of public service for pipe used in extension of mains of sai£1 plant. 
Same to be pflifl for ftotn proc·eeds of boncls sold for such purpose, an!l bonrls t<J 

be paid for out of surplus revenue deri~:ed from operation of plant. 
~ef'lion 45a does not require sairl certifimte to be filed for mnlrad for con

stl·uction of special assessment improvements. 
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July 16, 1909. 

Bureau of Inspection ana Supervision of Public Offices, Department of A.udito1" 
of State, Columbus, Ohio. 

GEXTLK\IEX :-I beg to acknowledge receipt of your letter of July 14th re· 
questing the opinion of this department upon the following questions: 

"1. Is a certificate of the city auditor that there is money in the 
fund and appropriated for the purpose required to be filed to make valid, 
contracts entered into by the board of public service for coal used in 
operating municipal water worl{S or electric light plants, if the obliga
tions created by said contracts are to be met by the revenue (water 
rentals) resulting from the operation of the plant? 

"2. Is said certificate required to be filed to make valid, contracts 
entered into by boards of public service pipe used in extension of the 
mains of said plant, the same to be paid for from the proceeds of bonds 
sold for such purpose? 

"3. Sec. 45a implies that said certificate is required to be filed in 
contracts for construction of special assessment improvements. What 
effect do you give to the provisions of said section?" 

Sections 45 and 45a M. C. provide in part as follows: 

"No contract, agreement or other obligation involving the expendi
ture of money shall be entered into, nor shall any ordinance, resolu· 
tion or order for the expenditure of money be passed by the council or 
by any board or officer of a municipal corporation, unless the auditor of 
the corporation, and if there is no auditor, the clerk thereof, shall firsi 
certify to council that the money required for the contract, agreement 
or other obligation, or to pay the appropriation or expenditure, is in 
the treasury to the credit of the fund from which it is to be drawn, 
and not appropriated for any other purpose, which certificate shall be 
filed and immediately recorded; and the sum so certified shall not there
after be considered unappropriated until the corporation is discharged 
from the contract, agreement or obligation, so long as the ordinance, 
resolution or order is in force; and all contracts, agreements or other 
obligations, and all ordinances, resolutions and orders entered into 
or passed, contrary to the provisions of this section shalJ be void, 
and no party whatever shall have any claim or demand against the 
corporation thereunder; nor shall the council, or a bof!rd, officer, 
or commissioner of any municipal corporation, have any power to 
waive or qualify the limits fixed by such ordinance, re::;olution or 
order or fasten upon the corporation any liability whatever for any ex
cess of such limit, or release any party from an exact compliance with 
his contract under such ordinance, resolution or order; * "' * * 
provided, however, that the council of any city or any village may make 
(subject to the provisions of sections 2491 and 3551 of the Revised 
Statutes of Ohio) a contract with any person, firm or company for 
lighting the streets, alleys, lands, lanes, squares and public places in 
the municipal corporation, or for furnishing water to such corporation, 
or for the collection and disposal of garbage in said corporation, or for 
the leasing of the electric light plant and equipment, or the water works 
plant or both, of any person, firm or company therein situated, for a 
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period not ex~eeding tf>n years, and the requirement of a certifieate 
that the necessary money is in the treasury shall not apply to sueh ~on
traet; provided further. that sueh requirement shall not apply to strePt 
improvement contracts extPnding for one year or more, nor to contracts 
made by the board of health of any munic·ipality, nor to contracts made 
by any village for the employment of legal counsel. 

"Sec. 45a. :\Ioney to be derived fr:Jm lawfully authorized bonds 
or notes sold and in process of .delivery shall for the purpose set forth 
in section 45 of this act be deemed in the treasury and in the appro
priate fund." 

20i 

The first question JJr£sented by you seems to have been answered quite 
definitely by the courts of this state. The principle which seems to !Je deduci!Jie 
from the great m3ss of adjud:cations bearing upon this question (many of thPm 
conflicting) is as follows: 

Sec. 45 ~.'!. C., does not apply to the expenditure of revenue:: other than 
those raised or necessarily to be raised by taxation. The rPasoning upon whkll 
the courts have predicated the principle above stated is not clearly set forth in 
any of the decisions which have come to my notice. The conclusion is certainiy 
not justified by the above quoted language in itself. The following are quota
tions from certain of the decisions in point: 

"The requiremf>nt (of section 2702 R. S., of which sec. 45 :\I. C. is 
almost an identical paraphrase) is that the certificate must show that 
the money reauirerl for the contract is in the treasury to the credit of 
the fund and not appropriated for any other purpose. The fund from 
which the plaintiff is entitled to satisfaction of his demand is not 
raised by taxation. It is derived from the operation of the gas works 
and may be subject to the order of the board whose authority is so 
limited that they can make valid contracts only for appliances and sup
plies for the gas works to which the fund is devoted." Shauck, J., in 
Kerr v. Bellefontaine. 59 0. S. 446, 464. 

"The section (2702 R. S.) is general in its terms, but the object 
of the general assembly evidently was to compel municipalities to have 
the money in the treasury before appropriating or spending it. This 
can only apply to money raised, or to be raised, by a levy on the gen
eral tax list of the municipality. If the money is to be provided in the 
first instance by taxation, it must be collected and in the treasury be
fore it can be appropriated or expended either by ordinance. resolution, 
order, contract, agreement or other obligation. If bonds are issued and 
sold and the money provided in that manner, the bonds to be paid by a 
levy on the general tax list, money arising from the sale of such bonds 
mt:st be in the trE'aHury before it can be expended the same as if it had 
bePn raised by taxation in the first instance. 

··rn all cases said section 2702 is applicable * :;: 

"In caseH of street imnrovements * " the council at the proper 
time makes an assessment of the amount to be paid by the property 
holders upon their property and pays the balance out of money in the 
treasury raised by taxation, or by sale of its bonds, the bonds to be paid 
by a levy on the general tax list * " 

"In such a transaction the only money which the munieipality pays 
out of its treasury of money raised by levy on the general tax list, is 
so much of the cost and expense of the improvement as is not assessed 
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against the property holders, and as to that part said section 2702 is 
applicable * * 

"As to the part of the cost and expense to be assessed against * * 
the abutting '' * property, said section does not apply, and in the na
ture of the case c:tnnot apply because it is impossible for the council to 
ascertain the amount of money required until after it knows who has 
paid and who has failed to pay his assessment, and by that time a large 
part, if not all, of the cost and expense will have been incurred. 

"It does not apply for the further reason that by necessary implica
tion said· section has reference to money of the municipality, that is, 
money raised, or ultimately to be raised, by a levy on the general tax 
list, and docs not govern or refer to money of individuals, that is, 
money to be raised by an assessment upon the property along the im
provement * *. It is competent for the contractor to agree to take the 
assessment in payment of his labor and material * * and if he does 
so the money never goes into the treasury and no certificate can be 
filed as to the s:tme." 

BurJ{et, J., in Comstock v. Nelsonville, 61 0. S. 288-294·295-296. · 

"A municipality may issue bonds in sufficient amount to pay the 
estimated cost and expense of an improvement and may levy a tax in 
~ddition to the other tax authorized by law, to pay the bonds issued 
and sold to pay its part of the cost of the improvement, * *. Sections 
45 and 45a do not apply to improvements for which the city has au
thorized bonds to be iEsued to pay the entire estimated cost and expense." 

Summers, J., in Emmert v. Elyria, 74 0. S. 145-197-198. 

See also opinion of Price, J., in Village of Carthage v. Diekmeier, 79 0. S. 
323-336 in which on a seemingly identical state of facts arising under section 
2702 the supreme court reached a conclusion opposed to that reached in Em
mert v. Elyria, Rupra. It is not necessary for the purpose at hand to reconcile 
these decisions. 

Of the foregoing decisions of the supreme court all but one, viz, Kerr v. 
Bellefontaine, Supra, refer to street improvement contracts, and without at
tempting to analyze the decision of Emmert v. Elyria, which might seem to go 
farther than the principle herein stated, the rule with respect to such contracts 
seems to be that the certificate of the auditor is only necessary when the entire 
cost of the imorovement iR t.o be oairl out. of the general fund of the city, or 
out of the proceeds of an issue of bonds payable ultimately out of the general 
fund of the city, or in case the improvement is tol be partly paid for by assess
ment against abutting property, with respect to the city's portion of the ex
pense only. The reasoning by which this conclusion is reached is most clearly 
set forth in the opinion of Comstock v. Nelsonville, Supra, wherein the incon· 
venience of applying section 2702 to contracts to be discharged out of money 
raised by assessment is pointed out. There is one assumption, however, that 
seems to me to have been made by the court and passed over without statement. 
I venture a suggestion on this point: When the court, as in the last opinion 
referred to, as well as the other opinions cited and quoted from, says that "the 
object of the general assembly evidently was to compel municipalities to have 
the money in the treasury before appropriating or spending it. This can only 
apply to money raised or to be raised by a levy on the general tax list of the 
municipality," the court apparently has in mind the relative location of section 
2702 as compared with the other sections of the then existing municipal code. 
The position of that section and the position of section 45 in the Municipal 
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Code of 1902 is among those statutes relating to taxation and the appropriation 
of money raised by taxation. 

Each of these sections may be correctly said to be in pari materia with such 
sections relating to the collection and expenditure of taxes. Any fund, there
fore, that does not have to be appropriated by council is quite evidently not 
within the general scope of these related sections and therefore the broad and 
general terms employed in the first clause of section 2702 and in the first clause 
of section 45 :\I. C., are limited to contracts involving the expenditure of funds 
raised by taxation. This being the case, revenues not derived from taxation 
and those entirely within the control of some municipal board, without specific 
appropriation by council, may be expended without compliance with the re
maining provisions of the sections. 

The case of Kerr v. Bellefontaine, from the opinion of which quotation is 
made herein, presents a statement of facts more similar to those described in 
your first question than do the other cases cited above. The gas trustees of 
the city of Bellefontaine had under old section 2489 R. S., the general power to 
administer the gas works of the city. That section provided in part that: 

"Said trustees may also purchase material, employ laborers, etc., 
* ,. * and all money collected for gas works purposes shall be de
posited weekly by the collectors thereof, with the treasurer of the cor
poration * *; and all moneys so deposited shall be kept as a separate 
and distinct fund subject to the order of the board." 

The reasoning of the learned judge in holding that section 2702 was not 
applicable to the exercise of the powers enumerated in sec. 2489 seems to be sub
stantially the same as that above outlined, although the opinion as reported is 
very brief upon this point. {See also Findlay v. Parker 17 C1 C. 294-300.) 

It is not to be assumed that because the contract is to be discharged out of 
the proceeds of bonds issued by the municipality the certificate of the auditor is 
not required. If such bonds are to be paid by a general levy, then the pro
visions of sections 45 and 45a apply, but if they are to be paid by special assess
ments then in accordance with the rule above stated, the certificale is not neces
sary except as to such part of the cost of the improvement as is to be paid by 
the municipality. Comstock v. Nelsonville, Supra; Village of Carthage v. Diek
meier, Supra. I make this statement in spite of the apparent holding of the 
court in Emmert v. Elyria, Supra. 

Kerr v. Bellefontaine is strengthened in its application by the provisions 
of section 2411, etc., R. S. In said section 2411, which still remains in force, 
as defining the powers and duties of the boards of public service and the board 
of trustees of public affairs, it is in part provided: 

"For the purpose of paying the expense of conducting and managing 
the water works * * the trustees or board shall have the power to 
assess and collect * * a water rent of sufficient amount • *." 

Section 2412 R. S. provides in general that the surplus "after paying the ex
pense of conducting and managing the water works, etc.," may be applied to 
the repairs, enlargement or extension of the works. It is thus seen that the 
board of pubic service in administering the water works has substantially the 
same powers as those called in question in the case of Kerr v. Bellefontaine. 
In this connection, however, permit me to point out that section 2415 being a 
portion of the water works act authorizes the trustees or board "to make con-

14-A. G. 
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tracts for the building of machinery, water works, buildings, reservoirs and 
the enlargement and repair thereof * * and: for all other necessary purposes 
to the full and efficient management and construction of water works." 

In proceeding under this section the board of public service may not bind 
the city. If the board does not keep within the surplus as referred to in sec
tion 2412 the execution of a contract under section 2415 is such an attempt to 
create an indebtedness against the municipality as is prohibited by section 45 
M. C. Newton v. Toledo, 18 C. C. 756. 

It must not be assumed, however, that there is any fundamental distinction 
between contracts in the nature of running expense and those relating to per
manent improvements. Section 45 applies to ordinary running expenses when 
the same are to be paid out of the general revenue of the municipality. 

Ampt v. Cincinnati, 2 N. P. 332. 
Easton v. Hyde Park, 6 N. P. 257. 

The conclusion of the court in Lima Gas Co. v. Lima 4 C. C., 22-28 does 
not seem to be well taken. 

I conclude with respect to your first Question that in contracting for coal 
to be used in operating a municipal water works or electric light plant, the board 
of public service is not subject to the provisions of section 45 M. C., if the obli
gation created by such contract is to be met by water and light rentals resulting 
from the operation of the plants. 

With respect to your second question I beg to state that in my opinion con
tracts entered into by boards of public service for water pipe to be used in ex
tending the mains are not governed by section 45 M. C., if such contracts are 
to be discharged out of the surplus revenue derived from the operation of the 
water works Jllant. If, however, the bonds mentioned in your question are to be 
paid out of the proceeds of a general tax levy, then such certificate is necessary. 
I have reached tbis conclusion upon the principles set forth in my answer to 
your first question. 

In my opinion, section 45a, with respect to which you inquire in your third 
question, does not relate to assessment improvements as assumed in your letter. 
The effect of said section is to authorize the auditor to issue the certificate re
quired by section 45 in case bonds have been issued to pay the obligation created 
by a municipal contract, which bonds are to be paid out of the proceeds of a 
general tax levy. 

In my judgment, section.145 M. C. which requires the authorization of coun
cil in case of contracts involving more than $500, does not in any way affect 
the conclusions above reached. While said section 143 provides that contracts 
let thereunder upon competitive bids, "shall be between the corporation and the 
bidder, and the corporation shall pay the contract price in cash," this language 
alone does not render such contracts, obligations "involving the expenditure of 
money" within the meaning of section 45 M. C. as construed ·uy the supreme 
court. Yours very truly, 

W. H. MILLER, 

Assistant Attorney General. 
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TOWXSHIP TRCSTEES-ACTHORITY TO TRAXSFER Sl:RPLl'S PROCEEDS 

OF SPECIAL TAX. 
July 29, 1909. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLE~IE:-o :-I am in receipt of your letter of July 23d, in which you sub· 

mit the following for my opinion: 

Pursuant to an act of the general assembly, 84 0. L. :H4, there was 
erected in the city of :\Iansfield a memorial building, for the payment 
of which bonds were issued and sold, all of which have now been re
deemed. The act was amended in 99 0. L. 743, authorizing the township 
trustees to provide, out of the general funds of said treasury, for the 
payment of a janitor to tal{€1 charge of said building. The trustees, in 
making the last levy for the payment of the bonds, levied a higher rate 
than was necessary for the retirement thereof, which resulted in a sur
plus of $3,182.93 in the hands of the treasurer of the trustees of said 
memorial building. Query: 'Vhat disposition shall be made of said sur
plus? 1\lay it be transferred under authority of section 2834 R. S. to 
the general fund of the township by an order of the trustees? 

In reply, I beg to call your attention to section 2834 R. S., which is, in part, 
as follows: 

"Wherever there is, in the treasury of any * .. * township, 
* * * any surplus of the proceeds of a special tax, * * " which sur
plus is not needed for the purpose for which the tax was levied, * * * 
such surplus may be transferred to the general fund by an order of the 
proper authorities entered on their minutes * .. *" 

This section applies to any surplus in the treasury of any township, while 
the surplus to which your inquiry refers is in the hands of the treasurer of the 
trustees of the memorial building, but, as the entire memorial fund has been 
raised by taxing the property of the township, I do not consider that distinction 
as material. The first part of this section clearly authorizes a transfer of the 
entire surplus, $3,182.93, to the general fund of the township. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

COUNTY SURVEYOR-ASSISTANTS, DEPUTIES AND OI<'FICE FORCE :\lAY 
BE RED1BURSED FOR EXPENSES INCURRED. 

December 13, 1909. 

Bureau of Inspr!"lion and Nupfrvision of Public Offices. Department of Auditor of 
State, ('alum bus, Ohio. 
GE:-oTr.Dn:x:-Your communication is received in which you submit the 

following inquiry: 

"Sef'. usa. as ammded, 98 0. L. 247, provides that. 'the county sur
veyor shall appoint such assistants, deputies, draftsmen, inspectors. 
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clerks or employes as he shall deem necessary for the proper performance 
of the duties of his office, and shall fix their compensation, but such 
compensation shall not exceed in the aggregate the amount so fixed 
by the county commissioners as herein provided.' 

"Section 1181 provides that 'the county surveyor and his assistants 
and deputies shall each be allowed his reasonable and necessary ex
penses incurred in the performance of his official duties.' 

"Query: :i\iay such Employes as draftsmen, inspectors, clerks, rod
men, axmen and markers, if employed regularly in the surveyor's 
office and paid out of the appropriation made by the county commission
ers, legally receive their neczssary expenses incurred in the performance 
of their official duties, as provided in said section 1181? 

"What employes of the surveyor's office does the word 'assistants,' 
as used in section 1181, apply to?'' 

In reply, I beg to say the proviston in section 1181 as quoted in your in
quiry is as follows: 

"The county surveyor and his assistants and deputies shall be al
lowed his reasonable and necessary expenses incurred in the perform
ance of his official duties." 

In my opinion, the words "assistants and deputies" should be construed to 
include the "office force" of the county surveyor; that is, all the deputies and 
assistants who are regularly employed by him to assist him in the discharge of 
his official duties. Such deputies and assistants ara entitled to be reimbursed 
for the reasonable and necessary expenses incurred in the performance of their 
official duties. Yours very truly, 

u. G. DEX::IIAN, 
Attorney General. 

STREET PAVING CONTRACTS-MONEY RETAINED AS GUARANTEE, 
WHERE TO BE KEPT. 

Where improvement contracts provide for retention by city of portion of 
consideration such money retained must be kept in city treasury or legal de
positories. 

November 18, 1909. 

Bureau of Inspection and Supervision of Public Offices, Depm·tment of Auditor of 
State, Columbus, Ohio. 

GEXTLE::IrEx:-Complying with your request of November 15th, I beg to sub
mit my opinion upon the following question: 

"Should the moneys retained as guarantee on street paving con
tracts, and others of like nature, remain in the city treasury or its legal 
depositories to be disbursed to the contractor by the city treasurer on 
warrant of the city auditor at the expiration of the retention period 
named in the contract?" 

The power of the department of public service, under section 143 1\I. C., to 
make on behalf of the corporation a contract of the sort generally described 
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by you is unquPstioned. That section provides merely that "the corporation 
shall pay the contract priee in eaHh," and does not in any manner restrict the 
power of the municipal authoritie~ to a~rel' with the eontractor respecting the 
time when such cash payment~ shall be made. This being the case the contract 
may itself direct thP time and the manner of maldng payments and may create 
any liability on the part of the contractor that may be agreed upon between 
the parties. It is primarily to the contractor, therefore, that recourse must be 
had in order to determine the question raised by you. 

It seems to me that each particular contract should be examined with 
respect to the time when the cash payments directed by the statute to be made 
are to be completed. The provision for a guarantee might possibly be made in 
several different ways, lmt if the contract simply provides that the city shall 
,·etain from the amount of the final estimate any certain sum of money as a 
guarantee that the improvement will remain in good condition during any cer
tain period of time, it is my opinion that such a provision without substantial 
embellishment operates simply to postpone the time of the payment of the money 
by the city to the contractor. The que~tion is to be considered from the stand
point of the ownership of the money. The city might, under various forms of 
contracts, hold this money as bailee, or it might hold it as owner. That is to 
say, the money might be city money, or the contractor's money in possession of 
the city or some designated third party. Without passing upon the question 
whether, under the municipal code, the municipal authorities might lawfully 
agree that the city should hold the money of the contractor as bailee, or that 
the city should retain some special interest in the money for the purpose of 
guaranteeing the condition of the improvement, transferring the general prop
erty in the money to the contractor, and the right of possession to some desig
nated third party, I express the opinion that the word "retain," if used alone in 
a contract providing for such a guarantee, means that during the period of such 
retention money so rPtained is city money. The time of payment is simply post
poned and the contractor's right to payment does not accrue until the end of 
the stipulated time. 

Cudworth v. Bostwick, 45 Atl. 408, 69 N. H. 536. 

So long as the money remains that of the city, I am of the opinion that its 
custody is controlled by section 35 :\I. C., and that it should remain in the city 
treasury or its legal d~pository as provided thereby. 

If, by your question, you mean to inquire as to the power of any other 
municipal authority to assume possession of or control over the money thus re
tained, I have no hesitancy in stating that the law creates no such power. The 
public funds are, under the municipal code, to be held in the possession either 
of the city treasury or of the board of sinking fund trusteEs. :\ly predecessor 
has already advised your department that as among the various municipal au
thorities, and particularly as between the city treasurer and the sinking fund 
trustees, amounts retained in the manner suggested in your letter must !Je kept 
in the treasury. (Annual report of the attorney general for the year 1907, 
page 146.) 

I therefore c-onclude that under improvement c-ontracts providing Rimply 
for th:> retention by the city of a portion of the consideration, the money thus 
retained must he kept in the eity treasury or its legal depositories. 

Yours very truly, 
"C'. G. DL:\~L\:\, 

Attorney General. 
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JUSTICES OF PEACE IN CITIES-SALARIES IN PLACE OF FEES. 

The various salarierL justices of the state are not necessarily prohibited (ro1n 
receiving marriage tees. acknowledgment tees, etc., but in each case the city 
ordinances fixing salaries must govern. 

l\lay 28, 1909. 

Bureau of Inspection and Sup6Tvision of Public Offices, Columbus, Ohio. 
GEXTLE~tEX: -Since rendering you my opinion of recent date with regard 

to rights of justices of the peace in the city of Cleveland to retain for their own 
use fees received for marrying and making return of marriage, my attention 
has been called to the fact thJ.t section 621a and 621b, and other related sec
tions, are not regarded by justices of the peace in the larger cities of the state 
as aplJlicable to them. My information is that these sections are regarded as 
unconstitutional under the familiar decision of the supreme court- regarding 
special legislation of this sort. While this view seems very reasonable to me, 
I do not at this time desire to pass upon the question of the constitutionality of 
these acts. Learning, how;,ver, that in certain of the other large cities of the 
state, the justices have repudiated these special acts, and are relying upon ordi
nances passed under section 3 municipal code for their compensation, and pre
suming that the justices of the city of Cleveland may be conducting their offices 
in this manner (which would seem to be the case in view of the •ordinance sub
mitted to me by you), I take this opportunity to amplify my former opinion in 
several respects. Section 3 M. C. provides that "when the corporate limits of a 
city or village become identical with those of a township * * * justices of 
the peace * * * shall continue to Exercise their functions under municipal 
ordinances * * * regulating the disposition of their fees * * *, their com
pensation, etc." Under this sEction it is clear that the disposition of the fees 
of justices of the peace in any city is governed by the city ordinance enacted 
under authority thereof. 

The provisions of ordinance No. 44512 of the city of Cleveland seem to me 
to be so broad as to include marriage fees. The reference is to "all fees," and 
this can mean nothing exceDt all fess provided for by statute. 

In section 621 R. S., fees taxable as costs in cases are included in the same 
catalogue with ministerial fees, and under language like that of the ordinance 
both classes of fees are to be dealt with in the same manner. 

For your guidance in dealing with ordinances of this sort (assuming section 
3 M. C. to ba applicable), I may state, however, that if the ordinance expressly 
or by implication, assumes to fix the s:1lary of the justices as a judicial officer, 
and to regulate the disposition of his fees as such judicial officer merely, fees 
such as those undez consideration could be lawfully retained by the justices. 
Care must be exercised lo ascertain the exact purport of such ordinances in such 
an inquiry. The princil)les set forth in the case of St. Louis v. Sommers, 148 
Mo. 398 should be applied. I deem it unnecessary now to quote from this de
c:swn. Suffice it to say that there is nothing therein, nor in any other cases 
which I hav<l been able to find, which would change my former holding with re
spect to the effect of the Cleveland ordinance. 

Because I have been in receipt of inquiries from justices of the peace in 
other cities of the stat~. I deem it proper to state again that the various sal
aried city justices of the -state are not necessarily in the same situation with 
respect b marriage fees, acknowledgment fe:os, etc., and that in each case the 
city ordinance fixing the salaries of such justices must be looked into. 

Yours very truly, 

NoTE-See page 201. 

u. G. DEX~IAX, 
Attorney General. 
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VILLAGE COL'NCIL-CmiPEXSATIOX OF :\IE:\IBER8-0RDINAXCE TO FIX. 

Jlembers of village council ?i>ust pass ordinance fixing their compensation 
and are entitled to receive comppnsation (rom date ordinance goes into effect. 

:\larch 22, 1909. 

Bureau of Inspection ana Supervision of Public Offices, Columbus, Ohio. 
GEXTI.E;-omx :-1 have your letter of :\larch 20th, in which you inquire as to 

whether membPrs of council of villages are entitled to $2.00 for each meeting of 
council for attending not exceeding 24 meetings in any one year, without the 
enactment of an ordinance fixing their compensation; and you further inquire as 
to whether, if an ordinance is required to legalize the payment of such com· 
pensation, the several members are entitled to receive such compensation from 
the date of tbe going into effect of the ordinance or whether such ordinance 
would not become effective until the succeeding council assuming the duties of 
the office? 

Section 197 of the municipal code, as amended in 97 0. L., p. 118, Bates' 
Anno. Ohio Statutes, 6 Ed. section 1536·851, provides as follows: 

"Council shall fix the compensation and bonds of all officers, clerks 
and employes in the village government, except as otherwise provided 
in this act. All bonds shall be made with sureties subject to the ap
proval of the mayor. The compensation so fixed shall not be increased 
or diminished during the term for which any officer, clerk or employe 
may have been elected or appointed; provided, that members of council 
may receive as compensation the sum of two dollars for each meeting, 
not to exceed twenty-four me€tings in any one year, and they shall 
have such other powers as are conferred upon councils of villages by 
section 1678 of the Revised Statutes of Ohio." 

'l'his section makes it the duty of tho council to fix the compensation of all 
officers of the village government except as otherwise provided in the act. This 
section, however, is the only provision with resi>t:ict to the compensation of village 
councilmen, hence this section must control. In my opinion the words: 

"provided that members of council may receive as compensation the sum 
of two dollars for each meeting, not to exceed twenty-four meetings in 
any one year" 

are" words of limitation, as well as of authority. These words do not provide 
that members of council shall receive, as compensation, the sum of two dollars 
for twenty-four meetings in any one year, but the language is that they may 
rPceive sul'h compensation. That is, under this section the council may provide 
that there shall be paid to members of council this compensation according to 
this statute; or thry may provide that there shall be received by them any 
amount less than the limit set in this section; or they may provide that mem
bers of council shall receive no compensation; but in any event the council is 
required to fix the compensation by prop~r legislation in accordance with the 
first sentence of the section quoted before it would be legal for them to be paid 
out of the village treasury. 

I nm further of the opinion that this compensation may be drawn by mem· 
bers of council as soon as the ordinance fixing the same becomes effective. 
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Of course, after the compensation has once .been fixed it cannot thereafter 
be changed to take effect during the term of office of the members of council then 
in office. Very truly yours, 

U. G. DEXMAX, 
Attorney General. 

COUNCIL MAY NOT MAKE APPROPRIATION FOR HOME-COMING. 

October 5, 1909. 

Bureau of Inspection an(l Supervision of Public Offices, Columbus, Ohio. 

GEXTLK\!K:>:-I am in receipt of your letter of September 28th, in which 
you submit the following for my opinion: 

"May a city council appropriate municipal funds to be paid over 
to the treasurer of a home-coming organization, to be used by said 
organization to meet the exp2nse of a home-coming celebration?" 

I beg to advise that I am unable to find an express grant of power in a 
municipal corporation to pay the expenses of a home-coming celebration. All 
municipal corporations in Ohio derive their power by delegation from the legis
lature which has conferred upon them no authority to appropriate public moneys 
raised by taxation to the payment of expenses of a home-coming celebration. 

This is supported by 

Stem v. Cincinnati, 6 N. P. 15. 
Moore v. Hoffman, 2 Cinci. Sup. Ct. Report 453. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

BONDS-DISPOSITION OF INTEREST DERIVED FROM-MANNER OF CON
STRUCTING WATER WORKS, AUTHORITY OF COUNCIL AND BOARD 
OF SERVICE. 

Interest received from bonds issued for special purpose need not be paid 
over to sinking fund trustees; ccuncil may appropriate it tor purpose for which 
bonds were issued or other purpose. 

Council may direct construction of u;ater works and the boara of service 
must let contracts according to ordinance of council and supervise construction 
after contract is let. 

October 30, 1909. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GEX1'LE~rEx :-I have your letter of October 1!l, in which you submit the fol

lowing inquiries for my opinion thereon: 

1. Does the interest received from a depository for the use of 
moneys r~ceived from the sale of bonds for a special purpose accrue to 
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the particular fund <'reated by the issuance of said bonds. and may said 
interest be applied, by the administrative board or officer, in the con
struction of said improvement, or is such ir.terest required by law to b2 
paid over to the sinking fund trustees to be applied by them in meeting 
interest charges arising from the issuance of said bondfl? 

2. Bonds are issued by a municipality for the erection, construction 
and building of a municipal water works. The beard of public service is 
authorized and directed through an ordinance passed by the council 
"to advertise for h!rls for the construction, erection and l:mi!ding of an 
extension to the pipe syst~:m of said plant, and to enter into a contract 
with the lowest and best bidder in the name of said city for said pur
pose." Said plant is a new one, and the work is one of original con
struction. 

Under said authority, may the board of public service legally con
tract only for the material necessary to contruct said extension, em
ploying day laborer to complete same, or is said board required to con
tract for both labor and material under said authority granted by coun
cil? The expenses of said extension is payable from the proceeds of 
bonds sold for the erection and building of the water works plant, and 
not from proceeds arising from the operation of the municipal plant. 
These bonds refErred to in both thesP. questions were authorized by a 
vote of the people for the spe<'ial purpose of constructing, erecting and 
building a water works system in the city of Newark, Ohio. 
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In answer to your first question I take it that the moneys earned and re
ceived by the municipality for the use of moneys realized from the sale of bonds 
for a special purpose, is such money as th~ municipality has received as interest 
paid to it by a bank or banks acting as a depository or depositories under an 
ordinance passed by the municipal council pursuant to section 135 of the munici
pal code, establishii!g. suelt cletJC.sitories, and rc~:eiving bids from banks in t>te 
municipality for the use of the money_ If I am right in this assumption of the 
facts, then I may say there is no statute providing as to what fund this interest 
money shall be accredited. Certain it is that such interest money belongs to 
the municipality, and in passing the ordinan('e authorized by section 1a5 of the 
municipal code, the council might provide that this interest money shall go to 
the particular funds which producecl the interest, and in such case there would 
be cr, dited to the money received from the sale of any bonds such an amount 
of interest as that money would produce at the rate which the bank or banks 
pay to the munieipality under the lJid and contract awarding the use of the 
money. Such earned interest is not r;quired by the law to be paid over to the 
Hinking fund trustees to be applied by them in meeting interest charges arising 
from the issuance of said bonds. 

Your first inquiry suggests a not her qu: stion whi<'h naturally arises out of 
it, and that is whether the interest paid to the municipality for the use of money 
received from the sale of bonds for a special purpose may be Expended for that 
special purpose alone with the money received from the Hale of the bonds at 
their par value, but without further appropriation by the council? 

This question must be answered in the negative because such earned interest 
was not contemplated by the electors in authorizing the bonds. By the vote of 
the people authority was given to erect the waterworks, and the bond issue 
was authorized in such an amount as at its par value would do the work Any 
intneHt whic·h such par value mom•y migilt produce through the munieipal de
JlOSitories thereafter is an incid£•ntal matter, and is entirPly se11arate ancl apart 
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from the authorization given by the people. The municipality in the prosecu
tion of its business, according to law, acquires in a proper and legal way this 
interest, and no municipal officer is allowed to expend it until the legislative 
branch of the municipal government has appropriated it for some lawful purpose. 

The answer to your second question must depend upon the provisions of the 
municipal code defining the powers of the municipal council and the board of 
public service respectively. Subdivision 15 of section 7 >Of the municipal code 
gives the municipal council power 

"To provide for a supply of water by the construction of * * 
waterworks " * etc." 

Section 140 of the municipal code provides that: 

• 

"The directors of public service shall supervise the improvement 
and repair of streets * * * and the construction of all public im
provements and public works except as otherwise provided in this act." 

Section 143 of the municipal code provides that the directors of public ser
vice may make any contract for any work under their supervision not involving 
more than $500, but when any expenditure within their department, other than 
the compensation of persons employed therein, exceeds $500, such expenditure 
must first be authorized and directed by ordinance of council, and when so au
thorized and directed the directors of public service shall make a written contract 
with the lowest and best bidder, after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circulation within 
the city. Provision is further ml!-de in this same section for the opening of the 
bids, reading of the same, what each bid shall contain, and if the work to be bid 
for embraces both labor and material, they must be separately stated. 

Subdivision 15 of section 7 of the code, as quoted above, is one of the gen
eral powers given to municipalities, and the first paragraph of this section 7 
provides that all municipal corporations shall have the general powers named in 
section 7, and council "may provide by ordinance or resolution for the exercise 
and enforcement of the same." 

It will be seen, therefore, that the power of providing for and authorizing 
and directing the construction of waterworks is entirely with the council, and 
council may direct this to be done in any manner it may see fit. It is only for 
the board of public service, as the administrative authority of the city, to let 
the contract according to the ordinance of the council directing it, and to super
vise the construction of the work after the contract is Jet pursuant to the terms 
of the ordinance. The ordinance mentioned in your question directed the board 
of public service to advertise for bids for the construction, erection and building 
of an extension to the pipe system of this new waterworks plant, the money 
for which was authorized by a vote of the people. The ordinance did not au
thorize the board to advertise for bids and let a contract for ihe material only, 
but it required the board to advertise for bids and enter into a contract with 
the lowest and best bidder for the construction, uection and building of the 
extension. This, of course, includes both labor and material, and under such 
an ordinance the hoard of public service is wholly without authority to let a con
tract for the material alone, and thEn hire labor indiscriminately or otherwise 
to do the work. The board might let one contract for the material separately, 
and it might let another contract to the lowest and best bidder for the labor 
nec:ssary to do the work, but under the law and this ordinance the board would 
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clearly exceed its powers in simply letting a contract for the material and then 
employing labor to do the work independently of the contract. 

The object of thes= statutes is to secure to the municipality the best work 
that can be gotten for the lowest price through the widest competition. ~either 

the letter of the law and the ordinance nor the spirit of the same would be fol
lowed in pursuing the plan which your question indicates was pursued. 

Yours very truly, 
u. G. DE:'CIIAX, 

Attorney General. 

RAILROAD POLlCE-SECU:liTY FOR COST-JUSTICE OF PEACE, YOUNGS
TOWN-VARIOUS QVESTIONS RELATIVE TO FEES-CASH-BOOK. 

Railroacl police not required to give sec·urity for costs in misdemeanor cases 
under provisions of section 7136. 

J·ustice of peace may not be requirefl to h·eep cash-liook, even if volume of 
business seems to dema,ul one. 

August 3, 1909. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

Gt::-.TLE:IlEX :-I beg to acknowledge r<>ceipt of your communication of August 
2nd, in which you submit the following for my opinion: 

1. ::\lay the policemen iJf a railroad company be required to give 
securities for costs in misdemeanors under the provisions of section 
7136 R. S., if not, is the company liable for its costs if the defendant 
be discharged or proves insolvent? 

2. \Vhat disposition should be made of fees earned under the pro
visions of section 620 R. S.? 

3. The statute does not prescribE: a cash-book for justices of the 
peace, but the volume of business transacted would seem to demand one, 
and you desire to know if you may recommend the clerk of court's form 
with appropriate beadings to the columns. 

I beg to call your attention to section 7136 R. S., which provides when se
curity for costs of prosecution may be required. You will note, however, the 
statute specifically provides that costs shall not be required of a sheriff, deputy 
sheriff, constable, marshal or deputy marshal, watchman or police officer wh<'n 
in the dis~harge of their official duties. 

Section 3428 R. S. define!> the powers of a railroad policeman to be the same 
as those of policemen of cities of the first class. 

I am, therefore, of the opinion that railroad policemen would not be re
quired to give security for co8ls in misdemeanors under the provisions of section 
7136, and I am further of the opinion that the company which employs such 
railroad policemen would not be liable .for costs if the defendant be discharged 
or proves insolvent. 

Answering your seeond question, which, from the context of your !f.tter of 
above date I am led to believe applies only to justices of the peace at Youngs
town, Ohio, I beg to call your attention, first, to section G2lf, R. S., which pro
vidts that Paeh justice of the peace in YoungHtown township, :\Iahoninp; county, 
shall receive, in lieu of all fees, a salary of $1,200, while section 6211-1 provides 
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that the above section shall in no way affect the fees to which justices of the 
peace may be entitled on the performance of marriage ceremonies, taking 
acknowledgments, and administering oaths in matters not connected with any 
litigation in said court. 

Section 620 R. S. provides .that when a justice acts as coroner he is entitled 
to the same fees as are allowed by law to coroners in such cases, however, you 
will note that this section is limited by the above sections in its application 
to justices of the peace in Youngstown township, Mahoning county, as such 
justices may only re-ceive fees for performing marriage ceremonies, taking 
acknowledgments, and administering oaths in matters not connected with any 
litigation in their court. Acting as coroner would in no way be a matter con
nected with any litigation in their court and, therefore, such justices would be 
entitled to the fees mentioned in section 621{-1 R. S. and the balance of the fees 
earned under section 621 R. S. should be disposed of as pvovided in 62lg R. S. 

Replying to your third inquiry, I beg to advise that I am of the opinion 
that, where the statutes do not require a justice of the peace to keep a cash
book, the same could not be demanded merely on account of the volume of busi-
ness transacted. Very truly yours, 

W. H. MILLER, 
Assistant Attorney General. 

JUSTICES-OF PEACE, YOUNGSTOWN-VARIOUS MATTERS RELATING TO 
FEES-OFFICERS AUTHORIZED TO ARREST AND COMMIT WITHOUT 
WARRANT-CASH SECURITY l~OR COSTS-DISPOSITION OF-SUS
PENSION OF SENTENCE-JURY TRIAL BEFORE JUSTICE OF PEACE. 

Officers enumerated in section 7128 may detain and commit to jail wi~hout 
warrant only until u;arrant can be obtained. 

Compensation of railroad police to be paid by company. 
Justice of peace may accept cash for security tor costs, but not for bail, and 

if defendant waives examination and is bound over, cash security should be re
turned to complainant or person depositing. 

Magistrates may not remit fine and suspend sentence after sentence has been 
put in execution. 

Justice of peace may not impanel jury and try case without special statute 
giving jurisd·iction. 

August 18, 1909. 

B1treau of Inspection and Supervision of P1tblic Offices, Department of Auditor of 
State, Columbus, Ohio. 
DEAR SIRS:-I am in receipt of your request asking for my opinion upon 

the following: 

"1. What disposition is to be made of marriage fees when the cere
mony is performed by the justice in connection with bastardy proceed
ings pending in his court? (See sections 621g and 621{-1.) 

"2. Is the township treasurer entitled to ten per cent. on fees col
lected from the clerk of courts in appeal and lien cases taken up on 
transcripts from the justices' court, and on criminal transcript fees al
lowed by the auditor and county commissioners, or shall these fees be 
paid to the justice and reported in the regular monthly statements? 
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"3. Is the township treasurer entitled to ten per cent. on fees 
collected in the office of the justice in the regular course of business 
after the cases in which said fees were collected have been previously re
ported under section 621g? 

"4. What other officers, if any (Except railroad police), are au
thorized to commit prisoners, arrested without a warrant, to the county 
jail before taldng them before a magistrate for arraignment? 

"3. To what fees, if any, is a railroad policeman entitled? The 
proceedings are as follows: Offenders. arrested generally at night, are 
put in county jail until morning, and then taken before justice and 
complaint filed. 

"6. In the above cases ( 4 and 5) prisoners b2ing in custody and 
before the court, is it necessary to issue a warrant for their arrest, or 
may the justice proceed with the arraignment without further process? 

"7. Is there any authority of law for a sheriff or magistrate to 
demand or accept cash bail from persou in custody charged with a crime 
for his appearance before court? 

"8. If such deposit be accepted by said officers, and the accused 
fails to appear, what shall be done with the money? 

"9. :\lay a justice demand and accept a cash deposit from the com
plainants in a misdemeanor case as security for costs? 

"10. If such d::>posit be accepted, and the defendant waives exam
ination, and asl;:s to be bound over, what should be done with the money? 

"11. Has a magistrate the right to remit a fine and suspend the 
sentence after the defenuant has been sent to jail? 

"12. :\lay justices of the peace impanel a jury and try misde
meanor after the defenuant refusEs to waive the same?" 
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Answering your first, second and third questions, my opinion is limited as 
applying only to thP. jm;ti<'PR of the pea<'~ at Youngstown, Ohio, as, from the 
context of your communication, I am led to believe your first three inquiries 
relatP. only to thP abovP jnsti<'es. 

In answering your first question, section 621f of the Revised Statutes pro
vides that the justices of the peace of Youngstown township, :vrahoning county, 
shall receive a salary in lieu of all fees. Section 621f-1 provides that the above 
shall in no way affect the fees to which justices of the peace may be entitled for 
the performance of marriage ceremonies. I am, therefore, of the opinion that the 
justice woulu be entitled to all fees earned for performing marriage ceremonies. 
I may add that the marriage ceremony referred to in your first question is not 
a matter connected with the proceeding before the court. 

Answering your second question: Section 621g of the Revised Statutes pro
vides that the justices shall malw a monthly report under oath to the treas
urer of the township, of all costs which have not been paid but have been taxed 
in earh case, and section 6211t makes it the duty of the township treasurer to 
proceeu at once to colllect or cause to be collected, all the fees returned by the 
said justice of the peace as due and unpaid, and the treasurer is authorized to 
retain ten r;er cent. of the amount he collects for his services, and shall account 
for the remaind:r as other funds coming into his bands as treasurer, and I am 
of the opinion that since seetion fi21g spel'ifically provides that the justice of the 
pea('e under oath shall make a report to the township treasurer of all the jus
tices' costs not paid that have be;:n taxed in each case, justices would be· re
qnirecl to report all costs in such cases as mentioned in your seconcl inrtniry 
which have not been paid, to the township treasurer, and under section 62lh the 
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township treasurer would be entitled to ten per cent. of the amount of the fees 
returned by the justice which he collects. 

Answering your third question: I call your attention to part of section 
621h which provides that, upon the application of the township treasurer, the 
justices of the peace shall issue execution for all fees returned by said justices 
to the township treasurer as provided in section 6?1g. This part of the section 
seems to specifically provide for the township treasurer collecting the fees re
turned to him by the justices in the justices' office in the regular course of busi
ness, and I am of the opinion that the township treasurer is entitled to ten 
per cent. of fees collected in the regular course of business in the justices' 
office, after the cases in which the fees are coll~cted have been reported to him, 
under section 621g. 

Answering your fourth question: I lJeg to call your attention to section 
7128, which is as follows: 

"A sheriff, deputy sheriff, constable, marshal, or deputy marshal, 
watchman, or police officer, shall arrest and detain any person found 
violating any law of this state, or any legal ordinance of a city or vil
lafe, until a legal warrant can be obtained." 

You will note the above section permits the enumerated officers to arrest 
and detain any person found violating any law until a legal warrant can be ob
tained. To detain such person would authorize such officer to commit to the 
jail. 

Answering your fifth question: ·Section 3431 provides that 

"The compensation of railroad policemen shall be paid by the com
pany for which they are appointed, and at such rates as may be agreed 
upon by the parties." 

I am unable to find any other provision in the statute relating to fees and 
compensation of railroad policemen, and I am of the opinion that the only com
pensation or fees to which a railroad policeman is entitled is that mentioned in 
section 3431. 

Answering your sixth question: I desire to call your attention to the above 
quoted section of 7129. You will note that the officers mentioned in section 7129 
are only authorized to arrest and detain a person until a legal warrant can be 
obtained, and I am of the opinion that it is necessary to have a warrant issued 
tor the arrEst of persons violating the law before a justice may proceed with the 
arraignment. 

Answering your seventh and eighth questions: I beg to call your attention 
to the opinion I rendered to you under date of July the 9th. The answer to the 
first two questions of that opinion will apply to thEse two questions in this 
opinion. 

Answering your ninth question: Section 7136 provides that a magistrate 
may, before issuing a warrant, require the complainant to become bound for the 
costs in case the defendant be dismissed. I am of the opinion that this sec
tion is broad enough to include a cash deposit for security for costs. Accepting 
a cash deposit as security for costs and accepting a cash bail are to be dis
tinguished, as "bail" has a technical meaning, and is defined by the common 
law. 

Answering your tenth question: I beg to advise that if a cash deposit be 
accepted as security for costs, and the defendant waives examination and has 
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to be bound oYer, that the cash deposit should be returned to the complainant 
or other PE'rFOn depositing the same. 

Asnwering your eleventh question: l bEg to advise that the law seems 
clearly settled in this state that the court may not Su!ipend sentence, or remit a 
fine after the same h::1s be: n put into execution by order of the court. 

Answering your twelfth question: I beg to advise that a justice of the 
peace is without authority generally to impanel a jury in criminal cases. The 
statutEs do, however, provide for jury trials in certain cases. If there is any 
particular c::1se which you are in doubt about the justices' authority to impanel 
a jury. I would be glad to have you submit the same to me. 

Yours very truly, 
U. G. DEX:IL\X, 

Attorney General. 

TOWNSHIP DITCHES AND ROAD8-CO:\iPENSATION OF ENGINEER, 
CHAIN:\>IEN, ETC.-COUNTY SlJ"RVEYOR E:\IPLOYED AS INDIVIDUAL. 

Township trustees may not allow engineer for u;ork on ditches more than 
tour dollars per clay for location, and three dollars per day tor plat, etc., ana if 
county surveyor is employed, he is employed as an individual and not as an 
official. 

Chainmen. rodmen and axmen may not be paid. morrJ than one dollar per 
day; engineers, chainmen, rod men and ax men should not be paid by township 
trustees in excess of amounts mentioned in section 4664 for locating and estab
lishing township roads. if surveyor cmpln11erl on road he is employed as an in
dividual. 

August 20, 1909. 

Burean of Inspection and Super,;isiou of Pul•lie 0/li.t.:es, Columbus, Ohio. 

GEXTLE~IEX:-In your letter of August lOth you ask my opinion upon the 
following questions: 

"1. Under sec. 4527 may township trustees allow an engineer for 
work on township ditches any sum in excess of $4.00 per day for loca
tion, and $3.00 per day for plat, profile and specifications? 

"2. If the county surveyor is employ2d by the township trustees 
for work on a township ditch, can he be paid the fees and expenses 
allowed him under sec. 1183, as amended 98 0. L. 296? 

"3. What fees may be allow~d chainmen, rodmen and axmen for 
work on township ditches? 

"4. What per diem may the township trustees pay an engineer, 
f'hainman, rodman and axman for services in locating and establishing 
a township road? See sec. 4674 and 4678. 

"5. If the county surveyor is employed by the township trustees 
in locating and establishing a township road, what per diem may be 
paid him, his chainmen, rod men and axmen ?" 

1. Section 4527 R. S. provides as followH: 

"The following fees shall be considered lawful allowancE's for lo
<'ating and establiHhing ditches under this chapter: Township trustees, 
one dollar and fifty ~:entll per day eaf'h; town~;lllp clE>rk, {or recording-
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proceedings of trustees, ten cents per hundred words; for apportioning 
cost of locating and recording the same, twenty-five cents; for each 
notice or statement, ten cents per hundred words; chainmen and axmen, 
each one dollar per day; engineer, four doilars per day for locating, 
and thr.::e dollars per day for mal\ing plat, profile and specifications." 

Since this section specifically fixes the lawful allowance for an engineer at 
$4 per day and $3 per day respectively, I am of the opinion that township trustees 
may allow less than the amount find but not more than is provided for in this 
section. 

2. If the county surveyor is employed by the township trustees on a town
ship ditch, he is employed not as county surveyor but as an individual'and the 
township trustees are not authorized to pay him tha fees and expenses provided 
under section 1183 R. S. as amended by 98 0. L. 296. Since a surveyor em
ployed on a township ditch would do the work of the "engineer" mentioned in 
sEction 4527, the township trustees may pay such county surveyor or other 
surveyor the compensation provided for an engineer in section 4527. 

3. Chainmen, rodmen and axmen may be paid not more than one dollar per 
day for work on township ditches, as provided in section 4527 R. S. 

4. As to the pEr diem amount which the township trustees may pay to an 
engineer, chainman, rodman or axman for services in locating and establishing 
a township road under sections 4674 and 4678 R. S., I find no specific provision 
in the statutes upon this question. However, the duties of such persons, as 
pr(scribed in chapter 3, title VII, relating to township roads, are analogous to 
the duties prescribed in chapter 2, title VII, relating to county roads, and such 
references to chapter 2 as are contained in sections 4674 and 4675 R. S. indicate 
that the procedure anti policy provided for the locating and establishing of 
county roads should be followed in locating and establishing township roads in 
cases where the township road law is silent and the county road law specific. 

Section 4664 R. S. provides the following compensation for services ren
dEred under chapter 2 in locating and establishing a county road: 

"Viewers and reviewers, chainmen and markers, two dollars each, 
and surveyor, five dollars, and actual and necessary expenses to be 
charged as costs and expensEs, etc." 

Taking the word "surveyor" in this section as equivalent in meaning to the 
word "engineer" in section 4674, and the words "chainmen, rodmen and axmen" 
in your question as mEaning the same as the words "chain carriers" in sec
tion 4664, I believe. that township trustees are not justified in paying compensa
tion in excess of the amounts mentioned in section 4664 R. S. 

In the case of repairing and improving a township road under section 4686-1 
et seq., I find specific provision for compensation in sections 4686-6-15-16-36 and 
43, but I am unable to apply those provisions to cases involving the location 
and establishment of a township road. 

G. A county surveyor, employed by the township trustees in locating and 
establishing a township road, may be paid the same amount per diem as any 
other surveyor and such amount must not be in excess of the amount fixed in 
section 4664, as explain~d above in my answer to your question number 4. 

Yours very truly, 
u. G. DEX~fA~, 

Attorney General. 
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PROSECl:TIXG ATTORXEY-Al:THORITY OF TO RECOVER ILLEGAL FEES 
FRD:.\1 ROAD CD:.\DIISSIOXER AXD EXGIXEER. 

November 2, 1909. 

Bureau of Inspection and Supen;ision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GEXTLE~n:x:-Your communication enclosing a letter addressed to the audi

tor of state by the prosecuting attorney of Trumbull county, is received. The 
prosecutor in his letter inquires as to his right to bring an action for the re
covery, for the use of road district No. 1, of certain fees illegally drawn by the 
road commissioners and engineer of such road district. 

W-hile there is no specific provision in either section 1273 or section 1274 
of the Revised Statutes whereby the prosecuting attorney is required to repre
sent the commissioners of road districts, yet I am of the opinion that such is 
the intent of section 1274 R. S. 

I am, therefore, of the opinion that the prosecuting attorney has authority, 
by reason of his official position, to institute the necessary actions for the re
covery of all illegal fees contained in your examiner's findings against the road 
commissioners and engineer of such road district. 

Yours very truly, 
w. H. ::.\liLLER, 

Assistant Attorney General. 

TAX IXQLISITOR-CD:.\IPEXSATIOX PAID TO :.\IAY NOT BE RECOVERED. 

November 2, 1909. 

Burean of Iuspcctioa ai1fl Supen:isio,! of Pl(lilic Offices, Department of Auditor of 
State, Columbus, Ollio. 
GEXTLE~n:x:- Your communication enclosing a copy of a contract entered 

into between the board of commissioners of :uontgomery county and Bosler & 
Emanuel. attorneys-at-law, is received. 

l:nder said contract said attorneys were employed as legal counsel under 
the provisions of section 845 of the Revised Statutes, and their compensation 
fixed at $2,000 per year, and 

"In arlrlition to said sum in a]] proceedings instituted by the county 
auditor of :.\Iontgomery county for the collection of taxes and penalties 
thereon, an amount equal to 7% of the amount recovered." 

You request an opinion as to the legality of the provision providing a 7% 
compensation for services rendered in proceedings instituted by the county 
auditor in the collection of taxes. 

I assume from the language used in the contract that the services rendered 
by said attorneys for which the 7% compensation was to be received were simi
lar to those of a tax inquisitor. The tax inquisitor law was declared uncon
stitutional by the supreme court, not on the ground, however, that the legisla
ture was without authority to provide for tax inquisitors, but because the law 
enacted violated the "uniformity clause" of the constitution. 

Section 8-13 of the Revised Statutes expressly authorizes county commis-

1;;-.\. G. 
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sioners to employ legal counsel, and to fix their compensation, and the contract 
in question, in my judgment, comes within the provisions of this section. This 
section, however, has recently been declared unconstitutional by the supreme 
court on the ground that the duties prescribed therein in effect created a county 
office, and that such office could not be filled by appointment. The services ren
dered under this contract were performed and the compensation paid before the 
constitutionality of section 845 had been passed upon, and the courts have held 
that money paid under an unconstitutional law cannot be recovered. 

I am, therefore, of the opinion that, notwithstanding the fact that the law 
upon which the contract was based has been declared unconstitutional, the com
pensation paid thereunder may not now be recovered. 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

PROBATE JUDGE-FEES FOR SERVICES RENDERED UNDJUR 91 0. L. 791 
-NOT REQUIRED TO FURNISH TRANSCRIPT TO STATE BOARD OF 
CHARITIES OF INVESTIGATION OF RESIDENCE OF INSANE PERSON 
-AUTHORITY OF COUNTY COMMISSIONERS TO PURCHASE AUTOMO
BILE FOR SURVEYOR-ANNUAL BOARD OF EQUALIZATION-EM
PLOYMENT OF PERSONS TO MAKE PLATS, ETC.-IN~iATES OF BOYS' 
INDUSTRIAL SCHOOL WHO VIOLATE PAROLE-WHERE TO BE CON
FINED. 

Xo allowance should be rnaae by cotmty commissioners to probate jttdge for 
ser'IJices required to be rendered under act in 91 0. L. 791. 

Board of State Charities have not auth01ity to order tmnscripts of papers of 
investigation ot residence of insane persons ana no fees may be allowed probate 
judge for making same. 

Cmmty commissioners are without authority to purchase automobile tor 
sur'IJeyor. 

Annual board of equalization may not employ clerks ana other persons to 
make plats of lands, etc. 

Inmates of boys' industrial school who violate their parole should be re
turned to institution, but may be confined, in jail at expense ot county until re
turn'ea to institution. 

November 2, 1909. 

Bureau of Inspection ana Super'IJision of Public Offices, Department of Auaitor of 
State, Columbus, Ohio. 
GE:'\"TLE::IIE:'\":-Your communication is received in which you submit the fol

lowing inquiries: 

"1. Should the allowance authorized by section 4 of the act of May 
19, 1894 (0. L. vol. 91, page 791), be allowed as therein authorized and 
paid into the probate judge's fee fund, or does the ruling of your de
partment in reference to the allowance authorized under the provisions 
of section 6470 R. S., apply in this case? 

"2 Under the provisions of section 632b ( 99 0. L., p. 323), the 
board of state charities, either by committee or by its secretary or by 
such agent as it may designate, shall investigate the question of the 
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legal residenPe of insane persons reported to said board and 'shall have 
authority to send for persons and papers, and to administer oaths and 
affirmations in conducting such investigations.' "Cnder this authority, 
if probate judges are required by the board of state charities to furnish 
transcripts of proceedings in insane cases, are such probate judges au· 
thorized to charge the legal fees for making such trauscripts to the 
county, or should they be paid by the pusons.requiring such transcripts? 

"3. :\lay the county commissioners legally purcha!'e an automobile 
for the use of the county surveyor in the discharge of his official duties 
and pay for the same out of the county treasury? 

"4. :\lay the annual county board of equalization employ competent 
persons to make plats of lands for the purpose of locating buildings 
erected thereon since the last decennial appraisement of real estate, the 
location of which buildings is indefinite and uncertain, and authorize 
the expense of such platting to be paid out of the county treasury under 
the provisions of section 2813a R. S., which provides that all expenses 
necessarily incurred in the performance of their respective duties shall 
ue paid out of the county treasury upon the allowance of said boards, 
respectively?" 

"5. Under the provisions of section 757b, the trustees of the boys' 
industrial school have authority to parole inmates of that institution, 
and while upon such parole such inmates are under the control of the 
trustees and subject at any time to be taken to said school. In the 
event that such paroled persons are taken into custody by the officials of 
their home county and placed in jail awaiting the action of the board of 
trustees of the boys' industrial school in regard to their return to such 
institution, who should pay the expense of their board in such jail? 
Should the county bear this expense, or may the parole officer of the 
institution pay the same and charge it in his expense account to the 
state, or should the institution itself make the payment? The acts of 
the legislature relating to this matter, so far as we are able to find, 
are as follows: 95 0. L., 648; fJ7 0. L., 23; 99 0. L., 341. 

In reply, I beg to say these questions will be considered in the order as 
above set out: 

1. Section 4 of the act of :\lay 19, 1894, 0. L. 91, 791, which enlarges the 
jurisdiction of the probate judge in certain counties, is as follows: 

"The county commissioners shall pay the probate judges of thP. 
respec-tive counties out of the county treasury for their services in said 
cases." 

That is, payment"for all the services r,•ndered by probate judges of counties 
for HPrVi('es rendered under the enlarged jurisdiction is to be paid out Qf the 
county treasury upon the allowance of the county commissioners. This section, 
however, is in direct conflict with section 18 of the county officers' salary law, 
which said section provides that the salary received "shall be in lieu of all fees, 
('OSts, penalties, percentages, allowances, and all other perquisites of any kind 
which any of the officials herein named may now collect and receive, etc." 

It follows, therefore, that no allo·wances should be made by the county com· 
missioners to probate judges for the services required to be rendered under 
the act in question. 

!.!. The authority conferred upon the 1Joard of state charities, or its secre· 
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tary, or designated agent "to send for persons and papers" does not extend to 
the making of transcripts in proceedings had in the probate courts. "To send 
for persons and papers" means to issue prooess therefor, and to cause the same, 
if in existence, to be delivered in court, but does not give authority to order 
transcript of papers to be made. It follows, therefore, that no fees for the 
same should be allowed. 

3. Section 1181 Revised Statutes requires the county to provide room for 
the county surveyor at the county seat, and furnish the same at the expense 
of the county, with all necessary casEs and other suitable articles. Such sec
tion further requires that the county surveyor's office shall also be furnished 
at the expense of the county "with all necessary tools, instruments, bool;:s, 
blanks and stationery necessary for the proper discharge of the official duties of 
said county surveyor." These provisions, however, do not extend to the pur
chase of an automobile for the use of the county surveyor, and without such 
express provision by the legislature the county commissioners are without au
thority to purchase same. 

4. The annual board of equalization for any county or city are entitled, 
under the provisions of section 2813a, "to all expenses necessarily incurred in 
the performance of th"lir respective duties." 

"The expenses necessarily incurred in the performance of their respective 
duties" as provided in said section, do not, however, in my judgment, include the 
employment of clerks and other persons to mal;:e plats of lands, etc. The ap
pointment of the necessary clerks and messengers are expressly provided for 
in other provisions of the law. 

5. Section 757b is in part as follows: 

"The trustees shall have full power to enforce the rules and regula
tions, and to retake any such inmate so upon parole, and their written 
order certified by the superintendent shall be sufficient warrant for any 
officer named therein to authorize such officer to arrest said inmate and 
return him to said school; and it is hereby made the duty of all offi
cers who may be named in such order to arrest and return to said school 
any paroled inmate named therein." 

No provision is contained herein whereby paroled inmates of the boys' in
dustrial school are required to be placed in county jails. The legislature in
tended in the enactment of this law that all inmates who violated their parole 
should be returned directly to the institution. If, however, an inmate of the boys' 
industrial school who is out on parole is brought before the juvenile court, 
said court may, as is provided by law, detain such inmate at the expense of 
the county until the proper officer returns him to the said institution. 

Very truly yours. 
W. H. MILLER, 

Assistant Attorney General. 

COUNCIL-APPOINTIVE OFFICES-POWER TO CONSOLIDATE FULLY 
DISCUSSED. 

November 5, 1909. 

Bureau of Inspection ana Supervision of Public Offices, Department of Auditor of 
State, Oolttmbus, Ohio. 
GE::s-TLEMEN:-A letter addressed to your department by Mr. R. R. Mcintire, 

city solicitor of Mt. Vernon, has been referred to me for opinion on the question 
submitted therein, viz: 
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~lay council of a city by ordinance, under sec. 227 ~I. C., amended 
99 0. L. ;;62·567, provide for the consolidation of certain appointive offices 
and employments in the city government, viz: 

1. Clerk of council and clerli of the department of public safety. 
2. Clerk of the department of public service and clerk of any of 

th2 subdivisions of said department. 
3. Sup~rintendent of waterworks and chief of the fire department. 
4. Director of public service and street commissioners. 
lly ··ccnsolidation" is meant the requirement that the duties of 

the two offices consolidated be performed by one person at a stipulated 
salary. 
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I find no provision of the municipal code expressly forbidding the action 
described by the city solicitor. It is perfectly clear that the duties of any of 
the sPveral pairs of offices above mentioned may be performed by the same per
son, there being no such conflict therein as would render suc:h offices mutually 
incompatilJie. The sPconrl, third and fourth questions of the solicitor all in· 
volve a consolidation with other offices and employments of positions within 
the department of public service. In order that council may make such con· 
solidation these positions must have some permanent existence. It is true that 
the mayor, under section 12!J above quoted, has authority to appoint heads of sub
departments in the department of public service, but by section 145 of the 
amended act, 

"The director of public s:rvice m:1y establish such subdepartments 
a~> may be necessary, and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers, and 
other persons as may ~ necessary for the execution of the work, and 
the performance of the duties of this department." 

By virtue of the foregoing section the mayor may not appoint, nor may 
council fix the salaries of any of the heads of departments or subordinate clerks 
in the department of public service, unless such subdepartments and clerli
ships have been established by th~ director of public service. Coun<'il may not 
"consolidate" any of such positions with other positions inasmuch as the Vf!".ry 
existence of them depends upon the will of the director of public service. 

It follows that th2 action described in the second subdivision of the solici
tor's question cannot be tal;en by council, inasmuch as the director of public 
service may at any time determine that there shall be no subdepartments ln 
that department, consrquently, no elerl;s or sueh ·subdepartmentf>; or he may rlc
termine that there shall IJe no clerk of the department of public service. 

Again, the position of superint2ndent o£ waterworks is one which exists 
only by virtue of the action of the director of public service, and accordingly 
may not be "consolidated" with the position of chief of the fire department, 
which is a statutory office. 

The office of street commissioner has likewise no necessary existence, and 
unless created as the head· of a subdepartment by the director of public service 
the duties of such position would devolve upon the director. ~o "consolidation," 
thPrefore, would l.Je necesHary or lf'gal in this instance. 

The answers to the last three questions are all based upon section 145 "lS 

amended by the Paine law, so called. This section will not become effective 
nnti! after January 1, 1!1111, and it is prol.Jal.Jly true that until that tirue ;t 
would l.Je legal to take the action contemplated in the question of the solicitor. 
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Inasmuch, however, as an ordinance now passed could not bind the director of 
public service when appointed, I have assumed that for ali practical purposes 
such an ordinance would be of no effect, and that the solicitor's real desire is to 
be advised concerning the operation of the Paine law when the same shall be
come fully effective. 

To summarize then, an ordinance such as that described by the city solicitor 
wouid be invalid in all of the particulars set forth by him. 

·Yours very truly, 
U: G. DEX:IIAX, 

Attorney General. 

COUNCIL-ORDINANCE WHICH :\lAKES APPOINT:VIENT TO OFFICE 
INVALID. 

Council cannot by ordinance create ana fill an office or supervise worl.; 
which is given to board of public service. 

November 12, 1909. 

B1treau of Inspection ana Supervision of Public Offices, Department of A1tditor of 
State, Columbus, Ohio. 

GEXTLE:IrEx:-I have your letter of November 12th in which you submit 
the following question and ask my opinion thereon: 

"We respectfully request your opinion as to the correctness of the 
conclusions of law arrived at by our examiner, S. T. Quigley, in his 
report upon the contract made by council of the city of Greenville, as 
said opinion is expressed on pages 14, 15, 16 and 17 of his report upon 
said city, filed in this office on September 18, 1909. 

"The report, at the above cited pages, we believe clearly states facts 
necessary for your information in arriving at the determination of the 
Jaw points involved." 

From the above mentioned report by examiner, Quigley, it appears that 
the council of the city of Greenville, Ohio, on May 17, 1909, passed an ordinance 
entitled, "An ordinance to provide for the furnishing of plans and specifica
tions for a sanitary sewer disposal works for the city of Greenville, Ohio, and to 
appropriate the money necessary for such purposes." This ordinance was there
upon approved by the mayor, and in substance it attempts to create the office 
of special civil engineer for the construction of the sanitary sewer disposal 
plant for the city of Greenville. This attempt was made under section 1782 of 
the Revised Statutes of Ohio, and the ordinance recites that an agreement had 
theretofore been entered into between the council of the city and one Charles S. 
Slade, under which said Slade was to draft the plans and specifications for 
said sewer disposal plant and to act as consulting engineer in the construction 
of said plant, and said ordinance attempts to authorize and empower Mr. Slade 
to draft the necessary plans, specifications and profiles for said plant and to 
make all necessary and proper surveys therefor and do all other preliminary 
engineering work and to make an estimate of the probable cost of the plant, 
and to report the same to the council in order that they may determine the 
amount of bonds to be issued for the construction of said plant; all of which 
work is to be done under the direction of the council of the city of Greenville. 
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The ordinance further provides, after dEsignating said Charles S. Slade as such 
special civil engineer, for the construction of the sanitary sewer disposal plant, 
that said Slade, for making the necessary and proper surveys, drafting said 
plans, specifications and estimates, and advising the city council and other officers 
in the matter of receiving bids for the construction of said work shall receive 
the sum of $475.00, and that for all other services rendered by him as such 
consulting engineer during the progress of the construction of said work said 
special civil engineer shall receive as compensation 4<;C of the entire cost of 
the construction of said plant. 

This ordinance attempts to create the office of special civil engineer and at 
the same time attempts to appoint a certain man, :\Ir. Slade, as the incumbent 
of said office, and accepts his agreement to do the work therein called for, and 
fixes the compensation for such work. The question involved is whether council 
had the power to do these things. 

In your report as mentioned above, a copy of which is herewith attached 
and made a part hereof, you hold that the council did not have such power, 
and in my opinion your holding in that regard is clearly correct, and that the 
council was without power, and in fact is prohibited by the statutes of the 
state from doing the things it attempted to do by the ordinance. 

Section 123 of the municipal code, 96 0. L., page 60, provides as follows: 

"The powers of council shall be legislative only, and it shall per
form no administrative duties whatever and it shall neither appoint nor 
confirm any officer or employe in the city government except those of 
its own body, except as may be otherwise provided in this act. All 
contrac-ts requiring the authority of council for their execution shall be 
entered into and conducted to performance by the board or officers hav
ing charge of the matters to which they relate, and after authority to 
make such contract has been given and the necessary appropriation 
made, council shall take no further action thereon." 

Section 223 of the municipal code, 96 0. L., page 94. provides in part afl 
follows: 

"All appointments authorized by this act or by any ordinance shall 
be made by the mayor unless otherwise specifically provided in this 
act." 

SPction HO of the municipal code, 96 0. L., page GG, provides in part as 
follow,;: 

"The directors of public service shall supervise * (• * the con-
8trnction of all pulllic improvements and public worliS, except as other
wis~ provided in this act." 

Snhuivision 2;:; of section 7 of the municipal coue, 96 0. L., page 25, provides 
that council may provide by ordinance 

"for the collection and disposition of sewage, garbage, ashes, animal 
anrl vegetable refuse, dead animals and animal offal and to estal,lisl'. 
ma!11taiil ana ,-egulate plants for the disposal tllereof." 

By the seetions just quoted it will be seen that it is for the counc·il to, hy 
ordinance, provide for such disposal plants as the one sought to be provided for 
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by the council of the city of Greenville, but under section 123 the powers of 
council are legislative only, and it is prohibited from performing any adminis· 
trative duties whatever, and it is further provided that it shall neither appoint 
nor confirm any officer or employe in the city government except those of its 
own body, except as may be otherwise provided in this act. It is nowhere pro· 
vided in the act that the council may appoint a civil engineer, and the right 
therefore, to do what the council in this instance attempted to do is not within 
their powers. This same section further p:rovides that all contracts requiring the 
authority of council for their execution shall be entered into and conducted to 
performance by the board of officers having charge of the matters to which they 
relate, and after authority to make such contract has been given and the neces· 
sary appropriation made, council shall take no further action thereon. This, 
of course, prohibits the council from entering into the contract, which by the 
ordinance they attempted, because this contract is with reference to a sewage 
disposal plant and by the terms of section 141 the directors of public service 
have the management of all municipal water, lighting, heating and sewage diS· 
posal plants and farms, and by section 140 from which quotation is set out above, 
the directors of public service are commanded to supervise the construction of 
all public improvements and public works except as otherwise provided in the 
municipal code. There is no provision giving any such power to council. 

The ordinance recites that the office of engineer is created under section 
1782 of the Revised Statutes. This section does not confer any power upon the 
city council to create such an office nor any other office named in the section. 
It only says that if the city has a civil engineer or the other officers named in 
the act, that the council shall perform the duties prescribed by, "this title and 
such other duties not incompatible with the nature of their office, as the council 
may, by ordinance require, and that such officer shall receive such compensa· 
tion for his services by fees or salary or both as may be provided by ordinance." 

If it be granted that council may create the office of special civil engineer, 
it is perfectly clear that after the office is created the council would have no 
authority to appoint an incumbent thereof. Such appointment would have to 
be made in this case by the mayor under section 223, from which quotation is 
above set forth, because there is no specific provision in the municipal code 
allowing any other officer or authority to make such appointment aside from 
the mayor. 

:\Iy conclusions, therefore, are that if this ordinance in question is simply 
a contract with Mr. Slade, the council was wholly without authority under sec
tion 123 of the code to make such contract. On the other hand, if it creates 
the office of civil engineer, it was the duty of the mayor to appoint a man to 
fill that office and the council had no authority, whatever, to make such ap· 
pointment, and finally, since sewage disposal plants or works are under the 
management and control of the directors of public service, the ordinance is 
further invalid in its attempt to have the supervision of this work done under 
the members of the council themselves. 

The ordinance states that the action recited therein is taken pursuant to an 
order of the state board of health directing the city to construct a sanitary sewer 
disposal plant. This opinion should be communicated to the state board of health 
in order that that board may know that the action thus far taken by the council 
of the city of Greenville is not in accordance with the statutes, and that this 
fact may bring serious difficulties to the city in the further prosecution of this 
work, and that if the board of health shall require that this work proceed it 
should further see that the steps which the officials of the city of Greenville 
take in constructing the plant to be taken according to law, and thus leave no 
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possibilities for the overthrowing of contracts and imposing upon the people 
of the city unnecessary expense in the way of litigation and uncalled for delays 
because of procedure in an unauthorized manner. 

Yours very truly, 
"G. G. DEx::nax, 

Attorney General. 

CITY SOLICITOR-A"GTHORITY TO COXFESS JL"DG:\IEXT AGAIXST CITY. 

December 1, 1909. 

Bureau of Inspection ana Supervision of Public Oflices, Depart;nent of Audito1· of 
State, Columbus, Ohio. 
GEXTLE::m:x:-1 beg to acknowledge receipt of your letter of November 

24th, requesting my opinion upon the following question: 

"A city auditor refuses payment of a bill because it is certified 
by the department against the wrong fund or appropriation. The party 
brings suits and the solicitor confesses judgment. Is said judgment a 
legal claim to be paid out of the funds under the control of the sinking 
fund trustees?" 

The power to confess judgment in behalf of the municipality, without au
thority from council, is not expressly conferred upon the city solicitor by sec
tion 137 :\L C., or by any of the related provisions of the Revised Statutes. It 
is true that the city solicitor is the proper officer to confess judgment on behalf 
of the municipality. (Walcutt v. Columbus, 13 Dec. 561.) However, the power 
to compromise litigation seems to be one of the residuary powers conferred 
upon council by section 127 which provides in part that, 

"All powers conferred by this act upon municipal corporations Rhall 
be exercised by council unless otherwise provided herein." 

L"ndoubtcdly a municipal corporation has the power to compromise claims 
against it which are good in equity and just, although not collectible at law. 
State ex rei. v. Brown, 4 C. D. 34:5; Walcutt v. Columbus, S11pra; Guernsey Co. 
v. Cambridge, :l C. D. GG9. 

The proper procedure, however, as recognized by all these cases, and as 
evident upon a careful examination of the pravisions of the municipal code, is 
for council to pass an ordinance or resolution approving the compromise, di
rectin~ the solicitor to confess judgment, and making an appropriation for the 
vurpose of satisfying the claim. The certificate required by section 45 :\L C. 
could then be furnished and all other steps provided for in the statutes could 
be tal{en. Such a judgment by confession would not be, in my opinion, a final 
judgment Y:ithin the meaning of section 110 :u. C. 

I am, thcrE:fore, o( the opinion that in the case presented by you the judg
ment confessed by the city solicitor, without the direction or consent of council, 
is not a le?;al claim to be paid out of the funds under the control of the board 
of trustees of the sinking fund. 

Yours very truly, 
"r· H. ::\IILLJ:n, 

Assistailt Atto;-,tey Ge11eral. 
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TAXES AND TAXATION-BOARD OF EDUCATION-INFIRMARY DIREC· 
TORS-AuTHORITY TO E:\IPLOY CLERK AND STOREKEEPER-COUN· 
TY TREASt:RER-AUTHORITY TO E:\IPLOY ATTORNEY FCLLY DIS· 
CCSSED. 

Property sold to board ot education becomes non-taxable, but accrued taxes 
may not be remitted. 

Infirmm·y directors of Hamilton county may not employ clerk or storekeeper. 

December 1, 1909. 

Bureau ot InSJJection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLE::IIE:>:-I beg to acknowledge receipt of your letter of November 9th, 

in which you request my opinion upon the following questions: 

"1. When p"roperty is sold to a city or a board of education and 
thereby becomes non-taxable, may the taxes which have accrued at the 
time of the sale be legally remitted? For example, the board of educa
tion purchases a piece of property after the day on which the taxes for 
the year 1!!07 become a lien and on which the taxes f.o:r the year 
1906 are delinquent. Is it proper to remit said 1906 taxes or any part 
of the taxes for the year 1907? 

"2. Sec. 961 refers to the selection of a clerk for the board of in
firmary directors. Sec. 993 authorizes the secretary of the infirmary 
directors of Hamilton county to receive an additional sum of $100 per 
annum for his services as such secretary. Under these provisions, is 
the board of infirmary directors of Hamilton county authorized to em
ploy a clerk other than the secretary selected and pay him a salary 
of $1,200 per year, and may the board legally employ a storekeeper at 
a salary of $50 per month in addition to such clerk? 

'·3. Two actions were brought against the Union Central Life In· 
surance Company by the treasurer of Hamilton county to recover taxes 
claimed to be due. The first was filed August 3, 1903, and the second 
August 14, 1905. The first petition was filed by the county solicitor of 
Hamilton county, and the case was concluded by the regularly employed 
)egal counsel under section 845. The second case was commenced and 
concluded by legal counsel. In both cases an attorney was employed by 
the commissioners as personal counsel for the treasurer, and said attor· 
ney was allowed and paid out of the taxes collected, in the first case, 
$1,955.26, and in the second case, $7,142.86. The total amount recovered 
by the county in the first case was $202,676.78 and in the second case, 
$750,000. 

"Question: Had the county treasurer any legal right to counsel at 
public expense other than the county solicitor and legal counsel, and 
if the money thus expended was without authority of law, may the same 
be recovered from the county treasurer or the attorney receiving the 
same?" 

Authority for the remission of taxes is found in section 1038 R. S., 'which 
provides that: 

"The auditor shall, from time to time, correct all errors which he 
discovers in the tax list and duplicate * * when property exempt 
fron~ taxation has been charged with tax. * *" 
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and 161 R S., which provides that: 

''He (the auditor of state) may remit such taxes and penalties 
thereon as he ascertains have been illegally assessed." 
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It will be seen that in no case authority exists to remit taxes levied against 
property suuject to levy. Accordingly, I am of the opinion that no officer has 

·power to remit taxrs which have become a lien upon property subsequently pur
chased hy the uoard of education. 

In answer to yonr fecond question, I beg to state that section 961 cited by 
you provides that: 

"The board (of infirmary rlirP<'torR) shall organize by appointing 
one member president and another clerk. * *" 

Section 993 R S. provides that: 

·'In said (Hamilton) county, the rUrectors of the county infirmary 
shall each rzceive the sum of three hundred dollars per annum, and the 
secretary shall receive the further sum of one hundred dollars per 
annum for "his services as such secretary." 

Section 986, being the section providing for special powers of the board of 
infirmary directors of Hamilton county, does not authorize the employment of a 
secretary as such nor does it authorize the employment of a storekeeper. The 
employment of a storekeeper is not authorized by any of the general statutes 
applicable to the powers and duties of infirmary directors. I conclude, there· 
forP, firRt, that the word "secretary," as employed in section \193, should be 
construed synonomously with "clerk," as employed in section 961, and that the 
board o!' infirmary directors of Hamilton county may not appoint two cleri<'al 
officers, one to be known as "secretary" and the other as "clerk." Second, that 
the board cf infirmary directors of Hamilton county i!'l without authority to Pm· 
ploy a stor<>lieeper, the duties of which officer would naturally devolve upon 
the !mperintenrlent of the infirmary under section 962 R. S. 

With rPspel"t to your third question, I beg to state that, in my judgment, 
section 1-143 R. S. authorizes the employment by the county commissioners of 
coum;el to represent the county treasurer in delinquent tax cases, or, in general, 
to verform legal services for any county officer in any case. Your letter does 
not cliselose whether or not the employment of counsel, in the case presented 
lJy you, conlrl he ~<aid to have been made under this section. I am satisfied 
that if the faets would justify such a conclusion, no legal criticism could be 
marlP of thP allowance of the attorney's fees in question, notwithstanding the 
vrior emvloyment of permanent counsel as set forth in your letter. 

On tlle otlwr hand, if the facts disclose that the attorney was not employed 
under ;;eetion 84:i, I am equally well satisfied that the employment, as such, was 
invalid .. Xo other section of the Revised Statutes authorizes the employment 
!1y the c·ounty (•ommissioners of counsel to represent the county treasurer in 
delinquent tax cases. Section 286~ R. S. authorizes the treasurer to receive rea· 
Honahle counsPl fees expended by him in defending any action brought ag-ainst 
him for pprforming or attempting to perform any duty authorized or direetcll 
by any of the laws for the collection of public revenue. But this section clearly 
rloes not authorize the E'mployment deHcrib2d by you. 

If, tllerPfore, the employment in question was made under any other 1-;ection 
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of the Revised Statutes than section 845, it was without authority of law and 
the money expended was illegally expended. The expenditure, if illegal, how
ever, cannot be charged against the county treasurer as he did not employ the 
attorney who rec:eived the illegal fees and as, in honoring the vouchers, if any, 
presented by such attorney, he was acting under authority of law. If the 
moneys are to be recovered for the use of the county they must be recovered 
from the attorney under section 1277 R. S., which provides in part that: 

"The prosecuting attorneys of the several counties of the state, 
upon being sat!sfied * "' that any "' "' public moneys have been 
illegally drawn out of * * the county treasury, * " may apply by 
civil action in the name of the state, to a court of competent jurisdiction, 
* " to recover back, for the use of the county, all such public moneys 
" * so illegally drawn out * * from the county treasury. * ·~" 

As is pointed out in Vindicator Printing Co. v. State, 68 0. S., 362-370, this 
statute was evidently designed to abrogate the common law rule respecting 
voluntary payments, as the same had been held to apply to municipal oeorpora
tions and other subdivisions of the state, probably including counties. 'iVhether 
and to what extent this evident object of the statute was attained by this enact
ment in the language employed by the general assembly, seems to be a matter 
of some doubt, in view of the apparently conflicting decisions of Printing Co. v. 
State, supra, and State ex rei. v. Froniser, 77 0. S. 7. In one case the statute 
was held to override the common law rule respecting voluntary payments made 
under a mistake of law, while in the later case it was held not. to abrogate 
or modify the rule of equity and the common law that moneys paid under an 
illegal contract may not be recovered unless the party seeking recovery is able 
to and does offer to place his adversary, the recipient of the illegal payment, 
in statu qno. Hence, it was held, in the Fronizer case, that money paid for a 
county bridge under a contract void because of failure to comply with section 
2834b R. S., after the bridge had been completed and accepted by the county, 
could not be recovered back for the use of the county under section 1277 unless 
the commissioners would and could place the contractor in stain quo. In the 
bridge case, as well as in the case presented by you, the physical impossibility 
of placing the defendant in statg quo was implicitly recognized and this im
possibility of itself must be regarded as defeating a right of action. 

The court in the Fronizer case draws a distinction between its decision 
therein and that in the Vindicator Printing Co. case. The distinction as drawn, 
however, is not altogether clear, and I am of the opinion that, should the case 
you present come before that tribunal for decision, and it should appear that 
the commissioners were without authority in the first instance to make the 
employment described by you, the principles well stated in State ex rei. v. 
Fronizer would be applied to its decision and the holding in Printing Co. v. 
State would be ignored. 

Yours very truly, 
w. H. :\fiLLER • 

.Assistant .Attorney General. 
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BOXDS ISSl'ED AFTER PASSAGE OF LOXGWORTH ACT "C"XDER 95 0. L. 
577 AXD BEFORE SAID LAWS WERE REPEALED-EFFECT OF FGLLY 
DISCl'SSED. 

December 3, 1909. 

Burean of lt!spection ana Supervision of Public Offices, Columbus, Ohio. 
GEXTLDIEx:-1 acknowledge receipt of your communication in which you 

submit to this department for an opinion thereon the following inquiry: 

"Are bonds issued after the passage of the Longworth bond act, 
under volume 95 0. L., 677, 95 0. L., p. 709 and 80 0. L., p. 143, and 
before said laws were expressly repealed, to be considered in the limi
tation fixed by said Longworth bond act?" 

In reply thereto, I beg to say that the purposes for which the issuance of 
bonds are authorized in the legislative enactments referred to in your inquiry 
are not enumerated in the purposes for which bonds may be issued under the 
provisions of the Longworth bond act. The question then remains, did the 
legislature intend the eight per cent. maximum bond issue, as provided in the 
Longworth act, to apply to bond issues for the purposes enumerated in said 
Longworth act and those only, or to apply to the total bond issue of any town
ship, hamlet, village, city or other municipal corporation of the state of Ohio, 
whether enumerated in the Longworth act or not. 

Section 2825 Revised Statutes, which is the first section of the Longworth 
act, provides: 

''That the trustees of any township or hamlet or the council, board 
of legislation or other legislative body or bodies of any city, village 
or other municipal corporation of the state of Ohio, shall have power 
to issue and sell bonds * * " for any of the purposes provided for 
in this act, etc." 

Then follows an enumeration of purposes for which the bonds of the va· 
rious political uniis above referred to may be issued. Following this enun:era
tion and in the same section is the provision that: 

"The bonds her..>in authorized may be issued for any or all pur
po;;es f'nnmerated herein, but the total bonded indebtedness hereinafter 
created in any one fiscal year under the authority of this act * ,, 
shall no"l exc~ed one per cent. of the total value of all property in such 
townsilip, hamlet or municipal corporation, etc." 

Thib sed ion contains the following significant provision: 

"Provided, however, that the aggregate amount of all outstanding 
ann unpaid bonds hereafter issued under authority of ihis act shall 
never exceed four per cent. of the total value of all property in such 
township, l>amlet or municipal corporation, etc." 

s~ction 2837 Revised Statutes, being the last section of the Longworth bond 
act, in providing a limitation for the amount of bond issue by any such po
litieal unit when the question is submitted to a vote of the qualified electors, 
fixe:; the rule: 
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"That no township, hamlet or municipal corporation shall hereafter 
create or assume an aggregate indebtedness of outstanding and unpaid 
bonds under the authority of this act in excess of eight per cent. of the 
total value of all property in such township, etc." 

No place in the Longworth act is there the provision that the purposes pro
vided for therein are the only purposes for which the political units referred 
to therein may issue bonds. Under the acts referred to in your inquiry the 
issuance of bonds was legalized for purposes not enumerated in the Longworth 
act. I therefore conclude that the bonds referred to in your inquiry are not 
to be considered in the limitation fixed by said Longworth act. In support of 
this conclusion see the case of Columbus v. Lazarus, et a!., 15 Ohio Dec. at 
page 187. 

Yours very truly, 
u. G. DEX~IAX, 
'Attorney General. 

COUNCIL-POWER TO FIX SALARIES OF DIRECTORS. 

Present council may fix salaries of director of safety and sen;ice, but same 
may be changed at any time. 

December 4, 1909. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GEXTLE~rEx:-I beg to acknowledge receipt of your letter of December 1st, 

submitting for my opinion thereon the follo:wing question: 

"As the directors of public service and public safety are subject to 
removal by the mayor, should the present council fix the salaries of said 
officers, and will such action be final for the period beginning January 
1, 1910, and ending December 31, 1911 ?" 

The question being as to power of the present council to fix the salaries of 
these officers, I am of the opinion that, while the Paine law is silent so far as 
express provisions are concerned, by fair inference from related provisions 
thereof the question is to be answered in the affirmative. 

Section 3 of the act, 99 0. L., page 568, provides that: 

"This act shall take effect and be in full force on and after August 
1, 1909." 

Section 227 of the act as amended, being one of the sections to which sec
tion 3 is applicable, provides simply that: 

"Council " * * shall fix by ordinance or resolution the respective 
salaries, and compensation, and the amount of bond to be given for E)ach 
officer, clerk or employe, in any department of the city government if 
any be required." 

Aside from the mere fact that this section is now in full force and effect 
under section 3, the inclusion in the same clause of the language conferring 
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the power to fix salaries and language conferring power to fix the amount of 
bonds, is significant, as the latter should certainly be exercised before an an
ticipated change of administration, inasmuch as the filing of the bond in the 
amount fixed is an act of qualification on the part of each officer. 

I conclude, therefore, that the present council may fix, by ordinance or reso
lution, the salaries of the director of public service and the director of public 
safety. 

Your question is not answered, however, by determining the existence of 
the power to fix salaries. You desire to know whether such action, if now 
taken, will be final as to these officers for the period beginning January 1, 1910, 
and ending December 31, 1911; that is to say, during the term of office of the 
mayor who will enter upon the discharge of his duties on the first-named date. 

Under sections 138 and 146 the tenure of office of these two directors is 
described as extending "until their successors are appointed and qualified." 
They, therefore, have no "terms of office" within the meaning of section 126 :\I. 
C. which provides that: 

"The salary of any officer, clerk or employe so fixed (by council) 
shall not be increased or diminished during the term for which he may 
have been elected or appointed." 

State ex rei. v. :\lassillon, 24 C. C. 249. 

Accordingly, the salaries of the director of public service and the directcr 
of public safety, whether fixed by the present council or by the council as 
organized after January 1, 1910, may lawfully be changed at any time by council. 

Very truly yours, 
U. G. Dr:::I':UA::I', 

Attorney General. 

CI'rY AXD JUSTICE COURTS, TOLEDO-FEES OF CLERK-FULLY 
DISCUSSED. 

December 13, 1909. 

Burean of li1spection ana Supervision of Public Offices, Depa;-t;ne,lt of Auditor of 
State, Columbus, Ohio. 
Gr:xn.r;:m;;-.;:-I beg to acknowledge receipt of your letter of November 24th 

requesting my opinion upon the following questions concerning the city and 
justice courts of Toledo, Ohio: 

"1. :.\lay the clerk of said courts retain for his personal use no
tarial fees received in taking acknowledgments for legal publications 
or other instruments of writing in connection with said courts? 

"2. :.\lay said clerk deduct and retain for his personal use 5% of 
all fees collected by him and payable to the city treasury? (See sec
tion 621-17 and 621-27 R. S.) 

"3. What is the legal disposition of unclaimed witness fees, jurors' 
fees and other unclaimed moneys remaining in the hands of said clerk 
for more than one year?" 

By way of preliminary statement permit me to refer to an opinion of this 
department heretofore rendered in which it pointed out that section 3 of th<! 
municipal code authorizes city councils to organize justice of the peace courts 
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in municipalities, the boundaries of which are co-extensive with a township. 
Whether or not this section supplants such acts as that included within section 
621-1 et seq., is a moot question which I do not desire to pass upon at the 
present time. However, if the council of the city of Toledo has acted under 
said section 3 :\I. C., by enacting an ordinance regulating the disposition of the 
fees of justices of the peace, their compensation, their clerks and their em
ployes, this ordinance, and not the statute in question, should be looked to 
for answer to your question. 

Assuming for the present that no such ordinance as has been described 
has been enacted by the Toledo city council, and that the city and justice courts 
of Toledo, Ohio, are being conducted under authority of section 621-1 etc., Re
vised Statutes, I beg to state with respect to your first question that, in my 
opinion, all legal fees received by the clerk of said courts, as such clerk, in 
matters connected with litigati·on therein should be paid by the clerk into the 
city treasury, excepting the 5% which may be retained by him for his personal 
use under section 621-17. Your question, however, relates to notarial fees. There 
is nothing in the law which prevents the clerk of this court from accepting a 
commission and acting as a notary in administering oaths and taking acknowl
edgments the same as any other notary public, and receiving the same fees 
as prescribed by law. 

You 'mention in your first question the matter of taking acknowledgments 
for legal publications or other instruments of writing in connection with this 
court. Take, for instance, a publication of a notice for attachment, or any 
other legal publication, proof of which must be made by the publisher that the 
publicati-on was run for the required number of times in the newspaper, the 
publisher, or some person under him, must make an affidavit before a notary 
public or other officer authorized to administer oaths. If such proof should 
be made before a notary public in some law office, the fee of forty cents there
for would be charged up in the costs along with the cost of publication in the 
newspaper, and both of these charges, the notary fee and the cost of publication, 
would be taxed in the costs in the case, and both charges would be collected by 
the clerk of the city and justice court, and the notary fee would be paid to 'the 
notary administering the oaths and the publication charges would be paid to 
the newspaper publishers. In other words, the matter of making proof as to 
the manner of the publication is a proceeding entirely outside of the court. It 
is not one of the matters which the clerk or the judge or justice 'of the court 
is required to do or to charge any fee therefor. There are many things which 
the clerk· of the court is required to do by statute and to charge fees therefor. 
Such fees, except the 5%, belong to the city, but in my opinion, if the clerk 
of the city court has also taken out a commission as a notary 'public and ad
ministers an oath to some person or takes an acknowledgment of some person 
with reference to some paper the same as any outside notary might do, the 
acknowledgment or oath not being one which he is required to administer as 
clerk of the court in the proceedings there pending, the clerk is entitled to that 
fee for his own use as a notary public, the same as any other notary public, and 
it does not belong to the city. 

Answering your second question, I beg to state that section 621-17 R. S. 
provides that: 

"The clerk of said court shall receive an annual salary of fifteen 
hundred ($1,500) dollars * * * 1 and he shall also receive as com
pensation for his services five (5) per centum of all fees collected and 
paid over by him to said city, to be retained and deducted by him 
from the money for paying it over." 
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This section, in my judgment, embodies an exception to the general language 
of section 621-27, which provides in part that: 

"The money so paid to said clerk or into said court shall be paid 
for the use of said city and be disposed of by him according to law." 

and to the language of sec. 621-23, which provides that: 

"The clerk shall also receive and collect all costs * * of every 
description, * * and shall pay the same monthly to the treasurer of 
said city and take his receipt therefor." 

It is my opinion, therefore, that the clerk of the city and justice courts of 
Toledo may receive, as part of his compensation, a sum equal to five per cent. 
of all fees collected and paid over by him, whether for services similar to those 
described in your first question or in payment of costs taxed and collected by 
him in cases disposed of in said courts. In other words, the percentage is to 
be based upon the moneys actually collected. by the clerk and not merely upon 
fees payable to him as clerk. 

Answering your third question, I beg to state that the act in question makes 
no provision for the legal disposition of unclaimed witness fees, etc., in the 
hands of the clerk. 

Section 593 R. S., however, being of general application to justices of the 
peace, provides that: 

"All such moneys (referring to unclaimed fees, etc.), * * * as 
remain in the hands of the justice * '' at the expiration of one year 
after the time of such advertisements (as are provided in sec. 592 R. S.), 
shall be by him paid over to tile treasurer of the county * *, 

I believe that the procedure outlined in section 593 and related sections 
should be employed in the case of unclaimed fees in the hands of the clerk of 
the city and justice courts. I do not regard this section 593, however, as manda
tory; that is, in my opinion, it is not mandatory upon the clerk at the end of 
the year, regaruless of any and all circumstances, to turn such unclaimed wit
ness fees, juror fees and other unclaimed moneys, remaining in the hands of 
the clerk at the end of the year, into the county treasury, but the clerk may 
make further effort to find or notify the persons to whom these fees legally be
long that they are in his hands to be paid to them. 'fhe clerk, of course, can
not keep them indefinitely for such personH or spend an unreasonable amount of 
time in getting them to the proper parties for whom they were taxed. The 
object of this statute, the same as many others of its kind, is to secure reason
able dispatch in the disposition of the business, but it does not require that 
the clerk be studious in taking advantage of the expiration of the exact time 
named in the statute, and thus prevent the persons who gave their time to this 
service from receiving what the general assembly meant they should have as 
compensation. Of course the clerk is not in any event authorized to appro
priate these moneys to his own use. He must at some time or another, if 
they are not claimed by the proper outside parties, turn them into the county 
treasury. This statute not being mandatory, but directory only, I do not see. that 
any rigid rule can well be made in such cases. ::uany circumstances may in
t.ervene arrounting for the failure of the proper parties to call for this money 
which the law allows them, and I am clearly of the opinion that it is within the 

lG-.\. G. 
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power of the clerk to give further time for the claiming of these fees. If at any 
time after the expiration of a year it appears to him from honest investigations 
that this money will not be claimed, it is then his duty to turn it into the 
county treasury. 

Yours very truly, 
u. G. DEXJI!AX, 

Attorney General. 

COUNCIL-PURCHASE OF LIGHT PLANT. 

Council has authority to purchase tor municipality an electric light plant 
but pw·chase may not be made 1tntil money in treasury. 

December 16, 1909. 

B1treau of Inspection ana Supervision of Public Oflices, Department of Auditor of 
State, Columbus, Ohio. 
GEXTLK:IIEx:-Your Mr. Tracy has submitted to me a letter addressed to him 

by Hon. 0. L. Aumiller, city auditor of Nelsonville. From the letter and from 
statements made by Mr. Tracy I have gathered the following statement of facts, 
concerning which my opinion is requested: 

The city of Nelsonville owns and operates, through its depart
ment of public service, an electric light plant which furnishes current 
not only for the municipal lights but also for private consumption. There 
is in the city a private electric light plant having antiquated ma
chinery and fixtures which has been operating in competition with the 
municipal plant. As a result of this competition neither of the plants 
is being operated at a profit, and the proprietors of the private plant 
are now willing to sell the same, and the fixtures, wires, poles, etc., 
appurtenant thereto, to the city. The purchase of the plant, as a means 
of removing competition injurious to the municipal plant, is conceded to 
be desirable. However, there is doubt, and some controversy, as to the 
department ·of the municipal government which is empowered by law to 
act for the city in making the purchase, and as to the procedure to be 
followed by such department in the premises. 

Under the general scheme of government outlined in the municipal code, 
but two departments of the city government suggest themselves for considera
tion in this connection, viz: the council and the department of public service. 
The powers of these two departments are set forth in the following sections of 
the code: 

Section 116: 

"The legislative power of every city shall be vested in, and exer
cised by a council "' "' "'" 

Section 123: 

"The powers of council shall be legislative only, and it shall per
form no administrative duties whatever "' "' "'· All contracts requir
ing the authority of council for their execution shall be entered into 
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and conducted to performance by the board or officers having charge 
of the matters to which they relate, and after authority to make such 
contract has been given and the necessary appropriation made, council 
shall take no further action thereon." 

Section 127: 

"' all powers conferred by this act upon municipal corpora-
tions shall be exercised by council, unless otherwise provided herein_'' 

("The power of the municipality to make the purchase in 
question is clear and no authority is cited thereon_'') 

Section 13!1: 

"The directors of public service ·shall be the chief administrative 
authority of the city, and shall manage and supervise all public works 
and all public institutions, except where otherwise provided in this act" 

(After January 1, 1910, 'the department of public service will, 
of course, be administered by a single director, but the powers of 
such director may be regarded for the purposes of this discussion 
as identical with those of the present board of public service.) 

Section 140: 

"The directors of public service shall supervise the improvement 
and repair of streets " •· '' and the construction of all public im
provements and public works, except as otherwise provided in this act." 

Section 141: 

"The directors of public service shall have the manageme;tt of all 
municipal * "' ·~ li;:?;hting "' * "' plants "' * * a<; well as all 
* •) * other property of the corporation not otherwise provided for 
herein." 

Section 143: 

""When any expenditure within said department (of public service) 
* "' * exceeds five hundred dollars, such expenditure shall first be 
authorized and directed by ordinance of council, and when so au
thorized and directed, the directors of public service shall make a writ
ten contract with the lowest and best bidder after advertisement for 
not less than two nor more than four consecutive weeks in a newspaper 
of general circulation within the said etc." 

Section 144: 

"All contracts made by the directors of public service shall be exe
cuted by them in the name of the city * * * and no liability shall be 
created against the city as to any matters under the supervision or 
said departments except by its express authority * * *." 

Careful examination of the foregoing and related provisions of the munlci· 
pal code applicable to the department of public service, and the corresponding 
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provisions of the Paine law, 99 0. L. 562, discloses the fact that the powers of 
that department are limited strictly to the management, maintenance and con
trol 'of public utilities once established. The power to create a public utility, 
such as a municipal water works or lighting plant, clearly does not rest with 
this department, but it is a legislative power to be exercised by council under 
its general grant of power as above set forth. Again, the contracts which, in 
the exercise of its general powers, the department of public service is authorized 
to execute, are those which may be executed in conformity with the requirements 
of section 143 above quoted, and it does not seem to have power to make an out 
and out purchase of a particular thing such as that contemplated in the ques
tion submitted. I think it may at least be said that the question as 'to the 
power of the department of public service to execute a contract such as that 
in question is doubtful. That being the case, the doubt must be resolved in one 
direction or the other by either strict or liberal construction of the sections con
ferring power upon the department. It is very well settled that the powers of 
boards and officers, such as the department of public service, must be strictly 
construed. In addition to those expressly set forth in the statutes they have 
only such as may arise by fair implication because essential to carry out the 
express powers. The power' to make the purchase in question does not, it seems 
to me, by fair implication, arise from the power to manage existing municipal 
utilities, and in this connection the fact that the municipality already owns and 
operates an 'electric light plant is significant. 

Having determined that the power to make the purchase in question does 
not exist in the department of public service, the conclusion is reached that 
council must exercise the same. This would follow without difficulty from the 
general language of section 127 above quoted, were it not for the negative lan
guage of section 123. The code does not define "administrative duties." By fair 
inference, however, from the section and other sections of the code which are in 
point, it may be determined that the ·prohibition ;against the exercise of "admin
istrative duties" by council is inserted to prevent council from interfering, after 
it has appropriated the necessary money, with the expenditure of the same by 
the various departments in the executive branch of the municipal government, 
in the exercise of the powers expressly conferred upon them. The prohibition, 
in other words, does not appear to deprive council of the residuary powers, nor 
to confer upon any executive or admmistrative board power or jurisdiction over 
a subject-matter not within its province by virtue of express provisions of 
statutes or fair implication therefrom. 

That council may itself expend moneys without 'the intervention of any 
executive department is fairly inferable from section 45 M. C., which provides 
in part that: 

"No contract, agreement, or ·other obligation involving the expendi
ture of money, shall be entered into, nor shall any ordinance * * * 
for the expenditure of money, be passed by the council or by any 'board 
or officer of a municipal corporation unless the auditor shall first certify 
to council that the money required ' * " * is in the treasury, etc. 

* * *." 

The section last quoted suggests the proper procedure in the matter. If 
the money needed to make the purchase is now in the treasury, and the auditor 
can and does certify to that fact, council may appropriate'the money and make 
the purchase by the enactment of a single ordinance, and without any further 
steps on the part of any municipal authority. 
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By the information furnished me, however, I have been led to understand 
that such is not .the case, and that it will b~ 'necessary to issue bonds in order 
to obtain funds to make the purchase contemplated. Such bonds may be issued 
under the Longworth act, section 2735 R. S. In making such issue, of course, 
the requirements not only of that act, but of all the sections of the municipal 
code relating to the sale of bonds must be followed. The contract may not be 
entered into, in case bonds are issued, until the bonds have been legally sold and 
are in process of delivery, for not until then may the certificate of the auditor 
that the money is in the treasury, Eotc., as required by section 45 :\I. C., be made. 
The power to make such certificate in the case of money to be derived from the 
issue of bonds is found in section 45a :\I. C. 

It thus appears that in case bonds are to be issued they must first be adver
tised for sale, according to law, and must be actually sold and in process of 
delivery before council may lawfully pass an ordinance purchasing the property 
in question. Very truly yours, 

"C. G. DEX::UAX, 

Attorney General. 

ROADS AND HIGHWAYS-CO:\DIISSIO~ERS :\I"CST REQ"CIRE S"CRVEYOR 
TO CO:\IPLY WITH SECTIO~ 4919-1. 

December 17, 1909. 

Bureau of Inspection and Supervision of Public Offices, Department of .Auditor nf 
State, Columbus, Ohio. 
GEXTLE:\li::X :-Your communication is received in which you submit the fol

lowing inquiry: 

Section 4919-1, 99 0. L., page 361, contains the following provision: 
"For the purpose of repair!>, the commiflsioners !>hall annually be

tween the first day of January and the first day of :\larch, cause the 
!lurvt:yor of the county w g;o upon all ot' the improved roads within the 
county, and make written reports to the county commissioners on or 
before the first day of April, annually, of the amount and nature of the 
repairs needed Qn said various roads for the ensuing year, which report 
shall contain an Estimated cost of such repairs, both as to labor and 
material, and said surveyor !'hall separately estimate the cost of the 
labor and material necessary for the making of such repairs." 

Query: ls this provision mandatory on the part of the county 
commissioners?" 

In reply I beg to say: Thlo' above quote<! provision of section 4919-1 is con
tained in an act entitled an acL "To amend and supplement section 4919 of the 
Revised Statutes of Ohio, to provide for the repairs and maintenance of high
ways by county commisioners by direct labor, passed and approved :\lay 9, 1908." 

Thi!l act applies to all counties in the state, and is, therefore, uniform in 
its cperation, and since the supreme court has declared the turnpil{e director 
law unconstitutional, the repair of all improved roads comes under the pro
visions of this act. 

From the language used in the above quoted provision, to wit: 

"For the purpose of repairs, the commissioners slwll ai/11 ;ralf;t l;f'
flceeJL tllc first rlay of .January and the first rlay of Jlanlt cause tlte sur-
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veyor of the COUi!ty to go upon all the improved roads within the county, 
and make written reports to the county commissioners on or before the 
first day of April, annually." 

It is my opinion that the duty therein required of the county commissioners 
is mandatory. That ·is to say, the county commissioners must, without the ex
ercise of any discretion, cause the surveyor to go upon all the improved roads 
Pf the county and make reports annully to the board of county commissioners 
as required in this section. 

Very truly yours, 
U. G. DEX::IIAX, 

Attorney General. 

BOARD OF EDUCATION-'l'ER:\I FOR WHICH CLERK :\IAY BE ELECTED. 

A board of education may not elect clerlc for term extending beyona term 
of majority of board. 

December 20, 1909. 

BU1·eau of Inspection and Supervision of Public Of!ices, Department of Auditor of 
State, Columbus, Ohio. 
GExTLE~tEx:-Your letter of December 14th, in which you request my opin

ion upon the following statement of facts, is received: 

"Township school boards consist of five members elected for terms 
of four years. A township board of education in which three members 
were elected in November, 1909, elected a Clerk in January, 1909, for a 
term of two years, the term of said clerk thus extending beyond t_he 
term of the majority of the board that elected him. 

"Query: Can said clerk so elected hold his office for the year 1910 
or has the new board the right to elect its own clerk upon its organiza
tion, the first Monday of January, 1910?" 

In reply thereto, I beg leave to submit the following opinion: Section 3915 
R. S. reads in part as follows: 

"The board of township school districts shall consist of five mem· 
hers elected at large at the same time and in the same manner as the 
township officers are elected, for the term of four years from the first 
Monday in January after their election (or) until their successors are 
elected and qualified. At the first township election held after the pas
sage of this act, there shall be a board of education elected in all town
ship districts as provided for herein, two to serve for two years and 
three to serve for four years, and at the township election held every 
second year thereafter, their successors shall be elected for the term 
of four years. * * *" 

Section 3920 R. S. reads in part as follows: 

"Boards of education of township school districts shall organize 
on the first Monday in January after the election of the board, by the 
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election of one of their members president and the election of a clerk 
who may or may not be a member of the board, the president to be 
elected for one year, and the cletl• to be elected fo,· a tum not to ex
ceed two years; * e "'·" 
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By the first of the above quoted sections the township school board becomes 
virtually a new board every two years because of the retirement of either two 
or three of its members, as the case may be, and the election of their successors. 

Section 3920 specifically provides that the boards of education of township 
school districts shall organize on the first ~Ionday in January after the election 
of the board by the election of a president and a clerk whose term shall not 
exceed two years. From the a!Jove quoted provisions of the statutes it would 
seem clear, and I am of the opinion that the legislature have evinced the in· 
tention to limit the power of township boards of education in the election of 
clerks to the period during which such boards shall be in existence, and that 
as such boards are renewed in part, anu thereby become new boards, every two 
years, a board of education may not elect a clerk to hold office for a period of 
time which shall extend beyond such "two year existence" of the board of edu· 
cation so electing. 

I am, therefore, of the opinion that the clerk of the township board of 
education in your statement of facts elected by such board for a term of two 
years to run through January, 1909, cannot hold such office after the first ::\Ion· 
day in January, 1910, because of the election of three new members to such 
board this past November. By virtue of the election of these three members in 
November, the township board becomes a "new" board of education upon the 
taking office of such members on the first :\Ionday in January, 1910, and, there· 
fore, the new board has the right to elect its own clerk upon its organization 
the first :\Ionday in January, 1910. 

Very truly yours, 
U. G. DEX:IIAX, 

Attorney General. 

ROADS AKD HIGHWAYS-STATE AID FOR REPAIRS. 

Levy of commissioner to secure state aid money must be made on property 
of evuy t01cnsl1ip in county. 

Three townships which have enjoined the commissioner from malcino state 
ai£7 lery Oil property in such tozcnships, are not entitled to any state aid moiley. 

December 23, 1909. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
Gt::>TLDn:x:-I am in receipt of your Jetter with enclosure inquiring as to 

the distribution to townships of money received by ·wood county under the state 
highway law for state aid for repairs to roads. The facts presented are as 
follows: 

"Cnder section 4889 et seq. R. S., each township in certain named counties 
constitutes a separate road district. 

"C"nder section 4896 and 4897 it is provided that each of the other counties 
of the state shall be divided into three separate road districts. 

Wood county comes under the latter provision, but the three townships of 
this county have, under sections 4686·1 to 4686·25, become separate road dis· 
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tricts. It appears, however, that in making the county levy provided for under 
section 31 of the state highway law the county commissioners have made no levy 
upon such three townships, and it further appears that such three townships 
have a permanent injunction against such county commissioners forbidding them 
to make any levy whatever for road purposes upon the property of such three 
townships. Because of these facts the county commissioners have distributed 
state aid money only to the seventeen townships upon the property of which 
they have made a levy under section 31 of the state highway law and have re
fused to make any distribution of state aid money to such three townships. 

You ask my opinion as to the legality of the action of such county com
missioners. 

The present complicated condition of our road laws is indicated by the sec
ond paragraph of the syllabus of our supreme court in the recent case of Thor
niley, auditor, et a!. v. State ex rei., 81 0. S. This paragraph reads as follows: 

"Section 4903, being an essential part of a statute providing for the 
management and control of highways by essentially different methods 
in different counties of the state, is void because repugnant to section 
2G of article II of the constitution that all laws of a general nature 
should have a uniform operation throughout the state." 

While the supreme court in this case declared only section 4903 to be un
constitutional, the reasons therein set out apply likewise to classifications con
tained both in sections 4889 et seq. and 4896 and 4897 et seq. I do not believe, 
however, that this decision applies to the provisions of 4686-1 et seq. for the 
reason that this latter law is a general Jaw applying to "any township in this 
state." 

To my mind, however, the question of constitutionality is not the most im
portant factor in the determination of the particular question asked. Section 31 
of the state highway law makes it the duty of the county commissioners who 
receive state aid money to "levy on the total tax duplicate of said county a tax 
sufficient to equal the amount so apportioned to such county by the state," and 

. further that "such appropriation and levy shall become a part of the pike repair 
fund of the several townships and shall be apportioned to the townships or road 
districts composed of not Jess than one township pro rata to the amount of the 
fund arising in each township or such road district by said levy." 

Under this provision of law it was the duty of the county commissioners to 
levy upon such three townships, since the state highway law specifically pro
vides that the levy shall be made upon the property of every township and 
permits of no exceptions. The county commissioners, however, were prevented 
from making such levy upon such three townships by a permanent injunction. 
It may be true that they should have made application to the court to modify 
the injunction· so as to permit a levy in this particular case, but the fact that 
the three townships insisted U]Jon their injunction and refused to permit such 
levy estopped them from claiming any benefits which they could have derived 
had such levy been made. \Vhen, therefore, the county commissioners came to 
the distribution of this fund among the townships and complied with that pro
vision of the law which provides that such fund "shall be apportioned * "' pro 
rata to the amount of the fund arising in each township or such road district 
by said levy," they could distribute no part of such fund to any of these three 
townships for the reason that no fund had arisen in any of such three town
ships by said levy of the county commissioners. In addition to this, the whole 
spirit of the state highway law is to give the aid of the state to counties and 
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townships only on the condition that such counties or townships contribute an 
amount of money equal to or greater than the amount given by the state. 

I am, therefore, of the opinion that outside of the intricate questions of 
constitutionality and legality involved in this case, the township trustees are 
estopped by their own conduct and by the letter and spirit of the state highway 
law from claiming any part of the state aid money which has been paid to 
Wood county under section 31 of the state highway Jaw. 

Very truly yours, 
u. G. DEX)L\X, 

Atto,·,le!f Ge,leral. 

JUSTICE OF PEACE-SHERIFF SPECIAL CONSTABLE-DISPOSITIOX OF 
FEES. 

December 28, Hl09. 

Burea!h Qf Inspection and Supervision of Public Offices, Department of Auditor of 
• State, Columbus, Ol1io. 

GEXTI.E:\U:X:-Your communication is received in which you submit the 
following inquiries: 

".:\lay a sheriff or deputy sheriff Le designated by a justice of the 
peace as a deputy or special constable, and if so may he legally retain 
the fees of the com.table for writs issued from a justice's court, or must 
such fees be turned into the county treasury to the credit of the 
sheriff's fee fund? 

"In the event the docket of the justice of the peace does not indicate 
the appointment of a sheriff or deputy as a special constable, but the 
return of the writs are signed as special constable, should the fees 
be turned into the county treasury to the credit of the RhPriff's fee fund?" 

In reply I beg to say section 1211 of the RPviRecl Statute<>, which fixes the 
general powers and duties of sheriffs, contains this provision: 

"and shall execute all warrants, writs and other process to him directed 
by the proper and lawful authority." 

Section 7137 Revised Statutes provides that warrants issued l.Jy magistrates 
in misdemeanors 

"shall be directed to the sheriff or to any constable of the county, or, 
when it is issued by an officer of a municipal corporation, then to the 
marshal or other police officer of such corporation * * who shall com
manu the officer forthwith to take the accused and bring him before 
the magistrate or court issuing the warrant." 

L'nder the above quoted provision of section 1211 it is the duty of the 
sheriff to execute all warrants directed to him by "the proper and lawful au
thority," and under the provision of section 7137, above quoted, the ma,:rif;trate 
has the authority to direct a warrant in a misdemeanor ca,;e to a shPriff. 

I am, therefore, of the opinion that in the absence of an appointment by a 
magistrate whereby the sheriff is to act as special constable, the o;l!Priff'~ fees 
when earned in the magistrate's court shall be turned into the fee fund. How-
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ever, when a magistrate appoints a sheriff as a special constable and the docket 
so shows, and the warrant is issued to him as such special constable, it is my 
opinion that the fees so earned will not be required to be credited to the 
sheriff's fee fund. 

Yours very truly, 
U. G. DEX::UAX, 

Attorney General. 

EXPEXSES OF MUNICIPAL LIBRARIAN TO CONGRESS OF LIBRARIANS 
MAY BE PAID OUT OF MUNICIPAL FUNDS. 

December 30, 1909. 

Bureau of Inspection and Supervision of P1tblic Offices, Department of Auditor of 
State, Columbus, Ohio. 
DEAR Sms:-By your favor of December 24th, receipt whereof is hereby 

acknowledged, I am advised that the information upon which an opinion of 
this department rendered November 29, 1909, with relation to the board of 
library trustees of the city of Toledo was based, was erroneous in that said board 
of library trustees instead of being organized under and governed by the pro
visions of section 4002-23 R. S. is ·organized under and subject to section 218 M. C. 

At the suggestion of the city auditor of Toledo you have requested me, in 
view of the misapprehension, to reconsider the former opinion, and I have 
carefully done so. 

Section 218 provides in part as follows: 

"The custody, control and administration * * * of free public 
libraries established by municipal corporations, shall be vested in six 
trustees * "' * said trustees shall. employ the librarians and necessary 
assistants, fix their compensation, adopt the necessary by-laws and reg
ulations for the protection and government of the library and all prop
erty belonging thereto, and exercise all the powers and duties con
nected with and incident to the government, operation and maintenance 
thereof * * *." 

Said section 218 does not, nor does any of the other sections of the municipal 
code prescribe the duties of the librarians. It is very clear from the language 
above quoted that the power to prescribe such duties is vested in the trustees. 
Subject only to the limitation that the same shall not be abused there is here 
found that broad discretion which cannot be controlled by judicial or other ad· 
ministrative action. The librarians are specifically referred to as employes 
and are in no sense officers of the city. Their compensation need not be in the 
nature of salary. Their duties may be whatever are prescribed by the trustees, 
and these may include attendance upon conventions or conferences pertaining to 
library management. 

I therefore conclude that the expenses questioned by the city auditor are 
legal charges and should be paid. 

In your letter it is suggested that the fund from which the expenses are to 
paid, if at all, is that raised by special taxation under said section 218. Permit 
me to remark in passing that if this was the case the tax so levied was void, 
as the power of the municipality to levy a special tax for library purposes 
under section 218 is limited to the purpose of paying the proceeds thereof 
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"to a private corporation or association maintaining and furnishing a 
free public library for the benefit of the inhabitants of a municipality." 
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As I nov• understand the situation, the Toledo public library is a municipal 
enterprise, and is not conducted by a private corporation or association. AJ3 a 
municipal enterprise il is supported by funds appropriated by council. It may 
be that the appropriation was so made as to prohibit the payment of the ex
penses in question, but if the trustees have the use of a general fund appro
priated by council I am of the opinion that the vouchers should be paid. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 
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(To the Treasurer of State) 

SAFE DEPOSIT AND TRUST Co::\IPANY-A::.\10UNT OF DEPOSIT REQTJIRED 
TO DO BUSINESS. 

February 20th, 1909. 

Hox. D. S. CnE.DIER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-Replying to your inquiry as to the amount of deposit required 

by law to be made with the treasurer of state by safe deposit and trus~ com
panies before they shall accept any· trusts which may be vested ia. trans
ferred or committed to them by any individual or by any court, I refer you 
to section 69 of the "Thomas Banking Act," passed ::.\iay 1st, 1908, which answers 
your inquiry in the following language: 

"The capital of such corporation shall, with all its property and 
effects, be absolutely liable in case of any default whatever in any of 
the trust positions aforesaid, and the probate court, or any other court 
committing a trust to the custody of such corporation, may, at any time 
it deems proper, require additional security in any amount necessary. 
Provided, however. that no such corporation, either foreign or domestic, 
shall accept any trusts which may be vested in,1 transterrecl or commit
ted to it by any incli·viclual, or by any court, until the paicl-in capital of 
such corpomti.on shall be not less than one hunclrecl thousancl dollars, 
and until such corporation shall have depositecl with the treasurer of 
state $50,000.00, providecl its capital is $200,000.00, or less, and $100,-
000.00, providecl its capital is more than $200,000.00, such deposit to be 
in cash>· provided the full amount of such deposit so to be made by any 
such corporation may be made in bonds of the United States or of the 
state of Ohio, or of any municipality or county within said state, or in 
any other state, or in the first mortgage bonds of any railroad corpora
tion that for five years last past has paid dividends of at least three 
per cent. on its common stock *" 

Yours very truly, 
U. G. Dt:X..\IAX, 

Attorney General. 

TERRITORIAL BONDS-NOT WITHIN DEPOSITORY ACT. 

::.\larch 13th, 1909. 

Hox. D. S. CnEA..\IER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-I desire to acknowledge receipt of your letter in which you 

submit the following inquiry: 

"Will you advise me whether or not territorial bonds would be 
considered the same as U. S. bonds under sec. 5 of the depository act, 
the kind of security defined that must be put up to secure funds placed 
in banks designated as depositories." 
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In reply permit me to say that section 5 of the state depository act pro
vides: 

"The treasurer of state, before maldng such deposits or selecting 
any state depository or depositories under this act, shall require each 
and every national bank, state bank or trust company selected by him 
as a state depository, to deposit with the treasurer of state, "United 
States government bonds, or state bonds of this state, or county or mu
nicipal bonds of counties or municipalities of thi~ state, or surPty com
panies IJonds, at not less than their par value, in an amount equal to 
the amount of money to be deposited with such bank, banks or trust 
companies, conditioned for the receipt and safekeeping and payment 
over to the treasnrer of state or his written order of all money which 
may come into the custody of such bank, banks or trust companies, 
under and by virtue of this act, and the interest thereon when paid, 
shall be turned over to the bank or trust company, so long as it is not 
in default, etc." 

I am of the opinion that territorial bonds do not come within the pro· 
vision of this statute and the treasurer of state is not authorized to receive 
the same. Very truly yours, 

u. G. DE:'OIAX. 

Attorney General. 

SAVINGS DEPOSIT BANK AND TRUST CO:\iPANY OF ELYRIA-A110UN'r 
OF SECURITIES TO BE KEPT ON DEPOSIT. 

11arch 16th, 1909. 

Hox. D. S. CHE DII-:H, 'Treasurer of State, Columbus, Ohio. 
DF.\R Sm:-Your letter has been received in which you inquire what amount 

of securities should be kept on deposit by the Savings Deposit Bank and Trust 
Company of Elyria, Ohio, to secure the faithful performance of trusts assumed 
by it. 

I am not informed in your inquiry whether or not said trust company has 
availed itself of the privileges and powers of the Thomas banking act, 99 0. L. 
269. 

If it has, then sec. 69 of said act governs, and therefore, if its capital stock 
ib not over $:.!00,000.00 it is required to deposit cash or the securities mentioned 
in said section amounting to $50,000.00. 

If Haid trust company has not complied with the provisions of the Thomas 
banldng aet, its deposits should be made under the provisions of sec. 3821a of 
the Revi:-:ed Statutes, which provides that if the principal place of business of 
the company is in a city which, by the last preceding federal census, had a 
population of less than 33,000, such trust company shall mal<e deposits with 
the state treasurer amounting to $25,000.00. 

Very truly yours, 
u. G. DEX::IIAX, 

Attorney General. 
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TRUST CG:\IPANIES··-·CLASS OF BONDS TO BE DEPOSITED TO SECURE 
FAITHFUL PERFOR:\IANCE OF TRL'ST. 

Columbus Light, Heat and Potcer Co. bonds do not come u;ithin provision 
of statu.te governing deposits by trust companies regardless of the tact that 
such t1·ust companies have or have not complied with the Thomas banking act. 

:\larch 16th, 1909. 
Hox. D. S. CREA::IIER, 'l'1·easurer of State, Colu.mbu.s, Ohio. 

DEAR Sm:-I desire to acknowledge receipt of your letter in which you 
inquire: 

"Will you advise me whether or not The Columbus Light, Heat & 
Power Company bonds come within the statute governing the class of 
securities to be deposited with this department by trust companies for 
the faithful performance of all trusts assumed by such corporations. 
The above named company was formerly the old Columbus Public Ser
vice Company." 

I am not informed in your inquiry whether or not the trust company offer
ing such bonds has availed itself of the privileges and powers of the Thomas 
banking act (99 0. L. 269). 

If it has, then sec. 69 of said act governs; if it has not, then sec. 3821d R. 
S. governs. 

Sec. 69 of said act is in part as follows: 

"That no such corporation, either foreign or domestic, shall accept 
any trusts which may be vested in, transferred or committed to it by 
any individual, or by any court, until the paid-in capital of such cor
poration shall be not less than one hundred thousand dollars, and un
til such corporation shall have deposited with the treasurer of state 
$50,000.00, provided its capital is $200,000.00 or less, and $100,000.00, 
provided its capital is more than $200,000.00, such deposit to be in cash; 
provided the full amount of such deposit so to be made by any such 
corporation may be made in bonds of the United States or of the state 
of Ohio, or of any municipality or county within said state, or in any 
other state, or in the first mortgage bonds of any railroad corporation 
that for five years last past has paid dividends of at least three per 
cent. on its common stock." 

Since the bonds mentioned in your inquiry do not come within the terms 
of the above section, it is my opinion that you are not authorized to receive 
the same if offered by a company which has complied with the other provisions 
of the Thomas banking act. 

However, trust companies by the terms of sec. 91 of said act, are not re
quired to comply with sections 1 to 77 before April 1st, 1910, and all such 
companies Which do not comply must make their deposits in accordance with 
the provisions of sec. 382ld, which authorizes a deposit "in cash or in securities 
in which said company is allowed by law to invest its capitaL" 

By the terms of sec. 3821a the capital of trust companies may be invested: 

"In the authorized loans of the United States, or of the state of. 
Ohio, or cities, counties or towns of this state, or the stocks or bonds 
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of any state in the union that has for five years previous to such in
vestment being made regularly paid the interest on its legal bonded 
debt in lawful money of the "Cnited States, or cities, counties or towns 
of such states, which shall have so paid the interest on the legal bonded 
debt of such cities, counties or towns, or stocks of national banks or
ganized within this state, or the first mortgage bonds of any railroad 
company within the states above named, which has earned and paid 
regular dividends on its stock for five years next preceding such loan, 
or investment, or first mortgages on real estate in this state, or of in
dividuals with a sufficient pledge of any of the aforesaid securities, or 
may be loaned to this state, or to any county, city or town therein" 

By the provisions of sec. 3821g, any safe deposit and trust company en· 
gaged (exclusively) in the business of a safe deposit and trust company is fur· 
ther authorized to invest its capital: 

"In the stocks or (of) gas light and coke companies, gas com
panies, gas and electric light companies, or stocks of street railway 
companies which have paid regular dividends on their stock for five 
years next preceding such loan or investment, and are located in the 
county in which such safe deposit and trust company is located, or in 
which it has its principal office." 

The last section above quoted does not include "bonds" of the companies 
therein mentioned, but is confined to investments in stocks. 

I am of the opinion that the bonds mentioned in your inquiry do not come 
within the provisions of the sections governing deposits by trust companies 
which have not complied with the Thomas banking act. 

It fElllows, therefore, that the Columbus Light, Heat and Power Company 
bonds do not come within the provisions of the statutes governing deposits by 
trust companies regardless of the fact that such trust companies have or have 
not complied with the Thomas banking act. 

Very truly yours, 
u. G. DEX::IIAX, 

Attorney General. 

TRL'ST CO:.\IPANIES-CLASS OF SECURITIES TO BEJ DEPOSITED WITH 
TREASL'RER Ol!' STATE. 

:\larch 26th, 1909. 

Hox. D. S. Cm:A::nr-:n, 'l';·easu1·er ot State, Ooll!mbus, Ohio. 
DE.\R Srn:-I desire to acknowledge the receipt of your letter with refer

ence to the authority of the treasurer of state to receive the common stocl> 
of a shoe company as a deposit by trust companies, to secure the faithful per· 
formance of all trusts assumed by them. 

The provisions of law relating to such deposits were given you in an opinion 
by the attorney general on the 16th inst. 

The stock mentioned in your inquiry does not come within the C'lass of 
securities provided by law, and I am of the opinion that you are not authorb:eu 
to receive the same. Very truly yours, 

"C. G. Dr:x~r.\X, 
Attorney General. 
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TITLE GUARANTEE & TRUST COMPANY-AUTHORITY OF' STATID TREAS
URER TO :\lAKE DEPOSITORY. 

April 22, 1909. 

Hox. D. S. CREa::IIER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-Complying with your request for an opinion as to whether 

the Title Guarantee & Trust Company of Columbus is such a trust company 
as may be designated as a depository of state funds by the depository 
board, I beg to advise that in my opinion the board is authorized under the 
statute to designate this company as one of the state depositories if the com
pany's financial condition is such as, in the opinion of the board, will warrant 
the same. 

Section 200·3 of the Revised Statutes provides that: 

"It shall be the duty of said board of deposit to meet on the first 
Monday in October of each year, or any time after the annual meeting, 
upon the call of the chairman, and designate such banks, and trust 
companies within this state, as they may, under the provisions of this 
act, deem eligible to be made state depositories for the purpose of re
ceiving on deposit funds of this state." 

This statute just quoted controls in the matter and leaves the board free 
to select any bank or trust company which the board may deem financially re
sponsible and properly managed as a state depository. 

Yours very truly, 
U. G. DEXMAX, 

Attorney General. 

SUBSTITUTING STREET RAILWAY Bi:>NDS FOR RAILROAD BONDS BY 
TRUST COMPANY. 

April 28, 1909. 

Hox. D. S. CREA::I1ER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-Replying to your oral inquiry as to whether the Valley Savings 

Bank and Trust Company may legally substitute Columbus Light and Power 
Company bonds for Hocking Valley Railway Company bonds now deposited by 
said company with you as treasurer, I may say that having considered the mat
ter, I believe the opinion rendered you under date of March 16, 1909, is, as you 
suggest, applicable to this inquiry and should govern. 

The term "railroad company" as used in section 3831a Revised Statutes is 
generally understood to have been intended to apply to steam railroads only, 
and in the absence of judicial construction ta the contrary I am not disposed 
to advise that you can legally accept the Columbus Light and Power Company 
bonds as a substitute for the Hocking Valley Railroad Company bonds. 

Yours very truly, 
U. G. DENMAN, 

Attorney Gen~ral. 
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BAXKS A:\D TRUST Co:\IPA:\IE8-CERTIFICATE OF DEPOSIT-SECL"RITY 
FOR FAITHFL"L PERFOK\IA:\CE OF TRL"STS TO BE DEPOSITED WITH 
TREASL"RER OF STATE. 

Certificates of deposit given by banli:s may not be accepted by treasurer of 
state from trust companies ana banks as security fo;· faithful performance of 
trusts assumed, and undertaken by law. 

June 8, 1909. 

Hox. D. S. CnEXllEn, Treasurer of State, Columbus, Ohio. 
DE.\R Sm:-Your communication is received in which you submit for an 

opinion of this department thereon the following inquiry: 

"Will you kinuly advise me whether or not certificates of deposit 
given by banks can lawfully be accepted by this department from trust 
companies and banks as security for the faithful performance of all 
trusts assumed or undertaken as provided by law?" 

A reply to this inquiry involves consideration and construction of several 
sections of the Revised Statutes of considerable length and I shall, therefore, 
make reference to the sections by number and not copy the same herein. 

It is expressly provided in section 3821d Revised Statutes and in section 
69 of the act relating to "the organization of banks and the inspection thereof" 
which amends section 382ld, that th€l treasurer of state shall hold a deposit in 
money or securities of a character provided for by law as security for the faith· 
ful performance of all trusts assumed by banks and trust companies. The legis
lature has expressly provided that this deposit shall be in cash or in certain 
particular securities. The fact that the legislature has enumerated the numer
ous forms of indebtedness that will be acceptable as such deposit for the faithful 
performance of all the trusts assumed by any corporation is to be construed 
as meaning that all other forms of security must be rejected by the treasurer 
of state as not meeting the requirements of the law in this particular. 

"re turn now to the statutes enumerating such deposits as are authorized 
to be made with the treasurer of state, and it may be remembered in this con
nection that section 3821d Revised Statutes authorizes a deposit "in cash or in 
securities in which said company is allowed by law to invest its capital." If, 
therefore, "certificates of deposit given by banks" are set forth in any of the 
sections of the Revised Statutes as being such securities as may be deposited 
with the treasurer of state or as being a proper legal investment duly authorized 
by the company tendering the same to the treasurer of state, such certificates of 
deposit will he acceptable. otherwise not. 

Turing then to sections 3821a and 3821aa (98 0. L. 395), 382ld and 3821g 
R. S., ancl if the company offering to deposit securities with the treasurer of 
state for the faithful performance of any trusts to be assumed hy such corpora
tion has eomplied with the provisions of the Thomas banking act (99 0. L. 269) 
we must look to section G9 and 70 of said act. 

In none of the sections of the Revised Statutes above mentioned or referred 
to uo we find "certificates of deposits given by banl<s" designated as proper Re
curity to be deposited with the treasurer of state for the faithful performance of 
trusts, nor do we find any such companies after having made the legally required 
deposit with the treasurer of state having any authority to invest its funds in 
certificates of deposit. 

17--.\. G. 
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I have, therefore, reached the conclusion that certificates of deposit given 
by banks may not be accepted by you as treasurer from trust companies and 
banks as security for the faithful performance of all trusts assumed or under
taken as provided by law. This same rule will apply to and govtrn in the con
stru(;tion of "An act to provide a depository for state funds," being section 200-6 
Revised Statutes, passed April 25, 1904, and section 5 thereof a,s amended J.\Iarch 
12, 1909, 100 0. L. 13. Yours very truly, 

U. G. DE"'MA:., 
Attorney General. 

TRUST COMPANY-CLASS OF SECURITIES THAT MAY BE ACCEPTED BY 
TREASURER OF STATE. 

Treasurer of state may accept corporate stock cert·i{icates issued by NeuJ 
York City, as provided in section 69 of Thomas banking act, from trust com
pany doing b1tsiness in Ohio, as security for fa'ith(!tl performance of all trusts 
assumed by such; companies in Ohio. 

September 1, 1909. 

Ho:.. D. S. CREAMER, 'l'reasurer of State, Colwrnbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit to this 

clepartment for an opinion thereon the following inquiry: 

Is the treasurer of state authorized to accept as security for the 
faithful perf<Jrmance of all trusts assumed or undertaken by trust com
panies doing business in Ohio corporate stock certificates issued by the 
city of New York as provided in sec. 69 of the Thomas banking act or 
any other section of the Revised Statutes? 

In reply thereto I beg to say that the kind of securities which may be de
posited with the treasurer of state by trust companies as a guarantee for the 
faithful performance of trusts which may be assumed and administered by such 
companies are designated in sections 3821a-3821d Revised Statutes and section 
69 of "An act relating to the organization of banks and the inspection thereof," 
99 0. L. 284. It will be noted that the legislature limits the deposit to be made 
with the treasurer of state to "bonds." The quesion, therefore, presented in your 
inquiry is, does the word "bonds" as used in the statutes above referred to in
clude corporate stock certificates issued. by the city of New York? The word 
"bond" is a generic term, and if the faith and credit of the city of New York 
is pledged under seal for the payment of such stock certificates so as to give the 
same legal effect as if the municipal obligation were designated "bonds" instead 
of "corporate stock certificate" then, in my opinion, you would be authorized 
to accept as security for the faithful performance of trusts by trust companies 
these corporate stock certificates. 

It seems logical to conclude that municipal bonds or bonds as used in 
these statutes mean any negotiable obligation by which a municipality is bound 
to repay money which it has borrowed, and is not used in the narrow sense of 
an instrument in the strict common law form of a bond. 

It is provided in the charter of the city of New York (laws of the state of 
New York of 1901, chapter 466) section 169, as follows: 

"All bonds issued by the city of New York•on and after January 1, 
1898, in pursuance of laws already passed or which may hereafter be 
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passed or in pursuance of the provisions of this act, excepting assess
ment bonds and revenue bonds, shall be known as 'corporate stock of 
the city of New York.' For the redemption Qr payment of such corpQrate 
stock and interest thereon the faith and credit of the city of New York 
shall be and is hereby pledged. Such corpQrate stO<'k shall be in such 
form as may be designated by the comptroller and shall be signed by 
the said comptroller and the mayor of the city of New York and sealed 
with the commoa. seal of the city of New York and attested by the city 
clerk." 

lt is further provided in section 117 of the charter as follows: 

"The mayor may designate by an in~trument in writing a clerk or 
subordinate in his office whose duty it shall be to sign corporate stock 
or bonds of the city of New York whenever under any provision of this 
act or other statute the mayor is required to sign such corporate stock 
or bonds." 

Furthermore, as a matter of custom and usage, the words "corporate stock" 
and "bonds" of the city of New York are treated as meaning the same thing. 
It seems unnecessary to go into an elaborate review of the subject and the 
historical reasons for the use of the different terms meaning, for all practical 
purposes, the same thing. 

I am, therefore, of the opinion that you are authorized to accept as security 
for the faithful performance of all trusts assumed or undertaken by trust com
panies doing business in Ohio "corporate stock certificates" issued by the city of 
New York, if issued in accordance with the law providing for the issuing of such 
stock certificates as above indicated and copied. 

Yours very truly, 
u. G. DE;";:\IA;";, 

.Attorney General. 

STAT.E: BOARD 01!' AGRICULTURE-HE:\IOVAL OF .\1E:\1BER FR0:\1 OFFH.:I!J 
INTEREST ON FUNDS IN BANK-ACCOUNTABLE FO.R. 

:September 3, 1909. 

Ho~. D. So CnE.DlEH, 'l'reasurer uf Stalt.:, Columbus, Ullio. 
DEAn SIR:-I acknowledge receipt of your eommunication in which you 

state that on October 10, 1903, the Ohio state board of agriculture made a de
pQsit with the Citizens Savings & Trust Company of Cleveland in amount of 
$10,000; that said deposit remained with said bank with accrued interest until 
December 18, 1908, when the same in amount of $11,030.40 was withdrawn from 
said bank and the pass-book surrendered to the banking company. You further 
state that the trust company has paid, or agrees to pay, interest on this deposit 
up to and including September 30, 1908, but refuse to pay interest from October 
1 to December 18, 1908, inclusive, for the reason that the deposit was made in 
accordance with the established rule of the company relating to interest on 
deposits, which provides that deposits must remain for a period of three months 
in order to accrue interest thereon. You then inquire if this trust <·ompany i;; 
liable for the interest on this deposit of the department of agriculture froru 
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October 1 to December 18, 1908, and if not so liable, is the Ohio state board of 
agriculture or its treasurer liable for the interest on this deposit from October 
1 to December 18, 1908, because of the provisions of the act passed May 1, 1908, 
relating to the reorganization and duties of the state board of agriculture. 

Replying thereto, I beg to say that prior to the act of 99 0. L. 592a, relating 
to the handling of funds and the rendering of statements as to the Ohio state 
fair there was no provision of law that required the Ohio state board of agricul· 
ture to turn its receipts into the treasury of the state imm€diately upon receipt 
of the same or until the expenses of conducting the state agricultural exhibition 
had been paid. 

That part of section 3694 Revised Statutes which is pertinent to and con
trolled the funds of the Ohio state board of agriculture in this connection prior 
to 1\iay 1, 1908, provided that: 

"The board shall have the power to audit and pay its ordinary ex
penses, including the necessary personal expenses of the members in 
their attendance on the meetings of the board out of any funds in its 
possession or out of the state agricultural fund, and shall, in its annual 
report make a complete showing of its financial transactions." 

The facts in regard to this deposit sustain the conclusion 'that it was made 
on the same basis as a deposit would be made by an individual and under the 
established rule of the company that a deposit should remain with the company 
for a period of three months before such depositor would be entitled to in
terest thereon, and must remain for periods of three months thereafter in order 
to draw interest. The trust company's willingness to pay interest up to and in
cluding September 20th, but refusing to pay interest on the account after Sep
tember 30th to and induding December 18th, or a fractional~part of said three 
months' period is a compliance with its rules relating to deposits under which 
this deposit was made, and it is, therefore, my opinion that the trust company 
cannot be made to pay interest on this deposit for the fractional period of three 
months or the 78 days after the three months period ending with September 30, 
1908, during which this deposit was permitted to remain with the trust company. 

The question now remains who, if anyone, is liable to the state for interest 
on this money belonging to the state from October 1 to December 18, 1908? 

Section 3691-25 R. S. provides in part that: 

"All receipts from whatever source received by said state board 
of agriculture shall be immediately turned into the treasury of the state 
to the credit of the fund of the state board of agriculture as provided 
by law for other state institutions * * " provided, that whenever 
it becomes necessary to pay out premiums and the expense of canduct
ing a state agricultural exhibition the board may retain from its re
ceipts a sufficient sum therefor, and pay such premiums and such ex
penses on vouchers of the secretary and shall thereafter immediately 
certify the balance in its hands into the state treasury, rendering an 
account of such premium payments, and the expenses of conducting 
such agricultural exhibition as provided in section 2 hereof." (Act of 
99 0. L. 592.) 

From this section it is seen that there is an exception made to the require
ment that the board shall turn into the state treasury all receipts from whatever 
source immediately upon receipt of the same in order to permit said board of 
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agriculture to determine anu meet the premiums anrl expenses of conducting a 
state agricultural exhibition. ·whether this deposit in the Citizens Savings & 
Trust Company of Cleveland was held out of the state treasury by said board 
for the 78 days mentioned in your inquiry for the reason that the same might 
be needed in the payment of premiums and expens~s in conducting a state 
agricultural exhibition could only be ascertained from an examination of the 
records of the board of agriculture. If this fund was not required to meet the 
expenEes of an agricultural ell.hibition the lloarll should have turned the money 
into the state treasury and not permitted it to remain on deposit for 78 days 
under the control of the board. But if it be so that the state board of agricul
ture did not need all or any part of this deposit to pay the premiums and ex
penses of an agricultural exhibition I find no provision of law that would hold 
the state board of agriculture or a member thereof liable for the interest that 
might have accrued on any part of this sum had it been turned into the state 
treasury on September 30, 1908, and been in turn deposited by the treasurer of 
state for the 78 days above mentioned. In this connection the legislature seems 
to have contented itself with the provision contained in section 3691-25 Revised 
~tatutes as follows: "The governor shall have the power to remove a member 
or members at any time." From this provision it is seen that in case of 
dereliction of duty on the· part of the Ohio state board of agriculture or a mem
ber thereof the recourse of the state would be in their removal from office by 
the chief executive of the state, 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

BONDS-"RAILROAD" AS l:SBD I~ THQ:\IAS BA::\KI~G ACT DOES ::\OT IX· 
CLUDE INTERl:RBAN ELECTRIC RAILROAD. 

October 29, 1909. 

Hox. D. S. CnEA::ItEn, Treasurer of State, Columl!lls, Ohio. 
DE.\R Sm:-Your communicaTion is received in which you submit to this 

department for an opinion thereon the fo1lowing inquiry: 

"Is the treasurer of state authorized to accept bonds of electric in
terurban roads as security for the faithful performance of all trusts 
asfmrne<l hy trust companits in this state under section 69 of the Thomas 
banking- act which 11rovides ihat 'first mort"age bonds of any railroad 
corporation that has for fivf' years last past paid dividends. of at least 
3~;. ~f its common stock' shall be accepted for the purpose above 
named?'' 

Your inquiry raises the question as to whether or not the words "railroad 
corporation" as used in said section G!l were intended by the legislature to in
clude "interurban electric railroads." A review of the legislation and court 
decisions relating to railroads. both steam and electric, will be necessary to a 
proper determination of your inquiry. 

The supreme court of this state in the case of :\Iassi!lon Bridge Co. v. Il"on 
Co., 59 0. S. 179, decided in 1898, holds that the term "railroad" does not in
dune street railroads, and the court in it" opinion in thiR case found and hf'!d 
that: 
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"From a careful examination of the course of legislation on the 
subjects of railroads and street railroads, it appears that the legislation 
as to each has been carefully kept separate, and the statutes as to rail
roads do not apply to street railroads unless made to do so by clear 
reference." 

The construction and operation of interurban electric railroads is authorized 
by the act of May 17, 1894, 91 0. L. 285, and carried into Bates' Revised Stat
utes, sections 3443-8 to 3443-13. 

Section 6 of the act (sec. 3443-13) proYides that: 

"Such companies shall be subject to the same regulations now pro
vided for street railroads, insofar as the same are applicable, and shall 

have all the powers, insofar as they are applicable, that other street 
railroad companies have." 

The superior court ·of Cincinnati in the case of the Rapid River Railroad v. 
R. R. Co., 28 Bull. 245, held that the word "railroad" means steam or commer
cial railroads. The supreme court of Ohio in the case of C. L. & A. Electric 
Street Ry. Co. v. Lobe, 68 0. S. 101, held in the first paragraph of the syllabus 
that: 

"An interurban elecl1·ic railroad is classed as a street railroad by 
the statutes of this state." 

'This classification is -expressly provided for in section 2780-18 R. S. 
From these statutes and the court decisions construing them, and other 

sections of the Revised Statutes relating to "railroads" on the one hand, and 
electric railways and street and interurban railways on the <1ther, it will be 
seen that they have always been considered as distinct from each other, and 
that the word "railroad" has been used by the legislature since long before the 
advent of the interurban electric railroad as applying exclusively to steam 
railroads. There is nothing in the statute under consideration to indicate that 
the legislature intended to enlarge upon its defined meaning of the words "rail
road" 'Of "railroad company." Therefore, the recognized application of the word 
"railroad," as used in the statutes, must govern here until the broader meaning 
is shown by clear reference. This the legislature has not done. 

I am, therefore, of the opinion that the words "railroad corporation" as used 
in section 69 of the Thomas banking act ( 99 0. L. 284) were not intended by 
the legislature to include the bonds of interurban electric railways. 

Yours very truly, 
U. G. DEXl\lAX, 

.Attorney General. 
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(To the State Board of Public Works) 

BOARD OF PUBLIC WORKS-LEASE OF OHIO CANAL LANDS TO CITY 
OF NEWARK. 

:\larch 17th, 1909. 

The Board of Public Works, Columbus, Ohio. 
GE:-;TLD!EX:-In your letter of March 13th, you submit the following reso

lution of the city council of Newark, Ohio: 

"Be it resolved by the council of the city of Newark, state of Ohio: 
That the board of public service be instructed to confer with the state 
board of public works in regard to obtaining terms for the purpose of 
leasing the Ohio canal from corporation to corporation. This resolu· 
tion to take effect and be in force from and after its passage. Passed 
February 1st. 190:1.'' 

You ask whether the board of public works has the right to grant such 
a lease to the city of Newark. 

There is no authority given the board of public works by law to lease the 
bed of this canal or any part of the tow-path, except the outer slope. Other 
parts of the canal, such as the berme bank, outer slope of the towing path, 
spoil banks, borrow pits, etc., may, under the provisions of sections 218-225 and 
218-226 R. S., be leased if the use of such lands "in the opinion of the board of 
public works and the chief engineer <?f the public works, if leased, would not 
materially injure or interfere with the maintenance or navigation of any of 
the canals of this state." 

While the portion of the Ohio canal within the city of Newark is at pres
ent in disuse, so far as the navigation of boats is concerned, nevertheless, the 
laws of the state relating to canals, apply just as much to a portion of a canal 
not now in active service as they do to portions of a canal in full operation. 
There can, therefore, be no lease of the entire portion of the canal within the 
eity of Newark. 

I am informed that there is a movement on foot to fill up that portion of 
the Ohio canal within the city of. Newark and occupy it for municipal and 
other purposes, regardless of the canal laws and the action of the board of 
public works as to leasing such lands. I desire, through your board, to inform 
the city of Newark and others, that this department stands ready to prosecute 
civilly and criminally those who trespass upon or interfere with any portion of 
the canal property of the state of Ohio, whether such part of the canal system 
is in active use for canal purposes or not. The disposition. to be made of such 
lands is in the hands of the general assembly, and unless the general assembly, 
by law. changes the policy of the state as to such canal lands as those in New
ark. such lands must. continue to be subject to all the existing canal legislation 
of the state. Very truly yours, 

u. G. DEX::I[A~, 

Attorney General. 
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LEASE OF :\HA:\II AND ERIE CANAL PROPERTY IN CITY OF DAYTON 
BY BOARD OF PUBLIC WORKS-POWER OF' BOARD TO l\IAKE. 

:\larch 25th, 1909. 
The Board of Public Works, Columbus, Ohio. 

GEXTLE:IIEx:-This department is in receipt of a letter from you enclosing 
an application for leasing a portion of the l\Iiami & Erie canal property in the 
city of Dayton, on the south side of Fifth street, for a distance of about one 
hundred and fifty-five feet, for the purpose of erecting a permanent structure 
several stories in height over the canal, such structure to leave the canal clear 
for a width of about fifty-four feet and to provide an arch over the canal reach
ing a height of twenty-five feet clear of the center at the top-water line. It is 
stated that this structure is in no wise to interfere with the maintenance and 
navigation of this part of the canal and that the applicants agree to keep the 
portion of the canal over which such structure is built permanently lighted 
and open for navigation. 

You ask an opinion as to the right of the board of public works to grant 
a lease for such purpose. 

Under section 218-225 R. S., the board of public works and the chief en
gineer of the public works are empowered to lease the berme bani' and the 
outer slope of the towing-path, provided that the use for which such lands are 
leased "would not materially injure or interfere with the maintenance and 
navigation of any of the canals of this state." 

Under section 218-226 R. S.: 

"The board of public works and chief engineer of the public works 
may lease, for the term of fifteen years, at six per cent. per annum, 
the !'ental to be paid semi-annually in advance, * * the right to erect 
buildings across any of the canals not less than ten feet above high 
water line, to be constructed under the direction of the chief engineer 
of the public worl;:s, in all respects so as not to interfere with the main
'tenance of the embanliments and operation of the canal under said 
buildings." 

In view of these provisions the board of public. works have the power to 
make such a lease as is applied for, for the period of fifteen years, under the 
restrictions set out in sections 218-225 and 218-226 R. S. No portion of such 
structure may be built upon any part of the bed of the canal at the high-water 
line or upon any uortion, except the outer slope, of the towing-path, and no 
portion of such structure may be less than ten feet above high-water line over 
that ;JOr tion of the canal extending from the beginning of the outer slope of the 
towing-path to the line between the berme embankment and the bed of the 
canal at high-water line. 

I understand that the boundarY line of this portion of the canal on the 
berme side was settled some time ago. However, the boundary line of the 
state's property on the side of the towing-path has not been permanently set
tled, although I belieYe that a minimum towing-path 15.68 feet in width, in 
accordance with specifications for constructing this portion of the canal, Is 
conceded. Before granting such lease, therefore, I should advise that all the 
boundary line questions be settled. This can be done under section 218-224 by 
award of the board of public works UJ?On application of those owning land 
abutting on this portion of the canal. 

Very truly yours, 
u. G. DE"'::IIAX, 
Attorney General. 
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BOARD OF PCBLIC WORK8-CULBERTSOX OR DYE D.A~I .AT TROY-O"'X· 
ERSHIP OF. 

State is ozcner in tee of Culbertson or Dye Dam ana Jiill Race at Troy and 
also zcatct run,z itt {I through sa)tte. 

Before constructing new da;n below Dye Dam as part of public u;orks conte;t
tiun of tllose claiming to ozcn such dam ana race-zcay should be settzea and ap
propriatiotz proveediti!JS c:o;;zpletecl as prescribed by sections 218-21 to 218-31. 

June 8, 1909. 

The Board of Public ·works, Columbus, Ohio. 
GEXTLE.:IrE:x:-You inquire of this department as to the ownership of what 

is known as the Culbertson or Dye Dam at Troy, Ohio, as to the ownership of 
the race-way leading from this dam and running for a distance of several miles 
to the point where it empties into the ~Iiami and Erie Canal, and as to the rights 
of the state in a water power situated at the side of such race-way at a point 
where what is known as the Dye ~Iill obtains water from a pond on such race
way se·;er~l acres in extent and turns such water back into the race-way a short 
distance below such pond. 

You also ask what legal steps must be taken before the board of public 
works can let a contract for the construction of a new dam across the ~Iiami 
River at a point about three thousand feet below the present dam, the top of 
the new dam to be on a level with the top of the present dam. You submit cer
tain agreements of abutting property owners consenting to the construction of 
such dam by the state and inquire as to the validity of these agreements. 

~Iy understanding is that this Dye Dam, mill race and mill site existed prior 
to the construction of the Miami and Erie Canal in practically the same physical 
condition as at present, with the exception that the mill race formerly emptied 
into the :Miami River, but was, in 1846, diverted into the Miami and Erie Canal 
a:t a point near the place where it formerly emptied into the river. 

On January 22, 1846, the general assembly adopted the following joint reso· 
lution ( 44 0. L. 300) : 

"RESOLVED BY THE GE~ER.AL .ASSE~IBLY OF THE ST.ATE OF 
OHIO, That the board of public works be, and they are hereby au
thorized to take possession of the mill race and dam owned by the 
:\Iessrs. Culbertson & Company, in and near the town of Troy, in 1\Iiami 
County, and adopt it as a state work, and part and parcel of the ~Iiami 
Canal Extension; provided, said board deem the arrangement more ad
vantageous to the state than building a new dam at any other voint for 
the purpose of supplying the canal with water between Dayton and 
Troy; and provided, further, that the dam and race may at any time 
be abandoned as a state work, when, in the opinion of the board of 
public worl,s, the interest or convenience of the state shall require it; 
that before taking possession of said dam and mill race, the board of 
public worl{s shall obtain of the said Culbertson & Company, an agree
ment, in writing, that they will so arrange their water worKS as to give 
a constant passage to the water from the river through their mill race 
without cost or charge to the state, except only a reasonable part of the 
cost of the ordinary repairs of the dam, which shall not, however, in 
any case, exceed fifty dollars in any one year." 

On the same day, January 22, 1846, the ::.\Iessrs. Culbertson Company agreecl 
as follows: 
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"Know All ~len by These Presents, That the firm of Culbertson 
Company of the town of Troy, in the county of Miami, state of Ohio, 
do hereby agree to and with the state of Ohio, that they will so arrange 
their water works at their mill race and mills near said town of Troy, 
in such manner as to give a constant passage to the water from the 
river through their mill-race, without cost or charge to the state, ex
cept only a reasonable part of the cost of the ordinary repairs of the 
dam, not to exceed the yearly sum of fifty dollars-in consideration of 
which, and that the board of public works do adopt the said dam and 
mill-race as a part and parcel of the Miami Canal Extension, they, the 
said Culbertson Co., enter into this agreement, and bind themselves 
as aforesaid; said adoption of said ·dam and race, and the payment for 
keeping said dam in repair being made in accordance with a joint resolu
tion of the general assembly of the s.tate of Ohio, passed the 22d day of 
.January, 1846. 

(Signed) Culbertson Co." 
Columbus, .January 22, 1846. 

On the same day the board of public works by a resolution recounting such 
joint resolution of the general assembly and the agreement of the Messrs. Cul
bertson Company took the following action: 

"Orde1·ed, That the said mill-dam and race of the said Messrs. Cul
bertson Co., be and are hereby adopted as a state work, and part and 
parcel of the Miami Canal Extension, subject to the conditions and limi
tations contained in said resolution of the General Assembly." 

In construing this agreement and the action of the board we must remem
ber that the agreement of the Messrs. Culbertson Company must conform with 
the j_!)int resolution in its terms in case of dispute as to language and must re
member, too, that both the agreement and the joint resolution are dependent 
upon the statutes existing at such time relating to the appropriation of property 
for canal purposes. 

Since, as was held in the case of State v. Kinney, 56 0. S. 721: 

"The statute law of the state can neither be repealed nor amended 
by a joint resolution of the general assembly," 

the appropriation of this dam and race-way must necessarily have been made 
under the provisions of section 5 of the act of February 4, 1825, which section 
reads as follows (23 0. L. 50): 

""That it shall and may be lawful for the said canal commissioners, 
and each of them by themselves, and by anYj and every superintendent, 
agent and engineer, employed by them to enter upon, and take possession 
of, and use all and singular any lands, waters, streams, and materials, 
necessary for the prosecution of the improvements intended by this act; 
and to make all such canals, feeders, dykes, locks, dams, and other works 
and devices as they may think proper for making said improvements; 
doing, nevertheless, no unnecessary damage; and that in case any lands, 
waters, streams or materials, taken and appropriated for any of the 
purposes aforesaid, shall not be given or granted to this state, it shall 
be the duty of the canal commissioners, on application being made to 
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them by the owner or owners of any such lands, waters, streams or 
materials, to appoint by writing not less than three or more than five 
discreet disinterested persons as appraisers, who shall before they enter 
upon the duties of their appointment, severally talie an oath OJ." affirma
tion, before some person authorized to administer oaths, faithfully and 
impartially to perform the trust and duties required of them by this act, 
a certificate of which oath or affirmation, shall be filed with the secre
tary of the canal commissioners, and it shall be the duty of said ap
praisers, or a majorHy of them. to make a just and equitable estimate 
and appraisal of the loss or damage, if any over and above the benefit 
and advantage to the respective owners and proprietors, or parties in
terested in the premises, so required for the purposes aforesaid, and the 
said appraisers, or a majority of them, shall make regular entries of 
their determination and appraisal, with an apt and sufficient description 
of the several premises. appropriated for the purposes aforesaid, in a 
booli or books, to be provided and l;:ept by the canal commissioners, and 
certify and sign their names to such entries and appraisal, and in like 
manner certify their determination as to these several premises which 
will suffer no damages, or will be benefited more than injured by, or in 
consequence of the works aforesaid, and the canal commissioners shall 
pay the damages so to be assessed and appraised, and the fee simple of 
the premises so appropriated shall be vested in this state; Provided, 
h01cever. That all such applications to the board of canal commissioners, 
for compensation for any lands, waters, streams, or materials so appro
priated, shall be made within one year after such lands, waters, streams 
or materials shall have been taken possession of. by the said commis
sioners, for the purposes aforesaid." 

267 

It is to be noted that under this section •·the fee simple title of the premises 
so appropriated shall be vested in this state." It has been repeatedly held by 
the supreme court. of Ohio in State v. Railroad Company, 63 0. S. 189 and In a 
large number of other cases, that under such section above quoted the state 
obtained a title in fee to all lands of which it acquired possession for canal 
purposes ot· used in the construction or maintenance of the canals, and that 
the only requisite for obtaining a fee in the state of Ohio under such section 
was for the canal commissioners to entet· upon and use such lands for canal 
purposes. Applications for compensation were to be made by the owners of 
s11eh lands within one year of their taking, and upon failure of the owner of 
such lands occupied and used fot• canal purposes to make claim for damages 
within such period of one year, a title in fee simple vested in the state without 
llayment of such damage. Specific acts of occupation were not requisite and 
the boundary lines of such lands were determined not by surveys but by the 
amount of lands reasonably necessary for the use and maintenance of the canals 
with their necessary feeders, etc. No joint resolution such as that of January 
:!:!, 1841;, was necessary in order to authorize the appropriation of such lands. 

When, therefore, the board of public works adopted such dam and mill 
race "as a state wot·k and part and parcel of the l\liami Extension Canal," it 
followed by reason of the statutes under which they acted that the state thereby 
obtained a title in fee lo all lands appropriated and thus adopted. The refcr
t>ll<'e to the payment of fifty dollars a year in the joint resolution and agree
ments of the ::\lessrs. Culbertson Company could not be an agreement binding 
upon the state to pay such sum each year, for such an agre"lment could not 
han• hl•en valid nuder the holding of our supreme court in thP case of State 
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v. Medberry, et a!., 7 v. S. 522. See also Art. I, sec. 21 of the Constitution of 
1802 and Art. II, Sec. 22 of the Constitution of 1851. 

That the title of the state to such dam and mill race was openly asserted 
is shown by the following language of the joint resolution of the general assem
bly adopted ::\larch 14, 1873 ( 70 0. L. 396) : 

""Whereas, For several years past, there has been a large deficiency 
of water in the Miami and Erie Canal, requisite for navigation; and 

"Whereas, It is alleged that by the repair of the state dam across 
the Miami River, at Troy, constructed for the purpose of supplying 
what is !mown as Dye's mill-race, (but which is, and ever since 1846, 
has been adopted and used by the state of Ohio as part of its public 
works, a very largely increased volume of water will be pa§lsed into 
the canal; therefore be it 

'"RESOLVED BY THE GENERAL ASSEMBLY OF THE STATE OF 
OHIO, That the acting commissioners of the board of public worl's for 
the Miami anu Erie Canal, in connection with the ,resident engineer, 
be required to make an examination of said dam and race-way, and re
port to the general assembly at its present session, as to the benefits 
likely to result to the state and to the lessees of the public works from 
improving the same, and as to what repairs are necessary, and the 
probable cost thereof." 

An examination of all the acts of the general assembly since 1873 shows 
that no law has been passed during such period authorizing in any way the 
abandonment of any part of such dam or mill race or a conveyance from the 
state of any interest in the same. The state still uses such dam and mill race 
as a feeder for the Miami and Erie Canal and no officers of the state have beeu 
empowered since 184G to part with any interest in such lands. Even had this 
dam and mill race been abandoned by the state at any time during this interval, 
the state would, under the laws relating to canals, retain a fee in such lands re
gardless of such abandonment. Malone v. Toledo, 34 0. S. 541. 

In view of the above, I am, therefore, of the opinion that the state of Ohio 
is the owner in fee simple, not only of the Dye dam across the ::\1iami River, 
but also of the race-way throughout the entire distance from the point where 
it leaves the river, a few feet above such dam to the point where it empties into 
the Miami and Erie Canal, including the pond above the mill, which appears 
to be part and parcel of this race-way. 

I have no information as to the ownership of the land upon which are lo
cated the mill and small race-way leading from the main race-way through the 
mill and back to the main race-way. I believe, however, that it was in no wise 
essential under the canal laws in force at the time the dam and mill race were 
acquired, that the state should have acquired the ownership of this small piece 
of property, and many such mill sites have been, from that day to this, owned 
by private individuals. It has, however, always been the policy of the state of 
Ohio, from the earliest days, to retain in the state full dominion over the entire 
water supply of the various parts of the canal system of this state and to per
mit the use of surplus water by private individuals only upon the payment of 
compensation to the state and such use of water power has always been held 
subservient to the uses of the water for canal purposes. It seems to me, there
fore, under the laws relating to this subject and in accordance with the policy 
of this state, that the state acquired all the water passing from the dam through 
this race-way ann that the use of any surplus water passing through this race
way became the subject for subsequent agreements between owners of the mill 
and the state board of public works. 
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In contradiction to the rights of the state in the property uoove described, 
there has been presented to me an abstract showing a number of conveyances 
of the Dye dam, mill race and mill property since the adoption of this dam 
and race as a part of the public works of the state in 1846. This dam, mill 
race and mill property are at the present time claimed in fee by l\Irs. ::\1. B. 
Hurst. by reason of a deed to her dated September 22, 1906. In view of this 
dispute as to ownership, it seems to me that before a contract can be let with· 
out danger of having the work interrupted by proceedings in court, it will be 
nEc-essary either for the present claimant to give to the state a quit claim deed 
to this dam and mill race or else it will be necessary for the staV~ to bring proper 
proceedings in court for a final determination of the ownership of such lands. 
It seems to me that this question should be settled before further legal steps 
are taken. 

In addition to the above legal steps which must be taken before the board 
can Jet a contract for the construction of the new dam proposed, the board must 
proceed to appropriate all lands necessary for such dam and its appurtenances 
in the manner provided and fully set out in Section 218-21 to 218-31, inclusive, 
of the Revised Statutes. I am of the opinion a title in fee simple should be 
acquired at least in all lands which will be covered by water when at high 
water mark and also to all the land on the left bank of the river necessary for 
the construction and maintenance of an adequate levee. 

The agreements submitted to this department consenting to the construc
tion of such dam are not in conformity with the statutes and must be disre
garded. In procuring conveyance·s for public works under the provisions of the 
statutes above cited great care should be taken in describing particularly the 
lands to be conveyed and in setting out the interest which the state is acquir· 
ing in suC'h lands. Conveyances of property by a church or by a corporation 
must be made in the particular manner provided for such cases by statute. 

Yours very truly, 
u. G. DEX:UAX, 

Attorney General. 

BOARD OF PL'BLIC WORKS-WARRANTS ON TREASURY FOR SALARY 
A."\D TRAVELING EXP.I<J:'\SES OF :\lE:\IBERS-AL'THOIUTY OF STA'l'E 
TREASL'aER TO WITHHOLD PAYMENT-ENTIRE TBIE DEFINED
El''l''ECT 01'' TITLE TO OFFICE-STATE SALARY LAW. 

state t,·ea8uler refused to honor and pay tzco tcarrants drau;n by state au£li· 
fl)i· it1 furor of mem11ers uf bcanl of public zcorks fur amouut of traveling e.•·· 
Jn',zst·s ;,;, u,-,-erl !lttd uf salary as prescribed by lull', both zcat-rattts and both 
nmdtc,·s fo,- tcar,·aut zcere ,-egularly drau;n. Treasurer refu~cd to pay u;ur
,-ailfs o,, f/IUI'tlll fltf7f mPmbers of board of public u;orli:s zcere •wt givi1Z{] entire 
fiille a,tll aft1 11tioh to care and maintenance of canals and public zcorks of state, 
11111/ a!~'' 1111 y,·otlild that they are nut entitled to be reimbursed out of state 
f.teasu,-y fur aC'IIIal traveling e;rpenses incurred in discharge of official duty. 
Ile/1/: The sf aft· sala;·y Zan· rloes not repeal statute givitl(} cct"tain trare/:,zg 
e.,·peus~s to the w embers of boards of public 1corks, and that 1c1tere !mrra.zts 
hare ueetl ,·cvulat'ly cltazcn on state treasury fur salary a,zd expe11ses of me;;z.hrrs 

"'"I fit•'~"~' is n>rJJW!f i,l treasury to the cre1lit of proper fund, th'J state,,., ''-~"•~,· 
is tcitlwut authority to u·ithltold payment. 

J/e;tlucrs uf state bof7rd of public lL"CI ks are only required to clevote such 
ti,>e f() 1111fir'N of t7lf'i,- offil·e as the faithful and honest disr:1•ar•1e of srn,:I'J :J.e
'11/Utllls, a:Hl s1; loll{] as they retaitt the legal title to the office !hey are entitled 
to the e.nolu;heuts thereof 
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Columbus, Ohio, September 18, 190!i. 

Ho:N. GEORGE H. \VATKI:l!S, p,·esiclent State Board of Public ·works, Oolumbzts, 0. 
DEAR SIR:-Your communication is received in which you submit the fol

lowing statement of facts, together with a request from your board for an 
opinion thereon: 

The state treasurer on September 14, 1909, refused to honor and pay 
two warrants drawn by the state auditor in favor of the members of the 
board of public works, one of ;;uch warrants being for the total of the 
current month's salary and the other for the total of the current month's 
tra•eling expenses of the members of the board. 

These warrants a1·e drawn in the regular way and for the amount of 
travelling expenses incurred and of salary respectively as prescribed hy 
law. We enclose both warrants. 

The treasurer informs us that he refuses to pay these warrants upon 
the order of the governor on the ground that they claim that the mem
bers of this board are not giving their entire time and attention to the 
care and maintenance of the canals and the public worl•s of the state, 
and also on the ground that we are not entitled to be reimbursed out of 
the state treasury f·or the actual traveling expenses incurred in the 
discharge of our official dnty. 

The expense voucher enclosed is made out f01· the sum of the 
itemized statements made by each member to the auditor of state of the 
traveling expenses actually incurred and amounts to $117.96 for the 
current month. 

If it is not conceded it can be easily shown that the board is faith
fu~Jy devoting their time in superintending and caring for the canals 
and public worl;:s of the state. That they are carrying on the im
provements of the canals as directed by the general assembly with all 
dispatch and the best economy possible, and are maintaining the canals 
and public works in the very best condition that the funds at their dis
posal will warrant. We believe that as duly elected pub'lic officers of the 
state we are entitled to the salary and expenses provided by law, and we., 
therefore respectfully request you to officially advise 11s as to the au
thority of the state treasurer to withhold the payment of said vouchers. 

In reply I beg to say the answer to your inqulry involves a consideration of 
all the existing Jaws relating to the compensation and duties of members of the 
board of public worl\s. 

Section 12 of article VIII of the constitution contains this provision: 

"So long as this state shal) have public worl\s which require 
superintendence, there shall be a board of public works to consist of 
three members, who shall be elected by the people." 

Under this language of the constitution, so long as the state maintains the 
present canal system a board of public works is and will be required, and the 
members thereof are entitled to receive such compensation as is provided by law. 

Prior to the enactment of the state officers' salary law, passed April 2, 1906, 
98 0. L. 365, members of the board !lf public works received their compensation 
in accordance with the following sections of the Revised Statutes: Se<:tions 218-2, 
218-4 and 1287. 

Section 218-2 is in part as fdllows: 
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"Each member of the board shall receive $800 per annum salary and 
not to exceed $GO per month traveling expenses during the time the 
state has possession of the public work>~, and $800 per annum salary 
thereafter, but shall not receive any traveling expenses. Said salary and 

expenses shall be paid monthly after the services are rendered and ex
pense incurred, upon the order of the board Qut of the canal fund on the 
warrant of the auditor." 

Section 218-4 is in part as fol)ows: 

":Members of the board of public works shall be and are hereby 
made superintendents of the canals of the state, and shall give their 
entire time and attention to the care and maintenance of the canals 
and public works of the state and each shall receive a compensation of 
$1,500 per annum as such superintendent; such compensation to he 
paid out of the canal fund of the state." 

Section 1287 is as follows: 

"The members of tbe board of public works shall receive nothing 
in addition to their salary for traveling expenses, or otherwise, except 
that during the time the state has possession of the public works they 
shall, each, be entitled to their traveling expenses, not to exceed $50 a 
month." 

2il 

Under the above quoted provisions of these statutes members of the boaru 
of public works were each entitled to an annual salary of $800 a year together 
with traveling expenses not to exceed $50 per month, and as superintendents of 
the canals, $1,500 per annum, all of which was to be paid out of the canal fund 
of the state. 

On April 2, 1906, the general assembly passerl a general salary law, fixing 
a stated salary for all state officers, both elective and appointive. Prior to the 
passage of this Jaw the compensation of many of the state officers was derived 
from different sources. The auditor of state received a fixed salary and in arldi
tion thereto compensation as member of the board of assessors and appraisers 
and as chief of the bureau of inspection and supervision of public offices. The 
attorney general, in addition to his salary, received compensation as a meml1er 
of the board of appraisers and assessors and also fees upon all collections. 
The :,;ecretary of state in addition to his salary received compensation as a mem
Ber of the board of appraiS€rs and assessors and also fees derived from the 
revenues of his office. The treasurer of state in addition to his salary received 
compensation as a member of the board of appraisers and assessors and fees ue
rived from money loaned under the state depository law. The members of the 
board of public works in addition to their salary received compensation as 
canal superintendents together with traveling- expenses. 

The enactment on April 2, 1906, of the salary law abolished this method of 
compensating state officers and placed each -of them upon a fiat salary, to be 
paid out of the general revenue fund of the state upon the specific appropria
tion of the general assembly and that law expressly provides that "no additional 
remuneration whatever shall be given any of such -officers under any other title 
than the title by which such officer was elected or duly appointed," and further 
provides that "all acts or parts of acts, the provisions of which are in eontlict 
with the provisions of this act are to the extent of such conflict repf'aleu." 

'Vhereas each member of the board of public works theretofore had re
ceived an annual salary of $800 a year together with his actual traveling ex-
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penses as such member, not exceeding $50 per month, and a salary of $1,50(1 a 
year as superintendent of canals, all of which was paid out of the canal fund, 
he now receives a flat salary of $2,900 a year and his actul traveling expenses, 
not exceeding $50 per month, all of which is paid out of the general revenue 
fund of the state and is provided for by specific appropriation of the general 
assembly. (1(10 0. L. 33.) 

It is true that the portion of section 218-2 R. S., quoted herein, under 
which the annual salary of $800 was formerly paid to each member, was re
enacted by the legislature on the same day that the state officers' salary law 
was passed, yet that fact affords no basis for conflict or confusion relative to the 
salaries of the members of the board of public works. 

This provision of law was originally enacted in 1878 in the identical words 
as it now appears in the statutes and has remained unchanged since thal time. 
On April 2, 1906, the general assemlily, in order to provide for the election and 
terms of the members of the board of public works; to abolish the Ohio Canal 
Commission; to confer all the powers and duties of said commission upon the 
board of public works; to define the duties of the chief engineer of public works 
and limit the said board of public works in leasing canal! and state lands, 
amended section 218-2 of the Revised Statutes and carried into the amended sec-

tion the part above quoted in the id!mtical language in which it was originally 
enacted in 1878. 

It cannot be contended, however, that it was the legislative intent to pro
vide two separate and distinct salaries for the members of the board of public 
works. From a careful examination of the act amending section 218-2 as found 
in 98 0. L. 304, it is conclusive that there was no intention upon the part 
of the legislature to provide an annuail salary for the members of the board of 
public worl's in that amendment and that this portion of the section was per
mitted to be carried into the new act simply because it was a part of the original 
section and had no connection whatever with the subject-matter of the amend
ment. It is not, there~ore, to be regarded in determining the present salaries of 
the members of the board of public works. This conclusion is sustained by the 
opinion of the attorney general rendered to the prosecuting attorney of Holmes 
county on September 29, 1904. In that instance the legislature, in order to re
vise the laws of Ohio relating to the conduct of elections; to ab<J!lish city boards 
of elections in registration cities and boards of deputy state supervisors of elec
tions in certain counties, etc., amended section 1448 of the Revised Statutes and 
carried into the amendment as contained in the original section, this provision: 

"That at the next annual election after the passage of this act, and 
at the first election of any new township, a treasurer shall be elected for 
one year and a clerk for two years, and thereafter a township treasurer 
and clerk shall not be elected at the same annual election." 

In view of the fact that the election of township clerks and treasurers in 
the townships of Holmes county already alternated, the prosecuting attorney re
quested an opinion as to whether or not under the amended section township 
clerks and township treasurers were required to be elected at the November elec
tion in 1904 as therein provided. The attorney general held that the above 
quoted provision which was carried into the amended section was the same pro
vision contained in the old statute and that it could apply oll!ly to the suc
ceeding election after its original enactment and need not, therefore, be regarded 
except at the first election of any new township. It follows, therefore, that the 
salary of a member of the board of public works as fixed in the sta.te officers' 
salary law controls. 
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Inasmuch as the appropriation bill for the current year carries an appro· 
priation of $1,800 for trav~ling expenses of the members of the board of public 
works, there can be no question as to the right of said members to be reim
bursed therefrom for all traveling expenses actually incurred in the discharge 
of their official duties. not in excess of $50 per month, and that the treasurer of 
state is without warrant of law in refusing the payment of the same upon 
regular vouchers issued by the auditor of state. 

In the facts submitted by you the statement is made that payment was re
fused on the salary warrant for the reason that "the members of the board of 
public worlrs are not giving their entire time and attention to the care and 
maintenance of the canals and public works of the state." 

The above quoted portion of section 218-4 does provide that: 
"Members of the board of public works shall be and are hereby 

made the superintendent of the canajls of the state and shall devote their 
entire time and attention to the care and maintenance of the canals and 
public works of the state." 

This language, however, does not, in my judgment, require' the members of 
said board to occupy more time than is necessary to the faithful and honest dis
charge of all the duties imposed upon them by law. In other words, if it re
quires all their time to care for and maintain the canals and public works of 
the state then all their time must be given. If not, then such time as is neces
sary for the faithful performance of all their duties is only required. An at
tempt to place a strict literal construction on the words "shall devote their 
entire time and attention" as used in this provision would result in an ab
surdity. "Entire" means all; "devote" means to occupy. Therefore, literally 
construed the members of the board are required to occupy all their time and 
attention to the exclusion of everything else in caring for the canals anct public 
works of the state whether the same is needed or not. No time given to said 
members to 1ook after individual interests or husband and protect their private 
property. No time to discharge the obligations due their fa;niJies and society be· 
cause all of their attention must be given to the canals. This course of reasoning 
applied to this statute affords one of the best illustrations of the well known rule 
of statutory construction acthered to by all courts, that the words of a statute can
not always be literally construed. 

This view is sustained and more aptly stated by the supreme court of Mis
sissippi in the case of Fairley v. Telegraph Co., 73 :\Iiss. Rep. 9, and is the only 
case I have been able to find bearing directly upon the question. In this case the 
superintendent of the state institution for the blind, who was a practicing physi
cian, brought suit against the telegraph company for damages by reason of the 
negligence of said company in delivering a telegram whereby the physici>tn 
claimed to have lost a fee of $75.00. The telegraph company defended on the 
ground that the superintendent had no right to practice medicine as the constitu
tion of the state required him to devote all of his time to the discharge of the 
dtlties of his office as superintendent of the state institution. 

Section 267 of the Constitution of Mississippi is as follows: 

"No person elected or appointed to any office or employment of profit 
under the laws of this state, or by virtue of any ordinance of any munici
pality of this state, shajll hold such office or employment without per
sonally devoting his time to the performance of the duties thereof." 

The court in dellivering the opinion, after quoting this provision of the con
stitutin said: 

18-A. G. 
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"It requires neither philological research and definition, nor legal in
terpretation, to properly interpret this language and ascertain its mean
ing. It forbids not only the farming out of a public office, but it requires 
that the official shall give his own time and personal services to the per
formance of the duties of his office. Having been elected or appointed to 
a public office because of his supposed fitness for the proper performance 
of the duties of his place, the official himself shall be required to give his 
time, his attention and his services to the discharge of his official duties. 
This is eminently wise and just, and involves no hardship upon the offi
cial who seeks and accepts public station. But will the voluntary absence 
of an officer for two or three days from his place of official residence or 
business, when his sole public duty consists in the general care of the 
public property over which he has the superintendency, viol)ate either 
the letter or spirit of the constitutional provisions we are considering? 
::\lust the superintendents of all our charitable institutions never leave 
their official residence or offices? Must nearly four score sheriffs of the 
state, who are charged with the care of the various courthouses, never 
depart from their several county seats, either when the public service 
seems to require such absence, or when a brief absence may be had 
without any detriment to the public good? Shall the secretary of state 
never leave the capit~ building and grounds, of which he is the keeper 
by law? These questions must have reasonable answers. If the public 
duties of an office require all the time of the public servant, then the 
whole time must be given. If all the time of the officer be not required 
for the complete and faithful execution of his trust, then he shall give 
such time and devote such service as shall suffice for the full and faith
ful discharge of the duties of his office. 

The construction of this constitutional provision contended for by 
appellee's counsel goes only skin deep, and does not touch the core of 
the matter, and is not maintainable." 

In view of the law as laid down in this case. I am clearly of the opinion 
that the members of the state board of public works are only required to devote 
such time to the duties .of their office as the faithful and honest discharge of 
the same demand. However, should a strict construction of this section be fol
lowed, the treasurer of state is without authority to withhold payment of the 
officer's salary on that ground alone. So long as a person retains the legal title 
to an office so long is he entitled to the emo/luments thereof. 

"It has been often held that an officer's right to his compensation 
does not grow out of a contract between him and the state, or the mu
nicipality bY. which it is payable. The compensation belongs to tlie offi
cer, as an incident of his office, and he is entitled to it, not by force of 
any contract, but because the law attaches it to the office; and although, 
during the time for which he claims it, he has earned money in other 
employment." 

Throop on Public Officers, section 443. 

In the case of Andrews v. City of Portland, 79 Maine, it is held: 

"The legal right to the office carries with it the right to the salary 
and emoluments of the office. The salary fo<llows the legal title. This 
doctrine is so generally held by the courts that authorities hardly need 
be cited." 

68 N.Y. 274; 80 N.Y. 185; 102 N. Y. 536 and 77 Maine 231. 
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If the members of said board are guilty of dereliction of duty or incom
petency, the law provides a method by which they may be removed from office, 
but it is not within the province of the treasurer of state to assume the pre
rogative of a judicial office and determine whether or no such officer is discharg
ing the full duties of his office and upon his determination of the question re
fuse payment of the sa1ary provided by law. 

I am, therefore, of the opinion that you, as members of the board of public 
works, are entitled to receive out of the state treasury the moneys called for in 
the two warrants herewith enclosed, and that the treasurer of state is acting 
wholly without authority of law in refusing payment thereon. 

Yours very truly, 
u. G. DEX)IAX, 

Atto,·,tey Ge,teral. 
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(To the Dairy and Food Commissioner.) 

FOOD AND DRUG ACT-DRUG INCLUDES :\'IEDICINES USED FOR BEAST 
ONLY. 

July 22, 1909. 

Hox. R. "'· DcxL~P, Dairy and Food Commissioner, Columbus, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your letter of July 21st in which 

you submit the following for my opinion: 

"Does the general food and drug law of 1\Iarch 12, 1909, regulate 
the manufacture and sale of all drugs, even if the same are to be sold 
for beasts only?" 

I desire to call your attention to section 2 of the food and drug law as 
amended ::\larch 12, 1909, which is in part as follows: 

'"The term 'drug' as used in this act, shall include all medicines for 
internal or e~ternal use or for inhalation, antiseptic, disinfectant and 
cosmetics." 

This section is very clear in its terms and includes all medicines. I am 
strengthened in this opinion from the fact that the general assembly, in the 
same section which defines the term "drug," defines the term "food" and limits 
food to man only, and the only conclusion one can reasonably draw is that if 
the general assembly intended to limit the term "drug" to medicine used by 
man only it would have said so, as was done in the case of food and not have 
left the same to be inferred. 

I am, therefore, of the opinion that the general food and drug Jaw of ::\larch 
12, 1909, regulates the manufacture and sale of all drugs, even if the same is 
to be sold i'or beasts only. 

Herewith I enclose the correspondence which you mailed to me in your let· 
ter of Jul)" 21~t. 

Yours very truly, 
w. H. :\!ILLER, 

Assistant Attorney Gene;-al. 

DAIRY AND FOOD-SECRET FOR:.\I"C"LAS-::\IAPELINE-::.\IANNETI. OF 
BRAJ.\"DING PACKAGES. 

_.L·nclr-s of food or d;-i,zk 1iWi!l'factz!t"Cd by se~;tct ionnn!a must be labeled 
".irti{ic;a!" or "I,;zitatio;t'' and fon.n!la Jtt"ittfecl u.z package i,~ E.zglisli. 

:.Hay 18, 190S. 

Hox. REXICK W. Dcx~. State Daity and Food Co;;linissioner, Colnmbns, Ohio. 
D1:.\R Srn :-Your rer~uest for an opinion on the follo>:ing question is re· 

ceived: 
Is the product known as "::.\Iapeline," sold under that name with 

the additional statement on the package that it is a "vegetable product 
producing a flavor similar to maple," misbranded within the meaning of 
"An Act to provide against the adulteration and misbranding of food 
and drugs," as amended 1\Iarch 12, i909? 
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In rev:y, I urg to say that. the pro\ision whieh r,eems to app;y exactly to 
the alJove question is that of seetion :1 (b) (4) (::i) of said act which reads as 
follows: 

"An article shall he deemed to be misbranded within the meanin~ 
of this act: (b) (4) In case of any flavoring extract for which no stanrl
ar'l exi~ts. if the same is not labeled 'artificial' or 'imitation' and the 
formula printed in the same manner hereinafter proviued for_ the label
ing of 'compounds' or 'mixtures' and their formulae; (G) o o o pro
vi,lecl that the provision of this act shall not apply to mixtures or com
pound;; reco~ized as ordinary artieles or ingredients of arUcles of food 
or drink, if each and every paclmge sold or offered for sale be distinctly 
labeled in worus of the English lang-uage as mixtures or compounds, 
\Yith the name and percenta;>;e, in terms of 10() per cent. of each in
grerlient therein. The word 'compound' or 'mixture' shall be printed 
in lettPrs and figures not smaller in either height or width than one-half 
the largest letter upon any label on the package and the formula shall 
hP printed in letters and (figures) not smaller in either height or ·width 
than one-fourth the largest (letter) upon any label on the paclmge, and 
such compound or mixture must not contain any ingredient that is pois
onous or injurious to health." 

Unrler the above provision your question resolves itself down to what mean
ing shall he given to the word "standard" as used in the abov3 quoted sections 
of the aet. 

The definitions of the word "standard" as given in the Standard Dictionary 
are as follows: 

"1. Any measure of extent, quantity, quality or value estabisht>rl 
by law or by general usage or eonsent." 

"2. Hence any tyve, ill01lt·l, lc'Xa:wple or aulhorily wiill whicll com-
parison may be made; 0 ::. :) a criterion of excellence, test." 

l'"nder the above definitions. in my opinion, the worrl "standard," as use,'! 
in this act, m<'ans such a criterion as is SJJPcifically established by section ::l (c) 
of the art for the various flavoring extracts there enumerated, or as is estal> 
lishPd hy 111f' Rth Decennial Revision of the l'"nited States Pharmacopoeia, or the 
3rr[ Er1ition of the Xational Formulary or in some other phRrmfl~opoeia, or some 
otllf'r rctan:larr1 \;ork on materia !'H':li!'a, or snch a Rtar:,lar(l as \:as so well 
lmo\':n ~nrl established at the time of the passage of this act as to have berm in
r·1;111rr1. y,-i<li!n i1w mPaning of thP term "existin~ ;;tandarr1" as used in section 
3 (11) ( 1). AR thP formula of ":\InpP1ine" is a !'lecret onf', no etanrlaru for' it, 
in lilY opinion. rlors exist within the meaning of the term as used in the act, 
rr•,_Jnllcs:' o[ the lPngth of time Y:hi!'lt this product may hav.; been manufac
tnr",; ;Jll(l Yf'n(lpd thrOU!!;hout the rniie:l StatPS, for to my mind the l'titalJlish
m( 1:~ o! a htan,larrl is analog-ouR to the estalJlbhment of a custom, an1l ew for
mr r n:1':,t. r·orr1:• into existrnre in the same manner as the latter, to-wH, it mnc-t 
b:~ an :1rt i!'!e oi" more or lP!iS !'ommon manufaf•ture, so that the inr;re,JientFJ el
tcring' into it haYt' ber·ome, by g-eneral usaf!,'e, -y;ell lmown. In my opinion, t1 l'~ 

\'Pry o1l:!Pr·t of 1l!c proYision of thP art. involYf'll wvs to reach iust rcnrh "!'rr•rot 
for;.m;a" urtir,:c .s oi: food or drin:, as is thiH, and althon;:;h in fiOffil' r·u·r .< :', c::
forr·emf'nt may worl' hardship on the manufacturers of really meritorious foor1 
COll!Tl0111l11H anrl flaYoring- Pxtra(·tR. nPYPrthPless tlwre r·an he no rliq·~·i"c~nn•ion 

in it;, r nfon·Pn:1·nt in fm·or of :::ny artide r·omin;::; y,-ithin ito; sr•o]le 
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I am, therefore, of the opinion ·that the product "~Iapeline" comes within 
the meaning of section 3 (b) (4) of this act, and must therefore be labeled "arti
ficial" or "imitation" and the formula under which it is manufactured must 
be printed on each package in words of the English language with the name 
and percentage, in terms of 100 per cent. of each ingredient used in it as pro
vided in section 3 (b) (5) of "An Act to provide against the adulteration and 
misbranding of food and drugs" as amended March 12, 1909. 

Yours very truly, 
u. G. DEXliAX, 
Attorney Genera~ 

DOW-AIKIN TAX-WHISKY SOLD IN ORIGINAL PACKAGES IN OTHER 
STATES NOT SUBJECT TO. 

August 9, 1909. 

Hox. REXICK W. DuNLAP, Dairy and Food Commissioner, Columbus, Ohio. 
DEAR Sm:-1 beg to acknowledge the receipt of your letter of July 22nd, 

enclosing a letter from H. L. Cheney & Company, of Dayton, in which they 
state that they propose to sell whisky in original packages by the mail order 
method to consumers in other states. You desire my opinion regarding their in
quiry as to whether or not this method of doing business would subject them 
to the Dow tax. 

Without citing authorties, it may be stated that the filling of mail orders, 
in the manner described in your Jetter, would cause the respective sales to be 
consummated in the state of Ohio; but, that such a business would constitute 
interstate commerce and, as such, would not be subject to the liquor tax of"this 
state. Very truly yours, 

W. H. MILLER, 
Assistant Attorney General. 

DAIRY AND FOOD DEPARTMENT-LIQUOR TAX INSPECTION-MANNER 
OF CERTIFYING TO AUDITOR-ERRONEOUSLY OR ILLEGALLY CER
TIFIED-WHAT IS. 

On May 27, 1907, liquor was purchased in Oleveland by liquor tax inspectors 
and party was certified tor tax by dairy and food department June 10, 1908. 
County treasurer failed to levy on property of party at once ana party moved. 
Owne1· of property not notified of assessment until August, 1909. Such assess
ment 1cas not illegally or erroneously certified and auditor and dairy and food 
commissioner may not remit same; however, same has been erroneously ana il· 
tegally placea on tax d,uplicate ana by virtue of section 167 the governor, auaitor 
and attorney general may remit same. 

October 13, 1909. 

Hox. R. "\V. DuxLAP, Dairy and Food Commissioner, Columbus, Ohio. 
DEAR Sm:-Your communication of September 18th, in which you ask my 

opinion upon the following statement of facts, is received: 

"On the 27th day of :May, 1907, three of the liquor tax inspectors of 
this department called on ~label Williams, at 1011 Hamilton street, 
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Cleveland, Ohio, and made three purchases of intoxicating uquors. 
This party was certified for the tax on June 10, 1908. The county treas
urer failed to levy on the property of :\label Williams at once, and she 
has moved and her present location is unknown. The owner of the 
property was not notified of the assessment until August or September, 
1909. 

''Is it your opinion that this case has been 'erroneously or illegally 
certified' within the meaning of section 4364-14a Revised Statutes, as 
amended in 100 Ohio Laws 65, or is there any way by which the tax 
in this case could be remitted?" 

Iu reply thereto, I beg leave to submit the following opinion: 

279 

The sections of the statute which, in my opinion, govern this case are, 
so far as they apply hereto, as follows: 

4364-14a: 

"The assistant commissioners and inspectors appointed by the 
dairy and food commissioner, under section 409-10 of the Revised 
Statutes of Ohio, in addition to their duties under that section, shall, 
by personal visitation or otherwise, make investigations to secure the 
names of all persons, firms or corporations, liable to such assessment or 
increased assessment, and whose names are not already on the dupli
cate, and report the same to the dairy and food commissioner; the dairy 
and food commissioner from the reports and information submitted 
to him, shall determine and forthwith certify to the auditor of state the 
names of the persons, firms and corporations, liable to such assessment 
or increased assessment, and whose names are not already on the dupli
cate, together with a description of the real estate upon which such 
business is carried on; and thereupon the auditor of state shall cause 
the same to be entered upon the assessment duplicate of the proper 
county by the auditor, thereof, together with the penalty of twenty per 
centum collected, the same as other assessments * * * 

"The dairy and food commissioner shall have and keep a record 
of all such cases so certified by him to the auditor of state. Upon the 
request of the dairy and food commissioner, the auditor of state and the 
county treasurer shall forthwith make and report to the dairy and food 
commissioner of any action taken by such officials on all such cases so 
"'•rtified as aforesaia until the tax and penalty thereon are oaid to the 
county treasurer. The auditor of state, with the consent and approval 
of the dairy and food commissioner may correct any errors or remit any 
suc11 assessments or increased assessment, together with the penalty 
tltereon, u:here the same is found to have been erroneously or illegally 
certified." 

Section 4364-15: 

"The county treasurer shall collect and receipt for all assessments 
so returned to him, and if any assessment shall not be paid u;hen due, 
he slloll fort7ncith proceed as provided in section 4364-12 of the RevisecZ 
Statutes of Ohio to collect the same, ana in case he shall fail to make 
such assessment from the goods and chattels therein describecl, then 
said treasu,-er shall immediately proceed as provided, in section one 
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thousand Olle lwndred and four of t11e Revised Statutes of Ohio, to en
force the lien fo;· the same with the penalty thereon. And the pro
visions of said section one thousand one hundred and four, and all other 
provisions of the laws of this state relating to the assessment and col
lection of taxes are hereby made applicable to the enforcement of liens 
and the collection of such assessments and penalties * * *." 

Section 4364-12: 

'"That if any person, corporation or co-partnership shall refuse or 
neglect to pay the amount due from them under the provisions of this 
act within the time therein specified, the county treasurer shall there
upon forthwith make said amount due with all penalties thereon, and 
foi.1r per cent. collection fees and costs, by distress and sale, as on exe
cution, of any goods and chattels of such person, corporation, or co
partnership; he shall call at once at the place of business of each per
son, corporation or co-partnership; and in case of the refusal to pay 
the amount due, he shal! levy on the goods and chattels of such person, 
corporation or co-partnership, wherever found in said county, or on the 
bar, fixtures, or furniture, liquors, leasehold and other goods and chat
tels, used in carrying on such business, * * *. In the event of the 
treasurer, under the levy provided for under this act, being unable to 
mal{e the amount due thereunder, or any part thereof, the county audi
tor shall place the amount due and unpaid on the tax duplicate against 
the real estate in which said traffic is carried on, and the same shal! be 
collected as other taxes and assessments on said premises." 

Section 1104: 

"Wilen any taxes or assessments stand charged against any lands 
or lots or parcels thereof upon the tax duplicate for any purpose au
thorized by law, and the said taxes or assessments, or any part thereof, 
are not paid within the time prescribed by law for the payment of the 
same, the county treasurer in addition to all other remedies provided by 
law, may, and when requested by the auditor of state shall, enforce the 
lien of such taxes or assessments, or either and any penalty due thereon, 
by a civil action in his own name as county treasurer for the sale of 
said premises, in the court of common pleas of the county, without re
gard to the amount claimed, in the same way mortgage liens are en
forced; ''' -· *." 

Section 167: 

"He (the auditor of state) may remit such taxes and penalties as 
he ascertains to have been illegally. assessed, and such penalties as 
have accrued or may accrue in consequence of the negligence or error 
of any officer required to do any duty relating to the assessment of 
property for taxation, or the levy or collection of taxes, and he may 
from time to time, correct any error in any assessment of property for 
taxation or in the duplicate of taxes in any county; provided, that when 
the amount to be remitted in any one case shall exceed one hundred 
dollars, he shal! proceed to the office of the governor and take to his 
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assistance the governor and attorney general, and any and all su<:h 
cases may remit no more than shall be agreed upon by a majority or 
the officers named." 

2Sl 

Section 4364-14a merely authorizes the auditor of state, with the consent 
and approval of the dairy and food commissioner, to correct any errors or remit 
any assessments or increased as">essments, etc., where such assessments, etc., 
are found to have be::>n erroneously or illegally certified. From the facts as you 
have stated them I can find nothing to shov; that the assessments in this case 
have bel"n either erroneously or illegally certified. Therefore, under this section 
I am of the opinion that the auditor of state cannot with your consent and ap
proval, remit this assessment, but by section 4364-15, it is provided that in case 
any assrssm"nt sJ.all not ];:; pairl v:hcn due, the county treasurer shall "fcrth· 
with" proceed as provided in section 436!-12. 

Section 43!H-12 empo'l':ers the county treasurer to make the amount of such 
assessment due with all penalties thereon, by distress and sale, as on execution, 
out of the gcorls anrl chattels of the person who has carried on the business of 
trafficking in intoxicating liquors, aml said section further provides that: 

"in the event of the treasurer under the levy provided for under this 
act being unable to make the amount due thereunder or any part there
of, the county auditor shall place the amount due and unpaid on the tax 
duplicate against the real estate in which said traffic is carried on, and 
the same shall be collected as other taxes and assessments on. said 
premises." 

Section 1104, which is referred to in sedion 4364-15, empowers the county 
treasurer to enforce the lien of such taxes or assessments, etc., by civil action in 
his own name as county treasurer for the sale of the premises in the same way 
that mortgage liens are enforced. 

In the above quoted sections it is plainly shown, and €Specially so in section 
4364-12, that there is a condition precedent to the placing of the assessments 
referred. to on the duplicate agaiust the real estate in which the traffic•lcing in 
intoxicating liquors is carried on, which, by Yirtue of this act, is as<>cs'>ed. That 
condition is thP inability of the county treasurer to mal{e the amount of tile 
assessment out of the gootls anti <"hattel;;, et<:., oi: the person, corvoration or co
partnershin carn·ing on the business of traffi<:king in intoxiratin~ liquor;;, and 
it is oniy in suc·h event that the c-ounty auditor is authorizetl by sec·tion 1:3G4-12 
to "plUPP the amount due and unpaid on th.~ tax du,Jlicate against the real estate 
in wllkh ;;;.1id traffic is carrictl on." 

I am, therPfore, or the opinion that whei·eas the assesbment in this case 
may have ilcrn c·orre(•tly and legally certifi~cl to the auditor o£ state by yourtielf, 
ne\'t•r1l!Pic·,H it has hN'n erroneom;Jy uncl illeg-ally plared upon the tux cl!ITJ!icate 
ao;aim-t tiH' real c&tate in wllich the trufikldnr:; in intoxicating liquors wa'l here 
carr' c·tl ou. 

Jt follo\·:s, tl1tcrc•fore, that hy virtue of sec·ticn 167 alJoye quoted, thr· auditor 
of fitute m:::y remit the taxeb ancl lJ<'nalties in this <'aSP, for it is pro\'itled !'1 tlw.t 
section that 

"he mar n'ruit fiuch taxe;; and penalties as he ascertains to have lwen 
ill~::cal1y a~~f'~SPtl. ant! Rnrh Jlenalties us have aC'r~rued or rna;-; ::occ·r~le 

in ('(Jn~c·ctllt'tH'e o1 the nc;,;iigl·nef' or error of any offit·et· r<'t11lit't•tl ·.. ,-,o 
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any duty relating to the assessment of property for taxation, or the 
levy or collection of taxes," 

but sh-ould tbe amount of these taxes and penalties to be remitted exceed one 
hundred dollars it will be necessary for him, as provided in the latter half of 
section 167, to take to his assistance the governor and attorney general, and the 
majority vote of these three officers will be decisive as to the amount which 
may be remitted in this case. 

I enclose herewith copy of report of Inspector Chas. A. Gasser, affidavit of 
W. G. Crowe, affidavit of William R. Ryan, and affidavit of Morris Weil enclosed 
by you in your letter of September 18th. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 
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(To the Commissioner of Common Schools.) 

SCHOOL LEVY-IX PROCESS OF COLLECTIOX. 

Wltere f1oard of education has certified school levy to auditor such ta:c ariS· 
iug tro;u lery i.~ not in process of collection and is not considered as such until 
duplicate is in Tta;;ds of connty treasure;·. 

April 5th, 1909. 

Hox. Eu:ucxu A. Jox~::s, State Commissioner of Common Schools, Columbus, Ohio. 
DE.~R Sm:-1 beg to acknowledge receipt of your letter of April 3rd, in which 

you request my opinion as to the meaning of the phrase "in process of collec
tion," as used in section 2834b R. S. You submit two inquiries in this con
nection. viz: 

"First. ·when a board of education has certified the school levy 
to the county auditor, can said tax arising from such levy be said to 
be in process of collection? 

"Second. If the first question is answered in the negative, 1 can the 
tax arising from said levy be considered to be in process of collection at 
any date prior to that on which the county: auditor has filed the tax 
duplicate with the county treasurer for the collection of taxes?" 

The answer to your first question must be in the negative, for the reason 
that the statute itself requires that the certificate must be to the effect that the 
money "has been levied anfl placed on the duplicate," clearly indicating that a 
certificate that the levy only has been made, is insufficient. 

As to your second question, I am of the opinion that a tax cannot be con
sidered as being in process of collection within the meaning of this section, 
until the duplicate is in the hands of the county treasurer. I have been un
ahlP to finrl any arljmlications on this point, but am led to the view expressed 
by the fact that the treasurer is the collecting officer of the county, and by the 
additional fact. that, if the phrase in question should he construed as descrip
tive of the condition of the tax while the duplicate remains in the hands of the 
auditor, there would be no reason for the inclusion of the phrase in the statute 
and its presence therein would be mere surplusage. In the interpretation of 
statutes that construction should be adopted which will give a meaning to all 
the language f'mployed by the legislature. 

I therefore conclude that the school tax is not in process of collection within 
the meaning of section 2834b R. S. until the county auditor ha!'l filed the tax 
duplicate ·with the county treasurer. 

Very truly yours, 
U. G. DEX:ItAX, 

Attorney General. 

BOARD OF EDL'CATION-ISSUE OF BONDS-SUB:\IITTING TO VOTE. 

Boat'(/s of education maintaining joint high schools may not issue bonds in 
auticipation at in(·ome under Sec. 3994 tor improving high school, without sub
nlitti,lf! to rotc. 

:\lay 27, 1909. 

Ho"\". Ell)ll":'d> A . .Joxt:s, State Commissioner of Common Schools, rolumbus, Ohio. 
lk.\B Sm:-Yonr communication of :\Jay 24th at hand, in which you reque~t 

an opinion upon the following question: 
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·where boards of education have united for the purpose of estab
lishing and maintaining a joint township high school, can each board 
make the levy of two mi!Is, without a vote of the people, provided for in 
section 39!)4 Revise« Statutes, in order to enlarge their present building, 
when the amount that would be received therefrom would be sufficient 
for that purpose? 

In reply, I beg leave to submit the following opinion: Section ( 4009-13) sec. 
1 Revised Statutes reads in part as follows: 

"The boards of education of two adjoining township school districts, 
or of a township district and of a village or special school district sit
uated partially or wholly within the town-ship, may, by a majority vote 
of the full membership of each of said boards, unite said districts for 
high school purposes and each board may submit the question of levy
ing a tax on the property in their respective districts, for the purpose 
of purchasing a site and erecting a building, and may issue bonds as 
provided for in sections 3991, 3992 and 3993 of the Revised Statutes of 
Ohio, but said question of tax levy must carry in both districts before 
it shall become operative in either." 

Section 3991 Revised Statutes reads in part as follows: 

... When the board of education of any school district determines that 
it is necessai·y for the proper accommodation of the schools of such dis
trict to purchase a site or sites to erect a school house or houses, to com
plete a partially built house, to enlarge, repair or furnish a school house, 
or to do any or all of said things, and that the funds at the disposal of 
said board or that can be raised under the provisions of section 3994 of 
the Revised Statutes, are not sufficient to accomplish said purpose and 
that a bond issue is necessary, the board shall make an estimate of the 
probable amount of money required for such purposes and at a general 
election, or a special election called for that purpose, shall submit to 
the electors of the district the question of the issuing of bonds for the 
amount so estimated; 0 * "" 

Section 3994 Revised Statutes reads in part as follows: 

"The board of education of any school district may issue bonds to 
obtain or improve public school property, and in anticipation of in
come from taxes, for such purposes, levied or to be levied, may, from 
time to time, as occasion requires, issue and sell bonds, under the 
restrictions and bearing a rate of interest specified in section :J992 * ':' · 
but in no case shall a board of education issue bonds under the pro
visions of this section in a greater amount than can be provitled for and 
paid with the tax levy provided for under section 39:59 of the Revised 
Statutes of Ohio, and paid within forty years after the bond i~sue on 
the basis of the tax valuation at the time of the bond issue.'' 

Under the above sections your question resolves itself into whether there is 
a sufficient reference in section 3991 Revised Statutes, supra. to section 3!)94 to 
incorporate by such reference the provisions of section 3994 in sertion 3991. For 
if there were such incorporation of 3994 in 3991 by referenre, thP proYisions of 
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section 3994 would thereby be incorporated by specific reference in section 
( 4009·15) sec. 1 into that section and the districts maintaining joint township 
high schools would thereby hav:e the power to issue bonds under section 3994. In 
my opinion, however, this is not the case. 

In 2nd Lewis' Sutherland Statutory Construction, page 1009 we :find the fol
lowing statement of the law in regard to the delegation of the power of taxation: 

"The power (to lay taxes) can be delegated by the legislature, but 
only in plain and unambiguous words. Statutes for that purpose will be 
construed strictly, and they must be closely pursued; a departure in 
any material part would be fatal. Any doubt or ambiguity arising out 
of the terms used by the legislature must be resolved in favor of the 
public." 

And in Cooley on Taxation, 469 is the following: 

"The mischief of a strict construction (of statutes delegating the 
power to lay taxes) is easily obviated by the legislature; but ·the mis
chief of a liberal construction may be irremediable before it can be 
reached." 

Following this well-lmown rule of statutory construction it is my opinion 
that had the legislature desired to confer upon school districts in the estab· 
lishment and maintenance of a joint high school as in section ( 4009-15) sec. 1, 
the power conferred upon school districts by section 3994 it would have done 
so by explicit reference to that section in section ( 4009-14) sec. 1 and would 
not have left the question of the exercise of so important a power of taxation 
to mere inference. It also seems to me, from a careful reading of section 
( 4009-15) sec. 1, that the intention· of the legislatur~ throughout said section is 
evidently to require such districts to submit all questions of raising revenue for 
the establishment and maintenance of such a joint high school to the vote of 
the electors of such districts. 

I am, therefore, of the opinion that such boards of education maintaining 
joint high sehools cannot issue bonds as provided in section 3994 Revised Stat· 
utes. Yours very truly, 

U. G. DENMAN, 

Attorney Gene1·a1. 

BOARD OF EDUCATION--LEASE OR PURCHASE GROUND FOR ATHLETIC 
PURPOSES-MODE OF PAYMENT. 

A I•'.Jarrl of education may lease or purchase gr01mds tor athletic purposes, 
and paJJ fe-r swne from tunas 1·aised lJy taxation for maintenance of school. 

June 3, 1909. 

Ho:-<. Eo:m;xn A. Jox~::s, State Commissioner of 001nmon Schools, Oo1ttm1Jus, Ohio. 
DE.\:R Sm:-Your communication of May 29th, in which you request my 

opinion on the following question, received: 

May a city board of education lease or purchase grounds for athletic 
and other purposes, and pay for the same from funds raised by taxa
tion for the maintenance of schools? 
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In reply, I beg leave to submit the following opinion: The general power 
in boards of education of acquiring by lease or purchase lands for school pur
poses is given by sec. 3987 of the Revised Statutes, which reads as follows: 

"The board of education of any district is empowered to build, en
large, repair and furnish the necl'!ssary school houses, purchase or lease 
sites therefore, or rights of )Vay thereto, to rent suitable school rooms, 
provide all the necessary apparatus and make all other necessary pro
visions for the schools under its control; also, the boards shall provide 
fuel for schools, build and keep in good repair all fences enclosing such 
school houses, plant when deemed desirable shade and ornamental trees 
on the school grounds, and make all other provisions necessary for the 
convenience and prosperity of the schools within the subdistricts." 

In no place in this section is the power specifically given to any board of 
education to purchase or lease grounds for athletic purposes, nor, in my opinion, 
does the broad provision "and make all other provisions necessary for the con
venience and prosperity of the schools within the subdistricts" give them such 
power, for the whole intent of this section would appear to be that of giving 
boards of education the necessary powers incident to the establishment, suvport 
and maintenance of the physical apparatus requisite for educational purvoses 
only. The legislature has further provided in (4020-17), sec. 1, for the estab
lishment of courses in physical training in the public schools in city subdis· 
tricts, but the physical training contemplated by this act is such as may be 
taught without the use of special grounds or apparatus and, in my opinion, 
was not intended to cover those branches. of physical training popularly in
cluded in the term "athletics." 

I am, therefore, of the ovinion that a city board of education is not em
powered to lease or purchase grounds for athletic purposes and pay for the 
same from funds raised by taxation for the maintenance of schools. I wish, 
however, to specifically state that by the term "grounds for athletic vurposes," 
I take it you mean grounds upon which the athletic teams of the city schools 
may hold contests with the athletic teams of other schools, the use of such 
grounds being thus limited to a comparatively small number of school students. 

In your question you speak of leasing grounds "for athletic and other pur
poses." Taking your letter literally, I should be unable to express any opinion 
on the question, for the reason that it is too indefinite and the "other purvoscs'' 
which might be included in your question, might be such as would authorize 
a city board of education in leasing such grounds. As I am unable to express 
an opinion on the question as rendered, I have excluded from my consideration 
the phrase ''other purposes" and have regarded it merely as dealing with the 
board's power to lease or purchase grounds for athletic purposes. 

Yours very truly, 
u. G. DEX)LI.X, 

Attol'iley General. 

VILLAGB SCHOOL DISTRICT-RELIEVED FRQ:\1 ORGAXIZIXG BY LEGIS· 
LATURE. 

A village schOol district which haa never organized or electea boara of edu-
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cation, and 1cas reliez:ec'L tro;n doiny so by leyislature, u:as nerer out of tou:nship 
school district. 

June 4, 1909. 

Hox. Eo:ucxo A. JoxEs, State Commissioner of Common Schools, Columbus, Ohio. 

DEAn Srn:-Your communication of ::.\Iay 29th, in which you ask opinion on 
the following statement of facts and questions received: 

""Gnder section 3909 the village of Nashville, Holmes County, Ohio, 
never held an election for the purpose of electing village board of educa· 
tion, and, therefore, never organized as such, but requested the legisla· 
ture (section 3888) to relieve them from organizing, which request was 
granted. The total tax valuation of said village is, and has been, only 
about $37,000.00." 

"Question. Was the village of Nashville ever out of the township 
district under section 3909 ?" 

"Question. Is it now, after the lapse of three years, necessary for 
the village of Nashville to take a vote requesting to be put back into 
the township district?" 

"Question. Has the township board of education a right to hire 
teachers for the Nashville district (No. 3) without allowing Nashville 
a vote?" 

In my opinion, all of these questions should be answered in the negative. 
Section 3888 as it appeared originally in the Harrison School Code, read 

as follows: 

"Each incorporated village, now existing or hereafter created, to· 
gether with the territory attached to it for school purposes, and exclutl
ing the territory within its corporate limits detached for school pur
poses, shall constitute a village school district." 

As I understand your statement of facts, however, the village of :Xashville 
never organized under this section by electing a board of education, as provided 
for in section 3909. Therefore, when section 3888 was amendetl by the 77th 
general assembly 98th 0. L. 217, said village of :Xashville was, by virtue of such 
amendment, continued as a part of, and a district of, the Washington Township 
school district. 

Said section 3888 as so amended reads in part as follows: 

"* 0 * provided that each incorporated village now existing or 
hereafter created, together with the territory attached to it for school 
purpOEes, and excluding the territory within its corporate limits, de
ta('hed for school purposes, with a tax valuation of less than $100,000.00, 
shall not constitute a village school district; provided, at any general 
election a proposition to dissolve or organize such village school district 
be submitted by the board of education to the electors of such village, 
and be so determined by a majority vote of such electors." 

The evident purpose of such amendment by the legislature was to meet 
just such situations as are presented by your statement of facts, and the two 
provisos contained in section 3888 show this plainly. 

I am, therefore, of the opinion that the village of Xashville was never out 
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of the Washington Township school district; that it is not now necessary for 
the village of Nashville to take a vote requesting to be put back into the town
ship district, and that the Nashville district (No. 3) should be allowed represen
tation on the township board of education. 

Yours very truly, 
u. G. DEX~LI.X, 

Attorney General. 

BOARD OF EDUCATION-VILLAGE INCORPORATED FH0:\1 PARTS OF 
TERRITORY OF SUBDISTRICTS-QWNERSHIP OF SCHOOL BUILDING. 

A village 1cas incorporated ft•otn parts of territory of two subdistricts in 
same township school district. Situated within corporate limits of newly-formed 
village are two school houses, one is usea for elementary pU?·poses, other tor' 
elementary high school purposes. Boara of education of village claim both sr;hool 
buildings. Tou;nship board claim. building used for elementary and township 
high school purposes. 

Held: 1. Upon incorporation of village it became a village school district. 
2. Title to school buildings within village district intended and ttsed 

for pupils residing in said village, vestea in board of education of 
village school district. 

3. Tou;nship board lawfully holding elementary and high school build
ing within said village which is intended ana used tor pupils 
throughout township. 

4. Board of education may enlarge any builaing nsea tor pupils t·e~id
ing throughout township school district as title to bttilaing will 
not vest in village board of education so long as building is used 
tor pupils throug710z!t the to•rnsl!ip. 

June 8, 1909. 

1-Iox. Emn;:m A. Jo:sEs, State Commissioner of Oo;;ww;~ Schools, Columbus, Ohio. 
DEAn Sm:-Your communication of June 3rd, in which you resubmit for my 

opinion the following propositions, is received: 

"On April 14, 190G, a village was incorporated from parts of terri
tory comprised iii each of two subdistricts in the same township school 
district. The tax valuation of the village at tile time of the incorpora
tion was $167,000. Situated within tile corporate limits of th2 newly 
formed Yillc.ge are t1vo school houses. Prier to the time of the incor
poration of the vill2;;c, one of the buildings was used for elementary 
school purT)oses, the other for ele]j)_entaiT aud towns"llip hig"ll scilool 
purposPs. The villa::;e board of education at once claimed the school 
builflings. The township board abandoned all claim to the building used 
for elementary school purposes only, but continued to hold the building 
for elementary and township high school purposes, and the township 
board is now maintaining in said building an elementary school for 
pupils residing in the township, and a township high school to which 
pupils living in the village are admitted by mutual agreement between 
the two boards. 
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"1. L"pon the incorporation of said village, did it become a village 
school district? 

"2. If said village became a village school district, did the title to 
both of said school buildings or either of them remain in the board of 
education of the township, or did the title to said buildings become 
vested in the board of education of the village? 

"3. Is the township board lawfully holding and using for elementary 
and high school purposes the building situated within the present cor· 
porate limits of the village? 

"4. If the township board is legally in possession of said building, 
may the board enlarge said building, the additional rooms to be used 
for both elementary and high school purposes, with the reasonable 
assurance that, by operation of law, the title to said building will not 
become vested in the village board of education?" 

2S9 

In my communication to you of :.\lay 20th concerning the same questions I 
stated that the opinion heretofore rendered by Attorney General Ellis to 
Hon. Karl T. "-Tebber, prosecuting attorney, Columbus, Ohio, on Oct. 29, 1906, 
to be found in the Annual Report of the Attorney General of Ohio, 1906-1907, page 
280, seemed to answer your inquiries. 

On a careful re-reading of said opinion I have decided that it does not 
answer, or pretend to answer, the above questions. The question submitted, 
concerning which that opinion was written, dealt with subdistrict school prop
erty which was used for the exclusive benefit of school children within such 
school subdistrict and did not in any way decide the question as to the title 
of the board of education of a village school district, carved out of a township 
school district, to township high school property. 

In regard to your inquiries above, therefore, I beg to submit the following 
opinion: 

Section 3888 Revised Statutes reads in part as follows: 

"Each incorporated villag-e now Pxisting or herPaftP<" created, to
gether with the property attached to it for Rchool purposes, anu excluu
ing the territory within its corporate limits detached for school pur
poses, anu ]taving in the district thus formed a total tax \ aluution of 
not less than $100,000 shall C011stitute a village school distrid, (• (• •:•." 

L'nder this provh;ion of the statutes the village concerning which you are 
inquiring became, by virtue of its in<'orporation, and of the fc.et th<.:.t tile tow! 
tax valuation of such district \Vas $167,000, a village school district. 

Section 3n72 Revisc1l Statutes reads in part as follows: 

"All property, real or per;;onal, which has heretofore vested in and 
5s now held by any board of education for the use of public or common 
SC'hoolr1 in any district, is herehy VPsted in the !Joard of education pro
vided for in this title, havin~ under this title jurisdiction and control 
of the Rchools of such district; •) 0 G" 

This prov1s10n of the statutes, unleRs limited by rules of cons!!'n~tion, 

woul1l vest the title of the township hig-h school property in the lJoaru of euu~u
tion of the village school district above referred to, but under the well-lmown 
rule of statutory construction that general words used in a statute shonld be 
limiteu to the objects to which it is apparent the legislature intended to apply 

19-A. G. 
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them. This does not happen, for the intention of the legislature appears through· 
out the school code to vest the title of school property in the boards of educa· 
tion of the districts within which it lies where such school property was designed 
and intended for use of the pupils residing in such school district. 

It follows, therefore, that the township high school property, which was 
intended for the use and benefit of all the pupils of the township does not, by 
virtue of the mere fact of incorporation of the said village and its thereby be· 
coming a village school district under section 3888, vest in the board of educa· 
tion of said village school district. This question has been squarely passed upon 
by the supreme court in the case of the Board of Education v. Board of Educa· 
tion, 46 0. S. 595, the syllabus of which case reads in part as follows: 

"Public school property, real or personal, that has been appropriated 
and set apart by a township board of education for the purpose of a pub· 
lie school of a higher grade than primary, for the benefit of the youth 
of the whole township; does not pass to or vest in the board of educa· 
tion of a separate school district that may be afterwards organized out 
of the territory within which the property happens to be situated, al
though the property falls within the letter of section 3972 R. S., which is 
the section of the school law relating to the subject." 

As section 3972 was not amended in regard to the above provision by the 
new school code (97 0. L. 854), I am therefore of the opinion that, 

1. Upon the incorporation of said village it became a village school district. 
2. The title to such schools ·within such village school district as were in· 

tended and used for the youth residing in said village school district vested in 
the board of education of said village school district. 

3. The township board is lawfully holding and using for elementary and 
high school purposes any building within said school district which is intended 
and used for the education of youth throughout the township. 

4. The board of education may enlarge any building which is intended and 
used for the education of youth residing throughout the township school dis· 
trict with a reasonable assurance that by operation of law the title of said 
building will not beco_me vested in said village board of education so long as 
said building continues to be used for said purposes. 

I do not desire to express any opinion upon the question whether the title 
to said building would vest in said village board of education should the town· 
ship board of education discontinue the use of said building for general town· 
ship school purposes. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

BENEVOLENT INSTITUTIONS-TEACHERS IN-MUST HOLD 
CERTIFICATES. 

July 26, 1909. 

HoN. JoHN 1\f. ZELLER, State Commissioner Common Schools, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

"May a teacher be legally employed to teach in schools at children's 
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homes, orphans' asylums and infirmaries without the qualifications of a 
teacher's certificate valid in the county in which said children's homes, 
orphans' asylum or infirmary is located?" 

In reply I beg to say section 4010 Revised Statutes requires that: 

"The board of education in any school district in which a children's 
home or orphans' asylum is or may be established by law or in Which 
a county infirmary is or may be established shall, when requested by 
the board of trustt:es of such home, asylum or infirmary, establish in 
such home, asylum or infirmary a separate school so as to afford the 
children therein the advantages and privileges of a common school edu
cation." 

Said section further provides that: 

"The board of trustees of such institutions shall in the control and 
management of such schools, as far as practicable, be subject to the same 
laws that boards of education and other school officers are who have 
charge of the common scl,tools of such district." 

You will observe that the first quoted provision of said section requires the 
board of education of the school district to establish the school, and that the 
second quoted provision requires the board of trustees of the institution in which 
such school is established to control and manage the same, as far as practicable, 
in accordance with the laws that govern boards of education in the control and 
management of the common schools of the district. 

I am, therefore, of the op!nion that teachers employed to teach in such 
schools so established are required to hold teachers' certificates the same as 
though they were employed in the public schools of the school district. 

Yours very truly, 
·w. H. ::.\liLLER, 

Assistant Atton~ey General. 

TUITION-PAY::.\lENT OF BY BOARDS Qli' EDUCATION. 

July 28, 1909. 

Hox. Jonx W. ZELLER, State Conu;!issio,zer of Co;n;;w,L Schools, Columbus, Ohio. 
Dr:.ut Sm:-I am in receipt of your letter of July 26th, in which you sub· 

mit the following for my opinion: 

One who is a Boxwell-Patterson graduate and resides in a town
ship district in which no high school is maintained, tuition has been 
paid by the board of education of his school district to a high school 
other than a first grade high school. 

Query: After said Boxwell-Patterson graduate graduates from said 
high school, other than a first grade, is the board of education of said 
high school other than first grade, required to pay the tuition of said 
graduate through a first grade high school? 

I beg to call your attention to section 4029-3 Revised Statutes as amended 
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by House Bill No. 17, 100 0. L. 74, which applies to the paymPnt of tuition of 
two classes of pupils. First, pupils holding diplomas (under Box':\·ell-Patterson 
law) and residing in township, special or joint subdistrict, not maintaining a 
high school. Second, pupils graduating from high schools other than first-grade 
high schools and residing in the district in which the high school from which 
they have graduated is located. 

In the question submitted you will note that the Boxwell-Patterson graduate 
does not. reside in the school district in which the high school is located from 
which he has graduated, and therefore is not entitled to tuition in a first-grade 
high school, to be paid by the board of education of the high school other than 
first-grade from which he has graduated. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

BOARD OF SCHOOL EXAMINERS-DISCRETION IN GIVING EXAMINA
TIONS-NEED NOT TAKE ALL SUBJECTS AT ONE TDiE. 

August 19, 1909. 

Hox. Jonx ·vr. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:-Your letter of August 14th, in which you request my opinion 

on the following questions received: 

"1. Can a board of county school examiners permit an applicant 
to select a number of the subjects enumerat~d in section 4074 and write 
upon these selected subjects (being a less number than the whole num
ber required) and then complete the list of subjects required by coming 
back to a subsequent examination and write the examination out in the 
subjects remaining over from the preceding examination day? 

"2. Would a certificate so acquired be valid? 
"3. :\Iust the clerk of the board of examiners collect the fee again 

from the applicant upon his or her return the second (or third) time to 
complete the aforesaid examination?" 

In reply, I beg leave to state that, in my opinion, the board of county school 
examiners is, by section 4071 R. S., invested with a certain amount of discre
tion in the conduct of examinations held under such section, and, while there 
is no express authority therefor, I am of the opinion that such board may, in 
the sound exercise of such discretion permit an applicant to select a number of 
the subjects enumerated in section 407 4 R. S., and write upon such selected 
subjects at one examination, and then complete the list of subjects required by 
section 4074 at a subsequent examination to be taken within a reasonable time 
thereafter. A certificate acquired by an applicant's passing such examination in 
the above manner, would, in my opinion, be valid. In regard to the fee to be 
collected from applicants, under section 4071, I am of the opinion that the board 
of examiners may, in the exercise of their discretion, charge and collect a 
second fee of 50 cents from the applicant upon the taking of the second section 
of such examination. 

Yours very truly, 
u. G. DEX::IIA:'i, 

Attorney General. 
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SCHOOL8-TRA~SPORTATIO~ OF PLPILS. 

September 3, 1909. 

Hox. Joux ·w. ZELLER, ~:>tate Commissioner of Common Schools, Colu;,tbus, Ohio. 
Dr:.u1 Sm:-Your request of even date for an opinion upon the following 

statement of facts, received: 

I 

"'ayne To"'·nship, :\Iontgomery County, has no high school, and is 
situated nine miles from Steele high school, Dayton, and three miles 
from Osborn high school. In the township there are several families 
having children who have passed the Patterson examination. These fam
ilies are so situated financially that they are unable to furnish means of 
transportation for their children to either oi: the above mentioned high 
schools. Query: Can the board of education of \Vayne Township legally 
furnish transportation for such children to either of these two high 
schools? 

In reply, I beg leave to submit the following opinion: The only provisions 
appearing in the school code authorizing boards of education to furnish trans
portation to pupils residing within their jurisdiction are those of sections 3922 
and 3934 R. S. 0., which deal respectively with townships which have centralized 
their schools by suspension of one or more subdistrict schools, and special school 
districts. Section 4029-3 R. S. 0. as amended in lOOth Ohio Laws 74, provides 
for the payment of tuition of pupils in some high school by boards of education 
not maintaining a high school, but no place in this act is there any provision 
which would cover a case such as is presented by your statement of facts. 

I am, therefore, of the opinion that the board of education of \Vayne Town
ship cannot legally furnish transportation for the pupils included by your state
ment of facts. 

Yours very truly, 
u. G. DEX::IIAX, 

A.ttomey General. 

TEACHERS-PROFESSIOXAL CERTIFICATES-REXEWED O~LY BY 
SCHOOL EXA:.\II~ERS Ol<' COLXTY GRANTI~G. 

:.\larch 27, 1909. 

Hox. Eo~1r:m A. Jo:u;s, State COIIli/1 isbiuncr of Common Schools, Columbus, Ohio. 
DEAH Sm:-Your communication is received in which you submit for the 

opinion of this department thereon the following inquiry: 

"Section 4073, Ohio school laws, as amended :\lay 9, 1908, provides 
that certifi(~tes granted for five years and eight years shall be regarued 
as professional certificates and shall lle renewed without examination 
at the discretion of the examining board under specified conditions. It 
further provides that such professional certificates shall be valid in any 
<'otmty in the state. Is it within the discretionary power of the board 
of sehool examiners in any other county than that in which the certifi
cate was originally granted to renew the same at the time of its expira
tion?'' 
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That part of section 4073 which controls the issuing and renewal of five and 
eight year certificates is as follows: 

"County boards of school examiners may grant teachers' certificates 
for * * * five and eight years from the day of examination; * * 
* * * *· All certificates granted for five years, or eight years, shall 
be regarded as professional certificates and shall be renewed without 
examination at the discretion of the examining board, provided that no 
such certificate shall be renewable if the holder thereof has not been 
actively engaged in teaching within the four years preceding. Such 
professional certificate shall be valid in any county in the state. County 
boards of school examiners may at their discretion issue certificates with
out formal exfminations to holders of certificates granted by other coun
ty and city boards of school ex!lminers." 

Considering the special provision in the statute that such professional cer
tificates shall be renewed without examination at the discretion of the examining 
board and that county boards of school examiners may at their discretion issue 
certificates without formal examination to holders of certificates granted by other 
county and city boards of school examiners, I conclude that while the original 
examining board may renew such certificates, this right is not given by the 
statute to county boards of school examiners in counties other than that in which 
the certificate was originally granted. Yours very truly, 

U. G. DENMAN, 

Attorney General. 

BOARD OF EDUCATION-TERM FOR WHICH SUPERINTENDENT MAY BE 
APPOINTED. 

A board of education can cnly appoint a superintendent tor three years and 
cannot by means of resignation, etc., cavse an ttppointment to be made tor a 
longer period. 

May 12, 1909. 

Hox. En::.ruxn A. JoxEs, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR SrR:-Your communication of May 8th received, requesting Qpinion on 

the following question: 

"Can a board of education extend the time for which a superinten
dent in a village school district is appointed, provided they do not 
make the term extend beyond the number of years specified by section 
4017a Revised Statutes, where the original term of such appointee was 
created by such board to exist for the term of three years, and whether 
the same object may be accomplished by the resignation of such su
perintendent during the existence of such term, and his reappointment 
by the board of education for a term of three years, to commence from 
date of such resignation." 

Section 4017a Revised Statutes reads in part as follows: 

"The board Qf education of each village, township and special school 
district, may appoint a suitable person to act as superintendent, * * * 
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for a term not longer than three years. The term to begin within four 
months of the date of the appointment." 
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The evident spirit of the stalute, as expressed by this prov1s1on, was to 
render it impossible for an existing board of education to appoint a superin
tendent for a term of office which would materially extend beyond the term of 
office of such appointing board, and to also prevent such boards of education 
from making such appointments to commence after their retirement form office. 
This is plainly indicated by the clause "for a term not longer than three years, 
the term to begin within four months of the date of the appointment." 

Such a proceeding as is indicated in your inquiry would, in my opinon, 
be directly contrary to the spirit of the statute, as indicated in the above clause, 
and would be an attempt to accomplish indirectly what, under the statute, the 
board has no power to do directly. 

I am, therefore, of the opinion that there is no power in the board of edu
cation of a village school district to make such appointment as is suggested in 
your question. 

Yours very truly, 
u. G. DE:'CIIA:'<, 

Attorney General. 

SCHOOL SUPERINTENDENT-TER:\1 OF APPOINT:\'lENT. 

August 2, 1909. 

Hox. JoHx W. ZELLER, State Commissioner of Common Schools, Columbus, Ohto. 
DEAR SlR:-Your letter of August 2nd is received, in which you submit the 

following to this department for an opinion: 

"On July 6, 1907, a superintendent was appointed in a village dis
trict for a term of two years. On April 10, _1909, the same superinten
dent was apointed for a term of three years, said term to begin on the 
sixth day of July, 1909. Query: Is the latter appointment valid?" 

I beg to call your attention to the latter part of section 4017a Revised Stat
utes, which is in part as follows: 

"The board of education of each village, * * * school district, 
may appoint a suitable person to act as superintendent, * * * for 
a term not longer than three years, the term to begin within four 
montlls ot tile date of appointment;" 

From the above quoted statute you will note that the board of education 
of a villa~e district may not make an appointment for a term longer than 
three years, and that the term must begin within four months-of the date of 
the appointm~;>nt. In the case submitted, the superintendent was appointed for 
three years on April lOth, and took office within four months of said appoint
ment, on July 6, 1909. 

I am, therefore, of the opinion, from the facts submitted to me, that the 
above appointment is valid. . Yours very truly, 

W. H. :\fiLLER, 
Assistailt Attoruey Gcuctal. 
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SCHOOLS-BOARD OF EDl:CATION-PAY::\IENT OF TUITIO~ OF GRAD· 
l:ATES FRD:\1 OTHER THAN FIRST GRADES. 

Boards of education maintaining second grade high schools must pay tuition 
of gracluates at first grade high school for one year. 

Boards of education maintaining t11ird grade high school not required, to 
pay tuition tor tu:o years at a first grade high school, bt~t may elect ana pay 
one year at second grade and one year at first grade. 

August 9, 1909. 

Hox. Jonx W. ZELLER, State Commissione1· of Common Schools, Columbus, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of August 9th, in 
which you submit the following for my opinion: 

A pupils having legal school residence in a village maintaining a 
high school below first grade has graduated and received a diploma. 
Query: Is the board of education of said village maintaining a high 
school of the second grade required to pay the tuition of said pupil at 
some first grade high school for one year, and if maintaining a third 
grade high school, is said village board of education required to pay the 
tuition of said pupil for two years at some first grade high school? 

I beg to call your attention to section 4029-3 R. S., as amended by House 
Bill No. 17, 100 0. L. 74, which is in part as follows: 

"A board of education providing a third grade high school as de· 
fined by Jaw shall be required to pay the tuition of graduates from said 
school residing in the district at any first grade high school for two 
years, or at a second grade high school for one year and a first grade 
high school for one year. A board of education providing a second 
grade high school as defined by law shall be required to pay the tuition 
of graduates residing in the district at any first grade high schoor for 
one year; provided, however, any such board of education maintaining 
a second or third grade high school shall not be required to pay any 
such tuition after the rate of taxation permitted by law for such dis
trict shall have been reached and all the funds so raised are required 
for the support of the schools of said district." 

You will note that the above quoted part of section 4029-3 provides that a 
board of education providing a third grade high school shall be required to 
pay the tuition of graduates at any first grade high school for two years, or 
at a second grade high school for one year and a first grade high school for one 
year, and that a board of education providing a second grade high school is 
required to pay the tuition of graduates at any first grade high school for one 
year, with the following proviso, that no board of education shall be required 
to pay any such tuition after the rate of taxation permitted by law for such 
district shall have been reached, and all the funds so raised are required for 
the support of the schools of said district. 

In the case of a board of education providing a third grade high school, I 
am of the opinion that it is required by law that said board of education shall 
pay the tuition of its graduates at any first grade high school for two years 
or at a second grade high school for one year and a first grade high school 
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for one year, and I do not believe if said board of education decided to pay the 
tuition of its graduates at a second grade high school for one year and a first 
grade high school for one year, ft could be compelled to pay the tuition of 
its graduates at some first grade high school for two years. But, in the case 
of a board of education providing a second grade high school, then said board 
of education must pay the tuition of its graduates at a first grade high school 
for one year. How;;ver, it is understood that in both cases the board of educa· 
tion is not required to pay any sueh tuition after the rate of taxation permitted 
by law for said district shall have been reached and all the funds so raised are 
required for the support of the schools of said district. 

I am, therefore, of the opinion that a board of education maintaining a 
high school of the second grade is required to pay the tuition of its graduates at 
some first grade high school for one year and, if maintaining a third grade 
high school, said board of education is not required to pay the tuition of 
its graduates for two years at some first grade high school, but may elect to 
pay the tuition of its graduates at a second grade high school for one year 
and a first grade high school for one year. 

Very truly yours, 
TJ. G. DEX:\L\X, 

Attorney General. 

COL'XTY Co:\I:.\IISSIOXER AXD :.\TE:\1BER OF BOARD OF EDL'CATIOX-IX· 
Co:\lPATIBLE OI<'FICES. 

August 26, 1909. 

Hox. Jorrx W. 7.ET.LER, State Commissioner of Commoa Schools, Columbus, Ohio. 
DE.\I\ Sm:-Your inquiry of this date requesting my opinion upon the fol· 

lowing question is received: 

Can the offices of county commissioner and member of the board 
of education of a school district within said county be held by the same 
man at the same time? 

In reply, I beg leave to state that I have been unable to find any inhibi· 
tion in the statutes against the holding of these two offices by the same person, 
anc1 the teRt, tlwrefore, to b:" applied in this case is the common law rule of 
tho compatibility of the two offices. 

I am of the opinion that these two offices are incompatible for the reason 
that und!'r section 3969 of the Revised Statutes the board of county commission
ers is empowerecl and required to perform the duties of the board of education 
of any ~dwol rlistrid in their county upan the failure of such board to per· 
form such duties, and upon the board of county commissioners being adviseu 
and satif.;fled of such fact. 

A county commisRioner, therefore, in my opinion, cannot hold the offi(•e of 
member of the board of education of any school district within the county for 
whieh he is such commissioner. 

Yours very truly, 
w. H. :\IILLEU, 

As~istant Atto,·i/e!f (Jf•,,r-ra}. 
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TEACHERS' PENSION FUND. 

A teccher 1cho has taught in high school tor thirty-one years after retiri;~g 
may accept position in another school without forfeiting right in pension fund. 

September 30, 1909. 

Hos. Jonx \V. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR Srn:-I have your request for an opinion upon the following state

ment of facts: 

"A teacher has taught in the Springfield city schools for thirty-one 
years. That teacher now has an opportunity to go to Maryland to teach._ 
Could such a teacher accept such a postion after retiring from teaching 
in the Springfield schools and not thereby forfeit her right in the pen
sion fund of the Springfield school district upon her eventual retirement 
from teaching at any place, said teacher having kept up her two dollar 
monthly payments to said pension fund to the present time?" 

I beg leave to submit the following opinion upon the above statement of 
facts and query. 

The act authorizing and regulating the administration o.f school teachers' 
pension funds is a remedial one and should, therefore, be liberally construed 
and in such manner as wil! produce the most beneficial results for the teachers 
included within its provisions. 

Section 3897d of the Revised Statutes of Ohio reads in part as follows: 

"* * Any teacher shali have the right to retire and become a bene
ficiary under this act who shall have taught for a period aggregating 
thirty years, whether before or after, or partly before or after, the pas
sage of this act; provided, that three-fifths of said term of service shall 
have been rendered in the public schools or in the high school of said 
school district, or in the public schools or high schools of the county in 
which said district is located, and the remaining two-fifths of said term 
of service in the public schools of this state or elsewhere. Each teacher 
so retired 'Or retiring, shall be entitled during the remainder of his or 
her natural life, to receive as pension, annually, the sum of ten dollars 
for each and every year of service rendered as teacher, but in no event 
shal! such pension, paid to any teacher, exceed the sum of three hundred 
dollars in any one year, and said pension shall be paid monthly during 
the school year; but in no event shall such pension be paid to any teach
er until such teacher shall contribute, or shall have contributed, to such 
fund, a sum equal to twenty dollars a year for each and every year of 
service rendered as teacher, but in no event sha]] this sum exceed six 
hundred dollars; but should any teacher retiring be unable to pay the 
full amount of this sum before receiving a pension, the board of trustees 
shall, in paying the annual pension to such retiring teacher, withhold 
on each month's payment, twenty per cent. thereof, until the fuli amount 
as aboYe provided, shall have been thus contributed to the fund; * *·" 

Section 38977! reads in part as follows: 

"Any teacher who shall resign or be removed for cause, as afore
said, shall, upon application within three months after such resignation 
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or removal takes effect, be entitled to receive one-half of the total 
amount paid by such teacher into such fund. * * ." 
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Section :lb97d plainly evidences the intention of the legislature in enacting 
this statute, to reward long and faithful service in the public schools of this 
state and the qualifications necessary to entitle a teacher to such reward are 
plainly stated in the following words: 

"Any teacher shall have the right to retire and become a bene
ficiary under this act tcho sl!all have taught tor a period aggregating 
tllidy years tchether before or after, or partly before or after, the pas
sage of tltis act; provided, that three-fifths of said term of service shall 
have beEn rendered in the public schools or in the high schools of said 
school district, or in the public schools or high schools -of the county 
in which said district is located, and the remaining two-fifths of said 
term of service in the public schools of this state or elsewhere." 

Tlt~ teacher in question has fulfilled the necessary qualifications in regard 
to the service of three-fifths of the required thirty years in the public schools of 
Springfield, and the remaining two-fifths of such service may be carried out, 
under the terms of the statute, either in some other school district of this state 
"or elsezchere." It does not, in my opinion, make any difference if "the re
maining two-fifths" of such service is rendered after the necessary qualifying 
three-fifths service in the Springfield schools. 

I am, therefore, of the opinion that this teacher may retire from service in 
the schools of Springfield and this state and may teach in the public schools of 
another state without forfeiting her right in the pension fund of the Springfield 
school district. This right, however, will not, in my opinon, mature until her 
final retirement from teaching anywhere, and another condition precedent to the 
maturity of such right is the payment by her into the school pension fund of the 
Springfield school district of a sufficient sum to make up the requisite amount 
of six hundred dollars. This sum must be completed before the time at which 
she shall claim her pension and may, in my opinion, be made up by monthly 
payments of whatever amount she may see fit, or by the payment of a lump sum 
at any time before she shall claim such pension; or she may take advantage of 
the following provisions of this section: 

"But should any teacher retiring be unable to pay the full amount 
of this sum before receiving a pension, the board of trustees shall, in 
paying the annual pension to such retiring teacher, withhold on each 
month's payment, twenty per cent. thereof, until the full amount, as 
above provided, shall have be:m thus contributed to the fund." 

HPr·ticn :lS!l771 does not, in my opinion, rule in this case. Thai: section was, 
undon!Jtedly, intended to cover cases where a teacher should, for any cause, 
resign or 1JP removed for cause, before completing the term of service requisite 
to entitle him or her to the pension provided fer by section 3897d. 

Yours very truly, 
u. G, DEX:IIAX, 

Attorney General. 
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TEACHERS' INSTITUTE-PRESIDENT AND SECRETARY :HAY YOTE TO 
ELECT LECTURERS AND INSTRUCTORS. 

October 13, 1909. 

Hox .. Jonx W. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:-Your communication of September 21st, in which you ask my 

opinion on the following question is received: 

"Under section 4086 of the Revised Statutes of Ohio have the presi
dent and secretary of a teachers' institute a legal right to help elect 
lecturers and instructors for such institutes; or, what is their power as 
compared with the three members of the executive committee provided 
for by such section?" 

In reply thereto I beg leave to submit the following opinion. Section 4086 
of the Revised Statutes of Ohio reads in part as follows: 

"A teachers' institute may be organized in any coudy, by the 
association of not less than thirty practical teachers of the common 
schools residing therein, who shall declare their intention in writing to 
attend such institute "' * * such institute shaH elect annually by 
ballot, a president, secretary, and one member of an executive commit
tee. Said member of an executive committee to serve for a term of 
three years; provided, that at the first annual election held after the 
organization of any institute, there shall be elected three members of 
the executive committee, the one receiving the highest number of votes 
to serve for three years; the one receiving the next highest number of 
votes to serve two years; and the one receiving the next highest number 
of votes to serve one year. The president and secretary of the institute 
shall be ex-officio members of the executive committee, and shall act as 
chairman and secretm·y of said committee. * * * It shall be the cluty 
of this executilie committee to manage the affairs of the institute; which 
committee shall enter into a bond, payable to the state of Ohio with suffi
cient surety, to be approved by the county auditor in douhle the amount 
of the institute fund in the county treasury, for the benefit of the insti
tute fund of the county, and conditioned that the committee shal! account 
faithfully for the money which shall come into its possession, and make 
the report to the commissioner of common schools, required by section 
4088, .. .. .. " 

Bouvier defines the phrase "ex-officio" as follows: 

"By virtue of his office," 

and the following definition of the word "member" is found in the Century Dic
tionary, at page 3703: 

·"A part of any aggregate or whole. A person considered in rela
tion to any aggregate of individuals to which he belongs." 

It would appear, therefore, from the above quoted parts of section 4086 R. 
S. 0., anfl definitions, that under this section the president and secretary of the 
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institute are, lly virtu~ of their being sucn officers of such institute, members 
or parts of the executive committee; and it therefore follows that by the latter 
part of the sect.ion it becomes their duty along with the other three members 
of sueh executive committee "to manage the affairs of the institute." 

I am, therefore, of the opinion that the president and secretary of such 
institute, who would, under section 4086, be chairman and secretary of the ex
ecutive committee of such institute, have a legal right to take part and have a 
voice in all the business conducted by such executive committee, and their 
power~. in my opinion, are in no way different, or either more or less exten· 
sive, than those of the other three members of such committee. 

Yours very truly, 
u. G. DEX::IL\.X, 

Attorney General. 

COL"::\"TY Al:"DITOR-::.\IE:\IBE.'l J)OARD OF EDUCATIOX OF VILLAGE DIS· 
TRICT-OFFlCES 1::\"CO..\lPATIBLE. 

October 13, 1909. 

Hox. Joiix "'· ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DL.u: Sm:-Your letter of October 13th, in which you request my opinion 

on the following question, is received: 

"}lay a man holrling the office of county auditor legally serve as 
member of the hoard of education of a village district?" 

In reply thereto, I beg leave to submit the following opinion: 
There is no positive inhibition in the statutes against a county auditor being 

also a member of a villag::! board of education, and the question, therefore, to 
be (]ecided is whether these offices are compatible under the old common law 
rule. 

SePt ion 411-\4 R. S. 0. reads in part as follows: 

"The tr::'uo,nrer shall, annually, within the first ten days of S2p
t:•mlu"r, '''lllP with the county auditor for the precedin~ school year, 
awl for tl•at !lllr;:JoRe shall make a certified statement showin~ the 
;or·,,m,nt o:· .,;on~y rcr·eived, from y;hom, antl on '~':hat account and the 
!IT1Hl1mr lJ:•i:[ :J';t, :?.n(1 for what purpose; he ::;hall pro:ln('e Youchers for 
all paymc•nt~ made; if the auditor, on examination, flntls the statement 
uJHl Yotw;:cn; to l.Je eorrect, he shall give the treasurer a .certificate of 
,,,,, i'at't, whi(•h Hhall, pri"za facie be a diseharge of the treasurer for 

TliP sn:Jillc•t:l!'Jlt to ~:·c:tion 4043 R. S. 0., vassed April 27, 1908, and approved 
on t •lc ~amP (Jay, reads in part as follows: 

'"\Yhen a uenositary has been providPd for the school moneys of 
any tli~tri<·t, at-; authorizeu by section :l!WS of the Revised Statute:; of 
Ohio, the l.Joaru of education of such district may, by resolution duly 
:Hlopted lly a vote of the majority of its members, dispense with a 
treasurer oc the school money belonging to such school di::;trid; and in 



302 

such district the clerk of the board of education thereof shall perform 
all the service, and discharge all the duties and be subject to all the 
obligations that are required of the treasurer of such school district 
by the statutes of Ohio. Whenever such treasurer is dispensed with 
as herein provided, then all the duties and obligations required by the 
statutes of Ohio of the county auditor, county treasurer, or other offi
cer or person, relating to the school moneys of such district, shall be 
complied with by dealing wtih the clerk of the board of education of 
such district. * * *." 

Under the above quoted sections it becomes the duty of the county auditor 
to pass upon the validity of the acts of a board of education, for it is his duty 
under section 4044 to refuse the certificate specified in such section to the 
treasurer of the school district when, in his opinion, any vouchers upon which 
the treasurer has paid out money are illegal, and, therefore, should he be a mem
ber of the board of education upon the validity of whose acts he is required to 
pass by section 4044, he would be in the position of passing upon the validity of 
his own acts. 

I am, therefore, of the opinion that the office of county auditor and member 
of a board of education of a village school district located within the county for 
which he is auditor are incompatible, and that, therefore, a man holding the 
office of county auditor cannot legally serve as member of the board of education 
of a village school district located within the county for which he is auditor. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

SCHOOLS-IN:\'IATES OF COUNTY CHILDREN'S HD:\IE-TUITIO~. 

Inmates of county children·s home are entitled to free tuition in the public 
schools. 

October 14, 1909. 

Hox. J. ,V. ZELLER, Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:-Your communication of September 24th, in which you ask my 

opinion on the following question, is received: 

"Children from the l\Iorgan county children's home situated in 
:Malta, Ohio, some eight or ten in number, have attended the Malta 
school. The l\lalta board of education have presented a bill to the board 
of trustees of said bome for the tuition of these pupils, and demand 
payment. The board of trustees of said home are of the opinion that 
these children are entitled, under section 4013 R. S., to free tuition. 

"Query: Are these children, in your opinion, so entitled to free 
tuition under said section 4013 R. S. ?" 

In reply thereto, I beg leave to submit the following opinion. Section 4013 
R. S. reads in part as follows: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district, including children of proper age who are 
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or may be inmates of a county or district children's home located in any 
such school district, at the discretion of the board of education of said 
school district; • • *." 
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The only question in interpreting this section of the statutes is as to what 
meaning shall be put upon the phrase "at the discretion of the board of educa
tion of said school districts," and I am of the opinion that the discretion here 
given to such board of education is not intended to give them the right to charge 
tuition to pupils coming within the meaning of this section. The section evinces 
the intention that the schools of each district shall be free to all school children 
of proper age, who are or may be inmates of a county or district children's 
home located in any such school district, and the discretion given to the board 
in this section is such as it may exercise in the case of any school child of 
proper age coming within the scope of this section, and pertains to the educa
tional, moral and other qualifications of such children. This discretion is by 
this section given to the board of education in all cases, and if the board were 
empowered under this section to charge tuition for inmates of county or dis
trict children's homes, it would also be possible for them to charge tuition for 
children of school age, "who are children, wards or apprentices of actual resi
dents of the district," for the phrase ''at the discretion of the board of educa
tion" is a limitation upon all of the section that precedes it. 

I am further strengthened in this opinion by the provisions of section 4010 
of the Revised Statutes, which makes it mandatory upon the board of education 
of a school district, upon request by the board of trustees of a county or dis
trict children's home located in said school district to "establish in such home 
* * * separate school, so as to afford to the children therein, as far as prac
ticable, the advantages and privileges of a common school education; * * * 
such schools * * * shall be continued in operation each year * * * at 
such homes * * * not less than forty-four weeks. If the distributive share of 
the school funds to which such school at any ::mch home or asylum is entitled 
by the enumeration of children in the institution is not sufficient to continue 
the schools hereby required, the deficiency shall be paid out of the funds of the 
institution; * "'.'' 

This section shows that it was the intention of the legislature to furni::;h 
free schooling in one of two ways to the children who are or may hP. inmates of a 
county or district children's home. 

I am, therefore, of the opinion that the children of the :\!organ county chil
dren's home are entitled, under section 4013 R. S., to free tuition in the schools 
of the :\Ialta school district, if otherwise qualified. 

Very truly yours, 
U. G. DE~:ll~~. 

Attorney General. 

TUITIOX-BOARD OF EDUCATION-SUSPEXSION OF SCHOOL IX PART OF 
DISTRICT. 

Board of education of tou;nsl!ip district suspending schools in part of dis
trict is not exempt under section 4029-3 fron~ payment of tuition of high school 
pupils residiil{l iil suspended subdistricts. 

October 14, 1909. 

Hox .. T. ·w. Zr:LLr:n. Commissioner of Common Schools, Columbus, Ohio. 
Dr;.rn Sm:-Your communication of September 21st, in which you aslt my 

opinion upon the following question, is received: 
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"Is the board of education of a township school district exempt, 
under section 4029-3 of the Revised Statutes of Ohio, from the payment 
of tuition of its high school pupils, in case the schools of such district 
be suspended, and transportation furnished in only a part of the dis
tricts in such township school district?" 

Section 4029-3 of the Revised Statutes of Ohio, as amended in 100 Ohio Laws, 
reads in part as follows: 

"* * * when the elementary schools of any township school dis-
trict in which a high school is maintained, are centralized, and trans
portation of pupils is provided, all pupils resident of the township school 
district holding diplomas shall be entitled to transportation to the high 
school of said township school district, and the board of education of 
said school district shall be exempt from the payment of the tuition of 
said pupils in any other high school for such a portion of four years as 
the course of study in the high school maintained by the board of educa
tion may include." 

Section .3922 of the Revised Statutes of Ohio as amended in 99 Ohio Laws, 
authorizes boards of education of any township school district to suspend the 
schools in any or all subdistricts in the township, and makes it mandatory upon 
the board, in case of such suspension, to provide for the conveyance of the pupils 
residing "in such subdistrict or sulJdistricts" to a public school in said township 
district, or to a public school in another district, etc. 

Section 3927-2 of the Revised Statutes of Ohio provides for the submission by 
a township board of education of the question of "centralization" of the schools 
of such district to a vote of the qualified electors of such township district. The 
apparent distinction made in the last two mentioned sections of the statutes be
tween the "centralization" of the schools of a township school district, and the 
"suspension" of one or more subdistrict schools in such township district, and 
the fact that the term "centralization" is used in both section 3927-2 and section 
3922 to apply to total suspension of subdistrict schools as distinguished from the 
use of the word "suspension" in said sections to apply to the abandonment of a 
less number of subdistrict schools, leads to the conclusion that in section 4029-3 
of the Revised Statutes as amended, the legislature intends to make a dis
tinction between partial suspension of schools in a township and entire sus
pension by centralization; and I am strengthened in this opinion by the fact that 
any other interpretation of this section would lead to an unreasonable conclu
sion, for if the word "centralization," as used in section 4029-3 supra, were held to 
include townships which had suspended a part only of the subdistrict schools 
therein, we should have a situation where any pupil residing in such township 
school district, and holding a diploma, would be .entitled as a matter of right 
to demand transportation to the high school of said township school district, 
regardless of his residence in or out of a subdistrict in which the school has 
been suspended. This follows from the wording of the section, "all pupils resi
dent of the township school district holding diplomas shall be entitled to trans
portation to the high school of said township school district, etc." 

Such a situation was not, in my opinion, intended by the legislature, and I 
am, therefore, of the opinion that section 4029-3 of the Revised Statutes of Ohio 
as amended in 100 Ohio Laws, page 74, does not apply to township school dis-
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tricts in which a high school is maintained, and in which the schools have been 
suspended in a part only of the subdistricts of such township school district, and 
transportation furnished the pupils residing in such suspended subdistricts. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

BOARD OF EDl.:CATIO~-TUITIO~ OF PUPIL ATTE~DI~G A..."\OO'HER 
SCHOOL UNDER ::.\IILE A:\'D A HALF RULE-LENGTH OF TI:\IE TO BE 
PAID. 

BoCirrl of education maintaining school for eight months nwst pay tuition of 
pupil, who, un<te1· mile and a half rule, attends another school maintained. for 
nine months, tor f!tll period attended. 

October 14, 1909. 

Hox. J. ·w. ZELLeR, Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:-Your communication of October 7th, in which you submit the 

following question for my opinion, is received: 

"If the board of education of a district in which a pupil resides 
maintains a school for eight months in a year,. and the board of educa
tion of a district which he attends under the mile and a half rule, as 
established by section 4022a R. S. 0., maintains a school nine months in 
a year, must the board of education in the district in which said pupil 
resides pay for his tuition in a school which he attends as aforesaid 
for the full nine months?" 

In reply thereto, I beg leave to submit the following opinion. Section 402~a 
R. S. 0. reads in part as follows: 

"\Yhen pupils live more than one and a half miles from the school 
to which they are assigned in the district in which they reside, they are 
entitled to attend a nearer school in the same district, or if there be no 
nearer school in said district, they may attend the nearest school in an
othPr sf'hool district, in all grades below the high school, and in such 
case the board of education in the district in which they reside shall 
be compei!Pd to pay !be tuition of such pupils without an agreement to 
that l'Jiert, ':' c' "·" 

Section 4022-1 R. S. 0. reads in part as follows: 

"EHI)" parent, guardian or other pPrson having charge of any child 
between the ages of eight and fourteen years shall send such child to a 
puhliP, private or parochial school, for the full time that the school at
tended is in session, "l':hich shall in no case be less than twenty-four 
weeks, and said attendance shall begin within the first week of the 
school term, unless the child is excused from such attendance by the 
&uperintendent of public schools, etc. o o o." 

Section 4022a as aboye quoted Pntitles a pupil coming within the proYisions 
or such section to attend a nearer school in the same district in which he re-

20-.1.. G. 
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sides, or if there be no nearer school in such district, to attend the nearest 
school in another school district, in all grades below the high school, and makes 
it compulsory upon the board of education of the school district in which such 
pupil resides to pay the tuition of such pupil in such other school. 

Section 4022-1 makes it compulsory upon every parent, guardian, or other 
person having charge of any child between the ·ages of eight and fourteen 
years, to send such child to a public, private or parochial school tor the full time 
that the school attended is i;~ session. Section 4022-1 thus evinces the intention 
of the legislature that children of the ages specified shall attend school for the 
full school year as that full year is fixed by the board having control of such 
school attended, thereby showing that the legislature took cognizance of the fact 
that the same amount of work might, by the policy of the authorities running a 
school, be made to extend over a longer or shorter period of time in each year, 
and it would, in my opinion, be unjust for the board of education of the school 
district in which a pupil resides who is entitled, under section 4022a, to attend 
a nearer school, not to pay the tuition of such child for the full time which he 
attends such other school, although such other school may continue over a longer 
period in the year. To so interpret the law would result in detracting from the 
benefit which such child would receive from the schooling in such nearer school, 
and I am of the opinion that this was not the intention of the legislature in 
framing section 4022a. 

I am, therefore, of the opinion that the board of education in the district 
in which this pupil resides must pay his tuition for the full school period of 
nine months in the school which he attends, by virtue of section 4022a. 

Very truly yours, 
u. G. DEXli!AN, 

Attorney General. 

SCHOOLS-TUITION-INMATES BAPTIST MISSIONARY HOME. 

Inmates of Baptist missionary home who are children of parents who are in 
foreign countries and thei1' maintenance is provided for by their parents who 
are not residents of Granville school district, must pay tuition to Granville public 
school. 

October 19, 1909. 

Hox. JoHN W. ZELLER, State Commissioner of Oommon Schools, Columbus, Ohio. 
DEAR Srn:-Your letters of September 22nd and October 19th, in which you 

request my opinion on the following question are received: 

"There is located at Granville, Ohio, a Baptist missionary home. The 
inmates of sa,id home are children of parents who are in foreign coun
tries as missionaries. These children are not maintained at public ex
pense, but their maintenance is provided for entirely by their parents. 
The parents are not, and never were residents of the Granville village 
school district. 

"Are these children who are inmates of said home entitled to the 
privileges of the Granville public schools, free of tuition?" 

In reply thereto, I beg leave to submit the following opinion. The section of 
the statutes covering this question is· 4013, which reads in part as follows: 
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"The schools of each district shall be free to all youth between 
six and twenty-one years of age, who are children, wards or apprentices 
of actual residents of the district "' " "·" 
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The question here involved has, I think, been squarely passed upon by our 
supreme court in State ex rei. the German Protestant Orphans' Asylum of Cin
cinnati v. The Directors of School District Xo. 14, :.\Iillcreel{ township, Hamilton 
county, 10 0. S. H8. Although the facts of this case are not given in the re
port, it would seem from the titlz of the asylum itself that the inmates of the 
German Protestant Orphans' Asylum of Cincinnati stood on the same footing as 
do the inmates of the Baptist missionary home at Granville in regard to their 
free admission to the public schools of the district in which such institutions are 
located. 

The holding in the above entitled case is as follows: 

By the court, Held, "that the children, inmates of the German Protestant 
orphan asylum of Cincinnati. are not 'children, wards, or apprentices 
of actual residents' in the school district within which said asylum is 
located, and therefore, under the lOth section of the act of February 21, 
1849, 'for the better regulation of the public schools in cities, towns,' 
etc. (Swan. Rev. Stat. 860), not entitled to gratuitous admission to the 
privileges of the public schools of said district." 

The wording of the lOth section of the act of February 21, 1849, under which 
this decision was rendered, to all intents and purposes is the same as section 
4013 above and reads in part as follows: 

"Admission to said schools shall be gratuitous to the children, wards 
and apprentices of all actual residents in said district, who may be 
entitled to the privileges of the public schools, under the general laws 
of this state; "' "·" 

I am of the opinion, therefore, that under the statement of facts a::; given 
in your request, and under the authority of the above quoted decision of the 
supreme court, the children who are inmatEs of the Baptist missionary home at 
Granville, Ohio, are not entitled to the privileges of the Granville public schools 
free of tuition. · Yours very truly, 

u. G. DE~:U:A~. 
Attorney General. 

BOARD OF EDUCATION-CONSTRUCTION OF NEW BUILDING. 

Bow·a of educatiog may not ente;· into conttact tor construction of new 
building ue(ore bonds have been issued, sold ana money in treasury to credit 
of proper fttnd. 

November 17, 1909. 

Ho~. J. W. Zr::I.LEn, Commissioner of Oo;,z;non Schools, Oolumbus, Ohio. 
Dr::.ill Sm:-1 am in receipt of your communication of even date in "1\'hich 

you submit the following for my opinion: 

":.\Iay a contract be entered into by a board of education for the 
construction of a new building before bonds have been issued, sold, and 
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the money for the same in the treasury to the credit of the proper 
fund, as required by section 2834b of the Revised Statutes, as amended 
:\Iay 9, 1908, 99 0. L. 520?" 

I desire to call your attention to section 2834b, 99 0. L. 520, which is in 
part as follows: 

"The * * " board of education of any school district, shall 
enter into no contract, agreement or obligation involving the expendi
ture of money, nor shall any resolution or order for appropriation or 
expenditure of money be passed by any * * * board of education, 
unless the * * * clerk thereof shall first certify that the money re
quired for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be drawn, or has 
been levied and placed on the duplicate, and in process of collection, 
and not appropriated for any other purpose; which certificate shall be 
filed and immediately recorded, and the same so certified shali not there
after be considered unappropriated until the * * * board of educa-
tion, is fully discharged from the contract, agreement or obligation, 
or so long as the order or resolution is enforced, ana all contracts, agree
ments or obligations, and all orders or resol1ttions entered into or passed 
contrary to the provision of this section shall be void. Provided, that 
none of the provisions of this section shall apply to the contract au
thorized to be made by other provisions of law for the employment of 
teachers, officers, and other school employes of boards of education." 

The above quoted section makes it absolutely necessary, before any contract 
may be entered into for the expenditure of money by a board of education, that 
the clerk of such board shall first certify that the money required for the pay
ment of such obligation is in the treasury to the credit of the proper fund from 
which it is to be drawn, or has been levied and placed on the duplicate and is 
in the process of collection, and not appropriated for any other purpose, and in 
case a board of education enters into such a contract without such certificate, 
such contract is void. 

If the board of education to which your inquiry applies intends to pay for 
the construction of the new building by issuing bonds, it will be necessary for 
the bonds to be sold and the money in the treasury to the credit of the proper 
fund, and a certificate from the clerk of such board to that effect before any 
valid contract for such a building may be entered into by the board, and in no 
event may a contract be entered into by the board of education without a cer
tificate of the clerk to the effect that the money is in the treasury to the credit 
of the proper fund, and not appropriated for any other purpose. 

In conclusion, I am of the ODinion tha,t the board of education may not 
enter into a contract for the construction of a new building without complying 
with section 2834b Revised Statutes. 

Yours very truly, 
u. G. DE:'CIIA;';, 

Attorney General. 
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~IE:\IBER OF COL'"XCIL :\IAY XOT BE :\IE:\IBER BOARD OF EDL'"CATIOX. 

December 24, 1909. 

Hox. Jonx v-.r. ZELLER, State Ccmmissioner of Common Schools, Columbus, Ohio. 
DEAn Sm:-I have before me your letter of December 23rd, in which you sulJ.. 

mit the following for my opinion: 

":Hay a person be a member of a village council and a member of a 
village board of education at the same time?" 

I beg to call your attention to section 196 of the municipal code, which is 
in part as follows: 

"Councils of villages shall be governed by the provisions, so far as 
applicable, of sections " * (• 120 " * * of this act." 

Section 120 of the municipal code is in part as follows: 

"* * * Every member of council shall be an elector of the city, 
shall not hold any other public office or employment, except that of 
notary public or state militia." 

You will note from section 1!)6 of the municipal code that section 120 is 
made to apply to villages as well as cities, and section 120 specifically provides 
that a member of council may hold no other public office or employment except 
the ones enumerated in the statute. 

I am, therefore, of the opinion that a person who is a member of a village 
council may not at the same time be a member of a village board of education. 

Very truly yours, 
u. G. DEX~IAX, 

Attorney General. 
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(To the Various Appointive State Officers) 

(To the Adjutant General) 

OHIO NATIONAL GUARD-LIABILITY OF OFFICER FOR INJURY TO 
HORSE. 

Neither the state nor mouniea officer ot Ohio National Guara is liable to 
lit:eryman tor damages for injury of horse hirea by officer in compliance with 
order of adjutant general, when such injury occurs without fault or neglect of 
officer or of any agent ot state; facts ot this particular case considered,. 

February 16th, 1909. 

Hox. CHARLES C. WEYBRECHT, .Adjutant General, Columbus, Ohio. 
DEAR Sm:-I beg to aclmowledge the receipt of your letter of February 9th, 

in which you request my opinion on the following statement of facts: 

Certain regiments of the Ohio national guard were ordered by the 
adjutant general into camp at Fort Benjamin Harrison, Indiana. The 
general orders providing for said encampment directed that all mounted 
officers should provide themselves with horses and grooms at their own 
expense. The officer commanding the first brigade of the national guard 
entered into a contract with a liveryman whereby the latter was to fur
nish horses for the officer and his staff, and grooms for the care of such 
horses while in camp, all at a certain stipulated price per day for each 
horse. One of the horses so furnished was injured while at camp. 

You request my opinion as to whether the state or the officer, or either, is 
liable to the liveryman in damages for the injury to the horse. 

The information contained in your letter bas been supplemented by verbal 
information given to me by Col. Worthington Kautzman, retired, inspector gen
eral, who states to me that the horse was picketed with other horses used by 
the staff, and while so picketed broke loose and ran away, coming into contact 
with a barbed-wire fence and injuring itself in this manner. 

I am of the opinion that neither the state of Ohio nor the officer so con
tracting with the liveryman is liable to the latter on the above statement of 
facts. In this connection permit me to state the general principles applicable to 
facts of this kind: The law of bailments of this nature is that where a horse 
is hired for a specific use and while being devoted to this use by the bailee is 
injured without fault or neglect of the bailee, the latter is not liable to the bailor 
for such injury; but if the animal is used in a manner substantially different 
from that contemplated by the contract of hire, or if while being used in the 
manner contemplated, is injured by the fault or neglect of the bailee, then the 
latter is liable. In this case it must have been understood by the liveryman 
that horses in camp cannot be housed and cared for in the same manner that 
they could be cared for elsewhere. Furthermore, the grooms furnished under 
the contract were the agents of the liveryman, and the horses, while not actually 
being ridden by the officers were in charge of these grooms. 

It is my conclusion, therefore, not only that neither the state nor the officer 
in question are liable to the liveryman in the particular instance cited, but 
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that there is no liability on the part of the state or its officers for any injuries 
to horses while in camp, under contracts similar to this, occurring without the 
fault or negligence of any of the officers or agents of the state. 

Very truly yours, 
U. G. DEX:ltA~, 
Attorney General. 

OHIO XATIOXAL GUARD-:.\IE::.\IBER KILLED IN SERVICE. 

February 19th, 1909. 

Hox. CH.\RLES C. Wr.YnRECHT, Adjutant General, Columbus, Ohio. 
DEAR Srn:-Your communication of February 9th is received, in which you 

submit the following inquiry: • 

On the 4th of July, 1908, Daniel E. Daly, while on duty with a de· 
tachment of his company, under proper orders, at target practice, was 
sho·t through the head by a bullet which passed through the concrete 
butt, causing his death some eight hom's later. Said Daly was the sole 
support of his mother, Eliza Daly. He also had a sister, Jeanetta Daly, 
living at home. The mother died some six months after the death of 
Daly. Prior to her death, Eliza Daly presented claims to the adjutant 
general for expenses and damages she had suffered by reason of the 
death of her son. The daughter Jeanetta Daly is now pressing the claim, 
alleging she was dependent upon the brother, Daniel E. Daly, for sup
port. Quere: Is Jeanetta Daly the rightful claimant for said damages 
and expenses? 

In reply I beg to say that the said Jeanetta Daly has no legal claim that 
is enforcible against the state. It may be, however, that a moral obligation 
exists. Tf so, the legislature is authorized to make such appropriation as it 
deems proper for her relief. 

I suggest that the claim be presented to the finance committee of the house, 
together with a full statement of all the facts relative thereto, and if, in the 
judgment of said committee, the state is under any moral obligation to recog
nize the claim a specific appropriation for the payment of the same may be 
properly included in the sundry appropriations and claims bill. 

Very truly yours, 
u. G. DEX::I!A::'i', 
Attorney General. 

ADJC'L\XT GEXERAL-APPROPRIATIOX FOR CLERK HIRE-IXCREASE 
OF SALARIES. 

'll'Tierc appi·opriation tor salaries ot clerks specifies amount to be paid same 
may uot Ve increased. 

::.\larch 15th, 1909. 

Hox. Crunu:-; C. \VEYilRECIIT, Adjutant General, Columbus, Ohio. 
DE.m Sm:-You submit to this department the inquiry whether or not it 

woultl i.Je legal to apply the appropriation for clerk hire, carrietl in the ;;cneral 
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appropriation bill, as passed by the late session of the general assembly, to the 
increase of salaries of the chief clerk, the bookkeeper and the stenographers in 
your department. 

In my opinion this application of the funds so appropriated may not be 
made. The appropriation for the salaries of the clerks in your department is 
specified as follows: 

"Salary of chief clerk $1,400.00. 
Salaries of seven clerks at $1,200 each, $8,400. 
Salaries of two stenographers at $720 each, $1,440." 

Section 2 of the appropriation act provides in part that 

"No bills for extra clerk hire in favor of any clerk or clerks while 
drawing salaries from the state shall be allowed froD;J. any amount 
herein appropriated." 

While none of the offices involved in your inquiry are creatures of a gen
eral statute, yet the appropriation bill bas the force and effect of law, and its 
provisions fix the maximum amount receivable by way of salaries therein pro
vided for. In my opinion, the above quoted provision of section 2 is applicable 
to those clerks whose -salaries are specifically fixed by section 1. 

Yours very truly, 
u. G. DE~:HAN, 
Attorney General. 

ARMORY BOARD-COMPENSATION OF MEMBERS-WHEN TO BE 
APPOINTED-STATE MILITAJRY FUND. 

Members of state armory board need: not be appointed unti-l January 1st, 
1910, unless gifts and donations are 1nade to board before that time. Members 
are to serve witho1tt compensation. 

It is not mandatory upon the general assembly to appropriate and divide 
the state military fund. 

March 30th, 1909. 

Hox. CHARLES C. WEYBRECHT, Adjutant General, Oolumb1lS, Ohio. 
DEAR SIR:-Some time ago this department was in receipt of a letter from 

you requesting an opinion as to certain provisions in senate bill No. 37, as passed 
by the last general assembly, being an act to establish a state armory board. 
An authenticated copy of the amended bill having just come into my possession, 
I hasten to take the first opportunity to answer the questions you have pre· 
sen ted. 

You inquire, first, as to when the governor shall appoint the members of 
the board created by the act in question. 

Section 1 of the act provides in part as follows: 

" "' "' o there is hereby authorized and created a state armory 
board, which shall consist of four officers of the Ohio National Guard, 
to be appointed by the governor, by and with the advice and consent 
of the senate, one of whom, as indicated by the governor upon thP. first 
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appointment, shall serve for one year, one for two years, one for three 
years, and one for four years, and upon the expiration of the term of 
each, his and that of his successor, shall, in like manner, be filled for 
the term of four years from and after January 1, 1!!10." 
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Standing by itself this provision is extremely ambiguous, and I am unable 
to say that the language "from and after January 1, 1910," conveys any clear 
meaning whatever. However, the other sections of the act make it clear that 
the act as a whole will not be effective until January 1, 1910. The duties of 
the state armory board, as created by the bill, relate exclusively to the expendi
ture of funds at its disposal under sections 2 and 4. Section 2 authorizes the board 
to receive gifts and donations, while section 4 provides for the cnation, out 
of the general revenue fund of the state, of a "state military fund," which 
shall not be available until January 1, 1910. "Gnless, therefore, gifts and do
nations of land, money or other property shall be offered to the state for 
armory purposes between the present time and January 1, 1910, the state 
armory board, if now appointed, will have nothing to do. 

You inquire further what compensation, if any, is receivable by the mem
bers of the state armory board when appointed. 

Replying to this inquiry, I may say that the act does not authorize the 
members of the board to receive any compensation for their services in this 
capacity, and it seems to be the clear legislative intent that they shall serve 
without reward. . 

Your third question relates to the appropriation and apportionment of the 
"state military fund," to be created under the provisions of section 4 of the act. 

That section makes it the duty of the auditor of state from and after 
January 1, 1910, to credit to the "state military fund," from, the general revenues 
of the state, a sum equal to ten cents for each person who, it shall appear 
from the last preceding federal census, was a resident of this state. It is 
further provided that: 

"The fund herein provided for the support of the organized militia 
of 8hio shall be a continuing fund, and available only for that pur
pose, and shall not be diverted to any other fund or m;ed for any other 
purpoSE', and the general assembly shall annually appropriate and 
divide into two funds the amount authorized by the provisions of this 
act, to be !mown as the 'state armory fund' and 'maintenance Ohio 
::-\ational Guard,' the adjutant general shall pay the per diem, trans
portation, subsistence, incidental expenses of military companies, in
spections and incidental expenses of camp, including hors~ hire, fuel, 
lumber, forage for horses, and medical supplies. 

"From the amount allotted and appropriated as 'state armory 
fund,' the state armory board shall provide armories by lease, purchase 
or construction, as provideu in sections 2 and 3 of this act." 

You inquire specifically whether the duty of the general assembly to ap
propriate anu divide the fund known as the "state military fund" is mandatory. 

In my opinion this duty is not mandatory. One general assembly cannot 
bind another to the appropriation of money; or to the performance of any 
other legislative act whatever, and any session of the general assembly might, 
if it saw fit, refuse either to appropriate the amount necessary to replenish 
the "state military fund" or to divide the latter into its own constituent fnnds. 

Yours very truly, 
u. G. DES)!.\X, 

AttUftlC!J Guwt-al. 
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OHIO NATIONAL GUARD-AUTHORITY TO ORGANIZE :\lORE THAN TWO 
CAVALRY TROOPS-CONTRIBUTING MEMBERS EXEMPT FROM JURY 
SERVICE. 

Adjutant general has not authority to organize more than two troops of 
cavalry tvithin Ohio National Guards. Contributing members are exempt from 
jury service. 

April 21st, 1909 

Hax. CHARLES C. WEYBRECHT, Adjutant General, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of April 21st, en

closing a communication from Col. Charles Hake, Jr., commanding the First 
Infantry, 0. N. G. In your letter you state that two troops of cavalry have been 
organized in this state; that this force is insufficient as measured by the regu
lations of the United States government, and that it is desired to organize 
another troop of cavalry in order to comply with such regulations. 

In my opinion the authority to organize more than two troops of cavalry 
within the Ohio National Guard, does not exist. Section 3033 of the Revised 
Statutes provides in part as follows: 

"The organized militia, !mown as the Ohio National Guard, shall 
consist of * * * not to exceed, * * ~ two troops of cavalry, * * * 
to be organized the same as is now, or hereafter be prescribed, 
for the regular and volunteer armies of the United States * * *. The 
governor is authorized and empowered to change the tactical organiza
tion of the National Guard, or any part thereof, from time to time, to 
make it ·correspond with that prescribed for the regular and volunteer 
armies of the United States and in time of peace the governor shall 
fix the maximum strengtbl of organizations within the minimum and 
maximum limits prescribed by the president of the United States." 

The express limitation of the number of organizations of cavalry imposed by 
the first clause above quoted is conclusive of your question unless the subsequent 
provisions of this section, defining the powers of the governor in the premises, 
overrides such express limitation. The power to change the tactical organiza
tion cannot be invoked for this purpose. As I understand the meaning of the 
term "tactical," it is to be distinguished from "administrative;" you inform ine 
that this is the significance of the word and that in your department a troop or 
company is an administrative unit or organization. 

The power to fix the maximum strength of organizatio!ls imposed upon the 
governor by the above quoted language may not be employed to organize an 
additional troop. This power relates quite clearly to the numerical strength 
of the organizations referred to in the prior clauses of the section and not to 
the number of such organizations. Therefore, tne governor is without power 
to override the express provision of the first clause of section 3033 and it is 
immaterial that in certain cases he has power to conform organizations of the 
National Guard to the regulations of the United States government. 

Col. Hake's inquiry relates to the exemption of contributing members of the 
National Guard from jury service. He states in his letter that the several judges 
in Hamilton county have refused to recognize the certified lists filed under sec
tion 3055 of the Revised Statutes on the ground that said section has been re
pealed. The section in question provides that, upon the filing of certified lists 
of officers, enlisted men, and contributing members, with the clerk of the court 
of the county in which a company or organization is located, 
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"All such * ~ "' contributing members shall, for the ensuing year, 
or until discharged, be exempt from * * * service as jurors." 
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I have been unable to find any act of the general assembly repealing or 
amending this action. I should be pleased to give consideration to any such 
act if the same were cited to me, but in the absence of sucll information I am 
of the opinion that contributing members are entitled to exemption from service 
as jurors and that certificates filed under section 3055 must be received by the 
several clerks of courts and recognized by the courts themselves. 

Yours very truly, 
u. G. DE~CIL\X, 

AttoTizey General. 

0. ~. G.-RETIRED OFFICERS-JURY SERVICE. 

Otfice;·s of Ohio Xational Guard on retired list are not e;rempt from jury 
sen· ice. 

June 23rd, 1909. 

Hox. Cn.\nLES C. 'iVEYnnECHT, Adjutant General, Columbus, Ohio. 
DEAR SIR: -I acknowledge receipt of your letter of June 21st, enclosing a 

communication from ::\lajor Charles T. Atwell, retired, in which he inquires 
whether officers of the National Guard on the retired list are exempt from jury 
duty, under section 3055 Revised Statutes. 

You desire my opinion with respect to the question submitted by :\Iajor 
Atwell. Section 3044 R. S. provides in part that 

"the officers of the Ohio National Guard, excepting as provided for in 
'' " "' section 3049, shall serve during good behavior and faithful 
performance of duty * * *." 

Section 3049 R. S. provides in part that 

"an officer may be honorably discharged by the commander-in-chief 
0 

'-' ''· Any commissioned officer who shall have served as a member 
of the Ohio National Guard for a period of ten years, five of which 
shal! have been as a commissioned officer, may, at his own request, 
be placed upon the retired list "' * *. Officers so retired shall receive 
no compensation for their services except as hereinafter provided, but 
ghall be permitted to wear the uniform of the grade upon which re· 
tirerl, on all occasions of ceremony; provided, that all officers M retired 
may, in the discretion of the commander-in-chief, be detailed upon duty 
other than in the command of troops, and when so detailed, they shall 
receive the same pay and allowance as officers on the active Jist detailed 
or employed under like conditions." 

Section :.;u;;;:; Revised Statutes provides that 

"a certifie!l list of officers, enlisted men and contributing members shall 
he file!l by the commanding officer of each company, troop and battery, 
with the clerk of the court of the county in which such company or or
~anization is located. Such lh:;ts shall be filed on or before the first 
day of Oetcber in each year, and all such officers, enlisted men and 
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contributing members shall, for the unsuing year, or until discharged, 
be exempt from labor on the public highways and service as jurors." 

The provision for a retired list has been incorporated in section 3049 by 
amendment since the revision of the title by the act of April 28th, 1886, 83 
0. L. 95. As included within the said act of. revision, section 3049 provided 
merely for the honorable discharge of line and staff officers. Section 3044 as 
included within the same act provided that the term of service should be five 
years, unless the officer were sooner discharged. It is clear that the provision 
of section 3055. which has not been amended since 1886, did not then apply to 
officers discharged under section 3049, and that the intention then was to extend 
the exemptions created by the former section to officers in active service only. 
Upon consideration of all the aforementioned sections in their present form, and 
having regard to the legislative history thereof, it is my opinion that officers 
on the retired list are not entitled to exemption from jury service under sec· 
tion 3055. Therefore, the commanding officer of each company should not in
clude the names of any such retired officers in the certified list filed annually 
by him, under section 3055, even if the names of such officers could properly 
be included in such list, as being attached to any "company, troop or battery," 
which it seems to me is not the case. 

Yours very truly, 
u. G. DEX::UAX, 

Attorney General. 

SQUIRREL HUNTERS-NAMES MUST BE RECORDED IN OFFICE OF 
ADJUTANT GENERAL BEFORE MAY 9, 1908. 

July 28th, 190:J. 

Hox. CHARLES C. WEYnRECIIT, Acljutant General, Columbus, Ohio. 
DEAR Sm:-I beg1 to aclmowledge receipt of your letter of July ~3rd, in 

which you submit the following for my opinion: 

"l\Ir. Charles Ford, of Mainville, Ohio, was captain of a company of 
'Squirrl H11nters' from Warren County, when Governor Tod requested 
that all rolls of the different companies be sent in for record. :\fr. 
Ford failed to do this. He has now sent in this roll for record, together 
with his claim for 'Squirrel Hunter' pay. Query: Consiflering the 
fact that he was the captain of this company, may he legally be paid 
'Squirrel Hunter' pay and have the names of his men placed upon 
the rolls?" 

I beg to call your attention to the opm1ons rendered by this department 
under date of June 30th, 1908, and July 1st, 1909, to the adjutant general's de
partment, in which it has been held by this department that the only classes of 
individuals who are entitled to "Squirrel Hunter" pay under joint resolution 
'No. 76, adopted May 9, 1908, 99 0. L. 639, are as follows: 

First. Those whose names were, at the time of the adoption of the reso
lution, reported on the files of the adjutant general's office. 

Second. Those whose names were not so recorded at the date of the 
adoption of the resolution, but who held certificates of service and discharge 
from Governor Tod. 
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I am, thuefore, of the opinion, since no such roll was recorded in the 
office of your department on or before :\lay 9, 1908, and since the present appli
cants do not present a certificate of discharge from Governor Tod, that such ap
plicants do not come within the classes specified in joint resolution No. 76, 
adopted :\lay 9, 1!\08 ( 99 0. L. 639). It is to be regretted that th~ general assem
bly by the above resolution limits the paying of "Squirrel Hunters" to the two 
classes I have set out, as there is no doubt that all the "Squirrel Hunters" 
should be entitled to the same benefits. 

Yours very truly, 
,v. H. :\!ILLER, 

Assistant Attorney General. 

REGULATIONS BY WHICH OHIO NAVAL ::\IILITIA IS GOVERNED. 

October 16, 1909. 

Hox. Cn.\RLES C. '.VEYBREC'HT, Adjutant General, Columbus, Ohio. 
DEAR Sm:-You have submitted to this department for an opinion thereon 

the following inquiries submitted to you by Lieutenant Clifford B. Haskins, com
manding the Second Ohio Naval Militia: 

(a) Is the Ohio naval militia a part of the Ohio National Guard? 
(b) Is the Ohio naval militia governed by the articles of war or 

by the articles for the government of the navy? 
(c) Do lhe regulations for the government of the Ohio National 

Guard apply to the government of the naval militia, except when there 
is nothing in the regulations for the government of the navy and the 
articles for the government o[ thenavy which covers the cases in ques
tion? 

Of the three questions submitted by Lieutenant Haskins, the first is so gen
eral that I find myself unable to answer it. I assume, however, that the lieu
tenant desires to lmow wllether or not tlle Ollio naval militia is a part of the 
Ohio national guard respecting the government thereof as inquired about in the 
Hmainin~ two questions submitted by him. These two questions may be 
answt>recl to~ether by applying to their solution the provisions of section 12 of 
the ad found in !l2 0. L. 109, section 36, 17 Bates' RevisPcl Statntes, which is 
aq follov:h: 

"The l'cmmander-in-chief is hereby authorized to make such rules 
ancl regulations from time to time as he may deem expedient for the 
·~nwrnm('nt and instruction of the naval militia, but such regulations 
Hhall l'onform to this act and as nearly as practicable to those governing 
the rnitecl States navy; and when promulgated they shall have the 
~ame force and effect as the provisions of this act. The naval militia 
shall he subject to the articles and regulations for the government of 
the rnitecl States navy, and to the same extent as, and under the eame 
drcumstances as members of the national guard as subject to the arti· 
cles of war and regulations for the government of the Cnited States 
army. When not otherwise provided for the naval militia shall be 
governed by the provisions of the military code as applied to the na
tional guard." 
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Under the above quoted section it is apparent to me that the government of 
the Ohio naval militia is regulated as follows: 

1. By the provision of the act creating and regulating the naval militia 
of the state of Ohio above cited, such provisions, when inconsistent with any 
regulations, govern, to the exclusion of such regulations. The words "this act," 
as used in se<;tion 12 above cited, refer to the act in 92 0. L. 109 and not to the 
remainder of that title and chapter relating to the organization of the militia of 
the state. 

2. By the regulations, if any, adopted by the commander-in-chief, particu
larly for the government of the naval militia in section 12 above quoted. 

3. By the articles and regulations for the government of the United States 
navy-not the articles of war adopted for the government of the United States 
army. 

4. In the absence of any rules or regulations, except by virtue of the spe
cific provisions of the naval militia act, any rules and regulations made by the 
commander-in-chief or any appropriate provisions of the articles and regulations 
for the government of the United States navy, the naval militia is to be gov
erned by the regulations for the government of the Ohio national guard, as pro
vided in the last sentence of section 12 above quoted. 

It is quite evident that such regulations of the Ohio national guard do not 
apply when inconsistent with any of the other rules and regulations above 
described, and, generally speaking, may only be said to be applicable in the 
absence of any other provision governing a particular case. 

Lieutenant Haskin's inquiry does not seem to call for an answer more 
specific than above outlined. 

I trust that by applying the principles herein stated to particular cases, all 
questions arising in the-administration of the naval militia may be readily solver]. 

Yours very truly, 
u. G. DE:I'MAN, 

Attorney General. 

OHIO NATIONAL GUARD-JURY SE!RVICE OF CONTRIBUTING ::\IE:\1:BER. 

Contributing members of the Ohio national guard are exempt from jury ser
vice. 

October 27, 1909. 

Hox. CHARLES C. WEYDRECHT, Adjutant General, Columbus, Ohio. 
DEAR Srn:-You ask whether persons enlisted as contributing members of 

organizations of the Ohio national guard, as provided in section 3039 R. S., are 
exempt from service as jurors. 

Section 3039 R. S. provides as follows: 

"In time of peace the officers commanding companies, troops, bat
teries, and detachments of the hospital corps may enlist contributing 
members, not to exceed one hundred and fifty. Such members shall be 
subject to such contributions, dues and services as may be· ordered by 
the council of administration of the respective organizations, but the 
dues of such members shall in no case be less than five dollars each, per 
annum, and the whole number of active and contributing members be
longing to the active militia in any county, shall not exceed fifteen per 
centum of the voting populaticn of such county." 
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Section 3055 R. S. provides as follows: 

"A certified list of officers, enlisted men and contributing members 
shall be filed by the commanding officer of each company, troop and 
battery, with the clerk of the court of the county in which such com
pany or organization is located. Such lists shall be filed on or before 
the first day of October in each year, and all such officers, enlisted men 
and contributing members shall, for the ensuing year, or until dis
charged, be exempt from labor on the public highways and service as 
jurors." 
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In the case of Hall v. Burlingame, 88 :.\Iich. 438, it was held that a law ex
empting from jury duty and poll tax "contributing members in each company 
and battery of state troops" is constitutional. The court say: 

"It is the province of the legislature.to determine the qualifications 
of jurors, and to provide who shall be exempt. It is not the province 
of the courts to say that these exemptions, or any of them, are against 
public policy, so long as the right of trial by jury is maintained. This 
duty belongs to the legislature, a co-ordinate branch of the government. 
With the wisdom of such exemptions courts are not concerned." 

In the case of Albert v. White, 83 l\Id. 297, it is held that: 

"An honorary member of any legally organized voluntary company 
of the militia of the state, is, by virtue of section 22 of the act of 1870, 
chap. 182, entitled to exemption from jury duty for the period of one 
year from the date of his certificate of membership, provided the same 
be filed with the clerk of the court before the drawing of the jury." 

In the case of ::.\liller v. Commonwealth, SO Ya. 33, it is held that a con
tributing member of a volunteer military company, "The Danville Grays," who 
has complied with the statute in such case provided, is exempt from such service 
ll.S a juror and it is held by the court that inasmuch as a list of those members 
who are exempt was regularly left with the clerk of the courts by the chief 
officer of the military company, as provided by law, "a person exempt by law 
from service on a jury, is in like manner exempt from being summoned to serve 
on a jury." 

In King v. State, 90 Ala. 612, it is held that: 

"Exemption from jury duty, granted by statute, to the members of 
'The Alabama state troops,' is conclusively proved by the certificate 
of the commanding officer of the particular company." 

In ex parte Will, 61 Cal. 121, the court held that one who has served in the 
organized militia of the state for seven years and who has received from the 
adjutant general a certificate to that effect, is exempt from jury duty under sec
tion 1936 of the political code. 

In Dunn v. The People, 94 Ill. 120, it is held that an act exempting an 
active member of a company of the state militia from serving upon juries is a 
valld and constitutional law. 

In Stewart v. State, 23 Ga. 131, the court recognized the exemption of mem-
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bers of militia organizations, but hold that such exemptions are to be strictly 
construed and that honorary members are not exempt from jury duty unless 
specifically made so by the provisions of the act. 

The only exception to this list of decisions which I have been able to find 
is contained in Green v. State, 15 Tenn. 708, in which case a militia act is de
clared unconstitutional for a number of reasons, one reason being that the ex
emption of active and honorary members of militia companies from jury duty 
was invalid because the limitations as to the number of persons who could be
come members of such companies prevent a large class of citizens from the choice 
of bringing themselves within the class which was exempted from jury duty by 
such act. 

In addition to the cases above cited, all the opinions of previous attorneys 
general upon this question have held that contributing members of organiza
tions of the Ohio national guard are exempt from jury duty. See Opinions of 
the Attorneys General of Ohio, vol. 2, page 334; vol. 3, pages 248, 382; vol. 4, 
page 164; vol. 5, page 310; and Opinions of the Attorney General for 1905, page 
140. 

I am, therefore, of the opinion that contributing members who comply with 
the provisions of sections 3039 and 3055 of the Revised Statutes are exempt from 
service as jurors. 

Yours very truly, 
u. G. DEXMAX, 

Attorney General. 

WHETHER THE OHIO NAVAL MILITIA IS A PART OF THE OHIO NA
TIONAL GUARD FULLY DISCUSSED. 

November 3, 1909. 

GEXER~L CHARLES C. WEYBRECIIT, .Aajutant General, 0ol1tmbus, Ohio. 
DEAR Sm:-You request my opinion upon further inquiries presented by 

Lieut. C. B. Haskins, commanding 2nd battalion, Ohio naval militia. The lieu
tenant desires that my former opinion be supplemented by a more definite answer 
to the first question asked in his former letter, viz., "is the Ohio naval militia a 
part of the Ohio national guard," and mentions another particular in addition 
to those enumerated in his prior inquiry in which this question becomes of im
portance, viz., does section 4 of the act in 100 0. L., 25:27, apply to the Ohio 
naval militia? 

Upon careful consideration of the main question submitted by Lieutenant 
Haskins I still find myself unable to return a complete and satisfactory answer 
thereto. I shall endeavor, however, to be as specific as possible, in view of the 
conflicting and ambiguous provisions of the statutes relating to military affairs. 

Article III, section 10 of the constitution provides: 

"He (the governor) shall be commander-in-chief of the military 
and naval forces of the state 0 0 o." 

Article IX, section 1, provides: 

"All white male citzens 0 0 "' shall be enrolled in the militia, 
and perform military duty in such manner "' * "' as may be pre
scribed by law." 
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Section :J023 R. S., being the first section of the title relating to militia and 
military affairs, provides: 

"The militia of this state shall be divided into two classes, the or
gani-zed militia to be known as the Ohio national guard, and the Ohio 
naval mlitia, and the remainder to be known as the reserve militia. 
Every able bodied male citizen " "' '' shall be enrolled in the militia 
and perform military duty, in the manner hereinafter prescribed." 

Chapter II, of title 1u purports to relate to the organization of the or
ganized militia. Section :J033 Revised Statutes, however, provides simply for 
the organization of the "organized militia known as the Ohio national guard." 

Section 3056-6, which has l:)een properly placed by the publisher in said chap
ter, provides that: 

"There shall be allowed in addition to the companies of the national 
guard of the state of Ohio 
of naval militia * *." 

Section 3034 R. S. provides that: 

not more than eight companies 

"The Ohio national guard may be ordered by the governor to aid the 
civil officers to suppress. or prevent riot or insurrection or to repel or 
prevent invasion." 

Section 3056-21 R. S., being section 16 of the act providing for the or
ganization of the naval militia is to the effect that: 

"All male citizens of this state * * * who are engaged in the 
navigation of the waters of the state shall bP. enrollP.d in the naval mi
litia and perform military duty in the manner hereinbefore prescribed 

* *." 

Chapter 3 of title 15 purports to provide for the discipline and government 
of the organized militia. Section 3057, the first section thereof, is limited how
ever to "the national guard," and all the provisions of that chapter, among 
which is that authorizing the publication of regulations (sec. 3058) seem to re
late exclusively to the national guard. 

Section :l0ii6-17 authorizes the commander-in-chief to make rules and 
regulations for thp government of the naval militia. 

Cha11ter 4, of title 15 purports to relate to the uniform, arms, drill and pay 
of the or~anized militia. The first seetion thereof, section 3070 R. S., refers 
wholly to the Ohio national guard, while section :w:l6-10 of the naval militia 
a!'t. and :-,nc·c·PPcling sedions provides for uniforms and pay of that braneh of 
the organized militia. 

ClwptPr :; of title 15 purports to contain miscellaneous provisions relating 
to the organized militia, and upon examination of section 30Sti and succeeding 
Elections I am satisfied that all of them were intended to apply to both branches 
therf'of. 

From an examination of these related sections, I am satisfied that, properly 
speaking, the Ohio naval militia is not a part of the Ohio national guard. The 
rnlPs ancl rPg·nlationR of the latter do not apply to the former, hnt thP c·ow
mancler-in-ehil'i' llas tlle same authority \VIth respect to the formulation of rules 

:!1-.l. G. 
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and regulations for the naval militia as that which has been exercised with 
respect to the national guard. The naval militia is subject to the supervision 
and control of the department of the adjutant general and in many practical 
respects is to be administered in the same manner as the national guard is 
governed. 

The two subdivisions of the organized militia have, however, been so loosely 
treated by the general assembly that I do not feel warranted in saying that 
there might not be some rEspect in which the Ohio naval militia might be gov
erned by laws purporting to relate only to the Ohio national guard. Such laws 
would not be necessarily unconstitutional and would have to be given effect if 
their meaning could be ascertained. 

With the general statement therefore that, broadly speaking, the Ohio naval 
militia is not a part of the Ohio national guard, and the remark that in con
struing statutes, that construction should be adopted which would regard the two 
branches of the service as independent, I feel obliged to dismiss this inquiry 
without more definite answer. 

That "the state military fund" provided by section 4 of 100 0. L. 25-27 and 
particularly the subdivision thereof known as "maintenance Ohio national guard" 
may not be applied to the payment of the expenses of the Ohio naval militia 
seems very clear to me. Not only is the reference therein to the "Ohio national 
guard," but the items of expense incurred in the last clause of the first para
graph of the section are those ordinarily incurred by military forces as dis-
tinguished from naval forces. 

It is my opinion, therefore, that the adjutant general may not devote any 
of the fund referred to, when the same becomes available, to the payment of 
any expenses of the Ohio naval militia. 

Yours very truly, 
u. G. DENli!AN, 

Attorney General. 

SHERIFF OR MAYOR MAY CALL OTHER TROOPS THAN THOSE LOCATED 
IN COUNTY OR CITY. 

September 10, 1909. 

Hox. CHARLES C. WEYBRECHT, Adjutant General, Columbus, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of your letter of September 1st, 

in which you request my opinion upon the following question: 

"Referring to section 3096 R. S., is it understood that the sheriff 
of a county may C'all troops from another county and the mayor of 
any municipal corporation may call troops other than those located in 
his own city?" 

In my opinion, any of the civil authorities mentioned in your letter may 
call out troops from any locality in the state. The commander-in-chief, under 
the general scheme of the military laws of this state, may call out any number 
of troops, while a strict construction of section 3096 would seem to limit the 
power of the civil authorities mentioned therein, to a single regiment. The 
question of the number of troops which may be called out is not, however, 
raised in your question and the same is not now passed upon. I am unable 
to find, however, any limitation as to the locality from which troops may be 
called. 
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Section 3096 R. S. in full is as follows: 

""Whenever, in any county, there is a tumult, riot, mob, or any 
body of men acting together with intent to commit a felony, or to do 
or offer violence to person or property, or by force and violence to break 
or resist the laws of the state, or there is reasonable apprehension 
thereof, the commander-in-chief, the sheriff of the county, the mayor of 
any municipal corporation therein, or a judge of any court of the state 
or Gnited States, may issue his call to the commanding officer of any 
regiment, battalion, company, troop, or battery, to order his command, 
or any part thereof, describing the same, to be and appear, at a time and 
place therein specified, to act in aid of the civil authority." 

3:23 

An examination of the related sections, sections 3096a, 3097, 3098 and 3099 
R. S., discloses no provisions which might tend to modify or limit the mean· 
ing of the language above quoted, which, standing by itself, is susceptible of 
the meaning above set forth, and that only. 

Yours very truly, 
u. G. DEX~IAX, 

Attorney General. 

0. N. G.-CONTE~'IPT OF COURT-REARREST AFTER RELEASE BY 
HABEAS CORPUS. 

A -rearrest after release on writ of habeas corpus is not contempt when 
superior court in another case holds oonrt granting writ had no ju-risctiction. 

November 12, 1909. 

Hox. Crr.\RLES C. WEYBRECIIT, Adjutant General, Columbus, Ohio. 
D~>AR Sm:-You have requested my opinion on the following statement of 

facts submitted by Captain Arthur S. Houts, 5th lnft. Ohio national guard: 

One William Kuchta, a minor, enlisted in the Ohio national guard. 
After serving for some time as a private he became dilatory in the 
matter of drill to such an extent as to necessitate dis>ciplining him. 
He was tried and convicted for failure to attend drill at summary court
martial. He was sentenced to a short term of imprisonment. To re
lease him from this imprisonment an effort was made by his father 
'vlto made an application for that purpose to the common pleas court 
of Cuyahoga county. That court refused the writ and remanded the 
prisoner. (In re Kuchta 8 N. P. n. s. 613.) 

The father prosecuted error to the circuit court, where the judg
ment of the common pleas court was reversed and the young man was 
ordered released. The military authorities then caused error to be 
prosecuted to the supreme court, wherein the circuit court was re
Yt>n;e•l and the decision of the common pleas court was affirmed fol-
lowing the case of ::\IcGorray v. ::\Iurphy, 54 Bulletin 240, 80 0. S ....... , 
decided June 8, 1909. 

"'bile this case was pending in the supreme court, Kuchta was ar
rested by the military authorities and tried at a field court-martial for 
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the offense of fraudulent enlistment. He was convicted thereof and 
again sentenced to imprisonment. The common pleas court released 
him therefrom by habeas corpus. Xo further proceedings have been 
had in this matter. 

Query: ::.\fay Kuchta be rearrested and imprisoned under his sen
tence for fraudulent enlistment without subjecting any of the authori
ties causing him to be so arrested or arresting him to the penalties 
of contempt of court? 

The rule applicable to the subject of contempt of court is that refusing to 
obey an order of court made without jurisdiction does not render the person 
so refusing liable for contempt. 'i Am. & Eng. Enc. of Law, page 56 and cases 
cited. In re Grear 9 0. D. 299. 

The distinction is here to be observed between a void order and one which 
is merely erroneous. 'Vant of jurisdiction of the subject-matter or the person 
renders an order absolutely void and of no effect within the meaning of this 
rule. In case jurisdiction in both these respects has been acquired, however, 
mere error in the proceeding, resulting, say from a false conclusion of facts on 
the part of the court, will not avoid its order in this respect. 

It remains, therefore, to inquire what the effect of the order of release 
granted by the court under the writ of habeas corpus in the second case brought 
by the father of young Kuchta was. 

It has been unequivocally held in the two cases mentioned in the state
ment of facts, McGorry v. Murphy and in re Kuchta, that the state courts are 
without jurisdiction to inquire into the validity of the sentence imposed by a 
court-martial when the latter is shown to have had jurisdiction to try the 
alleged offender. On the above statement of facts the whole question before 
the court in the second habeas corpus proceeding was the validity of the sen
tence, the jurisdiction of the court-martial not having been challenged. 

The ordinary rule as to the effect of a discharge upon habeas corpus is that 
the original cause of prosecution against the prisoner thereby becomes res 
judicata, and other proceedings founded upon the identical cause of prosecu
tion are at least void, and under some circumstances, might doubtless amount 
to a contempt of the court issuing the order of release. However, where the 
court had not jurisdiction of the subject·matter or of the person and conse
quently had no power to issue the order of release, the latter is a nullity and 
the prisoner may again be confined. Cornielison v. Toney, 12 Ky. Law Re
porter, 746; Splading v. People, 7 Hill (N. Y.) 301, 6 Am. Dec. 290. 

On the foregoing authorities, which by no means exhaust the decisions 
which might he collated in support of the principles on which they are cited, I 
conclude that the order of the common pleas court releasing young Kuchta from 
imprisonmEnt under his second sentence was, in the light of the subsequent de
cision of the supreme court, absolutely void and of no effect, and that his re
arrest and imprisonment could in no wise be a contempt of court. I am 
strengthened in this conclusion also by the fact that to insist that error pro
ceedings-quite pro forma in view of the decision of the supreme court-be 
instituted and a reversal secured before the rearrest of the prisoner could be 
sanctioned, would be to insist upon a vain thing, necessitating considerable ex
pense, and I do not believe that any court would tal{e such an attitude. 

Yours very truly, 
u. G. DEX::IL\X, 

Attorney General. 
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(To the Superintendent of Banks) 

TRCST CO:\IPA:-:Y-SECt'RITIES DEPOSITED BY. 

Pcr.W>Ii£11 uiiHtyauc: uot<·s u!U!J be tlriJOs<tcrl trit/1 f,·casilr£i of 1;/ate bjj su{P 
deposit anti trust coulpa;lics to secuif' trust busi,,css llilllr,- sectio,l :IS21a; such 

nrJte.~ ;,wy not be so !lepusitcrl l!!J tn•st u.illlJU•IlJ Oi!/fltli:erl unrl£ r p,-orisio!ls of 
ur:t in !J9 o. L. 269. 

January 4th, 1909. 

Hox. B. B. SEY~IOl'H, Superintendent of Baul.:s. Golu1111JIIS, Ohio. 

DE.\B Suc-l have the honor to ac!{nowledge a request from you for an 
official cpinion upon the question whether trust companies may d:cpcsit mort
gage notes with the treasurer of state as security for tbeir trm;t business. 

Replying thereto, I beg to say the qmstion presented does not specity 
whether the same relates to a trust company sought to be organized and in
corporated pursuant to the provisions of the act of the general a~s:mbly, ap
proved :\lay uth, 1908 ( 99 0. L. 269-296), or whether it pertains to a trust com
pany at present organized under section 3821a of the H.evised Statutes. 

Section 69 of the first mentioned act provides that: 

"The full amount of such deposits so to be made by any sttch cor
poration may be made in bonds of the Cnited States or of the state of 
Ohio, or of any municipality or county within said state, or in any 
other state, or in the first mortgage bonds of any railroad corporation 
that for five years last past haH paid dividends of at 1< ast 3 per cent. 
on its common stock." 

The fore~oin~ would forbid the acceptance by the treasurer of state of 
"mortgage notes," meaning thereby mortgages en real £State in this state· PX· 
ecuted by other corporations or individuals. He is permitted to ac~cpt the first 
mortgage bonrls of any railroad <'orporation that fot· five years last past has paid 
dividends of at least 3 per cent. on its common stoek. 

If I am to understand that the tru~t eompanv waH one organized under 
rrdion ::~21n R. S., it would be permitted to depcsit with the t rea>urer of 
Htate 'e<·urities of the following chara!'tf'r, to-wit: 

"Any of tho authorized loans of the l'nited States or of the state 
of Ohio, or cities, counties, or townH of this Htate, or of the stocks or 
honcls of any state in the Cnion that has for five years preYious to 
:-m<·h investments being macle, regularly paid the interest on its legal 
lJOncled debt. in lawful money of the t:'nited States. or cities, countie:; 
or towns of such statf'H which Hhall have so p:ticl the interest on the 
leg-a! l;onded debt of sueh citieH, countieH, towm;, or stocks of n.ttional 
hankH organized within this state, or the first mortgage bonds of any 
railroacl r·cmpany within the statecl above nam~ cl, which baH p:-;tahliHllf'cl 
an<! vaicl regular dividends on itH ;;toe!< for five years nf'Xt pn•e••clill!; 
Hu<'h loan or investment, < t' first mortgages on real estate in this state 
or of in<lividuals with a •.ufficiPnt ]JlPd;:!' of any of tlw rfore~aitl 
:-;P:·uritiu;." 
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The foregoing, you will see, includes mortgage notes which were permitted 
under section 3821a R. S. 

Yours very truly, 
u. G. DEX:IfAX, 

Attorney General. 

BANK Cm1PLYING WITH ACT IN 99 0. L. 269 NEED NOT CHANGE PAR 

VALUE OF SHARES OF STOCK. 

January 14th, 1909. 

Hox. B. B. SEY:Iroun, Superintendent of Banks ancl Banking, Columbus, Ohio. 
DEAR Sm:-Your communication of January 8th is received, in which you 

submit the following inquiry: 
Shall a commercial .bank, trust company savings bank or safe deposit com

pany incorporated before the passage of the act regulating the organization 
of banks and the inspection thereof, and whose shares of stock are for $50.00 
only, be required to change the amount of its shares to $100.00, as provided in 
section 2 of said act, before availing themselves of the privileges and powers 
conferred by said act? 

In reply I beg to say the provision in paragraph d of section 2 of the act; 
in my judgment, only applies to those banks which incorporate under the pro
visions of the act, and th·at banks heretofore incorporated who desire to avail 
themselves of the privileges and powers conferred by the act are not required 
to change the amount of their shares of capital stock if they be in denomina-
tions other than $100.00 each. · 

Yours very truly, 
U. G. DEXllfAX, 

Attorney General. 

TRUST COl\1PANIES ORGANIZED UNDER ACT IN 99 0. L. 269 MAY NOT 
DO REAL ESTATE OR FIRE INSURANCE AGENCY BUSINESS. 

February 9th, 1909. 

Hox. B. B. SEY:IIOL:R, Superintendent Department of Banks ancl Banking, Co
lumbus, Ohio. 
DEAn Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

"I would respectfully ask for your opinion as to whether a trust 
company organized under 'the Thomas law' would be permitted to have 
included in its incorporated rights that of soliciting real estate for sale 
and advertising the same, renting and leasing on commission and doing 
all of the business of a real estate agent and of soliciting as agent and 
writing fire insurance." 

The Thomas law does not expressly grant the power to deal in real estate, 
or to do all of the business of a real estate agent, or to combine the further busi
ness of conducting a fire insurance agency, or to act as agent for fire insurance 
companies. The rule of law is well settled that corporations have such powers, 
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ana sucll only, as the act creating them confers; and are confined to the ex· 
ercise of those expressly granted, and such incidental powers as are neces· 
sary for the purpose of carrying into effect powers specifically conferred. 

I am therefore of the opinion that the right of soliciting real estate for 
sale and advertising the same, renting and leasing on commission and doing all 
of the business of a real estate agent, or of soliciting, as agent, and writing 
fire insurance, cannot b;: united with that of a banking corporation. They are 
not necessary nor convenient powers, which a corporation incorporated under 
the Thomas law might have in order to carry into effect those expressly granted 
to accompish the purpos s of its creation, and should, therefore, be denied. 

Yours very truly, 
u. G. DE.~CilAX, 

Attorney General. 

BANKS AND BANKING-:\IERCANTILE CORPORATION .RECEIVING 
DEPOl:llTS. 

Receiving of deposits in open account or issuing certi{icntes with right 
to withdraw on demand is not an incident to main purpose ot mercantile cor
poration. Quo warranto is proper proceeding against such corporation. 

February 17th, 1909. 

Hox. B. B. SEniOt:R, Superintenrlimt of Banks and Banking, Columbus, Ohio. 
DE.\R Sm:-Your communicat!on is received in which you submit the fol

lowing inquiry: 

"I wouldi respectfully ask your opinion as to whether a company, " 
incorporated under the Jaws of Ohio for the purpose of carrying on the 
buying and selling of dry goods, is permitted, under its charter, to 
soli!'it and rePeivE' cash deposits fither in open account or by issuing 
certificates therefor, as described in the pamphlEt enclosed herewith, 
and if they are not permitted, what action should bel taken, and by 
whom, to stop it?" 

The pamphlet enclosed is ·a communication from The Fair Company to 
the general public, advising of the adv~ntages offereu to persons who make 
so-called "deposit purchase accounts" with said company. The company de
Sl'ribe thPir "dPposit purchase account" in said pamphlet as follows: 

"A deposit purchase account is a system by which persons may 
deposit any sum of money which they desire. While this money is on 
llepm;it it !lraws interest at the rate of 4 per cent. per annum, and is 
compounded semi-annually, so that if the money remains for a length 
of time, it not only draws interest, but at the end of each six months 
it bf'gins to draw interest also on the interest money it has earned in 
the previous six months. In this way a small sum of money deposited 
and l{Ppt at interest eventually grows to be quite a sum." 

"Lnder the heading of "withdrawals" the company further say& tlle money 
011 rlepo.~it or 011!/ part of it can be lcitlirlra!Cil on dema,zd by signillfl (1 receipt 
fo,· tlle iJIOJtey ;-ecciL·ed. 
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On page 11 of said pamphlet, under the head of "Coupons Double :\Ioney," 
the company illustrates the advantage of its system of deposit, as follows: 

"For example-If you deposit with us $11.00 on account, you don't 
lose the spending power of your $11.00 at all, but you receive in its 
place $5.00 in A. D. C. coupons, which gives back the value of your 
money, as you. make purchases of your daily necessities from us or 
the other stores that redeem the coupons. Then you still h•1ve t11e 
$5.00 1.nth us to your credit, 1.ohich you can draw at any time. It 
is a real case of where you eat your cake and still have it." 

A reply to your inquiry involves the question of whether the Fair Com
pany, an Ohio corporation, is violating its corporate rights under the law and 
charter in opening, maintaining and conducting such a "deposit purchase de
partment" as is described in the enclosed pamphlet. The purpose for which 
the incorporation was formed, as expressed in the articles thereof, is that of 

"purchasing, selling and dealing in dry. goods and merchandise of 
every description, and for conducting and" transacting a general mer
cantile business and all things incident thereto, and for owning and 
holding such real and personal property as may be necessary or con
venient thereto." 

It is a general and well settled rule of law in this state that corporations, 
in addition to the powers expressly granted, have, by necessary implication, 
the power to do whatever is needed to carry into effect those granted, and to 
accomplish the purpose of its creation, unless the particular act is forbidden 
by Jaw or charter. 

Section 3239 R. S. 
Bank v. Flour Co., 41 0. S. 552, 558. 
Central Ohio Nat. Gas Co. v. Capital City Dairy Co., 60 0. S. 96. 
State ex. rel. v. Taylor, Sec'y of State, 55 0. S. 61. 

Section 3236 R. S. provides that the form of the articles of incorporation 
which shall be prescribed by the secretary of state must contain the purpose 
for which it is formed. The legislature evidently has used the worrl "purpose" 
advisedly. To have used the word "purpose" in the plural would lJe to clothe 
corporations with capacity to unite all classes of business under one organiza
tion, which would tend to monopoly, therefore the use of the word "purpase." 

When an action of a corporation is challenged by the saverei"nty whiPh 
gave it existence, or by whose favor it is permitted to pursue its business, it 
may be required to show a clear warrant for the acts so called in question. 

Ceptt. Ohio Xat. Gas Co. v. Capital City Dairy Co., 60 0. S., 96 

It would seem from tho advertising pamphlet of said company that the 
principal inducement offered to the ptih!ic by the company to secure such de
posits is that 4 per cent. interest will be paid thereon, and be compaunded 
semi-annually; and further, that the money on deposit. or any part of it, may 
be u;ithdrau;n on demand by signing a receipt for the amount withdratcn." 

A denial of the right to receive deposits in the manner above described 
and set out in said pamphlet would not embarrass the corporate business of 
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The Fair Company. This "Deposit Purchase Department" is not a ehoice oi 
means for the prosef'ution of the illai11 purpose of tile cotpotate eute,·JJthe. In 
my judgment the receiving of such deposits l.Jy said company, under the con· 
ditions prescriLed in the enclosed pamphlet, either in op~n account or by is
suing certificates therefor, together with the right to withdraw the same on 
demand, is not a nec::ssary or convenient incident to the main purpose of said 
company and not necessary to carry into effect the purpose of its creation. 
It is, in fact, to that extent, usurping the function of a lJank \Vithout being 
authorized by or complying \Vith the law of the state relating to bank::; and 
banl{ing. 

I am, therefore, of the opinion that The Fair Company is a misuser of its 
corporate rights and its acts in the respects herein set out are not authorized by 
law. epon itH refusal to discontinue the "Deposit Purchase Account Depart· 
ment," as described in the enclosed vamphlet and conducted by said com· 
pany, proceeding should be' instituted against it in quo 1carranto Ly the state. 

Yours very truly, 
u. G. DEX~!.\X . 

.Attorney General. 

BANKS AND BA::\'KING-TRUST CD:.\IPANY-:\IANNER OF INVESTING 
FUNDS. 

All trust companies, may int·est funds in steamship company's bonds as 
pro'Videcl in section 3821aa. 

:\Tarch 29th, 1909. 

Hox. B. B. SF:nwen, Superintendent of Banks aiHl Banking. ColumbHs. Ohio. 
DEAR Srn:-Your letter is received in which you submit to this department, 

for an opinion tiJPreon, the following inquiry: 

Will th"' a('t to supplemEnt section 382la R. S. ( 99 0. L. 395) apply 
to such banks and companies as are therein mentioned, organized prior 
to the passage of the Thomas act on ::\lay 5th, 1908? And further, will 
the fact that this act is supplementary to <>ection 382la R. S., which was 
enacted prior to th2 Thomas act, mal{e it apply to corporations organ· 
ized after the passage of the Thomas act? 

Replying thereto, I beg to say that this supplementary act r~>ferred to in 
your inquiry, and being section 3821aa R. S., provides that 

"savings sociEties, savings and Joan associations and safe deposit and 
trust companies heretofore or hereafter organized under or by act of 
the genPral us'lembly of this state, or organized or doing business under 
the la\vs of this state, in addition to the !tOwers heretofore conferred 
upon such corporations, be and hereby are, anthorized, in addition to 
the investments named in sections 3806, :l812, 3813 and 382lrz of the 
Revised Statutes, to loan and invest the funds, moneys and prop:>rtics 
owned or received by such companies, r~>:>pectively," 

in accordance with the subsequent provision of said supplemfntary section. 
ThP provision!\ in spc-tion 18 of the "Thomas law" relating to the orgam· 

zatiun or lmnk.;, that, 
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"hereafter, all corporations * * * shall be incorporated and organ
ized with a capital stock, and under the provisions of this act" 

is a regulation of corporations organized subsequent to the enactment of such 
law, therefore does not affect this supplementary act or other enactments 
passed prior to or subsequent to the enactment of the "Thomas law," when the 
same are not in conflict with the provisions of said law. The "Thomas law" 
does not repeal this act nor section 382la R. S., which it supplements. 

Section 3821aa R. S. is an enlargement and not a restriction of the powers 
conferred in the above mentioned sections to trust companies, relative to their 
investment of funds coming in their possession, under favor of said sections of 
the Revised Statutes. 

Very truly yours, 
v. G. DEX::IIAX, 

Attorney General. 

BANKS AND BANKING-TRUST COMPANIES ENGAGING IN REAL ESTATE 
BUSINESS ORGANIZED PRIOR TO THOMAS LAW. 

A tntst company organized prior to Thomas law may not engage in cloing 
a real estate business. 

May 5th, 1909. 

Hox. B. B. SEniot:R, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit for the 

opinion of this department thereon the following inquiry: 

"Will it be a violation of the law for a trust company incorporated 
under the general laws prior to the passage of the Thomas law, to en
gage in doing the business of a real estate agent, buying, selling, leasing, 
renting, collecting rents and advertising as such?" 

A corporation has no existence only in a legal contemplation, and there
fore bEing a mere creature of the law, possesses only those attributes which the 
law confers or such as may be implied as necessary to its existence; and it 
can exercise no powers but such as are expressly conferred upon it by law and 
charter and such incidental powers as are necessary to carry into effect the 
powers expressly conferred. 

'1nis rule of Jaw is so well settled in this state as not to require discussion 
or analysis. 

Your inquiry relatEs to the powers of a corporation, a trust company, in
corporated prior to the enactment of the Thomas law, :VIay 1, 1908. It is neces
sary then to inquire into the law of this state conferring corporate powers, to 
ascertain if such powers as those about which you inquire are conferred directly 
or by inference upon such trust companies. SEction 3235 R. S. provides: 

"Corporations may be formed in the manner prescribed in this 
chapter for any purpose for which individuals may lawfully associate 
themselves, etc." 

In section 3236 Revised Statutes the legislature provides that the form 
of the articles of incorporation which shall be prescribed by the secretary of 
state must contain the purpose for which it is formed. It will be noted that in 
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both of these sections the legislature has used the word "purpose." The word 
"purpose" is therefore evidently used designedly in the singular number. To 
have used the word "purpose" in the plural would be to clothe corporations 
with capacity to unite all classes of business under one organization, which 
would tend to monopoly. 

It therefore appears that if a trust company may engage in doing the 
business of a real estate agency, either express provision must be found 
authorizing the same or a conclusion reached that sueh business is necessarily 
incident to the main purpose for which the trust company was incorporated. 

Looking now to sections 382la and 3821b R. S., otherwise known as the 
safe deposit and trust company statutes, we find there expressly defined the 
business in which a trust company may engage, and in neither of which is 
found expressed the rights and privileges inquired about. The remaining ques
tion is, then, are they such necessary and convenient and incidental powers 
as the law applicable to trust companies authorizes by implication? On this 
question the following authorities are regarded as conclusive in this state: 

Bank v. Flour Co .. 41 0. S. 552, 553. 
Central Ohio Nat. Gas Co. v. Capital City Dairy Co., 60 0. S. 96. 
State ex rel v. Taylor, 55 0. S. 61. 
State v. Railroad Co., 68 0. S. 40. 

Without attempting to particularize as to the various distinctions which 
could be made as tending to show that the performance of a trust as provided 
for and defined under the sections of the Revised Statutes relating to trusts, 
and the conducting of a real Estate agency are not of kindred purpose, it is 
sufficient to state that by no parity of reasoning can the conclusion be reached, 
under the definition given and applied in the case of State v. Taylor, 55 0. S. 
61, that the business of a real estate agent, towit, buying, selling, leasing, 
renting. collecting rents and advertising as such, is a necessary incident to the 
proper function of a duly incorporated trust eompany. Such rights are there· 
fore denied. Yours very truly, 

u. G. DE:'DIAX, 

Attorney General. 

BAXKS AND BANKING-Co:\DJON PLEAS .JUDGE ::\IA Y BE DIRECTOR. 

February 11, 1909. 

Hox. B. B. SEniOt;R, Supt., Department of Banks anfl Banking, Columbus, Ohio. 
DI-:.\a SHe-Your communication has been received in which you submit 

the> following inquiry: 

"\Yhetber a common pleas judge may be a director of a banking in
Rtitution ineorporated under the laws of Ohio?" 

Ile>plying thereto. I beg to say that I know of no law that would disqualify 
a eommon plPas judge from being a director of a banking institution incor
porated under the laws of Ohio. Cases may arise in which such judge would 
he diHqualified to hear an action pending in his court, when the bank of which 
he is a direetor would be a party in interest. 

Very truly yours, 
1:. G. DB:\'~L\X, 

Attomey Getleral. 



332 AXXC.\L REPORT 

BANKS AND BANKING-DIRECTORS OF, :\lCST BE OWKERS OF AT LEAST 
FIVE SHARES OF STOCK. 

November 9, 1909. 

Hox. B. B. SEn!OeR, Superintendent of Bank·s. Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you inquire if a di

rector of a bank doing business in this state prior to the passage of an act 
"relating to the organization of Lanks and the inspection thereof," (99 0. L. 
~69) which bank, under the law, has been authorized to do business with one
half of the authorized and subscribed capital stock paid in, may be legaiiy quali
fied to remain as director of said Lank under the act above referred to. 

Section 25 of the act "relating to the organization of banks and the inspec
tion thereof" provides that: 

"Every director must be the owner and holder of at least five shares 
of stock in his own name and right, unpledged and unincumbered in 
any way, "' * *" 

The provision of this section is applicable to the banks incorporated under 
the provisions of this act. 

Sections 39 and 91 of said act have been construed by the common pleas 
court of Franklin county, under date of June 26, 1909, as exempting the banks 
existing prior to the enactment of this law from conforming to its provisions 
as to capital stock. Under this opinion a director of a bank having but one
half the authorized capital stock thereof paid in will be eligible to continue as 
director under the Thomas law. The decision does not, and neither is this 
opinion intended to convey the idea that m1ch banks shall be exempt from the 
inspection, examination and supervision of the superintendent of banks as 
provided in the act under consideration. 

Yours very truly, 
u. G. DEX~UA:\', 

Attorney General. 
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(To the Codifying Commission) 

SPECIAL COL"XTY OFFICERS' FEE LAWS ARE L"XCOXSTITL"TIOXAL
SPECIAL LEGISLATIOX. 

September 2, 1909. 

Hox. LEWis C. L.\YLIX. Cl!ainllUil Co,lifying Co;,nuission, Columbus, Ohio. 
DE.\H SJR:-You have requested my opinion as to the validity of sections 556, 

ll57, 12:lo-1, 1230a, 1230b, 1260 and 1260a Bates' Revisecl Statutes, which said 
sections prescribe the fees receivable by the probate judge, the county recorder, 
the sheriff and the clerk of court;;. 

The following portions of the above mentioned sections are in point: 
Section 546: 

"Each probate court, in counties 1chich at the last preceding federal 
census had a pc;pulation less than tu·enty-t1co thousand five lwndred, 
shall receive for services rendered, the following prescribed fees " *. 

"Each probate judge in counties, 1chich at the last federal census, 
had a 1JOpnlation of twenty·tlCv thousand five hundred or more, shall re
ceived for services rendered, the following prescribed fees." 

Section 1157: 

"The recorder in counties which, by the last preceding federal census 
had a population less than thirty-five thousand, shall receive the follow
ing fees. 

"The recorder in counties which. by the last p1·eceding federal censu.~ 
had a population of thirty-five thousand or more, shall receive the fol
lowing fees." 

Section 1230: 

"In all counties in which there is a city of the second grade of the 
first class, the fees of the shuiff, upon all land sales other than sales 
under execution, shall not exceed forty per cent. of that now provided 
by law* * *" 

Seetion 1230a: 

"The Hheriff of any cotutty containmg a dty of tile first grade of the 
fi tst r-Zass, shall, for services rendered hereinafter specified, when ren
llt>n'd rPreive the fees hereinafter provided." 

Sretion 12:lUIJ: 

"!11 a!l f·Oililli<>s lcl1iel1 at tile last z;reN'Ilillg ferlc,-czl r-e11sus /lr/11 n 
7JiJlJ<~Iation of twe,tty-tlro tlwusaild {ire lttuulred or more, aild for u:lli~:h 

tlu ,.,. i~ ,,,, JJ•orisioil 111atle 1'!1 law for t/IC Jifl!/111r11f of t/IP sllf'ri(f, he shall 
r.-eeive the following fees and compensation." 
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Section 1260. 

"The clerk in counties which by the last preceding federal census 
had a population less than twenty-tu;o thousand five hundred, shall, for 
services hereinafter specified, when rendered, receive the fees herein
after provided. 

"The clerk in counties which, by the last preceding federal census 
had a population ot twenty-two thousand five hundred or more, shall, 
for s:rvices hereinafter specified, when rendered, receive the fees here
inafter provided." 

Section 1260a: 

"The clerks of the several courts of common pleas, district courts, 
and superior courts of Harnilton county shall, for services hereinafter 
specified, when rendered, receive the fees herein provided." 

Section 26 of article 2 of the constitution of this state provides in part that 
"all laws, of a general nature, shall have a uniform operation throughout the 
state" 

It is now ·well settled in this state that Jaws prescribing the fees receivable 
by county officers are of a general nature, and that such laws prescribing differ
ent fees for the same officers in different counties of the state fail to have a 
uniform operation throughout the state, and are, therefore, unconstitutional. 

In State ex rei. Knisely v. Jones, 66 0. S. 453, it was held that an act pro
viding a form of government for all municipalities having a certain population 
was a special act conferring corporate powers, and, therefore, invalid under 
section 1 of article 13 of the constitution. In the opinion of the court at page 
489 the following language appears: 

"In this connection it is interesting to observe the relation of this 
section of the constitution (section 1 of article 13) to section 26 of arti
cle 2, which provides that: 'ali laws of a general nature shall have 
u·niform operation throughout the state * * *.' Every consideration 
suggested for regarding the act under consideration as being without 
the first section of article 13, tends to the conclusion that it is within 
the 26th section of article 2." 

This decision, therefore, together with State ex rei. v. Beacon, 66 0. S. 491, 
decided at the same time, establishes the rule that laws conceded to be of a gen
eral nature have not a uniform operation throughout the state when they are 
made applicable in different ways in different localities, classified upon a basis 
of population. This infirmity is present in all of the statutes enumerated in 
your question, and it follows, therefore, that said sections do not have the uni
formity of operation throughout the state required by the constitution of gen
eral laws. 

In State ex rei. Guilbert v. Yates, 66 0. S. 546, and State ex rei. Guilbert v. 
Lewis, 69 0. S. 202, the supreme court overruling a long line of prior decisions 
committed itself unequivocally to the view that the compensation of county 
officers is not a matter of local concern, and that, therefore, laws prescribing 
rates of such compensation are of a general nature within the meaning of the 
constitutional provision above quoted. 
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\\'bile both of the special acts condemned in these decisions were salary 
laws, and did not affect the fees receivable by the officers from the public, the 
reasoning of these decisions is applicable to the qu~stions presented by you. 

"It must be borne in mind that the uniformity and compensation 
which is required, is not uniformity in total amount received, but uni
formity in the rate of compensation; that is, that the same compensa
tion shall be paid for the same service." State ex rei. Guilbert v. Yates, 
Supra, page :i72. 

The foregoing statement of the court is emphasized by its decision in the 
case of Theobald v. State ex rei. Hall, 78 0. S. 426, unreported, affirming Theo
bald v. State ex rei. 10 C. C.-N. S. 175, in which it was held that a Jaw pre
scribing salaries for all county officers, payable out of the public treasuries in 
amounts different in the various counties classified upon a basis of population, 
has a uniform operation throughout the state. As stated in the opinion of 
Smith, J., of the circuit court, 

''This articl2 in the constitution (article 2, section 26) does not 
mean that each officer in the county should receive the same amount of 
money as salary, but simply that the rules of compensation shal! be 
uniform; and the legislature having seen fit to base this rule upon pop
ulation, the exercise of that rule through the various counties of the 
state must of itself in its action be uniform." Page 178. 

From the last three decisions above cited the conclusion follows that the 
matter of compensation of county officers is one of general nature which must 
be regulated by laws having a uniform operation throughout the state, and 
the classification of counties upon a basis of population for the purpose of 
providing adequate salaries for such officers, payable out of the county treasuries, 
affords a uniform operation to such a general Jaw. 

Because salaries may be classified upon a basis of population, however, it 
does not follow that different fees may be provided for the same officers in dif
ferent counties under a classification according to population. On the contrary, 
the language above quoted from the decisions of the supreme court supports 
the opposite conclusion. At the foundation of the rule last above stated is the 
assumption that a classification of salaries according to population is uniform 
because it is reasonable, and affords to the officzrs affected thereby an adequate 
and proportionate compensation for services actually rendered. In other 
words, local conditions may and should be considered in fixing the amount 
which the officer is to receive for his personal reward when the same is to be 
paid out of the treasury. Where, however, as in the inquiry submitted by you, 
the subject of legislation is the fees receivable by the officer from the public 
g-enerally, no such considerations exist. On the contrary, there is every reason 
for denying- the constitutional propriety of making any classification whatsoever 
with respe(·t to the amount of such fees. All citizens of the state-indeed all 
persons whatsoever-are prospective litigants in proceedings before every court 
in the state, and prospective applicants fo:< the performance of the services, for 
which the s:cveral officers mentioned in your question are entitled to receive 
fees. The amount of such fees, therefore, is not a matter of local conPPI'n, in 
which the citizens of a single county or a group of counties are interested, lmt it 
is a matter of universal concern, and under the rule laid down in all the cases 
h~en.toiore dteu, the law fixing such fers is uniform only whPn the fccs of. rac·h 
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officer are the same in all counties of the state. It follows, therefore, that all 
of the statutes now under consideration are of a general nature and fail to have 
a uniform operation throughout the state. 

A decision directly in point is that in the case of Childs v. Perry, 5th C. C.· 
N. S. 33, in which section 1230b above quoted is held unconstitutional upon 
the authorities and for the reasons above set forth. 

The sections enumerated by you are all of the same essential character, and 
alL possess the same infirmity. 

I am, therefore, of the opinion that they are al! unconstitutional and void, 
and that the feEs receivable by the various county officers affected thereby 
should be measured by the statutes last enacted, and fixing schedules of fees 
applicable to such officers in all counties of the state, if such there are. 

Very truly yours, 
u. G. DEX)lAX, 

Attorney General. 
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(To the Superintendent of Insurance.) 

APPLICATION TO REVOKE LICENSE OF Ho:\lE LIFE INSL'RANCE 
CO:'IIPA."Y OF NEW YORK 

If an officer of insurance company make application for change of venue, 
or to remove any suit or action, to tchich it is a party, tvhich has been com
melzcecl in any court of this state, to any ferleral court, it is rluty of superin
tendent of inszuance under R. S. 3620, to revoke license of such company, but 
such removal must be ordered or directerl by an officer of company. General 
counsel of Home Life Insurance Company has not such authority as to bind 
company zcit1zi,t the meani,zg of auore statute. 

April 2nd, 1909. 

Hox. CHARLEs C. LE)IERT, Superintendent of Insurance, Columbus, Ohio. 
Dr:.\R Sm:-Answering your request made in the above matter for my con· 

strnction of section 3620 of the Revised Statutes of Ohio, in connection with the 
facts hereinafter stated, I submit the following: 

The facts upon which the request is based are that the Home Life Insur
ance Company is a New York corporation, and has been engaged in the business 
of life insurance in Ohio for upwards of forty years in conformity with the 
laws of Ohio. Some years since :Mr. Jones purchased a life in-surance policy of 
this company and continued the same in force, paying certain premiums thereon, 
and in .Tune, 1908, some controversy having arisen between the company and 
::.'.1r. Jones, the latter brought a suit against the former in the court of com
mon pleas in Trumbull county, at the city of Warren, and service of summons 
in the action was made on the agent of the company in this state. On June 
8th, 1908, this summons and a copy of the petition filed in the cause were 
handed to the general counsel of the company with a letter from ::.'.1r. William 
A. ::.'.Iarshall, the vice-president and actuary of the company, containing a request 
for advice regarding these papers and the suit. The general counsel, a practic
ing lawyer in the city of New York, where the home office of the company is 
located, did not at that time reply to the letter either in; writing or orally, 
but upon his own initiative and responsibility, and without express authority 
from the eompany or any officer thereof, at once referred the case to a firm of 
attorneys in the city of Youngstown, Ohio, and requested them to appear in 
the suit as attorneys for the company, and suggested the removal of the cause 
to the federal court in Ohio at the city of Cleveland. This suggestion of re
moval was made for the reason that the New York general counsel was not 
acquainted with the practice in the courts of Ohio and for no other reason, as 
appears by the letter to the Youngstown attorneys suggesting the removal. Upon 
reC"Pipt by the Youngstown attorneys of this communication from the New York 
attorney, the former prepared and filed in the court of common pleas at Warren, 
Ohio, a petition in the usual form, under the practice, praying the removal of 
the f'ause to the federal court, according to the suggestion of the general counsel. 

On July 10, 1908, the general counsel, in response to the company's request 
for aclvice, for the first time reported to the vice-president, :\Ir. :\Iarshall, that 
hP, thP gPneral counsel, had asl{ed the Youngstown attorneys to represent the 
C"ompany in the suit and had suggested the removal {}f the cause. :\Ir. :\Iarshall, 
for the company, at once repudiated this action of attempting to remove the 
c:am.;P. from the Htate court, clirec·ted thP attention of the New Yorlr attornPy to 

~~ .\. r.. 
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section 3620 of the Revised Statutes of Ohio, and instructed him that the sug
gestion for the removal of the suit should be forthwith countermanded and with
drawn and that the application or petition whic~ had been filed should be 
withdrawn at once, and that the company desired to comply with the laws of 
Ohio in every respect, and try the cause in the state court at Warren, Ohio. 
Vice-President ::\Iarshall was aware of and acquainted with section 3620 of the 
Revised Statutes of Ohio, but the existence thereof was not known to the gen
eral counsel at New York until ::\Ir. ::.\Iarshall directed his attention to it as 
above stated. 

Upon getting these instructions from the company, the general counsel com
municated immediately with the Youngstown attorneys, advising them of the 
desires of the company and of the existence of this statute, and directed that 
they at once have the cause remanded from the federal court to the state 
court at Warren, and this was done immediately by the Youngstown attorneys. 
Prior to this direction from the general counsel the attorneys at Youngstown 
were not aware of the existence of the statute. 

The New York attorney was elected general counsel for the company in 
February of 1908 under a by-law of the company, which provides that it should 
hav~ a "counsel" and that "it shall be the duty of counsel to give such legal 
advice and assistance as may at any time be solicited by the board, or commit
tees or the officers of the company." 

About six months after the suit had been remanded tq the state court and 
while pending there awaiting trial, Mr. Jones made this application before the 
superintendent of insurance, requesting him to revoke the company's license to 
do business in the state of Ohio, on the ground that in making the application 
to remove, the Ohio statutes bad been violated and the penalty imposed by that 
statute bad been incurred. 

The company answers that the removal of the case was not in '.fact or in 
law the act of the company, and that upon that and upon other grounds the ap
plication for a revocation of the company's license should be denied. 

The facts as stated above clearly appear from the affidavits of the general 
counsel, the Youngstown attorneys and Vice-President Marshall, and they are 
in fact admitted by all parties concerned. 

Section 3620 R. S., in question, reads as follows: 

"If any company, partnership, or association organized without the 
limits of this state, and doing business within this state, make an 
application for a change of venue, or to remove any suit or action to 
which it is a party, heretofore or hereafter commenced in any court of 
this state, to the United States district or circuit court, or to any federal 
court, the superintendent of insurance shall forthwith revoke:> and recall 
the license or authority to such company, partnership, or association to 
do or transact business within this state; and no renewal or authority 
shall be granted to such company, partnership, or association for three 
years after such revocation, and it shall thereafter be prohibited from 
transacting. any business in this state until again duly licensed and 
authorized." 

The question on which you ask my opm1on is as to whether, under the 
facts as above stated it is mandatory upon you, under the statute just quoted, 
to revoke the license of this company. 

Had the board -of directors, the president and vice-president, the secretary 
or any other officer or officers having general management of all or a depart-
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ment of the business of the company, ordered and directed that this suit be 
removed from the state to the federal court with knowledge of the existence of 
this statute. then there would seem to be no question but that it would clearly 
be your duy, under the law, to revol'e the license of the company and that it 
could not again be relicensed for a period of three years thereafter. 

It seems very clear, howeVEr, from the facts of the case that no one of the 
officers of the company knew anything about the action of the attorneys in 
making the application to remove the cause until after the attorneys had made 
such application and reported it to :'llr. :\Iarshall, the vice-president and actuary 
of the company, and who seems to be in general management of the affairs of 
the company, and he immediately upon obtaining such information from the 
general counsel repudiated the action in that regard and directed him to at once 
withdraw the application and to try the case in the state court where it was 
originally begun. Under the by-laws of the company as quoted above and the 
authorities which I have examined, I am of the opinion that it was not within 
the authority of the attorney to remove this cause without first consulting the 
proper officers of the company in response to their request for advice upon the 
subject. Under this view of the law as to the authority of the attorney to bind 
the company in this·respect, the question then is, did the company in fact or in 
law make an application to remove the cause? As a general rule, of course, a 
lawyer may bind his client with respect to the cour;;e of procedure in conducting 
litigation if the authority given him by the client is a general one; in other 
words, he may do this if he is made without limitation the general manager of 
the litigation without any requir{'ment that he consult the client before he pro
ceeds in any particular instance. As appears by this by-law, above quoted, how
ever, there was no such authority given to the general counsel by this company. 
That by-law provides that he shall give advice to the company on its request 
for the same with reference to any particular matter. 

The facts in this case are that the vice-president, :'IIr. :\Iarsball, sent the 
summons in this action to the general counsel and requested his advicP. with 
respect to the same, but the general counsel, without answering the letter 
and without consulting the vice-president, at once suggested to the Youngstown 
attorneys that the cause be removed to the federal court at Cleveland because 
he, the general counsel, was not acquainted with the court procedure in the 
courts of Ohio. The general counsel was wholly unaware, as were the Youngs· 
town attorneys also, of the existence of this statute, and when he did proceeed to 
advise the vice-president, Mr. Marshall, on the case, he was told by :'llr. :'llarshall 
of the existence of this statute, and his conduct in directing the removal of the 
cause was at once repudiated, the vice-president stating that this company de· 
sirecl to comply with the laws of Ohio in every respect. The authority under 
which the general counsel was acting not being broad enough to allow him to 
bind the company without first consulting some person in authority, and he 
having acted without such consultation, and entirely upon his own initiative 
and without advising the company in any respect thereto before the action was 
taken by him, I am of the opinion that the company, as a matter of fact, never 
made the application and that this statute, under such circumstances, does not 
require the revocation of this license, and I am further of the opinion that 
under the facts ac; above set forth it does not even authorize you to revoke the 
Jtcense. Further than this, I am of the opinion that if the directors or gPneral 
managing officers of the company had directed the general counsel to remove 
the cause and these directors or general managing officers had been ignorant of 
the existence of this statute and had then immediately countermanded their 
direction and directed that the cause be returned to the state court upon learn-
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ing of the existence of the statute, thereby wah·ing all right to prosecute the 
cause in the federal court and continuing the same in the state court, showing 
their desire to fully comply with the laws of Ohio in every respect, then in 
that event also this statute would not authorize the revocation of the license. 
Ana this view, it seems to me, is enirely sustained by the case of the State of 
Ohio v. Blair. et al. decided by our supreme court and reported in the 71 Ohio 
State, page 410. The syllabus of this case reads as follows: 

"A county commissioner who, without wilfulness or a corrupt mo
tive, but through ignorance, disregards the provisions of a statute regu· 
lating the exercise of his official duties, is not thereby guilty of miscon· 
duct in office within the meaning of section 6915 of the Revised Stat
utes which prescribes a fine and the forfeiture of office for such mis
conduct." 

The question under consideration here and the case just cited are not exactly 
parallel in every particular, but I am clearly of the opinion that the object of 
section 3620 R. S. is to prevent insurance companies from wilfully endeavoring 
to evade the laws of Ohio, and it seems to me there is no. authority in it for 
punishing a company which has complied with the laws of the state of Ohio 
in all respects for forty years and which in no way ever authorized any of its 
agents or attorneys to violate them in any wise, but on the other hand repudiates 
any attempted action in that regard, when one of its attorneys under limited 
authority proceeds/ to do something in violation of the laws of Ohio, but in 
ignorance of the existence of those laws. 

I am, therefore, of the opinion that as a matter of fact this compan1 did not 
make an application for the removal of the cause to the federal court within 
the provisions of section 3620 of the Revised Statutes of Ohio and that its license 
should not be revoked. 

Yours very truly, 
u. G. DEX;11AX, 

Attorney General. 

OHIO BURIAL INSURANCE COMPANY-ASSIGNMENT OF POLICIES TO 
UNDERTAKERS. 

Where policies are assigned by assured to undertakers on form approved. 
by insurance company, and such undertakers are officers or representatives of 
insurance company, such contract is an attempt to evacle section 289. 

July 2, 1909. 

Hox. CnAs. C. LE;~rERT, Superintendent of Insurance, Columbus, Ohio. 
DEAR Sm:-Your letter of June 18th, requesting an opinion of this depart

ment upon the following facts as shown by a report of examination of the 
Ohio Burial Insurance Company of Cincinnati, Ohio, dated June 15, 1909, a copy 
of which you enclosed in your letter, received: 

Between January 1, 1909, and June 15, 1909, the Ohio Burial In
surance Company of Cincinnati paid forty death claims and in all 
but eight cases checks in payment of these claims were issued to the 
same undertaker under an assignment of the policies by the assured 
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to the undertall:er. Over half of the polieies written by this company 
have b<e:n upon lives of persons who were formerly members of burial 
a~sociations, and in all such eases the policie~ so issued have been 
assigned to one of the following undertakers: E. S. Robbin!', Troy, O,lio, 
representing :"lliami County Benefit Association, Troy, Ohio; .J. J. Radel 
Company, Cincinnati, Ohio, representing the Cincinnati Benevolent 
Burial Assoeiation; \\'illiam C. Siefl{e & Sons, Cincinnati, Ohio, repre
senting the Queen City Benevolent Burial Association; Witt & Cook, 
Cincinnati, Ol1io, rl?presenting the :\letropolitan Funeral & Burial Asso
ciation; Toledo L'"ndertaking Company, Toledo. Ohio, representing the 
Toledo & Lucas County Burial Association. The above named under· 
tal{ers are either officers or representatives of the Ohio Burial Asso
ciation Company, and in all case.> whera a former member of one of the 
above burial associations has been insured in the Ohio Burial Insurance 
Company, the undertaker has secured an assignment of the policy to 
himself. The company claims that the blank forms of undertakers' 
contracts were prepared and are printed by the undertakers themselves. 

::41 

The szctiou of the statute which covers the question involved in the above 
statement of facts is section 289 of the Revised Statutes, which was amended 
in 99 0. L. 131 to read in part as follows: 

"* * " And il is unlawful for any compan~·. corporation or asso-
dation, whether organized in this state or elsewhere, either directly 
or indirectly, to engage in the business of insurance, * * * or for 
any company, corporation or association, engaged in the business of 
providing for the paymEnt of funeral, burial or other expenses of 
deceased members, or certificate holders therein, or engaged in the busi-
11Css of providing any other l.:inrl of i11surance, to contract to pay or to 
pay the same. or its be:uefits or any part. of either, to any official under
tall:er, or to any desiF,llated undertaker or un<lertaking concern, or to 
any particular tradesman or business man, so as to deprive the repre
sentative or family of the d2ceased from, or in any way to control 
them, in the procuring and purchasing said supplies and services in 
the open marll:et -with the a<hantage of competition, unless the same is 
expressly authorized by the statutes of this state, and such statutes 
and all laws regulating the same have been complied with, * ~ * ., 

The above statement of facts, in my opinion, indicates that the Ohio Burial 
Immranee Company h; violating section 2~9 of the Revised Statutes as above 
set forth. The apparent intention of the legislature in enacting section 289, 
as !'VillPnced by a reading thereof, was to prc.vent insurance companies from 
"detJriving representatiye or family of the deceased from, or in any way con
trolling them, in proeuring an1l Jlllrchasing undertakers' supplies and services 
in thP open marl{et with the advantage of competition." This is clearly shown 
by the absolute prohibition forbidding such companies "engaged in the busi
ness of providing for the payment of funeral, burial or other expenses of de
ceased members or certificate-holders from contracting to pay or to pay the 
sam~> or its henefits or any part of either, to any official undertal{er, or to any 
deHignated undertaker or undPrtaking concern, or to any particular tl"U!leHman 
or lmsiness man, so as to deprive, etc." 

In my opinion it !iPPms elP:ll' that the prohibition containPd in sel"tion 289 
is broad enough to include such a situation as is shown !Jy the alJOH! r1uotcu. 
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statement of facts and the case is made all the stronger by the consideration 
of the additional fact that the insurance company has approved and accepted 
the form of assignment or contract used in these cases by the undertaker and 
that they have done so is shown by the fact that their policies contain the 
following provision: 

"Xo assignment to this policy will be binding upon the company 
unless made upon forms made by the company and unless notice is given 
to the com11any of such assignment at its home office." 

All of the assignments of policies which have been made to the above 
named underlalH~rs have been filed with the company and accepted and approved 
by it in accordance with the above quoted provision in their policies. By the 
acceptance and approval of such assignments, the company has bound itself to 
pay to the undertaker, designated in such assignment, the amount of the policy 
conveyed by it, for, by such acceptance and approval it has, in my opinion, 
impliedly promised to so pay to the designated undertaker, the amount of such 
policy. 

The above statement of facts evidences a plan on the part of the insur
ance company and the undertakers to evade section 289, but I am of the 
opinion that such plan is within the scope of said section and that the Ohio 
Burial Insurance Company, in carrying out such plan, is "contracting to pay" 
the p·olicies or benefits to a designated undertaker or particular tradesman so 
as to deprive the representative or family of the deceased from or to control 
them in procuring and purchasing undertakers' supplies and services in the 
open market with the advantage of competition, and as there is no express 
authorization in the statutes of this state for such a procedure on the part of 
this insurance company, it is directly violating the law. 

It also seems clear i.o me that, in the thirty odd cases where payment was 
made on policies to "the same undertaker under an assignment of the policies 
by the assured to the undertaker," as stated in the report, the company has 
violated the provisions of section 289 of the Revised Statutes, for said section 
absolutely prohibits such company from "paying the policies or other benefits 
or any part of either to any official undertaker or to any designated under
taker or undertaking concern or to any particular tradesman or business man, 
etc." Yours very truly, 

U. G. DEX::IIAX, 

Attorney General. 

FRATERNAL BENEFICIARY ASSOCIATION-PO"WERS OF. 

Fraternal lwne{iciary association may not issue certificates to its members 
for any benefits other than in case of cleatlz or physical disability. 

In re Tile Grand Fraternity. 
February 13, 1909. 

Hox. CnAs. C. LDIERT, Superintenclent of Insumnce, Columbus, Ohio. 
Dr:.\R SIR:-Your communication, together with copies of charter, constitu

tion, by-laws, forms of 20 annual payment life death benefit and combination 
benefit certificates of the Grand Fraternity, a fraternal beneficiary association 
of Philadelphia, Pa., is received. 

You inquire if authority is granted under the fraternal beneficiary act, 
passed April 26, 1904, whereby said fraternal benefiriary association may pro-
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vide in its lJenEfit certificates for payment to members, regardless of dis
ability, of cash surrender values, loans, payments of dividends and tables of 
estimated credits, etc.? 

In reply, I ueg to say under date of June 29, 1904, your predecessor in office, 
:ur. Yorys, sulJmitted to this department in substance this same inquiry, and 
under date of August 3, 1904, an opinion was rendered by the attorney g;:neral 
in which it was held that fraternal associations doing business in Ohio could 
only provide for the payment of such benefits as are expressly authorized ~ 
section G of the act pa:;,rsed April 26, 1904. Said section is as follows: 

"Every association transacting business under this act shall pro
vide for the payment of death benefits and may provide for the pay
ment of benefits in case of temporary or permanent physical disability, 
either as the result of disease, accident or old age, provided the period 
of life at which the payment of benefits for disability on account of old 
age shall commence shall not be under seventy years." 

Thereafter, on November 2, 1904, the vice-president of the Grand Fraternity 
submitted a brief to the insurance department, which brief was transmitted to 
this department, and after a careful examination of the same a second opinion 
was furnished your department by the attorney general, in which opinion the 
conclusions contained in the opinion of August 3, 1904, were affirmed. 

AftEr a careful consideration of these two opinions, and the enclosures sub
mitted by you, it is my judgment that the ruling of the attorney general as con
tained in these former opinions is correct and that the act regulating fraternal 
beneficiary associations, as passed April 26, 1904, will not permit the issuance 
of membership certificates providing for other benefits than those authorized 
in section 5 of said act. 

Yours very truly, 
U. G. DE:nr \X, 

Attorney General. 

INSl:RAXCE CD:\IPANY-"UNlXCL:\IBEHED REAL ESTATE" DEFINED. 

lt!SI'rflllt"f' ("Umpanies may uot iln·est funds in ;-cal estate 1r111're rll'('(l con· 
tains ,·csen-atiu!IS, crmditions and restrictiuils, as such real estate i.~ not unin
cuw/,e,-etl wit1t1n the meaning of section ~591. 

October 19, 1909. 

Hux. Cn.\s. C. LE~IEUT • • ~uperinteildent of lilsllra.u·e, Columbus, Ohio. 
DL.\H 8l!t:-Your letter of September 21st, in which you request my opinion 

uvon tl"' follmving question is received: 

~l<Jy an insurance company, the investments of whose assets are 
r<>~ulatetl hy sections 3G91 and 3598 of the Revised Statutes of Ohio, 
lrlVf'Ht its assets in a first mortgage upon real estate when the deed 
f'OTIVf'ying title to such real estate to the mortgagor contains the fol
lowing rf'servations, conditions and restrictions, to-wit: 

"'I'hat said prem.ses shall be usetl for r~sidcnce purposes onlr )Jy 

the grantPe. heirs and a!isigns; that no intoxicating liquors of any 
J,intl :;hall ever be manufactured or sold on said premisl<:; that no 
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dwelling shall be erected or placed on said premises which shall cost 
and be of the value less than $3,000, and not nearer than 30 feet from 
the front and street line to the front line of the porch, nor nearer than 
8 feet from the east line of said premises; that no double or two-family 
house, barn, or shop shall be erected or placed on said premises; that 
or terrace or apartment house shall be erected or placed on said prem
ises; that no fence or enclosure of any kind shaH be erected or placed 
within 60 feet from the front street line of said premises; that the gen
eral grade shall not be over J4 inches higher than the top of the curb; 
that no dwelling shall be erected or placed on said premises nearer than 
20 feet from the east line of East 105th street (formerly Doan street)." 

Section 3591 R. S. 0. reada in part as follows: 

"No joint stock company shall be organized under this chapter with 
a less capital than one hundred thousand dollars, and the whole capital 
shall, before proceeding to business, be paid in and invested in treas
ury notes, in stocks or bonds of the United States, in stocks or bonds 
of the state of Ohio, or of any municipality or county thereof, or in 
mortgages on unincumbered real estate within the state of Ohio worth 
double the amo1mt loaned thereon. * * *." 

Section 3598 R. S. 0. reads in part as follows: 

"A company organized under the laws of this state may invest its 
accumulations as follows, * * * 2. In bonds and mortgages upon 
unincumbered real estate, the market value of which real estate is at 
least double the amount loaned thereon, at the date of investment 

* * *." 

The question involved in your inquiry resolves itself down, under the above 
quoted sections of the statutes, to what is the meaning of "unincumbered real 
estate" as used in said sections. In considering this question it is advisable 
to bear in mind the fact that these sections were passed for the benefit of and 
the greater security of the funds of an insurance company in which the policy
holders and stockholders of such company have an equitable interest, that the 
relation of the officers of such insurance company in making investments of 
such funds is, to a certain extent, the same as that of a trustee to the fund of 
which he has charge, and that, therefore, the powers of such company in mak
ing such investments as given by the above quoted sections of the statutes, 
must be strictly construed with a view to furthering the element of security in 
such investments. 

Granger C .. J., in National Bank of Washington v. Insurance Co., 41 0 S. 
10, in construing the charter of an insurance company in regard to the powers of 
investment of assets given to such company, thereby uses the following language: 

"The first section of its charter granted to the insurance company 
power to possess and invest effects of every kind, and to sue and be 
sued in all courts of justice. This grant of power clothed the company 
with capacity to make the loan and take the mortgage and note from 
Roberts. Did section twelve take away this capacity? The object of 
that section is plain. The safety of policyholders required safe in
vestments by the company. This section was intended primarily for the 
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protection of policyholders and stockholders. * * * * \\'ell-settled 
rules require that the courts shall construe its provisions so as to pro
mote the legislative Intent, if this can reasonably be done. * * * * 
Legislation has labored to secure policyholders and stockholders from 
losses by the fr'auds and misconduct of company officers and agents." 

The above quoted language of Granger, C. J., shows that the policy of our 
courts has been to construe laws regulating investment of assets by insurance 
companies with a vif>w to promote the greatest security of such investments. 

In :\IcComb v. Feidler, 24 0. S. 4G6, the court adopts the definition of "in
cumbrance"' used by Justice Parsons in Prescott v. Trueman, 4 :\lass. 627, as 
follows: 

"An incumbrance is a paramount right which may wholly defeat 
the title of the grantee; it is a weight upon the land which may lessen 
its value." 

The following definition of "incumbrance" is found in Bouvier's Law Dic
tionary (Rawles Revision) page 1008, and in 4 Words & Phrases Judicially De
fined, page 3519: 

"An incumbrance is any right to or interest in land which may 
subsist in third persons, to the diminution of the value of the estate 
of the tenant, but consistently with the passing of the fee." 

That such a restriction in a conveyance of tiHe as that set forth in your 
inquiry "is a weight upon the land which may lessen its value," and which 
diminishes "the value of the cstai.e of the tenant" scarcely affords ground for 
argument, for it is unquestionably a limitation upon the right of the grantee 
of Ruch a conveyance to freely use the land so conveyed, and it is a matter of 
common knowledge that residence districts, UlJOU parcels of which such re
strictions are most often placed, may wilhin a comparatively short space of 
time, and within the life of a mortgage which might be taken on such prop
erty hy an insurance company, E>O change that the burden of such a restriction 
would lessen its then market value, though at the time of the making of such 
mortgage such restriction might, &s a matter of fact, actually increase its mar
ktt value. 

It has been held in New Yorl,, :\lassachusetts, Rhode Island and Penns~ i
vania that a building restriction constitutes an incumbrance upon the title of 
land such as would give rise to a breach of a covenant against the incum
bran<'e contained in a subs~quent deed conveying title to the same land. Rob
erts v. Levy, 3 Abb. Prac. (N. S.) (X. Y.) 316; Irving v. Campbell, 121 ~- Y. 353; 
Kramer v. Carter, 1:w ::\lass. 504; Jeffries v. Jeffries, 117 )lass. 184; Greene v. 
Crei"!J.ton 7 R. I. 1; Bartley v. Foerderer, 12 Pa. 16u. 

I am, therefore, of the opinion that an insurance company, the investment 
of whose assets is regulated by sections 3f>91 and 3598 of the Revised StatutPs 
may not invest its assets in a first mortgage upon real estate, the deed convey
ing the title of which to the mortgagor, contains reservations, conditions an<l 
restrictions such as arc set forth in your inquiry. 

Yours very truly, 
"G. G. DEX:IL\X, 

.Attorney Gene,·al. 
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INSCRANCE-TAX ON PRE:\IIC:\IS SENT THROUGH :\IAILS-79TH 0. S. 
305 CONSTRUED. 

Premiums remitted by policyholders to insurance comp_vny's home office out 
of state through mails are considered received by company in state of Ohio with
in meaning of section 2745. 

October 30, 1909. 

Hox. CIIAS. C. LE)IERT, Sttperintendent of Insurance, Columbus, Ohio. 
DEAR Sm:-Your letter of October 21st, in which you ask my opinion upon 

the following statement of facts is received: 

"The Pittsburg Life and Trust Company in its annual statement to 
this department showing its condition as of December 31, 1908, reported 
in its exhibit of premiums for taxation purposes $141,397.62. 

"On August 12, 1909, it filed an amended report of premiums col
lected in Ohio for the year 1908 for taxation purposes of $26,959.27 (a 
copy of which is herewith enclosed). 

"On September lOth, the department forwarded to this company a 
letter, of which the enclosed is a copy, and received a reply under date 
of September 13th, a copy of which is also enclosed. 

"If, as stated by the company, the amended report was 'intended 
to cover the fact that $114,438.53 was remitted in 1908 direct to the 
home office of this company at Pittsburg, Pa., by policyholders of Ohio, 
through the mails in cash, checks, drafts, postoffice orders or other 
forms of remittance,' is· it the duty of this department to collect 2%% 
tax thereon?" 

ln reply thereto 1 beg leave to submit the following opinion: 
The Pittsburg Life & Trust Company in its note to the amended report 

which it filed with you, a copy of which note is included in your letter, stated 
that such amended report was submitted after reading, and upon the authority of, 
the case of the Mutual Life Insurance Company v. State of Ohio, 79 0. S. 305, 
and the question which you ask resolves itself down to the proposition, whether 
in that case the supreme court held that premiums sent by residents of this 
state to the home office of a foreign insurance company through the mails in 
cash, checks, drafts, postoffice orders or other forms of remittance were "re
ceived by it in tbe state" within the meaning of section 2745 of the Revised 
Statutes of Ohio as such section stood prior to its amendment of March 23, 
1909. 

The determination of this question involves an analysis of the pleadings 
upon which the decision of the supreme court in 79 0. S. 305 was rendered. 
The original petition in this case made the following averment: 

"Plaintiff says, that in the annual statements to the superintendent 
of insurance of the state of Ohio, filed by the defendant in pursuance 
of the provisions of said section 2745 for the years hereinafter set forth, 
the defendiJnt did not include therein the premiums received at the 
home office of the defendant in the city of New York directly from 
policyholders who, at the times of such payment were residents in the 
state of Ohio and not· paid by such policyholders through any agent of 
the defendant in the state of Ohio, tlle place of such payments beino 
at such home oflice in the city of :Kew York." 
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It will be seen from the above quoted allegation in the original petition, 
which the supreme court passed on in 79 0. S. 305, that the averment was di
rectly and positively made that the place of payment was "at such home office 
in the city of Xew "\'ork," and in such original petition it was nowhere averred 
that the payments alleged to have been made at the home office were sent 
through the mails. In view of the condition of the pleadings in the 79 0. S. case, 
as above set forth, it is clear that the supreme court could not properly have 
passed upon the question presented in your inquiry, and indeed had that court 
considered that it was passing on such question adversely to the state it woula 
have reversed the judgment of the lower courts which had been in favor of 
the .state, and would have dismissed the petition. As it was, however, it re
versed the judgment and remanded the cause for further proceedings. This 
the supreme court would not have done had it considered the case as being dis
posed of finally upon its merits. \Vhen the above case was remanded for further 
proceedings to the common pleas court of Franklin county, the state filed its 
amended petition which contained the following averment: 

"The plaintiff further says that in its annual statements to the 
superintendent of insurance of the state of Ohio, filed by the defendant 
pursuant to the provisions of section 2745 of the Revised Statutes of 
Ohio for the years hereinafter set forth, the defendant failed to include 
therein in the premiums which were paid to it in the state of Ohio by 
policyholders, by depositing the same in the mails 1cithin the state of 
Ohio, at its request, and addressed to it at its hOme of!ice in the city of 
New York, and which said premiums u;ere carried by the mails to said 
home of!ice of said company. Said premiums so remitted to it through 
the mails os aforesaid, 1eere vaicl by poliC1J1Wlders 10110 1cere ;·esidents of 
the state of Ohio at the times such payments were made, ana at the 
times the policies upon which said premiums became payable teen-; 
i8,\UerZ .. " 

To this petition the defendant demurred on the ground that the petition 
did not state a good cause of action. Argument was had thereon and the case 
now awaits the decision o( the common pleas court of Franklin county on such 
demurrer. 

In the 79 0. S. case it was held by the supreme court, and indeed it is con· 
ceded by counsel for the defendant in this case, that any premiums paid to an 
agent of the C'ompany in Ohio are premiums "received by it in the state," and 
hence are subject to the excise tax of 2%% under the provisions of section 
274:> H. s. 0. 

In view of the present status of the above cas~. and of the fact, there has 
so far been no direct decision on this question in Ohio, it follows, therefore, 
that it' in contemplation of Jaw premiums sent by mail to the home offica of 
the Pith;lmr,:; Life & Trust Company by Ohio policyholders are premiums "re
eeiHcl l1y it in the state," it is your duty to collect such tax on the $114,438.fi3 
'\\'hic·h was ~o rPmitted to said company in 1!!08. 

In 22 Am. & Eng. Die. of Law, p. 10:i7, the following rule upon the above 
question is laid down and is, I think, the clearly established law of this 
country: 

"The 't;nited States government through its postoflice department 
nnclertakes, upon receiving the required amount of postage, to forward 
any lett"r recdved at any pastofilce in the '{;nitctl States to the varty 
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whose addrE>ss is placed thereon. After the letter is placed in the 
postoffice it passes out of the control of the sender and into that of 
the person to whom it is directed, ant! the postmaster or postoffice de· 
partment is his agent to forward the letter to him. The right of the 
addressee being a property right, he cannot be deprived of it except 
by due process of law." 

Illustrations of this principle are found in the following cases: 

Johnson v. Sharp, 31 0. S. 611. 
U. S. v. Jackson, 29 Fed. 503. 
U. S. v. Johnson, 31 Fed. 725. 
Commonwealth v. Taylor, 105 Mass. 172. 
McDonald v. Chemical National Bank, 174 U. S. 610. 
Tayloe v. Insurance Co., 9 How. 390, and many others. 

In this connection the case of Tayloe v. Insurance Co. Supra, is very in
structive. The question involved in this case was whether the premium on a 
fire insurance policy was paid when a letter containing the amount due was 
deposited in the mail. The facts were that a contract for insurance was made 
by corresponder.ce between plaintiff and defendant. The terms upon which the 
company would carry the risk were sent to the insured by Jetter with instruc
tions to send check for amount of premium if the terms were satisfactory. The 
terms were accepted and the plaintiff mailed a check to the defendant for the 
premium. Before the letter reached its destination the building insured was 
burned. One of the conditions of the policy of insurance was that no insurance 
was binding on the company until the premium was actually paid, and that 
credit should not be given by an agent for a premium under any circumstances. 
It was claimed by the insurance company that the premium was not actually 
paid and that consequently it was not liable. The court, however, held that the 
premium was actually paid when the Jetter containing the check for the amount 
was deposited in the postoffice. 

In view of the above authoriti€s, therefore, I am of the opinion that the 
premiums remitted by policyholders of the Pittsburg Life & Trust Company in 
the year 1 908 direct to the home office of said company at Pittsburg, Pa., 
through the mails in cash, checks, drafts, postoffice orders or other forms of 
remittance, which premiums were reported. by said company to amount to 
$114,438.53, were "received by it in the state" of Ohio during the year 1908, 
within the meaning of section 274S Revised Statutes of Ohio prior to its amend
ment, March 23, 1909, and that, therefore, it is your duty to collect the 21,2% 
tax thereon, provided for by said section 2745 of the Revised Statutes of Ohio. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 

INS~ANCE- FRATERNAL BENEFICIARY ASSOCIATION- NATIONAL 
COlJNCIL DAUGHTERS OF A::\IERICA BENEFICIARY DEPART::\IENT. 

Fraternal beneficiary associations incorporating in Ohio must ao so unaer 
section 3631-21. Such associations must adopt national fraternal congress rates. 

Fraternal beneficiary associations existing prior to .April 26, 1904, may con
tinue business ana exercise all pou;ers not inconsistent tcith fraternal beneficiary 
association act. 
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SeptembEr 9, 1909. 

Hos. CH.\'>. C. Lornrr, Superinte,zdent of Insumnce, C.oluu1bus, Ohio. 
DEAn Snc-Your letter of September 4th, requesting my opinion whether 

the Xational Council Daughters of America Benefit Department, a fraternal 
btoneficial association which was organized and doing business in Ohio, with its 
home office in Ohio, on April 26, 1904, the date of the passage of the present 
fraternal act, and which pays maximum death benefits of $250, may be incor· 
porated or reincorporated under the present fraternal act, received. 

In reply, I beg leave to state that I have carefully examined the papers 
and data submitted with your letter, and also the brief submitted on the ques· 
tion of said company. From these papzrs the facts appear to be that the Na
tional Council Daughters of America Benefit Department is conducted by the 
Xational Council of the Daughters of America for the purpose of reinsuring such 
local councils or lodges of that order as may choose to avail themselves of the 
benefits granted under the laws of the benefit department of that order. This 
is done by such local council making application to the national council, which 
application contains a list of all members of such local council in good stand
ing therein between certain ages, such application being accompanied by a fee 
of twenty-five cents per name, said fe<J covering first month's premium. There
upon, said council becomes a member of said benefit department, and upon 
the death of any member of said local council, and the proper proof of such 
death to said national council, said national council pays to said local council 
the amount of death or funeral benefit to which said member may-under the 
laws of said benefit department in no cas<~ to exceed $250-be entitled; said 
local council thereupon pays amount of said death benefit to the beneficiary of 
said deceased member. 

The provisions applying to the facts in this case are those of section 3631-23p 
R. S. 0., which reads in part as follows: 

"Nothing contained in this act shall be construed to affect or apply 
to grand or subordinate lodges of Masons, Odd Fellows or Knights of 
P)'thias (exclusive of the insurance branch of the supreme lodge 
Knights of Pythias), or to similar orders which do not issue insurance 
certificates, nor to local lodges of an association now doing business in 
this state, that provide death benefits not exceeding three hundred dol
lars to any one person, or disability benefits not exceeding three hun
dred dollars in any one year to any one person, or both; nor to any 
contrads uf reinsurance of or between such local lodges of such asso
ciation now doing business on such plan in this state, * * * " 

The certificate issued by the National Council Daughters of America Bene· 
fit Department, a copy of which is included among the papers submitted hy 
you, is one of reinsurance, inasmuch as the National Council Benefit Depart· 
ment in no way obligates itself to pay the amount of such certificate to the 
member named therein, but merely agrees to reimburse the local council of 
which such person is a member, for the amount of dzath benefit not exceeding 
$250, which shall be paid by such local council to such member. The following 
llPfinition of rPinsurance is found in Vane,' on Insurance, pa~e 61: 

"Reinsurance is a contract whereby the reinsurer agrees to assume 
tile wlwlP, or a part, of a risk undertal{en by the original insurPr. In 
its nature it is not different from the contract of original insurance, 
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but it possesses some peculiarities. The contract is personal between the 
insurer and the reinsurer, and the original insured is no party to it." 

Bouvier defines reinsurance as follows: 

"Insurance effected by an underwriter upon a subject against cer
tain risks, with another underwriter, on the same subject, against all 
or a part of the same risks, not exceeding the same amount. * * * 
There is no privity of contract between the original assured and the 
reinsuer, and the reinsurer is under no liability to such original 
assured." 

2 Bouvier's Law Diet. 864. 

It is clear that in this case the beneficiary of the member of a local council 
insured as aforesaid, would have no right of action against the National Council 
D. of A. Benefit Department, and that there is no privity of contract between 
such member and the National Council of D. of A. Benefit Department. Indeed, 
the claim is specifically made in the brief submitted by the company that this 
is a contract of reinsurance. 

I am, therefore, of the opinion that the underlined portion of the above 
quoted section 3631-23p R. S. 0. is exactly applicable to this case, and was 
intended by the framers of this act to apply to just this class of insurance. 
Such being the case, I am of the opinion that the National Council D. of A. 
Benefit Department is totally exempt from aU of the provisions of the fraternal 
beneficiary association act, for stronger language to so exempt them could 
scarcely have been used than the following, found in the first part of the above 
quoted section: 

"Nothing contained in this act shall be construed to effect or apply 
to, etc." 

Therefore, as the provisions and regulations of the fraternal beneficiary asso
ciation act do not in any way affect or apply to the National Council D. of A. Ben
efit Department, such association cannot avail itself or be governed by any of the 
provisions of such act, and, therefore, cannot incorporate under such act. I 
use the term "incorporate" rather than that of "reincorporate" as used in 
3631-23 of said act, for the reason that there is no general or special provision 
in the Revised Statutes of Ohio for "reincorporation" of such an association, 
and, therefore, the word "reincorporate" as used in section 13 must be held to 
mean "incorporate." 

I am further of the opinion that even should such association aforesaid so 
alter its plan of insurance as to (,Orne within the meaning of and be governed 
by the provisions of the fraternal beneficiary association act, it would, should 
it desire to incorporate under such act, be compelled to accept and be governed 
by all of the provisions of such act. 

Section 3631-23 of said act reads as follows: 

"Any association now engaged in transacting business in this state, 
may exercise, after the passage of this act, all of the rights conferred 
thereby, and an of the rights, powers and privileges now exercised or 
possessed by it under its charter or articles of association not incon
sistent with this act, 'or it may be reincorporated hereunder. But no 
association already organized shall be required to reincorporate here-
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under, nor shall it be required to adopt the rates prescribed herein for 
new associations, in order to avail it<>elf of the privileges of this act, 
and any such association may amend its articles of association from 
time to time in the manner provided therein, or in its constitution or 
laws, and all such amendments shall be filed with the superintendent 
of insurance and shall become operative upon such filing unless a later 
time be provided in such amendments, or in its articles of association, 
constitution or laws." 

3.31 

It is evident from a careful reading of this section that the framers thereof 
had two plans in mind, the first being that any association engaged in trans
acting insurance business in Ohio at the time of the passage of the act, might 
continue to exercise all of the rights, powers and privileges which it was ex
ercising at the time of the passage of the act under its charter or articles of 
association, which powers and privileges were not inconsistent with the act, 
and also might exercise all of the rights conferred by the act, or it might in
corporate under the act. Should it adopt the first plan, the section further pro
vides that it should not be required to incorporate under the act nor to adopt 
the rates prescribed in the act for new associations, but I am of the opinion 
that should it decide to adopt the second plan, as outlined by this section, 
namely, that of an incorporation under the fraternal beneficiary association act, 
it must do so under the provisions of section 3631-21 of said act, which governs 
and prescribes the manner in which associations shall incorporate under such 
act. Among the provisions of section 3631-22 is that which prescribes that 
such association so incorporating must have a "rate of regular payments or 
assessments which shall not be lower for death benefits than those required by 
the National Fraternal Congress Table of Mortality, with interest at four per 
cent. per annum." 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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(To the State Inspector of Oils) 

OIL :\lUST BE INSPECTED IN THE BARREL. 

January 8th, 1909. 

Hox. W. H. PHIPPS, State Inspector of Oils, Columbus, Ohio. 
DEAR Sm:-1 desire to acknowledge the receipt of your communication with 

reference to the inspection of single barrel shipments of oil. You inquire 
whether or not it is a sufficient compliance with the statute for an inspector 
to have samples of oil sent to him for inspecti_on purposes, and thus avoid 
going to the point where the oil has been shipped. 

·In reply thereto permit me to say that in my opinion this will not be a 
compliance with the statute. The purpose of the act providing for the inspec.• 
tion of oils is to protect the general public. It is the duty of the inspector and 
his deputies to make inspections of the shipments of, oil for the purpose of 
determining whether or not the oil is up to the standard. The provisions of 
the act cannot be effectually carried out by a deputy who seeks to avoid 
making inspections by having a sample of oil sent to him. While there may 
be no fraud in sending a fair sample, it is the duty of the inspector to inspect 
and brand the package itself. 

Very truly yours, 
u. G. DEN;\IAN, 

Attorney General. 

OILS-DEPUTY INSPECTORS OF, ENTITLED TO ALL FEES EARNED 
DURING YEAR, NOT EXCEEDING $1,200. 

_ February 3rd, 1909. 

Hox. WILLIAlii 'H. PHIPPS, State Inspector of Oils, Oolumbtts, Ohio. 
DEAR SIR:-Your communication of February 2nd is received in which 

you submit in substance the following inquiry: 
From June 1st to December 31st, 1908, Mr. Albert Bauer, deputy oil in· 

spector of Franklin county, has earned $841.86 fees for the inspection of oils. 
Out of said fees he has been paid at the rate of $100 per month for seven 
months, beginning June 1st, 1908. This leaves a balance of $141.86 to his credit. 
The total fees earned by said inspector during the month of January, 1909, is 
$38.46. Query: Is :Mr. Bauer entitled to have the deficiency in his compen· 
sation for the month of January, 1909, made up out of said balance of $141.86? 

In reply I beg to say section 6 of the law regulating the inspection of oils, 
gasoline and naphtha provides that 

"each deputy inspector shall receive for such inspections as he may bE> 
called upon to make under the provisions of this act a fee of three 
cents for each and every barrel of oil of fifty gallons which he shall 
so inspect, payable out of the fees as provided in section 7 herP.of, and 
not otherwise; provided that no deputy inspector shall receive more 
than $1,200 in any year." 
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l:'nder this section a deputy inspector is clearly entitled to all the fees 
earned not in excess of $1,200 in any one year. 

Section 1 of said law provides that the term of the state inspector of oils 
shall begin on the 15th day of :\lay of each even numbered year. I am, there
fore, of the opinion that in enforcing the provision in section 6, "that no deputy 
inspector shall receive more than $1,200 in any one year," the compensation 
should be based upon the total amount of inspection fees earned during each 
inspection year, and that such inspection year shoud be held to begin on the 
15th day of :\lay annually. It follows, therefore, that ::.\lr. Bauer is not only 
entitled to the balance of $141.86, but to all other inspection fees earned by 
him during the year ending :\lay 15th, 1909, not in excess of $1,200. 

Yours very truly, 
u. G. DE:'DIAX, 

Attorney General. 

PETROLEL':\1 SHIPPED FRO:\I OTHER STATES-INSPECTION OF. 

February 23rd, 1909. 

Hox. W. H. PHIPPS, State Inspector of Oils, Columbus, Ohio. 
DE.~R Sm:-Your communication is received in which you submit sub· 

stantially the following inquiry: 
Any petroleum products shipped directly from refineries in Pennsylvania 

or other state~ to the consumers thereof in Ohio, and also when such con
sumers in Ohio receive the same as result of an order for said petroleum 
products made by a third party to said foreign refineries in behalf of said 
consumers, subject to the state inspection laws of Ohio pertaining thereto as 
found in chapter 15 of the Revised Statutes? 

Replying thereto, I beg to say that section 394 of said chapter 15 provides: 

Are petroleum products shipped directly from refineries in Pennsylvania 
a product of petroleum, or into which petroleum or any product of 
petroleum enters or is found as a constituent element, whether m<mtt· 
tactnred tcitllin this state or not, shall be inspected, as provided in 
tltis chapter, before being offered tor sale or sold tor consumption tor 
illuminating purposes within the state, and such inspection :;;hall be 
conductec.I as herein provided, in the following manner: * * * ." 

Section 395 of said chapter of the Revised Statutes provides: 

"The inspectors and their deputies are required to test the quality 
of all mineral or petroleum oils, or any oil, fluid or substance, which 
(is) a product of petroleum, or into which petroleum or any product of 
petroleum enters, or is found a constituent element, which is offered 
o1· is intended to be offered tor sale for illuminating purposes in this 
state, * * *" 

Section 397 of said chapter 15 provides a penalty for violations thereof as 
follows: 

"It any person for or as agent for any other person shall sell, or at
tempt to sell, to any person in this state any such oils to be C!Jtlsumed 

~3--.A. G. 
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within this state for illuminating purposes, whether manufactured in 
this state or not, before having the same inspected as provided in this 
chapter, he shall be fi,nea in any sum not less than one hundred ana 
not exceeding. three hundred dollars; * * *" 

I am of the opinion that these sections make mandatory the inspection of 
petroleum products which are shipped into Ohio, the object being for the pro
tection of the general public, including the consumer. The above statutes seem 
to be clear in thus providing, and to hold otherwise would render null and 
void our inspection laws as to petroleum products shipped directly from re
fineries in other states to consumers in Ohio. 

Yours very truly, 
U. G. DEX~fA:X, 

Attorney General. 

OIL-INSPECTION OF BOOKS OF OIL COMPANY-EMPLOYING BOOK
KEEPER FOR SAME-SALARY OF INl:lPECTOR FOR SAME. 

Inspector ot oil may not pay deputy a salary for examining books of oil com
pany, but such aeputiesr are to receive compensation in tees as provided by 
statute,· nor can a bookkeeper be entployea tor inspecting books, as such inspec
tion is part ot duty of deputy oil inspectors. 

April 30th, 1909. 

HoN. WILLIAllf H. PHIPPs, State Inspector of Oils, Department ot Oil Inspection, 
Columbus, Ohio. 

DEAR Sm:-Your letter of April 20th received, in which you ask the fol-
lowing questions: -

1. Whether you may legally pay a salary to your deputy inspector 
of oils, at Lima, for examination of the books of the Solar Refining 
Company, in regard to the shipments of oils from that point, and 

2. Whether you may legally employ a bookkeeper in Cleveland to 
examine the books of the refineries in that city in regard to the ship
ments of oils from that point, and may lawfully pay him a salary 
therefor. 

The answer to both of these questions in my opinion is in the negative. 
House bill No, 1275, passed May 9th, 1908, 99 Ohio Laws, 513, which repeals 

sections 394, 395 and 396 of the Revised Statutes provides in section 3 of said 
act as follows: 

"The state inspector of oils shall appoint a suitable number of 
deputy inspectors of oils who shall have the same qualifications as the 
inspector, and who shall be empowered. to perform the d7tties of in
spection, and be liable to the same penalties as the state inspector of 
oils." 

Section 6 of said act provides as follows: 

"Each deputy inspector shall receive tor such inspections as he 
may be called upon to make under the provisions ot this act, a fee of 
three cents for each and every barrel of oil of fifty (50) gallons which 
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lte shall so inspect, payable out of the fees collected as provided in sec
tion 7 hereof, aitd not otlzencise; provided, that no deputy inspector 
shall receive more than $1,200.00 in any year." 
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Section 3 is the authority under and by virtue of which you may appoint 
deputy inspectors of oil, and section 6 provides the manner in which such deputy 
inspectors shall be paid. In both of these sections the duties of such deputy 
inspectors are stated to be those of the "inspection of oils," and section 6 pro
vides that they shall be compensated in the manner there set forth "for such 
Inspections as he may be called upon to make under the provisions of this 
act." Section 10 provides the manner in which the actual inspection or test 
of such oils shall be made. 

Section 11 reads in part as follows: 

"The inspector shall prepare the forms of all stencils and brands 
provided for in this chapter, and also all general regu-lations and 1·u1es 
tor inspection not incoilsistent 1cith tlze terms ana provisinns of this 
chapter." 

And it would appear from this that you would have, under this section, 
the power to require your deputies to make such inspections of the books of 
the various refineries throughout the state as you may, in your discretion, deem 
necessary for a complete and adequate inspection of all such oils produced by 
such refineries, such inspection of books being, in my opinion, "not inconsistent 
with the terms and provisions of this chapter," and it is my opinion that your 
deputies would under the provisions of this act be required to perform such 
duties without any other or further compensation than that provided in section 
6 of said act. Should you find that this would work a hardship on your force 
of deputies, as it is now constituted, you would in my opinion, under section 
3 of this act, be empowered to increase their number to such an extent 
that you could so divide up among them the duties of inspecting such books 
as not to unduly burden any particular deputy or deputies, inasmuch as said 
section 3 empowers you to appoint a "suitable number of deputy inspectors of 
oils." This mode of procedure would, I think, enable you to legally attain the 
end you desire without unduly burdening your deputies, until such time as you 
can apply to the legislature for relief. 

Yours very truly, 
u. G. Dr.:'I':.L\X, 

Attvrnry General. 

OIL-INSPECTION OF BY STATE OIL INSPECTOR AT COLU:\IBUS 
BARRACKS. 

,<;tate Oil Inspector 1ws not aut11ority to inspect oil in territory ccllcd uy 
state to federal government as military reservation. 

June 25th, 1909. 

Hox. '"· H. PHIPPS, l::tate Inspector of Oils, Columbus, Ohio. 
DEAR Srn:-I acknowledge receipt of your letter in which you state that 

the oil used for illuminating purposes at the Columbus Barracks, Ohio, has 
been procured in the state of Indiana, shipped to Ohio and so used withont being 
inspected, and that the officer in charge refuses to have said oil inspecteu. 
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You inquire if, under the law of the state of Ohio, as state inspector of 
oils, you are not authorized and required to make inspection of this oil. 

The Columbus Barracks being a federal military reservation, your inquiry 
presents the interesting question as to whether the state of Ohio has jurisdic
tion over the same. It is true that section 12 of "An act to provide for the 
inspection of oils, gasoline and naphtha," 99 0. L. 513, provides that "any oil 
intended for sale for illuminating purposes within the state, as defined herein, 
shall be inspected within this state, etc." 

Section 398 of the Revised Statutes of Oh1o provides that: 

"Whoever knowingly uses for illuminating purposes any oil or 
product of petroleum, except such oil known as crude petroleum, before 
the same has been inspected and branded by a chief inspector or his 
deputy, as hereinbefore provided, shall be fined in any sum not exceed· 
ing one hundred dollars nor less than twenty dollars." 

These general statutes make it mandatory that the oil used at the Columbus 
Barracks for illuminating purposes shall be inspected by authority of the state 
of Ohio, unless the state is precluded from exercising jurisdiction in the 
premises by reason of federal inhibition. 

The 17th paragraph of section 8 of Article I of the constitution of the 
United States provides that congress shall have power 

"to exercise exclusive legislation in all cases whatsoever, over such dis· 
trict (not exceeding ten miles square) as may, by cession of particular 
states and the acceptance of congress, become the seat of the govern· 
ment of the United States, and to exercise like authority over all places 
purchased by the consent of the legislature of the state in which the 
same shall be, for the erection of forts, magazines, arsenals, dock-yards, 
and other needful buildings." 

It is a fact that the territory in question has been ceded by the state of 
Ohio to the federal government as a military reservation and authority for the 
state so doing is found in section 23-7a Revised Statutes, towit: 

"That the consent of the state of Ohio is hereby given, in accord· 
ance with the seventeenth clause, of the first article of the constitution 
of the United States, to the acquisition by the United States, by pur
chase, condemnation, or otherwise, of any land in this state required for 
sites for custom. houses, court houses, postoffices, arsenals, or other pub
lic buildings whatever, or for any other purposes of the government." 

Section 23·7b of the Revised Statutes of qhio provides that: 

"Exclusive jurisdiction in and over anyl land so acquired by the 
United States shall be, and the same is hereby ceded to the United 
States, for all purposes except the service upon such sites of all civil 
and criminal process of the courts of this state; but the jurisdiction so 
ceded shall continue no longer than the said United States shall own 
such lands." 

I therefore conclude that because of these constitutional and statutory pro
visions your authority does not extend to the military reservation of the federal 
government situated within the state of Ohio. This conclusion is fully sus-
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tained by the court's opinion in the case of State of Ohio 1:. Tho,nas, 173 1:. S. 
277, wherein the court held that: 

"A governor of a soldi2rs' home which is under the sole jurisdic· 
tion of congress is not subject to the state law concerning the use of 
oleomargarine, when he furnishes that article to the inmates of the 
home as part of the rations furnished for them under appropriations 
made by congress therefor." 

The fact that in the case under consideration the military reservation has 
been ceded to the l:nited States and that the oil furnished therefor was under 
appropriations made by congreRR, makes the above case directly in point ana 
clearly decisive of the question raised in your letter. This conclusion is further 
sustaimc:J. by the cases of Tcnn Y. Dari.~. 100 l:. S. 2:i7, and Ex parte Siebold, 100 
U. S. 371. These cases concur in upholding the paramount authority of the 
federal government, under circumstances similar in effect to those set forth 
in your letter. 

The supreme court of Ohio in 19 0. S .. at page 306 in the case of Si;ll.:s v. 
Reece in determining a cause of action wherein the same issue was raised, 
reached the following conclusion as stated in the second paragraph of the syl· 
Iabus thereof, towit: 

"When territory for such purpose is so purchased by 'the consent 
of the legislature of the state in which the same shall be,' the govern
ment of the United States is invested, under the provisions of the 
same section, with exclusive jurisdiction over the same and its appur
tenances, in all cases whatsoever." 

Without the recital of further authority it is sufficient for me to state that 
in my opinion you are without jurisdiction to make the inspection inquired 
about. Yours very truly, 

u. G. DE:-.:IIAX, 

Attonu•y General. 

OIL-STATE INSPECTOR OF-CO:\lPENSATION OF DEPUTIES. 

Deputy inspectors may not receive sum greater than aggregate ot his fees 
even though fees be less than $100 per mo;lfll cr less than $1,200 per year. 

Deputy inspef'tor only entitled to $100 a month tor time serretl as suc7z. 

June 29th, 1909. 

Hox. "·1u.u:\I H. PniPPR, State Inspector of Oils, Colum 1JllS, Ohio. 
Dr.\r. Sm:-I acknowledge receipt of your communication of June 25th, 

in whieh you state that as state inspector of oil you are authorized to appoint 
a suitable number of deputy inspectors of oil, and that said deputy inspectors 
shall receive a fee of three cents for each and every barrel of oil of fifty gallons 
which he shall inspect, provided that no such deputy inspector shall receive more 
than $1,200.00 in any year. You then inquire what amount of compensation 
such <1Pputy inspector would be entitled to when serving less than a year, and 
when the fees so earned by such deputy inspector would not amount to $100.00 
per month. You also inquire what would be the proper compensation to be re
cf'ive<l lJy fiiH"h deputy inspector in case the fees so earned would n~c;re~atf' to 
exceed $100.00 a month for the number of months less than a year so served 
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by such deputy inspector. The authority conferred upon you as state inspector 
of oil, and the compensation to be received by; such deputy inspector of oil, 
as may be appointed by you, is found in an act "to provide fQr the inspection 
of oils, gasoline and naphtha," 99 0. L. 513. Section 1 of the said law pro
vides that the term of the state inspector of oils shall begin on the 15th day 
of :.\Iay of each even numbered year. 

It therefore follows that such inspection year should be held to begin on 
the 15th day of l\lay annually. 

Section 6 of said act provides that 

"each deputy inspector shall receive for such inspections as he may 
be called upon to make under the provisions of this act a fee of three 
cents for each and every barrel of Qil of fifty gallons which he shall 
so inspect, payable out of the fees collected as provided in section seven 
hereof, and not otherwise; provided, that no deputy inspector shall re
ceive more than twelve hundred dollars ($1,200.00) in any year." 

From the provisions of this section it is seen that the deputy inspector is 
authorized to receive a maximum salary in feEs of $1,200.00 per year. This 
would be at the rate of $100.00 per month. Under the provision as found in 
sections 1, 3 and 6, an appointment by you as inspector of oils of a deputy in
spector at such time that his period of service would be less than a year, 
would be proper and legal. 

By the terms of said section 6, such deputy inspector is to receive a fee 
of three cents for each barrel of oil of fifty gallons which he shall inspect, and 
that no deputy inspector shall receive more than $1,200.00 in any year. 

An analysis of this and other sections of the act leads me to the conclu
sion that such deputy inspector cannot receive for his services a greater sum 
of money than the aggregate of his fees, even though such aggregate be less 
than $100.00 per month, or Jess than $1,200.00 per year. 

Your second inquiry presents a more interesting, and perhaps more difficult, 
question. If a deputy inspector is appointed at a time, or should be dismissed 
at such time, his period of service would be less than a year, and his fees as 
such inspector during said period would aggregate to exceed $100.00 per month, 
and yet not exceed the sum of $1,200.00, the question is then fairly presented, 
to what amount of compensation is he entitled? If such deputy inspector has 
made inspections for one year, and his fees under section 6 of said act should 
aggregate $2,000.00, it is clear that he would be entitled to but $1,200.00, that 
sum being the maximum allowed him by law. 

Suppose a deputy inspector in one of our large cities, say Cincinnati or 
Cleveland, would serve as deputy inspector for a period of fi'•e months, and 
during th.e five months his fees would aggregate $1,200.00, and a successor to 
him would be appointed, and during the five months immediately following, the 
successor should earn $1,200.00 in fees, can it be said that the first inspector 
would be entitled to $1,200.00, and a second inspector, in case he, too, should 
sever his relationship as such inspector, would be entitled to $1,200.00 also? 
I think this is a practical illustration of your inquiry, and m1•st be answered 
in the negative. 

I am, therefore, of the opinion that no deputy inspector under you is en
titled to receive for any year, or fraction thereof, a sum of money as compen
sation in excess of $100.00 per month for the time so served as such deputy in
spector. To conclude otherwise would, in my opinion, be in direct contraven
tion of the terms of the act, and the clear legislative intent in the enactment 
thereof. Yours very truly, u. G. DEX::IIAX, 

Attorney General. 
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SIGXAL OIL OF RAILROADS S"CBJECT TO IXSPECTIOX. 

December 15, 1909. 

Hox. W. H. PHIPPs, State Inspector of Oils, Oolumbus, Ohio. 
DE~R Sm:-In compliance with your request of December lOth for an 

opinion upon the question whether it Is your duty to inspect signal oil used 
by railroads in this state, such oil having a higher flash test than that pre
scribed by the statute, and being in part a petroleum product, I beg leave to 
submit the following opinion: 

Section 398 of the Revised Statutes of Ohio reads as follows: 

"Whoever knowingly uses for illuminating purposes any oil or 
product of petroleum, exc;)pt such oil known as crude petroleum, before 
the same has been inspected and branded by a chief inspector or his 
deputy, as hereinbefore provided, shall be fined in any sum not exceed
ing one hundred dollars -nor less than twenty dollars." 

Section 12 of an act "To provide for the inspection of oils, gasoline and 
naptha," passed :\lay 9, 1908, 99 0. L. 513, reads in part as follows: 

"" * Nothing contained in this chapter shall be so construed as 
to require the inspection of miner's lamp oil; nor the inspection of fuel 
oil for fuel purposes under boilers for generating steam, furnaces, or 
retorts, in lieu of other fuel in manufacturing plants; nor the inspec
tion of gas making material when sold to gas works for the manufacture 
of gas." 

The above quoted section 398 makes it unlawful for anyone to use oil re· 
quired to be inspected under the provisions of law regulating the same, and, 
therefo,·e, if signal oil is such as is required to be inspected under the law, it 
is your duty so to inspect it before it is used by railroads in this state. 

Tile above quoted paragraph of section 12 of the act of ::\lay 9, 1908, and 
section 398 R. S. 0. except certain kinds of petroleum oils from inspection, and 
I am of the opinion that, under the well-known rule of statutory construction, 
to-wit, the "rule of enumeration and exclusion," the intention of the legislature, 
as evinced by said sections above quoted, was that all petroleum oils other than 
those specifically excepted therein, should be inspected by you before use. I 
am therefore, of the opinion that it is your duty to inspect or cause to be in· 
spected all signal oil before the same is used by railroads within this state. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 
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(To the State Highway Commissioner) 

ROADS Ai~D HIGHWAYS-STATE AID FOR 1:\IPROVE::\IEXT-"C"XEX
PENDED BALANCE l\IAY BE TURNED INTO PIKE REPAIR FL'XD OF 
COUNTY. 

February 2, 1909. 

Ho~. ]AlliES c. wo~DERS, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-In your letter of January 25, you state that Huron county prior 

to January 1, 1908, filed the usual application with the state highway depart
ment for state aid for pike repairs, and aso applied for state aid for construc
tion work. You state that after paying the state's part for the construction 
work performed during 1908 there is left a balance of about $1,700 out of the 
amount set aside for Huron county. You ask whether this balance may be 
forwarded to the treasurer of Huron county to become a part of the pike re
pair fund of said county. 

Section 31 of the act approved May 9, 1908, 99 0. L. 318, provides that 

"the county commissioners of any county that have filed or may here
after file petitions for the apportionment of the aid to such county for 
repair may, with the consent of the state highway commissioner, use 
part of such apportionment for construction and any residue remaining 
for repair, in any case to be under the provisions of this act." 

I believe, therefore, that you; may forward this balance upon receiving 
a properly certified statement setting out that during 1908 the county com
missioners have levied on the total tax duplicate of such county a tax suf
ficient to equal the amount to be apportioned to such county by the state for 
its repair fund. 

Very truly yours, 
u. G .. DEX)IAX, 

Attorney General. 

ROADS AND HIGHWAYS-CONTRACT FOR 1:\IPROVE:\IENT-E::\IER
GENCY WORK. 

No responsibility on part ot state tor contracts let or work performed in 
an emergency unless hightcay commissioner approves contract tr01n beginning. 

l\Iarch 25th, 1909. 

Hox. JAMES C. WoxDERS, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-In your communication relative to the Akron & Medina road, 

in Summit county, you state that the bills approved by your department for con
struction work under contracts and in strict conformity with the act of 99 0. L. 
308, amounted to $13,746.78. That subsequent to the performance of this 
work and by reason of an emergency due to a subterranean lake under such 
road, the county commissioners had additional work performed to the amount 
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of $1,004 without the letting of contracts and without complying with the 
provisions of the act of 99 0. L. 308. 

You ask whether, under section 15 of this act, you should make your ap· 
portionment upon the basis of· $13,746.78, or whether you should include in 
your apportionment the additional sum of $1,004 certified to you by the county 
auditor of Summit county. 

Section 15 of the act of 99 0. L. 308 provides: 

"Upon the completion of any highways rebuilt or improveu under 
the provisions of this act, the state highway commissioner shall imme
diately ascertain the total cost and expense of the same and apportion
ment of the total cost and expenses between the state, the county and 
the township or townships and abutting property, and the state high
way commissioner shall certify the total expense of said improvement 
to the county commissioners and to the trustees of the township or 
townships and abutting property owners respectively, signifying the 
amounts contracted to be borne by the state, the county and the town
ship or townships and the abutting property as provided by this act." 

Section 14 of the same act sets out the requirements as to advertising for 
bids, letting of contracts, etc. It is clear from this and other sections of this 
act that there is no responsibility on the part of the state or its officers for 
contracts let or work performed unless the state highway commissioner has 
directed and approved such contracts and work from the beginning. 

I am of the opinion, therefore, that you should make your apportionment 
upon the basis of $13,746.78, since this was the amount expended in conformity 
with the provisions of the act which sets out your power and authority. The 
provision for the payment of the additional $1,004 should be made by the county 
commissioners. Very truly yours, 

u. G. DE:!C.\lAX, 
Attomey General. 

ROADS AND HIGHWAYS-APPLICATION FOR D1PROVE::.\1ENT
AMENDJ.\1ENT OF SA::.\IE. 

An application for improvement for three different strips of roads at least 
one-thin]. of mile in length is not to be construea a mile or ;,zore of •·oad on 
any one of such tlzree strips. 

An amended, application of April 15 cannot be consid,erea in ma1~i,Jg ap· 
portiollii/Cilt of appropriation for this year. 

April 28th, 1909. 

Hox. JA::~u:s C. Wo:'\DERs, State Higlncay Commissioner, Oolwnbus, Ohio. 
D1:.m Sm:-In your letter of April 20th you state that the county commis

sioners of :\Ieigs county have filed an application for the improvement of three 
different strips of road, each at least one-third of a mile in length, under the 
provisions of the state highway law, 99 0. L. 308. You ask whether such ap
plication is valid and also whether your department may, under the state high
way law, construct a mile of one of such three roads instead of one·third of 

. a mlle of each. 
Sections 8 and 9 of 99 0. L. 308 do not give the state highway commissioner 

powPr to conRider and a<'t upon an application unless such application is for 
the construction of a road or section of road 
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"at least one mile in length, or being less than one mile in length, in 
an extension or connection with some permanently improved or paved 
street or permanently improved highway of approved construction, etc." 

Since this provision of the law was not complied with and since it was 
evidently the intention of the county commissioners to have about -one-third 
of a mile of each of the three roads mentioned in their application improved, I 
am of the opinion that such application is not in compliance with the law and 
should not be considered. In my opinion, therefore, such application does not 
warrant your construction of a mile or more of road on any one of such 
three sections. 

You also present an amended application of the county commissioners of 
Wayne county, dated April 15, 1909, asking that the length of road to be im
proved under their application of December 26th, 1907, be extended from one 
mile to a mile and a half. 

Section 6 of 99 0. L. 308 provides that: 

"The highway commisisoner shall only consider petitions for appor· 
tionment of the appropriation of any year that have been filed before 
January 1st preceding the date ·when such appropriation is available." 

Since the amended; application of April 15, 1909, is, in effect, a new ap· 
plication for the construction of a half mile of road, and since the state high· 
way law makes no provisions for the filing of such amended application, sub· 
sequent to January 1st of each year, I am of the opinion that the amended ap
plication of April 15th cannot be considered by you in making your apportion· 
ment of the appropriation for this year. 

Yours very truly, 
U. G. DENli!AN, 

Attorney General 

PAVING OF COUNTRY ROAD OCCUPIED BY ELECTRIC RAILWAY
AMOUNT OF EXPENSE TO BE PAID BY RAILWAY COMPANY. 

In absence of any provisions in grant to electric railway company such 
company can only be made to keep up paving atter such paving is completed. 

April 30th, 1909. 

Hox. J.urEs C. WoNDERS, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-In your letter of April 22nd you state that "it is desired to 

pave with brick a country road that is occupied along the center by an electric 
railroad," and ask whether the railroad company can be compelled to pave 
over the place occupied by its track and ties. 

Section 3443·9, Bates' Revised Statutes, provides, as to street railroads out
side of municipalities, that: 

"All such companies shall have power to occupy and use for their 
tracks, cars and necessary fixtures and appliances, the public highways 
outside of cities and villages with the consent of the public authorities 
in charge of or controlling such highways, etc." 
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Section 3443-l:J, Bates' Revised Statutes, provides that: 

"Such companies shall be subject to the same regulations now pro
vided for street railroads, in so far as the same are applicable, and 
shall have all the powers in so far as they are applicable, that other 
street railroad companies have." 

Section liiJ6-1Sa, Rtaes' Revised Statutes, provides that: 

"The right to construct such railway within or beyond the limits 
of an unincorporated village, can be granted only by the county commis
sicners, by order entered on their journal; and after said grant or re
newal of any grant shall have been made, whether by general or special 
ordinance, or by order of the county commissioners, neither the mu
nicipal corporation nor the county commissioners shall release the 
grantee from any obligations or liabilities impos~d by the terms of said 
grant or renewal of a grant during the term for which sai-l grant or 
renewal shall have been made." 
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County commissioners clearly have the power to provide, in any grant to 
an electric railroad, that such railroad may be compelled to pave or otherwise 
repair the part of the public highway covered by its tracks, just as a city 
council has this power. The county commissioners not only have the power, but 
it is their duty to enforce such provisions of a grant to such railroad com
pany. The City of Columbus v. Street Railroad Company, 45 0. S. 98. 

"'here, however, no such specific provision for a new paving has been set 
out in the grant of the county commissioners, the company cannot be com
pelled to pave, but may be compelled to keep the paving in repair after such 
paving is completed. In other words, the company is required to repair but 
not bcund to improve the road. 

Elliott on Roads and Streets says in section 777 : 

"We suppose that it is safe to affirm that the assumption should be, 
where there is nothing evidencing the contrary, that the local authori
ties did not intend to relieve the private corporations from the duty 
of repairing, for, in the absence of a provision relieving it from that 
duty, the law would imply that it exists. * * It is probably true that, 
under the rule as now declared, in the majority of cases, as much as can 
be safely said is, that the railway company is under a general and con
tinuous duty to repair, but is not bound to improve. This conclusion, it 
is, perhaps, hardly necessary to add, is relevant and valid only in cases 
where the form of the contract is such as to exonerate the company 
from the general duty, for, as we have repeatedly said, the contract is 
C'ontrolling and by it the rights and duties of the parties are to be 
measuretl and determined." 

I am of the opinion, therefore, that a railroad company in the above case 
can be compelled to pave only when provision for such paving has been made 
in the grant of the county commissioners for the use of the public highway. 

Yours very truly, 
u. G. DES~IAX, 

Attorney General. 
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ROADS AND HIGHWAYS-STATE AID--:\IAXXER OF CD:\IPLETIXG 
ENTIRE ROAD. 

After one section of road applied tor under state high 1cay la1c is completed 
it is not compulsory to complete remaining sections of such road. 

July 1st, 1909. 

Hox. Ja~IEs C. WoxnERS, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-In your letter of June 15th you state that a certain county prior 

to January 1st, 1908, made proper application under the state highway law for 
the construction of a certain road, that because of lack of money it was impos
sible to complete the entire road last year and for that reason a contract was 
let for section No. 1 of such road, leaving section No. 2 to be completed later. 
You state, also, that section No. 1 has now been completed fully as provided 
in such contract, but that the county commissioners have filed no resolution, 
as provided in f:'ection 12 of the state highway law, for the construction of sec
tion No. 2, but have filed a resolution, as provided for in such section 12, for 
the construction of another road for which application has been 11roperly made. 
You ask whether you may let a contract this year for such other road instead 
of completing section No. 2 above described. You also ask whether, under sec
tion 15 of the state highway law, you shall make the apportionment therein pro
vided for immediately upon the completion of section No. 1 above described. 

Section 20 of the state highway law, 99 0. L. 308, provides as follows: 

"In each county the construction and improvement of highways and 
sections thereof under the provisions of this act, shall be taken up and 
carried forward in the order in which they are finally designated, as de
termined by the date of the receipt in each case of the certified copy 
of the resolution provided in section 12, by the highway commissioners 
as hereinbefore provided, unless by mutual consent of the state high
way commissioner and county commissioners another road or section of 
road be substituted. Provided however, that the state highway commis
sioner, where heavy grading is required, may contract for such grading 
and defer contracting for surfacing the road to such time as the grade 
has become stable and solid, and may, with the approval of the ccunty 
commissioners contract for part of a road or section of road covered by 
a petition. such section to be not less than one-half mile in length unless 
connecting with an improved road or street, and continue construction 
in the same manner from year to year." 

While section 20 above quoted seems to contemplate and encourage the 
continuation of the work upon a road section by section, from year to year, 
until such road is completed, I am of the opinion that the words "continue 
construction in the same manner from year to year" are directory and not 
mandatory, and that neither the state highway commissioner nor the county' 
commissioners can be compelled to continue the construction of such a road 
until its completion_ 

Section 17 R. S. provides that: 

"An officer <Jr agent of the state, or of any county, township, or 
municipal corporation, who is charged or entrusted with the construc
tion, improvement, or keeping in repair. of any building, or work of 
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any l~in!l. ,;, * * shall not make any contract binding or purporting 
to bind the state, or such county, township, or municipal corporation, 
to pay any sum of money not previously appropriated for the purpose 
for which such contract is made, and remaining unexpended and ap. 
plicable to such purpose, unleEs such officer or agent has been authorized 
to make such contract." 
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In the case of State v. :\ledberry, et al., 7 0. S., 522, para. 2 of the syllabus 
reads as follows: 

"That no officers of the state can enter into any contract, except in 
cases specified in th8 constitution, whereby the general assembly will, 
two years after, hf' bound to make appropriations either for a particular 
object or a fixed amount: the power and discretion, intact, to make ap
propriations, in general, devolving on each biennial general assembly, 
and for the period of two years." 

In addition to the above it seems to me contrary to ·public policy to permit 
either the state highway commissioner or a board cf county commissioners to 
control the action of a later state highway commissioner, or board of county 
commissioners, in the construction of such highways for a period of years. It 
seems to me a much better policy to permit such officers to decide each year as to 
what construction work will be of the greatest value to the state and county. 

Since, in the case presented, no final resolution as provided for in section 
12 has been presented to the state highway commissioner, he is without power 
to proceed with the further construction of the road, section 1 of which has 
been completed. 

Section 1;) of the above act provides as follows: 

'Tpon the eompletion of any highways rebuilt or improved under 
the provisions of this act, the state highway commissioner shall im
mediately ascertain the total cost and expense of the same 'lnd appor
tionment of the total cost and expense between the state, the county, 
and the township or townships and abutting property, and the state 
highway eommissioner shall certify the total expense of said im
provement to the county commissioners and to the trustees of the town
ship or townships and abutting property owners respectively, signifying 
the amounts contracted to be borne by the staHl, the county and the town
ship or townships and the abutting property as provided by this act." 

I am of the opinion that the language "upon the completion of any high
ways rebuilt or improved under the provisions of this act" applies to any road 
or section thereof for the construction or improvement of which a contract is 
let, and that the state highway commissioner should make the apportionment 
upon the eompletion of any road or section thereof as soon as he is able to com
pute the total cost and expenses of constructing or improving such road or sec
tion of road. 

Where a road has been divided into sections and an apportionment is being 
made for one section thereof, I am of the opinion that such apportionment 
should be made in the same manner in which it would be made in the case 
of a road completed under a single contract. 

Yours very truly, 
U. G. Dr;x~L\X, 
Attorney General. 
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HIGHWAY CD:\DIISSIONER-APPROPRIATION FOR LABORATORY
E:\iPLOY:\lENT OF PERSON TO INSTALL. 

July 14th, 1909. 

Hox. JA::.rEs C. WoXDERS, State Highway Commissioner, Columbus. Ohio. 
DEAR Srn:-I am in receipt of your letter of July 12th, in which you ask 

to be advised if house bill No. 129, passed :\larch 12, 1909, which contains the 
following appropriation for the state highway department, "for new laboratory 
in Ohio State University for investigating materials for road building, $5,000," 
will permit you to employ labor for the purpose of installing the apparatus 
which you desire to purchase for this new laboratory, and if it would be 
proper for you to employ a competent person to take charge of the installa
tion of said apparatus, including the drawing of plans and arranging for the 
construction of certain tables and other fixtures that may be necessary, such 
person to have general supervision over the work and to employ whatever 
assistants may be required, consisting of carpenters, electricians and other 
mechanics and laborers, all of said labor to be paid· for on the per diem basis. 

I beg to advise that the above appropriation only authorizEs the expendi
ture of $5,000 for the purpose of installing a new laboratory in the Ohio State 
University for investigating materials for road building, and no part or the 
above appropriation is to be used for the maintaining of said laboratory after 
the same has been installed. As I understand your letter of above date, the 
person or persons you desire to employ are only to render services in the select
ing of the apparatus to be used in the new laboratory and to assist in the in
stalling of such apparatus. 

I am, therefore, of the opinion that the labor which you desire to employ 
may be paid for out of the appropriation, as such labor is incident to the in
stalling of the new laboratory. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

ROADS AND HIGHWAYS-STATE AID-COUNTY C0::\1:\IISSIONERS :\lAY 
PAY MORE THAN ONE-HALF OF COST. 

July 19th, 1909. 

Hox. JA)fES c. WOXDERS, st"ate Highway Commissioner, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your communication of July 16th. in which 

you submit the following for my opinion: "The commissioners of Harrison 
county desire to construct a roed under the state aid law, the cost of which will 
be in excess of the amount upon which the state can pay one-half out of the 
appropriation for 1909, and the commissioners desire to assume the excess cost 
under section 16 of the highway act, and you desire to know if they may do so. 
I beg to advise that section 16 of the act providing for state aid in the con
struction of highways, 99 0. L. 308, provides the manner by which such road 
improvement shall be paid, and the conclusion of said section is as follows: 

"Provided, further, that nothing contained in this act shall prevent 
any board of county commissioners or township trustees from agreeing 
to appropriate a larger amount for any road improvement than the 
amount specified in this act, up to the full cost and expense of the same." 
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I am of the opinion that the above proviso in section 16 'S!)ecifically gives 
county commissioners of any county authority to pay a larger amount for any 
road improvement than that paid by the state up to the full cost and expense 
of same. Yours very truly, 

W. H. :\ln.LER, 
Assistant Attorney General. 
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(To the Inspector of ,\tines) 

::.\IIXES AXD ::.\liNIXG-AIRWA YS-X"C::.\IBER TO BE ::\lADE IX :\UXES. 

September 20, 1909. 

Hox. GEORGE HARRISox, Chief Inspector of .:Uines, OolU?nbus, Ohio. 
DEAR Sm:-Section 298 Revised Statutes is in part as follows: 

"The owner or agent of every coal mine, * * * shall provide 
and maintain for every such mine, an amount of ventilation of not less 
than one hundred cubic feet, per minute, per person, employed in such 
mine, * * *, and no working place shall be driven more than sixty 
feet in advance of a breakthrough, or airway;" 

There having been some controversy as to whether the New York Coal Com
pany at its mine No. 31 were violating the above provision, a hearing was had 
in this office with Mr. McManigal and Mr. Morris representing the coal company, 
Mr. Green and Judge Wright representing the miners, and Hon. George Har
rison, chief inspector of the mine department, all the parties interested in the 
above controversy being present. From the facts submitted to this department 
at the above hearing, I am of the opinion that the New York Coal Company, at 
its mine No. 31, did and at the present does provide and maintain an amount of 
ventilation of not Jess than one hundred cubic feet, per minute, per person, em
ployed in such mine and also that they do not violate the latter part of the 
above-quoted section, to-wit: 

"No working place shall be driven more than sixty feet in advance 
of a breakthrough, or airway" 

by having their breakthroughs, or airways, one hundred and twenty feet apart, 
alternating on each side of a room or working place. 

I beg to remain, 
Very truly yours, 

u. G. DENMAN, 
Attorney General. 
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(To the Railroad Commission.) 

DEFECTIYE BRAKES-DISTANCE TRAIN :\lAY BE RL'N-SECTION 3365-27a 
CONSTRCED. 

Railroad companies may not run a train where air-brakes are inoperative 
uithitL 111eaniilg ot section 3365-27a beyond first reasonable adequate switchina 
tracks of the company. 

October 15, 1909. 

Railroad Commission of Ohio, Oolutnbus. Ohio. 
GEXTLE::IIE~c-The communication of your :\Ir. Strong, safety appliance in

spector, is received, asking this department for a construction of section. 33G:5-27a 
Revised Statutes as applied to the moving of common carriers engaged in mov
ing traffic by railroad between points within this state when the airbrakes 
thereof become defective and inoperative, and particularly as to the right of 
the railroad company to run a train moving traffic to a terminal after the air
brakes used and operated by the engineer of the locomotive hauling such train 
have become defective, thereby rendering the engineer unable to control the train 
by the use of such airbrakes. 

In reply thereto I beg to say that the part of section 3365-27a Revised 
Statutes applicable to your inquiry is as follows: 

"That it shall be unlawful for any common carrier engaged in 
moving traffic by railroad between points within this state to use on its 
line any locomotive in moving such traffic not equipped with power 
driving wheel brakes and appliances for operating the train brake sys
tem, or to run any train in :ouch traffic that has not seventy-five per 
centum of its cars in such train having their brakes used and oper
ated by the engineer of the locomotive drawing such train, and all 
power brake cars in such train shall be associated together and have 
their brakes used and operated." 

Two ;;pecific provisions are found in the part of the section quoted pertain
ing to brakes. First, that it shall be unlawful for the carrier moving traffic 
within this state to use any locomotive in moving such traffic not equipped 
with power driving wheel brakes and appliances for operatin!] the train brake 
system. This evidently means that when the power driving wheel brakes and 
appliances for operating the train brake system become out of repair, or be
come so clef•·ctive as to make it impossible for the engineer to operate the train 
brake sy:;tem from the engine, then in that event it is unlawful to use such 
locomotive for moving the train. 

The RePond provision relates to the cars hauled by the locomotive and the 
provision is clear that it is unlawful to run such train when the airbrake sys
tem cannot be "used and operated, by t11e engineer of the locomotive drawing 
such t;-ain, and all power brake errs in snell train shall be associatea toaether 
ana Twrc their brakes ttsea ana operatea." 

I am of the opinion that this section should not be construed as preventing 
a rallroacl company moving a train, the airbrake system of which is so Impaired, 
to the nearest convenient and adequate sidetrack or switch. If such sidetrack 
or switch is at the nearest terminal to be reached after the impairment of the 
airbrake sy:;tem, then the right to run the train by the use of handbralres to the 
terminal would be a reasonable construction of the statute. But the nearest 
terminal on the road beyond the place where the impairment of the airbrake 
system of the train occurs may be a great many miles beyond a convenient and 

24-A. G. 
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fully adequate switch. In this case it would, in my opinion, be a violation of the 
provisions of this section to run such train beyond such switching facilities 
through villages and cities, perhaps, to a terminal. 

This section was construed by George H. Jones, assistant attorney general, 
in an official opinion to Hon. J. C. ::\Iorris, commissioner of railroads and tele
graphs, under date of April 1, 1904, in which opinion a somewhat more liberal 
construction than the above was placed upon the section. But the section has 
been amended since that opinion was given, and while the language of the sec
tion directly applying to the airbrakes is not materially changed, yet it is proper 
to read the entire section in order to get at the true legislative intent. 

I am, therefore, of the opinion that this section, as amended, and in effect 
April 4, 1906, 98 0. L. 75, cannot be construed so as to give a railroad company 
the right to run such common carrier as therein defined with the aid of hand
brakes, when the airbrakes are inoperative beyond the first reasonably adequate 
switching tracks of the company. The former opinion of this department, above 
referred to, does not go so far as to hold that a train with such impaired equip
ment may be run through to a "terminal." 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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(To the Supervisor of Public Printing.) 

PAPER CO~TRACTS-TRADE GCSTQ::IIS. 

Paper t,·ade customs in state contracts 110re been abrogated by statute. 
Paper fumished state Wider contract must be identical zcith sample. 

April 6th, 1909. 

Hox. Jonx L. SeLLl\'AX, Supervisor of Public Printing, Columbus, Ohio. 
DEAR Sm:-I am in receipt of :rour letter of April 5th, in which you submit 

the following statement of facts for my opinion: 

The Central Ohio Paper Company, at the last letting of the annual 
contracts for paper, was awarded the contract for the book paper. Ac
cording to said contract this book paper was to weigh one hundred and 
fifty pounds to the ream and to conform in quality to the sample. A 
recent shipment by this company has failed to come up to the sample 
in weight, and because of your refusal to 0. K. said shipment, on the 
ground that the contract was being violated, said company has taken 
issue with you and you desire to know how much leeway you must 
allow the company in determining whether the paper is up to the· re
quired standard and if the state is to consider alleged trade customs 
in enforcing the terms of its paper contracts. 

Section 134 of the Revised Statutes is as follows: 

"Each proposal Hhall he accompanied with two sample shePts of 
each kind of paper bid on, of the approximate size required, with the 
character of each designatPd in prmting or writing thereon; said sam
ples to conform in quality to those furnished by the secretary of state 
and to form part of said proposal; and the successful bidders must fur
nish papers identical zcith the samples zclzi<:h accompa;zy their bids 

* * *." 
The above section prescribes the manner of letting contracts for state paper 

and also requires the successful bidders to furnish paper identical with the 
samples which accompany their bids. This statutory provision is a part of 
all state paper contracts and the meaning of the same is quite clear. The in
tention, no doubt, of such a provision was to protect the state after a contract 
was made from accepting any paper which borders on the line of a substitute 
for the mmples which aecompany the bids. 

If a trade custom exists which permits paper companies, who have 
a contract to furnish paper according to a certain sample, to furnish paper 
under such a contraf't which is not identical with the sample, such a trade 
custom is abrogated by statute in this state relative to state paper contracts, 
as all paper furnished under contract to the state must be as section 131 requires, 
that "successful bidderil must furnish papers identical with the samples which 
accompany their bids." 

Yours very truly, 
'C'. G. Dr:x~I.\X, 

A ttomey General. 
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(To the Department of Workshops and Factories.) 

WORKSHOPS AND FACTORIE8-FIRE ESCAPES ON PUBLIC 
HALLS, ETC. 

Inspector has discretionary power to order necessary fire escapes to be 
erected on second floor of public hall, but may not dispense with same above 
second floor. 

August 9th, 1909. 

Hox. TnmrAs 1'. KEARxs, Chief Inspector of Workshops and Factories, Columbus, 
Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 5th en· 

closing a letter of R. W. McCaughey, Esq., of Massillon, Ohio, with respect to the 
interpretation of the law relating to fire escapes. You request my opinion also 
concerning a certain feature of the statute relating to high explosives. As to 
this latter inquiry I beg to refer you to my opinion of August 6th, in "Which I 
think you will find a negative answer to the question presented in your letter, 
together with my reasons for making such answer. 

Mr. McCaughey's question in short is as follows: 

May the chief inspector of workshops and factories order a fire 
escape to be erected for a public hall on the second floor of a building? 

Prior to the enactment of the act of April 28, 1908, 99 0. L. 232, the law 
relating to public halls and places of assemblage was embodied in section 4238-1, 
etc., Bates' Revised Statutes. Section 4238-2 of said act sets forth at great 
length the specifications which all buildings containing such halls must satisfy. 
Among other provisions the following is found: 

"Every such building, place or room, when above the second J[oor, 
sha!l be provided with at least one fire escape." 

Under the law above cited the chief inspector of workshops and factories 
possessed no discretionary power. He could not, therefore, enforce an order 
requiring a fire escape communicating with a room on the second floor, nor 
could he compel the erection of a fire escape according to specifications different 
from those set forth in section 4238-2. Whether or not the specifications of sec
tion 4238-2 still define the limits of the power of the chief inspector, depends 
upon a construction of the act in 99 0. L. 232. This is an act, as announced in 
the title thereof, 

"to enlarge the powers of the chief inspector of workshops and factories 
in the matter of public schools and other buildings." 

Section 1 thereof provides in part that 

"in addition to the powers now vested in the chief inspector of work
shops and factories, it shall be his further duty to cause his district 
inspectors to inspect all * * * halls * * "' and other buildings 
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used for the assemblage or betterment of people * * * in the state 
of Ohio, with special regard to * * * the provision of fire escapes." 

Section 2 provides in part that 

"the district inspectors shall file with the chief inspector of workshops 
and factories, a written report of every inspection made of any of afore
said structures, stating the condition in which such building was found, 
and if it is found that * " * means (are not) provided for the safe 
and speedy egress of the persons who might be assembled therein, said 
report shall specify such applianc::s, additions or alterations as are 
necessary to provide such * * * protection." 

3i3 

The professed object of the law being to enlarge the powers of the chief 
inspector of workshops and factories with respect to public buildings and places 
of public assemblage, I am of the opinion that with respect to public halls on 
the second floor. the inspector has discretionary power to order necessary fire 
escapes to be erected. The inspector may not, in the exercise of his powers, 
under the act of 1908, dispense with the erection of a fire escape communicating 
with a public hall on any floor above the second floor, and this, in my opinion, 
is the extent of the restraint upon his discretion imposed by section 4238·2. In 
a word, the law is, that all public halls located in a floor aboYe the second 
floor must be supplied with a fire escape as set forth by section 4238·2, while all 
public halls situated on the second floor must be provid<>d with such fire escapes 
as, in the judgment of the chief inspector of workshops and factories, may be 
necessary. Yours very truly, 

w. H. :.\!ILLER, 

Assistant Attorney General. 

WORKSHOPS AND FACTORIES-IIIGII EXPLOSIVES-LOCATIO:X OF 
.:\IAGAZI:t\'E-BOND OF ::\IANUFACTURERS-BAKE·SHOP LAW. 

Inspector of ·workshops anfl Factories may not, under any circumstancr..s, 
issue certi.ficate for high explosives of one l11mdred pounds or mfJ;·e to lie kc1Jt at 
a distance lc~s tl1an sixty rods f,·om nearest occupie(l du;elling, but may use tlls
CICliiJtl in issni;1g certificate for locatio,! tor storing less tllaa one l.ztndre(/ ]''Jiitl•ls 
of 11 ioll e.rplosires. 

I11speC'ffH may issue certificate for storing high e.·plosives 1c1te;z ;;w;wfac· 
turers have 11ot filed bond as required by law. If 'titailll(actnrcrs fail to file bo;uZ 
tlley a1e suiJject to prosecution. 

Tile usc and occupation of cellar or basement of building erected since en
act ii!l!ttf of IJal<e-sltop iilspcction lau; by bal<ery i.~ unlau;ful. reoardless of the 
fact tliat o;1 site of such lmilding there formerly stood a building, the cellar or 
l!aseii/C,tt of tcltich teas occupied by tlte same bakery. 

August 6, 1909. 

Hox. Trrmus P. KEARXS, Chief I118pecto1· of ·workshops and Factories. Columbus, 
011 io. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 4th, re

questing the opinion of this department upon the following questions, which I 
have ta]{en the liberty to restate for my own convenience, viz: 
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1. :\lay the inspector of high explosivEs approve the plans and lo
cation of a magazine in which is stored more than one hundred pounds 
of high explosives and which is situated less than sixty rods from a 
factory, occupied building, etc., in case the topography of the adjacent 
country renders the location of such magazine practically safe? 

2. :\lay the chief inspector of workshops and factories grant a cer
tificate approving the plans and location of a magazine such as that 
described in the previous question? 

3. What is the discretion, if any, of the inspector of high explo
sives and tli.e chief inspector of workshops and factories, regarding the 
approval of the location of a magazine situated more than sixty rods 
from the nearest establishment, when the topography of the adjacent 
country and the amount of high explosives stored in such magazine 
render the location thereof unsafe to such nearby establishment? 

4. May the chief inspector of workshops and factories refuse to 
grant a certificate approving the plans and location of a magazine or 
factory before receiving notice that the bond required by section 4 of 
the high explosives act, 99 0. L. 211, has been approved and filed? 

5. In case of the expiration of the term of a bond filed under sec
tion 4, or a change of surety, should the chief inspector of workshops 
and factories avoid the certificate of appl'oval under section 3 of the act 
referred to, or should the chief inspector adopt any other means to en
force the execution of another bond? 

The foregoing questions relate to the construction and application of an 
act to regulate the manufacture, handling a.nd storage of explosives, 99 0. L. 211. 

6. Does the bake-shop law, section 4364-71 et seq. Bates' Revised 
Statutes, proliibit the use and occupation by a bake-shop of a cellar or 
basement, except that in cases where a bake-shop, located in a cellar or 
basement at the time the law was enacted, is closed, the same may be 
reopened upon compliance with the provisions of said law? Under the 
provisions above described, could a cellar or basement of a building 
erected on the site of a building, the cellar or basement of which had 
been previously used as bake-shop be so used upon compliance with said 
law? 

In consideration of the first three questions above staterl, I deem it proper 
to make the following quotations from the act found in 99 0. L. 211: 

"Section 1. Each person, partnership or corporation * "' en
gaged * * in storing * ,, any "' * explosive substance, shaH file 
with the chief inspector of workshops and factories "' "' a complete 
statement of the location of such " * magazine * "' together with 
the kind and character of the explosive * * substance * * stored 
" * thereat, the quantity stored * "' and the distance which such 
"' " magazine is located * * from the nearest factory, workshop, 
mercantile or other establishment, occupied dwelling, etc. * • 

"Section 2. Such statt"ment * " shall be submitted by the chief in
spector of workshops and factories for * "' investigation, to the dis
trict inspector of explosives, who shall make a personal examination 
of each * "' magazine, and if such * " magazine is found to be 
located at a safe distance from the nearest factory, workshop etc. * • 
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and to be so planned and managed as to insure as great safety as is 
consistent with the nature of the business, and the facts required in 
such statement are fully set out therein, and found to be true, then the 
chief inspector of workshops and factories shall grant a certificate ap· 
proving the plans and location of such * * magazine as set forth 
in such statement. 

"Section 4. 
a quantity of 
pounds, 
* *. 

Xo person, partnership or corporation shall * " store 
(~xplosive substance) exceeding one hundred (100) 
within sixty (60) rods of any factory, workshop, etc. 

"Section 6. Whoever * * violates any provisions of this act, or 
" * stores any of such explosives, at any time, * * without having, 
at such time, a valid certificate from the chief inspector of workshops 
and factories, * " shall be fined, etc. " "· 

"Section 8. It shall be the duty of the chief inspector of work
shpos and factories and the district inspector of explosives to enforce 
the provisions of this act." 

3i5 

In answer to your first question, I beg to state that, in my op1mon, the 
general assembly has, by this act, in the exercise of its unquestioned powers, 
undertaken to fix an arbitrary standard of safety respecting the relative loca
tion of magazines for the storage of explosives and of inhabited or occupied 
buildings. That standard, as set forth in section 4 above quoted, is for maga
zines in which a quantity of explosives exceeding one hundred pounds is stored, 
a distance of sixty rods between such buildings. For this reason, and also 
because the duty to enforce the provisions of the law in question is specifically 
enjoined upon the district inspector of explosives by section 8 above quoted, I 
am of the opinion that, as to magazines containing more than one hundred 
pounds of explosives and situated Jess than sixty rods from the nearest occupied 
building, the inspector of explosives may not give his approval; but that in all 
such cases, he should report the facts, including those which tend to establish 
the safety of the location of the magazine, to the chief inspector without his 
approval. 

For similar reasons the chief inspector of workshops and factories must re
refuse to issue a certificate of approval of the location of a magazine in which 
more than one hundred pounds of explosives are stored and which is situated 
less than sixty rods from the nearest occupied building. 

The third question above stated suggests the exact nature of the discretion 
vested in the inspector of explosives and the chief inspector of workshops and 
factories by the provisions above quoted. With respect to magazines located 
more than sixty rods from the nearest occupied building and in which more 
than one hundred pounds of explosives are stored, the district inspector of ex· 
plosives should tal{e cognizance of the topography of the region and the amount 
and nature of the explosives stored, and if, in his judgment, the conditions 
render the location of the magazine unsafe with respect to nearby establish
ments, he should so report to the chief inspector, who, in turn, should refuse to 
issue a certificate of approval. In this connection also it may be remarked 
that, with respect to magazines in which less than one hundred pounds of ex
plosives are stored, the district inspector of explosives and the chief inspector 
of worlishops and factories, in the exercise of their respective powers, have un
limited discretion, regardless of tbe distance from the nearest occupied build· 
ing. Thus the location of a magazine in which seventy-five pounds of explosives 
are stored and which is situated Jess than sixty rods from the nearest occupied 



376 AXXL\L REPORT 

building may be approved, while that of a magazine in which the same quantity 
of explosives are stored and which is situated more than sixty rods from the 
nearest occupied building, may be disapproved, both because the topography of 
the region and the nature of the explosives so stored render such locations re
spectively safe and unsafe. However, the act does not apply to the storage of 
gunpowder or blasting powder in quantities less than twenty-five pounds. (Sec
tion 7.) In a word, the absolute standard of safety created by the general 
assembly applies only to amounts of explosives exceeding one hundred pounds 
and, with respect to amounts of less than one hundred pounds, the inspector of 
explosives and the chief inspector of workshops and factories have discretion. 

The fourth and fifth questions above stated may be answered together. In 
my opinion, the provision of ~;ection 4, with respect to the execution and filing 
of bonds by manufacturers of explosives and those who store more than one 
hundred pounds, is independent of the other provisions of the act relating to 
the approval by the inspector of the location and plans of plants and magazines. 
Accordingly, the chief inspector may and should issue his certificate of approval 
of plans and location of a given factory or magazine regardless of whether or 
not the proprietors thereof have given bond. However, it is unlawful for those 
required to give bond to engage in business without doing so, and if any such 
manufacturer or proprietor of a magazine should engage in business without 
filing bond, the chief inspector, in the exercise of his duty under section 8, 
should cause an affidavit to be filed under section 6, which provides in part that: 

"Whoever * * manufactures, handles or stores any of such ex
plosives at any time without having first filed such bonds and state
ment * * shaJI be fined * *." 

The success of such a prosecution would not be impaired by reason of the 
fact that the chief inspector had approved the plans and location of the factory 
or magazine in question; the offenses of failing to procure a certificate of ap
proval and of failing to give bond are separate and distinct. By reason of the 
foregoing, the chief inspector should not feel called upon to avoid the certificate 
of approval under section 3 of the act in case the term of the bond expires or 
the surety becomes insufficient. 

With respect to the sixth question above stated, I beg to quote a portion of 
section 1 of the bake·shop law, section 4364·71 Bates' Revised Statutes: 

"* * No cellar or basement not now used as a bakery shaJI be 
hereafter used and occupied as a bakery, and a cellar heretofore occupied 
shall, when once closed, not be reopened, unless the proprietor shaH have 
previously complied with the provisions of this act." 

This provision constitutes an effort on the part of the general assembly to 
save rights of property vested at the time the bake-shop inspection law was 
enacted. In my opinion it clearly and unequivocally prohibits basements and 
cellars being used as bakeries, except such basements and cellars as were being 
so used at the time the act was passed. In my opinion, also, the provision that 
"a cellar heretofore occupied shall, when once closed, not be reopened, unless 
the proprietor shall have previously complied with the provisions of this act, 
has reference to certain rooms and apartments and does not contemplate the 
construction of a different building upon a site whereon a cellar bakery had 
been previously conducted. Therefore, the use and occupation of a cellar or 
basement of a building, erected since the enactment of the bake-shop inspection 
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law, by a bakery is unlawful, regardless of the fact that on the site of such 
building there formerly stood a building, the cellar or basement of which was 
occupied by the same bakery. 

Yours very truly, 
w. H. :.\IILLER, 

Assistant Attorney General. 

WORKSHOPS A..."'OD FACTORIES-IXSPECTOR'S AUTHORITY TO ORDER 
FIRE ESCAPES. 

Inspector has authority to order {ire escapes on two-story buildings used for 
assemblage or betterment of people, where necessary to provide sate and ready 
egress in case of {ire. 

December 10, 1909. 

Hox. T. P. Kt:AH:-;s, Chief Inspcct01· of Workshops and Factories, Columbus, Ohio. 
DEAR SIR:-1 beg to acknowledge receipt of your letter of December lOth, in 

which you request my opinion upon the following questions: 

"1. Has the inspector of workshops and factories the authority to 
order a fire escape on any two-story building, such as those mentioned 
in the act of April 28, 1908, section 1? 

"2. Has the chief inspector of workshops and factories the power to 
order fire escapes and other necessary means of egress on buildings 
used as boarding houses, a11.d houses occupied by a number of roomers, 
commonly called rooming houses?" 

In connection with your first inquiry, you direct my attention to section 2573 
as amended 99 0. L. 83. This section is similar to other sections in the state 
building code and provides generally that, regardless of any order or inspection 
on the part of the chief inspector or district inspector of workshops and fac
tories, 

"It shall be the duty of any owner, or agent for owner of any fac
tory, etc., * * * if such factory, etc., * * * be more than two 
stories high, to provide convenient exits from the different upper stories 
of said building which shall be easily accessible in case of fire "' '\" 

The act of April 28, 190!3, 99 0. L. 232 is, as disclosed by its title, "An act 
to enlarge the powers of the chief inspector of workshops and factories in the 
matter of public schools and other buildings." 

Section 1 thPreof specifically Ponfers upon the inspector the duty to inspect 
certain classes of buildings used for the assemblage or betterment of people, 
with special regard to the provisions of fire escapes, etc., while section 2 confers 
upon the district inspectors the power to pass upon the existence of "necessary 
precautions for the prevention of fire" and "means provided for the safe and 
speedy egress of the persons who may be assembled" in such building. 

The two laws do not conflict in any particular. The later one simply confers 
broader powers upon the inspectors with respect to certain classes of buildings, 
while the earliEr act makes it the duty of the owners of such buildings and other 
buildings of certain classes to provide certain safety appliances. 
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As to the buildings of over two stories, it is the duty of the owner to pro
vide the fire escapes, regardless of any order of the inspector, and the inspector 
has no power to waive this duty on behalf of the state; as to two-story build
ings, the inspector has the power to order fire escapes where necessary to pro
vide means for the safe and speedy egress of people assembled therein, and with
out the inspector's order no duty rests upon the owner to provide such fire 
escapes. 

I therefore reiterate my former opinion to the effect that the chief inspector 
of workshops and factories has power to order fire escapes, where necessary, 
on buildings of less than three stories and which are used for the assemblage 
or betterment of people. This power, of course, is subject to review by the 
courts in all proper cases. 

Answering your second question, I beg to state that the class of buildings 
described by you therein does not seem to come within the catalogue set forth 
in section 1 of the act of April 28, 1908. I do not believe that boarding houses 
or rooming houses would be regarded as "buildings used for the assemblage or 
betterment of people," and they certainly are dissimilar in many respects to all 
the classes of buildings enumerated in the section. However, under the general 
building act of the state, being section 4238a, etc., Bates' Revised Statues, the 
district inspectors may order sufficient means of egress in case of fire to be 
placed upon "shops or factories" (sec. 4238f), and the term "shops and factories" 
as used in said section is defined by section 4238k so as to include, among 
other buildings, "tenement and apartment houses." 

Whether a given boarding house or rooming house would be a "tenement 
or apartment house" within the meaning of this section might be a question of 
fact to be determined by the evidence in each individual case. I do not feel that 
I can do more than to point out the above quoted provision, and to state that 
I know of no other law from which authority to order fire escapes in boarding 
or rooming houses could be derived. 

Yours very truly, 
U. G .. DENMAN, 

Attorney General. 
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(To the Department of Soldiers' Claims.) 

SQUIRREL HL'~TERS' RESOLL'TIO~-APPLIES O~LY TO SL'RVIVIXG 
:\lE:\lBERS. 

:\lay 13th, 1909. 

Hox. "\Y. L. CI'RRY, Commissioner Department of Soldiers' Claims. Columbus, 
OlliO. 

Dr:.\n Sm:-Your Jetter of :\lay lOth is received, in which you submit the 
following inquiry: 

George "\V. Duvinger, of Dayton, Ohio, filed a claim under the "Squir
rel Hunters' resolution," which was found correct and was approved for 
payment. "\Vhen the application was forwarded to his address for sig
nature to receipt, the said Duvinger had died. 

Query: Is said claim now a charge against the state, and should 
payment thereof be made to the administrator of Duvinger's estate? 

In reply I beg to say that joint senate resolution No. 76 passed May 9th, 
1908, contains the following provision: 

"That an amount equal to one month's pay of militia at the time 
of their service, being the sum of thirteen dollars, be set apart and ap
portioned to each surviving member, who respon'ded to this call, and 
whose names are so recorded in the files of the adjutant general's 
office of the state." 

Under this provision. payment is only to be made to "surviving members." 
I am, therefore, of the opinion that by reason of the death of George W. 

Duvinger, no obligation now exists for the payment of the proportionate sum as 
set out in the above quoted provision, to the legal representative of his estate. 

Yours very truly, · 
u. G. DF.X:\IAX, 

Attorney General. 
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(To the State Fire ,'\\arshal) 

CONSTITUTIONAL LAW-ONCE IN JEOPARDY. 

Acquittal under prosecution tor arson for setting fire to one building a bar 
to subsequent conviction on same charge tor setting {ire to adjoining building 
ignited from the first, without additional cause. 

February 11th, 1909. 

Hox. W. S. RoGERS, State Fi1·e Marshal, 0o1umb1ts, Ohio. 
DEAR SIR:-You ask an opinion of this office upon the following questions: 

If A should set fire to B's house and the fire should spread and 
burn the property of C, and if A were put on trial for burning B's 
house and acquitted, could he then l:je put on trial for burning C's 
house? If not, what redress would C have? 

Section 10, article I of the constitution provides that no pzrson shall "be 
twice put in jeopardy ·for the same offense." 

Bishop on Criminal Law, volume 1, section 1051, takes the view that 

"the offenses are the same whenever evidence adequate to the one in· 
dictment will equally. sustain the other." 

It has been decided in Ohio in the case of Price v. The State, 19 Ohio 423, 
and Mitchell v. The State, 42 0. S. 383, that on a plea of autrefois acquit, the 
true test to determine whether the accused has been put in jeopardy for the 
same offense, is whethe·r the facts alleged in the second, if proven to be true, 
would have warranted a conviction on the first indictment. It is held, however, 
in Bainbridge v. The State, 30 0. S. 264, that a second indictment may be 
brought where the! state in the first case elected what transaction it would 
rely upon for a oonviction in that case and where such transaction was dif· 
ferent from that elected and solely relied upon for a conviction in the second 
case. 

I am of the opinion, therefore, that A cannot be convicted of setting fire to 
C's house if the facts necessary to sustain the indictment as to C's house 
would be sufficient and adequate to sust~in a conviction under the indictment 
for setting fire to B's house. 

While proof beyond reasonable doubt is required in criminal cases, only 
proof by preponderance of evidence is required in civil cases, and both B and C 
may have redreb"S by civil suit against A, whether A has been convicted or ac· 
quitted for the burning of thEir houses. 

Very truly yours, 
u. G. DEX~L\X . 

.Attorney General. 
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(To the Chief Examiner of Stationary Engineers) 

STATIO::\ARY ENGINEER-RENEWAL OF CERTAIN LICENSES. 

Lice;1ses obtained under section 10 of act in 94 0. D. 33, 36 are not subject 
to renc1ral. 

:\larch 26th, 1909.. 

Hox. "'\Y. E. KEXXEDY, CltiBf Examiner Steam Engineers, Columbus, Ohio. 
DE.\R SIR:-1 am in receipt of your letter of :\larch 25th, enclosing copy of 

opinion rendered by the circuit court of the 8th district, in the case or Theo
bald et al v. State of Ohio, and you desire to know if, in my opinion, the 
opinion rendered by the circuit court in the above case holds that it will be 
necessary for persons holding licenses issued to them under the act of the 
general assembly, passed :\larch 1st, 1900 (94 0. L. 33, 36), to submit to a 
further examination after the expiration of the period therein designated by 
such licenses or may a renewal of such license be issued. 

I beg to advise that the ovinion of the d.bove court, on this point, after 
quoting the last part of section 10 and all of section 7 of the act construed, is 
as ronows: 

"Now as to section 10 ( 4364-89tt), it may be said, first, that even 
though this section were held to be unconstitutional, the persons pro
vided for in this section are simply those who at the time the present 
statute went into effect were holding licenses issued under the former 
act, and since no such license could extend beyond one year from the 
time of its issuing, it cannot be supposed that this small period of time 
for which some were permitted to operate engines after the examina
tion, was an inducing clause for the enactment of the provisions in re
spect to the examination of those who desired to become engineers. 
Further than that this act extending the privilege i.o those who were 
alrEady licensed under the former act for the short time they would be 
permitted to operate, is of too small consequence for the courta to say 
that it is in contravention of the constitution. In any event this has 
long ceased to be a practical question, for the present statute went into 
operation on the first of l\Iay, 1902, and all those permitted under the 
provisions of section 10, to operate engines have long since lost that 
pdvilege. It will be noticed by section 7, hereinbefore quoted, that it 
is only those who have obtained a license under the present 'I.Ct, who 
are C'ntitlecl to a renewal, after examination. Those spoken oi: in sec
tion 111 of the former act, are not entitled to such renewal without 
examination. It is those who have obtained a license under the present 
al't \Yho may have a renewal." 

From the above quoted portion of the court's opinion it is clear that only 
persons "'ho haYe obtained their licenses under Rection 7 of the act construed, 
are entitled to a renewal of their licenses; and that the persons who, under 
section 10, \Yere permitted to operate engines for the period covered by the 
licenses is~med to them under the act of the general assembly passed :\larch 1st, 
1900 (!H 0. L. 33, 36), without further examination, must, at the expiration of 
that period take another examination. as such license mentioned in section 10 
of the act construed cannot be renewed. Very truly yours, 

'C'. G. Dr.x~r \X, 

A.ttoi'ney Ge;wral. 
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STATIONARY STEA:\1 ENGINEERS-EXGINES AND BOILERS OF WHARF 
BOATS ON OHIO RIVER. 

Persons operating steam engines ana boilers on wharf boats in connection 
of Ohio shore of Ohio river m;tst comply with Ohio laws. 

September 9, 1909. 

Hox. WILLIAM E. KEXXEDY, Chief Examiner Steam Engineers, Columbus, Ohio. 
DEAR SIR :-1 beg to acknowledge receipt of your letter of September 1st, 

in which you request my opinion as to the application of the statutes respecting 
the licensing of stationary engineers to persons operating engines and boilers 
of more than thirty horsepower upon wharf boats and coal diggers, so called, 
on the Ohio river at Cincinnati. 

By letter of the district examiner, enclosed with your letter, and by state
ments verbally made to me by you, I am informed that the wharf boats re
ferred to are craft moored to the Ohio bank of the Ohio river in such a manner 
as to be always opposite a given point thereof and so as to be afforded liberty 
of motion across the current of the stream, permitting the boat to float con
tinuously at the exact edge of the water regardless of the state of the river. 
Such wharf boats constitute landings for the use of boats engaged in the navi
gation of the river and themselves have no motive power. 

The coal diggers are described by you as floating platforms or barges upon 
which are erected steam cranes equipped with devices for transferring coal from 
other barges used in the commercial navigation of the river to railroad cars 
and wharfs situated on the Ohio bank of the river. Like the wharf boats 
these boats are designed to float continuously at a certain distance from a fixed 
point on the shore, but possess no means of self propulsion, and are not, in 
their ordinary use, towed from place to place. In short, they are in a sense 
appurtenant to particular coal yards or places of business along the bank. 

A full statement of the exact use to which these boats or floating platforms 
are customarily put has been deemed necessary in view of the peculiar prin
ciples of law applicable to the Ohio river. 

Under the terms of the cession by the state of Virgina to the federal gov
ernment of the Northwest territory, the territorial boundary between the states 

·of Ohio and Kentucky is low watermark on the Ohio side of the Ohio river. 
(Handley's Lessee v. Anthony, 5 Wheat. 385.) 

By the articles of compact between Virginia and Kentucky at the time the 
former state ceded jurisdiction over the territory embraced within the latter in 
order that the new state might be created, it was provided that the respective 
jurisdictions of the commonwealth of Kentucky and of the proposed state to 
be formed on the other side of the Ohio river (now the state of Ohio) should be 
concurrent. This concurrence of jurisdiction in criminal matters, and par
ticularly in matters of police regulation, has been recognized and asserted by the 
courts of the states on both sides of the Ohio river. The concurrent jurisdiction 
thus created and recognized embraces the whole of the waters of the river and 
extends, generally speaking, to the objects floating thereon. (Garner's Case, 3 
Gratt. 674; State v. Plants, 25 W. Ya. 119; Sherlock v. Alling, 44 Ind. 184.) 

Some doubt might exist as to the extent of this concurrent jurisdiction 
with respect to provisions like the steam engineer's license law in view of the 
holding of the Kentucl{y court in the case of McFaJ.l v. Commonwealth, 2 :\let-
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calf 394, and the seemingly conflicting decisions of Re ~Iattson, 69 Federal, 325; 
State v. Stevens, 1 Ohio Decisions, 82; State v. Plants, Supra; State v. :\lull en, 
35 Iowa, 99, and State v. Faudre, 1>4 W. Va. 122. 

'C'pon the facts above submitted, however, I do not deem it necessary to 
apply the rules pertaining to concurrent jurisdiction to this case, even if such 
rules might be ascertained with any degree of definiteness. In my opinion, 
both the wharf boats and the coal diggers above described are in a sense fixtures 
with respect to the Ohio bank of the river. Although they float upon the water, 
and thus are apparently included within the subjects of concurrent jurisdiction, 
and although at times they may project partially or entirely beyond low water 
mark and thus be situated over that portion of the bottom which is within the 
jurisdiction of Kentucky, yet they are for the purposes at hand to be regarded 
as portions of the Ohio bank and not as boats of commerce nor as fixtures with 
relation to the bed of the stream immediately beneath them. Upon such assump
tion the boats in question become subject not to the concurrent jurisdiction of 
Kentucky and Ohio, but to the exclusive jurisdiction of the state of Ohio. (Rob
erts v. Fullerton, 117 Wisronsin 222; Eckert v. Calvin, 1st Ohio Dec., reprint, 11; 
The Cheeseman v. 2 Ferry boats, Fed. cases, 2633; J. S. Keator Lumber Co. v. 
St. Croix Broom Corp., 72 Wis. 62; State v. Stevens, Supra,· Phillips v. People, 
55 Ill., 429.) 

By the exercise of exclusive jurisdiction is meant that all of the laws of the 
state, both written and unwritten, apply i.o the territory in question. It fol
lows, therefore, that· persons operating steam engines and boilers upon the 
wharf boats and coal diggers operated in connection with the Ohio shore of the 
Ohio river at Cincinnati, as aforesaid, must comply with the law of the state of 
Ohio relating to the examination and licensing of stationary engineers and 
that for failure so to comply upon being notified as provided in said act, they 
may be prosecuted in this state. 

Yours very truly, 
u. G. DEX::IL\X. 

Attorney General. 

STATIONARY ENGINEER-FIREMEN'S LICENSES. 

Stationary engineeri;lg department is 1cithout authority to issue {ire;nen's 
licenses and those issued are void. 

Xovember 8, 190!l. 

Hox. \VILLI.\:II E. KEXXEDY, Chief Examiner Steam Engineers, Columbus, Ohio. 
DEAR Sm:-1 am in receipt of your letter of Xovember 4th, in which you 

submit the followin~ for my opinion thereon: 

The qepartment of steam stationary engineers issues two classes 
of licensE's, one called fireman's license and the other called engineer's 
license. To be eligible for examination applicants for either of the 
licenses are required to file the same application. The examination, 
however, is different. The engineer's examination is more difficult 
than the fireman's and a different list of questions is presented to each 
class. The engineers are examined upon the following subjects: Con
struction and operation of steam boilers, steam engines and steam 
pumps, and also hydraulics, while the firemen are not examined upon 
the construction and operation of steam engines, but are examined upon 
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the other subjects. The engineer's license permits the holder to have 
charge of and operate any stationary steam boiler or engine in the state. 
The fireman's license permits the holder only to operate stationary 
steam boilers not connected with an engine. 

You desire to know, first, if your department has authority to grant 
the class of licenses described as fireman's license, and, second, what is 
the status of one who has been granted such license? 

I desire, first, to call your attention to an act relating to the licensing and 
examination of steam engineers, 95 0. L. 48, as amended in 97 0. L. 28. Section 
1 of said act is as follows: 

"That it shall be unlawful for any person to operate a stationary 
steam boiler or engine in the state of Ohio, of more than thirty (30) 

horsepower, except boilers and engines under the jurisdiction of the 
United States, and locomotive boilers and engines, without having 
been duly licensed so to do as herein provided. And it shall be unlawful 
for any owner or user of any steam boiler or engine, other than those 
excepted, to operate or cause to be operated such steam boiler or engine 
without a duly licensed engineer in charge." 

You will note the above section makes it unlawful for any person to either 
operate a steam boiler or engine of certain horsepower without first being a duly 
licensed engineer within the meaning of this act. 

At this point I desire particularly to call your attention to the fact that 
the act under consideration nowhere makes any distinction between persons who 
desire to operate a steam boiler and persons who desire to operate a steam engine 
of a horsepower mentioned in the act. To operate either one must be licensed 
engineer, and if one may operate a steam boiler he may operate a steam engine; 
therefore, their qualifications must be the same. It is necessary to look to sec
tion 6 of the act, which is the only section which provides the method of ob
taining an engineer's license. Section 6 is in part as follows: 

"Any person who desires to act as a steam engineer shall make ap
plication to the district examiner of steam engineers for a license so 
to act, upon a blank furnished by the examiner, and shall successfully 
pass an examination upon the following subjects; the construction and 
operation of steam boilers, steam engines, and steam pumps, and also 
hydraulics, under such rules and regulations as may be adopted by 
the chief examiner, which rules and regulations, and standard of ex
amination shall be uniform throughout the state. If, upon such examina
tion, the applicant is found proficient in said subjects a license shall 
be granted him to have charge of and operate stationary steam boilers 
and engines of the horsepower named in this act." 

You will note this section requires that all applicants for steam engineer's 
license shall pass an examination in certain enumerated subjects under such 
rules and regulations as may be adopted by the chief examiner, but in all cases 
the standard of examination shall be uniform throughout the state, and then if 
such applicant is found proficient he shall be granted a license "to have charge 
of and operate stationary steam hoilers and engines of the horsepower named 
in this act." The above provisions are mandatory, and condensing the same 
we have: 
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1st, an examination in certain enumerated subjects. 
2nd, uniform standard of examination. 
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:lrd, if found proficient in the above two provisions to be given a liceno;e 
to have cl!arge and operate stationary steam boilers ana engines. 

Answering your first question, I beg to advise that I am of the opm1on 
that your department is without authority to grant the class of license known 
as "fireman's license" for the following reasons: 

First, you are without authority to grant any license except to have charge 
and operate stationary steam boilers and engines, and you cannot limit such 
license to only steam boilers. Any person entitled to a license is entitled to a 
license to have charge and operate both steam boilers and engines. 

Second, the examination which you have been giving to firemen does not 
cover all of the enumerated subjects mentioned in section 6, to-wit, firemen are 
not examined in the construction and operation of steam engines. 

Third, the Pxaminations which have been given by your department are 
not of uniform standard as required within the meaning of this act. 

Answering your second question, I am of the opinion that a person holding 
a fireman's license is without authority t.o operate a steam boiler, as he has 
not passed the examination required in section 6 to obtain an engineer's li
cense, and also that your department was without authority to issue a fireman's 
license to them; and as all the authority which your department has is given 
to it by statute, and such authority has not been given to you, the same cannot 
be exercised. 

In conclusion, I desire to advise that the present stationary engineer's law 
was held to be constitutional by the circuit court in the cases of E. R. Theobald 
v. State, W. S. Judd v. State and Frank Stupens v. State, reported in 10 Ohio 
circuit court (n. s.), page 536, and affirmed by the supreme court without report. 

·whether it was wise or unwise that this law was so drafted as to require 
the above holdings, this office cannot change the law as it reads. It is only 
for us to dPrlare the law as we find it. 

Yours very truly, 
u. G. DE,~{A:", 

Attorney General. 

STATIOXARY EXGINEERS-FRA"LD"LLEXT APPLICATION FILED BY AP
PLICA.J."';T FOR LICEXSE. 

AiL applicant tor engineer's license making false- statement as to experience 
is guilty of fraud in passing examination. 

October 2, 1909. 

Ho:s-. ·wrLLLUI E. KE:s-SE»Y, Oltief Examiner Steam Engineers, Oolumbus, Ohio. 
Dr.:.\R Srn:-1 am in receipt of your letter of September 30th, in which you 

enclose a letter and affidavit filed with you stating that one who has taken thto 
stationary steam engineer's examination has never had the one year's experience 
required by your department to be eligible for examination, and that the person 
who took the examination was required at that time to make an affidavit that 
he diu have the required one year's experience, and that this affidavit is now 
on file in your office, and you desire my opinion as to your duty in a case of 
this kind and what action, if any, you should take. 

I beg to call your attention to section 6 of the act in 97 0. L. 28, relating 

25-A. G. 
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to the licensing and exammmg of steam engineers. The latter part of this 
section is as follows: 

"Such license shall continue in force for one year from the date the 
same is issued, provided, however, the district examiner may, upon 
written charges, after notice and hearing, revoke the license of any 
person guilty of fraud in passing the examination." 

The first part of section 6 authorizes you, as chief examiner, to make cer
tain rules and regulations governing the examinations, and in pursuance of this 
anthority you have made a rule requiring all applicants for license to file an 
affidavit stating that he has had at least one year's practical experience as an 
engineer, fireman or oiler of steam boilers or engines. It may be well here to 
add that the department of steam stationary engineers by the above rule did 
not mean that an applicant, before being eligible for examination must have 
had any experience or performed any work which would have been unlawful 
for any person to have performed without having been a duly licensed engineer. 
Your having authority to adopt the rule that an applicant must make affidavit 
that he has had certain experience, makes it necessary for an applicant to 
file such affidavit before being eligible for examination, and in case a false affi
davit is filed there is no doubt in my mind that such applicant filing the same 
would, within the meaning of the part of section 6 quoted in this opinion, be 
guilty of fraud in passing the examination. 

You also ask my opinion as to your duty in a case of this kind. You will 
note section 6 requires that written charges must be preferred against a person 
before a hearing may be had before the district examiner to revoke the license 
.of a person accused of fraud in passing the examination and notice must be 
given of such hearing. This section places the discretion in the district ex
aminer after written charges have been preferred to determine whether there is 
reasonable ground to believe the accused has been guilty of fraud in passing 
the examination. If such district examiner should decide in the affirmative he 
should then give notice of a hearing to the parties interested, and at such hear
ing proceed to determine if the accused has been guilty of such fraud. If, after 
such hearing, he then determines that the accused has been guilty of such 
fraud he should revoke his license as provided in the above quoted portion of 
section 6. However, if the district examiner should, in determining whether 
the~;e is reasonable ground to believe the accused has been guilty of fraud, 
determine in the negative no hearing should be had at all. 

I herewith enclose the letter and affidavit attached to your letter of Sep-
tember 30th. Yours very truly, 

U. G. DEXMAN, 

Attorney General. 

STATIONARY ENGINEERS-FIRE:VIEN'S LICENSES-DISPOSITION OF 
FEES COLLECTED FOR. 

Fees received tor stationary firemen's licenses and turned, into state treas
ury may not be returned, in absence of appropriation. 

Fees receivea tor firemen's licenses which are in hanas of uistrict examiners 
shoula be returned, after licenses have been revoked, because of lack of authority 
to issue. 

Fees received, from applicants for firemen's licenses which are no longer 
issuea shoula be returned, to such applicants. 
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November 23, 1909. 

Hox. W. E. HAswELL, Chief E:raminer Stationary Engineers, Oolumbus, Ohio. 
DEAR Sm:-I am in receipt of your letter of November 20th, in which you 

submit the following for my opinion: 

"1. What shall be done with fees which have been received for 
stationary firemen's licenses where such licenses have been issued or 
removed up to the present date and the fees received for the same have 
been turned into the state treasury? 

"2. What shall be done with fees which have been received for 
original stationary firemen's licenses and renewals, which have been 
collected by the district examiners, but have not been turned into the 
state treasury? 

"3. What shall be done with fees received hereafter from applicants 
for stationary firemen's licenses or renewals of such licenses where 
no renewals are given." 

Answering your first question, I beg to call your attention to section 22 of 
article 2 of the constitution of Ohio, which is in part as follows: 

"No money shall be drawn from the treasury except in pursuance 
of a specific appropriation made by law; ,. * *." 

By the above provision the sole power of setting apart money in the treas· 
ury for the payment of the liabilities which may accrue or have accrued against 
the state is vested in the general assembly, and no claim against the state may 
be paid unless there has been a specific appropriation by law to meet it. By 
virtue of this power the general assembly exercises their discretion in deter· 
mining what claim shall be paid. 

I am, therefore, of the opinion that stationary firemen who have paid money 
to your department for licenses and renewals of licenses, and the monPy has, 
according to law, been turned over to the state treasury, it may not be paid 
back to such persons in the absence of an appropriation made by the general 
assembly for that purpose. 

Answering your second question: The money which is now in the hands 
of your district examiners for firemen's licenses and renewals, and which has 
not been paid into the state treasury, should be returned to the persons who 
paid the same. The people who have paid this money have received nothing in 
return, and morally are entitled to have the same returned to them. It would 
be against good conscience for the state to retain this money. I would, there
fore, suggest that your department return all money which has been received 
by your district examiners for firemen's licenses and renewals, and which has 
not been turned into the state treasury. 

Answering your third question: I suggest that all money which in future 
is tendered to your department for a fireman's license or for a renewal of the 
same be refused, and such money returned to such applicant. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 
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(To the Various Appointive State Boards) 

(To the State Board of Health.) 

BOARD OF HEALTH, STATE-ORDERS OF. 

Police officer may arrest tvithout warrant person whom he finds violating 
order of state board of health. 

January 16, 1909. 

DB. C. 0. Pnonsr, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-Your communication of the 13th inst. has been received. You 

submit the following inquiry: 

"I wish you would inform me if a constable or other person having 
power to arrest can arrest a person he finds violating the provisions 
of a rule of the state board of health and bring such person before a 
justice of the peace, mayor, etc., as provided in section 2121 Revised 
Statutes." 

In reply thereto permit me to say that section 2119 of the Revised Statutes 
provides: 

"Whoever violates any provisions of this chapter, or any order or 
regulation of the board of health made in pursuance thereof, or ob· 
structs or interferes with the execution of any such order, or wilfully 
or illegally omits to obey any such order, shall be fined in any sum 
not exceeding one hundred dollars or imprisoned for any time not ex· 
ceeding ninety days, or both; but no person shall be imprisoned under 
this section for the first offense, and the prosecution shall always be 
as and for a first offense, unless the affidavit upon which the prosecu
tion is instituted contains the allegation that the offense is a second 
or repeated offense." 

While the above section applies to local boards of health, yet section 17 
of the act of the general assembly creating the state board of healih, as 
amended May 9, 1908 (0. L. 99, p. 493), provides: 

"All prosecutions and proceedings by the state board of heath for 
the violation of any provision herein relating to such board or other 
laws which the board is required to enforce, or for the violation of 
any of the orders or regulations of the board, shall be instituted by its 
secretary on the order of the president of the board. The laws pre
scribing the modes of procedure, courts, practice, penalties or judg
ments applicable to local boards of health, shall apply to the state board 
of health and the violation of its laws and orders. All fines or 
judgments collected by the board shall be paid into the state treasury." 

Section 7 of the last named act provides: 

"Local boards of health, health authorities and officials, officers of 
state institutions, police officers, sheriffs, constables and other officers 
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and employes of the state or any county, city or township, shall enforce 
the quarantine and sanitary rules and regulations adopted by the 
state board of hEalth." 

Section 7129 of the Revised Statutes provides: 

"A. sheriff, deputy sheriff, constable, marshal or deputy marshal, 
watchman, or police officer, shall arrest and detain any person found 
violating any law of this state, or any legal ordinance or a city or vil· 
lage, until a legal warrant can be obtained." 
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The above provisions of the statute, in my opinion, authorize the officers 
named in section 7129 to arrest a person whom they find violating an order 
of the state board of health and file an affidavit before any justice of the 
peace or J?layor within the jurisdiction where the offense was committed, as 
provided by section 2121 R. S. 

They are not authorized on mere suspicion and without a warrant there· 
for to arrest a person whom they believe has committed an offense, but only 
where they find a person in the act of committing the offense. 

Yours very truly, 
u. G. DE"'::\[AN, 

Attorney General. 

TRUSTEES COUNTY HOSPITAL-BUILDING FOR TREATMENT OF 
TUBERCULOSIS. 

Trustees of cotmty hospital may construct sepamte hospital or building 
for care and treatment of tuberculosis, but 111ay not cnnrlemn land as site 
tor same. 

February 5th, 1909. 

Dn. C. 0. PnonsT, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

"Will you please inform me if a board of trustees appointed for 
the purpose of constructing a county hospital under the provisons of 
an act 'To provide for county hospitals,' paSBed :\Iay 9, 1908 (0. L. 99, 
p. 48G), can construct in connection with such hospital a separate hos· 
pital to be used in the care and treatment of cases of tuberculosis. 
Also, if, under the provisions of the act above mentioned, such board 
of trustees have! the power to condemn land as a site for a county 
hospital?" 

Replying thereto, I beg to say that section 4 of said act provides that 

"in case a majority of the electors of said county voting at such 
election are in favor of said issue of bonds, then the commissioners of 
suc-h <'ounty, shall provide, for the purchase of such site, and the erec. 
tion of necessary bttildings thereon, and shall proceed to issue the 
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bonds of said county according to law and provide means by taxation 
for the said purchase and support of such hospital." 

Section 5 of said act provides that 

"said commissioners shall within thirty days after such election in 
the event of a majority of the votes fa\'Oring the issue of bonds for 
such hospital appoint six suitable- trustees "' "' "' * "' and said 
trustees shall have charge of the purchasing of site, erection ot but'ld
ings thereon for such hospital and the management and control of 
the same and all its' said property, etc." 

It will be seen from these sections of said law that the character of 
buildings erected shall be discretionary with said trustees, and in my opinion 
it is within the power of said trustees, under said act, to construct a separate 
hospital or building to be used in the care or treatment ·of cases of tuberculosis, 
should. they in their judgment and discretion deem the same necessary. 

You also inquire if, under the provisions of this act, such board of trustees 
have the power to condemn land as a site for a county hospital. 

Section 19, article I, and section 5, article XIII, of the constitution of 
Ohio provide the conditions under which, and the manner in which private 
property may be appropriated for public use and benefit. No valid appropria
tion of private property for public uses can be made without a law providing 
compensation to the owner to be assessed in the mode prescribed in the con
stitution. The constitution, in this particular, does not execute itself. There 
is no provision in this act for the apprapriation of property as required by 
the constitution. There is no general Jaw or special act conferring this right 
upon the board of trustees created by this act. I am, therefore, of the opinion 
that said board of trustees have not the power to condemn land as a site for 
a county hospital. 

Yours very truly, 
u. G. DEX:IIAX, 

.Attorney General. 

JURISDICTION OF MUNICIPALITY TO PREVENT POLLUTION OF ITS 
WATER SUPPLY. 

March 5th, 1909. 

Dn. C. 0. PnonsT, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-1 desire to acknowledge the receipt of your letter in which you 

submit the following inquiry: 

"Please inform me whether the jurisdiction of a municipality to 
prevent the pollution of its water supply applies to a municipality 
having a water supply furnished by a private company, corporation or 
owner." 

In reply thereto permit me to say section 2433 of the Revised Statutes 
provides: 
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"The jurisdiction of any municipal corporation to prevent the pol
lution of its water supply and to provide penalty therefor, shall extend 
twenty miles .beyond the corporation limits. Whoever pollutes any 
running stream, .the water of which is used for domestic purposes by 
any municipality by putting therein any putrid or offensive sul.Jstance, 
(other than fresh or salt water), injurious to health shall be guilty of 
a misdemeanor, wWch shall be punishable by a fine of not less than 
five or more than five hundred dollars. It shall be the dut)" of the 
board of public service or board of trustees of public affairs of any 
municipal corporation to enforce the provisions of this section." 
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It is my opinion that under the provisions of the above section it ,is an 
offense for any one to pollute any running stream, the water of which is used 
for domestic purposes by any municipality, whether said municipality owns 
the waterworks plant or whether said plant is owned: by a private company 
or corporation. 

Yours very truly, 
u. G. DEX~UX, 

Attorney General. 

PHYSICIA~-FAILURE TO REPORT CONTAGIOUS DISEASE-FACTS IN 
EACH PARTICULAR CASE GOVERN. 

March 5th, 1909. 

DB. C. 0. PBonsr, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I desire to acknowledge the receipt of your letter in which you 

submit the following inquiry: 

"Can a physician be excused for failure to report a contagious or 
infectious disease l.Jy giving as a reason that he was not sur~ of the 
diagnosis, when it appears that he had sent other children in the 
family away from home several days before?" 

In reply thereto permit me to say that section 2125 Revised Statutes 
provides: 

"Every physician or other person called to attend any person who 
is suffering from smallpox, cholera, plague, yellow fever, typhus fever, 
diphtheria, membranous croup, scarlet fever, or typhoid fever, or any 
other disease dangerous to the public health, or required by the state 
board of health, to be reported, shall report the same to the health 
officer within whose jurisdiction such person is found, giving in such 
report the name, age, sex and color of the patient, and the house or 
place in which such person may be found; and in like manner it shall 
be the duty of the owner or agent of the owner of a building in which 
a person resides who has any of the diseases herein named or provided 
against, or in which are the remains of a person having died of any 
such disease, and the head of the family, immediately after becoming 
aware of the fact, to give notice thereof to the health officer; and 
when eompaint is made or a reasonable belief exists that an infectious 
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or contagious disease prevails in any house or other locality which has 
not been reported as hereinbefore required, the board shall cause such 
house or locality to be inspected by its health officer, and on discovering 
that such infectious or contagious disease exists, the ·board may, as it 
deems best, send such person so diseased to a quarantine hospital or 
other place provided for such persons, or may restrain them and others 
exposed within said house or locality from intercourse with other per· 
sons, and prohibit ingress and egress to or from such premises" 

It is my opinion that under the provisions of the above section it is the 
duty of every physician to report a contagious or infectious disease to the 
health officer immediately upon discovering the same. Whether a physician 
will be excused for failure to report a case of a contagious or infectious dis· 
ease depends upon the facts in every case. This section requires the utmost 
good faith upon the part of the physician, and before he can successfully plead 
as a defense lack of knowledge of the character of the disease he must sat· 
isfactorily explain all of his acts which show guilty knowledge. He cannot be 
excused if his acts and the circumstances surrounding his visits are such as 
show that he had knowledge of the character of the disease. 

Yours very truly, 
u. G. DE:S:Z.!A:S, 

Attorney General. 

HEALTH OFFICER MAY POST QUARANTINE CARDS WITHOUT ORDER 
OF BOA,RD OF HEALTH. 

March 5th, 1909. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I desire to acknowledge the receipt of your letter in which you 

submit the following inquiry: 

"Is a health officer authorized to enforce the quarantine measures 
provided in section 2126 R. S., when a contagious or infectious disease 
is reported without calling the board of health together and having a 
formal order issued?" 

In reply thereto permit me to say that section 2126 R. S. provides: 

"It shall be the duty of the board of health when a case of small· 
pox, cholera, plague, yellow fever, typhus fever, diphtheria, mem
branous croup, or scarlet fever is reported within its jurisdiction, to at 
once cause to be placed in a conspicuous position on the house wherein 
any of the aforesaid diseases occur a quarantine card having printed on 
it in large letters the name of the disease within, and to prohibit en
trance to or exit from such bouse without written permission from the 
board of health.'' 

By the provisions of section 2115 the health officer appointed by the board 
of heaJth is the executive officer of the board and acts for the board in the dis· 
charge of his duties. In my opinion he is authorized to post quarantine cards, 
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as provided in section 2126, as soon as the contagious or infectious disease is 
reported to him, and without waiting for the board to be called together to pass 
a resolution or order to that effect. This authority is implied by virtue of his 
pffi.ce and appointment as executive officer of the board. 

Yours very truly, 
u. G. DE:'D1A::s-, 

Attorney General. 

QUARANTINED HOUSE-PARENTS PER:\liTTING CHILDRE::-.1' TO 

ATTEND SCHOOL. 

Parents who send children from quarantined house to school cannot be 
.p,uni;shed. 

::.\Iarch 6th, 1909. 

DR. C. 0. PRORST, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I desire to acknowledgtl receipt of your letter in which you 

submit the following inquiry: 

"Where a house is quarantined on account of scarlet fever, can the 
parents, who send their children from such house to a public school, 
be punished for violation of either section 2126 or 2129 R. S. ?"' 

In reply thereto permit me to say that section 2126 R. S. provides as follows: 

"It shall be the duty of the board of health when a case of small
pox, cholera, plague, yellow fever, typhus fever, diphtheria, membranous 
croup, or scarlet fever is reported within its jurisdiction, to at once 
cause to be placed in a eonspicuous position on the house wherein any 
of the aforesaid diseases occur a quarantine card having printed on 
it in large letters the name of the disease within, and to prohibit en
trance to or exit from such house without written permission from the 
board of health; that no person quarantined by a board of health on 
account of having a contagious disease, or for having been exposed 
thereto, shall leave such quarantined house or place without the 
written permission of the board of health; and every physician attend
ing a person affected with any of the aforementioned diseases shall 
use such precautionary measures to prevent the spread of the disease 
as may be required by the board of health. No person shall remove, 
mar, deface or destroy such quarantine card, which shall remain in 
place until after the patient has been removed from such house, or has 
recoyered and is no longer capable of communicating the disease, and 
the said house and contents thereof have been properly purified and 
disinfected by the board of health, and where other inmates of said 
house have been exposed to and are liable to become ill of any of said 
diseases, for a period thereafter counting from the completion of the 
disinfection, as follows, to-wit: in diphtheria and membranous ('roup, 
14 days; in smallpox, 17 days; in scarlet fever, 10 days; in cholera or 
yellow fever, 7 days; in typhus fever, 21 days, and in cases of measles, 
chickenpox and whooping cough, or either of them, the board of health 
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may require the sanie report of cases and may enforce the same quar
antine and other preven~ive measures as are pr.avided for in this chap
ter in cases of scarlet fever or diphtheria. The board of health may 
employ as many persons as it deems necessary to execute its orders and 
properly guard any house or place containing any person or persons 
affected with any of the diseases named herein, or who have been ex
posed thereto, and such persons shall be sworn in as quarantine guards, 
shall have police powers, and may use all necessary means to enforce 
the provisions of this chapter for the prevention of contagious or in
fectious disease, "or the orders of any board of health made in pursuance 
thereof." 

Section 2129 R. S. provides as follows: 

"No person residing in or occupying any house in which there is 
a person suffering from smallpox, cholera, plague, typhus fever, diph
theria, membranous croup, or scarlet fever, shall be permitted to attend 
any public, private, or parochial school, or college or Sunday school, or 
any other public gathering, until the quarantine provided for in such 
diseases in section 2126 has been removed by the board of health, and 
all school principals, Sunday school superintendents, or other persons 
in charge of such schools, are hereby required to exclude any and all 
such persons until such time as they may present a written permit of 
the board of health to attend or re-enter such schools." 

These sections should be strictly construed. They do not specifically cover 
the offense mEntioned in your inquiry, and for that reason I am of the opinion 
that parents who send their children from infected houses to the public schools 
cannot be punished. The school officials are required to exclude such children 
until a written permit of the board of health is presented. 

Yours very truly, 
u. G. DEX:::.fAX, 

Attorney General. 

SEWAGE DISPOSAL PLANT-EMPLOYMENT OF· ENGINEER-DUTY OF 
COUNCIL AND BOARD OF PUBLIC SERVICE. 

The employment of engineer tor making plans for sewage disposal' plant, is 
within duties of board of public service and not council. 

May 17, 1909. 

DR. C. 0. PRonsr, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I have your letter in which you state that the state board of 

health has, after hearing, ordered the city of Greenville, Ohio, to construct a 
sewage disposal plant and to have the same in operation by December 1, 1909. 
You further state that the council of said city is willing and ready to provide 
the necessary funds for the construction of said plant. You also state that both 
the council of said city and the board of public service of said city are claiming 
the right to appoint an engineer to prepare the plans for such plant. You then 
inquire whether the council or the board of public service of said dty has the 
legal right to make such appointment. 

The provisions of our Ohio Municipal Code were intended to make separate 
and distinct the function of a city council and the "board of public service" 
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as is provided for in section 138 of said code. In enumerating the general 
powers of the board of public service section 139 of the ~Iunicipal Code provides: 

"The directors of public service shall be the chief administrative au
thority of the city and shall manage and supervise all public works 
and all public institutions except where otherwise provided in this act." 

Section 140 of said code provides that: 

"The directors of public service shall supervise the improvement 
and repair of streets and alleys * * * sewers, drains, ditches * * * 
streams and water courses * * * and the construction of all public 
improvements and public works except as otherwise provided in this 
act." 

Section 141 of the ~1unicipal Code provides that: 

"The directors of public service shall have the management of all 
municipal water * * * sewage disposal plants * * * as well as 
all public buildings and other property of the corporation not otherwise 
provided for herein." 

These sections specifically provide that the directors of public service, 
known as the "board of public service," shall constitute and be the chief admin: 
istrative authority of the city, and their duties and powers are specifically enum
erated in the above quoted and other sections of the ~iunicipal Code. 

Looking now to the powers conferred upon city councils by legislative enact
ment we find in section 123 of the code the following provision: 

"The power of council shall be legislative only, and it shall perform 
no administratvc duties whatever and it shall neither appoint nor con
firm any officer or employe in the city government except those of its own 
body, except as may be otherwise provided in this act. All contracts re
quiring the authority of council for their execution shall be entered into 
and conducted to performance by the board or officers having charge of 
the matters to which they relate, and after authority to mal'e such con
tract has been given and the necessary appropriation made, council shall 
take no further action thereon." 

From the language used in this section it is apparent that the legislature 
intended to limit the powers of council and that such powers be "legislative 
only." The courts have construed this section in substantially the same form as 
it now is. 

BE-llows v. Cincinnati, 11 0. S. 544, 547, 
Lillard v. Ampt, 4 N. P. 305. 

It seems to be agreed, and rightly, that council is the proper body to pro
vide the funds for the construction of this proposed plant. The code provides, 
as above recited, that the board of public service shall "manage and supervise 
all publif' works including public buildings and other property of the corpora
tion unless otherwise provided for." 
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We fail to find in the code an exception to the powers of the board of public 
service in this particular case. We also fail to find a provision in the code 
authorizing council to make this appointment or a similar one. It must be con
ceded that if the board of public service is to supervise the construction of this 
plant, and this right seems not to be challenged by council, that board should 
have the right and should approve the engineer's plans therefor. It therefore 
seems logical that if the plans to be drawn by the engineer are to be approved 
and applied by tbe board of public service, said board should have the appoint
ing power. The city council would be outside of its statutory authority if it 
should attempt to superintendent or direct, or advise and consult with the en
gineer in the preparation of said plans. 

I am, therefore, of the opinion that when the council has made provision for 
the funds necessary to the construction of said sewage disposal plant it has per
formed its legal duty; that the employment of an engineer and the making of 
plans for said plant is properly included in the construction thereof, and by 
statute, made the duty of the board of public service. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 

STATE BOARD OF HEALTH-MUNICIPAL WATER SUPPLY. 

State board of health is li'mited in passing on plans tor municipal water sup
ply to the considerat-ion of purely sanitary matters. 

July 20, 1909. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your communication in which 

you request the written opinion of this department as to the extent and scope 
of the power of the state board of health in passing upon proposed public water 
supplies for municipalities and as to whether the board in considering plans for 
such supply is limited to the consideration of purely sanitary matters. 

In reply to your inquiry, I beg to say that the state board of health of the 
state of Ohio is created by legislative authority as found in Title 3, Chapter 21, 
Revised Statutes of Ohio. Its powers, therefore, are such as are expressly au
thorized and reasonably implied from legislative enactment. The recognized 
right of the state board of health to order the abatement of a nuisance is not in
quired about here. So that the question is, may the state board of health be 
the deciding authority for a municipality within the state of Ohio, which of two 
or more available sources for public water supply it must avail itself of when 
chemical and bacteriological examinations show that, considered strictly from a 
sanitary standpoint, any one of the two or more sources would afford pure 
water? In other words, when the municipal authorities propose to furnish the 
inhabitants thereof with a public water supply from, a source of pure water as 
above defined, has the state board of health authority, when said water is hard 
or is found to contain, say, for instance, iron, lime or other such properties 
not considered injurious to health but objectionable for other reasons, to compel 
said municipality to abandon such proposed plan and procure such water supply 
from an available water supply not possessed of lime or iron and which would 
not be objectionable in consideration of health under a bacteriological and chem
ical examination? 
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Section 9 of "An Act to revise and consolidate the laws relating to the ap
pointment, powers and duties of the state board of health," passed )lay 9, 1908, 
as found in 99 0. L. at page 494, provides: 

"Xo city, village, public institution, corporation or person shall pro
vide or install for public use, a water supply * * * or make a change 
in the water supply, water works intal{e, water purification works of a 
municipal corporation or public institution, until the plans therefor have 
been submitted to and approved by the state board of health "' * *." 

This language, when considered by itself, seems to give to the board of 
health such power as will justify an affirmative answer to the above inquiry, 
but when read in connection with the entire act, and especially section 8 thereof, 
and it is a well recognized rule of construction that the entire act should be 
considered together so as to give effect to all parts thereof, the meaning is much 
restricted, so that the correct conclusion would seem to be that this right to 
approve is given the board of health so as to prevent such proposed plan for a 
water supply from embracing a polluted source that would cause disease or any 
unsanitary construction thereof. I therefore do not believe that the section 
quoted gives to the board of health the plenary power to dictate the location of 
the source of water supply, when such supply of water is not objectionable for 
public use when considered from a standpoint of health. 

Section 2 of "An Act to authorize the state board of health to require the 
purification of sewage and public water supplies, and to protect streams against 
pollution," 99 0. L. 74, provides in part as follows: 

'"Whenever. the board of health or health officer of any city or vil
lage or ten per cent. of the electors thereof file with the state board of 
health a complaint in writing setting forth that it is believed that the 
public water supply of such city or village is impure ana uangerous to 
healtll it shall be the duty of the state board of health to forthwith in
quire into and investigate the conditions complained of." 

The legislature here uses the language "impure and dangerous to health" 
an<l provides that when a condition is found that is dangerous to the health of 
the community the state board of health may interfere. Our courts have held 
in an unbrol•en line of decisions that the titles to legislative enactments are to 
be considerPd in arriving at the intent of the legislature. Looking then to the 
titles of the various legislative enactments conferring authority on the state 
boar<! of health, we do not find language used therein which would indicate 
that in qnPHtions lilw that which is herein inquired about, the hoard of health 
may go heyond the question of whether the water supply is safely free from 
germ~: and prope>rtiPs which \vould produce injury to the health of the public 
using the RamP. 

In seetion :l of the last mentioned act the board of health is authorized to 
act when "the water supply has become dangerous to health." From a con
sideration of all the statutes creating and conferring powers upon the state 
board of health I am led to the conclusion that the scope of the board's powers 
has reached its limitation when the water used or to be used by the municipality 
will stand a ehemical and bacteriological analysis that will be approved by the 
board of hPalth from the standpoint of health. The legislature evidrntly pro
ceeded on the theory that a local municipality would exercise good judgment 
and i-ihoulcl he permitted to exercise its good judgment as to the ouestion of lime 
and iron being in the water or when the water is of that degree of hardness 
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that would render it objectionable. For instance, lime water used in a steam 
boiler would cause the same to scale. A municipal authority knowing this fact 
would have every natural reason to procure the municipal water supply for pub
lic use from a source free from these objectionable qualities, as to not do so 
woald be lessening the chances of a municipality for procuring manufactories 
and other industries because of the injurious properties of. the municipal water 
supply, for steam and other manufacturing purposes. 

Illustrations might be multiplied as tending to show that the natural desire 
of municipal authorities would be to procure a water supply not only healthful 
from a strictly sanitary standpoint, but from an industrial and commercial stand
point as well. I therefore conclude that it has not been the legislative expres
sion or intent that the state board of health should have jufisdiction over these 
matters, and I may say in conclusion that they may be properly left to the good 
judgment and local pride of the municipalities of our state. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

COUNTY HOSPITAL FOR TUBERCULOSIS-TIME BOARD OF STATE CHAR
ITIES AND BOARD OF HEALTH MUST APPROVE PLANS. 

Board of state charities ana board of health must approve <'Jlans for county 
hospitals for tube1·culosis before any obligations tor erection are incurred. 

Augnst 17, 1909. 

DR. C. 0. PROJ}ST, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-I have your request for an opinion as to the time when the 

state board of health, acting with the board of state charities, shall approve the 
location and plans for a county hospital for tuberculosis. 

The act authorizing the board of county commissioners to construct such 
a hospital is found on pages 62 and 63 of 99 Ohio Laws, and the last sentence of 
section 5 of tht act, defining in part the duties of the state board of health with 
respect to such hospitals, reads as follows: 

"And said board, acting with the board of state charities, shall ap
prove the location and plans for all county hospitals for tuberculosis." 

This provision just quoted does not specify any particular time when the 
location and plans must be approved by these two boards, but, in my opinion, 
this approval must be had before a contract is let if the work is to be done by 
contract and if the work is to be done by the county commissioners, hiring their 
own labor and purchasing their own material, then the approval must be had 
before any obligations are incurred by the board toward the construction. 

I have heretofore, on June 8, 1909, given to Harry Garn, city solicitor for 
the city of Fremont, Ohio, an opinion on this same question with respect to the 
heating and ventilating system and apparatus for a public school building in the 
city of Fremont, Ohio, and pertaining to the time when the plans for such ap
paratus shall be approved by the Department of Workshops and Factories and 
I enclose you 'here~ith a copy of that opinion. Plans for tuberculosis hos~itals 
must be approved by the Department of Workshops and Factories as well as by 
the State Board of Health and the Board of State Charities. It is held In that 
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opinion that all preliminary matters looking to the construction and installation 
of the heating and ventilating system-such as advertising for bids, opening 
of the bids, etc.-may be had prior to the approval by the Chief Inspector of the 
Department of ·workshops and Factories, of the plans for such construction, but 
that such plans must be so approved before a contract is let for the construction 
of the work. 

That opinion is adhered to in this case, and my judgment is that if the 
location and plans for the county hospital for tuberculosis are approved by the 
State Board of Health, the Board of State Charities and the Chief Inspector of 
the Department of Workshops and Factories, at any time before a contract is 
let for the construction of the work, the approval will be valid and within the 
requirements of the law. Very truly yours, 

"G. G. DEX)I.\X, 

Attorney General. 

CITY HOSPITAL-PHYSICIANS :\lAY ONLY PERFOR:\1 POST-:\IORTK\1 EX
Al\UNATIONS IN PURSUANCE OF SECTION 3763. 

December 9, 1909. 

Dn. C. 0. PROBST, secretary State Boara of Health, Columbus, Ohio. 
Dt:AB Sm:-Your communication is received in which you submit to this 

department for an opinion thereon the following inquiry: 

"Will you please inform me if, under the provisions of section 3763 
of the Revised Statutes, physicians connected with city hospitals would 
be prevented from performing post-m_ortem examinations of pP.rsons 
dying within the hospital until after the lapse of the number of hours 
specified for the claiming of a body by someone with a legal right to 
make such claim and where the consent of the proper person has not 
been secured by such physician or hospital authorities for such post
mortem examination." 

The section referred to is of too great length and only part of it will be 
necessary to quote for the purpose of reply to your inquiry. The section divides 
bodies of deceased inmates in city hospitals, county infirmaries, workshops, 
asylums, hospitals, or other charitable institutions founded and supported in 
whole or in part at public expense, also of the penitentiary, and bodies in the 
po'lsession of township trustees, sheriffs, or coroners into two classes: 

First, those bodies "not claimed or identified" or which must be buried at 
the expense of the state, county or township, and 

Second, those bodies in the possession of the aforesaid authorities which 
are claimed in writing by any relative or other person for private interment at 
his own expense. If no proper claim is made for a body of the first mentioned 
class within thirty-six hours after death, then, and in that event, the authority 
having charge of the same may deliver it to the medical authority mentioned in 
the S£'ction for medical or surgical study or dissection. But even after sueh de
livery the body is yet subject to be claimed by any relative or person a~ pro
vided in the statute. 

As to the second class, and more directly in reply to your inquiry, no body 
of a deceased person, dying in a hospital, shall be subjected to medical or sur-
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gical study or dissection until not less than twenty-four hours after death, and 
until notice of the death is given to relatives and friends of the deceased, if they 
are known. There is no authority of law in this section or elsewhere for the 
appropriation of a body for the purpose of medical or surgical study or dissection 
in disregard of the demand for the body by relatives or friends who seek to 
inter the same at private expense. The statute does expressly provide that upon 
such Q.emand the body shall be given up to such claimant. In other words, the 
medical authority mentioned in the section have a right to the bodies of paupers 
and persons not claimed for private interment at private expense, and after the 
limitation of time mentioned in the section has expired, and for these purposes 
only; and at no time is such medical authority justified in withholding the body 
for the purposes mentioned in the statute after a demand has been made on 
such authority for the body as provided in the statute. 

Very truly yours, 
u. G. DENMAN, 

Attorney General. 

STATE SANITORIUM-lVIANNER OF ADMITTING PATIENTS FULLY 
DISCUSSED. 

December 20, 1909. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm:-You have asked my opinion on the following questions: 

"1. Under the act of April 21, 1904, providing for a state sanitorium 
for the treatment of persons afflicted with incipient pulmonary tubercu
losis, etc., and as amended April 29, 1908, may more than one patient 
be admitted to said institution from any one county in the state when 
it can accommodate less patients than the number of counties in the 
state, and when there is a less number of counties represented in the 
applications than the institution can provide for at the present time. 

"2. What is the scope of authority of the state board of health as 
authorized in section 1 of the original act?" 

Replying to your first inquiry as to the apportionment of patients among the 
several counties in the state, I call your attention to the provision contained in 
section 1 of the act of 1904, as follows: 

"Said patients shall be apportioned among the several counties of 
the state in proportion to the population as shown by the next preceding 
federal census, it being further provided that each county shall be en
titled, at all times, to, at least, one patient in said hospital." 

This provision is evidently intended to prevent discrimination in receiving 
patients from the various counties in the state. It is not repealed or modified in 
the amendment of 1908. The provision that each county shall be entitled at 
all times to, at least, one patient in said hospital shall govern the receiving of 
patients thereto until the patients shall number eighty-eight. Patients received 
in excess of eighty-eight shall be on the basis of population, as provided for in 
this section. No one county is entitled to have two or more patients in the in
stitution to the exclusion of one eligible applicant from any other county in the 
state. If an application is not made by an eligible patient from as man:v 
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counties in the state as the institution can receive and care for, then until such 
time as such application is made by a patient from a county without a patient 
in the institution, I am of the opinion that two or more patients may be re
ceived from one county. But until each county has one patient in the institu
tion any number of patients greater than one from any one county would have 
to withdraw from the institution in favor of the eligible applicant from the 
county without a patient in the institution. 

In answer to your second inquiry: The two acts referred to are not clear 
in distinguishing the duties of the superintendent, the state board of health, 
and the board of trustees of the institution. 

Section 1 of the act of 1904 provides that: 

"The state board of health shall prescribe how the several patients 
may be selected and admitted from the several counties." 

Section 5 of the act of 1908 provides that: 

"Any citizen of this state of more than seven years of age who is 
suffering from pulmonary tuberculosis, as determined by the superin

. tendent, may be admitted to the sanitorium, etc." 

This provision, however, does not repeal the power conferred upon the 
state board of health in the original act. The two provisions are reconcilable 
in that the duty of the superintendent is to define the test or stage of the dis
ease that shall divide applicants into the. two classes of eligible and ineligible; 
that is, upon the superintendent is conferred the power to reject an applicant 
because, in his discretion, the applicant is in a stage of the disease advanced 
beyond that which, in his opinion, should be admitted. The state board of 
health is authorized to prescribe the manner in which those persons seeking ad
mission to the institution as patients may proceed to such examination by the 
superintendent, and their subsequent admission if approved. 

Very truly yours, 

26-A. G. 

u. G. DEX::IIAX, 

Attorney General. 
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(To the State Board of Embalming Examiners) 

BOARD OF E:\IBAL::\11::-;'G EXA::\IINERS- :\IANNER OF ISSUING LICENSE. 

March 31st, 1909. 

CAPTAIN GEORGE BILLow, Secretary-Treasurer Ohio State Board Embalming Ex
aminers, Akron, Ohio. 

DEAR Srn:-I am in receipt of your letter of March 29th, in which you 
submit the following question for my opinion: 

Shall the OhiOJ state board of embalming examiners continue to 
grant and issue embalmers' license to applicants making affidavit of 
having been actively engaged in this state in the practice of embalming 
for a period of five years immediately preceding the passage of the act? 

You no doubt have the old embalmers' act in the 95 0. L. 333 in mind in 
asking the above question, which provides that if a person "actively engaged 
in this state in the practice of embalming for a period of five years imme· 
<Hately preceding the passage of this act an affidavit shall be executed in lieu 
of an examination as to his or her qualifications under the provisions of 
this act." 

I beg to advise that in the 99 0. L., page 508, the original embalmers' act 
was repealed and another act substituted which is, with a few slight changes, 
the same as the original act. However, one of the changes made was the 
doing away with issuing a license to persons who had been actively engaged 
in the practice of embalming for a period of five years upon an affidavit, as 
was provided for in the old act. The new act in 99 0. L. 508 only provides for 
one method by which a person may obtain a license, and that is by examination. 
I am, therefore, of the opinion that your board must not issue and grant 
licenses except to persons who have passed a satisfactory examination as pro· 
vided in 99 0. L. 508. 

Yours very truly, 
u. G. DEX::IIAN, 

Attorney General. 

:\IATTERS RELATING TO LICENSED EMBALMERS. 

A licensed embalmer may have men who are not licensed embalmers pre· 
pare the dead under his actual direction irrespective of cause of death, and 
may report to health officer that such body was prepared by him. 

A licensed embalmer may not certify to health officer that he has prepared 
the dead tor purpose of obtaining burial and transportation permits tor other 
undertakers who have no license when in tact bodies certified to were never 
seen by such licensed embalmer. 

Ohio state board of embalming examiners may not prescribe period of grace 
tor payment of renewals or forteitttre ot license on failure of payment and 
restoration of same. 
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Failure to register license and annual renezcal card prohibits lieensea em
balmer from practicin!J until sw.ze is registered, ana renezcal cards must be 
reuistered as prescribed i,z chapter l:>a Revised Statutes. 

:.\larch 4th, 1909. 

CAPT.ux GEORGE BILLOW, Secreta;·y-Treasurer Ohio State Boara of Embalming 
E:mminers, Akron, Ohio. 

DEAR Sm:-I am in receipt of your letter of February 27th, in which you 
submit the following inquiries to this department for an opinion thereon: 

1. ::.\lay a licensed embalmer have in his employ men who are not 
licenseu embalmers and by his directions embalm and prepare the 
dead irrespective of the cause of death, contagious, infectious and com
municable diseases, for burial or transportation, and he (the licensed 
embalmer) make the report to the health officer, certifying that such 
dead body was prepared by him in conformity with the law? 

2. :.\lay a licensed embalmer certify to the health officer that he 
has prepared the dead as required by law for the purpose of obtaining 
burial and transportation permits for other undertakers who have no 
license, when in fact the body certified to by such licensed undertaker 
never has been seen by him? 

3. May the Ohio state board of embalming examiners under the 
last clause of section 3, chapter 15a, Revised Statutes of Ohio, prescribe 
a period of grace for the payment of renewals, or a forfeiture of 
license on failure of payment and restoration of same afterwards should 
mitigating circumstances, in the opinion of the board, warrant? 

4. What effect has the failure to register a license and annual re
newal cards of licensed embalmers; and may such license and renewal 
cards be registered at the office of tllP loC'al rPgistrar of each established 
district as provided by the act creating the bureau of vital statistics? 

Answering your first inquiry, I beg to say section 8 of chapter 15a of the 
Revised Statutes of Ohio is as follows: 

"Any person who shall practice or hold himself or herself as prac
ticing, in this state, the science of embalming, either by arterial or 
cavity treatment, upon the body of any person dead of an infectious or 
contagious disease, or prepare for burial, cremation or transportation, 
the bodies of pPrsons dead of an infectious or contagious disease, with
out having complied with the provisions of this act, shall be guilty 
of a misdemeanor, and upon conviction thereof before any court of 
competent jurisdiction, shall be sentenced to pay a fine of not less than 
twenty-five dollars nor more than fifty dollars for the first offense, and 
for the second and each repeated offense, a fine of not less than fifty 
nor more than one hundred dollars; or imprisonment for six months, 
or both, at the discretion of the court." 

I am of the opinion that the aboYe section does not apply to one who Is 
not a licensed embalmer who prepares the dead under the actual diredions of 
a licensed embalmer, as such persons are not practicing or pretending to prac
tice Pmhalming- within the meaning of this act, and that tmch E>mbalming will 
be considered as done by such Jicenseu embalmer. However, the facts In 
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each particular case would govern what is really the actual directions of a 
licensed embalmer. I am also of the opinion that such licensed embalmer under 
whose direction the body was prepared may certify to the health officer that he 
prepared the body for the purpose of obtaining a permit for burial or trans
portation without violating section 1536-758 R. S. 

In answer to your second question I beg to advise that section 1536-758 
R. S., relative to the removal or conveyance of a corpse, is in part as follows: 

"No corpse shall be buried or cremated within the state of Ohio, 
or taken out of the state without a permit from the board of health 
where the death occurred, and before granting such permit the board 
of health, if the corpse is to be transported beyond: its jurisdiction, 
shall receive from the undertaker or person in charge of the corpse a 
written certificate certifying that it has been prepared in qccordance 
with the rules of the state board of health, and any person wi_lfuUy 
nwking a false statement relative to the preparation of a corpse shall 
be punished as provided in section 2119 of this chapter." 

I am of the opinion that a licensed embalmer who certifies to a health of· 
fleer that he has prepared a body himself, when in fact he has never seen the 
body, is making a wilful false statement relative to the preparation of a corpse 
within the meaning of this section. 

Answering your third question, I beg to advise that section 3 of chapter 
15a, Revised Statutes of Ohio, does not give the Ohio state board of embalming 
examiners the power to prescribe a period of grace for the payment -of renewals 
or forfeiture of licenses on failure of payment and restoration of same after
wards should\ mitigating circumstances in the opinion of the board warrant. 
The power of the state board of embalming examiners in relation to renewals 
of licenses to practice embalming is found in the last clause of section 6 of said 
act, which is as. follows: 

"All persons receiving a license under the pronsiOns of this act, 
shall register the same at the office of the board of health, and where 
there is no board of health, with the clerk of the court ofl common 
pleas of the county, in the jurisdiction of which it is proposed to carry 
on said practice, and shall display said license in a conspicuous place 
in the office of such licentiate, and annually thereafter, on or before a 
date to be fixed by the said state board of embalming examiners, pay 
to the secretary-treasurer the_ sum of one dollar, for the renewal of 
said license." 

The above is mandatory, and if one who has received a license fails to 
pay to the secretary-treasurer the sum of $1.00 annually for the renewal of 
said license on or before the date fixed by the state board of embalming ex
aminers, the license will end on the date fixed by the board for renewing the 
same, and it is not within the power of the board of embalmi"!lg examiners to 
restore the license after such failure to renew except by an examination, as is 
provided for obtaining a li_cense in the first instance. 

Answering your fourth question, I beg to say that the latter part of section 
6, quoted in answer to your third question, requires that a licensed embalmer 
shall register his license at the office of the board of health, and where there 
is no board of health, with the clerk, of the court of common pleas of the 
eounty, in the jurisdiction which it is proposed to carry on said practice. This 
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section makes it necessary for one who has received a license to rEgister the 
license, and when renewed the renewal cards as prEscribed, before he will have 
the right to practice as a licensed embalmer. I am further of the opinion that 
it. is not within the power of the state board of embalming examiners to 
designate any other place for licensed embalmers to register their license than 
the offices designated in this act. 

Your question relative to the sect known as Amish burying their dead is 
not entirely clear to me, but if you will furnish additional facts as to what the 
sect known as the Amish do in the way of preparing their dead for burial and 
the manner of recehing certificates for burial and transportation, I will he 
glad to answer the same. 

Yours very truly, 
u. G. DE:'DL\X. 

Attorney General. 

BOARD OF E:\IBALl\HNG EXA:\UNERS-EXPENSES OF l\1El\1BERS-Co:\I· 
PENSATION OF PRESIDENT FOR CERTAIN DUTIES. 

Presirlent of Board of E11~balming Examiners not entited to any compensation 
tor merely signing licenses. 

Hotel expenses ot wife of member while at board meeting may not be paid 
out of funds of board. 

Jlem ber not en titled to any expense in e.rcess of tll ree cents per mile to and 
tr01n meetings. 

July 27, 1909. 

CAPT. GEonc.E Bn.LOw, Secretary Tlle Ohio State Board of Embalming Examiners, 
Akron, Ohio. 
Dt:.\n Sm:-I beg to acknowledge the receipt of your letter of July 21st, in 

which you submit the following for my opinion: 

1. The president of the board of embalming examiners signs, dur
ing the interim of the meetings of the board, anywhere from 23 to 60 
licenses, as the law requires of him. Such licenses are prepared and ex
pressed to him by the secretary. Is ten dollars a proper ch,uge for so 
signing? 

2. If the wife of a member of the board accompanies him to a 
mPetin;.; of the board, are her hotel expenses permitted to be paid from 
the funds of the board? 

:J. Is a member of the board entited to extras to cover expense of 
ea1J hire and the use of chair car in addition to the mileage of three 
''Pnts p!>r mile allowed him by section 87 of the embalming act? 

Answering your first question, I beg to call your attention to section 87 of 
the state hoard of embalming examiners' act, !}9 0. L. 509, which is as followa: 

"Each appointed member of the state board of embalming exami
nPrs, Pxcept the secretary, shaH receive ten dollars for :>ach day of 
actual service during the meetings of the board, and mileage at the 
rate of three cents for each mile of travel in attendance upon such 
meetin;.;s. The sel'retary shall receive such salary as the board ,lireC'ts, 
and his necessary traveling expenses incurred in the dischar~e of his 
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official duties. Sal-aries, mileage and other expenses of the board, shall 
be paid from fees received under the provisions of this act relating to 
the state board of embalming examiners." 

You will note the only provision made for compensation for appointed mem
bers of the state board of embalming examiners is that they shall receive ten 
dollars for each day of actual service during the meetings of the board, and 
I am clearly of the opinion that the president of the board, who is an appointed 
member of the board, is not entitled to any compensation whatever for signing 
licenses, regardless of number, during the interim of the meetings of the board. 

Answering your second question, there is nothing in the Ohio embalming 
act which permits the paying of the expenses of a member's wife, who accom
panies him to a meeting, out of the funds of the board. 

Answering your third question, I call your attention to section 87 of the em
balmers' act quoted above. You will note that the statute limits appointed mem
bers of the embalming board to mileage at the rate of three cents for each mile 
of travel for attendance on meetings, while the same statute specifically provides 
that the secretary shall receive his necessary traveling expenses incurred in the 
discharge of his official duties, and it seems very clear to me that, since the 
statute permits the secretary of the board to be reimbursed for all necessary ex
penses, and only permits the appointed members, except the secretary, mileage at 
the rate of three cents per mile, that the appointed members, other than the sec
retary, are not entitled to be reimbursed for money expended for chair car or 
cab hire. 

I beg to remain, 
Very truly yours, 

W. H. MILLER, 

Assistant Attorney General. 
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(To the State .'\\edical Board) 

STATE ::.\lEDICAL BOARD-ALL FIXES COLLECTED IX PROSECUTIONS 

L'XDER ::.\IEDICAL PRACTICE ACT, 99 0. L. 492, ::.\IL'ST BE PAID TO. 

Columbus, Ohio, February 9, 1909. 

DR. GEORGE H. :\lATsox, l'fecretary State Jiedical Board, Columbus, Ohio. 
DEAR Sm:-You have handed me the letter of Dr. C. Ludwig :\lueller, ad

dressed to yourself, in which it is stated that a person has been convicted and 
sentenced for practicing medicine without having procured a certificate from 
the state medical board as defined by section 43 of the act reating to the 
duties of the state medical board, 99 0. L. 492; that the fine assessed against 
said person is in the hands of the clerk of courts of the county in which the 
prosecution was had, viz, Auglaize county, and that the prosecuting attorney 
of that county has advised that said fine may not be paid to the state medical 
board under section 56 of th"e act above cited. You request my opinion as to 
whether, upon the above statement of facts, the fine can be collect~d from the 
clerk or whether the prosecuting attorney's advice in the matter should be 
followed. 

In my opinion the state medical board is entitled to this fine. Section 56 
provides that 

"all fines collected under the last four preceding sections shall be 
paid to the state medical board." 

Section 52, being one of the "four preceding sections," provides that 

"whoever practices medicine or surgery * * * shall be fined '-' .., * ." 

Section 43 provides: 

"A person shall be regarded as practicing medicine, surgery or mid
wifery within the meaning of this act who uses the words or letters 
'Dr.' * * * etc.'' 

Section 43 does not impose any penalty or provide for the collection of any 
fine. It simply defines the practice of medicine and surgery which is inhibited 
by section 52. There are but four sections in the entire medical law under 
which fines can be collected, viz.: sections 52 to 55, inclusive, and these are the 
four sections preceding section 56, to which that section refers. 

I am at a loss to understand how the prosecuting attorney could have 
reached the conclusion at which he arrived in this matter. I advise, therefore, 
on behalf of the medical board, that you malre demand again upon the clerk 
of courts of Auglaize county for this fine. 

I hPrewith return the letter of Dr. ::.\Iueller. 
Yours very truly, 

u. G. DEX:IIAX, 

Attorney General. 
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(To the State Board of Charities) 

INSTITUTION FOR FEEBLE :\iiNDED YOUTH8-PETITION TO CO:JDIIT TO 
BE FILED WHERE CHILD RESIDES. 

March 26th, 1909. 

Hox. H. H. SHIRER, Secretary Bom·cl of State Charities, Colttrnbus, Ohio. 
DEAR Sm:-I am in receipt of your letter of March 26th, requesting' an 

opinion on the following state of facts: 

Three boys, inmates of a certain sectarian orphange, are fit sub
jects to be committed to the institution for feeble minded youth at 
Columbus. These boys are not former residents of the county wherein 
the orphanage is located, but were received from other counties in 
Ohio. It is not stated whether they have been legally surrendered to 
the full custody and guardianship of the orphanage or are inmates 
thereof under what is commonly caned "temporary care." 

Query: Fr>oon what county is the application for admission of 
these boys to be signed by the probate judge? 

I beg to advise that the last part of section 674e of the Revised Statutes of 
Ohio, which governs such cases, is as follows: 

"Such printed instructions and forms shall be furnished to all 
applicants f<Jr the admission of any person or patient in whole or in 
part as a state beneficiary, and shall be indorsed by the probate judge 
of the county in which he or she resides at the time of the making of 
thEl application." 

The word "resides" must be taken to mean the legal residence and not the 
mere temporary residence. If the boys in question were in the full custody 
and guardianship ,of the orphanage, then they must be committed from the 
county wherein the orphanage is located, but if the orphanage has mere tem
porary charge of the boys, then they must be committed from the county 
wherein they have a legal residence. 

I believe this fully answers your inquiry. I beg to remain, 
Yours very truly, 

u. G. DEX:llA.X. 
Attorney General. 

PETITION TO ADOPT CHILD :\lUST BE FILED IN COUNTY WHERE CHILD 
RESIDES. 

March 26th, 1909. 

Hox. H. H. SHIRER, Secretary Boarcl of State Charities, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your Jetter of March 25th in which you ask 

for an opinion as to the meaning of the word "resides," as found in the third 
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line of section 3137 of the Revised Statutes, as amended in 99 0. L. 190. 
In reply I beg to say said section is in part as follows: 

"Any suitable person not married, or husband and wife jointly, may 
petition the probate court of the county in which a minor child not 
theirs by birth resides, for leave to adopt and for a change of the name 
of such child." 

411 

In reply thereto I beg to say that I am of the opinion that the word "re
sides" should be construed to mean the legal residence of such child and not 
mean temporary residence in a county. 

I note in your letter that you advise that the purpose of this amendment 
was to make it possible for a non·resident of the state to adopt a child from 
any of the public or private children's homes of the state. The construction 
which I have placed upon the word "resides" does not in any way apply to 
the person or persons who may adopt such child, but merely applies to the 
county where the petition must be filed for the purpose of adoption. 

I beg to remain, Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

CHILDREN'S Hm.IE-ADOPTIOX OF CHILD WITHOCT APPEARIXG IX 
COURT. 

A child mcarded by court in accordance 1cith 99 0. L. 190 may be adopted 
without the person desiring to adopt the child, or the child, personally appear
ing in court. 

April 26, 1909. 

Hox. H. H. SHIRER, Secretary State Board of Charities, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your letter of April 26th, in which you advise 

that a children's home incorporated under the laws of this state has placed a 
child, which was awarded to it by a court in accordance with "An Act to regu
late the treatment and control of dependent, neglected and delinquent children," 
with a family located in a different county from that of the children's home. 
The family desire to adopt the child, but refuse to come to the county where 
the children's home is located to file their petition with the probate court as 
required by section 3137 Revised Statutes, as amended in 99 0. L. 190, and you 
desire to lmow if it is possible to secure this adoption without the family who 
have the child or the child personally appearing in the probate court of the county 
in which the children's home is located. 

I beg to advise that section 31 of senate bill Xo. 412, 99 0. L. 199, is as 
follows: 

"In any case where the court shall award a child to the care of any 
association or individual in accordance with the provisions of this act, 
the child shall, unless otherwise ordered, become a ward, and be subject 
to the guardianship of the association or individual to whose care it is 
committed. Such association or individual shall have authority to place 
such child in a family home, with or without indenture, and shall be 
made a party to any proceedings for the legal adoption of the child, and 
may appear in any court where such proceedings are p:>nclinf!, ancl 
assent to such adoption. And such assent shall be sufficient to authorize 
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the judge to enter the proper order or decree of adoption. Such guard
ianship shal! not include the guardianship of any estate of the child." 

It appears from the language of the section above quoted that where the 
papers required by section 3137 R. S., as. amended 99 0. L. 190 have been filed 
in the probate court of the county where the child resides, to-wit, the petition 
of the persons desiring to adopt, the written consent of the child if of the age of 
14 years, and the written consent of the children's home signed by the proper 
officer, the probate judge shall enter the proper order or decree of adoption. 
I am of the opinion that it was the intention of the general assembly to place 
the responsibility with children's homes in the placing of children, and their 
assent to an adoption should be sufficient for a judge to enter the proper order 
or decree of adoption, and that such a proceeding: is merely for the purpose of 
making the adoption a matter of record, and the issuing of an order or decree 
of adoption is a purely ministerial one on the part of the judge, and I do not 
believe any judge would require either the person desiring to adopt a child or 
the child to personally appear in court. 

It is also to be borne in mind that the "Act to regulate the treatment and 
control of dependent, neglected and delinquent children" is to be liberally con
strued to the end that its purposes may be carried out, one of which is that the 
proper guardianship may be provided for in order that the child may be edu
cated and cared for as far as practicable in such manner as best subserves its 
moral and physical welfare. It seems very clear by section 31 of the above act 
that the general assemby intended placing such a discretion upon the children's 
homes which have been awarded a child in accordance with this act, and I am 
of the opinion that a judge before whom proceedings to adopt a child are pend
ing would be justified in issuing an order or decree of adoption after the proper 
papers, as required by section 3137 Revised Statutes, are filed with said court 
without anyone whatever appearing before the court. 

I beg to remain, 
Yours very truly, 

u. G. DEX:IIAN, 

Attorney General. 

LEGAL RESIDENCE OF UNNATURALIZED PERSON WITHIN MEANING OF 
99 0. L. 323. 

An unnaturalized person who has resided in a county of this state since April 
1, 1905, has gained a legal residence tor admittance into any benevolent insti
tution of state, within meaning of 99 0. L. 323. 

April 26, 1909. 

Hox. H. H. SHIRER, Secretary State Board of Oharities, Oolumbus, Ohio. 
DEAR Srn:-I am in receipt of your letter of April 23rd in which you advise 

that an unnaturalized resident of Tuscarawas County, who has resided in said 
county continuously since April 1, 1905, is insane, and you desire to know if the 
continued residence of this person has satisfied the limitations imposed by the 
general assembly in the 99 0. L. 323 and if he has gained a legal residence in 
this state and may be committed to the asylum for the insane. 

I beg to advise that section 632a of the Revised Statutes as amended in 99 
0. L. p. 323 is as follows: 
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"Xo person "'ho has not gained a legal residence in the state of Ohio 
shalJ be admitted to any benevolent institution of this state." 

4:13 

And that section 700 of the Revised Statutes, as amended in 99 0. L. 325 
places the acl.ditional limitation on persons being committed to insane asylums, 
that such persons must be an inhabitant of Ohio for one year next preceding the 
date of their application to be admitted into either of the hospitals for the in
sane. Therefore, a person to be admitted into a hospital for the insane must be 
a legal resident of Ohio and also an inhabitant of Ohio for one year next pre
ceding the date of his application. 

A legal residence has been defined to be a continuous residencE' at one pla<:.e 
for twelve months ( 4 0. X. P. 403). And one may have a residence in the state 
without a domicile and without citizenship. The essential distinction between 
residence and domicile is that the first involves the intent to leave when the 
purpose for which one has taken up his abode ceases, and the other has no such 
intent. (2nd Bouvier, 904.) 

I am, therefore, of the opinion that this person who has resided in Tusca
rawas County ;;ince April 1, 1905, has gained a legal residence in said county, 
and that he was ·an inhabitant of the state for one year preceding the date of 
his application and is entitled to be admitted to the hospital for the insane. I 
may add, however, that by section 632a R. S., the board of state charities may 
authorize the reception of a non-resident person into an institution in cases 
where the legal residence cannot be ascertained or where the peculiar circum
stances of the case constitute, in their judgment, a sufficient reason for the sus
pension of the rule as to legal residence and of being an inhabitant of the state 
for one year preceding the date of their application. 

I beg to remain, 
Yours very truly, 

u. G. DEX:.IAX, 

Attorney General. 

CO"L'XTY CG:\1.:.\IISSIONERS-CHILDREN'S HG:\lE--A:\lOUNT THAT :\1A Y BE 
EXPENDED FOR. 

Couilfy r·oillmissioners may expena $15,000 for new chilclren·s T!ome building, 
to be e,-ecterl Oil part of premises occupiefL by ola building, lcitT!IJut submitting 
qucstio•l to rote. 

:.\Iay 12, 1909. 

Box. H. H. SmRER, Secretary State Board of Charities, Columbus, Ollio. 
DL\H S1u :---I am in receipt of your letter of ::.\lay 11th in which you submit 

the following for my opinion: 

"The commissioners of 1Jnion County desire to erect a new building 
at the children's home and said building is to be erected on part of the 
premises where the present children's home is now standing. The new 
structure is in no way to be connected with the existing structure, which 
will later he torn down," 

and you desire to know if the commissioners may use $10,000.00 or $15,000.00 for 
thE' 1mi' 11in~ of the home without submitting the question to the voters of the 
county. 
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I beg to advise that section 2825 of the Revised Statutes is in part as follows. 

"The county commissioners shall not levy any tax, or appropriate 
any money, for the purpose of building public county buildings, purchas
ing sites therefor, or for lands for infirmary purposes, or for building 
any bridge, except in case of casualty, and except as hereinafter pro· 
vided, the expenses of which will exceed fifteen thousand dollars, with· 
out first submitting to the voters of the county, the question as to the 
policy of building any public county building or buildings, or for the 
purchasing sites therefor, or for the purchase of lands for infirmary pur· 
poses by general tax." 

and section 2825a is as follows: 

"Whenever the county commissioners of any cotmty, shall determine 
to enlarge, repair, improve, or rebuild any public county building except 
in a city of the first class, or first or second grade of the second class, the 
entire cost of which expenditure shall exceed ten thousand dollars, before 
levying any tax or appropriating any money for such expenditure, the 
question as to the policy of such expenditure shall be first submitted to 
the voters of the county as provided in section 2825." 

The above two quoted sections must be taken together. Section 2825 clearly 
applies to the building of new buildings, while section 2825a applies to changes 
made in or on old buildings, which is shown by the use of the terms "enlarge, re
pair, improve or rebuild." The building which the commissioners in this case 
contemplate building is without a question a new building, as the same is not in 
any manner related to the present building, as is the case where a building is 
enlarged, repaired, improved or rebuilt. 

I am, therefore, of the opinion that the county commissioners of Union 
County may expend the sum not to exceed fifteen thousand dollars for the above 
building without first submitting the question to the voters of the county. 

I am, 
Yours very truly, 

u. G. DEX~l..\X, 

Attorney General. 

BOARD OF STATE CHARITIES-STATE CONFERENCE OF-ACTHORITY 
TO INVITE AND PAY EXPE~SES OF BLIND RELIEF Co:\L'\IISSION. 

Board of state chal"ities may invite one member ot each county blind reliiJf 
commission to attend state conference provided {01· in section 656a R. s., and 
expenses of such member to be paid out of fund acailable tor carious blind 
relief commissions. 

September 15, 1909. 

Hox. H. H. SrriRER, Secretary Board of State Charities, Columbus, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of your letter of September 11th, 

in which you submit the following for my opinion: 

"~Iay the board of state charities, under section 656a, invite one 
member of each county blind relief commission to attend the next state 
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eonference provided for in the above section, and from what fund shall 
the expenses of each invited member of the county blind relief com
mission be paid?" 

41.) 

I call your attention to section 656a Revised Statutes, which is as follows: 

"The board of state charities may, at such times and places as they 
deem advisable, hold conferences of officers of state, county and mu
nicipal benevolent, penal and reformatory institutions, officials responsi· 
ble for the administration of public funds used for the relief or main
tenance of the poor, and boards of county visitors, to consider in detail 
questions of management, the methods to be pursued and adopted to 
secure the economical and efficient conduct of such institutions, the 
most effective plans for granting public relief to the poor, and similar 
subjects. All officials duly invited to suc)l conferences shall be entitled 
to actual necessary expenses, payable from any funds available for their 
respective boards and institutions, provided they procure a certificate 
from the secretary of the board of state charities that they were invited 
to and were in actual attendance at the sessions of such conferences." 

You will note that the county blind relief· commission is not specifically 
mentioned in the above section, and to come within the same they must be 
"officials responsible for the administration of public funds used for the relief 
or maintenance of the poor." 

Section 2 of "an act to provide for the relief of needy blind," 99 Ohio Law, 
page 256, i~> as follows: 

"A needy blind person shall be construed to mean any person of 
either sex who, by reason of loss of eyesight, is unable to provide him
self with the necessities of life; who has not sufficient means of his 
own to maintain himself, and who, unless relieved as authorized by this 
act, would become a charge upon the public or upon those not required 
by law to support him." 

It is the duty of the blind commission to give relief to the class of persons 
mentioned in the above quoted section, and I am of the opinion that such duties 
devolving upon the blind relief commission would constitute them "officials re
sponsible for the administration of public funds used for the relief or main
tenance of the poor," and the board of state charities may, therefore, lawfully 
invite a member of each county blind relief commission to the next state con
ference provided for in section 656a. 

Section 656a provides that the officials invited by the board of state charities 
to the state conference shall be entitled to their actual necessary expenses, 
payable from any funds available for their respective boards and institutions. 

Section 1 of "an act to provide for the relief of needy blind," 99 Ohio Laws, 
page 56, is as follows: 

"The boards of county commissioners of the several counties in 
this state are hereby authorized and required to levy, in addition to the 
taxes now levied by law for other purposes than those herein provided, 
a tax not exceeding two-tenths of one mill per dollar on the assessed 
value of the property of their respective counties, to be levied and col
lected as now provided by law for the assessment and collection of 
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taxes, for the purpose of creating a fund for the relief of the needy 
blind of their respective counties." 

The above section provides the fund available for the various blind relief 
commissions, and it will be necessary for each member of the various county 
blind relief commission's to be reimbursed from that fund. 

Yours very truly, 
U. G. DE:s-:liAX, 

Attorney General. 
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(To the Board of Pharmacy.) 

DEPOSITORY LAW-APPLICATION OF TO STATE BOARD OF PHAR::\IACY. 

Section 1 of State Depository Law, in so far lUi it provides that tees collectecZ 
by 1:arious state officers and boards shall be paid into state treasury tceekly does 
not apply to state board of pharmacy. 

June 23, 1909. 

Dn. FnA~K H. FnosT, Secretary State Board of Pharmacy, Columbus, Ohio. 
DEAR Sin:-The following letter addressed to me under date of June 21st has 

been received from you: 

"Will you please inform me if the depository law, requiring all de
partments of the state to deposit their receipts with the state treasurer 
weekly, applies to the state board of pharmacy? Our receipts come to us 
mostly in amounts of one and two dollars by draft, check, postal money 
order and express order. It has been our custom to deposit these with 
the bank for collection, then checking into the state treasury about once 
a month." 

Section 1 of the state depository law, sec. (200·2) Bates' Revised Statutes, 
vrovides as follows: 

"Every state officer, employe, board, department or commiSSIOn, re
ceiving money, checks, or drafts, for or on behalf of the state, from 
fees, rentals, penalties, costs, fines, sales of property or otherwise shall 
on or before Monday of each week, pay to the treasurer of state, all such 
money checks or drafts received during the preceding week and on the 
same day, file a detailed, verified statement of such receipts with the 
auditor of state." 

This act was approved May 3, 1904, ( 97 0. L. 535). 
Section 4411 R. S., as amended 93 0. L. 181-184, embodied the law, with re

spect to the disposition of moneys collected by the state board of pharmacy as it 
existed at the time of the enactment of the state depository law. It provided that: 

"All fees shall be paid in advance to the treasurer of the board and 
by him covered into the state treasury monthlY, to the credit of a fund, 
which is hereby appropriated for the use of the Ohio board of pharmacy. 
* * All expenses * * of the board * "' shall bEl paid out of said 
fund * *." 

The state depository law contains no repealing clause, and its enactment 
affected existing laws such as section 4412 only by way of implied amendment 
and repeal, which are not favored. 

Art. II sec. 1, Const. of Ohio; 
Lewis' Sutherland on Statutory Construction, sec. 247. 
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In my opinion, the fact that under section 4411, as it existed at the time 
of the enactment of the state depository law, the fees collected by the state board 
of pharmacy were regarded as a fund for the use of the board exclusively and 
out of which the board should support itself, does away with any necessary re
pugnancy between the provisions of that statute and those of section 1 of the 
depository act which applies in terms to "money, checks and drafts received for 
or on behalf ot the state." There being no necessary repugnancy, the two laws 
were at the time to be regarded as in force. 

But, even if an opposite conclusion be reached with respect to the effect 
of the enactment of the state depository law upon section 4411, there can be no 
question as to the present state of the law for the reason that that section was 
amended April 16, 1906, ( 98 0. L. 209), and repealed and supplanted by section 
76 of the revision of 1906, (99 0. L. 402-500). Both of these acts provide that 
the fees collected by the state board of pharmacy shall be paid into the state 
treasury monthly, and both of them are subsequent in date to the state deposi
tory law. 

In my opinion, therefore, section 1 of the state depository law, insofar as 
it provides that fees collected by various state officers and boards shall be paid 
into the state treasury weekly, does not now apply and never has applied to 
the state board of pharmacy, and it is the duty of the treasurer of the state 
board of pharmacy to pay over monthly the moneys collected by him as fees, etc. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 
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(To the Board of Agriculture.) 

BOARD OF LIYE STOCK CmL\llSSIO:-:ERS-Cm.IPE:-:SATIOX OF :\IE:\IBERS 
-OHIO STATE FAIR-:\IETHOD OF HAXDLI:-:G FG:-:DS. 

JJ,•n•bers of board of lire stocl< commissioners may nut receire compensation 
for afte,lrliog meeti;1gs a.zd perfonning duties tchile not engaged in investigating 
and em!licating diseases of do;,zestic animals. 

Ref·eipts of Ohio State Pair may be kept by boarcL as separate fund fr01n 
1cll ich e.l'penses of fair shall be paid on voucher of secretary; balance remaining 
at close of state fair to be certified into state treasury. 

April 2, 1909. 

Hox. A. P. S.\:XDLEs, Secretary The Ohio State Board of Agriculture, Columbus, 0. 
DE.\R SIR:-In your letter of April 1st you inquire whether, under section 

4211-13 of Bates' Revised Statutes, members of the board of live stock com
missioners may receive the compensation provided in that section for attending 
meetings and performing duties imposed upon such board. 

Section 4211-13 provides that: 

''Each member of said board shall receive for his services the sum 
of three dollars per day and necessary traveling expenses for each day 
he is actually engaged in the investigation and eradication of diseases 
of domestic animals by the direction of the board." 

It. is to be noted that the compensation provided in this section is to be 
paid to the particular members of the board who are "actually engaged in the 
investigation and eradication of diseases of domestic animals," and that they 
are to be paid only when working "by the direction of the board." 

I am of the opinion, therefore, that members ot such board may not re
ceive the compensation provided in the above quoted section for attending meet
ings and performing duties while not engaged in the investigation and eradica
tion of disease:: of domestic animals. 

You also ask for an interpretation of the act of 99 0. L. 529n relating to tho 
handling of funds and the rendering of statements as to the Ohio State Fair. 

Section 2 of this act provides that: 

"The board shall file a verified, itemized, quarterly statement of all 
its receipts and expenses from every source on the first day of January, 
April, July and October with the auditor of state. All disbursements 
made shaU be by itemized vouchers upon the auditor of stale, and all 
receipts shall be deposited with the treasurer of state in the same man
ner as is now required of all other officers, boards and commissions of 
the state." 

Section 3691-25, as amended by this act, provides that: 

"'Whenever it becomes necessary to pay out premiums and the ex
penses of conducting a state agricultural exhibition, the board may re
tain from its receipts a sufficient sum therefor, and pay such. premiums 
and such expenses therefrom on vouchers of the secretary and shall 

!?7-A. G. 
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thereafter immediately certify the balances in its hands into the state 
treasury, rendering an account of such premium payments, and the ex
penses of conducting such agricultural exhibition, as provided in section 
2 hereof." 

From a reading of the above provisions it is evidently the intention of the 
general assembly that receipts of the board in connection with the Ohio State 
Fair need not be turned into the treasury, but may be kept by the board as a 
separate fund from which the expenses of such fair shall be paid on vouchers 
of the secretary of the board, the balance remaining at the close of the state 
fair to be certified into the state treasury. 

I am further of the opinion that the verified, itemized statement to be made 
in regard to the receipts and expenses of the state fair is not to be made quar
terly but is to be made as a part of the. first quarterly statement following the 
close of the state fair. The use of the word "thereafter" in the above quoted 
provisions of section 3891-25 leads me to this conclusion. 

Very truly yours, 
u. G. DENl\IAX, 

Attorney General. 

BOARD LIVE STOCK COMMISSIONERs-CATTLE AFFECTED WITH 
TUBERCULOSIS. 

Board. of live stock commissioners may oraer cattle affected. with tuberculosis 
killed., ana same applies to cattle affected. with tuberculosis shipped, into Ohio for 
breeding p1wposes contrary to governor's proclamation. 

July 2, 1909. 

HoN. A. P. SAxnLEs, Secretary The Ohio State Board of Live Stock Commission 
ers, Columbus, Ohio. 
DEAR Sm:-In your letter of June 23rd you ask what authority the board 

of live stock commissioners has, under the statutes, to inspect, test, or destroy 
cattle which suppy milk to a city when evidence has been presented to the board 
that such cattle are infected with tuberculosis, which I understand to be a con
tagious and infectious disease. 

You also inquire as to the authority of the board in dealing with cattle 
shipped into Ohio for breeding purposes contrary to the proclamation of the 
governor under section 4211-15 R. S., when such cattle are infected with tuber
culosis. 

In cases of cattle which are believed to be infected with tuberculosis, I be
believe that the following provision of section 4211-16b applies: 

"The board of live stock commissioners, or any of them, or their 
authorized officers, agents or employes, shall have authority to enter 
upon any public or private premises, or within any building where live 
stock is housed, or to enter any railway car or any boat or other con
veyance used in the transportation of live stock, for the purpose of in
spection and for the purpose of protection of the live stock of the state." 

In case such inspection shows the presence of tuberculosis among any cat
tle, the board of live stock commissioners may, under section 4211-16, order the 
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destruction of such animals and arrange for their appraisement. The board may 
also, under section 4211·10, quarantine such diseased animals. 

As to cattle which are shipped into Ohio contrary to the proclamation issued 
by the governor, for breeding purposes within this state, the board may exer
cise the same powers as in the case of animals within this state. Section 4211·17, 
however, provides that: 

"No compensation shall be made to any person who may have 
brought animals into the state infected with such contagious disease or 
from a district in which such contagious disease existed, etc." 

Section 4211-16e provides for co-operation between the state and the l:nited 
States Bureau of Industry in extirpating such diseases and section 4211 R. S. pro
vides as to the duties of common carriers and owners of stock yards when a 
contagious disease is discovered among live stock. 

Since your questions are very gener11-l and the language of the statutes some
times indefinite, I shall be pleased to advise you further and more specifically at 
any time upon particular questions relating to this subject which may arise in 
your department. 

Yours very truly, 
U. G. DENMA::I, 

Attorney General. 

STATE BOARD OF AGRICULTURE-FIRE INSURANCE ON STATE FAIR 
BUILDING8-::\IA Y NOT EXPEND MONEY FOR. 

October 12, 1909. 

HoN. A. P. SANnLES, Secretary The Ohio State Boara of Agricultttre, Columbus, 
Ohio. 
DEAR Sm:-You ask whether the Ohio state board of ~ -riculture is author

ized by law to expend money for fire insurance premiums upon state fair ground 
buildings. 

I find no specific provision of law authorizing expenditures for such pur
poses. Section 6969 R. S., as contained in the Revised Statutes of 1880, and in 
73 0. L. 86, mentioned "fire insurance for the use of the state," but neither this 
section nor any other provision of the statutes now contains any reference to 
fire insurance in connection with buildings owned by the state. While section 
3705a specifically authorizes the insurance of buildings owned by a county 
agricultural society or by a county for the benefit of a county agricultural 
society, there is no such authority specifically given for state fair buildings. 

A thorough investigation of the subject of insurance of state buildings 
shows that it has been the policy of the state of Ohio for many years to make no 
expenditures of money for the insurance of state buildings. In this policy the 
state has been in the position of a mutual insurance company, saving the ex· 
pense incident to insuring so great a number of buildings, accepting such losses 
as occur and providing an emergency board to authorize the incurring of lia
bility in case of fires occurring during the adjournment of the general assembly. 

While the board of agriculture, prior to the act approved :\lay 9, 1908, (9:l 
0. L. 592a), was a quasi official board of the state of Ohio, expending money 
from both private and public sources, and of uncertain powers and duties, owing 
to the doubtful standing of its members as officers of the state under the pro-
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visions of our constitution, the present board is distinctly an official board of 
the state of Ohio and its members are officers of the state of Ohio, endowed 
with such powers and duties as are conferred upon them by law. Therefore, 
in construing the powers and duties of such board and its members, we must 
follow the rules which have been laid do}Vn for the government of other officers 
and boards of the state. The board of agriculture, like other state boards and 
officers, has only those powers which have been specifically conferred upon it by 
law and those implied powers which are necessary and incident thereto. In 
view of the absence of specific authority to expend money for fire insurance 
and the policy of the state in not insuring other state buildings, I am unable 
to say that an expenditure of money for fire insurance is necessary or incident 
to the specific powers granted to the board of agriculture. 

An expenditure, therefore, for fire insurance for state fair ground buildings, 
is not authorized by law. Should the board of agriculture desire to insure such 
buildings against fire their recourse is to the general assembly, which can, by 
statute, grant the necessary authority. 

Very truly yours, 
u. G. DEXli{AX, 

Attorney General. 
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I, , 

(To the Board of Accountancy.) 

BOARD OF ACCOL'XTA."'\CY-POWER TO RECO::-.:SIDER BEFORE CHA::-.:G
IXG PERSOXXEL. 

The state board of accollntaucy lias l!ot p01cer to reconsider and agai,l pass 
on matters be{o1e a change iil personnel thereof. 

June 21, 1909. 

The Ohio .<!tate Bom·d of Accountancy, Columbus, Ohio. 
GEXTLE)JEX :-Your communication is received in which you submit to this 

department for an opinion thereon the following inquiry: 

"l:nder the act of :\Iay 9, 1908, entitled, 'An Act to establish an Ohio 
f>tate board of accountancy for the regulation of the profession of public 
accounting,' such board was regularly organized, and before the first day 
of July, 1908, assumed the duties imposed upon it by said act. During 
the year 1908, and early in the year 1909, the board acted upon several 
applications for certificates as 'certified public accountants,' and ap
proved some of the applicants for examination, but none of them have 
presented themselves for the examination. Recently a vacancy occurred 
in the board, and exercising the authority conferred upon ~im by the 
act, the governor of the state filled the vacancy by the appointment of 
Leroy Parker. Has the board, at this time, power to recon~ider its ac· 
tion in certifying such applicants for examination, and in cases where, 
in its opinion, the applicant has the necessary qualifications to certify 
him without examination, under the waiver clause contained in section 
5 of the act?" 

Briefly stated, your inquiry raises the question as to whether the board, as 
now constituted, may reconsider and again pass on all matters considered by 
your boarrl before the change in personnel thereof. Section 2 of the act pro
vides that "the board shall keep a complete recorrl of all its proceedings." If 
your inquiry is to be answered in the affirmative, it will be proper and legal for 
the board, as now constituted, to take up and reconsider an application that 
the board, a year ago, sought to finally determine, and make final record thereof. 
I am not advised as to the nature of any rules or by-laws which your board may 
have promulgated as supplemental to the provisions of the act to govern its 
proceedings, and if there are such rules or by-Jaws expressly providing for the 
procedure of the board, they would have much to do with the answer to this 
inquiry. However, to say that the board, in the month of June, 1909, with a 
change in its personnel, can take up and reconsider, and thereby render null 
and void the action of the board as to an application one year ago, is to con
clude that your hoard is without power to take any action in regard to applica
tion filed with it that will be final, or that would be binding upon a board of the 
same membership, or of a different membership, at a subsequent date. This 
conclusion does not impress me as being the correct rule. If the board, as it 
is now constituted, may treat as a nullity, all former acts and rPcords since the 
organization thereof, then the record as provided for in section 2 of said act has 
no substantial foree, and is subject to alteration and change by any subsequent 
board that may agree to make change therein. I do not believe that this is 
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the intent of the act, and I feel safe in saying that no such rule or regulation 
has been promulgated under the board to be governed thereby. If the literary 
qualification of an applicant has been approved for examination, I do not be
lieve a subsequent board of different personnel should reconsider and change 
that approval to a rejection. The applicant so. approved should sti!l have his 
right to take the examination. And further, if the literary qualification of an 
applicant has been approved within the six months waiver clause provision, as 
found in section 5 of the act, and the applicant did not possess such further 
qualifications as, in the judgment of the board, to entitle him to a certificate 
without further examination, then I believe it will be necessary for such appli
cant to take the further examination. This conclusion is reached on the theory 
that the record as made up of the board should mean something. The remedy of 
a rejected applicant would be to refile his evidences of literary qualification 
rather than to ask this board to declare null and void its own record made a 
year ago. 

To the statement that many of those applicants whose literary qualifications 
have been approved have as yet failed to take the examination, I can but say 
that it must be their own fault, as nowhere in your inquiry is the suggestion 
that the board has refused to hold an examination as provided for in the act. 

Suppose, for instance, some applicant has been rejected, and one member 
of the board, in the month of June, 1908, made a motion to reconsider the vote 
'whereby that certain applicant was rejected, and the vote to reconsider was 
lost, can the board at this time get back through this record and again con
sider that applicant? I think not. 

If your inquiry is to be answered in the affirmative, no applicant will know 
when such application is finally acted upon by your board. There will be no 
such thing as a final record, and I am not of the opinion that this is the in
tention of the act, nor do I believe that this is in accord with a good procedure. 

Section 3 of the act provides that 

"An examination * * * for applicants for such certificates shall 
be held annually, but, if not less than five months after the annual ex
amination, three or more persons, apply to the board for certificates, the 
board shall hold an examination for such applicants * * * " 

If, then, this board is to consider its record as having a valued and binding 
effect, the proper proceeding for applicant, if rejected, is to again file with 
the board evidences of literary qualifications, and if th~ applicant has been ap
proved for examination for a certificate, then the law is plain in its provision 
that an examination must be taken in order to procure such, either at the 
annual examination or at the special examination occasioned by the application 
of not less than three applicants for "such special examination. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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(To the Armory Board.) 

STATE AR:.\IORY BOARD-POWER TO LEASE, ACCEPT DOXATIOXS AND 
SEGCRE SITES FOR AR:\IORIES. 

State armory board may not make leases tor armories ~tntil general assembly 
approp1iates the state armory fund. Leases may begin to run at any date after 
appropriation becomes available, but not tor over tu;o years tro1n date of said 
appropriation. 

Authority ot board to prescribe rules, etc., for government of armories is 
limited to armories erected and provided for under armory act. 

Boarcl may at any time receive donations, ana, after receiving donations, 
may e:rpencl same. 

June 1Q, 1909. 

Hox. BYRox L. B.\RG.~cR, Secretary The State Annory Board, Golu;,tbus, Ohio. 
DE.\R Sm:-I beg to acknowledge receipt of your letter of June 8th, in which 

you submit for my opinion the following questions: 

"1. One trouble, experienced by commanding officers in the past, 
has arisen from their lack of authority to make long leases for armories. 
This disability in the lessees has prevented property owner~:; from mak· 
ing the investments necessary to provide proper quarters. The board 
wish, therefore, to be advised: 

"(a) How soon may the board legally make armory leases? 
"(b) On what date shall these lease terms begin to run? 
"(c) For what terms may such leases be made? 
" (d) When shall the board adopt and prescribe rules and regula

tions for the guidance of organizations occupying armories, as directed in 
the last sentence of sec. two? 

"2. Several communities have signified their desire to tlonate cen
tt·ally located armory sites to the state. In order to secure to the state 
these desirable tracts the board asks opinions: 

"(a) When may it enter into negotiations with those proposed 
donors? 

"(b) \Vhen is said board authorized to receive gifts or donations of 
land for armory sites as provided in sec. two? 

" (c) How far may the board go, in securing sites offered, before 
it has authority to advertise for bids under the second paragraph of sec
tion three? 

"(d) How soon may it make the decisions required by the first 
paragraph of section •three, and prepare plans thereunder?" 

For convenience I shall consider the first three subdivision!' of your first 
question together. 

Section 4 of the act in 100 0. L. 25 provides in part as follows: 

"~' * "' It shall be the duty of the auditor of state, from and 
after January 1, 1910, to credit to the 'state military fund' from the gen
eral revenue of the state, a sum equal to ten cents for each person who, 
it shall appear from the last preceding federal census, was a resident of 
this state. The fund herein provided • • • shall be a continuing 
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fund and available only for that purpose '' ~' * and the general as
sembly shall annually appropriate and divide into two funds the amount 
authorized by the provisions of this act, to be !mown as the 'state armory 
fund' and 'maintenance Ohio National Guard' "' *. 

"From the amount allotted and appropriated as 'state armory fund,' 
the state armory board shall provide armories by lease, purchase or 
construction as provided in sections 2 and 3 of this act." 

The provision above quoted does not, of itself, create the state armory fund. 
The amount of the state military fund, as therein directed to set aside from the 
general revenue fund, is fixed and may be computed at any time. The two con
stituent funds, however, are not available for expenditure, are aot determinable 
as to amount, and, in short, cannot be said to have any existence whatever until 
the general assembly, by appropriation, has made the division directed by section 
4 as above quoted. This the general assembly might see fit not to do; it cannot, 
certainly, be compelled to act. 

The authority to lease buildings suitable for armory purposes is seemingly 
limited to the making of such leases as involve the expenditure of the state 
armory fund. No authority thus to expend moneys donated for armory pur
poses is to be found in any of the express provisions of the act. Indeed, sec
tion 2 seems to limit the authority to receive donations to those made "for 
the purpose of aiding in the purchase, building, furnishing or maintaining of 
any armory building." However, in this respect the law should, in my opinon, 
receive a liberal construction, and I do not hold that donations of money may 
not be expended for leasing buildings for armory purposes; yon have not sub
mitted this question and I mention it only for the purpose of indicating that 
my opinion is limited to the question with respect to the expenditure of the 
"state armory fund." 

Inasmuch, then, as the "state armory fund" has no present existence, I am 
of the opinion that no contracts may be now entered into which involve its 
expenditure. 

Art. VIII sec. 3 and art. II sec. 22, Const. of Ohio; 
State v. ::.\Iedbery, 7 0. S. 522. 

State ex rei. v. Board of Public Works, 36 0. S. 409, is to be distinguished 
as the decision in that case held a contract entered into in pursuance of a statute 
to be valid and permitted it to be discharged by the expenditure of a subsequent 
appropriation; in the present instance the statute does not, of itself, authorize 
the execution of leases, except by way of expending funds already available. 
Furthermore. the fund involved in the decision of the case last cited was that 
derived from· receipts and balances of collections by the board of public works 
and not a direct appropriation such as that required to be made by the state 
armory act. Again, the case of the state armory bqard is to be distinguished 
from that in which an executive department finds itself when a fund has been 
appropriated by the general assembly but is not available until a subsequent 
date; in such case, of course, contracts may be entered into in anticipation of 
such fund. 

Applying the principles above stated to the first three subdivisions of your 
first question, I am of the opinion that: 

(a) The board may not legally make armory leases until the general 
assembly has set aside and appropriated the "state armory fund." This state
ment is made subject to qualification in case of the receipt of money donated 
for the purpose of leasing buildings for armory purposes. 
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(b) The lease terrr.s may begin to run at any date after the appropriation 
above mentioned bPcomes available. 

{c) The terms of such leases may not run beyond two years from the date 
of the appropriation. Art. Il, sec. 22 of the Constitution; State v. :\!Pdbery, 
supra. While sec. 4, as above quoted, provides that the general assembly shall 
annually appropriate and divide "the state armory fund," it seems clear that 
each of such annual appropriations would be available during the period of 
two years after it is made. 

Answering the fourth subdivision of your first question, I beg to state th;t.t 
I am of the opinion that the authority of the board "to adopt and prescribe rules 
and regulations for the management and government, for the guidance of the 
organizations occupying the same" is limited to armories erected and provided 
under the provisions of the armory act. ·while I am satisfied that, in view of the 
first sentence of ~ee. 1, defining the purpose of the act, all provisions thereof 
should receive a liberal construction, I am unable to find therein any language 
which, by construction, might be deemed to confer on the state armory boa!·d 
any authority over armories provided for the use of any of the military organiza· 
tions of the state under laws, other than the act now in question. Doubtless the 
board may acquire control of all armories in the state by appropriate proceedin~s 
under the act, but until such proceedings are taken, existing armories will con· 
tinue to be administered as in the past; in other words, the state armory law 
does not ipso facto vest in the state armory board control of existing armories. 

Answering the first subdivision of your second question, I may say that I 
am of the opinion that the state armory board may, at any time, enter into 
negotiations with prospective donors of lands, money, or other property, for 
armory purposes. I find in the act no provision limiting the authority of the 
board in this respeet, either expressly or by implication. On the same principle 
the board may, at any time, receive such gifts or donations of land as those 
concerning which you inquire in subdivision B of your question. 

With respect to the last two subdivisions of your second question, I find my· 
self obliged to return a conditional answer. If the board should receive, prior 
to the next session of the general assembly, donations of money available for 
armory purposes, the board might proceed under sec. 3 to cause plans, specifica· 
tions and estimates to be prepared and to let contract upon such plans, Pte. As 
the proceedings under sec. 3 involve the expenditure of money, however, I am of 
the opinion that, upon the principles above set forth as governing my answer to 
your first question, the board may not proceed under said section until by dona· 
tion or appropriation it has funds to expend. 

Yours very truly, 
u. G. DEX::IIAX, 

Attoraey General. 
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(To the Officers of the Various State Institutions) 

(To the Athens State Hospital) 

ABSTRACT OF TITLB TO LAND PURCHASED FOR ATHENS STATE 
HOSPITAL. 

January 21st, 1909. 

Hox. ·wALTER L. RE:Irr.EY, Financial Of!lcer, Athens State Hospital, Athens, Ohio. 

DEAR SrR:-I have examined the abstract of title to certain tracts of real 
property situated in the village of Athens, Athens county, Ohio, being all of 
out-lot No. 104 in said village, together with all of out-lots Nos. 102 and 103 
in said village lying south of the following described line, to-wit: Beginning 
109.8 feet south 4% degress west from the southeast corner of in-lot No. 1575 
in Wilkes' addition to" said village; thence running north 66lh degrees east 
330 feet, to the Hocking river. 

I have also examined the deed of Julia S. Moore and her husband, David 
H. Moore, to the state of Ohio, by which i~ is proposed to convey to the state 
an unencumbered title in said premises. 

There are certain defects and encumbrances in the early history of this 
title, of which it will be unnecessary to take account, as they fall into two 
classes, viz: 

1. Those in the case of which the state of Ohio or the Ohio Uni
versity have the adverse interest. 

2. Those barred beyond the shadow of a doubt by lapse of time. 

Reference is made in the deed of Abner Cooley and wife to Eliakiam H. 
:\foore, shown on page 24 of the abstract, to a "right to mine coal under the 
said laws heretofore granted to the Athens Mining Company." No further ref
erence is made thereto in the abstract, but some disposition of this apparent 
defect should be made. If, as a matter of fact, the Athens Mining Company has 
not used this right since the date of the deed in which it is mentioned, this 
matter is, of coutse, of no importance. 

No examination has been made in the courts of the United States for pend
ing suits or judgments. 

Having found no serious defect in the title under consideration I hereby 
approve the same and advise that the deed referred to will convey a good and 
]Jerfect title to the state of Ohio. 

The papers submitted to me are returned under separate cover. 
Very truly yours, 

u. G. DE~lUAN, 
Attorney General. 
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ATHE::\S STATE HOSPITAL-OPIXIOX OX ABSTRACT OF TITLE TO CER· 
TAIX LAXDS. 

:\lay 6, 1909. 

Hox. W.\LTEn L. R!:)ILEY, Financial Officer Athens State Hospital, Athens, Ohio. 
DEAR Sm:-I have examined the abstract of title to a certain tract of land 

purchased by the state of Ohio for the use of the Athens State Hospital, together 
with the deed of Susan C. Beckler and husband to the state of Ohio therefor. 
The real estate in question is situated in the village of Athens, Athens County, 
Ohio, and is described as follows: 

"Beginning nineteen (19) feet north of the northeast corner of 
outlot number one hundred and five (105) in said village, and thence 
running south sixty-six (66) degrees and forty-five (45) minutes west, 
three hundred and eighty (380) feet, more or less, to the middle of the 
Hocking River; thence southeastwardly down the middle of said river 
to the east side of said in-lot number one hundred and five (105); thence 
north. five hundred and ten (510) feet more or le-ss to the place of be· 
ginning, containing two acres more or less." 

The original lease of the Ohio University to Isaac Taylor abstracted at 
pages 2 to 4, inclusive, of the abstract described said outlot No. 105 by metes 
and bounds and does not employ the Hocking River as the southwest boundary 
thereof. In all the intermediate deeds between the original lease and that from 
Maggie E. Wilkes and husband to Susan C. Beclder, abstracted on pages 35 and 
36, the description in the lease is adhered to. This discrepancy is of no im
portance, however, since the courses and distances in the original deed con· 
form substantially to the thread of the Hocking River, and since also that por
tion of said lot Xo. 105 now sought to be conveyed is smaller in area than a 
like portion of the same lot would be, if the original courses and distances were 
employed in the description thereof. 

The failure of description in the deed abstracted on page 13, being that 
from Joseph H. :\lorton and wife to J. Ballard & Sons, has been cured by ad
verse possession. 

There is an error in the description of the property conveyed by the deed 
of "\laggie E Wilkes and husband to Susan C. Beckler, the error being in the 
location of the place of beginning. However, this does not appear to be a ma
terial defect. 

Xo examination has been made for municipal assessments, nor of the fed
eral records. 

Subject to the foregoing exceptions I am of the opinion that the abstract 
shows a good and perfect title in the state of Ohio to the property above described 
through the conveyance of Susan C. Beckler. 

Yours very truly, 
u. G. DEX)IAX, 

Attorney General. 

ADVERSE POSSESSIO::\ OF LAND AS AGAINST OHIO UXIVERSITY. 

:\lay 7, 1909. 

Hox. W.\LTI:r: L. RE~IT.EY, Financial Officer Athens State Hospital, Athens, Ohio. 
Dun Sm:-In my letter of yesterday I neglected to call attention to the fact 
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that the tract of real estate sought to be purchased for the Athens State Hospit:ll 
from Susan C. Beckler extends 19 feet north of the north line of lot No. 105. 
From the abstract and plat it appears that there is a strip of land 66 feet in width 
between lots l 01 and 102 on the north and Jot No. 105 on the south, as originally 
platted by the Ohio University, which strip was evidently intended to be used 
as a street. The abstractor certifies, however, that to his own lmowledge this 
strip has been farmed by adjoining owners for 50 years. I am accordingly of the 
opinion that such adjoining owners have acquired title by adverse possession as 
against the Ohio University, and that therefore no question could be made con
cerning the small plot north of the original north line of lot No. 105. 

You will please attach this letter to that already written to you and con
sider it a part of the same. 

Yours very truly, 
u. G. DE:OIAX . 

.Attorney General. 

ATHENS STATE HOSPITAL-TRUSTEES MAY ::\lAKE RULES RELATIVID 
TO DISPOSITIO~ OF' I.:\'::\IATES' :\10.:\'EY. 

August 30, 1909. 

DR. 0. 0. FonDYCE. Snperintenclent .Athens State Hospital, .Athens, Ohio. 
DEAn Sw:-Your communication of August 27th is received, in whieh 

you ask to be referred to the statutes fixing the duties of the superintendent and 
financial officer of the state institutions relative to moneys belonging to inmates. 

In reply, I beg to say the legislature has made no specific provision whereby 
the superintllnnent or financial officer of any state institution is required to 
accept or account for moneys belonging to inmates. 

Section 639 Revised Statutes provides, however, that: 

"The board shall establish such rules and regulations as may be 
deemed expedient for the government and management of their several 
institutions and for securing economy and accountability in all their 
affairs and all officers ancl employes shall strictly observe snch rules ancl 
regulations. which ·may be changed at the pleasure of the board." 

In the case of Rutter v. State, 38 Ohio State, the court in passing upon this 
section of the statute used this language: 

"It was obviously impossible to provide in detail for the manage
ment of such institutions and hence it is provided that the board of 
trustees shall establish such rules and regulations as may be deemed 
expedient for their government." 

I am therefore of the opinion that it is within the power of the board of 
trustees of your institution to make such rules and regulations relative to the 
moneys belonging to the inmates of the institution as they may deem proper, 
and suci:J. rules and regulations when mad~ will be binding upon the officers of 
the institution. 

Yours very truly, 
u. G. DEX~IAX. 

Attorney General. 
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ATHEXS STATE HOSPITA~PL'RCHASE OF HORSE BY PATIEXT-Al:
THORITY OF SL'PERIXTEXDEXT TO COXTROL PROPERTY OF PA
TIEXT. 

A sale of a horse to patiellt of At11eus state hospital is ~:oidable. 
Superitlfeurlent of institution 11as such control orer property of patient as 

is ilecessary to properly 11WiW{Je iustitutiun. and may bai11;: money of patient for 
patient"s be11e{it. 

October 5, 1909. 

Hux. 0. 0. FoRIIYCE. Su}Jerintendent Atheils State Hospital, Athens, Ohio. 
DE.\R Sm:-I am in receipt of your letter of September 30th, in which you 

submit the following for my opinion: 

"A patient in the Athens state hospital, who is a trusty, was given 
permission by one of your assibtants to go to Athens to purchase certain 
supplies for himself. While in Athens he purchased a two-year-old colt 
and paid $115 in cash for the same. The person from whom he pur
chased the colt refuses to receive the colt and return the money, and 
you desire to know, 

(1) If the sale is legal; 
( 2 l If it is advisable to allow the patient to carry such a large 

amonnt of money. 
( 3) In case a patient has no guardian, what relationship do you 

assume. 

I beg to advise: 
( 1) The rule is now rstablishe<l in this country that the contracts of persons 

non coo1 pos Meilfis are invalid and not binding on them either in Jaw or equity, 
and that rule rests upon the elementary principle that the making of a valid 
contraC"t the consent of the contracting parties is essential. Their minds must 
meet and agree upon the terms and. considerations of the contract, and where 
there is not capacity to understand or agree there can be no contract. In tlte 
case you have submitted the parties both can be placed in statu quo, and un
doul.Jterlly the sale of the horse can be H?t aside. 

( 2 1 I do not believe it to be a good policy to permit an inmate under your 
chargp to rE>main in control of such a large amount of money, if for no other 
reason than to avoid such complications a,; art> presented in this case. 

(3) Section 6!l9b of the Revised Statutes of Ohio prescribes the powers and 
duties of a superintPndent of an asylum for the insane, which is in part as 
follows: 

'"Said RUPE'rintendent shall also have charye of said buildings when 
occupied, and of the patients kept therein, employing the necessary 
officers and employes under the direction of the board, and as required 
for the purposes mentioned." 

This se<'tion gives you such control over a patient and his property as is 
necessary for the proper managE>ment of the institution of which you have 
charge, regardle~R of the fact that a guardian has or has not been appointed for 
the patient. I suggest that where a patient is in possession of money, as in 
this easE', that yon take Ruch money from the patient and deposit it in a bank, 
obtaining the best inte1est possible on the money, in your name for the benefit 
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of the patient, and the interest earned on the money to accumulate for the 
benefit of the patient. I do not believe it will be necessary in a case such as 
the above, where no guardian has been appointed for the patient, to have one 
appointed merely to take charge of the little money which he may have in 
possession while confined as a patient, as the method which I have suggested 
would be as beneficial to the patient as if a guardian was appointed, but at the 
same time relieves the patient of the expense of the guardian. 

Yours very truly, 
u. G. DEX~IAX, 

Attorney General. 
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(To the Hospital for Epileptics) 

EPILEPTICS-HOSPITAL FOR-F~D DERIVED FRO:\I PAY-PATIE~TS 
:\IA Y NOT BE DEVOTED TO CURRENT EXPENSES. 

February 1st, 1909. 

Dl!. 'WIJU.LUr H. ProTCRABD, Superintendent The Ohio Hospital tor Epileptics, 
Gallipolis, Ohio. 
DEAR Sm:-Your communication of January 23rd is received in which you 

request an opinion relative to the disposal of money received for the care and 
treatment of patients under section 751-4 of the Revised Statutes. 

In reply thereto I beg to say said section '751-4 is as follows: 

"Nothing herein contained shall be construed to prohibit the ad
mission as inmates of persons not residents of Ohio, or pay-patients from 
Ohio, rif there be accommodation for them, upon the payment of such 
sums and upon such terms as the trustees may determine; and the 
money so received shall be paid over to the steward, receipted for by 
him, and by him certified, into !the state treasury to the credit ot the 
general revenue tuna; and the steward shall make a correct record of 
all such moneys received by him in a book which shall be open for 
public inspection." 

This section expressly provides that the money 'received for the care and 
treatment of non-resident and other pay-patients shall be by the steward certi
fied into the state treasury to the credit of the general revenue 'fund. Your 
steward is not, therefore, permitted to use such funds to the credit of the, cur
rent expense fund of the institution in like manner as other money received 
from outside sources. Yours very truly, 

u. G. DEX::IlAX, 

Attorney General. 

OHIO HOSPITAL FOR EPILEPTICS-oRDER FOR DISCHARGE OF PATIENT 
BY COIDiON PLEAS COURT-HOMICIDAL PROPENSITIES. 

Common pleas court is without jurisd{ction to order d,isclwrge ot patient 
who has homiciaal propensities from hospital tor epileptics. 

April 7, 1909. 

Hox. DAXIEL H. SoWERS, Member Board, of Trustees Ohio Hospital tor Epileptic.s, 
Gallipolis, Ohio. 
DEAR Sm:-You have transmitted to this department the papers and corre

spondence in the matter of the application for the discharge of Agnes :Massing, 
an inmate of your hospital. It appears therefrom that the judges of the court 
of common pleas of Hamilton County, in joint session, have authorized the entry 
of an order granting the application of Barney Massing for the discharge of the 
said patient and have directed the superintendent of the Ohio Hospital for Epi
leptics to discharge her "under such arrangement as will insure the proper care 
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and safety of said inmate until delivered to said Barney ::\iassing and in accord· 
ance with the law and regulations of state hospitals." 

You inquire what, if any, jurisdiction the court of common pleas of Hamilton 
County has to f'nter such an order. 

Replying to your inquiry, I beg to state that the discharge of patients from 
the Ohio Hospital for Epileptics is regulated by section 751-9 R. S., which pro· 
vides: 

"The board of trustees are empowered to make such rules and regu
lations respecting the care, custody, discipline and discharge of patients, 
as they may deem best for the interests of the patients and the state." 

And by section. 751-7 R. S., which provides: 

"In the case of epileptic insane or epileptics whose being at large 
is dangerous to the community, like proceedings shall be had, and like 
powers by officers charged with duties in the premises exercised, with 
respect to * "' " their discharge therefrom, as is provided in chapter 
9, title 5, part I, of the Revised Statutes, regulating the care of the 
insane." 

From the papers submitted it appears that the said Agnes Massing is an 
epileptic insane person, and accordingly section 751-7 R. S., governs this par
ticular case. The reference in said section is to section 709 R. S., which pro
vides in part: 

"On consent and advice of the trustees, the superintendent may dis· 
charge any patient from any state hospital for the insane. when he 
deems such discharge proper and necessary; provided, no patient who in 
the judgment of the superintendent has homicidal or suicidal propen
sities, shall be discharged." 

I have examined carefully all of the provisions of the Revised Statutes re
lating to the commitment to the hospitals for the insane and epileptics of per
sons charged with crime both before and after indictment as well as the statutes 
relating to the general powers and jurisdiction of the court of common pleas, 
and find therein nothing which confers upon the common pleas court jurisdiction 
to order the discharge from any institution of any insane or epileptic person. 
On the contrary, all such statutes, as well as those above quoted, confer upon 
the trustees or the superintendents of the institutions affected full discretionary 
power in the matter of such discharge, subject always, of course, to the deter
mination of the facts relating to the actual condition of patients by proper pro
ceedings in habeas corpus. 

The correspondence transmitted to this department seems to indicate the 
possibility of classifying the said Agnes ::\iassing as a patient having "homicidal 
propensities," and if the superintendent is satisfied that such is the case, not 
only is the court of common pleas without jurisdiction to discharge her, ex· 
cept after proceedings in habeas corpus duly had, which proceedings cannot prop
erly be instituted in the common pleas court of Hamilton County, but even the 
board of trustees of the institution is without authority, and the power to dis
charge rests solely in the discretion of the superintendent. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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OHIO HOSPITAL FOR EPILEPTICS-FOR:\! FOR ADYERTISIXG FOR BIDS 
FOR BOILER. . 

Plans and specifications to meet requirements of building statutes s1wuld. 
giL·e equal opportuility to all builders of boilers aad not be limited to some par· 
ticular kind. 

October 2, 1909. 

Hox. DA:.\"II:L H. SowERS, President Board of Trustees, Ohio Hospital tor Epilep~ 
ties. Gallipolis. Columbus, Ohio. 
DE.\R Sue-Your board has submitted to this department the plans and 

specifications for the installation of two water tube boilers at the state hospital 
at Gallipolis. with the request that we advise you as to whether or not the same 
conform to the building statutes of Ohio. 

The first paragraph of said plans and specifications is as followR: 

"This contract will include the furnishing, delivering and erect· 
ing complete upon foundations at Gallipolis, Ohio, of two (2) B. & W. 
type water tube boilers, together with the necessary setting for same; 
also the tearing down and removing of the two present boilE>rs now in 
place; all in accordance with the following specifications." 

And further on in said specifications, under the subhead "Size," the following 
provision is found: 

''Each boiler to be of the Babcock & Wilcox type, with inclined 
headers, 10 tubes wide and 9 tubes high. Tubes to be 18' 0" long, with 
two 36" diameter steam drums approximately 23 feet long. Tubes to be 
4" in diameter by 18' 0" long. of the best grade of charcoal iron, as is 
commonly used on this type of boiler." 

Under these two provisions of the specifications bidders are required to bid 
on "B. & ·w. type" Loilers alone. 

In the enactment of seetions 782 to 803, inclusive, of the Revised Statutes 
(known as the building statut€s), the legislature evidently intended to provide 
a method whereby the state, in contracting for the construction of its public 
buildings and improvements thereto, should have the benefit of open and free 
competition and seetion 785 expressly provides that all contracts awarded there· 
under shall be let "to the lowest bidder." 

Said building statutes provide that before any contract is entered into for 
the erection, alteration, addition to or improvement of any state institution, 
asylum or other improvement, the cost of which will exceed the sum of $3,000, 
"full, complete, and accurate plan or plans of such institution, asylum, or 
other improvement, or of any addition to, or alteration or improvement thereof," 
shall be made. 

Said statutes further provide that when such plans and specifications are so 
made they shall be approved by the governor, auditor of state and secretary 
of state, and further provide for the publication of a notice of the time and place 
when and where sealed proposals will be received for performing labor and 
furnishing the materials called for in said plans and specifications. It is further 
provided that this notice shall be published "in one or more daily papers having 
the largest circulation and published in the cities of Cincinnati, Cleveland, 
Columbus and Toledo, and also in the paper having the largest circulation in 
the county where the work is to be let." 

2S-A. G. 
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These provisions, I understand, in this case have all been complied with and 
seven bids were submitted, as follows: 

Bid No. 1, Babcock & Wilcox Co ................ .. 
Bid No. 2, Tudor Boiler Mfg. Co ................. . 
Bid No. 3, Tudor Boiler Mfg. Co. . ............... . 
Bid No. 4, :\Iiller Supply Co ...................... . 
Bid No. 5, Toledo Flanner Boiler Co .............. . 
Bid No. 6, Samuel A. Esswein Heating & Ventilating 

Co. 
Bid No. 7, E. Keeler Co .......................... . 

$7,000 00 
6,372 00 
5,922 00 
6,105 00 
5,593 34 

5,550 00 
4,899 00 

Of these bids, however, only three conform to the specifications; that is, there 
are but three bids upon "B. & W. type" boilers, and two of these bids were 
submitted by one company, and I am informed that the variation in the bids 
submitted by the Babcock & Wilcox Company and the Tudor Boiler Manufac
turing Company is approximately the difference in the cost of the three differ
ent headers used on the B. & W. type of boilers. 

By reason of the fact that the remaining four bids proposed a different 
type of boilers than the "B. & W. type," they do not conform to the specifica
tions and cannot, therefore, be considered. The result is that, by reason of 
the requirement in the specifications that the bids must be for the "B. & W. 
type" of boiler, the competition is limited to two bidders. This, in my opinion, 
is not in compliance with the statutes. The plans and specifications should 
be so drawn as to admit bids of all builders of water tube boilers. 

It is suggested in this instance that the board of trustees should have the 
right to limit the specifications to the "B. & W. type" of boilers, for the reason 
that all the boilers now in use at said institution are of that type and that 
they should not be compelled to take some other boiler not so satisfactory solely 
because it can be purchased for a less price. The fact, however, that the board 
of trustees desires a particular boiler will not warrant the drawing of plans 
and specifications whereby competition is restricted. 

Section 785 of the building statutes contains a provision whereby the board 
of trustees, if they deem it to the best interests of the state and secure the 
written consent of the governor, auditor of state and secretary of state, may 
accept any bid other than the lowest. 

I am, therefore, of the opinion that the plans and specifications as drawn 
do not meet the requirements of the building statutes and that the same should 
be redrafted whereby equal opportunity will be given all builders of water tube 
boilers to submit proposals. The state will then have the benefit of the com
petition contemplated in the law and by the exercise of the discretion vested in 
the governor, auditor of state and secretary of state such boilers as will best 
meet the needs of your institution can be secured. 

Yours very truly, 
U. G. DE::il'liAX, 

Attorney General. 
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(To the State School for Deaf) 

OHIO STATE SCHOOL FOR THE DEAF-TRUSTEES RECEIVE o::-;LY 
::-;ECESSARY EXPENSES. 

::.\larch 9th, 1909. 

Ho:x. LEE J. 'EL\:xs, Member Board of Trustees, Ohio State School tor the Deaf, 
Ripley, Ohio. 
D~:AR Sm:-Your communication of :\farch 6th is received in which you 

submit the following inquiry: 

Are members of the board of trustees of the Ohio State School for 
the Deaf entitled to receive mileage at the rate of 10 cents per mile when 
attending the meetings of said board? 

In reply I beg to say section 606 of the Revised Statutes is in part as 
follows: 

"The trustees of said institutions (of which the Ohio State School 
for the Deaf is one), shall be appointed by the governor, by and with 
the advice and consent of the senate; and, except as otherwise provided 
by law, shall receive no compensation, but shall be entitled to receive 
their necessary expenses in attending the meetings of their respective 
boards or in going to and from their respective institutions on official 
business necessarily connected therewith, which shall be paid by the 
disbursing officer of their respective institutions upon presentation of an 
itemized voucher therefor which shall be filed with the other vouchers 
of the institution?" 

The above quoted section expressly forbids the receiving of any compen
sation by the trustees of said institution, but provides that they shall receive 
their "necessary expenses," and further provides that such expenses shall be 
paid on presentation of "itemized vouchers." 

I am, therefore, of the opinion that said trustees are not entitled to receive 
a fiat mileage of ten cents per mile and are only to be ·reimbursed for neces
sary expenses actually incurred, the same to be paid upon itemized vouchers pre
sented to the disbursing officer of the institution . 

., Yours very truly, 
u. G. DE::'i::IIAX, 

Attorney General. 
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(To the Institution for Feeble Minded) 

INSTITUTION FOR FEEBLE :\HNDED-EFFECT OF DIVORCE PROCEED
INGS AWARDING CHILD TO A PARENT ON AUTHORITY OF INSTI
TUTION TO CONTROL IN:\1A TE. 

Where child committed to institution of feeble-min!!ed right to custody not 
changed by prior award to mother in divorce proceedings. 

November 2, 1909. 

DR. E. J. E~1ERICK. Superintendent Institution for Feeble-Minded, Columbus, 0. 
DEAH Sm:-I beg to aclmowledge receipt of your letter of October 30th, 

enclosing a letter from Charles E. Chadman, Esq., referring to the case of 
Lucille Knill, a pupil in your institution admitted thereto by the probate 
court. 

The facts as disclosed by your letter, and the communication with Mr. 
Chadman, are as follows: 

The parents of the pupil, Lucille Knill, had been divorced previously 
to her admission to the institution. The decree of divorce awarded the 
custody of the child to the mother. Subsequently the child being on a 
visit to her father, he applied to the probate court of the county in 
which he resided under section 674g Revised Statutes, and upon his 
application the child was admitted to the institution, the father paying 
a part of the expense of her support. The mother now desires to with
draw the child from the institution and asserts her legal right to her 
custody, and the invalidity of the proceedings by which she was ad
mitted. 

You request my opmwn as to your duty in the premises. Section 674g 
Revised Statutes, provides in part that: 

"The probate court of a county, in approving an application for ad
mission of a person to said institution shall state whether or not such 
person has * * * a parent " " * of sufficient financial 
ability, to defray the expense, in whole or in part, of supporting stJCh 
person in said institution * * *." 

Section 671 Revised Statutes provides that: 

"The trustees of the institution for feeble minded youth are author
ized to admit into the institution all youth of this class * "' * who 
are incapable of receiving instruction in the common ,:;chools." 

'Vhile the statute relating to the institution for feeble minded youth does 
not specifically so provide, it has been the ruling of this department that the 
proceeding outlined in section 674g, above quoted, is essentially similar to an 
inquest of lunacy, and that the probate court has jurisdiction to hear and de
termine the principal question involved therein, viz., the capability of the sub
ject of the inquest, of receiving instruction in common schools, upon the appli
cation of any person, regardless of the legal right of the applicant to the cus
tody of the child. This ruling is based upon the well established policy of our 
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school laws which ~uarantees and makes compulsorr a common school educa
tion in the cases of all children of school a!!;e who arc capable of receiving 
any instruction. 

In this view of the case, the fact that the father, the original applicant, 
was not entitled to the legal custody of the child becomes immaterial so far 
as the power of the authorities of the institution to retain the child at thz in· 
stitution for the purpose of instructing her, is concerned. She has in effect 
been committed by legal process to their care, and she must remain therein 
until the conclusion of the term of her ivstruction. At such time as she woulcl 
be entitled or required to return to her parents, under the rules of the insti
tution, for a vacation period, or otherwise, and not until then would the authori· 
ties of the school be called upon to recognize either the father or the mother 
as the legal custodian of the child. At such time, on the facts stated, the 
mother should be recognized. 

Yours very truly, 
u. G. DEX::\1.\X, 

Attorney General. 
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(To the Boys' Industrial School.) 

JUVENILE DELINQUENCY ACT-DEPENDENT CHILDREN-BOYS' INDUS
TRIAL SCHOOL. 

A boy may not be committee! to boys' inclustrial school uncler juvenile de
linquency act on charge of being neglected or dependent child; a commitment 
must show on its face whether child has been apprehended for delinquency or 
dependency. 

April 13, 1909. 

CoL. C. B. ADA"HS, Superintendent The Boys' Industrial School, Lancaster, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of April 2nd, in 

which you submit to this office the following questions: 

Can a boy be committed to the boys' industrial school under th~ 
provisions of the juvenile clelinquency act on a charge that he is being 
neglected in that he is not receiving the proper parental care? Can a 
dependent who is not a delinquent be committed? If a delinquent, is 
it not necessary that the commitment papers state specifically that he 
is a delinquent, and in what manner he has violated the juvenile de
linquency act? 

An examination of the various provisions of the ·juvenile act of 1908 (99 0. 
L. 192) discloses that a sharp distinction is therein made between "delinquent 
children" as defined in section 5 thereof and "dependent children" as defined in 
section 6. 

The procedure provided by the act in the case of a "delinquent child" is sep
arate and distinct from that provided in the case of a "dependent" or neglected 
child. As to delinquent children it is provided in section 12, that the judge ex
ercising the juvenile jurisdiction may commit "to the boys' industrial school at 
Lancaster." Section 13, which relates exclusively to the disposition of dependent 
or neglected children, provides as follows: 

"The judge may make an order committing such child to the care 
of some suitable state or county institution, or to the care of some reputa
ble citizen of good moral character, or to the care of some training school 
or an industrial school as provided by law, or to the care of some asso
ciation, etc." 

The sole question presented, therefore, under this language, by your first 
inquiry, is as follows: Is the boys' industrial school a "suitable state institu
tion" or "an industrial school," within the meaning of section 13? 

In my opinion, the boys' industrial school is not a suitable state institu
tion, or an industrial school within the meaning of the juvenile act. That act 
is to be "liberally construed to the end that its purpose may be carried out, to
wit: that proper guardianship may be provided for in order that the child may 
be educated and cared for, as far as practicable in such manner as best sub
serves its moral and physical welfare." (Section 40.) Nothing therein may !Je 
construed to repeal "any portion of the act relating to the boys' industrial 
school." (Section 38.) 
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The boys' industrial school is a reformatory institution. All the provisions 
of the act creating the institution and providing for its administration contem· 
plate the care and reformation of juvenile offenders against the criminal laws 
of the state. (Section 752, et seq. R. S.) This function of the institution has 
been enlarged in only two instances: in case of juvenile disorderly persons 
under the compulsory education act (section 4022-8 Revised Statutes), and in 
the case of delinquent children under the juvenile act now under consideration. 
No provision of the law, aside from section 13 of the juvenile act now under 
consideration, authorizes the admission to the boys' industrial school of any 
class of youths excepting the vicious, the incorrigible and the morally depraved. 
Considerations of public policy together with the manifest purpose of the juvenile 
act, militate against such a construction of section 13 as would constitute the 
boys• industrial school a suitable state institution or an industrial school within 
the meaning of said section. 

I conclude, therefore, that judges exercising juvenile jurisdiction have no 
authority to commit dependent or neglected children to the hoys' industrial 
school. 

Your second question is sufficiently answered by the foregoing. 
With regard to your third question, I beg to state that this department has 

already held that the nature of a proceeding in court exercising the juvenile 
jurisdiction as to its being one for delinquency or dependency must be specifically 
set forth in the process of the court. 

I am of the opinion that no commitment, under the juvenile act, is VlJ.lid 
unless it shows on its face that the child has been apprehended for delinquency, 
or for dependency, as the case may be. I find, however, no provision of law 
requiring the commitment to set forth specifically the manner in 'l'hich the child 
has been found delinquent. Yours very truly, 

U. G. DEcOIAX, 
Attorney General. 

BOYS' INDl'"STRIAL SCHOOL-PAROLE .OFFICERS-NUMBER DISCRE
';L'IONARY W:ITH BOARD OF MANAGERS. 

June 17, 1909. 

Hox. F. C. GERL.\CII, Superintendent Boys' Industri{ll Schools, Lancaster, Ohio. 
DE.\H Sue-In reply to your communication of June 14th I beg to say that 

I find no statutory provision expressly authorizing the employment of parole 
officers for the boys' industrial school. Provision is made, however, for pay
ing the salaries and expenses of parole officers of the boys' industrial school in 
section 9 of an act entitled "An Act to provide for probation of persons con
victed of felonies and misdemeanors," passed by the legislature ::\lay 9, 1908, 
99 0. L. 339. 

The legislature in enacting the provision in section 9 of the probationary act 
above referred to seems to have taken cognizance of the fact that the boys' in
dustrial school did employ parole officers and therein made provision for their 
compensation. I assume, therefore, that inasmuch as the legislature has ex· 
pressly provided for the payment of the salaries and expenses of parole officers 
for your institution that your board of managers will be authorized to employ 
as many parole officers as are deemed by them necessary to the proper conduct 
of the ,;chool. 

Yours very truly, 
'G. G. DEcoux, 

Attorney Genera!. 
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BOYS' INDUSTRIAL SCHOOL-EFFECT OF JUDICIAL DECREE IN DIVORCE 
EFFECTING CUSTODY OF IN:.\IATE. 

November 2, 1909. 

Hox. F. C. GERLACH, Superintendent Boys· Industrial School, Lancaster, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of October 30th, in 

which you request my opinion as to the authority of the board of trustees of 
the boys' industrial school to exercise control over a boy who has been paroled, 
in case custody of the boy has been awarded to a parent by judicial decree in 
divorce proceedings entered prior to the commitment of the boy to the institu
tion. 

Section 757b Revised StatutEs, which sets forth the authority of the trustees 
to parole inmates, is in part as follows: 

"The trustees shall have authority to establish rules and regula
tions under which inmates may be allowed to go upon parole, in legal 
custody. ancl under the control of the trustees, and subject at any time 
to be taken to said school." 

It is clear from the foregoing provision that a parole inmate remains within 
the legal custody and control of the board of trustees of the boys' industrial 
school. If there were any doubt as to the power of the board of trustees to 
place a boy in an environment considered by them to be best suited to his wel
fare until he reaches the age of twenty-one, the same would be resolved by 
consideration of the provisions of section 757 Revised Statutes, which is in 
part as follows: 

"The trustees, through the superintendent, have the same power to 
apprentice inmates as the directors of houses of refuge have, and in case 
of such apprenticeship the indentures shall be filed at the institu
tion * * *."· 

In any event, the parent to whom the custody of the child has been granted 
by decree of court loses his right to such custody upon commitment to the boys' 
industrial school, and until final discharge therefrom; the legal custody during 
the period of commitment is in the authorities of the institution, and is not 
terminated as to such authorities by parole, indenture or any proceeding short 
of final discharge. 

Yours very truly, 
u. G. DEX::I!AX, 

Attorney General. 

BOYS' INDUSTRIAL SCHOOL-PAROLE OFFICERS-EsiPLOY:\1ENT OF. 

June 17, 1909. 

Hox. F. C. GERLACH, Superintendent Boys' Industrial School, Lancaster, Ohio. 
DEAR Sm:-ln reply to your communication of June 14th, I beg to say that 

I find no statutory provision expressly authorizing the employment of parole 
officers for the boys' industrial school. Provision is made, however, for paying 
the salaries and expenses of parole officers of the boys' industrial school in sec-
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tion 9 of an act entitled "an act to provide for probation of persons convicted of 
felonies and misdemeanors," passed by the legislature ~lay 9, 1908, 99 0. L. 339. 

The legislature in enacting the provision in section 9 of the prol:rationary act 
above referred to seems to have taken cognizance of the fact that the boys' 
industrial school did employ parole officers and therein made provision for their 
compensation. I assume, therefore, that inasmuch as the legislature has ex
pressly provided for the payment of the salaries and expenses of parole officers 
for your institution that your board of managers will be authorized to employ 
as many parole officers as are deemed by them necessary to the proper conduct 
of the school. 

Yours very truly, 
u. G. DEX~L\X. 

Attorney General. 
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(To the Girls' Industrial School.) 

GIRLS' INDUSTRIAL Ho:\IE-FINANCIAL OFFICER-RESIDENCE OF. 

July 21, 1909. 

Hox. S. D. WEnB, Superintendent Girls' Industrial Home, Delaware, Ohio. 
DEAR SIR:-Your communication is received in which you submit the fol· 

lowing inquiry: 

"A resident of Delaware County has filed an ·application for ap
pointment as treasurer of the girls' industrial home. Query: May such 
officer be a resident of the county in which the institution is located?" 

In reply, I beg to call your attention to section 640 Revised Statutes, which 
requires the steward of the girls' industrial home to be a resident, at the time 
of his appointment, of a county other than that in which the institution is 
located. 

Section 648, R. S., requires that: 

"The steward or other financial officer of each institution, 
before entering upon the discharge of his duties, shall give 
bond to the state of Ohio in the sum of $10,000, etc." 

From the language used in the above quoted part of this section it is clearly 
the legislative intent that the qualifications of a steward shall apply to all finan
cial officers of benevolent institutions. It is not, in my judgment, material 
whether the officer be designated as steward or treasurer, the fact remains that 
he is the financial officer of the institution and the statutes governing stewards 
control all such officers. 

I am, therefore, of the opinion that the financial officer of the girls' indus
trial home, whether he be designated steward or treasurer, must be a resident 
of a county other than that in which the institution is lt>cated. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

GIRLS' INDUSTRIAL HOM~FINANCIAL OFFICER MAY NOT BE WOMAN. 

August 13, 1909. 

Hox. S. D. WEBB, Superintendent The Girls' Industrial 'Home, Delaware, Ohio. 
DEAR SIR:-In your letter of August 11th you ask whether a woman is 

eligible to the position of financial officer of the girls' industrial home. 
The financial officer of such a state institution, whose position is identical 

with that of steward, is designated as an officer by title in various sections of 
the ftevised Statutes, such as sections 643, 648, 649, 650, etc., and his position is 
called an "office" in section 648 R. S. In addition to this, such steward or 
financial officer, in many ways, exercises a part of the sovereign power of the 
state of Ohio. For example: In section 643 R. S., 99 0. L. 382, it is made his 
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duty to ''open all sealed proposals at a place open to the public, etc.;" section 649 
R. S., 99 0. L. :J83, provides that: 

'Tnder the authority and advice of the superintendent and in ac· 
cordance with the regulations of the board of trustees or managers, 
the steward or financial officer of such institution shaH purchase all its 
supplies, etc.," 

that the monthly estimate of expenditures shaH be signed by th"l superintendent 
of the institution and by "the steward or financial officer thereof," and also 
that he "shall see that the grounds, buildings and all other property belonging 
to the state are properly preserved and kept in order, etc.;" other sections pro· 
vide for additional statutory duties of such officer; and section 648 R. S. re
quires him to 

"give bond to the state of Ohio in the sum of $10,000, " * conditioned 
that he will faithfully and honestly perform the duties of his of{ice." 

For these reasons I believe tha~ the steward or financial officer of your in
stitution is an officer of the state of Ohio. The fact that he is appointed by your 
board of tru:stees does not change the situation, for an officer of the state may, 
under article II, section 27 of the Constitution, be appointed "in such manner 
as may be directed by law." 

Article XV, section 4 oi the Constitution provides that: 

":1'\o person shall be elected or appointed to any office in this state 
unles:s he possess the qualifications of an elector." 

Article V, :section 1 of the Constitution defines these qualifications as follows: 

"Every male citizen of the United States, of the age of twenty-one 
years, who shall have been a resident of the state one year next pre
ceding the election, and of the county, township, or ward, in which he 
resides, such time as may be provided by law, shall have the qualifica
tions of an elector, ''' * " 

I am, therefore. of the opinion that, under our Constitution and laws, as 
well as the ruling of our supreme court in the cases of State ex rel. v. McKinley, 
57 0. S. 627. and State ex rei. v. Adams, 58 0. S. 612, a woman cannot hold the 
position of steward or financial officer of the girls' industrial home. 

Yours very truly, 
U. c:. DE~DL\X, 

Attorney· General. 

GIRLS' IXDl"STRIAL HO:\IE-AUTHORITY OF SUPERINTENDENT TO COM
PEL BA::-\K TO GIVE INFOR:\fATION OF IN:\'IATES' DEPOSIT. 

November 2, 1909. 

Hox. S. D. W~-:nn. i'uperintenrlt?nt Girls' Industrial Home, De/au:are, Ohio. 
Df:.\n SIR: -In your letter of October 26th, receipt whereof is acknowledged, 

you request my advice concerning your right to demand from a bank in which 
an inmate of the girls' industrial home has funds on deposit, a statement of 
her ael'onnt. 
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Section 7i9 R. S. definEs the authority of the superintendent over the inmates 
of the home as follows: 

"The superintendent * " <· shall have the general charge, and 
custody of the girls; he shall * " " discipline, govern, instruct, 
and employ and use his best endeavors to reform the girls in such man
ner as shall * * " secure the formation " * >~- of moral and in
dustrious habits, and regulate thorough progress and improvement in 
their studies, trades and employments." 

I find in the chapter relating to the institution of which you are s·uper
intendent no specific provision authorizing you or any of the officers of the in
stitution to assume charge or control of the personal estate of any inmate, and 
in my judgment section 779 above quoted does not have this effect. While by 
analogy the provisions of said section might be said to impose upon the super
intendent the rights and duties of a guardian of the persons of all of the in
mates, I do not think that the guardianship could be said to extend to the estate 
of any of them. 

It follows, t.herefore, that you cannot compel the bank in question to give 
you the information desired. 

Yours very truly, 
u. G. DEX)IAX. 

Attorney General. 
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~To the Ohio Penitentiary.) 

OHIO PEXITE.:\TIARY-A L"THORITY OF BOARD OF :\lAX AflERS TO BL"Y 
LA::.\'D L"::.\'DER GE::.\'ERAL APPROPRIATIO::.\'. 

A. v~neral appropric.tion made to Ohio penitentiary tor ll'lprodng and, 
modernizing same, but 1chich makes no express or specific prot'isions for pur
chase of la;zd may not be used for that purpose. 

:\lay 27, 190\J. 

The Board of Jlanagers of the Ohio Penitentiary, Columbus, Ohio. 
GEXTLDIE:c-Your communication is received in which you submit the fol· 

lowing inquiry: 
Section 1 of House Bill No. 26 as passed by the last general assembly pro

vides: 

"That ~he board of managers of the Ohio r~nitentiary is hereby au
thorized and directed to remodel, rebuild. alter and repair the peniten
tiary as follows: 

"(a) To tear out the three oldest cell blocks, containing about 
one thousand cells, and to erect new steel cell blocks, the cells to be 
equipped with sanitary conveniences, and to be built with regard to 
light, air and ventilation. 

··(b) To tear out the present dining room, kitchen, bakery, laun
dry, and bath house, and to erect and to equip new buildings for said 
purposes, to builcl and equip a cold storage plant for the needs of the 
institutions. 

" (c) To erect a central power plant to supply power, heat, and 
light. 

·· ( d J To tear out the present women's department, and to erect a 
new building or buildings for a women's department.. 

"To make all such alterations and improvements as are necessary 
for modernizing the penitentiary, and for making it healthful and sani
tary." 

The general appropriation bill for the Ohio penitentiary for the year end
ing February 13. 1910, contains an item of two hundred thousand dollars 
( $200,000.00), for modernizing and improving the penitentiary, and to carry 
out provisions of Substitute House Bill No. 26. 

Query: :\lay the board of managers under section 1 of House Bill No. 26 
as above set out, purchase additional lands upon which to erect a women's build
ing and pay for the same out of said two hundred thousand dollars ($200,000.00) 
appropriated by the legislature. 

In reply, I beg to say, section 22 of article 2 of the Constitution is as follows: 

"::.\'o money shall be drawn from the treasury, except in pursuance 
of a Hpecific appropriation, made by law; and no appropriation shall be 
made for a longer period than two years." 

This section of the Constitution requires a specific appropriation before 
money can be drawn from the state treasury. 
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Section 1 of House Bill No. 26, as above set out, after specifically enumer
ating in paragraphs a, b, c and d, the things to be done in remodeling, rebuild
ing, altering and repairing the penitentiary, contains a general provision "to 
make all such alterations and improvements as are necessary for modernizing 
the penitentiary, and for making it healthful and sanitaTy." 

The appropriation is for improving and modernizing the penitentiary so as 
to carry out provisions of House Bill No. 26, and House Bill No. 26 makes no 
express or specific provision for the purchase of land. 

I am, therefore, of the opinion that the two hundred thousand dollars 
($200,000.00) appropriated is not available for the purchase of additional lands. 

Very truly yours, 
u. G. DEX:\!AX, 

Attorney General. 

PENITENTIARY-SUSPENSION OF SENTENCE OF A PRISONER BY 
COURT. 

Court cannot suspend sentence of prisoner in penitentiary after sentence has 
been started in execution. 

June 17, 1909. 

Ho:-r. T. H. B . .JoxEs, 1Varden Ohio Penitentiary, Columbus, Ohio. 
DEAR Sm:-Your communication is received with which you enclose two 

certified journal entries in the common pleas court of Scioto County, ordering 
the release of Smith Price and Washington Russell from the Ohio penitentiary. 
You inquire whether or not you should release said prisoners in accordance with 
said journal entries. Said journal entries are as follows: 

"Court of Common Pleas, Scioto County, Ohio. 
"State of Ohio, Plaintiff, versus Smith Price, Defendant. April Term 

, A. D. 1909, June lOth, No. 4225. Charge-Counterfeiting. 
"On application of the defendant herein, Smith Price, and good 

cause being shown therefor, execution of the sentence heretofore given 
said defendant is now suspended during the good behavior of said de
fendant and during the pleasure of the court. 

"And the clerk of this court is hereby ordered and directed to certify 
a copy of this suspension to the warden of the Ohio penitentiary that 
the said Smith Price may be released from said institution." 

''Court of Common Pleas, Scioto County, Ohio. 
"State of Ohio, Plaintiff, versus Washington Russell, Defendant. 

April Term A. D., 1909, to-wit, June lOth. No. 4337. Charge-Horse
stealing. 

"On application of the defendant herein, Washington Russell, and 
good cause being shown therefor, execution of the sentence heretofore 
given said defendant is now suspended during the good behavior of 
said defendant and during the pleasure of the court. 

"And the clerk of this court is hereby ordered and directed to cer
tify a copy of this suspension to the warden of the Ohio penitentiary 
that the said Washington Russell may be released from said !nstitution." 
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The commitment papers in these two cases show that at the .April term of 
said court in Scioto County, 1908, Smith Price plead guilty to the crime of coun
terfeiting and was sentenced to the Ohio penitentiary for the term of two years, 
and that said Price was received into the penitentiary on February 5, 1908. 

That at the September term of said court in Scioto County, 1908, Washing
ton Russell plead guilty to the crime of horse-stealing and was sentenced to the 

,.: Ohio penitentiary for the term of three years. Said Russell was received into 
the Ohio penitentiary September 18, 1908. 

By the terms of the journal entries above set out the court now orders 
the warden of the Ohio penitentiary to release said prisoners from said insti
tution. 

The supreme court has held in the case of Webber v. State 58 0. S., '"that 
in a criminal case the court has the power to suspend the execution of the sen
tence in whole or in part unless otherwise provided by statute." The facts, how
ever, in that case were that the order of suspension was a part of the sentence 
of the court. In other words, the court sentenced the defendant to pay a fine 
of $400 and to be confined in the county jail for a period of ten days, but added 
to said sentence the following words, "but execution of the sentence to jail is 
hereby suspended." The court afterward, on its own motion, set aside the sus
pension of the execution of the sentence of imprisonment and ordered the sheriff 
to carry said sentence into execution. 

The decision of Judge Dillon of the common pleas court of Franklin County 
in the "Lee" case reported in the 3rd Nisi Prius (new series) at page 533, is 
based upon similar facts. That is, the defendant was convicted in the police 
court and at the time of sentence the judge suspended execution thereof during 
good behavior and at a subsequent term of said court revoked the suspension 
and sentenced the accused to be taken to the workhouse. The case came before 
Judge Dillon on application for a writ of habeas corpus and the court held, "in 
the absence of a statutory enactment to the contrary, the power of the court 
to suspend execution of sentence during good behavior or to revoke such sus
pension is not impaired or limited by the passing of the term in which the sus
pension was made." 

It will be observed, however, that in both of the cases above cited, the power 
of suspension was exercised by the court at the time of passing sentence and 
while the defendants were within the jurisdiction of the court. While in the 
cases under consideration the defendants were regulary sentenced and the sen
tence put into execution by the order of the trial court, and are therefore, by 
virtue of section 7330 Revised Statutes, no longer within the· jurisdiction of the 
court. 

Said section 7330 is as follows: 

".A person sentenced to the penitentiary shall within thirty days 
after his sentence, unless the execution thereof be suspended, be con· 
veyed to the penitentiary by the sheriff of the county in which the con· 
viction was had, and delivered into the custody of the warden of the 
penitentiary, together with a copy of the sentence of the court, there 
to be safely kept until the term of hUi confinement expires o1· he is par
doned,· and if the execution of the sentence be suspended and the judg
ment be afterwards affirmed, the defendant shall be conveyed to the 
penitentiary within thirty days after the court directs the execution of 
the sentence." 

The supreme court has held in State ex rei. v. Peters, 43 0. S. 629, that the 
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provisions of this statute operate upon and are a necessary part of every sen
tence. 

Furthermore, the legislature has by the enactment of sections 7388-9 and 
7388-10 vested the power to parole prisoners confined in the penitentiary in the 
board of managers of said institution, and the power to pardon, under the con
stitution, rests alone with the governor. It follows, therefore, that the de
cisions in the "Webber" and "Lee" cases afford no precedent for the action of 
the trial court in making the above orders for the reason: 

First, the power of suspension in both cases was exercised before the exe
cution of the sentence had commenced. 

Second, the jurisdiction of trial courts over defendants in fel<Jny cases ceases 
by statutory enactment after execution of sentence has commenced. 

I am, therefore, of the opinion that the trial court was without authority of 
law to make the orders contained in the above entries, and that you, as warden 
of the penitentiary, are not warranted in releasing· said prisoners in accordance 
therewith. 

Yours very truly, 
W. H. !\fiLLER, 

.Assistant .Attorney General. 

OHIO PENITEN'fiARY-FEDERAL PRISONER-PAROLE OF BY BOARD OF 
MANAGERS. 

A. federal prisoner confined in Ohio penitentiary may be paroled by board 
of managers. 

July 7, 1909. 

Board of Managers of the Ohio State Penitentiary, Columbus, Ohio. 
GEXTLE:IrEX :-Your communication of June 27th, in which you ask my opin

ion on the following question received: 

"Can the board of managers of the Ohio penitentiary parole a fed
eral prisoner confined therein." 

In reply thereto, I beg leave to submit the following opinion: 
Section 5539 United States Compiled Statutes (1901) reads as follows: 

"Whenever any criminal, convicted of any offense against the 
United States, is imprisoned in the jail or penitentiary of any state 
or territory, such criminal shall in all respects be subject to the same 
discipline and treatment as convicts sentenced by the courts of the state 
or territory in which such jail or penitentiary is situated; and while 
so confined therein shall be exclusively under the control of the officers 
having charge of the same, under the laws of such state or territory." 

Section 7388-9 Revised Statutes of Ohio reads in part as follows: 

"That said board of managers shall have power to establish rules 
and regulations under which any prisoner who is now, or hereafter 
may be, imprisoned under a sentence other than for murder in the first 
or second degree, who may have served a minimum term provided by 
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law for the crime for which he was convicted (and who has not previous· 
ly been convicted of felony), and served a term in a penal institution, 
and any prisoner who is now, or hereafter may be, imprisoned under a 
sentence for murder in the first or second degree, and who has now, or 
hereafter (shall have served under said sentence twenty-five years), may 
be allowed to go upon parole outside of the buildings and inclosures, but 
to remain, while on parole, in the legal custody and under the control 
of the board, and subject at any time to be taken back within the in
closure of said institution; "' "' "'" 

4;)1 

Johnson J., delivering the decision of the court in State ex rei. v. Peters, 
43 0. S. 650, in discussing the question of what a parole is under section 7388-9 
R. S. 0., uses the following language: 

"Section S (of the act in question, 82 0. L. 236) does not purport to 
discharge the prisoner or shorten his term of service. It simply au
thorizes the board of managers to allow the prisoner to go outside the 
buildings and inclosures of the penitentiary, but he is to remain in their 
legal custody, and under their control. Neither is it a commutation of 
the sentenre; commutation is the 'change of a punishment to which a 
person has been condemned into a less severe one.' Bouvier Law Diet. 
It is not a conditional pardon, but the substitution of a lower for a 
higher grade of punishment, and is presumed to be for the culprit's 
benefit. Ex parte Victor, 31 0. S. 206." 

From a consideration of the above quoted sections and of the definition of 
"parole" as given in the above citation from State v. Peters, it would appear 
that a prisoner paroled from the penitentiary is still "confined therein," and 
"under the control of the officers having charge of the same, under the laws of 
such state" within the meaning of section 5539 United States Compiled Statutes 
( 1901). 

It appears to have been the intention of congress in enacting section 5539 
supra to give to the officers placed in control of state penitentiaries, the same 
authority over federal prisoners as is given such officers over state prisoners by 
the statutes of the state, and this is shown by the use of the terms "such crim
inal shall in all respects be subject to the same discipline and treatment as con
victs sentenced by the courts of the state or territory in which such jail or 
penitentiary is situated.'' 

I am, therefore, of the opinion that your board has the power to parole a 
federal prisoner confined in the penitentiary in the same manner as such power 
would be exercised in the case of a state prisoner. 

I am further strengthened in this opinion by the decision of Taylor J. in re 
Joseph Naples, where he held that a federal prisoner confined in the workhouse 
of the city of Cleveland could be paroled by the board of public service of that 
city. This decision was rendered in the district court of the United States for 
the ~orthern District of Ohio, Eastern Division. 

29-A. G. 

Yours very truly, 
W. H. 1\liLLER, 

Assistant Attorney General. 
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OHIO PENITENTIARY-INSANE PRISONER REMOVED TO STATE 
HOSPITAL-CREDIT ON TERM. 

Insane prisoner receives credit tor that part of sentence confined, in state 
hospital for insane. 

October 1, 1909. 

Hox. T. H. B. Jo::ms, Warden, The Ohio Penitentiary, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing statement of facts: 

On May 23, 1907, one Bertha Harris was received at the Ohio Peni· 
tentiary to serve a term of two years. While confined here she became 
insane and, in the absence of accommodations in the penitentiary for 
insane female prisoners, she was transferred, in accordance with sec
tion 7428 of the Revised Statutes, to the Columbus State Hospital. 'She 
remained in said hospital until September 27, 1909, upon which day she 
was returned to the penitentiary as is provided in section 7429 of the 
Revised Statutes. In the meantime, on December 28, 1908, the short 
time of lier two-year sentence expired. Query: Is said prisoner entitled 
to credit for the time she was confined in the Columbus State Hospital? 

In reply I beg to say that sections 7428 and 7429 of the Revised Statutes are 
as follows: 

"When a convict becomes insane, the warden shall give notice to 
the physician for the penitentiary who, upon the receipt of such notice, 
shall forthwith examine such convict, and if upon such examination 
he is of the opinion that the convict is insane, he shall certify the same 
to the warden, who shall forthwith confine such lunatic or insane con
vict in the insane department of the penitentiary. Should it be deemed 
necessary after such convict is put in such department, evidenced bY 
the certificate of the superintendent of the Columbus state hospital and 
such physician, the board of managers of the penitentiary may direct 
and order, and thereupon it shall be the duty of such warden to remove 
such lunatic or insane convict to the Columbus state hospital, and it 
shall be the duty of such superintendent to set apart a portion of such 
asylum wherein such lunatic or insane convict shall be confined as may 
be necessary. 

"The physician for the penitentiary shall give such medical and 
surgical treatment to all lunatic or insane convicts while confined in 
the penitentiary as the nature of their case requires; and all lunatics 
or insane convicts while confined in the Columbus state hospital, shall 
receive such care, attention and medical treatment, and be subject to 
such rules as may be provided for other inmates therein; and when
ever a certificate is issued to the warden by the physician of the peni
tentiary that any lunatic or insane convict confined in the insane de
partment of the pentitentiary, or whenever a certificate is issued to 
the warden bY the superintendent of said •state hospital that any lunatic 
or insane convict removed and confined in said state hospital, as pro
vided in the next preceding section, is restored to his proper mind, or 
so far restored that it is considered safe to put him at labor under his 
sentence, the warden shall again put him at hard labor according to his 
sentence." 
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I understand that all of the provisions of these two sections were com
plied with in the commitment to and return from the Columbus state hospital. 

Section 7429 provides that when any lunatic or insane convict confined in 
the insane department of the penitentiary or has been removed and is confined 
in the Columbus state hospital "is restored to his proper mind, or so far re
stored that it is considered safe to put him at labor under his sentence, the 
warden shall again put him at hard labor according to his sentence." In other 
words, it is assumed that, while the convict is insane and confined in the in
sane department of the penitentiary or in the said state hospital, that such 
convict shall be relieved from the performance of the hard labor imposed by 
his sentence but the statute contains no provision that a reduction shall be 
made from his time by reason of his insanity. In my judgment a prisoner is 
entitled to credit on his sentence for the time he is confined in the insane de
partment of the penitentiary or in said state hospital, and I understand that 
this has always been the rule in cases where insane convicts have been con
fined in the insane department of the penitentiary. 

The provision in section 7429 that ''when a convict is restored to his proper 
mind, or ·so far restored that it is considered safe to put him at labor under 
his sentence, the warden shall again put him at hard labor according to his 
sentence" applies alike to insane convicts confined in the insa.ne department of 
the penitentiary and insane convicts confined in the Columbus state hospital. 

I am, therefore, of the opinion that the prisoner Bertha Harris is entitled 
to credit on her sentence for the time that she was confined in the Columbus 
state hospital. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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(To the Dayton State Hospital.) 

VITAL STATISTICS-CmiPLIANCE WITH LAW BY STATE INSTITUTIONS. 

An act to establish burean of vital statistics and to provide fOI' registration 
of births and deaths within state must be complied, with by state institutions. 

April 1, 1909. 

DR. A. F. SnErimnn, Superintendent Dayton State Hospital, Dayton, Ohio. 
DEAR Sm:-I am in receipt of your letter in wh1ch you inquire if institu

tions conducted by the state of Ohio and burying bodies in their own cemetery 
on the institution grounds are subject to the regulations of "an act to establish 
a bureau of vital statistics and to provide for the prompt and p8rmanent regis
tration of all births and deaths occurring within the state of Ohio," as found 
in 99 0. L. 296. 

Replying thereto, I beg to say that section 1 of this act provides that the 
secretary of state shall have "charge of the state system of registration of births 
and deaths * * * and shall be charged with the thorough and uniform en
forcement of this act throughout the state." The section further states that "no 
system for the registration of births and deaths shall be continueu or maintained 
in any of the several municipalities of this state in conflict with any of the 
provisions of this act." 

Section 5 of the act provides that: 

"The body of any person whose death occurs in the state shall not 
be interred, deposited in a vault or tomb,. cremated, or otherwise dis
posed of, or removed from or into any registration district, until a per
mit for burial, removal or other disposition shall have been properly 
issued by the local registrar of the registration district in which the 
death occurs." 

Section 18 provides that: 

"It shall be the duty of the local registrar to supply blank forms 
of certificates to such persons as require them and he shall carefully 
examine each certificate of birth or death, when presented for record, 
to see that it has been made out in accordance with the provisions of 
this act and the instructions of the state registrar * *," 

Section 21 of said act provides: 

"Any registrar, deputy registrar, or subregistrar who shall neglect 
or fail to enforce the provisions of this act in his district * " * shall 
be deemed guilty of a misdemeanor, * "' " " 

Section 22 of said act provides: 

"Local registrars are hereby charged with the strict and thorough 
enforcement of this act in their districts under the supervision and di
rection of the state registrar." 
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There is no section in this act wherein it exempts state institutions from 
complying with its provisions. From the above quoted and other sections, I 
am of the opinion that in event of births and deaths at the Dayton state hos· 
pita! the provisions of this act should be complied with. 

Yours very truly, 
U. G. DEX:!\IAX, 

Attorney General. 

PROBATE COURT-TDIE OF ISS"CING WARRANTS TO CONVEY INSANE 
PERSON TO STATE INSTIT"CTION. 

Probate court may not issue "1carTant to convey'' an insane person until 
after application to superintendent of asylum tor admission of patient. 

October 20, 1909. 

DR. A. F. 8IIEPRERD, Superintendwt Dayton State Hospital, Dayton, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

Has a probate court, under section 705 R. 8., the authority to send a 
patient to the state hospital of the district in which the court is situated 
without first making application to the superintendent of the state 
hospital and transmitting to him a copy of the medical certificate and 
receiving from him advisement as to whether the patient can be re
ceived, and the time at which he will be received? 

In reply I beg to say section 70:i of the Revised Statutes is in part as fol
lows: 

"ThR probate judgP, UJ)On reee1vmg tbe certificate of thR medical 
witness, made out according to the provisions of the preceding section, 
shall forthwith apply to the superintendent of the asylum for the in
sane, situated in the district in which such patient resides; he shall, at 
the same time, transmit copies under his official seal of the certificate 
of the medical witness, and of his findings in the case; upon receiving 
the application and certificate, the superintendent shall immediately ad
vise the probate judge whether the patient can be received, and if so, 
at what time; the probate judge, when a<lvised that the patient will be 
received, shall forthwith issue his warrant to the sheriff commanding 
him to forthwith take charge of and convey such insane person to the 
asylum." 

Under the proviswns of this section, as quoted, the probate judge is with
out authority to issue a "warrant to convey" until after he has made applica· 
tion to the superil\tendent of the district asylum for the admission of the 
patient. In other words, the probate judge must first learn whether or not the 
asylum has accommodations for the patient before issuing the warrant to the 
sheriff. 

I assume from your letter there has been some conflict in the report of 
the newspapers relative to an opinion recently furnished the Ruperintendent of 
the :\Iassillon state hospital. That opinion involved the question as to the 
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authority of the superintendent of the asylum to refuse to accept a patient 
regularly adjudged insane solely upon the ground that said superintendent be
lieved the patient not to be insane but imbecilic, and in no wise related to the 
provisions of section 705. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 
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(To the ,'\\assillion State Hospital) 

l\IASSILLOX STATE HOSPITAL-FIXDIXG OF PROBATE C01IRT ACTHOR· 
ITY TO RECEIVE P ATIEI'\T. 

October 13, 1909. 

DR. HE:-.RY c. EY:IIAX, Superintendent Jiassillon state Hospital, Massillon, Ohio. 
DEAR SIR:-Your communication is received in which yon submit the follow· 

ing inquiry: 

"On the 30th day of August, application was made for the admission 
of one Herbert Koch, of l\iahoning county, alleged to be insane. From 
the history of the case, and the medical papers, I was convinced that 
Koch was an imbecile and rejected the application. Koch had been an 
inmate of the institution for the feeble minded at Columbus, and his 
history is one of imbecility and incorrigibility. The probate judge and 
physicians who were called in to examine Koch claim that he is now 
insane and not imbecilic. 

"Query: Are imbeciles eligible to state hospitals for the insane?" 

In reply I beg to say section 674f, which is found in chapter 7, title 5, of the 
Revised Statutes, which section provides for the admission of feeble minded 
adults into the institution for feeble minded youth, is as follows: 

"Adults who may be determined to be feeble minded, and who are of 
such inoffensive habits as to make them proper subjects for classifica
tion and discipline for admission in an institution for the feeble minded, 
can be admitted, on pursuing the same course of le>gal commitment as 
govern admission to the state hospitals for the insane." 

This section expressly authorizes the admission of adnlt imbeciles into the 
institution for feeble minded youth, provided their habits are such "as to make 
them proper subjects for classification and discipline." I assume, however, 
that from your statement of fact that Herbert Koch has been adjudged to be 
insane by a proper proceedings in the probate court of l\rahoning county. 

If this be true, I am of the opinion that it is your duty to receive him, pro· 
vided that :\Iahoning county's "quota" is not already taken up. I do not be
lieve you can go back of the finding of the probate court. If there be a ques
tion, and I assume there is, as to whether or not the said Koch is insane or 
imbecilic, proper proceedings should be had in a court of competent jurisdic
tion to determine that question, but until it is determined that he is imbecilic 
and not insane, it is, in my jurlgment, your duty to permit him to remain under 
the order of commitment in your institution. 

very truly yourn, 
u. G. DEX)IAN, 

Attorney General. 
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(To the Ohio State Reformatory.) 

OHIO STATE REFORMATORY-ARREST WHILE ON PAROLE FOR OF
FENSE COMMITTED PRIOR TO COMMITMENT AND AGAIN SENT TO 
RIDFOR::\IATORY-AUTHORITY OF BOARD OF :MANAGERS TO AGAIN 
PAROLE. 

:\Iay 4, 1909. 

Hox. FRED S. MARQUIS, Secretary Board Jlanagers Ohio State Reformatory, Mans
field, Ohio. 
DEAR Sm:-A few days ago you submitted to me in person the following 

statement of facts, together with a request for an opinion thereon: 

"James Taylor, a legally committed inmate of the Ohio state re
formatory was paroled to employment at Somerset, Ohio. While out 
under parole certain officers arrested him and took him to Cincinnati 
to answer for an offense alleged to have been committed before his com
mitment to the reformatory and for which no indictment had been se
cured up to the time of his release on parole. The court finally decided 
that under the law Taylor shoyld be surrendered to the custody of the 
Ohio state reformatory, but coupled with this the condition that he 
must be kept therein for the maximum time. 

Mr. Williams, representing the attorney general's office, thought best 
not to accept him under these conditions 'and advised to take the case 
to the circuit court. In the meantime, however, Taylor plead guilty to 
the charge against him, but claimed that it was a part of the same 
offense for which he was originally committed. On this plea of guilty 
Judge O'Connell sentenced him to the Ohio state reformatory, stating 
to the field officer, Mr. Thomas, that he had no wish in the matter as 
to the length of time that he should stay, that 'that matter was with 
the board of managers. Under this sentence Taylor was returned to the 
state reformatory. 

Query: Is Taylor, under the law, now. subject to parole? 

In reply, I beg to say section 7388-29 of the Revised Statutes contains the 
following provision: 

"The said board of managers shall also have the authority to es
tablish rules and regulations under which prisoners within said Ohio 
state reformatory may be allowed to go upon parole in legal custody and 
under the control of the board of managers and subjectJ at any time to 
be taken into the enclosure of said reformatory:" 

Under this provision I am of the opinion that the arrest, arraignment and 
sentence of the said Taylor while on parole was without authority of law and 
that the legal status of the prisoner has not been effected thereby. It follows, 
therefore, that the prisoner is subject to an immediate parole, if the same is 
deemed advisable by the board of managers of said reformatory. 

Yours very truly, 
u. G. DEX)IAX, 

Attorney General. 
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OHIO STATE REFOR:\IATORY-TRAXSFER OF COX\'ICT FRO:\I PEXI
TEXTIARY BY GOVERXOR-A"CTHORITY TO PAROLE. 

Governor not authorized to transfer conl:ict from pen ite;ztiary to state re
torma.tory. It such con'llict tmnsferred to be governed by lazes applicable to 
con-victs in penitentiary so far as they relate to commutation of imprisonii!ent. 

December 15, 1909. 

Hox. F. S. ::\lARQl:'IS, Secretary Board of Jianagers, Ohio State Reformatory, 
Mansfield, Ohio. 
DEAR SIR:-You have submitted to this office an order of the governor 

whereby it is ordered that one Daniel Rosenbecker, convicted of the crime o~ 
manslaughter and sentenced to imprisonment in the penitentiary for a perlocl 
of twenty years be transferred to the Ohio state reformatory. Said order con
tains this provision: 

"Therefore I, Andrew L. Harris, governor of the state of Ohio, by 
virtue of the authority in me vested, do hereby direct you to receive the 
said Daniel Rosenbecker into the Ohio state reformatory, there to be de
tained during the remainder of the term of his said sentence to the 
Ohio penitentiary." 

You inquire whether or not under the above underscored language the 
said Rosenbecker is eligible to parole i~ your institution. 

In reply I beg to say the only provision for the transfer of prisoners from 
the Ohio penitentiary to the Ohio state reformatory is contained in section 
7388-31 Revised Statutes, and it is evident from the language used in the order 
that the transfer was based upon the authority granted in this section. Said 
section is as follows: 

"Whenever the board of managers shall have so far completed the 
construction of any buildings and cells of the Ohio state reformatory 
(so) as to properly accommodate and safely keep any desired number 
of convicts whose labor rnay be profitably employed in ana upon the 
grounds and buildings of said, reformatory, they shall have authority to 
make requisitions upon the managers of the Ohio penitentiary, who shall 
select the number required, from the youthful, well behaved and most 
trusty class of convicts, whose record shall be subject to the approval 
of said board making such requisition, and transfer them to said re
formatory for such purpose of labor, education and treatment, under 
the rules and regulations thereof; and the board of managers are hereby 
authorized to receive and detain during the term of their sentence to 
the Ohio penitentiary, such prisoners so tranc;ferred; and the laws ap
plicable to convicts in the Ohio penitentiaf'y so far as they relate to 
the commutation of imprisonment for good conduct, shall be applicable 
to said convicts when transferred under this section; said managers also, 
upon the order of the governor, shall receive from the Ohio industrial 
school for boys such of its inmates as he may deem advisable to trans
fer to the Ohio state reformatory, and hereafter no prisoner shall he 
transferred from the Ohio penitentiary to the bo:;s' industrial school." 

It will be observed that this section authorizes the board of manag-Prs of 
the Ohio state reformatory to mal{e requisitions upon the mP.nagers of the 
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Ohio penitentiary for any desired number of convicts whose labor may be 
profitably employed in and upon the grounds and buildings of said reformatory. 
This section also enjoins upon the managers of the Ohio penitentiary when 
such requisitions are made to select the number required "from the youthful, 
well behaved and most trusty class of convicts whose record shall be subject 
to the approval of said board making such requisition, and transfer them to 
said reformatory for such purpose of labor, education and treatment, under the 
rules and regulations thereof;" 

This section also provides that the board of managers of the Ohio state 
reformatory "are hereby authorized to receive and detain during the term of 
their sentence to the Ohio penitentiary such prisoners so transferred; and the 
laws applicable to convicts in the Ohio penitentiary so far as they relate to 
the commutation of imprisonment for good conduct, shall be applicable to said 
convicts when transferred under this section.:" 

Nothing in this section contained authorizes the governor to transfer pris
oners from the Ohio penitentiary to the Ohio state reformatory, and from a 
careful reading of the· entire section I am led to believe that the legislature 
contemplated in its enactment that the transfer of convicts from the peni
tentiary to the reformatory, as therein provided, should only be exercised by 
the board of managers of the Ohio state reformatory during the construction, 
erection and completion of said reformatory, and that it was not intended that 
the board of managers of the Ohio state reformatory should, or could, make 
requisitions upon the board of managers of the Ohio penitentiary for the trans
fer of convicts after the Ohio state reformatory was completed. The language 
of the section is that the requisition may be made for the transfer of convicts 
"whose labor may be profitably employed in and upon the grounds and build
ings of said reformatory," thereby clearly indicating that the transfer was not 
for the purpose of reformation, but on the ground of financial economy in the 
construction of the reformatory. That this order is based upon this section 
is apparent, not only from the language therefrom above quoted, but also from 
the following language, which is a repetition verbatim of one of the provisions 
in said section, to-wit: The convict is to be transferred to the Ohio state re
formatory "for labor, education and treatment under the rules and regulations 
thereof." It is clear to me that a convict transferred under this section is not 
subject to parole under the rules and regulations of your institution, but that 
"the laws applicable to convicts in the Ohio penitentiary so far as they relate 
to the commutation of imprisonment for good conduct shall be applicable to 
said convict-s when transferred under this action." 

The trouble with the whole matter, in my judgment, is that the governo1· 
was not authorized under this section to order the transfer of said convict from 
the Ohio penitentiary to the Ohio state reformatory. However, if said prisoner 
is permitted to remain in your institution he will not be entitled to the privilege 
of parole, but will be governed by the rules of the Ohio penitentiary relative 
to the commutation of imprisonment for good conduct, and must be detained 
during the remainder of the term of his sentence to the Ohio penitentiary as 
'Set out in the order of transfer. 

Yours very truly, 
U. G. DEXMAN, 

Attorney General. 
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(To the Ohio Cniversity.) 

OHIO "LNIVERSITY-CONDE:\lNATIOX OF LAND. 

April 13, 1909. 
Hox. J. :.\1. "'Er.cn. Trustee Ohio ['ttirersity, At/tens, Ohio. 

DE.\n Sm:-Replying to your letter of April 2nd I beg to state that I find 
no authority of law whereby the board of trustees of the Ohio University, or any 
state authority in behalf of such university, may appropriate private property 
for the use of the institution, and, in my opinion, such authority does not exist. 

Very truly yours, 

(To the Ohio State University.) 

U. G. DEX~lAX, 
Attorney General. 

OHIO STATE UNIVERSITY-TREASURER OF BOARD OF TRUSTEES
A:\10T.:"NT OF BOND REQ"C'IRED. 

August 9, 1909. 

Hox. C.\RT E. STEEn, SecretarjJ Bom·cl of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAII Sm:-Replying to your letter of August 3d, in which you request my 

opinion respecting the amount of the bond which the treasurer of the board 
of trustees of the Ohio state university must furnish before entering upon the 
duties of his office, I beg to state that section 4105-14 R. ·;::;., clearly provides 
that the amount of such bond must be determined by the board of trustees, but 
that it shall, in no eVfmt, be for a Jess sum than will probably be under the con
trol of the treasurer "in any one year." ·while it might be more reasonable to 
require that the bond should equal the probable maximum amount in the hands 
of the treasurer at any one time, still this is not the clear purport of the sec
tion. and I am of the opinion that the total amount passing through the hands 
of the treasurer in any one year, as estimated by the board, should determine 
the amount of the bond. If, as a matter of fact, such an amount is approximately 
three hundred thousand dollars, as suggested in your letter, that, in my judg-
ment, should be the penal sum of the bond. Yery truly yours, 

\V. H. ::\liLLER, 
Assistant Attorney General. 

(To the Ohio Co=operative Topographic Survey.) 

GEOLOGICAL SURVEY-A::\lOUNT GOVERNOR ::\lAY AUTHORIZE TO 
EXPEND. 

Gorernor may not authofize out of appropriation for co-operation with United 
.wates Geological Survey an amount greater than apportionecl to Ohio by Depart
metlt of Interior of Federal Government. 

::\lay 21, 1909. 

Pnor. C. E. Sur:R)L\X, Inspector, Ohio Co-operative Topograp1tic Hurrey, .Oolum·, 
lt11s, Ohio. 
D1:.\R Sm:-You sulJmit to this department the question as to whether the 

governor may authorize the expenditure, out of the appropriation for co-opera-
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tion with the United StatEs Geological Survey, etc., of an amount greater than 
that apportioned to the state of Ohio by the department of the interior of the 
federal government. 

My attention is directed to the provision of the appropnation act, passed 
by the last general assembly, viz: 

"For co-operation with the U. S. geological survey, in the prepara
tion and completion of a contour topographic survey and map of this 
state balances and ............ _ ... $20,000.00. To be paid upon vouchers 
approved by the governor, and the governor is hereby authorized to see 
that such work is carried on as heretofore arranged "' " *." 

You have handed me a proposed agreement between the governor of Ohio 
and the director of the U. S. geological survey, in furtherance of the above 
quoted provision, and which I understand to be substantially identical with the 
agreements that have heretofore been made annually between these two contract
ing parties for the same purpose. This agreement specifies that the amounts 
expended by the state and the federal government respectively shall be equal and 
shall not exceed $15,000, the amount allowed on the work in the state of Ohio by 
the department of the interior. I am informed that the equality between the 
amount expended by the two governments has existed customarily from year 
to year since the year 1900, the date of the first appropriation by the general 
assembly of this state for the purpose in question. The appropriation then made 
was in the fo!Iowing terms: 

"For co·operation with the U. S. geological survey in the prepara
tion and completion of a contour topographic survey and map of this 
state * * * and the governor is hereby authorized to arrange with the 
director * * of the U. S. geological survey concerning this survey 
and map * * * the sum of $25,000, provided * * * that the state 
shall pay not to exceed one-half of the cost of survey as conrpletecl." 
94 0. L. 266. 

It may have been the intention of the general assembly in making this 
initial appropriation to limit the total amount to be expended under this and 
all succeeding appropriations for this purpose to an amount equal to that ex
pended by the federal government_ Inasmuch, however, as the appropriation of 
1900 was for the succeeding fiscal year only, and the above quoted limitation 
applied specifically to the expenditure of that appropriation only, I do not be
lieve that such limitation governs the expenditure of subsequent appropriations. 

The provision above quoted from the appropriation act of 1908, to the effect 
that the governor is authorized to see that the work is carried on "as heretofore 
arranged with the representatives of the U. S. geological survey" evidently re
fers to the customary division of expenditures between the state and the federal 
government and to the equality thereof. In view of the intention of the general 
assembly as evinced in this provision I would advise that the goYernor shour'd 
not enter into a contract whereby a sum greater than that allowed by the federal 
government for conducting the work of the topographic survey within the stat9 
of Ohio during the current year would have to be expended. 

In my judgment, therefore, the governor may not authorize the expenditure 
of the full appropriation of $20,000 unless the director of the "C'. S. geological 
survey agrees to expend an equal sum on behalf of the federal government. 

Yours very truly, 
u. G. DEX)tAX, 

Attorney General. 
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(To the Ohio Soldiers' and Sailors' Orphans' Home) 

OHIO SOLDIERS' AXD SAILORS' HO:\IE-:\IECHA~ICS' LIE~ LAW ~OT 
APPLICABLE TO ST.\.TE COXTRACTS. 

:\larch 16, 1909. 

To the Board of Trustees, Ohio Soldiers' and Sailors' Home, sandusky, Ohio. 
G~:::nLE~rEx:-Your communication is received in which you submit, in sub· 

stance, the following statement of fact, and seycral inquiries relative thereto, 
together with a request for an official opinion thereon: 

On the . . . . . . . . . . day of ................ , 1908, the trustees of the 
Ohio Soldiers' and Sailors' Home, acting for the state of Ohio, entered 
into a contract in writing with the William H. Seddon Plumbing & 
Heating Company, for the erection of a new steam heating plant, to 
lle used at the home, a copy of which contract is herewith submitted. 
The contractor entered upon the performance of his contract and, in 
furtherance of the same, employed the Pittsburg Gage & Supply Com· 
pany to furnish part of the material and perform part of the lallor. Be
fore any liens were filed the said contractor made an arrangement with 
F. L. Pacl;:ard, architect for the home, and the Pittsburg Gage & Supply 
Company, that when the work of !"aid last named company was com
pleted, an estimate would be made for it, and when such estimate was 
approved by the trustees it would be turned over to srrid Pittsburg Gage 
& Supply Company, who would draw the money on the same, the amount 
to be charged to the contractor. The trustees of said home took no 
official action on this agreement. 

Before the Pittsbur~ Gage & Supply Company completed its work 
other subcontractors filed claims against the board, under the provisions 
of the mechanics' lien laws orOhio. The contractor has about com
pleted his worl;: and there is about $6,000 still due him, provided no 
deduction is made for delay. The contract required the worl;: to be com
pleted by ~ovember 1, 1908, and provides a forfeiture of $15.00 per day 
for all d{'lay after said date. The work was not completed prior to 
:\larch 1, 1909. Query: 

1. Do the mechanics' lien laws of Ohio apply to public contracts, 
such as is h{'rPwith 'Submitted? 

2. If Raid lien laws do apply to this contract, was the arrangement 
made with the contractor, architect and Pittsburg Ga~e & Supply Com
pany, such as to work, an equitable as<>ignment in favor of said last 
name1l company and take preced{'ace of the liens filed aft{'r it was 
m:.Hl{'~ 

3. In what manner shall the trustees malw settlement with the 
contractor? 

4. Is that part of the contract providing for the forf<>iture of $15.00 
IWr <la)· for all delay after the first of November, 190.3, valid and bind· 
inr;-; o1· have the trustees the right to use their discretion in the mat
ter? 

;;. If the trustees exact the forfeiture, or any part of it, does the 
money go into the home fund or should it be turned into the state 
treasury'? 
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In reply I beg to say that inasmuch as the first three que:>tions submitted 
involve the application of the mechanics' lien laws of Ohio to contracts made 
under the public building statutes, they will be regarded as one inquiry and 
so answered. 

The contract entered into between the board of trustees of the Ohio 
'Soldiers' and Sailors' Horne and the ·w. H. Seddon Plumbing & Heating Com
pany, as evidenced by the copy enclosed. conforms in form and substance to 
the provisions of sections 782 to 793 R. S., inclusive. Sections 788, 789 and 790 
provide the method by which the contractor or contractors are to receive pay
ment on estimates of material furnished and lal:Jor performed, which is in 
substance as fo!lows: 

A detailed estimate of the various !duds of labor and materials per
foniied and furnished under such contract or contracts with the amount 
due for each !dud of labor and material, and the amount due in the 
aggregate, which estimate shall be based upon an actual measurement 
of the labor and material so performed and furnished, and shall, in all 
cases, give the amount of the preceding estimate or estimates and the 
amount of labor performed and material furnished since the last estimate, 
which shall be delivered to the contractor or contractors entitled there· 
to. The auditor of state on the receipt of such estimate, so certified and 
approved sh.all give to the person or persons entitled thereto a warrant 
on the treasurer of state for an amount shown by such estimate or 
estimates to be due; and the treasurer of state shall pay. the war
rant issued by the auditor of state under and by virtue of the pro
visions of this chapter. 

Under the contract entered into, tbe William H. Seddon Plumbing & Heat· 
ing Company, of Columbus, Ohio, is the "contractor," and the board of trustees 
of the Ohio Soldiers' and Sailors' Home is the "owner," and under the terms 
of said contract the contractor agrees to provide: 

"all material and perform all work mentioned in the specifications 
or shown on the drawings as prepared by said architect for the comple· 
tion of the mechanical equipment for the Ohio Soldiers' and Sailors' 
Home, Sandusky, Ohio." 

In other words, the William H. 'Seddon Plumbing & Heating Company is 
to furnish all the material and perform ali the work and are to receive therefor 
the sum of $13,280. 

From the above statement of fact no subcontracts were entered into by the 
said board of trustees. The mechanics' lien laws of Ohio do not apply to con· 
tracts of this nature for the reason that suits could not be maintained against 
the state for their enforcement. 

I am, therefore, of the opinion that the board of trustees are not authorized 
to furnish estimates, nor is the auditor warranted in issuing vouchers thereon 
to any person or persons other than contractor or contractors named in said 
contract. 

The contract in question, however, contains this provision: 

"If at any time there should be any evidence of any lien or claim 
for which, if established, the owner of the said premises might become 
liable and which is chargeable to the contractor, the owner shall 
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have the right to retain out of any payment then due, or thereafter to 

become due, an amount sufficient to completely inderr:nify him ag-ainst 
such claim or lien." 

4G3 

L'nder this provision of the contract I am of the O})inion that the board of 
trustees may deduct from the estimate yet due the contractor an amount suf
ficient to cover all claims made by subcontractors that are yet unpaid. Sucn 
sums of money so deducted from the estimate may not, however, be paid to 
subcontractors or lien holders until after an appropriation has been made by
the legislature for the payment of their claims. 

The clause in the contract providing for the forfeiture of $15.00 may, or may 
not be, enforced, in the discretion of the board of trustees. All money received 
on account of such forfeiture, however, may not be placed into the home fund 
of the institution, but must be turned into the state treasury. 

Very truly yours, 
u. G. DEX::IIAS, 

Attorney General. 

OHIO SOLDIERS' AND SAILOR.3' H0:\1E-:11A Y NOT RELEASE COX
TRACTORS. 

One who contracts with the state sailo-rs' ana soldiers' home may not be re· 
leased because such contract is not to his advantage. 

October 15, 1909. 

The Board of Trustees, Ohio Soldiers' and Sailors' Home, Sandusky, Ohio. 
GEXTLE::IIEX:-In your communication to this department you state that 

your board of trustees last spring, after competitive bidding, awarded a con
tract to the Kenton Creamery Company, the lowest bidder, under which it 
agreed to furnish butter for a certain period at twenty-five cents a pound, and 
that this company gave bond for the performance of such contract. You state 
that the company, after complying with such contract to date, now desires to 
be released from it for the reason that the market price of butter is now in 
excess of twenty-five cents per pound, and that the company will suffer loss 
if compelled to comply with the terms of such contract. You ask what power, 
if any, your board of trustees has to release the Kenton Creamery Company from 
its obligation under this contract. 

Sections 674-1 et seq., provide certain powers and duties for the government 
of the board of trustees of the Ohio Soldiers' and Sailors' Home, and section 
674-4 provides that: 

"Such trustees * .;. * shall be governed by the provisions of 
the general laws relating to the state benevolent institutions, except 
as otherwise provided in this act.'' 

Sction 643 R. ·a., relating to the duties of trustees of state benevolent in
stitutions, provides that: 

"Whenever, in the opinion of any board of trustees, the interest of 
the state, and of the institution under their charge, will be subservetl 
thereby, said board shall advertise for sealed bids to furnish at the in-
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stitution any article or articles needed for its use, at such times and in 
such quantities as the superintendent may, from time to time, direct, 
each bid to be accompanied with a bond in such amount as the board 
shall direct, with good and sufficient surety that the bidder, if the con
tract is awarded to him, will faithfully fulfill and perform the contract 
on his part. All such contracts shall be awarded to the lowest bidder, 
and all provisions and supplies thus furnished shall be of good and 
wholesome quality, or the same may be rejected by the superintendent." 

When a contract has been entered into under these provisions of law, the 
first duty of the board of trustees is to secure its faithful performance. The 
board has only those powers and duties which are specifically granted to it by 
law, or which are necessary or incident thereto, and has no power to modify 
or change a contract once let, or to release the contractor from his obligations. 
Should the contractor refuse to fulfill his contract, the board of trustees then 
has the right to purchase butter either with or without contract at such prica 
as they may be able to purchase it, and may bring suit as provided in section 
630 R. S., against the contractor and his bondsmen for the difference between 
the contract price and the price which the board of trustees were compelled 
to pay during the remainder of the term of such contract. The contractor who 
enters into a contract for the purpose of gain to himself cannot be heard to 
complain in case the contract turns out to be to the advantage of the party 
from which he hoped to gain profit. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

OHIO SOLDIERS' AND SAILORS' ORPHANS' HOMF..--APPROPRIATION TO. 

September 30, 1909. 

Hox. E. D. SAWYER, Superintendent Ohio Soldiers' ana Sailors' Orphans' Home, 
Xenia, Ohio. 
DEAR SIR:-I have received an inquiry from your engineer, Mr. Wingard, 

relative to the remodeling of your old power plant and converting the same into 
cooling rooms for storage and rooms for ice machinery, etc. Mr. Wingard 
states that it is your purpose to do all the work of remodeling the building 
yourselves without the letting of any contracts, and submits the inquiry as to 
whether or not the appropriation of $4,000 made by the last legislature for an 
Ice plant is available for this purpose, and also whether or not your board 
would be required to comply with the building statutes in the performance of 
this work. 

In reply I beg to say that a compliance of the building ·statutes is only re
quired where the cost of the improvement is in excess of $3,000. Inasmuch 
as you propose to perform all the work yourselves, I assume the only contracts 
to be let will be for materials, and these contracts need not comply with the 
provisions of the building statutes if, as stated above, they do not exceed 
$3,000. 

By reference to the general appropriation bill I find this item in the appro
priation for the Ohio ·soldiers' and Sailors' Orphans' Home, "Ice plant, $4.000." 
From the language used in this item it might be inferred that the legislature 
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intended that the $4,000 should cover the cost of the entire plant and not to be 
used entirely for the purpose of constructing the building, and then asking 
an additional appropriation for the mllchinery. However, that is a question for 
the finance committee. There is no question, however, but that this appropri::J.· 
tion is available for the remodeling of the building under the plan proposeu, 
and that the public building statutes do not apply thereto. 

30-·A. G. 

Yours very truly, 
W. H. :\liLLER, 

Assistant Attorney Genera~. 
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(To the House and Members of the General Assembly) 

(To the Senate) 

:\IUNICIPAL CORPORATIOX OFFICERs-EFFECT OF ACT IN 99 0. L. 568. 

Committee to appoint civil service commissioners uneler 99 0 L. 568 may 
.not meet until January 1, 1910. 

Civil service examination prescribecl by commissioners uneler saicl act may 
not be exactecl of employes in police ancl fire elepartments, serving prior to Jan· 
uary 1, 1910; persons employecl to fill vacancies ancl newly createcl positions 
as tvell as positions in the classifiecl service as defined, by saia act may be re· 
quirea to take such e:ramination after saicl elate; in other departments all em· 
ployes subject to 1·emoval until January 1, 1910, after which elate classified, ser· 
vice as to such other elepartments, provided, in saia act, will become effective. 

Members of boarels of public service continue to serve until January 1, 1910, 
at which time director of public service provided, by 99 0. L. 568 must be ap· 
point ea. 

Orclinance fixing salary of municipal officers in accordance tcith provisions 
in act of 99 0. L. li68 may be passed at any time. 

February 13th, 1909. 

Hox. GEORGE K. CETOX, Ohio Senate, Columbus, Ohio. 

DEAR Sm:-I have your letter of February 9th in which you ask my opinion 
on the following questions: 

1. If the bill is not amended, at what times does the committee 
consisting of the president of council, the president of the sinking fund 
trustees, and the president of the board of education meet to name the 
civil service commission? 

2. The bill provides that the commission shall begin operations on 
August 1st. Do the employes who 'are now serving retain their present 
positions or are they required to take the examinations provided for by 
the civil service commission? If they retain their positions does the 
civil service commission only fill vacancies? 

::. When is the director of public safety and the director of public 
service to be appointed under the bill, and when do the present board 
of public service and public safety go out of office? 

4. When should the council pass an ordinance fixing the salaries 
of the various officials, and provide for the other matters under the law? 

5. If the present board of public service and the board of public 
safety are affected by the provisions of the Paine bill that the same 
goes into effect August 1st; for what period of time is the director of 
public service and t.he director of public safety provided for in the 
Paine bill to be appointed, and when do their terms of office expire? 

To answer these questions involves a construction of H. B. No. 914, com· 
monly known as the "Paine bill," passed at the last session of the general 
assembly, and amending sections 129, 131, 138, 139, 140, 141, 144, 145, 146, 147, 153, 
154, 157, 158, 159, 160, 161, 162, 163, 164, 165 and 227 of the municipal code 
of 1902, and found in volume 99 0. L. 562 to 568, inclusive. 

Section 3 of this act, page 568 (99 0. L.), provides as follows: 
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"This act shall tal,;e pffect and be in full force on and after Augnst 
1, HHI!), provided that all elected offirers shall serve out the terms for 
which they have been ele!'rerl, Pxcept that the provisions of sections 
157, 158, 159, 1GO, 161, 162, 1G:l, 16! and 1G5 shall be in full force and 
effect from and after January 1, 1910." 

From the above section 3, as quoted, it will be seen that sertions 1:>7 to 
165, inclusive, as amended by the Paine bill, do not take effect until January 
1st, 1910. These sections, as so amended, constitute the president of the board 
of education of rity school districts in which the city is located; the president 
of the board of sinking fund commissioners, and the president of council, a 
commission which shall appoint three resident electors ol' the city to be }{nown 
as civil service commissioners and prescribe the rules under which such civil 
service commission shall work. 

1. The answer to your first question, therefore, is that the committee, 
col).sisting of the president of council, the president of the sinking fund trus
tees and the president of the board of education, will come into existence on 
January 1st, 1910, and it will thereupon be their duty to, at that time, appoint 
the civil service commissioners. 

2. In your second question you state that the Paine bill provides that the 
commission shall begin operations on August 1, 1909. From what has been said 
above you will see that this is not correct, because of the fact that section 157, 
as amended in the Paine bill, and which creates the commission which shall 
appoint the civil service commissioners, does not take effect until January 1, 
1910. Answering your second question, therefore, I am clearly of the opinion 
that the employes in the police and fire departments of any city, who are now 
serving, will retain thPir present positions and cannot be required to tal{e the 
examinations provided for by these civil service commissioners; and that these 
civil service commissioners will only hold examinations to fill vacancies which 
may occur from any rause, or to fill newly created positions and positions within 
the classified service, as fixed by the Paine bill, aside from the police and fire 
departments. 

Section 166, as amendetl in the Paine bill, prevents the removal of any 
person serving in the police or fire department, except in accordance with sec
tion 152 of the municipal code, as it now stands, this section not being amended 
by the Paine bill. 'l'he only departments now under civil service in cities are 
the polire and fire departments. In all other departments of the city the head 
of each department respectively is permitted, under the present law, to remove 
any employe at any time, and this will continue to be the case with respect to 
these employes in such other departments, until their places shall be there
after filled from the classified service, as extended by the Paine bill. 

Section 158, as amended in this bill, seems to extend the classifietl servic'l 
beyond what it now is, so that after January 1, 1910, certain employes in de
partments, other than the police and fire departments, will also be in the classi
fiecl. service. 

Section 3, of the Paine bill, provides that all elected officers, now in office, 
shall serve out the terms for which they have been elected, and this will con· 
tinue those ofllcers in their present positions until January 1, 1910. In the 
meantime, section 1G2 of the Paine bill recognizes the rights of these .officer,; 
ancl. boarrl~;;, aside from the IJO!ice an<l fire departments, to remove aPIJOiutet:> 
under them. 

:l. Comin~ to your third question, I may say that it is somewhat <liffieu:t 
to determine just why the general assembly provided that the Paine !Jill :-,houl<l 
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take effect on August 1, 1909, and then in the same section (section 3) pro
vides that sections 157 to 165, inclusive, should take effect from and after 
January 1, 1910. It is very clear, however, from section 3 of. the bill, that the 
present members of boards of public service and public safety shall serve until 
the expiration of their terms for which they have been elected; and section 
136, as amended in the bill, provides that in every city there shall be a de
partment of public service administered by a director appointed by the mayor. 
and who shall serve until his successor is appointed and qualified. 

Section 146 of the bill makes like provision for a department of public 
safety and a director thereof. These officers, therefore. will serve at the will of 
the mayor appointing them. And I am therefore of the opinion, and it seems 
very clear, that the director of public safety and the director of public service 
will not be appointed until January 1, 1910. 

4. In answer to your fourth question, I am of the opinion that under 
section 149 of the code, which is not amended by the Paine bill, and under 
section 227, which is amended by that bill, the present councils might provide 
for any increases or decreases in salaries of persons in the various depart
ments, and, of course, they might provide for new offices or positions and fix 
the compensations of the same. And it is equally clear that subsequent coun
.cils might create new positions within the limits of the law, and provide for 
other matters, except. to increase or decrease the compensation of officers dur
ing the term of such officers. 

5. The present boards of public service and public safety are not affected 
by the Paine bill, as suggested in your fifth question; and the director of pub
lic service or of public safety, provided for< in the Paine bill, will be appointed 
by and will serve at the will of the mayors taking office on or after January 1, 
1910. 

The above, I believe, answers your questions, but if there is anything 
further you desire to ask relative to these matters I shall be glad' to give it at-
tention. Very truly yours, 

U. G. DEcCIIAX, 

Attorney General. 
Note:-See supplementary opinion of February 15, 1909. 

MUNICIPAL CORPORATIONS-OFFICERS-SUPPLE:VlENTARY TO OPINION 
OF FEBRUARY 13TH, 1909. 

Members of board of public safety in office must retire on August 1, 1909, 
at which date di.rector of 1Jublic safety provided for in act 99 0. L. 568 must be 
appointed. 

February 15th, 1909. 

Hox. GEoRGE K. CETOXE, Ohio Senate, Columbus, Ohio. 
DEAR Srn:-On Saturday, February 13th, I sent you an opmwn answering 

several questions asked by you with reference to the Payne bill, and shortly 
after this opinion left the office I discovered that I was in error with reference 
to one question propounded in your letter, vir.: qustion three, ·which is as fol
lows: 

"3. When is the director of public safety and the director of pub
lic service to be appointed under the bill, and when does the present 
board of public service and public safety go out of office?" 
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:\ly error was with reference to the appointment of the director of public 
safety, and occurreu because of an oversight in reading section :l of the Payne 
bill, which provides that all elected officers shall serve out the term for which 
they have been elected. As this proviso affects only elected officers it does not, 
of course, control the boards of public safety, because the members of that board 
are appointed, which I well knew, but which, as stated above, was, at the time 
of the writing of the opinion, overlooked. The provision for the appointment of 
a director of public safety is found in section 146, as amended, in the Payne 
bill, anu under the terms of this bill, as set forth in section 3 thereof, this pro· 
vision takes effect on and after August 1, 1909. 

Correcting my error spoken of above in the opinion given you on Satm1lay, 
I hold that the directors of public safety in the various cities of the state should 
be appointed on or immediately following August 1st of this year, 1909. The 
board of public safety will then no longer exist and the directors so appointed 
will exercise the powers and perform the duties which would otherwise have 
been performed by the boards of public safety. 

This does not affect the other holdings of the opinion given you on Satur· 
day, and those holdings will stand as therein set out. Regretting this over-
sight, I am, Yours very truly, 

u. G. DEX::UAX, 

Attorney General. 
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(To the House of Representatives) 

GENERAL ASSE:\IBLY-::\IE:\IBERS :\IAY DRAW :\IILEAGE AT END OF 
SESSION ONLY. 

January 25th, 1909. 

Hox. GR.\XYILLE W. JI.Ioo:>EY, Speaker House of Representatives, Columbus, Ohio . 

.J)E.\U Sm:-Your communication of January 22nd is received in which you 
submit the following inquiry: 

Is a member of the general assembly entitled to mileage at the 
rate of twelve cents per mile from his place of residence to the seat of 
government and return twice a month during any special or regular 
session of the general assembly"? 

In reply I beg to say section 40 of the Revised Statutes is in part as follows: 

"Each member of the general assembly shall receive a salary of 
$1,000 a year, * "' * and also twelve cents per mile each way for 

. traveling, not exceeding twice psr month from and to his place of resi
dence by the most direct route of public travel to and from the seat 
of government, to be paid but once in any regular or special session;" 

The above provisions of said section expressly authorize the payment of 
mileage at the rate of twelve cents per mile each way to and from his home by 
the most direct route of public travel to each member of the general assembly 
twice per month, but further provides that such mileage is to be paid but once 
in any regular or special session. 

It is my opinion, therefore, that members of the general assembly are en
titled to mileage at the rate. of twelve cents per mile for two trips a month to 
and from their place of residence to the seat of government, if actually made, 
and the total mileage of the trips so made is to be paid at the end of each special 
or regular session. Yours· very truly, 

u. G. DEX:IIAX, 
Attorney General. 

GENERAL ASSEMBLY-INCREASE OF SALARY OF MEMBERS-UN
EXPIRED TERMS. 

Members of general assembly elected to fill unexpired terms entitled to 
receive salary at increased rate fixed at former session of same geneml assembly 
tor time actually server/. 

February 5th, 1909. 

Hox. GRAXYILLE W. :\IooxEY, Speaker of the House of Representatives, Colum
bus, Ohio. 
DEAR Sm:-The communication signed by :::\Iessrs. Lowry, Howard, Smith 

and yourself is received, in which you submit the following inquiry, with a 
request for an opinion thereon: 
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You, anli each of you, were elected mem!Jers of the general assem!Jly at the 
Xovember eleetion, 1901, for the unexpireli terms of ::\Iessrs. Thompson, .Ash
l.Jrooi.;:, Crbwe;l anu Balu\Yin. 

The lith genE:ral assembly, at its regular session in l!JO!j, amended section 
40 of the Re\ised Statutes whereby the salary of its members was increased 
from $f;tlll to ~1.000 per year. Query: What is the measure of compensation 
for the unexpired terms to which each of you were elected? 

In reply I beg to say section 40 of the Revised Statutes, as amended April 
2nd, 1901;, contains all the law relative to the compensation of members of the 
general assembly, and it provides that "each member of the general assembly 
shall recei \'e a salary of one thousand dollars a year, to be paid in monthly in· 
stallments of not exceeding two hundred dollars during the year," with an ad
ditional provision for mileage. 

Xo rule is fixed by -,vhich compensation is to be governed in case of death 
or resignation of members or the election of new members to fill unexpired 
terms. 

The rules governipg the congress of the United States in the instances 
above c-ited give no precedent, for the reason that such rules are based upon 
specific legislation. It follows, therefore, that the measure of compensation for 
the unexpired terms to which each of you were elected must be determined 
upon the common law rule of quanfttm meruit. That is, you are entitled to that 
proportion of the compensation for the entire term as the unexpired term bears 
to the whole term. 

"'hile it is true that the annual compensation was changed during the term 
for which your predecessors were elected, and while the constitution provides 
that no change in such compensation shall take effect during the term of office 
of any member, yet the rule obtains in this state that notwithstanding such 
constitutional inhibitions, a person appointed or elected to fill an unexpired 
term is entitled to the increased compensation. It follows, therefore, that 
each of you are entitled to such proportion of the annual salary of $1,000 as 
the duration of the time served in the year 1907 bears to lhe whole year. 

Yours very truly, 
u. G. Dt::\)!AS, 

Attomey General. 

GENERAL ASSE:\IBLY-:\1ILEAGE OF ::.\IE:\IBER. 

Jlileage is part of compensation of members of general assembly 1cithin 
meaning of section 31, article III of constitution, and no change shall take effect 
during tam of office. 

:\larch 31st, 1909. 

Hos. G. W. :\IooXEY. !Speaker House of RePl·esentatives, Austinburg, Ohio. 
DEAR Sm:-I have your letter of :\larch 22nd in which you submit, for my 

opinion thereon, the following facts and questions: 

"During the last session of the legislature a law was passed reduc
ing the mileage of members "' "' Question: Should mileage vouchers 
drawn prior to the date of this law becoming effective be drawn at the 
old rate?'' 
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"The law above referred to also made provision that the balance 
of salary due members for the year might be paid in full at the end of 
any regular or special session. Question: Would the speaker of the 
house be justified in drawing vouchers for balance due members for the 
present year at any date subsequent to the date the new law became 
effective?" 

To answer these questions involves a construction of section 31 of article 
III of the constit1:1tion; section 40 of the Revised Statutes, as that section stood 
prior to the special session of the general assembly, just adjourned, and of 
that same section 40 as amended at that special session of the legislature. The 
section of the constitution just referred to, and section 40 of the Revised Stat
utes prior to and since the amendment thereof at the last session of the gen-· 
eral assembly, are as follows: 

"Section 31. The members and officers of the general assembly 
shall receive a fixed compensation, to be prescribed by, law, and no other 
allowance or perquisites, either in the payment of postage, or other
wise; and no change in their compensation shall take effect during their 
term of office." 

Section 31, article 3 of the constitution. 
Section 40, prior to the amendment of last session: 

"Each member of the general assembly shall receive a salary of 
one thousand dollars a year, to be paid in monthly installments of not 
exceeding two hundred dollars during the year; and also twelve cents 
per mile each way for traveling, not exceeding twice per ll).onth, from 
and to his place of residence, by the most direct route of public travel 
to and from the seat of government, to be paid but once in any regular 
or special session; but if any member is absent without leave, or is not 
excused on his return, there shall be deducted from his compensation 
the sum of ten dollars for each day's absence." 

Section 40, after amendment of last session: 

"Each member of the general assembly shall receive as compensa
tion a salary of one thousand dollars a year and mileage hereinafter 
mentioned; said salary shall be paid in monthly installments of not 
exceeding two hundred dollars during the year, but in any year in which 
a session of the general assembly is held the balance of the salary for 
said year shall be paid at the end of said session; and each member 
shall receive two cents per mile each way for mileage once a week dur
ing the session fro111 and to his place of residence, by the most direct 
route of public travel to and from the seat of government, to be paid at 
the end of said regular or special session; but if any member is absent 
without leave, or is not excused on his return, there shall be deducted 
from his compensation the sum of ten dollars for each day's absence." 

If I understand your first question correctly, you inquire whether mileage 
vouchers Which were drawn prior to the amendment of section 40 of the Re
vised Statutes, should have been drawn at the rate of mileage specified in sec
tion 40 before the amendment was enacted at the last session of the general 
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assembly, on :.\larch :lrd, 1909. As may be seen from the language of section ·HI, 
as it stood before that amendment, the section provided that each member of 
the general assembly f'hould receive a salary of one thousand dollars per year, 
also twelve cents per mile, each way, for traveling not exceeding twice per 
month, from and to his place of residence, by the most direct route of pu1Jlic 
travel, to and from the seat of government, which mileage should be paid but 
once in any regular or :;;pecial session. 

That section as amended provides that each member of the general assem· 
bly shall receive as compensation a salary of one thousand dollars a year anu 
mileage at two cents per mile, each way, once a week, during the session, sabl 
mileage to be paid at the end of said regular or special session. In other word.;, 
the compensation which had been fixed by law by the general assembly for each 
of its members, under section 40 of the Revised Statutes, prior to the amend· 
ment of this year, consisted of one thousand dollars a year, as salary, plus 
mileage for each member at the rate of twelve cents per mile, each way, frOJ•' 
and to the member's place of residence, not exceeding twice per month; and 
under section 40, as amended at this last session, the compensation for each 
member is fixed at one thousand dollars a year, as salary, plus mileage for 
each member at the rate of two cents per mile, each way, from and to the mem· 
her's place of residence, once a week during the session. 

Under this section 40, as it stood prior to the amendment spoken of, and 
since the amendment, the compensation to each member is made up of the sal· 
ary and mileage, in the respective amounts stated in the statute. 

The last sentence in section 31 of article 2 of the constitution, as quoted 
above, provides as follows: "and no change in their compensation shall take 
effect during their term of offke," and I am of opinion that un<ler this pro· 
vision the amending act of section 40 of the Revised Statutes, as passed :.\larch 
3rd, 1909, insofar as the same changes the compensation of members of the 
general assembly, cannot take effect during the term of this present general 
assembly. 

In your second question you inquire whether you would be justified in 
drawing vouchers for the balance due the members for this present year, at 
any date subsequent to the date the new law became effective. 

I am of the opinion that the new law is now in effect in all respects, ex· 
cept as to the change in the amount of compensation, the constitution pro· 
hibiting such change during the present term of office of members of the legis· 
Iature. The provision of the new law as to the time of payment of this com· 
pensation is that: 

"In any year in which a session of the general assembly is held 
the balance of the salary for said year shall be paid at the end of the 
session" 

and the mileage is "to be paid at the end of said regular or special session." 
This language provides that whatever balance of compensation, whether 

of salary or mileage, exists at the end of the session shall be paid at that time, 
and you would, therefore, now be justified in drawing vouchers for these !Jal· 
ances. Very truly yours, 

u. G. DEX~I.\X, 

Attorney General. 
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POLICE CO"CRTS-ESTABLISH:\IE:\'T OF BY GE:\'ERAL ASSE:\IBLY. 

General Assembly may establish municipal police courts in one or more 
cities zcithout prodding general law establishing such court in each city of 
state. One bill may establish such courts in tzco or any number of cities. 

February 16th, 1909. 

Hox. E.\RL :\I. Gnms, House of Representatives, Columbus, Ohio. 
DEAR SIR:-Answering your inquiry of yesterday as to whether, under the 

constitution, the general assembly bas power to establish municipal police 
courts in one or more cities of the state without providing a general law es
tablishing such a court in each city in the state and also inquiring whether 
two or more such courts may be established by the general assembly in one 
bill, and whether the general assembly must fix the term of the judges of said 
court or may leavtl that to some other agency, I beg to say that section 1, arti
cle IV of the constitution provides as follows: 

'"The judicial power of the state is vested in a supreme court, cir
cuit courts, courts of common pleas, courts of probate, justices of the 
peace and such other courts inte1·ior to the supreme court as the gen
eral assembly may from time to time establish." 

Under this section of the constitution the supreme court of Ohio has de
cided. in the case of State v. Bloch, 65 0. S., 370, that it is within the power 
of the general assembly to establish such other courts inferior to the supreme 
court as it may see fit to establish. 

I am, therefore, of the opinion that it is within the power of the legis· 
lature to establish a municipal police court for any city in the state by a spe· 
cial bill for that purpose. I am also of the opinion that it is within your power 
to, in one bill, establish such courts in two or any other number less than the 
whole number of cities in the state, or of course you could pass a law provid· 
ing for a municipal court in each of the cities of the state. 

The term of office of the judges, however, must be fixed by the general 
assembly. This is provided for by section 2 of article XVII of the constitution, 
being the amendment which was adopted thereto on November 7, 1905, provid· 
ing for the times for holding elections for state, county and other elective offi· 
cers and prescribing the terms of office, etc. This section requires that the 
term of office of all elective county, township, municipal and school officers 
shall be such even number of years, not exceeding four years, as may be pre
scribed by the general assembly. 

I believe the above answers your questions, but if the same is not clear or 
you desire to talk further on the matter, I shall be very glad to give you atten-
tion. Yours very truly, 

u. G. DEX:IfAX, 

Attorney General. 
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CE.:.\IETERY SL"PEIUXTEXDEXT-PAIXE LAW. 

Ct·,.ete,·iJ .StlfJf:(i,tte,lflt'ilt is iii dassi{ierl ,se,-riee allfl p/a('e oli!Sf TIC fillea 
f,-o., i•'''8'J'Is ~~"li'J f(1/:e e.•·a;niilafion under dL'il sen·ir·e I'Oiiliili.~sio<~, 1'11lt:.~s se,·
't'ice t'tllllol i11.siu:t (1r/opt ,·ille ;·equi.-iii[J superi.ltendeut to lwre paJ(esbio.!al Oi 

tecl,,lil(1/ sl<ill. 
::\larch 11th, 1909. 

Ho:-;. \\'. S. Gr:n.c;, House of Representatires. Columbus, Ohio. 
DuH Sw:-1 have your letter of ::\larch 6th asking my opinion as to whether 

the Paine law extends the classified service in cities so as to include cemetery 
8uperin:endents. 

This matter is governed by section 158 of the municipal code, as amended 
in the Paine law, and found in 99 0. L. pp. 565, 566. I am of the •opinion that 
nobody will know exa<'tly what this amended section means until it has gone 
through our courts. and, deplorable as this may be, until such decision is had 
there must neeessari!y be a lot of guessing done on this law. 

I feel that a superintendenl of cemeteries is not necessarily required to have 
profestiional or technical skill, although the· civil service commissioners might 
require certain professional or technical skill of him in order that he would 
not be subjected to an examination, and, in that way, those commissioners and 
other parties interested might be able to secure such appointment without ex· 
amination, simply on the grounds of friendship or some political consideration. 
Neither do I feel that a cemetery superintendent comes within any of the other 
classes mentioned in section 158, as being in, the unclassified service, unless he 
is an unskilled laborer. 

Without further speculation on the matter, and from the most careful read
ing I can give the section, I am of the opinion that this officer, superintendent 
of cemNeries, is in the classified service and that the place must be filled from 
pPrson~ who take the examination under the civil service commission, unless 
the civil senice commission should adopt some rule requiring the superinten
dent of cemeteries to have some professional or technical skill. I do not won
der tha~ you have had difficulty in construing this act. 

Trusting that I have answered your question, and with best wishes for 
your success, I am, Very truly yours, 

u. G. DE:'OIAX. 

Attorney General. 

BOARD OF EDGCATION-GRADUATES OF HIGH SCHOOL OTHER THAN 
FIRST CLASS-TUITION OF. 

JJ•wnl uf eclumtion must pay tuit-ion of graduates from lliUll school other 
tha11 tu·st ararle to first ararle high school. 

::\lay 17, 1909. 

Ho:--. Owr:x J. E\'.\XS. Xew Berlin, Ohio. 
D1:.\!l Sm:-1 heg to aclmowledge receipt of your letter of ::.\Tay lOth in which 

you submit the following for my opinion: 

Glenn Smith graduated and received a diploma under the Patterson 
law from Xew Berlin Special School District June 15, 190.1. The vil
la~e of Xew Berlin was incorporated in August, 190:5, and the Xew Ber-
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lin Special School District became the :New Berlin Village District. Smith 
attended the New Berlin high school three years, it being a second
class high school. He is now attending the Canton high school, and you 
desire to know if, under House Bill :No. 17, passed by the last general 
assembly, the New Berlin Village District can be held for the tuition 
of Smith at Canton for this year, or, at least, that part of the year since 
the passage of the House Bill No. 17. 

I beg to advise that section 4029-3 R. S. as amended by House Bill No. 17 of 
the last general assembly applies to the payment of tuition of two classes of 
pupils: 

1st. "Pupils holding diplomas (under Patterson law) and residing in town
ship, special or joint subdistricts, not maintaining a high school." 

2nd. Pupils graduating from schools other than first-grad·3 high schools. 
Glenn Smith does not come within the first class. as he is residing in a vil

lage district, but he does come within the second class, as he has graduated from 
a second grade high school, and is, therefore, entitled to tuition in a first-grade 
high school for one year from the date of the passage of the amendment of the 
last general assembly. 

I am, therefore, of the opinion that the board of education of New Berlin 
Village District must pay the tuition of Glenn Smith in a first-grade high school 
for one year from the elate of the passage of this amendment. :March 23, 1909; 
provided, however, that the :New Berlin village board of education shall not be 
required to pay any such tuition after the rate of taxation permitted by law 
for such district, shall have been reached, and all the funds so raised are re
quired for the support of the schools of said district. The amendment referred 
to seems clearly to have in view the placing of a chance of a four-years' high 
school education within the reach of each pupil in the state. 

Yours very truly, 
u. G. DEX:::IIAX, 

Attorney General. 

TOWNSHIP TRC3TEES ::\'fAY RESIDE IN SA::.\lE PRECINCT. 

October 15, 1909. 

Hox. OwEx J. E\'AXS, Jfember General Assembly, Canton, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of October 11th in 

which you ask for my opinion on the following: 

Two township trustees were nominated by one party on September 
7, 1909, from the same precinct in a township which has four voting 
precincts. You desire to !mow, if elected, whether they will be eligible 
to serve, even though they both reside in the same voting precinct? 

In the above case both persons nominated for township trustee are resi
dents of the township, but both are residents of the same precinct. The only 
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qualification I have been able to find for towr.ship trustee as to residence Is 
that he must be a resident of the townshlp from which elected, and I am of the 
opinion that there is nothing to prohibit two township trustees being candi
dates and holding office at the same time from the same p,·ccinct. 

Yours verr truly, 
lJ. G. DE~DI~::s-. 

Attorney General. 
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(To the Prosecuting Attorneys) 

TAXES-DELINQUENT TAX COLLECTOR. 

Delinquent tax co11ect01· may assist county auditor in collecting clelinquei!t 
taxes alreacly on duplicate, but may not assist in placing omitted taxes on dupli
cate. 

February 13th, 1909. 

Hox. PETER J. Br.ossEn, Prosecuting Attorney, Chillicothe, Ohio. 
DEAR Sm:-Your communication of February lOth is received in which 

you submit the following statement of fact, together with a reques~ for an opin
ion thereon: 

The county auditor of Ross county recently, by virtue of sections 
2781 and 278la, placed upon a book called "Additions to Duplicate," the 
sum of $2,300 as taxes and penalty against a citizen of Ross. county for 
omitted taxes. Said amount of tax was paid by the person against whom 
it was charged into the county treasury. There is also in our county 
a "delinquent tax collector" employed under section 2858 R. S., who re
ceives as his compensation 20 per cent. of the amount collected by him. 
This tax collector rendered services in having the $2,300 placed upon the 
tax duplicate and also in· its collection. He claims 20 per cent. of the 
amount collected as fees. 

Query: Is he entitled to said compensation? 

In reply I beg to say, under the provisions of section 2781 and succeeding 
sections of the Revised Statutes, the duty devolves upon the county auditor to 
make the necessary investigations and place omitted taxes on the duplicate, and 
he is given authority to issue compulsory process and require the attendance 
of any person or persons and examine such person or persons on oath in rela
tion to omitted taxes. 

The duties of the delinquent tax collector, as provided in section 2858, apply 
only to the collection of personal taxes already on the duplicate and which are 
delinquent. The law authorizing the county commissioners to employ a tax 
inquisitor to assist the auditor in placing omitted taxes upon the duplicate 
has been declared unconstitutional, and the delinquent tax collector employed 
lmder the provisions of said section 2858 is without official authority to rendP.r 
any assistance to the county auditor in the performance of his duties under 
section 2781 and succeeding sections and is, therefore, not entitled to any com
pensation for any services so rendered. 

Yours very truly, 
u. G. DEX3L\X. 

Attorney General. 

I~FIR::.\IARY DIRECTOR ENTITLED TO TRA VELIXG EXPEXSES. 

January 30th, 1909. 

Hox. T. T. CocnTRIGHT, Prosecuting Attorney, Lancaster, Ohio. 
DEAR Sm:-Your communication of January 27th is received in which you 

submit the following inquiry: 
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"An infirmary director lives some ten miles from the county in~ti

tution, and ii~ attending the regular and called meetings of the boanl 
travels thereto and from via traction line. "'ill he be permitter} to 
charge this traveling expense to the county?" 

In reply I beg to say section 969 of the Revised Statutes is as follows: 

"Each infirmary director shall be allowed in addition to his actual 
trarelitl!l e.,·pe,lses, $2.30 for each day he is employed in his official du
ties. He shall present an itemized account of his services and expenses 
in the discharge of his official duties to the board of directors at a reg
ular meeting; said account, after heing approved by said board, shall 
be submitted to the board of county rommissioners at a regular sessio<~ 
of said board, who upon their approval thereof, shall allow the same to 
be paid out of the county fund on the order of the county auditor." 

Under the provisions of this section an infirmary director is entitled to 
$2.50 for each day he is employed in his official duties and also his actual trav
eling expenses. Certainly there can be no question but that the car fare on 
the traction car which carries the director to and from the infirmary to his 
home is money actually expended or "actual traveling expenses," and the in· 
firmary director is entitled to include such expenses in his itemized account 
for allowance by the county commissioners. 

Yours very truly, 
u. G. DEX)UX, 

Attoriley Getletal. 

SCHOOL TEACHER-SUBSTIT"C'TE-Co:\IPENSA TION FOR HOLIDAYS. 

January 27th, 1909. 

Hox. 'VARREX W. CowEx, Prosecuting Attorney, St. Clairsville, Ohio. 
DE.\R SIR: -Replying to your Jetter of January 22nd, I believe that a board 

of education, under its general powers, has the right to employ a so-called cadet 
teacher to teach during the sickness or disability of a regular teacher. It seems 
to me that the first duty of a board of education is to keep the schools open 
throughout the school year, and that they may provide in this way for such 
emergencies as wonlri otherwise interfere with the accomplishment of this pur
pose. "'hile it ha'l been the practice in many districts of the state for teachers 
to employ their own substitutes in case of sickness, etc., I believe that the spirit, 
if not the Jetter of the law, makes that a matter which should be under the con· 
trol of the board of education. 

In your Jetter you state that a regular teacher was, by reason of sickness, 
unable to attend school for some days before Christmas, and his school was 
taught up to Christmas by a substitute, the regular teacher taking up his school 
work at the beginning of the term immediately ater the Christmas holidays. 
You ask who is entitled to pay for the holidays, the substitute or the regular 
teacher. 

Section 4013 R. S. provides that: 

"Teaehers employed in the public schools may dismiss their ciehoolti 
without forfeiture of pay, on " ., * the 2;;th day of DecemiJer." 



482 

If the substitute teacher was employed by the board of education and di:>· 
missed her school oYer Christmas, I believe that the substitute is entitled to pay 
for such holiday. If, however, the substitute taught in pursuance of an agree· 
ment with the regular teacher, such substitute would not be "employed" within 
the meaning of section 4015, and the board of education should make payment 
to the regular teacher. 

Very truly yours, 
U. G. DEX;'IIAX, 

Attorney General. 

TOWNSHIP TREASURER BECQ;\IING ELECTOR AND RESIDENT OF AN· 
OTHER TOWNSHIP-SUCCESSOR MAY BE APPOINTED. 

February 27th, 1909. 

Hox. WARREX W. CowEx, Prosecuting Attorney, St. Clairsvil.le, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing statement of facts together with a request for an opinion thereon: 

At the November election, 1907, A. A. Wiley was elected treasurer 
of Colerain township, Belmont county, Ohio. Said Wiley duly quali
fied, gave bond arid has since been performing the duties of treasurer 
of said township. On November 4, 1908, said Wiley removed with his 
family to Wheeling township, Belmont county (Wheeling township 
adjoins Colerain township), and became a resident of Wheeling town
ship and, of course, an elector of Wheeling township. Some weeks after 
Mr. Wiley's removal to Wheeling township, the trustees of Colerain 
township declared the office of treasurer vacant and appointed F. W. 
Boggs as treasurer of Colerain township. In pursuance of his appoint
ment Mr. Boggs gave bond and was duly qualified as treasurer of Cole
rain township. 

Query: To whom should the county treasurer turn over the town
ship funds. 

In reply I beg to say, from your statement of facts as above set out, Mr. 
Wiley, on his removal with his family 'to Wheeling township, became a resident 
and elector of said township. This I assume to be correct; that is, that Mr. 
Wiley's removal to W)leeling township was permanent. He could, however, 
ternporarily reside in Wheeling township and retain his residence in Colerain 
township, and while a resident of Colerain township would be entitled to hold 
the office of township treasurer. He may not, however, retain the office if he 
has permanently removed from the township and taken up his residence else
where. 

It follows, therefore, that the county treasurer should pay over the town· 
ship funds to Mr. Boggs, who has been duly appointed by the township trus· 
tees to the vacancy occasioned by the permanent removal of Mr. Wiley from 
the township. Yours very truly, 

u. G. DEN;"~!AN, 

Attorney General. 
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COl.'XTY CO::\DIISSIOXEHS-POWER TO LEVY TAX FOR XATIOXAL ROAD 
DIPROYE:\IEXT. 

Columbus, Ohio, :\larch 3rd, 1909. 

Hox. ·\\"ARREX W. CowEx, Prosecuting Attorney, St. Clairsville, Ohio. 
DE.\R Sm:-I desire to acl{nowledge receipt of your letter in which you 

submit the following inquiry: 

"Have the commissioners of Belmont county, Ohio, the right to 
levy a tax for the improvement of the national road within that county?" 

In reply thereto permit me to say that, in my opinion, the commissioners 
of any county through which any part of the national road passes, are author
ized to levy taxes for the repair and preservation of such part of said roarl. The 
national road should be considered as a state road, except that the county com
missioners are authorized to collect tolls thereon and apply the proceeds to 
the keeping up of the same. 

I am, therefore, of the opinion that the commissioners have authority to 
levy such taxes in accordance with the laws in force relating to state roads, 
but no special levy can be made. 

Very truly yours, 
u. G. DEX:ll.AX, 

Attorney General. 

APPOIXT:\IEXT OF ASSESSOR IX VILLAGE SITUATED IN TWO TOWN· 
SHlPS-::.\IUNICIPAL CORPORATION NOT HAVING TOWNSHIP OR
GANIZATON. 

In case of vacancy in office of assessor of village situated jointly in two town-
ships, the trustees of the two townships may act jointly in appointing sttc-
cessor. 

Jiunicipal corporation not having a tou:nship organization, is one 1chose 
boundaries are identical with township. 

::.\larch 18th, 1909. 

Hox. LY:IL\X R. CRITCIIFIELD, JR., Prosecuting Attorney, Wooster, Ohio. 
DEAR Sm:-Your communication is received in which you submit, for an 

opinion of this office, the following inquiry: 

"Burbank village, Wayne county, is situate jointly in Canaan and 
Congress townships. The officers of the village are elected by the voters 
in the village; also some of the residents in Congress township, by spe
cial act of the legislature, vote in Burbank village, so that the precinct 
in Burbank village includes one-half the village and part of the town
ship outside the village. The same way in Canaan township. An assessor 
for the village is elected by the voters of the village. In case of vacancy 
in the office of assessor within the municipal limits, which is situated in 
both of said townships, how should the vacancy be filled; and in case 

:n-..1. c. 
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of a vacancy in the office of assessor in Burbank village precinct terrl 
tory, which is the territory adjoining the village corporation and being 
situate in both Canaan and Congress townships. 

"Also, what is meant, under section 1518 R. S., by the phrase 'mu
nicipal corporation not having a township organization?'" 

Replying thereto I beg to say that our statutes relating to filling vacancies 
in the office of assessor do not expressly provide for the filling of vacancy in 
office of assessor in such territory as you describe. In the absence of such di
rect statutory authority we are left to a comparison of the statutes relating to 
the appointing of an assessor to fill vacancies to ascertain if authority is given, 
by plain inference, warranting such appointment. Section 1518 R. S. provides 
that: 

"In the event that there should be a failure to elect an assessor in 
any ward or precinct of a mmzicipal co.rporation not having a township 
organization, or if any person elected fails to give bond and take the 
oath of office for one week after his election; or in the event of removal 
from the precinct or ward of such assessor after his election, the office 
shall be considered vacant, or should there be at any time a vacancy in 
said office from any other cause, the county auditor shall {ill such va
cancy by appointing an elector ot such ward or precinct to the offlce of 
assessor." 

This section is not authority for the appointment to fill a vacancy in the 
office of assessor by the trustees. The section is intended to apply to: and au
thorize the appointment of an assessor in a "municipal corporation not having 
a township organization." 

Section 1451 R. S. provides that: 

"If, by reason of non-acceptance, death or removal of a person 
chosen to any office in any township, except trustees, at the regular elec
tion, or upon the removal of the assessor from the precinct or township 
for which he has been elected, or there is a vacancy from any other 
cause, the t1·ustees shall appoint a person having the qualifications ot 
an elector to {ill such vacancy tor the unexpire~ term." 

This section is authority for the filling of a vacancy in the office of assessor, 
where the municipal corporation or the territory attached thereto, form a part 
of the municipal precinct in which an assessor is elected by the people therein, 
by the trustees in any township. 

The question now is, does this section authorize the appointment of an 
assessor to fill a vacancy when the precinct wherein there is a vacancy is jointly 
situated in two townships. If this territory adjacent to the corporate limits 
of Burbank village was all in Canaan township the trustees of said township 
are expressly authorized to fill the vacancy. The same would be true as to the 
trustees of Congress township. The statutes above set out should not be con
strued as failing to provide for such appointment unless their plain statement 
impel such construction. This the language of said sections does not do. 

I am, therefore, of the opinion that the board of trustees in Canaan town
ship and the board of trustees in Congress township will be warranted by said 
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section 1451 in acting jointly in the appointment of a person having the quali· 
fications of an elector to fill such vacancy, either in the corporate limits of the 
village of Burbank or for the territory outside the corporate limits, but now in
cluding the village precinct, as created by said legislature enactment. 

The phrase "municipal corporation not having a township organization," 
is such municipal corporation as the boundaries of which are identical with 
those of the township; for example, Cincinnati township, Hamilton county. In 
such case all township offices shall be abolished, and the duties thereof shall 
thereafter be performed by the corresponding officers of the city or village, ex· 
cepting justices of the peace and constables. See section 3, Ellis's municipal 
code, page 6. Yours very truly, 

u. G. DEX:MAX, 
Attorney General. 

COUNTY SURVEYOR-CO:\IPENSATION FOR MAKING TAX MAPS. 

County commissioners may contract with county surveyor for making tax 
maps, but may not limit his compensation as surveyor to that received, 1mder 
such contract; commissioners aesiring to employ person other than county sur
veyo1' to make tax maps must a1carcl contract to lowest bidcler after advertise
ment, etc. 

January 25th, 1909. 

Hox. H. C. DExnow, Prosecuting Attorney, ·woodsfield, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing questions: 

"1. Can the county commissioners employ the county surveyor for 
a limited time, say one year, for a fixed' sum as tax map draftsman in 
lieu of all county expenses?" 

"2. Have the county commissioners the right to appoint a drafts
man to make the tax maps other than the county surveyor or one ap
pointed by him?" 

In reply I beg to say I assume the information desired in your first inquiry 
is, may the county commissioners employ the county surveyor as a tax map 
draftsman at a fixed salary, and further provide that such salary shall be in 
lieu of the compensation provided by law for services rendered as county sur
veyor? 

Section 2789a of the Revised Statutes provides that the county commis· 
sioners may appoint the county surveyor as a tax map draftsman for the pur
pose of making, correcting and l'eeping up to date a complete set of tax maps 
of the county; and it also provides that assistants, not exceeding four, may be 
appointed, and fixes the maximum salary of the draftsman at $2,000 a year and 
the assistants at $1 ,500 per year. 

Under the above provisions the county commissioners are only authorizer! 
to fix a compensation for services rendered as tax map draftsman. They may 
not, in such contract of employment, provide that the compensation received as 
tax map draftsman, shall be in lieu of all services rendered as county surveyor. 
The legislature has already fixed the compensation of county surveyors, and 
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for such services rendered they are entitled to such compensation and none 
other. 

Second. While section 2789a provides that the board of county commis
sioners rnay appoint the county surveyor, thereby leaving it optional as to 
whether or not such appointment shall be made, yet if such appointment is to 
be made no authority is given to appoint any person other than the county sur
veyor. The county commissioners may, however, under section 2739, by proper 
advertisement for sealed proposals, award the contract for making the neces
sary maps for the decennial appraisement of land to the lowest and best bidder. 

Yours very truly, 
u. G. DE:'DlXX, 

Attorney General. 

EXECUTIVE APPROVAL l\IAKES LAW EFFECTIVE-SECTION 3920 R. S. 
AS A:;o.:IENDED APPLIES ONLY TO TOWNSHIP BOARDS OF EDUCA
TION. 

January 13th, 1909. 

Hox. WILLI.nr DuxiPACE, Prosecuting Atton1ey, Bowling Green, Ohio. 
DEAR SIR:-Your communication of January 8th is received, in which you 

submit two questions: First, whether or not H. B. No 678 (99 0. L. 105) took 
effect on its passage. Second, whether or not said law applies to special school 
districts? 

In reply I beg to say: First, since the passage of the constitutional provi
sion giving the veto power to the governor, all laws passed by the general assem
bly become effective upon th~ir approval by the governor, unless the date upon 
which the law is to go into effect is expre'Ssly designated in the law. House bill 
No. 678, referred to in your inquiry, provides no date when the law shall take 
effect. It follows, therefore, that said law became effective upon its approval 
by the governor. Second, section 3920 R. S., as amended by said house bill is, 
in part, as follows: 

"Boards of education of to1cnship school clistricts shall organize 
on the first Monday in January after the election of the board, * * <' 

each member of the board shall receive, as compensation, two dollars 
($2.00) for each meeting actually attended for not more than ten meet
ings in any year." 

It "will be observed that this amendment only provides compensation for 
members of boards of education in township school districts. 

Very truly yours, 
u. G. DEX:llAX, 

Attorney General. 

JUVENILE DETENTION I:IO:;o.iE-FUNERAL EXPENSES OF INMATE PAY· 
ABLE OUT OF COUNTY FUND. 

January 30th, 1909. 

Hox. WILLL\l\1 DuxiPACE, Prosecuting Attorney, Bowling Green, Ohio. 
DEAR Sm:-Your communication of January 27th is received in which you 

submit the following !!'tatement of facts with a request for an opinion thereon: 
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"In ·wood county, under the juvenile court law passed April 23, 
1908, the commissioners organized a detention home, and among the 
many inmates which have come under their care, one child was taken 
sick and died. Please state whether or not there is any provision to 
pay for the necessary funeral expenses and burial. Have the commis
sioners such authority under section 40 of the juvenile court act?" 

4Si 

Section 40 of the juvenile court act, passed by the last legislature, is in 
part as follows: 

"This act shall be liberally construed to the end that its purposes 
may be carried out. "' "' "' and all fees and costs in all cases coming 
within the provisions of this act, together with such sums as may be 
necessary for the incidental expenses of said court and its officers, and 
together with the cost of transportation of children to places to which 
they may be committed, shall be. paid out of the county treasury of the 
county upon itemized vouchers and certified to by the judge of the 
court." 

While this section contains no express provrswn authorizing the payment 
of such burial expenses out of the county fund, and while :the deceased may 
have been, within the provisions of section 1500a R. S., a pauper, yet the death 
occurred while an inmate of a "reformatory, benevolent or charitable institu
tion," and for that reason the township trustees would not be authorized to 
pay the expenses of the burial. l\Iy judgment is, that if the child was at the 
time of its death a pauper, within the meaning of the law, the proper burial 
expense should be a charge against the county, and the county commissioners 
are authorized to allow the payment of the same out of the general revenue 
fund of the county. Yours very truly, 

U. G. DEX::IL\X, 

.Attorney General. 

INFIR~IARY DIRECTORS-TRAVELING EXPENSES. 

February 27th, 1909. 

Hox. WILLIA::II Dt:::I"IPACE, Prosecuting Attorney, Bowling Green, Ohio. 
DE.\R Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

"Does the 'actual traveling expenses' provided for in section 968 
Revised Statutes include hotel bills of infirmary directors while en
gaged in traveling on official business?" 

In reply I beg to say section 968 is in part as follows: 

"Each infirmary director shall be allowed, in addition to his travel· 
ing expenses, $2.50 for each day he is employed in his official duties." 

The abovP quoted provision of said section clearly answers your inquiry. 
"Actual traveling expenses" mean expenses actually incurred while traveling 
and unquestionably include hotel bill~. 

Yours very truly, 
'C'. G. Dt:X::\1.\X, 

.Attorney General. 
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COUNTY CmDIISSIONERS-DUTY TO E:\Il'LOY COUNTY SURVEYOR
FEES. 

County commissioners are not compelled- to employ county surveyor to act 
as engineer tor impro,;ing joint county ana township roads. 

County co1nmissioners cannot draw $3 per day tor only signing ditch con
tract. 

March 6th, 1909. 

Hox. "\V:.r. DcxiP~cE, Prosecuting Attorney, Bowling G1·een, Ohio. 
DEAR Sm:-Your communication is received in which you request an opin· 

ion on inquiries substantially as follows: 

"1. Under section 13 of 'An act to authorize the improvement of 
public roads of townships and streets of villages therein,' as found in 
99 0. L. 155, are the county commissioners compelled to employ the 
county surveyor to act as engineer on joint county and township roads, 
where the township has no regularly employed surveyor without being 
reimbursed in part by the township?" 

"2. Under section 4506 R. S., can the county commissioners draw 
$3.00 per day for no other services relating to county ditches during 
the day than the act of signing a ditch contract?" 

Replying thereto I beg to say, first, that part of section 13 of the above men· 
tioned act which relates to the subject matter of your inquiry is as follows: 

"and further provided that the county commissioners of any county 
and the township trustees of any township in the state of Ohio are 
hereby authorized and empowered to improve any county or township 
line road or public highway by jointly agreeing in regard thereto, and 
paying for said improving under any plan and specifications authorized 
by law for road improvement in any county and township in the state 
of Ohio." 

This provision is authority for the joint action on the part of the county 
and township for the improvement of any county or township line road or pub· 
lie highway. The law authorizes the commissioners and trustees to agree as 
to the relative amount each should pay for such proposed improvement. The 
law does not say that in addition to this equitable division of the cost of im· 
proving a road or public highway of this character that the commissioners of 
the county should furnish at the expense of the county alone the surveyor. 
"\\'bile it would be quite natural for the county surveyor to be employed in a 
case of the kind submitted, it does not follow that the hire of the surveyor 
should not be considered in the apportionment of the cost of improvement as 
between the county and the township. 

Second. Replying to your second inquiry, the county commissioners in 
Ohio receive a fixed annual compensation. In addition thereto, in counties 
having county ditches, the commissioners are each allowed $3.00 "for services 
actually rendered under the provisions of this ·chapter" (meaning the chapter 
of the Revised Statutes on county ditches). From a careful reading of this 
chapter, and particularly of sections 4505 and 4506 thereof, I am of the opinion 
that if the county commissioners should each charge $3.00 per day for "the 
act of signing a ditch contract," they would be violating both the letter and 
spirit of this law. Yours very truly, 

u. G. DEX)IAX, 
Attorney General. 
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SCHOOL-LACK OF FCXDS TO COXTIXCE FOR THIRTY-TWO "WEEKS. 

Wlzere board of education has not sufficient funds to continue school 32 
toeel.:s, the cozmty commissioners may tal.:e action under section 3969. 

:\larch 17th, 1909. 

Hox. Wuua::~r D-cxiPaCE, Prosecuting Attorney, Bon·ling Green, Ohio. 
DEAR Sm:-In your letter you state that a certain board of education in 

your county has not a sufficient amount in its tuition fund to pay salaries for 
the entire eight months of ~chool required by law. You ask whether section 
3969 R. S. applies to such a case as this and how provision can be made for 
keeping the schools of this district open for the full eight months. 

Section 3969 R. S. provides that: 

"If the board of education in any district fail in any year * "' to 
provide for the continuance of any school in the district for at least 
thirty-two weeks in the year "' ", the commissioners of the county to 
which such district belongs, upon being advised and satisfied thereof, 
shall do and perform any or all of said duties and acts, in as full a 
manner as the board of education is by its title authorized to do and 
perform the same; and all salaries and other money so paid by the com· 
missioners of the county, shall be paid out of the county treasury as 
other county expenses are paid, but the same shall be a charge against 
the school district for which sa~d money was paid, and the amount so 
tmid shall be retained by the county auditor from the proper funds due 
to such school district, at the time of making the semi-annual distri· 
bution of taxes." 

I am of the opinion that the county commissioners can take action in this 
case under section 3969, and that the amount of money necessary to continue 
such schools eight months may be paid out of the county treasury, but that 
such amount must be deducted from the funds due to such school district at 
the time of making the next semi-annual distribution of taxes. 

Very truly yours, 
u. G. DEX:IIAX, 

Attorney General. 

INTOXICATING LIQUORS-SALE BY PRESCRIPTION-LIQUOR TO BE 
USED BY PHYSICIAN. 

Person (or whom liquor is prescribed may, by proper authority, have agent 
'{ill same, but prescription must contain name ot person for whom prescribed 
and name of agent, and agent must enter name ana residence of principal and 
himself o;z druggist's record. Physician may write prescription (or intoxicat
ing liquors to be 11scd by himself for medicinal purposes. 

:\larch 20th. 1909. 

Hox. Enwano B. FoLLETT, Prosecuting Attorney, Marietta, Ohio. 
DL\P. Sm:-Your communication is received in which you submit for the 

opinion of this office thereon the following inquiries: 
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1. Under sections 43Gl-30zb and 4364-30zc of the Revised Statutes, 
when the person for whom the liquor is prescribed is unable, by reason 
of illness, to go to the drug store personally and too ill to authorize an 
agent in writing to have a prescription filled for them, what evidence 
of authority should such agent have in order to have prescription filled, 
and should the prescription state the name of both the agent and the 
person for whom prescribed?" 

"2. May a physician write a prescription for himself for intoxicat
ing liquor to be used by himself for medical purposes?" 

Replying thereto I beg to say as to your first inquiry, that section 4361-
30zb provides: 

"In every county, township, municipal corporation_ or -district in 
which the sale of intoxicating liquor as a beverage is prohibited, a book 
shall be kept by every retail druggist and pharmacist, in which shall 
be entered at the time of every sale of intoxicating liquor, the date 
thereof, the name of the purchaser who shall also sign his name in said 
book as part of said entry, the kind, quantity and ·price of such liquor, 
the purpose for which it was sold and the residence by street and num
ber, if there be such, of said purchaser. When the sale is for medicinal 
purposes the book shall also contain the name of the physician issuing 
the prescription and the prescription shall be cancelled by writing on 
it the word cancelled and the date on which it was presented and filled," 
etc. 

I am of the oprmon that an agent under proper authority might, under 
the terms of this section, legally have such prescription filled. But such pre
scription should contain the name of the person for whom prescribed and also 
the name of the agent. And further, I am of the opinion that in order to com· 
ply with this section, the agent should enter the name and residence of the 
person for whom the intoxicating liquor is prescribed and also his own name 
and residence on th_e druggist's record of such sales. When liquor is procured 
in this manner, and in. good faith, it is my opinion that the provision of said 
section 4364-30zb relating thereto is complied with. 

To answer your second inquiry it is necessary to construe section 4364-30zc, 
'Which reads in part as follows: 

"It shall be unlawful for any doctor or physician to issue a pre
scription for intoxicating liquors, except in writing, or knowing the 
same to be for use as a beverage. Every prescription for intoxicating 
liquor shall contain the name and quantity of liquor prescribed, the 
name of the person for whom prescribed, the date on which the pre
scription is written and direction for the use of the liquor so pre
scribed." 

To construe this section as precluding a physician, acting in good faith, 
to write a prescription for himself for intoxicating liquor to be used by himself 
for medicinal purposes, would be an unnecessary infringement on the practice 
of medicine by a reputable physician acting in good faith which the law does 
not seem to contemplate. It is true the prescription must be in writing and 
must not be for use as a beverage, but the statute does not say a physician 
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shall not prescribe intoxicating liquor for himself to be used for medicinal pur· 
poses, and I am of the opinion that he has such right. 

Yours very truly, 
u. G. DEX:II.I.X, 

Attorney General. 

POWER OF COUNTY Co:\1:\IISSIONERS TO ADJUST CLAI:.\1 FOR DA::\IAGES 
GROWING OUT OF ROAD 1:\IPROVE::\IENT. 

::\larch 3rd, 1909. 

Hox. IsRAEL ::\1. FosTER, Prosecuting Attorney, Athens, Ohio. 
Dt;An Sm:-1 desire to acknowledge the receipt of your letter of ::\larch 1st 

with reference to the attorney general's opinion of December 29th, 1908, rela
tive to the power of county commissioners to adjust claims for damags grow
ing out of road improvements. ::.\ly attention is called to the case of S;n ith v. 
Commissioners (50 0. S. 628). 

In reply permit me to say that this case was considered in writing the 
opinion, together with those of Judge Mcilvaine in 34 0. S. 334 and 21 0. S. 490, 
and other cases. It will be found as said by the court in the 34 0. S.: 

"The general rule to be that no liability on the part of a munici
pality for injury to abutting property, by reason of the improvement 
of a street exists where such improvement is properly made," etc. 

yet in that case the exception is noted. The same exception appears apparently 
in your case. I cannot determine what the facts are and cannot say that th~ 
county is liable to respond in damages, but, as stated in my opinion, 

"The circumstances in each case will determine whether or not a 
valid claim for damages exists." 

If the abutting owners have suffered a special injury peculiar to them
selves, as distinct from the public, or have been deprived of free access to their 
premises, they will be entitled to compensation, and such claims may be adjusted. 
Mere inconvenience of travel is not sufficient. 

In my opinion, the commissioners will act within their authority if, in good 
faith and without fraud, and with a full understanding of the facts, they adjust 
such claims. Very truly yours, 

u. G. DEX::IIAX, 

Attorney General. 

DOW-AIKEN TAX-DELINQUENT-LEVY OF. 

Percentage for collection fees ana costs in levying Dote-Aiken tax againt~t 
persona! property should, in the event of failure to collect by means of such levy, 
be included, in the lel/y against the rea! property. 

January 25th, 1909. 

Hox. Ross ,V, Fuxcr,;, Prosecuting Attorney, ·wooster, Ohio. 
Dt:.\R Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 
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"Where the county treasurer fails to make the collection for delinquent 
liquor tax, as provided in section 4364-12 Revised Statutes, for the reason that 
no goods are found upon which to levy, and the delinquent tax is then placed 
on the tax duplicate against the real property, shall the tax charged against 
the real property include the "4 per cent. collection fees and costs" as provided 
in said section? 

In reply J beg to say that section 4364-12 R. S., is in part as follows: 

"That if any person, corporation or co-partnership shall refuse or 
neglect to pay the amoqnt due •from them under the provisions of this 
act within the time therein specified, the county treasurer shall there
upon. forthwith make saiq amount with all penalties thereon, and 4 
per cent. collection fees: and costs, by distress and sale, as on execution. 
of any goods and chattels of such person, corporation or co-partnership, 
·he shall call at once at the place of business of each person, corpora
tion or co-partnership; and in case of the refusal to pay the amount 
due, he shall levy on the goods and chattels of such person, corpora
tion or co-partnership, wherever found in said county, or on the bar, 
fixtures or furniture, liquors, leasehold and other goods and chattels 
used in carrying on such business, * * *. In the event of the treas
urer, under the levy provided for under this act, being unable to 1make 
the amount due thereunder, or any part thereof, the county auditor shall 
place the amount due and unpaid on I the tax duplicate against the real 
estate in which said traffic is carried on, and the same shall be collected 
as other taxes and assessments on said premises." 

It will be observed that under the above provisions of said section the 
county treasurer is required to include in his /"levy on the goods and chattels" 
all penalties and "4 per cent. collection fees and costs," and if he be unable to 
make "the amount due thereunder, or any· part thereof, the county auditor shall 
place the amount due and unpaid on the tax duplicate against the real estate 
in which said traffic is carried on; and the same 1shall be collected as other 
taxes and assessments on said premises." 

In other words, the treasurer is required to include the 4 per cent. collec
tion fees and costs in the levy, and if he fail to make it, or any part thereof, out 
of the personal property, the 1 conn ty auditor is required to place all that is due 
under said levy against the real property in which the business is carried on. 

I am, therefore, of the opinion that the 4 per cent. collection fees and costs 
which are included in the levy made by the treasurer should be included In 
the amount placed by the county auditor on the tax duplicate against the real 
property. Yours very truly, 

u. G. DE:'<"MAN, 

Attorney General. 

CORPORATIONS :\IUST BE ORGANIZED FOR A PURPOSE, NOT PURPOSES. 

February 25th, _1909. 

Hox. G. P. GILL:IrER, P1·osecttting Attorney, Warren, Ohio. 
DE.\R Sm:-Your communication is received 'with enclosed forms of pur

pose clause for the following proposed corporations: The Deforest Company, The 
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Bask Steel Company, The Deforest Sheet & Tin Plate Company and the T. & T. 
:\Ietal Roofing Company, which purpo;;e clauses are modified with view to com· 
pliance with the laws o1 this state governing the same and as construed by 
this office. 

I note your statement that the purpose of each of these several corporations 
is to do one general business. Then why not begin the purpose clause of each 
by stating direc~ly the "purpose" for which the company is incorporated? For 
instant"e, in the Deforest company the purpose clause might be substantially 
as follows: 

This company is formed for the purpose of buying, selling and 
dealing in real estate on whieh are to be erected manufacturing plants, 
:mel to do all things incident thereto. 

It is unneceEsary to enumerate in the purpose clause the incidental powers 
which a corporation may exercise. 

The same may be saicl of the other three forms. Your addition to each of 
the purpose clauses properly recognizes the laws of this state applicable thereto, 
and l would suggest a purpose clause for each similar to the following: 

Said corporation is formed for the purpose of manufacturing, buy
ing and selling iron and steel and the various products and forms there
of, and all things incident thereto. 

The law is that a corporation shall be organized for a "purpose," not purposes. 
I suggest a re-draft of each of the 1mrpose clauses to comply with the 

above suggestions and I think you will have no trouble having the same filed. 
Four enclosures. 

Yours very truly, 
U. G. DEX.'IIAX, 

Attorney General. 

CORO~ER'S INQ"GEST-WHEN J1JSTICE OF PEACE TO HOLD-FEES OF 
CORONER'S STE~OGRAPHER. 

('orm!PI' may not ltolcl inquest ot·er bocl]J of person aecide!ttally killed when 
fully infoni•Ptl by f'ye lcitnesses as to ci!·cumstances of 'accident. 

Stenoorapl!er of coroner must be paicl out of coroner's tees for taking tes
timuuy at iiiiJUest, ancl not out county tuna . 

• Justice uf peace not entitled to tee !Chen summonecl by finders of dead body, 
unless coroner is absent from county or ill. 

February 15th, 1909. 

Hox. Cn.\RJ.Es L. JesncE, Prosecuting Attorney, Jlarion, Ohio, 
1)).:.\R Snc:-You have sulJmitted to me the following questions concerning 

tho rights and dnties of the coroner: 

1. Has the coroner power to hold an inquest over the body of a 
!IH~on ldlled hy a railway train in the presen<'e of several eye wit
llPRses '? 
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2. l\Iay a bill of expense consisting of the charge of a stenographer 
for reducing the testimony, taken at the inquest, to writing, be pre
sented by the coroner and allowed by the county commissioners? 

3. Is a justice of the peace entitled to act as coroner when he is 
summoned by the finders of a dead body, because of apparent difficulty 
in locating the coroner, when in fact the coroner is neither ill nor ab
sent from the county and does appear at the inquest before the ·same
is concluded? 

Your first question involves a construction ·of section 1221 Revised Statutes, 
the pertinent language whereof is as follows: 

"vllhen information is given to any coroner that a body of a 'person 
whose death is supposed to have been caused by violence has been found 
within his county he shall appear forthwith at the place where such 
body is * "' "' and proceed to inquire how the deceased came to his 
death, if by violence from any other person or persons by whom, 
whether as principals or as accessories before or after the fact, together 
with all the circumstances relating thereto, * * * and he shall if he 
deem it necessary, cause the witnesses attending * to enter into 
recognizance * '' * for their appearance at the succeeding term of 
the court of common pleas of the county to give testimony concerning 
the matter aforesaid "' *." 

Section 122z, being in pari materia with the foregoing section, provides in 
part as follows: 

* * * If he finds that the deceased came to his or her death 
by force or violence, and by any other person or persons, if the person 
or persons so charged are there present, the coroner shall arrest such 
person or persons and convey him or them immediately before a proper 
officer for examination according to law; and if said persons, or any 
of them, are not present, the coroner forthwith shall inform one or 
more justices of the peace and the prosecuting attorney " * * of the 
facts so found, in order that the persons may be immediately dealt 
with according to law." 

It seems to me that the solution of the question which you have submitted 
depends on the construction of the word "violence," as repeatedly used in the 
quoted portions of the above cited sections. This term is defined as "the' abuse 
of force." That force which is employed against common right, against the laws 
and against public liberty." (Bouvier's law dictionary.) "Any wrongful act 
of one person whereby either he is, or his instrument of wrongdoing, is brought 
into contact with the limbs or body of another person " *" (Standard dic
tionary, quoting Prof. Robinson). 

Substituting these definitions in the context of the sections under consid
eration it would appear that the power of the coroner to hold an inquest is 
limited to cases in which the information given him is to the effect that the 
death was caused by unlmown means or by unlawful means, as distinguished 
from external and forcible means which are not unlawful. This view is strength
end by the other quoted provisions of the two sections, under which it is the 
duty of the coroner to transmit the evidence taken by him to those officers 
whose duty it is to proceed against criminals. It is apparent that the coro-
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ner's office is intended to he an adjunct to the enforcement of the criminal law. 
It is my conclusion, therefore, that the coroner is without authority to hold 
an inques~ over the body of a person accidentally killed when he is fully in
formed by eye witnesses us to the nature and circumstances of the accident. 
In the specific case you submit, the coroner should not attempt to hold an in
quest unless tile information at hand was to the effect that the railroad train 
was running at an unlawful rate of speed or was being unlawfully handled 
in some other way, so that the engineer thereof would be guilty of manslaughter 
or some other crime. 

In the case of State ex rei v. Bellows, 62 0. S. 307, the deceased person 
came to his death as the result of a quarrel which was witnessed by a large 
number of persons, and the court there upheld the authority of the coroner to 
hold an inquest on the ground that although there could be no supposition, the 
manner of death being notorious, yet there was "violence" in that the manner 
of death was unlawfuL The circuit court, the opinion of which is expressly 
approved by the supreme court, distinguished, however, mere accident or casual
ty from cases wherein the cause of death is unlawfuL (15 C. C. 504-507.) 

I am, therefore, of the opinion that upon the facts as you have stated them, 
the coroner has no authority to hold an inquest, and should not be allowed 
fees for an inquest which has been held. 

Answering your &ccond question, I beg to state that I find no provision of 
law authorizing a coroner to employ an official stenographer, the compensation 
of whom may be paid by the county as expenses of the coroner. Section 1221 
does mention the official stenographer of the coroner, but it is apparently con· 
templated that this stenographer shall be paid out of the fees of the coroner al· 
lowed under section 1239, and that no allowance as for expenses shall be made 
to cover such sen·ices. 

With regard to the third question you have submitted, I do not believe 
that a jnstice of the 11eace has authority to act as coroner unless the coroner 
is actually ill or absent from the coun~Y- In the case submitted the coroner, 
and not the justice of the peace, should receive the fees provided by law for 
holding the inquest. Yours very truly, 

u. G. DE~::\IAX, 

Attorney General. 

TESTA::.\IENTARY TRUST FUNDS :\lUST BE LISTED FOR TAXATION IN 
COUNTY WHEREIN TRUSTEE OR EXECUTOR RESIDES. 

February 8th, 1909. 

Hox. CHARLES Kmcnn.u;::~r, Prosecuting Attorney, Canton, Ohio. 
D::.\H Sm:-Your lettPr of February 5th is received in which you submit 

the following inquiry with a request for an opinion thereon: 

"A resident of Stark county by will leaves a trust, and by the will 
it was provided that the trust fund be deposited in a trust company in 
Clevelanrl, Ohio, af!d the fund is now so deposited by order of the pro
bate court of Star!> county. Query: Shall the return for taxation be 
made in Cuyahoga county or Stark county?" 

In reply I beg to say section 2734 Revised Statutes is in part as follows: 
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"Every person of full age and sound mind shall list the personal 
property of which he is the owner, and all moneys in his possession, all 
moneys invested, loaned or otherwise controlled by him, as agent or at
torney, or on account of any o~her person or persons, company or cor
poration whatsoever, and all moneys deposited subject to his order, 
check, or draft, and all credits due or owing from any person or per
sons, body corporate or politic, whether in or out of such county; 
"' * " and all property of every person tor ?chose benefit property is 
held in tntst by the tntstees,· of every estate of a deceased person by 
his executor or administrator." 

Your letter gives no information as to the appointment of an executor or 
trustee, but I assume, however, that such appointment has been made by the 
probate court. If so, under the provisions above quoted, the property should 
be listed in Stark county. Yours very truly, 

u. G. DE:'CIIA::\, 
Attorney General. 

DOW-AIKIN TAX-REFUNDER OF. 

Retunder of Dow-Aikin tax m.ust be paid to persons discontil!!ting business 
of trafficking ·in intoxicating liquors O?tt of general county fund. 

February 5th, 1909. 

Hox. C. A. LEIST, Prosecuti:ng Attorney, Circleville, Ohio. 
DEAR Sm:-Your recent communication is received in which you submit 

the following inquiry, together with a request for an opinion thereon: 

"In October, 1908, the voters of Pickaway county, Ohio, voted upon 
the question of county local option, and gave a majority for the dry. 
After thirty days the persons engaged in the sale of intoxicating liquors 
surrendered their liquor license to the auditor of the county and re
ceived a refunder for the unexpired time for which the license was 
issued. This amounted to something like $51 to each, there being twen
ty-two such certificates issued. These refunders called for payment out 
of the liquor !und, and there being no such fund, or money in such fund 
at the time, the treasurer refused to pay said refunders, but stamped 
upon them 'Not paid for want of funds.' These refunders -have not 
been paid, nor is there any money in the liquor fund to pay such sums. 
What is the proper procedure in the premises?" 

In reply thereto I beg to say section 4364-11 R. S. provides that the county 
auditor, upon being satisfied that any person, corporation or co-partnership en
gaged in the business of trafficking in intoxicating liquors has discontinued 
such business, shall issue to such person, corporation or co-partnership a re
funding order for a proportionate amount of said assessment, so paid, but in no 
case shall the amount of such assessment retained be less than $200.00. 

Tt will be observed that this provision of said section does not direct that 
the refunding order shall be paid out of the "liquor fund.'' On the contrary, no 
f;md iE designated upon which the order shall be drawn. It follows, therefore, 
that the auditor should draw the refunding order against the general revenue 
fund of the county out of which it should be paid. 
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Thet·•) is no question but that the draft upon the general fund of the county. 
thr(Jugh i.he enforcement of this proYision of the law, works a hardship because 
the coun!.y, in the dis;r~bution of the liquor tax, only receiyes two-tenthc; of 
the asseasment, and it is quite possible that by reason of the enforcement of th·3 
county local option law the refunding orders in many instances will be greatly 
in excess of the share of taxes receiYed by the county. For instance, where 
the full amount of the liquor tax has been paid, and the business is discontinued 
by reasou of the local option election at the expiration of sixty days thereafter, 
the refmu1ing orde'r would amount to $300, while the county receiyed as its 
share of the assessment $100. It seems, therefore, that it would be just and 
equitable for the legislature, while in session, to provide an appropriation out 
of which the state auditor could pay the state's proportionate share of the re
funder, and thereby relieve the various county treasuries of the state. 

Very truly yours, 
u. G. DEX:IUX, 

Attorney Genera!. 

JUSTICE OF THE PEACE :\!A Y BE ASSESSOR. 

January 18th, 1909. 

Hox. \VIlliAM E. LYTLE, Prosecuting Attorney, Troy, Ohio. 
DEAR Sm:-Your communication of January 15th is received in which you 

submit the following inquiry: 

May the county auditor appoint a justice of the peace to fill a va
cancy in the office of township assessor? 

In reply I beg to say there are two well recognized rules which govern the 
right of a person to hold, at the same time, two or more elective or appointive 
offices, viz: statutory prohibition and incompatibility. 

Upon an examination of the statutes I find no law preventing a justice of 
the peace from holding the office of township •assessor. The question of incom
patibility will be determined by the consideration of the official duties of a 
justice of the peace and a township assessor. If there ds any duty enjoined by 
law upon a justice of the peace that affects or relates to any of the duties of 
a township assessor then the offices are incompatible. In other words, the per
formance of the duties of one office must not be hindered or prejudiced by the 
assumption of the duties of another and different office. I 

Upon an examination of the statutes prescribing the duties of a justice of 
the peace and township assessor I 'find nothing, in my judgment, that makes the 
two offices incompatible. I am, therefore, of the opinion that the auditor may 
rightfully appoint a justice of the peace to the office of township assessor to 
fill out an unexpired term. 

Very truly yours, 
u. G. DEX:'I!.\"· 

Attorney Ge,ze,·a1. 
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TOWNSHIP TRUSTEES-BUILDING TURNPIKE-ISSUE OF BONDS. 

March 4th, 1909. 

Hox. \VILLIA::II E. LYTLE, Prosecuting Attorney, Troy, Ohio. 
DEAR Sm:-I desire to acknowledge the receipt of your letter in which you 

submit the following inquiry: 

Have township trustees, under section 2835 R. S., the power and au
thority, without submitting the proposition to the electors of the town
ship, to issue bonds in the sum of $1,500 for the purpose of cutting down 
a hill and building an embankment, or must they proceed under sec
tion 4737 R. S.? 

In reply thereto permit me to say that section 2835 R. S. provides that the 
trustees of any township shall have power to issue and. sell bonds in the man
ner provided by law "for improving highways leading into the township 

* * * or· for building or improving a turnpike or for purchasing one or 
more turnpike roads and making the same free." 

In my opinion the trustees of the township, acting under the authority of 
this section, may issue the bonds, providing the highway comes within the 
terms of the above provision. The bonds cannot be issued if the ·total bonded 
indebtedness created in one fiscal year, under authority of the act for any or 
all purposes, will thereby exceed 1 per cent. of the total value of all the prop
erty listed for taxation, without submitting the question to a vote of the quali
fied electors. If the trustees proceed under section 4737 to levy an additional 
tax of not exceeding three mills, the question of making such levy must be sub
mitted to a vote of the qualified electors if the amount to be raised in any one 
year exceeds $200. Yours very truly, 

u. G. DEX::IIAN, 

Attorney General. 

CEMETERY ON OR NEAR TOWNSHIP LINE-PURCHASE OF BY TOWN
SHIPS IN DIFFERENT 'COUNTIES. 

March 4th, 1909. 
HoN. W. E. LYTLE, Prosecut-ing Attorney, Troy, Ohio. 

DEAR SIR:-1 desire to acknowledge the receipt of your letter in which 
you state: 

"In Monroe township, Miami county, Ohio, and near Montgomery 
county line, which is also the line between Monroe township, Miami 
county, and Butler township, Montgomery county, lies a cemetery which 
is used by the people of both of said townships for burial purposes, and 
the title to which is vested in a board of trustees. The board of trus
tees desire to transfer this burial ground to the trustees of said town
ships. The trustees of Monroe township and the trustees of Butler town
ship desire to purchase this cemetery." 

You inquire whether or not said township trustees have the authority to 
purchase said cemetery? 

In reply permit me to say that section 3773-1 R. S., provides: 
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"'Whenever any public burying-ground is located on or near a town
ship line, and is uEed by the people of two or more townships for bury
ing purposes, the title of v:hich is vested in any religious or benevolent 
society, such religious or benevolent society, or the trustees thereof, 
may convey the same to the trustees of such townships so using the 
same, and their &cccessors in office, jointly; and the trustees of such 
townships shall accept the same and shall jointly take possession of the 
same, and take care and keep the same in repair, as required as to pub
lic burial grounds in and belonging to the respective townships, and 
eaPh township shall bear an equal share of the expenses thereof; and 
the trustees of each township shall levy needful taxes in that behalf, 
not exceeding in any one year more than one-fourth of one per cent." 
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Assuming that the cemetery is now owned by a religious or benevolent 
society, it is my opinion that the, above section gives authority to the trustees 
of the townships in both cou~ties to purchase the cemetery and to provide for 
the care of the same by taxation as therein provided. 

Yours very truly, 
u. G. DEX~IAX, 

Attorney General. 

NATURAL GAS C0:\1PAXY-::.\1ETER REXT. 

Jiun icipal council, prior to a;,lcndmcilt of sectio,! 3556 R. S. 99 0. L. 471, 
might authorize natural gas company to charge meter rent ana fix such 
rental u:ithin municipality,· in tlle absence of such regulation, no meter rel!t 
may ue e.racterl by such compaily. 

February 2nd, 1909. 

Ho.x. \YILLLDI ::.\LUTET, Prose('ttting Atfnn1ey, Carrollton, Ohio. 
DE.i.R Sm:-You ask whether section 3556 R. S. applies to natural gas com

panies, and you also inquire whether section 2478 'R. S., or section 3556 R. S. 
applie;:; to the provision of a Carrollton natural gas ordinance that "the gas 
company shall have the right to arlopt some standard make of gas meters to 
be user! by the patrons in consumption of gas, and shall furnish the same to 
the consumers by said consumers paying a reasonable rental therefor or pur
chasing the same at a reasonable price to be fixed by the company and council." 

Section :l33G, as amended by the act approved ::.\lay 9, 1908, (99 0. L. 471), 
provides that: 

"The provisions in this section shall apply to all gas companies, 
supplying the public with either natural or artificial· gas." 

Although this section, as it stood prior to this amendment, was enacted 
( 64 0. L. 39) at a time when natural gas was' not used in Ohio for illumination 
and othE'r pnrposE's, yet the reasoning of the courts in such recent cases 'lS 

Cline v. the c·ity of Springfield, 7 N. P. 626, the city of Toledo v. Natural Gaa 
company, ;; C. C. 557, and Chillicothe v. Logan Xatural Gas & Fuel company, 8 
N. P. SS, in construing sees. 2478 and 2479 R. S., would seem to extend the pro
visions of :l:iiifi even prior to the above amendment so as to include natural gas 
companies. 
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- I understand that the natural gas ordinance cited by you was passed by the 
council of Carrollton prior to the amendment of sec. 3556 (99 0. L. 471). Since 
sec. 2478, which gives councils the right to regulate and fix the price for rent 
of meters as contained in ·the acts of 98 0. L. 170, 97 0. L. 114, 86 0. L. 62, etc., 
is later in point of time than sec. 3556, as found in 64 0. L. 69, and since the 
provisions: of sec. 2478, as to rent of meters, is special in its nature, such later 
special provision would prevail over the earlier general provision of 3556 that 
"no gas company shall have the right to charge rent for meters." The council, 
therefore, has the right, under the terms of the ·ordinance passed prior to May 
9, 1908, to regulate and fix the rental price of meters. However, until council 
does so fix such price (the company having no authority either under the law 
or under its ordinance to act in this matter), the provision of sec. 3556 that 
"no company shall have the right to charge rent for meters" will prevail, and 
the company can charge no rental for meters. 

Very truly yours, 
u. G. DE:'OIAX, 

Attorney General. 

COMMISSIONERS-LEGAL COUNSEL MAY NOT BE EMPLOYED BY, WITH
OUT WRITTEN REQUEST OF PROSECUTIN<f ·ATTORNEY. 

February 16th, 1909. 

HoN. JOHN F. MAHER, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-Your communication ·of February 11th is received, in which 

you inquire as to the authority of county commissioners, under section 845 
R. S., as amended 99 0. L. 388, to employ legal counsel without the written re
quest of a prosecuting attorney. In reply I beg to say section 845 as amended 
is in part, as follows: 

"W'henever, upon the written request of the prosecuting attorney, 
the board of county commissioners of any county deems it advisable, 
it may employ legal counsel and the necessary assistants upon such 
terms as it may deem for the best interests of the county, for the per
formance of the duties herein enumerated." 

The above quoted section only authorizes the·county commissioners to em
ploy legal counsel upon the written request of the prosecuting attorney. It fol
lows, therefore, that the county commissioners are without authority to1 employ 
legal counsel, as provided in said section, until a written request for such em
ployment is first made by the prosecuting attorney. 

Very truly yours, 
u. G. DEX::IIAX, 

Attorney General. 

TOWNSHIP TRUSTEE-RESIDENCE IN TOWNSHIP OTHER THAN ONE 
FR0:\1. WHICH ELECTED. 

March 29th, 1909. 

Hox. JoHx F. MAHER, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-Your communication is received in which you submit for the 

opinion of this department thereon the following question: 
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A citizen of Brown township, Darke county, was duly elected and 
qualified trustee for said township. After entering upon the discharge 
of his duties as such trustee in said township he removed to a neigh
boring township, taking up his residence therein with intent to remain 
permanently in his new location. He assel"ts his right to continue in 
his official capacity as trustee in the township of Brown from which he 
moved. Can he le!'.ally do this? 
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In reply thereto I assume from your inquiry that the legal residence of this 
trustee is established in a township other than Brown. Section ·1441 Revised 
Statutes provides that township officers shali be elected by the electors of such 
township. Section 1412 Revised Statutes provides that the term thereof, justices 
of the peace excepted, shall be for a term of two years. Section 1448a Revised 
Statutes provides: 

"Before entering upon the discharge of his duties each township 
trustee elected " * * shall give to the state of Ohio, for the use of 
the township a bond with at least two sureties who shall be residents ot 
the same township toith the trustee, in the sum of $500, payable as above 
mentioned * * " " 

From these sections it seems clear to me that the rem()Val of the legal 
residence of this trust.ee to a township other than Brown township disqualifiea 
such trustee from further performing the duties of his said office in Brown 
township, and creates <' vacancy in said township in the office of trustee, which 
vacancy should be filled in accordance with the provisions of section 1452 Re· 
vised Statutes in such case made and provided. 

Very truly yours, 
u. G. DENMAN, 

Attorney General. 

BONDS-ISSUE OF BY COUNTY COMMISSIONER UNDER SECTION 2834a 
TO TAKE UP OUTSTANDING INDEBTEDNESS OF.COUNTY. 

Oounty commissioners may not issue bonds twice under section 2834a R. S. 
to pay outstancZing indebtedness Khich has been causecZ by maximum levy al· 
lowecZ by law being insutficient to meet necessary expenses. 

April 1st, 1909. 

Hox. C. C. W. )iAYLoR. Prosecuting·A.ttorney, Jfanchester, Ohio. 
DEAR Sm:-I desire to acknowledge the receipt of your letter in which you 

state that the maximum county levy allowed by law has not produced 'sufficient 
revenue to meet the necessary expenses of your county from time to time; that 
various claims have been allowed and warrants drawn on the general account 
of the county and are now outstanding in the amount of thirteen to fourteen 
thousand dollars and not paid for lack of funds in "county account." You 
further stat~ that a similar condition existed in your county in 1904 when, under 
favor of section 2834a Revised Statutes, your county commissioners issued 
bonds for the amount of the indebtedness at that time, to-wit: $13,500. You 
now inquire if your county commissioners may again avail themselves of said 
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section 2834a and issue bonds on which to realize the amount of the present 
deficit of approxima~ely $14,000 which has been incurred in excess of the rev
enue derived from the maximum levy allowed by law for the county fund since 
1904. 

Your inquiry raises the question as to whether such act on the part of 
your commissioners will not be in effect increasing the indebtedness of the 
county within the meaning of the act? 

Section 2834a Revised Statutes provides that: 

"The * * "' commissioners of any county, for the purpose of ex· 
tending the time of paying an indebtedness, which, from its limits of 
taxation such county is unable to pay at maturity, shall have power to 
borrow money or to issue bonds of such * * * county so as to change 
but not to increase the indebtedness, in such amounts and for such 
length of time and at such. rate of interest as the commissioners may 
deem proper, not to exceed the rate of six per centum per annum payable 
annually or semi-annually. "' * * * * And for the payment of the 
bonds issued under this section * * * the county commissioners shall 
levy a tax, in addition to the amount otherwise authorized every year 
during the period the bonds have to run sufficient in amount to pay the 
accruing interest and the bonds as they mature." 

The purpose of the act seems to be to permit a county in such condition 
as your county was in 1904, having general outstanding and unpaid accounts 
on which it is paying interest, to fund the indebtedness. It is known as result 
of experience that by permitting the county to issue bonds for this purpose the 
rate of interest on the bonds would be sufficiently less than the rate of interest 
of the ordinary outstanding indebtedness of the county to make an appreciable 
difference; and it seems to be the intent of the act that the county may be th'l 
beneficiary of this as y;ell as having its indebtedness funded. But your county 
did this in 1904. Your commissioners seem to have proceeded on the theory 
that they might repeat the issuing of such bonds as frequently as the accumu· 
lating excess of county liability might demand. The question then comes, is 
this not in fact and effect such increasing of the indebtedness of the county as 
the section itself -expressly prohibits? The property owners and taxpayers of 
your county are safeguarded by the provisions of section 2823 R. S., which places 
a limitation upon the rate of levy for taxes for county purposes. If, from time 
to time, your 'county commissioners can avail themselves of section 2834a and 
issue new bonds, then all that will be necessary for them to do in order to annul 
the salutary provision of said seo~ion 2823 R. S., is to incur county obligations 
in excess of the money levied from the legal tax levy and issue bonds for such 
excess. 

This power given to a board of commissioners, who may be unappreciative 
of the effect of an increasing bonded indebtedness, to be paid at a future date 
by the property owners of the county, would be hazardous to proper~y 'rights, 
and, in my opinion, contrary to both the letter and spirit of the statute directly 
under consideration, and all other Ohio law rela:ting to taxation. 

To prevent abuse of discretion in the expenditure of county funds by county 
commissioners the legislature wisely placed a limitation on the tax levy to be 
imposed for that purpose in section 2823 R. S. That this section of the statutes 
was in the mind of the legislature wl;len enacting section 2834a is" evident be
cause of the use of the phrase "so as to change but not to increase the indebted
ness." 
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A repetition of this character of bond issue with the power vested in the 
commissioners to ··zery u ta.r in addition to tlte auwullt utltencise autlwrh:cu 
every year during tltc period the bonds hare to rua sufficient in amount to pay 
the accruing interest aud tlte bu,zds a11 they mature,'' is "to increase the indebt
edness'' of the county. 

I am therefore of the opinion that, under the statement of facts as 'set forth 
in your inquiry, your commissioners have no legal authority to issue such fur
ther bonds as your inquiry suggests. 

Yours very truly, 
c. G. DES.:IIAX, 

Attorney General. 

TOW~SHIP TRL'STEE8-COU~TY Co:\1:.\IISSIO~ERS-GRADE CROSSI~G. 

Tozcnship trustees and commissioners neea not be joinea in petition to es
tablish grade crossing at point where road established by commissioners and 
opened by trustees is to cross railroad track. 

February 17th, 1909. 

Hox. F. ::.\1. PARsoxs, Prosecuting Attorney, JlcConnellsville, Ohio. 
DEAl~ SIR:-1 have received your communication in which you submit the 

following inquiry: 

Should township trustees and county commissioners be joined as 
plaintiff in a petition to establish a grade crossing at a poill't where a 
road established by the county commissioners, and opened by the trus
tees, is to cross a 1·ailroad track? 

In reply I beg to say section 3337-17m of the Revised Statutes is in part 
as follows: 

"A petition shall be presenteu by the board desiring such construc
tion to the court of common pleas of the county within which said 
crossing is situated upon ten days' notice to the corporation owning 
said railroad, * "' * and setting forth the reasons that are supposed 
to make the same necessary or desirable; and the court of common 
pleas shall thereupon have jurisdiction of the parties and the subject 
mat:.:er of the petition, and may proceed summarily or otherwise, and 
upon SU<'h notice as it shall deem sufficient to examine the matter, 
either by evidence, by reference to a master commissioner or otherwise, 
and if satisfied that such construction is reasonably required to accom
modate the public " * " it shall mal{e an order or orders permitting 
such crossing or graue .to be established." 

From your statement of facts I assume that the duty is enjoined upon the 
township trustees to open up the road. This being true, under the above quo-ted 
provisions of section 3337-17,;z, I am of the opinion that it is not necessary for 
the county commissioners to join in said petition. 

I am further of the opinion that the expense of constructing said rrossing 
and approaclws thereto '<lhould be paid as provided in section :l337-3 R. S. 

Yours very truly, 
c. G. DL:"DL\X, 

Attorney General. 
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BOARD OF EDUCATION IN SCHOOL DISTRICTS CONTAINING 'ONE BANK 
-COMPETITIVE BIDDING FOR FUNDS BY BANKS CONVENIENTLY 
LOCATED. 

February 26th, 1909. 

Hox. HARRY C. Puan, Prosecuting Attorney, Zanesville, Ohio. 
DEAR Sm:-I have received your communication under date of February 

24th, in which you submit the following inquiry: 

Under the provisions ·Of section 3968 R. S., may a board of educa
tion in a school district containing but one bank rtesignate that bank 
as a depository for school funds without bringing other banks outside 
the school district into competitive bidding with it? 

In reply I beg to say section 3968 R. S. is, in part, as follows: 

"In all school districts containing less than two banks the board 
of education may, after the adoption of the resolution providing for 
the deposit of its funds, enter into a contract with one or more banks 
that are conveniently located and offer the highest rate of interest, 
which shall in no case be less than 2 per cent., for the full time the 
funds, or any part thereof, are on depo'Sit, and said bank or banks shall 
give good and sufficient bond of some approved guaranty company in 
a sum at least equal to the amount deposited, etc." 

The above quoted provision of section 3968 R. S. authorizes the board of 
education in school districts having but one bank to award contracts based upon 
competitive bids to one or more banks convenierutly loc'ated, providing, how
ever, that the contract shall be given to the bank or banks! offering the highest 
rate of interest. While the language used in this provision is not mandatory in 
form, yet from a consideration of the entire section I am of the opinion that 
the word "may," as used therein, should be construed to mean "shall" ·for the 
reason that it is clearly the policy of the law in creating depositaries for school 
funds to base the contracts for the same upon competitive bids. 

I am, therefore, of the opinion that in school districts containing but one 
bank the board of education is required to submit proposals for competitive 
bids to such banks as are conveniently located and designate as depositaries 
such bank or banks as offer the highest rate of interest. 

Very truly yours, 

BLIND-RELIEF FOR NEEDY. 

u. G. DEX::IrAX, 

Attorney General. 

Blina woman who has children required, by law to support her ana are able 
to do so, is not entitled, to relief. 

March 15th, 1909. 

Hox. HARRY C. Pcan, Prosecuting Attorney, Zanesville, Ohio. 
DEAR SIR:-Your communication is received in which you submit for the 

opinion of this office the following inquiry: 
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Is an indigent blind person living with her son entitled to an allow
ance under the act to provide relief for the needy blind, when the son 
is a motorman on the street car, earning from fifty to sixty dollars a 
month, is buying a home and paying for the same, and has two chil
dren living at home whom he is educating in music? 

505 

Replying thereto I beg to say that section 2 of "an act to provide for the 
relief of needy blind," as found on page 256, 99 0. L., provides that: 

"A needy blind person shall be construed to mean any person of 
either sex who, by reason of loss of eyesight, is unable to provide him
self with the necessities of life; who has not sufficient means of his 
own to maintain himself, and who, unless relieved as authorized by 
this act, would become a charge upon the public or upon those not re
quired by law to support him."' 

The blind commission of your county should first determine whether this 
applicant for relief is such a "needy blind person" as described in this section. 
If the commission finds that such person applying for relief has living chil
dren not inrligent themselves it should, before granting relief, ascertain if such 
child or children are not required under section 7017-3 to support the parent. 
Said section 7017-3 provides that: 

"Any adult person, a resident of this state, having a parent within 
this state, said parent being destitute of means of subsistence and 
unable either by reason of old age, infirmity or illness to support him
self or herself, who is possessed of, or able to earn means sufficient to 
provide such parent with necessary shelter, food, care and clothing, 
and neglects or refuses so to do, shall, upon conviction, be imprisoned 
in a jail or in a workhouse at hard labor, for not more than one year 
nor less than three months." 

It was not the legislative intent in the enactment of this act to provide 
for the relief of the needy blind nor of said section 7017-3 that any child of a 
destitute, infirm or aged parent should be buying a home and giving his chil
dren special educational advantages, leaving his indigent mother to become a 
county charge. The making of an allowance to this applicant will depend upon 
her not having a child required by law to support her. This is a question of 
fact to be determined in each instance by the commission. 

Your inquiry leaves me to assume that this applicant is a resident of this 
state and has been a resident of your county for one year. 

Yours very truly, 
u. G. DEX:IfAX, 

Attorney General. 

PROSECUTING ATTORNEY-DUTIES OF. 

Prosecuting attorney must, 1cithout additional compensation, prosecute ana 
defend ciril actions and act as legal adviser for county commissioners, township 
trustees an(/ boards of eclucation, excepting those of city school districts; he 
need nut appear in probate court in inquests of lunacy. 

February 13th, 1909. 

Hox. R. H. PA1TITIX, Prosecuting Attorney, Chardon, Ohio. 
DF.\R Sm:-Your communication is received in which you submit the fol· 

lowing inquiries: 
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"1. As prosecuting attorney am I compelled by law to prosecute 
or defend civil actions for township trustees or school boards without 
compensation? 

"2. Am I required to defend county commissioners in civil actions 
at law in which they are made parties without compensation? 

"3. Is it a part of my duty to prosecute proceedings in lunacy in 
the probate court, and if so am I entitled to charge the persons inter
ested for so doing?" 

In reply thereto I beg to refer you, in answer to your first two inquiries, 
to sections 1274 and 3977 of the Revised Statutes. Sec. 1274 makes the prosecut
ing attorney the legal adviser of the county commissioners and all other ·county 
officers, and also requires him to perform all the duties and services required to 
be performed by legal counsel under sec. 845 of the Revised Statutes. Said sec
tions also require him to be the legal adviser for the township officers and fur
ther provide that no county or township officer shall have authority to employ 
any other counsel or attorney-at-law at the expense of the county except on the 
order of the county commissioners or township trustees, according as the ser
vices engaged are to be rendered for a county or township board or officer. 

Section 3977 of the Revised Statutes makes it the duty of the prosecuting 
attorney to give leg'al advice to all boards of education in the county in which 
he is serving, except in city school districts, and further provides that he shall 
be fhe legal counsel of said boards or the officers thereof in all civil actions 
brought by or against them and shall conduct the same in his official capacity. 

It follows, therefore, that all of the services embraced in your first two 
inquiries are official duties to be performed by you without additional compen
sation to your regular salary provided by law. 

In reply to your third inquiry I desire to say inquests of lunacy in the 
probate court are held under the provisions of section 702 and succeeding sec
tions of the Revised Statutes, and in the procedure there provided no duty 
devolves upon the prosecuting attorney. I am, therefore, of the opinion that 
you are not required officially to attend upon the probate court in proceedings 
in lunacy. Yours very truly, 

u. G. DEX:llAX, 
Attorney General. 

BOYS' INDUSTRIAL SCHOOL---ACCOUNT AGAINST GEAUGA COUNTY. 

:\larch 6th, 1909. 

Hox. R. H. PATCHIX, Prosecuting Attorney, Charclon, Ohio. 
DEAR Sm:-Your communication is received in which you request an opin

ion of this department. as to whether the enclosed account of the Boys' Indus
trial School against Geauga county is in compliance with section 632 Revised 
Statutes. 

Replying thereto I beg to say that section 632 of the Revised Statutes pro
vides that: 

"If there be a failure in any case to p'ay incidental expenses, or 
furnish the necessary clothing, the steward or other financial officer of 
the institution is hereby authorized to pay such expenses, and furnish 
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the requisite clothing, and pay for the same out of the appropriation 
for the current expenses of the institution, keeping and repuding a sep
arate account of the saille. The account so drau;n up, signed by such 
officer, countersigned by the superintendent, and sealed with the seal 
of the institution, etc." 

.:JOi' 

The copy of the form of account used by said institution, as enclosed, would 
be a reasonable compliance with the provisions of this section, but in case a 
county should feel that it was being overcharged for the incidental expenses 
and necessary clothin;; of an inmate in said school, I am of the opinion that 
under the language of said section, to-wit,"keeping and reporting a separate ac
count of the same," the county would be entitled to an itemized report of the 
expenditures in favor of such child. 

Yours very truly, 
u. G. DEX::IL\X, 

Attorney General. 

CORONER-POWER OF TO HOLD INQUEST, UNDER FACTS OF CERTAIN 
CASE. 

January 20th, 1909. 

Hox. FRAXK J. RocKWELL, Prosecuting Attorney Akron, Ohio. 
DE.\R Sm:-Your communication of January 14th is received in which you 

submit the following statement of facts, together with a request for an opinion 
thereon: 

On December 16th, 1908, at nine o'clock P. ::\L, ::\lilo S. Williams, 30 years of 
agP, a resident of the city of Akron, alighted from a north-bound street car at 
a regular crossing, on Howard street in the city of Akron, and proceeded around 
the rear end of said car, and was about to step upon and across an adjacent 
track, whereupon he was strucl' by a south-bound car, receiving injuries on the 
head and body; as a result of which injuries, he died at the Akron city hospital 
on Saturday, December 19th at ten o'cloclr A. ::\1. The county coroner, Dr. H. S. 
Davidson, made an examination of the body on December 22nd, and afterwards, 
on December 28th, held an inquest, at which said inquest several witnesses 
were examined. and th8 coroner made a finding, in which finding it was held that 
the street car company was not liable for the death. The coroner has sub
mitted his cost bill for holding such inquest to the county commissioners. Query: 
Under the above statement of facts, was the coroner authorized to hold the in
·1ucst., and should the county commissioners allow the cost bill? 

In reply I beg to say the duties of a coroner, relative to the holding of in
quests, are prescribed in section 1221 of the Revised Statutes. Said section is in 
part as follows: 

"V.'hen information is given to any coroner that the body of a per
son whose death is supposed to have been caused by violence, has been 
found within his county, he shall appear forthwith at the place where 
such body is, !>hall igsue subpoenas for such witnesses as he deems nee· 
essary, and administer to them the usual oath, and proceed to inquire 
how the der~eased came to his death, if by violence from any other per
son or persons, lJy whom, whether as principals or accessories before or 
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after the fact, together with all the circumstances relating thereto; the 
testimony of the witnesses shall be reduced to writing, by them respec
tively subscribed, except when stenographically reported by the official 
stenographer of the coroner, and with the finding and recognizances 
hereinafter mentioned, if any, shall be by the coroner returned to the 
clerk of the court of common pleas· of the county, and he shall, if he 
deem it necessary, cause the witnesses attending as aforesaid, to enter 
into recognizance, in such sum as may be proper, for their appearance 
at the succeeding term of the court of common pleas of the county, to 
give testimony concerning the matter aforesaid." 

The supreme court in the case of State ex rei Brown v. Bellows, 62 0. S. 
307, in passing upon the duties of the coroner under the above provisions of sec
tion 1221, held that it is the duty of the coroner to hold an inquest and perform 
the other duties enjoined upon him by said section whenever a dead body is 
found within his county, and he knows, or may reasonably believe, that death 
was caused by unlawful means, and that for the services rendered in holding 
such inquest he i~ entitled to the compensation provided by the statutes. 

The court also say: "that a body 'is found' within the county when it is 
ascertained by any means th'at it is within the county." 

Under the court's decision, in this case, the question to be determined is, 
did the coroner at the time he held the inquest know or have reasonable belief 
that the death was caused by unlawful means? 

From the statement of facts it appears that the deceased, after alighting 
from a north-bound car, at a regular crossing on Howard street in the city of 
Akron, proceeded around the rear end of said car and was about to step upon 
and across an adjacent track when he was struck by a south-bound car receiv
ing injuries, from which injuries he afterwards died. In addition to these facts 
the coroner a!Ro had information that the south-bound car which struck the 
deceased was moving at an undue rate of speed, and upon this information the 
inquest was held. 

The question of criminal negligence on the part of the motorman operating 
the street car, and contributory negligence on the part of the deceased both enter 
into the determination of the question as to whether or not the death was caused 
by unlawful means, and certainly the coroner could not have known in advance 
of the inquest what the real facts were. 

In my judgmnt, the information that the coroner. had, as above set forth, 
was a reasonable ground for the belief that the deceased came by his death un
lawfully and that he was warranted in holding the inquest. 

I am therefore, of the opinion that the cost bill, if in accordance with the 
fees prescribed by law, should be allowed and paid. 

Yours very truly, 
U. G. DE:CIIAX, 

Attorney General. 
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SCHOOL ATTEXDED BY PCPILS LIVI:::-;G 1:::-;- ADJOI::-..1:::-;-G DISTRICT
:::-;oTICE TO ADJOIXIXG DISTRICT. 

Boards of erlur·ation cannot collect tuition for attenrlance cf pupils liring 
iii arljoining clistrict until after notice of attendance of same is giren to board 
of rlisti"ict 1rl1ere pupils reside. 

::\larch 23rd, 1909. 

Hox. E. C. S.\YLES. Prusecuting Attorney. Fremont. Ohio. 
DE.\H Srn:-Your communication is received in which you submit for the 

opinion of this department thereon the following inquiry: 

A school in one of our school districts in Scott township, this 
county. is being attended by scholars living in the adjoining district in 
Seneca county, more than one and one-half milEs from the school in 
this district and Jess than that distance from the school which they 
are attending. They have attended this school for the past five years 
and no tuition has be<n paid for such attendance. One year ago the 
school board in the district where they are attending, notified the school 
boa~d in the district in which they reside that they were indebted for 
tuition for the five years mentioned. The school board refused to pay 
the tuition accruing before the notification of attendance, on the ground 
that under section 4033a of the Revised Statutes they were not obliged 
to pay any tuition except that accruing after the notification of attend· 
ance. Does this statute exempt the school board from paying the 
tuition arrruing hefore the notification of attendance? 

Replying thereto. I beg to say that section 4022a Revis2d Statutes contains 
the law governing such cases as you present. H gives pupils living more 
than one and one-half miles from the school to which they are assigned in the 
clistriet in which they live the right, without olJtaining the consent of the board 
of education of the district where they reside, to attend a nearer school in 
the same district, or if there be no nearer school in said district they may 
attend the nearest school in another district, in all grades below the high school, 
and in sueh case the board of education of the district in which they reside shall 
he compelled to pay the tuition of such pupils without an agreement to that 
effect. but the board of education shall not collect tuition for attendance as 
prot·irlecl 11erein until after notice of such attendance shall have been given to 
the board of eclucation of the district where the pupils reside. 

Applying well-established rules for the construction of statutory law to 
this section, the conclusion is reached that the board of education shall not 
collect tuition for attendance as provided in said section until after notice of 
such attendanee is given to the board of education of the district where the 
pupils reside, and I so hold. 

Yours vEry truly, 
U. G. DEX,rA~. 

Attorney Gtmeral. 



510 AXXL.\L REPORT 

COUNTY CO:\IMISSIONERS-CONTRACT WITH WORKHO"CSE--)IA YOR 
SENTENCING PRISONERS, TO, AT COUNTY'S EXPENSE. 

·where contract is made with workhouse by county commissioners tor re
ceipt of prisoners, mayor ot city must not send prisoners to the same tor viola
tion of ordinances at county's expense. 

March 19th, 1909. 

Hox. D. T. SnrPsox, Prosecuting Attorney, Millersburg, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

The board of county commissioners of Holm£s county made a 
contract with the workhouse at Columbus for the receipt of prisoners 
sentenced thereto. The marshal arrested six men for being on a car 
of the Cleveland, Akron & Columbus Railway and took them before 
the mayor, where they were fined and sent to the worl;:house at Coltnn
bus. A bill of costs for $106.40 was presented to the county commis
sioners. The commissioners were advised by the prosecuting attorney 
that the bill was not a proper claim against the county, but should be 
paid by the municipality. 

Query: Should said bill be paid by the county or municipality? 

In reply I beg to say section 6801a Revised Statutes is in part as follows: 

"It shall ba competent for the commissioners of any county or 
the council of any municipality, wherein there is no workhouse, to 
agree with the city council, or other authority having control of the 
workhouse of any city in any other county, or with the board of dis
trict workhouses having a workhouse, upon terms and conditions upon 
which persons convicted of misdemeanors or of the violation of any 
ordinances of such municipality * * "' * may be received into such 
workhouse under sentence of such court or magistrate." 

Under the provisions of said section as ,above quoted the counLy commis
sioners have authority to make a contract with a workhouse outside of their 
county wherein prisoners may be sentenced upon conviction for misdemeanors. 
The council of a municipality is also authorized to make such a contract for 
the receipt of prisoners convicted for violation of ordinances. 

I am not informed from your letter whether or not the six men sentenced 
to the workhouse by the mayor were convicted under an ordinance or a state 
law. If the conviction was had under an ordinance the mayor was without 
authority to sentence them to the Columbus workhouse until after the council 
of the municipality,' had entered into a contract. If the conviction was had 
under a state law the mayor had the power to impose a sentence and the costs 
should be paid by the county. 

Yours very truly, 
U. G. DEx~rAX, 

Attorney General. 
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COL'XTY RECO::tDER-FEES-IXDEXES. 

County ,·ewrrlet may ;nt retain for his ozcn 11se c:oillpe,lsation for mald11!1 
i;zdc.z·es 1111rler r·ontract 1ritlt county com;,zissioners, payable after date when 
COil-tty salary la1c beca;,;e e[ftctire; entitled to clerl• llire for sen;ices made 
necessary by such co;ztract. 

January 8th, 1909. 

Hox. J. "'· S)IITn, Prosecuting Attorney, Uttazca, Ohio. 
DE.\R SIR:-Your communication is received in which you submit the fol

lowing inquiry: 
On August 4th, 1906, Frank Gmeiner, county recorder, entered into a con

tract with Putnam county, Ohio, through its board of commissioner!', to make 
certain indexes as provided for by s~ction 1154 of the Revised Statutes. The 
county officers' salary law became effective January 1st, 1907. :\lr. Gmeiner 
has drawn money on this contract from time to time, both before and after 
said date. N"o part of said money drawn by him since the salary law went effect 
has been paid into the county treasury to the credit of the recorder's fee fund. 
1\Ir. Gmeiner has now presented another bill to the county commissioners for 
work done under this contract. Query: Is it the duty of the county commis
sioners to allow this bill for work done under said contract, notwithstanding 
the fact that l\Ir. Gmeiner intends to retain the money instead of covering it 
into the county treasury? 

In reply I beg to say, under the prov1s10ns of the county officers' salary 
law the county recorder is entitled to receive for his personal use all money 
due for services rendered under said contract prior to January 1st, 1907, ·when 
the county officers' salary law became effective. He is also entitled to receive 
payment for all services rendered upon said contract since the enforcement 
of the salary law, but is reqnired to turn the same into the county treasury 
to the credit of the recorder's fee fund. ::.\ir. Gmeiner, however, is entitled to 
an allowance from the county commissicn('rs, to be paid out of the recorder's 
fee fund, from which clerk hire may be paid for services rendered under saitl 
contract. Should the county recorder fail to turn the money received upon said 
contract since the salary law went into effect into the county treasury to the 
credit of the fee fund, suit may be brought against him by the prosecuting at
torm•y fo:- the rceovery of the Rame. I do not believe that the county commis· 
sioners are authorized to refuse payments upon said contract solely upon the 
gronncl of the belief that the recorder will not perform his legal duty in turn
ing tlif' money, when received, into the county trrasnry. In my judgment, the 
thing to do is for the county commissioners to pay the bills and then jnstruct 
the prosE>rnting attorney to see that the money is cov:ored into the treasury. 

Yours very truly, 
u. G. DE:'D1AX, 

Attorney Ge;1eral. 

COL'XTY C0:\1:.\IISSIONERS-TRAVELTN"G EXPENSES OF. 

:\larch 9th, 1909. 

Hox . .T. ·w. S)IITII, Prosecuting Attorney, Ottau;a, Ohio. 
DL.\R Sm:-Your communication is received in which you suhmit the fol· 

lowing inquiry: 
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"May county commissioners receive expenses under section 897-5 
Revised Statutes, in addition to the compensation fixed by section 897 
Revised Statutes?" 

In reply I beg to say section 897 R. S., as amended ( 97 0. L. 254), renders 
void the provision for traveling expenses, as provided in section 897 R. s., 
for the reason that said section 897-5 does not authorize the payment of ex
penses to county commissioners in counties where the compensation of said 
commissioners is fixed by a stated salary; and under section 987, as now 
amended, all county commissioners are compensated by a fixed salary. 

Very truly yours, 
U. G. DE:'\:\IAX, 

Attorney General. 

COUNTY COMMISSIONN,'1S-REWARD F'OR ESCAPED IN:\IATE OF 
ASYLUM. 

Oounty commissioners may not offer rt;:ward fo1" captw·e' of one indicted 
for murder and before trial found to be insane and co1nmittea to asylnm from 
which place, he escaped. 

March 19th, 1909. 

Hox. PHIL B. S::o.rYTHE, Prosecuting Attorney, Newark, Oh.io. 
DEAR Sm:-Your communication is received in which you submit, for the 

opinion of this department thereon, the following inquiry: 

At the September.._term, 1908, of the common pleas court of this 
(Licking) county, a man named Terwilliger was indicted for murder. 
Afterwards, at the same term, under sections 7240-7243, a jury was 
empanneled to try the question of his sanity, and he was found to be 
insane and ordered committed to the hospital for the insane at Coltim
bus. He remained in the asylum some time and then escaped. This 
man was never declared to be sane by the hospital authorities, and 
never returned to the jurisdiction of the Licking county officials. The 
question now is, have the commissioners of this county authority to 
offer a reward for his capture? 

The answer to your inquiry depends upon the authority vested in the 
county commissioners by section 918 R. S., which provides that 

"the county commissioners, may, when they deeru the same expedient, 
offer such rewards as in their judgment the nature of the case re
quires, for the detection or apprehension of any person charged with 
or convicted of a felony, and pay the same on the conviction of such 
person, together with all other necessary expenses, not otherwise pro
vided for by Jaw, incurred in making such detection or apprehension, 
out of the county treasury." 

It is true that the escaped inmate of the institution is still insane in con
templation of law, and is still a criminal, regardless of his mental condition. 
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as is clear under sections 7240-7243 R. S. above referred to. But before the 
commissioners would be authorized to pay such reward this insane person would 
have to be declared sane by the hospital authorities, which may never be, and 
later convicted in Licking county. 

While the discretion given the commissioners by section 918 R. S. is wide 
in its scope, it should not be construed as warranting an expenditure of the 
county's money for the apprehension of a person who cannot be tried in his 
present condition, and which trial is contingent wholly upon his recovery and 
proper discharge from the hospital for the insane. 

I am, therefore, of the opinion that the commissioners of Licking county 
have not legal authority to offer reward for the detection or apprehension of 
Terwilliger. 

Very truly yours, 
U. G. DEX::UAX, 

Attorney General. 

BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC OFFICES-EX
AMINATION OF TOWNSHIP OFFICES~ PROSECUTING ATTORI'I.'EY 
MUST ENFORCE FINDINGS. 

February 13th, 1909. 

Hox. ScoTT STAHL, Prosecuting Attorney, Port Clinton, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

The bureau of inspection and supervision of public offices has made 
an examination of the various offices of Salem township, Ottawa county, 
said examination disclosing that :l\1. Herring and A. H. Suhrbier had 
drawn fees illegally from the township treasury in the following 
amounts respectively: $8.50 and $58.00. W. G. Franck, a taxpayer, has 
made a written demand upon me to bring suit against said trustees for 
said amounts. No report of the examination as made by the bureau of 
inspection and supervision of public offices has been filed with me, as 
provided in section 8 of the act creating said bureau. 

Query: Is it my duty as prosecuting attorney to institute the 
suits demanded by said taxpayer? 

In reply I beg to say section 8 of the act creating the bureau of inspection 
and supervision of public offices requires "the proper legal authority of the 
taxing district" in which the examination is made "to take prompt and efficient 
legal action by civil process to carry into effect the findings of ;any such ex
amination or to prosecute the same to a final conclusion." 

In as much as the prosecuting attorney is by law the legal adviser of town
ship officers, I am of the opinion that he is the "proper legal authority upon 
whom the duty devolves" to "carry into effect the findings" resulting from an 
examination of the offices of a civil township. 

Under the law the bureau ,should have filed a copy of their report with 
you. Their failure to do so may have been an oversight. I suggest that you 
call their attention to the delinquency. 

You also inquire as to the style of the action to be brought against said 
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trustees. The form usually adopted, and in my judgment the correct one, is to 
bring the action in the name of the state of Ohio for the benefit or on behalf 
of the taxing district entitled to recover. In this instance I would adopt this 
caption: "The State of Ohio on the Relation of Scott Stahl, Prosecuting Attor
ney of Ottawa County, for the Benefit of Salem Township, v. ::.\1. Herring and 
A. H. Suhrbier." 

Yours very truly, 
U. G. DEX~!AX, 

Attorney General. 

BLIND RELIEF-CITIZENSHIP-RESIDENCE. 

February 17th, 1909. 

Hox. EDWARD S. STEPHExs, Prosecuting Attorney, Sandusky, Ohio. 
DEAR Sm:-I have received your communication in which you submit the 

following inquiry: 

Under the provisions of the law providing relief for worthy blind 
are blind persons who have been residents of the state and county 
during the time required in said law, but who are not citizens, entitled 
to the relief therein provided? 

In reply I beg to say section 3 of said act is as follows: 

"The said blind persons must be bona fide residents of the state 
of Ohio for five years, and of their respective county one year. Under 
no condition or circumstances shall the said beneficiary lose his or her 
benefits or residents by or through removal to any home or institution 
for the blind not maintained by the state or county." 

It will be observed that the above section provides that the applicant for 
relief must be a bona {iae resident of the state for five years, and of the county 
one year, but contains no requirement that he shall be a citizen. 

I am therefore of the opinion that unnaturalized persons, who come within 
the other requirements of the law are entitled to receive the benefits herein 
provided. 

Very truly yours, 
U. G. DENMAN, 
Attorney General. 

TOWNSHIP TRUSTEES AND VILLAGE COUNCIL POWER TO ERECT TOWN 
HALL-ISSUE OF BONDs-PROPERTY TO BE TAXED. 

Township trustees ana village council desiring to erect township hall must 
comply with provisions of section 1480a·l, 2, 3, even if sufficient funds are in 
treasury available tor purpose. 

Township trutees aesiring to erect halls in two villages in said township, 
but in different election precincts, must submit question to voters severally, but 
may be on same ballot ana at same election. 
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Township trustees may issue bonds tor aboJ:e purpose ana tax must be 
leJ:ied ''" all property in totrltS1tip. 

February 21th, 1909. 

Hox. J. R. STILLL'\G~, Prosecuting Attorney, Kenton, Ohio. 
Dr:.u: SJR:-Your communication is received in which you submit the fol· 

lowing inquiries: 

1. :.\lay the trustees of a township contract with the council of a 
village for the erection of a town hall without complying with the pro
visions of sections 1480a-1, 2, 3, provided that sufficient funds are in 
the treasury and available for that purpose? 

2. The board of trustees in a certain township desire to erect 
halls in each of two villages situated within said township, each vil
lage being in a different election precinct. In complying with the pro
visions of sections 1480a-1, 2, 3, should the question for the erection of 
the two halls be submitted as a whole or separately? 

3. Do sections 1480a and 1480a-4 authorize an issue of bonds? 
4. Under section 1479 may the question of the erection of two 

different town halls be voted on at the same time, and should the tax 
authorized to be levied by the trustees under said section be levied on 
the entire township or should the incorporated villages be excluded? 

In reply I beg to say: 
First: SePtion 1480a and section 1480a-1 to l!SOa-4, inclusive, provide a 

mdhod by which the electors of an incorporated village and the electors of the 
township may unite in the enlargement, improvement or erection of a public 
building. Xo authority is given the trustees of the township or the council of 
the village to take the initiativ2 in such contemplated improvement. 

Section 1480a-4 does provide, however, that the council of the village and 
the trustee of the township shall jointly tal{e such action as is necessary to 
carry out the contemplated improvement in the event that two-thirds of the 
electors of said village and township voting shall vote in favor of said im
provement. The fact that the money is already in the treasury, thereby making 
the levy of a tax unnecessary, does not, in my judgment, authorize the town
ship trustees to expend the same for such joint building until after the electors 
have so decided as herein provided. 

It follows therefore, that the provisions of the above cited sections must 
first be complied with before the township trustees will be authorized to con
tract with the village council for the erection of such public building. 

SePond: In my judgment the question for the erection of the two halls 
should be Rubmitted severally. I do not mean, however, that there should be 
two separate and distinct ballots, but that the question should be so submitted 
that the electorR may vote for or against one or both. 

Third: Section 1480a-4 authorizes the village council and township trustees 
to take Stl('h action as is necessary to carry out the improvement contrmplate!l. 
And section 28:J5 R. S. gives authority to both township trustees and village 
councils to isHue and sell bonds for the erection of public halls and public 
offices. 

Fourth: I see no rEason why the question of the erection of two town 
halls may not be submitted at one election, provided that the same opportunity 
is given the electors as is suggested in my answer to your second inquiry. 

:J::-.. \. n. 
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As to the question of the levying of the tax, said section 1479 provides that 
the "trustees shall levy the necessary tax" and it necessarily follows that such 
tax must be levied upon all of the property in the township. 

Yours very truly, 
u. G. DEX~HX, 
Attorney General. 

DELINQUENT PERSONAL TAXES. 

Failure to pay December half-tax within time fixed by law and resolutimt 
of county com1nissioners renders pe1·sonal tax tor entire year clelinquent, and 
penalty is computed on entire amount. 

January 8th, 1909. 

HoN. RICHARD H. SUTPHEX, Prosecuting Attorney, Defiance, Ohio. 
DEAn Sm:-Your communication is received in which you submit the fol

lowing inquiry: Under the provisions of H. B. No. 724 (99 Ohio Laws p. 435), 
where the payment of the December half of taxes on personal property has 
been extended by the county commissioners to January 20th, and the same has 
not been paid, and the whole amount of taxes for the current year thereby 
becomes due and delinquent, does the 5 per cent. penalty as provided in said 
bill, attach to the whole year's taxes? 

" In reply I beg to say section 1094, as amended by H. B. No. 724, as passed 
by the last general assembly, is as follows: 

"When one-half of the taxes, as aforesaid, charged against any 
entry, on a tax duplicate in the hands of a countyl .treasurer, is not 
paid on or before the 20th day of December next after the same has 
been so charged, or when the remainder of such taxes is not paid on or 
before the 20th day of June next thereafter, the county treasurer shall 
proceed to collect the same by distress or otherwise, together with a 
penalty of five per centum on the amount of taxes so delinquent, which 
penalty ,15hall be turned intO! the treasurer's fee fund, provided, how
ever, that the county commissioners of any county in the state shall 
have the power, by resolution spread upon their journal, to extend the 
time of payment oJ: taxes from June 20th! to July 20th of the same 
year and from December 20th to January 20th of any following year; 
but in all cases where such half of.any taxes, other than on real estate, 
has not been paid on the 20th day of December or on the 20th day of 
the following January, providing' the time has beEn so extended, the 
whole amount of taxes, other than on real estate, for the current year, 
so charged, shall be due and clelinquent, and shall be collected in the 
manner ana with 'the 1Jcnalty provided, in this section." 

· The above section designates all taxes delinquent that are due and not 
paid on the 20th day of December and on the 20th day of June, and provides 
a penalty of 5 per centum on taxes so delinquent. Said section, however, 
authorizes the .county commissioners, by proper resolution, to extend the time 
of payment of June taxes to July 20th and December taxes to January 20th, 
but further provides that where the December taxes on personal property are 
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not paid on January 20th, when the time is so extended, the whole amount of 
personal taxees for the current year become due and delinquent and shall be 
collected in the mannEr and with the penalty proYided in the section. 

The penalty attaches when taxes become delinquent and the whole year's 
personal tax becomes delinquent when the December half is not paid within 
the period of extension. It follows, therefore, that in the collection of delinquent 
personal taxes caused by the failure to pay the December half within the period 
of the extension, the penalty of 5 per cent. will also be collected on the whole 
amount of personal taxes charged for the current year. 

Very truly yours, 
u. G. DEX:lLI.X, 
Attorney General. 

BOARD OF EDUCATION-SALE OF BONDS. 

Board of education proceeding under section 3992 R. S., need not ask tor 
appointment of sinking fnnd trustees; bonds issned under such section need not 
be sold by competitive bidding, but such sale must be advertised. 

January 22nd, 1909. 

HoN. RICHARD H. SuTPHEX, Prosecuting Attorney, Defiance, Ohio. 
DEAR SIR:-Your communication of January 20th has been received. You 

submit the following inquiriEs: 

1. Should boards of education having no bonded indebtedness and 
proceeding under sections 3992 and 3993 of the Revised Statutes in 
selling bonds apply to the court for the appointment of a board of 
commissioners of the sinking fund. and after such appointment offer 
said bonds to such board? 

2. :\lay the board of education, proceeding under section 3992, sell 
the bonds at private sale without competitive bidding? 

In reply thereto permit me to say that section 3992 provides: 

"If a majority of the electors, voting on the proposition to issue 
bonds, shall vote in favor of said issue, the board shall be thereby 
authorized to issue bonds for the amount indicated by the vote provided 
for in section thirty-nine hundred and ninety-one, the issue and sale 
of Raid bonds to be provided for by a resolution fixing the amount of 
each bond, the length of time they shall run, the rate of interest they 
shall bear, and the time of sale which may be by competitive bidding 
at the discretion of the board; the bonds shall bear a rate of interest 
not to exceed six per cent. per annum payable semi-annually, shall be 
made payable within at least forty years from the date thereof, be num
bered consecutively, made paya!Jle to the bearer, bear date of the day 
of sale and he signed by the president and clerk of the board of educa
tion; the clerk of the board shall keep a record of the number, dati', 
amount, and the rate of interest of each bond sold, the amount received 
for the same, the name of the person to whom sold, and the time wbPn 
payable, which record shall be open to the inspection of the public at 
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all reasonable times; and the bonds so issued shall in no case be sold 
for a less sum than their par value, nor bear intErest until the pur
chase money for the same shall have been paid by the purchaser." 

Section 3993 provides: 

"'When an issue of bonds has been provided, for under sections 
thirty-nine hundred and ninety-one and thirty-nine hundred and ninety
two the board of education shall certify annually, to the county auditor 
or auditors as the case may require, a tax levy sufficient to pay said 
bonded indebtedness, as the same shall fall due together with accrued 
interest thereon; the county auditor or auditors shall p!aca said levy 
on the tax duplicate and it shall be collected and paid to the board of 
education in the same manner as other taxes are collected and paid. 
The tax levy provided for herein shall be in addition to the tax levy 
provided for under section thirty-nine hundred and fifty-nine and shall 
be kept in a separate fund by the board of education and. applied 
only to the payment of the bonds and interest for which it was levied." 

The Jaw relating to tha appointing of sinking fund trustees and their 
powers and duties is found in section 3970-1 to 3970-4 of the Revised Statutes. 

Section 3970-1 provides: 

"In any school district having a bonded indebtedness, for the pay
ment .of which together with interest, no provision has been made by a 
special tax levy for that particular purpose, it shall be the duty of the 
board of education of such district and such board shall annually, on 
or before the 31st day of August, set aside from its revenue a sum equal 
to not less than one-fortieth of said indebtedness together with a sum 
sufficient to pay the annual interest thereon. 

"The board of education of every district shall provide a sinking 
fund for the extinguishment of all its bonded indebtedness, which 
sinking fund shall be managed and controlled by a board of commis
sioners designated as the 'board of commissioners of the sinking fund 
of ' (inserting the name of the district). which shall be 
composed of five electors thereof, and who shall be appointed by the 
court of common pleas of the county in which such district is chiefly 
located, provided that in city cr village districts the board of commis
sioners of the sinking fund of the city or village may be the board of 
commissioners of the sinking fund of the school district; the commis
sioners of the sinking fund shall serve without compensation and shall 
give such bond as the board of education may require and approve, 
provided that any surety company authorized to sign such bonds may 
be accepted by such board of education as surety, and the cost thereof, 
together with all necessary expenses of the commissioners of the sink
ing fund shall be paid by said commissioners out of the funds under 
their control." 

It is my opinion that the above provisions of Jaw do not require boards of 
education to apply for the appointment of sinking fund trustees when they issue 
bonds under section 3992 R. S. since the making of an annual levy is manda
tory under the provisions of section 3993. There will be no funds in the hands 
of such trustees to make investments and purchase bonds, and their sole func
tion would be to receive the money arising from the levy and pay the bonds 
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and interel;t at maturity. I do not believe the law contemplates such action. 
The board of education may perform that duty. 

Section 3992 gins to such bo:uds the discretion to determine whether or 
not such bonds shall be sold by competitive bidding. 

Section 22b of the Revised Statutes provides: 

"All bonds issued by boards of county commissioners, boards of 
education, commissioners of free turnpikes, shall be sold to the highest 
bidder after being advertised three times, weekly, in a newspaper having 
a general circulation in the county where the bonds are issued; and 
if the amount of bonds to be sold exceeds twenty thousand dollars, 
then in an additional newspaper having a general circulation in the 
state, three times, weekly. The advertisement shall state the total 
amount of bonds to be sold, the amount of each bond, how long they are 
to run, the rate of interest to be paid thereon, whether annually, or 
semi-annually, the law or section of law authorizing their issue, the 
day, hour and place in the county where they are to be sold. None of 
said bonds shall be sold for less than the face thereof, with any inte-t-est 
that may have accrued thereon; and the privilege shall be reserved of re
jecting all or any bonds, and if said bids are rejected said bonds shall 
again be advertised; all moneys arising from premiums on the sale of 
said bonds, as well as the principal, shall be credited to the fund on 
account of which the bonds are issued and sold." 

It app<ars that section 3992 R. S. contains a special provision which sup
plants section 2211 as to the sale of suc·h bonds by competitive bidding, bnt the 
provision as to the advertisement is not superseded. 

The supreme court of Ohio, in Cinti. v. Guckenberger ( 60 0. S. 3;)3), used 
this language: 

"True, it is not uncommon to find in legislation special proviSIOns 
intended to supplant or supersede, for the special subject matter, some 
general provision on the same general subject, but such instances are 
expected to be so marked, either by the force of the language itself, or 
by necessary implication as to the purpose to be accomplished, as that 
the meaning shall be plain." 

It seems proper that the attention of the board of education should be 
called to the general provisions of section 22b, together with the language 
ahove quoted, for their consideration, in exercising the discretion vested in them. 

Very truly yours, 
U. G. DE:'\':IlAX, 

Attorney General. 

CITY SOLICITOR-ALLOWANCE FOR SERVICES IN STATE CASES ::'\OT 
DEPENDENT UPON ACTION OF COUNCIL. 

January 20th, 190!1, 

Hox. Enx~-:sT Tmmrsox, Pru8ccuti,l{} Attoriley, Bellefoutaine, Oliio. 
Dt:A& Sue-Your communication of January 16th is received. In reply 

thereto I be~ to H:ly, in my judgment, it is not essential that council shoul1l first 
vresrribe compensation to the city solicitor for his services• as pros~cuting nt· 
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torney in the mayor's court before the county commissioners are authorized to 
allow coml)€nsation for such services as may be rendered by said solicitor in 
state cases. 

It is true that section 137 of the municipal code, as amended, contains the 
provision that 

"the solicitor shall also be prosecuting attorney of the police court or 
mayor's court, and shall receive for this service such compensation as 
council may prescribe, and such additional compensation as the county 
commissioners may allow." 

It is not my view, however, that the legislature intended to make the al· 
lowance by the county commissioners dep2ndent upon the action of the council, 
IJUt rather intended that the council should mal•e an allowance for the sen·
vices of the solicitor in the prosecution of offenses under ordinancEs, and that 
the commissioners should make allowance for the prosecution of offenses under 
the state laws. 

Yours VEry truly, 
U. G. DE:\"::\IA~, 

Attorney General. 

BLIJ'\D-ASSISTANCE FROM COi\'1::\iiSSION--STATE SCHOOL FOR BLIND. 

February 19th, 1909 

Hox. EnxEST THO::IrPsox, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR Sm:-Your inquiry is rEceived in which you submit the following 

inquiry: 

"·we have in our county a little boy three years old who was born 
totally blind. The child has good use of all other senses and faculties 
The mother is not in good circumstances and is dependent upon her 
own Efforts for the support of herself .and child. She has applied to 
the commission for the relief of the worthy blind. Query: Is said com
mission authorized, under the law, to grant any relief?" 

In reply I beg to say section 2 of the act providing relief for the worthy 
blind, is, in part, as follows: 

"That all male blind persons over the age of twenty-one years and 
all female blind persons over the age of eighteen years who are de
cl&red blind in the manner hereinbefore set forth, and have no prop
erty or means with which to support themselves, shall be entitled to, 
and receive, nat more than twenty-five dollars per capita quarterly." 

This section expressly limits the blind commission in granting relief to 
male persons over the age of twenty-one, and female persons over the age of 
eighteen. It follows, therefore, that neither the child nor its mother is entitled 
to relief under this law. 

Section 666 of the Revised Statutes, which provides the rules for admis
sion of pupils to tbe Ohio State School for the Blind, does not permit admts-
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sian of pupils under the age of six years The child, therefore, cannot be 
placed in that institution now. 

I know of no way by which public assistance or relief may be granted either 
the child or its mother, at this time, save the statutes which provide relief for the 
pauper poor. After the lapse of three years, however, the child will be eligible 
to admission in the school for the blind and from that time may receive all the 
benefits provided in that institution. 

Very truly yours, 
u. G. DE~DIAX, 
Attorney General. 

COUNTY C0:\1:\USSIONERS-APPROPRIATION FOR CLERK HIRE IN· 
CIDENT TO DECENNIAL APPRAISE:\IENT. 

February 27th, 1909. 

Hox. KARL T. 'VEBBER, Prosecuting Attorney, Columbus, Ohio. 
DE.\R SIR:-Your communication is received in which you submit the fol

lowing inquiry: 

Are the county commissioners authorized under the county officers· 
salary law to make appropriations for clerk hire incident to the decennial 
appraisement subsequent to the time when the aggregate sums to be ex· 
pended for compensation to deputies, assistants, booltkeepers and clerks 
are determined as provided in section 3 of said law? 

In reply I beg to say this office has heretofore advised the bureau of in
spection and supervision of public offices that section 3 of the county officers' 
salary law contempates the making of but one appropriation by the county 
commissioners to the various offices to be expended for deputies, assistant!', 
bookkeepers, clerks, etc. In my judgment the county commissioners, in de
termining the amounts to be expended for the year 1909 should have taken into 
consideration any additional sums which might be required by reason of the 
decennial appraisement and included the same in their annual appropriations. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney ,General • 

.TL'TEXILE CO"C"RT ACT-:\IEDICAL EXA:\IINATION OF CHILDREN
PROBATION OFFICERS-EXPENSES OF. 

Section 40 of the act 99 0. L. 192 authorizes expenditure of county's money 
tor 111 erlir.al certificate tor children committed to institutions designated in 
safd act. 

Sai1Z act authorizes probation officers to contract livery bills it! issuing 
1carmnt.s, etc., under said act for bringing into court children to 1V1tich act 
U[Jp/if'8. 
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Probation officers authorized to incur expense incident to travel on street 
cars or interm·ban lines in discharge of duties. 

l\Iarch 3rd, 1909. 

Hox. KARL T. WEBBER, Prosecuting Attorney, Oolumbus, Ohio. 
DEAR Srn:-Your communication is received in which you submit to thls 

department, for opinion thereon, the inquiriEs of Probate Judge Samuel L. Black, 
which are substantially as follows: 

1. Does section 40 of the juvenile court act passed April 23rd, 
1908 (99 0. L. p. 192), authorize the expenditure of the county's money 
for the procuring of medical certificate for such dependent, neglected or 
delinquent childrEn as may be committed under authority of said act, 
to the institutions therein designated to receive such children? 

2. Does any section or sections of said act authorize the payment 
for medical examination, by physician, of children amenable to said 
act, upon their being committed to the juvenile detention home by a 
court designated by said law, to act in the premises? 

3. Does any section or sections of said act authorize probation of· 
fleers appointed under authority of said act, to contract livery bills in 
the issuing of warrants, citations of subp<enas and other writs under 
said act, and the bringing into court of tbose children to which said act 
applies? 

4. Are such probation officers authorized to incur the expenses in
cident to the travel on street cars or interurban lines in the discharge 
of their duties as referred to in inquiry No. 3? 

1. Replying thereto, in order, I beg to say section 40 of said juvenile court 
act is that: 

"This act shall be liberally construed to tho end that its purpose 
may be carried out, to-wit: That proper guardianship may be provided 
for in order that the child may be educated and cared for, as far as 
practicable in such manner as best subserves its moral and physical wel
fare, and as far as practicable in proper cases that the parent, parents 
or guardian of such child may be compelled to perform their moral and 
legal duty in the interest of the child. And all fees and costs in all 
cases corning u;ithin the provisions of this act, together u;ith such snms 
as shall be necessary tor the incidental expenses of suck court ana its 
officers, ana together 10ith the costs of transportation of children to 
places to which they may be committed, shall be paid out of the county 
treasury of the county upon itemized vouchers and certified to by the 
judge of the court." 

From the language of this section it would seem that the legislature in
tended that the courts given jurisdiction to hear and determine complaints filed 
therein, under authority of this act, shall have and exercise a discretion to the 
end that the purposes and intents of the law shall be carried out to the best 
interest and welfare of the children amenable thereto. It seems highly proper 
and indeed necessary that the commitment papers for any child placed in an 
institution, as directed in this act, should be accompanied! by a medical cer
tificate; and particularly so when there is a possibility that the child is af-
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flicted with an infectious or contagious disease. To neglect such medical ex
amination of said child would be to endanger the health, morals and welfar•; 
of the other inmates of the institution to which said child may be committed, 
which would not be in accord with the "purpose" of this act. I am, therefore, 
of the opinion that section 40 of said art do~s authorize such medical examina
tion and certificate. 

2. I am of the opinion that section 40 authorizes the payment for such 
examination as is indicated in question 2 for the same reasons as are given in the 
answer to inquiry Xo. 1. To commit a child whose habits and life would be such 
as to render it subject to commitment in said detention home, without a medical 
examination, would be ba7.ardol.ls to the other inmates of the home, as well as to 
the child committed. I am, therefore, of the opinion that such examination 
and treatment of said child should be made as would prevent the endangering 
in any way the other inmates of the home. 

3. Sections 20, 21 and 23 of said act confer upon said probation officer all 
the legal rights to incur expenses that sheriffs of any county may have, in 
so far as the law relating to sheriffs would be applicable, and which would 
seem to be full authority for whatever expense that may be necessary in serv
ing warrants, citations of subprenas and other writs, and the bringing into thG 
juvenile court dependent, destitute and neglected children. Section 40 of said 
act would also authorize this expenditure. 

4. The traveling on street cars or interurban lines would doubtless be 
cheaper than any other means of transportation and would, therefore, be a 
saving to the county of money Considering the object and purposes of this 
act, and particularly the authority vested in the court by section 40 thereof, I 
am of the opinion that the probation officers are proceeding in accordance with 
the provisions of said act when they keep an accurate itemized statement of any 
moneys they may pay out for traveling expenses for themselves, or for the 
bringing in or delivering children under th2 orders of the court, and presenting 
a voucher to the auditor and collecting the same from the county. 

The general rule for the construction of statutory law was not applied 
herein in reaching the conclusion above set out, but a more -liberal construction 
was given, which makes possible the proper and safe enforcement of this act. 
and which is clearly the intent of ·the legislature. 

Very truly yours, 
u. G. Dt:X:IIAX, 

Attorney General. 

CHILDREN'S HD:\IE-QUESTION OF CONSTRUCTION OF AT COST EX
CEEDING $15,000-:VI:UST BE SUB::.\liTTED TO VOTE OF PEOPLE. 

February 8th, 1909. 

Hox. HoLLAXD C. WEBSTER, Prosecuting Attorney, Toleclo, Ohio. 
DEAn Sm:-Your communication is received in which you submit the fol

lowing inquiry with a request for an opinion thereon: 
The county commissioners of Lucas county desire to construct a building 

upon a site now owned by them for a children's home. The building will cost 
approximately $50,000, and said commissioners desire to construct said build

' ing without first submitting the question to a vote of the people. Query: Is 
such power conferred upon the board of county commissionerR under the fol-
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lowing provision of section 2829 R. S., as amended in 99 0 L. 456? Said pro
vision is as follows: 

"Provided that this section shall not apply to the construction of 
any public buildings or bridges commenced or contracted for prior to 
the passage of this title, or for which the commissioners have in good 
faith purchased the grounds or acquired the material for the same, and 
are not proceeding to construct." 

In reply I beg to say the word "not" as it appears in the last clause of the 
above quoted provision is unquestionably an error. This law has been amended 
four times since the revision of the statutes in 1880. A reference to the 93rd 
volume of Ohio laws at page 99, however, discloses the fact that the word "not" 
as it now appears was when originally enacted "now," and the clear intent of 
the provision is that the exception above refers to and applies only where the 
county commissioners have in good faith purchased the grounds or acquired the 
material for the same and are no"W proceeding to construct. 

I am, therefore, of the opinion that the county commissioners will not be 
justified in relying upon this error in order to avoid a submission of the question 
to a vote of the people. 

Yours very truly, 
u. G. DEN::I!AN, 

Attorney General. 

COUNTY CO"'I:\HSSIONERS-cONTRACT FOR TOWNSHIP :<\lAPS-
COUNTY SURVEYOR. 

County commissioners must ad1Jertise tor bids to make maps tor township.·~ 
ancl if coztnty surveyor is lowest bidder commissioners may a"Warcl contmct 
to him. 

March 11th, 1909. 

Hox. H. B. \VELSII, Prosecu.ting Attorney, London, Ohio. 
DE.\R Sm:-Your communication is received in which you submit for the 

opinion of this office the following inquiries: 

1. "Can the county commissioners, under sections 2789 and 2789a 
privately contract, said contract probably amounting to more than 
$1,000.00, dispensing with advertising for sealed proposals, with the 
county surveyor or other civil engineer to perform the work?" 

2. "Can the county surveyor become a bidder and be awarded the 
contract in case his bid is the lowest, or in case you held that it is in 
the discretion of the county commissioners to advertise for sealed bids, 
may they appoint or privately contract with the county surveyor under 
these conditions?" 

Replying thereto in answer to your first inquiry I beg to say that section 
2789 Revised Statutes provides: 

"The auditor of each county shaH * * * make out and deliver to 
the assessor of each district in his county * * "' a map of each town-
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ship and town within such distri<'t, with sul'h plat books as may be 
necessary to enable the district asse~sor to make a eorrect plat of each 
seC'tion. survey. and traN, in his district; provided, however. that if, in 
the opinion of the eounty commissioners of any county, it ib deemed 
necessary to the proper appraisal of the real estate of such county, then 
said county commisionus may, on or before their June session, one 
thou!"and eight hnndred and seventy-nine, and every tenth year there
after, advertise for four consecutive weel's in one or more newspapers 
of general circulation in the county, for sealed proposals to construct the 
necessary maps and plats to enable the s:::veral district asessors in the 
county or any district thereof to correctly reappraise all real estate; 
and such advertisement shall particularly specify the extent and char
acter of the work to be done. Each hid shall be accompanied by a good 
and sufficient bond cf not less than one thousand dollars in amount, to 
become due and payable in cas3 the aforesaid bidder shall fail or refuse 
to enter into contract in accordance with the advertised proposals, in 
case the same shall be accepted. The county commissioners shall open 
the bids on the day named in the advertisement, and shall within three 
days thereafter, award the contract to the lowest and best bidder, if, in 
their opinion, it is to the interest of the county so to do, or they may 
reject any and all bids." 

52.) 

This section provides that the commissionErs shall decide in their discre
tion as to the necessity of such a map of each township and town within the 
district. After the commissioners have decided that such a map is necessary 
within the meaning of the statute, then, in my opinion, the statute provides 
that they shall advertise for proposals under the provisions of this section, 
and are not authorized thereby to displ'nse with such advertising for sealed 
proposals. Such advertising for proposals is the only way by which the bids 
may be received, accompanied by the bond, as provided in this section. 

Second. Section 1183 of the Revised Statutes provides that the county sur
YPyor shall be entitled to "charge and receive when employed by the day $5.00 
for each uay anu neces;;ary anu actual expEnses, etc." This section places no 
restriction on the nature of the work of the surveyor when not so employed by 
the county. I know of no law that would prohibit the county surveyor front 
becoming a bidder and being awarded the contract in case his bid is the lowest 
and best hid, if in the opinion of the commissioners, after opening and con-
8idering the bids, the contract for such a map should be awarded. 

A ronsideration of section 2789a is not required in answering your in
quiri< s. This section provides that 

" " * " the county commissioners may appoint the county surveyor 
as a t::tx map draft;;man for the purpose of ma1<ing, correcting and keep
inn 1111 to date a complete set of ta.r maps of the county "' * * so 
that ;;uch maps shall furnish the auditor for entering on the tax dupli
cate a correct and proper description of each lot or parcel of land offered 
for tran»fer " * " " 

The 11ro\·ision hy the commissioners for a map of this character is not 
governEd hy Hection 278!1. However, if the auditor of the county is in posses
sion of a map, whether prepared under section 2789 or section 2789a, that will, 
ir• thl'ir clis<'retion. answer thl' purpose intended for the decennial apprai~emPnt 
of land as providecl in Rection 2789, such a map would serve the purpose ann 
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render unnEcessary the expense of the preparation of '·a map of each township 
and town within such district" in the manner provided by said section 2789. 

Yours very truly, 
L. G. DE:Ol.\X, 

Attorney General. 

DITCHES AND DRAINS-GOMPENSA TION OF CONTRACTOR. 

Tou:nshi]J trustees may not borrow money in anticipation ot collection at 
ditch assessments tor purpose of paying contractor for cleaning out clitches. e!c. 

January 16th, 190:J. 

Hox. H. B. WELsH, Prosecuting Attorney, Lonclon, Ollio. 
DEAn Sn::-Your communication of the 9th inst. has been r<:ceived. Yon 

submit the following inquiry: Can the township trustees borrow money to vay 
contractors for c!eaning out ditches, under an act of the general assembly passed 
April 2nd, 1 90f. ( 98 0. L. 280) ? 

In reply thereto pErmit me to say that sections 7 and 9 of said act providP
as follows: 

"Section 7. If any land owner, corporate road, railroad, township 
or county, notified to clean out the ditch or water course under the pro
visions of this act, shall neglect or refuse to comply with same before 
the 15th day of October in each year, the ditch supervisor shall, after 
giving ten (10) days' notice by posting in three conspicuous places in 
said township, sell the work of cleaning said section or sections to the 
lowest responsible bidder, and take a bond as provided in section six 
( 6) and certify the cost thereof to the county auditor, as provided in 
section six {6) of this act. And the ditch supervisor shall ~ertify the 
amount due the contractor, or contrac;ors, for the work done, a('cord
ing to the provisions of this act, to the township trustees, who shall 
order the same paid out of the township ditch fund." 

"Section 9. The townhip trustees of any township to which this 
act applies are hereby authorized and empowered to levy a tax upon all 
the taxable property of said township not to exceed five-tenths (5-10) 
of one mill upon each dollar valuation, to be known as the township 
ditch fund for tha purpose of carrying out the provisions of this act." 

There is nothing in either of the above sections, nor in any other section 
of the act, to authorize the township trustees to issue bonds in anticipation of 
the collection of moneys from land owners, upon their failure to clean the 
ditches. Nor do I know of any other provision of statute which authorizes 
township trustees to issue bonds or levy a tax other than is stated in section 9 
above quoted. 

It is true that section 2835 of the Revised Statutes authorizes the trustees 
of any township to issue and sell bonds for the improvement of water courses 
and for sanitary purposes, but in my opinion this section is not sufficient to 
confer the authority required. Township trustees have only such authority 
as is given them by statute, and their powers are to be strictly construed. It 
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is, therefore, my opinion that the trustees of a township have not the authority 
to borrow money to pay the contractors. The law should he amended, in this 
varticular, at the present session of the l~gislature, and, until then, contractors 
will have to wait for their money until the amount certified to the county 
auditor bas been paid into the township ditch fund by the county treasurer. 

Yery truly yours, 
u. G. DEX:IIAX, 

A.ttomey General. 

COC~TY CO:\I:\IISSIO~ERS-A).10UNT THAT ).lAY BE EXPE~DED FOR 
TCBERCULOSIS HOSPITAL. 

:\larch 8th, 1909. 

Hox. B. F. ·WELTY, Prosel uting Attorney, Lima, Ohio. 
DEAR Sm :-I desire to aclmowledge receipt of your letter of the 4th inst., 

in which you request an opinion as to whether or not the county commis· 
sioners are permitted to expend more than $15,000 for a tuberculosis hospital. 

In reply thereto permit me to say that section 2825 R. S. provides: 

"The county commissioners shall not levy any tax or appropriate 
any money, for the purpose of building public county' buildings, pur
C'hasing sites thErefor, or for lands for infirmary purposes, or for build
ing any bridge excevt in C'ase of ca~ualty, and except a'S hereinafter pro
vided, the expenses of which will exceed fifte2n thouand dollars, without 
first submitting to the voters of the county, the question as to the policy 
of building or buildings, or for the pur-chasing sites therefor, or for 
the purchase of lands for infirmary purposes by general tax." 

It is my opinion, therefore, that the county commissioners are not author
iL·ed to expend more than $15,000 for a tuberculosis hospital, without first sulJ
mitting the question to the voters of the county. 

Very truly yours, 

BLIND-RELIEF OF. 

U. G. DEX:IIAX, 

Attomey General. 

Remoral from county of person receiving relief under act for relief of 
1cortlly 1Jlind forfeits rigl1t to such relief. 

(.' uartcrly pr.yJJU'Jlts 1111der said act sltoulcl be marie in advance. 

January 13th, 1909. 

Hox . .T. C. "\\'H.Lr.ur~ox, Prosecuting Attcrney, Jlt. Gilead-, Ohio. 
Ih:.\n Sm:-Your communication is received in which you submit the 

followinp; inquiry: Under the law providing relief for worthy blind, a resident 
of your county was granted relief, and the first quarter of the relief was paid. 
Shortly thereafter the recipient of the relief removed to the adjoining- C'otmty of 
Crawford, thereby changing his residence. 
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Upon this statement of fact you submit two questions: First, is saw ap
plicant entitled to receive the remaining three-fourths of the year's relief ·al
lowed him. Second, should the quarterly payments of the relief allowed be paid 
in advance? 

In reply I beg to say: 
First, section 3 of said law provides that blind persons must be residents 

of the state of Ohio five years, and of their respective county one year, in order 
to be entitled tl:! the relief provided in said law. In other words, they must 
not only be a resident of the county when the quarterly payments for relief are 
made, but they must have been a resident of the county for a year before they 
are entitled to any relief at all. It follows, therefore, that the removal of a 
blind person from the county in which relief is granted forfeits the right to 
receive further relief. 

Second, section 2 of said law is as follows: 

"That all male blind persons over t.he age of twenty-one years, and 
all female blind persons over the age of eighteen years, who are declared 
blind in the manner hereinafter set forth, and have no property or 
means with which to support themselves, shall be entitled to; and re
ceive, not more than twenty-five ( $25.00) dollars per capita quarterly, 
and that the probate judge shall authorize the auditor to issue warrants 
for the amounts due such person." 

This section only provides that the relief shall be paid quarterly. Section 
5, however, provides that the probate judge shall grant a certificate to each ap
plicant entitled to relief, giving the name and address and the amount due 
quarterly, and further provides that on and after the first of each quarter pay
ment shall be made. 

I am, therefore, of the opinion that the first payment of relief should be 
made to the applicant on or after the first day of the first quarter of the cal
endar month next succeeding the date of the granting of said certificate. 

Very truly yours, 
u. G. DEX.:liA:'\, 

Attorney General. 

TOWNSHIP TREASURER-BOND-LIABILITY OF SURETIES-ACTION m-r. 

February 5th, 1909. 

Hox. J. C. ·wn.ua.:~rsox, Prosecuting Attorney, Jlt. Gilead, Ohio. 
DEAR SIR:-Your communication of February 2nd is received, enclosing

copies of the two bonds given by 0. E. Richardson, as township treasurer and 
school district treasurer, respectively. Relative thereto you submit two ques
tions: 

First. Are the present bondsmen liable for a shortage which oc
curred prior to the execution of the bonds? 

Second. In whose name should suit be brought on the bond cover
ing the school fund? 

1. In reply I beg to say that the sureties' liability on each bond begins with 
January 6th, 1908, and continues for two years, and until :\Ir. Richardson's sue-

• 
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cessor is elected and qualified. The bondsmen are not, therefore, liable for any 
shortage or defalcation prior to the 6th day of January, 1908. 

2. ::\Ir. Richardson's bond, as treasurer, is given to the state of Ohio, there
fore a suit to recover thereon should be brought in the name of the state on 
behalf of the board of education. 

Very truly yours, 
c. G. DEX;\IAX, 
Attorney General. 

CORONER-FUNERAL EXPENSES OF PAUPER. 

Ooroner must not incztr funeral expenses incident to burial of pauper. 

:\larch lOth, 1909. 

Hox. J. C. WILLLUISON, Prosecuting Attorney, JJit. Gilead, Ohio. 
DEAR SIR:-Your communication is received in which you submit for the 

opinion of this office the following inquiry: 

"The coroner of our county held an inquest over the body of one 
Bertha Fields (conceding it to be a proper case for an inquest) and in 
addition thereto the coroner employed Phillips & Son, who gathered up 
the body, took it to the home of the decedent and there prepared the 
same for burial. Phillips & Son have presented a bill for $20.00 (which 
amount Is conceded to be reasonable for the services rendered) to the 
commissioners of this county. Should the bill be paid by the commis
sioners?" 

In reply thereto I beg to call your attention to section 1500a of the Re· 
vised Statutes, which provides for the burial of unclaimed dead and for the 
refunder of expenses occasioned thereby. Your inquiry does not state whether 
the person over whose body the inquest was held had a legal settlement in 
Morrow county. I presume this to be so and that the deceased was a pauper. 
I do not find legal authority for the coroner to incur such expense as referred 
to In your inquiry. His proper course should have been to notify the trustf'es 
of the township of the unclaimed dead and the necessity for the expense of 
preparation thereof for burial. 

I am of the opinion that this bill should be presented to the trustees of 
the township wherein the deceased had a legal residence. The action of the 
coroner made it impossible for the trustees to notify the infirmary directors 
of the county so that said directors might have had charge of said burial. 
However, the facts may yet justify the trustees of the township in presenting 
the bill to the board of infirmary directors of the county for allowance. 

Yours very truly, 
u. G. DEX:'<IAX, 

Attorney General. 
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PROBATE JUDGE RESIGNING HIS OFFICE :\lUST CONTINUE TO DIS
CHARGE THE DUTIES THEREOF, AND IS ENTITLED TO HIS COiii
PENSATION THEREFOR, Th'"TIL HIS SUCCESSOR QUALIFIES. 

February 8th, 1909. 

Hox. D. B. WoLCOTT, Prosecuting Attorney, Ravenna, Ohio. 
DEAR SIR:-Your communication is received in which you submit in sub

stance the following inquiry with a request for an opinion thereon: 
On the day previous to the last November election Probate Judge D. L. 

Rockwell tendered his resignation to Governor Harris. Judge C. D. Ingell, 
by virtue of an appointment made by Governor Harris for the unexpired term, 
assumed the dutieS. of the office on the lOth day of November, 1908. Judge 
Rockwell continued in office after he tendered his resignation until Judge 
Ingell took charge of the office. Query: Is Judge Rockwell entitled to com
pensation for the services performed during said interim? 

In reply I beg to say the supreme court of the United States has held in 
the case of Badger et a! v. United States ex rei Bolles, 93 U. S. 599, that where 
a statute pr?vides that an officer should hold until his successor was elected 
and qualified, a resignation does not release such officer from the performance 
of the duties of the office until such time as his successor has been duly ap
pointed and qualified. 

Section 8 of the Revised Statutes provides that 

"any person holding an office or public trust shall continue therein un
til his successor is elected or appointed and qualified, unless it is other
wise provided in the constitution or laws." 

I am, therefore, of the opinion that although Judge Rockwell had resigned 
he was required to perform the duties of the office until such time as his suc
cessor was appointed and qualified and that he is therefore entitled to receive 
the compensation provided for such services. 

Yours very truly, 
u. G. DEN:UAX, 
Attorney General. 

COUNTY TRIDASURY-EXAMINATION OF BY COMMISSION APPOINTED BY 
PROBATE JUDGE-AUTHORITY OF. 

A commtsswn appointed by probate judge to examine county treasury has 
not authority to go behind vouchers to auditor to ascertain legality of contract 
resulting in same. 

April 1, 1909. 

Hox. HARRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 
DEAR Sm:-1 am in receipt of your letter in which you inquire if the com

mission appointed by the probate judge under favor of section 1129 R. S., to 
make an inspection and examination of all books, vouchers, accounts, moneys, 
bonds, securities and other property in the treasury of the county once every 
six months or oftener shall be construed to give to such commission so appointed 
authority to go behind the vouchers to the auditor for the purpose of ascer
taining their correctness and the validity and legality of the contract or agree-
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ment resulting in the same, and to receive $5.00 per day for the time spent in 
the performance of such duties. 

I assume that your inquiry applies only to the commission appointed uy 
the probate judge to make examination of the county treasury and does not ex
tend to the commission appointed "at least once a year or oftener • • to 
make an examination of the auditor's office, etc.," as is also provided for in said 
section. 

That part of the section applicable to the commission concerning whose 
powers you inquire provides that such commission: 

"* * after being sworn to faithfully perform the duties imposed 
upon them, !'hall forthwith, ·without previous notice or intimation to 
the county treasurer or any other person, of such intenden inspection 
and examination, enter the county treasury, present their authority 
aforesaid, to the county treasurer, who upon demand, shall open the 
vaults and safes of the treasury and said examiners shall proceed im
mediately to count the money therein and inspect and examine the 
bool,s, records and vouchers thereof, and after having ccunted the 
money inspected and examined the books, records and vouchers found 
therein, make due entry of the same, after which the said examiners 
shall proceed forthwith to the office of the county auditor and there 
ascertain how much money the county treasurer stands charged with on 
the auditor's books. Said auditor shall furnish such accountants with a 
statement of the exact amount of money, property, bonds, securities, 
assets and effPcts, also how much belongs to each particular fund and 
should be in said treasury; said accountants shall certify the exact 
amount of money in the treasury, together with the amount belonging to 
each particular fund, also all property, • bonds, securities, vouchers, 
assets and effects a':l aforesaid in writing, * * * and said accountants 
so appointed and performing the duties therein required, shall be paid 
$5.00 per day for the time necessary to the performance of the same, 
out of the county treasury, on a warrant drawn by the county auditor 
and approved by the certificate of said court, particularly specifying the 
duty performed * '' *." 

This examination so provided for as often as every six months or oftener, and 
without notice to the county treasurer is primarily intended as an official check
up and review of the records and moneys in the office of the treasurer for the 
purpose of ascertaining if the treasurer has been faithful and accurate in the 
discharge of his duties as such officer. It seems to me that this particular exam
ining commission is vested with the power to "proceed forthwith to the office 
of the county auditor" for the purpose of ascertaining the correctness of the 
condition of the funds in the county treasury as compared with the warrants 
issued by the auditor on the county treasurer, and this being done the function 
of this -commission is performed to meet the requirement of the statute. This 
is not such an examination of the county auditor's office as is subsequently pro
vided for in this section and under which a commission might make an inve8ti
gation of the validity of vouchers issued to the auditor by boards, such, for in
stance, as infirmary directors. 

In my opinion it is not within the authorized powers of this particular com
mission to investigate and report on the work or the propriety or legality of offi
cial duties performed and contracts let by boards, resulting in vouchers on the 

:l4-A. G. 
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county auditor. I therefore conclude that an examination and investigation of 
this character is not contemplated by the provisions of this act authorizing the 
appointment of the commission to make examination of the county treasury. 

Yours very truly, 
u. G. DEX)l.\X. 

Attorney General. 

TAX MAPS-COUNTY AUDITOR-cOUNTY COMMISSIONERS. 

It is duty county auditor to deliver abstract of real propert1f on his boolcs 
to assessor of each rUstrict in his county. Co1mty commissioners, under section 
2789 R. S. still have discretionary power to advertise for bids of maps of real 
property in county. 

April 5, 1909. 

Hox. A. 0. DICKEY, Prosecuting Attorney. Gallipolis, Ohio. 
DEAR Sm:-1 have your letter in which you inquire if section 4 of "An act 

to provide for the election of assessors of real property," passed !\larch 12, 1909, 
will repeal section 2789 of the Revised Statutes. 

Replying thereto, I beg to say section 2789 Revised Statutes provides that: 

"The auditor of each county shall * * * make out and 
deliver to the assessor of each district in his county, an abstract from 
the books in his office,· containing a description of each tract and lot of 
real property, situate within such district * * *; and also a map of 
each township and town within such district, with such plat books as 
may be necessary to enable the district assessor to make a correct plat 
of each section, survey, and• tract in his district." 

Said section further provides that if, in the opinion of the county com
missioners of any county, it is deemed necessary to the proper appraisal of the 
real estate of such county, that surveys be made and new maps and plats be 
made therefor, then they may contract in the manner provided in the section for 
such surveys and maps and plats as will enable the several district assessors 
in the county or any district thereof to correctly reappraise all real estate therein. 

Section 4 of the act passed March 12, 1909, imposes upon the auditor of ea<;h 
county similar duties relating to the making of such plats and maps for the 
appraisement of real estate as does said section 2789 except that it provides that 
the same shall be on or before the lOth day of January, 1910, and every fourth 
year thereafter. 

Section 10 of the act passed March 12, 1909, provides that: 

"All of the provisions of the statutes of the state of Ohio, are here
by repealed insofar as they conflict with or are inconsistent with the 
provisions of this act, and not otherwise. All the powers and duties 
conferred by statute upon county auditors, the state auditor, county 
boards of equalization, boards of revision, boards of review of munici
palities, state boards of equalization of real property are hereby made 
applicable and extended to quadrennial appraisements of real estate." 

It is dear from the provisions of this section 10 that section 4 of said act 
is intended to and does repeal that part of section 2789 R. S., relating to the 
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duties of the county auditor in the preparation of such plats and map;:;, but 
leaves in full foree and effect all authority vested in the commi~sioners by said 
section 2789 relating to the duties of the county auditor. 
four years the same as they had every ten years prior to the act of ::\larch 12, 
1909. Yours ver:· truly, 

"G. G. DDDL\X, 

Attorney General. 

TAX :\IAPS-::\IAKI-:-:G OF DISCRETIO-:-:ARY WITH COl'~TY C0::\1· 
::\IISSIONERS. 

April 5, 1909. 

Hox. WILLIA~I :\Ln'FETT, Prosecuting Attorney, Carrollton, Ohio. 
DEAR Sm:-I am in receipt of your letter submitting for an opinion thereon 

the following inquiry: 

Is a county map, scale 11,4 inches to the mile, published in 1894, 
such a map as is contemplated in sec. 2789 R. S., and can such map be 
used for the purpose intended in said sec. 2789 for the decennial ap
praisement of land in this county in 1910? 

Replying thereto, I beg to say that the act of ::\larch 12, 1909, to provide for 
the election of assessors of real property, in my opinion, repeals that part of 
section 2789 relating to the duties of the county auditor. 

I enclose herewith to you copy of an opinion interpreting !:'Cction 4 of the 
new act as compared with said section 2789 which will answer your inquiry as 
to that section. 

Whether the books in the auditor's office contain sufficient information from 
which the auditor may furnish the assessor with a suitable abstract and map of 
each township and district, it is to be determined by the commissioners. They 
are not to advertise for sealed proposals to construct new maps until by them 
"it is deemed necessary to the proper appraisal of the real estate in such county" 
that new maps l>e furnished. It is, therefore, seen that the making of such maps 
is discretionary with the eommissioners. 

If your county commissioners are of the opinion that the map to which you 
refer answers the requirements of sec. 2789 R S., I see no reason why the same 
may not be used for that purpose. 

Very truly yours, 
u. G. DEX:!\IAX, 

Attorney General. 

LOCAL OPTIOX-COL'NTY VO'l'IXG WET, BUT PRIOR TO ELECTION SEV· 
ERAL TOWNSHIPS DRY-SECRET SERVICE. 

Prosecuting attorney in county 1chicll roted 1cet. but where 11rior to election 
several to1cnships are dry. 1•1UY 1101 em ploy secret service man U1tder section 3 of 
act pa~>serl Jlarch 12, 1909. 

April 6, 1909. 

Hox. T. T. Ctn-nTnH.HT. p,·osecutiug ,1ttomey, Lancaster, Ohio. 
DEAR SIR:-I havP your letter in which you state that Fairfield County in 

a recent election voted to continue the sale of intoxicating liquors therein. You 
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further state that prior to such election the greater portion of the county was 
dry under other laws, and consequently, is still dry. You then inquire if, under 
section 3 of "An act to further provide against the evils resulting from the 
traffic in intoxicating liquors," passeQ. )larch 12, 1909, you, as prosecuting attor
ney, may appoint a secret service officer to aid in discovering evidence to be 
used at the trial of cases for violation of local option laws prohibiting the sale 
of intoxicating liquors. 

Replying thereto I beg to say section 3 of said act provides that: 

"Any prosecuting attorney in any county in which the sale of in· 
toxicating liquor as a beverage is prohibited may appoint a secret service 
officer, or officers, to aid in discovering evidence to be used at the trial 
of cases for violation of local option laws prohibiting the sale of intoxi· 
eating liquor " * * " 

If the provision in said section 3, to-wit, "any county in which the sale of 
intoxicating liquor as a beverage is prohibited" is to be construed as meaning 
that the county, as such, is the political unit to be taken as the basis for the ap· 
pointment of this secret service officer, you are not authorized by said section 
to make such appointment. That this was the legislative intent is indicated 
both by the language of the statute relating to such appointment and by the 
further provision in said section 3 that the compensation of the secret service 
officer so appointed "shall be paid out of the county fund upon the warrant of 
the county prosecutor." 

I am, then~fore, of the opinion that the prosecuting attorney in any county 
in which there is still territory wherein the sale of intoxicating liquor is not 
prohibited, may not avail himself of the provisions of said section 3 and appoint 
such secret service officer. 

Yours very truly, 

-----------

u. G. DEX;I[AX, 

Attomey General. 

TAX l\IAPS-~IAKING OF DISCRETIONARY WITH COUNTY COMMISSION
ERS-QUADRENNIAL APPRAISEMENT ACT-TOTAL COST OF-ASSES· 
SORS-APPOINTMENT OF ASSISTANTS-FEE OF COUNTY AUDITOR 
ALLOWED BY COUNTY COMMISSIONERS. 

The provisions of sec. 2789 authorizing county comndssioners to have tax 
maps prepared is not repealed by any ot the provisions ot quadrennial appraise
ment act. 

Total cost of q1tadrennial appraisement includes compensation of members 
of board of city assessors, chief clerk, expert assistants "and such incidental ex
penses as lloarcl may incur, but such total cost may not exceed one-twentieth of 
one per cent. of total tax dnplicate of city tor year in which quadrenniar ap
praisement is made. 

County commissioners may in quadrennial appraisement year allow addi
tional 25 per cent. of allowance under sec. 1069 tor county auditor which must be 
paid by auditor into county treasury in compliance with sec. 1296-11. 

Village and township assessors may, u;ith approval of auditor. appoint assist
ants when, in their judgment, such appointments are necessary. City boards 
have power to appoint expert assistants without approval of county auditor. 
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.\.pril 7, Hl09. 

Hox. CnAnLEs L. Jt·!>un:, Prosecuting 1tftomey, Jlarion, Ohio. 
DE.u: Snc-You have sullmitted to this office certain questions relating to the 

construction of the act of ::.\larch 1~, 1909, providing for the quadrennial appraise
ment of real estate. Your questions are as follows: 

1. Does the repealing clause of the act in question, together with 
section 4 thereof, effect a repeal of that provision of section 2789 R. S. 
which confers on the county commissioners power to cause tax maps to 
be prepared for the use of assessors of real estate? 

2. What is the meaning of the phrase "total cost" as used in section 
7 of the act? 

3. ·what is tha extent of the power of each of the classes of real 
estate assessors created by the act with respect to the appointment of 
assistant assessors? 

4. Under the quadrennial appraisement act, the county officers' 
salary law and section 107G R. S. (if the latter is still in force), may the 
county commissioners allow an additional 25 per cent. of the annual fee 
allowance of the county auditor for the use of the fee fund of that 
officer? 

'Vith respect to your first question I have heretofore advisefl various prose
cuting attorneys and the bureau of inspection and supervision of public offices 
that in my judgment the provisions of section 2789 R. S., authorizing county 
commissioners to cause tax maps to be preparad for the use of real estate asses
sors, if, in their judgment, the preparation of such maps is advisable, is not re
pealed by any of the provisions of the quadrennial appraisement act, and that 
such discretionary power of the county commissioners still exists. 

I have heretofore advised the Bureau of Inspection and Supervision of Pub
lic Offices that the total cost of a quadrennial appraisement in a city includes 
the compensation of the members of the board of city assessors and the com
pensation of the chief clerk, if any, employed by such board, that of the expert 
assistants, if any, employed by the board and such incidental expenses as the 
board may incur and that the sum total of all such expenditures may not exceed 
the sum of onc-tv>entieth of one per cent. of the total tax duplicate of the city 
for the year in which the quadrennial appraisement is made. 

L'nder section 27!l4 H.. S., the district assessors, as such officers were desig
nated under the decennial appraisement act, were authorized to appoint assist
ants, when, in their judgment, such appointments were necessary, and the ap
proval of the county auditor was necessary to the validity of such appointments. 

Section. 1 of the quadrennial appraisement act confers upon the township 
assessors "all the powers and <; * "' duties heretofore conferred upon or re
quiretl of the decennial assessors of real estate elected under any and al.I laws 
now in force pertaining to such assessors." 

Section 9 of the act of 1909 confers upon v!llage assessors "the same powers 
and duties as are hereinbefore conferred upon such assessors for townships and 
cities." 

Section 7 of the recently enacted law provides that boards of city assessors 
shall have the vower to "appoint such expert assistants as such board may deem 
neceHsary, and fix their compensation." 

Section 10 of the quadrennial appraisement act repeals all provisions of the 
REViHed Statutes "insofar a::; they conflict with or are inconsistent with thP pro
vi&ions of thi:> act and not otherwise." 
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In my opinion, the general effect of the provisions above quoted is to re· 
tain in force section 2794 R. S., insofar as it authorizes the appointment of 
assistant assessors, with respect, however, to village and township assessors only. 
(Accordingly, such village and township assessors may, with the approval of the 
county auditor, appoint assistants when, in their judgment, such appointments 
are necessary.) City boards have the express power under section 7 above 
quoted to appoint expert assistants, and the making of such appointments is not, 
in my judgment, subject to the approval of the county auditor. 

Answering your fourth question I beg to state that section 1076 R. S., is 
clearly not inconsistent with any of the provisions of the quadrennial appraise
ment act and is accordingly not repealed by that act. Section 1 of the county 
officers' salary law, being section (1296·11) Revised Statutes provides that: 

"All the fe-es, costs, percentages, penalties, allowances and all the 
other perquisites of whatever kind which by law may now be collected or 
received as compensation for services by any county auditor * " * 
shall be received and collected by all of said officers and each of them 
for the sole use of the treasury of the county in which they are elected 
and shall be held as public moneys belonging to said county and ac· 
counted for and paid over as such in the manner hereinafter provided." 

In my judgment, therefore, the county commissioners may, in quadrennial 
appraisement years, allow the additional 25 per cent. of the allowance under 
sec. 1069 R. S. for the county auditor, which additional percentage must be paid 
by the auditor into the county treasury in compliance with section 6 of the salary 
act to the credit of the fee fund of his office. 

Yours very truly, 
u. G. DE::'OL\X, 

Attorney General. 

ROADS AND HIGHWAYS-PART OF TOWNSHIP WITHIN :\IUNTCIPALITY
MANNER OF SUBMITTING TO VOTE AND LEVYING TAX. 

Township property within municipality not to be distinguished. from town
ship property not within municipality in improving of roads. submitting question 
to voters and levying tax to pay same. 

April 7, 1909. 

Hox. F. :\1. ST~;n~xs. Prosecuting Attorney. Elyria. Ohio. 

DIUR SIR:-Your communication is received in which you submit for an 
opinion of this department thereon the following inquiry: 

Under the provisions of an act "to authorize the improvement of 
public roads of townships, including streets of cities or villages therein, 
and to repeal sections, etc.," passed April 22, 1904, may the munici
palities within the township join with the township outside the mu
nicipal limits and submit the question of road improvement at the same 
time to the electors of both the village and the township outside the vil
lage; and if the vote is affirmative may the tax for the improvement of 
such township road be levied upon the property of the township both 
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within and without municipalities? 

Replying thereto, I beg to say that this act of the general assembly of 190-1 
providE's for the improvement of public roads of townships including streets of 
cities or villages therein. 

Section 1 of the act referred to in your inquiry, being section 4686·1 of the 
Rtvised Statutes, provides that: 

"The trustees of any township in this state shall, when the petition 
of one hundred or more of the taxpayers of such township is presented 
to them, praying for the improvement of the public roads within such 
township and including any road running into or through any village 
or city, submit the question of the improvement of said roads to the 
qualified electors of such township at the next general election or at a 
special election, held after the presentation of such petition." 

Section 17 of said act (section 4G86·17 R. S.) contains the following pro· 
rision: 

"For the purpose of providing the money necessary to meet the 
expenses of improving such roads and streets the trustees of any town· 
ship may, if in their opinion it be advisable, issue the bonds of any 
township, * *" 

Section 18 of the act (4686-18 R. S.) provides that: 

"When the trustees of any such township have determined to im· 
prove any road, as herein provided, * * they shall, in addition to 
the other road taxes authorized by law levy annually upon each dollar 
ot valuation of all taxable property of such township an amount not ex· 
ceeding six mills upon each dollar of such valuation * *." 

Seclion 19 uf said act (section 4G8G·18a R. S.) provides that: 

"The trustees of any such township, in this state, shall, when the 
petition of one hundred or more of the taxpayers of such township, 
illdudi•I!J any city or village therein, is presented to them praying for 
an increase of tax levy for the improvement of public roads and streets 
of such township and city or village, submit the question for an increase 
of tax levy for the improvement of public roads and streets to the 
qualified electors of such township and such city or village, "' *" 

From these sections of this act, quoted in whole and in part, it is clear that 
the legislative expression and intent is that a township, as such political unit, 
may improve township roads in the manner provided in the section. 

Section 1, 17, 18, 19 and others of said act, providing for the obtaining sig
natures and filing petition for such road improvement; for the issuing of bonds 
to provide the money necessary to meet the expenses of such improvement; for 
the levying of an annual tax to pay for such improvement, to redeem bonds issued 
and pay interest thereon; to submit the question of increased tax levy for the 
improvement of such roads; make no distinction between that part of the town
ship !yin~ within the municipal limits and that part lying withont such munici
pal limits. 

In section :; of said act, being section 468G·5 R. S., the trustees of the town· 
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ship are authorized to appoint commissioners 1cho shall designate and determine 
the established Toads and streets in such to!cnship which shall, in their opinion, 
be impTOVed. 

The fact that the township trustees have authority, under favor of section 
18, of said act (section 4686-18 R. S.) 

"to levy annually upon each dollar of valuation of all taxable propeTty 
ot such township an amount not exceeding six mills upon each dollar 
of such .valuation, and shall continue such levy from year to year until 
all the roads and streets by said commissioners designated for improve
ments have been improved, as herein provided, and the bo~ds issued for 
that purpose, together with interest thereon, have been paid," 

is evidence that the property within municipalities is not to he distinguished 
from township property not within municipalities in the raising of taxes for or 
the improvement of township roads. 

I, therefore, conclude that under this act the township as a whole is a unit, 
and that the question of road improvement therein is considered jointly and 
without distinction by the municipal and rural district therein. 

Very truly yours, 
u. G. DE::S:::IUN, 

Attorney General. 

BLIND RELIEF-BECOMING CITIZEN OF ANOTHER STATE. 

April 7, 1909. 

Hox. JoHN F. MAHER, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-1 am in receipt of your letter submitting to this department for 

an opinion thereon the following inquiry: 

A person who was a resident of the state of Ohio and drawing re
lief under the act to provide for the relief of needy blind moved from 
the state and has taken up her residence in the state of Indiana. Is she 
still entitled to the relief which she drew under said act the same as 
when she was a citizen of this state? 

The language used by the legislature in sections 1 and 6 of this act pro
vides that only citizens of this state, and of the counties wherein the applica
tion is made for such relief, may be entitled to the benefits to be derived from 
this law. A citizen of this state, obtaining relief under this act in accordance 
with its provision, forfeits the right to continue to draw such relief upon mov
ing from the state and taking up a residence in another state. 

I am, therefore, of the opinion that a person, resident of this state and of 
a county of the state in which they are drawing relief, forfeits such right to 
relief upon ceasing to be a citizen of such state and county and taking up a 
residence in another state. 

Very truly yours, 
u. G. DEX::UAX, 

Attorney General. 
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"Xo:\IIXATIOX PAPER8-XC:\1BER ELECTOR :\lAY SIGX. 

Elec:tor l•WU only sign as many nomination papers as there are official po
sitions to fill. 

April 8, 1909. 

Ho:x. G. P. GILL::UER, Prosecuting Attorney, Warren,. Ohio. 
DEaR Sm:-Your communication is received in which you inquire if the 

provision in section 19 in the act "to regulate the conduct of primary elections," 
passed April 28, 1908, to be construed as meaning that a qualified signer of a 
nomination paper may sign as many such nomination papers as there are candi
dates for nomination for a particular office, under this act; or, if such language 
is to be construed as meaning that each signer of a nomination paper may sign as 
many such papers as there are candidates to be elected for the office. 

The language of said section 19, to which you refer, is as follows: 

"Each signer of a nomination paper may sign as may such papers 
as there are candidates for the office or position, but no more, and shall 
declare that he intends to support the candidate named therein." 

There is a wide difference between a candidate for nomination for an office 
and. a candidate nominated for the office. The language of the section is "can
didates for the office or position," which I am of the opinion means that if there 
is one official position to fill a signer is entitled to sign but one nomination paper. 
If there are three official positions to fill, such as the board of county commis
sioners or infirmary directors, a signer may sign nomination papers for three 
candidates for nomination. This is true because there are and can be but three 
candidates "for the office or position." 

That this is the expression and intent of the legislature is further evidenced 
by the provision that the signer "shall declare that he intends to support the 
candidate named therein." 

To hold that this section authorizes a signer to sign nomination papers of 
as many candidates for nomination as there may be for a partieular office or 
position would be to destroy the effectiveness and purpose of this act. The lan
guage of this section does not warrant any such construction. 

Y-ours very truly, 
u. G. Dt:X:.\IAX, 

Attorney General. 

ASSESSOR-HOW TO FILL VACANCY IN OFFICE. 

County auditor only to appoint assessor where municipal co;·poration has no 
tou;nsltip oryani:~ation; in all other cases township trustees maT•e the appoint
ment. 

April 9, 1909. 

Hox. Jonx 1<'. :\1.\n~o:R, Prosecuting Attorney, Green~ille, Ohio. 
D~o:an Sut:-I have your letter in which you ask for a constrnction of sections 

1451 and 1a18 R. S., with a view to determining whether the authority to fill a 
vacancy in the office of assessor in a ward of the city of Greenville is vested in 
the trustees of the township of which said municipal ward is a part, or whether 
such vacancy shall I.Je filled by appointment by the county auditor. 
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Section 1451 R. S. provides that: 

'"If, by reason of non-acceptance, death or removal of a person 
chosen to any office in any township, "' * at the regular election, or 
upon the removal of the assessor from the precinct or township for 
which he has been elected or there is a vacancy from any other cause, 
the trustees shall appoint a person having the qualifications of an 
elector to fill such vacancy for the unexpired term." 

Section 1518 R. S. provides that: 

"In the event that there should be a failure to elect au assessor in 
any ward or precinct of a municipal corporation not having a township 
organization, etc." 

The provision of section 1451 is general and applies to vacancies ansmg in 
"any office in any township" except trustees, while from the language used in sec
tion 1518 R. S., it is apparent that the county auditor is authorized to act there
under only in cases where the municipal corporation has no township organiza
tion. That is to say, where the municipal limits and the township boundary are 
identical, such, for instance, as the city of Cincinnati and Cincinnati Township. 
This being the only instance in which the county auditor is authorized by statlltt> 
to make an appointment to fill a vacancy in the office of assessor. 

The township in which the city of Greenville is situate, having a township 
organization, and· the municipal limits of said city not being identical with the 
boundaries of the township wherein said city is situate, I am of the opinion that 
your county auditor has no legal authority to fill the vacancy in the office of 
assessor in any ward or precinct. in said city, therefore, the appointment by 
your township trustees was regular and legal. 

Very truly yours, 
u. G. DEX::.IAX, 

.Attorne'j General. 

COUNTY AUDITOR-E:'I'IPLOYMENT OF ATTORNEY TO BE PAID OUT OF 
PUBLIC FUNDS IN MANDAMUS SUIT. 

County auditor may not employ attorney to defend him in mandamus suit 
and pay attorney out of public funds without consent of county commissioners. 
·where an oflicial administrative act is sought to be compelled by mandamus such 
suit should be against oflicial in his oflicial capacity. 

April 22, 1909. 

Hox. JosErir L. McDowELL, Prosecuting .Attorney, Coshocton, Ohio. 
DEAn Sm :--1 have your letter advising that a suit in mandamus is instituted 

against your county auditor seeldng to compel him to sign a warrant upon the 
county treasurer and asking if such auditor is being sued in his official capacity. 
You further ask if he has power to secure the services of an attorney other than 
the prosecuting attorney to defend him in the mandamus proceedings and have 
such attorney paid from the county treasury. 

From your letters it appears that it is an official administrative act of the 
auditor that is sought to be compelled, and in my opinion, the suit should be 
against him in his official capacity as county auditor. 
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Yom· que.5tion as to whether the auditor has the power to ser·nre the :;en-ices 
of an attorne~· other than the prosecutinp; attorney to defend him in th<! man
damus proceedings, and have this attorney paid from the public funds of the 
county involves a eon~truction of section 127 4 of the Revised Sta lutes. This sec
tion. insofar as the same is material, provit!Ps that 

''The county prosecuting attorney shall be the legal adviser of the 
eounty eommissioners and all other county officers and any l:nd all of 
them may rEquire of him written opinions or instructions in any mat
ter~ connected with their official duties '' " "' and he shall further be 
the legal adviser for all township officers, and no county or township 
officer shall have authority to employ any other counsel or attorney-at
law at the expense of the county except on the order of the county com
missioners " "' '', duly entered upon its journal in which order the 
compensation to be paid for legal services shall lle fixed * " "'" 

The language of 'his section as quoted above seems very clear in prohibiting 
any connty officer from securing the services of any attorney other than the 
prosecuting attorney of the county to advise him in his official capacity and pay
ing such services out of the public funds of the county, unless such authority 
should be given to sueh county officer by the board of county commissioners of 
that county. · 

I am. therefore, of the opinion that in the suit of which you speak your 
county auditor would not be authorized to retain counsel to defend him in that 
action and pay such counsel out of your county treasury unless your board of 
county commissioners would authorize such action according to the terms of 
seetion 127-1 as quoted above herein. 

Yours very truly, 
L'. G. DE:'CIL\X. 

Attorney General. 

SECRET SERVICE OFI<'ICER-E~IPLOY:\IENT OF L'NDER SECTION 3 OF 
ACT OF ~lARCH 12, 1909. 

A1•tllc.ritu to oppoint srcret scn·ice officer to aiel in di8c·o~:ering evidence {or 
t'iolafirm of local option lazes iloes not e.rist in counties zcltich hat·e not as unit, 
'rot eel dry. 

April 27, 1909. 

Hox. lnl'lx ~.l('D. S)I!Tll. Pro8ecuting AttorHeu. Hillsboro. Ohio. 
Dt:.1n Sm:-I lleg to ac·lmowledge receipt of your letter of April 24th in which 

you state that all the territory of Highland County is "dry" under municipal and 
township loeal option, but that the eounty as a unit has ne\·er held a local 
option eleetion. You inquire whether, as prosecuting attorney, you may lawfully 
apvoint a secret serviee officPr under section :~ of the act of ;\larch 12, 1909, 
known as the "Dean-Crist law." 

In a reeent O!Jinion of this department it was held that the power created 
by ~ertion :: of tl!P ahove mentioned act eould not be employer! in a county, the 
greater portion of thP territory of which is "dry" under munieipal and township 
loc·al option Jaw;:. 

l:pon considPration of the pre<·ise question submitted lJy you I am inclined 
to PXtPllfl that opinion to C'Otmties in the situation in whieh Highland County is. 
I nm l;:ltisfied that the phrase "any eounty in which the sale of intoxicating 
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liquor as a beverage is prohibited" refers to prohibition by the county as a unit. 
Where the various subdivisions of the county are "dry"' under other local option 
laws the question of the prohibition of the traffic in intoxicating liquors in any 
one of such subdivisions might be resubmitted at any time and a negative result 
would place the county again in the class discussed in the former opinion. 

It is to be observed in this connection that section 10 of the Rose county 
local option ·Jaw, 99 0. L. 38, imposes the prosecuting of offenses thereundPr as 
a special duty upon the prosecuting attorney. No such provision exists in the 
other local option laws. 

I therefore advise that the authority to appoint a secret service officer to 
aid in the discovery of evidence for violation of local option laws does not 
exist in counties which have not as a unit voted for the prohibition of the sale 
of intoxicating liquor as a beverage. 

Yours very truly, 
l!. G. DEX..\fAX, 

Attorney General. 

:\fE:\TBER EXA?;HNING CO:\:Il\HTTEE APPOINTED BY CO.\I:MON PLEAS 
JUDGE UNDER SECTION 917 R. S.-TRA VELING EXPENSES. 

April ~7, 1909. 

Hox. LEWIS P. METZGER, Prosecuting Attorney, Salem, Ohio. 
DEAR Srn:-I beg to acknowledge the receipt of your letter of April 24th, in 

which you inquire whether a member of the committee appointed by the com
mon pleas court under section 917 R. S., to examine the report of the county 
commissioners may be allowed traveling expenses in going from his home in 
another part of the county to the county seat and returning therefrom. 

Replying to your letter, I beg to state that section 917 R. S., contains no 
authority for the payment of any expenses incurred by members of the exam
ining committee appointed thereunder, nor am I able to find any statutory au
thority whatever for the payment of such expenses. 

I therefore advise that the bill which you say has been submitted by one 
of the examiners may not be allowed. 

Yours very truly, 
U. G. DEX..\IAX, 

Attorney General. 

LEGAL SETTLE.\IENT-l\IARRIED WOl\IAN. 

A. legal settlement of persons in general uithin meaning of ~ection 702 R. S. 
is continuous residence in county ancl to1cnship uithout relief for t1celre con
secutive months, but that of married tcoman. is that of her husband. 

April 27, 1909. 
Hox. B. F. WELTY, Prosecuting Attorney, Lima, Ohio. 

DEAR Srn:-I beg to acknowledge receipt of your letter of April 16th enclos
ing the letter of Hon. John N. Hutchinson, probate judge of Allen County, and 
requesting my opinion as to the questions raised therein. 

By the letter of the probate judge my attention is directed to section i02 of 
the Revised Statutes wherein the form of affidavit required in proceedings for
admission of patients to asylums for the insane is set forth. The particular 



language involved in the inquiry is as follows: "He has a legal ~ettlement in 
.............. township in this eounty." 

The questions of the probate judge are as follows: 

"How long does a per~;on have to live in a county or township until 
they would have a 'legal settlement?' 

"Can a resident of Ohio, a married woman, who has separated from 
her husband, she having left him, be regarded as having a legal settle
ment in this county, where she has become insane, having only lived 
here sixty days prior to becoming insane, her husband being a resident 
of Coshocton County, Ohio?" 

Inasmuch as insane persons are dependents, the definition of the term "legal 
settlement" as set forth in the act relating to the relief of the poor should be 
applied to the above quoted language of section 702 R. S. That definition is em
Lodied in section 1-192 R. S., which is as follows: 

"Every person shall be considered to have obtained a legal settle
ment in any county in this state in which he or she, shall have contin
ually resided and supported himself or herself for twelve consecutive 
months, without relief, under the provisions of law for the relief of the 
poor, subject to the following exceptions: " * " * The wife or widow 
of a person whose last legal settement is or was in any township in 
this state, shall be considered to he legally settled in the same township; 
but if she has not obtained a legal settlement in this state, then she 
shall he deemed to be legally settled in the place where her last legal set· 
tlement was 11revious to her marriage." 

Applying- the statutory definition above quoted to the questions submitted it 
appears: 

1. In general a person must reside continuously in a county and towuship 
without relief for twelve consecutive months in order to acquire a legal settle
ment. 

2. The legal settlement of a married woman is that of her husband. She 
c-annot acquire any other legal settlement during coverture, although ·she has 
left her husband, and in the r-ase described by the probate judgt> the legal set
tlE>ment of the woman is in Coshocton County. (See also Spencer Tp. v. Pleasant 
Tp., 17 0. S. 31; sec. :1110 Revised Statutes.) 

I herewith return the letter of the probate judge in accordance with your 
requ£'st, and defire to acknowledge the assistance derived from your citations in 
formulating my opinion in this matter. 

Yours very truly, 
u. G. DF.~CIL\::o;, 

Attorney General. 

POOR FL"XD-EXHAL"STED ON ACCOUNT OF CESSATION OF DOW-AIKIN 
TAX. 

Ouly meaas lCltcreby infirmary directors may secure funds during period, 
uet!rec/1 pre8ent time ana next semi-annual ta:e settlement is to transfer !tnex
JiCI!dl'fl balanr·es umle;- sec. 876. 
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April 27, 1909. 

Hox. JosEPH L. ::\IcDowELL, Prosecuting Attorney. Coshocton. Ohio. 
DE.\B Sm :-I beg to acknowledge the receipt of your letter of April 24th, in 

which you state that the poor fund of your county is now exhausted because of 
the cessation of revenue from the Dow-Aikin tax due to the prohibition of liquor 
traffic in the county at local option election held during the past year. You 
ask me to suggest a means whereby the infirmary directors may secure funds 
to meet their needs during the period between the present time and the next 
semi-annual tax settlement. 

No statutory authority exists for borrowing money to meet such deficien•:y 
in the poor fund. The only alternative would seem to be the transfer of funds. 
Section 22b-2 of the Revised Statutes provides one method for the relief of de
pleted county funds, but this procedure may not be employed for the relief of 
the poor fund, since that section authorizes county commissioners and infirmary 
directors to "transfer the public funds under their respective supervision from 
one fund to another," while the poor fund is under the supervision of the infirm
ary directors, and is the only fund under their supervision (Annual Report of 
Attorney General 1908, page 241). 

It seems, however, that the power of the county commissioners to transfer 
unexpended balances as set forth in section 876 R. S., might be invoked for the 
purposes. at hand. That section is as follows: 

"The county commissioners shall have power to transfer any un
expended balances of any funds raised for the purpose of erecting pub
lic buildings, remaining in the treasury of their respective counties, to 
any other fund, or to any other purpose for which money is needed by 
such county; and in case there is a fund in such treasury that has been 
levied and collected for a special purpose, and such fund, or a part 
thereof, will not be needed for such purpose until after the time fixed 
by law for the next payment of taxes, and any of the other funds of 
the county are exhausted, the commissioners may transfer such special 
fund, or such part thereof as is needed, temporarily, to such other fund 
as is exhausted, and reimburse such special fund out of the taxes levied 
for such other fund, as soon as the same are collected." 

The authority vested in the county commissioners by this section is not 
limited to funds under their supervision, and accordingly the reason which 
forbids the application of section 22b-2 does not apply thereto. If then there 
are in the treasury of Coshocton County unexpended balances of funds levied 
and collected for special purposes which balances will not be needed for such 
purposes until after the next tax paying period, the commissioners may, in 
their discretion, transfer such balance temporarily to the poor fund. This is the 
only method available for the relief of the poor fund of your county. 

Yours very truly, 
U. G. D£X)fAX. 

Attorney General. 
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TOWXSHIP TRCSTEES-ACTHORITY TO CO:\IPEL OWXER TO ASSIST IX 
COXSTR"L"CTIOX OF LIXE FEXCE. 

A;:>ril 28, 1!!09. 

Hox. 0. W. Kcnxs, Prosecuting Attorney. Van ·wert. Ohio. 
DE.\R Sm:-1 beg to acknowledge receipt of your letter of April 13th in 

which you submit the question as to the power of township trustees to compel 
the owner of uninclosed lands to pay any part of the costs of the construction 
of a line fence along the boundaries of such lands. 

Sections 4239, 4242 and 4243 Revised Statutes seem to vest such power in the 
township trustees upon complaint of an aggrieved party. These sections, how
ever, were held unconstitutional insofar as they attempted to authorize the 
trustees to compel the owner of uninclosed land to contribute to the payment of 
the expenses of constructing such a line fence in the case of the Alma Coal Co. v. 
Cozad, treasurer, decided by the supreme court February 2, 1909 (reported in 
full in the Ohio Law Reporter for March 8, 1909). The second paragraph of the 
syllabus in that case is as follows: 

"The act of April 18, 1904 (97 0. L. 138), may not be so construed 
and administered as to charge an owner of lands which are, and are 
to remain, unenclosed with any part of the expense of constructing and 
maintaining a line fence for the sole benefit of the adjoining proprietor." 

The above decision seems clearly to establish the lack of authority of lhe 
township trustees to compel the owner of unenclosed land to pay any 11art of 
constructing and maintaining a line fence along such unenclosed land. 

Yours very truly, 
U. G. DEX)IAX, 

Attorney General. 

COUNTY CO:\DiiSSIONERS -POOR FUND SURPLUS-PURCHASE OF LAND 
FOR INFIR:\iARY-SUBMITTING QUESTION TO VOTE. 

County com missioners may by 11roper procedure spend not over $15,000 of 
poor funcl surplus to purchase land for infirmary without submitting question to 
vote. 

April 28, 1909. 

Hox. CuAnu:s KnJcnn.u::II, Prosecuting .Attorney, Canto;!, Ohio. 
DEAR SIR:-You have submitted to this office the question as to whether or 

not a large surplus in the poor fund of Stark County may be expended in the 
purchase of lands for infirmary purposes without submitting the question of the 
policy of purchasing such lands to a vote of the people. 

Confusion attendant upon office repairs has caused your letter to be mislaid, 
and my reply thereto has been delayed for this reason. 

The money which you desire to use being in the poor fund is subject to 
the control of the infirmary directors, and may not, while it remains in the poor 
fund, be appropriated by the commissioners for the purpose of making the pur· 
chase in question. The question of the power of the commissioners to expend the 
money in the particular manner suggested cannot arise until it is ascertained 
that the commissioners may acquire general authority as to its expenditure. 

I am informed by your letter that the revenues· derived from the Dow tax 
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constitute a large portion of the surplus in the poor fund. To that portion of 
said surplus the procedure of section 2834d R. S., may be applied. That section 
is as follows: 

"Whenever there is in the treasury of any " " "' county "' '" * 
any surplus arising under an act entitled 'An act providing against the 
evils resulting from the traffic in intoxicating liquors' * " * which 
surplus is not needed for the purpose named in section 9 of said act, 
such surplus may be, at any time, transferred to any other fund "' 
by an order of the proper authorities entered on their minutes." 

. .. 
The "purpose named in section 9 of said act" as applied to counties means 

the relief of the poor. The "proper authorities" referred to in the above quoted 
section are the county commissioners. (Sections 22b-2 and 876 R. S.) The 
power to make temporary transfers conferred upon the commissioners by sec
tion 876 R. S., is enlarged by section 2834b R. S., so as to extend to permanent 
transfers from the poor fund as well as from any of the funds under the direct 
supervision of the county commissioners. It follows that the county commis
sioners by proper order entered on their minutes may effect a transfer to the 
general fund of so much of the surplus in the poor fund as has been accumulat~d 
from revenues under the liquor tax law. 

By placing the money in the general county fund the commif'sioners acquire 
general power to expend the same, and under section 870 R. S., express power 
is conferred upon them to expend it for the purchase of lands for an infirmary. 
The question then arises as to whether section 2825 R. S., as amended 99 0. L. 
456 imposes any limitation upon such power. That section as amended pro
vides: 

"The county commissioners shall not levy any tax or appropriate any 
money * * * for land for infirmary purposes, the expense of which 
will exceed $15,000 * * * without first submitting to the voters of 
the county the question as to the policy of * " * the purchase of 
lands for infirmary purposes * * * by genera! tax. 

"Which said submission shall be made at the annual election, next 
after the proposition tor such levy is adopted " * " 

''* * * Printed tickets shall be provided by the commissioners 
on which shall be printed 'For ........ tax, yes' and 'For ........ tax, 
no' * * *· 

"If a majority of the vote so cast shall be against the policy of such 
improvements, the commissioners shall not assess any tax for that pur
pose * v * 

"If at any such election a majority shall be found in favor of the 
improvement as aforesaid, then the commissioners shall be authorized 
to proceed to levy tlle tax." 

The first italicized phrase above quoted is meaningless unless it refers to 
such an appropriation of money as that which would have to be made in this 
instance. It is true that the question to be submitted to the electors under 
amended section 2825 is that of the policy of making a given improvement by 
levying a general tax and that the effect of an affirmative vote thereon is to 
authorize the commissioners to levy such a general tax. It is true also that 
aside from the single phrase referred to, no other mention of an "appropriation" 
by the county commissioners appears in this section. The act, then, is somewhat 
ambiguous and its effect is doubtful, particularly inasmuch as it imposes a lim
itation upon the general power gran ted by section 870, which power is one of 
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the primary and essential powers of the county commissioners and has existed 
for a long period of time. Xevertheless, I am satisfied that the legislati\·e 
intent is to prohibit the appropriation of money under section 870 when the 
amount to be expended in the making of the improvement exceeds $15,000, 
unless the policy thereof has been favorably passed upon by the electors under 
section 2825 as amended. 

I conclude, therefore, that by following the procedure above outlined, your 
commissioners may render a portion of the poor fund available for the purchase 
of land for infirmary purposes, but that they may not appropriate the money 
so made available if the sum thereof exceeds $15,000, without submitting to 
the electors of the county the question of the policy of purchasing such land. 

Yours very truly, 
"U. G. Dt::'DL\X, 

Attorney General. 

DEFICIT IX COL'XTY FUNDS CAUSED BY FAILURE OF DOW TAX-AU
THORITY OF COM:\1ISSIONERS TO ISSUE BONDS TO MAKE UP 
DEFICIT. 

April 28, 1909. 

Box. G. P. GILL::.mn, Prosecuting Attorney, Warren, Ohio. 
DE.~R Sm:-Your communication is received in which you state that owing 

to the failure of Dow tax a deficit has arisen in the county funds of Trumbull 
County and you inquire as to whether the commissioners of said county have 
authority under favor of section 2834a Revised Statutes to borrow money and 
issue bonds to secure the same until the tax rate of the county is raised sufficient 
to provide additional revenue equal to the deficit. 

Replying thereto, I beg J;o say that in my opinion you cannot obtain relief 
under section 2834a. This act (97 0. L. 514) is one "relating to refunding or 
extending time of payment of bonds." In section 1 thereof is found the pro
vision: 

"Provided, however, that no indebtedness of any * * ·~ county 
shall be refunded or extended unless such indebtedness shall first be 
determined to be an existing, valid and binding obligation of any such 
''' "' "' county by formal resolution * * * of commissioners * *" 

It is evident from this and other provisions of said act that the county 
cannot anticipate a deficit and make provision therefor under tlte provisions of 
this act. You state that the rate of taxation in your county is not equal to the 
limit prescribed by law. It would seem that the commissioners of your county 
should in some way be able to provide for the conducting of the affairs of the 
county until the tax rate thereof is raised and additional revenue is derived 
therefrom. 

Yours very truly, 

:J.:i-.!.. G. 

u. G. DE:'DI.~X, 

Attorney General. 
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NEW PUBLIC BUILDINGS-A::IiOUNT THAT l\IAY BE EXPENDED FOR BY 
COUNTY COM::IIISSIONERS WITHOUT SUB::IIITTING QUESTION TO 
VOTERS. 

April 28, 1909. 

Hox. R. H. PATCHIX, Prosecuting Attorney, Chardon, Ohio. 
DEAR Sm:-In your letter of April 20th, receipt whereof is acknowledged, 

you inquire whether the county commissioners may construct a county jail at a 
cost of less than $15,000 and more than $10,000 wthout submitting the question of 
such construction to a vote of the people. You cite for my consideration in this 
connection section 2825 R. S., as amended 99 0. L. 456, and section 2825a R. S. 

The first section above cited is in part as follows: 

"The county commissioners shall not levy any tax, or appropriate 
any money for the purpose of building public county buildings ,. * * 
the expense of which will exceed $15,000 * * without first submitting 
to the voters of the county, etc." 

Section 2825a Revised Statutes provides that: 

"* * * whenever the county commissioners * * * shall determine 
to enlarge, repair, improve or rebuild any public county building * * * 
the entire cost of which expenditure shall exceed $10,000 * * *, the 
question as to the policy of such expenditure shall be first submitted to 
the voters of the county as provided in section 2825." 

I find no inconsistencies between these two sections. The one clearly applies 
to the construction of new buildings and the other to the repair and improve
ment of old buildings. I find upon investigation that neither of these sections 
was amended during the last session of the general assembly. 

I am of the opinion, therefore, that under the provisions above quoted a new 
jail may be constructed by the county commissioners at a cost of less than 
$15,000 without submitting the question as to the policy of such action to the 
voters of the county. 

Yours very truly, 
u. G. DEX~IAX, 

Attorney General. 

ADVERTISING AND SOLICITING DISTINGUISHED-NEWSPAPERS IN 
"DRY" TERRITORY ADVERTISING LIQUOR. 

The term "solicit'' as used in section 4 of the Dean Act does not include 
advertisements tor intoxicating liquor in "dry" territory. 

May 3, 1909. 

Hox. Jonx T. DoAX, Prosecuting Attorney, Wilmington, Ohio. 
DEAR Srn:-Your letter of April 21st received, in which you ask the follow

ing question: 

"Under section 4 of the 'Dean Bill,' is it unlawful for any newspaper 
published anywhere containing advertisements soliciting orders for 
liquor, to be circulated in the 'dry' territory of this state?" 
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The determination of tl1is question, which also incidentally involves the 
determination of whether it is unlawful for liquor dealers doing business in 
"wet" territory to insert similar advertisements in papers published in "dry" 
territory, and whether it is unlawful to do the same thing by means of billboards 
erected in "dry" territory, depends entirely upon what interpr-etation shall be 
put upon the words "directly or indirectly solicit," as used in section 4 of the 
so-called Dean Act, which reads as follows: 

"Any person, or persons, firm, or any officer of any corporation, who, 
directly or indirectly, after April 15, 1909, solicit orders for intcxicating 
liquor in any county or territory where the sale of such liquor as a bev
erage is prohibited, shall be subject to a fine of not less than $150.00 
nor more than $100.00 for the first offense, and for the second offense, not 
less than $400.00 nor more than $800.00;" 

In other words, whether the word "solicit" shall be held to include "adver
tisements" for orders for intoxicating liquor. 

The definition of "solicit," which appears to fit the case in question, as 
given by the Century Dictionary, is as follows: 

''To seek to obtain, strive after, especially by pleading; ask (a thing) 
with some degree of earnestness or persistency, as, to solicit an office or 
a favor; to solicit orders." 

And "advertisement" is thus defined by the same authority: 

"To make public announcement of anything of which it is desired 
to inform the public; announce one's wants, wishes or intentions by ad
vertisement; as to advertise for something that is wanted." 

See also Anderson's Dictionary of Law, "solicit," and Bouvier's Law Dictionary, 
"advertisement." 

The act in question is penal and should, therefore, under the well-known 
principle of statutory construction, be strictly construed, and 

""' * * those who contend that a penalty may be inflicted, must 
show that the words of the act distinctly express that under the cir
cumstances it has been incurred. They must fail if the words are merely 
equally capable of a construction that would, and one that would not, 
inflict a penalty." 

2 Lewis' Sutherland Statutory Construction, section 523. 
By a strained construction, the term "solicit" might possibly be held to in

clude "advertisement" under the above definitions of those terms, but it must 
always be remembered that the intention of the legislature to forbid "advertising" 
for orders for intoxicating liquors in "dry" territory, must clearly appear from 
the express words used in the prohibitory act, and such intention cannot be 
reasoned into it. 

"It is a principle in the construction of statutes that the legislature 
does not intend the infliction of punishment * * * by doubtful lan
guage. (• "' ~. Although a case may be within the mischief intended 
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to be remedied by a penal act, that fact affords no sufficient n•ason for 
construing it so as to extend it to cases not within the correct and or
dinary meaning of its language." 

2 Lewis' Sutherland Statutory Construction, section 521. 
The question here involved might perhaps be held to "be within the mis

chief intended to be remedied" by the 4th section of the Dean Act, but, we must 
ascertain the intention of the legislature from the actual words which they have 
embodied in the act, and must give to those words their common and ordi
narily accepted meaning, and it is my opinion that, under the accepted definitions 
of these two terms, as above given, "solicit" implies a more personal and indi
vidual application, or request, for orders by liquor dealers to inhabitants of "dry" 
territory, than is implied in the word "advertise," and the further use of the 
words "directly or indirectly" does not so enlarge the meaning of the term as 
to include "advertising" such as you have referred to in your question. The 
apparent intention of the legislature in using the words "directly or indirectly" 
was to reach offending agents of any such liquor dealers. The meaning of the 
\vord "advertise" is well known, and had the legislature intended the act to 
apply to such cases as the one stated in your question, it should, anrl undoubtedly 
would have used that particular term. It is also well to consider in construing 
this act, that an interpretation of it which would include "advertisements" such 
as you have spoken of, inserted in newspapers published in "wet" counties, would 
so broaden its scope as to include and indirectly regulate the traffic in intoxi
cating liquors in "wet" counties, for it is a: well-known fact that any newspaper 
published in 'wet" territory, which is of any value as a general advertising 
medium, would undoubtedly have a greater or less circulation throughout the 
"dry" territory of the state. In my opinion, such an interpretation would give 
to this act a scope which it was not intended by the legislature to have when 
passed. 

The only case I have been able to find in the reports which is exactly in 
point on the question here involved is that of Carter v. The State, 98 South
western Reporter 704, decided by the supreme court of Arkansas, in December, 
1906. The question involved in that case was, whether an advertisement in the 
following terms-

"J. lVL Strange, in Texarkana, will be glad to have your .Qrder for 
Joel B. Fraser whiskey. * ·* " Please send your order to J. A. Wilson, 
of Texarkana, for Bonny Rye." 

-inserted in a newspaper published in "dry" territory, was unlawful under the 
terms of section 5133 Kirby's Dig., which read as follows: 

"It shall be unlawful for any person, firm, partnership or corpora
tion, engaged in the sale of alcohol, or any spirituous, ardent, vinous, 
malt, or fermented liquors, where the same may be lawful, to solicit 
orders, either by agent or otherwise, for the sale of alcohol or any spirit
uous, ardent, vinous, malt or fermented, liquors, in any place or places, 
in this state where the same is prohibited by law." 

As can be seen, the above provision is in all essentials, and to all intents 
and purposes, identical with section 4 of the so-called Dean Act,· and it is my 
opinion that the terms "either by agent or otherwise" appearing in the Arkansas 
statute, and "directly or indirectly" appearing in the Dean Act, are to all intents 
and purposes the same, and were intended to cover the same thing. 
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Hill C. J., for the court rendered the following opinion in the Arkansas 
case: 

"The facts of this case, which will be found stated by the Reporter, 
called for a decision as to whether an advertisement is within the mean· 
ing of the solicitation denounced by section 5133 Kirby's Dig., * * * 
The many uses of the term "advertise," in its various forms may be 
found in the Century Dictionary, from which this definition, the one 
most nearly reaching to the facts here, is taken: 

" 'The act or practice of bringing anything, as one's wants, or one's 
business, into public notice, as by paid announcement in periodicals, or 
by hand bills, placards, etc., as to secure customers by advertil;;ing.' To 
'solicit' is thus defined: 

" 'To importune, entreat, implore, ask, attempt, try to obtain.' An· 
derson's Law Dictionary. See, also, Century Dictionary, 'solicit.' 

"Xone of the uses of this term embrace 'advertising,' although 'ad· 
vertising' is a method, in a broad sense, of soliciting the public to pur· 
chase the wares advertised. But 'soliciting' is a well-known and defined 
action, and 'advertising' is an equally well-known and defined action, and 
they are not identical. It is true that they are intended to reach the same 
result, the sale of wares, but different routes are traveled in reaching 
that end. One is legislated against, and the other is not. If the le(lislature 
intencled to make criminal the advertisement in prohibited district of 
liquor, it would have saicl so and not left szlch an important ·matter to 
be implied from the use of a general term. It would be a strainea and 
unnatural use of the term 'solicit' to include in it advertisements in 
nezcspapers." 

As I have said, the above is the only judicial interpretation of such a pro· 
vision as we here have under consideration, which I have been able to find in the 
reports, and the above decision would undoubtedly carry some weight with our 
courts should such a question as you have stated come before them for de· 
cision. 

I am, therefore, inclined to the opinion that the term "solicit" as used in 
section 4 of the so-called Dean Act does not include "advertisements" soliciting 
orders for intoxicating liquor in "dry" territory, and that your question, there
fore, must be answered in the negative. This question, however, is one of such 
state-wide importance, and involving interests throughout the state to such an 
extent, that there should, in my opinion, be steps taken to produce a judicial in
t.erprctation of this section of the so-called Dean law. 

I beg to enclose opinion heretofore rendered by me, on the question whether 
detectives can be employed by prosecuting attorneys only in counties voted dry 
under the "Rose Bill," as per your request contained in your letter of April 21st. 

Yours very truly, 
u. G. Df::'OIAX, 

Attorney General. 
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PETITION FOR PIKE ROAD-VILLAGE RESIDENT LAND OWNERS NEED 
NOT SIGN. 

A petitwn tor a pike road need only have majority of land owners residing 
outside of municipality sign same even though route of road is through munici
pality. 

May 5, 1909. 

Hox. J. C. ·wrLLIA:.\tsox, Prosecuting Attorney, JJft. Gilead, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your Jetter of l\Iay 1st, in which 

you request my opinion upon the following question: 

"Our commissioners have been presented with a petition for a pike 
road under the proYisions of the law as the same are found in the 99 
0. L., at page 489. The route of the proposed improvement is through 
the village of Marengo, a municipality of this county. By counting the 
resident land owners within the municipality there has a majority of 
all resident land owners signed, but without counting those within the 
municipality there has not a majority signed. 

"Under this statement of facts has there a sufficient number of 
resident land owners signed the petition?" 

Replying thereto I beg to state that the above cited act contains the fol
lowing paragraph: 

"Provided that it shall not be necessary in determining such ma
jority petitioners to count any such resident land owners residing 
within any municipality." 

I find upon investigation that this paragraph was incorporated in the law 
by the amendment found in 99 0. L. 489. Prior to said amendment, therefore, 
the resident owners of land residing within one mile of a public road would in
clude the reRidents of municipalities situated along the line of such road, and 
it would have been difficult for resident owners not residing within such mu
nicipalities to have secured the signatures of a majority of resident owners, so 
constituted, on an improvement petition, without securing those of a large num
ber of the residents in the municipalities. The amendment under consideration 
is apparently designed to obviate this difficulty. As I read it, the meaning 
thereof is that a majority of all the resident land owners residing outside of all 
municipalities shall be sufficient. From your statement of the question which 
now confronts you. I am not certain whether, in determining the number "of 
all resident land owners," you have counted those within the municipality. If 
you have not done so, then the petition which you describe is insufficient; but, if 
you have done so, the sufficiency of the petition depends on the answer to tho 
further question, whether or not a majority of resident land owners residing 
outside of the municipality have signed it. 

Yours very truly, 
u. G. DE.:OIAX. 

Attorney General. 
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DEAX-CRIST BILL-GA~\IBLIXG. 

1rlte,·e ca1rls a;·e played o,· dice shaken for pnrpose of ascertain:,lg 1rlw pays 
tor driill;s is gambling 1cithin meaning of Dean-Crist bill. 

:\lay 5, 1909. 

Hox. H.\RRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of April 2nd and to 

apologize for my delay in replying to it. 
The offices of this department have recently been remodeled, and in the con

fusion resulting therefrom, your letter was temporarily mislaid. 
You submit for my opinion the following question: 

"\\~ith reference to question three in the list of five questions em
braced in the Dean Bill for the regulation of the liquor traffic. Where 
the only cards played or dice shaken is for the purpose merely of ascer
taining who wins the game, and the only reward offered is that of the 
snpJ)lying of a glass of beer or a glass of whisky, is this gambling within 
the meaning of the act as construed by your department?" 

The third question required by the so-called Dean Law to be answered by 
saloon-keepers is as follows: 

"Have you, within the past twelve months, knowingly permitted 
gambling to be carried on in, upon or in connection with your place of 
business?" 

It is unnecessary, in answering your question, to consider any of the other 
provisions of the Dean law. Nor is it necessary to frame a definition of the term 
"gambling." It is sufficient to state that all the authorities unite in holding 
that a stake must be played for, in order that a game of chance may amount to 
"gambling." 

Your inquiry is as to whether, in case a game of cards or dice is played 
without any stake being put up in advance, and with the understanding that one 
of the contestants is to "treat" the other to a glass of liquor at the conclusion 
of the game, which is played to determine which contestant shall purchase the 
liquor, there is a stake within the meaning of the term as used in the definition 
of the word "gambling." 

In my opinion, your question should be answered in the affirmative. 
The following authorities establish the rule, that drinks or cigars to lle pur

chased by the loser of a game of chance for the use of the winner, or of all the 
contestants, constitute a stake sufficient to render the game a gambling one, 
whether the agreement to "treat" is expressly entered into by the contestants be
fore the gan1e or is simply an understanding arising from custom: 

State v. Wade, 43rd Ark. 77, 51 Am. Rep. 560. 
Brown v. State, 49 N. J. L. 61, 7th Atl. 340. 
Hay v. Reid, 85 :\lich. 296, 48 N. W. 507. 
Walker v. State, 32 Tenn. 287. 
Com. v. Taylor, 80 :\lass. 26. 
Com. v. Goerdier, 80 :\lass. 390. 
:\IcDaniel v. Com. 69 Ky. 36. 
Hitchens v. Peo. 39 N. Y. 454. 
l:lsamer v. State, 11th 0. D. Reprint, 889 (circuit court). 
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I trust that the above stated principle will be of assistance to you in meet
ing the questions which you say you will have to encounter. 

Yours very truly, 
u. G. DEX:.U:AX, 

Attorney General. 

SECRET SERVICE OFFICER IN DRY 'l'ERRITORY-COMPENSATION OF. 

1\Iay 10, 1909. 

Hox. GEORGE C. BAR:XES, Prosecuting Attorney, Georgetown, Ohio. 
DEAR SIR:-Your communication is received in which you submit the fol

lowing inquiry: 

The "Dean law" authorizes the prosecuting attorney to appoint a 
secret service officer to aid in discovering evidence for violation of the 
local option laws in "dry" territory, and further provides that such offi
cer's compensation "shall be paid out of the county fund upon the war
rant of the county prosecutor." Q1tery: Shall the county prosecutor 
draw his warrant direct on the county treasurer or should payment be 
made through the county auditor's office? 

In reply I beg to say the quotation from section 3 of the "Dean law" as con
tained in your inquiry, expressly provides that the compensation shall be paid 
upon the warrant of the prosecuting attorney. That means that the prosecuting 
attorney is to draw the warrant on the county treasurer for the money. The 
second paragraph of section 3- further provides that if the prosecuting attorney 
fails to perform his duty in the appointment of a secret service officer that the 
probate judge shall have the power to appoint, and in that case the compensation 
is to be paid out of the county fund upon the warrant of the probate judge. 

My opinion is that the prosecuting attorney, if he makes the appointment, 
will draw the warrant for the pay and that it is not necessary for such warrant 
or voucher to go through the hands of the county commissioners or county 
auditor. Yours very truly, 

W. H. MILLER, 
• Assistant Attorney General. 

PINEGROVE SPECIAL SCHOOL DISTRICT-SPECIAL LEGISLATION. 

:\lay 13, 1909. 

Ho~. A. P. l\1ILLER, Prosecuting AttoTney, Pomeroy, Ohio. 
DEAR Sm:-Your letter of May 8th received, in which you ask the following 

question: 

"Under the decision of the supreme court in regard to special school 
districts, and special acts of the legislature, is the Pine Grove Special 
School District, which was created by a special act of the legislature in 
the year --, an illegal district, ~nd should the county auditor place 
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the levy made by the township school board on the tax duplicate to the 
exclusion of the levy made by the Pine Grove Special District?" 

The cases to which you refer in the question are, I take it, tho'Se of Bartlett 
P.t a!. v. The State of Ohio, 73 0. S. 54, and State ex rei v. Spe!lmyre et al., 67 
0. S. 77. 

In the former case, at the conclusion of its opinion, the court says: 

"We are, therefore, of the opinion that the original section 3891, and 
the amended sections 3891 and 3928, of the Revised Statutes, are in
effectual and void, so far as they would make legal and valid special 
school districts of those special school districts which had been created 
under or by special statute." 

It is, therefore, my opinion that, under ruling in the above cases, the Pine 
Grove Special School District is an invalid one, and that the auditor should 
place the township school board's levy on the tax duplicate, and refuse to place 
thereon the levy of the Pine Grove Special School District. 

Yours very truly, 
U. G. DEx::.ux, 

.Attorney General. 

SCHOOL DIRECTORS-POWER OF WOMEN TO VOTJ~ FOR. 

Under sections 3970-12 and 3921 a woman may not vote to choose a sehoul 
director in 'Z subdistrict. 

:May 13, 1909. 
Hox. W. E. LYTLE, Prosecuti;zg .Attomey, Troy, Ohio. 

DEAR Sm:-Your communication is received in which you submit the fol
lowing inquiry: 

Have women, under sections 3970-12 and 3921-a Revised Statutes, 
a right to vote at an election to choose a school director in a subdis
trict? 

In reply thereto, I beg to say section 3921-a R. S. provides for the annual 
election of one school director in each subdistrict, and fixes his powers and 
duties. 

Section 3970-12 grants the privilege to women to vote for members of the 
boards of education. This section, however, as originally passerl, 91 0. L., page 
182, gave women the right to vote at any election held for the purpose of choos
ing any school director, member of the board of education, or school council, 
under the general and special laws of the state, but by the enactment of the 
school code in 1904, it was changed by amendment to its present form. The 
result of which amendment is that, whereas, under the original section, women 
were permitted to vote for the purpose of choosing any school director, member 
of the board of education, or school council "they are now under the amended 
section entitled to vote for 'members of the boards of education,' and upon no 
other question." 

Under the provisions of section 3921-a the director elected in a subdistrict is 
not a member of the board of education, but, to use the languag-e of the statute, 
"shall act as the organ of communication between the inhabitants and the 
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township board of education." In other words, he is a committeeman to repre· 
sent the electors of a subdistrict in business dealings with the board of educa· 
tion. 

It follows, therefore, that under the wording of section 3970·12 as it now 
stands, women would not be entitled to participate in an election held for the 
purpose of electing a director for subdistrict. 

Yours very truly, 
u. G. DES:IIA:-<", 

A.ttornr.11 General. 

BLIND RELIEF-DRAWING PENSION NOT A BAR. 

May 13, 1909. · 

Hox. H.\RHY C. Pr~GH, ProseFJuting Attorney, Zanesville, Ohio. 
DEAR SIR:·-Your communication of May 12th is received, in which you sub· 

mit the following inquiry: 

The blind commission of this county desires to know if the clause 
"and such relief shall be in lieu of any other relief of a public nature 
as contained in the act for the relief of needy blind, will prevent giving 
aid to a soldier drawing a pension, provided such, soldier has all the 
other qualifications required by said act to make him a needy blind 
person. 

In reply I beg to say, I assume that you mean by the concluding clause of 
your inquiry, "providing such soldier has all the other qualifications required by 
said act to make him a needy blind person," that the soldier referred to is with· 
out the means of support other than the pension that is provided by the gov· 
ernment, and that the pension is inadequate to maintain him. If I am right 
in this, then the mere fact that he draws a pension from the federal government 
would not, in my judgment, disqualify him from receiving aid under the needy 
blind law. The language "and such relief shall be in lieu of any other relief 

'of a public nature," is not intended to disqualify a soldier who. is the recipient 
of a small pension, and who, if not given relief under the needy blind law, 
would become a charge upon the public. 

Yours very truly, 
u. G. DEX:IfAX, 

A.ttontey General. 

COUNCIL--COMPENSATION OF MEMBERS-MANNER OF FIXING SAME
MUST BE PUBLISHED. 

The statute relative to compensation of councilmen in villages is not self· 
executing ana some action must be taken on part of council either by ordinance 
or resolution before they may be compensate(!, and such action must be pub· 
lis heel. 

May 13, 1909. 

Hox. KARL T. WERBER, Prosecuting Attorney, Columbus, Ohio. 
DEAR SIR:-I have the letter of May 11th from your assistant, Mr. Reed H. 

Game, making inquiry as to my opinion rendered to Mr. Joseph T. Tracy of the 
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Bureau of Inspection and Supervision of Public Offices on :\larch ~2. "!909, rela
tive to the right of mem!Jers of council in villages to draw the sum of $2-00 for 
each meeting, not to ex<:eed twenty-four meetings in any one ye·.u. without the 
passage of an ordinance fixing the compensation of members of such counciL 

An opinion was rendered from this department on January 18, 1909, anu 
another one on :\larch 22, 190!!, both on the question as to whether members of 
council in villages are entitled to receive any compensation for their services as 
councilmen without the prior enactment of legislation fixing the amount of such 
compen;;ation, and in each of these opinions it was held by me that such prior 
legislation is neces.;;ary. That is that council must adopt proper legislation fix
ing the amount of their compensation within the limits prescribed by section 
197 of the ::\Iunicipal Code, as amended in 97 0. L. 118, before they will IJe en
titled to receive any compensation whatever. 

The request made by the officer calling for each of these opinions was for 
my ruling as to whether the statute is self-executing, or is it the duty of council 
to fir:>t take some action fixing their compensation for the future. Our attention 
was not drawn to the point as to whether this action of the council should be by 
onlinance or resolution nor as to whether it might he done by either one of 
these. and from the reading of the opinions, copies of both of which I enclose 
herewith, it would appear that we meant to hold that the legislation must be 
by ordinance alone. Such, however, was not the intention, and later on I was 
asked for an opinion on this last mentioned point by Mr. A. \V. Geissinger, solici
tor for Grove City, Ohio, and I herewith enclose you a copy of the opinion 
given him on that question to the effect that the action of council in fixing the 
amount of compensation within the limits of the statute, 97 0. L. 118, may be 
tal,en by either a resolution or an ordinance and that this action of council in 
either one of these modes, that is by resolution or ordinance, is legislation of a 
general nature and must be published according to section 1693 of the Revised 
Statutes. which section is made a part of the ::\Iunicipal Code by adoption under 
section 124 of the Municipal Code. 

I am of the opinion that the words "ordinance of a general nature," etc., as 
used in this section 1695 Revised Statutes include resolutions of the same nature, 
it being provided by section 122 of the ::\1unicipal Code that the action of council 
shall be by either ordinance or resolution. So that :\1r. Ralston is in error in 
claiming that my ruling on the question bas been reconsidered and changed. It 
was simply an oversight that we used the word "ordinance" ~l0ne in the first 
two opinions mentioned above, and as heretofore stated the question as to wheth
er it would he proper to fix the compensation by either one or the other as council 
might see fit was not before us until the letter c.ame from Mr. Geissinger. 

That council must first take some action fixing their compensation before 
they may reeeive th~ same, see the case of Walker et al. v. Dillonwle. reported 
in the issue of November 30, 1908, of the Ohio Law Reporter, Vol. 6, No. 34, ad
vanced sheets. 

That ::\lr. Ralston is in error in his contentions on this matter seems very 
<'lea1. His claim is that the statute, 97 0. L. 118, is self-executing, and that 
under it each member ol' the council is entitled without any legislation on the 
part of couneil at any time to receive $2.00 a meeting, no more nor no less, for 
not to exceed twenty-four meetings in any one year. 

Yours very truly, 
lJ. G. DI·:x:II.\:\, 

Attorney General. 
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BOARD OF EDUCATION-CONTRACT WITH RELATIVE OF ~IE~IBER. 

~Iay 24, 1909. 
Hox. Hcon R. GIL:IIOBE, Prosecuting Attorney, Eaton, Ohio. 

DE-u: Sm:-Your communication of ~Iay 2lst·is received relative to the pro
vision contained in section 6975 R. S., which forbids "any local director or mem
ber of the board of education to vote for, or participate in the making of any 
contract with any person as a teacher or inspector in any of the public schools 
of this state to whom he is related as father or brother." You inquire whether 
or not such provision includes son, uncle, sister or daughter. 

In reply I beg to say, said provision is penal in its nature and is to be con
strued strictly. It cannot, therefore, apply tC? any persons other than those 
specifically enumerated. Inasmuch as a son, uncle, sister or daughter are not 
named in the section, they are not included in the inhibition. 

Yours very truly, 
U. G. DEX:ILI.X, 

Attorney General. 

ROADS AND HIGHWAYS-APPLICATION FOR STATE AID-TUIE SA~m 
MUST BE FILED. 

An application for state aid in constructing roads must be nuHle z1rior to Jan
uary 1st ancl state hightcay commissioner may not undertake construction tchen 
application is not properly macle, even if county, township ancl abutting JJroperty 
owne,-s pay entire cost. 

1\Iay 25, 1909. 

Hox. LY:IIAX R. CniTCHFIELD, Prosecuting Attorney, Wooster, Ohio. 
DEAH Sm:-I beg leave to acknowledge your letter of May 19th in which 

you state that the county commissioners, township trustees and abutting prop
erty owners have agreed to pay the full cost of the construction cf one-half mile 
of road adjoining that one mile portion of the Orrville road which is this year 
being constructed by the State Highway Department under the state highway 
law. The half-mile which you desire to construct, however, is not contained in 
any application to the state highway commissioner filed prior to January 1st of 
this year, so that the state highway commissioner is without !ega! authority to 
undertake the construction of this road even though the county, township and 
abutting property owners pay the entire cost. See section 6 and following sec
tions of the state highway law. 

The language of section 16 provides that: 

"Nothing contained in this act shall prevent any board of county 
commissioners or township . trustees from agreeing to appropriate- a 
larger amount for any road improvement than the amount specified in 
this act, up to the full cost and expense of the same," 

applies only to roads or sections thereof, for the construction of which applica
tions have been duly made prior to January 1st, as is provided by the state 
highway law in the case of all roads to be constructed under the State Highway 
Department. Since the state highway commissioner must inspect all roads for 
which applications are filed and prepare plans and specifications as well as super
vise the construction of state highways in each of the eighty-eight counties of 
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the state, the requirement that all applications shall be filed prior to the 1st of 
January is absolutely essential to enable him to perform the many duties re
quired of him by law and any departure from this rule would very seriously in
terfere \Vith the regular and systematic work of this departm~nt. 

I would suggest that you may secure the results desired by you by con
structing this half-mile as a county road under section 4637-1 and the following 
sections of the Revised Statutes. :\Ir. 'Vonders states that he desires very much 
that this additional half-mile should be constructed, that he will furnish copies 
of his plans and r,pecifications for the mile adjacent to this for the use of the 
county commissioners, and that he will be glad to render any help or assistance 
that may be asked of him, even though this half-mile cannot, this year, be con
structed under the state highway law. 

Yours very truly, 
u. G. DE:OCIIAX, 

A.ttor,tey General. 

::0.1El\10RIAL DAY APPROPRIATION TO G. A. R. 

l\Iay 27, 1909. 

Hox. 'VILLLUI F. ORR, Prosecuting Attorney, Xenia, Ohio. 
DEAR Sm:--Your letter is received in which you submit the following in· 

quiry: 
"Does the act of :\iay 9, 1908, 99 0. L. 320, authorizing county com

missioners to appropriate money to each post of the Grand Army of the 
Republic, apply to a post of Spanish-American war soldiers regularly 
established, etc.?" 

In reply I beg to say said act is as follows: 

"That the county commissioners of the several counties, of the 
state of Ohio, are hereby authorized, to appropriate annually, to each 
post of the Graml Army of the Republic, in their respective counties, 
a sufficient sum of money, not exceeding twenty-five dollars ($25.00) 
each, to aid in defraying expenses of :\Iemorial Day." 

The appropriation under this law is specific and can only be made to "posts 
of the Grand Army of the Republic." If a post of Spanish-American soldiers is 
an integral part of the Grand Army of the Republic, then, in my judgment, the 
appropriation applies to it, and is available.· 

Very truly yours, 
u. G. DEX::IIAX, 

A.ttornc1J General. 

Y. :\I. C. A.-::O.IINORS IN POOL ROO:\IS OF. 

:\Ia.y 27, 1909. 

Hox. J.\Y S. PAI~LEY, Prosecuting A.ttomey, Steubenville, Ohio. 
IJi:.\n Sm:-Your communication is received in i;hich you inquire as to 

whether or not a permission to minors under eighteen years of age to play pool 
and billiards in a Y. :.\1. C. A. building is in violation of section 6998 R. S. 
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In reply, I beg to say that said section makes it unlawful to permit or suffer 
a minor under the age of eighteen years to play at the game of l;i!liards or pool 
in "such saloon, grocery, or other public place." I do not regarli a Y. ::\1. C. A. 
building as coming within the meaning of public building as used in this sec
tion. A regularly organized Y. l\1. C. A. is only quasi public; that is, it is avail
able to the public under certain restrictions of membership, and is not accessi
ble to the public in general. 

Yours very truly, 
u. G. DF.:'CIL\X. 

Attorney General. 

INTOXICATING LIQUORS-DESTRUCTION OF, AFTER CONVICTION
SEARCH AND SEIZURE ACT. 

After iudgment of conviction court has final control of liquors ancl may orcler 
same destroyed. 

l\Iay 27, 1909. 

Hox. T. T. CouRTRIGHT, Prosecuting Attorney, Lancaster, Ohio. 
DEAR Sm:-Your letter of recent date is received, in which you request a 

construction of sections 6 and 10 of the Search and Seizure Act, 98 0. L., page 12, 
relative to the power of the court, after conviction, to order the destruction of 
liquor seized. 

In reply I beg to say section 6 provides that: 

"upon final judgment of the court on the affidavit or complaint pro
vided for in section 2, such intoxicating liquors shaH be returned to 
their lawful owners, or be otherwise disposed of according to law." 

Section 10 is as foHows: 

"Liquors seized as hereinbefore provided, and the vessels contain
ing them, shaH not be taken from the custody of the officer by writ of 
replevin, or other process, while the proceedings herein provided are 
pending; a final judgment of conviction in such proceedings is in all 
cases a bar to aH suits for the recovery of any liquors seized, or the 
value of the same, or for damages aHeged to arise by reason of the 
seizing and detention thereof." 

The provision in section 6 that "such liquors shaH be returned to their law
ful owners, or be otherwise disposed of according to law" is somewhat am
biguous. It does not say, however, that upon conviction .the liquors shall be re
turned to their lawful owners or be otherwise disposed of according to law, but 
Hupon final judgment."' In my judgment, the legislature meant that upon final 
judgment of acquittal, the liquors were to be returned to their lawful owners, 
and that if there was a final judgment of conviction that the !iqllors were to be 
disposed of according to law. 

Section 10 provides that a final judgment of conviction is a bar to aH suits 
for the recovery of any liquors seized, or the value of the same, or for dam
ages alleged to arise by reason of the seizure and detention thereof. 

It foHows, therefore, that the court is not required, after conviction, to re
turn the liquors to the alleged owners, and, while specific authority is not given 
to the court in the act to destroy said liquors, yet it is clearly intended by the 
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legislature that the court shall have final control of the same. Should the court 
order said liquors to be destroyed, the provisions of section 10 of the act will 
prevent any suits for recovery or damages. 

Yours very truly, 
1:. G. DEX.:Il.\:"1', 

Attor;le)f General. 

ROADS A~D HIGHWAYS-CO~STRCCTIO~ OF. 

Section 2834b as amended in 99 0. L. 520 in no wise affects provisions of 
section 4759. 

JunP. 2, 1909. 

Hos. GEoRGE C. BARSES, Prosecuting Attorney, Georgetolcn, Ohio. 
DEAR SIR:-Your communication of ),'[ay 29th is received in which you sub

mit the following inquiry: 

Section 4759 Revised Statutes contains a proviSion that section 
2834b "shall not apply to the making of any of the improvements under 
this chapter." Said section 2834b as amended 99 0. L. 520 provides that 
"all acts and parts of acts inconsistent herewith are hereby repealed as 
to such inconsistenciEJS, but not otherwise." 

Query: Is the above quoted provision in section 4759 R. S. repealed 
for inconsistencies by the amendment to section 2834b above quoted? 
In reply I beg to say chapter 6, title 7 of the Revised Statutes in which is 

contained section 4759 provides the manner in which turnpikes may be con· 
structed by road commissioners appointed by the county commissioners, and said 
section 4759 expressly provides that section 2834b shall have no application to 
the making of any improvements under said chapter. Said chflpter also pro· 
vides for the filing of a petition by a majority of the land owners residing in 
the county whose lands will be assessed, upon which petition the county com
missioners are required to take action. Said section further provides for the sub· 
mission of the question of levying a general tax for said improvement to the 
qualified voters of the county, and if said election results in the affirmative vote 
for the improvement, the county commissioners are authorized to "levy tax, 
issue bonds and appropriate and expend money in the construction of such turn· 
pike roads as, in therr judgment, may be necessary to public convenience and 
promotive of the public interest." 

In view of the above provisions contained in said chapter 6, title 7 of the 
statutes, whereby special provisions are made for the construction of certain 
road improvements, I am of the opinion that section 2834b as amended by the 
last legislature is without application, and that the provisions of said chapter 
6 are not inconsistent therewith. Where provision is made for the submission 
of the question of levying a general tax for the improvement to the qualified 
electors of the county there would seem to be no necessity for the additional 
safeguards provided in section 2834b. 

I am, therefore, of the opinion that said section 2834b, as amended by the 
last legislature, in no wise affects the provisions of section 4759, 3S contained in 
chapter 6, title 7. 

Yours very truly, 
U. G. DEX~I.\:"1', 

Attorney General. 
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INFIRMARY SUPERINTENDENT-TER::\1 OF OFFlCE. 

Statute fixes no definite term tor infirmary superintendent. Directors may 
appoint 1tntil successor is elected and qualified, and such appointment will ter-
1ninate u-hen successor is elected and qualified. 

June 3, 1909. 

Hox. J.DIES W. GALBREATII, Prosecuting Attorney, Jfansfield, 01\io. 
DEAR SIR:-You have submitted copies of two resolutions passed by your 

board of county infirmary directors under date of January 21, 1908, and March 
27, 1909. 

Under the resolution adopted under date of January 21, 1908, Harvey Imhaff 
was appointed superintendent and Alice Imhaff matron, to serve until their suc
cessors are elected and qualified. Under the resolution adopted March 27, 1909, 
Harvey Imhaff was appointed superintendent for one year beginning April 1, 
1909, and ending April 1, 1910. The board of infirmary directors has requested 
Harvey Imhaff, superintendent, to give a new and additional bond for the term 
beginning April 1, 1909. Said superintendent refuses to comply with said re
quest, claiming that the second resolution is void and of no effeP.t for the reason 
that he is entitled to continue in the office of superintendent under the appoint
ment by the first resolution until removed "for good and sufficient cause." 

Query: Does the action of the board of infirmary directors, as expressed in 
the resolution adopted March 27, 1909, terminate Mr. Imhaff's tP.rm of appoint
ment as provided in the resolution adopted January 21, 1908? 

In reply I beg to say section 962 of the Revised Statutes provides for the 
appointment of infirmary superintendents and the following quotations there
from contain all the provisions pertinent to your inquiry: 

"The directors shall appoint a superintendent, who shall reside in 
some apartment of the infirmary or other building contiguous thereto 
and shall receive such compensation for his services as they determine 
* * * and he shall not be removed by them except for good and suffi
cient cause; * * * the superintendent shall, before entering upon 
his duties, execute a bond, with two or more sureties to the acceptance 
of the directors in a sum not less than $2,000 nor more than $20,000 
as they may require, payable to the state and conditioned for the faith
ful discharge of his duties; which bond with the approval of the board 
and his oath of office endorsed thereon shall be depositeu with the 
county treasurer." 

You win observe that the statute fixes no definite term, and the infirmary 
directors are therefore authorized to appoint a superintendent for any period 
of time, not, however, to exceed their own tenure of office. Mr. Imhaff's appoint
ment under the first resolution was to continue until his successor was elected 
and qualified, and it is my judgment that under said appointment Imhaff's term 
of service would terminate with the appointment and qualification of his suc
cessor. True, under the above quoted provisions of section 962 he cannot be 
removed "except for good and sufficient cause,'' but expiration of term is not a 
removal. The pertinent question then is, has a successor been elerted and quali
fied? Under the second resolution Mr. Imhaff has been elected as his own suc
cessor, but the facts disclose that he has not yet qualified and rPfuses so to do. 

I am, therefore, of the opinion that Imhaff will hold under his first appoint
ment until such time as the infirmary directors, by proper action, elect a sue-
cessor and such successor qualifies. Yours very truly, 

W. H. MILLER, 
Assistant Attorney General. 
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CREA:\IERIES-:\IAXCFACTCRIXG WITHIX :\IEAXIXG OF SECTIOX 2742-
TAXATION OF. 

Creameries are subject to tax imposed by sec. 2742 of RevillP.d Statutes . . 
June 4, 1909. 

Hxx. Gmnt.E C. B.\R:'(EH, Prosecuting Attorney, Georgetotcn, Ohio. 
DE.tR Sm:-Your communication of June 1st in which you present the fol

lowing statement of facts, and ask the following question, received: 

"In this county we have some creameries established by the farmers, 
who have embodied themselves in a corporation for the purpose of 
carrying on their business and sending out among the residents of the 
community men who gather up the milk from the farmers and haul it 
to the factories and make it into butter and ship the butter, and keep 
an account of the sales, retaining six ( 6) cents a pound for the fac
tories' trouble of gathering up the milk and manufacturing it into butter, 
and paying the balance to the farmers who furnish the milk. The 
factory pays on its land, buildings, machinery, tools, etc.; in fact, is 
listed for taxation on its plant. 

"Query: Is the manufacturer subject to a tax under 2742 R. S. of 
Ohio?" 

In reply I beg leave to submit the following opinion. Section 2742 R. S. 
reads in part as follows: 

"Every person who shall purchase, receive, or hold personal property 
of any description for the purpose of adding to the value thereof, by 
any process of manufacturing, refining, rectifying, or by the combination 
of different materials with a view of making a gain or profit by so 
doing, shall be held to be a manufacturer, and he shall when he is re
quired to make and deliver to the assessor a statement of the amount 
of his other personal property subject to taxation, also include in his 
statement the average value estimated, as provided herein, of all arti
cles purchased, received, or otherwise held for the purpose of being used, 
in whole or in part, in any process or operation of manufacturing, com
bining, rectifying or refining, and also, of all articles which were at any 
time by him manufactured or changed in any way, either by combination 
or rectifying, or refining, or adding thereto, which, from time to time, 
he shall have had on hand during the year next previous to the first 
day of April annually, if so long he shall have been engaged in such 
maufacturing business, and if not, then during the time he shall have 
been so engaged. * * *" 

In my opinion, the language of this section clearly includes the business set 
forth in your statement of facts, for the process used by said creameries in 
making milk into butter, is undoubtedly a form of "manufacturing." 

:\Ianufacture is thus defined in the Century Dictionary: 

"The operation of making goods or wares of any kind; the pro
duction of articles for use from raw or prepared materials by giving to 
these materials new forms, qualities, properties, or combinations, whether 
by hand labor or by machinery." 

3G-d.. G. 
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It is also clear that the milk so produced, received, or held by said cream
eries is "personal property," and that the process of making it into butter 
''adds to the value thereof" and that said creameries do such manufacturing 
"with a view of making a gain or profit by so doing." 

I am, therefore, of the opinion that the manufacturer in the above state
ment of facts, is subject to a tax under 2742 R. S. of Ohio. 

Yours very truly, 
u. G. DEX:llAX, 

Attorney General. 

HUBBARD, TRUMBULL COUNTY, HIGH SCHOOL ACT-83 0. L. 376-
SPECIAL LEGISLATION. 

Act in 83 0. L. 376 relative to high school in Hubbard, Trumbull county, is 
special legislation ana unconstitutional. 

June 8, 1909. 

Hox. G. P. G.ILL~IER, Prosecuting Attorney, Warren, Ohio. 
DEAR SIR:-Your communication of June 3rd, in which you ask my opinion 

on the following question, is received: 

"Is the act entitled an act to provide for the control and mainte
nance of the high school of Hubbard, Trumbull county, Ohio, 83 0. L. 
376, a special act within the ratio decidendi of State v. Spellmire, 67 
0. S. 77, and, therefore, unconstitutional and void?" 

In reply, would say that the question as to whether this particular act is 
unconstitutional ·and void has never bee~ passed upon by the courts. If, there
fore, the boards of education of these two school districts see fit to continue 
conducting this school under the old special act, and there is no objection made 
to their doing so, I can think of nothing to prevent their doing it, if they deem 
it advisable. I am, however, of the opinion-and I take it from your letter 
that that is what you wish to learn-that the above act is unconstitutional within 
the meaning of State v. Spellmire. 

For the case of State v. Spellmire established the following proposition in 
regard to the requisites for constitutionality of all laws. The first paragraph 
of the syllabus of that case reads as follows: 

"Whenever a law of a general nature having a uniform operation 
throughout the state, can be made fully to cover and provide for any 
given subject-matter, the legislation, as to such subject-matter, must 
be by general laws, and local or special laws cannot be constitutionally 
enacted as to such subject-matter." 

In rendering the decision in this case Burket, C. J., uses the following Ian· 
guage (page 82): · 

"As a subject-matter which is general can and must be legislated 
upon by general laws having a uniform operation throughout the state, 
it follows from the above rules, when carried to their full extent, that 
every subject-matter which can reasonably be covered and provided for 
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by a general law, can have no special or local legislation as to it, or 
any of its parts. If the general law should be found too broad or too 
narrow, the remedy lies in an amendment of the general law so as to 
remedy the defect throughout the whole state, and not in passing a 
special or local law as to some special subject-matter to be carved out 
of, and separated from, the general subject. 

"The above rules when carried to their full extent and import, 
prohibit special or local legislation upon a subject-matter which is gen
eral in its nature, and which can be reasonably covered and proYided for 
by a general law having a uniform operation throughout the state. 
And the best evidence that a subject-matter can be covered and provided 
for by a general law having uniform operation, is the fact that such 
general law has been passed upoa that subject-matter. When such is the 
case no local or special law can be constitutionally enacted on that sub
ject-matter." 

.)63 

Not only has the legislature covered this subject by a general act ( 4009-15 
;H.. S. 0.), and specified the manner in which such high schools shall be estab
lished and maintained, but it has gone still further, for section 4009-16 R. S. 0. 
reads as follows: 

"Joint township high school districts heretofore established, as 
provided for in section 4009-15 to 4009-20 inclusive, of the Revised 
Statutes of Ohio, as they existed prior to the passage of this act, are 
hereby abolished, and the schools in said districts shall be hereafter 
conducted as provided for in section 4009-15 of the Revised Statutes of 
Ohio, as contained herein. Boards of education of special districts for 
high school purposes, as provided in section 4009b of the Revised Stat
utes of Ohio, as it existed prior to the passage of this act, arc hereby 
abolished, and the high schools in said district shall hereafter be con
ducted and maintained as provided in section 4009-15 of the Revised 
Statutes of Ohio, as herein contained." 

The above quoted section of the statutes plainly shows the intention of the 
legislature to make the method of establishment and maintenance of high schools 
which is provided in 4009-15, inclusive. 

I am, therefore, of the opinion that the act found in 83 0. L. page 376, is a 
special act, and is unconstitutional within the meaning of State v. Spellmire 67 
0. s. 77. 

Yours very truly, 
u. G. DEX:IIAX, 

Attorney General. 

COURT STENOGRAPER-FEES OF. 
Junt> 9, 1909. 

Hox. JoSEPH C. RILEY, Prosecuting Attorney, Ironton, Ohio. 
DEAU Srn:-Your communication of June 6th, together with copy of the 

court's order fixing the compensation of the official stenographer of your county 
is received. In your letter you submit the following inquiry: 

The official court stenographer, at my request, took shorthand notes 
of the testimony given before the grand jury and furnished me a tran-
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script of the same. Said stenograoher has rendered a bill to the county 
commisioners for said services at the rate fixed by the court of com· 
mon pleas. 

Query: Is the official stenographer entitled to compensation for 
said services? 

In reply, I beg to say that the services required of an official stenographer 
under section 7195 are a. part of his official duty and under the order of the 
court making the appointment the salary of the stenographer is fixed at $780 
per annum, and for transcripts furnished 8 cents per 100 words for the first 
copy and 4 cents per 100 words for carbon or second copies. Said order of 
appointment is in compliance with section 474·5 and succeeding sections of the 
Revised Statutes. The stenographer is therefore only entitled to be paid for the 
transcript furnished at the rate prescribed in the order of appointment. 

Yours very truly, 
u. G. DF.~l\IAN, 

Attorney General. 

COUNTY COMMISSIONERS-EXT:IDNSION OF TIME FOR COLLECTION OF 
TAXES-TREASURER NOT ENTITLED TO EXPENSES PROVIDED lN 
100 0. L. 76 FOR EXTENSION. 

June 10, 1909. 

Hox. D. H. ARli1STRONG, Prosecutin{) Attorney, Jackson, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

In case the county commissioners have extended the time for col
lection of taxes from June 20th to July 20th or from December 20th to 
January 20th as provided by the act of May 9, 1908 (99 0. L. 435), is 
the county treasurer entitled to the expenses provided in the act passed 
·March 12, 1909 (100 0. L. 76), where the same are incurred after June 
20th or December 20th? 
In reply, I beg to say section 1 of the act passed ::.\'larch 12, 1909, is as 

follows: 

"That the county treasurer in any county may, when in his opinion 
it is necessary, open an office for the receiving of taxes in any city or 
village, not to exceed one in each township, in which is located a bank 
of deposit, at which office the county treasurer, his deputy or clerks, 
may attend and receive taxes, on any day or days prior to the 20th day 
of June and the 20th day of December of each year; and they shall be 
authorized to remove from the county treasury to the place of collection 
such records as may be necessary for the receiving of taxes upon such 
day or days as shall be fixed for that purpose as herein provided." 

You will observe that this section 1 authorizes the county treasurer to open 
an office for the receiving of taxes in cities or villages on days prior to the 20th 
day of June and the 20th day of December of each year, and section 4 provides 
that said county treasurer shall receive out of the county treasury his expenses 
incurred in the receiving of taxes "as herein before provided." 

It follows, therefore, that while the county commissioners may extend the 
time of the payment of taxes, yet the county treasurer is only authorized to 
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attend and receive taxes at places other than the county treasury on days prior 
to the 20th of June and the 20th of December of each year. 

Very truly yours, 
U. G. DEx~rA::>, 

Attorney General. 

COL'NTY CD:\D1ISSIONER8-QUADRENNIAL APPRAISE~1ENT ACT-RE
PEALS SECTION 2786 REQUIRING COUNTY TO BE DIVIDED INTO DIS· 
TRICTS FOR ELECTION OF ASSESSORS. 

June 10, 1909. 

Hox. D. H. AR~rsTROXG, Prosecuting Attorney, Jackson, Ohio. 
DEAR SIR:-Your communication of June 9th is received, in which you sub

mit the following inquiry: 

"Is it necessary under section 2786 R. S. of Ohio, and the amend
ment thereto, 100 0. L. 81, for the county commissioners to divide the 
county into districts, and give notice by publication in some news
paper, setting forth the boundaries of such districts?" 

In reply, I beg to say the act entitled "An act to provide for assessors of 
real property," as found in 100 0. L. 81, is not an amendment to section 2786 
R. S., but is an entirely new act providing for the quadrennial appraisement 
of real property. 

Section 2786 and succeeding sections of the Revised Statutes provide for the 
decennial appraisement of real property. 

The last section of the act providing for quadrennial appraisement repeals 
all laws in conflict or inconsistent therewith. Inasmuch as section 1 of the quad
rennial appraisement law provides for the election of an assessor in each town
ship of the county except where all of such township lies within the corporate 
limits of the city or village, and in that case so much of the township as lies 
without the corporate limits of the city, the provision in section 278f R. S., re
quiring the county commissioners to divide the county into suitable and con
venient districts in the election of assessors, is repealed for inconsistency. Under 
the new law the assessors are to be elected by the township and not by districts. 

Yours very truly, 
u. G. DEX~L\X, 

Atto1·ney General. 

COUNTY CD:\1:\HSSIONERS-EXPENSES OF PERSON BITTEN BY :\1AD DOG 
-PAY:\1ENT OF DISCRETIONARY. 

June 10, 1909. 

Hox. w~r. DCXJPACE, Prosecuting Attorney, BO!cling Green, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

Wnere a )lerson has been bitten or injured by a dog afflicted with 
rabies, is the owner of the dog liable under section 4212-2 R. S., for the 
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expense and damage sustained, or are the county commissioners com
pelled to pay said expense and damage under the provisions of section 
4215-1 as amended 99 0. L. 82? 

In reply thereto, I beg to say that under the amendment to section 4215-1 
(99 0. L. 82) the county commissioners are not compelled to pay any of the ex
penses incurred by reason of the injuries sustained by any person who has been 
bitten by a dog afflicted with rabies. Said commissioners are only required, 
under the amendment, to examine the "detailed statement" when properly filed 
and may order the payment of any portion thereof which they, in their discre· 
tion, may find just and correct. 

Section 4212-2 R. S. provides that the owner of any dog that in~ures a person 
shall be liable to any person so damaged to the full amount of the injury so 
done. These two sections are, however, unrelated, and relief granted under one 
is not a bar to a recovery under the other. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

BLIND RELIEF-PERSON ENTITLED TO NEED NOT BE TOTALLY BLIND. 

June 12, 1909. 

Hox. JAY S. PAISLEY, P1·osecuting Attorney, Stettbenville, Ohio. 
DEAR Srn:-Your communication is received in which you submit the follow

ing inquiry: 

"Section 2 of the act entitled 'An act to provide for the relief of 
needy blind,' 99 0. L. page 56, is as follows: 

"A needy blind person shall be construed to mean any person who, 
by reason of Joss of eye sight, is unable to provide himself with the ne
cessities of life, and who has not sufficient means of his own to enable 
him to maintain himself." 

Query: Should the language, '·Joss of eye sight" as used in this 
section be construed to mean •·total blindness?" 

In reply I beg to say, in my opinion, in the construction of the words "loss 
of eye sight" it is immaterial whether it be a total or partial blindness. The evi
dent intent of the legislature in the passage of this act was to provide for the 
worthy blind, who, by reason of tliat disability, were incapacitated from earning 
a livelihood. 

In my judgment, the commission should be guided by this rule: 

Is the applicant, whether totally or partially blind incapable of 
;:;elf-support by reason of said disability? 

Yours very truly, 
u: G. DExllrAx, ~' 

Attorney General. 
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TOW'XSHIP TR"C'STEES ::.\IlJST BE ELECTED IX XOVE:\IBER, 1909. 

June 14, 1 'l09. 

Hox. R. H. PATcnrx, Prosecuting Attorney, Chardon, Ohio. 
DE.\R Srn:-Your letter of June 11th is received in which you submit the 

following inquiry: 

"The trustees of Newbury township, this county, were elected in 
Xm·ember, 1907, took office in January, 1908. Query: Should their suc· 
cessors be elected at the coming November election, and if so, for what 
length of time." 

In reply, I beg to say section 1442 R. S., as amended ::.\iarch :n, 190fi, is as 
follo·ws: 

"T!tiVnship officers shall be chosen for a term of tu;o years, and jus
tices of the peace for a term of four years, by the electors in each 
township, on the first Tuesday after the first Monday in November, 
in the odd number of years, and their terms of office shall commence 
on the first day of January next after their election." 

"C'nder the provisions of this section it follows that township trustees will 
be elected in all the townships in the state at the comi!lg November election 
for a term of two years, such terms to begin on the first day of January, 1910. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

DITCHES-SECTIONS 4584·1 TO 19 APPLICABLE ONLY TO OPEN OR 
SURFACE. 

June 14, 1909. 

Hox. Hcau R. GrL::-.tonE, Prosecuting Attorney, Eaton, Ohio. 
DEAR Srn:-Your communication of June 11th is received in which you in

quire as to whether or not sections 4584-1 to 19 Revised Statutes apply to tile 
as well as open ditches. 

In reply, I beg to say the sections referred to in your inquirr are contained 
in an act to provide for township ditch supervisors and the cleaning out and 
keeping in repair of public ditches, drains and water courses, passed by the 
legislature April 2, 1906; and under section 3 of the act the duty of such town
ship ditch supervisor is limited to cleaning out and keeping in repair "township 
and county ditches." Section 11 of the act contains a provision that county and 
township ditches or parts thereof which have been tiled or may hereafter be 
tiled are not to be affected by the provisions of the act, provided that the tile in 
said ditches is of sufficient capacity to carry all the water drainage so as not to 
flood adjacent lands above, otherwise a service ditch shall be kept open by the 
ditch supervisor. 

It follows, therefore, that the provisions of the act are only applicable to 
open or surface ditches. 

Yours very truly, 
u. G. DEX:lL\X, 

Attorney General. 
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PASTEUR INSTITUTE-EXPENSES OF PERSON AFFECTED WITH RABIES. 

It is discretionary with county commissioners to pay expenses ot person 
affected 1vith rabies at Pasteur Institute. 

June 14, 1909. 

Hox. Hcarr R. GID10RE, Prosecuting Atto_rney, Eaton, Ohio. 
DEAR Sm:-Your communication of June 11th is received, in which you 

submit the following inquiry: 

"A dog bit a mule, the man who took care of the mule had a sore 
on his hand, and the mule licked his hand. That same night it became 
certain that the mule was afflicted with rabies, and it died. The man 
was advised to go to a Pasteur institute, and he did so. He now pre
sents a bill to the county commissioners for the expenses incurred. 
Query: Can the county commissioners allow the bill?" 

In reply, I beg to say section 1 of an act entitled "An act to provide for 
the protection of persons injured by mad dogs," passed April 8, 1908, 99 0. L., 
page 82, is as follows: 

"That any person who shall be bitten or injured by a dog or canine, 
cat or feline, or other animal, which at the time of the biting or injury 
to said person was suffering from or afflicted with what is known as 
rabies, and which said bite or injury by said dog or canine or other ani
mal, cat or feline, caused said person to employ medi~al or surgical 
treatment, and required of said person the expenditure of money in the 
care and treatment resulting from said bite or injury, may present a 
detailed and itemized account of the actual expenses incurred and 
amount paid for medical and surgical attendance, verified by affidavit 
of said injured person, administrator or executor and attending physi
cian; but if said injured person be a minor the said affidavit must be 
made by the parent of said minor or his duly appointed and qualified 
guardian, attending physician or administrator or executor. Said de
tailed statement as aforesaid must be presented within fonr months 
after the injury was received, at a regular meeting of the county com
missioners of the county where the said injury was received. The county 
commissioners shall, within a reasonable time and not later than the 
third regular meeting after the presentation of said verified account 
as aforesaid, examine the same, and if found in whole or in part correct 
and just, may in their discretion order the payment thereof, or such 
parts as they may have found in their judgment correct and just to be 
paid out of the general fund of the county, but no one person shall re
ceive for any one injury under this act a sum exceeding five hundred 
( $500.00) dollars." 

Under the provisions of the above section, a person who is either bitten or 
injured by any animal afflicted with rabies, and who has been required to ex
pend money in the care and treatment resulting from the bite or injury, may 
present his claim to the county commissioners as provided therein. 

In the statement of fact submitted it is assumed that the mule was afflicted 
with rabies at the time he licked the man's hand. It is not affirmatively stated, 
however, that any injury resulted therefrom. If, as a matter of fact, it were 
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shown that the licking of the man's hand by the mule infected the man with 
rabies, then, in my judgment, the man would be entitled to present his claim 
to the commisioners. However, the licking of the man's hand by the mule may 
or may not have been injurious. That is a question of fact that will have to 
be determined by the county commissioners. 

Very truly yours, 
1:". G. Dr::ou.x, 

Attorney General. 

PRI:\lARY LAW-PARTY VOTERS NOT DEFINED-TO BE DETER:\UXED BY 
ELECTIO~ BOARD. 

June 17, 1909. 

Hox. G. P. GILL::IIER, Prosecuting Attorney, ·warren, Ohio. 
DEAR SIR:-Your communication is received in which you submit the fol· 

lowing inquiry: 

Section 16 of the primary election law provides that "such nomina
tion papers shall be signed by 2% of the party voters in the county, 
municipality, etc., and that the basis of percentage in each case shall 
be the vote of the party for the head of the ticket at the last preceding 
election for the same office in said territory." 

Query: Are only those persons who supported the head of the 
ticket at the last preceding election qualified to sign nomination papers 
for candidates? 

In reply, I beg to say, in my opmwn, the provision in section 16 that the 
"basis of percentage in each case shall be the vote of the party for the head of 
the ticket at the last preceding November election for the same office in such 
territory" has no application to thP. qualifications of an elector who seeks to 
sign a nomination paper. The law provides that "such nomination papers shall 
be signed by 2% of the party vnter.~ in the county, municipality, precinct, ward 
or other political subdivision for which such nomination is to be made." 

The term "party voter" is not defined in the primary election law. It is, 
therefore, left to the judgment of the election board to determine from all the 
facts whether or not ali of the signers to nomination papers are party voters. 

Yours very truly, 
u. G. DE.:'i:.\IAX, 

Attorney General. 

COUNTY AUDITOR-LISTING ESTATES OF DECEASED PERSOXS-DUTIES 
BOARD OF REVIEW :\1A Y REQUIRE. 

County auditor as secretary of board ot review does not meet legal require
ments of office '<!.'hen he hesitates or refuses to examine ana report to boara an 
inventories that may come to him as auditor from probate court. 

June 17, 1909. 

Hox. KARL T. WEBBER, Prosecuting Attorney, Columbus, Ohio. 
De.\u Sm:-I aclmowledge receipt of your communication in which you in

quire as to the respective duties of the county auditor and special boards of 
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review relative to listing for taxation of the estates of deceased persons with 
special reference to the inventories of such estates, and to what extent such 
boards of review may require the county auditor to make examination and in
vestigation of such inventories, and report thereon to the said boards of review. 

Replying thereto I beg to say that the duties devolving npon the county 
auditor and the city boards of review in connection with the official service about 
which you inquire, is defined and prescribed by statutory provision. and it may 
be proper to add that the nature of the work is of such character and so neces
sarily interwoven as between the two parties, that it has been impossible for the 
legislature to particularize as to just where the service of the auditor shall ter
minate and that of the board of review begin. It would seem that an earnest 
desire on the part of both auditor and board of review to so work and perform 
their official duties that all property should be placed on the tax duplicate as 
contemplated by law, would render unnecessary such finished distinction as 
they ask of you in this inquiry. 

The powers and duties of the board of review for municipalities are given 
and defined in section 2819-1 as follows: 

"Said board of review shall within and for their respective munici
palities have all the powers and perform all of the duties heretofore 
conferred upon or required of the annual city board for the equalization 
of the value of real and personal property, moneys, and credits; the 
decennial city board, for the equalization of the value of real property; 
and the annual city board of revision; and the decennial city board 
of revision, under any and all laws now in force, pertaining to such 
municipalities. And said board of review shall be the successor of said 
board of revision, said annual city board and said decennial city board, 
all of which boards shall, upon the appointment of a board of review in 
any municipal corporation under this act be abolished. Said board of 
review shall have power to hear complaints and to equalize the valua
tion of real and personal property, moneys and credits within such 
municipal corporation as said board of review may be located, and shall 
be governed by rules prescribed for the government of decennial county 
and city boards, and annual county and city boards, for the equalization 
of real and personal property." 

The express provision of this section gives to the board of review ample 
power to invoke such agencies as may be necessary to bring before them full 
inform~tion as to the existence and amount of any property or e:>tate concern
ing which there may be question. 

The relationship of the county auditor to this board is expressly defined 
in section 2819-4 of the Revised Statutes, as follows: 

"The county auditor of any county in which any of such municipal 
corporatiol).s are located shall be secretary to such board, and shall in 
addition to his other duties provided by law, be present at each meeting 
of the board in person or by deputy; he shall keep a correct record of 
the proceedings of the board in a book to be kept for that purpose, and 
perform such other duties as the board may order, or as may be incident 
to his position. For his services as secretary to such board he shall 
receive out of the county treasury upon the order of the board five 
($5.00) dollars per day for each and every day the board shall be in 
session." 
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This section contains the wise provision that the county auditor shall be the 
secretary of such board, and shall perform such other duties as the board may 
order. or as may be incident to his position. Having in mind that the counly 
auditor i:; the l;eeper and mal<er of the tax duplicate and transfer records of 
the eity and county, the legislature evidently considered it proper that the board 
of review should have a right to command the auditor to furnish such in· 
formation in connection with the duties of their office as may be particularly 
within the knowledge of the auditor, and in my opinion, if the board should 
decide it proper and necessary for the auditor to examine, investigate and 
compare inventories of estates as furnished him by the probat3 court with the 
records in his (the auditor's) office, and report thereon to the board of review, it 
would be the plain duty of the auditor so to do. I think this conclusion is 
strengthened by the provision of section 6044 R. S., which provides that the pro· 
bate court 

"shall, at the end of each month, deliver to the county auditor, a 
statement showing as to each inventory the aggregate value of each 
elass of property other than real, as shown by the inventories filed dur· 
ing that month, for his use and the use of the proper board of equaliza· 
tion. in the performance of their respective duties in relation to returns 
for taxation of personal property, moneys, rights and credits, and the 
equalizing and correction of the same;" 

It is apparent from this and other sections above set out and references 
therein eontained that the county auditor is the official to whom the board of 
review are legally and rightly entitled to look for all property records, and 
they "may order" ( 2819·4 R. S.) said auditor as a clerk of their board to E'X· 

amine any hwentory furnished him by the probate court, or any official record 
in his (the auditor) office, and report the result of his investigation and findings 
to the board of review for their information. I find no express law authorizing 
the board of review to go back of the current year in their investigation as to 
whether property is all placed on the tax duplicate according to law; but this 
is not the rase as to the county auditor, for under provision of section 2781-a 
and 27S2, ht> may, and it is his duty to "ascertain as near as practicable the 
trne amount of personal property, moneys, credits and investments as such per· 
sons ought to have returned or listed for not exceeding five years next prior to 
the year in which the inquiries and corrections provided for in this and the next 
sectiou are made." (Quotation from section 2781.) 

From the full authority given the auditor to investigate as to the existence 
of property in the city and county, the fart that the probate judge makes monthly 
RtatPments to him of all inventories filed in the probate rourt during the 
month, as provided for in said section 6044, and the further fact that the auditor 
prepares the tax duplicate and keeps the transfer records of property, and is 
the rustodian of the assessors' returns of property listed, must be convincing 
that the auditor is the one eminently qualified to furnish the board of review 
with detailed information relative to the existence of property, and whether the 
~ame is li~ted for taxation according to law. That the legislature had this in 
minrl when in section 2819·4 it provided that the auditor should be secretary 
of the board of review, and be subject to the order of said board as to the per
formam·e of such other duties as the board may require, or as rr•ay be incident 
ro hio.; position, i'l apparent. 'fherefore, in my opinion, the county auditor as 
set-retary of said hoard of review does not meet the legal requirements of his 
otfi!'P. or render a full mea~ure of official service, when he hesitates or refuses to 
examinE.' and report thereon to the board of review of which he is clerk, such 
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inventories, or all inventories as may come to him as auditor from the probate 
court. Your auditor's suggestion, as incorporated in his letter, to the effect 
that, in the report of the Bureau of Inspection and Supervision of Public Offices, 
that these duties properly devolve upon the board of review, is not well taken, as 
may be seen from a conjunctive reading of pages 467 and 468 of the report on 
Franklin county. 

Very truly yours, 
u. G. UF.'OIAX, 

Attorney General. 

TOWNSHIP TRUSTEES-LIABILITY FOR SURGICAL WORK-VILLAGE 
AND TOWNSHIP JOINT ERECTION OF BUILDING. 

Township trustees in absence of contract not liable tor surgical 1cork per
formed where notice has not been given. 

Village and township may join in erecting building for joint use. 

June 21, 1909. 

Hox. THO)lAS MuLCAHY, Prosecuting Attorney, Napoleon. Ohio. 
DE.\R SIR:-Your communication is received in which you submit the fol

lowing inquiries: 

1. Dr. Hane, a practicing physician of this county, was legally em
ployed as township physician by the township trustees of Flatrock town
ship. The terms of his employment, however, did not include surgical 
work. In the month of July, 1908, a man living in said Fla.t:rock town
ship met with an accident which required the immediate attention of a 
surgeon. Dr. Hane called to his assistance Dr. Hanison, who performed 
the necessary operation. Dr. Hanison then requested Dr. Hane to re
port the case to the township trustees. Dr. Hane died in October, 1908. 
The trustees deny having received any notice, and it cannot now be 
shown that notice was given. Later on it was discovered that the in
jured man was not a legal resident of Henry county, but this fact was 
discovered too late to make the surgeon's fees a charge against the 
county in which said person had a legal residence. 

Query: Can the board of trustees of Flatrock township or the in
firmary directors of Henry county legally pay Dr. Harrison? 

2. May an incorporated village join with the township in which 
said village is situated in the erection of a building to be jointly used by 
the township and village? 

Replying to the first inquiry I beg to say, section 1499-1 of the Revised 
Statutes authorizes the trustees of any township or the proper officers of auy 
corporation in any county of the state of Ohio to contract with one or more com
petent physicians to furnish medical relief and medicines necessary for the per
sons of their respective townships or corporations who come under their charge 
under the poor laws of Ohio. Such contracts, however, are limited to one year. 

Section 1499-2 provides that such contracts shall be let at competitive 
bidding. 

Section 1499-3 provides "that when the trustees of a township or the proper 
officers of a corporation shall enter into such contract, as herein provided, such 
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tmYnship or C'orporation shall not be liable for any relief thereafter furnished 
any person under the provisions of section 1494 R. S., so long as such contract 
remains in forcE>." 

l:nder the statement of facts above given, Dr. Hane's employment as town
ship physician did not include "surgical work.'" It follows, therefore, that the 
township trustees had not exercised the power granted them under the pro
visions of section 1499-1 insofar as surgical work would be required, and had the 
injured person been a legal resident of the county and the proper notice given 
as is required in section 1494, the township would have been liable for the ser
vices rendered by the surgeon. The statement of facts, however, discloses that the 
giving of notice is denied and that evidence and proof of same is not available. 

I am. therefore, of the opinion that said township trustees are without 
authority to pay said bill. 

In reply to your second inquiry, I refer you to section 1480a-1 R. S., and 
succeeding sections in which the electors of an incorporated village and the elec
tors of a township in which the village is situated, may, if both so determine, 
as therein provided. unite in the enlargement, improvement or erection of a 
IlUhlic building. 

Yours very truly, 
u. G. DEX:IL\X, 

Attorney General. 

COCNTY CO:VUiiSSIONRRS-JOINT BOARD-PURCHASE OF LAND FOR 
DISTRICT TUBERCULOSIS HOSPITAL . 

• 4. joint board of county commissioners may not purchase m:~rc lana than is 
required for suita!Jle site ttpon which to erect necessary buildings for uistrict 
tu!Jerculosis hospital. 

June 23, 1909. 

Hox. CIL\RLEs C . ..VIARSIL\LL, E'rosecuting Attorney, 8idney, Ohio. 
Dt::.\ll Sue-Your communication is received in which you submit the fol· 

lowing inquiry: 

Shelby, ::\liami, ::\Iontgomery, Darke and Preble counties have formed 
a joint district for the purpose of purchasing a site and erecting there
on a district tuberculosis hospital in accordance with the provisions of 
an act entitled "An act to provide for county hospitals for the care and 
treatmE>nt of inmates of county infirmaries and other residents of the 
county ~uffering from tuberculosis," etc., amended March 12. 1909, 100 
0. L. 86. 

Query: Has the joint board under the provisions of said act em
powerin~ them to purchase a site, authority to tmrchase a farm of 100 
or more acre:>, the same being more than is required for the erection 
of the necessary buildings for the purpose of a general farm to be used in 
the maintenance of said hospital? 

In reply I beg to say, section 6 of said act as amended is as follows: 

"In accordance with the purposes, provisions and regulations of the 
foregoing seetions, except as herein provided, the commissioners of any 
two or more counties, not to exceed five, may form themselves into a 
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joint board for the purpose of establishing and maintaining a district 
hospital for the care and treatment of persons suffering from tubercu
losis, and may provide the necessary funds for the purchase of a site 
and the erection of the necessary buildings thereon, in the manner and 
for the purposes hereinbefore set forth; provided that said joint board 
of county commissioners in the selection and acquirement of a site for 
said hospital shall have the same powers for the appropriation of lands 
as are conferred upon boards of trustees of benevolent institutions of the 
state by section 623 of the Revised Statutes; and they are hereby au
thorized to receive and hold in trust for the use and benefit of any such 
institution, any grant or devise of land, and any donation or bequest of 
money or other personal property that may be made for the establish
ment or support thereof." 

It will be observed from a reading of this section that the joint board of 
county commissioners is only authorized to provide the necessary funds for the 
purchase ot a site and the erection thereon of the necessary buildings. While 
authority is given to said joint board to receive and hold in trust for the use 
and benefit of any such institution any grant or devise of land that may be 
made for the establishment or support thereof, no express power is given to said 
joint board to provide funds for the purchase of additional lands for farming 
purposes. 

The word "site," as defined by the Century Dictionary, means "the ground 
on which anything is, has been or is to be located." This definition, in my judg
ment, cannot, in this instance, include ground or land in addition to a suitable 
site for the location of the necessary buildings. Had the legislature mea'lt 
otherwise it would have expressly provided that the joint board of county com
missioners should have authority to purchase land in some quantity to be used 
for the support and maintenance of the hospital. 

I am, therefore, of the opinion that the joint board of county commissioners 
are without authority to purchase more land than is required for a suitable site 
upon which to erect the necessary buildings. 

Yours very truly, 
u. G. DEX-:\IAX, 

Attorney General. 

AUTOMOBILE REGISTRATION-DATE OF EXPIRATON. 

Certificates obtained in 1908 expire one year from the date of !heir issue and 
must then be renewed tor the period between such renewal and January 1, 1910. 

June 29, 1909. 

Hox. ALTOX F. BRowx, Prosecuting Attorney, Lebanon, Ohio. 
DEAn Sm:-lobeg to acknowledge receipt of your letter of June 23rd, request

ing my opinion upon the following question: 

"It is contended by the Lebanon A\ltomobile Club of Lebanon, Ohio, 
that under the automobile registration act passed March 2, 1909, Vol. C. 
Extra Session, page 72, persons registered in 1908, registration expiring 
in 1909, have until January 1, 1910 to make new application for regis
tration. Their contention is based on the provision of section 6: 'Shall 
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annually before the first day of January of each year' thus g1vmg per
sons until January to make application. That the last clause of said 
section 6 of said act bears out this interpretation as it provides as to 
'subsequent applications' which refers to purchasers or personc; becoming 
owners of motor vehicles subsequent to the passage of the act. The 
last part of the last clause of section 6 of the act does not provide for 
new application for registration upon expiration of year from date of 
registration in 1908, but 'as provided in this section for registration be
ginning January 1, 1910,' and there being no such provision that part 
must refer to the provision mentioned, 'shall annually, before the first 
day of January of each year.'" 

3i7 

Registration of automobiles during the year 1908 was made under section 6 
of the act of :\lay 11, 1908 ( 99 0. L. 538·539), which provides that: 

"Every owner of a motor vehicle * 
motor vehicle * * * cause to be filed 
tration * *." 

* * shall annually for each 
* * an application for regis-

The succeeding sections of the 1908 act prescribe the duties of the secretary 
of state with respect to the registration of such motor vehicles, and said suc
ceeding sections have not been amended since their enactment. 

Under the law as originally enacted it is clear that certificaies of registra
tion were effective during the twelve months next succeeding the date of their 
issue. Had the law not been amended therefore, certificates issued in 1908 would 
expire during 1909. 

By the act of March 23, 1909 (100 0. L. 72), it was sought by amendment to 
sections 1. 6, 10 and 11 of the act of 1908 to render more definite the provisions 
regarding annual. registration and to simplify the machinery of registration by 
maldng all certificates effective from and after January 1st of each year. Section 
6 as amended in this act provides in part as follows: 

"Every owner of a motor vehicle * * * shall annually, before 
the first day of January of each year * * * cause to be filed * * * 
an application for registration, for the following year beginning on the 
first day of January of such year * *." 

This clause of the amended act clearly does not operate to extend 1908 cer
tificates until January 1, 1910. Its effect is limited to certificates issued on or 
after January 1, 1910, and it has no relation to certificates for any period of 
time preceding January 1, 1910. It is true that an application for a 1910 cer
tificate may be made at any time between the present date and the first day of 
January, 1910; but it does not follow that for this reason registration for a 
portion of the year 1909 may be dispensed with. 

The last clause of said amended section 6 instead of militating against the 
above construction of the first clause thereof rather strengthens it. Said last 
clause contains the following provision: 

"All applications of owners * * filed subsequent to the passage of 
this act for registration for a period of time including any part of the 
year 1909, shall be entitled to receive * * only certificates * * for 
the period of time ending December 31, 1909, and new applications shall 
be required as provided in this section for registration beginning with 
January 1, 1910." 
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The inference of the Lebanon Automobile Club that the word "owners" as 
used in this last clause means "purchasers or persons becoming owners of motor 
vehicles subsequent to the passage of the act" is unwarranted. It seems to me 
that herein lies the fallacy of the view adopted by the club. The clause, in terms, 
applies to all applications filed subsequently to the passage of the act. It is as 
broad as it could be phrased; it includes, therefore, applications for renewal 
certificates. So reading it, the clause does not require the labored construction 
contended for in order to render it intelligible. The clear and unmistakable 
meaning thereof is that the applications, whether of owners of newly acquired 
vehicles or for renewal certificates, made during the year 1909 for any part of 
that year shall be effective only until January 1, 1910, and must renewed on 
that date. 

The foregoing conclusions, it seems to me, are those properly deducible from 
the express language of section 6 as amended. They are supported, however, by 
the fact that nowhere in the amended section is there a provision extending the 
effect of 1908 certificates until January 1, 1910. These certificates are in the 
nature of licenses or grants and the provisions of law which give them effect 
are to be strictly construed against the licensees. Therefore, no express exten
sion of the 1908 certificates being found it is not permitted by forced construc
tion to read an implied extension into the law. 

I am, therefore, of the opinion that certificates obtained in 1908 expire one 
year from the date of their issue and must then be renewed for the period be
tween such renewal date and January 1, 1910. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

ASSESSOR-RESIDENCE MUST BE WHERE. 

Real estate assessors must be residents ·of territory for tFhich they are 
elected. 

June 28, 1909. 

Hox. F. R. HoGUE, Prosecuting Attorney, Jefferson, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

Is a person residing in a village located within a civll township 
eligible to election as a real estate assessor for that part of the town
ship outside of the village? 

In reply I beg to say, section 1 of the act providing for the election of 
assessors of real property, passed March 12, 1909, is in part as follows: 

"At the election to be held in November, 1909, and every fourth 
year thereafter, there shall be elected by the qualified electors of each 
township, in each county of the state, except where all of such township 
lies within the corporate limits of a city or village, and in that case 
in so much of the township as lies without the corporate limits of a city, 
one citizen having the qualifications of an elector as an assessor of real 
property within such township or village; provided, further, that when 
a part only of a township lies within the corporate limits of a city or 
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villa~e. the township assessors provided for herein shall be elected by 
the electors of the township outside of said village or city anti all such 
boards of city and village assessors shall perfonn their duties as defined 
herein only in the territory in which he or they are elected, and in any 
county within the limits of which there is a city there shall be elected 
by the electors of said city a board of five citizens of said city having the 
qualifications of electors as assessors of real property within such city." 

57!) 

The part of said section above quoted requires township asse~sors so elected 
to be electors of the township for which they are elected and further provides 
that in case an assessor is to be elected in a part of a township lying without 
a municipality, such assessor is to be elected by the electors residing within 
said territory. 

'While the statute does not expressly provide that an assessor elected in only 
a part of a township shall bean elector of such territory, yet it is apparent that 
such was the legislative intent and, inasmuch as residence is a necessary qualifi· 
cation of an elector, it follow'S that all real estate assessors must l:Je residents of 
the territory for which they are elected. 

Yours very truly, 
u. G. DEXJIIA:'ii, 

Attorney General. 

BOARD OF EDUCATION-NU:V1BER TO BE ELECTED IN 1909-TERl\1 OF 
APPOINTED ::\IE:\IBER. 

July 6, 1909. 

Hox. G. P. GII.L)IER, Prosecuting Attorney, lYarren, Ohio. 
DEo~.n Sm:-1 acknowledge receipt of your letter of the 30th ult., in which 

you state that at the 1907 election in the city of Niles, four members of the 
school board were elected for two years and three were elected for four years. 
You inquire what number of the members of this board shall be for election in 
the year 1909. 

Replying thereto, beg to say that the provision of section 3897 Revised Stat· 
utes relating to board of education, as amended in 99th Ohio Laws, page 586, 
determines this question. The section first provides that, 

"In city school districts the board of education shall consist or not 
less than three members nor more than seven members electt.!d at large, 
by the qualified electors of such city school district, provided that in 
city school district which, at the last preceding federal census, contained 
a population of more than fifty thousand persons, the board or education 
shall eonsist of not Jess than two nor more than seven members elected 
at large l>y the qualified electors of such city school district, etc." 

Your board, therefore, is legal in consisting of seven members-. 
A fnrth~>r provision of said section is that 

"If the board <:onsists of an odd number of members, then one-half 
plus one shall be elected in the year 1909, or four, or a multiplE> of four, 
years thereafter, and the remaining number in the year 1911, or four, 
or a multiple of four, years thereafter." 

::-i-...1. (i. 
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It follows, therefore, that the terms of office of the four members of your 
school board elected in 1907 for two years, expired in the year 1909, and there 
will, therefore, be four members of the school board in the city of Niles to elect 
in the year 1909, and the terms of the remaining three members will expire in 
the year 1911. 

You also inquire what shall be the length of the period of service of a mem· 
ber of school board appointed to fill a vacancy in said board under the provisions 
of section 3981. 

This section is clear in its provision, to-wit: 

"Such vacancy shall be filled by the board of education at its next 
regular or special meeting, or as soon thereafter as possible for the un
expired term." 

In my opinion, the phrase "for the unexpired term" when properly construed, 
means that the appointee will serve for the same period of time the retiring 
member would have served had no vacancy occurred. 

Yours very truly, 
u. G. DEXl\IAN, 

Attorney General. 

PRIMARY ELECTION-INDEPENDENT TICKET-MANNER OF NO:v!INAT
ING IN CITIES AND VILLAGES. 

Cities and villages may nontinate an independent ticket by one petition if 
petition is signed in aggregate for each candidate by not less than fifty qualified. 
electors of cities ana twenty-five qttalified electors of villages. 

July 6, 1909. 

Hox. IsRAEL M. FoSTER, Prosecuting Attorney, Athens, Ohio. 
DEAR Sm:-I acknowledge receipt of your communication in which you sub

mit to this department for an opinion thereon the following inquiries: 

"Query 1: Under the primary election law may the citizens of Nel
sonville (a city) by one petition, place in nomination an independent 
ticket, including a candidate for every office from mayor down, and, if 
so, will this ticket be entitled to a separate place on the official ballot 
and so placed thereon that a person can vote the entire ticket by mark
ing at the head of the ballot? 

"Query 2: Would your answer to query one be different in the 
case of Athens, which is a village, and, if different, in what respect?" 

In reply I beg to say, that nominations of candidates independent of volun
tary political parties or associations are not controlled by the provisions of an 
act "to regulate the conduct of primary elections," and known as the "Bronson 
Act," 99 0. L., page 214, as this act applies only to nominations made by political 
parties which "at the next preceding general election" held in the state or 
any district, county or subdivision thereof, or municipality, at least ten per 
centum of the entire vote therein. 

If, therefore, the nominations about which you inquire may be made, au
thority therefor must be found in sections of Revised Statutes not repealed by 
the above-mentioned act. Section 2966-20 Revised Statutes provides that 
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"nominations of candidates * * * for any municipal or ward office 
* * * may be made by nomination papers signed in the aggregate 
tor each candidate, by not less than * * * fifty qualified electors of 
the city, or twenty-five qualified electors of the * * * w&rd or vil
lage, etc." 

Nelsonville not being a city where annual registration is required, the sub
sequent provisions of this section, and applicable to cities having annual regis
tration, does not apply there. 

Section 2966-21 Revised Statutes provides that, 

"All certificates of nomination and nomination papers shall, be
sides containing the names of candidates, specify as to each (1) the 
office for which he is nominated; (2) the party or political principle 
which he represents, expressed in not more than three words; (3) his 
place of residence, with street and number thereon, if any; provided, 
however, that in nominations by petition, the certificate may designate, 
instead of a party or political principle, any name or title which the 
signers shall select and candidates nominated by petition, without dis
tinctive appellations shall be certified as independent candidates." 

From a consideration of the general provisions of these two sections ap
plicable to nominations or independent candidates nominated by petition, and 
applying what I believe to be the correct rule, to-wit. i That election laws are 
to be so construed as to give all persons who comply with the qualifications 
prescribed for electors the opportunity to vote for any person who may be quali
fied to fill the office sought to be filled by election, I am of the opinion that 
it is possible, and it would be legal for the number of qualified voters required 
by statute to nominate an independent ticket on one petition, if, in doing so, the 
nomination paper is signed in the aggregate for each canilidate by not less 
than fifty qualified electors of the city. 

From the conclusion that an "independent ticket" may be so nominated, it 
would logically follow that such ticket may be so placed on the official ballot 
that a qualified voter may vote the entire ticket by marking at the head thereof 
in such way as is provided by law for voting "a straight ticket." 

Your second inquiry is answered in my reply .to your first, with the excep.. 
tion that Athens, Ohio, being a village, the number of signers of the nomination 
papers would be twenty-five qualified electors instead of fifty qualified electors, 
as is required by the provision of section 2966-20. Yours very truly, 

u. G. DEX::IL\X, 
Attorney General. 

SHERIFF-GENERAL DEP"C'TIES AND LOCAL DEPUTIES NOT TO BE 
DISTINGlJISHED. 

July 7, 1909. 

Hox. 'V.\RREX W. CowEx, Prosecuting Attorney, St. Clairsville, Ohio. 
DEAR Sm:-In your letter of July 1st, receipt whereof is acknowledged, you 

state that the county commissioners of Belmont county have fixed the aggregate 
amount to be paid to deputy sheriffs; that the sheriff has, from time to time, 
appointed deputies designated as "local deputies" as distinguished from "regular 
deputies," who, I presume, constitute the office force of the sheriff; that the 
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aggregate amount of the salaries of all the deputies of both classes for the 
entire year will exceed the sum fixed by the county commissioners. You inquire 
whether the county auditor may issue treasury warrants for the salaries of the 
"lacal deputies," the balance of the fund now being sufficient only to pay the 
salaries of the "regular deputies" for the remainder of the year. 

I find no authority for any distinction between "regular deputies" and "local 
deputies." The appointment of deputy sheriffs is governed by section 1209 R. S. 
It is evident therefrom that but one chss of d2puties may be appointed by the 
sheriff and that all deputies serve at the pleasure of the sheriff. The county 
auditor may, therefore, not assume that certain deputies are to be retained by 
the sheriff during the whole year as a part of his regular office force while 
others are appointed for local service of some different ,nature, but he must 
honor all salary warrants presented to him as long as there is money in the 
fund. When the fund becomes exhausted the Joss, if any, wiil fall equally upon 
the office deputies and local deputies. Yours very truly, 

w. H. J\IILLER, 

Assistant Attorney General. 

PROSECUTING ATTORNEY-'-PROSECUTIONS UNDER COUNTY LOCAL 
OPTION LAW IN MAYOR'S COURT-NEED NOT APPEAR. 

July 7, 1909. 

Hox. JosEPH L. 1IcDowELL, Prosecuting Attorney, Coshocton, Ohio. 
DEAH Sm:-I beg to acknowledge receipt of your letter of July 2nd, in which 

you inquire whether you are required by law to prosecute criminal proceedings 
under the eounty local option law in the mayor's court in your county withlout 
additional compensation. 

Replying thereto I beg to state that in my opinion it is not the duty of the 
prosecuting attorney to appear for the state in such cases. The county local 
option law (99 0. L. 35) does not expressly or by implication impose upon the 
prosecuting attorney any duty with respect to the criminal provisions thereof 
different from those which rest upon him respecting other classes of misde
meanors. 

Section 1273 R. S. provides that: 

"The prosecuting attorney shall prosecute on behalf of the state all 
complaints, suits and controversies in which the state is a party, and 
such other suits, matters and controversies as he is directed by law to 
prosecute within or without the county, in the probate court, common 
pleas court, circuit court, and he shall also prosecute cases in the su
preme court in cases arising in his county, " *." 

The_ act relating to the duties of the prosecuting attorney contains no am
plification of the duties set forth in section 1273 with respect to the prosecution 
of criminal cases. Neither the so-called "search and seizure" act (99 0. L. 12), 
sections 4364-30n to 4364-30zh, inclusive, Bates' Revised Statutes, nor the so
called "Dean-Crist" law (100 0. L. 89), adds anything to the duty of the prose
cuting attorney as set forth in section 1273. On the contrary section 20 of the 
"search and seizure" act, section 4364-30zg, Bates, provides for the possibility of 
counsel, other than the prosecuting attorney, appearing for the state in the 
original case and this provision clearly negatives the assumption that the 
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prosecuting attorney must appear in courts inferior to the probate court. (Gil
liam v. State, 7 X. P. n. s. 482.) 

Yours very truly, 
·w. H. ~IILLEn, 

Assista;zt Attorney General. 

IXTOXICATIXG LIQ"LO:lS-SEIZED FOR TAXES-TREAS"LRER :\IAY SELL 
IX DRY TERRITORY. 

July 8, 1909. 

Hox. H. B. 'VELsrr, Prosecuting Attorney, London, Ohio. 
DE.\n Sm:-1 am in receipt of your letter of July 7th in which you submit 

the following for my opinion: 

""Lndcr section 4364-12 Revised Statutes, the county treasurer of 
your county has levied upon bar fixtures and some intoxicating liquors 
to enforce payment of the Aiken law assessment, and you desire to know 
if the county treasurer may sell such liquors under his levy without 
violating the local option law or other liquor laws, as :\Iadison county 
has voted dry under the Rose Jaw." 

Section 4364-12 Revised Statutes, in substance, is as follows: 

"If any person * " * shall refuse or neglect to pay the amount 
due from them under the provisions of this act "' * * the county 
treasurer shall thereupon forthwith make said amount due with all 
penalties thereon, and four per cent. collection fees and costs, by distress 
and sale, as on execution, of any goods and chattels such person, 
* '' *; in case of the refusal to pay the amount due hP shall levy on 
the goods and chattels such per~on, * * "', or on the bar, fixtures or 
furniture, liquors, leasehold and other goods and chattel~> used in carry
ing on tuclt "tusiness * " * The treasurer shall give noti~e of tll2 
time and sale of the personal property to be sold under this act, the 
same as in cases of the sale of personal property on executio~;~; and 
all provisions of law applicable to sales of personal estate on execution 
shall be applicable to sales under this act." 

This statute clearly giv<s to the county treasurer the right to sell all per
sonal property levied under this act, the same as in cases of the sales of personal 
estate on execution, and undoubtedly includes the right to st!II the liquors 
levied on. The only question which may be raised is, is such a sale prohibiteu 
by the countl· local option law, 99 0. L. 35? 

Tho county local option law was enacted to provid:e against the evils re
sulting from the traffic in intoxicating liquors, and the sales which are pro
hibited by it are the sales of intoxicating liquors to be used as a beverage, and 
I am of the opinion that such a sale by a county treasurer does not come within 
the meaning of this law, and that the county treasurer of your county may sell 
the liquors levied upon under section 4364-12, and as provided therein. 

Yours very truly, 
VI'. H. =•liLLER, 

Assistailt Attornty Ge;zeral. 
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BLIND RELIEF-WHEN ALLOWANCES PAYABLE 

July 8, 1909. 

Hox. J. C. WILLIA::.rsox, Prosecuting Attorney, Mt. Gilead, Ohio. 
DEAR Sru:-I beg to acknowledge receipt of your letter of July 1st, in which 

you inquire whether allowances for the support of the needy blind under the 
act of April 2, 1908 ( 99 0. L. 56), are payable on the first day of the quarter or 
at the end thereof. 

Section 6 of the act in question provides in part that: 

"If the board (the blind relief commission) is satisfied * * * 
tbat the applicant is entitled to any relief hereunder, it shall issue an 
order therefor in such sum as it finds needed not to exceed $150 per 
annum to be paid qzw1·terly out of the fund herein provided for on the 
warrant of the county auditor * *." 

The allowance thus authorized to be made is primarily an annual allow
ance or an annuity, the relief granted being for the period of one year. It is a 
provisions for the support of the beneficiary thereof, and with respect to the time 
of the payment of the installments thereof it seems to me to be analogous to an 
annuity, testamenta,ry or otherwise. Assuming this analogy to be proper, the 
rule respecting the payment of annuities is to be applied in the present in
stance. That rule is to the effect that if an annuity is directed to be paid month
ly or quarterly, the first installment is payable at the end of the first month or 
quarter. 'Wiggin v. Swett, 6 Metcalf (Mass.) 194; 2nd American & Eng. Enc. of 
Law, 402 and cases cited. 

I therefore conclude that allowances under the act for the relief of the needy 
blind are payable at the end of each quarter. 

In this connection I beg to suggest the propriety of the formulation by reso
lution, of the blind relief commission, of a rule designating certain quarters at 
which all allowances shall be payable. I believe that the commission has au
thority in this manner to provide that the first installments of all allowances 
shall be payable on the quarterly date next succeeding the date of the issuance 
of the orders. The rule above defined is applicable only when no such regula
tion has been made by the commission. 

Yours very truly, 
w. H. MILLER, 

Assistant Attorney General. 

TUBERCULOSIS HOSPITAL ACT-BUILDINGS ERECTED ON JNFIRMARi 
GROUND. 

Tuberculosis hospital act is constitutional ancl buildings tor same ?nay bt> 
erected on in{ir1nary grouncls. 

July 8, 1909. 
Hox. J. \V. S::.IITH, Prosecuting Attorney, Ottawa, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letters of July 6th and 
7th, presenting inquiries respecting the county tuberculosis hospital act, 99 0. L. 
62, and the acts amendatory thereto. 

In your first letter you desire my opinion as to the authority of the county 
commissioners to erect the hospital provided for by said acts on the farm now 
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used for infirmary purposes at a proper distance from the infirmary buildings 
and to place the same under the general supervision of the superintendent of 
the infirmary. 

Section 1 of the act as amended 100 0. L. 86, provides that: 

"It shall be unlawful to keep any person suffering from pulmonary 
tuberculosis "' * "' in any county infirmary except in separate build
iilgs to be provided and used for that purpose only." 

Section 2 provides, in part, that: 

"The * "' * county commissioners 0 * * may construct in 
each county a suitable building or buildings which shall be separate 
and apart from the infirmary buildings to be known as the county hos
pital for tuberculosis " *. The infirmary directors shall provide for 
the treatment, care and maintenance of patients received at said ·county 
hospital and for necessary nurses and attendants and all expenses so 
incurred shall be audited and paid as are other expenditures for county 
infirmary purposes." 

On consideration of the foregoing and related proVISions, I am satisfied 
that not only is it unobjectionable for the county commissioners to construct 
the tuberculosis hospital building on the infirmary farm at a suitable distance 
from the infirmary buildings, but it is in strict accordance with the spirit of 
the act for them so to do. 

The attorney general has heretofore held that the county commissioners 
may not condemn land for a site for a county tuberculosis hospital and that 
they may not provide land adjacent to an independent site, to be used in con
nection therewith for farming purposes. The general assembly having failed 
to make any provision for such a site and having by implication provided in 
section 1, above quoted, that tubercular patients may not be kept in the infirmary 
except in separate b1tildings, I am of the opinion that it would be advisable for 
the commissioners to construct the tuberculosis hospital on the site suggested 
by you. 

I am also of the opinion that the superintendent of the infirmary may prop
erly be authorized to exercise general supervision over the tuberculosis hospital, 
providing, of course, that necessary nurses and attendants are employed in ac
cordance with section 2 above quoted. 

Your second letter inquires whether there is any question concerning the 
constitutionality of the county tuberculosis hospital act. In this connection I 
beg to advise that I know of no constitutional objections to the validity of this 
act. The attorney general has had occasion to express the opinion that the 
county hospital act 99 0: L. 486 is unconstitutional, but it will appear upon ex
amination of this act that it is entirely unrelated to the tuberculosis hospital act. 

Yours very truly, 
w. H. ::.\IILLEB, 

Assistant Attorne11 General. 
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BOARD OF COUNTY CD::.\I:\IISSIOXER8-FILLING OF VACANCY-TER~I FOR 
WHICH APPOINTEE HOLDS. 

One appointea to of/ice of county commissioners will hol(l of/ice until suc
cessor is ezectea ana qualified. 

July 9, 1909. 

Hox. F. l\1. STEYEXS, Prosecztting Attorney, Elyria, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of July 7th, in which 

you submit the following for my opinion: 

A member of the board of county commissioners died July 1st; 
he began the service of his first term of office the third Monday of Sep
tember, 1907, and this term expired the third Monday of September, 1909; 
he was re-elected for another term of two years at the November elec
tion of 1908, which term of office he would, had he lived, have begun 
the third Monday of September, 1909, and which term would have ex
pired the third Monday of September, 1911, and you desire to know if 
an appointment should be made for the residue of the first term and 
until a successor is elected and qualified or whether an appointment 
should be made for the residue of the first term, and another appoint
ment made at the time th second term would begin. 

I beg to call your attention to section 842 Revised Statutes, which is as 
foilows: 

"When a vacancy occurs more than thirty days before the next 
election for state and county officers, a successor shall be elected thereat; 
and when a vacancy happens, whether more than thirty days before 
such election, or within that time, and the interest of the county re
quire that the vacancy shall be filled before the election, the probate 
judge, auditor, and recorder of the county, or a majority of them, shall 
appoint a commissioner, who shall hold his office until the successor 
is elected and qualified." 

Under authority of the above statute, a successor may be appointed who 
shall hold office until his successor is elected and qualified. The successor ap
pointed would, therefore, be in office on the third Mond~y of September, 1909, 
and would keep the office from becoming vacant, for, while he is so serving 
there can be no vacancy in the office in any proper sense of the term, as there 
is an actual incumbent of the office legally entitled to hold the same, and an 
appointment could not be made at the beginning of the second term of the 
commissioner deceased, as there would be one holding who is entitled to hold 
office until his successor is elected and qualified. 

In this connection I wish to call your attention to the case of State ex rei 
Hoyt v. Metcalfe, 80th 0. S. 244, in which it was held by the the supreme court, 

"Where, after the election of a judge of the circuit court, the person 
so elected, prior to the time when the term is to commence, and without 
qualifying as judge, dies, and the judge then holding the office resigns 
before the expiration of his original term, and another is appointed, 
the appointee succeeds to the entire term, including the capacity to hold 
over enjoyed by his predecessor, and is, * * * clothed with the power 
to hold office until his successor is elected and qualified. If after such 
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appointment the appointee qualifies and enters upon the duties of the 
office, such appointee succeeds to the entire term and capacity to hold 
over enjoyed by his predecessor, and no vacancy occurs at the expiration 
of the original term for which the resigning judge was elected. Hence 
an appointment made by the governor to take effect at the expiration of 
the six years' term of the resigning judge confers no authority on the 
appointee to take or enjoy the office." 

3Si' 

I am, therefore, of the opinion that an appointment may be made to fill 
the vacancy on the board of county commissioners, and such appointee will hold 
office until his successor is elected and qualified. 

Very truly yours, 
·w. H. ::'IInLEn, 

Assistant Attorney General. 

JUSTICE OF PEACE--TOWNSHIP TRCSTEES :\lAY ONLY APPOINT "l'"NTIL 
SUCCESSOR ELECTED AND Q"CALIFIED. 

July 14, 1909. 

Hox. A. C. DExBow, Prosecuting Attorney, ·woodsfield, Ohio. 
DEAR SIR:-I am in receipt of your letter of July 13th, in which you submit 

the following inquiry for the opinion of this department thereon: 

Several justices of the peace in ::\lonroe county were elected at the 
November election, 1907, and took office January 1, 1908, after which 
some of the offices became vacant by death and others by removing from 
the county, and the trustees appointed a suitable person in each case 
to hold office until a successor was elected and qualified, and you desire 
to know if it will be necessary to elect justices at the November elec· 
tion, 1909, to succeed the men appointed, or if the men appointed will 
hold for the unexpired term of the justices who were elected in 1907, 
which would be four years. 

I beg to advise that section 567 is in part as follows: 

"'Vhen a vacancy occurs in the office of justice of the peace in any 
township * * *, the trustees having notice thereof, shall within ten 
days from and after such notice, fill any such vacancy by appointing 
a suitable and qualified resident of the township who shall serve as 
justice until the next regular election for justice of the peace, and until 
his successor is elected and qualified; * "' * . 

"At the next regular election for such office some snitab!e person 
shall be elected justice in the manner provided by law for the term of 
four years commencing on the first day of January next thereafter." 

I am, therefore, of the opinion that at the November election, 1909, justices 
of the peace should be elected who will, on January 1. 1910, take the offices now 
held by the persons appointed by the trustees of the various townships, and 
hold said offices for a period of four years from January 1, 1910. 

Yours very truly, 
w. H. :\!ILLER. 

Assistant Attor1zey General. 
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APPRAIS.E::\IENT OF REAL PROPERTY-AUDITOR'S ALLOWANCE FOR 
CLERK HIRE. 

July 15, 1909. 

Ho~. J. A. ScHAFFER, Prosecuting Attorney, Jlt. Vernon, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of July lOth, in 

which you submit for my opinion the following questions under section 1076 
Revised Statutes, which provides for an additional allowance to the county 
auditor for clerk hire in the years when real property is required by law to be 
reappraised. 

"1. Is this additional allowance of 25% to be paid out of the gen· 
eral fund, or from the auditor's fee fund? 

"2. Has the auditor any right to the additional 25% allowance for 
clerk hire for year commencing January 1, 1910, and ending December 
31, 1910?" 

Answering your first question, I beg to state that the attorney general has 
heretofore held that the additional allowance of 25% is to paid into the auditor's 
fee fund. That being the case it should of course be paid out of the general 
county fund., 

I do not know that I understand your second question exactly. I beg leave, 
however, to submit the following suggestions with respect to the same: 

1st. The auditor himself has no personal right to the allowance made 
under section 1076. As above stated, the allowance goes into the fee fund of 
the auditor and is to be disbursed therefrom in accordance with the provisions 
of the county officers' salary act. 

2nd. The additional allowance is for the year in which the real property is 
required by law to be reappraised. This, of course, is the year 1910. In my 
opinion, the year referred to in section 1076 is the calendar year beginning 
January 1, 1910, and ending December 31, 1910. (See in this connection sec
tion 3 of the county officers' salary law-sec. 1296-13, Bates.) 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

WILL OF REX PATTERSON-CONSTRUCTION OF. 

July 16, 1909. 

Hox. JAY S. PAISLEY, Prosecuting Attorney, Steubenville, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of your letter of July 13th request

ing my advice with respect to the following statement of facts and questions 
presented thereon: 

"About sixty years ago Rex Patterson, of this county, made a will, 
a part of which was as follows: 

" 'Item Fifth: The balance of my estate, real and personal, I give 
and devise to the township of Mt. Pleasant, for the use of the common 
schools thereof; the principal of which I hereby authorize my executor 
hereafter named to place in some permanent fund and the interest 
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thereon to be paid annually into the common school fund of said town
ship of :\It. Pleasant forever, the principal to remain forever as a per
manent fund for the purpose abO\·e specified.' 

··The fund is five thousand dollars cash, which has been on interest 
at the rate of five per cent. 

"Since the date cf the above will two graded school districts were 
formd within the township. Should the interest from the above fund 
be applied to all the schools in the township, including the village 
school districts which have high schools for which tuition is c·harged. 
would sections 3934 and 3955 cover this case?" 

I assume that the will in questian became eff.octive about the year 1850 and 
that the trust was created at that time. It seems to me that the question, being 
one of the testator's intent, the answer is not to be found in statutes now in 
force, but if we are to look to acts of the general assembly as aids to the con
struction af the will, the law in force at the time the will was made and at 
the dEath of the testator should be examined. I am satisfied that the act of 
:\larch i. 1838, 36 0. L. 21, was in force at the time the will must have been 
executed and at the time it went into effect. The following are pertinent pro
visions of said act: 

··sec. 6. That the trustees of each incorporated township in this 
state. where the same is not already done, shall, on or before the first 
day of June next, lay off their respective townships into school districts, 
in the mannPr most convenient for the population and different neigh
borhoods thereof. " *" 

"Sec. 7. That there shall hereafter be a meeting in each school 
district * * amlllallv * * and the voters present may * * elect 
three directors to serve for the ensuing year " *. 

··sec. 8. That said directors shall " * be a body politic and cor
porate * ,. and * * shall be capable of receiving any gift, grant, 
donation or devise made to or for the use of such district; * " 

"Sec. 1~. That the township treasurer in each township shall be the 
treasurer of all school funds of the township * * " 

"Sec. 21. That the township clerk of each township shall be super
intendent of common schools within his respective township * * 

"SeC'. 30. That the county auditor of each county shall apportion 
to the several school districts in such county all the money then in the 
treaHury of such eounty for the use of schools therein as follows to-wit: 
'' *. and give to each township treasurer an order on the county treas
urer for the amount of money belonging to the several districts in his 
respective township " *. 

··seC'. :l:L That each and every incorporated city, town or borough, 
'' '' shall be and is hereby created a separate school district * "' " 

··seC'. ::7. That in all districts consisting of incorporated towns, 
!'iti~~ or boroughs " * where the school funds furnished by this act 
!'hall he deemed insufficient and the township shall have refused to 
assess additional school tax, the directors may" (hold an election to pro
vide fer an additional tax)." 

Comparing the general scheme of this act as evinced in the above quoted 
provisions thereof with the present laws relating to school districts a funda
mental 1lifferenc~ becomes apparent. L"nder the law of 1838 the township was 
not a sehool district; it was instead an administrative unit with respect to 
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schools superior to the district and including several districts, municipal as 
well as otherwise. The township treasurer was the treasurer, not of any ona 
school district but of all the school districts within the township, including 
municipal districts. The school directors of the various districts within a town
ship had the express power to receive and administer gifts and devises. The 
treasurer had no such statutory power. 

However, it is a familiar principle of equity with regard to charitable 
trusts that the want of express power on the part of a public officer as a trustee 
to administer such trust, will not prevent the court from carrying the gift or 
devise into effect, by appropriate decree, directed to the officer and his suc
cessor.' Not the trustee but the cistin que trust is the particular c·oncern of a 
court of equity in such cases. 

Returning again to the comparison above suggested it may be said that the 
present scheme of school districts is one primarily of township districts. Each 
civil township is, exclusive of municipalities, a separate school district, and the 
subdivisions called districts under the law of 1838 are now designated as sub
districts. Revised Statutes, sec 3885, etc. 

The change in the law in this respect occurred in 1853, 51 0. L. 429. I assume 
that this was after the death of the testator or at least after the will was 
executed. 

It seems to me, therefore, that the testator in making his devise to "the 
township of Mt. Pleasant for the use of the common schools thereof" intend-=d 
to make the treasurer of the township the legal custodian of the fund thereby 
created and all the common schools in all the districts of the township the 
beneficiaries thereof. The disposition of the legal title upon the change in the 
law which took from, the township treasurer the power and duty to serve as 
treasurer of all the school districts within the township is unimportant. Per
sonally, I believe the fund is still to be regarded as in the township treasury 
and not in the treasury of the township school district. But ignoring this con
clusion, I am firmly of the opinion that the common schools of the to1cnship, 
not the township d.istrict, are the beneficiaries of the trust, and that all such 
schools, whether they be in municipal districts or otherw.ise, are entitled to 
share in the interest of the fund. 

Yours very truly, 
w. H. }fiLLER, 

.Assistant AttoTney General. 

PRE\IARY LAW- INDEPENDENT CANDIDATE'S PETITION- SIG:\'I~G 

SA::.\IE PRECLUDES ONE FR0:\1 PARTICIPATING IN PRI:\IARIES. 

July 17, 1909. 

Hox. ISRAEL ::'11. FoSTER, Prosecuting Attorney, Athens, Ohio. 
DEAR SrR:-Your communication is received in which you submit for the 

opinion of this department thereon the following inquiry: 

A circulates a petition as an inde~ndent candidate for mayor of a 
municipality prior to the primary at which the regular party candidates 
for mayor are to be nominated. May the signers of A's petition there
after vote for nominees for mayor at the regular party primaries? 

Our laws are made and administered by officers selected by the qualified 
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voters belonging to political parties cr political organizations, the object bC'in~ 
that a citizE>n might have free opportunity to express his desire and vote for 
the individual v:hom he would have malH! and administer the laws. To secure 
that end the lE>gislature has providecl that there may be an independent party 
as an official party, and further, that independ:ont nominations may be made for 
county. township and munil'ipal or ward offices, etc., by petition as provided in 
section 2966-20 R. S. But this section 2966-20 also provides that: 

"Such nomination papers shall contain a provision to the effect 
that each signer thereto thereby pledges himself to support and vote for 
the candidate or candidates whose nominations are therein requested." 

In section 2919-1 R. S., which designat<s who shall be allowed to vote at 
primary elections, this language is found: 

"Nor shall any person vote more than one time or at any other 
than at the polling place in that precinct, ward or township wherein he 
resides." 

From thes;; two sections in particular, and other more general proviswns 
relating to nominations for public office, I have come to the conclusion that the 
signers of A's petition for the nomination of mayor of a municipality, thereby 
pledging themselves to support A at the election, are precluded from participating 
in the making of other nominations at the regular party primaries for the office 
of mayor of the municipality. 

Yours very truly, 
W. H. ::UrLLER, 

Assistant Attorrlf'Y General. 

COl"::-..'"TY CO.\J:.\liSSIOXI<JR8-}lA Y NOT PAY FOR HEADSTONES OF SOL
DIERS WHO DIED PRIOR TO PASSAGE OF 99 0. L. 99. 

July 17, 1909. 

Hox . .Jonx A. CLixE, P1·osecuting Attorney, Cleveland, Ohio. 
DE.\H Siu:-I am in receipt of your letter of July 15th, in which you ask to 

be a<lviseli if section 3 of the act contained in the 99 Ohio Laws, page 99, au
thorizes the county commissioners of your county to place government head
stones at the gravE's of sol!liers who died before the passage of the act. I beg 
to advise that I am of the opinion that the above act applies only to such sol
dien; who haye died since its passJ.ge. The statute should not be construed so 
as to PrcatP. new obligations or impose new duties in respect to past transac
tionH, unleHs such plainly appears to be the· intention of the legislature. 

It "·ould only be a just compliment to the soldiers if the legislature would 
authorize ecunty eommisioners to make application to the L:nited States govern
ment for plaeing heaustones at the graves of the soldiers who died before the 
passage of the act, an•l, much as I regre~ the same, section 3 eannot be con
strued liO as to give the county commissioners such authority. 

Yours very truly, 
w. H. ::\IILLEU, 

Assistant Attorney GeM.ral. 
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INFIRMARY DIRECTORS-AUTHORITY TO REPAIR INFIR:\IARY OL'T OF 
POOR FUND-SHERIFF-FEE FOR BOARDING INSANE PERSON. 

July 19, 1909. 

Hox. J. C. 'Vn.LIA)rsox, Prosecuting Attorney, Mt. Gileacl, Ohio. 
DEAR Sm:-Your letter of July 6th, in which you ask an opinion on :he f'll

lowing questions, is received: 

1. The infirmary of Morrow county is in need of about $1,000 worth 
of repairs. The building fund of the county is not sufficient to mal,;e 
these and other contemplated repairs, but the poor fund is am1:Iy suffi
cient to make all repairs of the infirmary. Have the infirmary directors 
authority under sec. 964 or any other of the Revised Statutes, to make 
these repairs? 

2. What fee, or charges, per day, is the sheriff entitled to make 
for boarding an insane person while confined in the jail during .the pro
ceedings to commit such person to the s:ate hospital? 

In reply, I beg to say that section %4 of the Revised Statutes is as follows: 

"The board of infirmary directors shall on the first Monday in ::\larch 
annually, certify to the county auditor the amount of money they will 
need for ihe support of the infirmary for the ensuing year, including the 
amount for all neet.:ful repairs at the infirmary; and the county auditor 
shall place the amount so certified by the infirmary directors on the 
tax duplicate of the •~ounty, and said infirmary directors shaH have full 
control of said poor i'und •and shall be held responsible for the same." 

Under the provisions of this section the board of infirmary directors is au
thorized to include in their annual levy a sufficient amount of money to cover 
"all needful repairs at the infirmary." The "repairs" herein referred to do not, 
however, in my judgment, include any alterations or additions to the infirmary, 
but is limited to such imJ;lrovements as result from the ordinary wear and 
tear of the buildings. 

I am, therefore, of the opinion that the infirmary directors have the au
thority to make such repairs and to pay for the same out of the levy authorized 
in the above section. 

In answer to your second question· would say, section 1235 of the Revised 
Statutes is in part as follows: 

"The sheriff shall be allowed by the county commissioners not 
less than forty-five nor more than seventy-five cents per day for keep-
ing and feeding prisoners in jail * *" 

It is my judgment that an insane person while confined in the jail during 
the proceedings to commit such person to the state hospital is a prisoner 
within the meaning of the above quoted provision of section 1235 R. S. 

I am, therefore, of the opinion_ that the sheriff is entitled to the same al
lowance from the county commissioners for an insane person so held in jail as 
that to which he is entitled for any other prisoner. 

Yours very truly, 
w. H. ::\!ILLER. 

Assistant Attomey General. 
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CO"L"'NTY CO::\DIISSIOXERS-::\IAY RED"GCE CLAD! FOR SHEEP KILLED BY 
DOGS. 

July 21, 1909. 

Hox. 0. W. KEnxs, Prosecuting Attorney, T"an Wert, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing statement of facts: 

::\Ir. B., of our county, had sheep killed by dogs. Said sheep were 
regularly appraised, claim properly passed on by the trustees of the 
proper township, and duly and legally presented and filed with the 
county commissioners. In passing upon said claim, said commissioners 
made a reduction of $4 on each sheep. 

Query: Had the county commissioners authority to make such 
reduction? 

In replf, I beg t!) say section 4215 Revised Statutes provides the method by 
which persons damaged by the killing or injuring of sheep by dogs may be 
compensated out of the dog tax. Paragraph 3 of said section is as follows: 

"The county commissioners shall, at their next regular meeting, ex
amine the same, and if fonnd in whole or in part correct and just, order 
the payment thereof, or such parts as they may have found, correct ana 
just, to be paid out of the fund created by the per capita tax on dogs." 

The above provision confers express power upon the county commissioners 
to pass upon the claims filed by the township trustees and to pay such claims 
in whole or in part as they may find correct and just. I am, therefore, of the 
opinion that your county commissioners were fully authorized to make the re
duction referred to in your statement. 

Yours very truly, 
w. H. ::\IILLER, 

Assistant Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTION-SALE OF :MERCHANDISE 
TO ::\IUNICIPALITY OR COUNTY. 

A deputy state supervisor of election may not, as agent, legally sell merchan
dise to county or any m1~nicipality within which board exercises its powers. 

July 21, 1909. 

Hox. Joux A. CLIXE, Prosecuting Attorney, Cleveland, Ohio. 
DEAR SIR:-1 acknowledge receipt of your letter of June 29th, in which you 

inquire if a member of the deputy state supervisors of elections may, as the 
agent of a company or firm legally sell merchandise to the municipality or county 
within which he serves as such officer. 

Your letter does not so state, but I assume that the suppli€s sold by the 
deputy state supervisors of elections are bought by certain boards or officers of 
the county or of some municipality therein in which the deputy performs his 
official services. 

Section 2966·2, 2966-3 and 2966-7 of the Revised Statutes of Ohio provide 
that the secretary of state shall be the state supervisor of elections and that he 
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shall appoint four deputy state supervisors for each county in his state who 
shall be qualified electors of the county for which appointed. The official ser
vices performed by said deputies are not specially for the county or for the 
municipality within which they reside. This being true, and they being for all 
intents and purposes deputies of the secretary of state, would lead to the con
clusion that they should be classified as state officers. The common law is pro
hibitive against the inter€st in any public contract or expenditure by a public 
officer or employe who is or may be vested with discretionary power to act 
for the public in some capacity respecting the contract and its incidents. How
ever, this common law doctrine would seem too narrow to include the interest 
contemplated in your question. 

Dillon on Municipal Corporations, sec. 444. 
Troop on Public Officers, sec. 610 et seq. 
Findlay v. Pertz, 66 Fed. 427. 

It remains then to inquire if such relatjonship is prohibited by section 6969 
Revised Statutes which provides that: 

"It shall be unlawful for any person holding any office of trust 
or profit in this state, either by election or appointment, or any agent, 
servant or employe of such officer, or of a board of such officers to 
become directly or indirectly interested in any contract for the purchase 
of any property, supplies or fire insurance for the use of the county, 
township, city, village, hamlet, board of education or public institution 
with which he is connected. And it shall be unlawful for any such 
person, agent, clerk, servant or employe to become interested in any 
contract for the purchase of property, supplies or fire insurance for the 
use of any county, township, city, village, hamlet, board of education or 
public institution with which he is (not) connected when the amount 
of such contract exceeds the sum of fifty dollars, unless the contract is 
let on competitive bids, duly advertised as provided by law. Any person 
violating the provisions of this act shall be imprisoned in the peniten
tiary not more than ten years nor Jess than one year." 

This section of the Revised Statutes was first enacted in the year 1876 and 
provided for the punishment of officers of the Ohio Soldiers' and Sailors' Or
phans' Home who should be directly or indirectly interested in any contracts 
made on the part of the institution. Later the section was amended to include 
officers ·of the penitentiary, and again it was amended to include officers of hos
pitals for the insane. In 1880 it was amended to its present form, with the 
evident intent on the part of the legislature to include any officer or agent of 
the state who may be interested in contracts for the use of the state. From 
a comparison of this statute with the common law rule above set forth it be
comes clear that the statute is an extension of the common law doctrine and 
therefore remedial. The fact that the statute is remedial invokes a less rigid 
application of the rule of strict construction of criminal statutes. (Lewis' 
Sutherland Statutory Construction, sec. 337.) 

The legislature used the language "with which he is connected." Now have 
the deputy state supervisors of elections connection with the county or the 
subdivisions thereof or municipalities therein within the meaning of this stat
utory provision? The manifest intention of the act is for the protection of pub
lic treasuries and to prevent a public officer from abusing a public trust. (Find-
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lay v. Parker et al., 17 C. C., 294-301.) That these deputy state supervisors of 
elections are paid for their official services out of public funds is made clear 
and provided for in section 2966-27 Revised Statutes. 

From these considerations I am led to the conclusion, though not free from 
doubt that such deputy state supervisors of elections may not, as the agent of a 
company or firm, legally sell merchandise to the county within which his board 
exercises its powers nor to any of the municipalities therein nor subdivisions 
thereof. I may also add that some doubt may exist as to the interpretation and 
effect of section 6969 Revised Statutes in view of the omission from the enrolled 
law of the word "not," in the second sentence of the section. The effect of the 
apparent ambiguity resulting from such omission is problematical, and in the 
absence of judicial decision in respect thereto I express no opinion as to that 
question. 

Yours very truly, 
w. H. :.\IILT.ER, 

Assistant Attorney General. 

CO"C'l\'TY Co:.\DIISSIOl\'ElRS-BOARD OF EQUALIZATION-PASSING ON OB
JECTIONS TO ENGINEER'S REPORT. 

County commissioners, tchen acting as a board of equalization, are not re
quired to pass on objections to engineers· report 1chen objections are not filed 
tcithin one tceek. 

July 21, 1909. 

Hox. 'VARREX ,V. CowEx. Prosecuti11g Attorney, St. Clairsville, Ohio. 
DEAR SIR:-I am in receipt of your favor of the 20th inst., in which you in

quire if the county commissioners, ·when acting as a board of equalization as pro
vided for in seclion 4670-16 Revised Statutes, are required to pass upon any ob
jections that may be made to them, other than those objections which have 
been fileil within lhe week mentioned in said statute; and second, if the board 
is not required to do so, may it at its option do so. 

In maldng reply to your inquiry it may be well to first observe that this sec
tion 4670-16 Revised Statutes is section 3 of "An act to provide for the improve
ment of public roads," 94 0. L. 96. A full reading of this act shows that the 
commissioners are authorized to make assessments on abutting property for the 
purpose of such improvement. 'Ve therefore ascertain that as against the 
abutting property owners this act shall not be strictly construed, but a more lib
eral construction shall be placed on the provisions of the act with a view to 
giving full justice to all parties directly and financially concerned. 

Section 4670-16 R. S. provides that the county commissioners shall either 
before or after said improvement is commenced or after the same is completed 
emplcy an engineer, who, upon actual view, shall malie and report to the com
missioners an estimated assessment of the proportion of the cost and expense 
of the road improvement upon the real estate to be charged therewith. The 
statute further provides that before adopting the assessment so made and re
ported to the commissioners by the surveyor the commissioners shall publii"h 
notice for three weelis consecutively in some newspaper of general circulation in 
the county, that sn<'h assessment has been made and that the same is on file 
in the office of the auditor for inspection; and if no objections are filed thereto 
within one week after the date of the last publication of said notice the com
missioners may con{inn tl!e same. Then follows in the statute this provision: 

:.;S--..l. G. 
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"If the owner of any property assessed objects to the assessment 
so made, he shall file his objections in writing with the said commis
sioners within one week after the date of the last publication of said 
notice, and thereupon said commissioners shal! appoint three other dis
interested freeholders to act as an equalizing board * * * who shall 
hear and determine all objections to said assessment, equalize the same 
or approve the assessment already made as they shall deem just. They 
shall report their action to said commissioners who shall have power 
to confirm the same or set the same aside and cause a new equalization 
board to be appointed with like powers and qualifications. ·when said 
assessment is confirmed by the county commissioners the same shall be 
final." 

The legislature, in the enactment of this law, has evidently sought to con
fer full auth?rity on the county commissioners to prosecute the work of road 
repair to a conclusion without unnecessary delay, and at the same time give 
the abutting land owner or anyone aggrieved at any official act of the com
missioners in connection therewith an opportunity to be heard. This is evi
denced by the use of- the laguage "and if no objections are filed thereto within 
one week after the publication of said notice the commissioners may confirm the 
same," instead of using at the conclusion of this sentence "the commissioners 
shall confirm the same." It will be further noted in that part of the section 
above quoted that the legislature used_ the language "when said assessment is 
confirmed by the county commissioners the same shall be final." 

From these considerations, and applying the more liberal rule of statutory 
construction, which I think applicable here, I am led to the conclusion that the 
correct answer to your first inquiry is that, if no objections are filed to the en
gineer's report as published within one week after the date of the last publica
tion of said notice the commissioners may confirm the same and refuse to hear 
objections, or if said commissioners do not confirm the same at thE\ termination 
of said one week, I believe it is then optional with the commissioners as to 
whether they shall hear objections or not, and this answers your second inquiry. 

Yours very truly, 
W. H. MILLER. 

Assistant Attorney General. 

TOWNSHIP SCHOOL DISTRICT-SPECIAL SCHOOL DISTRICT CREATED 
OUT OF-ORIGINAL BOARD OF EDUCATION LOSES JURISDICTION. 

July 26, 1909. 

Hox. CARL ,V. LExz. Prosecuting Attorney, Dayton, Ohio. 
DEAR Sm:-Your communication of July 23rd is received in which you sub

mit the following statement of facts together with a request for an opinion 
thereon: 

"On l\iarch 8, 1909, a petition was filed in the probate court of this 
county for the establishment of a special school district out of territory 
embracing what was known as subdistrict No. 3, in German township. 
A hearing was had on l\iay 10, 1909, an opinion handed down on May 
20, 1909, favorable to the petitioners, but no entry was filed until June 
24, 1909, when it was done, by its terms establishing the special scliool 
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district and ordering the treasurer of the school board of German town
ship to pay to the special distri<·t $587.18 of the funds in his hands, and 
one-ninth of funds in process of collection for said township board. An 
election has been called for July 24, 1909, for the election of members 
of a board of education for the newly created district. 

"On :\lay 17, 1909, the township board of education elected a staff of 
teachers for the coming year for all the schools in the township, includ
ing a teacher for subdistrict Xo. 3, which has since been taken from the 
control of the tcnvnship board and established as a special district. 

"Query: Is the board of the special district bound by the contract 
of the township board to accept the teacher appointed for the old sub
district school prior to the establishment of the special district, or can 
it proceed to elect a teacher itself?" 

5!17 

In reply, I beg to say the township board of education lost jurisdiction over 
the territory embraced in the special school district referred to when said 
special school district was created by proceedings in the probate court. It fel
lows, therefore, that the action of the township board in the employment of a 
teacher for subdistrict No. 3 cannot be enforced for the reason that subdistrict 
No. 3 no longer exists. 

I am, therefore, of the opinion that the board of education to be elected 
July 24, 1909, for said special school district will have the authority, and it 
will be its duty to employ the necessary teachers for said special school district. 

Yours very truly, 
w. H. :\liLLER, 

Assistant Attorney General. 

BONDS, ISSUE OF BY :\IUNICIPALITIES-OFFICIAL BALLOT, FOR:\1 OF. 

July 29, 1909. 

Hox. TumiAs :\IeLCAHY, Prosecuting Attorney, Xapoleon, Ohio. 
DEAH Sue-Your communication is received in which you submit to this 

department for an opinion thereon the following inquiries: 

1. As to the constitutionality of sections 1480a-1, 1480a-2 and 
1480a-3 Revised Statutes. 

2. Has the mayor and trustees authority to issue bonds to build 
a public building as provided for in said sections? 

3. In submitting the question to build a public building pursuant to 
the provisions of said sections, what words should be placed on the 
official ballot? 

Replying thereto seriatim, I beg to say as _to the first that a legislative 
enactment is presumed to be constitutional until declared unconstitutional by a 
court of competent jurisdiction. This very proper presumpt.ion in favor of the 
constitutionality of a law is so generally understood and acted upon that I 
would be reluctant to hold in an official opinion that a law is unconstitutional 
unlel:is it is clearly so and in apparent violation of the plain provisions of our 
constitution. I do not find such apparent constitutional defect in the act in
quired allout. 

As to your second inquiry, the act itself does not provide for the issuance 
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of bonds for the construction of such public building. We must, therefore, look 
to the general statutes to see if such power is given. As to municipalities, sec~ 
tion 1536~211·281 and section 2835 provide when and what for municipal bonds 
may be issued. As to the power of township trustees to isstie bonds, sections 
1487, 1489 and said section 2835 govern. Said section 2835 enumerates the pur
poses for which townships and municipalities may issue and sell bonds. Unless 
your prcposed building comes within the express provisions of these sections, 
and particularly section 2835, the power must be deni::d. If it does come 
within the provisions. of section 2835 the authority is given and the trustees of 
the township and council of the municipality may proceed to issue bonds as 
provided by law. 

In answer to your third inquiry would say thae is no provision in the act 
providing for such public building, as to what words shall be printed on tho 
ballot. This must be determined from the language of the act and with view 
to having the ballot indicate the object sought to be accomplished. I might 
suggest the following: 

"Shall a tax be levied upon all the property subject to taxation in 
said, the village of ................ and township of ................. . 
for the erection of a public building to cost $ .................. ? 

YES. 

"Shall a tax be levied upon all the property subject to taxation in 
said, the village of .................. and township of ............... . 
for the erection of a public building to cost $ .................. ? 

NO." 

Upon more extended reflection I might be able to improve the above phrase
ology, but it is sufficient to say that any wording that would clearly indicate the 
purpose for which the vote is to be cast would meet the requirement of the aet. 

Yours very truly, 
W. H. MILLEI!, 

Assistant Attorney General. 

COUNTY COMMISSIONERS-DEPENDENT FATHIDR OF SOLDIER-NO AU
THORITY TO BURY. 

July 30, 1909. 

Hox. F. R. HoGUE, Proscuting Attorney, Napoleon, Ohio. o 

DEAR Sm:-Your letter of July 22nd requesting a construction of sections 
3107·45 and 3107·46 as to the authority of the county commissioners to pay the 
expenses of the burial of 'a dependent father of a soldier, is received. 

In reply, I beg to say the two sections referred to in your communication 
were amended by the general assembly on April 9, 1908, 99 0. L. 99, and as 
amended the first section prescribes the duties and confers the powers to be dis
charged and exercised by the committee as appointed by the county commis
sioners. Section 2 refers specifically to the committee to be appointed under 
section 1 by the county commissioners and imposes upon the members thereof 
the duty to "satisfy themselves " " that the family of such soldier, sailor 
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"' * "' dependent father "' * * above mentioned, is unable to defray the 
expens~s. etc.," and the power to "cause to be buried such soldier, sailor " * * 
as provided in seetion 1 of this act." You will observe that "dependent father'' 
is omitted from the catalogue of dead bodies therein mentionEd. 

I am, therefore, of the opinion that the county commh,sioner<; are witho•1t 
authority to defray the burial exp2nses of a dependent father of a soldier. 

Yours very truly, 
\lt. H. ::\IILLER, 

Assistant Attorney General. 

DITCHES AND DRAINS-::.\IANNER OF COLLECTING A::.\lOUNT Dl:E TOWN· 
SHIP FR0::\1 COl:!'\TY-NO ::.\lETHOD PROVIDED. 

August 2, 1909. 

Hox. 0. ,V. KEuxs, Prosecuting Attorney, Van ·wert, Ohio. 
DEAR SJR:-This department is in receipt of your communication of recent 

date in which you submit the following for an opinion: 

"If, under the provisions of the act of the 99 0. L., page 238, which 
provides for the cleaning out and keeping in repair all township ditches, 
the township ditch supervisor should apportion a portion of the eleaning 
out of a ditch, drain or wate_r course, to the county, and if the county 
commissioners should refuse 'to clean same, and the same was sold, as 
provided in sections G and 7 of the above act, and certified to the county 
auditor, and there are no lands upon which an apportionment given the 
county that is liable for any tax or assessment, how, if at all, may the 
county commissioners be compelled to pay of that part of the ditch, a 
portion to the county under the provisions of this ad.? Coulfl thP IJropE'r 
township authorities bring an action against the county commissioners 
to enforce payment, assuming that all steps have been regularly tal\Pn 
by the ditch supervisor and township trustees?" 

I beg to call your attention to section 6 of the above act, which is as follows: 

"If there were asszssed to any tract or land, road, railroad, town· 
ship, or county, for the cleaning out and l{eeping in repair cf any ditch 
or water eourse, the sum less three dollars, the township ditch super
visor may group these small seetions together as eonveniently as possible, 
and if the parties to whom they are assessed, neglect or refuse to 
clean out the same, and keep the same in repair, the ditch supervisor is 
hereby authorized to sell the work of cleaning out said sections to the 
lowest rEsponsible bidder and take a bond with approved surety for the 
faithful ecmpletion of the work, and certify the cost of said work to the 
county auditor, 1cl10 shall [)lace the same upon the ta.c duplicate, against 
the lands so assessed, pro rata, and the same shall become a lien upon the 
land and be cullecte(l as other ditch taxes:• 

Yon will note that this section· is the only place in the entire act which 
provifles a method for collecting the amount assessed against lands for cleaning 
out of a ditch. The method provided in section 6 is that the auditor shall place 
the amount as:;e:;sed against the lands upon the tax duplicate, and that the same 
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shall become a lien upon the land so assessed as other ditch taxes. As the lands 
of the county which have been assessed are not taxable, it will be impossible to 
collect from the county as provided in section 6. 

I do not find in the statutes authority for the township trustees to bring 
an action against the county commissioners to collect the amount assessed 
against the lands of the county. It is a very well established rule in this state 
that a suit cannot be brought against a county except for a cause authorized by a 
statute. Yours very truly, 

W. H. MILLER, 

Assistant Attorney General. 

PRIMARY ELECTIONS-MUNICIPAL AND TOWNSHIP-EXPENSES OF
HOW. PAID. 

August 13, 1909. 

Hox. LEWIS P. METZGER, Prosecuting Attorney, Salem,, Ohio. 
DEAR Sm:-In your Jetter of August 12th, receipt whereof is acknowledged, 

you desire my opinion as to the manner· in which the expenses of the township 
and municipal primary elections, soon to be held, shall be met. 

Section 35 ·Of the primary election Jaw, 99 0. L. 214-223, provides in part as 
follows: 

"All expenses of primary elections, * * * shaiJ be paid in the 
manner now provided by Jaw for the payment of similar expenses for 
general elections, and the county commissioners, township trustees, or 
council of municipal corporations, or other taxing bodies duly author
ized, shall make the necessary levies to meet the same." 

In my judgment, the reference in the foregoing provision is to the act of 
April S, 1908, 99 0. L. 84, which provides in part as follows: 

"All expenses arising for printing and distributing ballots, cards of 
explanation to officers of the election and voters, blanks, and all •other 
proper and necessary expenses of any general or speciaJ election, includ
ing compensation of precinct election officers, shall be paid ont of the 
county treasury as other county expenses. 

In November elections held in odd numbered years, such compensa
tion and expenses shall be a charge against the township, city, village 
or political division in which such election was held, and the amount so 
paid by the county shaiJ be rEtained by the county auditor from the 
funds due to such township, city, village or political division, at the time 
of making the semi-annual distribution of taxes; the county commission
ers, township trustees, councils, boards of education, or other authorities 
authorized to levy taxes, shall make the necessary levy to meet such ex
penses, which levy may be in addition to other levies authorized or re
quired by Jaw; the amount of all such expenses shaJI be'ascertained anrl 
apportioned by the deputy state supervisors to the several political 
divisions and certified to the county auditor." 

I am, therefore, of the opinion that the expenses of the coming primaries, 
together with those of the elections fo!Iowing, should be defrayed, in the first 
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instance, out of the county treasury; but that the board of deput~· state super
visors of elections should certify to the county auditor the respective proportions 
of such expenses of the various subdivisions of the county, and the county audi· 
tor should retain such apportioned sums from the amounts due such subdivisions 
at the time of making the semi-annual distributions of taxes, as provided in the 
act above quoted. 

Yours very truly, 
"C. G. DEX:UAX, 

Attorney General. 

DEP"CTY STATE SUPERVISOR OF ELECTIONS :\lAY NOT BE CANDIDATE. 

August 17, 1909. 

Hox. PETER J. BLOSSER, Prosecuting Attorney, • Chillicothe, Ohio. 
DEAR Sm:-Pursuant to your telephone request of recent date asking for a 

written opinion on the following question: 

"vVhether a deputy 1 state supervisor of election may be a candidate 
for member of city school board, and if he may serve as such member of 
school board if he is elected." 

I beg to call your attention to section 2966-17 of the Revised Statutes, which 
is as follows: 

"No person being a candidate for any office to be filled at an elec
tion shall serve as deputy state supervisor or clerk thereof, or as a judge 
or clerk of election, in any precinct at such election; and any person 
serving as deputy state supervisor or clerk thereof, judge or clerk of 
election, contrary to the provisions of this section, shall be ineligible 
to any office to which he may be elected at such election." 

The above section clearly holds that a deputy state supervisor of elections 
may not be a candidate for member of school board of a city, and the section 
clearly provides that he shall be ineligible to any office to which he may bE' 
elected at such election. 

Yours very truly, 
U. G. DEX~IAX, 

Attorney General. 

COCXTY C0:\1:\IISSIOXERS :\lAY RELEASE AX INDIGEXT PRTSOXER CON
FIXED IN CO'CNTY JAIL FOR FINE AND COSTS ALONE. 

September 3, 1909. 

Hox. W. E. LYTLE, Prosecuting Attorney, Troy, Ohio. 
DEAn Sm:-Your communication of August 30th is received in which you 

submit the following inquiry: 

"Have county commissioners under section 7349-46 Revised Statutes 
the power to release prisoners confined in the county jail for the non· 
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payment' of fine and costs where the fine is payable to a municipal cor
poration, and where the prosecution was had before the mayor?" 

In reply, I beg to say section 7349-4 is as follows: 

"The county commissioners of any county in this state not having a 
workhouse, be and the same are hereby authorized and empowered to 
release on parole any indigent prisoner confined in the jail of such 
county for fine and costs alone; 'the parole in every such case to be in 
writing, signed by the prisoner so released, and conditfoned for the 
payment of the fine and costs by the prisoner released in labor or money 
in installments or otherwise, and shall be approved by the prosecuting 
attorney of such county." 

This section authorizes the county commissioners "to release on parole 
any indigent prisoner." 

It follows, therefore that the power of parole extends to all indigent prls· 
oners confined for "fine and costs alone," and it is not material that the fines 
assessed are payable to a corporation or that the prosecution was had in a 
mayor's court. 

Yours very truly, 
u. G. DEX)fAX, 

Att01·ney General. 

ELECTIONS-TOWNSHIP AND ::\fUNICIPAir--EXPENSE . 

.tHl expenses of township and municipal elections, excepting certain expenses 
in registration cities, must be c~efrayed out of CO'ltnty treasury in the first 
instance. 

February 2, 1909. 

Hox. F. A. ::vrcALLISTER, Prosecuting Attorney, Delaware, Ohio. 
DEAR Sm:-1 desire to acknowledge receipt of your communication of recent 

date in which you ask the opinion of this ctepartment as to the duty of the 
county to pay the general election expenses of au election held in an odd num
bered year. 

Replying thereto permit me to say, first, that the last general assembly 
amended original section 2966-27, R. S., &o as to read as follows: 

"Sec. 14. All expenses arising for printing and distributing 
ballots, cards of explanation to officers of the election and voters, blanks 
and all other proper and necessary expenses of any general or special 
election, including compensation of precinct election officers, shall be 
paid out of the county treasury as other county expenses. 

"In November elections held in .odd numbered years, such compen
sation and expenses shall be a charge against the township, city, vil
lage or political division in which such election was held, and the 
amount so paid by the county shall be retained by the county auditor 
from the funds due to such township, city, village or political division, 
at the time of making the semi-annual distribution of taxes; the county 
commissioners, township trustees, councils, boards of education, or 
other authorities authorized to levy taxes, shall make the necessary 
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levy to meet such expenses, which le\'Y may be in addition to oth~·1· 

levies authorized or required by law; the amount of all such expenses 
shall be ascertained and apportioned by the deputy state supervisors 
to the several political divisions and certified to the county auditor. 
In the case of municipalities situated in two or more counties, the pro
portion of expense charged to each of the counties shall be ascertained 
and apportioned by the clerk of the corporation, and certified by him 
to the several county auditors." 

Section 1443, R. S., provides in part that: 

"The trustees shall fix the place of holding elections within th~eir 

township or of any election precinct thereof, and they mar purchase 
or lease for this purpose a house and suitable groumls, or by permanent 
lease or otherwise, a site, and erect thereon a house." 

Section 1536-982. R. s., provides: 

"The council of every municipality shall designate the place or 
places for holding the regular elections, and in all corporations divided 
into wards there shall be a place or places in each ward designated for 
holding elections." 

Section 2923 R. S., provides, in part: 

"Elections shall be held for every township precinct at such place 
within the township as the tru;;,tees thereof shall determine to I.Je most 
convenient of access for the voters of such precinct, and for each 
municipal or ward precinct at such place as the council shall desig
nate, provided that in registration cities the deputy state supervisors 
of elections shall designate such place of holding elections in each 
precinct." 

t.iU3 

Section 2926c R. S., authorizes the board of elections to fix the place of 
registration and election in registration cities, and directs :mch boards to "pro
vide suitable booths or hire suitable rooms for such purpose and for their 
own offices at such rents as they deem just." 

By section 2926d R. S., it is provided that; 

"The cost of the rents, furnishing and supplies of all rooms, hired 
by the said board for their offices and for places of registration of elec
tors and holding of elections in such cities, shall be borne and paid by 
any such city out of its general fund." 

The above statutes should be so construed as to establish a constitutional 
and uniform system of conducting elections throughout tho state. Our pres
ent system of supervising elections is one of county boards and not of city 
boards, and the county has been adopted as the unit of our election system. 
Expenses arising in the conduct of elections should be I.Jorne by the county 
except in so far as a different intention appears by the statute. 

The only clear exception noted above is in the act relative to registration 
cities, which act preceded the general law. "'hile it is the duty of the trus
tees of the township, and the council of municipalities, other than registration 
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cities, to fix or designate a place of holding elections, yet the general act 
passed by the last general assembly, and the one first above quoted, provides 
that all of the expenses arising from such election shall be paid out of the 
county treasury, as other county expenses, but that in odd numbered years 
the amount so paid is to be retained by the county auditor, as above stated. 

It is my opinjon, therefore, that the county is liable for all of the election 
expenses arising out of the election held in November, 1908. 

Very truly yours, 
u. G. DEX::IIAX, 

Attorney General. 

TAX SALE OF REAL ESTATE-TITLE THAT PASSEi:l BY AUDITOR'S 
DEED. 

May 18, 1909. 

Hox. ·wrLLLUI Dt:XIPACE, Prosecuting Attorney, Bowling Green, Ohio. 
DEAR Sm:-Your communication is received in which you inquire as to the 

title that passes in an auditor's deed for real estate sold at tax sale. 
In reply thereto I beg to say the auditor's authority to execute and deliver 

a deed for land ·sold at a delinquent tax sale is given in section 2876 of the 
Revised Statutes, and under the provisions of section 2877 a deed so executed 
and delivered "shall vest in the grantee, his, or their heirs and assigns, a good 
and valid title both in law and equity, and sh!J.ll be received in the courts 
as prima facie evidence of a good and valid title in such grantee, his heirs 
and assigns." 

Section 4114 Revised Statutes fixes the presumption as to possession by 
purchaser at tax sale. 

Yours very truly, 
u. G. DEXl\{AX, 

Attorney General. 

ROAD SUPERINTENDENT-NUMBER HOURS MAY COMPEL l\IEN TO 
WORK WHO ARE WORKING OUT POLL TAX. 

May 18, 1909. 

Hox. E. B. FoLLETT, Prosecuting Attorney, Marietta, Ohio. 
DEAR Sm:-You submitted to me by telephone this afternoon the following 

inquiry with a request for an opinion thereon: 

::\Iay road superintendents require men working out the poll tax to 
labor more than eight hours a day? 

In reply I beg to say ·section 4364-62a of the Revised 'i3tatutes which pro
vides that a day's work upon any work done for the state of Ohio or any 
political subdivision thereof is restricted to eight hours· in any one calendar 
day has been declared unconstitutional by the supreme court in the case of 
Cleveland v. Construction Company, for the reason that said law is in conflict 
with section 1 and 19 of the Bill of Rights. The court's opinion, delivered by 
Judge Crew. is exhaustive. The case is reported in 48 W. L. B., page 87. 
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There is, therefore, no existing law in Ohio defining or restricting a day's 
lauor upon public worlis. 

Yours very truly, 
1:. G. Dr.:OI.\X, 

,tttorney General. 

SCHOOL TEACHER-EXA:\Il~ATIO~ OF SEVE~TH DAY ADVE~TIST. 

A Ne1:enth Day Adventist may take teacher's examination on some other day 
tlla,l saturday. 

:May 19, 1909. 

Ho.\ . .Tonx G. RmiER, Prosecuting Attorney, Celina, Ohio. 
DE.\R Sm:-Your communication is received in which you submit the follow· 

ing inquiry: 

A school teacher in our county in religious faith is a Seventh Day 
Adventist, and objects to taking the teachers' examination on Saturday, 
which is the Sabbath of the people of her creed. She desires to take 
the examination at some other time. 

Query: Is the county board of examiners authorized to hold a 
meeting for examinations for her benefit at a time different than is pre
scribed in section 40il Revised Statutes? 

In reply I beg to say section 4071 provides that the board of examiners 
shall holn public meetings for the examination of applicants for teacher's 
certificate~ on the fir~t Saturday of every month of the year, unless ~uch 
Saturday shall fall on a legal holiday, in which case the examination shall be 
held on the succeeding Saturday. 

Section 4071a R. S., provides that after the first day of September, 1904, 
the questions for county teachers' examinations shall be prepared and printed 
by the state school commissioner and by him delivered, unner seal, to the 
clerks of the boards of examiners, not less than five dars lJefore each examina
tion, ann further provides that such sealed packages shall IH' broken at the 
time of the examination and in the presence of the applicants ann a majority 
of the examining hoard. 

:\Iy judgment is that the time fixed for holding county examinations in 
section 40il is only directory, and that the board of examiners may, in their 
niscretion, holrl additional examinations at such times as they deem anvisabl'l 
or necessary, and I am also of the opinion that it would be the exercise of 
sound di~cretion upon the part of the examining board to hold a meeting for 
the examination of applicants for teachers' certificates whose religious faith 
forbid~ thPm taking the examination at the time fixed by statute. 

Difficulty may arise by reason of the restrictions contained in the statute 
relative to the preparation, printing and transmission of the examination ques
tions. The law ;;ays that the question-> shall bP l)reparPn, printed anrl SPnt 
unrler seal to the rlerks of the boards of examiners, and the seals broken ill 
the vrPsence of the applicants and a majority of the board. It is manifest 
that t!Ji~ samp li;;t of qm stion~ may not he used upon any other rlay than tl.P 
onP unon whi<'h the package seal is broken. The boarri of examiners may, how· 
ever. ''C'f!lii'St t;w state school commissioner to furnish a li~t of quPHtionc: tr, 
bl• ust•tl at this particular examination, and while thP ;;tatute makp;; no pro· 
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VISIOn for the furnishing of a list of questions for single examinations, and 
while the aim of the Jaw seems to be that teacht:rs shall take examination,; 
at regular stated times, and that the same list of questions shall be used all 
over the state, yet this teacher has a constitutional right to take this examina
tion, and in the exercise of that right she may not be required to violate her 
religious convictions. 

l\'Iy judgment is that a meeting should be called for the pur.pose of per
mitting the teacher in question to tal'e the examination, but the modus operandi. 
however, will have to be worked out by the toard of examiners and the state 
school commissioner. 

Yours very truly, 
u. G. DEX::II.\X. 

Attorney General. 

BLIND RELIEF-TEMPORARY ABSENCE FROlVI COUNTY DOES NOT 
CHANGE RESIDENCE. 

June 7, 1909. 

Hox. HAnnY C. Pt;GH, Prosecuting Attorney, Zanesville, 'Ohio. 
DEAn Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

"Under the provisions of section 5 of an act to provirle for the relief 
of the needy blind, is a man a resident of this county who has Jived here 
all of his life, before and after his marriage, who has always voted in 
this county since being a voter; who during the Ja.st winter, in company 
with his wife, went to Columbus, and has there been engaged in selling 
papers on the street, and who claims that he has gone there temporarily, 
and declares that it is his intention to return to this county in the near 
future?" 

In reply I beg to say section 5 of said act is as follows: 

"A needy blind person, in order to receive relief under this act, 
must be a resident of this state at the passage of this act, or become 
blind while a resident of th!s state, and shali be a resident of the 
county for one year." 

In order to qualify under this section "a neerly blind person" must be "' 
1·esident of the county for one year, and in addition thereto must have been a 
resident of the state at the time of the passage of the act, or become blintl 
while a resident of the state. A temporary absence fron1. the county accom
panied with the declared intention to return, does not, in my judgment, change: 
the residence. 

I am, therefore, of the opinion that the person referred to in your inquiry 
meets the requirements as to residence, as provided in section 5 of said act. 

Yours very truly, 
u. G. DEX:IL\X. 

Attorney General. 
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SL'SPEXSIOX OF SCHOOLS IX SCBDISTRICT-SECTIOX 3[)23 COXSTRL'ED . 

. June 11. 1!109. 

Hox. FH.\XK Z. B.\LLixr;ER. P;o~;r• 'ttiti[J Attomey, Jlarysl:ille, Ohio. 
DE.\R Sin:-Your communication is :·eceh·efl in which you submit the follow

ing inquiry: 

.Jerome and Darby townships are two adjoining townships in L'nion 
county. District Xo. 7, of Jerome township, was for many years a joint 
subdistrict under the control of the board of education of .Jeromp town
ship school district proper, and was composed of territory in Darby 
township. .TeromP towm;hip has for thP la~t two years suspendE'd fhe 
schools in said district No. 7, the 1mpils being transported to another 
school in the township. Darby township has suspendt>d the schools in 
two or three of its subdistricts and tmnsports the pupils to the school 
at L'nionville Center. Each township school district contains about 
nine subdistricts. 

Query: Does the part of subdistrict No. 7 above mentioned, which 
lies in Darby township, revert back and become part of Darby town
ship school district by operation of section 3923 R. ·a., a& amended 99 
0. L. 105? 

In reply I beg to say section :l923, as amendt>d, is in vart as follows: 

".Joint subdistricts are hereby abolisherl and the territory of such 
districts, situated in the town!lhip in which the schoolhouse of the joint 
subdistrict is not located shall he attached for school purposes to the 
township school district in whif'h said schoolhouse is located, and shall 
constitute a part of said township school district, 0 '~ ~' pro
vided further, that when suf'h suhrliRtrict is a part of two townships, 
both of which have centralized schools and no s.chool is maint.ainc>d 
in said subdistrict within the boundaries of the civil township so 
situated, shall form the boundaries of the township school district, and 
Pach township shall have entire control of the tPrritory of such sub
district lying within its boundaries." 

l.'nder thE' above quoted provtslon-; of said spction joint subdistrict Xo. 
7, including all of its territory, belongs to the township tn which the joint sub
district schoolhouse is located and \vill so remain until both .Jprome and Darby 
township centralize their schools. The ubanrlonment of f'Chools in subdistricts 
is not to lJp rpgarded as a ccmtralization of township Rchools. The methorl for 
centralization of township school districts h; provided for in section 3927-2 Re
viserl Statutes, in which the suhmission of the question of centralization must 
be :mbmittPd to the qualified voters of the township district. Boards of Pduca
tion are, however, authorized under <;ection 3922 to suspend the schools in auy 
or all of thP subdistricts in a township district, but muRt provirlfl transportation 
for thP PUIIils to some other public schools. Such suspension, however, shall 
contimw at the pleasure of the board of erlucation anrl cannot bP regarded 'lS 

a pPrmancnt. abandonment of the subdistricts. Vi•h<m schools in subrliRtricts 
are so suspended, boards of education may at any time rPsume the schools 
therein. 
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Under the statement of facts herein submitted, I am, therefore, of the 
opinion that the territory comprised in joint subdistrict No. 7 belongs wholly 
to the township in which the schoolhouse in said joint subdistrict is located. 

Yours very truly, 
u. G. DEX)fAX. 

Attorney General. 

BOARD OF EDUC~TION-ESTABLISHING LIBRARIES-~IAY LEVY ONE 
MILL IN ADDITION TO THAT AUTHORIZED IN SECTION 3959. 

June 17, 1909. 

Hox. DAVID R. WILKrx, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR Sm:-Your communication is received in which you submit the follow

ing inquiry: 

May a board of education levy the one mill tax for a library fund 
as provided in section 3998-1 in addition to the 12 mills levy for all school 
purposes as provided in section 3959 Revised Statutes? 

In reply I beg to say that section 3959 R. S., is in part as follows: 

"The local tax levy for all school purposes shall not exceed .twelve 
mills on the dollar of the valuation of taxable property in any school 
district." 

Section 3998-1 R. "3., provides that: 

"Where a board of education has by proper resolution provided for 
the establishment, control or maintenance, in snell school district, of 
a public library, free to all inhabitants of such district; such board of 
education may annually make a levy upon the taxable property of such 
school district in addition to all other tax allowed by law, if not to ex
ceed one mill for a library fund to be expended by such board of educa
tion, for the establishment, support and maintenance of such public 
library." 

While the general tax levy for all school purposes is limit~d to 12 mills 
on the dollar under the above quoted provision of section 3959 R. S., yet a 
board of education is expressly authorized in section 3998-1 R. s., to make a 
levy "in addition to all other taxes allowed by law'.' of one mill on the dollar 
for library purposes. 

It follows, therefore, that the levy provided for in section 3998-1 is entirely 
independent of the levy authorized in section 3959. 

Yours very truly, 
u. G. DEX)IAX. 

Attorney General. 
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TAX LEVY-:\IAXDI"L::\1 A:.\IOC\T OF :.\I"LXICIPALITY-EXCEPTIOX WHEX 
OWXIXG WATERWORKB OR ELECTRIC LIGHT PLAXT. 

There is an exception to the general l•lU:rimum ta:r rate lChCil m u ;z icipalitu 
oznzs a 1catenwrks or electric light plant, anll is ICitltiu eJ.·act co,zditio•IS p,·o
'Vided tor in section 1536-194b. 

July 27, 1909-

Hox. IsRAEL :.\L FosTER, Prosecutiug Attorney, Athens, Ohio. 
DEAR Sm:-I acknowledge receipt of your favor of the 26th inst-, in which 

you advise that the village of Glouster, Athens county, has, through its clerk, 
and by action of its council, cPrtifiPd the corporation tax levy, and in addition 
to the ten mills levy have provided for a levy of five mills for "support of 
municipal waterworks and electric light plant-" You further state that your 
county auditor does not wish to place this levy on the tax duplicate as against 
the property of the village of Glouster until he is satisfied of his legal authority 
to do so, hence your inquiry as to such authority as the municipality of Glouster 
has assumed to exercise. 

In reply to your communication I beg to call your attention to section 
1536-193 Revised Statutes, which provides that: 

"The aggregate of all taxes levied by any municipal corporation, ex
clusive of the levy for county and state purposes, for schools and school
house purposes, for free public libraries and library buildings, for 
university and observatory purposes, for hospitals, and for sinldng 
fund and interest on each dollar of valuation of taxable property in 
the corporation on the tax list, shall not exceed in any one year ten 
mills-" 

This section became effective :\lay 4, 1903, and placing a maximum levy of 
ten mills on each dollar of valuation of taxable property in the corporation is 
binding upon the municipalities of the state, which would include the village 
of Glouster, unless the municipality avail itself of the provisions contained in 
section 1536-194 Revised Statutes, and make an additional levy as result of 
having first submitted to a vote of the electors of the corporation such question 
of additional levy and two-thirds of such voters approve the same_ This sec
tion provides the only manner by which municipal corporations may increase 
their tax rate unless the legislature has made special exception to the general 
limit as fixed in said section 1536-193. The legislature has from time to time 
made exceptions to this general rule, and in section 1536-194b Revised Statutes, 
there is authority vested in the council without submitting the question of In
creased taxation to the voters of the municipality to raise such levy, as fol
lows: 

"That when watPrworks and electric light plants or either of them 
are owned, run and controlled by any village, and such village receives 
its street lighting and fire protection from such plant or plants and the 
proceeds derived from the operation of such plant or plants is found to 
be insufficient to pay the expenses of running ancl condnctin~ ,;uch 
waterworks and electric (light) plants, or either of them, thf' council 
of such village may levy a tax not to exceed five mi11s on Parh dollar 
valuation of all the taxable property listed for taxation in said villa;;-e, 
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both real and personal, to pay the running expenses nnd the extensions 
made to such plant after applying the proceeds of such (said) plant 
thereto. Said tax to be in addition to all other tax now authorized by 
law." 

This section was passed and went into effect :\larch 14, 1906. It therefore 
is an exception to the general maximum tax rate, but being a provision for an 
increased rate of taxation it must not be applied until all the conditions pre
cedent to its application exist and are strictly complied with. It therefore fol
lows that the village of Glouster may make such additional five mill levy pro
vided such municipality owns and runs municipal waterworks or electric light 
plant or both and which plants are within the exact condition as provided for 
in said section Hi36-194b R. ·3. 

I return herewith the certificate of corporation levy for the village of 
Glouster. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

PRIMARY ELECTION-AFFIDAVIT FOR NOMINATION PAP~RS-MANNER 
OF MAKING AND BY WHOM MADE. 

August 3, 1909. 

Hox. G. P. GrLniER, Prosecuting Attorney, Warren, Ohio. 
DEAR SIR:-Your communication is received in which you submit to this 

department for an opinion thereon, the following inquiry: 

"Under section 20 of an act "to regulate the conduct of primary elec
tions," 99 0. L. 214, who is the proper party to make the affidavit to each 
nomination paper, and how, and bY whom, shall the affidavit be made 
when one candidate may have more than one circulating petition in the 
hands of different electors, and, also, may the candidate himself make 
such affidavit to his own nomination paper?" 

Section 20 is as follows: 

"The affidavit of a qualified elector shall be appendE-d to each such 
nomination paper, stating that he believes the persons who have signed 
the same to be electors of the political subdivision described in such 
nomination papers, and that they signed the same with full knowledge 
of the contents thereof; that he believes that each signer signed the 
same on the date stated opposite his name, and that the affiant intends 
to support the candidate named therein. Each candidate shall file with 
his nomination papers a declaration that he will qualify as such officer 
if nominated and elected." 

The subject-matter for the affidavit is indicated in the section and it is 
apparent that the policy of the law is that a nomination paper shall contain 
all the signers for any one candidate and the qualified elector who circulates 
such paper shall have such personal information and belief that he may make 
and subscribe to the affidavit to be appended to such nomination paper. 
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The doctrine of strict construction should not be rigidly applied to election 
laws and then•fore a construction of this section is permissible which will ad
mit of a candidate havin;; in circulation more than one nomination paper with 
affidavit appended, but,~ this event, it would be required that each quaiifi<!d 
voter circulating a nomination paper for a candidate must mal•e and subscribe 
to the affidavit as required by the :;ection. The candidate himself being a 
qualified voter, is not preduded by the language of the section f1·om making 
such affidavit appended to a nomination paper for himself, the signatures to 
which he procured. Xo one qualified voter may, under the provisions of this 
section, procure si~atures to a nomination paper and then pass the nomina
tion paper to his neighbor, who will then procure signatures to such paper, and 
make the affidavit, because he has not the- necessary information as to the 
signatures obtained by the second party to that nomination paper. In other 
words, the qualified voter obtaining signatures to a nomination paper for a 
candidate is the proper person to make the affidavit. 

Yours very truly, 
u. G. DE~MA~. 

Attorney General . 

• 
COUNCIL OF CITIES OF 11,000 OR MORE :\IA Y NOT PROVIDE FOR GEN

ERAL REGISTRATION. 

August 4, 1909. 

Hox. B. F. 'Yt:J.TY, Prosecuting Attorney, Lima, Ohio. 
DEAR Sm:-Your communication is received in which you state that upon 

the advice of the secretary of state nine precincts of the city of Lima, Ohio, 
have been divided in subdivisions, and that two of those precincts as sub
divided cast over five bundrerl voteR, and four of them had over five hundred 
registered voters. You then inquire if, under this state of facts, the council of 
the city of Lima has authority 11nrler section 1 of an act "to provide for general 
registration of electors in villages and cities upon the action of the city coun
cil." 

The answe1· to your inquiry will depend upon whether the population of Lima 
will permit its availing itRelf of the provisions of the act of April 2, 1906. Sec. 
29267! Revised Statues, provides that: 

"In all cities which now and hereafter may have a population of 
one hundred thousand or more, when ascertained in the manner pro
vided in section 2926a, there shall be an annual general registration of 
all the electors therein, in the -several wards and precincts, on the days 
and in the manner herein provider!; in all cities which now or hereafter 
may have a population of eleven thousand eight hundred and less than 
one hundred thousand, a gen<'ral registration of all the electors therein 
shall only he had at each and every presidential election, etc." 

There is no statutory provision making registration mandatory to cities 
within the state with a population of less than eleven thousand eight hundred. 
The population of Lima in 1900 was 21,72:!. Registration of the voters in said 
city is, thPrefore, rPquirPtl under the provisions of the above section, and under 
the supPrvision of rPgistrars appointed by the deputy state supervisors of elec
tion. 

39-11. G. 
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Section 2926a Revised Statutes. 
The council of the municipality is not given authority relating to registra

tion in cities, the population o~ which exceeds ele1,en thousand eight hun
dred. 

Section 1 of an act "to provide for a general registration of electors in 
villages and cities upon action of council," provides that: 

"The council of any city or village in which registration is not now 
required by law, may provide for a general registration of electors in 
the several wards or precincts thereof, etc." 

It becomes apparent fro~ the provisions of this section that its object is to 
give the right of registration to cities within the state having a population less 
than eleven thousand eight hundred, if such ·cities so desire. Your city having 
a population in excess of eleven thousand eight hundred, does not bring it 
within the purview of this section, and your council, therefore, may not provide 
for general registration of electors under its provision. 

Yours very truly, 
., W. H. MILLER, 
Assistant Attorney General. 

BRIDGE-JOINT COUNTY-MANNER OF REPAIRING. 

August 4, 1909. 

HoN. WILLIAlll DuNIPACE, Prosecuting Attorney, BoWling Green, Ohio. 

DEAR Srn:-This department is in receipt of your communication of July 
26th, in which you submi~ the following for an opinion: 

"A bridge on the county line between Wood and Ottawa counties is 
in need of repairs. The county commissioners of Ottawa county decline 
to meet with the board of connty commissioners of Wood county to 
consider having the bridge replaced. Query: What method is best to 
pursue under the above facts?" 

·aection 862, Revised Statutes, provides as follows: 

"When it becomes necessary for the public convenience to bridge 
any stream of water which is on or near the lines of two or more coun
ties, which counties are traversed by, or lie on or near the road or roads 
on which such bridge is needed, the commissioners of such counties in
terested, may build, or authorize the building of such bridge, jointly, to 
be paid for, with the approaches thereto, in proportion as the commis
sioners agree; and the expense of keeping such bridge in repair shall 
be paid by the counties interested, in the same proportion as the ex
pense of building such bridge was paid by such counties." 

I also beg to call your attention to the case of Commissioners of Lake 
County v. Commissioners of Ashtabula County, 24 0. S. 393. In this case the 
court specifically holds that if a bridge is built or repaired under the above 
section solely Under the authority and direction of one board of county com-
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missioners, without concurrencP of the othPr, that no right of action or con
trilmtion ariHPH in favor o: the county expPndipg the monPy. But you will note, 
howev~r. in this same casf', pag-e 401, t~1e opinion of the court is, in ,;ub
stance, as follows: 

That the above statute contemplates the joint action of the commissioners of 
the several counties interested in revairing the highway, hut, before the duty 
of ma,king the repairs attaches, under this clause. to the commissioners of 
either county, their concurrence is required as to the expediency of the work 
proposed to be done. That the determination of such expediency requires the 
exercise of judgment and discretion on the part of the commissioners of each 
county, of which they cannot hP deprived. "'here it is the duty of a board to 
exercise its discretion and it refuses to act, it may be compelled to do so by 
manrlamus; but the writ cannot be used to control thP tliscretion o[ the board. 

In 48 0. S. 607, in the case of Dalton v. State ex rei. Richardson, the court 
sustains this proposition. Ther<>fore th3 conclusion is reached that the com
missioners of Wood county, in case the commissioners of Ottawa county de
cline to meet with them to consider having the brirlge repaired, may mandamus 
the commissoners of Ottawa county to exercise their discretion relative to th~ 
repairing of such bridge. 

Very truly yours, 
w. H. MILLER, 

.Assistant Attorney General. 

COUXTY CO:\il\HSSIONERS-El\IPLOYl\1ENT OF ENGINEER ON Il\1PROVED 
ROADS. 

August 6, 1909. 

Hox. WrLLIA:II DcxrPAl'E, Prosecuting .Attorney, Bozvling Green, Ohio. 
DEAR Sm:-1 beg to aclmowledge receipt of your letter of .Jnly 26th in which 

you inquire whether boards of county commissioners proceeding under the 
county line road improvement act, section 4670·1 !a, Bates' Revised Statutes, 
must employ the county surveyor of one of the counties, or thos~ of both, OJ' 

whether they may employ any comr1etent engineer to mal'e the necessary es
timates and to superintend the performance and completion of thE' work. 

In my opinion, section 1166 Revised Statutes, which you cite in your letter, 
imposes upon the county commissioners the duty of assig-nin~ to the county 
surveyor all county engineering work. This is the contention of this depart
ment in a case now pending in the 'Suprernf' court of this state, but which has 
not yet been decided by that court. The last sentence of that section is par
ticularly in point in this connection: 

"He (the county surveyor) shall * (• perform all necessary 
services to be performer! by a surveyor or civil eng-ineer in connection 
with the com:truction, repair or opening of all county roarls " * * 
constructecl unclf'r the authority of the board of county commissioners." 

\Vithout quoting extensively from The county line road imvrovPment law. 
it may !JP saicl that thP enterprh<e then·in contPmplatPd l,; a joint one, and I 
belieVP not a c·OiiJII!f imprO\·emf'nt \"''ithin the contemplation of scf'tion llfifi. 

I am, therefore, of the opinion that the joint board of county commissioners 
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acting as a single body, should employ a single engineer for the performance 
of all engineering services in connection with the making of such an improve
ment. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney Genera!. 

PRIMARY ELECTION-BOARD OF EDUCATION-NUMBER 01!"' BALLOTS 
TO BE FURNISHED BY ELECTION BOARD-MANNER OF PLACING 
NAMES ON BALLOTS. 

Separate baUots for names of candidates for nomination for member of 
board of education should be prepm·ed tor members of each political party par
ticipating in prinwry election and such ballots should be sufficient in number 
to accommodate women voters as well as those entitled to vote for other 

candidates. 

August 13, 1909. 

Ho:N. B. F. WELTY, Prosecuting Atto1·ney, Lima, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 11th, in 

which you request my opinion on the following questions: 

"1. How many ballots is the board of elections required to furnish 
at the primary election where more than one political party submits 
nominations for members of the school board? 

"2. Can the names of the persons appearing upon the nomination 
paper-s of all the political parties for members of the school board be 
placed on one ballot in alphabetical order, or 

"3. Is the board of elections required to furnish a ballot for the 
names of the members of each political party for members of the school 
board, also a ballot box for each of the political parties to receive said 
ballots? For your information would refer you to section 3970-10 of 
the Ohio Revised Statutes, also section 23 of 99 0. L. 220. 

"4. In the event either of the political parties do not nominate the 
required number of township trustees to be elected at the coming elec
tion, can the vacancy be filled after the primary election?" 

The first three questions may be considered together. In my judgment, 
section 2 of the primary election law, !!9 0. L. 214-215, provides the exclusive 
method for the nomination of candidates for members of the board of educa
tion by the political parties which, at the next preceding general election, polled 
in a school district at least ten percentum of the entire vote cast therein. 

Section 23 of said act, 99 0. L. 220, provides that: 

"Separate tickets shall be provided for each political party entitled 
to participate in such primary; such tickets shall contain the names of 
all persons whose names have been duly presented and not withdrawn, 
arranged under the designation of the office in alphabetical order ac
cording to surnames, and bear the official signature of the members of 
the board of elections; such tickets shall conform, as nearly as practic-
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able, to the form provided in the act of April lR, lfl!l2 (0. I... 432), com
monly known as the 'Australian Ballot Law,' and tlw acts amenrlatm·y 
thereof and supplementary thereto, except that no device or circle shall 
be used at the head of said ticl<ets; on the back shall be printed the 
words 'Official Ballot' and 'Primary Election,' and the name of the 
political party for which such ballot is printed." 

Section 24 in part provides that: 

"There shall be separate poll bool<s, tally sheets and ballot boxes 
at each voting place provided for each party participating in the elec
tion "' "' *." 
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Section 23 above quoted affords considerable latitude with respect to con
forming a primary election for a particular office, both to the ~eneral intent of 
the primary law, and to the specific provisions of the laws regulating the elec· 
tion of the particular officer involved. 

·section 3970-10 provides that: 

"There shall be separate poll books and tally sheets used for all elec
tions for school purposes, and the ballots of the electors at said elec
tions shall be deposited in a separate ballot box." 

Section 3970-10b provides in part that: 

"The names of all the candidates for members of the board of educa
tion * * "' however, nominated, shall be placed on one inde
pendent and separate ballot, without designation whatever, except for 
member of board of education, and the number of members to hP. 
elected." 

Section 3970-12 provides that: 

"Women shall be entitled to vote and be voted for for member of 
the board of education." 

This department has heretofore held that women are entitled to vote at 
the primaries for member of board of education. 

The manifest purpose and intent of the primary law election is to provide 
an exclusive method for the nomination by certain political parties of all can
didates for public offices,· and in my opinion, the various specific provisions 0f 
the act should be construed and applied liberally, in order that the general in
tent above described may be effected. The liberal construction alluded to 
should be a practical one, such as will meet the exigencies of each particular 
case. With respect to the election of members of boards of education, it is 
apparent that neither section 3970-10 nor section ~3 of the primary election hiw, 
is to be given a restricted application in accordance with a literal interpreta
tion of the language thereof. In order that all political parties participating 
in the primary election may nominate candidates for members of the hoard of 
education; tltat the votes of women for such members at such primary elec
tion may be cast without confusion, and possilJility of error; and that the nom
ination of candidates for members of the board of education may lJe separated, 
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as far as possible, from that of other candidates to be voted for at the same 
primary election-all of which seem to be essential requirements of the two re
lated sections, not in any event to be disregarded-! am of the opinion that 
the following course should be pursued by the deputy state supervisors of 
elections: 

Separate ballots for the names of candidates for nomination for members 
of the board of education should be prepared for the members of each political 
party participating in the primary election, as evidenced by the nomination 
papers on file with the, board; separate ballot boxes, poll books and tally sheets 
may be provided, but I deem this matter of minor importance, and the board 
may, in its ~iscretion, use a single ballot box for each party; the number of 
ballots prepared by the board should be sufficient, in the judgment of the board, 
to accommodate the women voters as well as those entitled to vote for other 
candidates. In other words, assuming that two political parties are to par
ticipate in the primary election, there should be two ballots for candidates for 
members of the board of education, both separate from the other party ballots, 
and two separate poll books and tally sheets; either one or two pairs of ballot 
boxes may be used. 

I herewith enclose a recent ruling of the secretary of state, as chief super
visor of elections, which has come to my notice since dictating the above, and 
which is in accord with mY own views on the subject. · 

Your fourth question involves a construction of section 34 of the primary 
election law, 99 0. L. 222, which provides in part as follows: 

"In case of a vacancy or vacancies in the. Jist of nominations oc
curring by death or otherwise, after the result has been declared, such 
vacancy or vacancies shall be filled by ttie proper controlling committee 
of the· party in which such vacancy or vacancies shall occur * * * ." 

In my judgment this procedure applies to vacancies occurring after the 
declaration of the result of the primary election only, and to vacancies in the 
list of nominations actually made at the primary election only. Partisan nomi
nation·s can be made only by complying with the primary election law, and fail
ure of any political party participating in a primary election to nominate a can
didate at such election absolutely preventn such nomination from being made 
in any other manner. 

Yours yery truly, 
u. G. DEX~IAX, 

Attorney General. 

COUNTY DEPOSITARY LAW-METHOD OF DEPOSITING FUNDS. 

lVhere several banks under county depositary lmc make same bid for funds, 
the commissioner must divide the funds u;!t/1 all or deposit with only one. 

August 1 G, 1909. 

Hox. C. A. LEIST, Prosecuti:lg Attorney. Circleville, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 11th, in 

which you state that the county commi~sioners of Pickaway county advertised 
for bids under the county depositary Jaw, section 113G-1 et Beq., Bates' Revised 
Statutes; that bids were received from four national banks, threa of which are 
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located in the county sPat, Circleville, while another is located in a villaga 
twenty miles distant therPfrom; that the bids all offered the same rate of in
terest and were accompanied by security, the sufficiency of v:hich is unque-;
tioned; that the county commissioners desire to divide the funrls to be deposited 
and award portions thereof to the banks in the county t->eat and to refuse to 
accept the bid of the bank located els2where. You desire my opinion as to the 
power of the commissioners to take this course_ 

I beg to quote the following provisions of the act above referred to: 

"Section 1136-1. 
designate * 

In each county the commissioners thereof shall 
the bank or banks or trust company situated in 

such cou,tty and duly incorporated under the laws of this state, or organ
ized under the laws of the t;nited States, as a depositary or depositaries 
of the money of the county. '' * '' Provided where the county seat 
in any county has no hank of the description as defined in section 1 of 
this act, that any private bank may be authorized to receive such funds. 

* * * 
"Section 1136-~. * " ~' The commissioners shall " * * 

award the use of the money of the county to the bank or banks or trust 
companies that offers the highest rate of interest therefor, on the aver
age daily balance, provided proper sureties, securities, or both, are 
tendered " " " Provided, that if such award shall be to a bank 
* * " outside the municipality at which the county seat of such 
county is fixed, the expenses and rislis of making deposits therein by 
the county treasurer * " " shall be borne by such bank * * * 
and if two or more banks offer the same highest rate of interest, with 
proper sureties, securities, or both, the use of the money shall be 
awarded to either of them, or the commissioners may divide the fund to 
be deposited, and award a portion thereof to each of such banks or trust 
companies '' " " " 

The banl{s which have bid for the funds of Piclmway county are upon an 
equality under the provisions above quoted. I cannot agree with your conclu
sion that the legislature intended that section 1 should apply only to banks in 
the county seat; such a conclusion ignores the plain language of the first sen
tence of said section, wherein the phrase "situated in such county," is employed. 
The proviso in section 1 is clearly intended, in my judgment, to authorize the 
acceptance of a private bank where there are no incorporated banks in the county 
seat, but no further inference can be drawn from this proviso. Again, section 
:l of the act, section ll:lG-:l above quoted, provides specifically for the case of an 
award to a bank or banks located outside of the county seat. 1 conclude, there
fore, that all of the banks described by you are entitled to the same considera
tion by the commissioners. 

Assuming that there is no inherent difference among the hanks, the ques
t!on becomes one as to the discretion of i.he commissioners in dividing the funds 
under section ::, above quoted. The general assembly has provided- specifically 
for a situation such as that encounteretl by th" commissioners. The law is that, 
in case of equal bids by banks equally qualified, the commissioners have discre
tion to do one of two things, viz: to award the use of the funds to any one bank 
or to divide the fundH among all the hanks mal,ing thP !'arne hid. I am aware 
that this conclusion du2s not agree with yours, but I am unable to decide other
wise in viPW of the language us2rl in deHcrihing the alternatives, which is as 
follows: to eitlu·,. of tlwnl, or to enc/1." The primary meDning of the pronoun 
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"either" is "one of two." It will be seen, therefore, that the general assembly 
has been guilty of a grammatical error in its use of this word. The error is a 
common one, however, and the use is permissible in law, the meaning then be· 
ing "one of a group." See Standard Dictionary and Words and Phrases 
Judicially Construed. Even if these definitions should be disputed, as Hni
versally correct, the manner in which the word is 11sed in the stat11te, precludes, 
it seems to me, any different interpretation. It will be noted that the phrase 
in which this word appears is that in which the award is described as being 
made in a single sum, while that phrase of the statute which speaks of the 
division of funds uses the word "each." As to the meaning of this term, there 
can be no dispute, especially when used in connection with the distribution 
subject "portion," as here employed. The meaning of the word is equivalent 
to the term "each one" ('i3tandard Dictionary), and the signification of _the en
tire phrase is that when the funds are divided, each and every bank bidding 
the same rate shall receive a port!on. 

From the foregoing, it will appear that the construction sought by the com
missioners cannot be justified by the language of the act, and I am clearly of 
the opinion that the commissioners must either divide the funds to be de
J{'OS)U'ed among all of the banks bidding the same rate of interest and otherwise 
eq\Jally qualified, or award the whole sum to be deposited to a single bank so 
bidding. 

I venture to suggest in this connection that there is no provision requiring 
the portions, into which the commissioners· are authorized to divide the ·funds 
to be deposited, to be equal. Yours very truly, 

u. G. DEXl\IAN, 
Attorney General. 

ROSE LAW-VIOLATION OF, NOT NECESSARY TO SHOW DEFENDANT 
SOLD ANY LIQUOR. 

August 16, 19J9. 

Hox. ERNEST THo~rrsox. Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR 'i3m:-l am in receipt of your letter of Aug11st 12th, in wb.ich you sub

mit the following for my opinion: 

C, a defendant in dry territory, was found upon search to have in his 
possession, in a former bar room, several bottles of intoxicating liquor; 
all the screens and bar fixtures are the same as when the county was 
wet; no proof that defendant ever sold or furnished any intoxicating 
liquor to any person or persons; defendant offered no evidence in 
the case. QuerY: Should the court hold defendant guilty of keeping 
a place where intoxicating .liquors are kept for sale or furnishing under 
the Rose law? In other words, is it necessary to hold the defendant 
guilty of keeping a place under the above law, to find that the de
fendant has ·sold or furnished intoxicating liquor to any person or 
persons? 

I beg to call your attent!on to Senate Bill No. :145, 99 0. L. 35, latter part of 
section 2, which is in part as follows: 

"It shall be unlawful for any person :;: to keep a place where 
liquors are kept for sale, given away or furnished for beverage 
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purposes, and whoever ~· * '" lieeps or uses a place, structure or 
vehicle, either pe1·manent or transient, for such l'elling, furnishing, or 
giving away, or in which or from which intoxicating liquors are sold, 
given away, or furnished, or otherwise dealt in as aforesaid, shall be 
guilty of a misdemeanor." 
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You will note from the above quoted section, that th2 lieeping of a place 
where liquors are kept tor sale, given mcay or turnishell. tor beverage purposes, 
is a misdemeanor and that the gist of the action is the /."eeping for sale, giv
ing away or furnishing liqztors fur !Jet·eroge pztrpuses. Therefore the real ques
tion before me is, has the state, under the facts contained in your query, pro
duced any evidence tending to prove the gist of the action mentioned above. I 
am clearly of the opinion that the state has produced such evidence. True, it 
is not direct evidence, but it is circumstantial evidence, and should be sufficient 
against a motion to dismiss on account of failure o{ proof, and, in case the 
defendant should be found guilty, I believe such evidence would be sufficient 
to protect the court against a reversal on the ground of a n·rdict against the 
weight. of the evidence. 

Yours very truly, 
u. G. DE~.MAN, 

Attorney General. 

PRI:\-1ARY ELECTION--PLACES ON BALLOT TO BE SECURED BY NOMINA
TION PAPERS-VACA:'\CIES :\lAY NOT BE l<~lLLED \VHERE ::\0 CAN· 
DIDA'l'E AT PRC\1ARY-l\1ETHOD OF ELECTING CONTROLLING COl\1-
l\UTTEE. 

August 18, 1909. 

Hox. HAimY P. BL.\CK, Prosecuting Attorney, Tiflin, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of August 7th, in 

which you request my op!nion upon the following questions, arising under the 
primary election law, !J!J 0. L. 214: 

"First. In the event that J;y reason of the lack of application sev
eral offices in the respective townships that make up the county are not 
filled by reason of the failure of anyone to circulate a petition for a par
ticular office or offices, what provision, if any, is made to fill that vacancy 
before the primary election? If the vacancy can be filled before the 
primary election, th:m by whom? 

"Second. If the vacancy cannot be filled before the election, what, 
if any, provision has been made for filEng the vacancy after election, and 
if the vacancy can be filled, when, by whom? 

"Thira. A careful inspection of the statute reveals no method for 
the election or selection of the committePmen of the respecth e parties. 
How is this to be done and in what manner?" 

Replying to your first question, I beg to state that section lG of the act above 
referrPr\ to provide~; in part as follows: 

"Xominatiom; for places on tht:; primary ballot shall be by nomina
tion I•apers which s'1all be filed with the l;oard of elf'ctions at lea~;t 

tw••nty rlaYH bt>fore the dar for holding the primary election." 
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The method provided in the foregoing clause of the statute is exclusive, 
and names of persons may not be placed upon the primary election ballot in 
any other manner. 

Replying to your second question, I beg to state that names may not be 
placed upon the ticket of any of the political parties subject to the primary 
election laws, save by the votes of the partisan electors polled at an election 
under the act above referred to. The provisions of section 34 are applicable to 
cases in which persons nominated at a primary election cannot for any reason 
be candidates at the ensuing general election. In other words, the "vacancy" 
described in your first and second ques~1ons is unknown to the primary elec· 
tion law, and if there are no nominations by petition for places on the party 
tickets, such places cannot be filled in any manner whatever. Persons may, of 
course; be nominated by petition as independent candidates, but these may not 
be placed upon the ticket of any political party at the general election. 

With respect to your third question, I beg to refer you to the first sentence 
of section 8 and to that provision of section !), which is as follows: 

"The controlling committees of all such voluntary political parties 
or organizations shall be a " * " county central committee, consist· 
ing of one member from each board of township or of one member of 
each precinct in the county * * * to be chosen by direct vote at 
the primary held in the even numbered years * * * provided that 
existing * * ') county * * * committees shall continue to act 
* * * until their successors are chosen hereunder." 

From the foregoing, it will be seen that members of controlling committees 
must be nominated by petition and voted for at the primary election held under 
the act referred to, but that the 'personnel of committees now existing may 
not be changed until the year 1910. 

Yours very truly, 
u. G. DE:-1::\IAN, 

Attorney General. 

INHERITANCE TAX LAW-MANNER OF COMPUTING ANNUITIES
LEGACIES TO FIRST COUSINS AND DISCHARGIXG DEBTS SUBJECT 
TO TAX. 

A nn1tities to be taxed at present worth tchich is to be computed by tab·les 
of mMtality with 5% compound interest, payments' to be regarded as nwde at 
end of reg1tlar period. 

Legacies to first cousins taxable. 
Legacies discharging debts. not barred by statute of limitation, subject to 

tax. 
August 18, 1909. 

Hox. ALBERT F. Br..\KELY. Prosecuting Attorney. Painesville, Ohio. 
DEAR ·sJR :-I beg to acknowledge receipt of your letter of August 14th, en· 

closing a copy of the will of the late James Corrigan, of Wickliffe, Ohio, to· 
gether with certain papers and statements submitted by :\[essrs. Goulder, 
Holding & Masten, attorneys-at-Jaw, with regard to the application of the col· 
lateral inheritance tax Jaw of this state to certain legacies thereof and the metho:l 



.\TTUR::-.'EY GEXElt.\L. 021 

of computing the amount of the same. You d"sire my opinion as to the correct· 
ness of the conclusions reached uy :\Iessrs. Gouluer, Boldin~ & :\la:;ten. 

Your letter does not adYise me specifically as to the matters in controvers_,. 
between the probate jud~e of your county and the above named gentlemen. l 
assume, however, from an examination or the papers enclosed, that you de;;ire 
information upon the rollowing questions: 

First. Should the present worth of those legacies which are in the 
nature of annuities, ue computed for the purpose of valuation under the 
inheritance tax law, and if so at what rate of interest should the com· 
putation be made? When, in making such computation, should the 
monthly installments of such annuities ue regarded as payable? 

Second. Are legacies to first cousins of the testator exempt from 
the provisions of the act? 

Third. By one of the items of the will, the testator discharged a 
debt due to him from the legatee and made no further provision for the 
latter. Is such legacy subject to the tax? 

Counsel have caused the present worth of the annuities in question to be 
computed by the actuary of the Cleveland Life Insurance Company by the use 
of the experience tables of mortality with five per cent. compound interest. 
This method of computing the value of the annuity for the purpose of fixing 
the amount of the tax is in exact compliancz with section 12 of the· collateral 
inheritance tax law of section 27:11-12 Bates' Revised Statutes, which in part 
provides that: 

"In case of an annuity * * '' the value thereof shall be deter
mined by so-called actuaries' experience tables and five per centum 
compound interest." 

In this connection, I beg to advise that in making these computations, th.:J 
monthly payments of the annuities as directed by the will should be regarded 
as being made at the end of the respective months. 2 Am. and Eng, Ency. of 
Law, 402, and cases there cited. 

Legacies to first cousins of a testator are not exempt from the provision!: 
of the act. The language of section 1 in this connection is as follows: 

"All property " * '' which bhall pass uy will " " * other 
than to or for the use of the father, mother, husband, wifP, brother, 
sister, niece, nephew, lineal descendant, adopted child or person recog· 
nized as an adopted child, under the provisions of section H42 of the 
Revised Statutes of Ohio, or a lineal descendant thereof or the lineal 
descendant of an adopted child, the wife or widow of a son or husband 
or the daughter of a decedent shall be liahiP to a tax of five per centum 
of its value "' "' <:<." 

First cousins are not expressly or ily fair implication included in the for.~
going catalogue. Exemption clauses like the one above quoted are to be strictly 
construed aga!nst a claim of exemption. Dos Passos on Inheritance Tax Law, 
page 7t 

One of the legacies otherwise> suujpct b the tax un1ler tlw rulP last llis· 
cussed above is in the nature of a disciiargP of a dPht 1lllf' thP e;,;tate from th~ 
legateE'. Thh; legacy is snhject to the tax. 
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In re Tuiggs Estate, 15 N. Y. Supp. 54B. 
Tyson's Appeal 10 Pa. St. 220. 

If, however, the debts are barred by the statute of limitations the tax, of 
course, does not apply, while if, as suggested by counsel, the debtor is insolvent, 
the value of the legacy should be fixed accordingly by the probate court, and 
when so fixed would, of course, be less than $200.00 and would therefore be 
exempt from the tax. 

I herewith return the papers submitted to me. 
Yours very truly, 

u. G. DENJ\{AN, 
Attorney General. 

SHERIFF, COLUMBIANA COUNTY-COUNTY COMMfSSIONERS MAY RE
IMBURSE FOR CERTAIN EXPENDITURES-MORAL OBLIGATION ON 
PART OF COUNTY. 

August 19, 1 909.' 
HoN. L. P. METZGER, Prosecuting Attorney, Lisbon, Ohio. 

DEAH SIH:-You have requested my advice as to whether or not the sherlft 
of Columbiana county can be legally reimbursed for certain expenditures made 
by him under the following circumstances: 

By order of the probate court the sheriff went to a remote point in the 
county and apprehended a person suspected of being insane and brought him 
to the county seat. No proceedings of any kind were brought in the probate 
court, but it appeared both that the suspect was insane and that he was a resi
dent of Pennsylvania. It being desired to deport this person and to place him 
in charge of the Pennsylvania authorities, the county commissioners of Colum
biana county directed the sheriff to pay the expenses of such deportation to
gether with those of the mother of the insane person who had come to Lisbon, 
the county seat of Columbiana county, for the purpose of taking her son home 
with her. The young man eluded his mother on this occasio~1 and the probate 
judge ordered the ·sheriff to convey him to the city of Pittsburg, and to place 
him in care of the authorities there. All of the expenses thus incurred by the 
sheriff were paid by him personally. 

It appears that the sheriff, while be may have acted voluntarily in the 
strictest sense, proceeded in th!s case only upon order of the probate judge and 
the county commissioners. Upon careful search, I have failed to find any 
statutory provision, authorizing the procedure adopted by the court and the 
county commissioners or for the allowance of such claims as Ulat of the sheriff. 
The general assembly has apparently failed to forct·sec;' the contingency pre
sented by the facts in this case. The strict legal prY.lCiple being that public 
funds may not be paid out save under authority of a specific provision of law, 
the sheriff's bill cannot be said to be legal. 

However, the officers involved in the matter have all acted in good faith 
and with a view to the proper transaction of the county's business. 

The moral strength of the sheriff's claim is so great, therefore, that I be
lieve it proper for the commissioners, under section 19 of the county officers· 
salary law, 1296-29, Bates' Revised Statutes, to allow the same. 

Should the question be raised by the bureau of inspection ~'ld supervision 
of public offices, I shall advise them not to question the ellpenditur~. 

Yours very truly, 
u. G. DE:-1.!\IAN', 

Attorney General. 
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DITCHES-TOWXSHIP DITCH S"CPERVISOR :\IA Y ASSESS COrXTY FOR 
CLEAXIXG, B"CT XO :\IETHOD PROVIDED FOR COLLECTIOX. 

August 21, 190!1. 

Hox. F. A. :\lcALLISTER, Prosecuting Attorney, Dela1care, Ohio. 
DEM~ Sm:-ln your letter of August lOth you ask whether or not a town· 

ship ditch supervisor, under the powers conferred by section 3 of the act of 
98 0. L. 2/l}, as amended by the act of :)9 0. L. 2:17, can apportion to the county 
any part of a ditch for benefits to a county road. 

Such section 3 provides that: 

"For the cleaning out and keeping in repair of township and county 
ditches, it shall be the duty of the township ditch supervisor to divide 
the same into working sections and apportion the same to the land 
owners, corporate roads, railroads, township and county, according to 
the benefits received." 

Section 7 of the act in 99 0. L. 37 provides that, in case the county neg· 
lects or refuses to comply with the notification of the township ditch super· 
visor, the ditch supervisor shall "certify the cost thereof to the county auditor, 
as provided in section six (6) of this act." Such section 6, as contained in the 
act of 98 0. L. 280, provides that the county auditor '"shall place the same upon 
the tax duplicate against the lands so assessed, pro rata, and the same sha1l 
become a lien upon the land and be collected as other ditch taxes." 

Since no other remedy is provided in case the county refuses to clean the 
portion of the ditch assigned to it by the township ditch supervisor, and since 
there is no legal way of assessing the lands included in a county road for the 
payment of the expense incurred by the township in cleaning out such portion 
of the ditch, I do not see how the apportionment of the township ditch supe~·· 
visor can be enforced as against the county in case the county refuses to comply 
with the terms of such apportionment. There is, in this case, also, the further 
objection, under our constitution and laws, of permitting a township official 
to control the action of his entire county. 

To obviate such difficulties in carrying out the provision of this act, I would 
suggest that the township enter into an agreement with the county, in such 
cases as to the county's apportionment, preliminary to the apportionment of 
sections of such ditch to other persons and parties. 

Yours very truly, 
u. G. DEX::I[AX, 

Attorney General. 

PRIMARY ELECTION-CANDIDA'fE'S NA:\JE -:\lAY APPEAR ON PARTY 
AXD IXDEPENDENT TICKET. 

August 23, 1909. 

Hox. lsRAl.T, :\I. FosTER, Prosecuting Attorney, Athens, Ohio. 
DEAn ·sm:-Replying to your letter of August 15th, in which you inquire 

whether a pPrson nominated in compliance with law by a political party, may, 
by the circulation of petitions, become an independent candidate and have his 
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name· appear twice upon the ballot at the municipal election as a candidate for 
the same office, I beg to state that, in my opinion, this may be done. The same 
is not prohibited by the primary election law, nor by any other provision of the 
statutes. It was formerly prohibited by section 2966-19 R. S., but the same was 
amended so as to strike out this provision. That section now applies merely 
to the filling of vacancies by the controlling committee of a political party. 

Yours ,-ery truly, 
u. G. DEN::IIAN, 

Attorney General. 

MAUMEE SCHOOL DISTRICT-MANNER OF ELECTING SCI-IOOL BOARD 
FULLY DISCUSSED. 

August 23, 1909. 

Hox. JAllfES S. MAnTrx, Assistant Prosecuting Atto1·ney, Toledo, Ohio. 
DEAR ·srR:-1 beg to acknowledge receipt of your letter of August 19th, in 

which you cite additional facts with respect to the situation of the village of 
Maumee as regards the schools thereof. You desire me, in the light of facts 
thus presented, to reconsider a portion of my recent opinion to the secretary 
of state, upon questions presented by the board of deputy state supervisors of 
elections for Lucas county, in which I held that a board of education consisting 
of five members should be elected in the village of Maumee, as a village school 
district at the coming November election. The facts you submit are in brief as 
follows: 

The village of Maumee is located in Waynesfield township, Lucas county; 
Waynesfield township has, since 184_5, been divided into two special school dis
tricts, the subdividing boundary line of which passes through the village of 
Maumee. 

You call my attention to the provisions of sections 3909-3928 and 3935 Re
vised Statutes, and question whether these statutes, in so far as they are ap
plicable to the question, operate to preserve the boundaries of special school dis
tricts, and constitute an exception to the general rule respecting village school 
districts. 

The additional information submitted by you, together with the arguments 
advanced in your letter, have invited a reconsideration of my former opinion, 
and the same has been most carefully given. 

However, I cannot alter the conclusion already reached by me in the mat-
ter. 

The two special school districts in \Vaynesfield township having been 
created prior to the adoption of tl).e present constitution, the validity of the act 
or acts creating them need not be questioned, and it may be assumed that th_ey 
were lawfully created. However, as special school districts, they were un
doubtedly subject to change by the enactment of·any law which would affect 
their existence or their boundaries. It may be assumed that no such law was 
enacted prior to the adoption of the so-called Harrison School Code, 97 0. L. 
334 to 381 inclusive. The evident object of the enactment of t!Jis code as dis
closed by the first section thereof-section 3885-was to reorganize the schools 
of the state, and to construct a simple and comprehensive system therefor. 

Section 3888 as amended by that act provides that: 

"Each incorporated village, now existing or hereafter created, to
gether with the territory attached to it for school purposes, and exclud-
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ing the territory within its corporate limits dPtac~1ed for school purposes, 
shall constitute a village school district." 

This section was later amended !Jy providing that villages having a total 
tax valuation of less than one hundred thousand dollars should not constitute 
a village school district (!JS 0. L. 217). Village a:stricts are further defined in 
section 3909 cited by you, wherein it is provided that: 

"In all incorporated villages not i!OW c,rganized as school districts 

"' * * there shall be a board of education elected * * 

I cannot agree with you that the underscored portion of the above quoted 
provision means "not now included within a duly organized school district." 

I am unable to construe this language otherwise than as meaning "not now 
organized as village school districts." Surely it could not be said that the vil
lage of ::\Iaumee is "organized as a school district" when one-half of it is in one 
special district and one-half in another. 

Fur'ther light is thrown upon the question by a provision of section 3928 
also cited by you. The provision from which I shall quote \vas, as you state, 
held unconstitutional in so far as it attempts to legalize special school districts 
created under special acts of the general assembly (Bartlett 's. State, 73 0. S. 
54). The pertinent provision is probablY unconstitutional. It is as follows: 

"* * * nothing herein contained shall be so construed as to abol
ish any ·special school district now existing * * * excepting, how
ever, such special school districts which do now, or may hereafter, in
clude within their boundaries an incorporated city or village, and in such 
cases such special school district shall become a city or village school 
district, with or without territory attached or detached, as the case 
may be." 

As you point out, this provision is probably not applicable to either of 
the special distridR in WaynPsfiPld townRhip, as neither one of them includes 
within its boundaries an incorporated city or village. Therefore, it is true that 
the village district of ;\Iaumee when created, would not carry with it all the 
territory of the township of Waynesfield "attached for school purposes" as pro
vided in the foregoing language. However, the effect of the entire proviso, is, 
in my opinion, simply to prevent the abolition of special school districts by in
ference from the prior provisions of section 3928, and the same is not as you 
suppose a limitation upon sections :J909 and 38i;8. Considering all the above 
sections together, I have reached the conclusion that the following general 
rule may be laid down: 

All villages incorporated prior to 1904, and having a tax valuation of over 
one hundred thousand dollan; in lDOG, ar'~ villag-e school districts. In case such 
villagPR lie partly in oi1P former district, and partly in another, whether Ruch 
former districts be township districts or special districts, the boundaries of the 
village districts are identical with tho,;e of the corporation. In case the vil
lage lies wholly within a valid special district, the boundaries of the special 
district are co-extensive with those of the village district, but the district is 
called a villag-e district and not a special district. The village of :.\Iaumee finds 
itself in the first of the two situations above describer!, anrl I am, ther<•fore, 
of th<:> opinion that it should now be organized into a villa~e school district, 
the houndnrieR of which are co-<:>xtensivc with the corporation limits. 

:.\Iy former opinion related to the ueceRsity of electing a board of erluca-
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tion in the village of ::.\Iaumee, and as then expressed and now adhered to, it 
is to the effect that it is the duty of the board of deputy state supervisors of 
elections to provide, so far as may be within their power, for the election of a 
board of education for the village district as above defined. Until such election 
is held, however, the old organization remains in full force and effect. 

Cist. v. State, 21 0. S. 339. 

You make certain comments relative to the inconvenience of changing the 
present arrangement. It ·is true, in my opinion, that having tal•en the village 
of Maumee out of the two school districts of Waynesfield township, the terri· 
tory in the latter outside of the municipality would constitute two separate spe
cial school districts as before. However, the provisions oi section 3894 may 
be invoked so as to leave the two di-stricts substantially as they are with re
gard to the territory thereof. One of such reorganized districts, however, would 
have to be known as the village district of Maumee with territory attached and 
detached for school purposes. 

Again, the two special districts remaining aftflr the organization. of the 
village district might be, by appropriate proceedings under section 3894, at
tached for school purposes to the village district, making the boundaries of 
the latter identical with those of the township. ThE' two special districts may 
also be dissolved, leaving the territory outside of the municipality a township 
school district. In short, the statutes cited, together with related sections af
ford, seemingly, means whereby any territorial subdivision of the township 
for school purposes may be affected, so long as there is therein a district known 
as the village district of Maumee. 

It is not with a desire to be technical that these formalities are advised and 
suggested, but because, the question having been submitted as to what board 
of education -is to be elected in the village of Maumee at the ensuing election, 
the answer above detailed could not be avoided. 

Yours very truly, 
u. G. DE:<MAN, 

Attorney General. 

COUNTY SURVEYOR-ANNUAL ESTIMATJ<}-EXPENSES OF DEPUTIES 
NOT INCLUDED. 

The annual estimate and appropriat·ion of connty surveyor may not be over
drawn; swt1lte does not contemplate allozcance of any additional sum at any 
time during the year,· expenses of demtties should not be included. 

August 24, 1909. 

Hox. WILLIA;~r DuxiPACE, Prosecuting Attorney, Bowling Green, Ohio. 
DEAR ·sm:-1 beg to acknowledge receipt of your letter of August 18th, in 

which you state that on January 1, 1908, the county surveyor of Wood county, 
complying with section 1133 R. S., as amended 98 0. L. 247, filed a statement 
of the number of, and aggregate compensation to be allowed for all assistants 
in his office, and included therewith a statement of estimated expenses of such 
assistants. You desire my opinion upon the following questions arising out of 
this transaction: 

"First. Should the surveyor have asked in his statement the amount 
of the expense of his assistants? 
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"Second. Can the commissioners pay the expense of these assist
ants regardle~;s of the amount aslwtl for in the statement filed by the 
surveyor? In other words, can they pay all the necessary expenses 
to September 1, 1909, although this is more than the surveyor asked for 
in his statement?" 

627 

I have been unable to find any statutory authority for the payment of the 
expenses of any assistants employed in the office of county surveyor. 

Section ns:J R. S., was last amended twice on the same day. The two 
amendments are quite dissimilar and are, in all probability, to be regarded as 
in force, at least in so far as they are not inconsistent. This section, as amended, 
9ll 0. L. 247, is in full as follows: 

"On or before the first ::\Ionday in .June of each year the county 
surveyor shall file a statement of the number of and aggregate com
pensation to be allowed for all necessary assistants, deputies, draughts
men, inspectors, clerl{s or employes in his office, for the year beginning 
September 1st next succeeding, with the county commissioners of such 
county who shall examine the same and after making such alterations 
therein as may J::e just and reasonable, shall fix an aggregate sum to be 
expended for such year for the compensation of such assistants, depu
ties, draughtsmen, inspectors, clerks or employes. The county surveyor 
shall appoint such assistants, deputies, draughtsmen, inspectors, clerks 
or employes as he shall deem necessary for the proper performance of 
the duties of his office and shall fix their compensation, but such com
pensation shall not exceed in the aggrcr,-ate the amount so fixed by the 
county commissioners as herein provided, and the compensation after 
being so fixed shall be paid to such assistants, deputies, draughtsmen, 
inspectors, clerks or employes monthly out of the treasury upon the 
warrant of the county auditor out of the general fund." 

The following provision is found in section 1183 as amended 98 0. L. 296: 

'The surveyor shall be entitled to charge and to receive the follow
ing fees: ·when employed by the day, five dollars for each day, and 
necessary and actual expenses." 

In all probability assistants, when acting as deputies, are entitled to ex
penses when employed by the day under section ui\:; R. S., as amended 98 0. 
J... 296. In my opinion such expenses should be allowed l)y the county com· 
missioners upon bills duly presented and should not be included in the estimate 
filed by the surveyor. Expenses incurred by the assistants as such, however, 
may not lJe paid by the county in any manner. Some question arises as to the 
exact meaning of the word "compensation," as used in 93 0. L. 247. I be
lieve, ho~ever, that this term is to be taken in its restricted sense and is to 
include salary only. 

The surveyor may, of course, fix the compensation of each assistant in a 
sum sufficient to reimburse him for expenses, but such expenses are not, as 
such, payable out of the county treasury, and the annual estimate and appro
priation may not be overdrawn, as the statute does not contemplate the allow
ance of any additional sum for this purpose at any time during the year. 

Yours very truly, 

40--A. G. 

U". G. DEX:\IAS, 

Attorney General. 
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COUNTY COMMISSIONERS-WITHDRAWAL FR0:\1 JOINT BOARD FOR DIS
TRICT T"CBERCL"LOSIS HOSPITAL. 

County commissioners having participated in preliminary organization of 
joint board of county commissioners tor establishment of district tuberculosis 
hospital may withdraw from such organization if site selected by joint board is 
not satisfactory. 

August 31, 1909. 

Hox. WILLIAM F. ORR, Prosecuting Attorney, Xenia, Ohio. 

DEAR Sm:-You have submitted to this office for an opinion thereon the 
question as to whether the county commissioners of a county having partici
pated in the organization of a joint board of county commissioners for the es
tablishment of a district tuberculosis hospital under the provisions of the act in 
100 0. L. 86-87 may withdraw from such organization if the site selected by 
such joint board is not satisfactory to them. 

Section 6 of the act above cited provides that: 

"* * * the commissioners of any two or more counties * * * 
may form themselves into a joint board for the purpose of establishing 
and maintaining a district hospital for the care and treatment of 
persons suffering from tuberculosis and may provide the necessary 
funds for the purchase of a site and the erection of the· necessary 
buildings thereon, in the manner and for the purpose herein above set 
forth * * *" 

Section 7 provides that: 

"Immediately upon the organization of the joint board, or as soon 
thereafter as possible they shall appoint a board of trustees to consist 
of one member from each county represented " *, 

Section 8 provides that: 

"The board of trustees herein provided for shall prepare plans 
and specifications * * and proceed to erect the necessary buildings and 
furnish the same for a district hospital for tuberculosis. They shall 
appoint some suitable person who shall act as medical superintendent, 
such nurses and other employes as may be necessary * *. The super
intendent shall have entire charge and control of said hospital subject 
to such rules and regulations as may be prescribed by the board of 
trustees." 

Section 10 provides that: 

"The first cost of the hospital, and the cost of all betterments and 
additions thereto shall be paid by the counties comprising the district, 
in proportion. to the taxable property of each county, as shown by their 
respective duplicates * * each county comprised in the district shall 
pay its share (the costs)' "' * The boards of commissioners of 
counties jointly maintaining a district hospital for tuberculosis shall 
make annual assessments of taxes sufficient to support and defray all 
necessary of such hospital." 

• 
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You inform me that th~ commissioners of Greene county have met with 
those of certain other counties, and have perfected the preliminary organization 
described in the first clause of section G above quoted, and that as yet they have 
not provided the necessary funds for the. purchase of a site and the erection of 
the necessary buildings thereon; that the site proposed to be selected by a rna· 
jority of the members of the joint board is unsatisfactory to the Greene county 
commissioners, who now desire, as above stated, to withdraw from the or
ganization. 

The question thus presented is som2what difficult of satisfactory solution, 
in view of the fact that the provisions of section G which relate especially to the 
duties of the county commissioners in the premises ar~ very vague. Considera
tion of all of the above quoted provisions, however, leads to the conclusion that 
the provision of section 6 as to the furnishing of necessary funds is permissive, 
while that of section 10 respecting funds for the support of the hospital once 
established is mandatory. In my judgment the commissioners of any one county 
are not required to proceed with the construction of a hospital against their 
will because of the mere fact that they have participated in the preliminary 
organization of the joint hoard. Should they assent to the selection of a par
ticular site, however, and should the site be purchased and the buildings erected 
therEon, or should the other counties acting upon the faith of such assent fur
nish funds for the erection of the necessary buildings, then the duty to take 
further action would become mandatory upon the commissioners and they could 
not withdraw from the organization. In short, the commissioners of any county 
iQ.cur no duty which may be enforced by mandamus until they have assented 
to the selection of a particular site. Thereupon the duty to provide funds, to 
appoint the board of trustees for the construction and management of the build
ings and contribute to the support of the hospital becomes mandatory. 

I therefore conclude that the commissioners of Greene county, under the 
facts as above stated, may at this time withdraw from the board referred to 
and refuse to participate in the establishment and maintenance of a district 
hospital. 

Yours very truly, 
u. G. DE:'1llfA.X, 

Attorney General. 

BOARD OF EDUCATION-TOWNSHIP TREASURER EX-OFFICIO TREAS
URER SCHOOL DISTRICT. 

September 9, 1909. 

Hox. JosEPH C. RILEY, Prosecuting Attorney. ltonton, Ohio. 
DEAR Sm:-Your letter of September 6th requests my opinion upon the 

following questions: 

"Section 40fiG of the Revised Statutes of Ohio providEs that the 
board of education of each school district shall fix the compensation 
of its clerl{ and treasurer, and section 15:12 provides that he shall be 
allowed as his fees 2 per centum of all the money paid out by him 
upon the order. of the township trustees. Do you thin!• that the latter 
section u;::2 in any way affects or governs the amount to be fixed by 
section 40iiG? Is it not a question of discretion for the board of educa-
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tion to fix the salary of the trEasurer and clerk? Can ~lle board of edu
cation elect a treasurer for the school funds other than the treasurer 
elected for the township?" 

Section 1532 R. S. has no application to the matter of the compensation of 
the township treasurer, as it provides for a fee based upon the money paid out 
by him upon the order of the township trustees, not the township board of 
education. Accordingly the salary of the treasurer should be fixed by the board 
of education under section 4056 R. S. 

Section 4042 R. S. provides in part that: 

"In each " township school district, the treasurer of the 
* * township funds shall be * * the treasurer of the school funds." 

In view of this provision it is my opinion that a township board of education 
may not elect a treasurer, but that the treasurer of the township is ex offic·io 
treasurer of the school district. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 

COUNTY COMMISSIONERS-FEES FOR DITCH WORK-POWERS AND 
DUTIES OF DITCH SUPERVISOR. 

September 9, 1909. 

Hox. Huau R. GIL;>~IORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of two letters from you under date 
of September 7th, in one of which you request my opinion upon the following 
statement of facts: 

"A county commissioner went out of office in November and his bill 
for ditch work from September 1st to the time he went out of office 
was $117. The county commissioner following him had a bill for 
over $200, covering the time from the said November until the Septem
ber following. Can the commissioner receive the full amount of his 
bill, or can he only receive the difference between the amount received 
by the former and $300?" 

Section 397 Revised Statutes provides in part as follows: 

"" * In counties whue ditch work is carried on by the cam
missioners, in addition to the salary hereinbefore provided, each county 
commissioner shall receive three dollars per day far the time they are 
actually employed in ditch work, the total amount so received for such 
ditch work not to exceed the sum of three hundred dollars in any one 
year." 

Under the foregoing provision it is my opm1on that the bill of the second 
· commissioner, alluded to by you, may be paid in such sum of money as will 
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make the amount rePeived by the incumbent of his office for the year amount 
to three hundred dollars; in other words, the difference between the amount re
ceived by the former commissioner and three hundr~d dollars. 

Your other letter requests my opinion as to the extent of the powers and 
duties of the ditch supavisor over tiled ditches under 99 0 .• L. 237. 

The provision in question is as follows: 

"When any county or township ditch, or any part thereof, has been 
tiled, or may hereafter be tiled, said ditch, shall be subject to the pro
visions of this act. If in the judgment of the township ditch super
visor, said tile is small and insufficient to provide the necessary drain
age, the surface ditch sh:l.ll be kept open by the provisions of this act." 

Under this section, in my judgment, the township ditch supervisor has no 
power to retile a tiled ditch which may be out of repair, or to construct a 
tiled ditch in the first instance. His power over such ditches extends only to 
that of opening them and converting them into surface ditches in case they 
prove insufficient to provide the necessary drainage, and to clean them out and 
to keep them in repair when such cleaning and repairs do not necessitate the 
construction of a new ditch. Furthermore, the power of the township ditch 
supervisor over tiled ditches applies only to such tiled ditches as are county or 
township ditches. 

Yours very truly, 
U. G. DEXMAX, 

Attorney General. 

PRIMARY ELECTION AND SPECIAL ELECTION HELD ON SAME DATE
COMPENSATION OF JUDGES AND CLERKS. 

·where primary and special election held on same date judges ana clerks 
entitled, to but one per diem, fee for the one day's work and only attditional com
pensation 7Jayable in such case is that of judges for making returns. 

September 10, 1909. 

Hox. J. W. S:~nTH, Prosecuting Attorney, Ottatca, Ohio. 

DE.\R Sm:-In your letter of September 8th, receipt of which is acknowl
edged, you ask my opinion concerning the following question: 

"A primary election was held in this county under the general law, 
on Tuesday, September 7, 1909. At the same time a special election 
was called by the commissioners of said county under section 2825 (99 
0. L. 456) to determine the question of levying a tax for the building 
of a court house. 

"It is claimed that the judges and clerlu; are entitled to extra com
pens:ttion for conducting the special election, and that the judge maldng 
the return to the auditor is entitled to $2.00 for making such return 
und: r Hection 29HG-;)2, which allows $2.00 for a return made hy a jurlge. 

"PieaHe advise as to whether the judge is entitled to pay for making 
return to the auditor, and whether the judges and clerks are entitled to 
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additional compensation for services in connection with the courthouse 
election over and above that provided for services in connection with 
the primary election." 

Section 35 of t.he primary election law, 99 0. L. 214-223, provides in part 
that: 

"Judges and cler]{S of elections shall receive the same compensation 
as is provided by law for such officers at general elections." 

The above provision refers to and adopts section 36 of the so-called Aus
tralian ballot Jaw, section 2966-52 R. S., which in full is as follows: 

"The judge of £lection called by the deputy state supervisors to 
receive and deliver ballots, poll-books, tally-sheets and other required 
papers, shall receive two dollars for such service, and in addition thereto 
mileage at the rate of five cents per mile to and from the county seat 
if he live one mile or more therefrom. The judge of the election carry
ing the returns to the deputy state supervisors, and the judge carrying 
the returns to the county or township clerk, or cl€rk or auditor of the 
municipality, shall receive like compensation. Judges and clerks shall 
each receive as compensation the sum of three dollars for their services 
for each election day; provided, however, that in cities where r€gistra
tion is required the compensation shall remain as now fixed by law, ex
cept that the chairman elected at the meEting for organization shall re
ceive one dollar for calling for the sealed package of ballots." 

Section 2825 R. S. as amended 99 0. L., page 456, provides in pa~t as follows: 

"The county commissioners shall not levy any tax "' * " for 
the purpose of building public county buildings * * * the expense 
of which will exceed fifteen thousand dollars * * * without first 
submitting to the voters of the county, the question as to the policy of 
building * * * 

""Which said submission shall be made at the annual election, next 
after the proposition for such levy is adopted by the commissioners 
* * * or at a special election at a time fixed thereafter by resolution 
of the county commissioners for that purpose * * * 

"It shall be the duty of the judges of election in the several town
ships and wards * " * on the day of said election, to open a poll 
for taking said vote, and to receive and count the ballots cast, on each 
of such propositions, and within three days thereafter to return to the 
auditor of said county, a full and corr,t!ct abstract of said votes; and 
the said judges of election shall, in all respects, be governed by the laws 
regulating general elections, and shall he entitled to the same compen
sation for returning said poll-books, which shall be paid out of the 
county treasury on the order of the auditor * * *" 

Examination of section 2!l66-52 supra discloses the fact that two kinds of 
compensation are therein provided, viz: a fee in the nature of per diem, though 
not Exactly such. payable alike to judges and ~o clerks, and a fee attaching to 

the partici.Ilar services of delivering the paraphernalia of election and carrying 
returns, together with mileage. The distinction will be more clearly observed 
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when it is remarked that the remuneration in one case depends upon and 
attaches to the day's 1wrk measured in units of time, while in the other case 
it is dep~ndent upon the performance of a single act. The primary election law, 
quotation from which is above made, adopts, as has been remarked, all these 
items of compensation to judges and cler!,s. Section 2825 as amended, and as 
above quoted, does not specifically adopt both of the kinds of compensation 
described. It refers to the fee receivable for making returns, and while it 
provides that the judges of election shall "in all respects be governed by the 
laws regulating general elections," it does not specifically mention either the 
specific fee payable for delivering uallots, etc., or the per diem fee payable under 
section 2966-52. The distinction thus made by that paragraph of section 2825 
is emphasized by the prior provision also above quoted to the effect that the 
question to be submitted under that section may be submitted at an annual 
election or at a special election. The effect of the quoted portions of section 
2825 in case a special election is held at a date other than that of the primary 
or annual election is not questioned in your letter, and I express no opinion 
on that point. The significance of the mention of the annual election, however, 
taken in connection with the specific mention of one of the several fees pro
vided by section 2966-52 is, in my opinion, that it evinces the intent of the 
general assembly to deny to judges and clerks the payment of tu;o per diem fees 
for the same day's work. The rule of public policy applicable to the case is so 
plain that it seems to me, it should be applied in construing the statutes in the 
light of the peculiar facts submitted by you. 

All of the above quoted provisions are to be construed together, and such a 
construction having regard to the considerations above mentioned, leads to the 
conclusion that the phrase "primary election" is to be read into the second 
paragraph of section 2S25 as above quoted, and that in case the date of sub
mitting the question under said section coincides with that of holding an annual 
or primary election, whether the same be called a "special election" or not, the 
judges and clerks are entitled to but one per diem fee for the one day's work, 
and that the only additional compensation payable in such case is that of the 
judges for making returns, viz: two dollars and mileage at the rate of five 
c€nts per mile. 

Answering your question specifically, it is my opinion that in case a special 
election is held under section 28~5 on the date of holding a primary election 
under the act in 99 0. L., page 214. the judges and clerks are entitled to receive 
for all services thus devolving upon them, all the fees and emoluments provided 
by section 2966-52 R. S., and, in addition, the judges are entitled to receive 
two dollars and mileage for maldng returns of the special election. 

Yours very truly, · 
u. G. DE~:IIA~. 

Attorney General. 

BOXWELL-PATTERSOX GRADL'ATE-SELECTIOX OF SCHOOL TO AT
TEXD-FULLY DISCUSSED. 

September 15, 1909. 

Hox. ~r. 0. Bt'R~s. Prosecuting Attorney. Hamilton, Ohio. 
D~:.\n Sue-Your letter of September 11th, in which you request my opinion 

on the following question, reeeived: 
"Doc>s sef'tion 4029-:l Revised Statutes as amended in 100 Ohio Laws 

i4 authoriz:• and allow so-calleq Boxwell-Patterson graduates, and grad-
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nates of second and third grade high schools, to select the high school 
which they shall attend when such graduates live outside the three 
mile limit?" 

A careful reading of section 4029-3 R. S. 0. as amended in lOOth 0. L. 74, 
will show that the legislature evidently intended to provide that all pupils in 
Ohio should have equal high school advantages, and when read with this in
tention in view, the apparent ambiguities and contradictions of the section are 
all cleared up, and it forms a consistent whole. Reading it in this light also 
the section may be roughly subdivided into the following divisions. 

The first division reads as follows: 

"The tuition of pupils holding diplomas and residing in township, 
special (or joint subdistricts), in which no high school is maintained, 
shall be paid by the board of education of the school district in which 
they have legal school residence, such tuition to be computed by the 
month, and an attendance any part of the month shall create a liability 
for the entire month; but the bo[!rd of education maintaining a high 
school shall charge no more tuition than it charges for other non
resident pupils." 

This di:vision deals exclusively with so-called Boxwell-Patterson graduates 
residing in township or special· districts in which no high school is maintained, 
and assures to them a four-year high school education. 

The second division reads as follows: 

"A board of education providing a third grade high school as de
fined by law, shall be required to p:ty the tuition of graduates from said 
school residing in the district at any first grade high school for two 
years, or at a second grade high school for one year, and a first grade 
high school for one y;oar. A board of education providing a second 
grade high school, as defined by law, shall be required to pay the tuition 
of graduates residing in the district at any first grade high school for 
one year; provided, however, any such board of education maintaining 
a second or third grad:! high school shall not be required to pay any such 
tuition after the rate of taxation permitted by law for such district shall 
have been reached, and all the funds so raised are required for the sup
port of the schools of said _district." 

This division of the Rf'ct.ion deals excluRively with pupils who lJave grad
uated from second and third grade high schools, and who reside in the district:-, 
in which such high schools are maintained, and it assures to them the samt 
privileges as are given by the first division to Patterson graduates residing in 
township and special school districts in which no high school is maintained, in 
this, that it allows them, tuition free, to have a four-year high school course 
which shall be as nearly equivalent as possible to th::! course given in first grade 
high schools. 

The third division reads as follows: 

"No board of education shall be required to pay the tuition of any 
pupil for more than four school years; provided the board of education 
shall be required to pay the tuition of all successful applicants who 
have complied with the provisons of this act, residing more than three 
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miles from the high school pro>ided by said board, when said applicants 
attend a nearer high schooL" 
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The first part of this division applies to the first division of this section, 
and the proviso applies to the second divison. 

The fourth division reads as follows: 

"When the elementary schools of any township school district in 
which a high school is maintained, are centralized and transportation 
of pupils is provided, all pupils resident of the township school dis
trict holding diplomas, shall be entitled to transportation to the htgh 
school of said township school district, and the board of education 
of said school district shall be exempt from the payment of the tuition 
of said pupil in any other high school for such a portion of four years 
as the course of study in the high school maintained by the board of 
education may include." 

This division is really a part of the third division, and controls the pro
viso contained in such third division. 

The fifth division reads as follows: 

"A board of education not maintaining a high school may enter 
into an agreement with one or more boards of education maintaining 
truch school for the schooling of all its high school pupils, and when 
such agreement is entered into, the board making the same shall be ex
empt from the payment of tuition at other high schools of pupils living 
within three miles of the school designated in the agreement; provided 
the school or schools selected by the board are located in the same civil 
township, or some adjoining township as that of the board making the 
agreement. ·where no such agreement is entered into, the school to be 
attended can be _selected by the pupil holding a diploma; provided due 
notice in writing is given to the clerk of the board of education of 
the name of the school to be attended, and the date the attendance is 
to begin, said noticz to be fileu not less than five days previous to said 
beginning of attendance." 

' This divison applies to pupils coming within the class established by the 
first division herein. 

The fifth division prescribes the funds from which such tuition shall be 
paid, and empowers the board of edueation to levy a tax not exceeding two mills 
on each dollar of taxable property in the district in excess of that allowed by 
section 3959 R. S. 0. for us~ as a separate fund to apply to the payment of such 
tuition. 

Throughout this whole section the intention appears to allow both classes 
of pupils which come under the first and second divisions of the section to choose 
the particular high school which they shall attend, when entitled under the 
provisions of this section to attend such a high school. There is no limitation 
~n the right of the class of pupils established by the second division to choose 
such particular high sehool, but there is a limitation placed on the choice of a 
partieular high school by the elass of pupils established by the first division of 
the seC"tion. This limitation o:·curs where a board of edueation not maintaining 
a hi~h S<'hool enters into an agreement with one or more hoards of education 
maintaining HUrh school for the sc·hool!ng of all its high school pupils. Should 
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the board make such an agreement, and should a pupil of said first division class 
reside within three miles of a school designated in such agreement, then he 
must attend such school, or if he should attend any other school than the one 
so designated, the board of educaiion of his district shall not be liable for the 
payment of his tuition at such other high school. 

I am, therefore, of the opinion that section 4029-3 R. S. 0. as amended in 
100 Ohio Laws, does not allow so-called Boxwell-Patterson graduates residing in 
a school district, the board of education of which does not maintain a high school 
and has entered into an agreement with another board of education maintain
ing such school for the schooling of all its high school pupils, to choose what 
high sehool theJ: shall attend when such pupils live within three miles of the 
school so designated in such agreement, but said section does allow such a 
Boxwell-Patterson graduatf) to make a free choice of the high school which he 
shall attend when he lives in a township or special school district, the board 
of education of which maint'lins no high sc)lool and has entered into no such 
agreement as aforesaid, or when he resides more than three miles distant from 
the high school designated as aforesaid. 

I am further of the opinion that the graduates of a second or third grade 
high school who reside in the district in which such second or third grade high 
school is maintained may choose what particular high school of the first or sec
ond grade they shal! attend, in order to complete the four years' high school 
training assured to them by this section. 

Yours very truly, 
u. G. DENl\fAN, 

Attorney General. 

BOARD OF EDUCATION-TUITION-LOCATION OF SCHOOL PROVIDED BY 
BOARD. 

Boara of education m.ust only 11ay tuition of pupils who attend a high school 
nearer than one provided by board when one tJrovided by board is more than 
three miles from residence of pupil. 

September 27, 1909. 

Hox. M. 0. Bt:Rxs, Prosecuting Attorney, Hamilton, Ohio. 
DEAR Sue-A question has been raised as to the meaning of the words 

"provided by said board," as used in the following quoted paragraph of section 
4029-3 R. S. b. as amended in 100 0. L. 74. 

"No board of education shall be required to pay tuition of any 
pupil for more than four school years; provided the board of education 
shall be required to pay the tuition of all successful applicants who 
have complied with the provisions of this act residing more than three 
miles from the high school provided by said board when said appli
cants attend a nearer high school." 

And the consideration of such question has produced a further construc
tion of said section which bears on the question decided by my opinion hereto
fore r.:ndered to you 'on September 15, 1909. And in considering the opinion 
rendered to yon in this light it does not seem to be as clear as it should be, I 
therefore submit the following opinion as a supplement and amplification of snell 
opinion: 
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The words "provided by said board" as used in the above quoted paragraph 
are e' idently meant to include both high schools provided by such board by 
"maintenance" and "contract," and this view of the matter leads to the fol
lowing conclusion in regard to the section: 

That the above quoted paragraph of said section, which in my former opinion 
is called the "third division" of the section governs and controls the first, second 
and fifth divisions, and leads to the following conclusions: 

A board of education maintaining a second or third grade high school may 
Enter into a contract with a board of education maintaining a first or second 
grade high school, as the case may be, for the further education of its graduates 
as provided in the e,econd division of this section, and when a pupil resides more 
than three miles from the high school so contracted with by his hoard of 
education and he attends a nearer high school of such higher grade, his board of 
education must pay his tuition at such nearer high school. Should he reside 
within three miles of the high school designated by such contract he must attend 
that high school, but should he reside more than three miles from such desig
nated high school and attend a high school that is farther away from his place 
of residence than the dEsignated high school, then his board of education is 
not required by this section to pay his tuition. When a pupil resides in a dis
trict, the hoard of education of which does not maintain a high school, but 
which board has entered into an agreement with one or more boards of educa
tion maintaining such ):ligh school for the schooling of its high school pupils, 
and when such pupil resides more than three miles distant from all of the high 
schools so designated by such agreement, such pupil may attend a nearer high 
school and his board of education must pay his tuition in such nearer high 
school, it, of course, being understood that the hoard of education is limited 
in its power to make such agreements to high schools located in the same civil 
township or some adjoining township as that of the board making the agreement. 

In view of this further and more particular consideration of this section I 
should perhaps add that for the purpose of preventing mistake, the concluding 
sentence of the next to the last paragraph of my former opinion to you, "or 
when he resides more tban three miles from the high school designated as afore
s::t.id," should be c.hanged to read as follows: "and when he resides more than 
three miles distant. from the high school designated as aforesaid he may choose a 
nearer high school which he shall attend." And the last paragraph of my 
former opinion should have the following words added to it: "when his board of 
education has entered into no agreement with the board of education maintain
ing such higher grade higl::( school for the schooling of its graduates. 

Yours very truly, 
U. G. DE:\':IIA:\', 

Attorney General. 

TAXES AND TAXATION-CHATTLES IN HANDS OF TRUSTEE IN BANK
RUPTCY TAXABLE. 

September 29, 1909. 

Ho=-.. JosEPH C. RILEY, Prosecuting Attorney, Ironton, Ohio. 
DE.\ll Sm:-Your eommunication is received in which you state that on 

the day preeeding thE' seeond ;\londay of April. 1909, a trustee of a bankrupt 
estate had in his pm;session s~>veral thousand dollars' worth of personal property. 
You further state that suhseqnent to said date the trustee has made Rale of the 
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property as per the court's order and refuses to pay the taxes thereon which the 
county is seeking to collect. You inquire if the county is legally entitled to 
collect this tax. 

In reply thereto I beg to say, that under section 2736 Revised Statutes, the 
taxes levied by law on this chattel property in the possession of the trustee did 
on the day preceding the second Monday of April, 1909, become legally due. 

Section 2838 Revised Statutes provides that: 

"All personal property subject to taxation shall be liable to be 
seized and sold for taxes." 

Now, unless the federal enactment,· known as the "bankruptcy act," pro· 
vides that property in the possession of a trustee in bankruptcy shall be exempt 
from local taxation, it would seem that the local taxes levied on this property 
should be paid by the trustee before distribution of the general fund, derived 
from the sale thereof, to the creditors of the bankrupt. 

Section 70 of the bankruptcy act provides that: 

"Th~ trustee of the Estate of a bankrupt upon his appointment and 
qualification, and his successor or succesors, if he sball have one or 
more, u]J(ln his or their appointment, and qualification, shall in turn 
be vested by operation of law with the title of the bankrupt as of the 
date he was adjudged a bankrupt." 

The funds of the bankrupt which have come into the hands of the trustee 
are subject to taxation in the district where they would be taxable if bank· 
ruptcy had not intervened. (Swartz v. Hammer, 194 U. S. 4,.41.) . 

1f property in the hands of an assignee, trustee, executor or administrator 
is not taxable under the local law, it is not taxable in the hands of a trustee 
in bankruptcy, and where property in the possession of the bankrupt is taxed 
J:iy the local authorities, the trustee shall p::ty these taxes in the same manner 
as the taxes due at the time of bankruptcy are paid. (Loveland on Bankruptcy, 
page 770.) 

By the provision of section 64a of the bankruptcy act of 1898, the court 
is required to order the trustee to pay all taxes leg3.1ly due and owing to the 
United States, state, county, district or municipality in advance of the payment 
of dividends to creditors. 

From a consideration of these and other provisions of the law applicable 
to the questions under consideration, I reach the conclusion tbat it is the duty 
of the trustee in bankruptcy to pay to the county the taxes which he is now 
refusing to pay. I may add, however, that this is a proper question for the 
court of bankruptcy to determine. Section 64a of the bankruptcy act declares 
that in case of disputes as to the amount or legality of any taxes they are to 
be heard and detErmined by the court. 

A state court may construe a statute and define its meaning, but whether 
its construction creates a tax within the meaning of the bankruptcy act, giving 
a preference to taxes, is a federal question to be decided by the courts of the 
United States. (203 U. S. 483.) 

Yours ven· truly, 
u. G. DEXl\IAX, 

~tttorney General. 
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BOARD OF EDCCATIOX-WHAT CHILDREX EXTITLED TO RELIEF
WHOSE D"CTY TO PROVIDE. 

Board of educatiotz &nly 1·equired to mal;c prorisions to relieve children 
coming tcithin classes specified in section 4022-9, and it is duty of officers upon 
1chom general relief of J)Oor iii enjoined to funzisll such relief. 

September 30, 1909. 

Hox. D. H. An:..IsTuo:-;u, Prosecuting Attorney, Jackson, Ohio. 
DEAII Srn:-Your letter of September 15th, in which you submit the follow

ing question for my opinion, is received: 

Have boards of education authority to furnish relief to any children 
in their district other than those children who are unable to attend 
school because absolutely r;oquired to work at home or elsewhere in 
order to support themseiYes or help to support or care for others legally 
entitled to their services who are unable to support themselves? 

If not, is it the duty of o.uy official to provide the relief mentioned 
in section 4022-9 as amended in 99 0. L. 477, for children other than 
those described in said section? 

The provision of the statutes which govern these questions are the following: 
Section 4022-9 R. S. 0., as amended in 99 o: L. 477, reads in part as follows: 

"When any truant officer is satisfied that any child, compelled to 
attend school by the provisions of this act, is unable to attend school 
because absolutely required to work at home or elsewhere in order to 
support itself or help . to support or care for others legally entitled to 
its services who are unable to support or care for themselves, the truant 
officer shall report the case to the president of the board of education, 
and it shall be the duty of such president of the board of education to 
furnish text-books free C'f charge, and such other relief as may be 
necessary to enable the child to attend school for the time each year 
required under this act; the expense incident to furnishing said books 
and relief to be paid from the contingent fund of the school district." 

Section 1491 R. S. 0. reads as follows: 

"The trustees of each township in the state or the proper officers of 
each corporation therein shall afford at the expense of their township 
or corporation public support or relief to all persons therein who may 
be in condition requiring same, subject to the conditions, provisions and 
limitations herein." 

Section 4022-9 is a special statute which takes the classes therein specified 
out of the action of section 1191, which is the general statute governing relief 
for the poor. Therefore, "any child compelled to attend school by the pro
visions of this act (the scl10ol code)," who is not includ~d within the meaning 
of E<ection 4022-!l, as amended, must be given relief by the authorities upon whom 
general relief of the poor is Enjoined by the statutes. It is, therefore, a question 
of faet as to what children under section 4022-9 are entitled to the relief therein 
spEcified. The wording of this section, however, in my opinion, is so broad 
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as to practically cover every possible case of relief to children who are com
pelled to attend school by the provisions of the school code. Broader terms 
could hardly be used to evidence such intention on the part of the legislature 
than the following: 

"When any truant officer is satisfied that any child, compelled to 
attend school by the provisions of this act, is tmable to attend school 
llecause absolutely reqttired to work at home or elsewhere in order to 
support itself or help to support or care for others legaNy entitled to 
its services who are unable to support or care for themselves." 

I concede that there might be a case of a child compelled to attend school 
by the provisions of the school code, the facts of which are so peculiar as not 
to come within the broad provision of section 4022-9, but such a case would seem 
to me to be an exception rather than the general rule. This section is broad 
and comprehensive and evinces the intention of making it the duty of the board 
of education to see to and provide for the attendance at school of needy pupils • 
compelled to attend school by· the provisions of the school act. 

I am of the opinion, however, as above stated, that it is the duty of the 
board of education to make the provision for the relief specified in section 4022-9 
only in the case of pupils coming within the classes specified in such section, 
and that it is the duty of the officers upon whom the general relief of the poor 
is enjoined by the statutes to make provision for the relief of all pupils other 
than those coming within the classes so specified by section 4022-9. 

Yours very truly, 
u. G. DENMAN, 

Attorney General. 

COUNTY AUDITOR-MAY BE SCHOOL EXAMINER. 

September 10, 1909. 

Hox. JAMES A. Do1IGLAS, Prosecuting Attorney, Waverly, Ohio. 
DEAR Su::-Your letter of August 30th, in which you ask my opinion on 

the following question, received: 

May a county auditor, while holding that office, also legally hold 
the position of county school examiner? 

In reply, I beg leave to submit the following opinion: The points to be 
considered in the above question are: 

First, whether there are any statutory inhibitions against the holding of 
these two offices, and 

Second, if there are no such inhibitions, are the duties of these offices such 
as·to render them incompatible? 

I have been unable to find any inhibitions in the statute against the hold
ing of these two offices, nor, in my opinion, are their duties such or so conflict
ing as to render the offices incompatible. I am, therefore, of the opinion that 
a county auditor may legally hold the position of county school examiner. 

Yours very truly, 
u. G. DEXllfAX, 

Attorney General. 
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BOARD OF EDL'CATIOX-CLERK :\lAY XOT BE APPOIXTED TEACHER. 

September 10, 1909. 

Hox. Joux F. :\1.\HI~R, P,-c,.\ecutiilfl Attoriley. Greenville, Ollio. 
DEAH Sm:-Your letter of Au~st 31st, in which you ask my upnion upon 

the following question, received: 

Is the clerk of the township board of education eligible for appoint
ment as a school teacher in one of the elementary schools of the town
ship? 

In reply I beg leave to submit the following opinion:. I have been unable 
to find any statutory inhibition against the holding of these two positions by 
the same person. The qmstion therefore resolves itself into whether their re· 
spective duties are such as would render the offices incompatible. 

Section 4051 R. S. 0. reads in part as follows: 

"It shall be unlawful for the clerk of a board (of education) to 
draw an ordEr on the treasurer for the payment of a teacher for services 
until the teacher files with him such reports as are required by the 
state commissioner of common schools and the board of education, a 
legal certificate of qualification, or a true copy thereof, covering the en
tire time of the service, and a statement of the branches taught; 
* * :$, 

The above quoted section makes it the duty of a clerk of a board of 
education to accept and approve certain reports of a teacher hired by such board 
before issuing a voucher on the treasurer for the payment of such teacher's 
salary, and for this reason I am of the opinion that the two positions of clerk 
of the board and teacher would be incompatible. 

There is a further reason to be considered in deciding this question and 
that is that a certain amount of favoritism might arise in the' appointment of 
such a clerk because of the influence which such clerk might have with the 
board appointing him as teacher owing to the confidential relationship bound 
to exist to a greater or less extent between himself and such board, and this 
state of affairs alone would render it highly inadvisable, if not actually contrary 
to public policy, that the same man should hold these two positions. 

I am, therefore, of the opinion that the clerlr of a township board of educa
tion is not eligible for appointment as a school teacher in one of the elementary 
schools of the township. 

Yours very truly, 
u. G. DEXlfAX, 

Attorney General. 

CORONER-FEES OF PERSON WHO SERVES WRIT IN EMERGENCY CASE. 

September 14, 1909. 

Hox. HoLLA::\'D C. V.'EnsTER, Prosecuting Attorney, Toledo, Ohio. 
DE.\R Sm:-I beg to acknowledge receipt of your letter of recent date in 

which you ask my opinion on the following: 
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Section 1223 of the Revised Statutes providEs in part as follows: 

"The coroner may issue any writ required by this chapter to any 
constable of the county "' "' * or if, in his opinion, the emergency 
requires, to any discreet person of the township." 

Query: l\Iay the discreet person, who is not a qualified constable of the 
county or specially appointed or deputized by some magistrate, appointed by 
the coroner in emergency c:tses under the above section receive any compensa· 
tion for serving such writs? . 

I beg to call your attention to section 913 of the Revised Statutes, which is 
as follows: 

"The county commissioners shall audit and allow a reasonable com
pensation to any person who is summoued to aid any sheriff or constable 
or other officer, as the case may be, in the execution of any writ or 
process in favor of the state, but such compensation shall not exceed 
one dollar per day, and be allowed only upon certificate of such officer." 

I am, therefore, of the opinion that under the authority of the ab.ove sec
tion, where a discreet person in emergency cases has been appointed by a coro
ner under section 1223 R. S. to serve a writ issued by said coroner, that such 
discrEet verson is entitled to compensation under sPction 91:~ Revised Statutes. 

I beg to remain, 
Yours very truly, 

-----------

u. G. DENJIIAN, 
Attorney General. 

COUNTY COMMISSIONERS MAY NOT DONATE LAND TO CORPORATION 
FOR PURPOSE OF MAINTAINING CHILDREN'S HOME. 

September 14, 1909. 

HoN. CHARLES L. JusTICE, Prosecuting Attorney, Marion, Ohio. 
DEAR Sm:-You have submitted to me for my opinion thereon the following 

question: 

"May the county commissioners of Marion county purchase a farm 
that costs at least $8,700 and present the same to a corporation formed 
for the purpose of and now maintaining a children's home in the 
county, no aid of any kind having previously been extended by .the com
missioners to such corporation? If this may be done, out of what fund 
must the money be paid?" 

Section 921-1 Bates' Revised Statutes provides in effect that, commissioners 
of a county wherein a children's home society may be incorporated and main
taining a home may, if they deem it judicious in aid thereof to. purchase land, 
make a direct donation in amount not to exceed $6,000. 

Section 921-2 provides that if six thousand dollars has been donated as au
thorized in the preceding section, and such donation is not sufficient to pur
chase the needed land or erect the needed buildings, commissioners may donate 
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$2,500 in audition to said sum of $f;,ooo, and that in consideration of such addi
tional donation the eounty shall hav.: a lien upon the property to the extent of 
the total amount donated, or may, if the corporation ceases to discharge the 
objects of its organization, assume control and management of the home. No 
question has, so far as I am informed, been raised concerning the constitu
tionality of these sections, although the same might be seriously challenged 
under section 6 of article 8 of the constitution. 

It is not necEssary, however, to consider the validity of these provisions. In 
the case stated by you, the commissioners are without authority under these 
sections, for the reason that the donation proposed to be made by them ex· 
c~eds in amount beth the initial donation authorized under section 921-1 and 
the total amount authorized to be given under both the sections. 

It is, therefore, my opinion that the donation contemplated by the com
missioners may not be made. 

Yours very truly, 
U. G. DEXMAX, 

Attorney General. 

COUNTY Co:\1:\HSSIONERS ?liAY NOT :v!AKE ALLOWANCE FOR ATTORNEY 
ACC0:\1PANYING OFFICER TO PROCURE FUGITIVE. 

September 20, 1909. 

Hox. K.\HL T. \\'t:nnER, Prosecuting Attorney, Columbus, Ohio. 
DEAR Sm:-A member of your department has submitted to this office, for 

opinion thereon, the following question, viz: 

An agent designated to pursue and pracure the extradition of a 
fugitive from justice was accompanied on his journey by an attorney, 
in order that expected oppo;,ition tu lhe extradition of the fugitive 
might be provided against. The bill of expenses on account of the 
pursuit of the felon includes not only the expenses of the agent or offi
cer, but also the expt>nses of the attorney. :\lay the county commissioners 
allow the claim of the attorney? 

In the letter in which the question is submitted, sections 920 and 1310 R. S. 
are cited. Thes~ sections, so far as I have been able to ascertain, constitute 
the only statutory provisions applicable to the question at hand. They are 
as follows: 

"\Vhen any pt>rson charged with a felony has fled to any other state, 
territory, or eountry, and the governor has issued a requisition for such 
person, or has requested the president of the United States to issue ex
tradition papers, the commissioners may pay to the agent designated 
in such requ!sition or request to execute the same, all necessary ex
penses of pursuing and returning such person so charged, or so much 
thereof as to them seems just, out of the county treasury. 

"The ccunty commiEsioners may allow and pay any necessary ex
pense ineurred by an offictr in the pursuit of a person charged with a 
felony, who has fled the country, in addition to the allowance provided 
for in the preeeding section.'' 

41-A. G. 
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Under the foregoing provisions it is, in my judgment, unlawful for the 
commissioners to make an allowance to any other person than the agent desig
nated in the requisition to execute the same, but the determination of what 
expenses of such agent are necessary and just is a matter which lies within the 
discretion of the commissioners, to be determined by them with regard to all 
the facts of the case. 

Yours very truly. 
u. G. DEXl\[A~,. 

Attorney General. 

APPOINTMENT OF ROAD INSPECTORS-~IADE BY CO:VIl\IISSIONERS OR 
SURVEYOR. 

Road inspectors should be nppointecl by county surveyor and not corn
rnissioners. 

September 20, 1909. 

Hox. F. A. McALLISTER, Prosecuting Attorney, Delaware, Ohio. 
DEAR SJR:-1 beg to acknowledge receipt of your letter of September 14th, in 

which you su,bmit the following question: 

"In Delaware county, county roads are being improved and macada
mized under the authority conferred by section 4670-14, and subsequent 
sections of the Revised Statutes. It has been the custom also to appoint 
separate inspectors for the several roads being so improved, and a con
troversy has arisen as to the power of making such appointments
whether by the county commissioners or by the county surveyor. These 
inspectors are tEmporary employes, and the allowance of the county 
commissioners for the surveyor's office, under section 1183, was not 
made so as to include payment to such inspectors. 

"Kindly advise me, at your earliest convenience, who, in your 
opinion, has the power of making such appointments." 

Section 4670-15, being section 2 of the one-mile assessment pike law, re
ferred to by you, provides in part as follows: 

"* * The commissioners shall appoint a competent engineer to 
superintend the performance and completion of the work, who, being 
under the direction and approval of said commissioners, shall prepare 
and file the necessary plans, plats, profiles and specifications of the 
work ,.. *." (94 0. L. 97.) 

Section 1166 R. S., as amended 93 0. L. 245, provid.es in part as follows: 

"The county surveyors shall perform all duties ~or such county as . 
are now or may hereafter be authorized or declared by law to be done 
by any civil engineer or surveyor. He shall prepare all plans, specifica
tions, details, estimates of cost * " for the construction or repair of 
all * * roads " " and other public improvements '" * which 
may be constructed under the authority of any board within and in such 
county • * *. He shall be responsible for the inspection of all public 
improvements that are made under authority of the board of county 
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commissioners * "· He shall mal<e all surveys required by law to 
be made, and perfcrm all neeessary servic:s to be verformed by a sur
veyor or civil engineer in connection with the construction, repair or 
opening of all county roads, turnpikes, * * constructed under the 
authority of the board of county commission'- rs, and shall perform 
such other duties as said board may, from time to time, require." 
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It is the contention of this department, in a case now pending in the su
preme court, that the effect of section 1166 R. S. is to repeal, by implication at 
least, all of the prior provisions of law authorizing county commissioners to 
appoint civil engineers in road work, and to make the duties of such engineers, 
heretofore appointed by the county commissioners, devolve upon the office of the 
county surveyor. To this contention I am, at present, disposed to adhere. It 
follows, therefore, that the work prescribed by you must be performed by the 
county surv<cyor and that, if it requires the employment of additional assist
ants or inspectors in the office of the county surveyor, the same should have 
been provided for under section 1183, as amended 98 0. L. 245. 

Yours very truly, 
u. G. DESJIIAX, 

Attorney General. 

JUSTICE OF THE PEACE-VACANCY IN OFFICE-TL\IE OF ELECTING 
SUCCESSOR. 

September 22, 1909. 

Hox. IRVIXG :\leD. S~IITII, Prosecuting Attorney, Hillsboro, Ohio. 
DEAl\ Sm: -I beg to acknowledge receipt of your letter of September 17th, 

in which yon submit the following for my opinion: 

At the November election, 1907, :\Ir. Warren W. Johnson was elected 
justice of the peace, and on the seventh day of September, 1909, Mr. 
Johnson died. On the 11th of September a successor was appointed by 
the township trustees, and you desire to !mow if a successor to 1\lr. 
Johnson should be elected at the coming November election. 

I beg to call your attention to section 567 of the Revised Statutes, which is 
in part as follows: 

"\Vben a vacancy occurs in the office of justic::l of the peace in 
any township, " * * by death, * " *, the trustees having notice 
thereof shall, within ten days from and after such notice, fill any such 
vacancy by appointing a suitable and qualified resident of the town
ship who shall sen·e as justice until the next regular election for jus
tice of the peace, and until his successor is elected and qualified; 

.. * " 
"At the next regular election for such office some suitable person 

shall be elect~rl justice in the manner provided by law, for the term of 
four years, commencing on the first day of .January next thereafter;" 

You will note from the above quoted section that the person appointed to 
fill the vacancy in the office of th(; justic2 of the peace caused by the death of 
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Mr. Johnson is to hold office until his successor is elected and qualified; and it is 
further provided that such successor shall be elected at the next regular elec
tion for such office, and such person elected shall take office on the first day of 
January next thereafter. 

Section 1442 Revised Statutes provide'3 that justices of the peace shall be 
elected at the November. election in odd numbered years. Therefore, the next 
regular election for the office of justice of lhe peace will be in November, 190!!, 
and the term of the person elected at that time will commence on the first day of 
January, 1910. Very truly yours, 

U. G. DEX~IAN, 

Attorney General. 

SHERIFF ONLY ENTITLED TO MILEAGE FOR ONE PERSON WHEN TWO 
CONVEYED AT SAME TIME. 

September 24, 1909. 

Box. JoE T. DoAx, Prosecuting Attorney, Wilmington, Ohio. 
DEAR Sue-Your communication is received in which you submit the fol

lowing inquiry: 

The probate judge of this county adjudged two women insane, and 
appointed an assistant in each case to convey them to the asylum. 
The same person was appointed in both cases. The sheriff and the 
assistant conveyed both women to the asylum at ·one time. 

Qqery: Is the assistant entitled to draw mileage in both cases? 

In reply, I beg to say section 719 of the Revised Statutes provides that an 
assistant appointed by the probate court to convey an insane person to an asylum 
shall receive "five cents per mile each way and nothing more, for said services, 
the number of miles to be computed in all cases by the nearest route traveled." 

Inasmuch as but one trip was made the assistant is only entitled to Qne 
mileage. In my opinion the statute does not contemplate the payment of mileage 
in excess of the distance traveled. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

COUNTY COMMISSIONERS-JANITOR OF COURT HOUSE-APPOINTMENT 
OF. 

September 24, 1909. 

Box. JoHN F. MArrEn, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing inquiry: 

In January, 1909, the board of county commissioners of this county 
consisting of T. L. Brewer, ·w. H. Townsend and N. D. Sipple, appointed 
Bert Marl,er as clerk of said board and Perry Turner and W;m. T. Hayes 
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as janitors of the eourt house. The terms of all these appointees to ex
pire on :\Ionday, Septemba 20, 1909. A record of the terms of said 
appointments was placed upon the journal cf said board. The term of 
office of said T. L. Brewer expired on September 19, 1909, and his snc
ce~sor, D. F. Amspaugb, assumed the dutiEs of the office on 1.Ionday, 
September 20, 1909. On the same day said Sipple and Townsend com
menced their second terms as county commissioners. On Saturday, 
September 18, 1909, the board of county commissioners, consisting of 
said Brewer, Townsend and Sipple, without the approval and consent of 
said Sipple, and in his absence, appointed E. K. Lott as clerk of the 
board and said Hayes and Turner as janitors at the court house for the 
term of one year, commencing on September 20, 1909. 

Query: ''I' as the action of the board in making such appointments 
valid? 
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In reply, I beg to say the circuit court of Franklin county has passed upon 
the question submitted by you, and the case is reported in 9 Circuit Court Re
ports, at page 301. In that case the board of county commissioners assumed to 
and did enter into a contract in writing whereby one Frank ::.\'I. Ranck was em· 
ployed as a janitor of the court house in Franklin county for the year next en
suing at a salary of $80 per month. On the next day, viz., Sunday, January 
6, 1895, the term of office of one member of said board expired and on the fol
lowing day his successor was qualified and entered upon the discharge of his 
official duties. TherEupon the new board adopted a resolution by the terms of 
which it was declared that the action of the former board in the employment of 
said Ranck was "reconsidered, rescinded and held as null and void." 

The question befora the court was whether or not the appointment made 
on the 5th day of January, 1895, was a valid appointment, and the court held 
the contract of appointment to be void as against public policy. The facts in 
that case are on "all fours" with your inquiry. 

I am, therefore, of the opinion that the county commissioners were without 
authority to make such appointments on the 18th day of September, 1909, and 
that said appointments are not now binding upon the present board of county 
commissioners. 

Yours very truly, 
w. H. 1.1ILLER, 

Assistant Attorney General. 

COUNTY C01.11.1ISSIONERS 1.1A Y FURNISH DIRECTORIES TO COUNTY 
OI<'FICES. 

September 25, 1909. 

Hox. HAHRY P. Br.AcK, Prosecuting Attorney, Tiffin, Ohio. 
DE.\R Sm:-Your communication is received in which you inquire as to 'the 

right of the county commissioners to furnish city directories to the various 
county offic:rs, and pay for the same out of'the public funds. 

In reply, I be~ to say section g;;9 of the Revised Statutes requires the county 
commissioners to ptoYi(Je offices for the county officers, and this office has here
tofore hdd in opinion to thC' bureau of inspection and supervision of public: 
offices, December ::o. l!liHi, that: 
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"The county commissioners may, under section 859, which provides 
that the county commissioners shall provide the offices for the county 
officers, furnish such offices with telephones, and such other equipment 
as they deem necessary for the proper discharge of official duties." 

It follows, therefore, that the county commissioners may, if they deem the 
same necessary to the proper discharge of the duties of the various county 
officers, equip the county offic~s with city directories. 

Very truly yours, 
U. G. DEX:\IAN, 

Attorney General. 

COUNTY COMMISSIONERS-NOT ENTITLED TO TRAVELING EXPENSES. 

September 25, 1909. 

Hox. Im·rx McD. S)llTH. Prosecuting Attomey, Hillsboro, Ohio. 
DEAil SIR:-Your communication is received in which you submit the fol

lowing inquiry: 

"May items of expense of Highland county commissioners for livery 
hire, railroad fare, board, lodging or feed stable charges, be lawfully 
paid out of the county treasury?" 

You also cite the followjng statutes ttnd cases: Section 897 as amended in 97 
Ohio Laws 254, section 897-5, Richardson v. State, 66 0. S. 108. 

In reply, I want to express my appreciation of your thoughtfulness in citing 
in your letter the various sections of the Rsvised Statutes and the cases bear
ing upon the question submitted. These are always helpful in the preparation 
of the opinion, and enables me to give the opinion with more dispatch. 

Section 897 as amended in 37 0. L. 254, provides a salary for all county 
commissioners and abolishes the per diem compensation. This law is uniform in 
its operation, and applies to ali the counties in the state. 

Section 897-5 was enacted in 1902 prior to the amendment of section 897 
under which county commissioners were placed on a salary, and was intended to 
apply to those counties in which county commissioners were paid a per diem com
pensation. An examination of section 897-5 discloses the fact that the allowance 
for expense therein provided does not apply "in counties where the compensati:Jn 
of county commissionus is now or hereafter may be fixed by a stated salary." 
Inasmuch as all county commissioners are now on a salary, it follows that the 
allowance of expenses, as provided in said section: are no longer available. 

The commissioners of Highland county are, therefore, not entitlEd to bto 
reimbursed out of the county treasury for expenses incurred for livery hirt:, 
railroad fare, board, lodging, etc. 

Yours very truly, 
U. G. DEX::IIAX, 

Attorney General. 
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COCXTY CG:.\1:\IISSIOXERS--TRAXSFER OF Fl"XDS TO FEE FL"XD-COL"X
TY SALARY ACT l<'L'LLY DISCL'SSED. 

October 5, 1909. 

Hox. A. 0. Dil'KI:Y. Proliecuting Attorney, Gallipolis, Ollio. 
DE.\n Sm:-You have asked me for an opinion as to the powers of the 

county commission£'rs in any county to transfer funds under section 7 of the 
act of the general assembly passed )larch 22, 1906, 98 Ohio Laws, pages 89 to 
97, inclusiv_., and fixing the SJ.laries of probate judges, county auditors, county 
treasurers, county recorders, clerks of the court of common pleas and sheriffs, 
and providing for the employment and compensation of their clerks, deputies 
and assistants. 

By section 2i of this act, being ihe last section thereof, the act was made 
to take effect January 1, 1907. Section 7 of the act as originally passed was 
amPndf'd by the general assembly on April 27, 1908, 99 Ohio Laws, pages 208 
and 209, and in its amended form reads as follows: 

"As soon aft::r the passage of this act as the aggregate compensa
tion of the deputies, assistants, bookkezpers, clerlts and employes of the 
various officers is fixed by the commissioners as provided in section 3, 
and on the first :\1onday of April, July, October and January, whenever 
necessary, rluring fln·ee years after said original act took effect, but not 
thereafter, the said commissioners shall enter an order on their journal 
transferring to the county officers' fee funds from any other fund or 
funds of the county in their discretion, such sums as may be necessary 
to make good any 1lefieiencies in, said funds, found by them likely to 
arise during the next ensuing quarter, in consequence of the payment 
of the respective officers, deputies. assistants, bookkeep2rs, clerks, or 
other employes during such period, from the amounts then in or esti
mated to come into said funds for said period, duived from said re
spective offices. 

"But nothing herein shall authorize any such transfer to be made 
for the payment of the county recorder or any person appointed or em
ployed by him. 

"At the end of any quarter as fixed herein, the board of county 
commissioners shall transfer from the county officers' fE:e funds any 
amount therein, derived from any of the aforesaid offices, in excess of 
what is considered necessary to pay the salary and compensation of 
such respective officer and his cteputies, assistants, bookkeepers, clerks 
or employes, for the next ensuing quart,er; and in any case any transfer 
of moneys shall have been theretofore made to said fee funds, the 
funds from which thEy were taken shall be fully reimbursed, and 
thereafter, or where no such previous transfer has been made, such 
funds shall be taken from the said fee funds and placed to the credit of 
the grn£'ral fund of the county. Such transfers may be made upon the 
authority of this act alone, any law to the contrary notwithstanding; 
and from the action of the commissioners thereon an appeal may be 
tal<en to the common pleas court by a taxpayer of the county, which 
shall be heard and determined by said court or a judge thereof within 
twenty ( 20) days after being perfected." 

The wor!IH "three years" as underscored in the above quoted amended sec
tion, were submitted by the amendment for the words "one year" in the original 
section 7. 
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Section 6 of the original salary act has not been amended, and provides as 
follows: 

"Each of the officers named herein shall at the end of each quarter, 
pay into the county treasury on the warrant of the county auditor, all 
fees, costs, penalties, percentages, allowancEs and perquisites of what
ever kind collected by his office during said quarter, for his official 
services, which moneys shall be kept in separat2 funds by the county 
treasury, and credited to the office from which the same has been re
turned." 

Section 3 of the original act has never been amended and it provides that 
on November 20 of each year each county officer above mentioned shall prepare 
and file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, clerks 
and> other employes in his office for the following year, beginning January 1st 
after said November 20, and that within five days after such stat-ement is filed 
the county commissioners must take up and consider the same, and fix an aggre
gate sum to be expEnded during the coming year beginning January 1st for the 
compensation of all such deputies, assistants, bookkeepers, clerks and other em
ployes in and of the office where they are so employed. 

Another provision of the act provides that the salary of the officer and the 
compensation paid to the deputies, clerks and othu employes under him shall 
be paid out of the fees collected in the office, and kept in the separate funds as 
provided in section G quoted above. 

By the plain language of section 7 as above quoted it is made the duty 
of the county commissioners to mal{e certain transfers of funds. The first 
duty laid upon the commissioners by this section 7 is found in the first para
graph of the section, and that duty is that on the first Monday of April, July, 
October and January respectively, whenP.vrr necessary, cluring three years after 
this act took effect, but not thereafter, the said commissioners shall enter an 
order on their journal transferring to the county officers' fee funds from any 
other fund or tunas ot the county, in their cliscretion. such sums as may be 
necessary to make good any deficiencies in said funds, found by them likely to 
arise during the next ensuing quarter in consequence of the payment of the 
respective officers, deputies or other employEs during such period, from the 
amounts then in or estimated to come into said funds for said period derived 
from said respective offices. The purpose of this paragraph evidently ·was, and 
is, to enable each of these county_ officers to meet his pay~roll without drawing 
on his private funds, and was no doubt deemed necessary by the general assembly 
because of the difficulty and delays in collecting the fees clue the office, and from 
the further fact that all the fees earned by any officer in office prior to the clay the 
salary act took effect, January 1, 1907, belong to such officer, and not to the 
county. lt was evident that under these conditions the fees which would be 
collected from week to week or month to month, after January 1, 1907, might 
not be sufficient to ~ay the salary of the officer and those working under him, 
and it was apparently thought by the general assembly that at least a year 
would elapse from the time the act took effect, January 1, 1907, until the cur
rently earned fl:'es would be coming into the treasury in sufficient amounts to 
pay the current salaries, because in the original section 7 the commissioners 
were to make the transfers spoken of in this first paragraph of section 7 when
ever necessary during one year after January 1, 1907, "but not thereafter." It 
appearing to the general assembly in 1908 that the collections of currently 
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earn<d fees were still in some instances insufficient to pay current salaries, sec
tion 7 wa<; amended Avril 2i, 1!108, and the time during which these particular 
transfers mentioned in this first paragraph of section 7 could be made was ex
tended to three years aft2r the original act took effect, namely: to January 1, 
1910. l.:nder this first paragraph of said section 7, therefore, it was the duty of 
county commissionerg on the first ::.\Ionday of this present month of October, or 
within a reasonable time thereafter-the designation of this particular date 
being merely directory-to enter an order on their journal transferring to any 
county officer's fee fund sufficient funds to mal\e good any deficiency in such fee 
fund as to the commissioners may seem likely to arise during this current en
suing quarter after the first :\londay of October, 1909, and the funds so tran'>
ferred may be transferred from any othe;- fund or funds of the county at the 
discretion of the county commisgioners. By the language of the act as quoted the 
three years' limitation will expire with December 31, 1!!09, so that these par
ticular transfers cannot be made after the expiration of this year. 

Section 7 forbids any such transfers as those just mentioned to be made 
for the county recorder, or any person appointed or employed by him. The third 
paragrapll of said section 7 lays another duty upon the county commissioners 
with respect to the transfer of funds, and this transfer is of a different nature 
or character from those specified in the first paragraph. From this third para· 
graph {)f section 7, and from the other provisions of the act, it is plain that 
the general assembly intended that these county officers and those working 
under them should be paid from the fees coming into the treasury from the 
respective offices; that is, the sheriff, for instance, and those working under 
him, must be paid from th2 fees coming into the treasury from the {)ffice of 
sheriff, if this can be none, and this intention is clear as to the other county 
offices named in the act. 

By this third paragraph of section 7 it is the duty of the county com
missiomrs at the end of any quarter as fixed herein; that is, on or just before 
the first Monday of .January, April, July and October, respectively, to transfer 
from each county officer's fee fund any amount therein derived from that office 
in excess of what is consiiiPrP.rl ncce~sary to pay the salary and compensation 
of such officer and those employed under him, for the next ensuing quarter, and 
these excess funds must be transferrzd in the following manner: 

First: In case any transfer of moneys shall have been theretofore made 
to said fee fund, the funds from which the transfer was made shall be fully 
reimbursed from such excess, and 

Second: If tbere is still an excess remaining, or if no such transfer has 
been made, then such exc: ss shall be taken from such fee fund and placed to 
the credit of the genPral fund of the county. 

Section 7 now under consideration must, of course, be read and construed in 
connection with s:ctions 8 and 11 of the original act, neither of which has 
been amended. 

Section 11 provides that out of the fees earned by any one of these county 
officials he must first pay the salaries and compensations of his deputies, assist
ants, clerl<s, boold<eepers and other employes under him, and then after de
nuding from his fee fund the compensation of all such deputies, assistants, etc., 
such county officer shall then receive from such fee fund the annual salary 
fixed for him by sec·tion 12 of this act. 

Sec·tion R above nwnt ioned provides that if any probate judgf', sheriff, clerh 
of the c-ommon pleas eourt, or recorder shall not have re('eived the full amount 
of his salary as 11rovided under said section 12, for any year of his tPrm, but 
shall during su('h y! ar have earner! fees payable to his office in an amount equal 
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to the aggregate of his salary and the compensation paid for that year to his 
deputies and other employes, he shall be entitled to rec2ive from the proper fee 
fund on the allowance of the commissioners, an amount equal to the difference 
bEtween his salary for such year paid to him during his incumbency of the office 
and the salary for that year as fixed by said section 12, whenever that amount 
is collected by any successor to him in office from the unpaid fees earned during 
said year; or, if the entire difference be not collected, then he shall receive s'uch 
part of such difference as may b~ so collected. 

I am, therefore, of. the opinion, 
First: That the transfer of funds to the fee fund of any officer mentioned 

in the beginning of this opinion, and which is authorized under the first para
graph of said section i, to be made from any fund or funds of the county in 
the cliscretion of the commissioners must be made during this present current 
quarter, beginning on the second Monday of this present month of October, and 
ending with the last day of December, 1909; that such transfer must be made 
in such sums 'Only as may be necessary to malie good any deficiency in the 
pfficer's fee fund which the commissioners may find likely to arise during this 
ensuing quarter of October, November and December, and that no other or 
further transfer can be made to meet similar deficiencies, if any shall occur, 
after the expiration of this present year, 1909. 

Second: It will hereafter be the duty of the county commissioners at the 
end of each quarter; that is, on or just before the second Monday of each Jan
uary, April, July and October, to transfer from each county officer's fee fund 
any amount therein derived from his office in excess of what is considered neces
sary to pay the salary and compensation of such officer and those employed 
under him for the next ensuing quarter, and that this transfer must be made 
as to each officer in the following mann~r and order: 

One: In case any transfer of moneys shall have been theretofore made to 
said fee fund, the funds from which the transfer was made shall be fully reim
bursed ·from such excess, and 

Two: The balance of such excess, or where no such previous transfer has 
been made then the whole of sucp. excess, shali be taken from said fee fund and 
placed to the credit of ihe general fund of the county. 

The last sentence of section i as quoted above provides that the transfers 
pro.vided for in the section may be made upon the authority of this salary act 
alone, any law to the contrary notwithstanding. 

Very truly yours, 
U. G. DE:'DfAX, 

Attorney General. 

COUNTY DEPOSITARY ACT-IR:::tEGULAR BIDS-WHAT ARE. 

Bank may not bifl for clefinite amount of county fund under depositary act, 
but rnust offer to become depositaries for rnaxirnurn amount allowed by law, to
wit. four hund1·ed thousand dollars. 

October 7, 1909. 

Hox. J. A. Scn.u:FH:ll, Prosecutin{J Attorney. Jfount Vernon, Ohio. 
DE.\H SJR:-Your communication is received in which you advise that the 

county commissioners of Knox county, Ohio, desiring to deposit the approxi· 
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mate $20IJ,OOfl llalanee of county mon("y, in aecordanC'e with the provisions of the 
eounty depository act, Revised StatutEs, section 1136-1 et seq., as amended 
!19th Ohio L'lws, page ·Hi::i, !";ave due pul.Jlislled notice for proposals from banks 
within the county as per the terms of th(" nct. You advise that as result of such 
publication the following proposals have lJeen fikd with and opened by the 
county commission("rs: 

Savings Bank.............. S75,000 at 3';t on daily balances. 
First Xational. . . . . . . . . . . . . . 20,000 at 3% on daily balances. 
Guar. Savings.............. 25,000 at 2%'7o on daily balances. 
Knox Xatl. All of the $200,000 and up to $400,000. 
(All or none) at $~.80 on all daily balances. 

You then inquire what should be the action of the commissioners in ·con
sidering these proposals. 

In reply, I beg to say that sections 1, 2, 8 and 9 of the act are particularly 
applicable to the questions presented to your commissioners in consideration of 
these bids or proposals. 

The first question to be determined is, may a bank under the terms of this 
act bid for a definite amount of county money at a certain rate per cent., or, on 
the contrary, bid for an amount uf the county's money, the maximum of which 
shall be less than four hundred thousand dollars. 

Section ] of the act provides that the bank designated by the commissioners 
as a depositary shall at no time receive such deposits in excess of four hundred 
thousand dollars, and section 2 provides that each proposal shall contain the 
names of the sureties or securities, or both, that will be offered to the county 
in case the proposal is accepted. The act also authorizes the commissioners to 
require additional security as the amount of the deposit may become larger. 

These facts considered in connection with the provision of section 8 of 
the act, whert>in it is provid;:d that the treasurer, upon written notice from the 
commissioners, stating that a depositary or depositaries have been selected in 
pursuance of the provisions of the act, shall deposit 

"all money in his possession Except such as may be necessary to meet 
current demands, in such hank, banl>:s or trust companies, and thereafter 
he shall, before noon of each business day, deposit in such bank or 
banks or trust companies all money received by him the preceding 
business day, except as hereinbefore provided, and such money shall be 
payable only on the check of the tr2asurer, etc." 

lead to the conclusion that the bank making such proposal to become a county 
depositary should not spedfy for a deposit of a certain amount, and less than 
four hundred thousand dollars. By the plain provision of the act a time or 
inactive dE>posit was not contemplated; but on the contrary, the provision is 
made for a change in deposit to be increased by the daily deposits in the bank 
made bv the treasurer of the county, and to be decreased at such times as the 
county treasurer, to meet current expenses, may check against said account. 

This conclusion is fully sustaint:d by the provision contained in section 9 
of the act wherein it is provided that the depositary or depositaries shall, on the 
first lmsinegs day of each month, notify the auditor in writing of the amount of 
deposits made by the trf>asurer for the preceding month, and the balanee on 
dt>JlOSit to the crt>dit of the county at that time. 

The provh;ion in <;ef'tion 1 of the act that no bank or trust company shall 
receive as such depositary an amount of the county's money to exceed four 
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hundred thousand dollars, makes necessary the provision in the act that other 
banks having bid tbe next highest rate of interest to the first may be designated 
as depositaries when the county deposit is in excess of four hundred thousand 
dollars. 

Applying these principles and conclusions to the bids under consideration by 
your commissioners, we find that the first three bids as set out in your inquiry 
are irregular, not meeting the requirements of the act, and may, therefore, be 
disregarded. According to your advisement, the last mentioned bank bidding for 
the county's money, namely, the Knox National, does comply with the provisions 
of the act. It offers to become the county depositary and pay a rate of interest 
in excess of two per cent., as required by the act, on all daily balances in an 
amount up to four hundred thousand dollars, and to furnish satisfactory security 
therefor. 

From these considerations I conclude and advise that your commissioners 
would properly disregard the bids of. the Savings Bank, the 'First National 
Bank, the Guaranty Savings, and shall designate the Knox National Bank as 
the county depositary for Knox county. 

Very truly yours, 
U. G. DEXl\IA::s", 

Attorney General. 

COUNTY COMMISSIONERS-EMPLOYMENT OF SURVEYOR TO MAKE TAX 
MAP-COMPENSATION. 

County commissioners may not make compensation to surveyor for making 
tax maps in lieu. of. all other compensation allowed by law. 

October 14, 1909. 

Hox. Dox. J. Youxo, Prosecuting Attorney, Norwalk, Ohio. 
DEAR Srn:-I am in receipt of your communication of recent date in which 

you submit the following for my opinion: 

"The board of county commissioners of Huron county have, by 
resolution, appointed the county surveyor of Huron county as tax map 

. draughtsman, and said resolution attempts to make an allowance to the 
surveyor, in lieu of all other compensation, by way of fee or otherwise, 
and the effect of such resolution will be that the county surveyor shaH 
receive a salary fixed by the county commissioners." 

I beg to call your attention to section 2789a of the Revised Statutes, which 
is as follows: 

"The board of county commissioners may appoint the county sur
veyor, who shall employ such number of assistants as may be neces
sary, not exc<eding four, to provide for making, correcting and keeping 
up to date a complete set of tax maps of the county, and which maps 
shall show all original lots and parcels of land, and, also, all divisions, 
subdivisions and allotments of th.e same, together with the name of the 
owner of each original lot or parcel and of each division, subdivision 
or lot in the same; also, all new divisions, subdivisioqs or allotments 
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made in th~: county; all transfers of property showing the lot or parcel 
of land transferred, the name of the grantee, and the date {}f the trans
fer, so that such maps shalJ furnish the auditor, for entering on the tax 
duplicate a correct and proper description of each lot or parcel of land 
offered for transfer. Such maps shall be for the use cf the board of 
equalization and the auditor, and shall be l{~pt in the office of the county 
auditor." 

Section 2789b fixes the compensation of such draughtsmen and assistants. 
From the above sections the board of county commissioners of your county dfl
rive their authority to employ and fix th~ compensation of the county surveyor 
for making, correcting and keeping up-to-date a complete set of tax maps of the 
county, and the above section only authorizes the board of county commissioners 
to appoint and fix the salary of the county surveyor for a particular purpose, 
to-wit: maldng, correcting and keeping up·to·date a set of tax maps. 

Section 1165-1 is as follows: 

"The county surveyor in each county of the state of Ohio shall 
receive in full compensation for his services a salary, not to exceed 
$3,000 per annum, and the judges of the court of common pleas of each 
county are hereby constituted a commission to fix the amount of com
pensation of the surveyor of the county. Such annual compensation 
shall lh.: so fixed once each year. When such commission shall deem 
it nflcessary the county surveyor may appoint deputies, not exceeding 
three (3) in number, as prescribed in section 1166 R. S. of Ohio, at a 
salary for one, not exceeding two-thirds of the salary of the surveyor; 
and fDr the other two, not exceeding for each, one-half of the salary 
of the surveyor per annum; and shall appoint such other assistants as 
are provided in this act." 

This section provides the manner for fixing the compensation of a county 
surveyor, and the board of county commissioners have no authority to increase 
or decrease, or in any manner regulate the compensation of a surveyor, as 
this is left to the judges of the court of common pleas of each county. 

I am, therefore, of the opinion that the resolution passed by your board of 
county commissioners attempting to make an allowance to the county surveyor 
for making, correcting and keeping up-to-date a complete set of tax maps, in 
lieu of all other compensation, is an attempt to usurp the authority conferred 
upon the judges of the court of common pleas in section 1166-1, and the board 
of county commissioners is without authority to pass such a resolution. 

Yours very truly, 
U. G. DEN::Il:AN, 

Attorney General. 

JURORS-PETIT AND GRAND-A:\10UNT OF :\1ILEAGE ALLOWED. 

Jurors, both petit ana grand, may only be allowed mileage to county seat 
and not returniilg. 

October 15, 1909. 

Ho:x. C.\nL "\\·. LE:xz, Prosel·utill{l .Attorney, Dayton, Ohio. 
DEAn SHe-Your communication is received in which you submit to this 

department for an opinion thereon the following question: 
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"::.\lay jurors, both petit and grand, in criminal cases, be allowed as 
mileage five cents per mile to the place of holding court and returning 
therefrom?" 

A reply to your inquiry requires a construction of section 5182 Revised Stat
utes, which reads as follows: 

''Each grand and petit juror drawn from the jury box pursuant to 
law, and each juror selected by the court, pursuant to section five thou
sand one hundred and seventy-three of this chapter, and each talesman 
shall he allowed two dollars per day, for each day he serves, and if not 
a talesman, five cents per mile from his place of residence to the county 
seat, and such compensation ~hall be certified by the clerk of the court, 
and paid by the county treasurer on the warrant of the county auditor." 

The pertinent question herein is, is the language of this section, to-wit, 
"five cents per mile from his place of residence to the county seat" to be con
strued as meaning five cents per mile for Each mile traveled in going both to and 
from the county seat, -or five cents per mile for each mile the county seat is 
distant from the juror's place of residence. The legislature does not say five 
cents per mile from his place of residence to the county seat and return, but 
the language is limited to "to the county seat." However, the legislative intent 
herein need not be a matter of conjecture. 

Section 1391 Revised Statutes provides for the payment of mileage to wit
nesses as follows: 

"All witnesses in civil causes shall be allowed the following fees: 
For each day's attendance at court of common pleas or other court of 
record, to be paid by the party at whose instance he is summoned (on 
demand), and taxed in the bill of costs, one dollar, and five cents per 
mile from his place of residence to the place of holding said court, ana 

*" 

Comparing the language of these two sections relating to mileage, I reach 
the conclusion that when the legislature intended either a juror or witness to 
have mileage for each mile traveled going to and from the county seat, it ex
pressly said it. This conclusion is strengthened by the provision that "each 
grand and pet_it juror drawn from the jury box, pursuant to law, and each juror 
selected by the court, pursuant to section 5173," shall receive two dollars per 
day and mileage of "five cents per mile from his place of residence to the county 
seat," while in section 1301 a witness in the court of record receives but "one 
dollar, and five cents per mile from his place of residence to the place of hold· 
ing said court and returning therefrom." 

My conclusion, and therefore, my opinion, is that under said section 5182 
each grand and petit juror is entitled to mileage of five cents per mile for each 
mile traveled to the county seat, and is not entitled to mileage returning there-
from. Yours very truly, 

U. G. DEXMAX, 

Attorney General. 
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ROADS A~D HIGHWAY8-~L":.\IBEH. OF SIG~ATL"RES REQCIRED FOR DI· 
PROYKIIE~T-:.\IAY RE:.\lO~STRATE AFTER SIGXIXG. 

Pet'liUttS tclw 11ign pditiun fur road improvement are not precluded from 
signing a remonstratire pctitio;t tllereafter. 

A petition for i,npnrerl road .\igaerl ''Y ;,wjority of land otcners both tcitllin 
and tciflwut municipality is suffident. 

October 19, 1909. 

Ho:\' . .J. C. "'ILLLDISO:\', Pt'osecufi11[!, Attorney. Jlt. Gilead, Ohio. 
DE.\11 Sm:-Your communication is received in which you submit the fol· 

lowing inquiries: 

1. A petition signed by a majority of the resident land owners 
for the improvement of a certain road in this county was filed with 
the auditor. On the 5th day of October, 1909. the following action was 
taken by the unanimous vote of all the county commissioners: "In the 
matter of the Fulton No. 1 roau improvement. The petition for the 
above styled improvement was presented to the board this day. We 
find that there is a majority on ;;aid road asking for said improvement. 
The following data was fixed for viewing said road-October 14, 1909." 

Thereafter, on the 9th day of October, 1909, eleven of those who 
had signed the petition filed a paper asking that their names be taken 
off and that th~y be counted as remonstrators against said improve
ment, thereby reducing the signers of the petition to less ~han a rna· 
jority. 

Query: Should these eleven be counted as against the improvement? 
2. On the 9th day of September, 1909, a petition was filed for the 

improvement of a road b:cginning at a point within the limits of the 
corporation of :.\lt. Gilead, running west to the corporation line; thence 
west over a road connecting the corporations of M:t. Gilead and Edison. 
By counting all the land owners both within and without the corpora
tion a majority have signed, but a majority of those outside of the cor
poration have not signed. 

Query: Under section 4670-14, as amended 99 0. L. 489, is this 
petition sufficient to warrant the commissioners in proceeding with 
the improvement? 

In r::ply, I beg to say the answer to both the questions submitted is deter
mined by the provisions of section 4670-14 R. S., as amended 99 0. L. 489. Said 
section is in part as follows: 

"That when a majority of the resident owners of any real estate 
lying and being within one mile of any public road, shall pres::nt a peti
tion to the county commissioners of any county in the state of Ohio, 
asldng for the grading and improving of any such road, the board of 
county commissioners shall go upon the line of such road, described in 
such petition, and if in the opinion of the county commissioners the 
public utility requires such road to be graded and improved, the com
missioners shall d~termine whether the improvement shall be con
stru<'ted of stone, gravel, or brick, any or all, and they shall determine 
what part or parts of such road improvement shall be of stone, gravel, 
or bric•k, any or all, anu shall enter their determination on their journal, 
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* 0 " provided that it shall not be necessary in determining such 
majority petition to count any such land owners residing within any 
municipality." 

While this s€ction makes no reference to remonstrators, yet I assume that 
land owners have the right to remonstrate the same as if the improvement was 
under the two-mile assessment law, and in that instance land owners who 
have signed the petition may thereafter sign a remonstrance and will be counted 
as against the improvement, provided, however, that if the petition fails the 
accrued costs shall be paid by such petitioners who have thereafter remonstrated. 

In my j11dgment, a land owner who signs a petition under section 4670·14 is 
not precluded from signing a remonstrance thereafter, provided such remon
strance is filed before the commissioners determine that the improvement shall 
be made. 

The provision in section 4~70-14 "that it shall not be necessary in deter
mining such majority .petitioners to count any such resident land owners re
siding within any municipality" seems to invest the county commissioners with 
discretion as to whether or not land owners within a municipality shall or 
shalJ not'be counted in determining whether or not a majority of the resident 
land owners have signed the petition. 

I am therefore of the opinion that a petition for an improvement signed hy 
a majority of ali the land owners both within and without the municipality is 
sufficient to warrant the commissioners to take action thereon. 

Yours very truly, 
U. G. DENl\fAN, 

.Atto1·ney General. 

COLLATERAL INHERITANCE TA.."'C LAWS-EXEMPTION OF PUBLIC INSTI· 
TUTIONS OF LEARNING OF FOREIGN RESIDENCE. 

Bequest by citizen of Ohio to public institution of learning existing un~jer 
corporation laws of other state is subject to Ohio collateral inheritance tax law, 
ana same is true if such institution is subordinate to college incorporated in 
Ohio. 

October 22, 1909. 

Hox. CAHL W. LKxz, Prosecuting .Attorney, Dayton, Ohio. 
. DEAR Sm:-Your communication is received in which you submit to this 

department for an opinion thereon the following inquiries: 

1. Is a bequest made by a citizen of Ohio to certain public institu
tions of learning, existing under corporate laws of other states, subject 
to the Ohio collateral inheritance tax Jaw? 

2. If the first inquiry is answered in the affirmative, would the 
statute still be appli<'able to an institution of learning existing under 
the corporate laws of another state, which, since the execution of the 
will making the bequest, and before the death of the testator became a 
part of an institution of learning located in Ohio, and which is sub
ordinate to a college incorporated in Ohio? 

In reply to your first inquiry, I beg to say that the part of the Ohio collat
eral inheritance tax law under sectional number 2731·1 Revised Statutes, ap
plicable to your inquiry, is as follows: 
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"That all property within the jurisdiction of this state, and any 
interests therein, whether belanA"ing to inhabitants of this state or not, 
and whether tangilJle or intangible, which shall pass by will or by the 
intestate laws of this state, or by deed, grant, sale or gift made or in
tended to {take) efl'ect in pm;session or enjoyment after the death of 
the grantor, to any person in trust or otherwis<>, 0 * 0 shall be liable 
to a tax of five per centum of its value, above the sum of two hundred 
dollars, seventy-five per centum of such tax to be for the use of the 
state, and twenty-fi\'e per centum for the use of the county wherein 
the same is collected; and all administrators, executors and trustees and 
any such grantee under a conveyance made during the grantor's life 
shall be liable for all such taxes, with lawful interest as hereinafter 
provided, until the same shall have been paid, as hereinafter directed. 
Such taxes shall become due and payable immediately upon the death 
of the decedent, and shall at once become a lien upon said property, 
and be and remain a lien until paid. 

"But the provisions of this act shall not apply to property, or inter
ests in property, transmitted to the state of Ohio under the intestate 
laws of this st:~.te, or embraced in any bequest, devise, transfer or con· 
v~yance to, or for the use of the state of Ohio, or to or for the use of 
any municipal corporation or other political subdivision of said state 
for exclusively public purposes. or public institu.tions of learning, 
or to or for the use of any institution in said state for purposes of 
purely public charity or other exclusively public purposes; and the 
property, or. interests in property so transmitted or embraced in any 
such 1levise, bequef't, transfer or conveyance is hereby declared to be 
,;xempt from all inheritance and other taxes, while used exclusively for 
any of said purposes." 
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If these various institutions of learning, legatees under the will referred 
to in your inquiry, were Ohio corporations they would, by the terms of this 
section be exempt from the payment of the above taxes. The question then re· 
mains, do~s the language of this section, to-wit, "or public institutions of learn· 
ing," exempt such institutions existing under Ohio corporation laws and apply 
to such institutions eJ>.bting 1mder the corporation laws of states other than 
Ohio'! 

In the matter of the estate of Prime, deceased, 136 N. Y. 347, the circuit 
court of appeals of New York, in discussing the liability of a foreign corporation 
to a state legaC'y tax statute, used the following pertinent language: 

"The claim that the test of liability of foreign corporations to a 
legaC'y tax is the liability of a domestic corporation of the same charac· 
ter to the payment of such tax, and that If one Is exempt the other is 
exempt also, has. we think, no toundation." 

Contimiing, the court said: 

"It is the policy of society to encourage benevolence and charity, 
but it is not the proper functirJn of a state to go outside of its own limits 
and devote its resources to support the cause of religion, education or 
misflions for the benefit of mankind at large." 

In the case of :\latter v. Balleis, 144 ~. Y. 132, the court expressly approved 
the decision in the Prime case, and added: 

42-A. G. 
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"A statute of a state granting powers and privileges to corpora
tions must, in the absence of plain indications to the contrary, be held 
to apply only to corporations created by the state over which it has 
the power of visitation and control. The legislature in such cases is 
dealing with its own creations, whose rights and obligations it may 
limit, define and control." 

The supreme court of the United States in the case of U. S. v. Perkins, 163 
U. S. 625, referred to the Prime case with approval. 

The above decisions have not,· since their deliverance been distinguished. 
In addition to these foreign decisions our own supreme court in the case of 
Humphrey v. State, 70 0. S. 84, when considering this same section of the Re
vised Statutes and the language thereof, to-wit: 

"or to or for the use of any institution in said state for purposes of 
purely public charity or other exclusively public purposes,'' 

and after citing many authorities, including the above mentioned, stated the 
following conclusion: 

"From the foregoing !'ases, we see that the exemptions of charitable 
institutions, would· relate only to domestic institutions of that class, 
even if the words 'in the state' had been omitted from the statute." 

This conclusion seems to be reached as a result of the consideration that 
~nas:much as the state of Ohio has no power of visitation and control over cor
porations existing under the Jaws of other states, that the legislature intended, 
and I think properly, that Ohio corporations only should be the beneficiary of 
the exemption clause of this act. 

I therefore answer your first inquiry in the affirmative. 
Your second inquiry presents a more intricate question still. You state in 

that inquiry that the institution of learning, while still a foreign corporation, 
is now a part of a theological school located in Ohio, but the corporation which is 
directly the beneficiary of the legacies has a home outside of the state of Ohio. 
It has selected its abiding place in a state other than Ohio, and it is an ele
mentary principle that a corporation being the mere creation of local law can 
have no legal existence beyond the sovereignty where created. It must dwell 
in the place of its creation, and cannot migrate to another sovereignty. In my 
opinion, the fact that this foreign corporation is now interested in and may be 
part owner of an Ohio institution of learning, does not change the application 
()f the Ohio statute to a foreign corporation. The recognition of its existence 
-in this state and the enforcement of its contracts made herein, depend purely 
upon the comity of states. The state of Ohio may exclude the foreign corporation 
entirely. ~hese and many other matters relating to foreign corporations doing 
business in Ohio rest wholly in the discretion of this state. 

Sufficient is said, I believe, to justify the conclusion that the liability of 
the corporation referred to in your second inquiry for the inheritance tax is 
not different than that of the corporation referred to in your first inquiry. 

yours very truly, 
U. G. DENMAN, 

,!l.ttorney General. 
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QL'ADREXXJAL APPRAISE:\IEXT ACT-COST OF PRIXTIXG A.'\"D CO:\I· 
PEXSATIOX OF ASSESSO:lS TO CO:\IE ·wrTHIX LDIITATIOX-WORl{ 
:\IL'ST BE CO:\IPLETED BY JL'LY 15TH. 

The li;,zitation of une-tzce,ztieth of one per cent. uf the total tax duplicate 
must meet all expenses of quadrennial appraisement act and all work must be 
completed from January 15 to July 1. 

October 25, 1909. 

Hox. F. R. Hoon;, Pro.~er.uting Atto;·,zey, Jefferson, Ohio. 
DEAR Sm:-Your communication is received in which you submit for an 

opinion thereon inquiries relating to the provisions of an act "to provide for 
the election of assessors of real property" (100 0. L., page 81), as follows: 

"1. Is the cost of printing the pamphlets required in section 8 to 
be included in the limitation of one-twentieth of one per cent. of the 
tax duplicate, as provided in section 7? 

"2. Are the assEssors compelled to complete their assessment within 
such a time that their compensation at the rate fixed by the commis
sioners, together with all the other expensEs of the assessment shall not 
exceed the limitation in section 7? 

"3. If the assessing board at the minimum salary provided in sec
tion 6, with. minimum clerk hir<!, and other allowances, are unable to 
complete the assessment within the limitation of section 7, are they to 
cease work, or work without pay? And if neither, how are they to be 
paid?" 

For answer to your first inquiry I call your attention to the provision con
·tained in section 7 of the act, as follows: 

'Provided, however, that the total cost of any quadrennial appraise
ment in any city shall not exceed the sum of one-twentieth of one per 
cent. of the total tax duplicate of said city, for the year in which said 
quadrennial appraisement is made." 

In my opinion, thif; language is sufficiently clear to leave no doubt but 
that the sum of money obtained from the above assessment was intended by the 
legislature to meet any and all expense incident to the quadrennial appraise
ment, and would, therefore, include the expense incurred in printing and mail
ing the pamphlets provided for in section 8 of the act. 

:\Iy reply to your first inquiry has answered your second. Section 7 of the 
act above <Jwted controls as to the expense that may be incurred in making 
the decennial appraisement, and there is no provision of law whereby the ap
praisers may draw additional compensation. 

Answering your third inquiry I call your attention to section 5 of the act, 
which provides that: 

"The assessors elected under this act shall begin the valuation of 
the real property in their respective districts on or before the fifteenth 
day of .January after their election, and shall complete the same on or 
before July first follmdng." 

This language can mean nothing else than that the assessors are to draw 
no per diem for services after July first, and the provision is explicit that the 
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work shall be completed by this date. It is quite clear from the prov1s1on in 
this act that the legislature thought from January 15th to July 1st would be 
adequate time for the work to be done, and this maximum time limit was evi
dently fi.xed in order to facilitate the work so that the expense incident thereto 
would not become a burden upon the taxpayers of the municipality. It is possi
ble, perhaps probable, that there will be instances where the assessors working 
(arnestly and in good faith will not be able to complete the work by July 1st 
>'.'ith the· same thoroughness and care that they might desire to. The act fixes 
the time when the work shall be completed, and unless the legislature to con
vene in January, 1910, is of the opinion that the fund provided for in section 7 
of this act is not adequate, and provides for more, there will be no prov-ision of 
law whereby a greater sum of money may be obtained for the quadrennial ap
praisement of real estate than is provided for in section 7 of this act, and as 
quoted in reply to your first inquiry. Very truly yours, 

€) U. G. DEXl\IAN, 
Attorney General. 

ARMORIES-LEASil'iG 01!~ BY ADJUTANT GENERAL. 

November 1, 1909. 

HoN. JA:I1ES R. STll~Lixus, Prosecuting Attorney, Kenton, Ohio. 
DEAH Sm:-I beg to acknowledge receipt of your letter of .October 18th, in 

which you submit the following question for an opinion thereon: 

"Under section :3085 has the adjutant general of the state authority 
to lease rooms or buildings for armory purposes, for local military or
ganizations, or has this authority been superseded by the provisions of 
section 2 of an act passed March 12, 1909, pages 25, 26, 27 and 28, 100th 
Ohio Laws?" 

I have already advised the adjutant general that until the "state armory 
fund" provided under authority of section 4 of the act of March 15, 1909, 100 
0. L. 25-27, comes into existence, which will not be until January 1, 1910, all 
existing laws relating to the leasing, government and inspection of armories 
remain in force. 

I am, therefore, of the opinion that any proceedings may be had under sec
tion :3085 R. S., at least until after the act of 1909 goes into effect. It is my 
judgment also that the enactment of the latter law does not impose any limita
tion upon the time for which leases entered into prior to January 1, 1910, under 
section :3085 may be made to run. Yours very truly, 

u. G. DEX:I~N, 
Attorney General. 

DITCHES AND DRAIN8-SUPPLE:\IENTAL PETITION TO CHANGE FILED 
AFTER CONTRACT LET-AUTHORITY OF COMMISSIONERS TO GRANT 
SECOND PETITION. 

November 2, 1909. 
Hox. H. B. WELSH, Prosecuting Attorney, London, Ohio. 

DEAH Sm:-Your communication is received in which you submit the follow
ing statement of facts, together with a request for an opinion thereon: 

On the 25th day of November, 1907, a petition for the construction 
of an open ditch was filed with the county auditor under section 4451 of 
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the Revised Statutes. Th:o> auditor fixed a day for a view of the same, 
and upon a view by the commissionPrs said ditch was granted, surveys 
made, a~se;,sments determined, construction of ditch sold, contractor 
qualified, and the work oi co:Istruction of said ditch according to the 
profil<>, plans and specifications is in progress at the present time; pro
ceedings in all respects according to law. 

On the 27th day of September, 1909, one of the petitioners of the 
aforesaid ditch filed a new petition with the county auditor, asking that 
a certain portion of the aforesaid ditch be tiled. The ditch asked to be 
tiled is over the exact line that the commissioners have granted an 
open ditch and this open ditch is in process of construction. Upon this 
new petition being filed the auditor fixed a day for the review and the 
commissioners have viewed the same, but have made no report. 

Query: Under this statem(nt of facts have the county commission
ers jurisdiction to grant the prayer of the second petition for tiling? 
If so, what is to be done with the contract for the construction of the 
open ditch? 
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In reply, I beg to say that chapter 1, title 6 of the Revised Statutes, of 
which section 5541 is a part, contains no provision whereby the county com
r.lissioners may make changes, alterations or additions to a proposed county 
ditch aftu all of the preliminary requirements have been complied with and 
the proposed improvement properly "sold" and in process of construction. The 
county commissioners are authorized under section 4448 R. S., to change either 
terminus of a proposed ditch before its "final location," thereby inferring that 
no changes may be made after the ditch is finally located. 

In the case submitted the contractor certainly has the right to rely upon 
his contract with the county commissioners. While, as above stated, there is 
no express authority granted the county commissioners to vary the profile, plans 
and specifications after the contracl is let, yet if the "public health, convenience 
or welfare" will be benefitted by such changes, it might be possible for the 
county commissioners to entet· into a supplementary contract with the contractor 
embodying the changes dlsired, the payment for which, of course, would have 
to be regarded as extra. Such a course, however, would likely require a new 
apportionment on the land benefitted by sueh chang .. s. In any event, the con
sent of the contra~tor is necessary before any change can be made. 

Yours very truly, 
W. H. MILLER, 

Assistaut Attorney General. 

COUNTY SURVEYOR'S ASSISTANTS' SALARY ::.\lUST BE PAID OUT OJ!' 
COL""NTY FUND AND NOT BY I<'EES. 

November 2, 1909. 

Hox. IsRAEL ::.\1. FosTER, Prosecuting Attorney, Athens, Ollio. 
DEAlt Sm:-In your letter of October 25, receipt of which is acknowledged, 

you su!Jmit the following question: 

l'ndPr th:J provisions of the surveyors' law, as it appears at page 
2!7 of volume 9S of th:o> Ohio Laws, is it legal for the surveyor to appoint 
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a deputy surveyor and not certify him for any salary from the county, 
but allow his compensation to consist of fees received for services to 
the citizens generally of the county? 

Section 1183, as amended 98 0. L. 247, provides unequivocally that: 

''The county surveyor shall appoint such assistants * * * as he 
shall deem necessary * "' * and shall fix their compsnsation, * * * 
and the compensation after being so fixeq shall be paid to such assistants 
* * * out of the treasury upon the warrant of the county auditor out 
of the general fund." 

The effect of this provision is, in my judgment, to prohibit the compensation 
of the county surveyor's assistants in any manner otherwise than by salary pay
able out of the county fund. 

Yours very truly, 
U. G. DEX~fAX, 

Attorney General. 

COUNTY COMMISSIONERS-PURCHASE OF FILING CASES-MUST 
ADVERTISE. 

If filing cases to be purchased by commissioners when insta~led constitute 
permanent accession to realty co-ntract tor pnrchase must be governed by public 
buil<lin[; act. 

November 2, 1909. 

Hox. Jons F. MAHER, P1·osecuting Attorney, Greenville, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of October 23rd, in 

which you request my opinion as to the following question: 

"Has the board of county commissioners the right to contract for· 
the purchase of steel filing cases and steel office equipment for an office 
in the court hous::, the contract price for the same being $2,800, without 
first advertising the same according to law?" 

The sections referred to by you prescribe the duties of the commissioners 
with respect to the making of "any addition or alteration" to any public build
ing. The precise question involved in your general inquiry is with regard to 
the meaning of the phrase "addition or alteration of any public building." 

Various considerations have suggested themselves to me in attempting to 
define the meaning of this phrase. In the first place it might be contended that 
the adaition or alteration in order to be governed by the provisions of the public 
building act must needs be to or of a building ~ather than in connection with 
some office or room in the building. Tht:s a he!<ting system or elevator service 
designed to accommodate the occut:ants of ths entire structure would be an 
addition to the building as distinguished from one to a single office. It is my 
conclusion, however, that this distinction is immaterial, and that the existence 
of an addition to or alteration in a county building is not to be determined by 
reference to the location thereof or the generali_ty of its purpose. Whenever 
any question has be~n raised in this state so far as I have been able to ascertain, 
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respecting thP meaning of the termt-; now under discu~sion, the test suggested by 
the court has lJEPn that existing in common Jaw with regard to the distinction 
lJetwePn fixture:; and !JPrsonai property. 

"Counsel for respondents urges that this particular contract for the 
erection of a st~am heating plant, is not included or covered by the 
provif'ions of the sections jus;: quoted, as not being a building, an addi
tion or an alteration of a lmilding "' '; "· The suggestion is not war
ranted lly the facts, and is wholly untenablE>, as a legal proposition. The 
steam heating plant is of such character, and is attached to the build
ing in such manner and for such purpose, that it becomes a part of it, 
and so is included and referred to in the section as, 'an addition to a 
building.'" 

State ex rei. v Commissioners, 17 C. C. 370·375. 
"It se<ms " "' * clear to us that the improvement in question 

(installation of elevator J v;a~; an addition to or an alteration of the 
court house. It is evident from the proposals submitted and the speci
fications of the character of the work to be done, and what it would be 
when completed and attached to the building, that it would be a part 
thereof-certainly a fixture, and would pass with the realty. ·we see 
no reason whatever for likening it to articles of furniture, purely per
sonal property, as to which the claim is that any amount may be pur
chased at private sale by the commissioners, which is doubtful.'' 

State ex rei. v. Commissioners, 18 C. C. 275-277. 

Ron. J. A. Kohler, attorney general, in construing the first port:on of the 
public building act which relates to state buildings and institut.ons, and con
tains provisions similar to those of the s~ctions cited by you, makes the follow
ing remarks: 

"I draw the line between such things as pertain to the erect:on of 
the building and which constitute, when finished, the real Estate or is . 
connerted therewith, and not when it is simply personal property, and 
used merely for furnishing and equipping the institution with articles 
of necessary use. 

"To hold that the section applies to the thousand and one things 
that must be provided to furnish such an institution would, it seems 
to me, b.~ absurd. It would ue very difficult to do in any case. You 
must furnish crockery, furniture, household goods of every description, 
and to mal•e complete plans and get the benefit of competition upon it 

-would be a hard thing to do. 
"It is very likely that s::~m~ of the things you specify, sn~b as ranges, 

laundry machinery and other things, would become pa•·t of the real 
estate, depending upon what it is and how connected; " " ~ hut in 
respeet to what is movable property, us~d simply in furnishing the build
ing, I do not believe that tht; s:>ction applies." 

Opinions of Attorneys General, val. 3, page 1000. 

I feel satisfied that the distinction suggest~d in the decisions above quoted 
is the one whirh should be applied to the case presented by you. The rule in 
this rPspeet is fully and ac('urat~ly stater! in the leading case of Teaff v. Hewitt, 
1 0. S. :ill, the entire syllalms an1l opinion of v•hich is worthy of consideration 
in the present !'onnef'tion, and therefore I shall not select any particular passage 
for _quotation. 
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It is my op1mon, therefore, that if the steel office equipment referred to by 
you, but not exactly described, will, when installed, constitute a permanent 
accession to the realty, the contract for its purchase is governed by the public 
buildl';ng act; but if, •on the other hand, the property to be '.Pu'rchased when de
voted to its intended use, is movable furniture and would remain personal prop
erty, then the sections cited by you do not apply_ 

Yours very truly, 
u. G. DEXl\IA:N, 

Attorney General. 

BLIND RELIEF-NO LL\HTATION AS TO AGE. 

November 2, 1909. 

Hox. E)DIETT C. SAn.Es, Prosecuting Attorney, Fremont, Ohio. 
DEAR SJR:-Your communication is received in which you submit the fol

lowing inquiry: 

Under the act for the relief of worthy blind, 99 0. L. 56, a needy 
blind person is construed to mean "any pe·rson who by reason of loss 
of eyesight is unable to provide himself with the necessaries of life, and 
who has not sufficient means of his own to enable him to maintain 
himself." This law as originally enacted authorized the payment of re
lief "to ali male blind persons over the age of twenty-one and all femal~ 
blind persons over the age of eighteen years." 

Query: Does the provision of the amended act, as above quoted, 
authorize the paymEnt of relief to blind persons who are under the age 
of majority? 

In reply, I beg to say the Jaw as it now stands contains no limitation as to 
the age of applicants for such relief, and it is my judgment that all persons who 
meet the other requiremEnts are entitled to the relief provided, irrespective of 
their age. Yours very truly, 

U. G. DEXMAX, 

Attorney General. 

BOARD OF EDUCATION-TOWNSHIP-APPOINTEE SERVES FOR UNEX
PIRED '!'ERM. 

November 3, 1909. 

Hox. WILLIA:II MAFFETT. Prosecnting Attorney, Carrollton, Ohio. 
DEAR SIR:-In your letter of Nov~mher 1st, receipt whereof is acknowledged, 

you request my opinion as to the tenure of office of a person appointed to fill a 
vacancy in a township board of education. 

Section 3981 R. S. provides in part that: 

"Vacancies in any board of education * " * shall be filled by 
the board of education "' * " for the unexpired term." 

This section relates to a particular subject-matter and supplants the gen
eral provision of section 11 R. S., which is to the effect that a vacancy occurring 
more than thirty days before the next proper election for the office in which 
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the vaeaney o!'eur,; Hhall be filled hy appointment until a sueeessor is eleeted at 
sueh eLction and may lawfully qualify. (See State ex reL v. :\leG reg-or, H 0. S. 
628.) 

It is my opinion, therefore, that the appointee in the case mentioned lJy 
you will serve out the unexpired term of his pndecessor. 

Yours very truly, 
u. G. DE:'CIIAX, 

Attorney General. 

DITCHES-TOW~SHIP DITCH SUPERVISOR-AUTHORITY TO OPE~ SUR· 
FACE DITCH OVE-'1 TILED DITCH. 

November 3, 1909. 

Hox .. J. \V. S)llTH. Prosecuting Attorney, Otta1ca, Ohio. 
DE.\H Sm:-1 beg to acknowlPdgc receipl of your letter of October 25th, in 

which you request my opinion as to the power of a ditch supervisor to open 
up a surface ditch over a tiled ditch in case the original specifications of the 
tiled ditch do not. provide expressly for a surfare ditch. 

I have previously held that the township ditch supervisor may exercise no 
powa respecting tiled ditches unless in his judgment the tile is insufficient to 
provirle the necPssary drainage. [ assume that in the case you submit a super· 
visor has reacher! the c:>nclusion that the tiled ditch is not adequate to provide 
the neressary rlrainage. If this is the rase the supervisor has undoubted au
thority, in my judgment, to open up a surface ditch over the tiled ditch, re
gardless of whether or not the tile was originally covered so as to be level with 
the surface of the adjacent land. The plain provisions of section ll of the art 
found in !l9 0. L. z:n-2::!l !earls to no other conclusion. 

Yours very truly, 
U. G. DEX:IIAX, 

Attorney General. 

TAX :\IAPS-C0:\1:\IISSIO~ERS' AUTHORITY TO E:O.lPLOY SURVEYOR
CO:\IPENSA TI 0~--I:\lPROVED ROADS-C0:\1:0.11 SSIONERS' AUTHORITY 
TO CONTRACT WITH TOW~SHIP. 

Commisiona.~ may r·ontract u:ith surveyor for maldng tax maps and provide 
compensation for such 1cork, ana su1·veyor may also retain such compensation in 
addition to five dollars provided by statute. 

Commissioneni ,nay contract u;ith tou:nsllip ttustees for turnislliny 1naterial 
and labur for repairs of improvctl roarls. IJUt t01cns11ip slloHld furnish portion 
of labor f1y t"equiring road labor to be )Jerformerl. 

November :l, 1909. 

Hox. \Vn.u.ut Dt·xJPA('E, Prosecuting Attorney, Bowling Green, Ohio. 
Dt-:.\n Sm:-1 beg to aelmowledge r2ceipt of several communications from 

you submitting; two qnPstions for my opinion, viz: 

.. 1. The r·mmty f'ommi~Hioners have contracted with the county 
survf'yor for the mal<ing of tax maps at a compensation of $:>0 per 
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month. ::.\lay the surveyor retain the amount paid under such contract 
for his own personal use, in addition to receiving $5 per day for ordi
nary services under section 1183 R. S.? 

"2. The county commissioners of ·wood county have made an ar
rangement with the trusteEs of several of the townships therein for the 
repair of improved roads whereby the commissioners are to furnish 
the stone and machinery, and the trustees are to hir<J the labor. Is such 
an arrangement lawful, or must the commissioners supervise the entire 
work of road repair including the employment of laborers?" 

Answering your first llUestion I beg to state that I have heretofore held 
that the county commissioners may appoint the county surveyor to make tax 
maps under section 2789a, and fix his comp<:nsation tor such services under sec
tion 2879b R. S. The surveyor is entitled to retain such compensation, and 
the commissioner in fixing the same may· not make it a substitute for the sur
veyor's regular compensation of five dollars per day to which he is entitled for 
the per diem work in the regular course of his official employment under section 
1183 R. S. 

In respect to the second question submitted by you I assume that the same 
relates to the repair of improved roads, and not to the original improvement 
thereof. A sharp distinction is made in our statutes between these two pro
ceedings. Certain of the sections cited in your letters relate to the matter of 
original improvemEnt as distinguished from repair. 

The entire subject of repair of improved roads is governed by the provisions 
of chapter 10 of title 7, part 2, Revised Statutes of Ohio, being section 4876 ct 
·seq. thereof. This chapter may, for our consideration, be 'divided into two parts: 

First, the group of s2ctions relating to repair of improved roads in certain 
counties enumerated, and which do not apply to Wood county, and 

Second. A number of related general statutes, beginning with section 4896 
RevisEd Statutes, which is as follows: 

"In every other county the county commissioners are hereby con
stituted a board of turnpike directors, in which the management and 
control .of all such roads therein shall be exclusively vested." 

The constitutionality of the special laws relating to repairs in certain 
counties, and also of the turnpike directory laws above referred to, has been 
sniously questioned, and is involved in a case now pending in the supreme court 
of this state. Inasmuch, however, as the turnpike directory law has not been 
declared unconstitutional, and as a decision to that effect would leave all of 
the counties of the state without any machinery for the ordinary repair of im
proved roads, it is my judgment that the existing statutes should be followed 
until such time as. the same shall have been repealed or declared unconstitu
tional. 

Section 4899 Revised Statutes, being a portion of the turnpike director law, 
provides in part as follows: 

"They (the directors, i. e., the county commissioners) may contract 
for labor and material either at public sale or private contract as will 
best subserve the interests of the different roads, and shall certify to 
the county auditor on or before the first :uonday in June Each year, the 
amount of money necessary for the purpose of keeping such roads, in
cluding the bridges and culverts thereon, in good repair "' "' "' " 
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The word "such" as emvloyed in section 4896 and 4S9!l refers to improved 
roads as enumerated in seetion 4876, which, in sullstance, mentions all possible 
ldnds of improved roads. 

Section 4901 provides for a general levy for the repair of improved roads. 
Section 4902 Revised StatutEs is as follows: 

"In townships where such roads are located * * * the township 
trustees shall * * * designate and set off such portion of the two 
days' labor as they may deem just and Equitable to be performed under 
the control of the board of directors or their superintendents, subject 
to ali the rules and regulations of law for its performance under the 
direction of road supervisors." 

Under the foregoing section I am of the opinion that the county commis
sioners acting as turnpike directors may mal{e all contracts relating to the em
ployment of the teams and labor for repairs on improved roads, but the trustees 
of each township may and should furnish a portion, at least, of such labor by 
requiring road labor to be performed upon such improved roads under section 
4902 Revised Statutes. 

In this connection it is interesting to note that the act of Apl'il 6, 1888, as 
amended 95 0. L., 917, which relates to the repair and maintenance of the 
Western Reserve and Maumee state road, a portion of which passes through 
'V.ood county, providEs that: 

"The county commissioners of the respective counties of Wood and 
Sandusky are hereby authorized and requirzd to * >!< * keep in repair 
so much of said road as lies within their respective counties in the 
manner prescribed by sections 4876-4896 et S(q. of the Revised. Statutes 
of Ohio, providing for the repair of improved roads." 

I have examined the three citations to the 99 0. L. submitted by you in 
connection with this question. I find that the act printed on page 204 thereof 
relates exclusively to the purchase of machinery and tools by the county com
missioners, and to the employment of labor to operate the same, referring ob
viously to road rollers and such other apparatus as requires the employment of 
skilled labor. This section authoriz:s the commissioners to use such machinery 
in the repair of roads, but it is not material in the present connection. 99 0. L. 
353 and 360 are acts amendatory of and supplementary to certain sections of 
chapter 11 of title 7, and both r;?late to extraordinary repairs and not the ordi-
nary maintenance and repair of improved roads. Yours very truly, 

u. G. DEX::IIAX, 

Attorney General. 

JOINT WORKHOUSE-CONTROL OF UNDER PAINE LAW. 

Director of public safety tcill act for city and county commissioners for 
county in matters relating -to joint tcorkhouses. ,uz matters involving an ex
peilditure of m·cr firP lnlilclrerl dollars nwst be submitted to board of control. 

November u, 1909. 

Hox. WILLLUI F. Onn, Prosecuting Attumey, Xenia, Ollio. 
DE.\R Sm:-1 beg to aclmowledge receipt of your letter of November 1st, in 

which you request my opinion regarding the following question: 
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"The city of Xenia and Greene county, jointly own a workhouse un
der the provisions of section 1536-377 Bates' Statutes. Under the provi
sions of the act, the control of the institution is vested in a 'joint board 
of public service of the city.' Since at the time !h~ act was passed, there 
were three members of the board of public s2rvice, a workhouse board 
was thus established on which both the county and city had an equal 
representation of three members. 

"What authorities will control the joint workhouse when the Paine 
law, so called, 99 0. L. 562, l'ecomes effective, after January 1, 1910?" · 

Section 1536-377, old section 3107, provides in part as follows: 

"The commissioners of any county may unite with any city or vil
lage located in such county in the acquirement or erection, management 
and maintenance of a workhouse for the joint use of such county and 
city, or village, upon such terms as such county and city, or village, . 
may agree; * " " that the workhouse shali be managed and con
trolled by a joint board composed of the county commissioners and the 
board of public service of the city or the board of trustees of public 
affairs in villages; the said joint board shall have all the powers and 
duties in the management and control and maintenance of such work
house as are conferred upon the board of public service in cities, and 
in addition thereto such board shall also have the right to construct 
sewers for said workhouse * * * to lease or purchase suitable prop
erty and buildings * * *" 

The Paino law, 99 0. L. 562, abolishes the board of public service, and pro
vides instead that "in evE·ry city there shall be a department of public service 
which shall be administered by a director of public service." {Section 138.) 

The same act also abolishes the previously existing powers of the board of 
pub! ic :>ervice respecting the control and regulation of the municipal workhouse. 
and provides ·instead that: 

"The director of public safety shall * * * manage and make 
all contracts in reference to .. * * workhouses * * ,. now 01· here
after established and maintained. And in the control and supervision 
of such institutions, said director shall be governed so far as consistent 
with this act by the provisions of sections 2050, etc." {enumerating a 
numbEr of sections, some of which are similar to section 2107, but omit
ting mention of that section). 

The general scheme of the Paine law as evidenced by the particular pro
visions quoted is clearly inconsistent to some dEgree at least with section 2107. 
The law last enacted, however, does not specifically repeal or amend the pre
viously existing s£ction. The effect of the former upon the latter is, therefore, 
an implied one, and under the general principles of statutory construction applic
able to implied amendments and repeals, the old section is to be preserved as 
far as not necessarily repugnant to the new one. 

Lewis' Slltherland Statutory Construction, section 247. 

Analyzing section 2107 we find that it provides first for the construction of 
a worl,house under joint supervision, and second for the management, contra! 
and maintenance thereof when the same has once been constructed. The first of 
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these two purposes of the statute has been already achieved in the case sub
mitted by you, and, as you st:J.t~. tlwre i~ accorrling-ly a workhouse owned jointly 
by Green:- county and the city of Xenia. I do not find that there is anything in 
the Paine law that terminates the power of a city to participate in such joint 
ownership. 

The second of th2 two general objects above outlined is, under the section 
as originully enacted, to be attained through a joint board to consist of the 
members of the board of public service, and those of the board of county com
missioners. While the statut~ does not refer to the members I am satisfied 
that this is its meaning ,and that the joint board created by it is one in which 
there are six votes, a majority of which, viz., four, would be sufficient to deter
mine tha action of the board upon any question coming before it for decision. 

::\lecham on Public Officers, section 572 et seq. 

As has been pointed out, the Paine law not only abolishes the board of 
public service, but it expressly vests in the director of public safety manage
ment ·and control of existing worlthouses on the part of a city. The Paine law, 
therefore, is irreconcilably inconsistent with section 2107, with regard to that 
provision of the latter section which creates the joint board. Section 2107 is, 
therefore, in my opinion, repealed or amended in part by the Paine law, but in 
part only. There can no longer be any joint board as defined by the old section, 
but there may and will continua to be joint control and ownership of the work
house by the county and the city. 

The question then becomes one as to the machinery for the management and 
control of the joint workbous::-. Under the sections above quoted the director of 
public safety has sole authority to act for the city respecting its workhouse, 
and the eounty commissioners under their joint powers would act for the county. 
A concurrence of these two authorities, the director on the one hand and the 
commissioners as a body on the other. will be necessary upon every question 
regarding the management and control of Lite joint workhouse. In other words, 
there might be said to be "a joint board" consisting of two members, the com
missioners having one vote an1l the director one; but this would be an erroneous 
view to take of the situation. There will be in fact no joint board whatever, 
but the proper city authorities and the proper county authorities will have to 
agree on all questions. 

In this connection the director of public safety will, of course, be subject in 
assenting to contracts respecting the workhouse and involving the expenditure 
of more than five hundred dollars on the part of the city, to the approval of the 
board of control, under section 154-a of the Paine law. Yours very truly, 

u. G. DEX:IfA~. 

Attorney General. 

BOARD OF EDCCATION-PATTERSON GRADUATE-TRANSPORTATION OF 

November 8, 1909. 

Hox. FRAXK Z. B.\LLIXGF.R, Prosecuting Attorney, Jiarysville, Ohio. 
DEAR Sm:-Your letter of November 5th, in which you a!ik my opinion 

upon the following statemf>nt of facts and questions, is received: 

"The hoarrl of education of Liberty township baR suspended the 
s<'hool in one of its subdistriets, and is transporting the pupils living 
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in that subdistrict to the school in Jtaymond, another subdistrict in t.'be 
township. The board maintains a township high school at Raymond. 
A. and B., two pupils living in the suspended subdistrict, have passed 
the requirements of the board (the Patterson test) and are attending 
the high school at Raymond. The wagons provided by the board for the 
transportaton of the pupils pass by the door of the pupils A. and B. 
and have room in them to accommodate them. 

"1. Can the board and the drivers who have contracted to haul the 
pupils be compelled to haul the two pupils A. and B. to Raymond in 
their wagons, under the prov!sions of section 3922 Revised Statutes as 
amended 99 0. L. 203? 

"2. Can the board of education, under the circumstances above 
stated, provide transportation to the two high school pupils A. and B.?" 

In reply thereto I beg leave to submit the following opinion. 
Section 3922 of the Revised StatRtes, as amended in 99 0. L. 203, reads in 

part as follows: 

''The board of education of any township school district is au
thorized to suspend the schools in any or all subdistricts in the town
ship district, but upon such suspension the boara must provide for the 
conveyance of the pupils residing in such subdstrict or subclistricts to a 
publ-ic school in said township district, or to a pub.lic school in another 
(fistrict, the cost .of such conveyance to be paid out of the funds of the 
township school district; * * *." 

Under the above quoted section your question in its final analysis is whether 
the word "pupils" as used in section 3922 as amended, includes Boxwell-Patterson 
graduates. 

Section 4013 of the Revised Statutes defines what shall be a "pupil" who is 
entitled to attend the schools free within the meaning of the school code, as 
follows: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards, or apprentices 
of actual residents of' the ·district, * * *." ' 

Under the above quoted section 4013, I am of the oprmon that if scholars 
A. and B., who reside in a suspended subdistrict of such Liberty township school 
district, are within the ages specified in section 4013, they are "pupils" within 
the meaning of section 3922 of the Revised Statutes as amended in 99 Ohio Laws 
203, and that, therefore, your first question above must be answered in the 
affirmative. Such an answer to your first question makes it unnecessary to 
answer your second. 

Yours very truly, 
U. G. DENMAN, 

Attorney General. 
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PATTERSOX GRAD"CATE-BOARD OF ED"CCATIOX XOT LIABLE FOR TLI
TIOX AFTER AGE OF TWEXTY-O~'E. 

Xonmber 8, 1909. 

Hox. J. C. WILLLUisox, Prosecuting A.ttorney, Jiount Gilead, Ol!io. 
DEAn SIR:-Your letter of October 27th, in which you request my opinion 

on the following statement of facts in question, is received. 

"Lawrence Barry, who wa'; 21 y<ars of age on the 5th day of Septem
ber, 1907, is a resident of Harmony township, this county; he is the 
holder of a Patterson diploma and has been attending school at the 
Cardington high school; Harmony township has no contract with any 
high school, and that is the high school nearest to whera Barry lives. 

"Barry attended school at Cardington for one school year after he 
was 21 for which the board of education of Harmony township paid; 
he also attended school there the next, for which the board of education 
of Harmony township refuses to pay_ The diploma was granted in 1905. 

"Under this statement of facts, who is liable for the tuition of Barry 
for the second year of school after he became of age?" 

In reply thereto, I beg leave to submit the following opinion: 
Section 4029-3 of the Revised Statutes as amended in 100 Ohio Laws, 74, pro

vides for the payment of "the tuition of pupils hoiding diplomas and residing in 
township and subdistricts in which no high school is maintained * * *,'' 
and your question resolves itself down to the inquiry whether the word "pupils" 
as used in sect:on 40~9-3 as amP.nded would include Lawrence Barry who, in 
the year concerning which you inquire, had attained the age of twenty-one. 

Section 4013 of the Revised Statutes, which is the general section providing 
for free attmdanee in the public schools, reads in part as follows: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who ara children, wards or apprentices of 
actual residents of the district '' * <·." 

It will be scE'n from the above quoted section that the policy of the school 
code is to furnish free schooling only to such pupils as are between the ages 
specified therein, to-wit: six and twenty-one years of age. 

In my opinion. sE'ction 4013 defines the meaning of th2 term "pupil" as used 
in ,:ection 4029-3 as amended in 100 Ohio Laws, and I am, therefore, of the 
opinion that the board of PdUC'ation of Harmony township is not liable for 
the tuition of Lawrence Barry for the second year of school after he became of 
age. Yours very truly, 

u. G. DEX::IIA::'>, 
Attorney General. 

COl"NTY CD:\L\IISSIOXERS :\lAY NOT CHANGE ALLOWAXCE :\lADE AND 
ACCEPTED BY PRINTERS FOR PUBLISHING REPORTS. 

NovPmber 9, 1909. 

Hox .. T.un:s A. Don>LAS, Prosecuting Attorney, Waverly, Ohio. 
DE.\H Sm:-Yonr communication is re<'eiverl in which you submit the fol

lowing inquiry: 
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"Recently the bureau of inspection and supervision of public offices 
and the attorney general hava sent out instructions to the effect that 
printers are entitled to $1.50 per square for publishing the commis
sioners' annual report. 

"Query: Can printers legally be allowed by the commissioners upon 
bills presented therefor an additional fifty cents per square for the years 
1903 to 1908, inclusive, the commissioners having allowed and they 
having accepted $1.00 per square for said years?" 

In reply I beg to say, that under section 4366 Revised Statutes, publishers 
may receivz for advertisements "containing tabular or rule work, an additional 
sum of fifty per cent." in addition to the regular rates. Payment for the same, 
however, is made on the allowance of the county commissioners as provided in 
section 894 of the Revised Statutes. If. in the instances cited in your inquiry, 
the county commissioners have allowed, and the printers have voluntarily ac
cepted, a fee of $1.00 per square for publishing the commissioners' report, then 
in my judgment, no valid claim may now b3 made for the additional fifty per 
cent. If said printers felt that they were aggrieved by the action of the com
missioneors in allowing only one dollar per square, they could have appeal from 
d<cision of the county commissioners under the provisions cf section 896. Such 
an appeal, however, is required to be made within fifteen days after the county 
commissioners have taken action, but wherz the allowance made by the county 
commissioners has been voluntarily accepted and no appeal taken, it is my judg
ment that the printers are bound by said allowance and acceptance, and that 
no further allowance may be made. Very truly yours, 

-u. G. DEX.'olAX, 

Attorney General. 

COURT HOUSE BUILDING COl\IMISSION-COUNTY AUDITOR TO SERVE 
AS SECRETARY-P:lESIDENT BOARD OF COUNTY COi\1l\iiSSIONERS 
TO ACT AS PRESIDENT OF COMMISSION. 

November 11, 1909. 

Ho'. J. W. s~uTu, Prosecuting Attorney, Ottau;a, Ohio. 
DEAH S11c-Your communication is received in which you submit the follow

ing inquiry: 

lst. Is it necessary or proper fo1· a court house building commission, 
appointed under the provisions of sec. 794-1 and succeeding sections to 
appoint a. secretary to the commission, or is it the duty of the county 
auditor t.o serve as secretary to said commission? 

2nd. Will the prEsident of the board of county commissioners be 
the president of the building commission or may said commission select 
a member other than the president of the board of commissioners to act 
as president of said building commission? 

In reply I beg to say, first, section 794-5 R. S., which is section 5 of the build
ing commission act, is as follows: 

"Full and accurate records of all proceedings of said building com
mission shall be kept by the county auditor upon the journal of the 
connty commissioners, and he shall carefully preserve in his office all 
plans, drawings, representati?ns, bills of material and specifications 
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of work and (Stimates of costs in detail and in the aggregate pertaining 
to said court house or other county building." 
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t:nder the provisions of this section it is clearly intended that the county 
auditor is to be the clerk or secr"tary to the building commission. 

Second. I find no provision in the building commission act providing for 
any organization of said commission, but inasmuch as all the records of the 
proceedings are to be kept upon the journal of the county commissioners, I am 
inclined to the vi:=w that the commissioners appointed under the provisions of 
said act are auxiliary to the county commissioners and that the president of 
the board of county commissioners will act as the president of the building 
commission. 

Yours very truly, 
u. G. DE~CI!AN, 
Attorney General. 

BOARD OF EDUCATION OF TOWNSHIP SCHOOL DlSTRICTS-TRANSPOU
TATION OF PUPILS WHO LIVE TWO TO THREE :;\IlLES FR0:\1 SCHOOL
HOUSE. 

November 11, 1909. 

Hox. \VJLLLDI F. Om:, Prosecuting Attorney, Xenia, Olzio. 
DEAl! SIR:-Your letter of November 1st, in which you request my opinion 

upon the following question, is received: 

Has a board of education of a township school district a right to 
provide for the transportation of pupils who live from two to three 
miles from the schoolhouse in the district in which they live and where 
they attend school; the district where such transportation is to be fur
nished not being a special district (as in section 3934 R. S.) and the 
pupils not being residents of a subrlistrict in which the school has been 
suspended as provided for in section 3922 R. S. 0., as amended in 99 
0. L. 202? 

In reply thereto, I beg leave to submit the following opinion: 
Section 3987 of the Revised Statutes confers the general powers which are 

possessed by all school boards. This section would, in my opinion, be broad 
enough to authorize a school board to provide for conveyance in the case as set 
fortn in your question, were it not for the fact that the legislature has, in sec
tions 3934 and 3922 of the Revised Statutes specifically given the power to boards 
of education in the cases therein set forth. Under such a condition of the law, 
it must be inferred that the intention of the legislature was to confine the 
power of boards of euucation in providing for such transportation to the cases 
specifica!ly provided in such sections. 

I am, thenfore, of the opinion that a board of education of a township school 
district bas no right to provide for the transportation of pupils who live from 
two to three miles from the schoolhouse in the district in which they live and in 
which they attend school, • except where the district, in which the pupils for 
whom transportation is to !Je furnished live, in a special district or a subdistrict 
in which the school has been suspended. 

Yours very truly, 
u. G. DEX:IIA:V, 
Attorney General. 
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PROSECUTING ATTORNEY-ALLOWANCE FOR STENOGRAPHIC HIRE. 

November 11, 1909. 

Hox. J. W. S~UTH, Prosecuting Attorney, Ottawa, Ohio. 
DEAR SIR:-Your communication is received in which you submit the follow

ing inquiry: 

'The judge of the common pleas court of Putnam county has recently 
made an allowance of $200 to the prosecutor's office under the pro
visions of section 1271 Revised Statutes for stenographer hire. 

Query. May any part of said $200 be used to compensate a sten
ographer whose services were rendered during the current year, but prior 
to the making of the allowance by the common pleas court? 

In reply, I beg to say the allowance authorized by section 1271 is for the 
entire year and, in my judgment, it is not material whether the services were 
performed before or after the allowance is made, provided such services were per
formed during the year for which the allowance is made. 

Yours very truly, 
u. G. DENl\IAN, 

Attorney General. 

FOREIGN SHERIFFS' COSTS-DUTY OF CLERK OF COURTS RELATIVE TO. 

November 11, 1909. 

Hox. HAJmY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 
DEAH Sm:-Your communication is received in which you submit the follow

ing inquiry: 

Before the county officers' salary law went into effect the sheriff 
and the clerk of courts would personally guarantee the foreign sheriff's 
costs on all foreign executions for the recovery of costs due said sheriff 
and clerk for the reason that such costs when collected belonged per
sonally to said sheriff and clerk 

; The county officers' salary law provides that all costs heretofore be
longing to the sheriff and the clerk. shall be paid into the county treasury 
for the benefit of the county and credited to their respective fee funds. 
The clerk of the court is still required, however, to collect all unpaid 
costs. If a party from whom the costs are due is a non-resident of the 
county and an execution for such costs is issued to the sheriff of the 
county in which the party resides, the clerk issuing the execution is re
quired to endorse on said writ "costs on deposit" before the sheriff of 
the foreign county will serve the writ. 

In case the costs are not made upon the execution is the clerk 
personally liable for the costs due the foreign sheriff for his services 
under the writ of execution? 

In reply I beg to say that I find no provisiOn in the statutes reqmrmg a 
clerk of the court to endorse upon a foreign writ of execution "costs on deposit," 
and it is my judgment that he is not required so to do, and that further, he 
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may not be held personally liable for any costs made upon such writs. The 
practice adhered to under the old law was a matter of comity among the offi
cers of the various counties and was prompted solely by personal intPrests. 

~ Yours very truly, 
L. G. Df;:OOL\X, 

Attorney General. 

SECURITY FOR COSTS GIVEN UNDER SECTION 7136-WHEN RELEASED. 

November 11, 1909. 

Hox. R. "\V. HonTox, Prosecuting Attorney, CaldwPll, Ohio. 
DEAH Sue-Your communication is received in which you submit the fol

lowing inquiry: 

Section 7136 Revised Statutes gives magistrates in cases of misde
meanor the right to require complainant, or if he considers him irre
sponsible, some other person to acknowledge himself liable for costs 
in case the complaint is dismissed. 

Query. If security for costs is given as is provided in said section, 
and the defendant waives examination, is bound over to the court and 
the grand jury fails to indict, is the surety liable for the costs? 

In reply, I beg to say that the surety for the costs as provided in section 
7136 is only "bound for the costs in case the complaint be dismissed." It is 
my judgment, therefore, that where the complaint is not dismissed by the :magis
trate, and the defendant is bound over to the common pleas court and the 
proper transcript filed, the collection of the costs will have to be made through 
the common pleas court. 

Yours very truly, 
u. G. DEXMAN, 

Attorney General. 

TOWNSHIP TRUSTEE AND TOWNSHIP BOARD OF EDUCATION-JUSTICE 
OF PEACE AND TOWNSHIP CLERK-CO:\IPATIBLE OFFICES. 

November 16, 1909. 

Hox. F. R. HOGB"E, Prosecuting Attorney, .Tefferson, Ohio. 
DEAR Sm:-Your Jetter of November 13th, receipt whereof is acknowledged, 

submits for my opinion thereon the following questions: 

"1. ::\lay the offices of township trustee and member of the town
ship board of education be held by the same person? 

"2. ::\lay the offices of justice of the peace and township clerk be 
held by the same person?" 

"\Vith respect to your first question I beg to state that I have carefully ex
amined the statutes relating to the powers and duti£s of township trustees and 
members of township boards of education. I find therein no provision expressly 
prohibiting thPse officPs bPing held by the same person, nor am I aware of any 
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statute to that effect. do not find that any of the powers and duties imposed 
by law upon either of these offices are such as to place them in any contingency 
in an adversary relation. I conclude, therefore, that the offices are compatible 
and that they may be held by the same person. 

Upon similar investigation I have reached the same conclusion with respect 
to the offices of justice of the peace and township clerk. It is true that section 
1506 Revised Statutes requires the official bond of the justice of the peace to 
be filed with and recorded by the township clerk. The recording of the bond, 
however, is clearly a ministerial act, and I do not believe that the imposition 
of this duty upon the clerk will place him in such a relation with respect to 
the office of justice of the peace as wouid give rise to the incompatibility that 
is condemned by the common law. Section 581 Revised Statutes cited by you 
has been repealed. 

Yours very truly, 
u. G. DEXJIIAN, 

Attorney General. 

QUADRENNIAL APPRAISEMENT ACT-VILLAGE ASSESSORS-NO METH
OD PROVIDED FOR FILLING VACANCIES. 

November 16, 1909. 

Hox. PETEII J. BwssEn, Prosecuting Attorney, .Chillicothe, Ohio. 
DEAR Sm:-I have your letter of November 15th, in which you call attention 

to the fact that the quadrennial appraisement law, 100 0. L. 81, fails to provide 
specifically for the compensation of village assessors, or for the filling of va
cancies in the office of village as.sessors, and request my opinion as to whether 
or not village assessors may receive compensation, and whether or not there is 
any method of filling such vacancies. 

I have heretofore, on April 7, 1909, advised the bureau of inspection and 
supervision of public offices, as follows: 

"The quadrennial appraisement act does not authorize the county 
commissioners to fix the compensation of village assessors, and that it 
does not in its present form permit such assessors to be compensated in 
any manner. The general assembly at its next session will have an op
portunity to amend the Jaw so as to authorize such compensation to be 
be paid, if su«h a course is deemed advisable." 

By a parity of reasoning there would seem to be no method provided for 
filling vacancies in the office of village assessor. The procedure oU:t!ined in sec· 
tion 3 of the act with respect to vacancies in the offices of township assessor 
and member. of the city board of assessors, is clearly inapplicable to village 
assessors. There appears to be a plain defect in the Jaw which will have to be 
l"emedied by appropriate legislation. 

Very truly yours, 
u. G. DEXJ\IAX, 

Attorney General. 
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BOARD OF ED"C'CATIOX-VILLAGE---FAIL"C'RE TO ELECT :\IE:\IBERS-

A village board of education failing to eler·t mem IJers, JCilo 1rere elected in 
Xovember, 1904, does not create 1:acancies. such members hold until successors 
elected and qualified. 

November 17, 1909. 

Ho:c T_ T. Cot"RTRIGIIT, Prosec•lting Attorney, Lancaster, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of November 15th, in 

which you request my opinion on the following question: 

"Lithopolis is an incorporated village in the county of Fairfield, 
Ohio, and under the school code passed April, 1904, section 3908 Revised 
Statutes of Ohio, 0. L_ vol. 97, page 341, are required to have a school 
board composed of five members to b2 elected as per above section. The 
terms of three members of th'j present board of said village will expire 
on the first :\Ionday of January, 1910, &nd by inadvertence, carelessness 
or neglect no election for members to take the place of these members 
whose terms so Expire, was held at the recent November election_ The 
question, therefore, arises whether the old members will hold over until 
the next regular election, or whethEr it will become the duty of the 
county commissioners to appoint to fill the vacancy. I believe the 
statutes involyad are sections 3908 to 3911 and 3969 Revised Statutes. 
There seems to be no decisions covering this question." 

Replying thereto, I beg to state that section 3 of article 17 of the consti
tution of Ohio, being the so-called biennial election amendment, provides that: 

"Every eleetive officer holding office when this amendment is 
adopted, shal! continue to hold such office for the full term for which 
he was elected, and until his successor shaH be elected and qualified as 
provided by law." 

This provision controls to the exclusion of section 3908, which contains sim
ilar provisions now ·probably, however, invalidated by section 2 of the con
stitutional amendment above referred to. The effect of said section 3 is to 
extend the terms of persons in office at the time of its adoption. This extension 
of terms, it will be noted, is indefinite, and confers upon the incumbent the right 
to serve until his successor shall be qualified. This right is 

"No less a part of his statutory term of office than is the fixed 
period itself; and while be is so serving, there can he no vacancy in the 
office, in any proper sense of the term, for there is an actual incum
bent of the office legally entitled to hold the same." 

State ex rei. v. Wright, 5G 0. S., 540-553. 

The three members of the board or education of the village of Lithopolis re
fer.-ed to by yon must h:J.ve been elected in November, 1904, for original terms of 
four years earh. They being in office on November 7, 1905, their original terms 
were indPfinitPly £ xtendetl by section 3 of the amendment adoptPd on that date, 
whieh sertion is ahove quoted. 

epon the authority of thP ahove cited c·ase, whi<-h is but one of a numbt>r 
of similar deeision~ made by the supreme court of this state, I am of the opinion 
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that the failure to elect, at the late local election, successors to the three 
members of the village board of education of Lithopolis, above referred to, does 
not create vacancies in such offices which may, after the first Monday in January, 
1909, or at any other time, be filled by the remaining members of the board 
under the general provisions of section 3981 Revised Statutes. 

The only way vacancies may occur as to the places filled by the three mem
bers mentioned is for them to resign and their places may then be filled by 
the remaining members of the board. 

Yours very truly, 
u. G. DEXllrAN, 

Attorney General. 

QUADRENNIAL APPRAISEMENT ACT-TOTAL COST IN CITIES, TOWN
SHIPS AND VILLAGES-ASSISTANTS OF TOWNSHIP ASSESSORS
COUNTY COMMISSIONERS. 

Total cost of quadrennial appraisement in a city not to exceed one-twentieth 
of one per cent., as no other funfls may be used. 

No limitation on amount that 1nay be expended in defraying costs in a town
ship or vinage. 

Township assessor with approvrol of county auditor may appoint assistants, 
but no compensation is provided. 

County commissioners may not designate time for assessors to begin or finish 
work. 

November 24, 1909. 

Hox .. ToRN A. CLINE, Prosecnting Attorney, Cleveland, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of a letter of November 22nd, ad

dressed to me by Hon. Fielder Sanders, assistant prosecuting attorney, in which 
the following questions are submitted for my opinion: 

1. What funds, if any, other than the one-twentieth of one per cent. 
of the total tax valuation of a city may be used to defray the total 
cost of the quadrennial appraisement in such city? 

2. Is there any limitation of the amount which may. be expended 
in defraying the total cost of a quadrennial appraisement of real prop
erty in a township or a village? 

3. May township assessors employ assistants, and if so, by whom 
is the compensation <Of such assistants to be fixed? 

4. May county commissioners in fixing the salaries of real proi>" 
erty assessors under section 6 of the quadrennial appraisement law, des
ignate the time when the assessors shall begin their work or fix the limit 
necessarily employed by them in the performance of their duties? 

Answering your first question I beg to state that, in my opinion, the laws 
at present existing afford no relief in case the total cost of the quadrennial 
appraisement of real property in a city will necessarily exceed one-twentieth of 
one per cent. of the total tax duplicate of said city. If there be here a practical 
defect in the quadrennial appraisement law. it is one of several which the gen
eral assembly will have an opportunity to remedy at the coming session. 

With respect to your !;lecond question, I beg to state that the quadrennial 
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appraisement act, 100 0. L. 81, does not fix any limitation of the amount which 
may l;e expended in townships anrl villa;:{es defrayin~?; the <·ost of the quadrennial 
appraisement. 

Your third question invites com;ideration of s<'ction 2794 Revised Statutes, 
together with certain provisions of the quadrennial appraisement act. Section 
2794 R. S. is in part a» follo•.Ys: 

"Any district, township or ward assessor who shall deem it neces
sary to enable him to complet~ within the time prescribed the listing 
and valuation of the property, moneys and credits of his "' "' "' town
ship, may with the approbation of the county auditor appoint some 
well qualified citizen of his county or township to act as an assistant 
" "' " and each assistant so appointed shall " " "' perform all 
the duties enjoined upon, vested in or imposed upon assessors by the 
provisions of law." 

The foregoing section was section 49 of the act of April 5, 1S:i9 (56 0. L. 
175-198), which has never been amended nor repealed. It originally applied to 
and probably still does apply both to asszssors of real property and assessors of 
personal property. By the act of 1859 real property was required to be appraised 
every sixth year (sec. ·2·1, 5G 0. L. 187, now section 2786 R. S.), and the work 
of avpraisement was to be done by district assessors elected in districts fixed 
by the county commissioners. However, the township assessors elected annually 
and whose duties related primarily to the appraisement of personal property 
wen~ by section 2 of the original act (56 0. L. 186) required to list all real 
property in the township that should have become subjE>ct to taxation since the 
last previous listing of property, and all new buildings, etc. The township 
assessor, therefore, corresponded to the personal property assessor of today, 
while the district assessor referred to in section 2794 was the assessor whose 
duties related primarily to the appraisement of real estate, and who was elected 
only in the years when real estate was to be appraised. 

The general scheme of the act of 1859 has been followed in our statutes with 
certain modifications, particularly with regard to the intervals at which real 
property was to be appraised until the enactment of the quadrennial appraise
ment act ('100 0. L. 81). Section 1 of that act provides with respect to town
ship assessors that: 

"Such real estate assEssors when so elected as aforesaid 'shall with
in and for their respective districts have all the power and perform all 
the duties heretofore conferred upon or required of the decennial 
assessors 1>f real estate elected under any and all laws now in force per
taining to such assessors." 

While section 10 of the same act provides in part that: 

"All of the provisions of the statutes of the state of Ohio are hereby 
repealed insofar as they conflict with cr are inconsistent with the pro
visions of this act and not otherwise." 

While in some C'as=s the joint effect of these two provisions of the act of 
190:! might be doubtful, I am of the opinion that the legislative intent evinced 
thPrehy is to prPserve as to the township assessors all the powers formPrly con
ferred by statute upon district assessors except insofar as the same may be in
consistent with the express provisions of the act. 
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I am accordingly of the opinion that township assessors of• real property have 
the power with the approval of the county auditor to appoint assistants. The 
compensation of assistants was formerly fixed by section 2795 rR. S. This sec· 
tion did not relate to the pou;ers and duties of real estate assessors, and is accord
ingly not retained in force by section 11 of the act of 1909. On the contrary, it 
is quite inconsistent with section 6 of that act, which attempts to provide a com
plete scheme for compensating assessors of real property, and under rthe repeal
ing clause above quoted must be regarded as no longer in force. Said section G 
does not provide any method for fixing the salaries of assistant township asses
sors. I am, therefore, of the opinion that unless the general assembly shall change 
the Jaw in this respect at its next session, the assistant assessors, if appointed, 
will be entitled to no compensation. 

With respect to your fourth question, I beg to state that, in my opinion, 
the power of the count(Y commissioners under section 6 of the quadrennial ap
praisement act to 

"fix the salary of the township assessors and the boards of city assessors 
* * which * * shall not be less than $3.50 per day " * * for 
the time necEssarily employed in the performance of their duties * "·" 

does not in any way amplify or limit the plain provision. of section 5 of the act 
that 

"the assessors * " shall begin the valuation of the real property 
* * 1 on or before the 15th day of January after their election and shall 
complete the same on or before July 1st following." 

The commissioners may not, therefore, designate the time when the 
assessors shall begin their work nor fix the limit. of the time necessary to be 
employed by the assessors in the performance of their duties. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

QUADRENNIAL APPRAISE:\IENT ACT-ABSTRACT OF OPINJONS 
RENDERED. 

November 26, 1909. 

Hox. RrciiARD H. St:TPIIEX. Prosecuting Attorney, Defiance, Ohio. 
DEAR ·siR:-Replying to your letter of Kovember J 5th, in the matter of the 

joint application of sections 1076, 1296-13, 1!296-16 and 1296-1!3 Revised Statutes 
of Ohio, I beg to state that I have heretofore rendered to different prosecuting 
attorneys and to the bureau of inspection and supervision on public offices, 
opinions of which the following is an abstract: · 

1. The annual determination of the amonnt necessary to be expended 
for deputies, assistants, etc., under section 1296-13 R. S., should. inclurl.e the 
compensation of the additional clerk or clerks, employment of whom is rendered 
necessary by the additional work connected with the appraisement of real 
estate. This determination would take place on Novcmb~r 20th of the year 
preceding the year in which the apl)raisement of real property is to take place. 
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2. "-'hen such determination is made as outlined above, the same will 
constitute an allowance under section 107G, anrl the additional amount may 
be equal to twenty-five per cent. of the annual alloY:ance under section lOG'} 
R. S.; the money so allowed constitutes a part of the fee fnnd of the auditor, 
payable into it under section 12!JG-1G and disbursed from it under section 12!lG-1 :J 
R. S., but only to clerks actually employed by the county auditor in the worl' 
of reappraisement. 

3. If the county commissioners, in determining the amount to be ex
pended, etc., under section 12!lG-13, fail to take into consideration the allow
ance under section 1076, this does not prevent them from acting under the latter 
section, and they may nevertheless allow to the county auditor a sum equal to 
twenty-five per cent. of the allowances under section 10G9 R. S. If said allow
ance is not made as a part of the annual determination, however, it does not 
go into the fee fund as above outlined, but is to be regarded as in the general 
fund of the county, and is payable only to the clerks employed by the auditor 
in connection with the work of the appraisement during the year in which such 
reappraisement is made. 

4. Whether the allowance under section 107G is made at the time of fixing 
the total amount to be expended for clerk hire by the auditor, or at some other 
time, and whether it is to be regarded as a part of the fee fund or as a part 
of the general fund of the county, it may in any event be expenderl only for the 
compensation of clerks actually employed by the county auditor for the work 
or reappraisement and may not be used to incrense tbe compensation of any of 
the clerks regularly employed by the auditor for the general business of his 
office. The recipients of such compensation may be members of the regular 
force of the auditor's office, and their rc>gular salaries may be thus temporarily 
increased on account of additional work perform eel by them, incident to reap • 
praisement; or the auditor may employ additional cler:ks to do such work, m 
which event the compensation of such atlditional clerlrs should be paid out of 
the allowance in question. The bureau of inspection and supervision of public 
offices has been advised by this department to this effect. 

Yours very truly, 
u. G. DE.:'C.IIAX, 

Attorney General. 

TOWNSHIP REAL ESTATE ASSESSOR AND PERSOXAL PROPERTY 
ASSESSOR-OFFICES CO :'liP A TIBLE. 

November 2G, 190!J. 

Hox. F. M STE\"EXH, Prosecuting Attorney, Elyria, Ohio. 
DF..\R ·sm:-I beg to acknowledge receipt of your letter of November 13th, 

wherein you request my opinion upon the question whether the offices of tow'l
ship real estate assessor and personal property ass~ssor may be held by the 
same person. 

I have been able to find no statutory provision expressly prohibiting the 
two offices mentioned from being held by the same person. The duties of the 
offices are not so related as to render them in any way checl{s upon each other. 
It iR true that gcnt>rally !>peaking the dutiPs of the two offices ar0 cli;;Phargc>·l 
during the same> veriorl of the year. However, the real propc>rty assPs!iors 
have from .January 15th to .July 1st to cdmplete their worl{, while the as!'essor:> 
of personal property arP required to do their work betwePn the scconcl ::\Ionrl-ly 
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in April and the third :Monday in :\lay. While the policy of electing one person 
to both of these offices is ill advised, and while in some thickly settled town
ships and populous villages it would undoubtedly result in a sacrifice of the 
public interests, yet I do not believe that it can be said, as a matter of law, that 
the two offices are incompatible. I am strengthened in this conclusion by the 
fact that the compensation payable to each of these officers is in the nature of 
per diem fees, indicating clearly that the officers are not absolutely required 
by law to be employed continuously in the discharge of their respective duties. 
It is my opinion therefore that a person elected as township real estate assessor 
and personal property assessor may qualify for both offices. 

Yours very truly, 
u. G. DEXl\IAN, 

Attorney General. 

JUSTICE OF THE PEACE WHO IS NOT CANDIDATE AND DEPUTY STATE 
SUPERVISOR OF ELECTION-OFFICES COMPATIBLE. 

November 30, l 909. 

Hox. R. "'IN. HonTox, Prosecuting Attorney, Caldwell, Ohio. 
DEAR '3IR:-Replying to your letter of November 27th, I beg to state that 

neither section 18 nor section 2966-17 R. S., nor any other sections of the Re
vised Statutes expressly prohibit a justice of the peace, who is not a candi
date for election, from holding the office of the clerk of the board of deputy 
state supervisors of elections. The two offices are not incompatible as meas
ured by the common Jaw test of compat.illility. 

It Is my opinion, therefore, that a justice of the peace may serve as a 
clerk of the board of deputy state supervisors of elections. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

MAYOR-FAILURE TO TAKE OATH WITHIN TEN DAYS. 

The mere fact that mayor tor ten cklys after being notified of election tails 
to take oath of office and file bond does not to1·teit o_f(ice. 

November 30, 1909. 

Hox. F. M. ST~~n;xs, Prosecuting Attorney. Ely1·ia, Ohio. 
DE.\R ·sm:-In your letter of November 24th, receipt whereof is aclmowl

edged, you submit for my opinion the question whether a person elected to the 
office of mayor of a municipal corporation forfeits his office by failing to file 
his bond and take the oath of office within ten days after receiving notice of 
his election. 

The following sections of the Revised Statutes are in point: 

Section 224 M. C.: 

"With respect to oaths of office and official bonds and the effect 
of the failure to take or give the same sections 1737, 1738, 1739, l 740, 
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17 41, 1742 and 17 4:l of the Revised Statutes of Ohio wher~ not incon
sistent with this act shall be and remain in full force and effect 
* $ *." 

Section 1737 R. s.: 

"Each officer of the corporation "' 0 0 before entering upon his 
official duties, shall take an oath " 0 0 ." 

Section 1738 R. S.: 

"The official appointees of all municipal officers shall " 0 * 
be subject to the approval of the mayor, except that the mayor's bond 
shall be approved by the council." 

Section 1739 R. S.: 

"Each officer " " "' who may be required so to do, 
shall give bond before entering on the duties of the office." 

Section 17 40 R. S.: 

"The council may declare vacant the office of any person elected 
or appointed to an office who shall fail to take the oaths required in sec
tion seventeen hundred and thirty-seven or to give any bond required of 
him within ten days after he has been notified of his " * * election 
* * *." 

Section 222 :\I. C.: 

"All elective and municipal officers " * * shall be chosen on 
the first Tuesday after the first :Monday in November in the odd num
bered years, for a term of two years " * '' and their respective 
terms of office shall commence on the first day of January next after 
their election." 

685 

In order to properly understand the application of section 1740 R. S., It is 
necessary to examine the related provisions as they existed at the time of the 
original enactment of this section. 

Section 1709 R. S., now repealed, provided for the term of office of elective 
municipal officers, but did not designate the date at which such terms should 
begin. 

Section 1723, also repealed, provided that the regular annual election for 
municipal officers should be held on the first ::\londay in April. 

The supreme court has held in the case of Koons v. Bushnell (unreport!-'d) 
that in the absence of specific provisions of law the term of office of an electiv'.! 
officer begins on the day of his election. It will be easily understood, ther-~

fore, that under the old municipal code great inconvenience might result from 
failure of a mayor elected to qualify within ten days after being notified of 
his election, in as much as those ten days would be a part of the term for 
which he was elected. Such, however, is not the case under thP present code, 
as the term of office of the mayor does not begin until nearly two months 
after his election, 
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Section 1740 R. S., should, therefore, in my opmwn, be now construed in 
favor of the mayor-elect and against any possible forfeiture. Under its express 
provisions the power of council to declare vacant the office of an officer who 
fails to take the oath of office and file his bond within ten days after being 
notified of his election is discretionary, and it seems very clear that no vacancy 
exists ipso facto by virtue of .such failure to qualify. In other words, section 
1740 does not require that bonds shall be filed within ten days. The require
ment as to the time in which bonds shall be filed is found in section 1739, viz.: 
"Before entering upon the duties of the office." Therefore, section 19 R. "3., 
quoted in State ex rei. v·. Commissioners, G1 0. S. 506-511, is not applicable to 
section 1740. 

This is also clear from the opinion of the court in the case df Davies v. 
State ex rei., 30 C. C. 527-529, in which case the joint effect of sections 19 and 
1518 R. S., was deemed to create a vacancy ipso facto upon failure to file bond. 
Section 1740 was quoted in the decision of the court, but not relied upon to 
support the conclusion reached. 

It is my opinion, therefore, that the failure of the mayor-elect to take the 
oath of office and file his official bond within tEm days after being notified of 
his election does not ipso facto create a vacancy in the office. Council must 
at least declare the office vacated, and I may state also that I have grave 
doubts as to the power of council to declare the office vacant before the be
ginning of the term for which the mayor is elected. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

RABIES CAUSED BY CAT BITE-COMl\fiSSIONERS MAY PAY EXPENSES 
OF PERSON BITTEN. 

December 1, 1909. 

Hox. CHAUXCEY L. NEWCD;\1ER, Prosecuting Attorney, Bryan, Ohio. 
DEAR 'SIR:-Your communication is received in which you submit the fol

lowing inquiry: 

"Under the provisions of section 4215a-1, 97 0. L. 68, may a person 
that is bitten by a cat or feline suffering from or afflicted with what Is 
!mown as rabies, recover from the county the amount expended for 
medical or surgical treatment in the care resulting from said bite?" 

In reply I beg to say section 4215a-1 as originally amended, 97 0. L. G3, 
only applied to persons who were injured or bitten by dogs or canines. ·This 
law, however, has been amended, 99 0. L., page 82. and now provides "that 
any person who shall be bitten or injured by a dog or canine, cat or feline, ur 
other animal, etc." 

It is, therefore, not material, as the law now stands, whether the injury 
is caused by a bite of a dog, cat or other animal. 

Yours very truly, 
w. H. MII~LER, 

Assistant Attorney General. 
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OHIO ~ATIO~AL GrARD-COC~TY ~1.\Y RE{:\IBCRSE :\IE:\lBER FOR 
"L~IFOR:\L 

December 1, l!JU!J. 

Hux. Pol'I:: GREGG, Proiiccutiug Attorney, Washington C. H., Ohio. 
DEAR Sm:-Your letter of NoYemter 27th is receivEd enclosing a cer

tificate made by the commanding officers of Company H, G7tlJ Regt, 0_ N. G., 
as provided in section Gt of an act entitled, "An act to organize and disciplinEJ 
the militia of Ohio, and to repeal an act therein named," passed :\larch :n, 181j4, 
61 0. L., 110. You inquire whether or nqt payment may now be made upon said 
certificate out of the county treasury of Fayette county_ 

In reply I beg to say section 64 of the act provides: 

"that any member of any volunteer company who has heretofore 
uniformed or shall hereafter uniform himself, as provided in this act, 
may, upon presenting to the county auditor a certificate from the com
manding officer of his company to that fact, approved by the regi
mental or battalion commander, draw from the county treasury, upon 
the warrant of the auditor, out of the military fund of the county, the 
sum of five dollars; provided, the said fund shall be sufficient for that 
purpose after paying to companies the company fund and the cost of 
subsistence at the annual encampments in said county, as provided in 
this act;" 

Under the above quoted provision it is prerequisite to the paym:mt as pro
vided in said certificate that there be an existing military fund, and as state!l 
in your letter, there is now no existing law authorizing a county military fund. 

I am, therefore, of the opinion that the county auditor is without authority 
of law to draw a voucher in satisfaction of said certificate to be paid out of 
the general fund of the county_ 

Yours very truly, 
u. G. DENJIIAN, 

Attorney General. 

TUITION-RESIDE~CE OF PUPIL-FULLY DISCUSSED. 

December 2, 1909. 

Hox. R. H. PATC'lilN, Pl·osecuting Attorney, Chardon, Ohio. 
DEAR 'Sm:-Your Jetter of•November 29th, in which you request my opinion 

on the following statement of facts and query is received: 

"A controversy has arisen between the board of education of the 
Chardon high school, which is rated as a first-class school in this state, 
and the board of education of :\iunson township. There is a young lady 
from the said :\lunson township who has passed the Patterson examina
tion and is a student in the Chardon high school. During the school 
:rear she works for her board in Chardon while attending school and 
during the past summer she stayed at the same place during the sum
mer months and received ~2.00 a week as wages. This did not en-
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tirely pay for her maintenance and she has received money and clothes 
from her parents at different times, both during the school year and 
during the vacation. The Munson board has refused to pay her tuition 
on the ground that she is a resident of Chardon and is self-supporting. 

Query: Is the board of education of Munson township liable for 
the payment of tuition in this case to the board of education of Chardon, 
or must the board of education of Chardon allow this pupil to attend 
the Chardon high school free?" 

In reply thereto I beg leave to submit the following opinion. Section 4013 
of the Revised Statutes reads in part as follows: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district. * * ·~; provided that all youth of 
school age living apart from their parents and guardians, and who work 
to support themselves by their own labor, shall be entitled to attend 
school free in the district in which they are employed * * *." 

The above quoted section is the general statutory provision governing the 
subject of free schooling throughout the state of Ohio, but since the original 
enactment of this section the legislature has enacted section 4029-3 R. S. 0., 
which was amended in 100 Ohio Laws, 74, to read in part as follows: 

"The tuition of ]'!upils holding diplomas and residing in township 
* * * districts, in which no high school is maintained, shall be paid 
by the board of education of the school district in which they have legal 
school residence, * * *" 

BY the enactment of the above section the legislature has, in my opmJOn, 
taken the classes of pupils therein enumerated out of the action of section 4013, 
and these two sections must be construed together. 

1t is a well ·settled principle of statutory construction that: 

"The courts presume an intention in the legislature to be consistent 
in the making of laws; and also to have had a purpose in each enact
ment and all its provisions. Special circumstances often create a neces
sity for appropriate special provisions, differing from the general rule 
upon the same subject; and so, where such provisions are found in a 
statute, different from the general provisions that would apply to the 
case, the courts must assume that the special provisions were made for 
adequate reasons, and give them effect by construing them as excep
tions to the general rule contained in the general provisions of the 
statute. In this way, without disregarding any of its provisions, effect 
is given to each and all the provisions of a statute." 

State v. McGregor, 44 0. S. 631. 

2 Lewis' Sutherland Statutory Construction (2d Edition) section 
346. 

Under the above authorities, therefore, I am of the opinion that section 
4029-3 as amended in 100 Ohio Laws constitutes an exception to the general 
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rule contained in section 4013, and that when the facts of a ca~e are such as 
to bring it within the purview of the latter section it will be governed by the 
provisions of that section. 

I take it from the brid statPment of facts above given that the rmpil in 
question has a legal school residence in :\Iunson township, and that the Chardon 
high school is the proper high school for her to attend. unrler the provisions of 
section 402!J-3 R. S. 0., as amended in 100 Ohio Laws 74. Such being the case 
I am of the opinion that the board of education of :\lunson township must pay 
her tuition to the board of education of Chardon. This holding, as you will see, 
is not in any way in confEct with the ruling in the note to section 4013 in the 
volume of the Ohio school laws as issued in 190G by Commissioner Jones. 

Yours very truly, 
W. H. ::\liLLER, 

Assista;1t Attorney General. 

SCHOOLS-SECTIO::\ 4022-1 CONSTRUED. 

A child kept out of school for purpose of working upon farm of father within 
term "regular employment" as used in section 4022·1. 

December 3, l!J09. 

Hox. FRED H. ·woLF, Prosecuting Attorney, 1\'auseon Ohio. 
DEAH ·sm:-Your communication is received in which yon request an opinion 

from this department construing the phrase "engaged in some regular em· 
ployment" as used in section 4022-1 Revised Statutes of Ohio, and if a boy 
over fourteen but under sixteen years of age being kept out of school to wor]{ 
on the farm for his father comes within this limitation. And also will a ccr· 
tificaie ft·om a ·Buperinlendenl of an orphans' home to a person taking from 
the home children under the age of sixteen, certifying that t_he children need 
not be ~:;ent to ~:;chool to exceerl five months in each year, be legal authority f.or 
keeping the children out of school except for a period of five months each 
year. 

Section 4022-1 R. s., containing the phrase "engaged in some regular em
ployment," provides that: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fom1:een years, shall send such child to 
a public, private or parochial school, for the full time that the school 
attended is in session, which shall in no case be less than twenty-four 
weeks " ') '". unless the child is excused from such attendance by 
the superintendent of the public Rchools " " '', upon satisfactory 
showing, either that the bodily or mental condition of the child does 
not permit of its attendance at school, or that the child is being in· 
structed at home by a person qualified " " * to teach the branches 
named in this section " 0 "'." 

The section further provides that: 

"All children between the ages of fourteen and sixteen years, not 
engaged in some regular employment, shall attend school for the full 
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term the schools of the district in which they reside are in session dur
ing the school year, unless excused for the reasons above named." 

It will be seen from the above quoted provisions that employment is no 
excuse for a child not attending school until it has attained the age of fourteen 
years, and that a child over fourteen and under sixteen must be kept in school 
by the legally responsible custodian of the child unless the child is engaged in 
"some regular employment." The authorities are silent in so far as judicially 
defining the words "regular employment" as used in this connection. In the 
absence of such definition, I think it within the meaning of this ·section to say 
that by "regular employment" is meant a regular, continuous and defined 
service and for which a specific remuneration is given. To illustrate, a boy 
under sixteen years of age employed to do a particular work in a factory, work
shop or business office and for a fixed salary as is authorized in the act ot 
February 28, 1908, 99 0. L., P. 30. 

In my opinion, therefore, the work of a child upon the farm of its father, 
when kept out of school for that purpose, does not come within the meaning 
of the term "regular employment" as used in the section inquired about. 

Applying this reasoning to your second inquiry I reach the conclusion that 
the person in your county who took the boy and girl from the orphans' home 
and refuses to send either of them to school to exceed five months in the 
year, relying. upon the certificate from the superintendent of the home as his 
justification for the denial, is not acting within the prov:sions of this statute. 
The superintendent is without legal authority to furnish such certificate. The 
statute provides that "all children between the ages of fourteen and sixteen 
years not engaged in some regular employment, shall attend ·school for the full 
term the schools of the district in which they reside are in session during the 
school year, unless excused for the reasons above named," and this applies to 
every parent, guardian or other person having charge of the children. 

Yours very truly, 
u. G. DENl\fAN, 

Attorney General. 

COUNTY OFFICERS' SALARY LAW-TIME OF TAKING EFFECT. 

December 7, 1909. 

Hox. Jonx Q. Lnm, Prosecuting Attorney, McConnelsville, Ohio. 
DEAR ·.sm:-1 have your letter of December 4th, requesting my opinion upon 

the following question: 

"Did the clerk of courts remain under the fee system from April 11, 
1906, to January 1, 1907, or was such clerk entiiled to the salary, for 
that period, as provided in the act of March 22, 1906? Volume 98 Ohio 
Laws, at page 117, Revised Statutes, sec. (1296-25) section l5o 

I presume the question in your mind relates to the effect of the amendment 
to the county officers' salary law found in 98 0. L. at the page mentioned by 
you. The second section of the amending act provides simply "that said section 
15 is hereby repealed." No time being mentioned at which the amending act 
shall go into effect it, of course, took effect immediately upon its being filed in 
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the office of the secretary of state, to·wit, April 11, 19)6. The act was passed 
:\larch 22, 1906, the same day on which the general county officers' salary law 
(9/l 0. L. ll9) was passed. 

Section 24 of that act provides "that this act shall take effect January 1, 
1907." 

In my opinion there is no donLt but that any com·t would regard the 
amendatory section as correcting section 15, as set forth on page 94 of the 98 
Ohio Laws, and that the intention of the legislature as expressed in the two 
acts was that the whole law, including the amended section, should take effect 
January 1, 1907. Accordingly, the clerk of courts did not become entitled to the 
salary prescribed in said amended section 15 until January 1, 1907. 

Yours very truly, 
U. G. Dr::oux, 

Attorney General. 

INFIR:\IARY BUILDING-NECESSARY PROVISIONS OF CONTRACT FOR 
HEATIXG SYSTE:\I. 

. December 7, 1909. 

Hox. CARL ·w. LExz, Prosecuting Attorney, Dayton, Ohio. 
DEAR ·am:-I beg to acknowledge receipt of your letter of December 6th, 

requesting my opinion upon the following question: 

"In a contract for installing a heating system for a county infirma•·r 
building, is it necessary to include the provision as to time under sec
tion 793, Revised Statutes?" 

In my opinion section 793, which provides that: 

"In contracts made under the provisions of this chapter there shall 
be a provision in regard to time, etc., * * * ." 

and that: 

"the said contractor * * <; shall forfeit qnd pay to the state a 
sum to be fixed and determined in said contract * * *." 

relates to the prior provisions of chapter 1. That is to say, the section governs 
the construction of public improvements on behalf of the state, and the state 
only as distinguished from the subdivisions of the state. In addition to the 
inference fairly deducible from the language of the section in its present form, 
this conclusion is supported hy the fact that section 7!l3 has never been 
amended since its original enactment, save as revised by the codification of 
1880. It was originally section 13 of the act of April 3, 1873, 70 0. L. 102-107, 
which ad related entirely to contracts made on behalf of the state. It is not, 
therefore, the duty of the county commissioners and other local authorities to 
include in contracts, such as that described hy you, a provision for liquidated 
damages or a penalty for failure to complete the work within the time stipulated. 

Yours very truly, 

44-A. G. 

U. G. DEXllA:s', 
Attorney General. 
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LOCAL OPTION LAW-COST OF PROSECUTION-:\IANNER OF PAYING. 

December 9, 19~9. 

Hox. GEORGE C. B.\RXES, Prosecuting Attorney, Georgetown, Ohio. 
DEAR ·sm:-Your communication is received in which you submit the fol· 

lowing inquiry: 

"The county local option law provides that in prosecutions there
under in a mayor's court, the fines collected shall be turned into the 
municipal treasury. If the defendant proves insolvent or is discharged, 
may the costs of the prosecution be paid out of the county treasury 
under the allowance of the county commissioners, under sections 
1306·7-8, or under any other ·sections which provide for the payment of 
costs wherein the state fails?"' 

In reply I beg to ·say, the fact that the fine assessed by the mayor is re· 
quired to be paid into the municipal treasury in no wise affects the collection 
of the costs if the defendant proves insolvent. Allowances for lost costs will 
be made under the sections providing for the payment of lost costs to magis
trates and mayors in state cases. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

COUNTY TREASURER NOT AUTHORIZED TO APPOINT COLLECTORS 
FOR VARIOUS VILLAGES. 

December 13, 1909. 

HoN. Do;; .J. Youxa, Prosecuting Attorney, Norwalk, Ohio. 
DEAR ·sm:-Your communication is received in which you request an opinion 

at the instance of your county treasurer as to the propriety of appointing tax 
collectors in the various villages within your county. You say this has been 
the custom for many years in your county, the treasurer giving these collectors 
the book of duplicate receipts and the taxes being paid by the property owners 
at the different villages. 

In reply I beg to say the statutes contain no provision authorizing the 
county treasurer to appoint collectors in the various villages and townships in 
the county for the purpose of receiving taxes. There are two sections, bow· 
ever, to-wit, 1083a and 108Sb R. S., applying specifically to the counties of 
Columbiana and Adams, whereby the county treasurer is required to have "an 
office open for receiving taxes in each township in the county," but neither 
of these sections, by its terms, is uniform in their operation throughout the 
state. 

Section 1089 R. S., authorizes the county treasurer to appoint one or more 
deputies, and makes the treasurer liable and accountable for the proceedings 
and misconduct in office of such deputies. "While section 1088 requires the 
treasurer to keep his office (which under section 1084 is to he at the seat of 
justice of his county) open for the collection of taxes from the time of the 
delivery of the duplicate to him until the 25th day of January, and from the 
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first day of April until the 20th day of July, yet in my judgment this section 
will not prevent the treasurer, either by hims~lf or deputy, from collecting taxes 
at other localities within the county. 

I am, therefore, of the opinion that the treasurer is not authorized to ap
point collectors in the various villages in the county t0 collect the taxes, but 
that he may, if it suits his convenience, either by himself or deputy attend at 
any of the villages within the county for the purpose of collecting taxes. 

Yours very truly, 
U. G. DE:s"~IAS, 

Attorney General. 

COUNTY CO~L\HSSIONERS-I:\1PROVEl\1EN'l' OF LIVING STREA:\L 

Co·mmissioners of any tu;o couuties may join in improvement of living 
stream by proper petition; pou;er to assess. 

December 17, 1909. 

Hox. T. T. CoURTiliGHT, Prosecuting Attorney, Lancaster, Ohio. 
D~;Au ·sm:-I beg to acknowledge receipt of your letter of December 14th, 

of which the following is a partial copy: 

"A petition for the deepening, widening and straightening of the 
south fork of Licking creek, a Jiving stream, was filed with the com
missioners of Licking and Fairfield counties, acting as a joint board, the 
stream located partly in Licking and partly in Fairfield county. The joint 
board of commissioners of these counties have asked me for an opinion 
on the following questions, which I refet· to you: 

"1. Have the county boards of commissioners of Fairfield and Liclr
ing counties a right to join in a proposed improvement of this char
acter? 

"2. The south fork of Licking creek being a Jiving stream, have the 
board of commissioners a right to improve, construct, deepen, widen, or 
straighten or convert the same into a county ditch? Have they, in fact, 
any jurisdiction whatever in this matter, the creek being a living 
stream?" 

The two questions thus submitted to me, which may be considered to
gether, involve the construction of sections 4117 et seq., Revised Statutes of 
Ohio. For the purpose of calling attention to certain provisions of these re
lated statutes I deem it convenient to quote somewhat extensively from them. 

Section 444 7 R. S.: 

"The commissioners of any county ,, " 0 may, in the manner 
provided in this chapter, when the same is necessary to drain any 
0 * 0 lands " 0 * and will be conducive to public health, con
venience or welfare, cause to be located and constructed, straightener!, 
widened, altered, deepened, "' " "' any ditch, drain or watercourse 
o 0 0 or cause the channel of all or any part of any river, creek or 
run, without such county to be improved by stmightening, widening, 
deepening or changing the same, or by removing from adjacent lands 
any timber, brush, trees or other substance liable to form obstruction 
thereto." 
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Section 444"8 R. S.: 

"The word 'ditch.; as used in this chapter shall be held to include 
a drain or watercourse * * '" The words 'according to the bene
fits' used in this chapter * * * shall not be held to authorize any 
measurements for benefits conferred upon laws by nature nor the right 
of easement of the owners of superincumbent lands to pass the water 
therefrom through natural watercourses * * *." 

Section 4450 R. S.: 

"Application for any such improvement shall be made to the commis
sioners of the county * * *." 

Section 4451 R. S.: 

"The petition shall be filed with the county auditor and shall set 
forth the necessity and benefits of the improvement * * * . It shall 
also contain the names of all persons and corporations * * * who 
in the opinion of the petitioner * '> * are in any way affected or 
benefited thereby * * ·*." 

Section 4456 R. S.: 

"The commissioners shall * * * direct the county surveyor 
* * * to make and return a schedule of all the lots and lands * " * 
that will be benefited, with an apportionment of the cost * 
cording to the benefits which will result to each * * * " 

Section 4479 R. S.: 

* ac-

"When * * * the costs and expenses * "' * are ascer
tained, the commissioners shall * * * order that the assessments, 
as made by them, be placed on the duplicate accordingly against all the 
lots or lands." 

Section 44"88 R. S.: 

"When a ditch or improvement is proposed, which will require a 
location in more than one county, application shall be made to the com
missioners of each of said counties * ·· *." 

As may be inferred from the above quoted provisions, the chapter beginning 
with section 4447 R. S., being chapter 1 of title 6, part 2, of the Revised Stat
utes of Ohio, purports to deal both with the location, construction and improve
ment of county ditches, or artificial drainage systems, and with the improve
ment of the channels of living streams or natural drainage systems. At first 
glance there would seem to be no distinction between these two powers. 

That there is a real and substantial difference both between the actual 
process of locating a ditch and that of straightening a river channel, and be
tween the jurisdiction and procedure in these respective instances, is pointed 
out by the supreme court in the case of Commissioners v. Harbine, 74 0. s .. 
318. The syllabus in that case is as follows: 
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""'ord 'watercourse' synonymous with word 'drain,' when-County 
commissionen; without authority to convert stream into ditch, when. 

"The word 'watercourse' as used in the county ditch law, title G, 
ch. 1, Revised Statutes, is synonymous with the word 'drain,' and the 
county commi::;sioners are without acthority to convert a living stream 
of water into a ditch by proceedings for the locating and constructing 
of a ditch." 

695 

In reaching this conclusion the court traces the history of section 4447 and 
establishes two propositions which are of assistance in determining questions 
similar to that submitted by you, viz: 

1. The original act from which section 4447 was evolved by amendment, 
and the section itself in the code of 1830 related exclusively to ditches, drains 
and watercourses, and all the supplementary sections relating t6 the procedur"l 
of making the improvements mentioned in section -1447 had to do with such 
ditches, drains and watercourses. It wa::; only by a recent amendment that the 
power to widen, deepen and straighten a river channel was conferred, by 
amendment to the section, upon the county commissioners. 

2. The term "watercourse" as used in section 4447 R. S., is to be taken 
as ·synonymous with the word "drain," and, therefore, as referring to an arti
ficial means of removing surface water and not a natural or living stream. 

The decision in Commissioners v. Harbine should not, it seems to me, he 
regarded as having simply set aside and avoided the provision of section 4447, 
which confers power upon the commissioners to improve the channels of living 
streams. However, it is clear that, under this decision, the procedure for mak
ing such improvement must be different from that for maldng an ordinary ditch 
location or improvement. This difference is illustrated by the decision in the 
case of Mason v. Commissioners, 80 0. S. 151, in which section 4448 R. S., as 
above quoted, is invoked to show that the cost and damages incurred in im
proving the channel of a natural stream may not be assessed upon all the lands 
within its watershed which would, of course, be drained by the improved river. 
No lands within such watershed can be deemed to be "benefited" by improve
ment of the river channel, since the service of the river channel in carrying 
off the surface water from the lands within its watershed is an easement apper
taining to all of said lands. Therefore, a much stricter rule must be enforced 
in determining benefited lands for the purpose of assessing the cost of straight
ening, widening or deepening a living stream than CO'Ild be employed in pro
ceedings for the location and construction of a county ditch. 

I am not prepared to say what the practical result of the adoption of such 
a rule as that insisted upon in the two cases cited would be in a given case. It 
is possible that it would deprive the commissioners of the power to assess any 
considerable area of land for the purpose of raising funds to be expended in 
making the improvement. However, it is clear that a living stream may not 
be called a ditch, and a petition for a ditch to run along the channel of a liv
ing stream may not be entertained by the commissioners. If, however, the 
petition is for the improvement of a channel of a living stream, the commis
sioners may proceed upon the same, !Jut they may not assess all lands drainer] 
by the river for the cost of the improvement upon the theory that they are 
benefited thereby; they are permitted to assess only such lands, if any, as actu
ally have received a benefit apart from the easement which thPY have always 
enjoyed. 

The power of a joint board of county commissioners to proceP.r] undf'r sec
tion 44!\X is substantially identical in this respect with thP powPr of a single 
board to proceed under sections 4 !47 et seq. 
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I therefore conclude that the commissioners of any two counties may join 
in a proposed improvement of the channel of a living stream provided the peti
tion is for such an improvement, and does not attempt to call for the conver
sion of the stream into a county ditch: and that in case such an improvement 
is undertaken the cost thereof may be assessed only upon such lands within the 
watershed of the river as improved which receives, from the improvement, some 
benefit in addition to the natural easement of drainage. 

Very truly yours, 
u. G. DEX::IIAX, 

Attorney General. 

TURNPIKEJ ROAD LAW Ui'\CONSTITUTJONAL--NO ACTION lJNDER SAME 
MAY BE TAKEN. 

December 17, 1909. 

Hox. JAlllES A. Dol:GLAS, Prosecuting Attorney, Waverly, Ohio. 
DEAl{ 'i'lm:-Your communication is received in which you ·submit the fol

lowing inquiry: 

The county commissioners of Pike county, acting as turnpike di
rectors, have contracts outstanding and owe bills [or work completed 
at the time the turnpike director law was held to be unconstitutional by 
the supreme court. Can these contracts now be completed and bills 
paid as provided under the turnpike director law? 

In reply I beg to say that since the time the suprema court decided the 
turnpike director law to be unconstitutional. the county commissioners are 
without authority to take any action under said law. 

It is my judgment, therefore, that the contracts mentioned in your com
munication may not be completed by the county commission'·Ts acting as turn
pike directors, but such commissioners will have to carry on the repair of the 
improved roads under the provisions of '\action 4!H9-1 Revised Statutes, as 
amended 99 0. L. 360. 

Yours very truly, 
U. G. DEX::IIAX, 

Attorney General. 

NOTE REQUIRING CERTAIN AMOUNT PAID ANXUALLY LONG AS PAYEE 
LIVES SHOULD BE TAXED AS ANNUITY. 

December 22, 1909. 

Hox. Huon R. GJL.:~IORE, Prosecuting Attorney, Eaton, Ohio. 
DEAH 'i3Jic-Your communication is received in which you submit to this 

department for an opinion thereon the following inquiry: 

"What va)ue should be plac8d on notes being listed for taxation 
when the notes contain a promise to pay in the aggregate the sum of 
fourteen hundred dollars annually so long as thP. payee thereof should 
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live, and when said notes are g"iven in consideration of the paymPnt of 
twenty-eight thousand clollars to an im;titution. and when the consiclera
tion for said notes is to go to the in~titution at the death of the pareP 
in the note?" 

(i!)7 

Your inquiry presents the question as to whether or not the fourteen hun
dred dollars received annually from these notes is an annuity and, therpfore, 
taxable as such. 

Section 27:~9 Revised Statutes, vrovicles that: 

"In listing personal property which has been valued at the usual 
selling price thereof, at the time of listing, and at the place where the 
same may then be 0 "' ·-· and annuities, or moneys receivable at 
stated periods, shall !)(~ valued at the sum which the person listing the 
same believes them to be worth in money at the time of listing." 

It is my opinion that within the meaning of this section of the Revised 
Statutes this annual income of fourteen hundred dollar;; i<; in the nature of an 
annuity, and should be listed for taxation at a value equal in amount to that 
which would be the worth of an annuity of fourteen hundred dollars for the 
life of the holder of the notes. · 

Very truly yours, 
U. G. DEX~L\X, 

Attorney General. 

CRDII~AL PROCEDl'RE-BOXDS IX CRI:\IIXAL CASES -SECT[Q:XS 71G0a 
AND 7:JG2 CONSTRUED. 

December 23, 19:>9. 

Hox. Ln.ux R. CRIT{'IIFIEI.D. JR .• Prosecuting Attorney, Wooster, Ohio. 
DEAR 3m:-Your communicat!on is received in which you request an inter

pretation of section 71G0a R. S. (99 0. L., :15G), as to whether or not the pro
vis:ons therein container'! relative to bonds in criminal cases are in conflict 
with the provisons of section 73fi2 R. S. 

In reply I beg to say that section 7 UiOa provides that in all cases in which 
indictments or presentments are returned into the court of common pleas, that 
said court shall require the accused to enter into a bond in such an amount as 
the court -may fix, and further provides that when such bond is given it shall 
not be necessary to renew the same at the end of the term or at aily other time, 
except upon motion made to the court or by the court upon its own motion. 
This -section also provides that it shall not be necessary for the defendant to 
give any other bond pending any prosecution in error. The same power, how
ever, is given to the higher court to increas3 or decrease the bond as is given 
to the common pleas court. 

Section 7:lG2 provides that in proceedings in error when sentence has been 
suspended, the judge who presided on the trial of the case may, in his discre
tion, admit the defendant to bail. 'rhis section, however, contains no provision 
that au acl<litional bond shall he given and, in my judgnwnt, thP bond providecl 
in section 71GOa is all that is required. Of course the court may, as is provided 
in saic! section 71fj0a, incrPase or decrease the amount of thp honcl. 

Yours very truly, 
T'. G. Dr::-or.\~, 

Attot'IU'y General. 
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COUNTY C0:\1:\IISSIONERS-AUTHORITY TO E:\IPLOY ATTORNEY TO 
ASSIST PROSECUTOR. 

December 28, 1909. 

Hox. JAY S. PAISLEY, Prosecuting Att01·ney, Steubenville, Ohio. 
DEAR ·sm:-Your communication is received in which you submit the fol

lowing inquiry: 

Have the county commissioners power to employ and pay an as
sistant to the.prosecuting attorney in a civil suit against the commis
sioners, auditor and treasurer? 

In reply I beg to say section 1274 Revised Statutes, provides that: 

"The prosecuting attorney shaH be the legal adviser of the county 
commissiopers and all other county officers .. * * * He shall also 
perform all duties and services required to be performed by legal 
counsel under section 845, and he shaH further be the legal adviser for 
all township officers, and no .county or township officer shall have 
authority to employ any other counsel or attorney at Jaw; at the ex
pense of the county, except on the order of the county commissioners or 
township trustees, according as the services engaged are to be rendered 
for a county or township board or officer, duly entered upon its journal, 
in which order the compensation * * * shall be fixed." 

The county commissioners may, therefore, under the above quoted pro
visions of said section, employ an attorney to assist the prosecuting attorney 
in the suit suggested by you, provided that the proper order is entered upon 
the journal fixing the compensation as is provided in said section. 

Yours very truly, 
u. G. DENl\1AN, 

Attorney General. 

COUNCI~AUTHORITY TO PROVIDE AGAINST USE OF ACETYLENE 
LIGHT PLANT. 

If acetylene light plant is dan.oerous per· se co1mcil can provide against use 
l1!} on1inf1nce. but if not per se dangerous council can only regulate so as to 
avoid danger. 

December 29, 1909. 

Hox. THOli!AS 1\IJ:LCAIIY, Prosr:cuting Attorney. Napoleon, Ohio. 
DEAR ·sm:-1 acknowledge receipt of your communication of December 18th, 

in which you submit the following for my opinion: 

An acetylene light plant in a note! at Liberty Center recenty ex
ploded, causing considerable damage to public and private property. 
Council of that village wish to pass an ordinance prohibiting the use 
of acetylene for illuminating purposes, and you desire the opinion of 
this department as to whether such an ordinance may be passed. 
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Section 7 of the :'llunicipal Code, as amended in '1!1 0. L. t, provides thal 
every municipal corporation shall have gem'ral powPr "to prevent injury m· 
annoyance from anything dangerouH, offensive or unwholesome; to cause aa~· 
nuisance to be abated, etc." 

It is clear that the general assembly has thus authorized municipalities 
to exercise certain police powers. and that in determining the extent of the 
power and the validity of a proposed exercise thereof, recourse must be haJ 
to the principles of construction applicable to statutes pertaining to the police 
power. It is well established that the general assembly itself cannot authorize 
a mun!cipal corporation, through its legislative department, to determine arbi· 
trarily what things may be dangerous, offensive or unwholesome, or what may 
constitute, per se, a nuisance. The extent of the police power of the state thus 
delegated, for local purposes to the municipality, is limited by the requirements 
of the public. It is the public hea1th, morals and safety to preserve and protect 
which the statute must be designed with reasonable appropriateness. 

Still another limitation implicity attaches to the language of section 7c. 
Whether or not there is any distinction between injury and annoyance from 
things dangerous, offensive and unwholesome on the one hand, and the term 
"nuisance" as legally defined, it is clear to me that with respect to both of these 
subjects of regulation two classes are to be distinguished, viz: 

1. Things which, in a municipality, constitute public annoyances, per se, 
and therefore, continually threaten injury and annoyance of a dangerous. of
fensive or unwholesome nature, and 

2. Those pursuits and commodities which, while they in themselves and 
under all circumstances within a municipality, are not dangerous, offensive or 
unwholesome, and do not constitute public annoyances, yet when carried on or 
maintained in a certain way or in certain localities, may take upon themselves 
the characteristics which su.bject them to a lawful exercise of the power in 
question. 

As to public annoyances, per se, I have no doubt but that council maY 
prohi!Jit them entirelv. But a thing maY he dangerous, offensive and unwhole
some and threaten injury or annoyance because of its character when located and 
maintained within a municipal corporation, although the converse womd be 
true with respect to the same thing when located or maintained outside of the 
limits thereof. 

With respect to pursuits and commodities not, per se, public annoyances, 
an absolute and unqualified prohibition thereof, by ordinance under this sec
tion, would probably be condemned by the court as being unreasonable; that 
is, neither necessary nor appropriate for the protection of public safety. The 
line, in a word, is to be drawn between prohibition and regulation, and I think 
it may safely he said that, as to things not in themselves dangerous but which 
become dangerous only when handled or maintainer! in certain localities within 
a municipal corporation, the power of council, under this section, is limited to 
regulation. 

I am not sufficiently conversant with the process by which acetylene light 
is produced to determine to which of the two classes above set out it belongs. 
I can only suggest the foregoing tests, lJy the application of which it may bP 
determined whether council, in the prevention of accidE'nts such- as that de
scribe<! by you, may lawfully go to the length of prohibiting the use of acetylen~ 
gas for illuminating purposes, or whether the power of council is limited to 
prescribing such conditions and safeguards with reHpcct to its use as shall prP-
vent it from bccominp; a public menace. Very truly yours, 

e. G. Dr;:ooux. 
AttomPy General. 



700 A...~NUAL RE1'0R'r 

QUADREXNIAL APPRAISE:\IENT ACT-CITY BOARD OF REAL ESTATE 
ASSESSORS, DUTIES OF-APPOINT:'IIENT OF CLERK AND RENTING 
ROOM. 

December 29, 1909. 

Hox. H.\RRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 
DEAR "Sin:-I beg to acknowledge receipt of your letter of December 14th, 

submitting the following questions with respect to the powers and duties of 
the city board of real estate assessors under the quadrennial appraisement law, 
100 0. L. 81: 

"Have they the authority to appoint a clerlt of the board, and fix his 
compensation to be paid by the county commissioners? 

"If so, can they ar1point one of their•number, and is he entitled to 
additional compensation? 

"What authority have they to rent room for their purposes, and re
quire county to pay for same?" 

Section 7 of the law in question provides in part as follows: 

"Any board of real estate assessors in any city * * '' shall have 
power to employ a chief clerk and appoint such expert assistants, as 
such board maY deem necessary, and fix their compensation, which shall 
be paid out of the county treasury upon the order of said board of as
sessors, and the warrant of the county auditor, and such incidental ex
penses as such board shall deem necessary shall be paid out of the 
county treasury in like manner; provided, however, that the total cost 
* * * in any city shall not exceed the sum of one-twentieth of one 
per cent. of the total tax duplicate of said city for the year in which 
said quadrennial appraisement is made." 

In my opinion the phrase "and fix their compensation" refers to the com
pensation of the chief clerk as well as the expert assistants. Even if this were 
not the case the power to employ a chief clerk would, in the absence of oth.er 
limitations. include the power to fix the compensation of the employe. The 
manner o~ the payment of such compensation so fixed will appear clearly from 
an examination of the foregoing provision. · 

I do not believe that a city board of assessors may lawfully employ one of 
their own number as clerk. Such an employment, if not rendered criminal by 
section G97G R. S., is clearly contrary to the publ:c policy which prohibits a 
member of an administrative board from teing elected to a salaried position 
thereunder. I deem it unnecessary to cite authority on this point. 

The authority to rent a room for the purposes of the board of assessors, is 
found in that portion of the above quoted section which authorizes them to 
incur "such incidental expenses as such board shall deem necessary." 

Very truly yours, 
u. G. DEX~lAX, 

Attorney General. 
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IXCORPORATED VILLAGE LOCATED WITHIX TOWXSHIP EXTITLED TO 
PARTICIPATE IX TOWXSHIP ELECTIOX. 

December :10. HJIJ:l. 

Hox. CARL T. WEJun:n, Prosecuting Attorney, Columbus, Ohio. 
DJ;;AR ·.s1n:-Your communication is received in which you request an opinion 

as to whether or not residents of an incorporated village m'ay vote for town· 
ship officers, and whether or not township officers may be chosen from the reRi· 
dents of an incorporated village. 

In reply I beg to say section 1442 of the Revised Statutes is as follows: 

"Township officers shall be chosen for a term of two years and 
justices of the peace for a term of four years, by the electors of each 
township, on the first Tuesday after the first :\Ionday in November In 
the odd numbered years, and their terms of office shall commence on the 
first day of January next after their dection." 

This section provides that township officers shall be chosen "by the electors 
of each township." Therefore, the question presented by your inquiry is 
whether or not the electors of a municipality, which municipality is located 
within the boundaries of a township are also electors of the township. 

This question was decided by the supreme court of Ohio in the case of 
State ex rei. Halsey, et a!., v. Ward, et a!., 17 0. S. 543. In this case the cou~·t 
held that: 

"On the organization of a city of the second class divided into 
wards. the boundaries of which the city are not coterminous with those 
of any township, the territory within such city does not cease to be a 
part of the township or townships within the limits of which it is 
situated." 

And that the electors and taxpayers of the municipality are entitled to vote 
in the choice of township trustees, clerk, treasurer, justices of the peace and 
constables. 

Following this decision, the electors of an incorporated village located 
within a township, are entitled to participate in the election of township of
ficers, and such officers may or .may not be residents of the municipality. 

Yours very truly, 
u. G. D~::-DL\X, 

Attorney General. 

SEARCH AND SEIZURE LAW-MANNER OF PAYING COSTS WHEN XO 
GOODS FOUND. 

November 29, 1909. 

Hox. D. B. WoL('OTT. Prosecuting Attorney, Ravenna. Ohio. 
Dt:.\11 .Sill:-Your communication datPd Xovember 23d is received in which 

you submit the following inquiry: 

"When an affidavit is filed before the common pl~as judge of the 
county for a search and seizure warrant under the search and seizure 
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law of this state, and an officer of the village is designated as the party 
to make the search, and the warrant is returned "no goods found," what 
provision of the statute is made for paying the cost of the search?" 

ln reply I beg to say the search and seizure law, 98 0. L. page 12, provides 
no compensation for the officer executing a search and seizure warrant, and 
inasmuch as lost costs in misdemeanor cases can only be allowed by county 
commissioners in cases where the defendant is insolvent, it is my judgment 
that the statutes contain no provision whereby the officer· can be compensated 
in the instance cited in your inquiry. 

Yours very truly, 
u. G. DEX"L\X, 

A.ttorncy General. 



ATTOR:!'.'"EY GE!I.'"ERAL. 703 

(To Various Municipal Officers) 

PROSECCTIO:'\S C:'\DER STATUTES 1:'\ :\lAYOR'S COURT-COSTS TO BE 
PAID BY C0:\1:\IISSIONERS. 

:\larch 26th, 1909. 

MR. ARTHUR BRYA:'\'T, .A.ttomey-at-Law, Franklin, OhiO. 
DEAR Sm:-1 have your letter of :\larch 23rd, inquiring whether the vil

lage of Franklin is authorized to pay the costs in a case where a prosecution 
is conducted before the mayor for a violation of the Rose county local option 
law. You state that the accused was convict~d, sentenced to pay a fine and in 
default thereof to be sent to the workhouse at Xenia, but the fine was not paid 
and he was accordingly sent to that workhouse. That the mayor sent his bill 
of costs to the commissioners of Warren county, who refused to pay the same 
for the reason that the village would have receiven the fihe if paid. 

The payment of costs in such cases is regulated by section 6801a of the 
Revised Statutes, and provides that in prosecutions under the statutes, that )s 
iri state cases, the costs must be paid by the county commissioners, and in 
prosecutions under municipal ordinances the costs must be paid by the village. 

I am, therefore, of the opinion that the county commissioners of Warren 
county, in which the village of Franklin is located, must pay these costs. This, 
of course, is upon the assumption that the village of Franklin has an agree
ment with the county commissioners of Greene county to receive in the work
house at Xenia persons convicted of offenses in Warren county. 

Yours very truly, 
u. G. DEXM:A:'\', 

Attorney General. 

BOARD OF PUBLIC SERVICE-PREPARATION OF PLANS, ETC. 

City council must cause plans, specifications, etc., tor municipal improve
ments to be made by board of public service. 

January 18th, 1909. 

Hox. H. L. DELr~, City Solicitor, Middletown, Ohio. 
DEAn Sm:-I have your letter of January 12th, in which you ask whether 

the board of public service in cities has any legal right in the prepar:ttion of 
the plans. specifications, IJrofiles and estimates for sewers and street paving, 
before thn sal"€ are !iled in their office and approved by council? 

In my o!)inion it is the duty of the city council to direct the board of 
public service, through its engineers, that is, the engineer of the board of 
public service, to prepare plans, specifications, profiles and cs:imales fo;- this 
work, the council indicating to the board the contents or data for these mat
ters. This should be done before the council passes the resolution declaring 
the improvement necessary, because it is in this rEsolution that the council 
must approve the plans, specifications, etc. "'hen the board of public service 
receives such direction from the council it is the duty of that board to comply 
therewith by IJreparing such plans, specifications, profiles and estimates and 
filing the same in the office of the board of public service. 
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Of course this preliminary work on the part of the council in directing the 
11reparation of these plans, specifications, etc., will, most likely, be done through 
the proper committee of council having such matters in charge, and this com
mittee should examine the same before they are submitted to council, along 
with the resolution declaring the improvement necessary, and approving the 
plans, specifications, etc. In other words, the· city council has no authority 
to employ an outside engineer to prepare these matters. The spirit of the 
code clearly is that such matters shall be prepared by the board of public 
service under the supervision of its chief engineer, and all pursuant to a re
quest by council that the same be done. 

Very truly yours, 
u. G. DEN::IlAN, 

Attorney General. 

CITY SOLICITOR--EXTRA COMPENSATION FOR RECODIFYING CITY 
ORDINANCES. 

March 11th, 190!J. 

Hox. R. L. DERAX, City Solicitor, Tiffin, Ohio. 
D1;;,m Su::-I have your letter of March 9th, in which you ask my 

opinion as to whether you may receive, and your city council may pay you, 
compensation for recodifying your city ordinances outside of the regular salary 
fixed by ordinance for performing your duties as city solicitor. 

It is not a part of your duty, under the law, to recodify the city ordinances 
and I am clearly of the opinion that you may make a contract with the city 
and the city may pay you, pursuant thereto, whatever may be agreed upon to 
do this extra work, so long as you do it at a time and in a manner which will 
not interfere with the faithful performance of your lawful duties as city 
solicitor. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 

BONDS-SPECIAL ASSESSMENT FOR STREET IMPROVEMENT. 

Bonds issued and retundecrin anticipation of co~lection of special assess
ment tor street improvements do not come within statutes limiting mnount 
'for which municipalities may sell bonds. 

March 11th, 1909. 

Ho:-;, ALVAH B. FLOOD, Village Solicitor, Byesville, Ohio. 
DEAR Sm:-I have your letter of March 2nd, in which you ask my opinion 

on the following facts: 

The village of Byesville last year paved a part of two streets, and 
while this work was in progress issued notes in the sum of $20,000 pur
suant to section 85a of the Municipal Code in anticipation of collec
tion of special assessments. After the assessments were made certain 
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property owners paid their respective assessments in cash, and after 
all such cash payments were made there wa.'i still .$14.600 to be paid on 
the installment plan, and for which you desired to issue notes or bonds. 
The village now desires to issue bonds to redeem or re.fund thes~ notes 
and possibly to get a longer time in which to pay them, and perhaps 
a Jo.wer rate of interest. Your qutstion is, whether this may be done 
by the village and whether, if it is done, the bonds so issued, refunding 
these notes, would become a part of the gEneral bonded indebtedness of 
of the town, included within the 8 per cent. limit of the Longworth act? 
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It is especially provided by statute, and it has been decided by our supreme 
court, and other courts on different occasions, that bonds which are issued in 
anticipation of the collection of special ass~ssments providing for public street 
improvements, do not come within the statutes limiting the amount for which 
municipalities may sell their bonds. This, I think, is the Jaw with respect to 
notes issued under section 95a of the municipal code to realize money in an· 
ticipation of the collection of such special assessments. And I am fu;.ther of 
the opinion that when such notes or special assessment bonds are t·efunde<l 
that the debt is still the same debt; that is, it is a debt incurred in anticipation 
of tile collection of special assessments, and that so long as it docs not include 
any debt for any other purpose than to pay special assessments levied upon the 
almtting property, from which assessments the money will come back into the 
treasury to meet the notes or bonds, or refunding notes or refunding bonds, 
the· debt as originally evidenced, or as evidenced by refunding paper, is still 
outside the Longworth act. 

I return you herewith all papers sent to me, except your Jetter. 
Very truly yours, 

u. G. DE;;".)IAX, 

Attorney General. 

OFFICERS-BOARD OF PUBLIC SAFETY :\lAY RE:\iOVE-CONSENT OF 
COUNCIL AND MAYOR AS ABUTTING PROPERTY OWNERS-BOARD 
OF PUBLIC SERVICE EXPENDING MUNICIPAL LIGHT PLANT 
INCO:.\lE. 

March 11th, 1909. 

Hox. H. R. HrLL, City Solicitor, Ashtabula, Ohio. 
D~>AH Sm:-I have your Jetter of March 4th, submitting, for my opinion, 

the following questions: 

1. The ordinance under which our present polica department was 
organized provides for the appointment of not to exceed two court of· 
ficers, not included in the classified list. One such was appointed, and the 
board of saf<ty now seek. to remove him. Do they have that power, or 
does that power bPloug to the chief of police? 

2. Has the council the right to give consent for the city, as an 
ahuttin~ property owner, to the construction of a street railway along a 
Htreet upon whieh the city owns nal estate? 

3. Has the board of service the right to use the income from the 
muni<'ipaJ light plant without the same having been appropriateu lJy 
council? 
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In answer to your first question, section 149 of the :\lunicipal Code pro
vitles that the directors of public safety shall have the exclusive management 
and control of all other officers, surgeons, secretaries, elerl{s and employes as 
shall have been prov~ded by ordinance or resolution of council, and the words 
here, "othEr officers," mean officers aside from those in the classified service. 
I think there is no doubt, therefore, that the directors of public safety in your 
city have the power to remove the officer of which you speak in your first 
question. 

In answer to your second question, I am of the opinion that the city, 
through its legislative powers, concurred in by the mayor, may give its con
sent as an abutting property_ owner, to the construction of the street railway 
upon the street on which 'the city owns real estate. 

Your third que§tion must be answered in the negative, because no public 
municipal officer is authorized to spend any money from any source until an 
appropriation has first been made therefor by the city council. 

Very truly yours, 
u. G. DENllfAN, 

Attorney General. 

CITIES-BONDED INDEBTEDNESS. 

Cities' bonded indebtedness may not exceed 1 per cent. in any one year and 
may not issue at any time such amount of bonds as added to amount already 
issu.ed would exceed 4 per cent. of valuation of property listed and assessed for 
taxation without vote of people. 

. February 27th, 1909. 

HoN. 0. E. Imsrr, City Solicitor, Ironton, Ohio. 
DEAR Sm:-I have your letter of February 23rd, in which you submit the 

following facts: 

The bonded indebtedness of the city of Ironton, issued under the 
Longworth act (section 2835 of the Revised Statutes), as amended in 
the year 1902, is $179,800. The total value of all property in your city, 
as listed and assessed for taxation in the year 1908, is $5,425,783. One 
per cent. of this valuation is $54,257 and four per cent. of such valuation 
is $217,929. Your city has not issued in any one year from 1902 to 1908, 
both inclusive, more than one per cent. of the tax valuation of the re
spective ye3.rs in which bonds were issued. Were your city council 
this year to issue $37,229 in bonds under the Longworth act, you would 
then have outstanding four per cent. of your 1908 tax valuation. You 
ask my opinion as to whether your city council can now issue either 
$37,229 or $54,257 without submitting the question to a vote of the 
r;eople under the Longworth act. 

'rhis act (section 2835 R. S.), as it now stands, after stating the purposes 
for which bonds may be issued by municipalities, provides that the bonds au
thorized by the act may be issued for any or aH purposes enumerated therein, 
but that the total bonded indebtednElSS hereafter created in any one fiscal year, 
under the authority of the act, shall not exceed one per cent. of the total value 
of all property in the municipal corporation, as listed and assessed for taxation, 
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except as otherwise provided in the act. This one per cent. for one year may 
bP. issued by action of the council and it is otherwise provided in the act that 
if couneil desires to issue in any one year more than such one p.•r cent., then 
the question as to whether such one per cent. shaH be exceeded in that y€ar 
must be submitted to a vote of the people under section 2837 R. S. 

The act then further provides that the total indebtedness incurred by any 
municipal corporation, under this statute as amended April 29th, 1902, for the 
purposes enumerated therein shaH never exceed four per cent. of the total value 
of a11 property in the municipal corporation as listed and assessed for taxation 
unless an excess of such amount is authorized by an election under section 
2817 R. S. 

Here, then, are two limitations: First, the city may not exceed one per 
cent. in any one year without a vote of the people. Second, there cannot be 
issued at any time, without a vote of the people, such an amount of bonds as, 
added to the amount already issued, would exceed four per cent.. of the valua
tion of the property then listed and assessed for taxation. Had your city 
issued no bonds up to this year you could now, without a vote of the people, 
ist.ue hrmds in the sum of $54,257; one per cent. of your valuation; but you have 
heretofore issued bonds in the sum of $179,800. You are not permitted to issue 
such an amount this year as that, when added to $179,800, the total would ex
ceed $217,029 without a vote of the people. 

I am, therefore, of the opinion that your city can, this year, issue only 
$37,229 unless by a general or a special election the people authorize y0•1 to 
issue more than that. 

Very truly yours, 
u. G. DEX~IAX, 
Attorney General. 

VILLAGE COUNCIL-CG::\IPF...NSATION OF :\iE:\IBERS :\lUST BFJ PROVIDED 
FOR BY ORDINANCE. 

January 18th, 1909. 

Hox. Ill. J. LACEH, Jlayor, Edon, Ohio. 
DEAH SIH:-I desire to acknowledge the receipt of your letter, in which 

you inquire whether or not members of a village council are entitled to com
pensation, as members, without the passage of an ordinance? 

In reply thereto permit me to say that the act of April 20th, 1904, being 
section 197 of the :\'lunicipal Code, provides: 

"Council shaH fix the compensation and bonds of all officers, clerks 
and employes in the village government, except as otherwise provided 
in this act. All bonds shaH be made with sureties subject to the ap
proval of the mayor. The compensation so fixed shall not be increased 
or diminished during the term for which any officer, clerk or employe 
may have been elected or appointed; provided that memb£>rs of council 
may receive as compensation the sum of two dollars for each meeting, 
not to exceed twenty-four meetings in any one year, and they shall 
haYP snC"h other pov:ers as are conferred upon councils of villages by 
section 1G78 of the Revised Statutes of Ohio." 

4::i-A. G. 



708 ANNUAL REPORT 

It is my opinion that under the provisions of the above section it is neces
sary for council to pass an ordinance fixing the compensation before the mem
bers are entitled to draw the same. 

Yours very truly, 
·u. G. DEx:~rAx, 

Attorney General. 

CITY COUNCIL-MEMBER APPOINTED TO POLICE FORCE. 

Member of council who has resigned may be appointed to position on 1>olice 
force before expiration of one year. Such services do not come within section 
6976 R. S. 

March 30th, 1909. 

HoN. FRAXK L. OESCH, City Solicitor, Youngstown, Ohio. 
DEAR SIR:-I have your letter of March 27th, in which you request my 

opinion as to whether a duly elected and acting councilman may resign the 
office of councilman and be thereupon appointed to a position in the police force 
of the city, and you call my attention to section 6976 R. S. 

There is no constitutional or statutory prohibition against such appoint
ment, unless section 6976 R. S., to which you refer, forbids such an appoint
ment. That statute provides as follows: 

"An officer or member of council of any municipal corporation 
* * who is interested directly or indirectly in the profits of any con
tract, job, work or services for the corporation "' "' , or acts as com
missioner, architect, superintendent or engineer in any work under
taken or prosecuted by the corporation * * during the term for which 
he was elected or appointed, or for one year thereafter, shall be fined 
not more than one thousand dollars nor less than fifty dollars, or im
prisoned not more than six months or less than thirty days, or both, 
and shall forfeit his office." 

The words "contract, job, work or services for the corporation" each and 
all refer to some contractual relation into which the municipal corporation in 

-its proprietary capacity has entered, or may enter, with some person, firm, as
sociation or persons, or a corporation; and this proprietary capacity of a mu
nicipal corporation is to be distinguished from its governmental capacity. 

A member of council is a public officer and the statute provides, in effect, 
that neither a member of council nor any other public officer of a municipal 
corporation shall be interested directly or indirectly in the profits which may 
arise from any relation into which the municipal corporation has entered in its 
proprietary capacity. A municipal corporation cannot do any work looking to 
improvements or repairs of any kind except through some sort of contract. If 
a municipality seeks to make a repair in a street which would require the 
services of only one man for a half hour, the services of that man are secured 
by contract into which the municipality enters in: its proprietary capacity, as 
distinguished from its governmental capacity. 

In my opinion this statute means that no public officer, while he is such 
public officer, or for one year thereafter, can be interested directly or indirectly 
in the profits which may arise from any contract relation and fined above, 
into which the municipality has or may enter in its proprietary capacity. 

The work of a policeman, of course, is "service" of a certain kind, but it is 
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not such service as is contemplated by the word "seryice" in this section 6976 
R. S. There is no contract relation between a municipality and a police of
ficer. It has long been settled that the relation existing between a municipality, 
or any ether political division, and an officer thereof, is not a contract rela
tion and that no right of contract is violated when a public official is deprived 
of his office. 

Xow the purpose of this statute seems to be to prevent a public official, 
while he occupies that relation, or for one y~ar thereafter, from having any 
interest in any private contractural relation into which the municipality llas 
or may enter within the limitations of time prescribed in the statute. 

The statute does not provide that a public officer in a municipal corpora
tion may not hold some other public office within a year after his first service 
expires. If this construction were placed upon this statute, then a city solicitor 
could not be elected mayor of the city, nor could any officer be elected or ap
pointed to any other public office of the municipality until after one year should 
elapse from the end of his first service. To prevent such conditions seems 
to be no part of the purpose of this statute, and, in my opinion, therefore, 
there is nothing in the statute prohibiting such an appointment as is contem
plated in your question. 

Very truly yours, 
u. G. DEX:IIAX, 

Attorney General. 

COLLINWOOD SCHOOL SITE-PURCHASE OF BY STATE. 

March 11th, 1909. 

Hox. CHARLES L. STOCKER. City Solicitor, Collinwood, Ohio. 
DEAR Srn:-I have your letter of March 9th, asking my opinion as to how 

the state of Ohio may acquire the premises formerly occupied by the Collin
wood school, which was burned, and which is owned by the board of education 
of Collinwood. 

This difficulty was anticipated when the legislation was drawn providing for 
the memorial pari{, but we do not see how the legislature could adopt a law 
conferring such power upon the board of education of Collinwood to sell that 
particular piece of property, and it did not seem advisable to change the gen
eral law, section 3!!71, to read differently from what it does. There is no 
statute providing that the state may appropriate public property, and this 
school property is public property, and, as you know, it has been settled in this 
state, that when property has once been taken or acquired for public purposes 
it cannot again be appropriated for another public purpose. 

I do not see, without further investigation, bow the matter may be con
summated except it be done through the regular advertising under section 3971, 
with reliance that the general sentiment of the public may deter anybody from 
bidding against the governor. 

I have a somewhat indefinite notion of a plan which I will go over with 
Senator :\Iatthews, from your county, and ask him to communicate with you 
when he returns to Cleveland, the latter part of this week. 

Very truly yours, 
U. G. DENMAN, 

Attorney General. 
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MAYOR-VILLAGE-MANNER OF FILLING VACANCY IN OFFICE OF. 

President pro tem. of village council succeeds to office of 1nayor upon latter's 
resignation. 

January 18th, 1909. 
Hos. C. F. WEHR, Calais, Ohio. 

DEAl\ Sm:-I have your letter of January 15th, stating that Calais is an in· 
corporated village, that your mayor has resigned, and asking what proceeding 
must bel taken by council to provide his successor. Section 200 of the mu
nicipal code (vol. 96, 0. L. p. 83), provides as follows: 

"In case of the death, resignation or removal of the mayor, the 
president pro tern. of council shall become the mayor and serve for the 
unexpired term, and until the successor is elected and qualified; and 
the vacancy thus created in council shall be filled as other vacancies 
therein, and council shall elect another president pro tern. from their 
own number, who shall have the same rights, powers and duties as his 
predecessor." 

Section 196, page 82, of this same volume, makes section 120, found on 
page 59 of the same volume, apply to vacancies in the office of council. 

Under these sections, upon the resignation of your mayor, you, as presi
dent pro tern. become, by that resignation alone, under the statute, the mayor 
of the village of Calais, and you shall serve for the unexpired term and until 
the successor is elected and qualified. This successor will be elected at the 
November election of this ymr. 

You, having been the president pro tern. of your council, and now mayor, 
because of the resignation of your former mayor, a vacancy now exists in your 
village council. This vacancy in your council must be filled by an election 
by the remaining members of your council of some one to serve for the un· 
expired term. And if your council fails for thirty days to take this action, 
and fill the vacancy, then you must fill the same by appointment. 

After the vacancy in council has been filled, in one or the other of the 
ways stated above, the council must then elect from among its own number, 
a new president pro tern., who shall have the same rights, powers and duties 
as you had before you became mayor. 

Very truly yours, 
u. G. DE:\'lii:AN, 

Attorney General. 

BOARD OF EDUCATION-ISSUE OF BONDS TO ENLARGE SCHOOLHOUSE
PLACE WHERE ELECTORS VOTE. 

School boards must submit question of issuing bonds to electors when 
amount of bonds iss1~ed in one year equals aggregate of tax rate of two mills for 
year next prececting such issue. 

Electors living in territory outside of village, but in village school district, 
may vote at re_qular voting place on question of issuing bonds. 

March 17th, 1909. 
Hos. P. L. WILKINS, City Solicitor, Fredericktown, Ohio. 

DEAR SIR:-1 desire to acknowledge the receipt of your Jetter, in which you 
submit the following questions: 
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1. "With a tax valuation of $4:;o,Ooo th!' board of e<lueation d!'sires 
to issue bonds in the sum of $:;,oou.oo to build an extension to th!' prPl;
ent public school building, or, in other words, to enlarge the same. X ow, 
is it necessary to submit the question of issuing bonds to the elector::; of 
the distriet under section 3991 R. S., Ohio, or can the board issue bonds 
by its own resolution under section 3994, R. S. Ohio?" 

2. "Where may electors, living in territory outside of the village, 
but in the village school district, vote? That is, can they vote at the 
precinct in the village, or are they compelled to vote in the precincts 
of their own territory, as at general elections?" 
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In reply to your first inquiry I beg to say that section 3994 of the Revised 
Statutes, is in part as follows: 

"The board of education of any school district may issue bonds to 
obtain or improve public school property, and in anticipation of income 
from taxes, for such purposes, levied or to be levied, may, from time 
to time, as occasion requires, issue and sell bonds, under the restrictions 
and bearing a rate of interest specified in section thirty-nine hundred 
and ninety-two and shall pay such bonds and the interest thereon when 
due, but shall provide that no greater amount of such bonds shall be 
issued in any year than would equal the aggregate of a tax at the rate 
of two mills, for the year next preceding such issue, etc." 

Section 3991 is in part as follows: 

"When the board of education of any school district determines 
that it is necessar~· for the proper accommodation of the schools of 
such district to purchase a site or sites to erect a schoolhouse or 
houses, to complete a partially built schoolhouse, to enlarge, repair or 
furnish a schoolhouse, or to do any or all of said things, and that the 
funds at the disposal of said board or that can be raised under the pro
visions of section 3994 of the Revised Statutes of Ohio, are not sufficient 
to accomplish said purpose and that a bond issue is necessary, the board 
shall make an estimate of the probable amount of money required for 
such purpose or purposes and at a general election or special election 
called for that purpose, shall submit to the electors of the district the 
question of the issuing of bonds for the amount so estimated, etc." 

Since your inquiry states that it is proposed to issue $4,000 in bonds with 
a tax valuation of $450,000, I am of the opinion that this cannot be done under 
the provisions of section 3994, and that it· is necessary to submit the question 
of issuing bonds to the electors of the school district as provided by section 
3991, Revised Statutes. 

In reply to your second inquiry I desire to say that section 3910 provides 
in part as follows: 

"Electors residing in territory attached to a village school district 
for school purposes shali be entitled to vote for school officers and on 
all school questions at the regular voting place in the village to which 
such territory is attached, etc." 

I am of the opinion that under the provisions of the above se!'tion said 
electors are entitled to vote at the regular voting place in the village upon 
the question cf issuing bonds for school purposes. Yours very truly, 

"C". G. Dr::x~I.\X, 

Attorney General. 
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BOARD OF EDUCATION-COI\'TRACT FOR FURNISHING BOOKS-COMPEN
SATION TO BE PAID. 

A board of education may contract with merchants tor sale of school books 
to pup Us at cost price paid publisher>- board rnay pay seller ten per cent. of cost 
price as compensation for selling sante. 

April 6, 1909. 
MR. S. H. WILLIAMS, Oily Solicitor, Lorain, Ohio. 

DEAR Sm:-1 have your letter of April 1st, in which you submit and ask 
my opinion on the following: 

The contract of the board of education of the city of Lorain for the 
sale of school books to the pupils of the school district will shortly ex
pire, and the board is desirous of entering into a similar contract. The 
terms of the contract will depend· upon tha construction placed upon 
section 6594, section 5 Laning and 4020-14 Bates, a part of which reads 
as follows: 

"Each board of education shall have power to, and shall make 
all necessary provision and arrangements to place the books so pur
chased within the easy reach of and accessibla to all the pupils in 
their district and fur that purpose may make such contracts and 
take such security as they may deem necessary, for the custody, 
care and sale of such books and accounting for the proceeds; but not 
to exceed 10 per cent. of the cost price shall be paid therefor, and 
said books shall be sold to the pupils o.f school age in the district 
at the price paid the publisher and not to exceed 10 per cent. thereof 
added, and the proceeds of such sale shall be paid into the contingent 
fund of such district" 
It has been the custom of our board of educaU()n to enter into con

tract with certain merchants for tha sale of school books to the pupils 
of the district at cost price paid the publishers, which proceeds are all 
turned over to the board of education and the board pays to the seller 
10 per cent. of the cost price. The question is whether or nat the words 
"but not to exceed 10 per cent. of the cost price shall be paid therefor," 
authorizes the board to pay such amount as compensation to the book 
sellers. 

The statute quoted provides that the board of education shall make all 
necessary provision and arrangements to place the books purchased within the 
easy reach of and accessible to all the puvils in their district, and in order to 
do this the board may make such contracts and take such security as they may 
deem necessary for the custody, care and sale of such books, and accounting 
for the proceeds. That is, the board shall make some arrangements whereby 
these books shall be placed in the custody and care of and on sale with some 
person or persons in such a place or places as will be accessible to the pupils of 
the district; and in order to make this arrangement the board may expend not to 
exceed 10 per cent. of the cost price of the books as purchased from tha pub
lishers. 

The person or persons who have the custody, care or sale of the books to 
the pupils may add to the cost price paid the publishers, 10 per cent. ·Of sucu 
cost price. The proceeds of such sales to the pupils must be paid into the cou· 
tingent fund of the district. 

In my opinion, the board is authorized to ·pay some comp2nsation to the 
person who has the custody, care and sale of the books to the pupil<;, but the cost 
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of this eompensation and any other expense which the board may be to in 
maldng the arrang, ments fer the custody, care and sale must not altogether ex
ceed 10 per cent. of the co&t of the bool<s as paid to the publishers for the same. 

Yours very truly, 
U. G. Dt:x::IIaX, 

Attorney General. 

CO"CXCIL-Co:.\IPEXSATION OF :'11K\1BER8-:\1ANNER OF PROVIDING FOR. 

April 15, 1909. 
:\ln. A. W. GEISSIX<.I.:R, Columbus, Ohio. 

DEAR Sm:-I have your letter of April 13th, asking whether the salary of a 
-village council, provided for by section 197 of the ~lunicipal Code, may be legally 
drawn under a resolution passed by the council if such resolution is advertised. 

I am of the opinion that under section 122 council may fix the compensation 
of its members by either a resolution or an ordinance. This action of council, 
however, is one of a general nature; that is, it is a matter of affecting every 
taxpayEr in the village, and under the law providing for publication of ordi
nan~es and r(\solutions the resolution fixing this compensation should be adver
tised, and the same formalities taken in adopting it as is prescribed by the code 
for adopting an ordinance of a general nature under section 1695 R. S. That 
statute provides that an ordinance of a general nature shall be published in some 
newspaper of general circulation in the corporation; if a daily twice, and if a 
weekly once. If no paper is published in the corporation the resolution may 
then, under section 1697 R. S., be posted up in five conspicuous places in the 
village. Very truly yours, 

u. G. DEX:IIAX, 

Attonzey General. 

NO:'IIINATION-PETITIONS FOR-HOW TO BE CIRCULATED. 

April 21, 1909. 

Hox. DAYID G . .TEXKIXS, .Assistant City Rolicitor, Youngstown, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your favor of .April 19th, in 

which you state that the board of d2puty state supervisors of elections for Ma
honing county has ruled that petitions for nominations on the ballots to be usetl 
at the primaries preceding the municipal election to be held this fall must be 
circulated ind~pendently in the several precincts in your city. You desire my 
view as to the corr<:ctness of this ruling. Complying with your request, I beg 
to state that I have examined the several sections of the primary election law 
of 1908, 99 0. L. 214, relating to the nominations for places on the primary ballot 
and find therein nothing requiring the petitions for such nominations to be cir
culated independently in precincts or in wards, and nothing authorizing the 
board of deputy state supervisors of elections to require such petitions to be so 
circulated. On the contrary, I am satisfied that the manifest intent of the sev
eral seetions relating to this subject is that such petitions shall be circulated 
generally within the subdivision for which the election is to be held. 

Yours very truly, 
u. G. DI:X:IL\X, 

Attorm'y General. 
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FLUSHING OF STREET&--ASSESS:\lENT OF PART OF COST AGAINST 
ABUTTING PROPERTY. 

April 29, 1909. 
Hox. HAnnY D. S:\UTH, City Solicitor, Xenia, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of April 27th in 
which you inquire whether the city of Xenia may assess a part of the cost of 
flushing streets against abutting property. You invoke my considerations of 
sectians 50, 66 and 67 of the ::\iunicipal Code, wherein authority is conferred upon 
municipalities to sprinkle with watel'; to sweep and to clean streets and alleys, 
and call my attention to the question arising undn said sections as to whether 
flushing the streets with· water constitutes "cleaning" within the meaning of 
these sections. 

In my opinion, the process of flushing which you describe is a means of 
cleaning the streets within the meaning ·of the sections cited. While the sec
tions are to be construed strictly, no departure from the primary meaning of tlle 
verb "clean" as defined in the dictionaries "is involved in regarding it as inclti
sive of the process in question. 

Yours very truly, 
U. G. DEXllfAX, 

Attorney General. 

SALE OF BOND ISSUE IN ANTICIPATION OF SPECIAL ASSESS::\1EN'l'8. 

May 7, 1909. 
Hox. W. S. Funli1AN, City So·licitor, Sidney, Ohio. 

DEAR Sm:-Pursua,nt to your request for my •GPinion upon the validity of 
the legislation and proceedings of your city council, and other oftlcers, under 
which you prorwse to sell a bond issue in the sum of twenty-two thousand dol
lars ($22,000.00) to pay the city's portion of the improvement by paving of cer
tain parts of several streets in the city of Sidney, and a further issue of twenty 
thousand dollars ($20,000.00) of bonds in anticipation of the collection of special 
assessments to be levied u~on the abutting property on this improvement, 

I beg to advise that, m my opinion, these proceedings as they have been 
taken are fully authorized under the law and are legal, and that the whole 
transaction is for one general improvement. 

Yours very truly, 
u. G. DEX:IlAN, 

Attorney General. 

INTOXICATING LIQUORS--SALE BY DRUGGIST TO PHYSICIAN AND VET
ERINARY-Q:CWER OF PHYSICIAN BY TELEPHONE. 

A druggist in clry territory rnay sell whisky or alcohol directly to physician 
or registerefl veterinary. but rnay not sell to veterinary who is not registered. 

Whe1·e physician telephones to flruggist for intoxicating liquors the same 
may not be delivered to patient. 

May 13, 1909. 

Hox. J. J. Bnowx, City Solicitor, Alliance, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of ::\1ay 8th, in which 

you request my opinion with regard to certain questions arising under the sev
eral local option laws. 



.\'l'TORXE\" OEXER.\L, 

1.. Can a druggist. in dry tPtTitory, sell whisky or alroohol directly 
to a physic·ian '? 

2. Can a druggist sell liquor to a registered veterinary? 
:). Can a drug;.;ist fill a prescription writt~n by a veterinary? 
4. If a physician iH visiting a patient and telephones a druggist to 

deliver to the patient a quantity of liquor, can the druggist legally do so? 

iL> 

I assume that all of these questions relate to the local option laws and 
not to th2 "Dow-Aikin laY:." I a<;sume also as to your first and second questions 
that they relate to liquor sold for medicinal purposes, and that you intend to 
make no question regarding sales for mechanical and scientific purposes. 

L The tcwnship local option law, sec. 4364-25 R. S., permits a legally reg
istered druggist to sell liquor "for exclusively known medicinal * * * 
purposes." 

The municipal local option law, sec. 4364-20c R. S .. contains an exception 
in favor of the sale of intoxicating liquors at retail by a legally registered drug
gist "for exclusively known medicinal " * * purposes; and when sold for 
medicinal purpos: s it shall be sold only in good faith upon written prescription 
issued, signed and dated in good faith by a reputable physician in active prac
tice and the prescription used but once." 

The same law, section 4364-20b contains an exception in favor of the sale 
of intoxicating liquors by manufacturers in wholesale quantities to "bona fidl'l 
"retail dealers trafficking in intoxicating liquors," but this exception as to whole
sale transactions is limit£d to the cases specified. 

The residence district lacal option law, section 4364-30g excepts from the re
maining provisions thereof the sale of liquors at retail by a regular druggist for 
"exclusively known m<dicinal * * purposes; and when sold for medicinal pur
poses shall be sold only in good faith upon a written prescription, etc.," and man
ufacturers and wholesale dealers selling in wholesale quantities. 

The county local option law, 99 0. L. 35, section 3 provides: "Nothing in 
this act shall be construed to prevent the sale of intoxicating liquors at retail 
by a rPgular druggist for exclusively known medicinal * * purposes and when 
sold for medicinal purrcses it shall ~e sold only in gootl faith uvon a written 
prescription signed and dated in good faith by a reputable physician in actbe 
practice, etc." 

The "search and seizure law" so called, section 4364-30zb, and section 4364-
30zc, providEs as to all local option districts that retail druggists making sales of 
intoxicating liquors therein shall keep records thereof and that "when the sale 
is for medicinal purposes the book shall also contain the name of the physician 
issuing the prescription, and the prescription shall be canceled by writing on it 
the word 'canceled' and the date on which it was presented and filled;" and that 
"every prescription for intoxicating liquor shall contain the name and quantity 
of liquor prescribed, th2 name of the person for whom prescribed, the date on 
which the prescription is written and the direction for the use of the liquor s.1 
presC"riiJed." 

All the loeal option Jaws, of course, prohibit the sale of intoxicating liquors 
by any person in dry territory with the above exceptions. 1Ipon cousideration of 
all cf the foref!:oing provisions I am of the opinion that a druggist in "dry" 
territory may not sell intoxicating liquor directly to a physician without a pre
srTiption. All the local option Jaws, with the exception of the township local 
opticn Jaw, seem to me clearly tc prohih,it such sale. As to the township local 
option law its provisions are seemingly supplemented by those of the "search 
and sPizure law" in su•·h manner as to make a prescription mcessary in every 
sale for medicinal purpose~-;. Xeither the physician nor the druggist may avail 



716 ANNUAL REPORT 

himself of the provisions with regard to sales in wholesale quantities. A physi
cian may, of course, prescribe for himself, but intoxicating liquor for the use of 
his patients may be furnished by the druggist only on his prescription. 

There is some question as to whether alcohol is an intoxicating liquor within 
the meaning of the local option laws. Your letter does not seem to request my 
opinion on this point specifically and I do not pass upon it. 

2. The principles and statutory provisions above set forth apply to the 
second question stated by you, and I am accordingly of the opinion that without 
a prescription a druggist may not sell intoxicating liquor to a veterinary surgeon 
for medicinal purposes. 

3. In my opinion a druggist may not fill a prescription written by a vet
erinary surgeon or by anyone other than a registered physician in active prac
tice. The provisions of the various laws above cited do not authorize a veterinary 
surgeon to write a prescription for intoxicating liquors. 

4. Upon the principles above stated, I am of the ·opinion that a druggist 
may not comply with the order of a physician by telephone to deliver to a pa
tient a quantity of intoxicating liquor. The various local option Jaws all requiie 
the prescription to be written, while such telephonic communication cannot be 
regarded as a prescription in any sense of the word. 

Yours very truly, 
u. G. DEX:IfAX, 

Attorney General. 

LOCAL OPTION LAW-DISPOSITION OF COSTS IN PROSECUTION. 

May 13, 1909. 

Hox. M. R. SliiiTH, City Solicitor, Conneaut, Ohio. 
DEAR Sm:-Replying to your Jetter of May 8th, wherein you inquire as to 

the disposition of costs in prosecutions under the local option laws I beg to 
state that section 7 of the county local option law makes no special provision 
for such disposition. 'Vhile I assume that your question relates to the county 
local option law, it may be said that other similar laws are identical with it in 
this respect. No exception being made by the liquor laws the costs are to be 
distributed in such prosecutions in the same manner in which costs in other 
state cases are distributed. 

Yours very truly, 
u. G. DEXliiAX, 

Attorney General. 

VILLAGE MARSHAL-FEES FOR VIOLATION OF MUNICIPAL ORDINANCE. 

In absence of ordinance, village marshal is not entitled to receive fees for 
violation at municipal ordinance. if village fails. 

May 14, 1909. 

Hox. ARTHCR BRYAXT, Village Solicitor, Franklin, Ohio. 
D~;Ail Sue-r beg to acknowledge receipt of your letter of May 7th, in which 

you inquire whether a village council may, by ordinance, provide that the 
marshal shall not receive his costs in criminal cases under ordinances of the 
village, if the prosecution fails. 
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You call my attention to certain provisions of section 1536-863 R. S. (old Rec· 
tion ::-.-o. 1850), viz: 

"He (the marshal) shall have in the discharge of his proper duties, 
like powers * * * and shall receive the same fees as sheriffs and con
stables in similar cases * .;. * and such additional compensation as 
the council may prescribe." 

This section clearly applies primarily to the fees of the marshal in state 
cases. It is questionable in my mind whether village cases are "similar" to 
any in which sheriffs and constables- are authorized to receive fees. Should the 
answer to the question suggested be in th!'l negative, the marshal would be en
titled to no fees at all, unless council had specifically legislated on the subject. 

In the view I take of the case presented by you, this inquiry is immaterial, 
and I do not desire to hold that section 1536-863 does not fix the fees receivable 
by marshals in municipal cases. Should the prosecution fail in a village case at 
any stage of the proceedings, the fees of municipal officers which might be taxed 
as costs therein could be paid only from the village treasury. In no manner 
could remuneration be rzceived from any other source. The general statutory 
provision authorizing magistrates to require complainants to give security for 
costs does not apply to this class of cases, and in the absence of legislation on 
the part of council, such complainant may not be held for the costs. 

On the other hand, should the marshal be allowed his costs he would not be 
permitted to retain them, but would be obliged to pay them into the village 
treasury. 

Smallwood v. City, 75 0. S. 339; section 126 M. C. 

:\Iy conclusion is, therefore, that even in the absence of an ordinance such as 
that described by you a village marshal is not entitled to receive his fees in 
prosecutions for violation of municipal ordinances if the village fails; council 
would have to legislate positively in order to authorize him to have his fees in 
such cases, and the money to pay them would have to be appropriated by council. 
Accordingly, while the necessity of an ordinance prohibiting the marshal from 
drawing such fees may he questioned, its validity cannot be disputed. 

Yours very truly, 
u. G. DEX::IIAX, 

Attomey General. 

COUNCIL-CO:\lPENSATION OF :\1E11BERS-VILLAGE SOLICITOR. 

:\lay 19, 1909. 

Hox TumrAs EeBAXKH, Village Rolicitor, Xew Madison. Ohio. 
DEAII Sm:-I beg to acknowledge receipt of your letter of :\lay lGth, submit

ting for my opinion the following questions: 

"1. The coun<'il of the village passed an ordinance fixing compensa
tion of c-ouncilmen at $2.00 per meeting, but not to exceed 24 meetings 
each year, and are drawing said salary themselves. Prior to that council 
served without compem;ation, no ordinance ever passed before in regard 
to that. Are they entitled to it? 

"2. The village has a population of about G:iO, and an assessment 
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valuation of property of about $300,000. Is not the ordinance unconsti
tutional by reason of being excessive for services rendered and for being 
oppressive to taxpayers? 

"3. No ordinance ever passed establishing the office of village so
licitor. but council has employed me as such for one year. Have I the 
same right to commence an injunction proceeding against them as though 
I had been elected?" 

The ordinanc2 of council fixing the compensation of members at $2.00 for 
each meeting, not to exceed 24 meetings in any one year, is valid. (Section 197 
Municipal Code.) It is effective as to present members of council, no compensa
tion having been previously provided .. 

Your second question as well as the first is sufficiently answered by the fore
going. I know of no constitutional provision regarding excessive compensation. 

With regard to your third question, insofar as it has not been answered by 
the foregoing, I beg to state that, in my judgment, it is not nec(!ssary for council 
to create the office of village solicitor. Your employment as such solicitor is 
sufficient to enable you to exercise the powers and duties of legal counsel for the 
villag2. 

Yours very truly, 
u. G. DE;'<l\IAN, 

.Attorney General. 

ORDINANCE'S AND ;RESOLUTIONS-APPROVAL OF MAYOR-APPROVAL 
BY PRESIDENT OF COUNCIL IN ABSENCE OF MAYOR. 

May 19, 1909. 

Hox .. J. B. Cox:>AlJGHrox, Village Solicitor, Hamilton, Ohio. 
D~~AH Sm:-I beg to acknowledge receipt of your letter of May 14th, in which 

you inquire whether a resolution designating two newspapers of opposite poli
tics and of general circulation as advertising mediums for the city, must be 
submitted to the mayor for his approval. 

In my opinion, section 125 M. C., which provides that "every ordinance or 
resolution of council shall, before it goes into effect, be presented to the mayor 
for approval." includes every enactment of council, regardless of the nature of 
the ordinance or resolution. Accordingly, it is immaterial whether or not such 
a resoluti_on as that referred to is ,of a g2neral or permanent nature; it must be 
submitted to the mayor. 

You inquire also whether the president of council is authorized, during the 
temporary absence of the mayor, to approve or veto ordinances and resolutions 
passed by council. 

Section 132 M. C., provide!! that the president of council, "when the mayor 
is absent from the city or is unable for any cause to perf·orm his duties * * * 
shall b3 the acting mayor." In my opinion the temporary absence of the mayor 
of such duration as to prevent compliance with section 125 M. C., authorizes the 
president of council to approve or veto· ordinances required to be submitted to 
the mayor during the period of the mayor's absence. 

Yours very truly, 
u. G. DEN::I!AN, 

.Attorney General. 
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BOARD OF EDL"CATIOX-COXTRACT FOR SCHOOL BL"ILDIXG8-PLAXS 
APPROVED BY IXSPECTOR OF WORKSHOPS A...,_D FACTORIES. 

Board of education ;,zay mcard contract for school building before plans 
are approved by inspector of 1corks11ops and factories, subject to said approval. 

June 8, 1909. 

Hox. HAnnY GAnx, City Solicitor, Fremont. Ohio. 
DEAII SIR:-I have your letter of June 4th, in which you submit the following 

statement of facts and questions for my opinion thereon: 

"I wish to ask your opinion of and concerning section 5 of an 'act 
passed in Vol. 99, page 232, to enlarge the powers of the chief inspector 
of workshops, etc. \Vhat I wish to ask is, when the plans therein pro
vided for must be approved by the chief inspector of workshops, :Mr. 
:\lorgan? :\lust it be done before the board of education can advertise 
and receive bids, or must it be done before they enter into a contract, 
or after an award has been made? The case we have in mind is the 
plan for the heating and ventilating of a high school building in this 
city, of which the general plans have heretofore been approved, except 
the heating and ventilating plans. 

"Has the board of education the right to call for bids, to be accom
panied with plans, and consider such bids and plans, when the plans 
accompanying such bids have not been approved by the state depart· 
ment, :\lr. :\Torgan, as provided by law, and award the work to a bidder, 
whose· plans had not been approved, or must the board re-advertise and 
consider only bids accompanied with plans that have been approved by 
the state department, or may the board defer to enter into a contract 
until the bidder has secured the approval of the state department after 
the award has been made to him, on the unapproved plan? Is the ap
proval of such plans jurisdictional and must they be approved before 
the board has any right to receive bids and make an award?" 

The act above referred to in your questions and appearing in !J!J 0. L., pages 
232 to 234, inclusive, is the act giving the chief inspector of workshops and 
factories the right to inspect and order alterations or repairs in school houses, 
colleges and other buildings used for the ass~mblage of people, and requiring 
that the plans for any structures to be erected after the passage of the act be 
approved by such chief inspector of workshops and factories. 

Section 5 of that act provides as follows: 

"The plans for every such structure aforesaid which may be here
after erected in the state of Ohio and the plans for' any alterations in or 
additions to any such structure aforesaid that is now erected shall be 
approved by the chief inspector of workshops and factories except that 
in municipalities having regularly organized building inspection de
partments the plans shall be approved by said municipal departments." 

'fhis section just quoted does not'fix the time at which the plans and speci
ncatlons of the public buildings proposed to be erected shall be submitted to 
the chief inspeetor of workshops and factories, and, while this act is supple
mental to the act found in 86 0. L. 381, sections 4238-1 to 42:!8-4, inclusive, Bates' 
Revised Statutes, I do not find that the time is anywhere fixed in any of these 
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statutes, nor elsewhere, for a submission of such plans to the inspector. From 
a careful reading'of this act and from the sections of the Revised Statutes above 
r~ferred to, it seems clear to me that the general assembly in passing them did 
not consider it necessary to require that such plans should be approved before 
the receiving of bids. Had the legislature intended that such proceeding should 
be taken, it undoubtedly would have prescribed that plans should be prepared 
and submitted to the inspector of workshops and factories for his approval, and 
that if he should approve the same, then bids might be received on the same. 
There is, however, no such provision nor anything to that effect in the Jaw. 

Section 6 of the act is a prahibition against the construction of 'such a 
building except upon such approved plans, and I am, therefore, of the opinion 
that the provisions of this act will be fully complied with if the inspector of 
workshops and factories appl'oved the plans at any time before a contract is 
signed for the work; that is, in the case you specify, as to the heating and Vfm· 
tilating apparatus for your high school building, it seems to me that the board 
may receive bids from persons who do such wark, such persons submitting their 
plans approved or unapproved at that time by the inspector; that if the plans 
have not yet been approved when the bids were opened, they may then after 
such opening of bids, and after the awarding of the contract, be submitted to 
the inspector 'Of workshops and factories for his approval. Of course, the award 
would have to be conditional upon the approval by the inspector of the plans, 
but, if on their presentation to the inspector, he approves them, a contract may 
then be signed between the parties and it will be valid and binding. 

Since receiving your letter I have spoken to the chief inspector, Mr. Morgan, 
and be informs me that it is a rule of his office not to approve heating plans for 
such work until after bids are opened, and that this rule is maintained for 
the reason that it woold be impossible for him to take care of all the worl;: 
that would be imposed upon him if he were to attempt to go over all the plans 
which would be presented indiscriminately, and without any reference as to 
whether or not any probability existed for an award upon any of the plans so 
presented. Very truly yours, 

u. G. DEX:!IfAN, 

Attorney Genera!. 

MEMBER OF COUNCIL-BOARD OF COUNTY HOSPITAL TRUSTEES-
COUNTY COMMISSIONERS. 

The act in 99 0. L. 486 is unconstitutional insofar as it attempts to confer 
upon county commissioners power to appoint members of the board of county 
hospital trustees. 

Member of council may not hold a county office, but mere attempt to accept 
one is not sufficient to create a vacancy in council. 

June 9, 1909. 

Hox. W. B. ROGERS, Oity £1olicitor, Washington 0. H., Ohio. 
DEAR Sm:-I have your letter of the fore part of May, in which you request 

my opinion upon the following statement of facts: 
A member of council of your city, after his elecUon and qualification as 

such, was appointed a member of the board of county hospital trustees under 
section 5 of the act found in 99 0. L. 48, and has accepted said appointment. 
You inquire specifically as to the effect of the acceptance of the subsequent ap
pointment upon the right of the appointee to continue to serve as a member of 
council. 
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I re~ret having so Jon~ delayed answer to your inquiry, hut the question 
involves a con!'truction of the act passed by the ~eneral a.~sembly in 1!lfl8 (!19 
0. L. 486). providing for the erection and maintenance of county hospitalfl, ann 
it necessarily ~oes to the validity of that law under the constitution. As a ~en
era! rule this office, upon such questions as the above or similar ones, has 
avoiden conRideration of the constitutionality of acts passed by the generrtl 
assembly, and this is because it rarely occurs to us that any immediate difficulty 
might arise because of our refusal to give an opinion upon the constitutionality 
of a Rtatute involved. The act in question here, however, attempts to authorize 
the expenditure of money by counties in the erection of county hospitals, and 
the information has come to this office that such expenditures are contemplated 
in several of the counties of the state under this act. The Jaw has been given a 
careful consid:>ration. and in doing that we have come to the conclnsion that at 
least insofar aR it attempts to confer upon the county commission~rs the power 
to appoint trustees, it is unconstitutional, and this, of course, has a direct bear
Ing upon the question which you submit as to whether the member of council 
of your city, who has accepted an appointment as trustee under this act, has 
forfeited his ri~ht to continue to serve as a member of that council. 

Section 120 M. C. provides in part that: 

"Every member of council * * shall not hold any other public 
office or employment * * except that of notary public or member of 
the state militia. Any member who shall cease to possess any of the 
qualifications herein required * * * shall forthwith forfeit his office. 
Whenever the office of councilman becomes vacant the same shall be 
filled by election by council for the unexpired term, and in cas') council 
fail to fill Ruch vacancy, the mayor shall fill the same by appointment."' 

In my opinion. a county office is one of those prohibited by the above 
quoted language. The exception of the offices of notary public and member of 
the state militia clearly indicates that offices other than municipal offices were 
intended to be included within the general language of the section. 

To the question whether a councilman may accept another office and thus 
forfeit his membership in council, my predecessor has returned an affirmative 
answer, holding that such acceptance creates a vacancy in council which may 
be filled as provided by section 120 M. C. To that opinion I adhere. and advise 
that if the councilman whom you mention has accepted another office, his office 
as member of council is now vacant. I do not believe, however that member
ship in the board of trustees of a county hospital organized under 99 0. L. 486 
constitutefl a de jure office. By this act the general assembly attempted to create 
a board, the duties of which as prescribed therein are clearly official, and the 
members of which are czrtainly public officers. The constitution of this state, 
however, provides that "the general assembly shall provide by law for the 
election of such county and township officers as may be necessary." (Article 
X, Sec. 1.) I deem it unnecessary to quote extensively from the act In question. 
Suffice it to say that the rluties of the board sought to be created thereby differ 
in no ef\Rential respect from those of the board of. infirmary dirertors. I am 
unable to escape the conviction that the members of the board of hospital 
trustees ar:> cotmty offirers within the meaning of section 1, article X of the 
conRtitution. (State ex rei v. Brennan, 49 0. S. 33.) 

From the contents of your letter and from information which has come to 
me aside from that. I understand that the member of council referred to has 
not abandoned the offiee of couneilman, but has continuen to Rerve and is still 
serving in that capacity, and it cannot, therefore, be said that he has abandoned 
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the office of councilman or the duties there to be performed. If, upon accepting 
the alleged officB as hospital trustee, he had tendered his resignation as a mem
ber of council or had abandoned the same by a discontinuance of attendance 
upon the meetings of council and thereby failing or refusing to perform the 
duties of that office, then there .would have been a vacancy in the office regardless 
of the validity of the hospital act. However, as stated above, this has not been 
done, but he has continued in the office of city council, performing the duties 
of the same and has not abandoned the office by resignation or otherwise. 

If the conclusion that the hospital act is unconstitutional in the respect 
above stated is correct, then there is no de jnre office of county hospital trustee, 
and the member of council cannot, as a matter of Jaw, be considered as having 
accepted some office which did not exist. 

Concluding, therefore, that the act in question is unconstitut!onal insofar 
as it attempts to confer upon the board of county commissioners the power to 
appoint hospital trustees, who under the act would be county officers, and who 
under the constitution should be elected by the electors of the county, and the 
fact existing that the member of council has not actually abandoned the office 
of councilman, but is still performing the duties of the same, I am of the 
opinion that he has not forfeited his office as councilman by the mere fact that 
he attempted to accept an office which does not exist, viz: the office of county 
hospital trustee. 

We are not aware as to what counties of the state have proceeded, or are 
contemplating proceeding, under this act in the erection of county hospitals 
therein provided for, but entertaining the views we do with respect to the valid
ity of the Jaw in the particular set forth in this opinion, we feel that further 
proceedings by counties should not be taken under the provisions of this law 
until the question herein raised as to its validity is determined by a court of 
competent jurisdiction. 

Yours very truly, 
u. G. DEXli!AN, 

Attorney General. 

NEWSPAPER-POLITICAL ALLEGIANCE-ANNOUNCEMENT OF. 

June 18, 1909. 
Hox. C. J. HowARD, Village Solicitor, Barnesvi.lle, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of June 16th, en
closing clipping from the "Saturday Whetstone," a newspaper published in the 
village of Barnesville, which contains an announcement, subscribed by the pub
lisher, to the effect that from the date of that issue the publication would be a 
Democratic newspapEr. You request my opinion as to whether such an announce
ment characterizes the newspaper as partisan within the meaning of the statutes 
authorizing and requiring publication of legal notices and advertisements in two 
newspapers of opposite politics. 

Complying with your request I beg to state that the principle sanctioned 
by the courts as applicable to questions of this sort is as follows: 

The politics of a newspaper, and the question as to whether or not a news
papa is of a given political party are to be determined by the profession of 
allegiance and reputation of the paper and not by its adherence to so-called 
party principles. (Ohio State Journal v. Brown, 19 Circuit Court, 325.) 

It is not clear whether a single profession without acquired reputation is 
sufficient, but it is very clear that reputation without open profession is insuffi
cient. Another possible test is that of support of the partisan ticket at state and 
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national elections. In the case you suhmit, howPver, this te:-;t cannot lJf' applit'tl 
because there has been no election since the date of the announcement. 

Cpon the authority of the case eitPrl I am of the opinion that an announce
ment of political allegiance, such as that made in the clipping enclosed by you, 
is sufficient in itself at the time to impress upon a newspaper the character of 
a partisan publication. 

Yours very truly, 
u. G. DEX:li:AX, 

Attorney General. 

:\1UNICIPAL CORPORATIONS-ANNEXATION OF-OFFICERS OF WHAT 
CORPORATION HAVE .JURISDICTION. 

June 23, 1909. 

Hox. B. BALDWIX, Village Solicitor, Dennison, Ohio. 
DEAR Sm:-Your letter of June 19th, receipt of which is acknowledged, re

quests my opinion on the following question: 

"The municipal corporations of Dennison and Uhrichsville, Tusca
rawas county, Ohio, are contemplating uniting under the name of Den
nison, Ohio, under the provisions of section 1536-49 to 1536-57, inclusive, 
of the Revised Statutes of the state of Ohio. There is a controversy as 
to who would be the officers of the united corporations, some claiming 
that the officers elected for the village of Dennison at the coming Novem
ber election would be the officers for the united villages, while others 
claim that it would be the duty of the three commissioners appointed 
by each corporation to determine who would be the officers of the united 
corporations." 

The sections cited by you do not provide a method of consolidation of two 
municipal corporations. No such procedure is known to our law. The statutes 
under which the two villages in question desire to procee<J. provide for the an
nexation of one municipal corporation to another. (Sec. 1536-49, old number 
sec. lGOG). The question you suggest, therefore, would have to be decided before 
the qmstion to be submitted to the electors of the two corporations under sec. 
(1536-50), old number sec. 1607, was formulated. Thus, the question would have 
to be either "shall the village of Dennison be annexed to the village of Uhrichs
ville" or "shall the village of Uhrichsville be annexed to the village of Den
nison," and not "shall the villages of Uhrichsville and Dennison consoldiate." 

I infer from your statement with regard to the name of the proposed con
solidated villages, that the intention is to annex the village of Uhrichsville to 
the village of Dennison. If this is the case the officers elected for the village of 
Denni:>on at the coming election would, should the proposal to effect the an
nexation carry at the same election in both municipalities and the other steps 
contemplated by the related sections be properly tal{en, have power and juris
diction over the territory embraced within the limits of the new corporation. In 
any event it does not lie within the powers of the commissioners appointed under 
authority of sec. ( 153G-53J, old number section lfilO, to decide this question, as 
the same is not one of the "terms and conditions" referred to therein. 

Yours very truly, 

46-A. G. 

U. G. Dr;x::.rax, 
Attorney General. 
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COLLINWOOD SCHOOL , l\1E:\'IORIAL-TRUSTEE8-DUTIES PRESCRIBEb 
BY 100 0. L. 24. 

July 27, 1909. 
Hox. CHARLES L. STOCKER, Solicitor, Collinwood, Ohio. 

DEAR Sm:-I acknowledge receipt of your communication in which you ask 
for an opinion of this department as to the duties of the trustee appointed un
der the provision of an act "to provide for the purchase of a certain school 
site in the village of Collinwood, Cuyahoga county, Ohio, for the purpose of 
establishing and maintaining thereon a memorial building and park. 100 0. L. 
24. 

Sections 3 and 5 of said act pr{)vide for the appointment and authority of 
the trustee therein to be named, as follows: 

"Section 3. The governor is hereby authorized to appoint a trustee 
to represent the state of Ohio and act with the council of the village of 
Collinwood and negotiate for the purchase of the: plot, on whrch said 
burned school building stood, with the board of education of the village 
of Collinwood. 

"Section 5. On the certificate of such trustee that all proceedings 
have been complied with according to law, and the deed of such property 
has been deposited with said trustee for delivery to said council, and 
upon the approval of the governor the state auditor shall issue a war
rant for such expenditure to be paid out of the appropriation herein 
provided." 

From a consideration of the sections of this act and particularly said sec· 
tions 3 and 5, I am of the opinion that the trustee shall act as simply an agent 
insofar as the negotiation of the sale and purchase of said park are concerned,. 
and when that is consummated the deed should be made from the board of edu
cation direct to the state of Ohio and deposited with the trustee to be held 
in trust until approved by the governor and until the state auditor shall issue a 
warrant for such expenditure to be paid out of the appropriation herein prO>
vided, whereupon said trustee is to deliver the deed to the council or the village· 
of Collinwood. 

I do not construe the act as warranting the trustee in becoming the grantee 
in the deed and in turn to become the grantor to the village of Collinwood. The 
word "trustee" was evidently used by the legislature as a choice of terms and 
because the person to be appointed to have charge of the transaction was to 
hold the deed in trust for a period of time. In my opinion, it does not authorize 
the trustee to become a party to the record of transfer. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

STREET IMPROVE:\IENT-ACCEPTANCE OF BID IN EXCESS OF ENGI
NEERS' ESTI:\IA TE. 

July 8, 1909. 
HoN. B. F. LONG Village Solicitor, Shelby, Ohio. 

DEAR Sm:-I am in receipt of your letter of July 7th, in which you ask to 
be advised if a bid for a street improvement exceeding the estimate of the en
gineer of the municipality may be accepted by the council. 

I beg to advise that I am unable to find anything in the municipal code 
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which requir~s bids for street improvements to be within the estimate of the 
engineer of the municipality. The object of the engineer's estimate is to advise 
the council what would be a reasonable price to pay for such improvement and 
not for the purpose of restraining the council's discretion in letting a contract 
to that of the engineer's estimate. 

I am, therefore, of the opinion that the council may accept a bid which ex· 
ceeds the estimate of the engineer of the municipality. 

Yours very truly, 
w. H. ::\hLLER, 

Assistant Attorney General. 

BOARD OF EDUCATION-SECTION 1536-667 DOES NOT AUTHORIZE SOLICI
TOR TO ENJOIN. 

July 14, 1909. 
Hox. HARI!Y GAHX, Oity Solicitor, Fremont, Ohio. 

DEAR Suc-1 am in receipt of your letter of July 12th, in which you ask to 
be advised if section 1777 (15:.16-667) Revised Statutes confers power upon you 
to bring and maintain an action for an injunction to restrain the misapplica
tion by the school board of its funds or the execution or performance of any 
contract made in behalf of the board of education in contravention of the laws 
of the state. 

I beg to advise that section 1777 of the Revised Statutes gives the city so
licitor authority to apply in the name of the corporation to a court of competent 
jurisdiction for an injunction to restrain the misapplication of fund:;; of tne cor
poration, and also to restrain. the execution or the performance of any contract 
made in behalf of the corporation in contravention Of law or ordinance govern
ing the same. This statute only applies to the funds of the city and not to the 
funds of the school board and to contracts made in l.Jehalf of the city and not to 
contracts made on behalf of the board of education. In this connection I can 
your attention to the case of Youmans v. Board of Education, 13 C. C. 207 and to 
Ellis' Municipal Code, page 344. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

STREET ASSESSMENT-FOOT FRONTAGE RULE. 

Where front of lot abutting on street is owned by one person and rear of lot 
by another, and lot divided into nwre than two parts, street assessment by foot 
frontage must embrace entire lot as numbered ancl recorded. 

July 29, 1909. 
Hox. J. J. Bnowx, City Solicitor, Alliance, Ohio. 

DEAR Sm:-1 acknowledge receipt of your communication in which you make 
inquiry as to how to apply the front foot rule of an assessment for the im
provement of streets under the following conditions, to-wit: 

"Three lots have bePn regularly platted, number~d and recorded, 
front on :\lilner street in this city; the owner in selling them has sub
divided said three original lots by conveying one-third of each original 
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lot to the purchaser thereof, so that each purchaser has the same 
amount of ground as was in one of the original lots; the street in front 
of the lots as originally laid out, is improved. The improvement ordi
nances provide for the cost of the improvement to be levied on lots and 
lands abutting and abounding on the improvement by the front foot 
rule." 

You also inquire if the rule as applied to this situation will apply in like 
manner to the improvement of the alley in the rear of said lots for sewer. 

Your improvement ordinances Evidently, provide that the assessment shall be 
made under the last of the three methods for assessment as provided in section 
50 of the Municipal Code, viz: "By the front footage of the property bounding 
and abutting upon the improvtment." The varied forms in which lands lying 

• within municipal limits are platted and recorded and the subsequent divisions 
thereof by means of transfer of ownership, make the application of any method 
of assessment difficult, and your inquiry does not present an exception to this 
rule of difficulty and doubt, when it is borne in mind that assessments on abut
ting property for local public improvements are only justifiable on the ground of 
special benefits. 

In the enactment of this section 50 the legislature has sought to establish 
methods by the application of which municipali~ies might collect assessments 
from abutting property owners upon the general· principle of justice, equality 
and uniformity. The question here mora directly put is, will the method of 
assessment adopted by your council apply to the three lots as originally platted 
and recorded and therefore the assessment be apportionEd among the three 
own~rs, or will the assessment of said three lots have to be paid by the pur
chaser who owns the front of each of said lots? If these three lots were now 
owned and bounded as originally platted, the question of assessment thereon 
would be easy of determination; but for some reason the owner has sold a third 
of each of the three lots to each of three other parties, and according to the 
boundary of the lots so sold the lengthwise thereof is parallel with the· street 
to be improved. Hence, the owner of the third of each of the three lots as 
originally platted owns all that part of the original three lots directly abutting 
on the street to be improved. Has the front footage rule of assessment no 
more stability in its application than the unsettled opinions and desires of suc
cessive owners of platted lots abutting streets? Must the application of this 
rule follow the boundary lines of deeds made subsequent to the platting thereof 
and changing the s"ize foot frontage and general relationship of the lots to 
the streets? While this may be true in part, I do not believe it can apply to the 
lots inquired about. Furthermore, no corner lot is involved herein, and hence 
the assessment rule as applicable to corner lots is not applicable here. 

In the absence of judicial determination of a question similar to that pre
sented here, it is with unavoidable uncertainty that a conclusion is reached 
herein. Reasoning from judicial opinions in cases somewhat analogous to this, 
I am inclined to the opinion that the assessment here should apply to these 
three lots as originally laid out and be apportioned among the said three owners 
thereof. In other words, where the front of a lot abutting on a street is owned 
by one verson and the rear of the lot as originally platted is owned 
by another person or persons, if the lot should be divided into more than two 
parts, the street assessment by the front foot must embrace the entire lot as num
bered and recorded, and the ass:ssment must be apportioned between or among 
the owners in accordance with the part owned by each. This conclusion seems 
to be sustained by the decisions in Fey v. Findlay, 7 C. C. 311, and Coates v. Nor· 
wood, 16 C. C. 196. 
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You do not specify as to the proposed sewer in the alley at the rear of said 
lots, !Jut if it is to lle a m:tin sewer pipe or trunk sewer, in my opinion, the rule 
would have the same application to the sewer assessment as to the lots for street 
ass::cssment as above stated. 

Yours very truly, 
Vi'. H. ~liLLER, 

Assistant .Attorney General. 

SE::\II-ANN"C'AL ::\1UNICIPAL APPROPRIATION ORDINAXCE ::\lUST BE 
P"CBLISHED. 

January 14, 1909. 
Hox. TnwTnY GLEXX, Xezc Paris, Ohio. 

DEAR ·sm:-Permit me to acknowledge the receipt of your communication 
in which you submit the inquiry as to whether or not an ordinance, making 
semi-annual appropriations, is required to be published. In reply thereto pel·
mit me to say that, in my opin!on, the ordinance ur which you speak is one of 
a general and permanent nature, as mentioned in section 1695. Expenditures 
can only be paid as authorized by such an ordinance, and nothing can be ac
complished in the administration of the affairs of the village until after its 
enactment. It is mandatory upon council to pass the ordinance, and it is of such 
a nature that it ·should be published as provided by law. Therefore, in my 
opinion, it is necessary to publish such ordinance as required by the provisions 
of section 1695 R. S. 

Very truly yours, 
u. G. DE:I':IlAX, 

.Attorney General. 

STREET COMMISSIOXER-FAILURE OF COUNCIL TO CON"J:<'ll:tl\1 MAYOR'S 
APPOINTMENT-PRESENT C0::\1:\HSSIOXER HOLDS UNTIL SUC
CE3SOR QUALIFIES. 

::\iay 13, 1909. 

Hox. J_ J. BoYLE, Solicitor for Village of Hubbard, You11gstozcn, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of July 12th, in 

which you state that in ::\lay or June of 19)8, the marshal of the village of 
Hubbard was appointed street comm!ssioner by the mayor; and confirmed by 
the council; that the mayor has now appointed a succeRsor to said street com
missioner but that council has not yet confirmed such appointment. You desire 
my opinion as to the effect of confirmation by the council of this appointment, 
and as to the effect of failure by the council to confirm the same upon the 
tenure of office or the marshal as street commissioner. 

Section 203 ::\I. C., provides in part ns follows: 

"The street commissioner shall be appointed by the mayor and con
firmed by council for a term of one year and shall serve until his suc
cessor is appointed and qualified '' $ o:. The marshal in any village 
will be eligible as street commissioner." 

In as much as thP term of the marshal un!ler his original appointmPnt has 
now Pxpired, the confirmation of the appointment recently ma1le by tlw ma~·or 
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will terminate the marshal's tenure, and the appointee may at once assume 
the duties of the office of street commissioner. Should council fail to confirm, 
however, the marshal may continue to discharge the duties of street commis
sioner until his successor is appointed, confirmed and qualified, according to 
law. 

Yours very truly, 
W. H. MILLER, 

Assistant Atto-rney General. 

BONDS-LIMITATION UNDER LONGWORTH ACT-DEFICIENCIES OF 
WATERWORKS FUND. 

A rnunicipal corporation under Longworth act nwy not issue bonds over 4% 
limitation without a vote of people. 

Bonds may be issued to include deficiencies arising from failure of municipal 
waterworks to produce s1tfficient funcls from rental. 

June 1, 1909. 

HoN. HANBY R. Jmms, Village Solicitor for Westerville, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of May 28th, sub

mitting for my opinion the following questions: 

"The village of Westerville has ·outstanding bonds which must be 
paid from the general revenues of the village as follows: 

"Waterworks construction, $25,000, issued March 4, 1902. 
"Sewer construction, $20,000, issued March 4, 1902. 
"Street construction, $30,000, issued March 4, 1902. 
"The above bonds were issued after the question was submitted and 

carried by a two-thirds vote of the electors voting, and were sold and de
livered prior to April 29, the date of the amendment to the Longworth 
act. 

"Electric light construction, $12,000, issued by two-thirds vote of the 
electors of the village, October 1, 1906. 

"Electric light construction, $3,000, issued by vote of council, April 
1, 1907. 

"Electric light construction, $1,500, issued by vote of council, October 
1, 1907. 

"Street improvement, $3,500, issued by vote of council, July 1, 
1908. 

"The total value of all property of the village, as listed and as
sessed for taxation for the year 1908, was $520,000. For the year 1909 it 
will probably be $550,000. 

"Can the village council, without submitting the question to an elec
tion, issue bonds during the present fiscal year for any of the purposes 
set forth in the Longworth act? 

"Second. The villa~e owns an electric light plant and a water
works plant, which are operated together. 

"There is an overdraft in the funds of the two plants of $3,000.00 
or more, which was caused partly by operating expenses and partly by 
repairs and improvements which were necessary to keep the plants 
operating. 
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"Has council authority to issue bonds under R. S. 27Hl to meet thi:.; 
overdraft ancl to pay outstanding- bills, or must they proceed under 
section !19 of the code and submit the question of issuin~ deficiency 
bonds to the electors? 

"Third. Has council authority uncler the Longworth act to issue 
bonds to meet this overdraft and pay outstanding bills which are the 
result of improvements and extensions to the electric light and water 
plants?" 
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The answer to your first question must, it seems to me, be in th2 negative. 
The Longworth act, section 2835 R. S., in its present form provides that: 

"The net indebtedness incurred by any "' * * municipal cor
poration. after the passage of section 2835 R. S., as amended April 29, 
1902, for the purposes herein enumerated, shall never exceed four ( 4) 
per cent. of the total value of all property in such '' * * municipal 
corporation, as listed and assessed for taxation, unless an excess of such 
amount is authorized by vote of the qualified electors of such 
"' "' * . municipal corporation in the manner hereinafter provided in 
section 2837 R. S. 

"In arriving at the net indebtedness incurred, allowance should be 
made only for the amount held in 1he s;nking fund for the redemption 
of bonds theretofore issued * * *." 

This provision clearly -prohibits the municipal authorities from issuing 
bqnds without a vote of the people, if the particular issue contemplated will 
cause the total net indebtedness of the municipality to exceed an amount equal 
to four (4) per cent. of the total value of all property therein as listed and 
assessed for taxation. Four ( 4) per cent. of the total value of all property, etc., 
in the village of Westerville, as represented by you, would be $22,000.00. The 
outstanding bonds amount in all to $20,000.00, but the greater part of the street 
improvement bonds is to be deducted from this total under section 2335b which 
provides that: 

"Nor shall bonds which are to be paid for by assessments specially 
levied upon the abutting property * " * be deemed as subject to the 
provisions and limitations of said section, or be considered in arriving 
at the limitations therein provideJ." 

This deduction together with that on account of the amount in the sink· 
ing fund, which is not stated in your letter, but which I presume is sufficient 
for the purpose at hand, would render the net bonded indebtedness of the vil
lage under the Longworth act somewhat less than four ( 4) per cent. of the 
total tax valuation of the property therein, but not sufficiently so, I assume, to 
permit the issue contemplated. I can find no provision authorizing any other 
exceptions to or exemptions from the operation of the statutory limit of four 
(4) per cent. The provision of section 2835b that: 

"'' "' * the limitations of * ¢ * four (1) per cent. prescribed 
in section 2ll35 R. S., shall not be considered as affecting bonos issued 
under authority of said section 2ll!15 upon the approval of the electors 
of the corporation * * * " 

is not, in my opinion, applicable to this question, althoug-h this proVISIOn was 
engrafted upon the Longworth act by section !1 of the act of April 27, 1901, !J7 
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0. L. 520, with the evident intention of adding to the meaning of the principal 
act. Despite such intention, I am satisfied that nothing is thereby added to 
the above quoted provisions of section 2835. I believe that:' said section 2835b 
means that the four ( 4) per cent. limitation shall not apply when the proposecl 
bond issue is authorized by the vote of the people. This construction becomes 
clear upon a reading of the whole section. 

With respect to your second question, it is my opinion that bonds to meet 
overdrafts and unpaid bills, must be issued under section 99 M. C. The Ian· 
guage of that section is clear and unmistakable, and the term "to supply a de· 
ficiency in the revenues of the corporation" is sufficiently broad, in my opinion, 
to include deficiencies arising from failure of municipal water works and electric 
light plants to produce sufficient funds from rentals to operate such plants, and 
to make incidental repairs and improvements. 

With respect to your third question, I am oZ the opinion that the seconu 
of the general powers enumerated in the Longworth act is applicable to an 
issue of bonds for improving and extending the electric lighting and water· 
works system of the village. If there are outstanding b~Jls incurred in this 
manner, and the same can be separated from the 01•erdraft caused by operating 
expenses, bonds could, in my judgment, be issued under the Long,~orth act lo 
pay said bills. In the case of the village of Westerville, however, it should not 
be done without submitting such issue to a vote of the people. 

Yours very truly, 
u. G. DE:'OIAX, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE TO BE APPOINTED. JANUARY 1, 1910-
COuNCIL MAY NOT FIX SALARY OJ<' HEAD OF DEPARTMENT OF 
SERVICE UNTIL DIRECTOR ESTABLISHES. 

August 18, 1909. 

HoN. \VJLLIAM L. FIESJXGEH, City Solicitor, Sanclus.ky, Ohio. 
DEAR Sm:-I have your Jetter asking mY opinion as to: 

"When the city council should pass t.he ordinance fixing the salaries 
of heads of departments in the department of public service, as this 
department wi!J be under the Paine Jaw, and whether the mayor has 
the right to appoint those heads of that department between August 1, 
1909, and January 1, 1910?" 

Answer to vour inQuiry has been delayed because of my absence from the 
capital, but I trust this has not given you any inconvenience. 

Section 145 of the original code, as amended by the Paine bill, provides 
as follows: 

"The director of public service may establish such departments as 
may be necessary, and determine the number of superintendents, depu
ties, inspectors, engineers, harbor masters, clerks, laborers, and other 
persons as may be necessary for the execution of the work and the per
formance of the duties of this department." 
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Section 129 o: the code, as amended in the Paine law, provides that: 

"The mayor shall appoint, and have the power to remove, the di· 
rector of public service, the director of public safety, and the heads of 
subdepartments of the departments of public service and public safety." 
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l:nder the last section of the Paine law, section 3, thereof, the present 
boards of public service shall serve out the term for which they were elected, 
namely, to January 1, 1910. 

l:nder this last section there can be no director of public service, as pro
vided for in the Paine bill, until January 1, 1910. When he comes into office, 
it will be within his power, under section 145, as above quoted, to establish 
such subdepartments as may be necessary in the department of public service. 
It being the duty of the director of public service to establish such subdepart
ments as he may deem necessary, the council cannot pass any ordinance with 
respect to the heads of such subdepartments until they know what those de· 
partments are. 

In my opinion, therefore, the council cannot act on the matter of salaries 
for the heads of the subdepartments in the department of public service until 
January 1, 1910, and after the director of public service, provided for in the 
Paine bill, has established such subdepartments. For the same reason the 
mayor cannot appoint the heads of those subdepartments until January 1, uno. 

Yours very truly, 
u. G. DEX::IIAX, 

Attorney General. 

PAIXE LAW-DIRECTOR OF Pl:BLIC SAFETY-AUTHORITY TO :\lAKE 
CONTRACT PRIOR TO JANUARY 1. 1910. 

Before January 1, 1910, there cannot be a boarcl of control, until then directnt 
of 1Jublic safety rnay advertise tor bids and award contract for five hnndred dol· 
Iars or rnore, according to original section 143. if authorized by council so to do. 

August 18, 1909. 

Hox. :\h:EKER TEHWILLTm:R, City Solicitor, Circleville, Ohio. 
DEAR Sm:-You submit to me the following gtatement of facts. and ask my 

opinion thereon: 

"I am urged by the counc;l of this city to present to you the question 
of executing contract for $1,500.00 after August for improvPment to city 
prison, for which improvement bonds havP been already authorized by 
ordinance. By the time council passes an ordinance authorizing the 
board of public safety to advertise for bids and enter into a contract 
for the said improvement and then for the board of public safety to ad· 
vertise ten (10) days for bids, it will be in August before the contract 
can be entered into, which brings the contract within the time in which 
the Paine law is operating, and the queHtion of wlwtht•r the hoanl of 
control or director of public safety lets the eonti·act. 

"IH tbPrP any war by which any director or hoartl can lw authorizPd 
to lawfully and with absolUte .~afety enter into such a contract. Can 
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council by ordinance empower the director of public safety to do so? 
We don't want to proceed if there is any question as to its being strictly 
within the law, and if you feel that the law is uncertain on this point, 
we would rather wait until the law is before the supreme court. 

"Will the tact that council by ordinance directs the director of pub
lic safety to execute such a contract in the sum of $1,500, add anything 
to his power or remove the uncertainty, if there be any. 

"I realize that you are bothered with questions of this sort, with 
reference to this Paine law, but the newspapers, or one of them, soon 
after the last meeting of city solicitors in Columbus, quoted you as say
ing in your talk to the solicitors that 'if the director of public safety 
executes a contract in excess of $500, he must do so in pursuance to an 
ordinance passed by council empowering said director of public safety 
so to do.' This was intended for after ,August 1, after the director of 
public safety displaces the board of public safety. 

"I would thank you to give us your ideas with reference to the 
question, and principally whether or not the contract can in any man
ner be safely let by the director of public safety, after August 1, for 
$1,500.00." 

Answer has been delayed because of my absence from the city, but I hope 
that you have not been inconvenienced thereby. 

Section 146 of the Municipal Code, as amended in the Paine bill, went into 
full force and effect August 1, 1909, and it appears from your letter that your 
mayor appointed a director of public safety, who now is in charge of the de
partment of public safety in your city. That action is in accordance with my 
opinions heretofore rendered on that question and, in my judgment, i·s clearly 
in accordance with the law. The board of control is to be constituted of the 
mayor, director of public service and director of public safety, as provided !Jy 
the supplemental section 154a in the Paine law, but section 3-the last section 
in that law-provides that all elected officers shall serve out the terms for which 
they have been elected. This proviso, of course, inc_Iudes the present board of 
public service and, therefore, a director of public service cannot be appointed 
until January 1, 1910. There cannot, therefore, be any board of control until , 
January 1, 1910. 

Section 154 of the code, as amended in the Paine bill, provides that the 
director of public safety shall have power to make such a contract as is men
tioned in your inquiry, but it is provided in this section 154 that: 

"No obligation involving an expenditure of more than $503.00 shall 
be created except when first authorized and directed by ordinance of 
council. In making, altering or modifying such contracts, the director 
of public safety shall be governed by the provisions of section 143 here
of, except that all bids shall be filed with and bonded by the director of 
public safety." 

Section 143 as just mentioned in the quotation refers to section 143 in the 
original Municipal Code, 96 Ohio Laws, page G7, which is still in force as 
originally enacted. It provides that: 

"The director of public service may make any contract for any work 
under the supervision of that department not involving more than five 
b11ndred dollars, but if any_ expenditure within that department, other 
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than compensation of persons employed therein, exceeds five hundred 
dollars, such expenditure shall first be authorized and directed by 
ordinance of council, and when so authorized and directed, the directors 
of public service shall mal'e a written contract with the lowest and best 
bidder for advertisement, for not less than two, ·nor more than four 
consecutive weeks in a newspaper of general circulation within the 
city." 
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It further provides when the bids shall be opened, and what the bids shall 
contain, etc. "" 

By section 154, as amended in the Paine bill, this section 143 is made to· 
apply to the director of public safety in letting contracts in his department. 
By the last section-section 3-of the Paine law this amended section 154 is 
now in full force and effect, and if there could now be appointed a director ui 
public service, the board of control would be in existence under supplemental 
section 154a of the Paine bill. If there were a board of control it would be 
necessary for such board to approve the contract let by the director of public 
safety under 154; there being no board of control the contract cannot, of 
course, be submitted to it, and it seems very clear to me that, under the Paine 
law, your director of public safety can let a contract. under section 154, as 
amended in the Paine bill, and, according to the terms of original section 143; 
that is to say, your council should by ordinance authorize and direct the con
tract, and then your director o;: pubFc safety should adverti-se, open the bids, 
award and execute the contract, according to original section 143. 

Yours very truly, 
u. G. DEX:IL\.:1, 

Attorney General. 

PUBLIC aERVICE-DIRECTOR OF-SALARY :\lAY BE FIXED BY PRESE);'l' 
COUNCIL. 

September 10, 1909. 

Hox. GEORGE W. KRATscn, Oity Solicitor, Massillon, Ohio. 
DEAR Sm:-1 have your letter of September Bth, asking my op1mon as to 

whether the salary of the director of public service in cities and who will be 
appointed to begin service on January 1, 1911), can be fixed by the present c:ty 
council. 

Section 227 of the Municipal Code, as amended in the Paine bill, and found 
on pages 5G7-5G8 of 99 0. L., provides as follows: 

"Council shall by ordinance or resolution, except as otherwise pro
vided in this act, determine the number of officers, clerks and employes 
in any department of the city government, and shall fix by ordinanct) 
or resolution their respective salaries and compensation and the amount 
of bond to be given for each officer, clerk or employe in any department 
of the city government, if any be required, and said bonds shall be made 
by such officer, clerk or employe with surety subject to the approval of 
the mayor of said city." 

This section 227. so amended, took effect anti wt:nt into full force on 
August 1. 190!>, under section :J, the last section of the Paine bill. By sc>ction 
227, so amended, it is the duty of the city council to fix by ordinance or resolll-,. 
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tion the respective salaries and compensation of each officer in the city goY
ernment except as otherwise provided in the act. There is no other provision 
with respect to the fixing of the salary of the director of public service and 
this matter is therefore controlled by this amended section 227. Since thi~ 

section as amended took effect on August 1, 1909, it is therefore within the 
power of the present council to fix the salary of the director of public service. 

Yours very truly, 
U. G. DEXMAN, 

Attorney General. 

PUBLIC SAFETY DEPARTMENT-CONTROL OF BOARD OF HEALTH. 

Paine law does not transfer duties of board of health to safety department. 

September 11, 1900. 

Hox. R. M. NoLL, Oity Solicitor, ;warietta, Ohio. 
DEAR SIR: -I have your two separate letters of September 4, l 909, in which 

you ask mY opinion as to whether the director of public safety, appointed pur
suant to the provisions of the Paine law, will have the management and con
trol of the health department of the city, succeeding the board of health in that 
respect; and you state that the board of service in your city under an ordinance 
of the council heretofore passed has for several years been acting a:s the 
toard of health. 

Section 187 of the Municipal Code, as amended 97 0. L. 460, Bates' Anno
tated Ohio Statutes 6th Ed., section 1536-723, provides in part as follows: 

"The council of each city and village shall establish a board of 
health; such board shall be composed of five members to be appointed 
by the mayor and confirmed bY the council who ·shall serve without com
pensation and a majority of whom shall constitute a quorum; provided, 
that whenever the council of any city shall declare by ordinance that 
it will be for the best interests of said city, then upon the passage of 
said ordinance the board of public service of said city shall be the duly 
authorized board of health thereof and shall have all the powers and 
perform all the duties prescribed by law for boards of health; and the 
mayor shall be president by virtue of his office." 

·.section 139 of the Municipal Code, as amended in the Paine law, and found 
on page 563 of 99 0. L., provides as follows: 

"The director of public service shall manage and supervise all pub
lic works and undertakings of the city, except as otherwise provided by 
law and shall have all the powers and perfom_J all duties conferred by 
law upon the director of public service or the board of public service, 
except as otherwise provided by law." 

I take it from your letters that the situation in your city is that pursuant 
to section 187 of the Municipal Code, as above quoted, your city council did 
pass an ordinance declaring that it would be for the best interests of said city 
that the ooard of public service act as a board of health for the city, and that 
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since the paHsage of that ordinance your board of puhlic service has bepn act
ing in that capacity, and is the duly authorized hoard of health of your city 
having the powers and performing the duties prescribed by law for boards of 
health. 

There is no provision in the Paine bill transferring the powers and dutieH 
of the board of health to any officer or officers in the department of public 
safety. On the contrary, under section 1:l9, as above quoted, the director of 
public service who will be appointed to take office on .January 1, 1910, will 
have all the powers and perform all the duties conferred by law upon directors 
of public service or the coard of public service except as otherwise provided 
by law. There is no other provision with respect to the board of health an.l 
your new director of public service when he comes into office will succeed 
your present board of public service and will have all the powers which that 
present board has with respect to the department of health. Your mayor was 
right in appointing a director of safety, but such director has no authority to 
manage or control the department of health. Your present board of public 
service is your board of health, and when your new director goes in on .January 
1, 1910, he will supersede your present board in this behalf. 

Yours very truly, 
u. G. DE:'C\L\X, 

Attorney General. 

COUNCIL-INCREASE OF SALARY OF· PRESIDENT-CITY FIRE LIMI'l'S. 

The one hundred and fifty clollar limitation in 126 l'rf. 0. does not apply to 
presiclent uf council as he is nut member of council. 

Cities need not comply lCith section 2473 in establishing fire limits. i 

October 5, 1909. 

Hox. S. H. WILLIA;IlS. City Solicitor, Lorain, Ohio. 
DEAR Sm:-I am in receipt of your letter of recent date in which you sub

mit the following for my opinion: 

"1. May the salary of the president of council of a city having a 
population of 25,000 or less exceed one hundred and fifty dollars per 
year, or does section 12G of the Municipal Code govern the salary of the 
president of the council as well as every member of council? 

"2. Does section 7m of 'an act to provide for the organization of 
cities and incorporated villages' as amended in 99 Ohio Laws G. authorize 
council to establish by ordinance fire districts within its limits without 
complying with section 2473 Revised Statutes?" 

Answering your first question, section 12 of the Municipal Code provides as 
follows: 

"Council shall fix the salaries of all officers, clerks and employes 
in the city government, except as otherwise provided in this act, and ex
cept as otherw;se provided in this act, all fees pertaining to any office 
shall be paid into the city treasury. The salary of any officer, clerk or 
employe so fixed shaH not be increased or diminished during the term 
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for which he may have been elected or appointed; provided, that the 
compensation of members of council, if any is fixed, shall be in accord
ance with the time actually consumed in the discharge of their official 
.duties, but in no event shaH exceed one hundred, and fifty dollars per 
year each, in cities having a population according to the last or any ·suc
ceeding federal census, of twenty-five thousand or less, and for over 
thirty thousand additional inhabitants determined as aforesaid, said 
compensation may be, but shall not exceed, an additional one hundred 
dollars per year each, but the salary shall in no city be greater than 
twelve hundred dollars per annum; and provided further, that those 
salaries of members of council shall be paid semi-annually, and a pro
portionate reduction in said salaries shaH be made for the non-attend
ance of any member upon any regular or special meeting thereof." 

You will note that the proviso in the above quoted section that compensa
tion of members of council shall not exceed one hundred and fifty dollars per 
year, each, in cities having a population of twenty-five thousand or Jess, ap
plies only to members of council, and to decide whether this limitation in this 
section would apply to the salary of the president 0f the council, it is necessary 
to decide, first, whether the president of the council is a member of council. 

Section 116 of the Municipal Code provides that the legislative power of 
every city shall be vested in and exercised by a council composed of not less 
than seven members. 

Section 128 of the Municipal Code provides that the executive power and 
authority of cities shall be vested in a mayor, president of council, and other 
enumerated officers. 

You will note that the president of the council is not made a part of the 
legislative department, but is a part of the executive department of a municipal
ity, and I am, therefore, of the opinion that a president of council is not a mem
ber of council. Therefore, the exception in section 126 relative to compensa
tion of members of council does not apply to a president of council. 

Answering your second question I beg to call your attention to "An act 
providing for the organization of cities and incorporated villages" as amended 
in 99 Ohio Laws, page 4, which enumerates the general powers of municipal 
corporations, and provides that council may provide by ordinance or resolution 
for the exercise and enforcement of those enumerated powers. 

Section 7m is in part as follows: 

"To regulate the erection of buildings and the sanitary conditions 
thereof, fences, bill boards, signs, and other .structures within the cor
poration limits." 

This section gives council general power over the erection of all buildings, 
and the answer to the question of whether it is limited by section 2473 Revised 
Statutes, will be found in section 207 of the Municipal Code, which is in part 
as follows: 

"In the management of the. fire department and the prevention of 
fires, council shall have all the powers conferred by general law in 
sections 2470, 2471, 2472 and 24n of the Revised ·.statutes of Ohio, and 
the fire chief shall have ail the powers conferred upon an engineer in 
sections 2474 and 2475 of the Revised Statutes of Ohio." 

Section 207 of the Municipal Code applies to the organization of villages. 
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I feel satisfied that the council referred to in the quoted portion of this section 
is meant the council of a village and not of a city, and as section {17:l of the 
Revised Statutes is expressly made to remain in effect by this section, and 
not by any other section or sections, and as this section applies only to the 
powers of the council of a village, I am of the opinion that section 2173 relative 
to the power of councn to regulate the erection of houses and business 
structures on the petition of the owners, does not limit the power of a city 
council but only limits that of a village council. 

Very truly yours, 
e. G. Dt::orAx, 

Attorney General. 

COUNCIL-LOANS IN ANTICIPATION OF GENERAL REVENUES-SAFETY 
DEPART:.\lENT. 

Council may only make loans for safety clepartment in anticipation of gen
eral revenues, to sum, not exceeding amount of taxes and revenues estimated to 
be received at next semi-annual settlement of ta:c collection tor said fund after 
deducting all balances. 

October 23, 1909 .. 

Hox. PHILO G. Buuxn .. ur, City Solicitor, Dayton, Ohio. 
DEAR Sm:-I am in receipt of your favor of the 20th inst., in which you 

state: 

"Our council from time to time has authorized loans to be made in 
anticipation of the general rennues for the use and benefit of the de
partmmt of public safety. At this time loans have been authorized and 
will be made which will exhaust every dollar anticipated to come into 
the public saiety fund at the next semi-annual distribution of taxes on 
:\larch 1, 1910, and all other sources of revenue." 

You desire to know 

"Whether any authority exists under which further loans may 
be made, or authorized, for the use of the department of public safety, 
until the present obligations are met and paid off out of the distribution 
of taxes for the public safety fund on :\larch 1, 1910." 

In reply, I call your attention to section 43 of the municipal code, which 
is as follows: 

"In all municipal corporations council shall make, at the beginning 
of each fiscal half year appropriations for each of the several objects 
for which the cdrporation has to provide, out of the moneys known to 
be in the treasury, or estimated to come into it during the six months 
next ensuing from the collection of taxes and all other sources of 
revenue. All expenditures 1cithin the following six months shall be 
marie 1cilh and 1citllin said appropriations ancl balances thereof." 

I also call your attention to section 95 of the municipal code, as follows: 

"All municipal corporations shall have power to borrow money and 
issue certificates of indebtedness therefor, signed as municipal bonds 
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are signed, in anticipation of the general revenue fund in any fiscal 
year, but no loans shall be made exceeding the amount of taxes and reve
n-ues estinwted to be received at the next semi-annual settlement of tax 
collections tor said fzwd, after deducting all advances. The sums so 
anticipated shall be deemed as appropriated for the payment of the 
certificates at maturity:' 

The language of section 43 is mandatory, and confines council, in the mak
ing of appropriations and ~JXPendiLures for any purpose, out of the general reve
nue funds, to "moneys known to be in the treasury, or estimated to come into 
it during the six months next ensuing from the collection of taxes and all other 
sources of revenue." 

The language of section 95, giving council of municipalities authority to 
make loans ih anticipation of general revenuEs, confines council in the making 
of such loans to a sum "not exceeding the amount of taxes and revenues esti
mated to be received at the next semi-annual settlement of tax collection for 
said fund after deducting all advances." 

If, as stated in your letter, your city council has made loans "which will ex
haust every dollar anticipated to come into the public safety fund at the next 
semi-annual distribution of taxes," "and all other sources of revenue," I am of 
the opinion there is no authority for further loans to be made out of the public 
safety fund until the next semi-annual distribution of taxes on March 1, 1910. 

It is true that section 43 of the code provides a method of transferring 
funds or money from one fund to another, but "no such transfer shall be made 
until the object of the fund from which the transfer is to be effected has been 
accomplished or abandoned." I would also call your attention to the fact that 
the power to make such transfer does not include authority to expend such 
money after it is transferred. The power to transfer is one thing and the 
authority to expend is ent!rely a different thing. Section 43 deprives council 
of the right to make expenditures from any general revenue fund in ·excess of 
the amount fixed by the semi-annual budget of appropriations for that par
ticular fund, 

Section 43 also makes provision for the establishment of a contingent fund, 
but as your Jetter makes no reference to any "unforeseen emergency" having 
arisEn to cause a deficiency in the public safety fund of your city, for which 
reason only payments can be made from the contingent fund, I do not discuss 
the provisions of the statute relative to such contingent fund, 

Very truly yours, 
U, G. DEX~IAN, 

Attorney General. 

ELECTIONS-BOARD OF DEPUTY STATE SUPERVISORS MAY NOT EM
PLOY ADDITIONAL CLERKS TO THAT PROVIDED BY LAW, 

October 25, 1909. 

Hox, S. H, WILLIA~IS, City Solicitor, Lorain, Ohio, 
DEAR Sm:-I have yours of the 20th inst., requesting an answer to the ques

tion: 
"May the board of deputy state supervisors of elections appoint ad

ditional clerks at this time, to assist at the election to be held Novem
ber 2, 1909; and may the county commissioners defray the expenses?" 
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"-'hile your question do.!s not !lO st'lte, tlw remainrlf'r of your !At< or mal,;<'; 
it clear that by the wonls "additional clerli!l," yon mean onP or morP a<l<li!ional 
clerl;:s of elect:on, to he stationPd in th~ voting- Looths and as!lit;t th;• two cll•r!'~ 
of election provided for each votin:.;- prLcinct by .wctions 2~1Gli ,; •wction r.. ann 
292Ge of the Revi~ed Statutes. 

I have noted th2 statPment in your lPttl.'r that owing to tlw numlwr of 
voters in certain precincts, and the many different candidates to he voter! for, 
"unless there is some assistance le~ally ohtainahiP many voters will be unable 
to he reconled as well as many voter~ deprived of tlw right to votP," and I 
have searched the statutes and decisions carefully in the hopP that I might he 
able to suggest some way out of the difficulty you name. 

Section 2!J2Ge Revised Statute!l of Ohio, provides for the appointment of 
four judges and two clerks of election, who shall he tile precinc·t PIPction of
ficers in cities where registration is required, and section 29GG-G, sPction {j, pro
vides for the appointment of four judges and two clerks of elections in each 
precinct whe!'e the voters are not registered, who shall constitute tlie election 
officers of !lUCh precinct. The wording of thesp two sections, particularly thai. 
portion uf them covering- the appointm~nt of suc~1 clerlis and the desi!!'nation 
of substitutes therefor, if for any rPason the duly a[Jpointed clerks are u.1ahle 
to serve, makes it clear that only two clerks are contemplated an<l authorize<! 
for each elect:on precinct. There are other sections, a» for Pxample ~ecrion 
2921ir, which authorizes tt.e employment of a deputy clt>rk and assistant cll'r;i 
or clerlis to assist the clerk of the hoar< I of deputy state supervisors, but t hrsc 
sections, I <lo not believe, can he so construed as to authorize tho Pmployment 
of more than two clerlis of <>lection in eac'J. voting booth. 

It seems to me th~· renwrly for the condition statPd in your lett _,r, for thosL' 
precincts outs!<le th2 city of Lorain where reg-istration i'l not rN]nired, Is pr•J· 
vided by section 2%G-l:i, s;•ction 3, of the Statutes, by the provisions of which 
section voting IH'ecincts can be rearrang-Pd by the l:oard of deputy »tatP f'IIJlel'
visors "so as to limit tlw number of vot2rs in each ward or precinct to :!1"1. as 
near as may be practicabiP." 

As for the city of Lorain, whPre registration is reqnirerl, s:'ction 2:!2fi ap
plies and provides practically the same remedy as 2!:\CG-15, section ;). I l'<'gret 
that Xovember 2d is so near at hand that these remedies cannot be made us·J 
of for this l'lection. 

Vl·ry truly yours, 
r. a. n~-:•or.\x, 

Attorney (iCIICNt:. 

BOARD OF ED'CCATIOX-ISSUE OJ•' BONDS-"ANY YFJAR" DEFJXED. 

Any year as used in sed ion :19!14 is meant school year as usecl in sectiod 4016, 
and 1Jegi,ts fJil Nr•pfeJ,,IJe!' 1 r~<Hl clasPs on August 31 of the succcrtling year. 

November X, l!Jfl!l. 

Hox. L. C. B.\HKEH. f'ity Solid/or, Gal:uu. Ohio. 
Ih:.\n Suc-I hPg- to aclmow!Pdg-c rec:Jipt of your Jette•· of Octol>er :.'1, sub

mitting for my opinion thl' following qtwstion: 

"Section ::H!J! R(•\·hwrl Statutes, pro\·ides that: 'The hoard of ed uca-. 
tion of any sch:>ol <liHh·ict "' f; ·~ in anticipation of incom·• from 

47--.\. t:. 
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taxes * * * levied or to be levied, may * * * as occasion re
quires, issue and sell bonds * * * but shall provide that no greater 
amount of such bonds shall be issued in any year than would equal the 
aggregate of a tax at the rate of two mills tor the year next preceding 
such issue * * * ' What is the meaning or meanings of the word 
'year' as used in the above quoted section?" 

The following are the possible meanings: 
1- The calendar year. This is the primary meaning of the word, and in 

the absence of apparent inconsistency, or the presence of a context clearly 
showing that some other meaning is intended, this meaning will be given to 
the word. 

U. S. v. Dixon, 15 Peters, 1G2. 
Glasgow v. Rouse, 43 ::\Io., 47!1. 
Thornton v. Boyd, 25 ::\Iiss., :>98. 

The context of the section now under consideration appears to relate to the 
general subject of taxation. The section itself proyitles a means of securing 
funds, and it is in pari materia with all the sections relating to the raising and 
expenditure of revenue for school purposes. It seems to me, therefore, that 
in spite of the lack of statutory definition of the term "year·· as used in the 
section under discussion, and notwithstanding the presumption heretofore al
luded to, that the calendar year, as such, is not contemplated by section 3!l94. 

2. The year defined by the date at which the state's lien for taxes become 
effective, viz: The day preceding the second ::\Ionda~- in April (sections 273G 
and 2838 Revised Statutes). 

3. The fiscal year of the board of education. Each boarrl is required to 
fix the rate of taxation necessary to be levied for all school purposes, inclwl
ing the retirement of bonds, by the first :\Tonday in June (section 3958 R. S.), 
and if any board fails to do so, the connty commissioners a;·e required to fix 
the levy for the contingent fund (section 3!)G9). The amount of the levy so 
fixed must be certified to the county auditor by the hoanl of education by the 
first :.\Ionday in June, and by the county commissioilerfl, if made by them, by 
the first :\Ionday in August. (Section 39GO R. S.) 

The county auditor is required to preparP his tax lbt on the basis of all 
the levies certified to him by the controlling authoritiefl of the several taxing 
districts of the state and county by the first of October, nnd on thaE day be 
must deliver a duplicate of said list to the county treasurer. (Section 1042 R. 
S.) The county treasurer is required to collect the amounts charged on tho 
duplicate so presented to him by the county auditor in pqmJ installments dm·
ing the months of December and June 11ext following his receipt of the dupli
cate. (Section 1091 R. S.) For the money so collected by the county treas
urer, he must settle with the county auditor on the 15th <hy of February, anti 
the lOth day of August next following the times of coll<.>ction of taxes. (Sec
tion 1115 R. S.) And immediately after each such semi-annual settlemeilt he 
must pay o\·e~· to the treasurer of the school district the amount belonging to 
such district (sections 1122 and 39G4 R. S.), unless advance payments have 
.been allowed under authority of section 1123 R. S. 

::\ow the amount so levied and collected is fixPd b~· e~timating th~ expenses 
of the school district tor the ensuing schoal yC'ar, not the school year just clos
ing on the first ::\Ionday in June . 

. The theory of the taxation laws of this state, and especially those relating 
to school funds, is that the expenses for the ensuing year are to be estimate:l 
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in advance, and paid out of the returns from taxation. That is to say, shonlrl 
a new district be organized in time for the openin~ of schools then•in, tht'i'" 
woulu be no funds (without some special saving statute) to pay teachers awl 
running expenses until the date of the first settlE'mcnt between the county 
treasurer and the district treasurer, anJ funds recE'ived by the district trea,;
urer at the time of such settlement would bE' applied to the expenses incurrerl 
during the school year, a portion of which would have already elapseu. From 
this the conclusion follows that the levy made in June of any year is to defray 
the expPnscs incurred in conducting schools durine; thE' school year bE'ginnin~ 
on the first of September following the date of said levy. 

The school year is defined in section 401G as b2ginning "on the first da~· 

of September of each year," and closing "on tlw thirty-firf't day of August of 
the succeeding year." This provision relates primarily to thE' SPS«ions of th., 
schools, and their administration on the purE'ly Pdncational side. However, it 
is apparent from an examination of sections 40-H, 4frfi~, 41J:JG and 4037 Revis2•l 
Statutes, that the fiscal year of the boaHl of education corresponrls with this 
school yE'ar, as defined in section ·lOlG. 'l he accounts of the board are supposerl 
to lJc closed and re-commenced on the first day of cac'1 September, antl the 
sums raised lJy taxation ar.e to bP estimated and expE'nrled as o~ the year com· 
mencing and ending on that date. 

It follows from the foregoing that the la.ngnagp "a ta}~ '' <' ':' for the 
year next prE'ceding such issue" refE'rs to the tax levied for the purpose of d?· 
fraying the estimated expenses of the year· ending on August ~1st next precPding 
the date of the proposed issue of bonds. It is truP that in onP sPnsc the tax 
year may for all purposes be sairl to l;egin on the sccond ::\Ionrlay in April, bnt 
that tax year is the one which is defined, so to Rpenk, from the view point of 
the ta.1· )Jn!ft',·. Section ::l9;ll, on the other hancl, rE'latPs to the e.rpei!rliture of 
funds to he rai~ed bY taxation ancl is in pari mafp,·ir• with other sections of th,, 
same ldncL It i;; thP year for which taxes ar2 raised, ancl not thP y('ar in which 
the lien of a particular tax attaclJPs, or that during which the owner of prop· 
erty is subjPct to tax, that seems to be mPant hy thE' statut0. 

To clisn•g-arrl the year measurecl by the date wlwn the state's liE'n for taxc>s 
attaches to pro:wrty avoids a great deal of confusion in thflt it nowherE' clc>arly 
appears whether the day preceding the sPcond ::\Iontlay in April is the last day 
of the prr>cerling year, or thP first day of the Pnsuing- year, nor t'Jat thPre is any 
such thin~ as a "tax year" for all purposes-cithPr a year Jwg-inning on thP clay 
prec(•cling- thP spcoad ::\Ionrlay in .\pril, or that bP~i;min~ on the first of .January, 
or any other year dcfincrl by the taldng- of any of the c;tPps rc>quin'cl to he talwn 
hy diffl'r<>nt officers in the collection an,l distribution of taXPH. 

I conclurlc• from all thP forpgoing thal tlw "prPCl•diu~ year" referrPr] to in 
S('ction :J!J!l-1 R. S .. is the year ending on the thirty-first day of August next 
prPCPrling the rlate of the contemplated issue of bonds. For similar reaHOJlS 
thP year in whieh hoarrls of Prlucation are prohibitr•cl from issuing- bonds PX· 

CPPding in amount a tax of two mills. etc., is the yN!r Jw~inning on S"ptPmhPr 
1st, thP <lay fo1lowin~ the expiration of the y('ar for which the tax. n!)on which 
thP. two mills is to he estimat('c], was levied. The duplicate \vhicb is to lH' em· 
ployPd in estimating- the two mills is that certified to thE' county trea~mrer in 
the October JH'Pceding the thirty-first of Aug-ust above refPrrecl to. SpPaking
con<TPtE'ly, if a hoard of education desires on A11gust 1, 1!10!1, to issuP lmnrls in 
anticipation of tax undPr Sf'etion :lf19-l for the purpose of coustmctin~ or im· 
proving «. selloolhouse, it must ascPrtain: 

First. \\'hether likP bonds have bePn iHSUPcl Hincf' S[•pt1•mlH•r 1, 
l!JIJ.'\; 
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·second. \Vhether the contemplated issue, together with such other 
issues as may have been made during that time, will exceed in amount 
two mills on the total tax valuation of the school district as shown on 
the duplicate delivered to the county treasurer in October, 1908. 

In the case you present the proposeu issue is to take place, of course, after 
September 1, 1909. The duplicate upon which the two mills is to be estimated 
is, therefore, that 'delivered bY the auditor to the treasurer in October, 190S, 
and the "year" during which the two mills limitation as so ascertained must 
be observed, began on September 1st of this year and will expire on August 
31, 1910. 

Yours ,·ery truly, 
u. G. DEX:\IAX, 

Attorney General. 

PMNE LAW-APPOINT~1E?\T OF FIRE~iEN AND POLICE~IEi,-E.\1-

PLOYES IN GAS, ELECTRIC LIGHT AND WATERWORKS PLANTS. 

Director of public ser&ice fixes number of employes in gas, electric light and 
tcatencorl<s companies. CompensatiGn to be fixed by council. 

Director of public safely slwll appoint fi1·cmen and policemen. 

November Hi, 1909. 

Hox. EDWA!lD K. C . .urruELL, City Solicitor, Bellefontaine, Ohio. 
DEAn Sm:-1 beg to acknowledge receipt of a h'ltter under date of Novem

ber 13th, signed by yourself and Ron.· Lewis E. Pettit, mayor-elect of Bellefon
taine, submitting for my opinion thereon the following questions: 

"Under the new Paine law, what officers of the city shall make ap
pointment of firemen and policemen? "''hat section gives such author
ity? 

"In the city of Bellefontaine, Ohio, the gas plant, electric light plant 
and waterworks ~re owned by the city. Does council fix the number of 
employes and their salaries., or does the director of public service have 
this authority? 

Section 129 M. C., as amended by the Paine law, 99 0. L. 5G2, provides in 
part as follows: 

"* * * the directors and officers provided for in this act shall 
have the exclusive right, subject to the limitations herein prescribed to 
appoint all officers, clerks and empioyes in their several respective de
partments or offices * * * " 

Section 147 ~f. C., as amended, provides in part that: 

"The director of public safety shall be the chief administrative au
thority of the fire (and) police * " * departments, and shall have 
all powers and duties connected with and incident to the appointment, 
regulation and government of these departments, except as otherwise 
provided by law "' * "·" 
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i3ection l::i:l of the act provides in part that: 

"The director of public safetr shall classify the: s:ervice in the 
police ancl fire departments in conformity with the ordinance of council 
determining the number of persons to be employed therein ° <; 0 " 

Section l(iO of the act provid€s in part that: 

".\ppointments (in the classified service) shall be made as follows: 
The appointing board or officer shall notify the commission of any 
vacancy to !Je filled. The commission shall thereupon certify "' * * 
the three candidates graded highest in the respective lists * * "' 
such board or officer shall thereupon appoint one of the three so cE>rti· 
ficd." 

Section Hil of the act pro\·ides in part as follows: 

"It shall be the duty of each appointing officer of a city to report to 
the civil service commission forthwith upon such appointment or employ
ment, the name of such appointee or employe, etc. "' * *." 
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The foregoing sections all bear upon the matter of the appointment of the 
firemen and policemen. It appears therefrom that the dirC'ctur of public safety 
shall malH~ such appointments subject to the requirements of the civil sPrvice 
regulations of the act. 

Respecting your second question I beg to mal'~ the following quotations 
f1·om the act: 

Section 141: 

"The director of pub!i.c service shall mana11:e all munil'irml, water, 
lighting, heating ·~ "' '' and othPr undertakings of the city •:• •:• ·• 

Section 115: 

"The director of public service may establish such subdepartments 
as may be necessary, and determine the numher of snperintenclcnt"R, 
deputies, inspectors, engineers, " "' ., clerks, laborers, and other 
persons as may be necessary for the execution of the work and thP per
formance of the duties of this department." 

St>ction 227: 

"Council shall hy ordinance or resolution, c .• ·,·eld a~ otltrnrise pm
'l:iderl in til is ar·t, determine the number of officPrH, clPrl's a.ncl PmployPs 
in any der1artment of .the city ;;overnrnl'nt, anol <;hall fix by ordinance 
or rc•solution thPir respective salarie'l and compPnsation " ''." 

From tlwsc> three related sections it appears that the numlwr of prrsons 
to llP PmployPd in ancl about" the g-as plant. the electric light plant. anrl the 
watf•n\·o;·:;s mvnP1l by the city, must lJP fb.:<•rl ]ly th!' clir<'r·tor of pulllic ;;t·n·icc, 
lmt that tiw salari<•s payable to such r•mployPs mnRt he fix0r1 l;·y emwC'il. 

• Yours very truly, 
r. G. DL:\'.I.\'\', 

A tf(J;·t~r•y (Je,leml. 
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SEWAGE DISPOSAL PLAXT-STEP3 TO BE TAKEN DY COUNCIL A},!) 
llOAltD OF PUBLIC SERVICE RELATIVE TO CONSTRCCTION. 

November 17, 1909. 

Hox. L. E. KEHLIX. City Solicitor, Greenville, Ollio. 
DEAR Srn:-I have your letter calling attention to the following ordinance 

passed by the council of the city of Greenville, ::\lay 17, 1909: 

"An ordinance to provide for the furnishing of plans and specifica
tions for sanitary sewer disposal works of the' city of Greenville, Ohio, 
and to appropriate money necessary for such purpose. 

"In compliance with the order of the state board of health, and in 
accordance with an agreement heretofore entered into lJy and. between 
the council of said city and one Charles S. Slade, by the acceptance 
made by the council of the written proposal submitted by Charles S. 
'Slade for drafting the plans and specifications of said sewer disposal 
plant and for his acting as consulting engineer on the constructing of 
said plant; that Charles S. Slade be, and he is hereby authorized, em
powered and instructed so to draft the necessary plans, specifications 
and profiles of said plant and to ma~m all necessary and proper surveys 
therefor, and to make an estimate of the probable cost of said plant, and 
to report the same to council in order that they may determine the 
amount of bonds to be issued ·for the construction of said plant, all of 
which work is to be done under the direction of council, and that said 
Charles S. Slade be known and designated as 'the special civil engineer 
for the construction of the sanitary sewer disposal plant,' which office 
is hereby created under and by virtue of section 1782 of the Oliio Re
vised Statutes, and that the compensation for said special civil engineer 
as abO\-e defined shall be as follows, to·wit: 

"For maldng the necessary and proper surveys, drafting, plans, 
specifications and estimates, and advising the city council and other 
officers in the matter of receiving bids for the construction of said 
work, the sum of $475.0:!; and all other services rendered as consulting 
eflgineer during the progress of said work, said special civil engineer 
shall receive as compensation four per cent. of the entire cost of the 
construction of said plant." 

::\lost of your inquiries as to the legality of the ordinance were answercJ 
by an opinion of this department rendered to the state board of health ::\Iay 
17, 190!l, which opinion I am informed was read to you over the 'phone by -:vrr. 
Bauman of the state board of health on :.ray 17th, before the passag~ of such 
ordinance by your city council. This opinion, a copy of which I herewith en
close, held that the directors of public service as ''the administrative authority" 
of the city authorized by Jaw to "have the management of all municip:tl ·~ * '' 
sewage disposal plants," was the proper board to have charge of the furnish
ing of plans ancl specifications for such sanitary sewage clisposal works, and 
the proper board to construct such works; that the power of council, under 
the :\Iunicipal Code, is "legislative only, and it shall perform no administratiV'J 
duties whatever;" that council could neither appoint nor confirm any person 
by name for preparing plans and specifications for such sewage disposal plant 
or for constructing the same; and that when council authorizes the prepara
tion of plans for or the constructing of such sewage disposal plant and appro
priates the money for the same, its power is exhausted ancl the contracts for 
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such worl{ anrl the execution of the same shall be "entPred into anrl conrlucthl 
to pprformance by thP board or officers having- char~e of the matters to wh:eh 
they relate;" and that, therefore, the employment of an engineer and the maJ,. 
ing of plans for said plant, being- properly includPd in the construct!on tlwrPof, 
is by statute made the duty of the boar~l of public sen·icP. 

Your inquiries are further amnvered !Jy an opinion of this departnll'ht 
rendered ::\'0\·ember 12, Hl09, to the uureau of inspection and snpervh<ion or 
public offices, a copy of which is herewith enclosed. In this opinion it is hPhl 
that such ordinance of :\lay 17, 19WJ, in attempting- to create the positioa of "the 
special civil engineer for the construction of the sanitary !<ewer di!<posal plant'' 
is illegal for the reason that such a position cannot be created under authority 
of section 1782 R. S.; that even if suc:-t a position could be created under sec
tion 1782, the attempt of council by such ordinancf' to appoint :\It'. RlartP to th'~ 
position is illegal for the reason that, under section 22:] of the :\Iunicipal Coclc, 
the mayor is designated as the officer who shall make appointments of officPi'~ 
under section 1782, no power being given to council to mal>e such appointment"· 
and for the further reason that, under ,o;2ction 12:: of the :\Innicipal Co~ll·, coun
cil can "neither appoint nor confirm any officer or employe," without ~lleeific 

authority, which has not been granted conncil in cases arising unuer ~ection 
1732. This opinion further held that such ordinance was invalid for th.! rea~on 
that by it council attempted to perform administrative dutie;,, to enter into a 
contract, to make an appointment of an individual anrl to perform work which, 
under the ::\Iunicipal Code, should he performed by anrl under the direction ot 
the board of public service. 

It is the whole spirit of the :\Iunicipal Corl~ that the engineE>ring worK of 
the city should be done IIIHlf'J' tlw supervision of the d(·partmrnt of vnlJlic 
service and the statut('s specifically gh e the board of public serYice the power 
to appoint nPcessary engineers. This prPvents conflict of authority and plac(~S 
the responsibility for honrst and effici,.nt administration upon om. dqmrt
ment. 

The auove orrlinance is, therefore>, illegal and voirl undr•r any consirkration 
and every part of it must be disregarded. 

You ask what steps shou!rl be taken by council, or the boarrl of pulJlic 
service, to rectify errors in the proceedings for construction of a sewage rli,;
posal plant as ordered by the state uoaru of health. 

In my opinion the city should take up this ('lltin• matter anew, dis;·pgar•l
ing wholly the ordinance of :\lay 17, 1~JIJ~J. and "verything done in punmanca 
thereof. The city council shoulrl pass an orrlinancc authorizing and im;tructin::;
the uoarrl of public service to prepare plans and specifica1 ions for a municiprrl 
sewage disposal plant, as orden•d by the state board of hc>alth, appropriatin2; 
the amount of money necessary for the preparation of such plans and specifi
cations. It will then be the duty of the board of public service to tal'e snch 
action and employ such persons as they deem best to complet~ such work. 

Since section ~~ of the act of ;,ray 9, "~J()8 (!J!l 0. L. 1!l~ l, provides that: 

"no city c; ~· •:• shall provide or install for public use, a •:< o ~· 

sewerage system or purification works for the water supply or sewage, 
of a municipal corporation ° •) 0 , until the plans therefor have been 
submitted to and approveu by the state uoard of health.'' 

the plans adopteu by the city of Greenville must then he suhmitteu to anr1 
he approved by the state board of health: To facilitate matt('rs the orulnanf"~ 
of council should authorize the boar,l of public service to submit its plans anJ 
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specifications, when approved by it, directly to the state board of h8alth. Such 
a proyision in the ordinance would make unnecessary the submission of the 
plans adopted by the board of public service to the city council prior to the 
submission of such plans to the state board of health. 

cpon the approval of the plans and specifications of the city of Green· 
ville by the state board of health, the city council should then pass an ordinance 
providing for the construction of such sewage disposal plant and appropriating 
the amount of money necessary for such purpose. It will then be the duty of 
the board of public service to construct and complete such plant in accordance 
with the plans and specifications approved by the state board of health. 

Yours very truly, 
F. G. DE:'i~IAX. 

A_ttorney General. 

LIBRARY TRUSTEES ELECTED BY VIRTCE OF .SECTIO~ 3998-POWERS 
AND DUTIES. 

Xovember 18, 1909. 

Hox . .J. F. Kcnxs, City Solicitor, New Philadelphia, Ollio. 
DEAH Sn::-I beg to acknowledge receipt of your letter of Xovember 12th, 

requesting my opinion upon the following questions: 

"1. Whether a board of library trustees, elected under and by 
virtue of section :J998·2 Revised Statutes as amended March· 15, 1909 
(vol. 100, 0. L. lG), are required, in making up its organization i:o pro· 
vide for and elect a treasurer to hold and disburse the library fund, or 
whether the board of trustees of the library draws its warrant direct 
on the city treasurer? 

"2. In case the board of trustees are not required to elect a treas
urer, must the money collected in behalf of the library by way of fines 
and money collected for library privileges to 11ersons outside of the 
library district be paid by the board into the hanrls of the city treasurer, 
or can such money be used by the board of trustees to meet current 
expenses without so paying the same to the city treasurer? 

"3. In case the board of trustees has autho;·ity to use for current 
expenses the money collected by it by way of fines and library privileges 
without first paying the same into the hands of the city treasure~·, is it 
then necessary for the board to elect a treasurer to han~ control of such 
moneys, or could they he held and expended by some other officer of the 
board, or a committee duly appointed and authorized by the board to so 
hold such moneys and disburse the same for current expenses?" 

The amendment to section 3!l!l8·2 as set forth in 1011 0. L. lG merely adds 
to the original section a provision authorizing school library trustees to con· 
demn real property, and in no way affects the relation of that section to its 
context. sections 3!!98-1, 3998·3 et seq. The following- are all the provisions of 
the entire act in its present form applicable to the control and expenditure of 
funds by the trustees: 

3998-2: 

"The board of education may provide for the management and con· 
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trol of such library by a board of trustees to lJP elected by saicl hoard 
of education <.• <.• 0 

"Such library board in its own name shall hold the title to and havP 
the custody, manag-ement and control of all libraries <.• <• '\ anrl to 
all library property "' 0 0 and th;:• expenditure of all moaevs col
lected or received from any source for library pnrposes for such dis
trict." 

"Such board of library trusteps E>hall annually 0 <• 0 certify to 
the board of education the amount of money that will be ne2ded fm· in
creasing-, maintaining and operating said library dnring the ensuing 
year in addition to the funds available therefor from other sources; and 
such board of education shall annually levy " 0 '' such asse'lsment 
0 0 '' as shall be necessary to i'ealize the sum so certified « <.• " 

"The proceeds of the said tax shall constitute a fund to be known 
and designated as a library fund; payments therefrom shall only bP 
made upon the warrant of the board of trustees of the library, signed by 
the president and secretary thereof.'' 
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There is no express provision authorizing the election or appointment of a 
treasurer. The provision vesting in the board the sole authority to expend the 
sums of money receivable hy it, does not of itsPlf confPr U!Jon the hoard thP 
right to the possession and control of unexpen<led money. Whilf' section :J99S-4 
above quoted is applicable in terms only to the proCPf'ds of taxation. I am 0f 
the opinion that under the scheme of fiscal administration evidenCe!] in the 
act establishing the bureau of inspection and supervision of l;ublic offices, R. 
·s .. section lSl-a·l et sPq., the moneys IPceive!l lJy t1Ie hoanl from whatPver 
source should he paid hy the RPCrf'tary into the trea::~ury of the school di::;trict 
-in your case the city treasury-from which it may be expended for all li
brary purposes upon warrant of the hoard of tru::~tees. signed by the president 
and secretary thereof. 

Youn; very truly, 
P. G. DEX3L\X, 

A ttor,tey Ge;1eral. 

PAI~E L.\W DOES NOT APPLY TO VILLAGES-TRl:TSTEES OF PeBLIC 
AFFAIRS-TER:\I OF OFFICE. 

NovemhPr 18, 1909. 

Ho,. Rotn:t:I<· .Toxt:s, Tillage FiolicitrJi' of a,·aiidlle. Xew[t;·Jo:, Ohio. 
DL\n Sm: --I hPg to acknowlPdgP recPipt of your lett!'!' of ~ovemher 17th, 

rpquesting my opinion on the followin~Z ::;tatement of facts: 

"On Angm;t 1, 1 !lO!l, thP maYor of (~ran ville>, an incorporat' !l villagf', 
appointP!l .John B. Smith as rlirPctor of pnhlic RE-rvicp of thP villagP, at
tt•mrltin;:: to a<'t in mal<ing such n•JpointmPnt un!lPr thr• ::;n-call<'•l Pai;w 
law. !l!l 0. L. :;r;~. rpon thP a::;snmption that said act a!lJlli! R to villa'<I'S 
no l'l•·rtion for m!•mlH'l'R of th:• hoanl of trnstPPs of pnlJlic alr'aii'-' thPrPof 
'\\'as h"lcl at tlH• tinw of holding m:miripal f'!Pctions. "'as thr· Ull'Joint-
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menLof Smith valid, and if not, should the present members of the l;oard 
of trustees of public affairs continue to serve until their successors are 
elected and qualified?" 

The Paine law, so called, applies only to cities. 
The present members of the board of trustees of public affairs will con

tinue to hold office until their successors are elected and qualified (section S 
R. 3.), except that their incumbency may not extend beyond the period of four 
years, article 17 section 2 of the Constitution, State ex rei. v. Brewster, 44 
0. s. 249. 

Yours very truly, 
u. G. DEX:\[.\X, 

Attorney General. 

CITY AUDITOR AND CLERK OF WATERWORKS DEPARTMENT-IN
C0:\1PATIBLE OFFICES. 

?\ovember 18, 1909. 

Hox. W. R. MacDosaw, City Solictor, Wellsville, Ohio. 
DEAR Sm:-In your letter· of November 15th, receipt whereof is here 

acknowledged, you request my opinion as to whether the offices of city auditor 
and clerk of the waterworks department may be held by the same person. 

Section 133 l\I. C. provides that: 

"The auditor shall keep the books of the city '' * ''· At the end 
of each fiscal year or oftener if required by council, he shall 'examine 
and audit the accounts of all officers and departments ,, '' ~· upon 
the death, resignation, removal, or expiration of the term of any officer, 
the auditor shall audit the accounts of such officer, and if such officer 
be found indebted to the city, he shall immediately give notice thereof 
to council, and to the solicitor, and the latter shall proceed forthwith to 
collect the same. He shall not allow the amount set aside for any ap
propriation to be overdrawn, or the amount appropriated for one item 
of expense to be drawn upon for any other purpcse '' '' * \Vhen
ever any claim is presented to him he shall have power to require·evi
dence that such amount is due, and for this purpose may summon any 
agent, clerk or employe of the city, or any other person, and examine 
him upon oath or affirmation concerning such voucher or claim." 

Under the above quoted section the city auditor is clearly vestell with 
powers involving judgment and discretion, and in the exercise thereof he acts 
as a check upon all the departments of the city government having control and 
expenditure of funds. 

After the Paine law, so-called, 99 0. L. 562, shall have become fully effec
tive, to-wit: after January 1, 1910, the position of clerk of the waterworks dt:
partment will be entirely dependent upon the will of the director of public 
service, who, under section 145 :\f. C., as amended in said act, "may deter
mine the number of * * * clerks * * * and other persons as may be 
necessary for the execution of the work, and the performance of the duties of 
this department," which department, uniler section 145 :.\1. C., as amended, in-
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eludes the subdepartment of waterworks. The position of clerk of rhe water· 
works department, if created by the action of the dir€ctor of puulic >;Pl'\'icco, 
would come within the classified service of the city as definerl by section 1:;..;, 
In other words, the office woulrl be subject to civil service rules. 

From the foregoing it seems obvious to me that the offices of city auditor 
and clerk of the waterworks department are incompatiblE' as measurE'1l by tlw 
common Jaw tests, and that they may not be held by the same person. 

Yours very truly, 
1:. G. D~-:x::I!.\X, 

Attorney G<·ueral. 

STREET ASSE3S::\1EXT ::\L\ Y BE ASSESSED ACL\IXST ST.\ TE. 

Xovember 30, B09. 

Hox. HARRY E. GAnx, City Solicitor, Premo;!t, Ohio. 
DEAR Sm:-I have your letter of November 2Gth, in which you submit for 

opinion the following questions: 

"Does section 50 of the code or any other provision of law that you 
are aware of confer the power upon municipalities to assess upon 
abutting, adjacent, contiguous or other especially benefited lots or land 
any part oi the cost and expense connected with the improvement of 
any street (pavement). etc., by grading and paving th£' same, etc., 
where title to such abutting, adjacent, contiguous or especially bC'nefiterl 
lots ana lanrls is in the state of Ohio? Can suf'h property llf' lPgally 
charged with an assessment for such an imprm·ement by a municipal· 
ity?" 

All lands belonging to the state are, of course, exempt from taxation. Sec· 
tion 2732 R. S. 

Exemption from taxation, however, is not exemption from asses;;ment for 
local improvPments. Lima v. Cemetery Ass'n., 42 0. S. 128. 

In the latter case the point was made that the cemetery association lantls 
which were held liable for municipal assessment could not he force1l to pay the 
same by any statutory process. This point was discussed by the court on page 
l:J:J, but was held not to have any bearing upon the main question inyolvetl in 
the case. 

It is my opinion upon the question -you :mhmit, that state property may he 
assessed for municipal improvements in proper cases, but that the collection uf 
such assessments will have to be made through the general assembly upon the 
conscience of which, in the last analysis, the obligation to pay rests. 

Yours very truly, 
w. H. ::.\IILLER, 

Assistant Attorney Geileral. 
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PAI:\E LAW-CLERK OF BOARD OF CONTROL-CITY A"CDITOR ~lAY NOT 
ACT AS-PRESE.:\'T COUNCIL FIXES SALARIES. 

Boarcl of control appoints its clerk an£1 present council has authority to fix 
salary. City auditor may not act as clerk. 

December 1, 1909. 
Hox. W. S. Ft:R)fAX, City Solicitor, Sidney, Ohio. 

DEAR Sin:-! beg to acknowledge receipt of your letter of November 30th, 
in which you request my opinion on the following questions: 

"1. In cities, does the mayor, board of control or council appoint the 
clerk of such board of control, and who fixes his salary? 

"2. Can the city auditor act as the clerk of the board of con
trol? 

":J. Has the present council authority to provide by ordinance f6r 
the salary of all elective and appointive officers, or is this power alone 
vested in the council-elect?" 

In answer to your first questiofi I beg to state that the Paine law, so 
called, 99 0. L. 5G2, in providing for a board of control, does not provide for 
any clerk thereof. Inasmuch as section 154a of the code, as amended by this 
act, provides that the board of control shall keep a record of its proceedings, 
I am of the opinion that it would be proper for council. under section 227 as 
amended, to create the position of clerl' of the board of control. There bein~ 
no specific provision of the act respecting the appointment of such clerk, I am 
of the opinion that the second paragraph of section 129, as amended by t11a 
Paine law, will govern. The provision in question is as follows: 

"The directors and officers provided for in this act shall have the 
exclusive right * * * to appoint all officers, clerks and employes 
in their several respective departments or offices." 

Under this section the power to appoint the clerk of the board of control 
would be vested in the board itself. The salary of the clerk would, of course, 
be fixed by council. 

Without citation of the sections involved, I beg to state in reply to your 
second question that, in my jurtgment, no person connected with any of the 
departments of the city government, including the board of control, should 
serve as city auditor. The duties of the city auditor constitute checks upon 
the exercise of the powers of all the administrative officers and it would be 
against public policy for the same person to serve as city auditor and in con
nection 'with any of the admii1istrative au~horities of the municipal govern
ments. 

The Paine Jaw is silent, so far as express provisions are concerned, upon 
the point involved in your third question. However, section 3 of the act pro
vides that: 

"This act shall take effect and be in full force on and after August 
1, 1909." 

Section 227 as amended, of the act, provides simply that: 

"Council * * '' shaJI fix by ordinance or resolution the respec
tive salaries and compensation and the amount"'of bond to be given for 
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each officer, clerk, or employe, in any department of the city ~ovPrn
ment, if any he required.'' 

751 

In view of the fact that the power of council to provide by .ordinance ur 
resolution for the salarips of all officers is now effective l;y virtue of s~ction 
3 above quoted, and in view of the settled policy of this state as particularly 
evinced in section 12!i :.\I. C., left undisturbed by the Paine law, viz: 

"The salary of any officer, clerk, or employe so fixed (by council) 
shall not be increased or diminisheu during the term for which he may 
have been elected or appointed." 

I am of the opinion that the law contemplates that the salaries of officers 
in the municipal administration which is about to take office in January next, 
should he fixed by the present council. 

Yours very truly, 
u. G. DE:OL\X, 

A_t/umey Ge11eral. 

SCHOOLS-CERTIFICATE OF E:\lPLOY:.\IE~T-SrPERI:\'TEXDE:\'T IL\S 
DISCRETION IX ISSri:\'G. 

December R, 1909, 
Hox. E. :\L BELL, City l'!ulidtor, Piqua, Ohio. 

DEAR Sm: -Replying to your l<'tter of recent uate relative to the con
struction of section 4)22-1, etc., Revised Statutes, I beg to state that I have 
carefully examined these sections and !1ave come to the conclusion that unde1· 
section 4022·2 the superintendent of schools. or the person authorizeu by him 
in the premises, has the sole discretionary authority to issue the a~ an(l 
schooling certificate prescribed in •the section. In case of a.buse of this discr..:!· 
tion, of course the superintendent or his agent might be cumpellell by appro· 
priate proceeuiugs to issue the certificate, l:ut in the absenC'P of the certificat2, 
I am of the opinion that the parents and employers of the children failing to 
attend school would be liable to the penal1 ies under the several sections citPtl. 

Yours very truly, 
P. G. DEX~!AX, 

Atturncy (}en»,-ai. 

CLERK OF BOARD OF PGBLIC SERVICE AND COGXCIL DO XOT HOLD 
OYER r:-.'"DER CIYIL SERVICE Rl'LES. 

December 10, HHJ!l. 

Hox. W. R. WHITE, Jn., City Solidtur. (}allipolis, Ohio. 

DE.\R Sm:-I have your letter of December 8, 1909, in which you ask my 
opinion on the following question: 

"Do the clerk of the board of pu;Jlic service and the clerk of the city 
council hold over under the civil service provision of the Paine law'? 
In other words can the present clerkE be removed by thr• nP\\" adminis
tration .January 1, 1!110?" 
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Section 162 of the code as amended in the Paine bill, 99 0. L. 567, answers 
your question, with reference to the clerl;: of the board of public service, in the 
negative in the following language: 

"~othing in this act shall prevent the dismissal or discharge of any 
apopintee by the removing board or officer." 

The new director of public service will not be compelled to retain the 
present clerk of the board of public service. The clerk of the council is an 
employe of the council, and under section 158, as amended in the Paine bill, 
he is not in the classified service. 'J'he new council going into office January 1, 
1910, will not be compelled to retain the present clerk. 

Yours very truly, 
u. G. DEX~UX, 

Attorney General. 

PAINE LAW-DIRECTOR OF Pl'BLIC SERVICE TO DETER~HNE NU:\IBER 
OF E:\1PLOYE3-COUNCIL FIXES SALARIES. 

December 2£l, 1909. 

Hox. \V. A. O'GRADY, City Solicitor Elect, Wellsville, Ohio. 
DEAR Sm:-I have your letter of December 27th, in which you ask my opin· 

ion on the following facts: 

"The Paine law repeals sections 145 and 227 of the l\Iunicipal Code, 
wherein it states that the service board has power to fix salaries and 
determine the amount of bond required to be furnished, by the heads 
and employes of each department. Corresponding sections of the Paine 
law, enumerating the powers of the director of public service, do not 
state whether the director has the power to fix bonds or 'Salaries of his 
employes. It is my contention that counc!l is the proper body to fix 
salaries and to designate the amount of bond required by ordinance. 
If I am right in my contention please state whether council will be re
quired to fix the salary of engineer of the municipal water plant, and 
whether the same would apply to the employment of common laborers 
on streets, sewers, etc." 

Section 145 of the l\Iunicipal Code, as amended in the Paine law, provides 
that: 

"The director of public service may establish Ruch subdepartments 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers and 
other persons as may be necessary for the execution of the work, and 
the performance of the duties of this department." 

Section 227 of the code, as amended in the Paine Jaw, provides that: 

"Council shall, by ordinance or resolution. except as otherwise pro
vided in this act, determine the number of officers, clerks and employes 
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in any department of city government, and shall fix, by ordinance or 
resolution, their respective salaries and compensation, and the amount 
of bonds to be given for each officer, clerk or employe, etc." 
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These two sections just quoted control in answering ) onr question ovt>r 
the original sections H:i and 227. L'nder these amended sections the directo;· 
of public service will determine the number of the various employes, but the 
council must fix the salaries, compensation and bond, and this applies to the 
engineer of the municipal water plant, and it will also apply to the employ
ment of common laborers on streets, sewers, etc. 

Yery truly yours, 
L. G. DE:OL\X, 

Attorney General. 

P .AIXE LA Vv"-CIYIL SERVICE co;m,m>SIONEHS-WHO APPOINTS. 

The president of cGUilcil, president board of siukino fund trustees of city, 
ai!d presirlent board of eclucation of city school district in 1cllich city is located, 
1cill o,z Jcrnuary 1, 1910, hare pozccr to appoint civil service commissioners. 

December :n, 1909. 

Hox. PnrLo G. Benxn.nr, City Solicitc.r, Dayton, Ohio.· 
DE.\n Sm:-I beg to aclmowledge receipt of your letter of November :10th, 

in which you submit for my opinion the followin~ question: 

"\Vh<:>n and by what officers, as b( twl'cn pres,'nt incumbents and of
ficers e>lccted at the late municipal election, is thf! civil Sf'l"vice com
mission provided for lJy sPction 1 :>7 )I. C., as amt•nded by the Paine law, 
99 0. L. 5G2-5G5, to be appointed in the first instance"?" 

Section 157 :u. C., as amPndPr!, provides: 

"In all cities. the prPsir!e;1t of tlw bonrr! of education of the city 
fl('hool district in which the city is locat<>d, th" presid<>nt of t!le !Joard 
of sinldng fund commissionl'rK, an<l th0 JHTRident of council shall con
stitute a commission which shall appoint thn•e rPsidPnt electors of the 
city to be !mown as civil Sp;·vicc commissioner;;. They shall h2 ap
pointed for terms of three yPars aad shall hol<l office until thPir suc-
cc::;sors are appointed and qualifit>d ... :) :::.'' 

i'll-ction :J of the Paine law, !J!l 0. L. :>Gx, provi1les that: 

"The provisions of sPctions 1~7. IriS, etc., 0 (' '~ shall !Je in full 
force and effect from and after .January 1, 1!110.'' 

Tht:> power and duty to appoint the civil set:vice commission devoln·s upon 
tho~e p2rHons who shall occupy the thrc•e offices named in SPCtioa Hi7 on Janu
ary 1. l!Jl I, and the terms of officl' of the civil servicl• commiHsioners will lwgin 
on th1• date of appoint mPnt. 

The tPrms of offi('t> of the Prt'Hl•nt mPmiJ~·rs of the hoar<! of Prlucation will 
not <·xpire until the day prPcPrling the first ~Ionday in .January. which in the 
y<'al' l!llO will lJp Sui1(Jay . .January !!1l. (Section :J!J711-l:l R. 8.) 
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The present organization of the board will, of course, continue until sup
planted by the new organization on :\londay, January :;ct. Accordingly the 
president of the board of education, who will be a ruemb'=r of the appointin~ 
board in quest!on, is the president of ~he present board. :\nother member of 
the appointing board is named in the language above quoted from section L57 
of the :\Iunicipal Code, as amended in the Paine law, in the following language, 
viz: "the president of the board of sinking fund commissioners." Under this 
language the question for determination is, what officers were intended by th•~ 
general assembly when it used the words "sinking fund commissioners!" 

The officers who, under-section 102 of the :\Iunicipal Code (9C 0. L. p. 54), 
manage and control the sinking fund of the city are designated "trustees of the 
sinking fund," etc. Under section 3970-1 of the Revised Statutes, as amended 
in !J7 0. L., pages 352 and 353, provision is made for a board of officers to man
age and control the sinking fund for boards of education and these officers are 
designated as the "board of commissioners of the sinking fund" of-----
(inserting the name of the district), etc. In section 157 of the code. as amended 
in the Paine bill, the word "commissioners" is used and not thP. word "trustees.'' 
Did the general assembly mean the sinking fund commissioners for the board 
of education or did th€y mean the trustees of the sinking fund for the city? 

Some time ago I issued a general statement explaining practically all of 
the various provisions of the Paine bill, and in that statement discussed some 
questions arising under the bill which at that time seemed to be of considerable 
doubt, and this question was at that time placed under the heading "Some 
doubtful questions." W'ithout having gone into the matter thoroughly at the 
time, and without intending to definitely decide the quesEon, I stated that 1 
did not then feel at liberty to depart from the literal wording of this section 157, 
as amended in the Paine law. That is, I did not feel at that time, without 
further investigation, that the word "commissioners," as used in the section 
would have to be read "trustees." Since then, however, after going- into all the 
related sections of the original l\funicipaJ Code, and the various ~ections thereof 
as amended in the Paine law, I have reached the conclusion that the general 
assembly intended that the president of the board of sinking fund trustees of 
the city shall be one of the members of the appo:nting board provided for in 
section 157, as amended in the Paine law. 

Section 3790-1 of the Revised Statutes does not defiDitely, and under any 
and all circumstances, establish a board of sinking fund commissioners, nor 
does it make any mention of or provide for a president of such board where 
one must exist under the requirements of this section of the Revised Statutes. 
It is provided in this section in effect that a board of commissioners of the 
sinking fund shall be appointed, if the board of education of the district shall 
have a bonded indebtedness, but there are, or may be, many boards of educa
tion which have no such indebtedness. If there is no such indebtedness, then 
there would be no reason for the appointment of such board, and in case the 
board of education of any city district should have no such lJoard then of 
~;ourse there could be no president of such board to act as a member of this 
appointing board provided for under section 157, as amended in the Paine Jaw. 
In any case, therefore, in which the board of education of the city district should 
have no bonded indebtedness this provision in section 157, amended as afore
said, would fail for Jack of a third member of the appointing board provided for 
in section 157 as amended. 

Sections 4G, 102 and 104, however, of the original ;\lunicipal Co::le, seem to 
definitely create or provide for a continuous board of sinldng fund trustees, and 
section 104, just mentioned, provides for this board to ele'ct one of their number 
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as presiuent of the !Joar1l, anti tllh; mu:,t lJe 1l01w in en•ry city in the :;tate. if 
we adhere to the literal reading- of the !anguagp providing for the boaru created 
by section 157, as amended in the Puine law. and thPrefore hold that that board 
must have as one of its members the pru;ident of the school board sinking fund 
commissioners, then section 157, in the caf'e of some cities, must fail; but lr 
we read the word "commissioners'' to include and mean "trustees," then sec
tion 157 will stand and be effective in each and all of the cities of the state at 
all times. It is a well lmown rule of statutory construction that the literal 
reading may be disregarded if adherence to that meaning will defeat the law, 
and the rule is also well establhrhed in such cases that such meaning may !Je 
ascribed to the general assembly as will render the law effective unless some 
other provision in the statute should absolutely prohibit such departure from 
the literal reading. I think there is no such prohibitory provision in this statute, 
but that on the contrary the intention of the general assembly, as gathered from 
the original ::.\Iunicipal Code, and the amendments thereto in the Paine bill was, 
and is that the president of the boaru of &inking fund tru.•tees of the city shouhl 
be one of the members of the appointing board provided fol' in section 157, as 
amended, to appoint the three civil service commissioners. \Vhoever may oc
cupy that position in any city on January 1, 1910, will be a member of that 
appointing board and will so remain such member until his successor is elected 
by the board to which he belongs. Section 157, as quoted above, provides 
that the third member shall be the president of the council, and whoever is 
occupying the office of president of council on January J, 1910, will constitute 
one of the appointing board created by said section 157 as amended. 

These three officers, therefore, president of the council, president of the 
board of sinking fund trustees of the city anu the president of the board of 
education for the city school district in which the city is located will, on Janu
ary 1, 1910, have the power to appoint on that day or any subsequent day before 
they or any of them retire from office threP resident electors of the city to be 
known as civil service commissioners. If these officers so in office on January 
1, 1910, do not appoint such civil service commissionPrs on that day, nor at any 
time thereafter before they or any of them retire from office, if any of them 
do so retire, then it will be the duty of their successors in office to make such 
appointments. That is, these three civil service commissioners may be ap
pointed at any time by the three men whoever they may be, who at the timP 
occupy the three offices as above mentioned respectively. 

Yours very truly, 
"C". G. DE:'CIL\::\, 

Attornf'y General. 

COlTXCJL ::.\IE:.\IBER RETIRED APPOINTED DIRECTOR OF PUBLIC 
SAFETY. 

Nectiotl G!l7G doc.~ not prohiui! ?ilCmlJcr of council accepting at expiration of 
term appointment as director of public safety of city. 

December 2!J, 1!109. 
Hox. T. J. SC)I:\11-:RS, City Solicitor-Elef't, Jlarietta, Ohio. 

DI:.\n SIB:-I bep; to acknowledge receipt of your letter of DPcemlter 2Sth, 
in which you request my opinion as to the elig-ibility of ::t mem!Jer of the present 
council of the city of :\Iarietta to become director of pnhlic safety of that city 
in view of the pmviHions of section fj!)7G R. S. 

4~ · .\. G. 
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That section provides in part as follows: 

"An officer or member of the council. of any municipal corporation 
"' "' who is interested directly or indirectly in the profits of any 

contract, job, work or services for the corporation * or acts 
as commissionerJ architect, superintendent or engineer in any work un
dertaken or prosecuted by the corporation •) ~ * during the term 
for which he was elected or appointed, or for one year thereafter, shall 
be fined, etc." 

You call my attention also to the case of State ex. rel. v. Wichgar, 27 C. C. 
743, in which it is held, construing this section, that a member of the board of. 
lfealth of a municipal corporation may not receive an appointment as district 
physician by said board within a year after his term as member of the board 
of health has expired. I have, in connection with this section, examined, not 
only this case, but several other cases decided in the courts of this and other 
states under this and similar statutes. Upon such investigation I am satisfied 
that accepting an appointment as director of public safety is not equivalent to 
being "interested in the profits of any services for the corporation," as pro· 
hibited by the section under consideration, for the following reasons, viz: 

First. The word "services," occurring as it does in the context with the 
words "contract, job and work," is to be defined by the application of the rule 
ejusiem generia. That is to say, the first of the series of words indicates the 
sense in which the succEeding words, ·if each capable of more than one meaning, 
are to be taken. SaJ, the word "services," which might possibly be construed to 
mean services rendered to the corporation as an officer thereof, is limited by 
this rule to services rendered under employment as distinguished from appoint
ment, and in pursuanca of contract. 

Second. If the intention of the general assembly had been to include with· 
in the meaning of the word "services," such services as may be rendered as 
an officer of the corporation, that intention would have been better expressed 
by the use of the word "office." The failure of the general assembly to use 
that word indicates that it was intended to exclude its meaning from the pos
sible meanings of the word "services." This inference is strengthened by 
reason of the enumeration of certain words "commissioner, architect, superin· 
tendent or engineer," some of which might be regarded as referring to officers 
of the corporation. On the principle, expressio unius exclusio alterius est, this 
enumeration would serve to exclude all other classes of officers as distinguished 
from employes from the possible significance of the word "services." 

Concluding, then, it is my judgment that, with the exception of the offices 
specifically enumerated in section 6976, appointment to municipal office is not 
prohibited thereby, but that the inhibition of the section is directed against 
services of a contractual nature and against undertaldng employments as dis· 
tinguished from accepting offices. 

That the position of director of public safety is an office and not an employ· 
ment, seems to me so clear under the provisions of the Paine law, by which the 
position is created, that I shall not submit any authority thereon. It follows, 
then, that section 6976 R. ·s .• does not prohibit a member of council of a 
municipal corporation from accepting, at the expiration of his term as such 
member, an appointment a.s director of public safety of the city. 

Yours very truly, 
u. G. DE:'\'::IIAX, 

Attorney General. 
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A"LTO:\IOBILE LICEXSE LAW REPEALS PRO\'ISIOX OF :\T. C. Al.THOR· 
IZlXG CITIES TO REGl.LA TE. 

December ,, 1909. 

Hox. CHARLEs L. STOCKEH, Village Solicitor, Oolliatcood, Ohio. 
DEAR Srn:-Replying to your letter of December Gth, I b~g to state that in 

my judgment section 2:l of the state automobile license Jaw, so called, 99 0. 
L. 538-543, repeals bY necessary implication the provisions of the :\lunicipal 
Code which authorized cities and villages to regulate the speed of vehicles upon 
public streets, so far as that power relates to the regulation of motor vehicles. 
The section is as follows: 

"Xo local authority shaH have any power to mal'e any ordinance, 
by-law or resolution regulating the speed of motor (vehicles), provided, 
however, that local authorities may set aside for a given time a specific 
public highway for speed tests and races." 

The section seems clear, and its effect upon previously enacted laws ;s 
unquestionable. 

Yours very truly, 
u. G. DEX::IfAX, 

Attorney General. 
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(Miscellaneous) 

STATE LIB,RARY-EXPENDITURE OF APPROPRIATION FOR LIBRARY 
ORGANIZATION. 

January 14th, 1909. 

Hox. C. B: GALBREATH, State Librarian, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you submit the fol

lowing statement of facts relative to the department of library organization, 
with a request for an opinion thereon: 

The general assembly in 1906 enacted a law authorizing the board of Ji. 
brary commissioners to appoint a "library organizer with office in the state 
library." At the last session of the general assembly an approprfation was 
made for the "department of library organization." ·with the crowded con
dition of the state library it is impossible to carry on successfully the work 
of this department without additional room. Query: May a portion of the 
appropriation above referred to be expended to pay rent for an additional 
room for said department of library organization? 

In reply I beg to say the act above referred to, which authorizes the board 
of library commissioners to appoint a library organizer, provides that the 
library organizer shall have his office in the state library. I am, therefore, 
of the opini,on that the library commissioners are without authority to ex
pend any of said appropriation for office rent for the library organizer. The 
appropriation for "department of library organization" is, however, available 
to pay all expenses necessary to thq proper conduct of the department, and 
if additional room is required for storage and other purposes incidental to 
the worl' of the library organizer, it is my judgment that such expenses 
may properly be paid out of said appropriation. 

Yours very truly, 
W. H. MILLER, 

Assistant Attorney General. 

INCOMPATIBILITY OF OFFICES. 

Supreme court reporter may serve and receive compensation as secretary 
of Archaeological and Historical Society. 

January 5th, 1909. 

HoN. E. 0. RANDALL, Supreme Court Reporter, Columbus, Ohio. 
DEAR Sm:-Your communication is received in which you inquire 

whether or not there is any legal restriction under section 2 of the act of 
April 2, 1906, or any other law, preventing you, while holding the office 
of supreme court reporter, from receiving compensation as secretary of 
the Ohio State Archreological and Historical Society from the funds appro
priated by the general assembly in behalf of said society. 

In reply I beg to say that section 2 of the act passed April 2, 1906 (98 
0. 1.. 365), is as follows: 
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"Provided, further, that no fees whatever in addition to the above 
named salaries shall lle allowed to such officers; and provided, fur
ther, that no additional remuneration whatever shall be given any 
such officer under any other title than the title by which such officer 
was elected or duly appointed. The salaries herein provided for 
shall be in full compensation for any and all services rendered by 
said officers and employes, payment for which is made from the 
state treasury." 
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It wil] be observ€d that this section forbid•s any additional remunera
tion to any officer whose salary is fixed by this act for services rendered 
under any other title than the title by which such officer was elected or 
duly appointed. This restriction is intended to prevent officers, whose salaries 
are fixed by the act, from receiving any fees or other compensation for the pzr
formance of official duties enjoined upon them by iaw. It does not, in my 
judgment, prevent any officer whose salary is fixed by the act, from receiving 
compensation out of the public treasury for services rendered in another and 
different capacity from the office he holds. The right of an officer, however, to 
assume the performance of otper duties than those enjoined upon him by law 
as such officer will be governed by the rule of compatibility and double com
pensation. That is, no officer may assume other duties not required of him as 
such officer if the paformance of the same are incompatible with the duties en
joined upon him as such officer. Neither may he consume any of the time re
quired by him in the performance of his official duties in the performance of 
other duties and receive compensation therefor from the public treasury, 

:\Iy understanding is that the performance of your services as secretary of 
said society in no way conflicts with the discharge of your duties as supreme 
court reporter and that you consume none of the time required of you in the 
performance of your duties as supreme court reporter in the service of said 
society. 

:\Ir opinion is, based upon these facts, that you are entitled to perform the 
services of secretary to the Ohio State Archreological and Historical Society and 
receive compensation therefor out of the public treasury, notwithstanding the 
fact that you are the duly appointed and ading supreme court reporter. 

Yours very truly, 
u. G. DE:'C.\1.\X, 

Attorney General. 

CORPORATIONS-CAPITAL STOCK :\JAY NOT BE INCREASED UNTIL 
ORIGINAL STOCK IS FULLY SUBSCRIBED. 

February 2nd, 1909. 

l\ln. JEno:m: D. CREED, Attorney-at-Law, Cincinnati, Ohio. 
DFAR Sm:-Your communication is received in which you submit, in sub· 

mance, the following inquiry: 
£ represent a corporation for profit which is capitalized at $150,000. Of this 

,;um $120,000 of common stock has been actually subscribed and paid for in c·ash, 
leaving still the sum of $30,000 of stock in the treasury of said company. The 
<·ompany now desires to inrreabe i:s capital to $2:iO,OOO, a part of whil•h it de
sires to issue in preferred stoek. Do sections :1262 ancl :12fi:l of the R<'visl'cl 
Statutes permit such increase, and in such manner? 
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In reply I beg to say that section 3262 R. S. provides in part as follows: 

"A corporation for profit, after its original stock is fully subscribed 
tor, and an installment of 10 per cent. on each share of stock has been 
paid thereon " " " may increase its capital stocl{,' etc." 

This being a specific requirement it would seem that a strict compliance 
therewith must be adhered to before an increase of common stock is legal. 

Section 3263 provides that "the corporation may, to increase its capital 
stock. issue and dispose of preferred stock as is authorized in section 3235a R. S." 

It would, therefore, seem that these two sections would preclude a corpora
tion from issuing stock as you propose, and I so hold. 

Yours very truly, 
U. G. DENMAX, 

Attorney General. 

YEARS OF APPRAISEMENT-SECTION 1076 R. S. CONSTRUED. 

April 15, 1909. 

Hox. S. A. STJLWELL, County AurUtor, Lebanon, Ohio. 
DEAn Sm :-I have your favor in which YO I' inquire if section 4 of Senate 

Bill No. 9, passed March 12, 1909, repeals section 2789 of the Revised Statutes. 
You also inquire if the years of appraisement as set forth in section 1076 Re
vised Statutes mean the present tax year beginning with the second Monday of 
April? 

I have written an official opinion to Ron. A. 0. Dickey, pro-secuting attorney, 
Gallipolis, Ohio, in reply to an inquiry similar to your first, a copy of which I 
am pleased to enclose herewith to you. 

As to your second inquiry, I am of the opinion that the language of sec
tion 1076, to-wit, "25% of the annual allowance made in the preceding sections 
in the years when the real property is required by law to be re-appraised" is 
to be construed as meaning the year 1910, and under the Rathburn quadrennial 
appraisement bill it would again apply in 1914 and each fourth year thereafter. 

I believe this fully answers your inquiries, but should there be_ other matters 
in connection therewith in which I can assist you I shall be pleased to do so. 

Yours very truly, 
u. G. DENJ\IAX, 

Attorney General. 

DEPUTY PROBATE JUDGE-MAY NOT ACT AS EXECUTOR. 

May 28, 1909. 

Hox. Wn.LIAlll H. LUEDERS, Probate Judge, Hamilton County, Cincinnati, Ohio. 
DEAn Snc-Your communication is received in which you submit the fol

lowing inquiry: 

One of the deputies in my office is named as executor in a will 
probated in this office. Query: Can such deputy be legally appointed as 
such executor? 
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In reply, I beg to say that while there is no statutory proVIsion expressly 
prohibiting a dEputy or other employe in the office of a probate judge from acting 
as executor, administrator, etc., yet in my opinion the duties Qf an executor 
of a will, the execution of which is to be directed and approved by the probate 
court, are incompatible v;ith the duties of a deputy employed in said court. 

Yours very truly, 
u. G. DEX:IUX, 

Attorney General . 

. JUSTICE OF PEACE-TE.R:\1 OF OFFICE-ELECTION IN 1907 \\'HEN TER:.\1 
DOES NOT EXPIRE UNTIL APRIL, 1908. 

A justice of peace 1chose term does not expire until April, 1908, by being ca,t
didate in 1907 for re-election may not hula tor four years from January 1, 1908. 
The mere being a candidate will not create vacancy, so that if elected he may 
take office on January 1, 1908, as required by law. 

June 4, 1909. 

Hox. F. H. HEXXEsst:Y. Justice of tlle Peace, Columbus, Ohiu. 
Dt:.\H Suc-I am in receipt of your letter of :\lay 31st, in which you submii 

lhe following for my opinion: 

At the Novernbe1· election of 1904 ycu were elected to the office 
of justice of the peace, qualified and took office on April 15, 1905. You 
were again el<<'ted to the same office in 1907, and tool' office under your 
new commission on January 1, 1908, and tcai~:erl the remaintler cf your 
term under the first eledion, and you desire to know whether having 
been elected and waived the part of your term after January 1, 1908, you 
will hold office under your SPC'ond commission for the term of four years 
from January 1. 1908, or, if it he necessary for you to he a c:tndidate 
for re-election this year. 

I beg to call your attention to s:ctiun 567 R. S., which is in part as follows: 

"'Vhen a vacancy occurs in the office of justice of the peace in any 
township, either by death, removal, absence at any time for the space 
of six months, resignation, refusal tc s:>rve, or otherwise, the trustees, 
having notice therefore, shall, within ten days from and after such 
notice, fill any such va::ancy by appointing a suitable and qualified resi
dent of the township, who shall serve as justice until the next regular 
election for justice of the peace, and until his successor is elected and 
qualified;" 

This section prescribes the onlr method by which a vacancy <'an occur in 
the office of the justice cf the peace, and as the important point to be decided 
in your case is whether there was a vacancy by reason of your waiver of the 
office of justice of the peace prior to the November election in 1907. 

I am of the opinion the mere fact of your being a candidate fer re-election 
is not sufficient to create a vacancy within the meaning of the statute, so, 
therefore, your tPrm of offiee would not expire until April 15, 1908. 

The f;Upreme court held in the case of the State ex rel .James E. Votava v . 
.John Brown, affirming the decision of the circuit court, which i~ reported in tho 
11 C. C.- N. S. 1117, that PleC'tions for justices of the peaee in November, 1907, 
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purported to be for a term of four years, beginning January, 1908, and in cases 
where no such term could begin in January, 1908, such electionR were void. 
In your case it would have been impossible for you to have taken office under 
your second commission on January 1, 1908, as you still held office under your 
first commission until April 15, 1908, and there should _not have been an election 
for the office of the justice of the peace in 1907, and the election that was held 
is void. 

I am, therefore, of the opinion that you will not hold office under your sec· 
ond commission for the term of four years from January 1, 1908, and that it 
will be necessary for you to be a candidate for re-election this year. 

Yours very truly, · 
u. G. DE;o<"JIIA~, 

Attorney General. 

BONDS OF THE WELLSTON IRON AND STEEL COMPANY ARE TAXABLE. 

June 23, 1909. 

Mn. P. H. Door,EY, President Board of Review, Wellston, Ohio .. 
DEAR SIR:-I beg to acknowledge receipt of your letter of June 22nd in 

which you ask to be advised whether or not the bonds of the Wellston Iron & 
StEel Company are taxable. 

I beg to call your attention to section 2731 of the Revised Statutes of Ohio, 
which is in part as follows: 

"All property, whether real or personal, in this state, and whether 
belonging to individuals or corporations; and all moneys, credits, in· 
vestments in bonds, stocks, or otherwise, of persons residing in this 
state, shall be subject to taxation except only. such as may be expressly 
exempted therefrom;" 

Section 2730 defines "investment in bonds" as follows: 

"Investments in bonds, shall be held to mean and include all moneys 
in bonds, or certific9.tes of indebtedness, or other evidences of indebted· 
ness of whatever kind, whether issued by incorporated or unincorporated 
com_t:anies, * * * held by persons residing in this state, whether for 
themselves or others;" 

Section 2 of article 12 of the constitution of Ohio exempts the following 
bonds: 

"Bonds of the state of Ohio, bonds of any city, village, hamlet, 
county, or township in this state, and bonds issued in behalf of the 
public schools of Ohio, and the means of instruction in connection there
with." 

I am of the opmwn that the bonds of the \Vellston Iron & Steel Company 
do not come within the class of bonds which are exempt from taxation, and are, 
therefore, subject to taxation. 

Yours very truly, 
u. G. DEX.:IL\:s", 

Attorney General. 
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On the -- day of April, 1909, Joseph J. Klein filed in this office a com
plaint against the Cleveland Trust Company, a corporation, organized as a bank 
and trust company under the laws of the state of Ohio, and doing business as 
such in the city of Cleveland, alleging that said trust company is, without 
authority of law, exercising the rights, powers and duties of an assignee for 
the benefit of creditors, to-wit: As assignee of the Euclid. Avenue Trust Company 
in the court of insolvency of Cuyahoga county; as executor of the estate of 
.Julia K. Powers in the probate court of Cuyahoga county; as executor and truste•3 
of the estate of Oren S. Wentz in the probate court of Cuyahoga county, and 
that it is acting as trustee, receiver and guardian in other instances, and other 
cases, which said complainant cannot now enumerate, contrary to and in excess 
of the rights, privileges and powers granted to and vested in it by its charter and 
by the laws of the state of Ohio. 

lillOn the filing of said complaint notice of the same was given the Cleve· 
land Trust Company, and a day set for a hearing thereon. Said hearing was 
had upon April 14th. :'llessrs. Klein & Harris represented the complainant, an<l 
:\Iessrs. S. H. Tolls and H. H. :\IcKeehan represented the Cleveland Trust Com
pany. At the conclusion of said hearing briefs were filed by all the parties in 
interest. 

It is admitted that the Cleveland Trust Company is now acting as assignea 
of the Euclid Avenue Trust Company, as executor of the estate of Julia K. 
Powers, and as executor and trustee of the ~estate of Oren S. Wentz. The ques
tions. therefore, to be determined are: 

1. Is said trust company, in so acting as assignee and executor exceeding it,;; 
rights and powers under its charter? 

2. If so, shoulcl the attcrney general proceed by quo warranto to oust said 
trust company from exercising sueh illegal rights and powers? 

The cas~ of Schftmacher v. :'llcCallup, G9 0. S. page 500, is cited in the com
plainant brief in support of his contention that said trust company is without 
authority to act as assignee, executor or administrator. The court held in this 
case at page ::ilO that the provisions of section :l821c, 3821d and 3821e relating 
to the power of the probate judge to appoint a trust company to act as P.X

ecutor, administrator, assignee, guardian, receiver or trustee to be unconstitu
tional, for the reason that. the subject-matter of the same was of a general nature 
and that the law was not of uniform operation. The court further say on page 
512: ".'\n analysis of all the legislation upon the subject leads to two conclu
sions, either of them fatal to the claim that the trust company has capacity to 
administer: 

"1. The legislature has n~ver attempted to clothe corporations with capacit:· 
to act as administrators in Franklin county. 

"2. It has not, by a t'alirl ar-t, authorized them to act in that capaeity any
where." 

Clearly holding that tnu;t companiPs are without ex[lrP;;s ~;tatutory authority 
to PXPrci~e these JlOwrrs, this ease, I b~>lieve, to be deeisive of the first question. 

Xow aH to the second quu.;tion, ecmplainant <'ontends in his hrief if it L~ 
t;hown to the ~;athifa<'tion of the attorney gl'neral that said trust <'Ompany is ex-
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ceeding its corporate rights and powers in acting as assignee or executor, that 
it is then mandatory upon him to at once institute proceedings in quo warranto. 
It is true that in certain instances it is mandatory upon the attorney general t0 
institute proceedings in quo warranto, but unless the request is made by the gov
ernor, the general assembly, or the supreme court, the propriety and wisdom of 
bringing any such suit rests in the sound discretion of the attorney general. 
In this case, the request is not made by the governor, the general assembly or 
the supreme court, but it comes from a private citizen, one who, insofar as the 
evidence discloses, has no rights or interest in the property involved. Even 
though the trust company is exercising powers which are ultra vires, yet no 
claim is made that any injury results to either the parties in interest or to the 
public at large. On the contrary, serious injury to the parties in interest might 
result from an interference on the part of the attorney general by bringing 
ouster pr,c:)ceedings, and thereby delaying the administration of the estates in· 
volved. 

If the complaint was from a party in interest and alleged that his property 
-rights were being injured by the acts of the trust company, and that the court 
having original jurisdiction, refused to grant an order of removal, then a dif· 
ferent question would be presented. 

It is contended that unless the attorney general proceeds in quo warranto, 
the complainant is without a remedy. This perhaps is true as effecting the 
removal of an executor or administrator, the courts having held that an order 
of removal of an executor or administrator under section 6017 R. S. is not re
viewable. This rule, however, has no application to the appointment of admin· 
istrators, executors, etc. 

The Schumacher· case above referred to came into the suprme court, upon 
review as to the action of the probate court in refusing to appoint Mrs. McCallup 
administrator, and the supreme court upheld the judgment of the common pleas 
court in which it reversed the judgment of the probate court. 

It follows, therefore, that any citizen who has the right to intervene may 
object to the appointment by a probate court of a trust company to administer 
an estate and such citizen will have the protection of all the courts. The same 
complaint lodged ''dth the attorney general to oust a trust company would, if 
lodged with the probate court at the time of the application for appointment, pre· 
vent the appointment, and, as a consequence, there would be no occasion to re· 
quest the attorney general to institute quo warranto proceedings against the ad
ministrator of a private estate. If the SchumachEr case is the Jaw, and trust 
companies are without authority to act as administrators and executors, then 
the various probate courts of the state vi elate the law when they appoint· them. 

The proper remedy is by objection to the appointment in the court of orig
inal jurisdiction, and not proceedings in ouster after appointment is made. 

In view of the above reasons I am of the opinion that I would not be war
ranted in bringing the action in quo warranto as requested. 

U. G. DEXMAX, 

Attorney General. 


