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OPINION NO. 73-105 

Syllabus: 

'l't'\e nf'nartl"lent of '!'ransnortation is authori:>:er1 hy .,.. .r. 
ssn1.11 to agree with the rj_ty of rlevelanr'I to e~~cI,c>.nae 
for lanr1 needer:! for the rinht of 1·,ay of InterstatP "'', 
lancl neec'er' bv the cit" i:or P.Y.n,msion of a water trPat..,..ent 
facili tv, which lanrl t.l1e "en;irtrient r1av acn11ire hv nurchi'l"ll" 
or annronriation. 

To: J. Phillip Richley, Dir., Dept. of Transportation, Columbus, Ohio 
By: William J. Brown, Attorney General, October 25, 1973 

I have! hefore I"e vour reauest for mv oninion r.P.nr1rdinn 
a nronosen ncnuisition' of lan~ hv the nf'nc1rt~ent oe Trans
no:r.tation, "'urs,rnnt to an aCTreenent with the ritv of r'leve
J.,mA to e·~ch,mqe this lanil for a tract owner" by the city • 
.,..hP. ci tv' s tract is "<"rt of the site of a •·•ater trAatrent 
"acilitsr. Jt is set asir'I~ for emc1nsion of the fl'l.ciJ.it,,, 
•·•hich P."nansion is nol'I reouirerl ~" ;,n order of the .,..1"viron
,..,<'!ntal PrOtP.Ct.ion ,'\nen~" • !'m••ever, this tract is al~O 
nP.E'r'lPr1 for tlie r.in'tlt of wa,r of T".terstate 9n. Pnrler the 
n:ronosPr~ contract, the cit" •·rouln aqree to r1Pe<" the re·· 
nuire,1 rinht of "'<"IV t.o the stc1te, an<" the state 1·•onlr' anr.ef! 
to acouire title to ar. ,ther. tract bv ourchase or r1n..,ron!'il' ·· 
tion, an~ ~cea that land to the citv ~s a reolacP.~ent site 
for the lanc1 ori,.innl:...'-' set i'ISide for e,·.,ansion of t:1e water 
treat~ent fncility. 

Vonr letter states th;it the ...,er,artrPnt undert<Jtanrs 
thrit ".C". 5501.11 authori"!es imch contract and 1.1se of the 
state's no•••er of cr•inent r'lo"'ain, hut the cit~ anr, the 01,,ner 
of thP. r,rivate nronert,, •-,hich ~av he .:tnr,rol'lriater1 h;:we e··
nresse,' doubts concernin« t'1e "/\liilit" ' o:I: the Atc1t.t•te in 
thiR case. • · 

"1..C. 5501.11 R""el'kR to the nowers an,: ~utieR of t"le "·i·· 
rector of the "'<"nRrtl"\ent of "'ransport<'tion, as follO\·'S: 

* * * * * * * * * 
"'he rirector !"'.av nnrchrisc or. annr.on:r.ic1te 

nronertv necessary for the location or con
r;tr-uction of ;,ny culvert, hr.if1n"", or viaouct, 
Or.' th.e 21~,.,roacheS thereto, incluc'Jinq i'lnV nr.on• 
<'r.t" neerer1 to e,:tflnil, Pir1i?n, or alter any 
feener or outlet r.oarl, street, or ,,,av ac1j c1.cer...•: 
to or unrier anv •rnch hrir1crr- or viac:l.uct "'hen t 11e 
P.:"tension, \·7ir1eninr:, or alteri'ltion of such 
fecner ror1~, qtr.eet, or ~'1"" is necess;1r" for t'1e 

http:fl'l.ciJ.it


2-405 1973 OPINIONS OAG 73- lOS 

foll utili:,;1:1tion nf cmch rrlngf! or vianuct, or 
f.or nn:V other hi0h.1.·rav ir,...,roverient, and l"'I\V nnr·· 
chP.~A or r1nnro,.,rie.t.e, for such lenqth. of tirie .;~ 
i~ necessarv rtnd ,lesirahle, such ;,irl0itional 
...,ronertv as is r.e~uirea for the construction ~nn 
r·ainten,:ince of slones, retour roar.s, em·rers, roan~ 
nite n,:1r1·s, rest areas, recre"'tional nark areari, 
"CP-nic ,riew areas, or (~raini'!!~e systens inci,,P.nt 
t'l cu... u hi ryh,-1-·l,..- :i rr,:;·e·:rr:·· (11~·.,. t,·rhi.r.h h:-,: .i ~ nr Tf"fl"" 

be i'lUthorizP.r to locate or construct. Title to 
nror,erty r,urchasea or aµ..,ror,riateci. hy the nirector 
shnll ~P. taken in the name of the state either in 
f~e si!'1nle or in any lesser estate or interest 
1·•hich the clirector rleems necessary or proner, in 
r1ccorclAnce with forl'1s to he nrescrihe~ hy the 
attornev qeneral. The deec. shall contain a ae
i:;crintion of the pro)")erty a.nd he recorcled in the 
countv where the pronert~r ir? situaten., and when 
recoraerl, shall he 1':ent on file in the i!epartr'ent 
of hir:hwavs. 

'Provir1er' thc1t ,,,hen nropP-r.ty, other than nro'l"
erty used hy a railroaa for operating purnoses, 
is acauirer in connection with frnrover,ents in
volving projects affectin~ railroads wherein thP 
cl.epartnent of hin.hways is ohligl'tea to acnuire 
pronerty under grade separation statutes, or on 
other iJ11nrove!"'ents 1·•herein the renartr,1ent is 
ol~li':'!'i'lter to acouire lan~s under agrt'!ernents with 
railroads, or with a nublic uti1itv, public cor
noration, or nrb,ate corooration owning similar 
40 acilities for the reanjustnent or relocation of 
their facilities, a fee sirnle title or an ease
"'·ent !"Ir\'.'! he acquirec~ hy ymrchase or annronriation 
in the nar~e o-f' such railroacl, public utility, 
nuhlic cor~oration or nr.ivate corporation in the 
c1iscretion of. the r!irector. Pl1en the title to 
lanrls, which are recmire0 to adjust such faci
lities pursuant to agree!'1ents with the director 
of highwavs, is taken in the name of the state, 
~ai~ lan~s nay in the 0iscretion of the i!irector 
he conveven in fee sirsple to the railro11.d, utility 
or cornor11.tion for which it 1,•as 11cquired. ~;,,ir 
com,ev<'!nce shall he nrenarer J--,v the attorney 
general an~ eYecuted hv the qovernor and hear the 
oreat seal of the st~te of 0~io. 

* * * * * * * * * 
Chanters 5Sr.l., ~503., 5505., 5511., 5511., 

5515., 5517., !'-51"., 5521., 5523., 5525., 55?.7., 
~529., 5511., and 5531. of the "evise~ ro~e ~o 
not nrohihit the fec1er.al C"Overnl"ent, or any inf1i·· 
vir1ual or corr,oration, from contrinuting a r.or·
tion of the cost of the estaM.ishl"'.ent, construc
tion, reconst:ruction, relocatinCJ, "'i~eninq, re
surfacinq, ~Aintenance, and rerair. of said high
l"iWS. 

* * * * * * * * * 
It i,rill be noter'! that the ahove langua~m P,mrP-~sly c'luthorizes 

the nurchase or a,.,pronriatiC'ln of nronerty •: in connection with 
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i"'nrove...,Fmts •,,•her.P.in the nePartJl'lent is ohlicp1terl to acouirP. 
lana.s under agree"'ents with • • *;,, * • • nuhlic cornor.ation * • • 
for the readj~st~P.nt nr. relocation of their facilitie~ • • •, 
I i'l.gree Mith vour. concltlsion that this lan~uage ~ir.ectlv autho
rizes t._,.P. tvre of aaree• ent 1:mn acc,uisition in anestion. "'he 
lan(!uag~ hl'!inn un.=tr·1hiquou!1, tT1ere is no neea for ,,,,. to construe 
it. :ee <:"tatP. e~ rel. P.;,.llace v. ritv of ""lina, ?" "'"'in ~t. 
~cl 11'10 (1"7?.), 

* • 

rf ,,our rrnestion ahout the ··,;,,lir'!itv of~.". r-5n1.u il'l 
inten 1'e,, all'lo to ~uestion its constitutionalitv, l")lP.c1.se he 
c1nvisen t,~t ,.,vself an"' ,..,, nretecessors have tratitionr1Jlv r1e
clin""~ to <"ecic'le sue), an iss1.1e, 11ince it is the rirE>roqat1,,e of 
the court I'!, "-r->e, e, o, , Ori inion •in. 73-0 R3, ""'inions of t."lE> 
11.ttornev r,eneral for. l'l73i nrinion ·,,.,, '.Hi"·"·, "'"'inions of t',.e 
•,ttornev Gent>r.al for 1"54., 1·m,,ever, r can SE'e no nl;111~ihle 
hasis for a c'1rlllengP. to the constit11tionalit~, of ~.". liSOl.11, 
as apnlier1. in this fact situation. '.1'he e~rpentiturf' anc1 an
nrorriation, if i'l.nv, 'l'•ill clearlv lie for a "uhl.iC' n11rnos€', 

Please note further that if title to the lanr1 ir,: tal:P.n 
in the nane of the state, the conveyance to the citv ''shall 
he nrepare<'l hy the attornev qener.al anc executec" hv t~e r<over.nor. 
an<" bear the great seal of the state of nhio. 'l'his convevc1nce 
uould provide arM.i tional for'"al apnroval of the transaction 1--v 
this office. 

In specific answ(!r to vonr nuestion, it is ry oninion i\n~ 
you are so ac1.visecl, that the J"ler,art'l"'ent of "'rans!"'ort:ation is 
authorizeA hy ~.c. ssrn.11 to a<'ree with the ~itv of r1evelanr1 
to exchange, for land needec, for the right of Nay of !nterstate 
90, lanc1 needed by the city for e:-rnansion of a Nilter treatr-ent 
facilitv, i·1hich land the ner>artJ11ent nay acguire hy nurchase or 
annropriation. 
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