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Annual Report of the Attorney General of Ohio 
for the Year 19m. 

Corx:\lln:s, Omo. January r. 19T1. 

HoxoR.\BLE JcDsox l-1.\R~IOx, Gm·cnior of 01,io: 

DE.\R Srn :-I submit herewith the annual report of the Attorney 
General for the calendar year t9ro. Immediately following this intro
ductory note will be found· the Attorney General's preliminary report 
submitted to you under date of December 29, 1910, covering the time 
from December l 5, 1909. to December 15, 1910, and which contains: 

First. A review of the more important work of the department 
for the year beginning December I 5, 1909. and ending December 15, 
19 co. with some recommendations suggested by our experience in the 
-conduct of the work of this department throughout that period. 

Second. A statement as to the actions and prosecutions pending or 
disposed of during that period. 

Third. A general statement of all collections and disbursements 
for the period covered by that report from December 15. 1909, to De-
1::ember 15, 1910, and, 

Fourth. A general statement as to the official opinions rendered 
·during such period. 

It has been customary in the past for the Attorney General in his 
annual printed report to insert an introductory general statement of 
the work in the department during the year covered by the report and 
this preliminary report. above mentirmecl. suhmittecl to you under elate 
of December 29, 1909. is inserted in this printed volume for the year 
19 w as such general statement for that year down to December I 5th 
thereof. 

X o cases in litigation were disposed of nor, with one exception, 
were any begun calling for special mention during the month of De
-cember 19ro. nor during that time was there any other work in the 
department requiring particular comment in this preface. The one case 
which has been instituted as above referred to since December r5, 19ro, 
is mentioned in the preliminary report immediately following herein, and 
it may be stated that the principal work of the department since that 
date has been to so arrange the work of the department in such manner 

(.j) 
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as that it may be properly turned over to my successor whose term will 
begin on January 9, 19II. 

This volume of printed report for the year 1910 contains: 

First. A general review of the more important work of the de
partment fo.r the year 1910 with recommendations suggested by exper
ience in the conduct of that work as found in the preliminary report 
above referred to. 

Second. A list of all actions and prosecutions brought, pending or 
disposed of during the year, with a statement of the respective courts 
in which the litigation is being or was conducted. 

Third. A detailed statement of the collections and disbursements 
by the department for the year, and, 

Fourth. All official opinions rendered during the year. 

In submitting my report for the year 1909, we were of the opinion 
in the department that the work of that year was perhaps as great in 
amount and difficulty as would ever be encountered in subsequent years, 
but the work of the past year has been greater in volume and more 
intricate and difficult in nature than for _the year 1909. In the prefatory 
note to my last report in commenting upon the amount and nature of 
the work performed, I made the following observation with respect to 
the assistants, special counsel and others employed in the department: 

"And in making this statement I feel it my duty to here expressly 
give credit to each of the persons who have been associated with me 
in the performance of that work. I am pleased to say that without ex
ception the assistants, special counsel, the chief clerk, stenographers 
and other persons connected with the department have, at all times. 
evidenced but one desire or purpose, viz., entire faithfulness to the work, 
and each of them has intelligently and with dispatch performed his or 
her part in the work of the year. There has been no instance of any 
reluctance or hesitancy on the part of any of them at any time to, 
willingly perform to the very best of his Qr her ability any work as
signed, nor has there been, so far as I have been able to discern, any 
other than the closest of friendship and good will among the respective 
members of the department. I do not mean to c_onvey the impression 
that no errors have been committed nor that from the experiences of 
the year instances could not be named wherein improvement on certain 
particular work might not be made, but I do feel justified in saying 
that their work collectively and individually has been performed with 
complete fidelity and with ability far above the average." 

\Vhat was said of the work of my helpers for that year, as quoted 
above, is equally true and applicable of their assistance given during the 
year 1910, and I am more than gratified to say that because of their exper
ience through another year their work has been more efficient than there
tofore, and the same spirit of not only a willingness but of an earnest 
desire to faithfully and intelligently perform every duty which came to 
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hand has characterized the conduct and wurk of each a111l every memuer 
in the department during the year. This testimonial to their work is 
no more than they justly deserve, and I should fall short of what I feel 
to be my duty at this time should I fail to give expression here in their 
behalf in terms less commendatory. 

Respectfully submitted, 

u. G. DEN:\IA:N", 

Attorney General. 



Department of Attorney General. 

PRELDIIXARY REPORT. 

Cou;;\fBl:s, 0nm, December 29th, 1910. 

HoxoR.\DLE Jcosox H.\R;\fOX, Go·,·crnor of Ohio: 

Sm :-I submit herewith a report of the Attorney General for the 
·period beginning December 15th, 1909. and ending December 15th, 1910. 

This report is similar in character and scope to the report submitted 
to you from this department under date of December 29th, 1909, cov
ering the period from January rst, 1909, to December 15th of that year, 
and will contain, 

First: A review of the more important work of the department for 
the year beginning December 15, 1909, and ending December 15, 1910, 
with recommendations suggested by our experience in the conduct of the 
work of this department throughout that period. 

Second: A statement as to the actions and prosecutions brought, 
pending or disposed of during that period. In the printed report here
after to follow a complete list of all such actions, except those in magis
trates' courts will be given under their respective titles, and the courts 
in which they were or are pending respectively. 

Third: A statment of all collections and disbursements for the 
period covered by this report, and, 

Fourth: A statement as to the official opinions rendered <luring 
such period. 

I 

D.IPORTA~T WORK OF THE YEAR. 

(a) ORG.\XIZATIOX OF THE DEPARTMEXT: The organizc1.tion of the 
assistants, special counsel and other employes, and the assignment to 
them respectively of the work of the department have been maintained 
through the past year in conformity to the plan outlined in my last report. 
The assistants, special counsel and other employes who give their whole 
time to the work of the department in the Capitol are the same as at 
the time of the last report with the exception of ~Ir. J us_tice Wilson, 
then second special counsel in the department. resigned his position on 
X ovember I 5th of this year. At the time of the last report the office 
force was as follows : 

(9) 



AXXlT.~L REPORT 

U. G. Denman ....................................... Attorney General 
\V. H. ::\filler .......................... First Assistant Attorney General 
John A. Alburn ................... Second Assistant Attorney General 
F. H. Kirtley .............................................. Chief Clerk 
Freeman T. Eagleson ............................. First Special Counsel 
Justice \\Tilson .................................. Second Special Counsel 
Clarence D. Laylin ............................... Third Special Counsel 
S. L. !llc::\Iillan ................................. Fourth Special Counsel 
R. A. McCann ........................................ Willis Tax Clerk 
Clara K. Carey ........................................... Stenographer 
Agnes G. Mc'.\1illan ....................................... Stenographer 
Luella P. Chase .......................................... Stenographer 
Edwin T. Stowe ............................................. ::\fessenger 
Jack Gantz ..................................................... Janitor 

In order that he might devote his time to his personal inter
ests in other lines of business, which at the time imperatively demanded 
his attention. ::\Jr. \i\Tilson was compelled to resign his position here, to 
the great regret of myself and each member of this department. Cpon 
Mr. Wilson's retirement, :\Ir. John A. Alburn, then second assistant 
attorney general was appointed second special counsel to fill the vacancy; 
l\fr. Clarence D. Laylin, then third special counsel, was appointed second 
assistant attorney general; :\Ir. F. H. Kirtley, then chief clerk, was ap
pointed third special counsel and :Mr. Henry vV. Cherrington was ap
pointed chief clerk. 

The personnel of the department each giving his or her whole time· 
to the work thereof is now as follows : 

U. G. Denman ....................................... Attorney General 
W. H. Miller .......................... First Assistant Attorney General 
Clarence D. Laylin .................. Second Assistant Attorney General 
Henry W. Cherrington ...................................... Chief Clerk 
Freeman T. Eagleson ............................. First Special Counsel 
John A. Alburn ................................ Second Special Counsel 
F. H. Kirtley .................................... Third Special Counsel 
S. L. Mcl\·lillan .............. , ................ , . Fourth Special Counsel 
R. A. McCann .............. , ........................ , Willis Tax Clerk 
Clara K. Carey .......................... , ................ Stenographer 
Agnes G. l\Ic}\fillan ....................................... Stenographer 
Luella P. Chase ........................ , ................. Stenographer 
Edwin T. Stowe ............................................. l\Iessenger 
Jack Gantz ..................................................... Janitor 

Certain work is assigned to each lawyer in the department. and 
under that assignment each of them is designated as the legal adviser in 
every respect to certain departments of state, boards and officers. His 
work is to give such oral advice as may be asked for by the head of any 
department so assigned to him, or any officer or employe therein upon 
call by such officer or employe at this department. He is to prepare 
all written opinions requested by any department, board or officer to 
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whom he is thus assigned as the legal ac!Yiser, and he is to prepare and 
try all law suits affecting the respective clepartments to which he is so 
assigned. In other words, he is the lawyer in every respect for each of 
the departments, boards or officers thus apportioned to him. 

\\'hen an assistant or special counsel other than the first assistant 
writes an opinion upon any subject affecting any department, such 
opinion goes first to the first assistant attorney general for his criticism 
or approval. \Vhen the opinion is finally drafted so as to meet the 
approval of the first assistant he marks it "approved" and lays it upon 
the desk of the Attorney General for signature, change or revision. If 
the Attorney General agrees with the opinion as thus approved it is signed 
by him personally and sent forward, but if he does not agree with it, 
it is then reconsidered among the lawyer writing it, the first assistant 
attorney general and the Attorney General, and it is finally forwarded 
after being re-written to meet the vie,vs of the Attorney General if such 
re-wntmg is necessary. All opinions go out over the personal •signature 
of the Attorney General, except that in case he is absent from the Cap
itol they are signed personally by his first assistant. 

The assignment of the work of the department is shown by the· 
names of the respective lawyers therein with the names of the depart
ments, boards and officers assigned to each set opposite their respective 
names as follows : 

U. G. Denman: Governor. 
:.Iunicipal affairs, including work of :\Ir. Joseph Tracey 

thereon in the Department of Uniform .\ccounting. 
Executive management of the office in all its depart

ments, including inspection, revision and signing of 
all opinions from the department. 

W. H. :.filler: Prosecuting attorneys in county affairs including mat
ters relating to the Bureau of Uniform Account
ing under :\Ir. Peckinpaugh. 

State institutions. 
Auditor of State. 
Fish and Game Commission, including employment of 

attorneys therefor. 
State Fire :.farshal, including employment of attorney, 

therefor. 
Special cases to he assigned 

Clarence D. Laylip: Tax Commission. 
Secretary of State. 
:\ledical Board. 
Pharmacy Board. 
Dental Board. 
Adjutant General. 
Special cases to be assigned. 
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:Freeman T. Eagleson: Railroad Commission. 
Superintendent of Banks. 
State Board of Health. 
:\latters relating to taxation. 
Treasurer of State. 
Board of Accountancy. 
Special cases assigned. 

* * * 

John A. Album: Insurance Department. 
Board of Public Works. 
School Commissioner. 
Township and school district affairs. 
State Board of Agriculture. 
Highway Commissioner. 
Special cases to be assigned. 

* * * 
:F. H. Kirtley: Dairy and Food Department. 

Inspector vVorkshops and Factories. 
Oil Inspector. 
Labor Commissioner. 
Mine Inspector. 
Special cases to be assigned. 

Henry· W. Cherrington: Chief Clerk. 
Jt!stices of the Peace. 
Public Printer. 
State Board of Charities. 
Inspector of Stationary Engineers. 
State Board of Embalming Examiners. 
Bureau of Vital Statistics. 
Special cases to be assigned. 

* * * 

:Seth L. McMillan: Willis Tax Collections. 
Excise Tax Collections. 
All other collections. 
Special cases to be assigned. 

Following each assignment or re-assignment of the work of the 
·department in the manner above indicated. a copy thereof is given to 
each lawyer mentioned and a letter is written to !he head of each de
partment and to each board or officer notifying them of the name of 
1he assistant or special counsel who has been assigned as legal adviser 
-from this department in the following form: 

"DBR Sm: - Feeling that it may systematize the work of the 
Department of the Attorney General and secure prompt and efficient 
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service in the various departments of state, the Loards and officers of 
the same, certain work has heen assigned to l'ach of the assistants and 
special counsel in this office, and I accordingly have assigncd ).lr. 
. . . . . . . . . . . . . . to act as the legal adviser to your department and the 
officers thereof. It will be your privilege to call on him for opinions 
respecting any legal matter affecting your department, and it will be his 
duty to have charge of and conduct any litigation in which the same 
may be interested. In other words, he is assigned to your department 
as its lawyer in all respects in which the state, through your depart
ment, may be interested, and I desire that you feel free to call upon him 
at any time for any legal sen-ices required. 

Very truly yours, 
L'. G. DEX~l.\X, 

,-J ttorney Ge11cral." 

There are many cases in litigation in the department which do not 
naturally fall within any particular department of state, ancl all such 
cases have been assigned to some one assistant or special counsel who 
is in principal charge of the case, assisted in cases of importance ancl 
difficulty by some other lawyer in the department, or some special coun
sel retained outside of the department. The policy of all litigation and 
the work of the department in general is directed and done under the 
supervision of the Attorney General. 

The \Villis Tax Clerk is a stenographer and does the stenographic 
work of the collection department. 

The chief clerk keeps a docket record of all the cases handled by 
the department in any and all courts of record and a docket or report
sheet record of the cases in magistrates' courts. In keeping this docket 
record he is assisted by the messenger, who, in addition to such assist
ance, does tlie letter, brief and pleading press copying, forwards all 
mail and performs the general messenger work of the Jepartment. 

Under the assignment, the chief clerk opens all mail, except that 
which is marked personal to any member of the department coming into 
the office, and each letter or piece of correspondence is by him placed 
upon the desk of the lawyer in the department acting as legal adviser 
in the matter to which the corre,;pondence relates. It is the duty of 
·such lawyer to then give prompt attention to such letter or piece of cor
respondence, laying the latter with the reply thereto upon the de-;k of 
the Attorney General for 5ignature. 

The books of account of the department are still kept by ~Ir. Laylin 
under a system devised by him, with the approval of the Bureau of 
Inspection and Supervision of Public Offices and showing dates and 
amounts of appropriations made available for expenses of the depart
ment; and the system also shows the date, amount and to whom paid of 
all moneys disbursed by the department and the fund or appropriation 
from which the disbursement is made. 

\Vith the exception of two or three dollars m money kept on hand 
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in the office at all times from our contingent fund for the purpose of 
paying occasional express package charges, or the purchase of some small 
.article which must be had at once, and cannot be procured from the 

. Secretary of State, this department handles no cash. 
The records of collections in the collection department are kept by 

the \\Tillis Tax Clerk under a system approved by the Bureau of Inspec
tion and supervision of pt1blic offices. The moneys collected through 
the collection department in any wise are required to be paid by check, 
draft or money order made payable to the Treasurer of State. These 
:are required to be sent to this department in order that a record of the 
.same may be made in each case showing date, amount and from whom 
and for what purpose received. After such record is made the check, 
draft or money order is immediately turned to the Treasurer of State 
through the department of the Auditor of State and a receipt for each 
·amount as evidenced by the check, draft or money order is taken for 
the same from the Treasurer of State. Reports of all collections are 
made to the respective department of state for which the particular 
•collection is made in order that such department may make the proper 
records on their books of the elate and amount of the collection and the 
·source from and the purpose for which such collection is made. 

The offices or official positions created and fixed by law in the 
-department of the Attorney General are the 

Attorney General, 
First Assistant Attorney General, 
Second Assistant Attorney General, 
Two stenographers, 
Chief Clerk, and 
Messenger, 

:and the salary for each of these offices or pos1ttons is fixed by statute 
at an annual salary. Appropriations are, of course, made by the general 
:assembly to pay these salaries and further appropriations are made by 
the general assembly to the Attorney General to defray the expenses 
of special counsel who give their whole time here in the department or 
·other special counsel required to do work at other points in the state, 
.and to pay the expense of other stenographic work, clerks or other 
·employes necessary to do the work of the department. 

The salary list of the persons constituting the office force giving 
their whole time in the department to the work thereof during the year 
1:909 was as follows: 

Attorney General ........................................ . $6,500 00 
First Assistant Attorney General. ......................... . 4,000 00 
Second Assistant Attorney General ....................... . 2,500 00 
One Special Counsel ..................................... . 3,600 00 
•One Special Counsel ..................................... . 2,800 00 
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One Special Counsel. .................................... . l,KIIII 1111 

One Special Counsc:I ..................................... . ] ,,;011 1)11 

Chief Clerk ............................................. . 1,.;1111 1111 

Two Stenographers, by statute, each ~121111.1111 ...••......... 2,41111 011 

One Special Stenographer, from appropriation therefor ... . !lliO 1111 

One \\'illis Tax Clerk. from appropriation therefor ....... . 900 00 
:\Iessenger and :\failing Clerk ............................ . GOO IJO 
One Janitor, from appropriation therefor. ................ . 420 00 

Total ............................................... . $29,480 00 

The salary list of such persons for the year r9ro is as follows: 

Attorney General ........................................ . $6,500 00 
First Assistant Attorney General .......................... . 4,000 00 
Second Assistant Attorney General ........................ , 2,500 00 
First Special Counsel ..................................... . 3,600 00 
Second Special Counsel .................................. . 3,000 00 
Third Special Counsel .................................... . 2,000 00 
Fourth Special Counsel. ................................. . 1,600 00 
Chief Clerk ............................................. . 1,500 00 
Two Stenographers, by statute, each $1200.00 ............. . 2,400 00 
·One Special Stenographer, from appropriation therefor ... . 960 00 
One \Villis Tax Clerk, from appropriation therefor ....... ~. 1,080 00 
:\Iessenger by statute ..................................... . 600 00 
One Janitor, from appropriation therefor ................. . 4!JO 00 

Total ............................................... . $30,230 00 

The plan adopted under which each lawyer in the office is assigned 
to do all the legal work of certain state departments, officers and boards 
has fully justified what was contemplated for it in the matter of ex
pense, and it has fully met our expectation in the matter of efficiency 
and dispatch with which the work has been clone. The slight increase in 
compensation which was given to the three special counsel and the Willis 
Tax Clerk for the year r9ro I believe was fully justified and merited 
because of the character ancl amount of work which these men were 
doing. The increase in salary was not given because their work was 
more meritorious than that of other members of the department but 
simply because, in my opinion, the work which they were doing, and 
which they dicl in the faithful and efficient manner they respectively 
carried it on, should command the pay given them for r9ro or at any 
other time. In other words, I believe that the salary list, as above set 
out for the year r9ro affords a compensation fair and reasonable both 
to the officer or employe ancl to the state for the work required to be 
done in this department by persons giving their whole time in the re
spective positions above mentioned. It would be difficult indeed for me 
to say that any assistant, special counsel or other employe now in the 
<lepartment has clone or is doing his or her particular work assigned in 
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his or her position more acceptably than another member of the depart
ment because each of them has performed his or her work with high 
efficiency and in a manner entirely satisfactory to me, and I do not now 
recall an instance in which I felt better service might have b~en given 
under all the circumstances. 

(b) INVENTORY. Shortly after coming to this department an in
ventory was ordered of all the property then in the department, and 
the same was thereupon taken and placed on file in this office, and an
other inventory is now being taken for the purpose of turning the same 
to my successor. 

(c) REMODELIN'G OF THE OFFICE. At the session of the general 
assembly of this year provision was made by that body to the State Board 
of Charities for office room in an office building outside of the Capitol, 
and the two rooms adjoining the offices of the Attorney General, as 
they then existed, were turned to this department. These rooms were 
re-decorated and the department offices are now reasonably sufficient 
in space and are admirably aclapteJ to the work of the department. 

(cl) OFFICE RECORDS ,\,';D FrLES. The docket records and files of 
all pleadings, correspondence atd other papers are still kept and handled 
in the same manner as described in my report for the year 1909, and the 
system has proven to be highly satisfactory,. complete and convenient. 

( e) LIBRARY. The library of the department has been added to 
at small expense under appropriation made at the last session of the 
General Assembly so that in its present state we have in this department 
a good working library, reasonably sufficient to meet the ordinary de
mands of the office. It is so selected as that it may be kept up to elate at 
a very small annual expense. 

(f) BLANK FOR:\lS OF AFFID.\VITS FOR PROSECUTIOXS, .\XD :sfETH-
0DS OF PROSECCTIOi\' IX :sL\GISTR.\TEs' CmJRTS. On page 16 of my last 
annual report the following observation is made on this subject: 

''This department, from its experience in the prosecution of 
criminal cases in magistrate's courts, has found that much time and 
expense might be saved by the preparation here of blank forms of 
affidavits for the various prosecutions which are conducted from time 
to time in the departments of \Vorkshops and Factories. Agriculture. 
Fish and Game, Dairy and Food, and through the :\Iedical, Dental 
and Pharmacy boards of examination and registration. \Ve, accord
ingly, have prepared such blank forms of affidavits for the various 
offenses defined under the laws governing these respective boards and 
departments. These affidavits are prepared in such a way as nearly 
as may be so that the inspector may, by using the proper affidavit. fill 
out the blanks thereof with but little opportunity for error in drawing 
the affidavit. The results have been gratifying from the fact that from 
among 564 prosecutions handled under the direction of the department 
this year up to December 1st. not more than ten or tweh·e have been 
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held defective, and these prosecutions han'. heen almost uni\·ersally suc
cessful, pleas of guilty having heen entered in more than a majority 
of them." 

Our experience during the past year in the:-e pro,;ecutions has dem
on~trated the efficiency of this plan as to the departments above men
tioned. At the last session of the general assembly a .:\lining Code was 
adopted. regulating the department of the Inspector of .:\lines. .:\Iany 
offenses are defined in this code. and it is our belief that in the futur, 
this department may be called upon to conduct numerous prosecution,, 
under this law. nlank forms of affidavits shoulcl be prepard for this 
department in the same manner so far as practicable as has been pursued 
with the other departments. In the matter of conducting these cases 
we have found. after some varied experiences therein, that the be..-;t plan 
to be followed is to require the in,pector, deputy or other officer or 
employe of any of these departments on filing an affidavit. and thereby 
instituting a prosecution. to immediately send a written report to thi; 
department giving the title of the case. the magistrate before whom 
the same is instituted and the time when the same will be for trial. 
On the date of trial the inspector or deputy i-; require:! to be present 
before the magistrate for the purpose of ascertaining whether the de
fendant will enter a plea of "guilty" or ''not guilty... If a plea of 
"guilty" is entered, and this is done in a very great majority of the 
cases. it is. of course, then unnecessary for this department to send a 
lawyer from this office or retain a special cmm,;el to con:luct the prose
cutioi1. If a plea of "not guilty"_ is entered the deputy then ask,; a 
continuance to a day certain for trial and immediately notif~es this de
partment so that we may he advised of the evidence. or direct a fur
ther collection of evidence. ancl otherwise make preparation for the 
trial on the clay set. On that clay a lawyer from this department, or a 
local special counsel is present to conduct the prosecution. 

( g) (;EXER.\L RE\'IEW OF CERT.\IX T,ITI(;_\TIOX, PROSECCTIOXS .\XD 

I X\"ESTic.\no:-,;s. 

First. State of Ohio ,'. [:11io11 Central Life lns11ra11cc Co. Thi-; 
case was originally brought by my predecessor in the Circuit Court of 
Hamilton County, Ohio, where the home office of the defendant company 
is located and is a suit in quo warranto to ou,;t the defcndar;t from in
crea~ing its capital stock in the amount of S--100.000, and paying for the 
~ame out of certain funds in the treasury of the company, anrl which it 
from time to time had represented as being held for the benefit of its 
policy holders. This cause was thoroughly prepared for trial under 
the present administration and during the fore part of this year was tried 
but re~ulted in a finding and judgment for the company and against the 
state. The questions inYolved are considerecl by the department of 
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insurance and by this department to be of such vital importance as to, 
without question. call for the prosecution of the case by the state to the 
supreme court. The case is now in the supreme court and the state's 
brief has been filed. The case has be~n assigned for hearing on oral 
argument for :.Iarch 17, 1911. The defendant compdny is claiming the 
right to distribute $400,000.00 or practically that amount among its 
stockholders if the decision of the supreme court shall be .in its favo·r, 
so that the cause really involves practically $800,000.00 which the state, 
\hrough the department of insurance and this department, is claiming 
,,hould be held for the benefit of participating policyholders, and that 
this money should not be divided among the stockholders of the com
pany. The cost and expense of this litigation, because of the necessity 
for retaining special counsel and taking the depositions anti testimony of 
expert witnesses on actuarial questions involved in the case has been 
heavy, al.though we are of the opinion that this cost and expense has 
been held to the minimum necessary under the cirnmEtances. 

Second. The State of Ohio,·. The Balti111orc & Ohio R.R. Co. et al. 

This case is a suit brought in quo warranto in the circuit court of 
Franklin county to oust the clefenclant railroad companies from posses
:;ion of a strip of land, formerly canal lands, about three miles in length 
ancl running from one hundred to four hundred feet in width and 
extending from the south clown into the business section of the city of 
Cleveland to the Superior street viaduct in that city. This land is of 
very great value, it being estimated to be worth from three to five mil
lion dollars, ancl upon two hearings in the circuit court of Franklin 
county, first, on the demurrer of the defendants to the information of the 
state, and second, upon the demurrer by the state to the answer of the 
defendants, the state has been successful, and these demurrers and 
hearings have gone to the merits of the cause, and the case is now being 
prepared by the defendants for the supreme court. Our judgment is 
that the state must in the encl be successful in recovering this land. 

Third. The Cit}' of Grecm:illc '<'. Demorest, ct al. 

This case was brought by the city of Greenville in the court of 
common pleas of Darke county against the members of the State Board 
of Health, and against the board of health of the state, and goes to the 
constitutionality of an act of the General Assembly known as the Bense 
act and which, speaking generally, attempts to confer power upon the 
State Board of Health to order any municipality or other political sub
division of the state to provide a source of pure water or to construct 
a sanitary sewerage system, etc;. An order was made by the State Board 
of Health and approved by the Governor and Attorney General accord
ing to the law, and thereupon the city of Greenville begun the action to 
test the constitutionality of the act. All the facts were stated in the 

https://800,000.00
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pet1t10n, and thereupon the state demurred to the pet1t1on. Later on, 
in the ·regular course of the proceeding, this department, through :\Ir. 
Eagleson, special counsel, prepared briefs am! argued the cause, with 
the result that a decision has been rendered by the court sustaining the 
law and the contentions of the state thereon in every particular. This 
case is now being prepared by the city of Greenville for the circuit court. 

Fourth. 1\'c'l,•arli Liquor cases. 

During the fore-part of this year the Dairy and Food Department 
certified to the Auditor of State the Aiken liquor tax on fifty-two ( 52) 
different pieces of property in the city of Xewark, Ohio, and the Auditor 
of State in turn ordered the same to be placed by the auditor of Licking 
county upon the tax duplicate against the respective properties where· 
the liquor was sold in violation of the Rose county local option law, Lick
ing county having theretofore voted "dry." Thereupon the respective 
owners of these properties instituted suits in the court of common pleas of 
Licking county to enjoin the collection of this tax, and the state being 
interested, this department, through :\Ir. Justice vVilson, with the pros
ecuting attorney of Licking county defended, and on the trial the court 
refused the injunctions. Thereupon error was prosecuted by the prop
erty owners to the circuit court where the state was again successful, 
and these cases are now in the supreme court of the state on prosecution 
of error by the property owners. The amount involved aggregates 
about $45,000.00. This department's brief has been filed in these cases. 

Fifth. State of Ohio v. Hocking Valley Railway Company. 

This case was instituted by the state through this clepartment in 
1903, and is a suit in quo warranto seeking to oust the <lefendant com
pany from owning and controlling the capital stock of the Toledo & 
Ohio Central Railway Company and the Kanawha & ::\Iichigan Railway 
Company from owning certain large tracts of coal lands in the state of 
Ohio, and from guaranteeing the bonds of certain coal companies. 
The cause had been argued and submitted, and was resting with the 
court for decision when the present administration of this department 
began. Thereafter the circuit court of Franklin county, in which the 
cause was instituted, handed down a decision sustaining the state in 
its contentions, and the cause was thereafter re-argued by the present 
administration at the city of Dayton, Ohio, on two questions involved 
in the case, viz., the question whether the Kanawha & ::\Iichigan Rail
way Company is a competing line with the Hocking Valley Railway 
Company, and whether the defendant the Hocking Valley Railway Com
pany was authorized under the law to guarantee the bonds of the coal 
companies. The decision was later on handed down by the same court 
pursuant to this re-hearing, and the former position taken by the court 
was adhered to, and the defendant company thereupon prosecuted error 

https://45,000.00
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to the supreme court of Ohio. where the cause is now pending with all 
briefs filed. The case was assignee\ at the last assignment day for 
argument on January 3. 1911. but on account of the serious illness of 
l\1r. C. T. Lewis, counsel for the defendant. and who re-argued these . 
questions on hearing in the circuit court. the case will be set for 
hearing the latter part of ::\larch or the first \Yeek of April, 191 r. 

Sixth. Wightman 'i'. Pc1111s_,•h•a11ia Co111pa11y. ct al. 

This cause was instituted ·in the circuit court for the Xorthern Dis
trict of Ohio, Eastern Division. at Cleyelancl against the Pennsyl\'ania 
Company and the trustees of the Cleveland State Hospital to recover pos
session of the land on which the hospital is located and of the lands or 
grounds in connection therewith and owned by the State of Ohio. 
Proper defense, as we believe, has been made in this case for the ~tate 
through this department, with the result that the late J mlge Tayler 
decided the cause in favor of the state and dismissed the action, and the 
plaintiffs below are now prosecuting error to the circuit court of appeals. 

Seventh. The State of Ohio'<'. Jfia111i & Eric Canal Transportation 
Company. 

This suit was instituted by the state through this department in quo 
warranto against the defendant for the purpose of ousting the defendant 
from its occupancy of the berme bank of the ::\Iiami & Erie canal be
tween the cities of Dayton and Cincinnati. This company constructed 
on this location what is commonly known as the "Electric ::\Jule." an 
electric railway originally designed to propel boats upon the canal by 
electricity through electric motors operated upon a regular railway track 
constructed on the berme bank of the canal. ::\Iany hearings on motions 
and demurrers have been had in the circuit court of Franklin county, 
Ohio, where this cause was instituted, on the petition or information of 
the state, and much of this was clone prior to the present administration 
of this department. This administration filed a supplemental petition or 
information in quo warranto. and thereupon the defendant answered, 
showing cause why it should not be ousted. To this answer we de
murred and briefed the cause most thoroughly, but upon hearing thereof 
before the circuit court, the ruling of the court was handed clown against 
the state, and we are now prosecuting the case on error to the supreme 
court of the state. The record in the case is now in process of printing. 

In the course of this litigation we have come to the conclusion that 
the coming session of the general assembly should pass an act repealing 
the act under which the privilege to construct this equipment was 
grantee\, and the act should also contain an express declaration of for
feiture of the privilege which was granted by the state pursuant to the 
act. It seems clear to us that the defendant has forfeited all its rights. 
under the contract, and that it should be ousted from this property. 
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Eighth. State of O/zio ,·. JJcKi1111011, ct al ( T,,·o cases.) 

State of Olzio ,'. Ca111cro11, ct al ( T,,•o Cases). 

These cases were brought in the early part of the present year for 
the recovery in each case upon the bon:I of the defendants :\IcKinnon 
and Cameron, each of whom was a former state treasurer of t'.1e state. 
The !--Uits are prosecuted against these principals an-I their sureties, and 
are for the recovery of interest allege.I to have been collected by these 
principals and converted to their own use upon deposits of state funds 
in \'arious banks throughout the state. The suits were brought in the 
court of common pleas of Franklin county and are now pending. \'ar
ious motions and demurrers have been filed by the defendants. and argu
ments thereon have been had with the result that the court in each case 
has sustained the petition of the state upon one set of demurrers. and 
they have now been submitted to the cmrt upon demurrers g Jing to 
other questions as claimed by the defendants than the questions in
volved in the arguments of the first demurrers. The court has not as 
yet handed clown its decision on the second demurrers. 

Xinth. N c,('ark Ly11chi11g. 

At about 10 o'clock on the evening of the 8th clay of July, 19IO, 

at the city of Xewark. Ohio, one Carl Etherington was lynched by a 
mob of Xewark people and persons from other places. Ethering
ton was engaged as a "dry" detective in raiding places where 
intoxicating liquors were being sold in the city of X ewark contrary to 
the Rose county local option law. The raid on these places was begun 
about IO o'clock A. :\I. of that clay by about twenty of such detectives 
and was continued until about 12 :30 P. :\I. when Etherington attempted 
to escape the mob which had then formed and was endeavoring to 
capture him for the purpose of doing him bodily injury. Ile had Loarcled 
a street car bound for the western limits of the city and a number of the 
members of the n1ob followed him to a point near a base-ball ground 
and a public park at the outskirts of the city. At this point he left the 
city street railway car and attemptecl to board an interurban car bound 
for the city of Columbus. but was hy the mob prevented from boarding 
the interurban car. He was by some member of the mob pulled or 
knocked off the rear step of the interurban car and he then started to 
flee from the crowd that followed him. and after a short run to a point 
near the entrance to Regal park he was overtaken by a man by the 
name of Howard. a saloon-keeper. who began to beat him over the 
head ancl otherwise punish him while the other members of the crowd 
were approaching to assist Howard. Just as these other parties came 
near to Howard and Etherington. Etherington. after repeated warnings 
to Howard to cease beating him. shot Howard, and he later died at 
about 8 o'clock that evenmg. Thereupon a mob immediately formed 
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again and went to the county jail in the city of Xewark, and after 
working for one and a half hours the mob battered down the doors of 
the jail and proceeded to the upper story thereof where Etherington was 
confined in his cell, broke open the cell, took him from the jail and most 
brutally beat him all the way to the corner of Second street and the 
south side of the court house square where they hanged him to a tele
phone or telegraph pole until he was dead. 

This brutal affair took place just across the street from the county 
court house of Licking county. Etherington was about 23 years old 
and a fine specimen of physical manhood, and it is said that he was, in 
fact, a rather exemplary young man. I shall not take the time, and it 
perhaps would not be proper at this time, to minutely describe the 
manner in which the mob handled this young man in the afternoon at 
the park, nor from the time he was taken from his cell, dragged clown 
the stairs of the jail, out into the street and pulled along two squares of 
the town to the place where he was hanged. It is sufficient to say here 
that perhaps there has never been a case in history where a human 
being was much more brutally treated by his fellow human beings than 
was this young man. The only treatment which comes to my mine\, and 
which would have perhaps been more brutal, if that were possible, 
woulcl have been a slow burning at the stake. 

The conduct of the county and municipal authorities of Licking 
county and the city of N" ewark are matters of history and I shall not 
repeat them here. It must be said, however, that it seemed imperative 
at the time that the state, through the Governor and this department, 
act quickly and thoroughly punish the participants in this awful trans
action if justice were to be clone. The Governor ancl Attorney Ge,1eral 
made a hasty investigation of the affair through the two days followmg 
the lynching,. Saturday ancl Sunday, and on ::\[onclay the Governor 
authorized me as Attorney General to proceed to an investigation of the 
affair and a prosecution of the persons guilty of the crimes perpetrated 
therein. Thi~ authority ancl direction were promptly exercised ancl 
carried out by this department through the ~-\ttorney General and the 
first assistant, ::\[ r. ·vv. H. ::\Iiller. with the result that a special grand 
jury was empaneled and sixty-five (65) indictments were thereupon 
returned against persons implicated in the lynching and the riots which 
led up thereto. Twenty-five ( 25) of these indictments are for first 
degree murder ancl the remainder are for riot and assanlt an:l battery. 
Some of the indictments for assault and battery are based upon facts 
which took place about the middle of the clay preceding the lynching at 
night, and of these fourteen ( 14) convictions, or pleas of guilty for 
assault and battery have been had, and the parties are undergoing the 
punishment imposed by the court pursuant thereto. One \Vatha has 
been tried for murder in the first degree, the jury finding him guilty 



of manslaughter. it appearing upon the trial th:i.t thi, ,lefrndant par
ticipated or took a part in the eve:1b leading up to the lynching a~ fol
lows: I le went with the mob to the corner of the jail yard where he 
mounted a large stone on the si(le of the street ancl made a short speech, 
urging the moh to break clown the doors of the jail ancl take Etherington 
out and hang him and tlrns avenge the death of Howard. After he fin
ished his speech. the testimony was to the effect that he left the crowd 
and w~nt to his home and remained there the re:;t of the night. taking 
no part in the breaking down of the doors or the lynching of Etherington 
thereafter. \\'atha was promptly sentenced by the court to imprison
ment in the Ohio Penitentiary at Columbus. Ohio, for twenty ( 20) years 
and he is now serving under that sentence. 

The second case on an indictment for murder in the first degree has 
been set for January 17th, 1911. This case should be tried. and so ~houlrl 
all the others, no matter what the cost orexpense may be to the state. 
This affair has been and is a disgrace to the State of Ohio an<l to 
Licking county that cannot be wiped out or atoned for short of the 
exertion by the state of its every resource to bring all of these guilty 
parties to a punishment commensurate ,,·ith the awful crime they com
mitted on this young man and against the peace and dignity of this 
commonwealth. 

Tenth. Co!111llb11s Street Car Riots. 

During the last summer a strike occurred among the employes of 
the CJlmnbus Railway and Light Company and rlnring the progress of 
the strike much rioting took place, property wa, destroyed an:! 1i1any 
persons were injured. Some of these per!-'ons died and others were 
subject to considerable suffering. The ( ;m•ernor clirectecl the . \ ttorney 
General to inve,tigat-c these riots and to prosecute persons guilty of the 
same. This ,vork was entered upon ,vith the re,;ult that ~, cc,n,iderable 
number of indictments have been returned against persons for rioting. 
as~ault and battery and other similar offen,es. S<,me of the,e cases 
have been tried and convictions had as appears by the reC'lnl 0 1Jf the 
court of common pleas of Franklin county. O!iio. 

Eleventh. fo,·estigatio11 of ,·ario11s dc{'art1llc11ts of State by lcgis
lati,·c co1111llittec a11d this dcparf/llCllf. 

Early in the last session of the general 2.~sembly. in fact. I believe 
in the first week thereof, a senate joint resolution by :.fr. Beatty wa~ 
adopted hy the general assembly. providing for the appointment of z 
bi-partisan committee to c,m~ist of two members of the senate. whc: 
should be appointee! hy the president of th~ sen.1te, and two 1nemhen 
of the house to be appointed by the speaker <,f the house for the purposr 
of making an investigation of the affairs of yari1Jus department,:; of tJ,,, 

state gov~rnment. This resolution gave the committee to l:e appllintP•; 
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thereunder power to subpoena witnesses anj re;:iuire the pro:luction of 
books. papers and documents pertaining to !:>Uch departments as might 
be investigated. The presiJent of tl-:e senate appointed as such com
mittee on behalf of the senate. Senators Richard Beatty, Democrat. and 
Sherman Deaton. Republican. Speaker "\Iooney aopointecl 0:1 be~ialf of 
the house of representatives, members William \V. Riddle, Republican. 
and Jeremiah vVinter,,, Democrat. The committee thereupon imme
diately organized and called upon the. Attorney General to rquest the 
assistance of this department in making the investigations. This assist
ance \\"as given from the beginning of their procee:ling;; until the encl 
as was also the assistance of the Atl'.!itor of State throug'1 the Dureau 
of Inspection and Supervision of Public Offices. The affair;; ancl book;; 
of account of various departments ,,·ere thereafter· investigate .I during 
the session of the general assembly with the result that the committee 
made a report finding irregularitie, in the expen:liture of mcmey on 
the part of a number of officials in office prior to the present a:lmin
istration. The amounts of moneys which. in the opinion of the com
mittee. were irregularly expendecl by the~e various officials were stated 
in the report of the committee, and thereupon a number of these 
officials returned such amounts to the state treasury. The former 
officials failing or refusing to return amounts so found against them are 
:'.\Ir. Hy Davis and l\lr. \h/_ K. Rogers, each of whom formerly occupiecl 
the office of State Fire :darshal. and :'.\fark Slater. who formerly occu
pied the office of State Printer. Davis and Rogers refuse to return 
the money alleged to be due from them. claiming that the committee 
were wrong in their findings and that the money was properly expended. 
Slater is unable to make restitution, but is now serving a sentence under 
prosecution for his irregularities. 

Some time in the year 1908 the Bureau of Supervision and In
spection of Public Offices made an examination of the administration of 
the Oil Inspection Department under the administration of Hon. \V. 
L. Finley and returned findings against :-Ir. Finley to the effect that 
he had pad the expense of his official bond out of the funds of 
the state. ancl that he had irregularly expended other moneys. giving 
the manner of such irregular expenditures. amounts, etc. It had been 
the intention of this department to proceed through proper suits on the 
bonds for the collection of these moneys from "\Iessrs. Davis. Rogers, 
Slater ancl Finley, but on account of the great amount of work in the 
clepartment pressing for immediate action at all times we were unable. 
comistent with such other work. to institute these actions prior to the 
election of N"ovember of this year. Since such election we have con
cluded that since there is to be a change of administrati::m. we shoulcl 
not begin these or other actions for prosecution by my successor, and 
thus attempt to bind him to a policy with which he might not agree. 
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The only cases which have been started by thi, department since the 
election are prosecutions in magistrates' courts. which we felt might 
be determined prior to my leaving the office. and we have brought one 
other case for the recovery of penalties against a foreign corporation 
which had been doing business within Ohio for a number of years 
without having qualified under the laws as proviclecl in such cases. The 
facts in this case seem to l:e perfectly dear an:! t'.1e action was requested 
by the Secretary of State. and in such cases my opinion is there is no 
discretion in the Attorney General but to proceed un:ler the statute for 
the collection of such penalties. 

Twelfth. hznstigatio11 of rnrio11s depart111e11ts of state by the 
Attorney General and Special Counsel ffc11ry J. Booth. 

Incidental to, and as a part of the investigations con:luctec\ hy the 
Attorney General and Special Counsel, IIenry J. Uooth, on request of 
the Governor into the affairs of former treasurers, out of which the 
suits reported in paragraph Eighth arose, the Attorney General and ::\Ir. 
Booth made investigation of certain transactions in the purchase of 
supplies for the state offices in the Capitol, anc\ with the result that a 
considerable number of indictments were returnee\ against former em
ployes in the departments of the state government. viz .. ::\Ir. George 
\Voocl and ::\Ir. Harry King, an:l against various persons formerly con
nected with the Ruggles-Gale Company from which such supplies were 
purchased. The investigation before the grand jury on these matters 
was conducted by the Attorney General in connection with the prosecut
ing attorney of Franklin county. A demurrer to one of these indictments 
was interposed by ::\Ir. 'Noocl, and the court of common pleas of Franklin 
county sustained the demurrer, whereupon the prosecuting attorney of 
Franklin county prosecutec\ error to the supreme court. ancl the holcling 
of the court of common pleas was affirme:I. The work yet to be done 
on these matters is to ascertain to wh::tt extent this ruling will control 
the other indictments returnee\ at the same time. \Vere this aclminis
tration to remain in office it woulcl bP. its policy to arrive at a conclusion 
on this question, and if necessary tak~ such steps as might be requirec\ to 
reform these indictments. anc\ in connection with the prosecuting at
torney of Franklin county try the ca~e. 

Thirteenth. Sta11dard Oil Cases at Lima. 

Supplementing what was said in my last report on these cases, 
it may be said here that the titles to these cases are as follows: State of 
Ohio v. Buckeye Pipe Line Company. State of Ohio v. Solar Relining 
Company and State of Ohio v. Ohio Oil Company. Each of these is a 
suit in quo \\'arranto instituted by my preclect·~~or in office in the circuit 
court at Lima, Ohio, and each i5 for the purpose of ousting the de-
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fendant company from membership in an alleged combination or trust 
in violation of the Valentine Anti-trust act of Ohio. On a hearing o_f 
these cases during my administration the court ordered that the Standard 
Oil Company of X ew Jersey be made a party defendant in each case, 
and that it be brought into court if possible. The Standard Oil Com
pany of X ew Jersey we found had never qualified to do busine.,s in 
Ohio by filing the required statement under the law with the Secretary 
of State and therein designating an agent upon whom service of process. 
might be made nor were we able to fi•l'.! any person in this state whom 
this company held out or who held himself out as the managing agent 
in Ohio of the Standard Oil Company of Xew Jersey. All of the cap
ital stock, except five qualifying shares for directors, of each of the 
companies, The Buckeye Pipe Line Company, The Solar Refining Com
pany and The Ohio Oil Company, was and is held by the Stan:lanl Oil 
Company of Xew Jersey; and after an extensive investigation of the 
law on the subject, and after ari1encling the petition in each of the 
three cases making the Standard Oil Company of X ew Jersey a party 
defendant we concluded to endeavor to bring this last named company 
into each of these cases by treating the subsidiary company and each 
of its officers and directors as the managing agent in Ohio of the parent 
company, the Standard Oil Company of Xew Jersey. 'vVe thereupon 
caused summons to be issued upon each of the subsidiary companies as 
the managing agent in Ohio of the parent company, and we also caused 
summons to be issued for each of the officers and directors of such 
subsidiary companies as the managing agent in Ohio for the parent 
company. The Standard Oil Company of X ew Jersey immediately filecf 
motions with affidavits in each case. moving the cnurt to qtush this 
service and claiming that there wa~ no person in Ohi0 upon wiiom 
service may legally be made as the managing agent in Ohio of the 
Standard Oil Company ,of Xew Jersey. This department has fully 
briefed these questions and has endeavored to secure a hearing on these 
motions, but on account of the great amount of ,,·ork before the circuit 
court where the cases were pending that court has bee~ unable to assign 
the same for argument. The briefs are on file with the papers in this 
office and the· motions may be head at any time that an assignment 
thereof may be made. One of the judges of that court was formerly 
of counsel for one of the clefenclants, arnl this judge declines to sit in 
hearing on these motions, so that it will probably be necessary for the 
court to secure some other judge to sit in his stead. 

Fourteenth. Otha litigation. 

There is a large number of other cases in litigation now pending. 
but which I deem it unnecessary to particularly mention in this report. 
The required pleadings in the same ue all filed or will be filed \\"ithin 
rule before the encl of this administration, and the records thereof. and 
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of the cases specifically mentioned 2rc or will be properly made ttp in this 
department in ~uch manner as will show the exact statn, of the case, 
ant! from which my successor may ascertain the next step to he taken 
in them respectively. 

(h) So:1IE LEGISL\TIOX SECL'RED Ox REco:.nrnxo.\TIUX BY THE 

ATTORXEY GEXJ-:RAL DL'RIXG IIrs :\D:III:SISTR.\TIO'.\. 

I. Dcpart111e11t of Ha11ki11g. In my last report 1 recommended the 
enactment by the general assembly of a law providing for the \iquiclation 
of imolvent state banks through the s1ate department of banking. Such 
an act was passed by the last se,sion of the general as~embly and is 
proving to be a piece of salutary legislation. 

· 2. Department of lns11ra11cc. In my last report I recommenrlecl 
that similar legislation be passed as to the liquiclation of insolvent in
surance companies. ,\n act was passel\ attempting to accomplish this 
result. It was not brought to the attention of this department, however, 
before its enactment, and sine~ then we fine\ that it must be amended 
before it can be made effective, and I most urgently recommencl that 
this law be so amended as to accomplish the results it was intended to 
accomplish.. 

3. The Valentine Anti-trust Act. In pursuance of recommencla
tion from this department the general assembly at its last session passel\ 
an act amending the Valentine Anti-trust law of Ohio with reference 
to methods of procedure in the courts for the enforcement of that act. 
The act as originally drawn attemptecl to confer upon circuit courts 
jurisdiction to entertain suits for the recovery of moneys and penalties. 
This provision was. of course, against the constitution because that 
court has no power under the constitution to entertain original actions 
for the recovery of money. The amenclatory legislation above men
tioned corrects that error. This legislation also c:m fers upon courts of 
common pleas equity jurisdiction to entertain suits to enjoin the con
tinuance of violations of this law, ancl it provides that these action-.; 
may be prosecuted simultaneously with suits hroug:1t in the circuit court 
to oust the offending corporation from its charter rights or from exer
cising powers beyond its franchi~e right or in yiolation of the same. The 
amendment does not make the penalty for violation of the Yalentine 
law more severe, but, as I believe, it does make the act as it now :,tancl~ 
a piece of effective legislation by proper procl:'dure under it. 

4. Section 6969 of the Re,·ised Statutes, bci11g 110,c• sectio11s 12910 

a11d 1291 r of the General Code. In my last report I recommenclecl 
the reyision ancl amendment of section 6969 of the Revi,ecl Stat
utes of the state which attempted to make it unlawful arnl a crim
inal offense for any person holding any office of trust or profit in this 
state. either by election or appointment, or any agent, servant or em
ploye of such officer or of a b:-iarcl of such officers to become rlirectly 
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or indirectly interested in any contract for the purchase of any prop
erty. supplies or fire insurance for the use of the county, township. city. 
Yillage, hamlet, ~oard of education or public institution with which he is 
connected. In drafting this section originally, the word "not'' was 
omitted in one part of the section, and th~., omission rendered the statute 
practically of no effect. 1Jy recommendation \\"as that this omission 
should be supplied, and that the statute be made to apply to state officers, 
agents and employes as well as to all officers for political subdivisions 
of the state. This amendment was aclopte:l through the General Code 
·and is now found in sections 12910 and 12911 thereof. 

5. Department of Agriculture. The statutes creating and regulat
ing the department of agriculture, and defiuing the duties ancl powers 
of the State Board of Agriculture•. and the other officers and employes 
•of the department have been far from satisfactory, and in my last report 
I recommended a complete re-codification of the laws pertaining_ to 
these subjects. _The bill was prepared. introduced and considered by 
the general assembly, but for some reason or another it was not passed, 
·although it was advocated by the Secretary and other officers of the 
departnient of agriculture. In my judgment this clepartment will not 
be able to accomplish the good for which it is intended until these laws 
are amended and so revised as to clearly define the po\vers am! duties 
generally of the board, and with respect to the manufacture. sale and 
inspection of commercial fertilizer. This department has col!ected from 
.the yarious states their respective laws regulating similar departments 
therein. and from these statutes we believe that a law may be drafted 
that will place the agricultural department in Ohio in a better and surer 
position to do the work for which it was created. 

6. Codification and publicati911 of the statutes by the state. An
·other subject which received attention by way of recommendation from 
this department in the year 1909 was the advisability of a provision 
under which the state might publish and sell the codified statutes or 
·General Cede if the general assembly should adopt the report of the 
Codifying Commission \Yhich was in process of preparation at the time 
the last report of this department was made to the Governor in December 
·of 1909. The recommendation was made in that report that the state 
on its own account edit, index and publish the codified laws as prepared 
by the Codifying Commission, and as that report might be adopted by 
the general assembly thereafter, and that the state then sell the same at 
such figure as would enable the state to defray the expense of the Cod
ifying Commission, or such part thereof as the general assembly might 
see fit to cover by a price to be fixed for the work. A law was passed 
-at the last session of the general assembly making the attorney general the 
-codifier of the general laws 

. 
as they might be passed from time to time by 

1he general assembly, and making it the duty of the Printing Commission,
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con;;isting- of the Secretary of State..\uditor of ~tate ancl the .-\ttonwy 
General to publish an edition of the c;eneral Code which ,,·as ar\opted Feb
ruary 15. 1910. as soon as possible after the acljournment of that session of 
the general assembly. Immediately after the adjournment of that ses
sion of the general assembly the Printing Commission preparecl specifi
cations for the furnishing of the material. printing. binding and cleli,·ery 
complete to the Secretary of State of IO.ooo sets, more or less, as the 
Commission might determine. of the Ceneral Code, four volumes to the 
set. The Commission then advertised for bids._ as proyic\ed by law. for 
this work and the contract thereon was afterwards let to the \\'. II. 
Anderson Company of Cincinnati. Ohio, at $3.85 per set of the General 
Code of four volumes each, as per sai:\ specifications. The work was 
completed by the contractor in the month of December according to the 
requirements of the contract an I the boob are 11,)\\' on sale by the Sec
retary of State at $+50 per set of four volumes. The statute authorizes 
the Secretary of State to sell this set of boob at not to exceed ten per 
cent over the cost under the contract price for material. printing, binding 
and delivery. 

(i) THE C\X.\LS AXD C.\X.\L L\XDS. 

The question "What shall be clone with the canals?'' has been the 
subject of long discussion in this state and it seems to have serious advo
cates on both sides. The construction of these water-ways was author
ized in the year 1825 and they were thereafter constructed, and for 
many years operated under the supervision of the state. They were 
then leased by the state and thereafter for a number of years operated 
under private enterprise. During tl~e term of this leasing they were 
operated for the benefit of the private ownership. little attention being 
given to their physical betterments or maintenance, and at thl'. encl of 
the term they were returned to the state greatly out of repair, and in 
fact in a state of dilapidation rendering them almost unfit for use 
without the expenditure of large sums of money for their betterment 
and repair. From this time on until the year 1902 the question as to 
what should be the policy of the state with respect to these canals was 
one of continual debate among the people and the members of the var
ious general assemblies. During the regular session of the general 
assembly in 1902 an attempt was made to provide for the abandonment 
of these water-ways for canal purposes and to sell or lease the same, 
but this proposition failed of adoption. Two years later in the year 
1904 an act was passed by the general assembly declaring that it ~houlcl 
be the policy of the state to rebuild and muintain the canals, and an 
appropriation for that purpose was made that year, ancl appropriations 
haye been made at each succeeding session of the general assembly 
since then for the same purpose. with the exception of the last session 
of that body. \\'ithin the time from the pas~age of this act in 19O..i 
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declaring it -to be the policy of the state that these public works should 
be repaired and maintained as permanent waterways, and the year 1909, 
over one and a half million dollars have been appropriated and expended 
in the work of reconstructing and repairing the locks and other portions 
of these canals. During the year 1909 the discussion of the question 
as to their future disposition, and the future policy to be pursued rel
ative to them again became acute, with ·the result that at the last ses
sion of the general assembly there was practically no appropriation 
made for further improvements, and now even with this great amount 
of money expended ,ve are still face to face with the unsolved problem 
.as to what shall be clone with these _waterways in the future. This ques
tion, of course, must be settled by the law making body of the state, 
and I shall not venture to mak~ recommendations on that question 
because it cloes not come within the province of the department of 
the Attorney General. It is a legislative question and the will of that 
body must be carried out by the executive and administrative branch 
of the government whatever that will be. These questions were all 
before the people and the state government before I came to this de
partment as Attorney General, and my hope 1-:as been that some definite 
policy would be adopted by the general assembly and methods devised 
consummating such policy whatever it might be, and I now venture to 
express the hope that the subject will be given continued and in1 <>lli
gent attention, and that some definite comprehensive plan may be 
adopted in the near future which will finally settle the question for the 
speedy reconstruction of these waterways or for their permanent aban
donment as waterways, and if the latter be adopted that the interests 
of the state be protected by safe provision for the sale or leasing of 
these lands. As above stated, however, I make no recommendation 
because until this department shall be asked for advice upon that subject 
it clearly does not come within our province to give it voluntarily. 
The question, however, as to what shall be done with the canals, that 
is whether the reconstruction thereof shall be completed, and the policy 
of thereafter maintaining them established, is a question entirely aside 
from the ownership by the state of these properties, and that question 
is entirely aside from the question as to whether the state should know 
what property it owns in this connection, and what is the state of the 
title thereto in the commonwealth. 

Whatever policy may hereafter be adopted, it is certainly essential 
that we know what lands the state owns for canal purposes, or in con
nection therewith. The state has been involved in the past and still is 
involved in a considerable amount of litigation over the title to these 
lands, and this department in conducting that litigation has at all times 
had great difficulty in establishing these titles because of a lack of sys
tematic arrangement of records, papers and documents which bear upon 
such titles. 
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fi/'i_'cstigativ11 of Titles. Entertaining the views as expressed aLove 
a,; to the state's title tu canal lands, I immediately after coming to this 
department as Attorney General Legan an im·estigation of the records 
in the Capitol building affecting such title ancl in connection with the 
board of public works, outlinecl a plan upon which such investigation 
should proceed. This work has been carried on with as great dispatch 
as possible consistent with the other work necessary to he done in this 
department, and a short statement of the methods pursued by the state 
autho~ities in acquiring lands for the construction of the canals, the 
methods followecl in their construction and in keeping the records of 
titles to lancls, contracts for construction, etc., may he interesting, and 
at the same time helpful in shmving some of the difficulties which now 
confront us in ascertaining what lands the state still owns in this 
connection. 

Lands Acquired. •\s heretofore statecl the general assembly in 
1825 provicled for the construction of our canal system, making pro
vision for the acquirement of lands, erecting a department of public 
,vorks and, in short, giving authority for the doing of whatever might 
l:e necessary to complete the canals. L'"nder the authority thus given, 
and through procedure described in the statutes passed at that time, 
and later on, lands were acquired by the state in various ways, viz. : 

I. Lands were given to the state by the federal government 
through act of congress. C"nder this act the state was allowed to select 
these lands within certain boundaries in the State of Ohio as mentioned 
in the act. 

2. Specific tracts of land were purchased by the state for canal 
purposes by deed with accurate descriptions of the lancls so purchased. 

3. Specific tracts of land were donated to the state with accurate 
descriptions thereof. 

4. Over twenty-six thousancl acres of swamp lands were acquired 
hy the state through grants from the L'"nited States government. 

5. Certain lands were acquire<! by occupation for canal purposes 
with or without appropriation proceedings uncler the act of 23 0. L., 
page 50. 

Jfcthods of Ca11al Co11structio11 - Contracts. The canals and res
ervoirs were constructecl under contracts between the state ancl private 
individuals, each individual or association making a contract with the 
state for the construction of a certain section of canal work. These 
contracts were in writing with specifications attached, stipulating the 
width of the bed of the canal, width of the top water line, the berme 
hank and tow-path, and in many instances providing that the contractor 
should stump the Jami on either side of the canal, that is cut the timber 
rlown to the ground or near thereto on eithe:r side of the canal for a 
certain width, and in many instances cutting the timber to a width 
beyond these first cuttings on either sicle at a certain height above the 
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ground higher than the stumping at the immediate edge of the tow
path and berme bank. The statutes theretofore passed had authorized 
the state to take what_ever lane\ the state authorities might deem neces
sary for the construction of the canals or reservoirs at any point, and 
it has since been decided by our supreme court that whatever width of 
land or whatever tract of land was taken at the time of the con
struction of the canals or the reservoirs became the property of the 
state in fee simple. These statutes provide that the state authorities. 
might simply enter upon the lands deemed necessary for canals or 
reservoirs and construct the sam.e, and they also provided fpr a board 
of commissioners or appraisers to whom application might be made 
by the owner of the land which was taken for a valuation of such land. 
These commissioners would then set a valuation on the lane\, but in a 
great majority of cases it seems they found that the special advantages 
which the property owner would gain from the construction of ·the canal 
off-set the owner's damages, and their findings were, in such cases, 
made in that way so that the property owner received no compensation 
for the property taken. If an aware\ was made to the owner the state 
paid the aware\ as returned by these commissioners. The unfortunate 
phase of the' matter is that these commissioners caused no definite sur
veys to be macle. nor was there kept any particular record giving specific 
descriptions of the property taken in any case. About the only record 
made was a statement on the books of the board of public works that 
certain moneys had been _paid on the award of the commissioners to 
a certain lane\ owner for land for canal purposes at a certain point 
without further particular description. X one of these appropriation pro
ceedings were conducted in any of the courts so that there are no rec
ords in ahy of the courts in any of the counties by which we may be 
guided in ascertaining the width of these lands taken for canal pur
poses, nor are there any records in any of the courts which enable us 
to determine the exact boundary lines of lands taken for reservoir 
purposes except in later years, an instance of which is the reservoir 
acquired some few years ago at the city of Akron, Ohio. Records were 
kept in the board of public works, and the state auditor's office and 
other offices in the state Capitol of descriptions of lands selected under 
grants from the federal government and of specific tracts of lands pur
chased by the state for canal purposes by deed; also of specific tracts of 
land donated to the state by individuals with accurate descriptions thereof. 

The contracts with specifications attached entered in to between the 
state and the several contractors were kept in the office of the board of 
public works, but many, many years since were removed to the basement 
of the Capitol, and after some considerable search for the same we 
located them there. A record of the minutes of each meeting of the 
board has been kept from the time of the organization thereof to the 
present time, and these are in a good state of preservation. From these: 
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minute books it appears that it has been the custom of the board from the 
beginning to make a record in the form of a resolution, or otherwise, 
uf any and all action taken on the part of the board with respect to 
any of the lands acquired by the state in any wise, whether for the 
acquiring of such lands or disposing of the same. The board has also 
, endered annual reports from the beginning and many maps and sur
veys, with the field note books of the surveyors or engineers have bee11 
made and kept on file. These contracts and specifications, annual re
ports, minute book records, maps, surveys and field notes, therefore, are 
the source to which we must look for establishing the boundary lines 
of the canals proper, that is the width of these lands on either side of 
the center line of the water-way. Jn many instances no berme bank 
was constructed, but the water was simply allowed to flo,v from the 
tow-path to apoint where it would strike a rise in the surface uf the 
ground and. here would be formed a basin or what is known as a "wide 
water." The necessary dredging would be clone along the tow-path in 
orLler that sufficient depth might be gotten to accommodate the boats, 
and we take it that whatever land \Vas thus flooded and constituting 
the basin or "wide water" would belong to the state, because such land 
was taken or occupied in the construction of the canal. From our inves
tigation of the question it seems that in many cases it was cheaper to 
pay for several acres of land which might thus be flooded than to con
struct a berme bank. 

It will be seen, therefore, that these cc,ntracts with specifications 
attached. and the maps. surveys and field notes made by the surveyors 
or engineers in connection therewith are important documents in de
termining the \I idth of the land taken by the state at any point for the 
ron~truction of the canals at such point. 

.\s time pa,se:I the general assembly from se;sion to session passed 
many acts affecting title to these can:=tl lands. Xo compilation of these 
various acts has ever been made and the result is that in every instance 
in which the title to land is involved thi<; department is compelled to 
go through each volume of the session laws for the purpose of ascer
taining whether any special act has been passed affecting the title to any 
particular land including the one in question in the litigation. This sit
uation makes it almost impossible to conduct these litigations with any 
ciegree of dispatch. and in view of all the facts as just above set out I, 
early in the year 1909. placed a special counsel in charge of the work of 
ascertaining a classification of the lands acquired, gathering all the 
records, contracts and specifications, minute books and maps and surveys 
of the surveyors and engineers, annual reports and any other data that 
might be gathered with a view to indexing and classifying the same 
in such manner as would enable us to finally complete an inventory of 
the lands the state now owns with the best record that may now be 
made. The canal lands being thus investigated and the work which has 

:J ,\. G. 
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been done with respect thereto along the line above indicated may be 
summarized under five general classes: 

I. Lands selected for canal purposes by the state of Ohio under 
grants from the United States government. These lands comprise about 
a million and a quarter acres, every tract of which has been investi
gated during the past year. The state records indicate that all but 
28,000 acres of these lands_ have been sold. In order to complete the 

. investigation it will be necessary to visit the various counties in which 
these lands are situated, investigate the county records and call upon 
persons occupying such land to show their title. 

2. Specific tracts of land purchased by the state for canal purposes 
by deed with accurate descriptions of the lands purchased. Five hun
dred and twenty ( 520) such deeds have been collected, and all records 
of sale of part or all of such lands purchased are being compared with 
the records of lands purchased for the purpose of ascertaining the 
quantity of such lands remaining unsold. 

3. Specific tracts of land donated to the state with accurate de
scriptions of the lands donated. Seventy-five (75) deeds of conveyance 
of such lands have been collected and all records of sale of part or all 
of such lands donated are being compared with the records of lands 
purchased for the purposes of ascertaining the quantity of such lands 
remaining unsold. 

Our records show six hundred and ninety (690) sales of lands pur
chased or donated to the state. 

4. Over 26,000 acres of swamp land acquired by grants from the 
United States government have been investigated and the state records 
show that all but 2,800 acres of such lands have been disposed of. 

5. Lands acquired by occupation for canal purposes with or with
out appropriation proceedings under the act of 23 0. L. 50. This class 
includes practically all of the lands now occupied by our 642 miles of 
canals and over 30,000 acres of reservoirs. In the construction of the 
canals the state obtained a title in fee to ail lands which it occupied for 
canal purposes. The land was, however, of such little value ·at the time 
that the canals and reservoirs were originally constructed, that definite 
surveys were not made and even when lands were appropriated and dam
ages awarded by appraisers under the existing law no description of the 
lands acquired by the state, and no statement as. to the quantity of land 
conveyed, was filed in the records of the public works. Investigations 
are therefore being made of all records obtainable and a card index 
system has been installed by which every reference to and title con
tained in any public record, and every bit of information having a bear
ing upon the amount of land occupied by the state for canal purposes, 
can be accurately ascertained and properly classified. All the minutes of 
the early boards of canal commissioners ancl. boards of public works, 
together with their annual reports, have been indexed and classified 
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up to the year 1860. A list of several hundred general Jaws relating 
to the public works has been compiled. This list is to be completed and 
rnch laws, together with the local acts, joint resolutions and items of 
appropriation bills relating to the public works are to be compiled and 
the whole carefully indexed, with special reference to the title of the 
state to canal lands. All maps, surveys, original note books of surveyors, 
.--\II maps, surveys, original note books of surveyors, original plans 
and specifications, original contracts, records of expenditures, etc., 
have been gathered together with a view to reconstructing on 
paper, so far as possible, the canal system as originally constructed, 
and with a view to ascertaining, under all the facts collected, the amount 
of lands which was legally occupied for canal purposes. Such work is 
being conducted by two men employed by the board of public works 
under the direction of this department and the work has progressed far 
enough to indicate that the state owns large quantities of land of great 
Yalue which have for years been occupied by private individuals. 

At the beginning of my term I planned to bring suits for the re
covery of various tracts of canal lands falling under this class. Inves
tigation, however, showed that the interests of the state would be jeop
ardized if such suits should be filed before all the evidence procurable 
could be gathered together and classified in the manner above described. 
The above investigation will be completed within a very few months and 
the Attorney General's department will then be fully prepared to select 
important cases involving the different legal questions relating to the 
title of the state to these lands and prosecute the same, fortified by 
all the evidence that can be procured anywhere in support of the con
tentions of the state. 

The plan of thus completing the records involves a classification of 
the construction contracts and specifications heretofore referred to under 
the respective counties in which the construction called for was per
formed, that is, the purpose has been to place all the contracts for the 
construction of the canal in Cuyahoga county, for instance, in one file; 
those of Stimmit county in another and so on. The records of all these 
lands so far as the offices in the state Capitol are concerned, it will be seen, 
may be completed within a reasonably short time, and when these contracts 
are classified according to counties, as above indicated, a man from this 
department may then make an investigation of i:he records in the re
corder's office of the several counties through which the canals pass 
or in which our reservoirs are located with a view to ascertaining what 
lands those records show the state to have purchased, and what lands 
those records show the state to have disposed of. The above work 
when completed should produce a record as nearly accurate as it can at 
this day be produced of the canal lands which the state now owns. 

ff'atcr Rights and Leases. A similar plan for making a record or 
im·entory. so to speak, of all water rights or leases granted by the state 
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along any and all parts of the canal has been inaugurated by this de
partment in connection with the board of public works, and consid
erable work has been done thereon. This record when complete should 
show the status of all such water rights or leases from the beginning to 
the present time with reference to records, annual reports, minutes of 
the board of public works and other records, including contracts of 
lease, acts of the general assembly, etc., pertaining to such water rights 
or leases respectively. Our notion is that the terms and conditions upon 
which many of these water rights or leases have been granted have been 
and are continually being violated by the lessees, ancl that if these rec
ords are made up the state will be able in a large number of cases to 
forfeit the lease or secure great advantage in the renewal of the same 
when we are able to properly present the facts to the lessees or to a 
proper court. 

Purpose of the Ab011c J1n·estigatio11 and Record 11Iaki11y of J_a,uls, 
Water Rights and TYater Leases. Our purpose in making the inves
tigations above described and compiling the records as just stater! is to 
ascertain what lands the state on the record appears to own, and what 
rights it may have given urider water leases and contracts to private 
individuals, corporations or associations ancl to ascertain all the circum
stances and conditions attending the same. · \\Then all the records are 
examined and it appears therefrom that the state owns a piece of Janel 
it will then only be necessary for us to ascertain whether some indi
vidual, company or association is occupying the same and take the nec
essary steps to recover it to the possession of the state if it is so occupied. 
And in the matter of water rights or leases when we know all the facts 
and circumstances under which the same was granted, and the conduct 
of the lessee in complying with the terms and conditions of the contract 
are ascertained the proper steps may then be taken to secure the right:, 
.of the state under such contracts. This purpose as to both of these 
matters-the lands of the state and t.he water rights or leases granted. 
should be carried out and consummated no matter whether it is hereafter 
determined to complete the reconstruction of the canals and then main
tain them or to abandon them as waterways and dispose of the lands by 
lease or sale. 

Canal Damage Claims. Under t.he statute relating to the canal-; 
it is provided in effect that if any land owner shall suffer any damage
occasioned by an overflow of the canals through a break in the bank or 
otherwise. if the state in the management of its canals is at fault. a 
board of three commissioners shall be selected, one by the claimant, one 
by the board of public works, and these two shall select a t.hird to asses5 
the damage. During this year 1910 the following canal damage claims. 
have been heard, this department defending in each case: 
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Commissioners George Bennett, \\". n. Renick and Frank Ruth, at 
CircleYille. Ohio. 

Amount Amount 
claimed. awarded. 

James I. Smith ........................................... . $1,200 110 $400 01) 
:\Iary :\. Olds. Eliza Olds, Elenor Gray and Effie Olds .... . 1,000 00 100 00 
Fred L. Luts. Exr., and Chas. Kline ..................... . 737 00 ::,o /j/) 

Henry Huls, Edward Clendennen and Frank Clendennen .. . ;l7;j 00 

Frank E. Goeler .................................._....... . 415 00 300 00 
Charles :\£orris .......................................... . 630 00 
George E. Goeler ........................................ . 1,j5 00 

Theodore Carl .......................................... . 100 00/ 150 00 
Theodore Carl ........................................... . 150 OOj 

$4,762 00 $1,000 00 

Commissioners Frank Ruth, Allen Thurnsan and E. B. :'llcCarter, at 
Logan, Ohio. 

Amount Amount 
claimed. awarded. 

The Logan Clay Product Company....•.................. $16,301 83 
Hocking County . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12,700 00 
L. C. Wright. ............................................. 12,4:;0 :iO 
L. C. Wright.............................................. r..100 110 ~-·,1111 110 
Xeman & :\TcBroom....................................... l!ll 011 
Riley Glass . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1. 01111 1111 

Commissioners John C. Teichert. James Il. 1foore and John Dewey, 
ar \\"averly, Ohio. 

Amount Amount 
claimed. awarded. 

John F. Prather and Jol:n Barch .......................... . ~2011 1111 ~21111 110 
John F. Prather ancl Frank Cutlip ........................ . (j()II 1111 HIIII 11,l 

John F. Prather ancl Harry Raker ........................ . 2.j2 1111 2.-,2 011 
John F. Prather ancl J. J. Steinhauer ...................... . IRII 1111 !KIi fill 
John F. Prather and George Baker ....................... . .-,.-,11 1111 .-,.-,11 00 

:\I. D. Clark .............................................. . 2.KGII 011 2.-100 on 
Adah C. Jones ........................................... . 2.0011 1111 1.2111) 1111 
Adah C. Jones and .\hraham Cutlip ...................... . 2.-1211 1111 2.flK.i 1111 
Adah C. Jones and J ..\. Fisher .......................... . 1.::,00 110 1.-111-i 110 
Peter Bauer ............................................. . 300 00 2110 Ill) 

$10.R62 Oo ~fJ.1172 0() 

\\"hen an a,,·arcl is made by the commiss-ion so appointed the amount 
of the award then goes to the general assembly through the proper 
committee for an appropriation to pay the same. In some instances such 
awards ha,·e l:een pai·l in the past and in some instances the general 
assembly ha- re•11-e I to pay the same. 
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Prior to the present administration an award was made to certain 
property owners for damages alleged to· have been caused by the over
flow of the Lewistown reservoir and the amount awarded aggregated 
the sum of $19,000.00 \Ve have been of the opinion that this award is 
unjust and have advised the general assembly from time to time to 
refuse to pay it, and we are of the same opinion as to the award indi
cated above on the claims at Waverly amounting to $9,072.00. The tes
timony and the report of the commission thereon in the Lewistown res
ervoir claims are all on file in this office and this testimony, as we believe, 
conclusively shows that the state was in no way at fault for the overflov,; 
there complained of. The occasion was one of an unprecedented flood 
and the damage to the property owners was all done prior to the time 
of the day when the reservoir became completely filled and began to 
overflow. .The height of the waste-weir was where it had always been 
and was in our judgment as high as it was necessary for it to be under 
ordinary circumstances. 

As to the ·waverly claims we have lately founr\ a statute passed by 
the general assembly giving the county commissioners of that county 
the right to use the tow-path on berme bank of the canal at the point 
where the break occurred, as a public highway; and our claim is that the 
act imposes upon the county commissioners the duty of keeping the bank 
at that point in repair, and that the state was in no wise at fault for the 
break or the consequent damage. 

In this connection I wish to make the observation that commis
sioners to pass upon these claims should not be selected from the vi
cinity of the damage but should be selected from other parts of the state 
at points removed from the canal so that there may be no chance of 
the persons thus selected being influenced by sympathy or other motive 
except the facts in the case in passing upon the testimony as it is pro
duced. 

(j) THE TAX COMMISSION. At the last session of the general 
assembly a State Tax Commission was created under the act known as 
the Langdon bill. This commission has been appointed and creates 
an additional department of the ~tate government to the organization 
of which the department of the Attorney General has given mucll at
tention. A large number of opinions, both oral and written, have been 
given to the commission and some litigation has already arisen on a 
construction of the act creating the commission. The revenue features 
of this bill were passed upon recommendations made to the general as
sembly at its last session by the Attorney General. These recommenda
tions were made in an opinion sent to the Governor and to each of the 
committees on finance, judiciary and taxation in both the Senate and 
the House of the general assembly, and this OP.inion will be found in 
the body of the printed report of this department which will be hereafter 
submitted. 

https://9,072.00
https://19,000.00
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(k) So1rn RECOMMEXDAnoxs FOR CoxsmER.\TIOX BY THE GovER
xoR .\XD THE GEXERAL ASSEMBLY. Aside from the recommendations 
made above herein, in connection with specific matters discussed, I deem 
it advisable to call attention to a few other matters which have come to 
the notice of this department during the present administration, and with 
respect to which it seems to me a change of policy might well be adopted 
by the state government in the interest of more economical and careful 
administration of the state government. 

1. Appropriation of Receipts and Balances. It has been the 
custom for a number of years for the general assembly to appropriate 
to a number of the departments of the state government the respective 
department's receipts and balances. This is done in the case of such 
departments as collect certain moneys in the nature of earnings or re
ceipts from services performed by the officials or employes in the depart
ment. There is no way of ascertaining with accuracy the amount of 
such receipts and balances and the general assembly can at best only 
estimate the same. This practice, of course, prevents a careful scrutiny 
and supervision by the general assembly of the expenditures of such 
departments, because under such circumstances it is not possible for the 
general assembly or the department to know just what amount of money 
will be at the disposal of the department for the conduct of its affairs. 
The arguments which may be made against this practice, it seems to me, 
are numerous and I believe there is no good reason that can be ad
vanced against the general assembly making a specific appropriation of 
a definite amount of money for each department of state, and for the 
vanous purposes for which the department is compelled to expend 
money. 

2. Laws permitting departments to pay expenses out of receipts 
and deposit the balance in the state treasury. Certain departments under 
the state government, under the law creating them, are permitted to col
lect certain moneys, pay their expenses without Jimit except at the dis
cretion of the head of the department, and deposit the balance from 
time to time in the state treasury. This practice, I believe, is equally 
objectionable, and indeed more objectionable than the practice of ap
propriating receipts and balances. Indeed, it seems to me all moneys 
collected by any state officer should be paid into the state treasury ancl 
that specific appropriations should be made by the general assembly to 
defray the expense of conducting the affairs of each department. The 
constitution provides a treasurer of state, and, in my opinion, this means 
that all of the money which the state collects in any wise is to be passed 
into his custody. The constitution does not provide that the state treas
urer shall perform such duties as may be imposed upon him by law, 
but it simply provides that as a part of the executive branch of the 
state government there shall be a treasurer of state. A similar constitu
tional provision is made wi~h reference to the Attorney General, and our 
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courts have held that the Attorney General ts the law officer for the 
state and all its departments of government. Upon the same reason
ing this department has for some time been of the opinion that the spirit 
of the constitution requires that all moneys collected by any state officer 
from any source whatever as the money of the state be paid into the 
state treasury, and that it may not thereafter be paid out except upon 
specific appropriation by the general assembly. The department of the 
Attorney General collects large amounts of money each year as do many 
other departments of state, and if the general assembly has power to 
authorize any department to pay a part of its expenses, or other dis
bursements out of the moneys thus collected, independently of appro
priation by the general assembly, might not the general assembly permit 
such departments to thus defray all the cost and expense or make any 
other disbursement which such department may have occasion to pay 
or make, and thus, in a large measure, defeat the provision of the con
stitution that there shall be a treasurer of state, and that no money shall 
be drawn out of the state treasury except upon specific appropriation. 
The purpose of these provisions, of course, is to provide a safe custody 
for the state funds and to provide against extravagant expenditure 
thereof by requiring such expenditure to pass under the scrutiny of the 
proper committees of the general assembly and finally of the general 
assembly membership at large. 

A number of state departments or sub-departments and boards col
lect money which, under the law regulating the same, are not acquired 
to be deposited immediately into the state trC'asury, but certain expen
ditures or other disbursements are made and the balances are turned 
into the state treasury monthly, quarterly, etc. Such, for example, are 
the Inspector of Oils, the automobile department under the Secretary 
of State and the board of managers of the Ohio penitentiary. There 
are also boards which, under the law, are not required to turn any of 
the moneys collected by them into the state treasury. The particular 
laws regulating the above mentioned departments or the boards referred 
to make specific provision as to when money shall be turned into the 
treasury by such department or board or provide that it need not be 
turned in at all. These statutes must of necessity prevent the state from 
receiving the interest which moneys collected through these departments 
and boards would produce if the same were turned at once into the 
state treasury so that they might be placed in either the active or inactive 
depositories. It would certainly be to the advantage of the state if the 
laws were amended so as to require all departments, boards and officers 
through or by which any money is collected for the state to at once 
deposit such moneys in the state treasury so that they might at once 
be placed in the depositories upon interest and this, of course, would 
then require that the general assembly make specific appropriation for 
all of such departments, boards and officers, thus bringing all expen-
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ditures of these departments, boards and officer,.; under the scrutiny and 
~upen·ision of the legislative branch of the government and the chief 
executiYe of the state. 

3. .l! i11i11g /a,,•s sho11ld ha,·c i111m1111ity cla11sc. The mining laws 
in their present state are, in a large number of cases, unenforceable. In 
numerous cases which arise under these laws and which should be pros
ecuted. the only possible witnesi es to prove the particular violation of 
law are, for some act of theirs, also subject to a fine, and, under section 
IO of Article r of the Constitution of Ohio, such witnesses cannot be 
(:Ompelled to testify. for the reason that their testimony would have a 
tendency to incriminate themselves. For this reason I believe it would be 
advisable for the get1eral assembly of Ohio to authorize the Attorney 
General. where witness or witnesses are needed on behalf of the state 
in a prosecution brought under the mining laws and such ,,·itness or wit
nesses under section IO of Article I, cannot be compelled to testify, to 
grant immunity to such witness or witnesses and thereby remove one of 
the most objectionable features of the mining laws. 

II. 

L.\\Y SCITS AXD PROSECUTIOXS HANDLED BY THE 
DEPART:.rE~T FRO:.f DECE:.fDER r, 1909, TO 

DECE:.IBER 15, 1910. 

During the period from December I, 1909, to December I 5, 1910, 
the department has disposed of 20-1- law suits in the courts of common 
pleas. circuit courts, supreme court of the state and the federal courts, 
and there are now stil !pending 142 law suits running through all these 
_courts. making a total number of 346 cases which the department has 
i1ad to handle in courts of record during the period. 

During the period from December I, 1909, to December 15, 1910, the 
department has handled 718 criminal proceedings instituted in magis
trates' courts under the respective departments and in the number set 
opposite the names of the departments a,; follows: 

For violations of Child Labor Laws.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . !l'J 

For violations of \Vorkshops and Factory Inspection Laws......... .'i 
For violations of Pure Food Laws ................................. 221i 
For violations of ::\ledical Registration Laws....................... 38 
For Yiolations of Pharmacy Laws.................................. ;,1 
For Yiolations of Dental Laws.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
For Yiolations of ::\lining Laws.................................... 4/i 
For violations of Fish and Game Laws ............................. 2.'iO 
For violations of Vital Statistics Laws.............. . . . . . . . . . . . . . . . 2 

Total 718 
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During the period from January I to December 1, 1909, the de
partment handled a total number of 405 cases in courts of record. This, 
it will be seen, exceeded the number of cases handled from December 
I, 1909, to December 15, 1910, by 59 cases, but the number of prosecu
tions in magistrates' courts for the latter period exceeded those of the 
former to the number of 154, the total number of cases handled in 
magistrates' courts from January 1, 1909, to December 1, 1909, being 
564. 

III. 

COLLECTIONS AND DISBURSEMENTS. 

(a) Appropriations for the department for the year bcgi1111i11g Feb
ruary 15, 1910, and ending February 15, 1911, and disburse111e11ts from 
December 15, 1909, to December 15, 19rn. 

The general assembly at its last session made appropriations for this 
devartment for the year beginning February 15, 1910, to February 15, 
19n; as follows: 

Salary Attorney General. ................................. . $(i,,500 00 
Salary First Assistant Attorney General .................. . 4,000 00 
Salary Second Assistant Attorney General ................ . 2,500 00 
Salary Chief Clerk ... .'................................... . I. 500 00 
Salary Willis Tax Clerk .................................. . 1.200 00 
Salary Two Stenographers, $1200.00 each ................. . 2.400 00 
Salary l\1essenger ........................................ . 600 00 
Salary Janitor ........................................... . 600 00 
Special Counsel ......................................... . 3:3.000 00 
Special Counsel, canal matters ............................ . 3.000 00 
Contingent expenses ..................................... . 2,000 00 
Furniture, carpets and books ............................. . 1,000 00 
Stenographic work ...................................... . 2,500 00 
Costs in cases brought by state ............................ . 2,000 00 
Traveling expenses ...................................... . 1,000 00 

$63,800 00 

In addition to the foregoing the following sums were appropriated 
to meet authorized deficiencies and liabilities and which had been created 
prior to the present administration: 

Special Counsel ......................................... . $5,450 00 
Costs in cases ............................................ . 1,150 70 
Remodeling offices ....................................... . 121 50 

On account of the investigation of the department of the treasurer 
of state under former treasurers of state, the general assembly at the 
beginning of its last session appropriated the sum of $20,000.00 as a spe
cial appropriation to pay the cost and expense of such investigation, and 

https://20,000.00
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an investigation of other departments of state to be conclucte<I by the
Attorney General. See Yolume IOI, Ohio Laws, page 3. 

It lJas l;een the custom in this department to ask an appropriation· 
of money to defray the court costs in cases bmught by the state, and 
such an appropriation was made by the General Assembly at its last 
session in the sum of $2,000.00 as appears above under this head, but 
on account of the Xewark riots and some other litigation in which this 
department was involved it was found that this amount was not suffi
cient, and the emergency board made two different allowances within 
the time covered by this report in the sum of $1,000, each or a total of 
$2,000.00. 

The disbursements by the department for the period beginning De
cember 15, 1909, and ending December 15, 1910, are as follows: 

Salary Attorney General .................................. . $6,495 00 
Salary First Assistant Attorney General ....... , ... , ...... . 4,000 00 
Salary Second Assistant Attorney General. ............... . 2,500 00 
Salary Chief Clerk....................................... . 1,500 00 
Salary 11essenger ........................................ . GOO 00 
Salary Two Stenographers at $1200 each .................. . 2 .-100 00 
Salary Willis Tax Clerk .................................. . 1,060 uu 
Special Counsel (Regular) ................................ . 2!l, 134 02 
Special Counsel ( Canal Matters) ......................... . 187 50 
Special Counsel (Liability appropriation) ................. . 0 ,-1.jl) 00 
Furniture, carpets and books ............................. . ~3.-; 10 
Stenographic work ................... ·.................... . 1.878 88 
Costs in cases brought by state ........................... . 2,735 76 
Contingent expenses ..................................... . 1,5!15 98 
Traveling expenses ...................................... . 4o-'5 10 
Salary Janitor ........................................... . ;341 2,:i 
Expense investigation and prosecution Newark riot ....... . 1,000 00 
Investigation State Treasury and Treasurers, Board Public 

\Yorks, etc.......................................... . 6,8-51 00 
Remodeling office ........................................ . 121 50 

Total .............................. • • • ... • - - . • • • • • • · · $69.206 09 

Of the above amount, however, the sum of $5,450.00 was simply 
paid in this administration from the appropriation above mentioned for 
c;pccial counsel fees incurred under authorizeu deficiencies during the 
administration of my predecessor in this office, so that the disburse
ments for the year by this administration to pay the costs and expenses 
thereof. including extraordinary matters involved in the varions inves
tigations of state departments and Newark riots is $63,756.09. 

This is a larger amount than was expended during the first year 
of this administration, but the work of the past year has greatly ex
ceeded that of the former in volume, anci the extraordinary matters with· 
which we have had to deal have been matters of expensive pro,ecution. 

https://63,756.09
https://5,450.00
https://2,000.00
https://2,000.00
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(b) Collections by the Department. 

1. Willis and Excise Taxes. This department is charged with the 
collection of delinquent "Willis taxes from private corporations, and 
during the period from December rs, 1909, to December 15, 19ro, we 
collected a· total amount of $72,880.04. 

This money was collected wholly from domestic corporations, the 
delinquent foreign corporations not having been certified to this depart
ment for collection prior to December 15, r9ro. 

During the period from December 15, 1909, to December rs, r9ro, 
we collected a total of $199.13 under the excise or Cole tax law. \Vithin 
the period, therefore, we collected of delinquent taxes the sum of $73,
-079.17. 

2. Other collections. Contract labor, Ohio 

Penitentiary .............................................. $212,055 25 
Other miscellaneous collections. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8,281 39 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $220,930 0-! 

3. S11111111ary of all Collections. 

\Villis taxes ............................................. . $72,880 0-! 
Excise or Cole tax ....................................... . 199 13 
Contract labor Ohio Penitentiary .......................... . 212,055 25 
Miscellaneous collections ................................. . 8,281 30 

Total ................................................ $294,015 81 

In the printed vo-Jume report which will hereafter be made· for this 
:year by the department of the Attorney General the details of these col-
1ections, giving elates, amounts, from whom collected, and for what 
purpose of the various items thereof will be given. 

IV. 

OFFICIAL OPIN"IOXS. 

\Vithin the time from December I 5, 1909, to December 15, r9ro, 
the department has rendered 578 official opinions to the various state 
officers, departments and boards, county prosecuting attorneys and city 
solicitors in the state. There will be a considerable addition to thi"s 
number up to the end of the year r9ro, and all of these opinions will ap
pear in the printed volume report of this department hereafter to be sub
mitted, that is, all opinions rendered within the period from December 
15, 1909, to January r, r9ro, will appear in that report. There will also 
-appear in that report a complete list of all the cases handled by the 
-department in courts of record throughout that same period, and a similar 

https://72,880.04
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list of those liandled m magistrates' courts throughout such time will 
also be included therein. The manuscript for that printed yolume will 
all be prepared and placed in the hands of the public printer for printing 
and binding according to law before the end of this administration, so 
that the only work remaining, and which it will be necessary for my 
successor to do with respect to the same, will be to read the proof as. 
it comes from the printer and prepare an index to the report. 

Respectfully, submitted, 

U. G. DEX:IIAX, 

Attorney GeneraL 
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II. 

CASES PENDING· OR DISPOSED OF DURING THE YEAR 1910. 

-Cases Pending in the Supreme Court from January 1st, 1910, to January 

1st, 1911. 

No. 11826. 

State of Ohio v. The Covington & Cincinnati Bridge Company. 

No. 12259. 

-State of Ohio, ex rel., Attorney General v. The Hocking Valley Rail
way Company. 

No. 12400. 

State of Ohio, ex rel., John A. Cline v. Harry L. Vail, et al. 

No. 12476. 

State of Ohio, ex rel., Fred R. Mathews v. J. J. Fitzgerald, et al. 

No. 12478. 

·George Welsch v. C. L. V. Holtz, as Treasurer of Licking County, 
Ohio, and C. L. Riley, as Auditor of Licking County. 

No. 12479• 
Joseph Pinion v. same. 

No. 12480. 
William G. Miller v. same. 

No. 12481. 
John W. Wiess v. same. 

No. 12482. 
A. I. Fitzsimmons v. same. 

No. 12483. 
Charles A. Stoltz v. same. 

No. 12484. 
Robt. Folliard v. same. 
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Frank Bader v. same. 

No. 12486. 
A. 0. Kern v. same. 

Paul Turncz v. same. 

No. 12488. 

Eugene Seidenspinner v. same. 

No. 12489. 
Wilbert Priest v. same. 

No. 12490. 
Carkes Slane v. same. 

No. 12531. 
Howard Rathburn v. same. 

No. 12532. 

William C. Vogelmeier v. same. 

No. 12533. 

Henry Embery, et al., v. same. 

No. 12534. 
Adam Lippert v. same. 

No. 12535. 
William T. Carson v. same. 

No. 12536. 
Dennis George v. same. 

No. 12537. 
S. A. Holler v. same. 

No. 12538. 
William Bergin v. same. 

No. 12539. 
Jesse Frad v. same. 

No. 12540. 
Jerry Baker v. same. 

No. 12541. 
William Schlegel v. same. 

No. 12542. 
Lee Beatty v. same. 
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No. 12543. 
Frank Graef. v. same. 

No. 12544. 
Richard Dodd v. same. 

No. 12545-
Barney_ Byrnes v. same. 

No. 12546. 
Al Z. Lott v. same. 

No. 12547• 
Thomas Dupler v. same. 

No. 12548. 
Catherine Johl v. same. 

No. 12549· 
Alonzo C. Foster v. same. 

No. 12550. 
Frank Steinman v. same. 

No. 12578. 
Samuel C. Burrell v. same. 

No. 12579• 
Joseph Fritz v. same 

No. 12580. 
Charles Henry v. same. 

No. 12581. 
Geo. Fessler v. same. 

No. 12582. 
Albert H. Seiler v. same. 

No. 12583. 

Henry Lowendick v. same. 

No. 12604. 

Charles Schaller, et al., v. same. 

No. 12605. 
Louis Bolton v. same. 

No. 12606. 
John W. Browne v. same. 

No. 12700. 

State of Ohio, ex rel., Attorney General v. The Union Central Life 
Insurance Company. 
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No. 12839. 

State of Ohio, ex rel., Attorney General v. The Miami and Erie Canal 
Transportation Company. 

No. 12846. 

State of Ohio v. Joseph J. Boone. 

No. 12847. 

State of Ohio v. Richard Jackson. 

4 A, G. 
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Cases Disposed of in the. Supreme Court from January 1st, 1910, to January 
1st, 1911. 

No. 11217. 

Board of Commissioners of Portage County v. Harry Gates. 

No. 11402. 

Railroad Commission of Ohio v. Hocking valley Railroad Company. 

No. 11649. 

Clara Reynolds v. Erwin C. Woodworth, Treasurer, etc. 

No. 11767. 

The Detroit, Toledo & Irontonl Railway Company v. State of Ohio. 

No. 11861. 

State of Ohio, ex rel., Wm. H. Townsend v. Frank Snyder, Auditor of 
Darke County. 

No. 11862. 

State of Ohio, ex rel., B. A. Unverferth v. David F. Owens. 

No. 12161. 

Gail S. Hamilto11, Mayor of Coshocton, v. State of Ohio, ex rel., John 
R. Maple. 

No. 12187. 

Railroad Commission of Ohio v. Ann Arbor Railroad Company, et al. 

No. 12249. 

State of Ohio, ex rel., Harness v. Roney. 

No. 12401. 

State of Ohio v. Leo Abt. 

No. 12310. 

State of Ohio v. J. W. Hughes. 
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No. 12411. 

Mutual Life Insurance Company of New York v. State of Ohio. 
H. Y. Scanlon v. State of Ohio. 

Note: Motion to file petition in error refused. 

State of Ohio, ex rel., G. F. Akerman, etc., v. E. M. Fullington, 
Auditor of State 
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Cases Pending in Circuit Courts from ·January 1st, 1910, to January 1st, 1911. 

Allen County. 

No. 520. 

State of Ohio, ex rel., Attorney General v. The Solar Refining Com
pany. 

No. 521. 

State of Ohio, ex rel., Attorney General v. The Buckeye Pipe Line 
Company. 

No. 522. 

State of Ohio, ex rel., Attorney General v. The Ohio Oil Company. 

Columbiana County. 

No. 

Jane McVeigh v. Mary Ann McVeigh, et al. 

Darke County. 

City of Greenville v. M. G. Demorest, et al. 

Franklin County. 

No. 2639. 

State of Ohio, ex rel., Attorney 9eneral v. The Marion County Tele~ 
phone Company and The Central Union Telephone Company. 

No. 2735. 

State of Ohio, ex rel., Attorney General v. The Cleveland Terminal 
and Valley Railroad Company and The Baltimore and Ohio Rail
road Company. 

No. 2745. 

State of Ohio, ex rel., Attorney General v. The Cleveland and Pitts
burg Railroad Company. 
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No. 2865. 

State of Ohio, ex rel., Attorney General v. The National Cash Register 
Company. 

No. 3ou. 

State of Ohio v. Margaret F. Fenn, et al. 
State of Ohio, ex rel., The Grand Fraternity v. C. C. Lemert, Supt. of 

Insurance of Ohio. 
No. 2.814. 

Theresa Herman v. State of Ohio. 

Hamilton County. 

No. 5268. 

Crone Paper Box Company v. State of Ohio. 

Hancock County. 

No. 1173. 

State of Ohio, ex rel., Attorney General v. The Buckeye Pipe Line 
Company. 

Knox County. 

No. 2203 

Michael Strang v. State of Ohio. 

Licking County. 

No. 3756. 

Albert Weathers v. William Link, Sheriff. 

Mahoning County. 

No. 1039. 

State of Ohio v. Robert Crawford. 

No. 1040. 

State of Ohio v. Curt Johnson. 
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Cases Disposed of in Circuit Courts from January 1st, 1910, to January 1st, 1911. 

Cuyahoga County. 

State of Ohio, ex rel., Attorney General v. The Central Committee 
Independent Order of Foresters. 

Franklin County. 

No. 2062. 

State of Ohio, ex rel., Attorney General v. The McCaskey Cash 
Register Company. 

No. 2174. 

Ann Arbor Railroad Company, et al., v. Railroad Commission of 
Ohio. 

No. 2087. 

State of Ohio, ex rel., Attorney General v. The Hocking Valley 
Railroad Company. 

No. 2363. 

State of Ohio, ex rel., Attorney General v. The Miami and Erie Canal 
Transportation Company. 

No. 2770. 

State of Ohio, ex rel., Forest H. Figsby v; J. S. M. Goodloe and the 
Board of Public Accountancy. 

No. 2810. 

Edward Pfeifer v. State of Ohio. 

Frank J. Collison v. State of. Ohio. 

No. 2870. 

State of Ohio v. The Mutual Life Insurance Company orNew York. 
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Hamilton County. 

State of Ohio, ex rel., Attorney General v. The Peoples Industrial 
Fire Association of Cincinnati. 

No. 4691. 

State of Ohio, ex rel., Attorney General v. Union Central Life In
surance Company. 

No. 5029. 

State of Ohio v. The Depot Loan and Building Company. 

No. 5132. 

State of Ohio, ex rel., Eric R. Twachman v. The State Medical Board 
of Ohio, et al. 

C. C. Lemert, Supt. of Insurance, v. State of Ohio, ex rel., John J. 
Weitzel. 

Hardin County. 

No. 335. 

J. J. Boone v. State of Ohio. 

Jackson County. 

No. 

State of Ohio v. The Detroit, Toledo and Ironton Railroad Company. 

Licking County. 

No. 1057. 

George Welsch v. C. L. Riley, Auditor, etc. 

No. 1058. 
William G. Miller v. same. 
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No. 1059. 
Joseph Pinion v. same. 

No. 1c60. 
Robert Folliard v. same. 

No. 1061. 
William T. Carson v. same. 

No. 1062. 
Robert Tucker v. same. 

No. 1063. 
Richard Dold v. same. 

No. 1064. 
Chas. A. Stoltz. v. same. 

No. rn65. 
John W. Wells v. same. 

No. 1c66. 
Wilbert Priest v. same. 

No. 1067. 
Jas. C. Jarrett v. same. 

No. 1068. 

Eugene Seidenspinner v. same. 

No. 1069. 
0. A. Kerns '-'· same. 

No. 1070. 
A. C. Foster v. same. 

No. 1071. 
Lizzie Steel v. same. 

No. 1072. 
Barney Byrnes v. same. 

No. 1073. 
Paul Turnes v. same. 

No. 1074. 
Lee Beatty v. same. 

No. 1093. 
John W. Browne v. same. 

No. 1094. 
Frank Fraef v. same. 

No. 1095. 
Frank Belcher v. s:!me. 
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No. 1096. 
W. G. Gregg v. same. 

No. 1097. 
Catherine Johl v. same. 

No. 1098. 
Thos. Duple,r v. same. 

No. 1099. 
Adam Lippert v. same. 

No. nco. 
Al. Z. Lott v. same. 

No. 1101. 
Robt. White v. same. 

No. n16. 
Frank Steinman v. same. 

No. n45. 
Louis Bolton v. same. 

Jesse Frad v. same. 

No. 1075. 
Chas. Schaller v. same. 

No. 1076. 
Howard Rathbun v. same. 

No. 1077. 
Frank Bader v. same. 

No. 1078. 
Saml. Burrill v. same. 

No. 1079. 
Jos. Fritz v. same. 

No. 1ofo. 
Chas. Henry v. same. 

No. 1081. 
Chas. Slane v. same. 

No. 1082. 
S. A. Holler v. same. 

No. 1083. 
Geo. Fessler v. same. 

No. 1084. 

Henry Emberry, et al., v. same. 



58 AXXL'.\L REPORT 

No. 1085. 
Wm. Bergen v. same. 

No. 1086. 
Dennis George v. same. 

No. 1087. 
Wm. Schlegel v. same. 

No. 1088. 
A. H. Seller v. same. 

No. 1089. 
Henry Loewendick v. same. 

No. 1090. 
W. C. Vogelmeier v. same. 

No. 1091. 
Jerry Baker v. same. 

No. 1092. 
A. I. Fitzsimmons v. same. 

Sandusky County. 

No. u38. 

State of Ohio v. Richard Jackson. 

Seneca County. 

No. 590. 

State of Ohio by Attorney General, ex rel.. Charles C. German v. 
Charles Koss, et al. 

Stark County. 

State of Ohio v. Leo Abt. 

Warren County. 

No. 317. 

State of Ohio, ex rel., Attorney General v. Ed. Malloy. 
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Cases Pending in Common Pleas Courts from January 1st. 1910, to January 
1st, 1911. 

Adams County. 

No. 7356. 

C. C. Lemert, Trustee for Policy Holders of Interstate Life Assur
ance Company v. A. G. Turnipseed, et al. 

Allen County. 

No. 9064. 

C. H. Miller v. State of Ohio. 

Ashtabula County. 

No. 2513. 

State of Ohio v. C. E. Brinkman. 

Butler County. 

No. 23194. 

State of Ohio v. Judson Harmon, Receiver of the C. H. & D. R. R. Co. 

Cuyahoga County. 

No. 106218. 

State of Ohio v. Forest City Railroad Company. 

No. 106219. 

State of Ohio v. The Cleveland & Pittsburg R. R. Company. 

No. II4244. 

The State of Ohio v. Erie Railroad Company. 

State of Ohio v. Thomas J. Holmden, Assignee, et al. 
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Same v. same. 

Erie County. 

No. II105. 

W. H. Weichel v. State of Ohio. 

No. IIIIo. 
-Same v. same. 

Fairfield County. 

No. 12602. 

Dwight Miller v. State of Ohio. 

No. 12525 . 

.Mel Berry v. State of Ohio. 

Franklin County. 

No. 54400. 

'State of Ohio v. Lindsey H. Bounds: 

No. 54478. 

·state of Ohio v. Baltimore and Ohio Southwestern Company. 

No. 54479. 

State of Ohio v. Columbus Railway Company. 

No. 54989. 

Ann Arbor Railroad Company, et al., v. Railroad Commission of Ohio. 

No. 55244. 

'The Lincoln National Life Insurance Company v. C. C. Lemert, Supt. 
of Insurance. 
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No. 55420. 

C. C. Lemert, Supt. of Insurance, v. Interstate Life Insurance Com
pany of Cincinnati, et al. 

No. 56014. 

Anton J. Adams v. George H. Matson, et al. 

No. 57,010. 

The Drake Coal Company v. State of Ohio. 

No. 58072. 

State of Ohio v. The M. Frances Cole. 

State of Ohio v. The Federal Union Surety Company. 

No. 58105. 

State of Ohio v. Flavius Flagle. 

State of Ohio v. Herbert McKinnon, et al. 

No. 58306. 
Same v. same. 

No. 58323. 

State of Ohio v. Isaac B. Cameron, et al. 

Same v. same. 

Baltimore & Ohio Railroad Company v. Railroad Commission of Ohio.. 

A. T. Rohr v. State of Ohio. 



'62 ANNUAL REPORT 

No. 59183. 

State of Ohio· v. Cincinnati Distilling Company. 

No. 59210 . 

.State of Ohio v. The Buckeye Pipe Line Company. 

No. 59535. 

Board of Education of City of Columbus v. George S. Marshall, Mayor 
of City of Columbus. 

No. 

Ohio Traction Company v. Tax Commission of Ohio. 

No. 60006. 

<Cincinnati, Georgetown and Portsmouth Railway Company v. Tax 
Commission of Ohio. 

No. 60007. 

The Felicity and Bethel Railroad Company v. Tax Commission of 
Ohio. 

No. 60115. 

Youngstown and Ohio River Railway Company v. Tax Commission of 
Ohio. 

No. 138812. 

·state of Ohio v. The Baltimore and Ohio Southwestern Railway 
Company. 

Hamilton County. 

No. 139159. 

·state of Ohio v. The Little Miami Railroad Company. 

No. 139160. 

'State of Ohio v. The Cincinnati Street Railway Company. 
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No. 140260. 

State of Ohio v. The Wagner Refining Company. 

State of Ohio v. The International Text Book Company. 

· No. 131660. 

Cincinnati Trust Company v. Miami and Erie Transportation Com
pany. 

No. 138627. 

Christina Drach v. State of Ohio. 

No. 138628. 

Flora Moeller v. State of Ohio. 

No. 137470. 

Cincinnati Gunning Company< v. Charles C. Cooper, Supt. of Miami 
and Erie Canal. 

No. 138629. 

Frank Dorger v. State of Ohio. 

No. 138631. 

John Reuss v. State of Ohio. 

No. 138632. 

Joseph Rotert v. State of Ohio. 

No. 138810. 

State of Ohio v. The Pittsburg, Cincinnati and St. Louis Railway Co. 

No. 138811. 

State of Ohio v. The Cleveland, Cincinnati, Chicago and St. Louis 
Railway Company. 
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No. 138812. 

State of Ohio v. The Baltimore and Ohio Southwestern Railway 
Company. 

No. 139000. 

Harry Appel v. State of Ohio. 

No. 143042. 

State of Ohio v. Louis W. Foster. 

· Receivership of Post Color Press Company. 

Henry Boehn v. C. C. Lemert, Supt. of Insurance of Ohio. 

Henry County. 

No. 5974. 

State of Ohio v. The Detroit, Toledo and Ironton Ry. Company. 

Lawrence County. 

No. 9752. 

State of Ohio v. The Detroit, Toledo and· Ironton Ry. Company. 

Licking County. 

Vernon Patterson v. State of Ohio. 

Lorain County. 

No. 10019. 

State of Ohio v. Lake Terminal Railroad Company. 
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Lucas County. 

No. 56732. 

State of Ohio v. Ann Arbor Railroad Company. 

No. 56731. 

State of Ohio v. The Wheeling and Lake Erie Railroad Company. 

No. 56729. 

State of Ohio v. The Toledo, St. Louis and Western Railroad Com
pany. 

No. 56730. 

State of Ohio v. The Toledo, Walhonding Valley and Ohio Railway 
Company. 

No. 59677. 

State of Ohio v. The Lake Shore and Michigan Southern Railway 
Company. 

No. 61628. 

Jacob M. Oswald, et al., v·. George H. Watkins, B. W. Baldwin and 
William Kirtley, as Members of the Board of Public Works. 

No. 62081. 

The Toledo and Ohio Central Railway Company v. Railroad Com
mission of Ohio. 

No. 63066. 

Benjamin F. Reno v. George R. Love, et al. 

Miami County. 

No. 18012. 

Missouri B. Hurst, et al., v. George H. Watkins, et al. 
5 A.G. 
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No. 18n7. 

Jacob A. Davy, et al., v. E. P. Mellis, et al. 

Montgomery County. 

No. 29582. 

State of Ohio v. Dayton, Covington and Piqua Traction Company. 
Claude Fread v. State of Ohio. 
Herman Teigler v. State of Ohio. 

Ottawa County. 

No. 6064. 

Harry G. Hammond, et al., v. Harry Crossley and John C. Speaks. 

Stark County. 

No. 20661. 

John Minehart, et al., v. George D. Copeland, et al. 

Wayne County. 

No. 23665. 

Winfred J. Yeisley v. Ammon V. Critchfield. 

No. 23666. 
Same v. same. 

Wood County. 

No. 

Fred Wittmer v. State of Ohio. 
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Cases Disposed of in Common Pleas Courts from January 1st, 1910, to January 
1st, 1911. 

Ashtabula County. 

No. u844. 

A. F. Harrington v. State of Ohio. 

No. II869. 

Mike Stefanko v. State of Ohio. 

Butler County. 

No. 5863. 

State of Ohio v. H. H. Nooe. 

Clermont County. 

No. 13024. 

Cash Fisher v. State of Ohio. 

Columbiana County. 

No. 5790. 

Jane McVeigh v. Mary Ann McVeigh, et al. 

Cuyahoga County. 

No. 89999. 

Phillips Building Company v. Glenville Publishing Company, et al. 

No. 100224. 

State of Ohio v. The Erie Railroad Company. 
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No. 120503. 

State of Ohio, ex rel., William Howell, a taxpayer, v. E. F. Erick, et al. 

No. 112476. 

State of Ohio, ex rel., Mathews v. J. H. Fitzgerald, et al. 

Darke County. 

No. 19220. 

City of Greenville v. M. G. Demorest, et al. 

No. 20302. 

State of Ohio v. William Minser. 

Defiance County. 

No. 8313. 

The C. M. Anderson Coal Company v. The Peoples Gas and Electric 
Company, et al. 

Erie County. 

No. 11076. 

' Ollie B. Held v. rank A. Kerber, et al. 

Fairfield County. 

John Mogalski ex parte habeas corpus proceeding. 

Franklin County. 

No. 51681. 

W. H. English, Receiver, etc., v. The McLeish Coal Mining Company. 
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No. 52159. 

State of Ohio v. Margaret F. Fenn, et al. 

No. 53192. 

State of Ohio v. William J. Robey, et al. 

No. 53358. 

State of Ohio v. Interstate Oil Company. 

L. Quillen v. State of Ohio. 

No. 58508. 

J. A. Seibert v. State of Ohio. 

W. S. McKinnon, Treasurer State, v. The Cleveland Trust Company. 

No. 56260. 

C. C. Greene, Treasurer of State, v. The Depositors Trust Company, 
et al. 

Lowell T. Mahon v. Harris H( Baxter, et al. 

No. 56270. 

Isaac T. Evans v. Harris H. Baxter, et al. 

Henry C. Pyle v. Harris H. Baxter, et al. 

Charles H. McLaughlin v. Harris H. Baxter, et al. 
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No. 56598. 

State of Ohio, ex rel., Fenton L. Gilbert v. State Board of Ac
countancy. 

No. 56666. 

State of Ohio, ex rel., The Grand Fraternity v. C. C. Lemert, Supt. of 
Insurance of the State of Ohio. 

No. 56782. 

· Albert C. Goode v. A. Ravogli, et al. 

No. 56993. 

Frank J. Collison v. State Board of Pharmacy. 

No. 57257. 

Edward T. Sager v. A. Ravogli, et al. 

No. 57272. 

Frank J. Collison v. A. Ravogli, et al. 

No. 57639. 

John Creasop v. State of Ohio. 

No. 57640. 
Same v. same. 

No. 58533. 

State of Ohio v. The Gibson Awling Company. 

Charles Davis ex parte habeas corpus proceedings. 

No. 59072. 

William J. Grim v. State Board of Accountancy. 
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No. 59208. 

State of Ohio, ex rel., Attorney General v. The Columbus Casualty 
Company, et al. 

No. 59275. 

Baltimore and Ohio Railroad Company v. Railroad Commission of 
Ohio. 

Greene County. 

No. 12653. 

State of Ohio, ex rel., W. C. Maddux Company v. Trustees Ohio 
Soldiers• and Sailors' Orphans' Home. 

No. 12654. 

State of Ohio, ex rel., Mereitt and Company v. Trustees Ohio 
Soldiers• and Sailors' Orphans' Home. 

Hamilton County. 

No. u6644. 

State of Ohio v. Bellevue Brewing Company. 

No. 139160. 

State of Ohio v. Cincinnati Street Railway Company. 

No. 130185. 

Rary Burns v. State of Ohio. 

State of Ohio v. Sayers Life Agency Company. 

Crane Paper Box Company v. State of Ohio. 
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No. 143909. 

William Bohnert v. State of Ohio. 

No. 145392. 

State, ex rel., John J. Weitzel, et al., v. C. C. Lemert, Supt. of In-• 
surance. 

Hardin County. 

No. 2226. 

State of Ohio v. J. J. Boone. 

Knox County. 

Michael Strang v. State of Ohio. 

Licking County. 

No. 14996. 

Al. Weathers v. State of Ohio. 

No. 15021. 

Art. Mechling v. State of Ohio. 

No. 15402. 

Charles Slane v. Clement L. Riley, Auditor of Licking County, Ohio, 
and C. L. V. Holtz, Treasurer of Licking County, Ohio. 

No. 15403. 
Charles Henry v. same. 

No. 15404. 

Geo. and Fred. Johnson v. same. 
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No. 15405. 
Samuel Burril v. same. 

No. 15406. 
Joe Fritz v. same. 

No. 15407. 
Jos. S. Kuster v. same. 

No. 15408. 
Wm. R. Schlegel v. same. 

No. 15409. 
Adam Lippert v. same. 

No. 15410. 
Wm. C. Vogelmeier v. same. 

No. 15411. 
Jacob Shrader v. same. 

No. 15412. 
Thos. Dupler v. same. 

No. 15413· 
Dennis George v. same. 

No. 15414. 
John W. Browne v. same. 

No. 15415. 
Barney Byrnes v. same. 

No. 15416. 

Chas. and Edward Schaller v. same. 

No. 15417· 
Wm. T. Carson v. same. 

No. 15418. 
Wm. Bergen v. same. 

No. 15419. 
Howard Rathbun v. same. 

No. 15420. 
Richard Dold v. same. 

No. 15421. 
Catherine Johl v. same. 

No. 15422. 
Robert Tucker v. same. 
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No. 15423. 
Lee Beatty v. same. 

No. 15424. 
Al. Z. Lott v. same. 

No. 15425. 
Henry Emberry v. same. 

No. 15426. 
Ulysses G. Gregg v. same. 

No. 15427. 
S. A. Holler v. same. 

No. 15428. 
Robert White v. same. 

No. 15429. 
Frank Steinman v. same. 

No. 15430. 
Jerry Baker_ v. same. 

No. 15431. 
Alonzo Z. Foster v. same. 

No. 15432. 
Frank Graef v. same. 

No. 15433. 
A. C. Fitzsimmons v. same. 

No. 15434. 

Chas. A. and Geo. L. Stolz v. same. 

No. 15435. 
Joseph Pinion v. same. 

No. 15436. 
Frank Belcher v. same. 

No. 15437. 
Lizzie Steele v. same. 

No. 15438. 
J. C. Jarrett v. same. 

No. 15439. 
Paul Furitz v. same. 

No. 1544°~ 
Wilbert Priest v. s·ame. 



No. 15441. 
George Welsch v. same. 

No. 15442 • 

John W. Wells v. same. 

No. 15443. 
Robert Falliard v. same. 

No. 15444. 
Frank J. Bader v. same. 

No. 15445. 
George Fessler v. same. 

No. 15446. 
Albert H. Seiler v. same. 

No. 15447. 
Henry Loewendick v. same. 

No. 15448. 
Wm. G. Miller v. same. 

No. 15449. 
A. 0. Kem v. same. 

No. 1545°-

Eugene Seidenspinner & John Swick v. same. 

No. 15457. 
Jesse Frad v. same. 

No. 15458. 
Lewis Bolton v. same. 

No. 15648. 

Albert Weathers v. William Link, Sheriff. 

Lucas County. 

No. 57185. 

Guy Miller v. Harry C. Crossley, et al. 

No. 57186. 
John W. Miller v. same. 

No. 57187. 

Frederick D. Miller, an infant, by John W. Miller, next friend, v. same. 
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No. 57205. 

State of Ohio v. Harry Richards. 

No. •60561. 

State of Ohio v. Sam Wah. 

No. 60562. 
Same v. same. 

No. 60563. 

State of Ohio v. Charles Ling. 

Mahoning County. 

No. 27569. 

Harry Naylor v. State of Ohio. 

No. 27606. 
Same v. same. 

No. 27718. 
Same v. same. 

No. 28155. 

Robert Crawford' v. State of Ohio. 

No. 28156. 

Curt Dobson v. State of Ohio. 

Miami County. 

No. 17850. 

0. S. Nicholas, et al., v. John Thompson, et al. 

Montgomery County. 

No. 24990. 

Stephen W. Lang v. A. E. Shepard. 
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No. 30948. 

State of Ohio, ex rel., Attorney General v. Dayton Gymnastic Club~ 
et al. 

Portage County. 

No. 5814. 

0. P. Spencer v. State of Ohio. 

Ross County. 

State, ex rel., B. B. Seymour v. Scioto Valley Bank of Kingston. 

Sandusky County. 

No. 8617. 

State of Ohio v. Richard Jackson. 

Shelby County. 

No. 7958. 

Samuel Humble v. State of Ohio. 

Stark County. 

No. 19251. 

William Echroate v. State of Ohio. 

No. 19379. 
Leo Apt v. State of Ohio. 

No. 19818. 

J. D. Collins v. State of Ohio. 
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Summit County. 

No. 6010. 

William Winkleman v. State of Ohio. 

Wyandot County. 

No. 8024. 

-F~ F. Scheidegger, et al., v. W. H. Bristol, Treasurer, etc. 
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Cases Disposed of in United States Courts from January 1st, 1910, to January 
1st, 1911. 

Circuit Court, Southern District of Ohio, Eastern Division. 

No. 1437. 

The Pennsylvania Co. v. The Marietta, Columbus and Cleveland Rail~ 
way Company, et al. 

No. 1417. 

The American Reduction Company v. The Board of Agriculture. 

Cases Pending in United States Courts from January 1st, 1910, to January 
1st, 1911. 

Circuit Court, Northern District of Ohio, Eastern Division. 

No. 7741. 

Mary A. Wightman v. The Pennsylvania Company, et al. 

Circuit Court, Southern District of Ohio, Western Division. 

No. 5992. 

Quackenbusch v. Elwood, et al. 

No. 6239. 

Bird v. The Peoples Gas and Electric Company. 
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Cases Pending in Probate Court on January 1st, 1911. 

Lucas County. 

No. II46. 

State of Ohio v. George Halben. 

No. u37. 

State of Ohio v. Mrs. G. G. Gillette. 

No. II38. 

State of Ohio v. G. G. Gillette and Mrs. G. G. Gillette. 

No. II24. 
State of Ohio v. John Eynon. 

No. II25. 
Same v. same. 

No. II0I. 

State of Ohio v. C. E. Brinkman. 

No. I102. 

Same v. same. 

No. IIoo. 

State of Ohio v. H. J. Brinkman. 

No. 1103. 

State of Ohio v. C. E. and H.J. Brinkman. 

No. 1097. 

State of Ohio v. Alexander Grytza. 

Richland County. 

Board of Managers of the Ohio State Reformatory v. -·Fred Spamer. 
et al. 
Note: Condemnation proceedings. 

Ottawa County. 

In the! matter of the condemnation of certain property for the state 
rifle range. 
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Criminal Proceedings Instituted before Probate Judges, Justices of the Peace, 
Police and Mayor's Courts, During the Year 1910, under the Direction 
of the Attorney General, as follows: 

. For Violations of Child Labor Laws............................ 92 
For Violations of \Vorkshops and Factory Inspection Laws........ 5 
For Violations of Pure Food Laws ............................. 226 

For Violations of }Iedical Registration Laws. . . . . . . . . . . . . . . . . . . . 38 
For Violations of Pharmacy Laws. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 r 
For Violations of Dental Laws. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
For Violations of }lining Laws................................ 46 
For Violations of Fish and Game Laws ......................... 250 

For Violations of Vital Statistic Laws........................ . . 2 

Total ................................................. 71~ 

• 

f, .\. G. 
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Canal Damage Claims Heard During the Year 1910. 

Commissioners George Bennett, \V. B. Rennick and Frank Ruth, at 
Circleville, Ohio. 

Amount Amount 
Claimed. Awarded. 

James I. Smith .................................. : ...... . $1. 200 00 $400 (JI) 

~lary A. Olds, Eliza Olds, Eleanor Gray and Effie Olds .. 1.000 no 100 00 
Fred L. Luts, Exr., and Chas. Kline ................... . 7:17 1)11 50 (JI) 

Henry Hulse, Edward Clendennen and Frank Clendennen. :r,0 no 
Frank E. Goeler ........................................ . ·115 00 :-IOO 00 
Charles Morris ........................................ . G~O 00 

George E. Goeler ...................................... . 155 00 
Theodore Carl ......................................... . 100 oo l 150 00 
Theodore Carl ......................................... . 1,j0 00) 

$4,762 00 $1,000 00 

Commissioners Frank Ruth, Allen Thurman and E. B. lVIcCarter, at 
Logan, Ohio. 

Amount Amount 
Claimed. Awarded. 

The Logan Clay Product Company, .................... . $16,301 83 
Hocking County ....................................... . 12.700 00 
L. C. Wright. .......................................... . 2,450 50 
L. C. Wright ........................................... . G.100 00 $,"iOO 00 
Neman & ":\IcBroom ........................... -~ ....... .. UH 00 
Riley Glass ............................................ . 1,000 00 

$-38, 743 33 

Commissioners John C. Teichert, James H. Moore and John Dewey, 
at Waverly, Ohio. 

Amount Amount 
Claimed. Awarded. 

John F. Prather and John Barch ........................ . $200 00 $200 00 
John F. Prather and Frank Cutlip ...................... . 600 00 600 00 
John F. Prather and Harry Baker ...................... . 252 00 252 00 
John F. Prather and J. J. Steinhauer .................... . 180 00 180 00 
John F. Prather and George Baker. .................... . 550 00 550 00 
l\f. D. Clark............................................ . 2,860 00 2,400 00 
Adah C. Jones .......................................... . 2,000 00 1,200 00 
Adah C. Jones and Abraham Cutlip ..................... . 2,420 00 2,085 0() 
Adah C. Jones and J. A. Fisher ......................... . 1,500 00 1.405 00 
Peter Bauer 300 00 200 00 

$10,862 00 $9,0Y2 00 

:'\OTE. The \.Yaverly claims are still pending for· hearing before the General 
Assembly. 
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III. 

DETAILED REPORT OF THE ATTORNEY GENERAL. 

Money Collected and Paid into the State Treasury by the Attorney General 
from January 1st, 1910, to January 1st, 1911. 

From \Vhom Received. 

I
January 15 The E. B. Lannan Co ................. . $2,51.5 42 I $2,515 42 
January 17 The Columbus Bolt \Vorks ........... . 1,::,1::, 27 7 575 27 
January 17 The P. Hayden Saddlery Hardware Co. 3,931 40 3:931 40 
January 31 The Baldwin Forging & Tool Co ..... . 2,805 90 2,805 90 
February 15 The Columbus Bolt Works ........... . 7,363 13 7,363 13 
Februarv 16 The E. B. Lanman Co ................. 2,458 43 2,458 43
Februar)· 21 

1 

The P. Hayden Saddlery Hardware Co.: 3,880 60 3,880 60 
J\Iarch 2 The Baldwin Forging & Tool Co ..... · t 2,896 40 2,896 40 
;\larch 15 The E. B. Lanman Co ................ . 2,581 48 2,581 48 
;\[arch 16 The Columbus Bolt Works ........... . 7,730 10 7,730 10 
J\larch 16 The P. Hayden Saddlery Hardware Co. 4,268 83 4,268 83 
1\pril 1 1 The Baldwin Forging & Tool Co ..... . 2,988 45 2,988 45 
April L'.i I The E. B. Lanman Co ................ . 2,561 61 2,561 61 
April 15 The Columbus Bolt Works ........... . 7,860 26 7,860 26 
April 16 . The P. Hayden Saddlery Hardware Co. 4,205 88 4,205 88 
l\la,· 2 1 The Baldwin Forging & Tool Co ..... . 2,795 98 2,795 98 
Ma~ 1-! The Columbus Bolt Works ........... . 7,256 85 7,256 8,j 
l\la)· 16 The E. B. Lanman Co ................ . 2,411 61 2,411 61 
l\f;n- li The P. Hayden Saddlery Hardware Co. 3,857 75 3,857 7.j 
J1111e 4 The- Baldwin Forging & Tool Co ..... . 3,093 20 3,093 21) 
June 16 The E. H. Lanman Co ................. : 2,738 63 2,738 63 
June 16 I The P. Hayden Saddlery Hardware Co. I 4,309 11 4,309 11 
June 161 The Columbus Bolt \Vorks ............ 1 8,273 81 8,273 St 
July 5 The Baldwin Forging & Tool Co ...... I 2.969 40 2,969 40 
July 15 The Columbus Bolt Works ............ I 7,938 53 7,938 53 
July 15 / The E. B. Lanman Co ................. 1 2,69!) 08 2.699 08 
July 16 The P. Hayden Saddlery Hardware Co.! 4.175 98 4, 17.5 !)8 
August 3 The Baldwin Forging & Tool Co ...... I 2,883 45 2,883 45 
1\ugust 16 The Columbus Bolt \Vorks ............ / 7,%2 67 7,!JG2 67 
August 16 The E. B. Lflnman Co ................. I 2,624 78 2.624 7-l 
August 16 The P. Hayden Saddlery Hardware Co./ 4,091 15 4,0!Jl L"i 
September 3 The Baldwin Forging & Tool Co ...... 1 2,!J2i .57 2,!J24 57 
September 1-':i The Cohtmbus Bolt Works ............ · 7 ,8-Hi 75 7,846 7.; 
September 1-5 1 The E. B. Lanman Co ................ . 2,642 83 I 2.642 itl 
September Hl The P. Hayden Saddlery Hardware Co. 4,0,j3 7,5 I 4,053 7.i
October l The Baldwin Forging & Tool Co ...... : 2,797 85 2.7!J7 Sci 
October 17 The Columbus Bolt \Vorks ............ I 7,717 48 7,717 48 
October 17 The P. Havden Saddlery Hardware Co.I 3,8-5!) 78 3,8:;!) 78 
October 17 The E. R. Lanman Co ................. ! 2 .4!J4 35 2.494 3.j
Xo,·ember 1-i The Columbus Bolt \Vorks ............ : 8.367 38 8,367 38 
Xovember 2 The Baldwin Forging- & Tool Co ...... I 2,751 31 I 2,7.51 31 
Xm·ember J.i The E. R. Lanman Co ................. I 2.616 0.5 ' 2,61G 05 
Xo,·emher Ill The P. Havden Saddlerv Hardware Co. I 4,012 87 I 4,012 87 
December 2 I The Baldwin Forgine- & Tool Co ...... I 2,664 38 ' 2,664 38 
December 1-"i I The Columbus Bolt \\'orks ............ I 7,888 23 I 7,888 23 
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<.::, From \\'horn Received . 
...... 
p 

December 15 The E. B. Lanman Co ................. \ 2,521 151 2.:,21 l:i 
December 16 The P. Hayden Saddlery Hardware Co. :J,077 78 I 3.0',7 78 

1----------
Total ............................. 1$20:3, 941 ti-5 $20:1. !l-11 Ii-'.'> 

I 

RECAPITULATION. 

The Columbus Bolt Works.......................................... $93,780 46 
The Baldwin Forging & Tool Co ................................... . :31.-570 89 
The P. Hayden Saddlery & Hardware Co ........................... . 47.72-1 88 
The E. B. Lanman Co.; ............................................ . :10 .8(i,5 -12 

Total .......................................................... $2'l:1.!1-II li!i 
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Money Collected and Paid Various State Departments and Institutions by the 
Attorney General from January 1, 1910, to January 1, 1911. 

 

.... 
= ~ 
::l"'
0 >
E o 

<t: 

I 
1. :1:3:1 Corporations delinquent under I 

the Willis law ...................... . $61,249 14 
To Secretary of State ............ . $19,480 26 
To Treasurer of State ............ . 41,768 88 

Penalties paid by same ............... . 7,620 16 
To Secretary of State ............ . 2,540 10 
To Treasurer of State ............ . 5,080 06 

2 Corporations delinquent under the 
Cole law· .......................... . 838 56 

To Auditor of State .............. . 838 56 
January 10 State ,·s. Smith Agricultural Chemical 

Co. ( Xo. 11330) advanced costs in 
case returned ...................... . 11 00 

To State Treasury ............... . 11 00 
January 13 A. D. Hill. Receiver of the American 

Insurance Co., 2nd 25% dividend of 
$,'ll!J.l!J ............................. . 79 so 

To Superintendent of Insurance .. . 79 80 
::\farch 28 Farmers and Merchants Banking Co., 

interest on State deposit of $50,000.00 
111 full to February 1st, 1910 ....... . 1,2.56 74 

To State Treasury ............... . 1,256 74 
April 14 R. L. Spencer, Receiver of the i'\ew 

England Fire Ins. Co ................ I 6 60 
To Superintendent of Insurance ... I 6 60 

April 14 United States Fidelity and Guaranty i 
Co.. in re Tona Focht. ............. I 92 19 

To Adjutant General .............. I !)2 1!} 

:\nril 20 Smith Premier Typewriter Co., on ac-1 
count of overpayment returned ..... ·I so I 

To Attorney General. ............ . I 50 
June 23 Home :\lutual Fire Ins. Co ............ f 110 r.4 I 

To Supt. of Insurance ........... -1 I 110 64 
June 27 Ida Shoecraft ( cocaine case) .......... GO 

State Board Pharmacy• ... ·I I 85 ! 
To of I 85 GO 

June 27 August Strong ( cocaine case) ......... . !)if,O: 
To State Board of Pharmacy ...... / !l7 r,o 

July !l Llovd Wilkinson, et al., vs. The Fire- I 
n;ans Tnsurance Co ................. . 2 7/i : 

To Supt. of Insurance ............ . I 2 7G 
July 27 Ohio German Fire Ins. Co.. 1st 30% ' 

dividend of ~!Ji~O.!l4 ................. . 2!)4 28 i 
To Supt. of Insurance ............ . 2!)4 28 

August 2 Claim of the State against W. D. Guil
bert and the Capitol Trust Co., for 
the use of moneys deposited by \V. 
D. Guilbert. as Auditor of State. 111 

the Capitol Trust Co.. beginning 
:.fay 8. l!JO.'.i. to April 3. Hl08 ...... . 5,747 2!J I 

To State Treasury ................ . :..747 2!l 
St•ptemher 1!l The Inter-State Life Ins. Co .. 2½% on! 

~Ii .2!l-i .."i7 gross premiums received! 
111 Ohio durinf:l" the year l!JO!l ........ 1 432 3!l 

To Supt. of Insurance ............. : 

https://50,000.00


86 ANNUAL REPORT 

MONEY COLLECTED AND PAID VAR1ous STATE DEPARTMENTS AND Ixsnn:noxs, 
ETC. - Co11cluded. 

0 ' 
0 u ...... 
C> .... ...... 

-:;; 
C1) 0 

5 ti 
;,

E o 
Q < 

I 
October 4 F. S. \Vebster Co., on account of over-

payment returned ................. . !J 00 
To State Treasury ............... . !) 01) 

October 18 State vs. Joseph Volz (N"o. 114018). 
Costs in case ....................... . 5.j 00 

To State Dairy and Food Dept. .. . 5:; 00 
December 19 \Varren Thomas, on account of over-

payment returned ................. . 47 00 
To State Treasury ............... -1 47 00 

1-----1-----
Total ......................... -I $78,036 25 $78,036 25 

I 

RECAPITULATION. 

Mo1,1ey collected and paid into State Treasury ........................ $203,941 65 
:Money collected and paid various State Departments and Institutions. . 78. 0:36 25 

Total amount collected ...............................·.......... ~281,977 90 

DISBURSEMENTS OF THE ATTORNEY GENERAL. 

Special Counsel ................................................... . $30,043 32 
Special Counsel (Liability) ......................................... . 5,450 00 
Special Counsel (Canal Matters) ................................... . 2.jO 00 
Books and Furniture ............................................... . 877 60 
Costs in cases, etc ................................................. . 1,!128 00 
Contingent expenses ............................................... . 1,594 31 
Traveling expenses ................................................ . ,541 20 
Remodeling office .................................................. . 121 50 
Salary Willis Tax Clerk ............................................ . 1,072 50 
Salary of janitor ................................................... . 363 75 
Investigations, etc., Newark riot. .......... ."....................... . 1,000 00 
Investigation of state departments .................................. . 6.851 00 
Salaries fixed by law ............................................... . 17.695 00 

$69,261 14 
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IV. 

COMMUNICATIONS FROM THE DEPARTMENT OF THE ATTORNEY 
GENERAL TO THE GENERAL ASSEMBLY OF OHIO DUR· 

ING THE YEAR 1910. 

REPORT OF THE ATTORNEY GENERAL PURSUANT TO HOUSE 
RESOLUTION No. 6. 

COLUMBUS, OHIO, April 11th, 1910. 

To the House of Representatives of the 78th General Assembly of the State of 
Ohio: 

Pursuant to the request contained in House Resolution No. G for informa
tion concerning the incorporation and business methods of The Hocking Valley 
Railway Company, the Attorney General submits herewith a report bearing upon 
the subject matter of the several inquiries contained in said resolution. 

The relations between The Hocking Valley Railway Company and the various 
parallel and competing ra_ilroad companies and coal companies referred to in the 
accompanying report are such that in order to avoid much unnecessary repetition 
and to clearly bring out the proper connections between the several companies, 
I have deemed it advisable to make the report in the form in which it is pre
sented. rather than undertake to answer in numerical order the various questions 
propounded in the resolution. 

As a preface to the report, and in order that the House may readily see 
the magnitude and importance of the railway company's connection and dealings 
with various parallel and competing railroads, coal companies, etc., the following 
preliminary statement is made: 

The Hocking Valley Railway Company was incorporated under the laws of 
Ohio on February 25th, 1899, pursuant to a plan for the reorganization of The 
Columbus, Hocking Valley & Toledo Railway Company issued by J. P. Morgan 
and Company. The capital stock of the company was fixed at $26,000,000, divided 
into $15,000,000 of preferred and $11,000,000 of common stock. There was an 
authorized bond issue of $20,000,000, secured by a first consolidated mortgage to 
the Central Trust Company of New York in which The Buckeye Coal and Rail
way Company joiner) with the railway company. 

The railway company maintains and operates a railroad from Toledo, Ohio. 
to Pomeroy, Ohio, in and through the counties of Lucas, Wood, Seneca, \\'yandot, 
Marion, Delaware, Franklin, Fairfield, Hocking, Athens, Perry, Vinton, Gallia 
and Meigs, being the same line of railroad formerly owned and operated by The 
Columbus, Hocking Valley & Toledo Railway Company. 

For about three years prior to the incorporation of The Hocking Valley 
Railway Company. the Columbus, Hocking Valley & Toledo Railway Company 
had been in the hands of a receiver. The President of the company, !\'icholas 
Monsarrat, was the receiver, and he also became president of The Hocking Valley 
Railway Company upon its organization. 

The railroad and other property of The Columbus, Hocking Valley & To
ledo Railway Company was sold in foreclosure proceedings in the federal court, 
at Cincinnati, Ohio, in February, 1899, to Ingalls and Gardiner who were repre
senting those interested in the reorganization of the company. .\bout March 1st, 
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1899, Ingalls and Gardiner c01weyed the railroad and other property so acquired 
by them to The Hocking Valley Railway Company, receiving therefore $16,000,000 
of the railway company's stock and $7,200,000 of its bonds. 

In addition to the railroad, The Columbus, Hocking Valley & Toledo Railway 
Company was also the owner of all the capital stock ($:Z/l0,000) and $1,375,000 of 
the bonds of The Ohio Land and Railway Company, and of all the capital stock 
of The Hocking Coal Company ($1,150,000). Said two coal companies owned 
about 29,975 acres of coal lands in the Hocking coal fields of Ohio. 

The capital stock and property of these two coal companies was also sold 
at the foreclosure sale aforesaid to the same parties. The Buckeye Coal & Rail
way Company was incorporated under the laws of Ohio to take over the proper
ties of said two coal companies, and after its incorporation and organization, all 
the capital stock of the company ($300,000) passed into the possession of the re
organization committee as a substitute for the stock of the two companies. There
after all the stock of The Buckeye Coal & Railway Company, except five shares 
reserved for the purpose of qualifying directors, was transferred by the reor
ganization committee to The Hocking Valley Railway Company. In addition to 
the acreage of coal land referred to, The Buckeye Coal & Railway Company, has 
under lease 9,600 acres which it acquired in 1902. Because of doubt as to whether 
or not the stock of The Ohio Land & Railway Company was fully paid The Central 
States Construction Company was incorporated as a medium for transferring the 
stock from the reorganization committee to The Hocking Valley Railway Company. 

During the months of April and May of the year 189!), the capital stock 
of the Raybould Coal Company, amounting to $35,800 and $:Z00,00(1 of the capital 
stock of The Boston Coal Dock & \,Yharf Company, all of which stock was pur
chased at a cost of $225,000, was acquired by the reorganization managers on 
behalf of The Hocking Valley Railway Company, and by them subsequently de
livered to the railway company. The latter company owns docks on the Great 
Lakes. 

The reorganization managers, during the year 1899, also purchased 19,439 
shares of the capital stock of The Sunday Creek Coal Company for The Hocking 
Valley Railway Company, paying therefor $342,860. 

In other words, in addition to the railr~ad The Hocking Valley Railway 
Company received from the reorganization managers stocks and bonds of coal 
companies, as follows: 

Ohio Land & Railway Company bonds .................. . $1,375.000 
Ohio Land & Railway Company stock ................... . 199.099 
Buckeye Coal & Railway Company stock ................ . 249.-500 
Sunday Creek Coal Company stock (costing $3-12.860) .. . l.!)43.900 
Raybould Coal Company stock ( c-osting $2:'i .000) ........ . 35,800 
R0ston Coal Dock & \Vharf Company stock ............. . 200.000 

Total bonds and stocks cleli\·ered ( par \·alue) ..... . 

From 1900 to l!l0fi, both inclusi\·e, the railway company increased its hold
ing in the stock of The Sunday Creek Coal Company to the extent of 12.!l2-1 shares. 
at a cost of $3fi2,i60.'.'l3. This coal company acquired and operated about 13,000 
acres of coal land in the Hocking coal district. The Hocking Valley Railway 
Company also acquired control oi the capital stock of Continental Coal Company, 
which capital stock is $:3,500,000. This coal company owned ~00 acres and held 
nnder lease 27,o00 acres of coal land in the Hocking coal field, and operated 
twenty-one mines, the value of which is about $tl.50,000. The Hocking Valley 
is al~o the owner of $273,000 of said coal company's bonds. 



ATTOR:-.EY <;E:-.ER.\L. 89 

The Hocking Valley Railway Company also acquired control of The Kanawha 
& Hocking Coal & Coke Company of \\·est \'irginia, through stock and bond 
-Ownership. This coal company owns :!l,~1111 acres of coal land in \\'est Virginia 
,·alued at $1,0::i0,0011, and operates under lease 10,!lllll acres vafued at over $-1!10,000, 
and owns and operates :381 coke ovens, valued at over $:!07,000. The Hocking 
Valley also is the owner of $:!50,000 of said coal company's bonds. 

The Sunday Creek Company was organized in Xew Jersey with a capital 
stock of $-1,01111,0IJII for the purpose of acquiring, and did acquire, the stock and 
property of the Sunday Creek Coal Company, The Buckeye Coal & Railway 
Company, The Ohio Land & Railway Company, The Continental Coal Company 
and The Kanawha & Hocking Coal & Coke Company. The capital stock of this 
company is owned by The Hocking Valley and The Toledo & Ohio Central Rail
way Companies, the former owning $3,485,000 and the latter $513,700. 

The total acreage of coal lands owned and operated by The Sunday Creek 
Company is over 100,0011 acres, on which there are forty-four mines and 381 
coke ovens in operation. The total value of this company's property is about 
$4,,500,000. 

In the plan of reorganization issued by J. P. Morgan & Company, above re
ferred to, and which was ratified by the stockholders of The Hocking Valley 
Railway Company, attention was called to the fact that the principal business of 
The Columbus, Hocking Valley and Toledo Railway Company is the transportation 
of bituminous coal from the Hocking coal field, which business, it is declared is 
strictly and intensely competitive, particularly between The T. & 0. C., C. S. & H., 
and the old Hocking Valley Railway companies. Tt was further declared that 
the plan of reorganization should be sufficiently flexible as to admit of the acquisi
tion of this business and place it in the control of The Hocking Valley Railway 
Company. To provide funds to consummate the suppression of this competition, 
and to secure to The Hocking Valley Railway a monopoly in the business of 
transporting coal from the Hocking coal field, it was provided in Article 1 of 
the company's regulations that $10,000,000 of its capital stock should be reserved 
for the purpose of acquiring interests in The Toledo and Ohio Central and the 
C., S. & H. Railway Companies, both of ·which were and are parallel and com
peting roads with The Hocking Valley Railway Company. 

This part of the plan of reorganization, and the purpose of Article 1 of the 
regulations of The Hocking Valley Railway Company, have been fully ac
complished, for, as will hereafter appear, The Hocking Valley Railway Com
pany acquired a controlling interest in the parallel and competing railroads referred 
to, and all competition between them has been suppressed and destroyed. 

The Hocking Valley Railway Company also acquired a majority of the 
capital st0ck of The Kanawha and Michigan Railway Company, which operates 
a parallel and competing railroad. This stock ownership consists of 45,100 shares 
of the par value of $-1,::ilO,OOO. This stock was acquired from The Toledo & Ohio 
Central Railway Company in exchange for all the stock and bonds of The Zanes
ville & Western Railway Company, to-wit, $2,500,000 of stock and $2,000,000 of 
bonds. After this exchange, The Hocking Valley placed its managerial officers 
and directors in similar positions in The Kanawha & Michigan, and since said 
exchange The Hocking Valley has controlled and managed the property and busi-
11ess of said company, and competition between them has been suppressed and 
destroyed. 

It has been charged by the prosecuting attorney of Perry County, Ohio, in 
an action of quo warranto filed in the Circuit Court of that county against The 
Hocking Valley Railway Company, that said railway company has acquired and 
owns the capital stock of The Toledo & Ohio Central Railway Company, which 
operates a parallel and competing railroad, and that said stock is held for it by 

https://ATTOR:-.EY
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the Middle States Construction Company, a holding company incorporated in ).;ew 
Jersey. Managerial officers and directors of The Hocking Valley have been placed 
in similar positions of authority in The T. & 0. C. Railway Company, and com
petition between these companies has been suppressed and destroyed. 

All the capital stock and bonds of The Zanesville and \ Vestern Railroad Com
pany, which operates a railroad parallel and competing with the Hocking Valley 
Railway Company, is held by The Toledo and Ohio Central Railway Company, 
having been acquired by it from The Hocking Valley Railway Company as above 
set forth; and The Hocking Valley Railway Company, through its control and 
management of the property and business of The Toledo & Ohio Central Railway 
Company, is exercising control and management of the property and business 
of The Zanesville and \Nestern. Competition between these railroads has been 
suppressed and destroyed. 

The Hocking Valley Jfailway Company in addition to its stockholding and 
bondholding interests in the coal companies referred to, has also guaranteed the 
payment of $2,750,000 of the bonds of The Kanawha and Hocking Coal & Coke 
Company, and $2,750,000 of the bonds of The Continental Coal Company. These 
guaranties are shared by The Toledo and Ohio Central Railway Company. 

l.7nder an arrangement or agreement by which these railroad companies 
guaranteed the Continental Coal Company bonds, these two parallel and competing 
railroad companies have also entered into a traffic pool whereby all competitive 
freight coming to and from the property of the coal company is divided between 
them. To secure the performance of this agreement, $3,4!)9,500 of the coal com
pany's stock was transferred to J. P. Morgan and Company, as trustee, and cer
tificates of beneficial ownership issued to the parties owning the stock. 

Commencing with the year 1901, The Hocking Valley Railway Company 
has unlawfully discriminated against independent coal operators in the Hocking 
coal field in the furnishing of track and transportation facilities, and especially in 
fayor of the coal companies in which it has stockholding and bond holding in
terests, as will more fully appear from the accompanying report. 

It also appears that for several years the railway compahy has hauled the 
coal of its subsidiary coal companies without collecting the freight c:1ar12es tl1ere
for, and the amount of these unpaid freight charges is in the neighborhood of 
$2,000,000. The independent coal operators at all times haYe been required to 
pay promptly for the transportation of their coal. 

By an agreement dated July 29, 1903, a so-called "Trunk Line Syndicate'' 
acquired control of a majority· of the common stock of The Hocking Valley 
Railway Company and also control of the stock of The Toledo & Ohio Central 
Railway Company, which has resulted in a practical control of The Hocking 
Valley Railway Company by said syndicate. The railroad companies composing 
this syndicate are The Baltimore & Ohio, Lake Shore & :-Iichigan Southern, 
Pittsburg, Cincinnati, Chicago & St. Louis, Chesapeake & Ohio, and The Erie 
Railroad Companies. 

Various actions have been commenced by the State against The Hocking 
Valley Railway Company challenging the validity of its ownership of the stock of 
the various parallel and competing railroad companies and of the coal com
panies above referred to, and its guaranty of the bonds of the coal companies. 
Actions have also been commenced and complaints filed against it by independe~t 
coal operators to compel it to afford fo them the same track and transportation 
facilities which it extends to its own coal companies, and also to compel it to cease 
its discrimination against certain points in the Hocking Valley coal field in its 

· rates for hauling coal. 



.\TTORXEY GEXER.\L. 9t 

The internal management and business policies of The Hocking Valley arc 
also being itn-estigated in suits brought by minority stockholders to inspect the 
records and books of the company. The details and rc:sult of the various trans
actions aho\·e referred to are set out more at length in the accompanying report. 
As a result of these transactions The Hocking Valley Railway Company has 
acquired control and management of the parallel and competing railroads that 
enter into and extend through the Hocking Valley coal field, thereby securing a 
monopoly in the business of transportation of coal therefrom, and competition 
therein has been suppressed and destroyed. The Hocking Valley Railway Com
pany has also acquired ownership in and control of many of the large coal mines 
and tracts of coal lands situated in the Hocking coal field, which tends to a. 
monopoly in the business of mining and marketing coal from the Hocking Valley 
coal fields. 

The illegality of the acts and transactions of the Hocking Valley Railway 
Company to which special attention has been called, admits of no doubt. The
public policy of the state for years has been opposed to railroad companies ac-
quiring the capital stock of parallel and competing railroads and of coal com
panies, especially a majority or controlling interest in such companies. Equally 
illegal is the investment of the railway company's funds in the purchase of coal 
lands, the pooling of competitive freight, and its guaranty of the payment of coal 
company bonds. . 

The plan of reorganization issued by J. P. 1Iorgan & Company, pursuant 
to which the various transactions referred t-0 were carried out, has the stamp 
of illegality on its face, in that one of its expressed purposes and objects is the 
suppression and destruction of competition between parallel and competing rail-
roads and the building up of a monopoly in the business of mining and transporting_ 
coal from the Hocking coal field. 

Article l of the Regulations of The Hocking Valley Railway Company is 
also clearly illegal, in that it expressly reserves $10,000,000 of the railway com
pany's stock for the unlawful purpose of acquiring interests in two parallel and 
competing railroads, viz: The Toledo and Ohio Central and The Columbus, 
Sandusky and Hocking Railway Company, or the successor of either company. 

The control of the Hocking Valley Railway Company by the "Trunk Line 
Syndicate," and the dictation of its policies, is also unwarranted and illegal. 

The Hocking Valley Railway Company has no authority to acquire and hold 
the capital stock of any of the parallel and competing railroads or of any of 
the coal companies referred to, or to control or manage their property and 
business; neither has it authority to guarantee the payment of coal company 
bonds, or to discriminate against independent coal operators, or different points, 
in the furnishing of track and transportation facilities or in freight charges. 

The right of stockholders in The Hocking Valley Railway Company to in
spect its hooks and records at all reasonable times is secured to them hy the 
Statutes and the decisions of the Supreme Court of the state, and its refusal to 
permit such inspection is unwarranted and illegal. 

As is shown in the accompanying report, many of the illegal transactions of 
The Hocking Valley Railway Company heretofore referred to were challenged in 
a quo warranto proceeding commenced by the state of Ohio ex rel the At
torney General in the circuit court of Franklin County, Ohio, and declared by said 
court to be illegal and against the public policy of this state, as appears in the 
decisions of said court written by Judge Allread, and reported in 31st Circuit 
Decisions, 17,"i, and in 8 Circuit Court, Xew Series, 145. 

Owing to the great importance and public interests involved, and the far
reaching effect of the matters l1erein discussed, the Attorney General begs to sug-
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gest that if funds are legally available therefor, and if the rules of procedure of 
_your body will permit, that you should order printed this and the accompanying 
typewritten report, so that it may be available to each member of the general 
assembly. 

The :\ttorney General will be pleased to consult with and advise the House 
of Represcntati,·es in regard to any legislation that the foregoing report may 
.suggest. 

Respectfully submitted, 
U. G. DENMAN, 

Attorney Ge11cral. 

REPORT OF ATTORXE Y GEXERAL COXCERXIXG THE HOCKl::\'G 
VALLEY RAILWAY COMPAi'JY CALLED FOR BY HOUSE 

RESOLUTIOX XO. G. 

RELATION BETWEEN THE HocKING VALLEY RAILWAY Co~rPAXV .\Xll PARALLEL AND 

COMPETING RAILROAllS. 

(a) The Hocking Valley Railway Company was incorporated under the 
laws of Ohio on the 20th day of February, 18!l!l, pursuant to a plan issued by 

_J. P. Morgan & Company for thf reorganization of The Columbus, Hocking 
Valley and Toledo Railway Company. 

The authorized capital stock of the railway company was $:2G,000,000, of 
which $15,000,000 was preferred and $11,000,000 was common stock, and there 
was an authorized bond issue of $20,000,000. 

The company commenced business on March 1, 18!)9, having acquired from 
l\L E. Ingalls and Geo. H. Gardiner, the purchasers at judicial sale, the railroaLl 
formerly owned and operated by The Columbus, Hocking Valley & Toledo Rail
way Company. Sixteen million dollars of The Hocking Valley Railway Com
pany's stock and $7,200,000 of its bonds, were paid to the purchasers at the re

-ceiver's sale. Since l\farch 1, 18!J!l, The Hocking Valley Railway Company has 
maintained and operated, and it now maintains and operates, a line of railroad ia 

:and through the counties of Lucas, \Vood, Seneca, \Vyandot, Marion, Delaware, 
Franklin, Fairfield, Hocking, Athens, Perry, Vinton, Gallia and l\Jeigs, extending 
from Toledo, Lucas County, Ohio, its northern terminus, to Pomeroy, Meigs 
County, Ohio, by way of Gallipolis, Gallia County, Ohio, on the Ohio River, its 
·southern terminus, with a branch line of railroad from Logan, in Hocking County, 
·Ohio, to Athens, in Athens County, Ohio. The company also reaches various 
·points in the Hocking coal field by branch lines from X elsonville and Athens, and 
also extends into the Jackson coal field. From Gallipolis to Pomeroy the line of 
railroad follows the Ohio River. 

The principal business of The Hocking Valley Railway Company and of 
its said predecessor is and was the transportation of bituminous coal from 
·the Hocking coal field in Athens, Perry: and Hocking Counties, Ohio, and from 
the coal fields of \Vest Virginia, to the markets of the north and northwest. 
This coal is sold in competition in the lake and northwestern trade with the 
coal from western Pennsylvania, eastern Ohio, and \.Yest Virginia, from which 
coal is transported by the Pennsylvania and X ew York Central lines, Baltimore & 
Ohio, Chesapeake & Ohio, Xorfolk & \Vestern and the Wheeling & Lake Erie. 
Prior to and at the time of the incorporation of The Hocking Valley Railway 
Company the business of transporting coal from the Hocking field was intensely 

•competitive and was participated in by four lines of railr.oad which were owned 
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and operated by The Columbus, Hocking Valley & Toledo Railway Company, 
The Toledo & Ohio Central Railway Company and its connection The Kanawha 
and ~Iichigan Railway Company, The Columbus, Sandusky & Hocking Railway 
Company, and the Baltimore and Ohio Railroad Company. The latter company 
entered the coal field by a branch line from Xewark, Ohio, and was hut a small 
factor. 

In connection with the reorganization of The Columbus, Hocking Valley 
& Toledo Railway Company, a reorganization agreement was issued hy J. P. 
~Jorgan & Co., reorganization managers, dated January 4, l~!ln, in which th('. 
competitive conditions above mentioned and the contemplated suppression of that 
competition were referred to as follows: 

"The principal business of The Columbus, Hocking Valley and 
Toledo Railway Company is 1he transportation of bituminous coal 
from mines on adjacent property. 11y reason of its low grades, the 
railway, in a general way, is well adapted to this business, though very 
considerable changes are necessary, hath in the track and in the equip
ment (eopecially the motive power), in order to make the railway 
more fully adapted to economical operation. 

"All of this business is strictly and intensely competitive, and 
the field in Ohio is covered by the following lines of railway: Co-
lumbus, Hocking Valley and Toledo Railway Company: Toledo and 
Ohio Central Railroad Company: \\"heeling and Lake Erie Railroad 
Company: Columbus, Sandusky and Hocking Railroad Company: 
Toledo and \Valhounding Valley Railroad Company; Baltimore and 
Ohio Railroad Company: Cleveland, Lorain and \Vheeling Railway 
Company. 

'') t is not too much to say that the entire business, which now 
is divided among seven lines, could be transacted easily, and with much 
greater economy, by_ two or three lines. The existence of such un
necessary transportation facilities continually causes undue and bitter 
competition, as is shown by the fact that of the lines in question four 
are now in the hands of receivers. The heavy burdens upon the Co
lumbus, Hocking Valley and Toledo in the past have emboldened its
competition to attack it in various ways: and from time to time, in 
futile efforts to avoid unnecessary warfare which it could not afford, 
the Hocking Valley has been obliged to make unreasonable concessions 
to its rivals. If it is to protect itself in the future, the Hocking 
Valley must be reorganized on a hasis of fixed charges, such as 
it may rearnnahly be expected to pay even in times of a<lversity an<l· 
compet1t1on. These lower charges can he reached only hy reducing 
the present indehtedness. As compensation for such reduction proper 
preferred stock to a moderate extent may properly he given. 

.. In a<ldition to the competition above indicated, the situation is 
further complicated by the fact that of Tate years the \\'est Virginia 
coals have rapidly supplanted the Ohio coals in the markets reached 
hy the latter. It is true that the \Vest Virgini:i coals have to be hauled· 
a lon):!er clistance, hut this is more than neutralized hy the fact that: 

.. I. Their quality is far superior to that of the Ohio coals. 
"':!. The cost of mining them is much less than the cost of min

ing the Ohio coals. 
";l. They are carrie<l to some parts of the \\'est in hox can.: 

)loin~ for g-rain, which box cars would otherwise go \\'('St l'mpty. 
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"It is proper also to observe that of the se\·en· existing lines in 
Ohio, three, including the Columbus, Hocking Valley and Toledo, 
operate in absolutely one field or district, and the other four lines 
in a field to the east thereof. 11uch economy of operation and better 
public service could be secured if the three lines in the Hocking dis
trict were united in some form, so that their combined traffic could, 
so far as possible, be centered on the Hocking Valley Railroad, which, 
by reason of its low grades, when put in proper condition, could move 
the traffic much more economically than either of the others, and con
sequently with a profit to itself as well as to the lines from which it 
would be diverted. Any plan of reorganization of the Hocking Val
ley, therefore, should be sufficiently flexible to admit of such ac
quisition." 

To provide funds for the consummation of the aforesaid plan for the suppres
:sion of the competition just referred to, The Hocking Valley Railway Company 
.appropriated ten million dollars ($10,000,000) of its capital stock, as evidenced by 
the regulations adopted February, 1899, by the stockholders of the company, which 
regulaions contain, inter alia, the following: 

"Article 1. Reserved Stock. Of the authorized capital stock 
of this company, fifty thousand shares of preferred stock and fifty 
thousand shares of common stock, amounting in the aggregate to· 
the par value of $10,000,000, shall be reserved from present issue; 
and from time to time hereafter, when and as deemed practicable and 
desirable by the board of directors, with the approval of '.\!Iessrs. 
]. P. Morgan & Company, reorganization managers, under a certain 
plan and agreement for the reorganization of The Columbus, Hocking 
Valley & Toledo Railway Company, dated January 4, 18!J!J, and to the 
extent and in the manner permitted by the laws of the State of Ohio, 
such shares shall be issued for the purpose of acquiring interests 
in The Toledo & Ohio Central Railway Company and in The Co
lumbus, Sandusky & Hocking Railroad Company, or in some com
pany or companies being the successor or successors in interest of one 
or the other of the said two companies; and except fo'r the purposes 
of such acquisition, and with such approval of said reorganization 
managers (which, however, shall involve no liability on their part), 
such stock shall 1,ot be issued in whole o, in part." 

(b) The Toledo and Ohio Central Railway Company is incorporated under 
the laws of the State of Ohio. 

Prior to the incorporation of The Hocking Valley Railway Company, The 
Toledo and Ohio Central Railway Company maintained and operated, and it now 
maintains and operates, a Ene of railroad extending in a southerly direct.on 
from Toledo, Lucas County, Ohio, to Corning, Perry County, Ohio, by way of 
Fostoria, Bucyrus and X ew Lexington. Said railway company also maintains 
and operates a line of railroad from Thurston to Columbus, and thence by way 
of 11arysville, Kenton and Findlay to Toledo, Ohio. The principal business of 
The Toledo and Ohio Central Railway Company is and at all times has been 
the transportation of bituminous coal from the Hocking coal field in Ohio to 
the markets of the north and northwest. 

For many years prior to ·and since the organization of The Hocking Valley 
Railway Company, the railroad of The Toledo and Ohio Central Railway Company 

https://direct.on
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has been and is now operated in connection with the railroad of The Kanawha 
.md ::\lichigan Railway Company as its southern extension or connection, said two 
railroad, forming a through and continuous line for the carriage of passengers and 
freight between Toledo and the Ohio River and into \Vest Virginia. 

In 18!)() The Toledo and Ohio Central Railway Company acquired forty-five 
thousand one hundred (45,100) shares of the capital stock of The Kanawha am! 
::\Iichigan Railway Company, of the par value of $-1,510,000, constituting a ma
·jority of the outstanding capital stock of said company, and said stock so ac
quired was held and owned and voted by The Toledo and Ohio Central Railway 
Company until June, 1903, when that company parted with its ownership of said 
stock to The Hocking Valley Railway Company in exchange for all the stock and 
all the bonds of The Zanesville and vVestern Railway Company, as hereinafter 
stated. During its ownership of the Kanawha and ::\Iichigan Railway Company 
stock, that is, from 1890 to 1903, The Toledo and Ohio Central Railway Company 
controlled and managed The Kanawha and ::\Iichigan Railway Company and its 
property and business, and placed its officers and directors in similar managerial 
positions with The Kan;,.wha and Michigan Railway Company. 

The Hocking Valley Railway -Company and The Toledo and Ohio Central 
Railway Company maintain and operate competing railroads; and the line of 
railroad of The Toledo and Ohio Central Railway Company, for its entire length 
from Toledo, Ohio, to Corning, Ohio, is parallel to the line of railroad of The 
Hocking Valley Railway Company. The lines of railroad of The Toledo and 
Ohio Central Railway Company and The Kanawha and ::\Iichigan Railway Com
pany form and constitute a natural competitor of The Hocking Valley Railway 
Company from the Ohio River to Lake Erie and the north and northwest in the 
transportation of bituminous coal and other freight and passengers. 

At the trial of the State's ouster case against The Hocking Valley Railway 
Company, hereinafter referred to, counsel for the railway company stated that 
a syndicate of individuals or corporations hold a substantial majority of the 
common stock of The Hocking Valley Railway Company, the total issue of which 
common stock is $11,000,000.00, and the same parties or their connections or allied 
interests hold a controlling interest in the capital stock of The Toledo and Ohio 
Central Railway Company. It has subsequently been charged by the prosecuting 
attorney of Perry County, Ohio, in an action of quo warranto hereinafter re
ferred to, that The Hocking Valley Railway Company has acquired control of 
the stock of The Toledo and Ohio Central Railway Company and that it is being 
held for it hr the ::\Iiddle States Construction Company, of )Jew Jersey. 

The president of The Hocking Valley Railway Company, Xicholas ::\[onsarrat, 
has been president or vice-president of The Toledo and Ohio Central Railway Com
pany since 1899, and both -roads have had the same general superintendent since 
1!101. Roth railroads have had several directors in common since 11<!1!1. 

Prior to the year rno::i, The Hocking Valley Railway Company secured 
and exercised and it has exercised control. and management of the railroad, prop
erty and business of The Toledo and Ohio Central Railway Company, and ha, 
placed its own managerial officers and directors in similar offices and positions in 
the control and management of The Toledo and Ohio Central Railway Company, 
which said common officers and directors have performed the duties and authority 
of their respective offices and positions for both railway companies. After and 
at all times since The Hocking Valley Railway Company secured the control and 
management of the railroad, pr0perty and business of The Toledo and Ohio Central 
Railway Company and placed its own managerial officers and directors in charge 
thereof, comretition between said companies was suppressed and destroyed. 

There has been complete harmony between these two natural parallel an,! 

https://11,000,000.00
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competing roads, as appears particularly from their Jotnt interest in coal com
panies and guaranty of coal company bonds, their policy in furnishing and denying 
track and transportation facilities, identity of officers .and directors, etc. In addi
tion to the interest of The Toledo and Ohio Central Railway Company in the 
Continental Coal Company and in the Kanawha & Hocking Coal & Coke Com
pany by reason of its guaranty of several millions of dollars of these coal com
panies' bonds, said railway company has held all the stock of the Imperial Coal 
Company, amounting to $.300,0II0, and of the Xational Coal Company, amounting 
to $lu0,0U0. This railway company also held stock in the Sunday Creek Coal 
Company and now owns $51.3,700 of the stock of the Sunday Creek Company. 

(c) The Kanawha and Michigan Railway Company is incorporated under 
the laws of Ohio. 

Prior to and at the time of the incorporation of The Hocking Valley Rail
way Company The Kanawha and Michigan Railway Company maintained and 
operated and it now maintains and operates a line of railroad from Corning, 
Perry County, its northern terminus, and thence extending in a southerly direction 
in and through the Counties of Meigs and Gallia, in the State of Ohio; and 
thence crossing the 

0 
0hio River, in and through the Counties of Mason, Putnam, 

Kanawha and Fayette, in the State oi \,Vest Virginia, to Gauley Bridge, Fayette 
County, \Vest Virginia, its southE'rn terminus; making a distance of about u8 miles 
in Ohio and about 100 miles in \Vest Virginia. From Hobson, in Meigs County, 
the Kanawha and Michigan Railway 1 each es Point Pleasant and Gallipolis over 
the tracks of The Hocking Valley Railway Company under a trackage contract. 
The principal business of The K·anawha and Michigan Railway Company is the 
transportation of coal from the Hocking coal field in Ohio and the Kanawha 
coal district of \\'est Virginia to the lakes and northwest. This company has the 
choice of two outlets to the north, viz: The Hocking Valley and The Toledo 
and Ohio Central. 

The line of railroad owned and operated by the Kanawha and Michigan 
Railway Company in the State of Ohio, extending from Corning, Perry County, 
to the Ohio River is parallel to and in· close proximity with that portion of The 
Hocking Valley Railway Company's line of railroad extending from Logan, Ohio, 
to the Ohio River. 

At Corning, Ohio, the railroad of The Kanawha and Michigan Railway Com
pany connects with the railroad of the Toledo and Ohio Central Railway Com
pany, and the railroads of both said railway companies form 

O 

a continuous and 
through line from Gauley Bridge, \,Yest Virginia, to Toledo, Ohio. 

By traffic and trackage arrangements passenger and freight trains, carrying 
passengers and freight, have been and now are run over both railroads and in 
both directions between Toledo and the Ohio River and into \Vest Virginia with-
out change of cars or crews, which arrangements have been in existence since 
1890. 

Prior to ;u1d at the time of the incorporation of The Hocking Valley Rail
way Company, The Kanawha and Michigan Railway Company was an active com
petitor of The Columbus, Hocking Valley and Toledo Railway Company, and 
prior to the acquisition by The Hocking Valley Railway Company of a majority 
of The Kanawha and Michigan Railway Company's capital stock, as hereinafter 
stated, The Kanawha and Michigan Railway Company was an actual competitor 
of said The Hocking Valley Railway Company. 

··rhe Hocking Valley Railway Company owns a majority of the capital stock 
of The Kanawha and Michigan Railway Company, to-wit, 45,100 shares of the 
par value of $4,.510,000, having acquired it from The Toledo and Ohio Central 
Railway Company in exchange for all the capital stock and bonds of The Zanes
ville and \Vestern Railway Company. After the acquisition of said stock the 
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president, general superintendent, some of the director~, and other managerial 
officers of The Hocking \'alley Railway Company were placer) in similar office; 
and positions in the management oi The Kanawha «IHI :\Iichigan ;md The Toled" 
and Ohi,, Central Railway Companies, and since said time The Hocking \'alley 
Railway Company has controlled and managed the railroad, property and lmsi
ne.;s of The Kanawha and :\iichigan Railway Company. 

Since the ac(]uisition hy The Hocking Valley Railway Company of the ma
jority stock of The Kanawha and :\Iichigan, and the placing of its own man
agerial officers and directors in similar offices in The Kanawha and :\iichigan Rail
way Company, all competition between these two companies has heen suppresse I 
and destroyed. 

The continuou~ and through lir,e of railroad from Gauley Bridge, \\'est 
Virginia, to Toledo, Ohio, formed hy the connection at Corning. Ohio, of the rail
roads of The Kanawha and Michigan Railway Company and The Toledo and 
Ohio Central Railway Company, is p::irallel to and a natural competitor with the 
entire line of railroad owned and c,perated hy The Hocking Valley Railway 
Company. 

Said comhinecl and through l:ne w:is, prior to and at the time of the incor
poration of The Ho(:king Valley Railway Company, an actual competitor of The 
Colt1•nhus, Hocking Valley and Toledo Railway Company, t~,e immediate precle
cessor of The Hocking Valley, and said competition also continuecl against The 
Hocking Valley Railway Company after its inrnrpmation u:1til it acquire.I the 
control and management of the railroad, property and business of The Toledo 
and Ohio Central Railway Company and of The Kanawha ancl ::\[ichigan Railway 
Company and installecl its own marngerial officers in similar offices ancl 1,ositions 
in the management of both said c,rn1;>eting railway companie,. .\iter Tr.e Hock
ing Valley Hailway Company had s~cvred the control anrl man:ii;ement of The 
Toledo and Ohio Central Railway Company and of The Kanawha and :\iichigan 
Railway Company, and had placed its own managerial officers in charg-e aml 
control of the railroads of both said companies, all competition between said com
bined and thrm•gh lines and The Hocking \·alley Railway Company was sup
pressed and destroyed. 

The Kanawha and Michigan Railway Company, consiclerd independently of 
The Toledo and Ohio Central Railway Company, is a natural competitor of The 
Hocking Valley Railway Company from the Ohio River to points north and north
west; and from the Ohio River north, for a di,tance of about liK miles, the rail
roads of both The Kanawha and Michigan Railway Company and The Hockin:s 
Valley Railway Company traverse the same terriJory ancl coal field and are 
natural competitors for business in said territory and coal field and also for the 
business coming down the Ohio River for anrl from points on The Tokdo and 
Ohio Central Railway. Competition in this territory between The Kanawha and 
:\Iichigan Railway Company and The Hocking Valley lfailway Company existed 
for several years anrl wa, continuer] until The Hocking Valley Railway Compan~· 
acquired a majority of the capital stock of the Kanawha ancl :.\Iichigan and placed 
its own managerial officers in control of sairl railway company's property anrl 
business, when all competition between the two companies was suppressed anrl 
destroyed. 

By reason of The Kanawha anrl :\Iichigan connecting with The Toledo and 
Ohio Central at Corning, Ohio, and the arrangement hetwcen these two road, 
for the operation of through trains between Toledo and the Ohio River, The 
Kan~.wha and :\Iichi,,:an re;iches points common to both The Ihcking Valley and 
The Toledo ancl Ohio Central Railway Companies. 

7 .\. G. 
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(d) The ZanesviJle' and \Yestern Railway Company 1s incorporated under 
the laws of Ohio. 

The Zanesville and \\-estern Railway Company is the successor in interest 
to a portion of the property formerly operated by The Columbus, Sandusky and 
Hocking Railroad Company, which was sold at receiver·s sale to Paul D. Gravath. 
The portion acquired by the Zanesville and \\'estern runs from Zanesville to 
Columbus, with various branches extending into the Hocking coal field. 

The line of railroad of The Zanesville and \\'estern Railway Company enters 
and traverses the Hocking coal field, i:nd said company is engaged in the business 
of transporting bituminom coal and other freight and passengers from said coal 
field and the territory adjacent thereto. 

Prior to the incorporation of The Hocking Valley Railway Company, The 
Columbus, Sandusky and Hocking Railway Company (the immediate predecessor 
of The Zanesville and \Vestern Railway Company) was a competitor of The Co
lumbus, Hocking Valley and Toledo, The Toledo and Ohio Central and The Kan
awha and Michigan Railway Companies. As heretofore stated, this competition 
was referred to in the agreement for the reorganization of The Columbus, Hock
ing Valley and Toledo Railway Company, and plans were outlined therein for 
the suppression of that competition by bringing The Columbus, Sandusky and 
Hocking or its successor under the control of The Hocking Valley Railway 
Company. 

The competition between The Columbus, Sandusky and Hocking and The 
Columbus, Hocking Valley and Toledo Railway Company and its successor, The 
Hocking Valley Railway Company, continued until The ZanesviJle and \Vestern 
Railway Company acquired the railroad of The Columbus, Sandusky and Hocking 
Railway Company and the acquisition of aJI the capital stock and bonds of The 
Zanesville and \Vestern Railway Company by The Hocking VaJley Railway Com
pany, when said competition was snopressed and destroyed. 

In 1902, The Hocking Valley Railway Company, acting under authority of 
Article 1 of its code of regulations, already referred to, and pursuant to the 
agreement for and plan of reorganization therein mentioned, acquired aJI the cap
ital stock, to-wit, $2,500,000 and all of the first mortgage bonds, to-wit, $2,000,000 
of The Zanesville and \\'estern Railway Company, paying therefor $1,000,000 of 
the defendant's reserved preferred capital stock and $578,400 of its resen·ed com
mon capital stock. 

At the time of the transaction, The Hocking VaJley Railway Company placed 
its managerial officers in similar positions of authority in The ZanesviJle and 
vVestern Railway Company, and assumed the control and management of its rail
roads, property and business, and thereupon and thereafter all competition be
tween these two railway companies was suppressed and destroyed. 

On or about June 4, 1903, The Hocking Valley Railway Company exchanged 
all the capital stock and all of the first mortgage bonds of The Zanesville and 
Western Railway Company theretofore acquired by it as aforesaid, for a majority 
of the capital stock of The Kanawha and Michigan Railway Company then owned 
by The Toledo and Ohio Central Railway Company, to-wit, 4-5,100 shares of the 
par value of $4,510,000. Said capital stock and bonds of The Zanesville and 
Western Railway Company have been owned and held by The Toledo and Ohio 
Central Railway Company. 

The Zanesville and \Vestern Railway Company is a natural competitor of 
The Hocking Valley Railway Company and of The Toledo and Ohio !=entral 
Railway Company; and the actual c0mpetition which formerly existed between 
The Columbus, Sandusky and Hocking Railway Company and The Hocking 
Valley Railway C0mpany was suppressed and destroyed by The Hocking Vailey 
Railway Company after it acquired all the stock and bonds of The Zanesville 
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and \\'estern Railway Company and placed its managerial officers in similar po
sitions of authority in The Zanesville and \\'estern Raihvay Company; and for 
se,·eral years The Hocking Valley Railway Company has managtd and cuntrul!cd 
the railroad, property and business of The Zanesville and \Yestcrn Railway Com
pany through its control and management of the railroad, property and business 
of Tht Toledo and Ohio Central Railway Company. 

RELATION" BETWEEN" THE HOCKJXG VAi.LEY R.\JLWAY CO)IP.\XY .\XD THE "TRCXK 

LIXE SYNDICATE." 

On this subject the following matter is taken from the report of the Inter
state Commerce Commission, a copy of which report is submitted herewith: 

The Pittsburg coal district, the \\'est Virginia coal districts, and the Ohio 
,coal districts, including the Hocking coal fields, enter into competition with each 
other in the lake trade and the trade of the northwest, and particularly as to 
coal transported by vessel to the upper lake ports. The railroad lines transporting 
-0r which are in a position to transport this coal are those of the Pennsylvania, 
The Baltimore & Ohio, and the X ew York Central systems, and the Hocking 
Valley, the Toledo & Ohio Central, the Zanesville & \\'estern, the Kanawha & 
Michigan, the \\'heeling & Lake Erie, the Chesapeake & Ohio, and the Xorfolk 
& \Vestern roads. 

By agreement dated July 29, 1903, the Baltimore & Ohio, the Lake Shore 
& :Michigan Southern (;'\ew York Central), the Pittsburg, Cincinnati, Chicago & 
St. Louis (Pennsylvania), the Chesapeake & Ohio, and the Erie jointly acquired 
a substantial majority of the common stock of the Hocking Valley Railway, ancl 
a controlling interest in The Toledo and Ohio Central Railway Company, re
sulting in a practical control of the Hocking Valley Railway by the so-called 
"Trunk Line Syndicate." The ;'\orfolk & \Vestern and the \Vheeling & Lake Erie 
were not interested in this purchase, but with the exception of these two railroads, 
with the identity of officers and interrelations between the Hocking Valley, the 
Toledo & Ohio Central, the Zanesville & \Vestern, and the Kanawha & Michigan 
- with the trunk-line control of the Hocking Valley - an identity of interest 
was created which in effect results in practical control of the transportation of 
coal from the districts named by three interests; that is, Pennsylvania, the Balti
more & Ohio, the New York Central, the Hocking Valley, the Chesapeake & Ohio, 
and the Erie as one interest; the \Vhc:eling & Lake Erie as the second; and the 
Nor folk & \\'estern as the third. 

From 1903 to 1907 the Trunk Line Syndicate maintained a so-called "ad
visory committee," composed of the presidents and other officials of the roads 
interested in the Hocking Valley Raiiway, which held numerous meetings; and 
this advisory committee considered and passed upon many questions of policy to 
be pursued by the Hocking Valley Railway, including such matters as track con
nections, operation of coal properties, and reorganization of coal companies, and· 
in general it exerci~ed a supen·ision oYer t11e affairs of the Hocking Valley 
Railway. 

In numerous letters between officials of the Hocking Valley Railway and 
its allied coal companies and with the officials of the roads in the Trunk Line 
Synclicate vario11s details of the management of the Hocking Valley Railway and 
the operation of its coal properties were considered, together with the submis
sion and consideration of numerous tentative plans for the organization of the 
Sunday Creek Company and the merging into that company of the various coal 
companies, resulting in the adoption of the plan which was finaJly consummated. 

The profit and loss sheets of the various coal companies allied with the 
Hocking \'alley Railway were submitted to the members of the Trunk Line Syn-



100 AXNUAL REPORT 

dicate, and the books of the coal companies were from time to time audited by 
a committee of auditors representing the syndicate 

The officials of the syndicate roads appear to have exercised a supervision 
over the affairs of the Hocking Valley, the Kanawha & Michigan and the 
Zanesville & \Vestern railways, and have also conferred with the officials 
of the Toledo & Ohio Central in matters of general policy, and particularly in the 
policy of the Hocking Valley and the Kanawha & Michigan in refusing to make 
track connections at mines, and in the operation and consolidation of the coal 
companies allied with the Hocking Valley. It would seem that the representatives 
of the Trunk Line Syndicate deemed these matters to be of the utmost importance 
to their interests in the Hocking Valley Railway, because of the consideration 
accorded to them, and the action of the advisory committee seems to have deter
mined the course to be pursued by the Hocking Valley Railway officials. 

RELATI0:--1 BET\\'EEN THE HOCKING VALLEY RAILWAY Co~fPAXY AXD MIDDLE STATES 

Co;,;sTRt:cnox COMPANY. 

It has been charged that The Hocking Valley Railway Company has acquired 
the capital stock and tl:e control and management of the property and business 
of The Toledo and Ohio Central Railway Company through the means and agency 
of Middle States Construction Company, a corporation which The Hocking Val
ley and its officers and agents caused to be organized for that purpose under the 
laws of X ew Jersey. 

This unlawful transaction has. been challenged by the State on the relation 
of the prosecuting attorney of Perry County in a ·quo warranto proceeding now 
pending in the Circuit Court of said county, which is hereinafter referred to at 
length. In the State's petition in that case, the following facts and charges con
cerning this transaction are set forth and made, viz: 

"FrnsT. Said relator alleges that the lines of railroad owned and operated 
by said The Toledo & Ohio Central Railway Company are parallel and competing 
with the lines of railroad owned and operated by the defendant, The Hocking 
Valley Railway Company. To gain control of the lines of railroad and other 
property owned by said The Toledo & Ohio Central Railway Company and to 
destroy competition between said company and said defendant, said defendant and 
other corporations, firms and persons acting in conspiracy with said defendant 
but whose names are at this time unknown to the relator, conspired to issue and 
did cause to be issued a large amount of the preferred and common capital stock 
of said defendant amounting in the aggregate to several millions of dollars. Said 
capital stock was issued by said defendant and its co-conspirators for the purpose 
of using the same, and tl:e same was used by the defendant in the manner and 
through the agency hereinafter stated, to pl!rchase shares of the capital stock of 
said Toledo & Ohio Central Raih,·ay Company. As a part of said conspiracy 
and in furtherance of the same, and for the purpose of concealing the fact of 
defendant's acquisition and ownership of stock in said The Toledo & Ohio Cen
tral Railway Company, said defendant and its co-conspirators caused to be incor
porated under the laws of the State of X ew Jersey a ·corporation known as The 
Middle States Construction Company, which company has acted as the agent of 
said defendant and as co-conspirator with said defendant and others in holding 
the shares of the capital stock of said The Toledo & Ohio Central Railway Co~
pany so acquired and paid for by the defendant. Said defendant and said The 
Middle States Construction Company and other corporations, firms and persons 
acting in conspiracy with them, from time to time have made purchases of the 
capital stock of said The Toledo & Ohio Central Railway Company until all the 
capital stock of said The Toledo & Ohio Central Railway Company has been ac-
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-quired, and the same is now owned, by said The Hocking \'alley Railway Com
pany, and is held by said The :\Iiddle States Construction Company for the use 
and benefit of said defendant by whom the purchase price of all said capital stock 
was paid. .\nd said defendant and its agents and co-conspirators have cc)lltrolkd 
and are cr.ntrolling the prcr,trty and bt:siness of said Tbe Toledo & Ohio Cen
frai Hailway.(ompany, and they have controlled and are controlling tbe elect,011s 
of din~ctors and the appointments of officers and agents of said The T okdo & 
Ohio Central Railway Company, which directors, officers and agents have mis
managed the property of said The Toledo & Ohio Central Railway Company by 
permitting said defend.::nt and its agents and· co-conspirators to vote at the stock
holders' meetings of said The Toledo & Ohio Central Railway .Company, and by 
permitting said defendant and its agents and co-conspirators to elect and appoint 
-directors, officers and agents of said defendant to serve said The Toledo & Ohio 
Central Railway Company in similar capacities, and by permitting the property 
:and business of said The Toledo & Ohio Central Railway Company to b.e operated, 
conducted and used in such manner as to destrcy all competition with said de
f..-ndant." 

RELATiox BETWEEX THE HocKIXG VALLEY RAIL\\'.\ Y Co11P.\XY AXD Co,\L Co~rP.\XIES. 

(a) The Hocking Coal and Railroad Company was incorporated under the 
laws of Ohio on or about September 17, 1881, for the purpose of mining coal and 
iron ore, with the incidental power of building a railroad from its mines to any 
other railroad. On September 19, 1881, the capital stock of this company was 
Sl,::;00,0110. This company acquired and held about 10,0110 acres of coal land iu the 
Hocking coal field of Ohio. The company never built or operated a railroad. All 
the capital Etock of this company was owned by The ColumlJ"us, Hocking Valley 
and Toledo Railway Company, the predecessors of The Hocking Valley Railway 
Company, and this stock was subsequently acquired by The Hocking Valley 
Railway Company, as hereinafter referred to. 

The Ohio Land and Railway Company was incorporated under the laws of 
Ohio on or about September li<th, 189:3, for mining purposes, with the incidental 
power of building a railroad from its mines to any other railroad. The author
ized capital stock of this company was 1,200,000. This company acquired and held 
about 10,!J7.:i acres of coal land in the Hocking coal field of Ohio. The company 
never lwilt or operated a railroad. All the capital stock of this company was 
owned by The Columbus, Hocking Valley and Toledo Railway Company, the pred
ecessor of The Hocking Valley Railway Company, and this stock was subse
quently acquired by said railway company in the manner hereinafter referred to. 

This coal company had outstanding at the time of the reorganization of The 
Hocking Valley Railway Company ~1,:n::,,0110 of bonds guaranteed by The Colum
bus, Hocking Valley and Toledo H.ailway Company, which said bonds were con
veyed to the Hocking Valley. 

The officers of this coal company have been and are officers of The Hocking 
Valley Railway Company. Because of some doubt as to whether the stock of the 
Ohio Land & Railway Company, was fully paid, the Central States Construction 
Company was incorporated as a medium for carrying out pai;t of the plan of 
reorganization of The Columbus, Hocking \'alley and Toledo Railway Company, 
and for transferring the stock of the Ohio Land and Railway Company to The 
Hocking Valley Railway Company. 

The Columbus, Hocking Valley and Toledo Railway Company passed into 
the hands of Xicholas Monsarrat, as receiver, in February, l~fJ7. Xicholas Mon
-sarrat was also appointed receiver of The Hocking Coal and Railroad Company 
at or about the time he was appointed receiver of The Columbus, Hocking \'al-
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ley and Toledo Railway Company; he was also president of The Columbus, Hock
ing Valley and 1 oledo Railway Company and also of The Hocking Valley Railway 
Company. The railroad and other property of The Columbus, Hocking Valley and 
Toledo Railway Company was subsequently sold at judicial sale under foreclosure 
proceedings commenced in the United States Circuit Court at Cincinnati, Ohio, to 

·M. E. Ingalls and Geo. H. Gardiner. Immediately after the incorporation and 
organization of The Hocking Valley Railway Company, said railway company 
acquired from the purchasers at said judicial sale said railroad and property 
under a plan of reorganization issued on January 4th, 1899, by J. P. Morgan & 
Company, who were the reorganization managers and afterwards the fiscal and 
financial agents of the defendant company. The property of The Columbus, Hock
ing Valley and Toledo Railway Company which was sold to the purchasers at 
judicial sale as aforesaid included, in addition to the railroad, all the capital 
stock of The Ohio Land and Railway Company and Sl,000,000 of the capital 
stock of The Hocking Coal and Railroad Company. 

(b) The Buc!<eye Coal and Railway Company was incorporated under the 
laws of Ohio on or about February 15th, 1899, for the purpose of mining coal 
and other minerals, and with the incidental power of constructing a railroad from 
its mines to any other railroad or outlet. The authorized capital stock of this 
company was $250,000. 

This company never constructed or operated a railroad. As has already 
been stated, prior to and at the time of the incorporation of The Hocking Val
ley Railway Company, all the stock of The Hocking Coal and Railway Company 
and of the Ohio Land and Railway Company was owned by the Columbus, Hock
ing Valley and Toledo Railway Company. This stock was sold at receiver's sale 
along with the railroad of The C., H. V. & T. Ry. Company. The Buckeye 
Coal and Railway Company was organized, under the plan of reorganization, for 
the purpose of acquiring and holding the stock of said two coal companies for 
The Hocking Valley Railway Company and upon its incorporation and organiza
tion it acquired all the properties formerly owned by The Ohio Land and Railway 
Company and The Hocking Coal and Railroad Company; and thereafter all the 
stock of The Buckeye Coal and Railway Company was acquired by the defendant 
company. 

Officers of The Hocking Valley Railway Company have also been officers 
of The Buckeye Coal & Railway Company. 

( c) The Sunday Creek Coal Company was incorporated under the laws of 
Ohio for the purpose of mining and selling coal. and with the incidental power 
of constructing a railroad from its mines to any other railroad or outlet. This 
company acquired and held about 13,000 acres of coal land in the Hocking coal 
field in Ohio. The company never constructed or operated a railroad. 

During the progress of the reorganization of The Columbus, Hocking Valley 
and Toledo Railway Company, and before it was finally concluded, J. P. Morgan 
and Company, the reorganization managers, purchased a majority of the. capital 
stock of The Sunday Creek Coal Company, to-wit, 7,643 shares of preferred and 
11,796 of common, paying therefor $,W2,fl60. This purchase was ratified by the 
board of directors oi The Hocking Valley Railway Company on May 4th, 180[), 
and the stock was then acquired by it from Morgan and Company. 

After the completion of the reorganization, and after the action in quo war
ranto on the relation of the Attorney General, hereinafter referred to, was com
menced, The Hocking Valley Railway Company increased its holding in The Sun
day Creek Coal Company by purchasing additional shares of stock, so that on De
cember 5th, 1905, said railway company was the owner of 13,93!) shares of said 
coal company's preferred stock and l!l,370 shares of said coal company's common 
stock. 
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The Tolerln and Ohio Central [failway Comria11y acr:mrc·I a mi:1nrity interc,t 
in the capital stock of The Sunday Creek Coal Company in l!llt;'i, and suhser1uently 
sairl r:1ilway c0mpany and The Hocking \'alley cnm eyer! all their ,trn:k to The 
Surnhy Creek Company, of Xew Jersey, in exchan~e fur all tl;e stock of the latter 
company, The Hocking Valley receiving :t!,:{,,i sharl', and The Toledo arn\ Ohio 
Central i,137 shares. 

Prior to the organization of Tht Hocking \'alley Railway Company, coal 
procfocerl from the property of The Sunday Creek Coal Company was transported 
to its market over the railroad of The Toledo and Ohio Central Railway Company. 

( d) The Continental Coal Company was incorporated under the laws of 
\\'est Yirginia on or about January :!7th, lfl0:2, for the purpose of mining and deal
ing in coal and other minerals. The authorized capital stock of said company 
wa5 $:\;'i00,000. On or about February 1st, lfl0:2, this company complied with the 
foreign corporation laws of this state, and in its certificates required to he filed 
under said laws it waived its charter right to purchase and hold the stock of other 
corporations. This company never constructed or opented a railroad. The com
pany acquired and owned 800 acres, and heir! under lease :27,GOO acres, of coal 
land in the Hocking coal field in Ohio, in which it operated twenty-two mines. 
The nlue of its property in Ohio is about $G53,787Ji:2. To pay for these coal lands 
and interests, the coal company issued its first mortgage bonds, which were guar
anteed by The Hocking Valley and The Toledo and Ohio Central Railway Com
panies, as hereinafter stated. 

On June Hi, l!l0:2, C. I. Poston and George IL Smith leased to the Buckeye 
Coal & Railway Company !J,GOO acre5 of coal lands, with a provision that the 
minimum amount to be mined therefrom, beginning with 100,000 tons, should in-
crease until the sixth year, when the same should aggregate !JG0,000 tons. Tt 
appears that on Xovemher 9, l!JOB, this lease and supplemental agreement were 
assigned to the Contine~tal Coal Company, which company in turn assumed 
and agreed to perform the provisions of said lease and to pay all rentals an<l 
moneys to he paid by the lessee thereunder. 

The Hocking Valley Railway Com~any acquired the capital stock of the 
Continental Coal Company, and at all times has managed and controlled its 
property and business. 

Thirty-four thousand nine hundred and ninety-five (:H,!J!l,i) shares of the 
Continental Coal Company's stock of tl-c par value of $'U!l!l.:;1Jn which is all 
said company's stock except the five shares necessary to qualify <lrreetors, was 
deposited with J. P. :Morgan & C9mpany, as trustees, to secure th~ performance 
of certain contracts elater! February ,th, l!l0:2, hereafter referred t(,, ,•nfler wl11cl1 
The Hocking Valley and The Toledo and Ohio Ce11tral R:i;Jway Companies guar
anteed the payment of several millions of f!olhn of the honrls of The Continental 
Coal Company as hereinafter referred to. 

Coal produced from the mines of The Contint'ntal Coal Com11any is trans
ported t~ market m·er the K & -:\1., The T. & 0. C. and The Hocking \Talley 
Railway Companies. 

(e) The Sunday Creek Compa1w. wa, incornnrated unf)er the laws of 
!\ew Jersey on J unc :JO, l!JO.i, with a canital stock of $1,0110,000, to engag-e in the 
business of mining. On or about July :2R, l!lO;'i, this companv comnJ;ed with the 
foreign corporation laws· of Ohio, and its husiness in Ohio is limited hv its cer
tificates of compliance to mining and dealing in coal and other minerals. 

Upon its organization, said company acriuired all the stock anrl property 
of The Sunday Creek Coal Company, The Buckeye Coal and Railway Company, 
Continental Coal Company, and certain coal propertie, theretofore held and owned 
hy The Kanawha & Hocking Coal & Coke Company and The Ohio Land and 
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Railway Company. The coal propertie, owned by The Kanawha and Hocking 
Coal and Coke Company, and acquired by The Sunday Creek Company, con
sisted of :!1,300 acres of coal land in \Vest Virginia nlued at over $1,000,000, 
and said company also operated under leases l!l,!100 acres of coal land in \Vest 
Virginia valued at $390,lHUJl and ;_l81 coke ovens nlued at $207,803.87. 

The total acreage of coal land in Ohio and \\'est Virginia so acquired and 
operated by The Sunday Creek Company amounts to over 100,000 acres, on which 
there are forty-four mines in operation, and the total value of ·all said property, 
including coke o,·ens, is o,·er $!,000,000. 

Tlie product of the mines of The Sunday Creek Company, The Sunday 
Creek Coal Company and the Continental Coal Company has been transported to 
the market over Tl:e Hocking Valley Railway Company, The Toledo and Ohio 
Central Railway Company, The Kanawha and Michigan Railway Company, and 
The Zanesville and \Vestern Railway Company. 

The Sunday Creek Company, hy resolution adopted June 30, rno5, acquired 
substantially all of the stock of the Sunday Creek Coal Company and in exchange 
issued its own stock to the Hocking Valley and Toledo & Ohio Central Railways 
share for share. Tl:e Sunday Creek Company acquired all of the properties of 
tr.e Continental Coal Company and all of the properties of the Kanawha & Hock
ing Coal & Coke Company by leases dated July 1, Ll115. 1t also acquired all of 
the properties of the Buckeye Coal & Railway Company and the Ohio Land & 
Railway Company by simihrr leases. 

As a part of the scheme for the acquisition by the Sunday Creek Company 
of the properties of the several coal companies, the Sunday Creek Company 
acquired tJ--e stock of the .Kanawha & Hocking Coal and Coke Company and the 
stock of t'.-.e Continental Coal Company, which h:id been deposited with J. P. 
Morgan & Company to indemnify the Hocking Valley and Toledo & Ohio Central 
Railways on tJ--e bonds of the Kanawha & Hocking Coal and Coke Company and 
the Continental Coal Company, and agreed to pay therefor, in Sunday Creek 
Company's first collateral trust bonds, GO per cent. of the par value of such 
stocks. Thereupon $::l,885,000 of said collateral trust bonds were issued by said 
comapny in payment for said stocks in the Kanawha & Hocking Coal & Coke 
Company and the Continental Coal Company. 

About April :!::l, HJOG, all of the property of the Sunday Creek Coal Com
pany was com·eyed to the Sunday Creek Company, and the Sunday Creek Coal 
Company stock was retired. 

The several coal properties owned and operated by the Sunday Creek Com
pany re· resent acreage as follows: 

COAL LANDS IN OH JO: Acres. 
Buckeye C & R. Company. own~d 21. !-JOO acres; leased 

2, iiOO acres ....................................... . 24,400 
Continental Coal Company. owned 800 acres; leased 

?7. /lOO acres ...................................... . 28,400 
Sunday Creek Company ............................... . 16,300 

COAL LANDS IN \VEST VIRGINIA: 

KanawJ,a· & Hocking Coal & Coke Co., owned 21.300 
acres ; leased 10. 900 acres .......................... . 32.200 

Total 101,300 

Of the $4,000,000 capital stock of The Sunday Creek Company, $-3,485,100 is 
owned_ by The Hocking Valley Railway Company, and $513,700 by The Toledo 

https://207,803.87
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and Ohio Central R;,.ilway Company. On .\pril :111, 1! 11-.:. the railway companies 
transferred this stock in trust to the Central Trust C"mpany an<! John H. Doyle, 
as trustees, to await the 011tcomc of litig-;ition :1emli11g- in t!ic Supreme Court of 
the Cnited States it1\'oh-ing the con,titutiow lity of an .\ct of Congress requiring 
railroad companies to dinirce thems:h-es from the coal husine,s. The contracts 
under which this stock ,,·a, transferred iu tP1st rro,·ided that if said .\ct of 
Congress he declared unconstitutional, then !'aid ~tock shall he returned to the 
railway companies, and if said :\ct h<' held comtitutirmal then said stock shall 
be held by the trustees for the benefit of the railway companies. 

(fl On ~fay K, li<!l!I, the reorganization managers purchased, on behalf 
of the Hocking Valley Railwa\', :i:;x !'hares of the stock of The Raybould Coal 
Company at a cost of $:.!::i.1100, and the property of this company was afterwards 
merged into one of the coal companies controlled by tbe Hocking \'alley Railway. 

(g) From April 10, to .-\pril :.!-1, l~!lfl, the reorganization managers acquired 
on behalf of the Hocking \'alley Ra;lway :2,01111 shares of the capital stock of the 
Boston Coal Dock and \\'barf Company, which owns docks on the upper lakes, 
at a cost of $:.!110,01111. This stock is owned and held by the Hocking Valley Railway. 

HocKIXG VALLEY RAILWAY Co11P.\XY lNVESn1ENTS TX CoAr. PROPERTIES AND 

AuVANCOIENTS TO CO.\L Co11 PAX JES. 

It appears from the report of the Interstate Commerce Commission sub
mitted herewith that after the reorganization of the Hocking Valley Railway it 
recei,·ed the following securities from the reorganization managers: 

Ohio Land & Railway Company bonds ................ $Ul75,000 00 
Ohio Land & Railway Company stock................ HJ!l.Oi:Jfl 00 
Buckeye Coal & Railway Com,,any stock............. 24!l.500 00 
Sunday Creek Coal Company stock ( costing $:\-1:.! .SGO). 1. !J4=l. fl()() 00 
Raybould Coal Company stock ( costing $:2:j. ()()()) . . . . . . 3:i, 800 00 
Boston Coal Dock & \\'barf Company stock........... :200,000 00 

Total bonds and stocks deli,·ered (p0ar nlue) ..... $-1,00=l,2fl9 00 

Said report also discloses that the Hocking Valley Railway cxpenclecl, from 
18!J!l to lflOfl inclusive, in the purchast> of Sunday Creek Coal Company stock, 
$:J(i:2, j"fifl ..13. 

It also appears from said report that the following amount; were paid by 
The Hocking Valley Railway Compa1;y for coal company stocks, and that th~ 
following amounts are owing to it fr0m subsiriiary coal companies: 

Paid for Sunclav Creek Coal C0mpany st-xk.. . . . . . . . . $i:lO. fl:20 :i:i 
Ad\'ancecl by Hocking Valley to its suh,idiary coal 

companies and outstanding December :u, l!lOR..... H40,ll00 00 
Bills recl·i\'able account freight. outstanding December 

=ll, mo~. held by Hocking Valley against subsidiary 
coal companies . . . . . .. . . .. . . . .. . .. .. . . . .. .. . .. .. . l.~-,0,000 00 

Freight unpaid December :u. 1f1fi8. owing to Hocking 
· Valley by subsidiary coal companies. . . . . . . . . . . . . . . 2!l, 784 71 

Total cash invested. and a cl\' an cements. and 
amounts owing .............................. $:2,R,'\0,40::i 0-1 
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B011ds Owned by flocki11g Vu/le_v Raihrny. 

Kanawha & Hocking Coal & Coke Company (par) .... . $:2,iO. 000 00 
Continental Coal Company (par): ................... . 2,:3. 000 00 

In said report the total of expenditures and bonds and stocks in coal com
panies owned are recapitulated as follows: 

Ohio Land & Railway Company bonds .............. . $1. 3,.j. 000 00 
Kanawha & Hocking Coal & Coke Company bonds ... . 2.'i4,:219 O:l 
Continental Coal Company bon<l, ................... . :27-3,,5!)5 00 
Paid by reorganization managers for Sunday Creek 

Coal Company and Raybould Coal Company stock. 3U7,860 00 
Paid for Sunday Creek Coal Company stock by Hock-

ing Valley ..................................... . 3G:2 .7(,0 3:3 
Advancements ....................................... . 840.000 00 
Bills receivable account freight. ..................... . 1, 2,30, 000 00 
Gnpaid freight ..................................... . 29.784 71 

Total actual investments in and advancements to 
coal companies, and amount of coal companies' 
bonds held .................................. $4,755.219 06 

To this should be added Sunday Creek Company stock held as follows: 
Hocking Valley, $:1,237,500; Toledo & Ohio Central, $-513,700. 

BOND GUARANTIES OF THE HOCKING VALLEY RAlLWAY CO~IPANY. 

(a) On or about July 1, 1901, a syndicate was formed, with Messrs. J. P. 
Morgan & Company as syndicate manager for the purpose of underwriting the 
bonds of the Kanawha & Hocking Coal & Coke Company, and that company was 
organized for the purpose of acquiring a large number of coal properties in the 
Kanawha district on the Kanawha & Michigan Railway. The bonds so issued 
aggregate $2,750,000 in amount, most of the proceeds of which were used in paying 
for the properties and the expense of organization, the balance being paid to 
the company. Thereupon $3,2-~0,000 of stock was issued as a bonus to the 
syndicate. 

Officers and directors of the Hocking Valley ancl Toledo and Ohio Central 
railways, or the firms of which such individuals \\·ere partners, participated in 
this transaction and were entitled to recei\·e or did receive approximately $1,800,000 
of this bonus stock. 

To secure these bonds and pay for the properties so acquired the Kanawha 
& Hocking Coal & Coke Company i,sued its first mortgage securing bonds to 
the aggregate amount of $3,.300,000, upon which the Hocking Valley and the 
Toledo & Ohio Central railways became guarantor,, and of which $:2,7-30,000 were 
issued as aforesaid. 

ln connection with such guarantee, of July 11, 1901, the Kanawha & Hocking 
Coal & Coke Company. the Kanawha & ~Iichigan, The Toledo & Ohio Central, 
and the Hocking Valley Railways rnterecl into an illegal agreement by the terms 
of which it was recited among other things that in order to furnish the coal 
company with funds nece.,sary to pay in part for said properties and to furnish 
it with nerde<l working capital and to enable it t9 improve and develop its mines 
and to increase the capacity thereof and to acquire additional equipment and 
other properties the Toledo & Ohio_ Central Railway agreed_ to guarantee and 
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purchase said bonds, ancl the Hockit.g \'alley Railway agree,! to purchase· the 
same from the Toledo & O;1io Central. .\ttached to this agreement and made 
part thereof is the agreenH:nt between the Kana\\·:1a & Hocking Coal & Coke 
Company, the Kanawha & ).fichigan Raih\ ay, arnl the Toledo & O;1io Central 
Railway whereby the coal company af!reed to delin·r the coal from its mim·s for 
transportation to the Kanawha & ).fichigan ancl Toledo & Ohio Central railways. 
And the Kanawha & ).fichigan Railway agree,! to purchase all of its fuel from 
the coal company at a price which should, at all times equal at least 20 cents 
per ton ahove the cost of production. It is stated that the inducement to the railway 
companies for the making of these agreements and of such guaranties was the 
transportation of the coal mined b~- the c0al company. 

It is further provided that :s1,4'.Hl,.j1)t) of the capital stock of the coal com
pany should be held by ).[essrs. J. P. ).lor~an & l·o. as trustees to secure the 
performance of t:1e agreements of the coal company thereunder, and until such 
time as the coal company shall have fully paicl and satisfied the principal and 
interest of such bo!lds. The certificates of stock were issued to the amount of 
S3,2,"ili,000 and beneficial certificates were issued tu the parties in interest: that is, 
the syndicate subscribers. 

The Kanawha & ).fichigan Railway is the only railroad transporting coal' 
from the various rnine5 thus acquired by the Kanawha & Hocking Coal & Coke 
Company. 

The Kanawha & Hocking Coal & Coke Company acquired by purchase and 
lease 32,200 acres of land in the Kanawha district. 

It appears rhat the ~yndicate managers received from the proceeds of the· 
~2.7,"i0,000 bonds, etc., about !s2,76."i,000 which was disbursed approximately as 
follows: 

Cost of properties purchased ......................... . 82,326,000 00 
Kanawha & Hocking Coal & Coke Company working 

capital .......................................... . 182 .-'i00 00 
Counsel fees (organization) .......................... . 4-i.000 00 
).] iscellaneous ( organization ) ........................ . 11.500 00 

Total disbursed ><2, 76-:i. 000 00 

The Hocking Valley ancl Toledo & Ohio Central railway guaranteed alto
gether about :,:J,2-"ill,1100 of these bonds, of which the Hocking Valley Railway 
holds !<2.",0,000. 

The amount of outstam!in'.4 bonds ).[ar:l, :!7, 1!)11:1, guarantec·d i,y the Toledo 
& Ohio Ce1'tral :md Hocking \'alley railwa) s, less bonds in the sinking fund, is 
f,:J,Ofl! ,000. 

(b) . \bout February 1, 1!1112, a synclicatc was formccl, with J. P. ).[organ 
and Company, as !') nclicate managers, for tbe purpose of un-lerwriting the honcls 
of The Continental Coal Company, which coal company was formecl for the pur
pose of acquiring a lar~e i.umbcr of coal properties in the Hocking coal field on 
the lines of The Hocking Valley. T. & 0. C. and K. & :\I. Railway Companies. 
The authorized hone! issue was :,:1,.·,1111,111111, oi which :,~,,.-,O,IHII) was isstH•<l at the 
time, and proyision macle for the subseque,1t issue of the balance, :,j;,11,11110. .\ 

bonus of ,-,:1.~-ill,llll<J of the capital ,tock of the coal co 11pany was also issued to 
the syndicate. T:1e offirc·rs and directors oi The Hockin~ Valley Railway Co'llpany 
and of The Tok<lo and Ohio Central Railway Company, or the tirms of which 
they \\'C're partnl'rs, participated m this transaction and were entitle<! to receive 
approximately :-:1,111!11,111111 of this bonus stock. To secure this bond issue the coal 
company issue,! it, first mortgage. 
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On r-ebruary 7th, l!JO:!, the Continental Coal Company entered into an illegal 
contract with The Toledo & Ohio Central Railway Company, wherein and whereby 
the coal company agreed that all coal produced from its mines, and all other prod
ucts from its property, and any and all freights coming to the same, should be 
-delivered for transportation to The Toledo & Ohio Central Railway Company. 
It was also provided iii said contract that The Toledo & Ohio Central Railway 
Company should have the right to enter mto an agreement with any railway con
necting directly or indirectly with the mines and property of the coal company, 
by the terms of wh:ch the freight traffic so to be received by the Toledo & Ohio 
Central Railway Company from the products of the Continental Coal Company's 
mines and property should be divided with such connecting railway company, 
under such terms and conditions as may be satisfactory to and agreed upon by 
the said The Toledo & Ohio Central Railway Compa1!y. Said contract further 
provided that upon such agreement being made, its terms and conditions should 
apply to such connecting railwav company to the extent to which that co:npany 
might, by its agreement with The Toledo & Ohio Central, become interested 

·therein. 
The Toledo & Ohio Central Railway Company, on its part, agreed to fur

nish the coal company with working capital to enable it to impro\·e and develop 
:its mines, and to increase the capacity thereof, and to acquire additional equip
ment and other property, and as :rn inducement to the coal company to 8nter into 
the contract with it, the railway company agreed to purchase of the coal company 
$2,750,000 of said coal company's first mortgage bonds at par and accrued interest. 

On the same clay of the making of the foregoing agreement, to-wit, Febru
.ary 7th, 1902, The Toledo & Ohio Central Railway Company signed an illegal 
contract with The Hocking Valley Railway Company, which connects with the 
mines and property oi the coal company, and in this contract The Toledo & 
·Ohio Central Railway Company. among other things, bound itself to induce the· 
coal company to deliver to The Hocking Valley Railway Company one-half of the 
·entire traffic of coal and other freights coming from and to the property of the 
coal company upon the terms and conditions mentioned in the aforesaid contract 
with the Continental Coal Company. 

In consideration of this equal division of Continental Coal Company traffic, 
The Hocking Valley Railway Company agreed to assume with The Toledo & 
·Ohio C"ntral Railway Company all of the obligations entered into by the latter 
railway company with the coal company: and it further agreed to purchase from 
The Toledo & Ohio Central Railway Company, 2t par and accrued interest, the 
·:,2.750,000 of bonds of the coal compaPy abon referred to, paying therefor in cash 
upon the delivery to it of said bonds ,july executed and certified and bearing 
thereon the duly executed guaranty of the payment of the principal and interest 
thereof by The Toledo & Ohio Central Railway Company. 

Said contract further provided that as between The Toledo & Ohio Central 
Railway Company a11d The Hocking Valley Railway Company the guaranty of 
·the payment of t!ie principal and interest of said bonds shall be enforcible against 
·each company only as to one-half of the amount to become due upon said bonds 
for principal and interest, and that if The Hocking Valley Railway Company 
should sell or dispose of ~aid bonds. or any of them, before doing so it shall 
place upon said boads its own guaranty to the same purport and effect as that 
of The Toledo & Ohio Central Railway Company, and that it will protect sai<l 
last named railway company from and indemnify it against all liabilities as to one
l1al f of all sums clue and to become dne upon said bonds. 

Said contract further provided that The Hocking Valley Railway Company 
would purchase from The Toledo & Ohio Central Railway Company, at par and 
accrued interest, additional bonds of the Continental Coal Company, of the face 
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or par value of ,;;,,111,111111, and pay therefor in cash on the delivery of said hands 
hy said The ToI.:•lo & Ohio Central Railway Company. bearing t:1ereon the <iuly 
executed guaranty of the payment of principal and intt-rest thereon hy T:1e Toledu 
& Ohio Central Railway Company. 

The contract hct,n:ea The Toledo & Ohio Central Railway Company and the 
Continental Coal Company i,ro, il:e<l that :)t,!l'l.i shart.'S of the capital stock of 
the coal company oi the par value of ,-; l,4!J:l,:ioll, ( being all of its capital stock 
with the exception of five shares flSern~cl rnlely for the purpose of qualifying 
dirLctors), should he transferred and certificates therefor be issued to J. P. 
~!organ & Company, of Xew York, as truske. to secure the complete perform
ance oi the covenants and agr,·ements of the Continental Coal Company, and 
until such time as the coal company shoulcl ha,·e fully paicl and satisfied both the 
principal al'd intere,t oi said bonds, and should han, fully performed said con
tract. J. P. ~forgan & Company and successors in trust, were to have the legal 
and rrcord ownership of such stork anri the exclusiye voting power of all of said 
shares at stockhoiders' meetings of the Continental Coal Company, and said stock
holding and voting trust was to continue until the ,;;l,,.ill,111111 of guaranteed bonds 
and fnterest were paid. Certificates of stock of the coal company were issued to 
the trustee, and beneficial certificates 1ssuecl to tht: synclicitte subscrihers. 

Pursuant to arrangement, the Toledo & Ohio Central Railway Company under 
elate oi February 0th, 1!1112, mclorsed on each of said bonds its guaranty of pay
ment. 

The Toledo & Ohio Ce1Jtral Railway Company did not purchase or otherwise 
acquire any of said bone!, from the Continental Coal Company, and was never the 
owner thereof. 

Thereafter, under date of Fehruary 18th, lf)Ol, all of said bonds bearing the 
g1iaranty of The· Toledo & Ohio Central Railway Company were also guaranteed 
by The Hocking Valley Railway Compat'.y. 

The !Tocking Valley Railway Company ne\'er purchased or otherwise acquired 
any title or interest in any of said hotJrls from either The Toledo & Ohio Central 
Railway Company, t:1e Continental Coal Company or any other person, and was 
never the owner thereof. 

After The IJocking Val\e:i Railway Company had placed its guaranty of 
payment upon said i10nds, they \\ ere deliver~d to a syndicate organized by J. P. 
:\!organ & Company for the purchase of said bonds. 

Said honcls heari,1g thereon the aforesaid indorsements of guaranty of the 
two railway comoanies. were tlwreaftcr ,old by J. P. ~!organ & Company, and 
the procee·I= thereof were paid direct to the Continental Coal Company, and no 
part oi said proc,'erl- wa, deliYCrecl or ;iaid to The Hocking Valley Railway Com
pany or to The Toledo & Ohio Central lfailway Company. It appears that The 
Hocking Valley Railway Company holds about !!:27:l,000 of these bonds. 

The syndicate manag-ers recei,·ed ,:z,,.iG,000 from the sale of said bonds, 
which was disburser! approximately as follows: 

Paid for pr0prrties purchased ......................... . ~2,708,000 00 
Counsel fees (organization) .......................... . -10,000 no 
:\I iscellaneous (organization) ........................ . 8,000 00 

Total dishursed .................................. ,:2.70fi,OOO no 

On ~farcl1 :!7, l!lO!J, :s2,H:1,000 of these gt?aranteecl bonds were outstanding. 
The g-uarantv of said bonds by said railway companies was without any con

si<ler~tion anrl was for the mere accommodation of said coal company. 
In connection with these bond guaranties attention is directed to the con-
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tents of a circular issued by a firm of bond brokers in X ew York offering for 
sale the collateral trust bonds of the Sunday Creek Company (in.:luding a copy 
of a letter of the president of the Sunday Creek Company with reference to the 
value of the properties of the Sunday Creek Company), as follows: 

''In accordance with the letter of the president of the company 
hereto attached the equity of the Kanawha & Hocking Coal Company 
and the Continental Coal Company (all of whose stock is pledged 
under this mortgage) is worth ,315,000,000 over and above all the 
bonded debt, while the total value of all the assets directly owned by 
the Sunday Creek Company and its controlled companies is in excess 
of $36,000,000. 

The capital stock of this company therefore represents a very 
large cash equity. .\11 of the stock is supposed to b~ owned by, or in 
the interest of, the Hocking V;illey Railroad, which in turn is con
trolled by the Pennsylvania and Kew York Central systems, the Erie 
and the Chesapeake & Ohio Railroad Companies through ownership 
of majority of its capital stock. 

Of the $0,262,000 underlying bonds all but $318,000 are guaran
teed principal ;;.nd i1,terest, by the Hocking Valley and Toledo & 
Ohio Central railroad companies. 

Through the affiliations and connections of these various rail
roads the Sunday Creek Company is always sure of a steady and 
sati::factory market for its large output." 

DrsCRI::IIIXATIONS BY THE HocKIXG VALLEY RAILWAY Co~IPANY IN FURNISHIXG 

TRACK CoNNECTIOXS. 

Prior tQ the year 1901, The Hocking Valley Railway Company and its pred
ecessor, The Columbus, Hocking Valley and Toledo Railway Company, has es
tablished ai\d observed the policy and practice of making track connections with 
their main and branch tracks for, and furnishing transportation facilities to, 
mining and industrial plants adjacent to said tracks, and whose output of coal 
and other freight was transported to market in car load lots over the railroad 
of railway companies. By means of these track connections these mining and in
dustrial plants were enabled to and did load their coal and freight into railroad 
cars at their respective mines and plants and then deliver said loaded cars over 
said connections and onto the main and branch tracks of the railway companies for 
transportation to final destination. Said railway companies also furnished and 
delivered over said track connections to miners of coal and other shippers the 
necessary cars for loading and transporting said coal and other freight. All 
shipments of coal from miners in the Hocking coal field have been and are made 
in car load lots. The Hocking Valley Railway Company and its predecessor, 
prior to the time of the requests and demands for track connections and trans
portation facilities hereinafter referred to, had never required or demanded that 
applicants for such connections or facilities should first incorporate a railroad 
company with whom the connection would be made and to whom the transpor
tation facilities would be furnished, and has never required or demanded that 
applicants for track connections and transportation facilities should purchase or 
furnish their own railroad cars in which to transport their coal and freight. 

(a) In 1901 and 1902 The Johnson Coal Mining Company acquired a tract 
of coal land about 2,000 acres in area, adjacent to The Hocking \'alley Railway 
'C-.:>mpany's branch from Logan, Ohio, to Athens, Ohio. In the fall of 1902, 
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said m111111g company requested tl~at track connections anrl transp"rtation facilities 
Le furnisl·c<l for its m•tput of coal fr,,m said tract liy the H11cki:1g \·;:;!!ey Rail
way Company. On the !.Ith day of OctobL·r, mo~. the directors 11f The Hoc!,ing 
\'alley Railway Company adopted a resolution, of which the following is a copy: 

"Questions of .\dditi"nal Equipment and .\"ew Sidings of Con
necting Tracks Considerer! hy Hoard of Directors. at :\1eeting Held 
in .\" ew York, October !I, l! II~. 

"The question of additional equipment for the company was 
then considered, and the members of tJ,e executive committee, with 
whom the president had consulted, expressed the opinion that owing 
to the present high prices of equipment, and the difliculty of obtain
ing early deliveries of the same. it was inexpedient to, at present, pur
chase any new or additional equipment, and that as the operators 
and shippers already established on the line of the road, to whom 
this company had already committed itself on the subject of equip
ment, and who had enterer! into contracts relying thereon, employed 
the pre~ent equipment of the company to the fullest extent, that it was 
impossible for the company, at present to make any commitments in 
regard to equipment or to build ;my new sidings or connecting tracks 
to the properties or plants of new parties desiring to locate on the line 
of the road: the demand of already established operators, manufac
turers and shippers being in excess of the company's present facilities." 

''On motion, duly seconded, these recommendations were unani
mously approved." 

There were no physical ohstacles or dangers to interfere with or prevent 
the track connections referred to, and the construction of the connection involved 
nothing more than the usual and ordinary expenditure for such connections. The 
request was for a suitable, proper and safe connection. Frequent requests and 
demands \H:re made hy the coal mining company for the track connection and 
the president of the railway compa11y in former! the president of the mining 
company that if said mining company opened mines on the Hocking Valley Road 
''they ( the railway company) would not consider it a friendly act." Suit was 
instituted in the Common Pleas Court of Franklin County, Ohio, by The Johnson 
Coal :\-lining Company against The Hocking \'alley Railway Company on the 
1-ith clay of September, 190:J, in which suit it was sought to compel the railway 
company to furnish the desired transportation facilities. 

Prior to the month of Junc, J!J0-1, con krences were held hy representatives 
of the railway company and the coal mining company, and as the result of 
these conferences the railway company agreer! to make the track connection on 
condition that the mining company woulrl tirst incorporate and organize a rail
road company and would purchase one hundred coal cars. Such conditions had 
ne,-er before Leen in:posed upcn or requirer! of any other mining company, 
operator, or industrial plant for which The Hocking Valley Railway Company 
had made connections. Pursuant to this arrangement the officers of the coal min
ing company caused The Athens & Xorthern Railway Company to be incor
porated under the laws of Ohio, and with which company The Hocking Valley 
Railway Cnmpany rr.ark a contract for track connections and for the handling of 
the coal cars purchased hy it. In addition, The Hocking \'alley Railway Company 
agrer:d to furnish such other and further transportation facilities as The Johnson 
Coal :\lining Cnmp;:;ny migH require for the shipment of the output from its 
mines. The Coal :\lining Company also purchased one hunrlred railroad cars at 
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a cost of >536,0UO. The .-\thens and .'\orthern Railway Company was not organ
ized with the intention of acquiring and operating a railroad, but pursuant to 
the aforesaid contracts with The Hocking Valley Railway Company, said· The 
Athens & .'\orthern Railway Company was incorporated and organized for the 
sole purpose of securing the track connection and carrying out the requirements 
and conditions imposed by The Hocking Valley Railway Company. Said The 
Athens & .'\orthern Railway Company has conducted no business of any kind 
except to make the contract with The Hocking Valley Railway Company; it 
owns no locomotiYes or other equipment; and the track from its mines to the 
tracks of the defendant railway company was built and is owned by the said 
coal company. The sole purpose of the aforesaid demands and requirements by 
The Hocking Valley Railway Company and the compliance with said demands 
and requirements was to enable the mining company to obtain track connections 
with and shipping facilities from The Hocking Valley Railway Company; and 
upon the part of The Hocking Valley Railway Company the purpose of the afore
said demands and requirements was to discourage and interfere with other inde
pendent coal shippers who had made or might make requests for track connec
tions and transportation faciiities. 

(b) On January l:?, lfHl:3. the X cw York Coal Company requested track 
connections and transportation facilities for its mine .'\o. :31, located on the 
Snow Fork Branch of the Monday Creek Branch of The Hocking Valley Rail
way Company. \\' ritten application was made for the track connection,. to which 
the president oi the railway company responded that he had referred the applica
tion to the railway company·s Yice presidei1t and general counsel. During and 
throughout an interval of twenty-two months the track connection was refused 
and the Xew York Coal Company was without transportation facilities for the 
output ot its mines. There were no physical obstacles or difficulties to interier<:! 
with or prcYent the track connection. Before the connection was made The 
Hocking Valley Railway Company required the coal company t0 organize The 
Trimble & Hocking Valley Railway Company, :ind the coal company was also 
requested to buy coal cars hut refused to do so. The only business The Trimble 
& Hocking Valley Railway C,)mpany e\·er transacted was to execute and deliver 
a contract with The Hocking Valley Railway for the track connection. The 
Trimble & Hocking Valley Railway Company hougbt no coal cars and acquired 
no railway tracks or other property. The track from its mine to the tracks of 
the defendant company was built and is owned by said coal company. 

Prior to the aforesaid re(Juests for track connections by the two coal com
panies above mentioned The Hocking Valley Railway Company had acquired an,! 
then held controlling interests in the capital stock of The Buckeye Coal & Rail
way Company, The Sunday Creek Coal Company and the Continental Coal Com
pany, heretofore referred to, which coal companies owned and operated mines 
adjacent to the main and branch lines and extensions of the said railway com
pany; and said railway company and its predecessor had therefore made numerous 
track connections by means of which it had furnished ::ml was then furnishin~ 
transportation facilities for the accommodation of other mining companies and 
of other industrial and manufacturing plants, and especially for the benefit and 
accommodation of the coal companies owned and controlled by said railway com
pany and for the transportation of the output of such mines and plants. And 
at the time the aforesaid demands and requests were made and at all times prior 
and subsequent to said demands and requests said railway company had furnished 
and has continued to furnish cars to mining companies on and adjacent to its 
main tracks and branches, and hy the use of such connections, said railway had 
transported to the markets coal mined by numerous miners and producers of coal, 
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including coal mined by the companie, who;e capital stock was held and owned 
by The Hocking Valley Rail\\·ay Company as aforesaid. 

On :\lay 10, l!lfl!l, the Tntersta,e Commerce Commission macle a report to 
Congress of its investigation of the business policies of The Hocking Yalley 
Railway Company, and in that report it devoted considerable space on the subjec~ 
of said railway c0mpany's discr:mination against independent coal operators in 
the furnishing of track and transportation facilities. 

A printed copy of said report is submitted herewith. 

MoxoPOLY JX Co.\L :\hxIXG .\XD TR.',XSPORT.\TlOX Bt'SINESS SECT.:RED IlY THE 

HocKJXG \'.\LL;-;Y R.\IL\\',\ Y Co:\IPAXY. 

From the day it was organized The Hocking ,-alley Railway Company ha, 
by succe;sive steps strengthened its dominion over the railroads in the Hocking 
Valley and has increased its holdings of the stock of different coal companies 
and its control m·er the business of mining and shipping bituminous coal in tint 
field, anrl thereby secured a monopoly in the coal mining and transportation busi
ness in the Hocking Valley coal field, and suppressed and destroyed all competi
tion which formerly existed, and would now exist but for the unlawful acts of 
tr.e railway company. These successin steps may he briefly summarizecl as fol
lows: 

The railway company was incorporated in February, l "!11, an :1 after settin;2 
aside Ten Million Dollars ($10,1100,1111!1) of its capital for the acquisition of the 
competing railroads, one of its first acts was to take over all the ,apital stock 
of The Buckeye Coal & Railway Company and thereby acquire control of twenty
one thousand nine hunclred acres of rn:11 land. Since the original purchase, the 
Buckeye Company has added to its holdings two thousand five humlred and one 
acres of le1sed land and fiye coal mines are operated. The total valve of the3e 
lands and mines is approximately· ahout $1,:~U),0!111. The only consideration which 
passed between the raih,·ay companv and the owners of the stock of this coal 
company was the agreement on the part of the railway company to furnish track 
connections and transportation facilities for the coal thereafter to he mined from 
The Buckeye Coal & Railway Company's lands. The railway company has ne,·er 
dispossessed itself of this stock, but, as the only stockholder, it has since the 
state's ouster suit was commencecl, merged the company' property with other coal 
lands and mining properties now operated by the Sunday Creek Company, which 
it controls and throngh which it controls 1110,0011 acres of coal land and mines. 
The right of the railway company to hold this particular property was litigated 
and decided against the railway company by the Common Pleas Court of Frank
lin County in lRR'i ( HI \Yeekly Law Rnlletin: p. ~,), and notwithstanding the 
State's protest as expressed by the filing of its ouster suit in 1!101, the railroad 
company went to trial three years later with the stock in its possession and in
sisting tl'Jon its rights to holrl the stocks of coal companies and. thereby to own 
coal lamls and operate coal mines. 

. \ frw weeks after the railway company was organized, that is, in :\larch 
and April, JR!l!I, it acquired more than ninetet·n thousand shares of the capital 
stock of The Sunday Creek Coal Company, which ga,·e the railway company the 
control of the coal company's property and business; thereafter adclitional shares 
were acquin·<l until all the capital of The Sunday Creek Coal Company was held 
hy the railway company; and much of this stock was acquired after and in rle
fiance of the State's protest, for the action in quo warrantn hy the .\ttnrney 
General was filed on the eighteenth day of December, lflO:l, after which, accord
ing to the railway company's records, more than four thousand shares of the 
coal company's stock- par value $4110,0flfl - was acquired on various rlate~ from 

8 .\, G, 
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January 23, 1900, to December 5, 190.:i. In this connection it will be interesting to 
read an extract from the railway company's answer in the State's ouster suit, in 
which the railway company declares '"that The Sunday Creek Coal Company is 
the owner of coal lands and mines :n said Hocking Valley coal fields and is en
gaged in mining and shipping coal therefrom and that said defendant holds and 
owns a majority of the outstanding capital stock of said company, which it 
acquired by virtue of and through the reorganization aforesaid, the same having 
been held for account of said The Columbus, Hocking Valley & Toledo Railway 
Company and passed by the foreclosure and reorganization aforesaid to this de
fendant." The record in the ouster case discloses, among other things, that the 
former railway company, The Columbus, Hocking Valley & Toledo, passed int!) 
the hands of X. Monsarrat, receiver, 'in 1897; that said company owned no 
stock of The Sunday Creek Coal Company; that The Hocking Valley Railway 
Company, which was incorporated in February, 1899, commenced business March 
l, 1899; that the owners of The Sunday Creek Coal Company sold the control 
of that company to J. P. Morgan & Company in March and April, 1899; that 
J. P. Morgan & Company's account of the transaction shows that the stock was 
"acquired on the request of X. Monsarrat, president of The Hocking Valley 
Railway Company;" that the purchase was approved by the directors of the rail
road company in May, 189!l, t0 whom the president of the railroad company then 
reported that "he had purchased for and on behalf of the company, a majority of 
the capital stock of The Sunday Creek Coal Company, * * * having paid 
therefor the sum of $=3'12,860.'' By the purchase of the Sund:ty Creek stock in 
March and April, 1890, the railway company thereby added between twelve and 
thirteen thousand acres to the coal area already controlled by it, and thenceforth 
it conducted the business of mining and shipping coal over parallel and competing 
roads, the T. & 0. C. and K. & M. 

As has already been stated, The Continental Coal Company was incor
porated January 24, 1902, and within a nry few days after that date, the rail
way company indorsed The Continental Coal Company's bonds to the amount 
of $2,i50,000, $3,409,500 of the capital stock of the coal company was transferred 
to J. P. Morgan & Company to secure the performance of the contract under 
which the guaranty was made, and beneficial certificates were issued to the partie5 
in interest, that is, the syndicate subscribers. By a void contract of guara.nty, 
which is incapable of ratification, the railway company attempted to pledge its 
property and income for the payment of the coal company's indebtedness. These 
bonds were issued for the purpose of paying for the coal company's property, 
providing equipment, working capital, etc., and the railway company, through the 
agency and medium of this coal company, thereby acquired the control of twenty
eight thousand four hundred acres of additional coal lands in the Hocking Valley, 
with twenty-two operating mines. Adroitly worded instruments which were 
offered in evidence in the ouster case show on their face that the railway com
panies were indorsing the coal company's bonds for the one purpose of guar
anteeing their payment; and these instruments, when read in the light of the 
testimony of the officers of The Hocking Valley and Toledo and Ohio Central 
Railway Companies, given at the trial of the State's ouster suit, show conclusively 
that the railway comVimies never owned these bonds and of course never solrl 
them. 

In addition to the aforesaid guaranty by The Hocking Valley Railway 
Company of the bonds of the Continental Coal Company, the railway company 
has guaranteed, under a somewhat similar arrangement, $2,750,000 of bonds issued 
by The Kanawha and Hocking Coal & Coke Company, which coal company has 
acquired by purchase or lease over 82,000 acres of coal land in the Kanawha 
coal field of \Vest Virginia. The guaranty was also shared by The Toledo and 
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Dhio Central Railway Company. $-1,499,.:iUIJ of the capital stock of the cria! com
pany \·,as transferred to J. P. ).Iorgan & Company to st:cure the performance 
of the contract under which the guaranty was made, and beneficial certificates 
issued to the parties in interest, that is the syndicate subscribers. 

The next step was the merger of all the coal !a!lds and mrning operations 
held and controlled by The Hocking Valley Railway Company into the Sunday 
Creek Company, which was incorporated in X ew Jersey on the twenty-ninth of 
June, 19fl.3, a year and a half after the :\ttorney General had filed his ouster suit 
against The Hocking Valley Railway Company. In this merger of the several 
coal companies The Hocking Valley Railway Company acquired more than thirty
two thousand shares of the forty thou,and shares of the Sunday Creek Company; 
and to this new coal company, so owned and controlled, all the coal lan<ls and 
mining operations of The Buckeye Coal & Railway Company, The Sunday Creek 
Coal Company, The Continental Coal Company and The Kanawha & Hocking 
-Coal & Coke Company were transferred either by sale or by lease. The pur
pose and object of all this can be seen by perusal of Exhibits 23, 24, 25 and 26 
in the State's ouster case, which show that through its control of the Sunday 
Creek Company, the defendant railway company is shipping 84 per cent. of the 
coal on The Toledo & Ohio Central Railway, 58.9 per cent. on the Kanawha & 
Michigan, ,55 per cent. on the Zanesville & \Yestern, 34.i per cent. in the Deaver
ton District, and 39. 5 per cent. on the Hocking Valley. 

Prior to the fall of 1902, The Hocking Valley Railway Company had ac
quired the Buckeye stock and the Sunday Creek Coal Company stock and has 
indorsed the bonds of The Continental Coal Company and of The Kanawha and 
Hocking Coal & Coke Company, and had thereby acquired control of several 
thousand acres of coal lands, with numerous coal mines. In the fall of 1902, 
Mr. Johnson advised Mr. Monsarrat, president of the Hocking Valley, that his 
·company, The Johnson Coal Mining Company, was about to equip a mining 
plant from which coal would be shipped over The Hocking Valley Railway; the 
track connections were refused, and from July, 1903, when the formal demand 
was made, until June, 1904, a period of eleven months, the mining company was 
depriYCd of transportation facilities. The Xew York Coal Company was like
wise deprived of transportation facilities from January, 1903, to N"ovember, HJ0:1, 
a period of twenty-two months; on September 15, HHJ3, the Johnson Coal Com
pany commenced its suit in the Court of Common Pleas of Franklin County tb 
compel the railway company to cease its discrimination against it and in favor 
of the coal companies controlled by the railway company; on December 18, 1!)03, 
the Attorney General commenced an action in quo warranto, charging as one 
of the grounds of complaint, discrimination against independent coal operators 
who desired track facilities; and the railway C0mpany has never ceased its dis
crimination, for on its records is the resolution of October !J, HJ02, reciting that 
the company had already committed itself on the subject of equipment "to oper
ators and shippers already established on the line nf the road." Xo evidence has 
been offered by the railway company or discovered showing or tending to show 
that it was lawfully obliged "to operators and shippers already established on 
the line of the road," to the exclusion of other shippers. \Yhen this resolution 
was p::ts5ed in October, 1!)02, the railway company controlled several thousand 
acres of coal land on which a large number of 0perations was conducted; anti 
being thus extensively engaged in the coal business, the railway company wanted 
no competition; and, as shown by the uncontradicted testimony in the State's 
ouster case, it w::is advisable to discourage, and, if possible, to prevent such com
petition. At the interview between Mr. Johnson and Mr. ::\fonsarrat, the latter 
.5tated that the railway company \,·ould not look upon the installation of the pro-
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posed coal mmmg plant by Mr. Johnson as a friendly act; both Mr. Monsarrat 
and :\fr. Hoyt, officers of the railway company, stated that a large number of 
applications - fifty or sixty- for track connections had been received; and after 
the litigation had been inaugurated between The Johnson Coal Mining Company 
and the railway company, in order to cbtain track connections to which they were 
entitled, the two coal companies were compelled to go through the mock form ot 
organizing fictitious railway companies with whom The Hocking Valley Railway 
Company made pretended contracts, whereby non-existent railway companies 
granted to The Hocking Valley Railway Company exclusi\·e trackage and traffic 
rights over non-existent tracks - a11, as the railway company's representatives de
clared, for the purpo,e of preventing competition and to place burdens upon other 
operators who had sought transportation facilities for their coal. And in addi
tion to this the Johnson Coal Company was required to buy one hundred railroad· 
coal cars, which cost about sixty thousand dollars. 

From the elate of its incorporation The Hocking Valley Railway Company 
has directed its efforts to the control of the property and business of competing 
coal carrying roads. namely, The Toledo & Ohio Central, The Kanawha and 
;\,lichigan, The Columbus, Sandusky and Hocking and The Zanesville and \restern, 
just as it had exercised control of the mining and shipping of coal on its own 
line and on the lines of competing roads. 

ln Jonuary. 18!)!), a few w1.:eks before The Hocking Valley Railway Com
pany was incorporated, the reorganization plan was issued by J. P. :\Iorgan & 
Company, "Reorganization :\Janagers." It is recited in this plan that the former 
company. The Columbus, Hocking Valley & Toledo Railway Company ''control 
about 20,!)i,j acres of coal lands''; prior to ,hat time the railway company's busi
ness had been "strictly and intensely competitive"; \\'est Virginia coals were sup
planting O1,io coals in the markets; of the seven railroad companies then compet
ing in the business of transporting Ohio coal, four lines operated in fields east 
of the Hocking Valley, and three, including The Columbus, Hocking Valley & 
Toledo Railway Company, operated in the Hocking Valley coal field. Dy a 
process of elimination the three roads referred to are easily identified as The 
Columbus. Hocking Valley & Toledo Railway Company, The Toledo & Ohio 
Central Railway Company and The Columbus, Sandusky & Hocking Railway 
Company; so that we are left in no uncertainty concerning the meaning of the 
prophetic statement of J. P. :-forgan & Company, the reorganization managers. 
that ":\Tuch economy of operation and better public service could be secured if 
the three lines in the Hocking district were united in some form, so that their 
combined traffic could. so far as possible, be centered on the Hocking Valley 
Railroad, which, by reason of its low grades, when put in proper condition, could 
move the traffic much more economically than either of the others, and conse
quently with a profit to itself as well as to the lines from which it would be 
diverted. Any plan of reorganization of the Hocking Valley, therefore, should 
be sufficiently flexible to admit of such ac4uisition." The next step was taken in 
February, 1809, when the stockholders. of The Hocking Valley Railway Company 
adopted Article 1 of its Regulations setting aside !<10,000,000 of its capital stock 
for the purpose of acquiring interests in The Toledo & Ohio Central and The 
Columhus. Sandusky & Hockin{?" ( now The Zanesville and \Vestern) Railway 
Companies, all of which are parallel and competing lines. 

The Zan"!sville & \Vestern Railway Company (successor to the Columbus, 
Sandusky & Hocki:1g) was acquired b~· The Hocking Valley Railway Company 
m February, l!lO~. the consitleratiqn therefor being the issue by the Hocking 
Valley of ~l,000,0(10 of its preferred stock. and $-'ii? . .tOO of its common stock pur
mant to the plan of J. P. :\forgan ancl Company and under the illegal provisions 
of Article 1. of ~he Hocking Valley's regulations above referred to. 
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The next move was to acquire The Kanawha & :\lirl1i:.?;an Railway Crrnp::rny, 
which was accomplishecl June -J., l!Hi:1, anrl clirectors of the Ho:kint; Valky were 
given official po5:tiens and placed in ,•.ct~1al co ,trol oi t:1e property a•;cl business 
of the three railways -The Toledo & 01.10 Ct·ntral Railway Co npan:,, Tl:e Zam·s
ville & \\'eHern ]{ail way Compam· an,! The Kana\\·ha & :\lid:i'.!;a!l R,ih·;ay Con
pany. Xext comes the so-called "Trunk Line Syndicate," to which .:tt,•:1tion has 
<1.lready been called, ancl it; control of tlll' I-locking Valley Railway Con1pa11y. 

Th~ next skp was the appearance c>f the :\Ii,Jclle Stall's Con,truction Co:n
pany, which it has been charge,! The Hocking \'alley Railway Company and its 
-officers ,·aused to be mcorporated in Xew Jt:rsey. for the purpose oi being_ used 
by it as the medium· for securing th:.: capital stock and control of The Tolerlo & 
Ohio Ce1,tral Railway C~mpany. 

Thus we find The Hocking Valley Railway Company has been organized 
-and its business has been co:Hluctecl on a basis "sufficiently flexible" to atlmit of 
its complete dominion u\ er the busin~ss of transportation in the Hocking Valley 
coal field, previously shared hy parallel and competing roads and likewise over 
the property and business of the coal companies of the Hocking Valley and 
Kanawha coal fielcls. 

As a result, competition between the several railroads tra\·ersing the Hocking 
coal fielrl of 0r.io, which are so located as to be natural competitors, has been 
destroyed, and The Hocking Valley Railway Company has built up and is con
tinuing a monopoly in the coal mining am! transportation business. It seems 
i:-npossible to imagine a course of conduct which is more in contempt of the laws 
of the State. 

DtSCRIMIXATlO:S 1::-. FREIGHT R.\TES. 

The Hocking Valley Railway Company's freight rate on commercial coal 
from Xclsonyille. the a,sembling point in the Hocking Valley, to Columbus, Ohio, 
is 65 cents for 62 miles, while the rate is $1.00 per ton to all points between Colum
bus and Toledo, yarying from 70 to 186 miles from shipping point. The railway 
company has a gra,le<l scale of rates between X elsonville and Columbus, thereby 
recognizing distance as an element, while in fixing the rates north of Columbus, 
and betweC'n that city a11d Toledo. the yarying distances are disregarded. 

Co:11 shippers complain that the entire ,cheme of rates on this line is both 
unreasonable and unjust, especially when compared with rates upon other rail
roads serdng compditi\·e coal fielcls, particularly Indiana and Illinois roads. By 
reference to the tariffs of these 0ther lines it is shown that coal is hauled on the 
Illinois Centrai for 126 miles at .;o cents per ton; r:l-i miles, .j.j cents; 1-iS miles, 
'GO cents: 2-il miles, 7.j c<.:nts; :JO-J. miles, !JI) cents: :H.J. miles, !JR cents. On the 
C. & E. 1. and the E. & T. H. railroads coal is haulecl mo miles. for 70 cents per 
ton; 20.:; i11iles, ,.j cents: :Jl(j miles, !JR cents. On the T. St. L. & \Y. railroad coal 
is hauled 1-i!J miles, for G-"i cents: 2li7 miles, 80 cents. 

The Hocking Railway Company's rate on lake coal, that is, coal carried to 
the lower lake ;:,arts for tran~portation by water to the upper lake ports, is !JO 
cents from Hoc-king Valley points, an a\·erage distance of 200 miles, while the 
rate from the Kanawha District in \V~st Virginia is $1,02, an ayerage distance of 
340 miles, for 2110 miles of which this same coal is carried over the Hocking 
Valley at the rate of .-;:J.4 cents per ton. 

As pre\·ious!y state,! the rate 011 commercial coal to all points on the Hocking 
Valley railroad north of Columbus, on coal originating on that company's line, 
is ~l.00 per ton for distanns ran((ing from 70 to 186 miles, while the rate on 
coal from the Kanawha field of \\'est Virginia to these same points is $1.2,j for 
distances ranging from 210 miles to ::l!O miles, showing a discrimination in rate 
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per ton per mile of fully .:;o<;o in fayor of \\·est Virginia coal as against the Ohio, 
mines uron its own line. 

The rate on railway ft:el. that is. coal shipped to other railroads for loco
motiYe fnel, is usnally 2,j')'r less than the rate to general users of coal at the same 
points. There does not seem to be any good reason why another carrier should 
ha,·e its fuel transported «t iess rates than other users of coal, - citizens of this 
State. If the rate to other railroads is compensatory then the rate to other 
users of coal, being 25 or more per cent higher, is more than compensatory and 
is an unjust discrimination against individuals. If the special railroad fuel rate 
is less than compensatory, than other users of coal are being required to pay the 
cost of transporting this fuel for other railroad companies. 

The Hocking Valley Railway Company has further discriminated against 
independent coal producers upon its line by permitting the Sunday Creek Company, 
a coal operating company controlled by the railway company, to accumulate unpaid 
freight bills on coal, coyering a period of senral years past, and amounting now 
to something over $2,000,000. It is the practice of this railway company to require 
other shippers of coal to settle all bills for freight within sixty clays. 

ACTIONS IX THE CoCRT3 •.'.\GAIXST TUE HocKTXG VALLEY RAILWAY Co~IPA:SY. 

(a) Stale ·v. The Hocking Valley Railway Co111pa11y. 

During the year 1903 the attention of the Attorney-General was called to the· 
fact that The Hocking Valley Railway Company was disregarding and violating 
the laws of the State· of Ohio, was misusing its corporate authority, privileges and 
franchises, was assuming and usurping privileges and franchises not granted to 
it, was assuming and usurping and exercising rights, privileges and franchises 
specially inhibited by law, and was ;-efusing to perform its duties as a public 
common carrier. 

Upon careful investigation of the facts and circumstances of the case, the 
.\ttorney-General was fully com·incecl of the truth of the information given him, 
and that the railway company had committed and was continuing to commit grave· 
offenses and pursuing a policy violative of the laws and public policy of the State. 
and the facts which subsequently developed at the trial of the action hereinafter 
referred to fully justified the prosecution of said action. The abuses and usurpa• 
tion of corporate power on the part of the railway company, so ingeniously con
ceived and so boldly clefendccl were such as to make their continuance intolerable. 

Acting upon the i·,1formation gi\·en and the result of his investigations, the 
Attorney-General, on December 18, rntn. commenced an action of quo \\·arranto 
against The Hocking Valley Railway Co,npany. in the Circuit Court of Franklin 
County, Ohio, (So. 2037). to oust it fro:,1 its corporate rights, privileges and 
franchises ::n<l to liquidate its affairs a3 provide,! by statute. 

The unlawful acts, usnrrations and abuses of corporate authority charged 
in the petition were, in substance, as follow,: 

First. That The Hocking Valley Railway Company holds and owns more 
than a majority of the outstanding capital stock of The Buckeye Coal & Railway 
Company, a corporation incorporated and organized under the laws of the State 
of Ohio. for the purpose, among other things, of mining coal, iron, copper. lead 
and other 111inerals and the ores thereof: that said The Buckeye Coal & Railway 
Company is the owner of coal lands and mines in the Hocking Valley coal field 
in the State of Ohio, and is engaged in m111ing am! shipping coal therefrom: that 
the defendant contrnls and manages the property and business of said The Buckeye 
Coal & Railway Company: and that the defendant and said The Buckeye Coal & 
Railway Company are not kindred corporations. 
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Second. That The Hocking Valley Railway Company :101<1s am! owns more 
than a majority of the outstanding capital stock of The Sunday Cn:ek uai Com
pany, a corporation inrnrporated under the laws oi t'.1l" Stall! .,f O'.:i11 f11r t::e pur
pose, among other things, of carrying on the business of mining, shipping ancl sell
ing mineral coal, and manufacturing coke and bricks: that said The Sun,Iay Creek 
Coal Company owns coal lan<ls and mines m the Hocking Valley coal field and is 
engaged in mining a11d shipping coal therefrom; that the defendant controls and 
manages th property and business of said coal company; and that The Hocking 
Valley lfailway Company and The Sunday Creek Coal Company arc not kindred 
corporations. 

Third. That The Hocking Valley Railway Company holds and owns shares 
of the outstanding capital stock of The Toledo & Ohio Central Railway Company, 
a corporation incorporc:ted under the laws of .the State of Ohio; that said last 
named company owns, manages and operates a steam railroad in the State of Ohio 
in and through the counties named in the petition, and is a common carrier of 
passengers and freight; that said last named company's principal traffic is the 
transportation of bituminous coal in car-load shipments from the Hocking Valley 
coal field in Ohio; that the defendant's railroad forms a parallel and competing 
line with the railroad owned and operated by The Toledo & Ohio Central Rail
way Company; that the defendant holds and owns more than a majority of the 
outstanding capital stock of The Toledo & Ohio Central Railway Company, and 
manages and controls the property and business of said company. 

Fourth. That The Hocking Valley Railway Company has acquired, holds 
and owns more than a majority of the outstanding capital stock of The Kanawha 
& ::\lichigan Raih,·ay Company, a corporation incorporated under the laws of the 
State of Ohio: that The Kanawha & ::\li<:higan Railway Company owns, manages 
and operates a steam railroad in the State of Ohio in and through the counties 
i;amed in the petition, and is a common carrier of freight and passengers: that 
the principal traffic of said The Kanawha & 11ichigan Railway Company is the 
transportation of bituminous coal in car-load shipments from the Hocking Valley 
coal field in Ohio; that the railroad of The Kanawha & 1Iichigan Railway Com
pany forms a parallel and competing line with the railroad owned and operated 
by the defendant c0rnpany; and that the defendant co:11pan_v controls and manages 
the property and hnsiness of said The Kanawha & 1fichigan Railway Company. 

Fif/11. That The Hocking Valley Railway Company has acquired, holds 
and owns shares of the outstanding capital stock of tl·e Zanesville & \\'est<:rn 
l{ailway Company, a corporation incori;orated under tre Ia,, s of the State of 
Ohio, which said company owns, manages and operates a ste,m railroad in the 
State of Ohio in ancl through the counties namecl in the pe:ition, ;111cl is a com
mon carrier of frcii;l,t an<l passengers; that said last named company's princi111l 
traffic is the tran,,portation of bituminous coal i:1 carhacl sl ipmt·nts fr •m the 
Hocking Valley coal ticld in Ohio; that the ,!efendant company holds and owns 
more than a majority of the outstanding capital stock of saicl The Zanesville & 
\\"cstern Railway C,,mpany; that the clefendant company controls anrl manages 
the property ancl htisiness of The Zanesville & \\'estern Railway Company; and 
that the railroad of The Zanesville & \\'estcrn Railway Company forms a parallel 
and competing line with the railroad owned and operated by the defendant. 

Sixth. That for the purpose of acquiring and controlling coal properties 
owned and operated hy independent coal operators in the Hocking Valley coal 
tiel<l in Ohio, The Hocking Valley Railway Company and its managing officers, 
directors ancl agents entered into contracts with saicl independent coal op<:rators 
for tJ,c pt1rchase of their respective properti<:s: an,! in furtherance of the plan 
to ac:iuire and control said properties The Hocking Valley Railway Company 
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and its managing officers, directors and agents caused The Continental Coal Com
pany to be inccrporated under the laws of the State of \Vest Virginia for the 
purpose of mining, selling and dealing in coal, etc.; that in the name of said coal 
company a large area of coal land and numerous coal mines in said Hocking 
Valley coal field were acquired and are now held, from which mines large 
quantities of coal are shipped over the several lines of railroad owned and 
operated by The Hocking Valley Railway Company, The 1 oledo & Ohio Central 
Railway Company, The Kanawha & Michigan Railway Company and The Zanes
ville & \\'estern Railway Company; that to provide for the payment of the 
purchase price of said coal properties it was agreed by Tr.e Hocking Valley 
Railway Company, and its officers and directors, that bonds would be issued bear
ing the signature of The Continental Coal Company, and that payment thereof 
wonld be guaranteed by said defendant and The Toledo & Ohio Central Railway 
Company; that said bonds were issued and payment thereof guaranteed by The 
Hocking \'alley Railway Company and Tl·e Toledo & Ohio Central Railway Com
pany, and the proceeds of the sale thereof were applied in whole or in part to 
the payment of the purchase price of said coal properties; that the capital stock 
of The Continental Coal Company was l eld and owned by 1 he Hocking Valley 
Raih,·ay Company, or, if said capital stock is not in the immediate possession 
;;nd control of said defendant company, it has been issned in whole or in part 
to the defendant's officers, directors and agents. to hold the same in trust for 
the defendant; and that The Hocking \7alley Railway Company and said Con
tinental Coal Company are net kindred corporations. 

Sei·e11th. That The Hocking Valley Railway Company has discriminated 
against The Johnson Coal Mining Company and The Xew York Coal-Company 
by refusing to afford track connections and transportation facilities to said com
panies: that the defendant affords and extends facilities to favored mine owners 
by giving them tracks and sidings for tr.e transportation of coal produced at 
their mines and for the delivery of empty cars to said mines; that the defendant 
refused to afford and extend such facilities to 'The Johnson Coal Mining Com
pany and The Kew York Coal Company, although such facilities were repeat
ediy requested and demanded; that the mines of said Johnson Coal Mining Com
pany and the X ew York Coal Company were so located that track connections 
and facilities could be given in the same manner as they have been and were 
gi\·en to ether shippers: and that the object of such refusal by The Hocki11g 
Valley Railway Company was to discourage, stifle and prevent competition with 
the persons, firms and corporations to whom said defendant was furnishing such 
transportation facilities, in the effort to create 2nd m~intain a monopoly of the 
co,il prodecing and carrying business in and from the territory known as the 
Hocking Valley coal field in Ohio. 

Eigl.th. TJ-:e acts of The Hocking Valley Railway Company which are 
charged and challenged in the eighth branch of the petition were substantially 
the same as those charged in the seventh branch, except that in the eighth branch 
it is averred by the state that track connections and transportation facilities 
are refo.sed to 1h~ Johnson Coal Mining Company and The ?\ew York Coal Com
pany for !he purpose of discouraging and preventing additional competition with 
The Buckeye Coal & Railway Company, The Sunday Creek Coal Company and 
The Continental Coal Company. 

Xi11th. That The Hocking Valley Railway Company, Tl:e Toledo & Ohio 
Central Railway Company, The Kanawl·a & Michigan Railway Company and The 
Zanesville & Western Railway Company, and The Buckeye Coal & Railway Com
pany, The Sunday Creek Coal Company and The Continental Coal Company have 
agreed ;;mong themselves that transportation facilities will not be afforded to 



.\TTORXEY (;EXER.\L. 121 

other firms, persons, and corporations wl~o may desire to engage in the business 
of coal mining in and from the Hocking \'alley coal tield in Ohio. 

Tmtlz. That all and each of the wrongful acts l,y and ~,n the part of The 
Hocking \'alley Railway Company complained of ha\·e been committt'<l con
tinuously and with full knowledge on its part of the laws so violated, and with 
intt'nt on its part to Yiolate and eYade and continue . the violation and evasions 
of said laws and to mislead and deceive the State of Ohio and its citizens as to 
the real character and extent of the unlawfol business which the defendant is 
conducting. 

After considerable delay, resulting from the filing of various motions by 
the defendant, the case was tried to the court during the fall of the year 1906 . 

.-\ fter the evidence was all in, the court took the case under advisement and, 
on :\pril :2:2, l!lO!l, rendered a decision in fa\·or of the State wherem it con
cluded that the railway company should he ousted from its ownership of stock 
in The Buckeye Coal & Railway Company, The Sunday Creek Coal Company, 
The Sunday Creek Company, and The Continental Coal Company; that it be 
-ousted from its right to contim·e the guaranty of the bonds of the Continental 
Coal Company; and that it he Ol'sted from its right to hold the stock of The Ka
nawha & Michigan Railway Company, and from its control and management 
-of The 1 oleclo & Ohio Central Railway Company, The Kanawha and Michigan 
Railway Company, The Zanesville and \Vestern Railway Company, and the coal 
companies. 

After this decision was rendered, the railway company requested and was 
granted a rehearing or reargument of the case, and, on July 21st, l!)O!I, the 
·Circuit Court handed clown its decision on the rehearing, in which it adhered to 
its former decision. 

A motion for a new trial was filed by the railway company and overruled 
by the court, and on February 4, 1!110, the raih~·ay company filed a petition in 
error in the Supreme Court of Ohio to re\·iew the judgment of the Circuit 
·Court, being cause X o. 1:2,:25fl on the docket of said court. The case is now 
pending in that court, and will he submitted to the court in :'.\lay, l!HO, for a 
final decisioa. 

. \ copy of the printed record filed in the Supreme Court in which is con
tained the pleadings and the findings of fact, conclusions of law, and judgme111 
of the Circuit Court, together with a part of the evidence upon which the Circui1 
Court based its decisions, is submitted herewith. The two decisions of the 
Circuit Court rendered on April :22, J!)O!l, and July 21, l!JO!), rcspcctiYely, are 
.also submitted herewith for your examination. 

( b) State of Ohio ex rel Tom 0. Crosso11, Prosernti,1g Attorney of Perry 
C 01t11fy, Ohio, ·v. The JI oclti11g I· alley Railway Company. 

On October 4th, l!JO!l, the State of Ohio on the relation of Tom 0. Crosson, 
Prosecuting Attorney of Perry County, Ohio, commenced a proceeding in quo 
warranto against The Hocking Yalley Railway Company to forfeit the corporat-~ 
rights, privileges and franchises of said railway company and to oust it from 
the further exercise of any and all other rights, powers and franchises which 
it may have or claim to have, and to liquidate its affairs. 

The petition in this case charged that The Hocking Valley Railway Com
pany has conspired with The Toledo & Ohio Central Railway Company, The 
Kanawha & :\Tichigan Railway Company, The ZanesYille & \Vestern Railway 
Company, The Sunday Creek Coal Company, The Kanawha & Hocking Coal & 
·Coke Company and The Sunday Creek Company, and other corporations, firms 
;and pers011s to the relator unknown, and bas entered into a cornhination with said 
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named corporations and with the other corporations, firms and persons unknown, 
and with each of them, for the purpose of stifling competition and establishing a 
monopoly in the business of transporting freight and passengers and in the 
business of mining, owning, producing and selling coal and its products, and 
that said defendant, The Hocking Valley Railway Company, has disregarded 
and violated the laws of Ohio, and is misusing its corporate authority, franchises 
and privileges and is assuming franchises and privileges not granted to it arnl 
is assuming franchises and rights and privileges especially inhibited by law, and 
is refusing to perform its duties as a public carrier in the following particulars, 
to-wit: 

''Firoi. Said relator alleges that the Enes of railroad owned and operated 
by said The Toledo & Ohio Central Railway Company are parallel and compet
ing with the lines of railroad owned and operated by the defendant, The Hock
ing Valley Railway Company. To gain control of the lines of railroad all'l 
other property owned by said The Toledo & Ohio Central Railway Company 
and to destroy competition between said company and said defendant, said de
fendant and other corporations, firms and persons acting in conspiracy with said 
defendant but whose names are at this time unknown to the relator, conspired 
to issue and did cause to be issued a large amount of the preferred and com
mon capital stock of said defendant amounting in the aggregate to severaL 
millions of dollars. Said capital stock was issued by said defendant and its co
conspirators for the purpose of using the same, and the same was used by the
defendant in the manner and through the agency hereinafter stated, to pur
chase shares of the capital stock of said The Toledo & Ohio Central Railway 
Company. As a part of said conspiracy and in furtherance of the same, anJ 
for the purpose of concealing the fact of defendants' acquisition and owner
ship of stock in said The Toledo & Ohio Central Railway Company, said de
fendant and' its co-conspirators caused to be incorporated under the laws of the
State of Xew Jersey a corporation known as The :\liddle States Construction 
Company, which company has acted as the agent of said defendant and as co
conspirator with said defendant and others in holding the shares of the capitai 
stock of said The Toledo & Ohio Central Railway Company so acquired and 
paid for by the defendant. Said defendant and said The :\liddle States Con
struction Company and other corporations, firms and persons acting in con
spiracy with· them, from tinie to time have made purchases of the capital stock 
of said The Toledo & Ohio Central Railway Company until all the capital stock 
of said The Toledo & Ohio Central Railway Company has been acquired, and 
the same is now owned, by said The Hocking Valley Railway Company, and is 
held by said The :\Iiddle States Construction Company for the use and benefit 
of said defendatH by whom the purchase price of all said capital stock was 
paid. And said defendant and its agents and co-conspirators have controlled 
and are controlling the property and business of said The Toledo & Ohio Central 
Railway Company, and tl1ey have controlled and are controlling the elections 
of directors and the appointments of officers and agents of said The Toledo 
& Ohio Central Railway Company, which directors, officers and agents have 
mismanaged the property of said The Toledo & Ohio Central Railway Compan; 
by permitting said defendant and its agents and co-conspirators to vote at the 
stockholders' meetings of said The Toledo & Ohio Central Railway Company. 
and by permitting said defendant and its agents and co-conspirators to elect 
and appoint directors, officers and agents of said defendant to serve· said The 
Toledo & Ohio Central Railway Company in similar capacities, and by permitting 
the property and business of said The Toledo & Ohio Central Railway Com
pany to be operated, conducted and used in such manner as to destroy all c_om
petition with said defendant. 
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"Seco;zd. Said The Kanawha & ~lichgan Railway C11mpa::y m\·•:, a::, 1 

operates a railroad which is paralld and compl'tin;..; \\·ith th" railroad uwm:ll 
and operated by said defendant. To dl'stroy comp,·tii°ion in tl:c transi·mtati,,: 
of frl'ight and passengers between said The Kanawha & ~lichigan !{ailway Com
pany and said defendant, said defendant has used ancl voted shares of stoc', 
owned by it in said The Kanawha && ~Iichigan Railway Company and has 
procured proxies from other stockholders of said The Kanawha & ~lichigan 
Railway Company and has thereby been enahled to control and has controlll'<l 
and is controlling the property and business of saicl The Kanawha & ~lichigan 
Railway Company. .\nd said defendant has controlled and is controlling the 
elections of directors and the appointments of officers and agents of said The· 
Kanawha & ~Iichigan Railway ·Company, which directors, officers and agent, 
have mismanaged the property and business of said The Kanawha & ~lichigan 
Railway Company by permitting said defendant and its agents to vote at the 
stockholders' meetings of said The Kanawha & ~lichigan Railway Company, and 
by permitting said defendant and its agents to elect and appoint directors, officers 
and agents of said defendant to act for said The Kanawha & ~Iichigan Railway 
Company in similar capacities and by permitting the property and business of said 
The Kanawha & ~Iichigan Railway Company to he operated, conducted and used 
in such manner as to destroy all competition with said defendant. 

"Third. Said The Zanesville & \\·estern Railway Company owns and operate, 
a railroad which is parallel and competing with the railroacl owned and operate,[ 
by said defendant and with the railroad owned and operated by said The 
Toledo & Ohio Central Railway Company. .·\iter said defendant had acquirec.i 
the control of said The Toledo & Ohio Central Railway Company and of the 
railroad and other property owned by said The Toledo & Ohio Central Railwa} 
Company in the manner aforesaid and had destroyed all competition between 
said defendant and said The Toledo & Ohio Central l{ailway Company, said 
defendant thereafter delivered to and placed in the control and custody oi said 
The Toledo & Ohio Central Railway Company all the outstanding stock and 
all the bonds of said The Zanesville & \\'estern Railway Company. Through 
the ownership of all the stock of said The Zanes\'ille & \\·estcrn Railway 
Company, said defendant and said The Toledo & Ohio Central Railway Com
pany and each of them have been able to control and operate ancl they have 
controlled and operatecl said The Zanesville & \\·estern Railway Company i11 
such manner as to prevent and destroy all competition hy arnl among said Th( 
Zanesville & \\'estern Railway Company and said ddenrlant and said The Toledo 
& Ohio Central Railway Company. .\rnl for the purrose of controlling said 
The Zanesville & \\'estern Railway Company and of preventing competition hy 
said Company, saicl defendant has caused its own directors, officers ancl agents 
to he elected and appointed to correspondin~ rositions with saicl The Zanesvill·.· 
& \\'estern Railway Company; and the directors, officers ancl agents of said 
The Zanesville & \\·eskrn Railway Company ban· mismanaged the property 
and business of said company by permitting saicl defendant ancl its agents ancl 
said The Toledo & Ohio Central Railway Company ancl its agents to vote at 
the stockholders' meetings of said The Zanesville & \\'estcrn Railway Companc 
and by permitting the election of directors, officers and agents of said defendant 
and of said The Toledo & Ohio Central Railway Company to manage the business 
of said The Zam·sville & \\·estern Railway Comp,ny and hy r,·rmitting the 
property and business of said The Zanes,·ille & \\.estern Railway Company to 
be operated, conducted and used in such manner as to destroy all competition 
with said defendant and with said The Toledo & Ohio Central Railway Company. 

"Fourtlz. On the lRth clay of December, l!llt:l, the .\ttorm:y-General in 
Ohio commenced an action in quo warranto in the Circuit Court of Franklin 
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County, Ohio, against said defendant, The Hocking Valley Railway Company, 
in which action among other charges against said defendant it was charged that 
said defendant had acquired and then held and owned more than a majority 
of the outstanding capital stock of· The Sunday Creek Coal Company and that 
said defendant controlled and managed said coal company and its property and 
business contrary to and in Yiolation of the laws of the State of Ohio. The 
relator alleges that after said action had been commenced by the Attorney
General, that is, in the months of January, :\larch, June and December of the 
year Hl03, in defense of the State of Ohio and in wilful disregard of the laws 
of the State, said defendant purchased, acquired and held a large · additional 
number of shares of the capital stock of said coal company aggregating, as the 
relator is informed, more than 4,000 shares of said stock in addition to the 
stock owned by said defendant at the time said action was commenced against 
it by the Attorney-General. And the relator alleges the fact to be that said 
ddendant contim1cd to purchase the capital stock of said coal company until it had 
acquired all the capital stock of said coal company, and that said defendant man
ager managed and controlled said coal compan5' and the business and property 
·of said coal company and engaged in the business of mining and selling coal in 
competition with independent coal operators, all of which was done for the 
purpose of controlling and destroying competition in the business of transporting 
·coal from the Hocking coal field and in the business of mining and shipping coal 
from said coal field. 

"Fifth. Prior to the first day of July, 1~0:1, said defendant, acting in con
spiracy with said The Toledo & Ohio Central Railway Company and with other 
corporations, firmf and persons, with the unlawful intent and purpose of estab
lishing a monopoly in the business of mining and shipping coal and of destroy
ing competition and establishing a monopoly in the carrying of coal in car-load 
lots and for the purpose of discriminating agaimt independent miners and shippers 
of coal over the railroad of said defendant and the railroad of said The Toledo 
& Ohio Central Railway Company, caused the Kanawha & Hocking Coal & 
Coke Company to be incorporated under the laws of the State of vVest Virginia. 
And in order to pay for the property then acquired and thereafter to be acquired 
by and in the name of said Kanawha & Hocking Coal & Coke Company and to 
equip said coal mines and to furnish working capital for said Coal & Coke Com
pany, said defendant and its co-conspirators agreed to guarantee and indorse 
bonds issued or to be issued by said Cea! & Coke Company to the amount of $3,-
500,000.00. For the purpose aforesaid and pursuant to said unlawful agreement, 
said defendant did indorse and did guarantee said bonds and did procure the in
dorsement and guaranty thereon of said The Toledo & Ohio Central Railway 
·Company in pursuance of the terms and intents of said combination and con
spiracy, and thereby said defendant became and is liable upon said indonement 
and guaranty and the assets of said defendant corporation became and are bound 
and pledged for the payment of said bonds. Said bonds are still outstanding 
and unpaid and under the said guaranty and indorsement said° defendant has 
·bound itself to pay the principal and interest of said bonds at maturitv in case 

, the same are not paid by said Coal & Coke Company. Said indorse~ent and 
guaranty were made without any consideration whatever moving to said defendant 
and the same were made for the purpose and with the intent to control the 
·business of mining and shipping coal and to control the prices of coal and to 
stifle and eliminate. competition in the mining, shipping ·and transportation of 
coal, and to establish a monopoly in the business of mining and shipping coal 
throughout the entire area traversed hy the line of said defendant company and 
i:he lines of the other railway companies hereinbefore mentioned and which were 

https://500,000.00


.\TTORXEY GEXER.\L. 125, 

in combination and in conspiracy \\"ith said defendant; and in pursuance of sai•l 
policy and intent said defemlant anrl its co-conspirators herein name,l, to-wit. 
said the Toledo & Ohio Central Railway Company am! ,,ther cnrpnr.:tions, firms 
and persons to the relator unkno\\"n, haYe attempted and are now attemptinl-( to 
destroy competition and to establish a monopol~- in the business of mining ;mrl 
transporting coal in the territory trayersed by the lines of said defendant and 
the other railroads hereinhefore named. 

"Sixth. After the filing of the petition in qun warranto hereinbefor~ men
tioned b.\ the .\ttorney General of the Stak of Ohio against the said defendant, 
that is, after the lt<th day of Decl'mber, J!lo:J, said defendant, acting in conspiracy 
\\"ith said The Toledo & Ohio Centr.1I Railw:iy Company, said The Sunday Creek 
Coal Company, said the Kanawha & Hocking Coal & Coke Company and othe, 
corporations, firms :ind persons to the rclator unknown, caused The Sunday 
Creek Company to he incorporated and organizer) under the laws of the State 
of Xew Jersey, with capital stock of $J,11110,111111.011. S?.id company was organized 
for the purpose of destroying all c,1111petition in the mining- and transportation 
of coal on and in the neighborhood ,-,f the lines of railroad 0wned and oper
ated by said defendant and by said The Toledo & Ohio Central Railway Com
pany, The Kanawha & ::\Iichigan Railway Comp:rny ~nd The ZanesliJle & \\'estern 
Railway Company. Said defendant anc1 its co-compirators caused said The Sun
day Creek Company to acquire about 117,0011 acres of coal and coal under lease, 
with a large number of coal mines al!(l the eqt!ipment and appurtenances there
unto belonging. About $:-l,;i00,<1110.1111 of the capital stock of said The Sunday Creek 
Company has been acquired, owned ,md held by said defendant and about $-ill0,-
00:1.00 by said The Toledo & Ohio Central "Rail\\"ay Company, and tr.e same has 
been and is held in the name of said 1 aihva} comp,rnies or by corporations, firms,. 
and persons with whom said defendant and said The Toleclo & Ohio Central 
Railway Company have been acting in conspiracy for the purposes and with the· 
intents hereinbefore mentioned. :\nc! by means of the ownership of the cap
ital stock of said The. Sunday Cree\, Company, said defendant and The ToledoJ 
& Ohio Central Railway Company haYe controlled said company and its property 
and business and ha,·e attempted and are attempting- to destroy compet1t1on in 
the business of mining· and transporting coal oycr the railroad of said defendant 
and O\"er the other railroads hereinbefore mentioned. 

''Ry reason of the ownership by said defendant al1fl by said The Toled<> 
& Ohio Central Railway Company of saicl stock in ~aid The Sunday Creek Com
pany, sairl railway companies haYe in fact become and are exercising the powers 
of owners of .:oal lands and of miners and shippers of coal, in contravl'ntion of 
the powers granted to the defendant by the State of Ohio, against the laws of 
the State of Ohio and to the great ,111(I irreparahle injury of the people of the 
State of Ohio, and especially the owners of coal lands and the miners ancl 
shippers of coal along the lines of the defendant and of The Toledo & Ohi·.) 
Central Railway Company, all of which has been rlone in defiance of the rights 
of the people of the State of Ohio and against the laws of the Statt' made in 
that behalf. The rclator is informed and believes, and from such information 
al1fl belief he ayers that said defel1flant, The Hocking \'alley Railway Company, 
has allowed and permitkd said The Sunday Creek Company to become indehtecl 
to said defendant in large amounts for freight charges which remain unpairl 
and unsecured, anrl that such freight charges arc so allowed to remain unpaid 
in order that said The Sul1flay Creek Company may pay the interest accruing 
from time to time on the aforesairl bonrls indorserl anrl guaranteed by said de
fendant; that the earnings of sairl The Sunday Creek Company haYe not bl'en 
and are not sufficient to pay the running expenses of said company al1fl the in-
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terest on said bonds, and that the allowing by said defendant of said bills for 
freight to remain unpaid is the means adopted by the defendant, said The Hock
ing Valley Railway Company, to pay the interest on said bonds so indorsed and 
guaranteed by it, and said defendant has thereby discriminated in favor of said 
The Sunday Creek Company and against all other miners and shippers of coal 
who ha,·e been required by the defendant to pay the full and lawful freight 
charges on all coal shipped by them over defendants' railroad. The relator is 
further in formed and alleges that said bills for freight due to said defendant 
from said The Sunday Creek Company haYe been accumulating for nearly five 
years last past, and said bills or parts thereof will soon be outlawed under the 
Statutes of Ohio; that said defendant is taking and intends taking no steps to
ward the collection thereof. 

'·Each and ali of the foregoing acts haYe been done and committed willfully 
,and contmuously and with intent by said defendant to Yiolate and evade the laws 
of the State of Ohio, and to create a trust and monopoly and to maintain a 
·monopoly and to prevent competition in the transportation of freight and pas
sengers and in the mining and shipping of coal. And by reason of the aforesaid 
acts of said defendant and its open and flagrant defiance of the laws of the 
State of Ohio, said defendant has ceased to perform its functions and duties as 
·a corporation·:,, 

(c) Johnson Coal Milling Cu. v. The Hocking Valley Company. 

This was an action commenced in the Court of Common Pleas of Franklin 
. County, Ohio, in 1903, by the coal company to compel the railway company to 
furnish track connections and transportation facilities to the coal company, and 
to enjoin the railway company from discriminating against the coal company in 
that regard. 

The facts and circumstances of this case have already been referred to in 
this report in connection with the relation between the Hocking Valley Railway 
Company and various coal companies and parallel and competing railroads in 
the Hocking coal field. 

The case never came to trial because, after compliance by the coal company 
with the burdensome and illegal terms and conditions imposed upon it by the 
railway company, and desired track connections and facilities were furnished. 
\Vhile the case was pending in the Common Pleas Court, the railway company 
filed a demurrer to the petition of the coal company, which was overruled by the 
court. The decision of the court, rendered by Judge E. B. Dillon, was handed 
down on January 16, 1904, and is reported in Vol. 14, Ohio Decisions, page 209, 
to which reference is hereby made. 

(d) Quinn Coal Co. v. The Hocking Valley Railway Company. 

On December 14, 1904, The Quinn Coal Company, a partnership formed 
for the purpose of mining and dealing in coal, commenced an action against The 
Hocking Valley Railway Company to compel the railway company to extend its 
switch track to the mines and tipple of plaintiff and allow the coal company a 
track connection at its mines in Vinton County, Ohio, and to enjoin the railway 
company from discriminating against it in the furnishing of such facilities. 

The petition in this case alleged that the plaintiff was the owner of a tract 
of valuable coal land in Vinton County, Ohio, which was located along and ad
jacent to the railroad of the defendant company, and was being developed and 
improved in such a manner as to permit the loading of coal into railroad cars; 
that plaintiff had orders for coal which could only be shipped over the railroad 
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of defendant company. It was also alleged that the S\\·itch extension and track 
-connection c"uld Le made without any injury to or interfrrence with the tracks 
or other property of the dden<lant company. 

\\"ithout such connection the plaintiff allegecl that it would be compelled to 
load its ot1tput into wagons, haul the same to the tracks of defendant, and then 
reload the same into the cars of defendant, which would hinder and delay it in 
making its shipments and pre\'ent it from competing with other operators, to 
whom tl:e railway had afforded the desired facilities. 

Plaintiff further alleged that there are many mines along the defendant"s 
right of way, and that thousands of tons of coal are shipped therefrom, and that 
the defendant company has placed sidings and tracks at these \'arious mines for 
the use of the coal operators in shipping their coal, and furnishing cars on these 
sidings and tracks for that purpose, and by reason of the refusal of the defend
ant company to accord it equal facilities it was unable to compete with said 
operators; that defendant was unlawfully discriminating against plaintiff and in 
fayor of the other operators. 

Plaintiff then alleged that it had requested the defendant to extend it equal 
facilities for shipping its output along with the other favored operators, but 
that the defendant company refused to do so. 

On January 16, 190,\ the railway company filed a demurrer to the petition, 
which was submitted without argument. On January 19, 1904, a formal entry 
prepared by the parties purporting to sustain tl~e demurrer and dismissing the 
action, was filed with the clerk of court. 

1 he case was then formally appealed to the Circuit Court of Franklin 
County, and that court, on authority of the decision of the Common Pleas Court 
of Franklin County rendered in the case of Johnson Coal Mining Co. v. The 
Hocking Valley Railway Company ( hereinbefore referred to), re\'ersed the for
mal order of the lower court in sustaining the demurrer, and held that the peti
tion stated a cause of action. 

On July 3, 1907, an entry was made on the appearance docket of the Court 
of Common Pleas dismissing the action without record. 

(e) Ralph E. Westfall i•. The Hocking Valley Railway Company. 

On the first clay of Xovember, HJO!J, Ralph E. Westfall, a stockholder in 
The Hocking \'alley Railway Company, commenced an action in the Common 
Picas Court of Franklin County, Ohio, ( X o. :i7RR9), against the railway company 
to enjoin it from refusing to allow him to inspect the books and records of the 
company. 

The petition 111 this case is short and, omitting formal parts, reads as 
follows: 

"The plaintiff for his cause of action says that the defendant is a corpo
ration organized, existing and doing business under and by virtue of the Jaws of 
the State of Ohio; that plaintiff is now and at the times hereafter set forth, was, 
a stockholder in said corporation and is the owner and holder of one hundred 
shares of the preferred capital stock of the defendant corporation, of the par 
value of One Hundred Dollars each. 

That plaintiff on the 211th clay of .\ugust, on the 21th clay of September, and 
on the 18th day of October, l!J09, requested defendant to allow him to inspect 
the books and records of said corporation at reasonable times. Defendant has 
rdused plaintiff's request and refuses to allow the plaintiff to inspect its books 
,1;·,,j records at any time. 

\\'herefore plaintiff prays that the defendant may be enjoined from refusing 
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to allow him to inspect its books and records, and prays the court for such other 
ancl further relief as he may be entitled to at law or in equity." 

The right of a stockholder of an Ohio corporation to inspect the books and 
records of the corporation at all reasonable times is secured to him in the most 
clear and concise language by Sec. 3254 Bates' Revised Statutes of Ohio, as 
follows: 

"The books and records of such corporation shall at all reason
able times be open to the inspection of eyery stockholder." 

And in the case of Ci11ci1111ati Vo/ksb/att Co. i•. Hoffmeister, G2 Ohio St. 
U-:9, ( HlOO), the Supreme Court deciding a case brought by a stockholder to 
compel the corporation to allow him to inspect its books and records, declared 
the law of Ohio to be as follows: 

"Injunction is the proper form of remedy to enforce the right 
of a stockholder in a private corporation, giyen by section 3254, Re
\·ised Statutes, to inspect tl:e books and records of the corporation. 

The right to inspect does not depend upon the motive or pur
pose of the stockholder in demanding such inspection, and a petition 
which shows that the plaintiff is a stockholder; that he has requested 
the defendant to allow him to inspect the books and records of the 
corporation, and fix a reasonable time for tt.e same, which request 
has been refused, states a cause of action. 

An incident to such right is the right to haYe such inspection 
by a proper agent, and to take copies from such books and records." 

After the issues were made up in the Common Pleas Court in the \\'est fall 
case, the court referred the case to a Master Commissioner to take the testimony 
of witness, and in the course of the hearing the Master issued a subpcena duces 
tecum to \V. X. Cott, secretary of the H0cking Valley Railway Company, to ap
pear before him and bring with him the books and records of the railway com
pany. After its service upon him, Mr. Cott left the state and went to Xew 
York City, remaining away for a period of oYer four weeks. 

l:pon his return to Columbus, he was cited for contempt of court for his 
refusal to appear before the Master and produce the books and records of the 
railway company. Immediately upon his arrest, a i1abeas corpus proceeding to 
secure his release was commenced in the courts of Franklin County, which is 
now pending. 

It has come to the attention of the Attorney General that the books and 
records of the railway company, which Mr. Cott refused to produce, ha\·e been 
and now are kept in Xew 1.·ork City, instead of in the office of the company 
at Columbus, Ohio, where they should be kept, and that the custodian of these 
books and records in X ew York City refuses to send them to Ohio or to permit 
any officer of the railway company to do so. 

(f) Fred H. Sclzocdi11ger i•. Tile Hocki11g Valley Railway Company. 

On February 8th, l!HO, Fred H. Schoedinger, a stockholder in The Hocking 
Valley Railway Company, commenced an action in the Court of Common Pleas 
of Franklin County, Ohio, against the railway company to enjoin it from refusing, 
to permit him to inspect the books and records of said company. 

The petition in this case, omitting the formal parts, is as follows: 
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""The plaintiff i5 and at the times hereinafter mentioned was the owner an<l 
holder of thirty ( :311 J shares of the preferred capital stock of said The Hocking 
Valley Railway Company of the face value of One Hundred Dollars ($100) each. 

On or about the }:3th day of Xovember, 1!109, the plaintiff demanded of 
the defendant that it permit him to inspect its books and records and to fix 
a reasonable time for said inspection, and defendant has refused and still refuses 
to permit or allow the plaintiff to inspect its said books or records. 

Plaintiff has no adequate remedy at law. 
\\"herefore, plaintiff prays that said defendant, The Hocking Valley Railway 

Company, be enjoined from refusing to permit him to inspect its said books and 
records and for all other relief to which he may in law or in equity be entitled." 

This action is now pending in said Court of Common Pleas, and the defend-
ant railway company still refuses to permit the inspection of its books and records 
by the plaintiff. 

(g) New Yor.k Coal Company v. The Hocking Val/rs Railway Co111pa11_,.. 

In the year, ]909, the Xew York Coal Company commenced an ;-ction in 
the Circuit Court of the l'nited States for the Southern District of Ohio to re
cm·er $:2:,0,000 damages from the Hocking Valley Railway. company, on account 
of tpe refusal of the railway company to furnish it track and transportation facil
ities in rno::i and HHl-1. The facts and circumstances upon which this action is 
based are referred to at length in a former part of this report. 

(11) .Yew York Coal Co111pa11_,, ,. Tlzf' Hocking Valley Railway Company. 

Tn January, l!HO, Xew York Coal Company filed a complaint with the Rail
road Commission of Ohio alleging that The Hocking Valley Railway Companv 
was charging unreasonable rates in coal shipments from the Hocking coal field, 
and that it was discriminating in favor of its subsidiary companies in the col
lection of· freight charges. 

(i) fll._•{'s/igatio11 by foterstatr Commerce Co111111issio11. 

During the early part of the year J!lO!I, the lnterstate Con1merce Commis
sion, pursuant to Resolution of Congress of March i, HJ06, calling upon the 
Commission to investigate into the subject of railroad discriminations and mon
opolies in coal and oil, held a session at Columbus, Ohio, for the purpose of 111-

,;estigating The Hocking Valley Railway Company. 
A printed copy of the report of this investigation 1s submitted herewith. 

f) A.G. 



130 A'.1.:--U.\L REPORT 

(i]ST CONGRESS, } SE:-JATE. Doci:MENT
{

1st Session. Xo. 39. 

RAILROAD DISCRD.IIXATIOXS AXD 1IOXOPOLIES IX COAL A~D OIL. 

LETTER FROM THE CHAIRMAN OF THF. INTERSTATE COMMERCE Co1!MISSION, TRANS-
111TTING, IN RESPONSE TO THE JOINT RESOLUTION APPROVED ~1ARCH 7, 1906, 
REPORT OF AX INVESTIGATION AS TO RAILROADS OPERATING IN THE STATE OF 
OHIO, AXD INCIDD-!TALLY IN THE STATE OF \,\/EST VIRGINIA AS TO ONE RAIL
ROAD AFFILIATED WITH THE OHIO RAILROADS. 

lIAY 10, 1909.-Referred to the Committee on Interstate Commerce and ordered 
to be printed. 

INTERSTATE COMMERCE COMMISSION, 
Washington, May IO, 1909. 

To the Sellale a11d House of Represe11tali,•rs: 

In pursuance of the joint resolution of Congress, approved March 7, 1906, 
the Commission has submitted its reports of the investigations heretofore con
clncted hy it and now submits the following report of an investigation as to rail
roads operating in the State of Ohio, and incidentally in the State of \1/est Vir
ginia as to one railroad affiliated with the Ohio railroads. 

MARTIN A. KNAPP, Chainna11. 

REPORT OF THE INVESTIGATION BY THE INTERSTATE COMMERCE COMMISSION INTO THE 
SUJlJECT OF RAILROAD DISCRIMINATIONS AND MONOPOLIES IN COAL AND OIL. 

THE HOCKING \'ALLEY R.\IL\\'AY COMPANY. 

This company was incorporated under the laws of Ohio February 25, 1899, and 
on the 1st day of March, 1899, received possession of the properties of the Colum
bu~, Hocking Valley & Toledo Railway Company, which company had for two 
or three years been in the hands of a receiver. 

The president of the Columbus, Hocking Valley & Toledo Railway Company 
was appointed receiver for that company, and upon its reorganization as the Hock
ing Valley Railway Company became the president of the latter company. 

~iessrs. J. P. ~,forgan & Co. \\'ere the reorganization managers, and in the 
plan and agreement of reorganization, elated January 4, 1899, they say: 

The principal business of the Columbus, Hocking Valley & Toledo 
Railway Company is the transpo~tation of bituminous coal from mines 
on adjacent property. By reason of its low grades the railway in a 
general way is well adapted to this business, though very considerable 
chang-es are necessary hoth in the track and. in the equipment (espe-
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.:ially the 111otive pc,wer) in order to make the railway more fully 
.-ida.pted to economical operation. 

. \II of this business is strictly and intensely competiti\'e, and the 
Jield in Ohio is cov,·red by the following lines of railway: Columbus, 
Hocking Valley & Toledo Railway Company; Toledo & Ohio Central 
Railroad Company; \\"heeling & Lake Erie Railroad Company; Co
lumbus, Sand11~ky & Hocking Railroad Company; Toledo & \Valhond
ing Valley Railroad Company; Baltimore & Ohio Railroad Company; 
Cle\'eland, Lorain & \\'heeling Railway Company. 

It is not too much to say that the entire business which now is 
divided among se\'en lines could be transacted easily, and with much 
greater economy, by two or three lines. * * * 

It is proper also to observe that of the seven ex is.ting lines in Ohio, 
three, including the Columbus, Hocking Valley & Toledo, operate in 
absolutely one field or district and the other four lines in a field to 
the east thereof. '.\Iuch economy of operation and better public service 
could be sec11red if the three lines in the Hocking district were 
united in some form so that their combined traffic could, so far as 
poss:bte, be centered on the Hocking \'alley Railroad, which by reason 
of its low grades, when put in proper condition, could move the traffic 
much more economically than either of the others and consequently 
with a profit to itself as well as to the lines from which it would 
be diverted. Any plan of reorganization of the Hocking Valley, there
fore, should be sufficiently flexible to admit of such acquisition. 

The authorized capital stock of the reorganized company was $26,000,000 of 
which $1.i,II00,000 was preferred and Sll,000,000 common stock, and there was an 
authorized bond issue of $20,000,000. Of the stock $16,000,000 and of the bonds 
$7,200,000 was paid to the purchasers at the receiver's sale, which was made subject 
to certain prior incumbrances and liens. 

Ry article 1 of the regulations of stockholders of the reorganized company 
00,0IIU shares of preferred stock and 50,000 shares of common stock, amounting 
in the aggregate to the par value of $10,000,000, were reserved, to be issued as 
deemed advisable by the board of directors, with the approval of the reorganiza
tion managers, for the purpose of acquiring interests in the Toledo & Ohio Central 
Railway Company and the Columbus, Sandusky & Hocking Railroad Company, 
or other company or companies successor in interest to either of said latter com
panies, all as provided in said plan of reorganization. 

At the time of the reorganization of the Hocking Valley Railway there were 
four railroads transporting coal from the Hocking district in Ohio, to wit, the 
Hocking Valley Railway; the Toledo & Ohio Central Railway; the Columbus, 
Sandusky & Hocking Railroad; and the Baltimore & Ohio Railroad. The latter 
company entered this district Jiy a branch from Xewark and was but a small 
factor. The Columbus, Sandusky & Hocking operated from Zanesville to Colum
bus, with branches into the coal district, and with a line from Columbus to San
dusky. This also was a comparatively small factor in the transportation from the 
district. 

The Hocking Valley operates from '.\[iddleport and Gallipolis on the Ohio 
Rinr through the Hocking coal district to Columbus, and thence to Toledo, with 
one branch to Xelsonville anrl ,\thens and another t~ the Jackson County coal 
field, and with several branches into the Hocking coal field. 

The Toledo & Ohio Central operates a line from Corning in Perry County 
through X ew Lexington, Bucyrus and Fostoria to Toledo, with a branch from 
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Thurston to Columbus, and thence through :\Iarysville, Kenton, and Findlay to 
Toledo. This company owned the controlling interest in the Kanawha & :\lichigan 
Railway Company, incorporated under the laws of Ohio, the line of which passes 
through the Kanawha coal district in \\" est Virginia from Gauley Bridge in said 
State through Charleston, crossing the Ohio River at Point Pleasant, where it 
connects with the line of the Hocking Valley, and thence runs north to Corning 
in Perry County, where it connects with the lines of the Toledo and Ohio Central. 

The larger portion of the coal transported by the Kanawha & :\Iichigan is 
delivered by it to the Hocking Valley and the Toledo & Ohio Central. 

A considerable part of the coal transported from the Kanawha and Hocking 
fields is sold in competition - in the !ake and northwestern trade - with the coal 
from western Pennsylvania, eastern Ohio, and \Vest Virginia fields, from which 
coal is transported by the Pennsylvania lines, the ~ew York Central lines, the 
Baltimore & Ohio, the Chesapeake & Ohio, the .\: orfolk & \V cstern, and the Wheel
ing & Lake Erie. 

THE TOLEDO & OHIO CENTR,\L R.-\IL\VAY COMPAXY. 

This company is incorporated under the laws of Ohio, with lines of railroad 
as indicated above, and as stated, operates two lines from the Hocking coal district 
to Toledo. 

The president of the Hocking Valley Railway has been vice-president or 
president of the Toledo & Ohio Central since 18!l!l, and both roads ha\'e had the 
same general superintendent since 1!101. The two roads have had sc,·eral directors 
in common since 18fJ9. 

It does not appear that the Hocking Valley Railway has acquired any stock 
in the Toledo & Ohio Ceutral Railway (which as a parallel and competing line 
it would not have the power to do under the statutes o·f Ohio), but as appears 
from their action in the purchase of coal interests. guaranteeing of coal company 
bonds, policy in making mine track connections, and identity of officers and directors 
there ha~ been complete harmony betweeu the two roads. 

THE KAXA\\'HA & MICHIGAN R.\ILW.\Y CO~IP.IXY. 

This railway company is incorporated under the laws of \Vest Virginia and 
taps the Kanawha coal field, transporting coal therefrom largely through its 
arrangements with the Hocking Valley and the Toledo & Ohio Central railways. 

The president of the Hocking Valley Railway has been president of the 
Kanawha & ::\Iichigan Railway since 18!l9; the general superintendent of the Hock
ing Valley and the Toledo & Ohio Central railways has been general superintend
ent of the Kanawha & Michigan Railway since IDOi; and the three roads have had 
se\'eral direc.tors in common. 

THE ZA:SESVILLF. & \VESTER:S R.111.\\°,\Y CO~!P,\XY, 

The Zanesville & \Vestern Railway Company is the successor in interest to 
a portion of the property formerly operated by the Columbus, Sandusky & Hock
ing Railroad Comp~ny, and after the sale of the property of the latter company 
by its receiver that portion of the property running from Zanesville to Columbus, 
with branches iilto the Hocking coal district, was organized under the name of 
the Zanesville & \Vestern Railway Company. On or about October li, 1!102, the 
Hocking Valley Railway became the owner of $2,e'.i00,000 of the capital stock and 
$2,000,000 of the bonds of the Zanesville & \Vestern Railway Company, for which 
it issued $1,000,0,)0 of its preferrerl stock an<l $378,400 of its common stock, from 
the stock reserved as provided in article 1 of the regulations of stockholders. 
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On or about June 4, rno:1, the Toledo & Ohio Central Railway, being then 
the owner of 4,i,1>10 shares oi the capital stock of the Kanawha & ).fichigan Rail
way anr! •herehy controlling that rnmpany, exchanged its Kanawha & ).lichigan 
Railway stock for ail of the 3tock and bonds of the Zanesville & \\'estern Rail
way, owned by the H0cking Valley Railway, thereby giving the control of the 
Kanawha & ~.lichigan Railway to the Hocki•1g Valley Railway and the ownership 
of the Zanes\·ille & Western Railw:iy to the Toledo & Ohio Central Railway. 

THE BCCKEYE CO.\L & RAll.\\'.\Y CO~IPAXY. 

Prior to the reorganization of the Hocking Valley Railway the Columbus, 
Hocking Valley & Toledo Railway Company owned all of the stock of the Hock
ing Coal & Railroad Company: and the purchasers at the receiver's sale after the 
reorganization and as part thereof transferred to the Hocking Valley Railway 
2,49.j shares being all except .:; shares of the issued capital - of the stock of the 
Buckeye Coal & Railway Company, which was organized to take over and hold 
the coal properties formeriy held by the Hocking Coal & Railroad Company. 

This company did not operate as a coal company, but its properties were 
leased to other operating companies until about July 1, 190.j, when all of its prop
erties were leaser! to the Sunday Creek Company. 

The officers of this company have been and are officers of the Hocking Valley 
Railway. 

THE OHIO LA:'<D & RAIL\\'.\Y COMPAXY. 

Prior to the reorganization of the Hocking Valley Railway the Columbus, 
Hocking Valley & Toledo Railway Company owned all of the stock of the Ohio 
Land & Railway Company; and the purchasers at the receiver's sale after the 
reorgauization transferred to the Hocki:1g Valley Railway 1,999 shares of the 
total of 2,000 shares of the stock of the Ohio Land & Railway Company. 

This company did not operate as a coal company, but its properties were 
leased to other operating companies until about July 1, 1905, when all of its 
properties were leased to the Sunday Creek Company. 

The officers of this company have been and arc officers of the Hocking 
Valley Railway. 

This company had outstanding at the time of the reorganization of the 
Hocking \'alley Railway ~l,37::i,000 in bonds guar:mteed by the Columbus, Hocking 
Valley & Toledo Railway, which were all conveyed to and are owned by the 
I locking Valley Railway. 

CENTRAL STATES CONSTRl'CTI0:-1 COMPANY. 

Because of doubt as to whether the stock of the Ohio Land & Railway 
Company was fully paid, this company was incorporated as a medium for carry
mg out the reorganization plans and for transferring the stock of the Ohio 
L~nd & ){ailway Company to the Hocking Valley Railway. 

THE SL'XD.\Y CREEK CO.\L CO)I PAXY. 

Priur to the organization of the Hocking Valley Railway the Sunday Creek 
Coal Company was a large shipper of coal from the Hocking district over the 
Toledo & Onio Central and did not ha\·e any mines on the lines of the Hocking 
\'alley. 

The reorganization managers of the Hocking Valley Railway from March 
~ !, l~!J!J, to • .\pril 1, 1~99, purchased for the account of the Hocking Valley Rail
way 7.lit:I shares of the preferred stock, and 11,796 shares of the common stock 
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of the Sunday Creek Coal Company,. at a cost of $342,860, and during the years 
1900 to 1906, both inclusive, the Hocking Valley Railway purchased 12,92-l shares 
of this stock, at a cost of $362,760.33. 

From 1899 on the officers of this company were made up from the officers 
of the Hocking Valley Railway. 

On or about July 1, 1905, the Hocking Valley and the Toledo & Ohio Cen
tral railways having acquired substantially all of the outstanding stock of this 
company (the Hocking Valley owning 32,375 shares and the Toledo & Ohio Cen
tral owning 5,137 shares), the two railroads com·eyed all of this stock to the 
Sunday Creek Company, receiving in exchange therefor all of the stock of the 
Sunday Creek Company. The Hocking Valley receive_d 32,375 shares and the 
Toledo & Ohio Central 5,137 shares. 

THE RAYBOULD COAL COMPANY. 

On May 8, 1899, the reorganization managers on behalf of the Hocking Val
ley Railway purchased 358 shares of the stock of this company at a cost of 
$25,000, and the property of this company was afterwards merged into one of the 
coal companies controlled by the Hocking Valley Railway. 

BOSTON COAL DOCK & WHARF CO. 

From April 10 to April 24, 1899, the reorganization managers acquired on 
behalf of the Hocking Valley Railway 2,000 shares of the capital stock of this 
company, which owns docks on the upper lakes, at a cost of $200,000. This 
stock is owned and held by. the Hocking Valley Railway. 

KANAWHA & HOCKING COAL & COKE co:.IPANY. 

On or about July 1, 1901, a syndicate was formed, with Messrs. J. P. Mor
gan & Co. as syndicate managers, for the purpose of underwriting the bonds of 
the Kanawha & Hocking Coal & Coke Company, and that company was organ
ized for the purpose of acquiring a large number of coal properties in the Ka
nawha district on the Kanawha & Michigan Railway. The bonds so issued ag
gregated $2,750,000 in amount, most of the proceeds of which were used in pay
ing for the properties and the expense of organization, the balance being paid 
to the company. Thereupon $3,2.j0,000 of stock was issued as a bonus to the 
syndicate. 

Officers and directors of the Hocking Valley and Toledo & Ohio Central 
railways, or the firms of which such individuals were partners, participated in 
this transaction and were entitled to receive or did recei,·e approximately $1,-
800,000 of this bonus stock. 

To secure these bonds and pay for the properties so acquired the Kanawha 
& Hocking Coal & Coke Company issued its first mortgage securing bonds to the 
aggregate amount of $3,500,000, upon which the Hocking Valley and the Toledo & 
Ohio Central railways became guarantors, and of which $2,750,000 were issued 
as aforesaid. 

In connection with such guarantee, on July 11, 1901, the Kanawha & Hocking 
Coal & Coke Company, the Kanawha & Michigan, the Toledo & Ohio Central, 
and the Hocking Valley railways entered into an agreement by the terms of which 
it was recited among other things that in order to furnish the coal company 
with funds necessary to pay in part for said properties and to furnish it with 
needed working capital and to enable it to improve and develop its mines and to 
increase the capacity thereof and to acquire additional equipment and other prop-

https://362,760.33
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erties the Toledo & Ohio Central Railway agreed to guarantee and purchase said 
bonds, and the Hocking Valley Railway agreed to purchase the same from the 
Toledo & Ohio Central. Attached to this agreement and made part thereof is 
the agreement between the Kanawha & Hocking Coal & Coke Company, the Ka
nawha & Michigan Railway, and the Toledo & Ohio Central Railway whereby 
the coal company agreed to deliver the coal from its mines for transportation to 
the Kanawha & Michigan and Toledo & Ohio Central railways. And the Kanawha 
& Michigan Railway agreed to purchase all of its fuel coal from the coal com
pany at a price which should at all times equal at least 20 cents per ton above 
the cost of production. It is stated that the inducement to the railway com
panies for the making of these agreements and of such guaranties was the 
transportation of the coal mined by the coal company. 

It is further provided that $3,499,500 of the capital stock of the coal com
pany should be held by Messrs. J. P. Morgan & Co. as trustees to secure the 
performance of the agreements of the coal company thereunder, and until such 
time as the coal company shall have fully paid and satisfied the principal and 
interest of such bonds. The certificates of stock were issued to the amount of 
$3,250,000 and beneficial certificates were issued to the parties in interest; that is, 
the syndicate subscribers. 

It appears that the Kanawha & Michigan Railway is the only railroad trans
porting coal from the various mines thus acquired by the Kanawha & Hocking 
Coal & Coke Company. 

The Kanawha & Hocking Coal & Coke Company acquired by purchase and 
lea~e 32,200 acres of land in the Kanawha district. 

It appears that the syndicate managers received from the proceeds of the 
$2,750,000 bonds, etc., about $2,765,000, which was disbursed approximately as 
follows: 

Cost of properties purchased ............................. . $2,526,000 
Kanawha & Hocking Coal & Coke Company, working capital 182,500 
Counsel fees (organization) .............................. . 45,000 
Miscellaneous (organization) ............................ . 11,500 

Total disbursed $2,iGii,000 

It appears that the Hocking Valley and Toledo & Ohio Central railways 
guaranteed altogether about $3,250,000 of these bonds, of which the Hocking 
Valley Railway holds $250,000. 

It further appears that the amount of outstanding bonds March 27, 1909, 
guaranteed by the Toledo & Ohio Central and Hocking Valley railways, Jess 
bonds in the sinking fund, is $3,091,000 

CO!sTINENTAL COAL CO~IPANY. 

On or about February 1, 1902, a syndicate was formed, with Messrs. J. P. 
Morgan & Co. as syndicate managers, for the purpose of underwriting the bonds 
of the Continental Coal Company, and that company was organized for the pur
pose of acquiring a large number of coal properties in the Hocking district on 
the lines of the Hocking Valley and Toledo & Ohio Central railways. The 
bonds so issued aggregated $2,730,000 in amount, the proceeds of which were 
used in paying for the properties and the expense of organization. Thereupon 
$3,250.000 of stock was issued as a bonus to the syndicate. 

Officers and directors of the Hocking Valley and Toledo & Ohio Central 
railways, or the firms of which such individuals were partners, participated in 
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this transaction and were entitled to recei,·e or did recei,·e approximately $1,000,000 
of this bonus stock. 

To secure these bonds and pay for the properties so acquired the Con
tinental Coal Company issued its first mortgage securing bonds to the aggregate 
amount of $-3,-500,000, upon which the Hocking Valley and Toledo & Ohio Central 
railways became guarantors, and of which $2,7-50,000 were issued as aforesaid. 

In connection with such guarantee on February 7, 1902, the Continental Coal 
Company, the Toledo & Ohio Central Railway, and the Hocking Valley Railway 
entered into an agreement by the terms of which it was recited among other 
things that in order to furnish the coal company with funds necessary to pay in 
part for said properties, and to furnish it with needed working capital, and to 
en:•.ble it to improve and develop its mines and to increase the capacity thereof, 
and to acquire additional equipment and other properties, the Toledo & Ohio 
Central Railway agreed to guarantee and purchase said bonds, and the Hocking 
Valley Railway agreed to purchase the same from the Toledo & Ohio Central. 
Attached to this agreement and made part thereof is the agreement between the 
Continental Coal Company and the Toledo & Ohio Central Railway whereby the 
coal company agreed to deliver the coal from its mines for transportation to the 
Toledo & Ohio Central and Hocking Valley railways. It is stated that the in
ducement to the railway companies for the making of these agreements and of 
such guarantees was the transportation of the coal mined by the coal company. 

It is further provided that $3,499,-500 of the capital stock of the coal com
pany should be held by Messrs. J. P. Morgan & Co., as trustees to secure the 
performance of the agreements of the coal company thereunder, and until such 
time as the coal company shall have fully paid and satisfied the principal and 
interest of such bonds. 

Certificates of stock were issued to the amount of $3,2-50,000 and held by the 
trustees, and beneficial certificates were issued to the parties in interest, that is, 
the syndicate subscribers. 

It appears that the Toledo & Ohio Central and the Hocking Valley are the 
only railroads transporting coal from the mines thus acquired by the Continental 
Coal Company. 

The Continental Coal Company acquired by purchase and lease 28,400 acres 
of land in the Hocking district. 

It appears that the syndicate managers received from the proceeds of the 
$2,7-50,000 bonds about $2,7-56,000, which was disbursed approximately as follows: 

Paid for properties purchased ......................... . $2.708.000 
Counsel fees (organization) .......................... . 40.000 
Miscellaneous (organization) ......................... . 8,000 

Total disbursed .................................. . $2,7-56,000 

lt appears that the Hocking Valley and Toledo & Ohio Central railways 
gtnranteed altogether about $3.000,000 of these bonds, of which the Hocking 
Valley Railway holds $273,000. 

Tt further appears that the amount of outstanding bonds March 2i, l!l0!l, 
guaranteed by the Toledo & Ohio Central and Hocking Valley railways, less 
bonds in the sinking fund, is $2,413,000. 

It appears that by lease made June 18, 1!102, C. L. Poston and George H. 
Smith leased to the Buckeye Coal & Railway Company !l,600 acres of coal lands, 
with a provision that the minimum amount to be mined therefrom, beginning 
with 100,000 tons, should increase until the sixth year, when the· same should 
aggregate !l(.0,000 tons. It appears that on X e,·ember !l, Hl03, this lease and sup-
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-plemental agrl·ement were assigned to the Continental Coal Company, which 
company in turn a;sumed and agreed to perform the provisions of said lease 
and to pay all rentals and mone) s tu be paid hy the lessee thl-reunder. 

THE SCN!IA\' CREEK CO~IP.\NY. 

This company was incorporated under the laws of Xew Jersey on June 80, 
1!10.;, and of the $-t,111111,0011 of stock of this company $:~,-!rti,100 was owned by 
the Hocking \'alley Railway and $-il:3,71111 by the Toledo & Ohio Central Rail· 
way - except as such ownership may be affected by the c01H"eyance made by such 
railways, respectively, to the Central Trust Company, tru;tee, and John H. Doyle, 
trustee, both dated April :10, rnox, whereby it is provided that if the commodities 
clause of the Hepburn .\ct shall be .-Jeclarecl unconstitutional then said stock shall 
be returned to said railway companies, respectively, and if said commodities clause 
shall be declared constitutional then s;;id stocks shall he held for the proportion
ate benefit of the persons holding stock of record in said railway companies, re
spectively, and may be distributed in kind or may be sold and the proceeds thereof 
so distributed to said stockholders. 

The S11nday Creek Company was organized for the purpose of acquiring 
·by purchase or lease the stocks or properties of the Sunday Creek Coal Company, 
the Buckeye Coal & Railway Company, the Ohio Land & Railway Company, the 
Kanawha & Hocking Coal & Coke Company, and the Continental Coal Company, 
and was formed after considerable negotiation and consideration of se,·eral plans 
for such merger. 

The Sunday Creek Company, by resolution adopted June 30, 190.5, acquired 
substantially all of the stock of the Sunday Creek Coal Company and in exchange 
issue<l its stock to the Hocking Valley and Toledo & Ohio Central railways share 
for share. The Sunday Creek Company acquired all of the properties of the Con
tinental Coal Company and all of the properties of the Kanawha & Hocking Coal 
& Coke Companv by leases elated July 1, mo:;. It also acquired all of the prop
erties oi the Buckeye Coal & Railway Company and the Ohio Land & Railway 
Company by similar leases. 

As a part of this scheme for the acquisition by the Sunday Creek Company 
of the properties of the several coal companies, the Sunday Creek Company ac
quired the ::;:t:?-i0,000 of stock in the Kanawha & Hocking Coal & Coke Company 
and $:~,:?~,11,0011 of stock of the Continental Coal Company, which had been de
posited to indemnify the Hocking Valley and Toledo & Ohio Central Railways 
on the bonds of the Kanawha & Hocking Coal & Coke Company and the Con
tinental Coal Company, and agreed to pay therefor in the Sunday Creek Com
pany's first collateral trust bonds, f,O per cent of the par value of such stocks. 
Thereupon $:{,R~:;.11110 of said collateral trust hands were issued hy said company 
in payment for said stocks in the Kanawha & Hocking Coal & Coke Company and 
the Continental Coal Company, and were received by the members of said syn
dicate or their successors in interest in exchange for the beneficial certificates 
which, as hereinbefore stated, were issued by J. P. Morgan & Co. as trustees. 

Tt further appears that about April 23, Hl06, all of the property of the Sun
day Creek Coal Company was conveyed to the Sunday Creek Company, and the 
Sunday treek Coal Company stock was retired. 

The sen:ral coal propertie, owned and operated by the Sunday Creek Com
pany repre,ent acreage as follows: 

Acres. 
Coal lands owned in Ohio ................................. . 16,300 
Buckeye C. & R Company. owned. 21.flOO acres; leased. 

:? ..-,1111 acres ........................... • • • • • • • · · · · · · · · · 24,400 
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Continental Coal Company, owned, 800 acres; leased, 2i ,600 
acres ................................................. . 28,400 

Sunday Creek Company ................................... . 16,300 
\Vest Virginia: 

Kanawha "& Hocking Coal & Coke Company, owned, 
21,300 acres; leased, 10,900 acres ................. . 32,200 

Total .............................................. 117,600 

Tt will be seen that for the bonus stock received by the members of the
Kanawha & Hocking Coal & Coke Company and the Continental Coal Company 
syndicates they received $3,885,000 of 5 per cent collateral trust bonds of the Sun
day Creek Company. This was in exchange for the stock which went to them as 
a bonus and which had been by them deposited with trustees to secure the lease. 

_ and mortgage obligations of the two coal companies and to indemnify and protect 
the Hocking Valley and Toledo & Ohio Central railways on their guaranties of 
the bonds of the two coal companies. Or in other words, that the members of 
the syndicates, or the subsequent parties in interest, received $3,885,000 in bonds 
issued by a company whose entire capital stock was owned by the Hocking Valley 
and Toledo & Ohio Central railways, and to which was conveyed the property of 
the Sunday Creek Coal Company. , 

In this connection attention is directed to a circular issued by a firm of 
bond brokers in New York offering for sale the collateral trust bonds of the 
Sunday Creek Company- (including a copy of a letter of the president of the 
Sunday Creek Company with reference to the value of the properties of the 
Sunday Creek Company), as follows: 

Strength of Security. 

In accordance with the letter of the president of the company 
hereto attached, the equity alone of the Kanawha & Hocking Coal 
Company and the Continental Coal Company (all of whose stock is 
pledged under this mortgage) is worth $15,000,000 over and abO\·e all 
the bonded debt, while the total value of all the assets directly owned 
by the Sunday Creek Company and its controlled companies is in 
excess of $36,000,000. 

The capital stock of this company therefore represents a very 
large cash equity. All of the stock is supposed to be owned by, or in 
the interest of, the Hocking Valley Railroad, which in turn is con
trolled by the Pennsylvania and New York Central systems, the Erie, 
and the Chesapeake & Ohio Railroad companies through ownership 
of majority of its capital stock. 

Of the $5,626,000 underlying bonds all but $-318,000 are guaranteed, 
principal and interest, by the Hocking Valley and Toledo & Ohio Cen
tral railroad companies. 

Per111a11e11cy of Market Output. 

Through the affiliations and connections of these various rail
roads the Sunday Creek Company is always sure of a steady and sat
isfactory market for its large output. 

The attached letter of the president, to which we call your at
tention, gives a detailed statement of the assets of the company and 
their value. 
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HOCKING V.\LLF.Y RAILWAY CO~IPANY IXVEST!IIENTS IN COAL PROPERTIES AXD 

AD\"ANCDIE!'/TS TO COAL CO!IIPAXIES. 

It appears that after the reorganization of the Hocking Valley Railway it 
recei,·ed the f{)llowing securities from the reorganization managers: 

Ohio Land & Railway Company bonds .................. . $1,3i5,000 
Ohio Land & Railway Company stock ................. . 199,099 
Buckeye Coal & Railway Company stock ............... . 249,500 
Sunday Creek Coal Company stock ( costing $342,860) .. . 1,943,900 
Raybould Coal Company stock (costing $25,000) ....... . 35,800 
Boston Coal Dock & Wharf Company stock ........... . 200,000 

Total bonds and stocks delivered (par value) ...... . $4,003,299 

It appears that the Hocking Valley Railway expended, from 1899 to 1906: 
inclusive, in the purchase of Sunday Creek Coal Company stock, $362,760.33. 

Amounts paid by Hocking Valley Railway for coal company stocks and' 
amounts owing to it from subsidiary coal companies: 

Paid for Sunday Creek Coal Company stock. . . . . . . . . . $730,620 33 
Advanced by Hocking Valley to its subsidiary coal com-

1:ianies and outstanding December 31, 1908.. . . . . . 840,000 00 
Bills receivable account freight, outstanding December 

31, 1908, held by Hocking Valley against sub-
sidiary coal companies. . . . . . . . . . . . . . . . . .. . . . . . . . . 1,250,000 00 

Freight· unpaid December 31, 1908, owing to Hocking 
Valley by subsidiary coal companies.. . . . . . . . . . . . . 29, 784 71 

Total cash invested, and advancements, and 
amounts owing ...................... . $2,850,405 04 

Bonds owned by Hocking Valley Railway: 
Kanawha & Hocking Coal & Coke Company (par) $250,000 00 
Continental Coal Company (par) .............. . 273,000 00 

$523,000 00 

Coal company bonds owned and coal company stocks purchased by the Hock
ing Valley. The total of expenditures and bonds and stocks in coal companies. 
owned may be recapitulated as follows : 

Ohio Land & Railway Company bonds ............... . $1,375,000 00 
Kanawha & Hocking Coal & Coke Company bonds .... . 254,219 02 
Continental Coal Company bonds .................... . 275,595 00 
Paid by reorganization managers for Sunday Creek 

Coal Company and Raybould Coal Company stock. 367,860 00 
Paid for Sunday Creek Coal Company stock by Hock-

ing Valley .......................... _. _. _. ___ .. 362,760 33 
Advancements ....................................... . 840,000 00 
Bills receivable account freight. ...................... . 1,250,000 00 
L'npaid freight ..................................... . 29,784 71 

Total actual investments in and advancement to 
coal companies, and amount of coal com-
panies' bonds held ......................... $4, i,5:i, 219 Oo 

https://362,760.33
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( This includes cost of Sunday Creek Coal Company and Ray
bould Coal Company stocks. but does not include Sunday Creek 
Company stock held as follows: Hocking Valley, $3,237,500; Toledo 
& Ohio Central, $513,700.) 

PROFITS AND LOSSES OF COAL COMPANIES. 

The Buckeye Coal & Railway Company and the Ohio Land & Railway Com
·pany were not operating companies. The properties were leased, and prior to the 
organization of the Sunday Creek Company considerable amounts were received 
each year which appeared as profits. 

Prior to the organization of the Sunday Creek Coal Company in June, 1995, 
the Kanawha & Hocking Coal & Coke Company, the Continental Coal Company, 
and the Sunday Creek Coal Company during some years showed profits result
ing from operations, while in other years there were losses. 

Since its organization and until the current fiscal year not ended, the oper
.ations of the Sunday Cree½: Company show losses. 

TOLEDO & OHIO CENTRAL RAILWAY CO::IIPANY INTEREST IN COAL COMPANIES. 

The Toledo & Ohio Central Railway owns all of the stock of the Imperial 
Coal Company, amounting to $300,000, and of the National Coal Company, amount
ing to $160,000. N"either of these companies have been operating companies, but 
have leased their lands. 

The Toledo & Ohio Central Railway held stock in the Sunday Creek Coal 
Company and now holds ( conveyed in trust as heretofore stated) $-513,700 of 
the stock of the Sunday Creek Company. 

The Toledo & Ohio Central Railway is joint guarantor with the Hocking 
Valley Railway on $3,091,000 of the bonds of the Kanawha & Hocking Coal & 
Coke Company and $2,413,000 of the bonds of the Continental Coal Company. 

THE WHEELING & LAKE ERIE RAILROAD COMPANY. 

The Wheeling & Lake Erie Railroad Company operates a line of railroad 
in Eastern Ohio, runni,ng from \Vheeling to Cleveland, on Lake Erie, and pass
ing through se,·eral coal districts. In 1904 the Wheeling Ii? Lake Erie Railroad 
Company entered into an agreement with certain coal companies whereby those 
coal companies purchased 1,500 coal cars under an agreement that the railroad 
should thereafter pay for and acquire these cars, and that in the meanwhile 
the same should be restricted in use to the mines owned by the coal companies. 

On a complaint of the railroad commission of Ohio against the Wheeling & 
Lake Erie Railroad Company this Commission found that these so-called private 
cars, as well as foreign railway fuel cars, should be charged against the percent
ages of the mines receiving them ( 12 I. C. C. Rep., 398), and in compliance 
therewith such cars are now counted against the mines at which they are loaded. 
As a justification for the arrangement made by the Wheeling & Lake Erie Rail
road with these coal companies, the railroad company claimed that it had neither 
the capital nor the credit with which to purchase cars sufficient to take care of 
its coal traffic. 

Under an agreement dated July 1, 1901, the Wheeling & Lake Erie Railroad 
Company obligated itself to pay certain prior lien obligations of the Pittsburg, 
\Vheeling & Lake Erie Coal Company and became the owner of $1,250,000 of 
:stock of the coal company. 

By certain supplemental agreements the \Vheeling & Lake Erie Railroad 
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made further agreements in its relations with the coal company, and in pursuance 
thereof the \\'heeling & Lake Erie Railroad has advanced on account of the 
Pittsburg, \\"heeling & Lake Erie Coal Company, from July 1, 1!)111, to July 1, 
1908, $104,::iHo. 

\\"hile this amount is not relatively large, yet to the extent of such advance
ments the \\"heeling & Lake Erie Railroad reduced its ability to provide equip
ment for the transportation of coal from the mines on its lines. 

The Pittsburg, \\"heeling & Lake Erie Coal Company has not been operated 
by the Wheeling & Lake Erie Railroad Company, but its properties have been 
leased to and are operated by other companies. The \Vheeling & Lake Erie 
Railroad is said not to own any other interest in coal properties. 

Copies of all siding contracts between the \Vheeling & Lake Erie Railroad 
and coal-mining companies served by it are submitted. These contracts vary 
greatly as to terms, yet it does not appear that any complaint has grown out 
of the terms upon which connections have been made and sidings put in, nor that. 
discrimination exists therein. 

THE "TRL").;K I.IXE S YXDICATE." 

The Pittsburg coal district, the \\" est Virginia coal districts, and the Ohio, 
coal districts enter largely into competition with each other in the territory to the 
northwest, and particularly as fo coal transported by vessel to the upper Lake 
ports. The lines transporting this coal are those of the Pennsylvania, the Balti
more & Ohio, and the Xew York Central systems, as well as the Hocking Valley,. 
the Toledo & Ohio Central, the Zanesville & \Vestern, the Kanawha & Michigan, 
the Wheeling & Lake Erie, the Chesapeake & Ohio, and the Xorfolk & Western 
roads. 

The Baltimore & Ohio, the Lake Shore & Michigan Southern (~ew York 
Central), the Pittsburg, Cincinnati, Chicago & St. Louis (Pennsylvania), the Chesa
peake & Ohio, and the Erie, by an agreement dated July 29, 1903, jointly pur
chased a large amount of the common stock of the Hocking Valley H.ailway. 
resulting in a practical control of the Hocking Valley Railway by the so-called 
··Trunk Line Syndicate." The :Xorfolk & Western and the Wheeling & Lake 
Erie were not interested in this purchase, but with the exception of these two 
railroads, with the identity of officers and interrelations between the Hocking 
Valley, the Toledo & Ohio Central, the Zanesville & \Vestern, and the Kanawha 
& Michigan - with the trunk-line control of the Hocking Valley-an identity of 
interest was created which in effect results in practical control of the transporta
tion of coal from the districts named by three interests; that is, the Pennsylvania, 
the Baltimore & Ohio, the :X ew York Central, the Hocking Valley, the Chesa
peake & Ohio, and the Erie as one interest; the \\"heeling & Lake Erie as the 
second; and the :X orfolk & \Vestern as the third. 

From 1903 to 1907 the Trunk Line Syndicate maintained a so-called "ad
visory committee," composed of the presidents and other officials of the roads 
interested in the Hocking Valley Railway, which held numerous meetings, and 
it appears in the record that this advisory committee considered and passed upon 
many questions of policy to be pursued by the Hocking Valley Railway, including 
such matters as track connections, operation of coal properties, and reorganization 
of coal companies, and that in general it exercised a supervision over the affairs 
of the Hocking Valley Railway. 

In this record and in numerous letters between officials of the Hocking 
Valley Railway and its allied coal companies and with the officials of the roads 
in the Trunk Line Syndicate various details of the management of the Hocking 
Valley Railway :rnd the operation of its coal properties were considered, t0>-
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gether with the submission and consideration of numerous tentative plans for 
the organization of the Sunday Creek Company and the merging into that com
pany of the \'arious coal companies, resulting in the adoption of the plan which 
-was finally consummated. 

The profit and loss sheets of the various coal companies allied with the 
Hocking Valley Railway were submitted to the members of the Tunk Line 
'.Syndicate, and the books of the coal Companies were from time to time audited 
:by a committee of auditors representing the syndicate. 

The officials of the syndicate roads appear to have exercised a supervision 
.o·ver the affairs of the Hocking Valley, the Kanawha & :Michigan, and the Zanes
ville & ,vestern railways, and to some extent to have conferred with the officials 
of the Toledo & Ohio Central in matters of general policy, and particularly in the 
policy of the Hocking Valley and the Kanawha & :Michigan in refusing to make 
track connections at mines, and in the operation and consolidation of the coal 
companies allied with the Hocking Valley. It would seem that the representatives 
·of the Trunk Line Syndicate deemed these matters to be of the utmost impor
tance to their interests in the Hocking Valley Railway, because of the considera
tion accorded to them, and the action of the advisory committee seems to have 
,determined the course to be pursued by the Hocking Valley Railway officials. 

LEGALITY OF OW:-l'FRSHIP OF COAL INTERESTS AND GUARANTEE OF BONDS BY THE 

RAILWAY COMPANIES. 

The Hocking Valley Railway Company received from its predecessor com
-pany, the Columbus, Hocking Valley & Toledo Railway Company, stocks in coal 
companies, and after. the reorganization the Hocking Valley Railway purchased 
-additional interests in coal companies. Since the reorganization it has expended 
large amounts in such purchases and in advancements to coal companies. In addi
-tion, the Hocking Valley and Toledo & Ohio Central Railways have guaranteed 
more than six millions of the bonds of two coal companies, from which trans
·actions the officers and directors of these companies have received large profits. 

The right of the Columbus, Hocking Valley & Toledo Railway Company to 
hold its interests in coal companies was questioned in the action C. H. V. & T. 
Ry. Co. v. Burke et al. pending in the common pleas court of Franklin County, 
Ohio (19 \V. L. B., 27), wherein on an application to dissolve <! temporary in
junction among other things it was held: 

A railway company organized under the laws of this State has 
no power to purchase the entire capital stock of a mining corporation, 
and its contract for such purchase is void. 

The issues inv0lved in that case were by the parties submitted to arbitrators, 
Tesulting in a decision in favor of the validity of the ownership by the railway 
company of stock in coal companies. This conclusion was arrived at because of 
the peculiar facts of the case, it appearing that all of the stockholders of the 
Tailway company had assented to the purchase of the coal stocks, and thereby 
estopped the railway company to question the validity of the transaction. 

It would seem that the statutes of Ohio do not expressly or impliedly 
authorize a railway comp3ny to own coal properties or interests therein, nor to 
guarantee the bonds of coal companies. 

The policy of the Ohio law is stated in Railway Co. v. Iron Company ( 46 
-0. S., 44) wherein it is s~id: 
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An incorporated company can not, unless authorized by statute, 
subscribe to the capital stock of another. A subscription so made is 
ultra vires and void. 

In Bank v. Bank (36 0. S., 350). at page 354, Boynton, J., said: 

There would seem to be little doubt, either upon principle or 
authority, and independently of express statutory prohibition of the 
same, that one corporation can not become the owner of any portion 
of the capital stock of another, unless authority to become such is 
clearly conferred by statute. 

The general policy of the State of Ohio, in its statutory law, by the- de
cisions of its courts, and by the established procedure of the secretary of state in 
the filing of articles of incorporation, does not permit corporations to be formed 
for more than one purpose, unless express authority is given by statute therefor. 
(See State ex rel. v. Secretary of State, 55 0. S., 61, and Gas Light Co. v. Find· 
lay, 1 0. C. D., 463.) 

The above decisions were made prior to the enactment in 1902 of section 
3256 of the Revised Statutes of Ohio, whereby Ohio corporations may purchase 
and hoid shares of stock in "other kindred but not competing private corporations." 

Railroads are organized under sections 3270 to 3436 of Title II, chapter 2, 
of the Revised Statutes of Ohio, relating exclusively to railroad companies, their 
organization and regulation. 

::\fany other classes of corporations, such as ship canal companies, savings 
banks, building and loan associations, trust companies, gas companies, and street 
railway companies, are organized under specific sections of the statutes. 

In chapter 1 of Title II, relating to the "powers of certain corporations," 
is found section 3863, authorizing a mining corporation to purchase stocks in any 
railroad or other transportation company "in order to procure proper facilities 
for transportation" from the mines of the company, and section 3866, where a 
mining company may "construct a railroad * * * as may be deemed necessary 
to carry out the objects of the incorporation from any mine, quarry,. or manu
factory to any other railroad or canal, slack water navigation, or other navigable 
water or place within or upon the borders of this State." 

The supreme court of Ohio has held that under section 3866 a coal com
pany can not exercise the power of eminent domain. (Coal Co. v. \Vigdon, Hl 
0. s., 560.) 

It is claimed on behalf of the railway companies that in view of the pro
vision of section 3256 and of the right of a coal company under sections 3863 
and 386G to own stocks in railroad companies and to build railroads from mines 
that a railroad company is given the power to own stocks in coal companies. 

\Vhen it is considered that railroad companies are organized under specific 
sections, and that section 3256 is found in the chapter relating solely to private 
corporations, and in view of the strict limitations on corporate purposes found 
in the Ohio laws and decisions, it is doubtful if by the enactment of section 
3256 the powers of railroad companies to hold stocks in coal companies was 
enlarged. 

In Humboldt Mining Co. i-. Milling Co. (62 Fed., 356, 1894) the court he1a: 

A corporation organized under the laws of Ohio for the purpose 
of making ironwork for mining plants has not power to guarantee 
the performance of another's contract for the erection of a mining 
plant, and the accompanying warranties, on the ground that the guar
anty will secure a sale of the ironwork used in the plant. 
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In the opinion, Taft, J., said: 

Section 3266, Revised Statutes of Ohio, provides that "no cor
poration shall employ its stocks, means, assets, or other property, 
directly or indirectly, for any other purpose whatever than to accom
plish the legitimate objects of its creation." There is no court in the 
country which has been stricter in enforcing _the principle that cor
porations are prohibited from exercising any powers which are not 
expressly conferred upon them in their charters, or which are not 
fairly incidental to the express objects of their creation, than the 
supreme court of Ohio. * * * The general rule in this country 
and in England is that one corporation is impliedly prohibited from 
guaranteeing the contracts or debts of another. * * * The ob
jection to the guaranty is that it risks the funds of the company in 
a different enterprise and business under the control of another and 
different person or corporation, contrary to what its stockholders, its 
creditors, and the State have the right from its charter to expect. 

The doctrine of the United States Supreme Court on 'the power of a .rail
road corporation to guarantee the bonds of another corporation is stated in Rail
way Co. v. Trust Co. (174 U. S., 553, 567, 1899) as follows: 

A railroad corporation, ui1less authorized by its act of incor
poration or by other statutes to do so, has no power to guarantee the 
bonds of another corporation; and such a guaranty, or any contract 
to give one, if not authorized by statute, is beyond the scope of the 
powers of corporations, and strictly ultra vires, unlawful and void, 
and incapable of being made good by ratification or estoppel. 

In Railroad Co. v. Railroad Co. (118 U. S., 290, 1886) the power of a rail
road company to guarantee the performance of a contract made by another com
pany was denied in the absence of statutory authority, the cort citing Coleman v. 
Railway Co. (10 Beavan, 1) and Plank Road Co. v. Road Co. (7 Wis., 59). 

In Railroad Co. v. Hotel Co. (2 L. R. A., .N. S., 887; 62 At!., 351, 1905) 
the court held that: 

A railroad company has, in the absence of charter authority, 
no power to guarantee the interest and dividends on stocks and bonds 
necessary for the construction of a summer hotel, although the oper
ation of the hotel may increase its business, and the fact that the 
contract is in the form purporting to give the hotel company a com
mission on traffic contributed by it is immaterial. 

If it is claimed that the railway company and its stockholders were benefited 
by the purchase of interests in coal properties and by the guaranteeing of the 
bonds of coal companies, through the assurance that the coal mined by these 
companies will be shipped over its lines, the answer should be sufficient that 
the coal could not be shipped except over the railroads serving these mines at 
the time of the transaction, but the courts have not recognized that this right is 
to be conceded because the results may be beneficial to the corporation. 

It is held in Railway Company v. Iron Company (46 0. S., 44) that an ultra 
vires contract of a corporation would not be validated because the company con
ceived it would be benefited thereby. The ultra vires act complained of in this 
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case was a subscription to the capital stock of a railroad company by an iron 
company. 

In Trust Co. ,'. Boynton ( 71 Fed., 7!)7, 11'19li) it was held that: 

Xo authority in a corporation to lend credit to another is to he 
implied from the fact that it may be beneficial to the corporation 
to do so. 

In Central Trust Co. ,'. Columbus, Hocking Valley & Toledo Ry. Co. (87 
Fed., ~1-'.i), in passing upon contested questions arising out of the receivership 
and reorganization of this property, while sustaining the mortgages given and 
the transaction before the court because of acquiescence and estoppel, speaking 
with reference to the right of one corporation to guarantee the contracts of 
another, Lurton, J., said: 

That an unauthorized use of corporate property was of ben
efit and advantage to the business of such a corporation is no justi
fication, and will not validate a transaction if it be not within the 
general scope of its granted powers.a 

RESL:LTANT co:-;1J1TJ0;,;s. 

The fl ockiug Valley Railway Compauy. - After the organization of the 
Kanawha & Hocking Coal & Coke Company and the Continental Coal Company 
it appears to have been the policy of the Hocking Valley and the Kanawha & 
Michigan railways to discourage all further development of coal mines tribu
tary to their lines by refusal to make track connections and by imposing bur
dens upon the operators when the connections were conceded. 

l.Jntil the organization of the Kanawha & Hocking and the Continental 
Coal companies there does not appear to have been any difficulty in obtaining 
mine track connections with Hocking Valley Railway. It does appear that sev
eral such connections were made in 1900. X o action on this subject ap
pears to have been taken by the directors of the Hocking Valley Railway 
until a resolution was passed October 9, H/02, wherein it was determined 
that it was inexpedient at that time to purchase any new or additional 
equipment; and that as the operators and shippers already established, and to 
whom the railway had committed itself by entering into contracts, employed 
the entire equipment of the company to the fullest extent, it was impossible 
hr the company at that time to make any new commitments in regard to 
equipment, or to build any new sidings or tracks to properties or plants of new 
1::irties desiring to locate on the line of the road, the demands of already estab
!ished operators, manufacturers, and shippers being in excess of the company's 
then facilities. 

a Since the hearing in this investigation the Circuit Court of Franklin 
County, Ohio, in an action brought by the State on the relation of the Attorney
General against the Hocking Valley Ry., has held that the acts of the Hocking 
\'alley Railway Company in its guaranty of coal company bonds and ownership 
of coal company stocks are 11/tra "<•ires; that it has no power to own stock in the 
Kanawha & :\Iichigan Railway, and that it should not exercise any control or man
agement over the Toledo & Ohio Central, Zanesville & \\'estern and the Kanawha 
& Michigan Railways. Cnder this opinion, announced April 21, rnon, it was 
ordered that the Hocking \'alley Railway be ousted from its ownership of coal 
companies, stocks and the right to continue the guaranty of coal company bonds 
and from the right to own the Kanawha & Michigan Railway's stock and from 
exercising any control or management over the Toledo & Ohio Central, the 
Zanesville & \\'estern and Kanawha & :Michigan Railways. 

JO A. G. 
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1t must have been about Lhe date of this action. oi the directors of the Hock
ing Valley Railway Company that the Johnson Coal :.lining Company purchased 
a coal property located upon the lines of the Hocking Valley Railway and de
pendent upon it for transportation iacilities, and proceeded with development of 
same. It was unable to secure any track connections with the railway until after 
bringing action therefor in the courts. Some time after the railway's demurrer 
had been overruled negotiations· were had between the coal company and the 
railway for an adjustment of the controversy, and the railway requested the coal 
company to organize a railway company, so that the connection would be made 
with the tracks of a railway company and not with those of a coal mining com
pany. The railway company also demanded that the coal mining company pur
chase and pti't in use 100 coal cars. 

These negotiations resulted in the organization by the coal company of the 
.\thens & :\"orthern Railway Company and in a contract between the .\thens & 
:\"orthern Railway and the Hocking Valley Railway. The coal company purchased 
IOU coal cars, which were afterwards sold to the railway. 

Similar efforts on part of the New York Coal Company resulted in the 
organization of the Trimble & Hocking Valley Railway Company and the forma
tion of a contra"ct between that company and the Hocking Valley Railway Com
pany. This coal company was not required to furnish any cars. 

The evidence shows that in the period from 1902 to 1905 a large number of 
requests were made upon the Hocking Valley Railway Company by coal com
panies for track connections, which were not considered favorably by the railway 
company and in most of which the efforts of the coal companies failed. 

The so-called railroads so organized by the coal companies are not in fact 
railroads. ln State v. Railroad Co. (-10 0. S., 304), a similar corporation was 
ouster! from its franchi3e t.pon the ground, as 5tated in the opinion, that: 

1 t condemned right of way and constructed a track about 2} 
miles in length, 1 feet 2 inches wide, with heavy grades and sharp 
curves, to coal mines owned and operated by the principal corporators 
and stockholders of the railway company, and suitable only for the 
transfer of the coal from these mines to Hazelton, where there are 
other ·railroads. No passenger cars were put upon the road, no depots 
or freight houses were constructed, and nothing done to secure or 
accommodate public traffic or travel. Judging from the things done 
by the corporation, its sole object was to furnish a means of trans
ferring the products of the private mines, owned and operated by the 
principal incorporators and stockhoiclcrs, to a place where they could 
be carried to market. 

The \Vest Virginia courts appear to determine the status of so-called branch 
or lateral railroads upon the facts in each particular case, and in Railroad Com
pany ·v. Iron Works (31 W. Va., ilO), the power to condemn was denied, saying: 

Where a railroad corporation sought to condemn land over which 
to build a switch, branch road, or lateral work to reach a private 
manufactory, a steel mill, for the purpose of transporting freight to 
and from said steel mill, over petitioner's road, held: The use to 
which the land was to be subjected was a private, and not a public, 
US<'. 

On June 18, Hl02, C. L. Poston and George H. Smith entered into a lease 
with the Buckeye Coal & Railway Company for some D,600 acres of land, from 
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which the lessee was required to remove after the sixth year a minimum amount 
of !160,00U tons. This lease was assigned to the Continental Coal Company on 
Xovembcr !J, 1!)03, and by virtue of the lease by that company to the Sunday 

· Creek Company the mines on this property are operated by the Sunday Creek 
Company. 

The assistant to the president of the Hocking Valley Railway could not 
1nme any other mines than the Johnson Coal :\lining Company, Xew York Coal 
Company, and Sugar Creek mines al which connections had been made between 
1900 and H!Oi, although it is stated that during this period there were 1~ requests 
for connections, and the president of the railway is reported to have said that the 
number of requests considerably exceeded this. 

In view of ·the resolution of the directors of the Hocking Valley Railway, 
adopted October !J, l!J02, it is proper to consider the large investments in and 
~vlvancements to coal companies by that company and the use of its credit for 
the Kanawha & Hocking Coal & Coke Company anrl the Continental Coal Com
pany, which must necessarily have affected its ability to buy additional equipment 
for the operators who were already locater! upon its line of railroad, as well 
:as. those who might wish to open new mines. 

These advancements, etc., aggregating $4,75,i,219.06, have been already stated 
in detail, but the amount is referred to in order to show the extent to which the 
railway detracted from its ability to furnish equipment and facilities to its oper
ators. 

Th:! following statement, compiled from the annual reports of the Hocking 
Valley Railway from 1900 to 1908, shows the new equipment bought, as well as 
the equipment owned during ·each of these years, and the quantity of coal hauled 
originating on its line. 

Hocking Valley Railway Compa11y-a111111al reports. 

New equipment Equipment owned. bought. 

ii ' 

June 30--

I rno0 
l!JOI 

............ ····· :·1 I 
15 H.:f!:l 6:i 21 3,400,000 

................... .. ~:~~~-' I··:···: I ··
I 

8 .. it !J.:1110 64 19 ! 3,.J80,000 
1!)11:2 ................... 2,000 10 11. 2!)0 I 73 21 I :3. !J()O ,000 
mm ................... 

...
10 

~-~.I
' :u 

1!104 ............ ······· ........ 
190;, . ······ ..... ······· 80 
HJOG ................... ...... , 

... ~~-I 
5 . 11.:2:10 84 I 4. n,,1100 

11, 16-i I 89 31 ::i,6rn.ooo 
11,20G I 88 27 3.R-iG,000 

::i' 11.I:l.i ' 86 32 4,015,000 
l!Jl)7 ................... 1,500 
l!l08 ................... 1,00i ... io•i ~ i 11.37:1 I 87 35 ::l,98G,OOO 

I12 .4-i7 97 40 :l,.Jfi;j,000 
I I I 

It appears that this company did not substantially increase its equipment 
from 1902 to 1908, although if the amounts represented by investments, advance• 
ments, and guaranties in connection with coal companies had been expended in 
the purchase of additional equipment it would ha\·e been able to furnish greater 

https://4,75,i,219.06
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facilities to its coal operators and could have taken ,are of them, as well as of 
all new mines that might have been opened. 

\Vhile other rnal districts in Ohio, Pennsylvania, and \Vest Virginia have 
greatly increased their ontpnt since HJOO, it appears that there has been no in
crease in the amount of coal hauled by the Hocking Valley, originating on its 
lines. \Vhile the Hocking district is not a new one, and consequently its tonnage 
would not increase as would that of a new district, yet the presumption seems 
reasonable that by the elimination of ill{_!ividual operators and their strife for 
business, and the i111pairment of its financial ability to furnish additional facilities 
the Hocking Valley Railway has prevented increase in the quantity of coal orig
inating 01~ its lines. 

The results of the operation of the Sunday Creek Company show ,large 
losses, which must necessarily be the loss of the Hocking Valley and the To
ledo & Ohio Central railways, which own all of the stock of the Sunday Creek 
Company. It would be but natural for those railways to throw all their in
fluence to the securing of coal contracts to the Sunday Creek Company, even 
at prices which would not show a profit in the production of the coal. 

KANAWHA & MICHIGA:S RAILWAY COMPAXY TRACK CONNECTIONS AND FURNISHING 

OF CARS. 

The evidence of the former superintendent of the Kanawha & Michigan 
Railway to the effect that the policy of that road prior to the organization of 
the Kanawha & Hocking Coal & Coke Company in 1901 had been to make track 
connections at all mines where they were desired is undisputed. After 1901 it 
appears to have been the policy of the road to discourage the making of such 
connections and to impose burdens upon the parties who sought them, indicating 
111 general that the road did not desire further development of coal ·properties 
on its line. It is testified that tJ-,e former vice-president and general manager 
of this road stated to the representative of the Kelley's Creek Colliery Company 
in response to a request for a connection that they would not do anything ex
cept when they were required to do it at the encl of litigation. The president 
of the Kanawha & Michigan Railway told the same witness that the policy of 
the road had been to allow no other connections and no other operations on the 
line unless under the conditions that were exacted from the Kelley's Creek Com
pany (purchase cars). 

1 he. record shows that in the period between HJ0l and HJll6 the Kanawha 
& Michigan Railway pursued the general policy of declining to make track con
nections for any coal-mining company unless the coal company would incor
porate its mine tracks as a railway company, and the general policy of the 
Kanawha & Michigan Railway appears also to have been to require each coal 
company to which it thus granted track connections to furnish for use in the 
transportation of its coal certain numbers of railway coal cars, the Kanawha & 
Michigan Railway agreeing to furnish the mine one car per day for each 20 

• cars purchased and put in ser\'ice by the mining company. 
The railway transportation companies paid nothing for the use of the coal 

companies· cars except tbe usual per diem rental (at the present time 2.j 
cents per day) while they were on the tracks of the railway companies. They 
were kept in the service of the mine company to which they belonged and 
earned nothing while they were on the mine tracks of that company. 

l n some instances the Kanawha & Michigan Railway later purchased these 
cars from the mine companies, but in other instances they have declined to do 
so, and therefore many such cars are still in use -011 its railway and owned 
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by the 111111111g companies. The railway company, of course, charges its full tariff 
rates upon coal transported in such cars. 

It appears to be the general rule for the coal companies so incorporating 
their mine tracks into railroad companies to perform their own switching service 
from the connection with the railway company. The practice in this regard, 
howe\·er, is not uniform. In some instances the railway company does the 
switching, in some instances the mine sidings belong to the railway company, 
and in some insta,;c-, the railway company furnishes all cars and the mine 
company does all the switching. 

The effort of the Kelley's Creek Colliery Company to secure track con
nection resulted in the organization. of the Kelley's Creek & Xorthwestern Rail
road and in court proceedings to force connection, which finally resulted in a 
compromise under which the railway company purchased, with money furnished 
by the coal company, ::JOO coal cars which were placed in the service of this coal 
company and in addition to which the railway company agreed to furnish five 
of its cars per day for each 100 cars so purchased for the coal company. The 
300 cars so purchased became the property of the Kelley's Creek Company, and 
its efforts to induce the Kanawha & Michigan Railway Company to take them 
off its hands have failed. 

The Burning Springs Coal Company and the Alpha Coal Mining Company 
are among those that were obliged to incorporate their mine tracks as railways 
and purchase cars in order to secure mine-track connections. The Hughes 
Creek Coal Company and the Quincy Coal Company were among those that 
were obliged to purchase cars in order to secure track connections. 

The Plymouth coal mine has about 2,300 acres of coal lands located near 
the Kanawha & Michigan Railway tracks, but so situated that ships coal by both 
rail and ri,·er. It for a time did not ship by rail and the track connection 
was taken up. Some time thereafter the coal company requested that it be 
replaced and the railway company insisted that the coal company should, as a 
condition, pay the expense of putting in the connection and purchase some coal 
cars. The coal company was unwilling to do that; and so the matter rested 
until 190/l, when the railway waived its conditions and made the connection. 

Exhibits are presented showing the conditions under which the Kanawha 
& Michig-an Railway has made and maintained track connections at mines. 

Uy the pro,·isions of section :Z:H0 of the Re\'ised Statutes of \Vest Vir
ginia owners of coal mines are authorized to construct so-called "lateral rail
roads·• to connect their coal mines with a connecting railroad, and to accomplish 
this are vested with power to condemn property, and hy the provisions of sec
tion :!:fr! these lateral railroads are made common carriers to a limited extent. 

It seems to us that after the organization of the Kanawha & Hocking Coal 
& Coke Company and the Continental Coal Company, the Hocking Valley and 
Kanawha & Michigan railways by various devices sought to discourage the 
further development of coal mines in the territory where these two coal com
panies operated. The interest of the railroad officials in these two coal com
panies and the guaranty by the railways of the coal company bonds furnished 
an incentive to discourage further development of coal mines, and so far as 
possible to retain to these coal companies a monopoly of the coal transported 
hy these railroads. 

:s;o private cars are owned by operators on the Hocking Valley or Toledo 
& Ohio Central roads, and no private cars other than those hcreinbefore men
tioned are fJWned hy operators on the Kanawha & 11ichigan except the private 
cars of the Boomer Coal & Coke Company. 

Tl:e only private cars on the \\'heeling & Lake Erie road are the I,:iOO 
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cars hereinbefore referred to, which are to be hereafter acquired by the \-Vheel
ing & Lake Erie Railroad under car-trust certificates. 

No complaints are found as to the rules of car distribution or of mine 
rating in force on either the Hocking Valley, the Toledo & Ohio Central, the 
Zanesville & Western, the Kanawha & Michigan, or the Wheeling & Lake Erie 
roads. 

It does not appear that stock in coal companies served by these roads is 
owned by any subordinate officials of the railways, or by persons who have 
charge of the distribution of cars. 

REPORT OF THE ATTORNEY GE~ERAL PURSUAXT TO SEXATE 
JOINT RESOLUTION NO. 10, DIRECTING THE ATTORN"EY GEN"
ERAL TO :MAKE INQUIRY INTO ALLEGED VIOLATIOXS OF THE 
LAW BY CERTAIN RAILROAD COMPANES. 

101 Ohio Laws 448. 

CoLuMnus, OHIO, April 25th, 1910. 

To the General Asse111bly of the State of Ohio: 

On April 8, l!HO, there was certified to this department a copy of Senate 
Joint Resolution No. 10 adopted by the General Assembly, which resolution with 
the several preliminary recitals therein contained, provides as follows: 

"WHERF.~S, The Congress of th·e United States by joint resolu
tion approved March 7, l!lOG, directed the Interstate Commerce Com
mission to make investigation into the subject of railroad discrimina
tions and monopolies in coal and oil; and 

"WHEREAS; The said Interstate Commerce Commission, acting 
in pursuance of said resolution of Congress, at a meeting begun in 
the City of Columbus, Ohio, :'.\farch 19, 1909, made inquiry and in
vestigation into said subjects set out in said resolution as related to. 
conditions within the State of Ohio; and 

"\VHEREAS, Said Commission in its report to Congress of its 
said Ohio investigation, of date May 10, 190fl, among other things 
disclosed that certain railroads, to-wit: The Toledo and Ohio Central 
Railway, the Zanesville and Western Railway, and the Kanawha and 
Michigan Railway are controlled through stock ownership or other
wise of the Hocking Valley Railway Company, a parallel and compet
ing line of said railways, all of which said railway companies hold 
their privileges and derive their authority from the people of Ohio; 
and further, that said the Hocking Valley Railway Company is con
trolled by the community of interests known as "Trunk Line Syndi
cate," thus forming an absolute monopoly in the ca'rrying trade in the 
Hocking district and adjacent territory; and 

"WHEREAS, It appears that such combination of interests or 
monopoly aforesaid is in violation of the statutes of the State of 
Ohio prohibiting combinations in restraint of trade, and forbidding 
railroads to hold stock in parallel and competing lines; and 

"WHEREAS, There has been such persistent and bitter complaint 
upon the part of shippers of this State, particularly coal operators, 
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that the control and combinatioa of these se,·eral railroad lines by a 
common interest has worked injuriously to the interests of the said 
coal operators, their fifty thousand employees and the dependent mem
bers of their families, and likewise has affected detrimentally the con
suming public, as well as resulting in discriminations against the ma
terial welfare of the people of Ohio; therefore 

"Be it Resolved, by the General Assembly of the State of Ohio; 
That the Attorney-General of the State of Ohio be, and he hereby is 
directed to make full investigation into the alleged monopoly aforesaid 
in violation of the laws of the State of Ohio; and, if, upon such in
vestigation it shall appear to the satisfaction of the Attorney General 
that the said laws have been violated, he shall take such immediate 
and proper action as the statutes of this State warrant that the laws 
of Ohio be properly observed and such monopoly dissolved to the 
end that the injuries to the people of Ohio aforesaid resulting from 
the violation of the laws shall cease and that the discriminations 
alleged to be practiced shall be discontinued; and further that the 
Attorney General be and he is hereby instructed to inquire into any 
other unlawful combinations of railroad or railroad officers within 
this state who~e practices are in restraint of trade, particularly that 
he investigate the nature, composition, purposes and pTactices of an 
organization k·nown as the Ohio Coal Traffic Association, and that the 
said Attorney General make report to the General Assembly at as 
early a date as possible at the present session the result of his in
vestigations hereby directed to be made into these several alleged un
lawful combinations. 

GRANVILLE ,v. irooNEY, 

Speaker of the House of Representatives. 
FRANCIS W. TREADWAY, 

Presideut of the Senate. 
Adopted February 24, 1910." 

Pursuant to the direction by your body as set forth above, the Attorney 
General submits herewith a report bearing upon the subject matter of that reso
lution. 

I. 

RELATIONS BETWEEN THE RAILWAY COMPANIES AND THE COAL COMPANIES. 

As to the relations between and among the Hocking Valley Railway, the 
Toledo and Ohio Central Railway, the Zanesville and \Vestern Railway and the 
Kanawha and Michigan Railway Companies and the various coal companies oper
ated in Ohio and West Virginia, and as to the relations of all of these to the 
"Trunk Line Syndicate", this department on April 11, HllO, pursuant to House 
Resolution ?\o. 6 submitted to the House of Representatives of this present Gen
eral Assembly a full report, a printed copy of which is herewith attached and 
made a part of this report. This printed report of the Attorney General, pur
suant to said House Resolution l\'o. 6, covers and, as the Attorney General believes, 
complies with your direction in Senate Joint Resolution ~o. 10, as quoted above, 
asking him to make an investigation into the alleged monopoly covered by the 
recitals in such resolution. 

This department is still of the opinion that this printed report pursuant to 
House Resolution No. 6, and attached hereto, correctly states the facts with 
respect to the matters therein mentioned and referred to, and that the opinion 
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therein expressed as to the invalidity under the law of the relations and trans
actions between said railway companies and coal companies is correct. 

Senate Joint Resolution Xo. lU directs the Attorney General to make a 
full im·estigation of the relations and transactions between these railways and 
coal companies and that, 

"If upon such investigation it shall appear to the satisfaction of 
the Attorney General that the said laws have been violated, he shall 
take such immediate and proper action as the statutes of this state 
warrant that the laws of Ohio be properly observed a11d such monopoly 
Jissolved", etc. 

The right of the Hocking Valley Railway Company to own or control the 
stock of other competing lines, viz., the Kanawha and Michigan, the Toledo allfl 
Ohio Central and the Zanesville and \Vestern Railway Companies, and to own 
and control the capital stock of various' coal companies operating in the Hocking 
Valley district, and to guarantee the bonds of such coal companies, is involved 
in the case of Ohio ex rel Attorney General v. The Hocking Valley Railway Com
pany, and has been decided in favor of the State. This case is reported in 31 
Circuit Court Decisions, page 175 and in 8 Circuit Court Reports, new series, page 
145, the court holding that the attempt of the Hocking Valley Railway Companv 
to own and control the capital stock of these competing railway companies, to 
own and control the capital stock of the coal companies and to guarantee the 
bonds of such coal companies, is wholly illegal and without warrant of law. The 
prayer of the petition was and is that the Hocking Valley Railway Company be 
ousted from its charter rights; that its charter he forfeited and that it be ex
cluded from all rights thereunder. The court in its discretion, however, refused 
to forfeit the charter of the company but did enter judgment ousting and forever 
prohibiting it from exercising any of the illegal acts hereinbefore referred to. 
This case is now in the Supreme Court of Ohio on the questions as to whether 
the Kanawha and Michigan Railway Company is a competing line with the Hock
ing Valley and as to the right of the Hocking Valley Railway Company to guar
antee the bonds of the coal companies. vVe expect to argue this case in our 
Supreme Court in the month of June this year. The decision by the Supreme 
Court in this case with the decision of the circuit court will determine the validity 

.. 
or invalidity of the questions involved in the controversy over the action of the 
Hocking Valley Railway Company with respect to the Toledo & Ohio Central,
the Kanawha & Michigan and the Zanesville & \Vestern Railway Companies, and 
the various coal companies heretofore referred to, and controlled by the Hocking 
Valley Railway Company in the Hocking Valley field, and in \Vest Virginia, and 
they will also determine the questions of discrimination on the part of the Hock
ing Valley Railway Company and tre others so controlled in giving or refusing 
switch or track connections to independent coal companies along the lines of the·se 
roads. 

As to the relations between these railway companies already mentione<l, 
viz.. the Hocking Valley, the Kana':"ha & :\lichigan, the Toledo & Ohio Central 
and the Zanesville & vVestern and the ''Trunk Line Syndicate," so called, T have 
to report that, since the decision of the Hocking Valley case by the circuit court, 
the Chesapeake and Ohio Railroad Company is reported to have purchased, or 
is about to purchase the Hocking Valley Railway Company with a portion of 
the stock of the Kanawha & Michigan; and that the X ew York Central Railway 
Company has purchased, or is about to 1:iurchase the Toledo & Ohio Central Rail
way Company with a portion of the capital stock of the Kanawha & Michigan. 
:\ complaint has lately been filed in this department by certain minority stock-
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holders of the Hocking Valley Railway Company; ancl another complaint has 
been filed ;1ere by certain minority stockholders of the Kanawha & :\Iichigan Rail
way Company, each of which complaints is to the effect that the "Trunk Line 
Syndicate", so called, is made up of the Baltimore & Ohio, The Lake Shore & 
:\Iichigan Southern, The Pittsburg, Cincinnati, Chicago & St. Louis, the Chesa
peake & Ohio and the Erie Railwa,· Companies, and that the intention of the 
Chesapeake & Ohio, and the Lake Shore & Michigan Southern, the Xew York 
-Central Lines, in purchasing as above stated the Hocking \'alley and a part of 
the Kanawha & Michigan, by the Chesapeake & Ohio; and purchasing of the To
ledo & Ohio Central, the Zanesville & \\"estern and a part of the Kanawha & 
Michigan by X ew York Central Lines, is to control in another form and in a 
different way, the raihoads running into the Hocking Valley field, viz., the Hock
ing Valley, Todelo & Ohio Central, Zanesville & \\'estern and the Kanawha & 
Michigan. X otice has been served from this department upon all of these com
panies to appear here and show whether or not this complaint is true, and what 
reason, if any, exists why proceedings should not be started by this department 
to prevent such combination. That hearing will be had at the earliest possible 
time, and the Attorney General will then be able to advise what proceedings may 
or should he taken in compliance with the direction in your resolution abm·e 
quoted. 

II. 

THE OHIO CoAL TR \FFIC Assocr.\TIOX . 

. \ - PCRPOSES. COMPOSITION' AXD PRACTICES OF THE .\SSOC!ATION. 

Your Senate Joint Resolution Xumber 10 instructs the Attorney General, 

'·To inquire i11to any other unlawful combinations of railroads 
or railroad officers within this State whose practices are in restraint 
of trade, particularly that he investigate the nature, composition, pur
poses and practices of an organization known as The Ohio Coal Traffic 
Association. and that the Attorney General make report to the Gen
eral Assembly at as early a date as possibk at the present session", etc. 

Some time in the fore part of the year l!lO!l a complaint was filed before 
the Railroad Commission of Ohio against the \\'heeling & Lake Erie Railroad 
Compar;y ;ind its receiver, complaining that the rate charged by this company for 
transportation of coal from the Ohio coal field, known as Pittsburg Xumber 8, 
and comprising Belmont and adjoining counties, to ports on the Great Lakes, was 
unreasonable. This complaint came on for hearing before the Railroad Commis
sion on July Gth, l!l!i!l, and on that hearing many witnesses were examined, among 
whom was :,fr. A. D. Smith, of Columbus, Ohio, Secretary of the Ohio Coal 
Traffic Association. From his testimony, a transcript of which, and of the testi
mony of the other witnesses, was preserved by the Railroad Commission, it 
appears in his own language that The Ohio Coal Traffic Association is 

"A voluntary association that calls itself, for business purposes, 
the Ohio Coal Traffic Association

00 

, 

am! on being asked as to who the members of the association are, he answered 
that these members at that time. July Gth, l!lO!l, were the Baltimore and Ohio, 
the Cle,·eland, Loram & Wheeling. the Cincinnati, Hamilton and Dayton, the De
troit, Toledo & Tronton. the Hocking Valley, the Kanawha & :\fichigan, the Lake 
Erie, Alliance and \\'heeli11g, the :\farietta, Columbus & Cle,·eland, the Toledo & 
Ohio Central, the Toledo. \\'alhonding Valley & Ohio, the \\'heeling & Lake Erie, 
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the \Vabash, Pittsburg Terminal, and the Zanesville & \Vestern Railroad Com
panies. Being asked if the Pennsylvania company and Pittsburg, Cincinnati, Chi
cago & St. Louis Railway company were represented in the Association, l\Ir. 
Smith replied that, 

"That portion of the road called The Toledo & Walhonding 
Valley Railway is a part of the association, but not the other divi
sions,'.' 

and he stated that the Toledo and Walhonding Valley Railway Company is. 
operated by the Pennsylvania Company. 

The office of this association is in Columbus, Ohio, and this office is under 
charge of Mr. A. D. Smith who, as above stated, is the secretary of the associa
tion. The testimony of l\fr. Smith shows that the association has been in exist
ence for a number of years, and this department, aside from this testimony, has 
examined copies of the minutes of the regular and special meetings of the associa
tion during the years from 1902 to 1909, both inclusive - eight years. 

These records further show that through this time various conferences have
been held at Pittsburg, New York and Chicago, between West Virginia, Westem 
Pennsylvania, Kentucky and Ohio bituminous coal carrying railroads. The rail
roads participating 111 these conferences haYe usually, and, in fact, in nearly every 
case, in several cqnferences during each of said years, been the following: 

Pittsburg District: 

Pennsykania R. R. 
Pennsylvania Co. 
P. C. C. & St. L. Ry. 
B. & 0. R. R. 
L. S. & M. S. Ry. 
P. & L. E. R. R. 
N. Y. C. & St. L. R. R. 
Erie R. R. 
Bessemer & Lake Erie R. R. 
\"/abash-Pittsburg Terminal Ry. 
Buffalo, Rochester & Pittsburgh. 

West Virgi11ia District: 

C. & 0. Ry. 
N. & W. Ry. 
K. & M. Ry. 
Coal & Coke Ry. 

0. C. T. A. Distrirt: 

H. V. Ry. 
T. & 0. C. Ry. 
B. & 0. R. R. 
\V. & L. E. R. R. 
Z. & W. Ry. 
T. W. V. & 0. Ry. 
L. E. A. & W. Ry. 
~I. C. & C. Ry. 
C. A. & C. R. R. 
C. & M. V. R. R. 
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Jacllso11 Co1111/_\' Di,·trict: 

B. & 0. s. \\". R. R. 
C. H. & D. Ry. 
D. T. & I. R. R. 
H. V. Ry. 

L. N. R. R. District: 

L. & X. R. R. 

Ohio River District: 

B. & 0. S. W. R. R. 
C. C. C. & St. L. Ry. 
P. C. C. & St. L. Ry. 
C.H. & D. Ry. 

The abo\'e list for these conferences includes, as may be seen, the roads, 
which Mr. Smith said are members of the Ohio Coal Traffic Association. The
purposes of these conferences, and of the Ohio Coal Traffic Association, as dis
closed by the minutes of the meetings, seem to have been through these years to 
fix the rates to be charged by all the roads for the transportation of coal from 
the Pennsyl\'ania, \Vest Virginia, Kentucky and Ohio coal fields to ports on the 
Great Lake,, including Chicago, ancl to intermediate points between the fields 
and those ports, and to various other points not strictly intermediate, both within
the State of Ohio and in other states westward. Their transactions may probably 
be best illustrated by the following copy from the record of a Pittsburg conference· 
held on Tuesday, January :28, Hl08, at the Hotel Schenley, in the city of Pittsburg:. 

·'Mr. Ferris in the chair. 

A committee of fourteen was appointed to formulate and present 
to the full committee a recommendation for its consideratiim. 

Their report was as below: 

Recommended. 'That a Committee of the Coal Traffic Officials 
take up with the lines beyond Chicago and Illinois junctions the ques
tion of establishing through rates to points beyond Chicago on a fair 
competiti\·e basis with Illinois coal, with such arrangements for di
visions and through billing as.can be made'. 

The following committee was appointed to carry out the above· 
recommendation: 

HcosoN FITCH, 

H. M. MATTHEWS, 

\\')1. HooGOON, 
H.J. BOOTH, 

G. H. INGALLS, 

}AS. \1/EBSTER, 

H. B. DUNHAM. 

That we recommend: That effective April 1st, l!J08, and con
tinuing to ~larch !ll, l!JOfl, the rates of last year be reaffirmed as 
follows: 

To Chicago and Chicago points, 
From Ohio District, $1 G5 
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From Pittsburg District, 
Fairmount District, 
Kanawha District, l $1 90
Thacker District, 
L. & X. District, Middlesboro and West J 

From Pocahontas District, 
Xew River District, 
Cumberland District, l$2 05 
Altoona District, 
L. & X. District, East of Middlesboro J 

Railway Fuel Rates: 
Recommended individually by the roads represented. 
That the Railroad Fuel rates be from the Ohio district. 

To Toledo ................................ 72½ cents per ton 
To Columbus .............................. 60 cents per ton 
To Cleveland (from No. 8 District) ........ 65 cents per ton 
To Cleveland (from Middle District) ....... 57½ cents per ton 

Other Junction delivery points in proportion. 

Lake rates: 
Recommended individually that the rates from the Pittsburg 

District to lake ports, Huron, 0., to Erie, Pa., inclusive, be as follows: 

Lake cargo coal, proportionate 
rate for reshipment ....... . 88 cents f. o. b. cars on dock, 

Lake Fuel .................... . 98 cents f. o. b. cars on dock 
Commercial Coal .............. 100 cents f. o. b. cars 

The rate from the West Virginia District on Lake Cargo and 
Lake Fuel Coal to be Si cents higher than the Pittsburg District rates 
respectively, and the rate from the Cumberland, X ew River and ·Poca
hontas group on Lake Cargo and Lake Fuel Coal to be not less than 
lii cents above the \Vest Virginia rates. 

That the rates from the Hocking ?\o. 8 and other Ohio Districts 
taking same rates to the lake ports, Lorain to Toledo, inclusive, be as 
follows: 

Lake cargo coal, proportional 
rate for shipment.......... 90 cents f. o. b. ,,essel 

Lake Fuel . . . . . . . . . . . . . . . . . . . . . 95 cents f. o. b. cars on dock 
Commercial Coal . . . . . . . . . . . . . . 100 cents f. o. b. cars 

Report accepted and sub-committee discharged, then taken up in 
full committee and individually recommended by the roads represented. 

Mr. Randolph announced for the B. & 0. R. R. that they may 
decide from mines on the Sunday Creek to meet the rates from similar 
mines on the C. & M. V. Road on notice to be given to the Chairman 
-of this meeting. 

Mr. Dunham of the H. V. Ry. and Z. & \V. Ry., made a similar 
announcement to that of Mr. R;;ndolph, substituting the z. & \V. Ry. 
thin vein mines for the Sunday Creek Railroad. 
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:Mr. Fitch for the T. & 0. C. Ry., made a similar announcement 
suhstituting the Ohio Central Lines for the Sunday Creek Railroad. 

For the Louisville & X ash ville Railroad Company, 11r. Compton 
made the following announcement: 

The Louisville & X ash ville Railroad Company, to points north of 
the Ohio River, outside Cincinnati switching limits, Jeffersonville and 
Xew Albany, Ind., will, on coal, maintain, effective .\pril 1st, Hl08, 
from the following mines: 

Appalachia, Va. 
Big Stone Gag, Va. 
Blackwood, Va. 
Dorchester Junction, Va. 
Xorton, Va. 

the basis of rates in effect from Cumberland, Pocahontas and Xew 
River Districts, and from all of its other mines, the basis of rates in 
effect from the Kanawha, Fairmont, Thacker Districts. 

Further, that if the resulting conditions from this adjustment 
of rates proves unsatisfactory to the Louisville & X ash ville Railroad, 
it resen·es the privilege of calling a later meeting for a reconsideration 
of the matter. 

This announcement is made with the understanding that the 
lines north of the River will accept the same proportions on coal de
Ji,·ered to them by the Louisville & X ash ville Railroad as they accept 
on coal delivered them hy other lines. 

On motion, the following committee was appointed to deal with 
any question that might arise as to rate of Railway Fuel coal during 
the coal year: Messrs. McCabe, Ferris, Davant, Randolph and Booth. 

· Adjourned. 
A. D. s~11TH, 

C. E. E. CHILDEKS, 

Secretaries." 

I am informed that the words '"Railway Fuel Rates" mean rates for trans
portation of coal to be charged by railroads carrying the same from the coal 
fields to other railroads for use by such other railroads in operating their lines; 
"Lake Cargo" coal means coal to be shipped to some lake port and there re
shipped by boat across the lakes to destination; "Lake Fuel" means coal to be 
used by the boats on the lakes; "Commercial Coal" means coal shipped to the 
public generally, such as manufacturers and other persons purchasing the same 
for general and private consumption. 

From the record as quoted abo,·e it will he seen that these roacls agreecl 
that the rates to he charged for transporting coal on any roar! from the Ohio 
Districts, such as Belmont County, Hocking Valley, Jackson and Ohio River Dis
trict, to Toledo. for use as fuel by other railroads, should be 72J cents per ton; 
to Columbus, (JO cents; to Cleveland ( from Xo. ~ District, Belmont County) 6-"i 
cents ;to Cleveland ( for Middle District, Coshocton, Tuscarawas, etc., counties) 
;,,} cents per ton; other junction delivery points to he in proportion to these 
rates, while on coal shipped for regular cargo, lake fuel and commercial pur
poses, the rates were fixed by the companies at from 88 cents to one dollar per 
ton, from the Ohio Districts to those same lake ports. In other words, through 
this agreement these roads fix the minimum rates charged by any of them for 
transporting coal from the districts named in the record set forth above to other 
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railroad companies to be used by such other companies as fuel for their locomo
ti,·es and otherwise, at figures from 22} cents per ton to 42} cents per ton lower 
than the rates charged for transporting coal from the same districts to the same 
place for general and pri,·ate consumption by manufacturers and other private 
citizens, and they charged for hauling this coal to themselves or other railroads 
for fuel from 1-'i} cents per ton to 40} cents per ton less than they charged for 
the same sen·ice in transporting coal to the same place for lake cargo and lake 
fuel purposes. 

It will be noticed that the charge for transporting commercial coal for the 
public generally is $1.00 per ton f. o. b. cars, while the charge for transporting 

·1ake cargo and lake fuel coal is from 2 cents to 12 cents below that figure f. o. b. 
the vessel or f. o. b. cars on the dock. The discrimination as a result of this 
agreement is apparent. 

The record above quoted on pages 11 and 13 inclusive, as heretofore stated; 
·is a copy of the record of the minutes of the conference held at the Hotel Schenley 
in the city of Pittsburg on Tuesday, January 28, 1908, among West Virginia, 
\.Yestern Pennsylvania, Kentucky and Ohio bituminous coal carrying roads, and 
the names of these roads are given above on pages 9 and 10. All the members 
of the Ohio Coal Traffic Association, as named by Mr. Smith and quoted on 
pages. 7 and 8 herein, were in this conference. ·on the next two days, January 
-29th and 30th, 1908, those roads, members of the Ohio Coal Traffic Association, 
held their regular monthly meeting at the Coal Traffic Association rooms at Co-
1umbus, Ohio. At this meeting by the Ohio Coal Traffic Association, as appears 
by the record of the minutes of the meeting, action was taken on new tariffs, the 
:record showing the following entry: 

EXECUTIVE COMMITTEE. 

"There being no business for this committee, the meeting was 
called to order and adjourned. 

STANDING COMMITTEE, 

Proofs of the new 1 ari ff were carefully checked and immediate 
·printing ordered. Mr. Dunham was appointed a committee of one to 
decide any question that might arise during the printing. Also to 
formulate a cancellation circular for cancelling any Tariffs that were 
carried by the new Tariff. 

As the Penna. Co.'s Lines are not an originating party in the 
new tariff the secretary was instructed to arrange the expense account 
so as to relieve them of any proportion of the expense of printing 
the Tariff and supplements beginning with January 1st, 1908. 

The secretary was authorized to take up in his account for Jan
uary, 1908, a payment of eight hundred dollars on account of work 
done by Nitschke Bros. on the new Tariff. 

Adjourned. A. D. SMITH, Secretary." 

The next regular meeting of those Ohio Coal Traffic Association roads was 
held at the association rooms, Columbus, Ohio, on February 19, 1908, and tf.e 
minutes of that meeting are as follows: 

"The Wabash Pittsburg Terminal Railway Company were 
admitted as members of the Association covering their lines in Ohio 
only; effective from this date. 

Adjourned. 
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ST.\NDI~:G COlDIJTTEE. 

First subject: Reconsignment of Coal at Detroit. Laid over to 
next meeting for further examination of past record. If record war
ranted, roads interested individually proceed with the check, reporting 
at next meeting in either case. 

Second subject: Rates to Chicago, Lake Shore and Eastern 
Railway points. 

Laid over to next meeting. 
Third subject: "Intermediate Clause" in Tariff. Referred to 

.Mr. Fitch to take up with the Interstate Commerce Commission and 
report as early as possible. 

Fourth subject: Number of Tariffs for connections: Mr. 
Dunham presented form of circular letter to connections concerning the 
matter and asking them to put in their requisitions as early as possible. 

Approved and the secretary instructed to print and issue to all 
the lines named in the Tariff. 

Fifth subject: Rates to Crawfordsville, Ind. 
Referrer! to the following committee: Messrs. Griggs, :.fat

thews, Perkins, Booth and Hotchkiss. 
Sixth subject: Supplements to the present Tariffs 14 and 60. 

It was the view of the members that no such supplements should be 
issued that would in any way interfere with or delay the new Tariff. 

Seventh subject: A sub-committee from the Western Trunk Line 
Committee was present by invitation to confer with the members of the 
Ohio Coal Traffic Association concerning the methods used in compil
ing statistics, tariffs, etc., with a view of establishing a similar bureau 
to cover the coal districts of Illinois and Indiana. The matter was 
gone over in all its details and the meeting adjourned. 

A. D. SMITH, Secretary." 

This record of the minutes of the conference held at Pittsburg and of the 
two meetings held in Columbus, with records of the minutes of other meetings 
thereafter in that year, with other information gained by this department, 
establish, in my opinion, as matters of fact, that the companies involved agreed 
to, put into effect, and carried out the rates and charges for the particular matters 
heretofore set forth. This record is only a fair sample of the minutes of many 
other meetings held through each of the years 1902 to 190!), both inclusive, as 
conferences of the West Virgi11ia, \Vestern Pennsylvania, Kentucky and Ohio 
bituminous coal carrying roads, which roads are named above herein, and of 
the Ohio Coal Traffic Association roads alone. That is to say, these bituminous 
coal carrying road~ heir! 3 number of meetings throughout these years in which 
action was taken similar to that above set forth and the Ohio Coal Traffic 
Association held regular monthly meetings and a number of special meetings in 
Ohio._ The regular meetings being held at Columbus, Ohio, and the special 
meetings generally at Cleveland, Ohio. Some regular monthly meetings were 
also held at Cleveland and Toledo, Ohio. The Ohio Coal Traffic Association 
roads through these years ha,·e parricipated in conferences at various other points, 
such as meeting at Detroit with what are known as the Detroit lines of railroad; 
at Columbus at a meeting of bituminous coal carrying roads west bound, and 
11 meeting at Chicago ,-.·ith roads i11terested in transportation of bitumi11ous coal 
via rail and lake, and Lake 1Iichigan car ferrv lines. 

I have not been able to find any record or document showing that this 
association ha5 any set of written rules, regulations or bylaws setting forth 
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the purposes and ,objects of the association and defining the conditions upon: 
which any railroa~l may become a member thereof, but from the recorded 
minutes of the numerous \·arious meetings held as heretofore stated, I am 
clearly of the opinion that the objects sought and attained by these roads in 
maintaining this association were and are to agree upon and maintain, applicable 
to all roads in the association, rates ior transporting bituminous coal from 
the Pe'lnsylvania. \Vest Virginia, Kentucky and Ohio coal fields to ports on 
the Great Lakes to intermediate points and to other points beyond and west
ward from Ohio, and that these agreements and arrangements were made by 
these roads, members of the Ohio Coal Traffic Association, with other roads 
members of other associations in the territory to the north and northwest 
and west of Ohio. It does not appear from these minutes that any formal 
written agreements were made and signed by the companies, but it does appear 
in numerous instances all through these years that rates or modifications of 
rates were proposed by a representatn·e of some road, member of the association, 
and that after a discussion of the matter a resolution would be adopted fixing 
the rate or modification, or the roads would recommend or agree to the same 
individually. 

It further appears that if any road, member of the association, desired 
to modify its rates to any point it was the practice that such road make 
request of or proposition to the association to he allowed to make such change. 
An illustration of this is found in the minutes ot a meeting of the associatio_n 
held at Cleveland, July 17, 1906, the record made thereof in the minutes reading 
as follows: 

"Second subject: Rate from Hocking district $1.40 and Jack
son county $1.30 to Hartford City via L. E. & 'vV. R. R. This was 
overlooked in lining up, at the Cleveland meeting, June 11th. It 
should be $1.30 and $1.21), same as Hartford City via P. C. C. & St. L. 
R. R. Secretary to issue notice and supplement to cover." 

''Fifth subject: Request of B. & 0. R. R. to apply Saginaw 
rates to :\lidlaud, :\Iichigan; it was the view of the members that it 
was not advisabie to make any reductions in :\Iichigan rates until 
the question of ail l\lichigan rates could be taken up and considered." 

Another resolution from the minutes of a meeting held August 21, 1906, 
is as follows : 

"Seventh subject: Application of C. H. & D. to put in rate of 
$1.!iO from the Jackson county district to Amboy and Peru, Indiana, 
including Santa Fe as intermediate, via C. C. L. R. R. same as by other 
routes. Approved by the roads individually." 

Il. RE5L"LT OR EFFECT OF, THE PRACTTCF.S OF THE ASSOCIATION. 

To summarize the purposes of and results attained by this association 
I beg to report that, in my opinion, the minutes of the various meetings of 
the Ohio Coal Traffic Association and of the other associations and railroads 
with which the Ohio association met in conference shows that these roads, 
through agreements and arrangements Yoluntarily entered into from time to 
time through a number of years, up 1.o and including the year 1909, have 
fixed and maintained the rates to he charged, and charged by the various 
roads mentioned ahove as members of the Ohio Coal Traffic Association for 
the transportation of coal by them, or any of them, from the 'vVestern Penn-



.\TTORXE\" GEXER.\L. lGl 

sylvania, \\·est Virginia, Ke11tucky and Ohio districts of bituminous coal to 
ports on the Great Lakes and intermediate pcinb beyond, north and north
west ;iml west of Ohio. and I am further of the opinion that the facts are 
that these roa<ls have ti,ecl these ,·arious rates at certain intervals in the 
first 111stance, and that if at any time any company desired to c:1ange or 
modify these rates, it was ne,essary for that company to make application 
to this association for the pri,·ilege. and tl.at this request was granted or 
refused as should he det~rmined npon in the particular case hy the members 
of the association acting jointly in the matter. 

In my opinion t:1e facts are that the \\'cstern Pennsylvania, \\'est Vir
ginia, Kentucky and Ohio bituminous coal carrying roads, a list of which is 
set out in the heginning of thi, suh-di,·ision ancl oi which the roads, members 
of the Ohio Coal Traffic . \ssoci,,tiun. are a part. met at stated inten·als, usually 
the fore-part of the calendar year a11<l fixer! the rates in a manner similar to 
that shown hr the record illustration gin:n ahrn-e herein from the Pittsburg 
meeting 011 January 2i<, lfJO~. That thercafkr the roads, members of the Ohio 
Coal Traffic .\ssociation, met at some point in Ohio .::ncl ratitied these rates, 
ant! thereafter carried them out, except a!' they might from time to time he 
chan~et' in m<lividual instances at the rcquc>st nf so,ne particular road through 
agreement of the other roads, member~ ni the Ohio association. 

The v;irious C'Jal districts ui Ohio .ire the l\elmont and adjoini·1g counties. 
known as Pittshurg ;;: o. ~: the middle district being Coi}:octon, (;uernsey, Tus
carawas, etc., cou•1tics: the Hocking Valley district. heing Hocking, Perry. :\!organ 
anrl Athens counties: the Jackson County di,trict and the Ohio Ri\'er district. 
the httcr being principally Lawrence county. Into or through each of thc>se 
districts run two or more of tl:ese Ohio Coal Traffic .-\ssociation roads. For 
instance, from the Belmont field are the \\'heeling and Lake Erie and the Bal
timore and Ohio R'lilrnads: in C::>shocton, T~1scarawas and Guernsey ( mirlclle 
district) are the \\'heeling & Lake Eric. Baltinwre & Ohio and Toledo. \Val
honding Valley & Ohio Railroads: in thi: Hocking Valley field are the Baltimore 
& Ohio. the Toledo & Ohio Central and Kanawha & :\lichigan and the Hocking 
Vall Py Railroads: in the Jackson Cou11ty clistrict are the Baltimore & Ohio, 
the Hocking Valley, the Cincinnati, H~milton & Dayton and the Detroit, Toledo & 
J ronton Railroads, and through the Ohio RiYer District are the Cincinnati, Hamil
ton & Dayton, Detroit, Toledo & Ironton and the Baltimore & Ohio. Each of these 
roads has an out-kt, from their re<pecti,·e fields to all lake ports m·er their 
own lines or connecting lines, and each of the roads running from any particular 
field is in direct competition with others from that field, and in indirect com
petition with each oi the roads running from each and every other of the coal 
fields abO\·e mentioned. 

These records above referred tn clearly show that there has heen through 
the period of time co,·ercd hy this rcpc,rt no real competition between these roacls 
for the tran,portation nf coal fro111 the tielcls named, hut on the contrary the 
competition which would otherwise necessarily exist and prevail to the benefit 
of thl· public, were it not for the existence of those facts, was completely and 
entirely sup!)ressed. 

This association still maintains its office with Mr.•\. D. Smith as its sec
retary in the city of Columbus, and while I have not examined the records or 
minutes of its meetings held during this year, lfllil, I am informe,l that it is still 
in existence under the same conditions as heretofore related of the period from 
1!!O:? to I!10!1 hoth inclusi\'e. 

I ha\'e heretofore stated in effect that the minute records of these meetings 
rlid not disclose the execution of formal \\'ritten agreements further than that m 
such mcdings resolutions \\'ere adopted, fixing these rates; the minutes stating. 

1] .\. G. 
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in many instances, to the effect that the following resolution was adopted by 
the roads individually recommending the same, or that a certain rate was in
dividually recommended by the roads represented. Such proceedings not only 
clearly establish a meeting of minds on one common object, viz.: the fixing of 
uniform rates on all the roads interested, to the end that competition might be 
suppressed, but they clearly indicate a thorough consciousness of the inexcusable 
wrong which such action was perpetrating upon the public. These records, written 

. in the way they are, must clearly indicate to any one who reads them that these 
companies, through their representatives, were aware that what they were doing 
was wholly illegal and against the public policy of the ~tate. vYhen men make 
agreements or arrangements with respect to business matters which are sanc
tioned by the law and the public policy of the state, matters of such importance 
as those involved in these transactions, they are made in the usual forms of law
ful written agreements which will stand the inspection and receive the approba
tion of a reasonable public. If what is sought to be clone is outside the sanction 
of and against the law it is often sought to evade the penalties under the law 
of such action I:iy resorting to subterfuges, or what is sometimes known a; 
"gentlemen's agreements". So in this case these records show by the form in 
which they are written that these interested parties were fully conscious of the 
violations they were committing of the law and the wrongs those same actions 
were perpetrating against the public in view of the law as it exists in Ohio and 
under the federal statutes. 

These records disclose discriminations in the rates for transportation of 
..:oal not only between persons and interests of the general public standing in the 
same relative relations or situations with respect to these roads, but they dis
dose the fact that these roads transport coal to other railroads at rates twenty
five per cent or more lower than the rates charged to the general public, the 
people who give them the right t9 incorporate, organize and exist and upon whom 
they must depend for patronage and support. 

Difference in rates charged under dissimilar conditions and circumstances. 
may be justified, but it is difficult to see how there is any justification for a 
<:barge on the part of any road oi 65 cents per ton from Belmont county 
No. 8 district to Cleveland for the transportation of coal for the use of some 
other railroad company, while a charge of $1.00 per ton is made for the trans
portation of coal from the same point, or any other Ohio district point to the 
city of Cleveland for the use of some manufacturer or a wholesale dealer who 
must supply the public generally with fuel for domestic purposes. The spirit. 
and command of the law is that common carriers and other persons, firms and 
corporations doing a quasi-public business or service shall treat all members of 
the public alike under the same or similar circumstances. lt is further difficult to 
see why these roads should charge this rate of 60 cents for the haulage of coal 
to other railroads at the city of Cleveland and other lake ports to be used by 
such roads as fuel, and at the same time charge 98 cents per ton for the haulage 
of coal to the boats running on the lakes to be used as fuel by those boats. 
\Vhether, however, these differences are reasonable or unreasonable or whether 
there would be any justification for them at all if made by any railroad acting 
individually and without relation to any other railroad, there is absolutely no 
justification under the public policy of Ohio and the federal statutes for the 
combination agreements or arrangements between these associated roads, as dis
closed by these records in fixing these discriminatory rates or any other rates 
to be ch,,rged by all roads, and thus completely deprive the public of competition 
between and among the roads. Those who form these arrangements and agree
ments would without hesitation denounce as immoral, unlawful and unjust a com
bination between and among grocerymen or other vendors of pr.ovisions neces-
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sary to the sustenance of the family and the home, and they would at once give 
their assent to the condemnation and punishment of such practices. 

Bituminous coal is used as fuel by a very large num!Jer of the families in 
the cities on the lake and elsewhere in the state, and it is largely used by manu
facturer~ and other business enterprises in the conduct of their respective lines 
of business. All of these are entitled to the benefit of competition in the trans
portation of this commodity which forms so large a part of the cost and ex
pens~ of securing comfort to the family or the administration of these lines 
-of business. 

C. LEGAL ST.\Tt:S OF THIS ASSOCIATION. 

It has already been stated that the practices of these roads, members of the 
Ohio Coal Traffic Association, as disclosed hy their records are illegal and wholly 
without warrant of law. That statement is made not only upon the authority of 
the statutes of the State and of the United States from the plain reading thereof, 
but it is made upon authority of the decisions by courts of Ohio and the Supreme 
Court of the United States. 

ft is true that such combinations and arrangements as these under consid
eration and others have long been practiced in the country, but this fact cannot 
.be urged to their justification even in the absence of express statutory declara
tions against them. They· are not necessary to legitimate trade and business 
<:onditions. 

It is conceded by everybody that fair competition is the life of trade and 
business, and it has been aptly said that, 

"Combination is the opposite of competition. When the one 
(competition) is free the other does not exist." 

The combination here under discussion, the subject of this report, is one 
of three forms of transportation combinations which have existed in the past, 
viz: (1) Agreements to maintain rates, (2) Pools, and (3) Consolidations. Each 
and all of them are contrary to the statutes and the decisions of the courts. 
Railroad pouls are of two kinds, traffic pools and money pools. The former 
is defined as "an agreement whereby each member is guaranteed to receive 
and can receive only a stated percentage of the competitive traffic." A money 
pool in railroad transportation is defined as "an agreement whereby each mem
ber is guaranteed to receive and can receive only a stated percentage of the 
receipts from competitive traffic." 

This form of agreement or combination was expressly prohibited by the 
act to regulate commerce passed by the Federal Congress in 1887 following 
statutes enacted for the same purpose in the several states. This act put an 
end to the practice of pooling but the other two forms of combinations are 
still attempted, viz: agreements to maintain rates and consolidation of com
peting lines. Arguments are often advanced by persons interested, attempting 
to justify these agreements to maintain rates and consolidations of competing 
lines on the claim that one or the other (s necessary to prevent bankruptcy or 
to reduce the cost of operation, but the public, feeling that they are not respon
sible for the construction of unnecessary lines of railroads have not only refused 
to accept these arguments and contentions but have gone further through their 
representatives in the general assembly of the several states and in the Congress 
of the United States, and have expressly prohibited each and all of these 
combinations, haYe made them criminal offenses and prescribed penaities to pre
vent them. So long as these statute~ are on the books they should be obeyed 
by persons, firms and corporations alike, not only because of their existence 
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but for the \'Cry much greater reason that history and the reasoning of our 
courts through all the years teach and show that they are just and righteous. 

The practices of the Ohio Coal Traffic Association themse!Yes, as well 
as in connection with other roads mentioned in this report, and as clisclosecl 
by the record, show a direct \'iolation of the prohibitory terms and the penalty 
clause of the Valentine Anti-Trust Act of Ohio insofar as intra-state business 
is concerned at least, and the long .continuance of these practices as disclosed 
by these records indicates an utter contempt for this law. This statute pro\'icles 
that a violation oi any of its proyisions .is a conspiracy against trade, and that 
a person engage,\ in the same or taking part therein or. as principal manager. 
director, agent, servant or employer, or in any other capacity, knowingly carrying 
out any of the stipulations, purpose,, prices or rates or furnishing any infor
mation to assist in carrying out such purposes or orders thereunder, or any 
provisions thereof, shall be fined not less than x.::it1.uu nor more than :-;.j,ilU0.00 
or imprisoned not le3s than six months nor more than one year. or both, and 
that each clay's Yiolation of this prCJ\·ision shall constitute a separate offense. 

Another part of the statute defines a trust to be a co:nbination of capital 
and skill or acts by two or more persons. firms, partnerships, corporations. 
or associations of persons for the purpose, among others, to make, enter into, 
execute or carry out contracts, obligations or agreements of any kind or 
description by which they bind. or have bound themselves or agree in any 
manner to keep the price of any article or commodity or any article of trade, 
1,1se, merchandise, commerce or consumption or the transportation thereof at a 
fixed or graduated figure, or by which they shall in any manner establish or 
settle the price of an article, commodity or transportation between them or 
themselves and others so as directly or indirectly to preclude a free and unre
stricted competition among themseh·es; purchasers or consumers in the sale or 
transportation of such article or commodity; or by which they agree to pool, 
combine or directly or indirectly unite any· interests which they ha,·e con
nected with the sale or transportation of such article or commodity that its 
price might in any manner be affected, and such trust is declared by this law 
to be unlawful and against public policy and voirl. 

That the practices under consideration, as shown by the records dis
cussed are within these definitions of the statute, and that they are prohibited 
by it there can he no question. They are equally in Yiolation, so far as inter
state commerce is concerned, of the Sherman act entitled "An act to protect 
trade and commerce against unlawful restraints and monoplies," passed by the 
Federal Congress July 2nd, 1800. 

The first section of that act provides that: 

"Every contract, combiflation in the forn1 of a trust or otherwise, 
or conspiracy in restraint of trade or commerce among the several 
states, or with foreign nations, is hereby declared to be illegal. £yery 
person who shall make any such contract or eng:ige in any such com
bination or conspiracy, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding $-'i,000 
or by imprisonment not exceeding one year, or by both such punish
ments, in the discretion of the court." 

This fcclerni statute was construed in the case of United States v. Trans-
1Iissouri Freight ,\ssociation, 166 U. S. Reports, 290. 

\Vhat was known as the \Vestern Traffic Aosociation was formed in 1891 
as a federation of several traffic associations in different parts of the country, 
one of these subsidiary organizations being the Trans-~Iissouri Freight Asso,--
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ciatiun, which had heen formed in 11<1<!1 ·•for t!1e purp11,e of mutual protection by 
establishing and maintaining n:asonahle rates. rules ancl regulations on all freight 
traffo:, ht,th through and local."" In 11<!1:! a suit was instituted by the Cnited 
States against this association charging that it ,ns a combination in violation 
of the Sherman Law, which providt's :is ahon'. quoted. T!1e decisions of the 
!owt:r courts were in fa,·or of the association, hut tJ,e case was appealed to the 
St1preme Cot1rt oi the l,"nited States where the two questions were presented: 
t, \\"hether the Sherman Law applied to railroarls: 2, \\"hether the Trans
;,lisso•!ri Freight Association violated its pmvisions. The Supreme Court of the 
Cnite<l States amwcrttl both questions ,n the affirmati\·e and held broadly that 
agrceme:1ts bctwt>en comp•~,ing :-ail,oa<ls to maintain rules- whether 1·easo11able 
or 1111rraso1tablc - arc :igainst puhlic policy and c0Pt1·ary t,1 the federal statute. 

In 1R0G what was lmuwn '.IS the Joint Traftic .\ssociation was formed 
in which were representC'<l nine leading trnnk lines in the country, and one 
of tlwir n:ks \\·:is that a failure to cumply with the recommendations of the 
board of this association was punishable by a fine of $;'i,11011 to be paid to the 
assoc1at10n. A suit was i111111ediatd) startrci ln· th~ go\·ernment aisainst this 
association chargi,1g, 1. that it was in v10lation of the Sherman act, and, 2, that 
it contra \·ened the anti-pooling provisions of tlv: interstate commerce act. The 
case went to the Supreme Court of the Vniteci States where an attempt was made 
to distinguish it from the Trans-:.\Iissouri case, upon the ground that in the 
latter case power was conferred upon the association to actually make rates, 
while t11e Joint Traffic .-\ssociation merely adopter! rates already in force. The 
Supreme Court, howenr, held that the Joint Traffic Association Yiolated the 
Sherman law. 

It is said by Judge Xoyes in his book on ''American Railroad Rates", that, 

"The decisions in the Trans-Missouri.,and Joint Traffic Associa
tion cases show that under the Sherman law the right of railroads 
to co-operate is confined within \·ery narrow limits. They have no 
right to enter into agreements to maintain rates in any form.·• 

Xoycs American Railroad Rates, 1-19-1-51. 
V. S. Y. Joint Traffic .\ss'n, lil l,". S. Rep. f>0.5. 

I heg to report to the General :\ssemhly that while this department has 
not completed its investigation of the practices and transactions of the Ohio 
Coal Traffic Association, and that while we expect to, and will continue the 
im·estigation until we know the details of the purposes of the association and 
of its workings and practices, yet the information gi\·en by the secretary of 
that association, in the case before the Ohio Railroad Commission, with the 
information given by the records or minutes of the great number of meet
ings and conferences heretofore referred to, bring us firmly to the opinion 
that the transactions of this association have been, and are wholly 111 

Yiolation of the state and federal laws, and on this matter it is only left for 
me to add that if this association is not immediately dissol\'ed and the prac
tices heretofore indulged in, wholly abandoned, it will be the duty of the cl<'
partment of the Attorney General to institute and prosecute whatever, and all 
proceedings that may be warranted under the law and necessary to cliss0lv:! it, 
and that action will he taken at the earliest moment consistent with the c,:lier 
work in this department. 

D. SO)IE HEFECTS IX THE OHIO LAW. 

In a report transmitted to the GO\·ernor by the Attorney General in the 
last week of December, HIO!l, it was stated in effect that considerable attention 
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had been given to the efficiency of the remedies afforded by the Valentine Anti
Trust law and other statutes to break up and prevent these combinations, and that 
because of the great amount of other work with which this department has had 
to deal at all times during the past year, we were not able to submit satisfactory 
plans or suggestions, and in that report it was further stated as follows: 

'·One thing is certain, and that is, that if combinations and 
monopolies are bad and should be prohibited, then our laws should 
be framed so as to prohibit them. In some lines of enterprises 
the laws as they have stood for many years have only involved the 
state in much litigation and great expense, with but very little, 
if any, accomplishment. This is wrong and should not be tolerated 
unless the public policy against combinations and monopolies is to 
be changed. There are certain lines and departments of business in 
which e,·erybody knows, who gives attention and thought thereto, 
that single management or control under strict and close regulation 
through· reasonable statutory enactment is good and of benefit for 
and to the public, but as to the great majority of business enter
prises and the things in which they deal, it is conceded by all mem
bers of the public, and held by the courts, upon authority and reason 
of long establishment, that combinations and monopolies therein 
should not be allowed or tolerated, because of the hardships and 
impositions sure to result to the public welfare if they be allowed or 
tolerated." 

Re-affirming this statement just quoted from that report, and believing 
that the Valentine Anti-trust law should be revised as it now stands in the 
General Code, not only to cofrect and make clearer some provisions thereof, 
but to prO\·ide remedies making more certain of accomplishment the relief 
sought with greater dispatch than now seems possible, I have prepared a bill 
amending certain sections of that law and submit a copy thereof herewith 
for the consideration of the General Assembly. 

Under this statute as it now stands, proceedings in quo warranto are 
authorized in certain instances, and there seems to ha,·e been an attempt to 
authorize proceedings to restrain and enjoin violations of the provisions of 
the act, but whether this latter remedy is secured by it, and in what courts 
we would proceed if the literal terms of the act are followed, are doubtful. 
it is pro,·ided 111 the act, in addition to the criminal penalty, that any person, 
firm or corporation ~-iolating any of the prO\·isions of the act shall forfeit 
,he sum of fifty dollars for each day the offense continues, but there is no 
provision as to whether this money is to be forfeited to the state or to a 
county, and the section providing for this penalty provides that if the Attor
ney General begins an action for this forfeiture money he may begin it in 
the circuit court of Franklin county. This pro,·ision, of course, is of no 
effed. being unconstitutional, because of the fact that under the constitution 
the circuit court has original jurisdiction only in quo warranto, mandamus, 
habeas <;orpus and procedendo, and to reco,·er this forfeiture requires an 
a•:tion for money, and such action must be instituted in the court of common 
pleas. The bill as drawn corrects these errors. and without doubt invests the 
several courts of common pleas in the state with jurisdiction to restrain and 
enjoin violations of the act. The remedies under this law are cumulatiYe to each 
other, and this bill would secure to the state the right to institute proceedings 
both in i1ijunction and quo warranto in the proper courts, and under the bill 
the privilege is ginn to begin these actions in the proper court in any county 
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where any defendant r:·sides or clees business and all pl'rs"ns, firms am! cilr
porations, parties to the conspiracy or comliination, may he madl' parties defl'nd
ant in any court in ,,·hich any proceeding may lie lirought undl'r the pn "·isions 
of this law as so amended, if the General .\ssemhly shall pass the hill herewith 
submitted. 

The law as it now stands absolutely prohibits a foreign corporation 
from doing business in this state if such corporation is found guilty of ,·iolat
ing any of the provisions of the act. Conforming to that the hill herewith 
submitted provides that if in a suit in quo warranto begun by the .\ttorney 
General it shall be finally found and adjudged by the court that the defendants 
have been guilty of ,·iolations of the Yalentine law, the charter of such cor
poration sl,all be forfeited, and the court shall declare such forfeiture and 
appoint a trustee or trustees to wind up the affairs thereof, the same as in 
other proceedings in quo warranto. The effect of this provision, and of the 
other provisions of the bill authorizing suits to restrain and enjoin violations, 
will be to give the state the right to proceed by injunction' for some trivial 
violation not long or flagrantly continued and in which it might not be wise, 
under the circumstances, to forfeit the charter. But if such offenses are serious 
in their nature and greatly against the public welfare, and have been indulged 
in to such an extent as indicates a contempt of the law, the state, through the 
Attorney General, would have a right under this bill to institute a proceeding 
in quo warranto, and if on the hearing the court should find that the company 
had transgressed the law as claimed in violation of the Valentine act, it would 
be the duty of the court to declare the forfeiture. 

As to the limitation of time in which these suits or criminal prosecutions 
may be instituted, the bill provides that there shall be no such limitations as to any 
violation of this act. .. 

House Resolution X o. 6, in answer to which the attached printed report 
was made, requested this department to make recommendations upon the situa
tions discussed in that report and in this one, and while Senate Joint Resolution 
N"o. 10 does not specifically request our recommendations upon the situation 
investigated under such Joint Resolution, I take it for granted that the (;l'ncral 
Assembly in directing this department to make report thereon meant that we 
should report not only as to the facts and circumstances which should appear 
to us to be in existence, hut that we should makl' to you such recommendations 
as to this department might seem proper in virw of the whole situation. 

\\'e believe that to make the Valentine Law effective and to put it into 
such shape as that its provisions may he carril'd out with dispatch, it is neces
sary that the amendments as embodied in the hill hereto attachl'd should .be 
adopted. \\'e have accordingly placed in th hands of a member of tl1L" Senate 
and a member of the House copies of this bill with rqul',t that th same he 
introduced, and we would respectfully recommend that it he passecl. 

I submit herewith a copy of the report of the Interstate Commerce Com
mission covering the Hocking Valley situation, and would suggest that this re
port, with the l nterstate Commerce Commission report, be printed in one doc
ument. 

Respectfully sv.bmitted. 
C. G. lh:oux, 

Attorney Gc11cral. 
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OPIX:OX REXDElrnD RY THE ATTORXEY GEXERAL TO THE GOV
ERXOR, AXD EACH OF THE COM11ITTEES OX F!XAXCE, 

JCDICL\RY .-\"'.\D TAXATlOX IX SEXATE AXD 
HOGSE, MARCH ;,, 1!110. 

GH,TLE~!EX: 

Thi, communication ;s sent to you because of a situation with which this 
department has been confronted sine~ the latter part of December, 1908, a situ
ation which in the end may seriously affect the re\·enues of the state and of its 
politinl suh--division. 

The matter involves the validity, under the State and Federal Constitutions 
of sectivn 2780-1 T to section :27~0-:!:1 both inclusive of the Revised Statutes of 
Ohio, being sections 5485 to ?i:;n both inclusive of the General Code, and com
monly known as the '·Cole excise tax law." This law creates a state board of 
appraisers and asoessors, composed oi the ~ecretary of State, Auditor of State, 
Tre1surer of State and the Attorney General, and constitutes the Auditor of 
State president ex-officio of that board, and under this law each of the public 
service corporations mentioned therein, viz., electr.ic light. gas, natural gas, pipe 
line, water works, express, telegraph, telephone, messenger or signal, union depot, 
heating, cooling and water transportation companies doing business within Ohio, 
is reriuired to pay to the state for use in the general reHtme fund annually one 
per cent. of it3 gross receipts from business done within Ohio for the year, and 
each railroad, street, suburban or interurban railroad company whose line is 
wholly or partially within this state is required to pay to the state for use in 
tr.e general re\·enue fund annually one· per cent. of its gross earnings from its 
operation within Ohio for the year. 

Each of these public service companies is defined in the act and among these 
definitions it is provided that, 

"Any person or persons, joint stock association or corporation en
gaged in the business of transporting natural gas or oil through pipes 
or tubing, wholly or partially, within this state, is a pipe line company." 

Each pipe line company as thus clefi_ned and doing business within Ohio 
mu.st, within the month of May annually, file with the Auditor of State a report 
containing, among other thing~, a statement of the, 

"entire gross receipts of the company including all sums earned 
or charger! whether actually recei\·ed or not, for business done within 
t\-e state for tre year next preceding the first clay of May, including 
the comp;iny's proportion of gross receipts for business done by it 
within this state in connection \':ith other companies." 

Thereafter in the month of XO\·emher the Auditor of State must collect 
from such pipe line company a sum in the nature of an excise tax to be computed 
by taking one per cent. of the gross receipts of such company for business done 
within the state for the year then next preceding the first day of May, and this 
tax is in addition to the property tax on the tangible property of such companies. 
If such company fails to pay this excise tax during the month of Xovember the 
Auditor of State is required to acid to the tax clue a penalty of fifty per cent. 
thereon and collect said tax and penalty with interest at the rate of six per cent. 
per annum, and on his request it is the duty of the Attorney General to prosecute 
proceedings for the collection of such tax,· penalty and interest. 
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The Buckeye Pipe Line Company is a corporation incorporated and organized 
under the laws of Ohio with a capital stock of $!11,1111,1,11:111, with its principal 
office, as designated in its articles of incorporation, at the city oi Lima, Ohio, 
and it operates a pipe line for the transportation of oil and is subject to the pro
visions of the Cole law. The lines of transportation pipes of this company lie 
wholly within Ohio but they are connected at the state lines with the pipe lines 
of other similar companies in Indiana, Pennsyh-ania and other states, whose lines 
are in turn connected with the lines beyond of other companies, so that the busi
ness of the Buckeye Pipe Line Company consists in the transportation of oil 
bet,, een points wholly within Ohio and through its connections with the lines of 
other companies it transports oil from points without Ohio to points within Ohio, 
and from points within Ohio to places beyond this state. 

fn the month of ~.Iay, 1!)08, this company marle its report to the Auditor of 
State giving its gro;,s receipts for buoine;,s done in Ohio during the year preced
ing that month as ;<fl,11!1!!,!lli!l.1111. This report was afterwards passed upon by the 
board of :tpprai~crs and ,1ssessors and founcl to be correct, and under the law 
the company sl,ould i1;\\'l' paid to the state 111 the month of X ovember, lflOS, 

an excise tax of !S!l/J,!lfl!l.(i!l for the year covered hy the report. In the month 
of October, J!lli8, however, the Suµre:nc Court of the l:nitecl States decided 
the case of Galvestor:, Harrisburg and San ,\ntonio H.y. Co. v. State of Texas, 
210 lJ S.. :21 i, in which case it wa, heid that, 

'"The st,,te car.not impose the tax levied by the Texas act of 
April 17, lfJQ.;, upon railway compames, whose lines lie wholly within 
1!1e state, e(]11al to one per centum of their gross receipts, where a part, 
and, in ,omc cases, much the larger pa rt, of these gross r:eceipts, is 
derived frc,m the carriage of passengers and freight coming from, 
;:ir destineli to points withc,ut the state." 

Af: er this decision the Buckeye Pipe Line Company sent to the Auditor 
of State an ;:,menclecl report setting forth that of the more than nine million 
dollars of gross receipts returner! by it, as stated above, 87,0!l!l,!lti!l.OO was receipts 
from interstate business, and that the receipts of the company from business 
clone wholly witnin Ohio amounted to !S:2,000.000, and it askecl for a hearing 
upon this report, claiming that it should not be reqnirecl to pay an excise tax 
of more than one per cent. of the gross receipts realized from business done 
wholly within the state of Ohio. The Auditor disagreed with the company 
on this contention hut it failed to pay the tax within the month of Xovember, 
1!1118, and toward the latter part December of that year a hearing was had 
before the board of appraisers and assessors, and I met with the board on 
this hearing, this being my first work as a member of the board of appraisers 
and assessors after coming to this otlicc. At this hearing the taxing agent from 
Xew York of the company, t:1e Buckeye Pipe Line Company being a Standard 
Oil property, appeared with counsel and on the hearing contended that the 
Cole Law, under the Texas decision above cited, is contrary to the Constitution 
of the L'nited States insofar as it imposes a tax measured by any gross receipts 
recei,·ed from interstate business. That is. he claimed that the Cole Law in 
effect imposes a tax upon such gross receipts from interstate business, and that 
this being so our law is the same as the Texas statute and therefore like that 
statute is void under the Texas decision. The tax agent and his counsel con
ceded the validity of the Cole Law insofar as "it lays an excise tax against 
the company measured by taking one · per c.:nt. of the gross receipts of such 
company's business clone intra-state, that is, the gross receipts from business 
which originated in Ohio and ended in Ohio, hut claimed that in prescribing 
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a tax measured by taking one per cent. of the gross receipts from the trans
portation of oil within Ohio, if that oil had been transported from some 
point without Ohio to s~me point \,·ithin the state, or from so:11e point within 
Ohio to a point without, the Cole Law is an attempt- to regulate interstate com
merce, and therefore contrary to the Constitution of the l:nited States which 
confers upon Congress the power of regulating commerce between the states. 

::\Ty contention was that the Buckeye Pipe Line Company being an Ohio 
corporation may be required to pay a tax to the state for the privilege or 
right to be a corporation in this state, and that the Generai Assembly may 
use such method or means as may to it seem best in determining the annual 
value of that right or privilege and measure that value by whate\·er method 
it sees fit to use so long as it imposes a tax which is reasonable and not con
fiscatory. The result of the hearing was that after two or three clays' con
troversy over the matter the company gave the board its ultimatum to the 
effect that it would pay the state one per cent. on $2,000,000 of gross receipts 
from the intra-state business of the company for the year covered by the report 
and said that if we would not accept that amount, viz: $20,000, they would 
make no payment whatever. 

The collection from other public service corporations subject to the Cole 
Law had been made for that year within the month of Xovember thereof, but 
it seemed to the members of the board, and to this department that there were 
strong grounds for legal argument on both sides of the question, and that this 
being true the doubt as to what conclusion would be reached by the courts was 
apparent. This department was asked by the board as to what system might be 
enacted to take the place of the Cole Law should the courts decide it to be 
unconstitutional as contenclecl for by the company. I at that time was unable 
to advise the board with ~atisfaction either to them or to myself from a legal 
standpoint as to what might be clone under the constitution aside from in
creasing the state levy upon all real and personal property within the state. 
After investigation of the question, however, I was satisfied that if the Cole 
Law is valid the company would not be able to escape payment of the 
$70,000 of tax and penalty thereon which it then refused to pay. The rights 
of the state could not be prejudicerl by aCl'epting the $:20,000 on account or in 
any other manner in which the company might see fit to pay the same because 
the board has absolutely no right to remit any tax which the company was legally 
bound under the Cole Law to pay. \Ve therefore concluded to receive from the 
company the $20,000, being one per cent. of the gross receipts receh·ed from 
intra-state bus;ness, knowing that this department might proceed agai1Jst the 
company for the collection of the unpaid balance of the tax as contended for 
by the state, at such •time as might seem most consistent with the best interests 
of the state's revetmes. \Ve were c:onfrontecl on the one hand with the firm 
conviction that if a suit should be started at that time then the other public 
service corporations paying under· the Cole Law would withhold payment during 
the month of Xovcmher, l!J0!.J, on their interstate business until the result of 
such suit should be known, anrl this, of course would require litigation through 
all the courts of this state and the Supreme Court of the United States. On 
the other hand this department was face to face with the perfectly apparent great 
difficulty in speedily reaching a conclusion as to what law or system might be 
established within the state and federal constitutions to take the place of the 
present excise tax law if the court should hold it to be unconstitutional. The 
general assembly was then in extraordinary session and seemingly not in a 
temper to do much aside from the particular matters for which the session had 
been called, everybody knowing that a regular session must be held beginning 
the first :\Ionday of January, Hll0. Had I been able during that session to 
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reach a conclusion as to these constitutional Emitati, ms I s'.10u'.d '.:a\"c :a:<l 
the whole matter before the (;overnor and the general assembly at that time. 
I was not able, ho\n:n·r, to reach such co:,clusion alt:10ui;h muc:1 time and 
thought was gi\·en to the subject. 

Being met with the circumstances just st;.ll'rl an,! fcl:'.in;.; convinced that 
if any public notice should he given as to the action of this company in refusing 
to comply with the law the other public sen·ire corporations subject to the Cole 
Law would likewise refuse until a settlenwnt of the question could be had in 
the courts, and that hy reason thereof the state would he deprived, temporarily 
at least, of probably one and a quarter millions of. dollars of revenue if not 
more at the Xovember collection of 1!111!1, there seemed to be nothing else to do 
but to allow that collection to quiet!_,· pass, and for me to then lay the whole 
situation before the general assembly and begin a proper action against the 
company for whatever amount should be then clue under the terms of the 
law. 

I am frank to say that some diplomacy and care were used to keep within 
the confines of this department the knowledge of the fact that this company had 
refused to pay this tax until the limitations of the constitution might be explored 
through decisions already rendered in great number hy the Supreme Court of the 
United States and through the decision of two casts pending there during the last 
year, one of which was deciclecl in January of this year and the other of which 
was decided a little o\·er a week ago. \ Ve had hope in each of these cases. and 
they will be referred to later on. The X ovember, Hl0fl, collection passed and 
through it there came into the treasury under the Cole Law two and a third 
millions of dollars, and if there are any who would criticize the government 
because of its refusal to sooner ach-ise as to this controversy, then my answer 
i, that without any question the Cole Law is valid as to all that large class of 
public service corporations that do on!~· an intra-state business, and for that 
reason such companies may not he heaHI to complain. If any among the com
panies that do an interstate business would complain then the answer is that their 
claim since the enactment of the law has been that they ha\·e only agreed to the 
law because they felt they should pay this tax to the support of the state rather 
than because they fcit it a valid law. The facts are that such companies, through 
their agents. ha\·e repeatedly assertecl before the general assembly and elsewhere 
gcnerally that the law is nut constitutional. 

The Buckeye Pipe Line Company in making its report in the month of :\fay, 
lflOfl, reported the gross receipts on 01,ly that portion of it, business done wholly 
within the state and made no report as to thl· gross receipts from its interstate 
business. ln the month of Xovemher, J!:11!1. it p:1icl the tax of one per cent. 
on the gro,s receipts so given in that report, while all other public service cor
poration, made report of their gross receipts from lv,th interstate and intra
state business, ancl in the month of Xovemher, ]!111!1, ,·ach of them pai,1 the tax 
of Pne per cent. on hoth such receipts. .\ statement of the account as it now 
stands against the Buckeye Pipe Line Compan~· for arr,·arages, penalty and in
terest is as follows : 

Arrearage for l!lllK ..•................................• $70.flfl'.) f,f) 

Fifty per cent. renalty .................................. 1 :1;i. -1!1!1 R-! 
Interest from Dec. I, l!IIIK. to :\larch. ]!110 ............• 7, !IK'i ·Hi 

Total .\rrearage for 1!111~ ....................•.•.••. $114,-!~(i !If) 

.\rrearae;e for 1!10!1 ......••....•.•.......•.........•..•. $G-i,OH 04 
Fifty per cent. penalty ................................. . :~:2 .:.:2:2 0:2 
Interest from Dec. I. l!lll!l. to :\larch I. J!llO .......... . l.tG~ -t!l 

Total . \ rrearage for ]flll!I ......................... . 
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According to the aboye statement certified to this department by the Auditor 
-of State the total arrearages, including fifty per cent. penalties and interest re
spectively for the years HIOS and 190fl, amount to $213,516.5-t Some time after 
the filing of this report by the Buckeye Pipe Line Company in the month of May 
last year, the Auditor of State, president of the board of appraisers and assessors 
caused an inspection to be made of the books of the company and found that its 
re;)ort of the gross receipts from it~ intra-state business was correct and that 
its gross receipts from interstate busi1,ess in Ohio, none of which were reporteu, 
amounted to $6,504,404. Its tax measured by taking one per cent. of this amount 
from interstate business, and which it should have paid in the month of ::'1/o
,·ember, l900, is $65,044.04. After the close of the month of Xovember, 1909, 
·this department made repeated attempts to procure from the company the pay
ment of these arrearages, they admitting the amount of ·gross receipts from 
·both kinds of business as reported by themselves and ascertained through inspec
tion of their books, as stated above, and while they made pJyment of a tax 
measuretl by taking one per cent. of the gross receipts for. each of the years· 
from intra-state business they absolutely refuse to pay any tax measured by 
taking the statutory one per cent. of the gross receipts received from interstate 
business in either of the years 1908 or 1900. 

The company relies upon the Texas case cited above as justifying this action 
on their part, claiming that under that decision the Cole law is contrary to the 
-constitution of the l:nited States in that it attempts to lay a tax of one per cent. 
11po11 the gross receipts of public service corporations received from interstate 
·business. 

As heretofore stated, our contention is that the Cole Law does not impose 
a tax upon the gross receipts themselves, but that it lays a tax upon the right 
-or privilege of the Buckeye Pipe Line Company to continue to be a corporation 
within the State of Ohio, that is upon its franchise to be a corporation within 
the state, and to do its intra-state business here, and that its gross receipts are 
used as a means of measuring the value of that continuous franchise. It is now 
the duty of this department under the statute at once to bring a suit for the 
recovery of this tax, and this suit will, of course, go to the validity of this 
·excise law under the federal constitution. 

These taxes are paid each year in the month of l\"ovember and the amount 
paid last ?-Jovember was greater than any previous year, being about two and 
one-third millions of dollars. If the court sustains the law in the suit to be 
"brought this payment will continue, but if the decision is ad,·erse, the general 
reYenue fund will lose about one and a quarter millions or more, or whatever 
amount would otherwise be realized by use of the receipts from the interstate 
lrnsiness in measuring the tax. 

\\ihile this department is of the opinion that the Cole Law, and the rights 
of the state under it may and should be distinguished from the Texas statute 
and the case above cited construing the same, and that the Cole Law should be 
sustained, yet it would. not be stating the real situation for us to claim that there 
is no doubt as to the correctness of our contention. The many fine distinctions 
drawn by the Supreme Court of the United States through the great number of 
decisions from that court passing upon the question as to what is a regulation 
of interstate commerce as applied to laws enacted in the several states, brings 
·us face to face with the fact that we might take a 

0 

bad risk should we assume 
to assure the general assembly that tht Supreme Court of the United States will 
sustain the Cole Law. \Ve can only say that there seemed to be but one course 
for this department to pursue at this time, and that is while the general assembly 
·is convened in regular session to lay the whole situation before them for legis
lative action while this department proceeds to collect the tax arrearages from 
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this company, if that be possible, an<l to give to the general assembly such ht:lp 
as it may desire from us in framing a system that \vill ,tancl the test of the 
courts and best subsen·e the interest, c,f the state should we hy any chance finally 
fail in sustaining the Cole excise tax law. There could be on plausible excust: 
in honest and fair dealing for the government to continue indefinitely in allow
ing one public service corporation to pay this tax measured by the receipts of its 
business done wholly within Ohin and at the same time recei\·e from other public 
service corporations doing business within the state a tax at the same rate meas
ured by the entire gross re,-eipts of such other companies and received from both 
their intra and interstate business. Then again laying aside all consideration of 
fair dealing between these companie~ and the state it would be wholly imprac
ticable, entirely dangerous and outside of good business principles in conducting 
the business of the go\·ernment to so deal with such a situation. l f this law is 
yalid it is time that we know it and thereby avoid the continued attempt of those 
who pay taxes under it to trade upon its alleged invalidity for ach antages in 
other lines, anrl if the Cole Law is not valid but contravenes the Constitution of 
the "Cnited States it is time that we know it so that we may erect in its stead a 
system under ,, hich the actual neces~ary expenses of the government may be 
collected by authority of valid laws, and without agreeing with or asking those 
who are to pay the tax as to such payment. One of the sovereign powers of 
the state is the right to levy taxes in support of the government for the pro
tection of the citizens and property of the state, and while this sovereign power 
does exist in the state it is nevertheless equally the duty of those who administer 
the business of the .goyernment to refrain from taking one dollar more from tne 
taxpa~·ers than is absolutely necessary to an efficient goYernment economically ad
ministered. It is equally the right of, and it is equally beneficial to both the tax
payers and the government however to know that what the taxpayer is to con
tribute, and the g.overnment to receive, is contrihuted and received under Yalid 
laws standing without any question as to the right of the government to ask 
the contribution or the duty of the taxpayer to make such contribution. 

In view of the situation as outlined above, and in view of the provisions 
of our state constitution requiring that the g-eneral assembly shall pass gener:tl 
laws, taxing by uniform rule all moneys, credits, i1westments in bonds, joint stock 
companies or otherwise and all real and personal property at its true value 111 

money, there would seem to be hut one course open to the government at this 
time, and that course is, at this time while the general assembly is in regular 
session prepared and able for the task to place upon the statute hqoks a system 
of laws, some of which wi]l produce just such rennues as are necessary to the 
efficient and economical conduct of tLe state government and its institutions in
cluding the common schools and the universities, and some of which laws shall 
he strong administrative measures in properly collecting such revenues. 

Throughout the year l!J09 much attention was given and research made 
as to the state of the law under the Ohio and federal constitutions with a view 
to settling, in the opinion of this department, as to what arc the limitations of 
the powers of the general assembly in creating such a system both for the 
production of revenues and administration of the collection thereof; and in 
view of the situation in which we are placed with reference to the Cole excise 
tax law and the large dependence which the state government has heretofore 
placed in that law as a source of revenue, I deem it my duty at this time to 
present to you the conclusions reached as a result of that investigation. 

OuR STATE REl'EXl"E PRonucrxr. LAWS. 

First: 1he situation as to the Cole excise tax law has already heen stated, 
but it may he added that the fore-runner of this law as it now stands, seems to 
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ha,·e been an act for the assessment and taxation of express and telegraph 
-companies, passed May 1, 1862, .j9 0. L. 91. This law required any person or 
persons, joint stock associations or corporation, com·eying to, from or through 
this state, or any part thereof, money, packages, gold, silver, plate, or other 
article, by express, and any person or persons, joint stock association or corpo
ration, engaged in transmitting to, from and through or in this state, tele
graphic messages, to pay annually to the state a certain percentage of its gross 
receipts for the year next preceding the return for assessment, at a rate equal 
to that on property, as a charge for the privilege of exercising its franchise 
and powers within the state. This act was passed on by the Supreme Court in 
Telegraph Co. v. Mayer, 28 0. S. 521, and it was urged against the act that it was 
a regulation or restriction of commerce betwe,en the states, and hence in conflict 
with the Constitution of the Gnited States. Our court, however, sustained the 
law on the ground, it seems, that the tax was not on the gross receipts as prop
erty, but that such gross receipts were simply used as a means whereby the value 
of the franchise to do business in the state should be measured. The gross re
ceipts i1wolved in this case were obtained from both state and interstate business. 

The above mentioned case of Telegraph Company v. Mayer was approved 
and followed in the case of Express Company v. The State, 55 0. S. 69, the 
first paragraph of the syllabus of this latter case reading as follows: 

"The tax authorized by the act of May 14, 1894, 91 0. L. 237, 
is an excise tax imposed for the pri\·ilege of carrying on the express 
business in this state, and said act is a valid law. Telegraph Com
pany v. Mayer, 28 0. S. 521, approved and followed." 

This act thus construed provided in part as follows: 

"It shall be the duty of the auditor of state in the month of 
K ovember annually, to charge and collect from each express company 
doing business in this state, a sum, in the nature of an excise tax to 
be computed by taking two per cent. of the amount fixed by the 
board of appraisers and assessors, as the gross receipts of such com
pany for business clone within the state of Ohio for the year next 
preceding the first day of May, etc. * * *" 

"Providing nothing contained in this act shall exempt or release 
express companies from the assessment and taxation of their tangible 
property in the manner authorized and provided by law." 

The same objections were urged against this law that were urged against 
the law construed in 28 0. S. 521. In 1896 these original acts were amended and 
made to embrace practically all public service corporations then doing business 
in the state of Ohio and the charge was placed at a sum in the nature of an 
excise tax to be computed by taking one-half of one per cent. of the gross receipts 
or earnings as specified in the act of each of the public service corporations 
named therein. This act of 1896 was known as the "Goodale law" and it was 
amended in the year 1902 by extension to other public service. corporations which 
since the last amendment had come into existence and the rate was raised to one 
per cent. This act of 1902 was and still is known as the "Cole Law." In the 
year 1904 the Cole Law was amended and made to cover certain additional pub
lic service corporations which had lately come into existence and were doing busi-
ness in Ohio. No later amendments have been enacted. · 

\\'hile the Cole Law, or rather its predecessors, differing from it only in the 
fact that they did not embrace public service corporations doing business in the 
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state, han: been sustained hy our supreme court in the cases cited ahun:, yd !"!ei
ther the Cole Law nor those of which it is an amendment, ban• en·r been tester! 
in the federal courts..\s herl'toiore state, however, that question is now hdore us 
ancl must he ml't, on the contention that the law violates the iecleral constitution, 
unless the Buckeye Pipe Line Company shall see fit to n:cede from its position. 

Such excise tax as that imposed by the Cole Law may he required to be paid 
by all public sen·ice corporations measured by taxing a certain percentage of 
their gross receipts realized from business originating and ending within the state, 
that is, from intra-state business. - and this is the law in both the state and fed
eral courts, including the Supreme Court of the Cnited States; hence we may rely 
with confidence upon the continued receipt of revenues from such source. If the 
Cole Law is invalid in the respect contended for hy the Buckeye Pipe Line Com
pany, there is also the question as to whether such invalidity would render it 
invalid in its present form as to business clone wholly within Ohio, although- in 
our judgment the law would be upheld hy the Supreme Court of the United 
States in so far as it requires a tax measured by taking one per cent of the gross 
receipts from intra-state business regardless of the question raised as to the same 
tax with reference to interstate business. All questions would be avoided, of 
course, if the law were amended making it expressly apply to business done wholly 
within the state of Ohio. 

THE \\ 
0 

!LLIS LAW. 

Second: The \Yillis Law was passed hy the general assembly on April 11, 
190:!, and provides that each pri,·ate corporation organized under the laws of Ohio 
for profit shall annually pay to the Secretary of State a fee of one-tenth of one 
per cent. upon the authorizer! or issued and outstanding capital stock of said 
corporation, and to be not less than ten dollars in any case, and this law re
quires that each pri,·ate foreign corporation for profit doing business in this state, 
and owning or using a part or all of its capital or plant in this state, and sub
ject to sections 148 to 148c of the Revised Statutes, shall pay to the State of 
Ohio. for the privilege of exercising its franchise in Ohio, annually one-tenth 
of one per cent. upon the f>rof>ortioll of the authori:::ed capital stock of the cor
poration represented by property owned and used and business transacted in Ohio 
and to be not iess than ten dollars in any case. These corporations are not 
public sen·ice corporations and therefore not engaged in transportation of any 
kind, hut are companies engaged in the various commercial and industrial enter
prises of the state. This law during the last year produced in revenue the sum 
of about i-;l,:2110,000, and it has been sustained hy the Supreme Court of Ohio in 
the case of the Southern Gum Co. v. Laylin, (JG 0. S. ;>,R. The revenues from 
this law ha,·e steadily increased from the time of its enactment until the close 
of the last fiscal year, during which last year it reached its highest figure. 

IXSl"R.\XCE P~DIW)l T.\X. 

Third: lJ rnler section 2i,!.; of the late Re\·ised Statutes, each foreign in
surance company cloing business within the state is required to pay to the state 
for the privilege of doing business in Ohio, a tax of two and one-half per cent. 
upon the gross amount of premiums realized by the company from each risk on 
per~ons or property in this state. This money is paid into the general revenue 
fond and amounts to about ~l,1100,()0() per year. In addition to this these com
panies pay a further percentage of one-half of one per cent. upon such premiums 
which go to the support of the State Fire ;,[arshal's office. These laws, or 
5imil;ir onls, ha,·e heen sustained by the courts, and this department has no 
doubt as to their validity. 
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Fourth: Our excise taxes therefore for the use of the general revenue 
fund are made up from the tax of one per cent. measured by the gross re
ceipts of public sen·ice corporations under the Cole Law amounting to two and a 
third million dollars per year, the \Villis law tax amounting to $1,200,000 per year, 
and the insurance premium tax amounting to $1,000,000 per year, making a total ot 
about $4,500,000. 

In the above statement I make no mention of the Aiken Liquor Tax, money 
received from contract labor at the Penitentiary, nor any of the other sources of 
revenue, such as initial incorporation fees received in the office of the Secretary 
of State, etc. The exact amount of these moneys received from these other 
sources for the use of the general revenue fund of the state may be had at 
the office of the .-\uditor of State and the exact amount of the Cole, \\Tillis and 
lnsurance premium taxes may also be obtained from that department. 

Fifth: PossrnLE RD1E1J1Es CoxT1 xcI:s'G Exc1sE TAx. 

In suggesting possible remedies under which excise revenues may be con
tinued through constitutional laws I would not be miderstood as recommending 
the collection of a greater amount of revenue into the state general revenue 
fund than is being now collected, or rather that was being collected before 
the recent falling oft of re\·e1mes under the Aiken Liquor Tax. Our general fund 
for the fiscal year ending Xovember l.j, l!J0!J, lost about $700,000.00 by reason of 
the operation of the local option law, and it has been the general opinion that if 
some plan could be devised whereby that deficiency could be made good the 
state would annually collect general revenues amply sufficient to pay the expenses 
of the state government and the various institutions including for the latter both 
m~intenance and necessary new construction. lf this could be done the .present 
surplus in the state treasury could be maintained. \Vhether, however, these 
revenues shall be increased, if that is possible, is a matter of public policy for 
the general assembly, but I cannot refrain from saying that I see no reason why 
there should be any increase in the amount of revenue collected over the amount 
which was annually coming into the treasury before the losses under the local 
option laws. Practically all governmental experience shows that as rapidly as 
new methods for collecting increased re\·enues have been devised, new plans 
have been laid for the expenditure of such additional revenues, and many of 
such plans for such exµenditures have not been meritorious. This statement is 
not made with particular reference to our state government but is made as the 
truth with reference to all governments under various administrations. The 
crisis we are now in with reference to our state revenues may ha\·e a salutary 
effect and it may not be unfortunate hut rather fortunate for all of us as citizens 
and officials that we a,e now compelled to take an invoice and thereby determine 
whether we are needlessly and unwisely spending money. 

If the Cole Law is not valid, then, in my judgment, under the law, it will be 
some time before we will be able to make up the loss therefrom and the loss 
under the operation of the local option law. This loss will total about $:!,000,000 
annually and this, of course, will render necessary the practicing of economy, 
and of course it will compel the cutting off of expenditures aside from those 
which are absolutely necessary, unless we sec fit to expend the surplus now in 
the treasury for matters which for the time being might be abandoned. Our 
common schools and universities must certainly be maintained, and this is true 
of our various other state institutions and various departments of state through 
which the government is administered. It should not be difficult for the general 
assembly to decide what things for which !arise appropriations have been made 
in the past might he discontinned temporarily or the appropriations therefor be 

https://700,000.00
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at least greatly reduced. \\"hen we shall have passetl this temporary cmbarrass
me11t, if we are ahle to pass it, it may be fouhd perfectly agreeable and wise in 
policy to continue the economy. 

Xow as to what may be done within the constitution in readjusting our 
excise tax laws if the general assemhly shall see tit to do so, let us consider 
some of the decisions, and all this is said because oi the fact that I take it for 
granted that until our difficulty, as outlined above with respect to the Cole excise 
tax law, shall ha,·e been settkd, the general as,emhly will find it absolutely wise 
and necessary to curtail expenditures rather than live up our surplus. 

I am not ahle to assure the general assemhly of the validity of the Cole 
Law for the following reasons: It has been and is supposed by many that this 
law is sust,iined by the case of the State of }Iaine v. Grand Trunk Ry. Co., 1-12 
U. S. ~17, 4;'.i Law Ed. 004. This, however, does not seem tu me to he correct. 
fhe statutes of }laiue on which that case was based created a system of property 
taxation. This is apparent from a reading of those statutes, and it was so stated 
by the court in :·eviewing that case in the opinion rendered in the Texas case 
heretofore cited. The State of Texas in its case rdied upon the· }faine case to 
H1pport the Texas law, ·but the supreme court in deciding the Texas case sairl 
that the Maine case did not apply for the reason that the Maine statute inrnlvetl 
and created a system of property taxation and not a franchise tax. The Suµreme 
Court of the Uniter! States in e,·ery instance in which the question has come 
before it, so far as I have been able to line!, has held that a state may lay a 
property tax upon the property of a person or corporation engaged in inter
state commerce if such property is located within the state, and that such property 
tax is not a regulation of interstate commerce nor a violation of the federal 
constitution. 

Express Co. v. Ohio State Auditor, lu5 U. S. H/4, -11, Law Ed. 

1;t1:1: same case---Re-hearing ltiU U. S. lH.i,:21~; -11 L. Ed. OG-'.i,07G. 
Our Cole Law while it differs from the Texas statute as I believe in an 

essential puticular, yet it is more nearly like the Texas statute than the statutes 
of }laine im·oh·ed in the }laine case. The railroad company in the Texas case 
relied upon the cc1se of Philadelphia Southern }fail Steamship Co. v. Pennsylvania, 
J~:2 U. S. :l!fi, :lo La\\' E. 1:2110. Tile Skamship company case invoh-ed the ,·alidity 
under the federal constitution of a Pennsylvania statute which imposed a tax 
11po11 the gross receipts of public sen·ice corporations doing business within 
that commonwLalth, and the gross receipts of the Steamship Company came from 
lmsiness both intra and interstate. The Texas statute did the same and the court 
in the Texas case held that it was ruled hy the Stt•a1mhip Company case. I II each 
of these cases, the Steamship Co,npany case and the other from Texas, the 
,tatutc invoh-ed hy the ianguagc thereof laid the tax 11po11 the gross receipts direct. 
Our Cole La\\', as hut:tofore state,!, differs from thl'Sc in that it pro,·ides that 
the company shall pay an excise t;ix and uscs the /!Toss receipt, as a measure of 
value of the franchise. The distinction is not broad, it is trw:, hut our Supreme 
Court of the Cnited States is noted for the fine distinction which they dr;;w in 
their d.:cisions, and thi" may be the ,afrty of our situation. Our statute differs 
in other respects from the Texas and Pennsylvania laws hut the difference is 
pot '"' marked as that this d,•partnwnt ran assure thl' gl'ncral assembly that it 
may rely 11pon 1t for contin11ul n·,·emll•.; to th,· same a11111unt ;:s has been col
lected in the past. 

Through i,westil!ation of the whole suhject within th<" la,t year I at one 
time :ippro:iche<I the opinion that the \\"illis Law might he extcndetl to puhlic 
,<"n-it-e corporations at a higher rat~ than the rate prescribe,! f11r pri,·ntc- c, ,r-

1~ .\. (;. 
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porations and that a franchise tax of one per cent. might be laid on the capital 
stock of these companies, that is, say one per cent. upon the subscribed or issued. 
and outstanding capital stock of such companies organized under the laws of 
Ohio, :rnd the same rate of one per cent. upon that proportion of the capital stock 
of such companies (organized under the laws of other states) represented by their 
capital stock or property actually employed in Ohio and their business done wholly 
within the state. \Vhile considering this proposition, however, we learned of the 
ca,e of the \Vestern Union Telegraph Company v. The State of Kansas, thea 
pending in the federal supreme court and which seemed to involve the proposi
tion. 1n this case the State of Kansa, by statute. sought to require the telegraph 
company to pay annually to the state a franchise tax of one-tenth of one per cent. 
npon tl:e authorized capital stock of the company without regard to what pro
portion of that stock might be represented by capital actually employed within 
tre State of Kansas. The case was decided January li, HllO, but we were unable 
to procure the opinion until about the middle of February, and a reading of this 
opinion lays about the same doubt on the proposed extension of the \Villis Law 
mentioned above as exists with reference to the present Cole Law. Two weeks 
since, the case of Southern Ry. Co. v. Greene was decided by the federal supreme 
court and involved a statute of the state of Alabama, which sought to reqmre 
each foreign corporation doing business within the state of Alabama to pay a 
franchise tax to the state in the sum of one-tenth of one per cent. upon that 
portion of the capital stock of such foreign corporation represented by the actual 
amount of capital employed by the company in the state. When I saw the news
paper report of this case, which stated that the supreme court had sustained the 
law, [ felt that the propo:;ecl extension of the \Villis Law would be good, but 
on procuring a copy of the opinion a few clays since I fine] that the supreme court 
reversed the supreme court of Alabama and held the law invalid on the ground 
that the st;ite of Alahama had sought to require this tax from foreign corpora
tions hut did not require it from corporations organized under the laws of Ala
lJama, and doing the same kind of business, under the same circumstances, except 
as to the jurisdiction under which they were organized. The Supreme Court of 
the United States held this to be a violation of the Fourteenth Amendment, which 
guarantees to all citizens within any state the equal protection of the laws of 
that state, but the court did not touch upon the other question. 

The doubt herein before mentioned as to the power of the general assembly 
to extend the provisions of the \\Tillis Law to corporations doing both intra and 
interstate business arises from the fact that in placing a tax upon that proportion 
of the authorized capital stock of the company represented by property located 
-and used wholly within the state would be making use of property, as a measure 
of the tax, which is used in the trans,,ction of both intra and interstate business. 
Take for instance a railway company, the property of which lies wholly within 
Ohio, but which is engaged in both state and interstate business because of or 
through its connections with other lines of railway. This company uses its right 
of way, tracks, depots and all other equipment located wholly within Ohio in 
transacting both intra and interstate business, and while the Willis tax and the 
Cole tax are taxes upon franchises or privileges to do business in the state of 
Ohio and may in a proper way be rquired for the privilege or franchise of doing 
business or carrying on commerce wholly internal to the state of Ohio, I do net.: 
feel warranted in giving an opinion assuring the general assembly that a law, 
requiring the property of the company located wholly within Ohio, but used in 
both intro ond interstate business, to be taken as a means of measuring the value 
of that franchise or privilege, would be within the constitution. Such mea1mre, 
that is such property, is used in the conduct of both kinds of business and the 
question would be as to whether the court would consider the tax a regulation 
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<0f interstate commerce in so far as it should be measured by such property. This 
question was involved in the Alabama case herein above referred to, but the 
,court declared the law invalid on the ground that it applied only to foreign cor
porations, companies incorporated and organized under the laws of Alabama to 

oo the same kind of business not being subject to its terms. The court said that 
thsi was a denial to such foreign corporations of the equal protection of the laws 
-0f that state, and such being the case it, of course, was not necessary to pass 
upon the other question. 

The case of the \\" es tern l:nion Telegraph Company v. The State of Kansas 
does not go to the question because the statute iin-olved in that case required each 
telegraph company wlierever organized to pay a tax of one-tenth of one per cent. 
upon its authorized capital stock no matter where the property representing that 
capital stock should be located. In the opinion of the court in this case it is stated 
se,·eral times that it is not a case in which it was sought to collect a tax measured 
by that proportion of the authorized capital stock represented hy property located 
wholly within the state of Kansas, but nowhere in the opinion did the court say 
that such a law would be valid. Simply the bare statement is made that the 
statute does not present such a case. 

So far, therefore, as the validity of the Cole law in its present form is 
,concerned, my conclusion is that there is nothing to do in our case except to 
await the out-come of our proposed suit which will test that question. In the 
meantime, however, I am clearly of the opinion that the general assembly may 
Teadjust these franchise or excise tax laws, that is the Cole and \Villis law, and 
that they may adopt any one of the following plans: 

(a) They may require each of the public service corporations subject to 
the Cole law to pay an excise tax tc the state, measured by taking some rate 
higher than one per cent. of the gross receipts or earnings of such companies 
realized from intra-state business and excluding interstate business and business 
done for the federal government. 

(b) Or they may reasonably classify these public service corporations and 
-require one class to pay such franchise tax at one rate and another class at a 
different rate, the tax to be measured in each case, of course, through the gross 
recC'ipts received from intrastate business and excluding the receipts from inter
state business and business done for the federal government. This classification 
would be according to kinds or nature of the business. 

( c) Or they may classify these public service corporations, as above stated, 
and may require each member of a class to pay a certain rate on such gross 
receipts or earnings from intrastate business, excluding interstate and federal 
government business up to a certain aggregate of such intrastate gross receipts 
or earnings, and require that a certain other rate he paid upon intrastate gross 
receipts or earnings of such company in excess of the receipts affected by the first 
rate. 

(cl) Or they may require each of the public service corporations named in 
the Cole law, placing them all in one class, to pay a franchise tax measured by 
t,,king a certain percentage of their intrastate gross receipts up to a certain ag
gregate of such intrastate gross receipts, excluding interstate and federal govern
ment business receipts, and requiring such tax from each of such companies at a 
different rate on the excess of such intrastate gross receipts over the first aggre
gate subject to the first rate. 

In my opinion there is no question as to the right of the state under either 
the Ohio or Fedl'ral Constitution to require such companies to pay such tax meas
ured by their intrastate business, exdl'ding therefrom their interstate business and 
'H•siness done for the federal gon-rnment. Tt:e law on this point, as <ll·clare<l hy 
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the Supreme Court of Ohio and the Supreme Court of the United States seems 
clear as will be seen by an examination of the following decisions: 

Southern Gum Co. v. Laylin, 66 0. S. ,Si0. 
Western Union 1 elegraph Co. v. Texas 105 U. S. 460; 26 Law 

Ed., 106-i. 
Postal Telegraph & Cable Co. v. Council City of Charleston, 15:l 

U. S.. 697; 38 Law Ed., 874. 
Covington Bridge Co. v. Kentucky, 154 U. S. 201; 38 Law Ed., 962. 

CLASSIFICATION. 

The right to classify for purposes of taxation is- sustained, and clearly estab
lished, in both our state supreme court and the Federal Supreme Court by the 
following cases: 

Heck V. State, 44 0. S. 5:rn. 
Driggs v. State, 52 0. S. 51. 
State ex rel v. Guilbert, Auditor, 70 0. S. 229. 
State ex rel v. Ferris, 53 0. S. 314. 
Xorthern Pac. R. R. Co. v. Barnes 3 Xorth Dakota, 319. 
Raiiroad Co. v. Iowa 94 U. S. 155. 
Express Co. v. Seibert 142 U. S. 3:19; 35 Law Ed. 1035. 
Bell Gap R. R. Co. v. Penn. 134 U. S. 232; 33 Law Ed. 892. 
Home Ins Co. v. Xew York 134 U. S. 594; 3:3 Law Ed. 1025. 
Kidd v. Alabama ltlH U. S. 7:311; 47 Law Ed. 669. 

All~! JNISTRATll'E LAWS AND THE PROPERTY TAX 

\Ve must procure our revenue through the excise or franchise tax, that is. 
a tax on various sorts of privileges, or through the property tax, one or both, 
under our constitution. At the present time the state Ic,·'ies 1.:l4 mills on each 
dollar of valuation of all the real and personal property of the state as listed 
and assessed for taxation. Of the funds raised from this levy one mill on each 
dollar is paid back to the several counties for the support of the common schools, 
and thirty-four hundredths of a mill on each dollar is used in the support of the 
universities. The expense of state government and its institutions, aside from its. 
universities, is paid entirely from the money realized through the excise or priv
ilege tax heretofore discussed and from. funds deri,·ed from sundry other sources, 
but none of this state expense is borne through the pro1;erty tax. If these ex
cise or privilege taxes fail in whole or in part because of the i1walidity of the 
laws requiring them, or any of them we must then reform these laws within 
the co1Jstitutio11 and if any loss is sustained throogh the reformation we must 
then resort to the property tax to make good such losses in whole or in part 
and if not as to the whole loss then other laws might he passed placing taxes on 
other occupations, business, professions, tr.e rigl.t to inherit, etc., or something 
may be drawn in the way of taxation from each and all of these. The property 
tax must, of course, he retained, at least for local perposes, and aside from the 
question of devising ways and means to a\·oicl a failure of revenues to support 
tl·c state go,·crnment, the qt!estion now upper-most in the minds of our citizens 
with respect to the property tax is the question as to how our property tax laws 
s),all he administered, and if ye are to take any revenues for state expenses from 
the property tax this qt·e>tion is equally important with reference to the ad
ministration of tLe property tax laws under which such revenues for state pur
poses may he taken. It is unnecessary here to go into detail on the never ending 
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contention among the people as to the administration of our property tax laws 
for the simple reason that we are now face to face with a situation under which 
we must go back to the constitution, or more accurately speaking, go to the 
constitution, for this is a trip that, so far as I am informed, has never been made 
in Ohio with respect to the administration of our property tax laws. 

L'nless the Buckeye Pipe Line Company recedes from its position this de
partment, under the law, and for the other reasons heretofore stated, is bound to 
and will bring a suit for the collection of the arrearages of this company under 
the Cole law. It will take sometime to complete this litigation because the case 
will undoubtedly go to the Supreme Court of the L'nited States no matter which side 
should win in the lower courts. Jn the mean time, unless the other public service 
corporations doing interstate business should see fit to continue their payments 
as in the past, or unless the Cole law, or \Villis law, or both, be readjusted and 
rates raised, we must necessarily be short of revenues as heretofore stated, ap
proximately in the sum of $2,000,000. X o increase of revenues can be obtained 
through the property tax on an increased duplicate until the close of the present 
year, an<l in revising our excise laws, taxing privileges, if such revision shall be 
determined upon under one or more of the plans outlined above, the general 
assembly will be bound to keep 111 mind what was said by our supreme court as 
to the constitutional limitations in the case of Southern Gum Co. v. Laylin, 66 
0. S. 578, as follows: 

- "By reason of these limitations a tax on privileges and fran
chises cannot exceed the reasonable value of the privilege or franchise 
origi1zally co11ferred or its co11tin11ed a111111a/ value hereafter. The de
termination of such \'alues rests largely in the general assembly, but 
finally in the courts". 

In other words while there is a large discretion in the general assembly in 
fixing these values and this tax, yet it may not go to the extent of confiscation. 
How much of this shortage of a million and a quarter dollars, or the two mil
lion dollars if you consider the shortage of >\700,000 under the operation of the 
local option law may be made up by an increase in the r:!tes of excise tax on 
intrastate business, I am not able to say, because at this time I am not advised as 
to the relative amounts of intrastate business and interstate business clone by the 
several public service corporations aside from the Buckeye Pipe Linc Company. 
Many of these corporations do not keep a separate account of theEe two classes 
of business, and any administrative tax law which shall be passed should give the 
power to the tax commission to require this information to be given. L'ndcr 
all the circumstances, therefore, I cannot see but that for some little time at 
least we cannot be certain as to what revenues the state government may count 
upon for administration thereof even· with a readjustment of the excise laws. If 
in the end we are not able to make up the loss of two million dollars by increase 
of the rates in some one or more of the ways already Ol!tlined, then the state 
must look to the counties or to all the real and personal property within the 
state for help. The great evil which has long existed under our property tax laws 
is the manner in which,. by common consent and without any particular blame 
being ascribed to any one person or class of persons, these tax laws have been 
administered in all the taxing districts of the state from the school district 
through the township, municipality, county and state. X o plainer rule was ever 
written than the command in the second section of Article Twelve of our con
stitt·tion which provides that, 
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''Laws shaJI be passed, taxing by a uniform rule, aJI moneys, 
credits, investments in bonds, stocks, joint stock companies, or other
wise; and also aJI real an<l personal property according to its true value 
in money", 

excepting the particular matters thereafter definitely named in this section to be 
exempt from all taxation. The laws called for by this language just quoted have 
been passed. and the general assembly now has the opportunity to establish a 
system of administrative laws which will carry out this command of the Con
stitution. If it is carried out every citizen in Ohio will be treated equally under 
the law and in fact. 

If the Cole law is invalid then I repeat, we may be called upon to resort to 
help from the counties or a direct levy upon aJI real and personal property of 
the state to procure money to administer the state government and our various 
institutions. This burden can only be equitably distributed by requiring every 
citizen to do his part as the constitutio1\ commands. The difficulty in the past 
in securing the performance by each of us as citizens of such part is the lack 
of centralized authority directing administration of our taxing laws and pre
venting extravagance in the expenditure of money collected. lt is fortunate that 
at this time there seems to be practical unanimity for the creation of such a cen
tral authority in a state tax commission. If this commission is created they 
should not only be given the power, but it should be made their duty to see that 
the constitution is complied with and they, of course, must be given the instruments 
and guides with and by which they can exercise that power and perform the duty. 
It is well understood that property is more valuable under some circumstances 
of use or condition than under others, and our supreme court has laid down some· 
rules for ascertaining such values in the case of Ohio v. Halliday, 61 0. S. 352, 
as follows: 

"\Vhere the manufacture of an article of tangible personal prop
erty is protected by a patent, and such article when manufactured is 
not put on the market for sale but its ownership retained by the manu
facturer in himself, and the article leased or rented by him to another 
for a valuable consideration, payable to him, it should be taxed as his 
property at 'its-true value in money', although that value is enhanced 
by reason of the patent. Its true value in money for taxation is the 
value that attaches to it in his hands. 

'·Jn ascertaining the true value in money of such property 111 the 
hands of its owner, every fact or circumstance, brought to the attention 
of the person .or officer who is charged with the duty of fixing that 
value, and which in its nature bears on the question, should be con
sidered by him. One of these circumstances is the earnings or rental 
of such article". 

In another case, State v. Jones, ,'il 0. S. 49:2, that court has sustained the 
Nichols Law, so called, which prescribes a method for determining the value 
of certain public service corporations, viz., express, telephone and telegraph com
panies, and that law has been sustained by the Supreme Court of the United 
States in the case of Adams Express Co. v. Ohio State Auditor, 16.5 U. S. 194; 
41 Law Ed. 682. In this case the federal supreme court sustains the method pre
scribed by the Nichols law for ascertaining the true value of the property of these 
th~ee classes of companies as going concerns and says: 

"There is no federal restriction which will prevent property from 
being assessed at the value which it has as used and by reason of its 
use". 
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The court holds that this may be done with an express company, and with 
a telephone company or a telegraph company, although the property and methods 
of operation of the express company are widely different from those of the other 
two companies, and the court further holds that, 

"'\\'here the method of appraisement prescribed by law is pursued, 
and there are no specific charges of fraud, the valuations will not be 
held excessive upon evidence tending only to show that they were so." 

In the opinion of the Supreme Court of the United States on a re-hearing 
of the case of Adams Express Co. v. Ohio State Auditor, reported in 166 U. S. 
185, 41 Law Ed., 965 the court, on page 220 of the official volume, and page 9i7 
of the Lawyer's edition, in demonstrating the reasonableness of the rule quoted 
above that property may be assessed at the value which it has as used, and by 
reason of its use, uses the following language: 

"Now, it is a cardinal rule which should never be broken that 
whatever property is worth for the purposes of income and sale, it is 
also worth for purposes of taxation". 

These rules just quoted from the supreme court of Ohio, and the federal 
supreme court, are rules which may be applied to all classes of property, real 
or personal, which the constitution of Ohio requires to be taxed, and if these 
rules are applied to any class of such property they should be applied to all 
classes. 

If the tax commission, therefore, is to be charged with the duty of en
forcing the constitution and the laws enacted pursuant thereto for taxation of 
the property mentioned in section 2 of Article 12, as quoted above, then that com
mission should be given the power to get the necessary information to enable it 
to intelligently perform that duty. 

The Nichols law is definite and certain in its grant of powers to gather 
information, and it is constitutional, and if it is good for one public service cor
poration it is good for aJ-1 that may be brought within its provisions. In my opin
ion all of such companies named i:i the Cole excise tax law may be brought 
within the principles of the Nichols law, power being given to the commission 
to require information suitable to the respective companies. If this is done 
then all of these companies are treated equally a_nd the same under the law, and 
all the property of each of them may be brought upon the tax duplicate at its 
true value in money. In the case of State v. Halliday, cited above, a similar 
statute and similar rules conferring upon the commission the power to obtain 
information suited to ascertain the true value in money of the property of other 
corporations commonly known as private corporations, may be enacted, and thus 
enable the commission to see that the property of these corporations is brought 
upon the duplicate at its true value in money as part or parts of going concerns. 

It may be questioned whether in arriving at the value of property of a 
going concern or business the taxing authority would have the power to take 
into consideration some particular property owned by the company, but which is 
not really a part of nor used in the conduct of the business of the company whose 
property is being valued or assessed, especially if the property so not a part of 
such business is located outside of the state of Ohio. For instance, suppose that 
a public service corporation, or any other corporation, should, for some reason 
or another, acquire a piece of real estate far removed from its line or plant, and 
which in fact is not at all necessary nor used in any way in connection with, nor 
as a part of, its business as a public service corporation or as a manufacturing 
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or other concern, if a private corporation, it may well _be questioned whether in 
arri\'ing at the true value of the property of any such corporation as a going 
concern it would be legal to take into consideration this outside property. If 
it is a railway company, the property of which is being valued, and such railway 
company should own a piece of real estate far removed from its line or terminus 
but on which there is a valuable sand or gravel pit from which sand or gravel 
is taken from time to time for use in maintaining the property, such piece of 
land would be a part of the going concern; but if the railway company should be 
compelled to take a farm in some otber state "in payment of a debt due the com
pany, and which would not in any wise be used by the company in carrying on 
its regular business, I am inclined to the opinion that the law would not permit 
this farm to be taken into consideration in valuing the property necessary to and 
used in the regular business of the company as a going concern. This question, 
however, is really one for determination in the administration of such laws, and 
the correct answer to it will, of course, be obse~,-ed by the proper authorities in 
making up values. 

The same relative powers and requirements may and should be given to, 
and made part of the duties of the c0mmission with respect to all other tangible 
personal and real property which, under the constitution, should be brought on 
the duplicate so that it may be assessed at its true value as determined by the 
uses, conditions and all the circumstallces under which such property exists. 

A great, if not the greatest difficulty in bringing property upon the duplicate 
1s to secure that property which is in hiding. It should be made the duty of this 
commission, and they should be give~ the power without any question, to bring 
this property from its hiding and place it upon the duplicate at its true value in 
money. The local ·taxing authorities should be subject to the supervision of this 
commission with full power in the commission to compol the performance of the 
duty under the law, and the commission should be subject to the general super
vision and direction of the chief executive of the state. 

No person, firm, association or corporation can honestly complain when the 
same treatment on these, matters is given alike to all persons, firms, associations 
and corporations. 

It, therefore, is within the power of the general assembly to extend the 
Nichols law to each and all public service corporations, extend a similar suitable 
statute to other corporations and property giving the proper taxing authorities 
the right to procure information such as will enable them to determine the true 
value thereof according to the use to which it is put, and all the conditions under 
which it exists, and through other provisions of law give the proper authorities 
the power and place upon them the duty of bringing all personal property out 
of hiding and place it upon the duplicate at its true value in money. 

The object of such 1:tws as those just describer! is not to get more money 
to spend and perhaps to allow a condition of extra,·agance, but it is simply to 
compel ea::h and c,·cry citizen m this state to contribute his honest share toward 
the expense of the state arnl her institutions which protect him and as a com
pensation for this contribution, and to prevent extravagance and waste in the 
expenditures of the citizen's money thus contributed, the rate should he limited 
so that it will be impossible for governmental agents and officers to use money in 
the administration of their offices simply because of the fact that it may be gotten. 

If the Cole excise tax law shall prvve to be unconstitutional then so much 
greater is the reason why the general assembly and the governments, state and 
local, should adopt anti comply with the abo\'e rules in bringing property on to 
the tax duplicate at its true valt!e in money. Tf the law is constitutional, then 
we have only complied with our Ohio State Constitution, have treated each citizen 
as every other citizen is treateri on this matter and have secured a fair and 
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equal distrihution of the tax burden. If the law is not constitutional then we 
have provicted a means through which money may be procured for an efficient 
and economical administration of the local and state governments and the sup
port of their respective institutions. I1, extending these rules to all property 
they must, under the decisions of the supreme court of the Cnited States be 
extende<l to all property alike, ancl under those decisions all property must be 
put on at its true value or at a uniform proportion of the true value in money. 
This has been decided in a number of cases by the supreme court of the United 
States, and while our supreme court holds that a person whose property has 
been placed upon the duplicate at its true value in money cannot complain of such 
action and have such valuation for taxation reduced because the property of other 
persons has been placed upon the duplicate at a value less than its true value in 
money, the supreme court of the United States says that all property must be 
treated alike in this respect. If any attempt should be made to do otherwise 
a person, firm or corporation, who, by reason of his residence or otherwise would 
be able to bring a suit against the taxing officer in a federal court, would be 
able to have his valuation reduced to such proportion of the property's true 
Yalue as is used with respect to other property. 

PL.\NS \\'HJCH .\I.\\ BE Usrn BY THE ST,\TE TO PROCL'RE '.\IoXEY THROL'GH THE 

PROPFRTY TAX. 

Prior to Ul03 the state had been making a direct le\·y upon all the real and 
personal property in the state as listetl and assessed for taxation at the rate of 
2.89 mills on the dollar of such valuation. Through the Cale excise tax law and 
the \\"illis law and the Iusurance Premium tax law passed in l!J02, this state levy 
was reduced in the year 1903 to 1.34 mills on the dollar, being a decrease of 1.;;;; 
mills, ,111(] the state levy, as heretofore stated, stands at 1.:l-1 mills on the dollar, 
and all thP. money realized therefrom goes to support our common schools and 
the universities. 

(a) :\s to revenue measurt'S under the property tax for the support of the 
statt' government if it shall be necessary to resort to the property tax, we, of 
course, may increase the state levy, but l fear this would require a continuation 
-of the state board of equalization, and in my opinion would be a step backward 
in the matter of taxation reform. CertainlY., if a system were devised which would 
surely place all property on at its true value, an equalization board would not 
he absolutely essential, or perhaps the state tax commission might do this work 
of equalizing. 

(b) Another plan open to the general assembly, and which would be vali<l 
under the law would be for the state to determine how much money it would be 
necessarv tc realize for the expense of the state government and state institu
tions from the property tax, and then require each county to pay annually to 
the state its proportion of that amount based upon the population of the county 
and make it the ,luty of the county to levy a tax upon all the real and personal 
property within the count:; to pa,, such proportion. 

( c) Or the stale law might require each county to pay to the state for the 
use of the ~<?neral revenne fund a certain proportion of the money realized 
from the tax assessed and collccte<l on the valuation of public service corpora
tion property withi11 the count~·- This would only be taking revenues from this 
source in Feu of the excise tax should the: Cole law be held unconstitutional, 
assumi,:g that the ~ichols law be e.'l:tended to these public service corporations. 

(,I) Or the statl' law might require each county to pay to the state a certain 
:rer;:enta~e of the revenues realized hy the county by taxation, making the per-
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centage the same, of course, from each county and at whatever rate that woulcl 
be necessary to supply the amount of money which the state would need to call for_ 

CONCLUSION. 

What has heretofore been !'aid has been said upon the methods and manner 
of administering the tax laws and as to pians for producing revenue, and I come 
now to two matters which l purposely leave for the close of this opinion be
cause I believe they are of great importance in carrying out any plan which may 
be adopted. 

First: It is contended by some that if the rate of taxation is limited to 
a low figure, say one per cent., and l believe it should be so limited, this 
limitation alone and of itself will move each and all persons to list for taxation 
all of their property and that by reason thereof all the property which is now 
continually hidden and thereby escaping taxation, will be brought upon the 
duplicate. This may be true of a large class of our citizens, but it will not be 
true of all of them. There is never any need of any fear of a penalty upon 
the part of any person who desires to obey the law. He who seeks to evade 
the law au<l not to obey it, if it is a good law, should not be considered. The 
history of the listing of property for taxation is all to one effect, viz., that there 
have always been individuals, firms and corporations who will not list their 
property if it may be avoided. If there is no penalty there is no way of enforc
ing the law as to these individuals. The only way to remedy this evil is to affix 
a penalty in such terms and under such conditions as that the property owner 
will not dare to take the chance of refusing to place his property upon the dupli
cate. If it is a money penalty, the penalty should be a percentage of the amount 
of property refused to be listed rather than a percentage of the amount of the 
tax. This is the plan followed in \Vest Virginia. and it has increased the du
plicate several hundred per cent. within the last two or three years. The property 
owners' compensation for this, of course, must be a limitation of the rate so 
that his money cannot be squandered or his property confiscated in extravagant 
administration of the government. 

Seco11d: As to the collection of the excise and franchise taxes under the 
Cole Jaw, ·Willis Jaw and Insurance Premium law, I am firmly of the opinion 
that there should be a radical change in the method of collection and placing 
these moneys into the state treasury. Under the plan now in vogue under the 
Jaw, the Secretary of State collects the Willis tax. in his own name and goes to the 
State Auditor with the checks, drafts, etc., to get a pay-in order and then pro
ceeds to the state treasury to pay in the money. The State Auditor collects the 
Cole law tax and goes through the same system. The State Insurance Commis
sioner collects the insurance premium tax and proceeds in like manner. This is 
all wrong. All taxation money should be paid direct into the state treasury 
through the 1 reasurer of State through money itself, or checks, drafts or money 
orders made payable to his order. Certain inspections must now be made by the 
Secretary of State to ascertain whether private corporations, foreign and domes
tic, have made proper returns of the amounts of their subscribed or issued and 
outstanding and authorized capital stock. The State Auditor and board of ap
praisers and assessors must make certain inspections for the purpose of ascer
taining whether the public service corporations are making their correct returns 
to the board of their gross receipts or gross earnings, and the State Insurance 
Superintendent must make certain inspections to see that foreign insurance com
panies are making correct returns of the gross amount of premiums collected 
by them from risks upon persons or property in Ohio. My understanding is 
that it is contemplated, and properly so, that these inspections shall be made by 
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the state tax commission. Xow when these inspections have been completed in· 
any class of these excise or franchise taxes a duplicate should be made by the 
Auditor of State showing the amount of tax charged by the commission against 
the person, firm or corporation under obligation to pay the same. One volume 
or record or duplicate showing this information and the amount of taxes charged 
should be gi,·en to the Treasurer of State and another one just like it should. 
be kept by the Auditor of State. It should then be the duty of the person, firm 
or corporation to pay and the Treasurer to collect within a specified month or 
months the amount of the taxes so charged. During the period fixed for said. 
collection the Treasurer of State should each day report to the Auditor of State· 
the collections for the preceding day so that the Auditor of State may credit 
upon his books and duplicate, as bookkeeper for the state, the amount of money 
thus collected, showing the sources from which it came. At the end of the· 
period thus fixed for the collection the Treasurer of State and Auditor of State· 
should make a final settlement and all taxes then delinquent and remaining un
paid, together with penalties and interest as may be fixed by law should be
charged and itemized against each delinquent respectively and properly 
certified to the department of the Attorney General for collection forthwith. 

If the rate is limited to say one per cent. then there would seem to be no• 
reasonable cause for complaint in placing all property upon the tax duplicate at its 
true value in money, and the tax commission should be given the power, and 
have the duty imposed upon them not only to see that this is done with respect to
real estate and all tangible personal property, but it should be their duty and 
they should have the power to make inspections for the purpose of bringing out 
of hiding the great amount of personal property which continually escapes tax
ation entirely. Real estate and tangible personal property cannot be hidden and 
the owners of these two classes of property must continue to bear the burden of 
taxation unless through the faithful administration of taxing officials and help which 
the owners of real estate and other tangible property can give them, such hidden 
property is brought upon the duplicate. The complaint of the owners of this 
hidden property such as moneys, credits, investments in bonds, stocks, etc., is 
that after the payment of a high rate of taxation nothing is left as a profit on 
such property, and that is true, but if the rate of taxation is reduced to a max
imum of say one per cent. then this objection would be obviated. The only hope· 
the owners of real estate and tangible personal property can have for lessening 
the amount of taxes they pay is to give their aid and encouragement to a plan· 
which will bring this other class of property out of hiding. 

I advocated the above matters discussed in this opinion in so far as they 
relate to listing property for taxation and the limitation of the rate thereon, in 
an address before the State Bar Association in July of last year and I have 
heretofore laid before the members of the general assembly a copy of that address. 
from which further details may be had. 

Respectfully submitted, 
U. G. DEX~fAX, 

Attorney General. 
XoTE. 

\\'ith the above opinion there was also submitted an article by the Attorney 
General discussing the extent of the police power of the state to prevent con
cerns from discriminating in selling prices of a commodity in different parts of 
the same state, which article appears on the next page. 
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