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STATE PUBLIC E~li'LOYES RETIRElVIE);'T SYSTE:\1 - AS
SISTANT CUSTODIAN, l\IEl\JHER OFITO STATE PUilLlC 
SCHOOL El\Jl'LOYES HETIREMENT SYSTEM, Will~:\! 

APPOIN"TED CUSTODJAN-COl\tPULSORY Tl !AT I IE lli~

CO::\lE ~IEl\II~ER OF CUSTODJA:\S' l'E:\'SJO:\' FU.\'D. 

SYLLIBUS: 
If an assistant custodian is a nzenzbcr of the Stale Public li.nzploycs 

1\etircmcnt System, and thereafter is appo·intcd wstodian, it is compul
sory that he become a nzcmhcr of the custodians' pension fund upon his 
acceptance of such appointment as wstodian. 

CoLe ~LIJUS, 0 lllO, April 12, 1938. 

Ohio Stale Public h'mploycs' 1\ctircmcnt System, S08 Ohio State Savings 
Building, Columbus, Ohio. 
GEi\TLE:\1 EX: This ll'ill acknowledge receipt oi your recent commu

nication, which reads as iollo\\'s: 

"There seems to he a C(lnfiict bet\\'een the Custodians' 
] 'ension Law and the Ohio State l'nblic Sehoul Employes' 
Retirement Law in the matter of membership. At present 
a Custodians' Pension System is in operation in the ClcYc
land Public Schools. The membership is composed of the 
custodians. The assistant custodians upon being appointed 
custodians are eligible for membership. Since the School 
Employes'· Retirement Act was passed these assistant cus
todians are eligible for membership in this System by virtue 
of the definition of an employe under Section 7896-64 G. C., 
since they arc not members oi the State Teachers Retirement 
System or any other retirement system established under the 
laws of this state. 

The conflict thereiore arises in that an assistant cus
todian who is a member of the Public School Employes' 
Retirement System upon his appointment as custodian, 
under Section 7883 he '':' ':' ':' shall become a member (of the 
Custodians' Pension System) and pay like assessments, and 
his acceptance of such appointment (as custodian) shall be 
deemed an acceptance of this Act and the rules of the board 
of trustees'. 
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The question therdore arises: If an assistant custodian 
is a member of the Ohio ~tate J 'uhlic School Employes' Re
tirement ~ystem and he is appointed custodian, must he join 
the local custodi:tns' pension system at the time of his ap
pointment?" 
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• \n employe of the State J 'ublic Sehoul Empluyes' l{etirement 
System is de lined in Section 7896-64, General Code, as follows: 

" 'Employe' shall mean any person regularly employed 
in the public schools of the state of Ohio other than members 
of the state teachers' retirement system or any other retire
ment system established under the laws of this state; and 
any employe, not a member uf the state teachers' retirement 
system, or of any other retirement system established under 
the laws of this state, in any school or college or other in
stitution wholly controlled and managed, and wholly or 
partly supported by the state or any subdi,·ision thereof, the 
hoard of trustees or other managing· body of which shall 
accept the requirements and obligations of this act. In all 
cases of doubt the retirement board shall determine whether 
any person is an employe, as defined in this paragraph, and 
its decision shall be finaL" 

Section 789()-87, General Code, reads as follo·ws: 

"The membership of the retirement system shall consist 
of the following: 

(a) All employes in service on the first clay of Septem
ber, nineteen hundred and thirty-seven, except employes who 
haYe filed with their employer a statement in writing 
requesting exemption from membership or employes who 
are excluded by the provisions of this act. 

(b) All employes who became employes or who were 
reappointed as employes after the first day of September, 
nineteen hundred and thirty-se,·en, except employes who are 
excluded by the provisions of this act." 

From the provisions of the ioregoing sections, it is to be ob
served that membership 111 the State Public School Employes' 
Retirement System is compulsory by all public school employes 
unless the public school employe is a member of the State Teachers' 
Retirement System or any other system established under the laws 
of the State of Ohio, or a state public school employe has filed with 
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iliS employer a statement in wntmg requesting exemption irom 
membership, or such an employe is excluded by the prm,isions oi 
this act. 

Section 7896-88, General Code, excludes from membership 111 

the State Public School Employes' Retirement System, members of 
a local district pension system. This section proyides in part: 

"Members of a local district pension system maintained 
under the laws of the State of Ohio from appropriations or 
contributions made wholly or in part by any employer and 
existing· at the time this bill becomes a law are hereby ex
cluded from membership in this retirement system. * * *" 

llowever, the provisions of this section are not applicable 111 the 
case of an assistant custodian. By the express language of Section 
7883, General Code, membership in the Custodians' Pension Fund is 
limited to custodimzs. This section reads as follows: 

"As soon as the board of trustees shall meet and organize 
they shall order and assess each member of such custodians' 
pension fund a sum equal to four (4) per cent of the annual 
salary of each custodian in so far as such annual salary does 
not exceed $2,000.00, which contribution shall be returnable 
to him under the same conditions as are provided for the 
return of contributions to teachers under the state teachers' 
retirement system, as provided in Section 7896-40 of the 
General Code. Said payments shall be made in the manner 
ordered by the board of trustees. Each custodian vvho shall 
thereafter become a member of the custodians' fund, shall be 
assessee\ in like manner as those joining the pension fund 
and each custodian appointed after the establishment of said 
iund, shall become a member and pay like assessments, and 
his acceptance of such appointment shall be deemed an ac
ceptance of this act and of the rules of the board of trustees.'' 

From the foregoing, it must be said that since, by the prm·isions 
of Section 7883, supra, an assistant custodian is not entitled to be
come a member of the custodians' pension fund, he cannot be ex
cluded from membership in the State Public School Employes' 
Retirement System under the provisions of Section 7896-88, supra, 
and therefore, membership in the State Public School Employes' 
]{etirement System is compulsory, unless he has requested exemp
tion as provided for. 
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::\1embership in the State l'ublic· School Employes' Retirement 
System entitles a state public school employe to certain pri,·ilege-; 
and benefits. Upon becoming a member oi the system he enters 
into a contractual relationship whereby he is to contribute iour 
per centum of his earnable compensation, not exceeding- two thou
sand dollars per annum, and thereupon, l>y Yirtue of contributions 
paid by the state, he becomes entitled to certain benefits and rights. 
One benefit he is to receive is "prior service'' credit ior service as 
an employe rendered l>eiore September 1, 1937. 1\y Yirtue of the 
provisions of Section 7896-99, General Code, if such employe is not 
;1 new entrant with less than 1'11·e years oi sen·ice, he may retire 
upon attaining the age of sixty years or he retired by the board 
UlHlll reaching the ag-e oi se,·enty years. L'pon being retired, either 
upon his own application aiter sixty years oi age, or, by action oi 
the hoard, he becomes entitled to a payment oi superannuation allow
ance, computed nut only upon his own accumulated contributions, 
but also the state's contribution ior his benefit, and ,,·hich by the 
pro,·isions of Section 7~9o-100, Ceneral Code, is payable as fo1lows: 

"Upon superannuation retirement, an employe shall be 
granted a retirement allowance consisting of: 

(a) An annuity haYing a resen·e equal to the amount 
oi the employe's accumulated contributions at that time; and 

(b) A pension oi equi,·alent amount; and 
(c) An additional pension, if such employe is a present

employe, equal to one and one-third per centum of his final 
a\·erage salary multiplied by the number of years of sen·ice 
certified in his prior-sen·ice certificate." 

Section 7896-103, General Code, provides ior payment of an 
allowance upon disability computed upon his o\\·n accumulated con
tributions and also upon the state's contribution for his benefit. This 
section reads as follows: 

''Upon disability retirement, a member shall recei,·e a 
retirement allow:mce "·hich shall consist oi: 

(a) an annuity ha\'i1~g a resen·e equal to the amount 
oi the employe's accumulated contributions at the time of 
retirement; and 

(b) a pension equal to an annuit\· as prm·iclecl in (a); 
and 

(c) an additional pension, if such member is a present
employe, which shall be equal to f1ity per centum of the 
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prior-service penswn, as computed in Section ::~r (c) of this 
act." 

I jkewise, Section 7K9(J-l 01, General Code, makes provision for an 
employe to receive the benef-its of a superannuation allowance for 
completing thirty-six years of service computed upon his own 
accumulated contributions and the state's contribution. 

It is important to obsen·e that from the prm·isions of Sections 
7K96-99, 7896-100, 789h-103 and 7896-101, supra, that a State Public 
School Employe's right to share in the benefits of a superannuation 
retirement allowance is dependent upon the state public school 
employe being retired either upon his own application after sixty 
years of age, or, by the hoard at the age of seventy years, or, after 
completion of thirty-six years of sen·ice; that, to share in a dis
ability retirement allowance the state public school employe must 
become disabled. ] n other words, he has no vested right to share 
in what the Stale has cuntributed for his benef·it to meet any pay
ments that he may be entitled to for superannuation allowance, or 
disability allowance, or "prior service" credit .. 

]t is obvious that a state public school employe like any other 
state employe has no vested right to the benefit of retaining his em
ployment. lie serves at the pleasure of the appointing power, unless 
he is within civil service, and then ''during good behavior and 
eff1cient service." 

If a state public school employe loses his employment before 
he is entitled to any of the above benefits of superannuation retire
ment allowance or disability retirement allowance by the provisions 
of Section 7896-105, General Code, he is entitled to receive his 
accumulated contributions and interest thereon. This section reads 
as follows: 

"Where two statutes as irreconcilable the one last 
enacted must prevail, and where there is a conflict between 
a general law ancl a special act the special act will prevail." 

lf the assistant custodian has chosen to accept the appointment, 
he may withdraw his accumulated deductions and, thereupon, by 
l'irtue of Section 7896-99, General Code, his membership in the 
Public School Employes' Retirement System ceases. As stated 
above, it is for him to decide which position will be for his greater 
benefit. Upon acceptance of the appointment of custodian, he 
becomes a member of the custodians' pension fund, and the law does 
not g·ive any consideration to the fact that a hardship will result 
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'o tlie assistant custodian upon his withdr;m·al from membership in 
the State Public School Employes' 1\.ctirement System by reason of 
bein,.; deprived of any and all rights and benefits in such system, 
except the right to ha\·e refunded to him his accumulated contribu
tions, plus interest thereon. This principle of law is well stated 
in the case of The State, ex rei. Nimba ct a!., vs. JJushncll, ct a!., lJoard 
vf Education, ct a!., 95 0. S., 203: 

"'vVhen the meaning of the languag·e employed in a 
statute is cle;tr, the fact that its application works an incon
venience or an:omplishes a result not anticipated or desired 
should he t;tken cognizance of by the legislati,·e body, fur 
such consequence can be avoided only by a change of the law 
itself, which must be made by legislative enactment and nut 
by judicial construction." 

Therefore, in specific answer to vuur question it IS my op111wn 
that, if an assistant custodian is a member of the State L'ublic School 
Employes' Retirement System, and thereafter is appointed custodian 
it is compulsory that he become a member of the custodians' pension 
fund upon his acceptance uf such appointment as custodian. 

2285. 

Hespectfully, 
]-[EJUIEKL' S. Dt:FFY, 

Attorney General. 

t\I'.I'ROVAL-AGREEl\IEiiJT, STATE OF 01110, TIIROU(;I r DI-
1\ECTOR OF HJGHWAYS, WlTII THE DALTJMORE AND 
01110 RAILROAD COMPANY, EUMlNATJON OF GRADE 
CROSSING, S. H. No. 291, MEDINA-NORWALK ROAD AS 
DESIGNATED, MEDINA, MEDINA COUNTY, OHIO. 

CoLu.:11nus, OHio, April 12, 1938. 

liON. JoHN JASTER, JR., Director of Highways, Columbus, Ohio. 
DEAR SIR: You have submitted for my consideration a form of 

agreement by and between the State of Ohio, acting by and through 
John Jaster, Jr., Director of Highways, and the Baltimore and Ohio 
Railroad Company, providing for the elimination of a grade crossing, 


