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COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

IRENE BEDIAKO,

Appellant, : CASE NO. 12CVv014498
VS. : JUDGE HOLBROOK
DIRECTOR, OHIO DEPARTMENT OF JOB
& FAMILY SERVICES, et al.,

Appellees.

DECISION AND ENTRY

AFFIRMING THE ORDER OF THE STATE OF OHIO UNEMPLOYMENT
COMPENSATION REVIEW COMMISSION DATED NOVEMBER 7, 2012

HOLBROOK, JUDGE

This matter comes before this Court upon an agp#alant to R.C. 4141.282(H) from an
October 5, 2012 Decision of the Ohio Unemploymemm@ensation Review Commission
(“Commission”), denying unemployment compensati@ndiits to Appellant Irene Bediako, a
former employee of Appellee Wesley Glen, Inc. (“Boyer”), and an November 7, 2012 Decision
disallowing Appellant’s Bediako’s Request for Revief the October 5, 2012 Decision.

Statement Of The Case

On June 11, 2012, Appellant Bediako filed a claimunemployment benefits for a benefit
year beginning on June 10, 2012. On December 2m\2012, Appellee Director of the Ohio
Department of Job and Family Services (“Directasjued an initial determination finding that
Appellant (claimant) was discharged without jusisea pursuant to R.C. 4141.29(D)(2)(a) due to
the fact that her Employer had not provided sudfitispecifics with regard to its claim that

Appellant Bediako was terminated because she weapis while working an evening/night shift
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in the Alzheimer’s unit of Wesley Glen, Inc. Thadgtor allowed the application with a benefit
year beginning June 10, 2012. On August 24, 208&, Director issued a Redetermination
Determination finding that Appellant Bediako wasdlliarged without just cause in connection with
work, and that the facts did not support a changksa initial determination.

The Employer appealed from the Redetermination die@tion September 10, 2012, and
ODFRJS transferred jurisdiction to the Commissiorspant to R.C. 4141.281.

On February 20, 2012, an appeal from the Redetatiomwas filed by Appellant. On
October 4, 2012, Review Commission Hearing Offis&gphanie Mitchell-Hughes conducted an
evidentiary hearing via telephone. Appellant appgaand testified on her own behalf. Terry
Clayton of Sheakley Uniservice appeared on behflthe Employer and offered the sworn
testimony of Appellant's supervisor, Elizabeth Hwoéin, as well as the employee who had
investigated the claim that Appellant was sleepinghe job, Samantha Banks.

In her October 5, 2012 Decision, the hearing offiroade the following factual findings:

“The Claimant worked overnight. On May 25/26, 20#lanie Smith, the nurse

on duty, discovered claimant asleep in a chaihénden for the Special Care Unit.
Claimant was sleeping so soundly that Ms. Smith toaghysically awaken her.

The Special Care Unit is for individuals with Alzimer’'s. At the end of the shift,

Ms. Smith prepared and submitted a report notifytimgg employer that claimant

was sleeping while on duty. Claimant was subsetijiesuspended pending

further investigation. When questioned during itheestigation, claimant denied

sleeping on the job. The employer asked Ms. Smittecond time if she was
certain that claimant was actually sleeping. MsitB again told the employer

that she was absolutely certain that claimant vgésep when she found her in the
den. Claimant was subsequently discharged.”

See October 5, 2012 Decision, p. 3-4 of 6. The Heap@fficer also found that the evidence
presented at the evidentiary hearing and in therdec
[E]stablishes that claimant was sleeping whiledoty. She was not caring for

patients and performing her other related job duti€laimant signed a statement
acknowledging receipt of the handbook that conthitiee policy that prohibits
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sleeping on the job. She testified that she umoedsthe policy and the

consequences of violating it. Under the evidenesgnted in the matter, the

Hearing Office finds that claimant’s actions cong# fault sufficient to justify

her discharge. Therefore, Wesley Glen, Inc. digggdhclaimant for just cause in

connection with work.
Id. p. 4 of 6.

In her October 5, 2012 Decision, the Hearing Offiaeversed the Director’s
Redetermination and held that the Employer hadhdiged Appellant Bediako for just cause in
connection with work.

On October 19, 2012, Appellant Bediako filed a Resfjufor Review of the Hearing
Officer's Decision. Thereafter, the Commissioniddrmppellant’s request and issued a Decision
concluding that upon a review of the entire rec&gdpellant's Request for Review should be

disallowed. See November 7, 2012 Decision.

Standard of Review

When reviewing a decision of the Unemployment Camspéion Review Commission,
this Court must affirm the commission’s decisioriegs it concludes, upon review of the record,
that the decision is unlawful, unreasonable orrajahe manifest weight of the evidencgee
R.C. 4141.282(H); see al§a@angas, Plakas & Mannos v. Ohio Bur. Emp. Serv., 73 Ohio St.3d
694, 696, 1995-0Ohio-206 andvine v. Unemp. Comp. Bd. of Rev., 19 Ohio St.3d 15, 18 (1985).
Under this strict standard, the Court is not peteditto make factual findings or determine the
credibility of witnesses, as factual questions rensolely within the commission’s province.
Williams v. Ohio Dept. of Job & Family Servs,, 129 Ohio St.3d 332, 2011-Ohio-2897, | 20;
Tzangas, 73 Ohio St.3d at 696. Nor may the Court rewttiie Commission’s decision merely
because it could or would interpret the evidendéerdintly. Kilgore v. Board of Review, 2 Ohio

App.2d 69 (1965). The parties are not entitled taal de novo. Id.
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Instead, it is the duty of this Court to determimeether the decision is supported by the
evidence in the recordTzangas at 696;Irvine at 18. “If some competent, credible evidence
supports the commission’s decision, then the cowst affirm the decision.”"Moore v. Ohio
Unemp. Comp. Rev. Comm., 2012-Ohio-1424, § 20. A court cannot reversedbmmission’s
decision merely because reasonable minds mighthre#terent conclusions based on the
evidence in the recordd; Tzangas at 697;Irvineat 18. Moreover, when evaluating whether the
decision is supported by the evidence, “[e]Jversos@ble presumption must be made in favor of
the [decision] and the findings of facts [of themsuission].” Karches v. Cincinnati, 38 Ohio
St.3d 12, 19 (1988).

In the facts before the Court, the record suppbesfinding that Appellant Bediako was
sleeping while on duty with her Employer and shes wanied benefits on the grounds that she
was discharged for just cause in connection withkwo

Law and Analysis

R.C. 4141.281(C)(5) provides:

The commission shall consider a request for re\agwan interested party,

including the reasons for the request. The comiorismay adopt rules

prescribing the methods for requesting a revid\le commission may

allow or disallow therequest for review. The disallowance of a request

for review constitutes a final decision by the coission. (Emphasis added).

Although R.C. 4141.281(C)(5) mandates that the @@sion shall consider a request for
review, it clearly states that it is within the Caomssion’s discretion to allow or disallow the
request for review. Upon a review of the recotds iclear that the Commission complied with
R.C. 4141.281(C)(5). Inits April 25, 2012 Decisidghe Commission states, in pertinent part:

“. .. The appellant shown above filed a RequesRieview to the Review Commission, pursuant

to the provisions of Section 4141.281(C)(3), Rewi€®de of Ohio, from the Hearing Officer’s
decision.
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Upon consideration thereof, and upon a review eféhtire record, the Commission concludes
that the Request for Review should be disallowed.

* * * *
The Request for Review is hereby disallowed.”
See November 7, 2012 Decision p. 4 of 5.

Accordingly, the Commission was well within itsdietion to disallow further review of
the Appellant’s case.

It must also be noted that while Appellant Bedialkgued throughout the administrative
appeal process, including at the October 4, 20ideatiary hearing, that her Employer failed to
present any videotape, recordings or pictures ofskeeping at work, Appellant is mistaken in
her belief that it was the Employer’s obligationpiduce such evidence to further bolster and
“prove” the sworn testimony of its withesses anteotevidence. Rather, under Ohio law,
Appellant Bediako has the burden of proving tha shentitled to employment compensation
benefits. See Vickersv. Ohio Sate Bur. of Emp. Serv. (Apr. 22, 1999), 10th Dist. No. 98AP-656,
1999 Ohio App. LEXIS 1794. The record demonstrales the Appellant chose to represent
herself throughout the appeal process, includinghat hearing stage of this administrative
proceeding. Ohio law is clear thato se litigants are to be held to the same standardnas a
attorney. With respect to procedural rulpsy se litigants are held to the same standards as a
practicing attorney.Copeland v. Rosario (Jan. 28, 1998)9" Dist. No. 18452 at 6, 1998 Ohio
App. LEXIS 260 at *7. They are not accorded gredtghts and must accept the results of their
mistakes and errorsKilroy v. B.H. Lakeshore, 111 Ohio App.3d 357, 363 (199@)arris v.
Hous. Appeals Bd., 9" Dist. No. 20499, 2003-Ohio-724, p. 1Thepro se litigant is to be treated
the same as one trained in the law as far as thereenent to follow procedural law and adhere

to court rulesKessler v. Kessler, 2010-Ohio-2369, § 8 (10th DistNeyersv. First Natl. Bank, 3
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Ohio App.3d 209, 210 (1st Dist.198Erie Ins. Co. v. Bell, 2002-Ohio-6139 (4th Dist.). If the
court (or administrative agency) treatgra se litigant differently, the court or agency begims t
depart from its duty of impartiality and prejudicée handling of the case as it relates to other
litigants represented by counselustice v. Lutheran Social Services, Franklin Cty. No. 92AP-
1153, unreported, 1993 Ohio App. LEXIS 2029 at i®th Dist.). As a result, this Court
overrules Appellant Bediako’s arguments.

Instead, the Court focuses on the key issue of lvelnéhere is some competent, credible
evidence that supports the Commission’s Decisi@t &ppellant Bediako was discharged for
just cause in connection with work.

R.C. 4141.29(D)(2)(a) provides in pertinent padttho individual may serve a waiting
person or be paid benefits if the Director findgh$ individual . . . has been discharged for just
case in connection with the individual's work.” ust cause” has been defined as “that which, to
an ordinary intelligent person, is a justifiableagen for doing or not doing a particular act.”
Irvine, 19 Ohio St.3d at 17, quotirigeyton v. Sun T.V., 44 Ohio App.2d 10, 12 (1975). Each
case must be considered on upon its particulartsnéd.

Under Ohio law, an employee is considered to hmeen discharged for just cause when
“the employee, by his actions, demonstrated anasargable disregard for his employer’s best
interests.” Kiikka v. Ohio Bur. of Empl. Servs,, 21 Ohio App.3d 168, 169 (1985). The
employee’s conduct need not rise to the level cfcomduct, but there must be a showing of
some fault by the employe&sdllersv. Bd. of Review, 1 Ohio App.3d 161 (1981).

In this case, Appellant Bediako’s denial that slas sleeping at work is unsupported and
was not found to be credible by the Hearing Officé/hile Appellant Bediako may believe that

her denial that she was sleeping is more convinoingredible that the other evidence in the
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record, this Court cannot reweigh the evidence. Chenmission resolved the factual disputes
regarding whether Appellant Bediako was sleepingdaty, whether she was not caring for
patients and whether or not she was performingotieer related job duties; this Court cannot
change that determinatiortee Moore at  24;Kilgore v. Bd. of Rev., Bur. of Unemp. Comp., 2
Ohio App.2d 69, 72, 206 N.E.2d 428(Bist.1965) (a reviewing court may neither substitizs
judgment for that of the commission on questionsfauft nor reassess the credibility of
witnesses).

Instead, the Court finds that record contains cdemecredible evidence supporting the
Commission’s finding that Appellant Bediako wasegli|mg while on duty. It also supports the
finding that she was not caring for patients andfgpeming her other related job duties.
Appellant Bediako signed a statement acknowledgeugipt of the employee handbook that
contained the policy that prohibits sleeping on jitle She testified that she understood the
policy and the consequences of violating it. Thesa on duty, who was not an employee of the
Employer, provided a written statement to the Empgiahat she had to physically shake Ms.
Bediako when she found her sleeping on the jobe Chmmission Hearing Officer found this
testimony and evidence to be credible. Thus, tbeni@ission properly held that Appellant
Bediako’s actions constituted sufficient fault tstify her discharge.

Appellant Bediako’s actions separate her from thetgetions afforded by the
Unemployment Compensation Acflzangas, supra. This Court finds that the Commission’s
Decision that Appellant Bediako was discharged &y Bmployer with just cause in connection
with work is supported by reliable, credible eviden Accordingly, this Court concludes that the
October 5, 2012 and November 7, 2012 Decisione@flommission are lawful, reasonable and

are not against the manifest weight of the evidence
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DECISION
Accordingly, this Court herebpAFFIRMS the October 5, 2012 and November 7, 2012
Decisions of the Unemployment Compensation Reviesm@ission.
Rule 58(B) of the Ohio Rules of Civil Procedure\pdes the following:

(B) Notice of filing. When the court signs a judgment, the court shall
endorse thereon a direction to the clerk to sepomall parties not
in default for failure to appear notice of the jotgnt and its date
of entry upon the journal. Within three days oftezimg the
judgment on the journal, the clerk shall serve fagties in a
manner prescribed by Civ. R. 5(B) and note theiserin the
appearance docket. Upon serving the notice anatiantof the
service in the appearance docket, the service nsplate. The
failure of the clerk to serve notice does not dftbe validity of the
judgment or the running of the time for appeal @t provided
in App. R. 4(A).

THE COURT FINDS THAT THERE ISNO JUST REASON FOR DELAY. THIS

IS A FINAL APPEALABLE ORDER. Pursuant to Civil Rule 58, the Clerk of Courah

serve upon all parties notice of this judgment iésdate of entry.

IT ISSO ORDERED.

Copies To:

Irene Bediako

3220 Greenbrook Ct.
Columbus, OH 43224-6801
Pro Se Appellant

David Lefton, Esq.

Senior Assistant Attorney General
Health and Human Services Section
30 E. Broad Street, 26-loor
Columbus, Ohio 43215-3428
Counsel for Appellee

Director, Ohio Department of Job and Family Sersice
Wesley Glen, Inc.

5155 N. High Street

Columbus, OH 43214-1525
Appellee
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Unemployment Compensation Review Commission
4300 East 8 Avenue, Suite 4318

Columbus, Ohio 43219

Appellee
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Franklin County Court of Common Pleas

Date: 08-15-2013

CaseTitle: IRENE A BEDIAKO -VS- OHIO STATE DEPARTMENT JOB
FAMILY SERVICE ETAL

Case Number: 12CV 014498

Type: ENTRY

It Is So Ordered.

/s/ Judge Michael J. Holbrook

Electronically signed on 2013-Aug-15 page 10 of 10
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