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ATTORNEY GENERAL 
_ CLE AD'd!f1· ... IN THE COURT OF ... ___ _ 

CUYAHOGA COUNTY, OHIO • 

STATE OF OHIO, ex rel., 
LEE FISHER 

CASE NO. 249430 

ATTORNEY GENERAL OF OHIO, JUDGE RALPH A. McALLISTER 

Plaintiff, 

vs. 

WEST llTH STREET 
PARTNERSHIP, et al., 

Defendants. 

CONSENT ORDER 

The Complaint in the above-captioned matter having·been filed herein, 

and the Plaintiff,· State of Ohio, by its Attorney General; Lee Fisher, and 

Defendants, West 11th Street Partnership, West 5th Street Corp. and Daniel 

Bradbwy, having consented to the entry of this Order, 

NOW THEREFORE, without trial of any issue of fact or law, and upon 

·consent of the parties hereto, it is hereby ORDERED, ADJUDGED AND 

DECREED as follows: 

I. DEFINITIONS 

1. For the purposes of this Consent Order, the following terms shall 

have the following definitions: 
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a. "Facility" shall mean the constiuctlon and demolition 

landfill owned and operated by West 11th Street 
Partnership, located on the comer of Spring and 
Jennings Roads, Cleveland Ohio. 

b. "Defendants" shall mean Defendants West 11th Street 
Partnership and Defendant West 5th Street 
Corporation and shall exclud~ Defendant Bradbwy in 
his personal capacity. · · 

c. "Defendant Bradbury" shall mean Defendant Daniel R. 
Bradbury in his personal capacity. 

II. JURISDICTION AND VENUE 

2. The Court has jurisdiction over the parties and the subject matter 

of this case. The Complaint states a claim upon which relief can be granted 

against Defendants under Chapters 6111, 3704 and 3767 of t;he Ohio Revised 

Code, and venue is proper in this Court. 

m. PARTIES 

3. The provisions of this Consent Order shall apply and be binding 

upon the Defendants to this action, their agents, officers, ~ployees, assigns, 

successors in interest and any person acting in concert or p~vity with any of 

them, and ~wners and operators of the facility now and hereafter. The 

Defendants shall provide a copy of this Consent Order to each contractor it 

employs to perform work itemized herein, and each general contractor shall 

provi_de a copy of this Consent Order to each of its sub· contractors for ~uc;h 

work. The Defendants shall provide the Ohio EPA and the City of Cleveland 

with at least sixty days written notice before transferring or leasing the 

property on whi_ch the facility· is located. 

4. The following provisions of this Consent Order shall apply and be 
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binding upon r;>efendant Bradbury: Paragraphs 5, 6, 7, 10, 11, 12, 13, 14, 15, 

16, 17, 18, 19, 20, 21, 22, 23, and 24: 

IV. SATISFACTION OF LAWSUIT 

5. The Defendants and Defendant Bradbury own and operate the 

facility. The State's complaint alleges that the Defendants and Defendant 

Bradbury have discharged pollutants to waters of the State, in violation, of R.C. 

Chapter 6111, and have operated the facility as a nuisance in violation of R.C. 

Chapter 3704 and 3767. Except as set forth in paragraphs 6 and 7 below, 

compliance with the terms of this Consent Order shall constitute full 

satisfaction of any civil liability by Defendants and Defendant Bradbury for all 

claims under such laws alleged in the Complaint. Nothing in· this Order shall 

_be construed to limit the authority of the State of Ohio to seek relief for 

violations not alleged in the Complaint, including violations which occur after 

( () the filing of the Complaint. This Consent Order supersedes the Agreed . 

Preliminary Injunction entered into by the parties and signed by the court on 

March 25, 1993. 

6. Nothing in this Consent Decree shall limit the authority of the 

State to seek relief for claims or conditions not alleged in the Complaint, or to 

. seek relief for claims or conditions alleged in the Complaint which occur or 

exist after the entry of this Consent Decree. The State hereby specifically 

reserves the right to take action against any person, including but not limited 

to the Defendants and Defendant Bradbury, pursuant to the C~i;nprehensive 

Environmental Response Compensation and Liability Act, as amended, 42 

U.S.C. §9601 et seq., and/or R.C. 3734.20 through 3734.27, for any removal, 
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remedial or corrective actions. 

7. Nothing in this Consent Order shall be constn.ied as a release of 

any personal liability. Defendant Bradbury may have for violations which occur 

after this order is entered, even if those violations arise from conduct or 

conditions which occurred prior to the entry of this order. 

V • INJUNCTIVE RELIEF 

8. Defendants are hereby permanently enjoined from violating R.C. 

6111.04 by discharging any pollutant to waters of the state wit...'lout first 

receiving a discharge permit from the State of Ohio. Defendants are 

permanently enjoined from violating R.C. 3704.05, R.C. 3.767.13 or O.A.C. 

3745-15-07 by causing, permitting or maintaining a nuisance at the facility. 

9. Defendants are hereby permanently enjoined to properly operate 

and m~lntain its wastewater treatment plant and any associated equipment. 

and stn.ictures at the facility, not withstanding any closµre of the facility. 

Defendants are hereby enjoined to comply with any indirect discharge permit 

issued to the.defendants by the Northeast Regional Sewer District. 

10. Defendants and Defendant Bradbury shall submit a plan for 

explosive gas monitoring and extraction by September 30, 1994 or within thirty 

days_ after the landfill stops accepting waste. whichever occurs firs~. The plim _ 

shall be designed to prevent the migration of any explosive gases off-site. 

Ii ... Defendants and Defendant Bradbury are erijoined to install and 

operate the explosive gas monitoring system as approved by Ohio EPA. 

12. Defendants and Defendant Bradbury are enjoined to respond to 
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any not;fces of deficiency .or comment letters from the Ohio EPA Within 14 days 

of receiving the letter or notice. The response shall fully address all of the 

State's comments. 

13. Defendants and Defendant Bradbwy are hereby ordered to comply 

with the closure plan as ratified by Ohio EPA, including any terms and 

conditions included in Ohio EPA's ratification. 

VI. FINANCIAL ASSURANCE 

14. Within sixty days after the entry of this decree, Defendants and 

Defendant Bradbwy shall provide financial assurance for the post-closure care 

of the facility. Defendants and Defendant Bradbwy shall provide financial 

assurance by either: 

(a) Establishing a trust fund in the amount of $100,000 
(one hundred thousand dollars). Defendants and 
Defendant Bradbwy shall be the grantor of the .:trust, 
the beneficiary of the trust shall be the State of Ohio, 
and the trustee shall be an entity which has the 
authority to act as a trustee and whose .trust 
operations are regulated and ~ed by a federal or 
state agency. The terms of the trust shall provide that 
Oefendants and Defendant Bradbury may make 
requests for reimbursement from the trust for any 
"approved post closure costs", as that term is defined 
below, incurred by Defendants and Defendant 
Bradbury; provided however, that Defendants and 
Defendant Bradbury shall ensure that as of the 
beginning of every calendar year (i.e., January 1) ·for 
every year beginning in 1995 and continuing through 
2025, the trust shall have a minimum value of 

.· $100,000 (one hundred thousand dollars.) 
Reimbursements from the trust fund must be approved 
in writing by the Ohio EPA 

or: 
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(b) Obtaining an irrevocable standby letter. of credit from 
an institution authorized to issue letters of credit and 
whose letter of credit operations are regulated and 
examined by a federal or state agency. The letter of 
credit shall be for a minimum amount of $100,000 
(one hundred thousand dollars). The letter of credit 
shall be irrevocable and issued for a perlod of at least 
one year. The letter of credrt shall provide that the 
expiration date will be automatically extended unless, 
at least one hundred twenty days prior to the 
expiration date, the ·issuing institution notifies both 
the defendants and the Director of Ohio EPA, by 
certified mail, of a decision not to extend the 
expiration date. If the issuing institution makes such 
a decision, Defendants and Defendant Bradbury shall 
obtain another letter of credit that meets . the 
requirements of this rule, or . comply with 
subparagraph (a) of this paragraph. 

15. Nothing in this decree shall be construed as to limit Defendants 

and Defendant Bradbwy's obligations pursuant to section N of this decree. 

) 16. Except as specifically provided herein, Defendants and Defendant . 
Bradbury shall maintain financial assurance in the amounts described above 

for a minimum of thirty years. Subject to the following limitations, the 

Defendants and/or Defendant Bradbm:y may apply to the Ohio EPA for a 

change in the requirements of this decree as follows: first, the Defendants may 

apply for permission to either stop treating the leachate being generated from 

the lanafill and/ or to stop extracting explosive gasses from the landfill; second, -

Defendants and/or Defendant Bradbury may apply for a reduction and/or 

elimination of the requirement for financial assurance described above. 

Applications for a change in treatment requirements may be made pursuant to 

paragraph 1 7, and applications for a change in financial assurance may be 
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made pursuant to paragraph 18. Notwithstanding paragraphs 17 and 18, 

Defendants and Defendant Bradbwy shall provide financial assurance as 

descrlbed above fo~ a minhnum period of five (5) years· subsequent to the filing 

and entry of this consent order. No two applications for change in the consent 

order pursuant to this section may. be submitted within three years of each 

other. 

17. Defendants and/or Defendant Bradbury may apply to the Ohio 

EPA for permission to stop treating their leachate if they are able to 

demonstrate that the leachate from the landfill can be legally discharged 

without treatment. Defendants and/ or Defendant Bradbury may apply to the 

Ohio EPA for pennission to stop extracting explosive gasses from the landfill if 

they-ean demonstrate that the landfill is not generating any explosive gasses. 

If the Ohio EPA approves the application to stop operating· either system, they 

(. -) shall notify the Defendants and the parties may proceed in accordance with · 

paragraph 19. If the Ohio EPA disapproves the application: the parties may 

proceed in accordance with paragraph 20. Defendants and/or Defendant 

Bradbury shctll send a copy of the application to the City of Cleveland. 

18. If Defendants and/or Defendant Bradbury demonstrate pursuant 

to paragraph 17 that either the leachate treatment system and/or the explosive 

gas extraction system are no longer necessary, they may also apply for a 

reduction or elimination in the amount of the financial assurance required. If 

either system must continue to operate, then only a reduction in the amount 

of financial assurance may be requested. Any application for a reduction in 

the amount of financial assurance must include adequate documentation of 
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the annual cost of operating and maintaining the leachate collection system or 

the explosive gas extraction system. The amount of the appropriate financial 

assurance is at 'least twice the annual operation and maintenance costs for 

whichever system will continue to be operated. Defendants and/or Defendant 

Bradbury shall send a copy of the application to the Cit:j o( Cleveland. 

19. Upon Ohio EPA's approval of the application for a change in the 

financial assurance requirements, the parties may submit a joint entry to the 

Court setting forth the revised requirements of this Order. 

20. Upon Ohio EPA's denial of the application for a change in 

financial assurance, it shall so notify Defendants and/or Defendant Bradbury 

in writing. Within thirty days of receiving the notice from Ohio EPA denying 

the application for a change, Defendants and/or Defendant Bradbury may 

submit their dispute with Ohio EPA's denial to this Court for resolution. This 

( , ) Court shall uphold the Ohio EPA's decision unless it finds that the Ohio EPA's 

decision is arbitrary and capricious. 

21. If Defendants and Defendant Bradbury elect to "establish a trust 

fund in orde1"to comply with this section, Defendants and Defendant Bradbury 

may apply for reimbursements for "approved post-closure costs'" by submitting 

. a detailed bill to the Ohio EPA for approval. "Approved post-closure costs'" are 

hereby defined as the costs of operating and maintaining the wastewater 

treatment plant at the facility; operating and maintaining the explosive gas 

monitoring and extraction system at the facility; maintaining the cap at the 

facility; and associated costs thereto. The Ohio EPA may refuse to reimburse 

expenses which are not approved post-closure costs, and may also refuse to 
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reimburse expenses if Defendants or Defendant Bradbury fail to fully fund the 

trust as required by paragraph lO(a). 

22. Defendants and Defendant Bradbury shall demonstrate compliance 

with this section by submitting to the Ohio EPA signed, executed instruments 

within sixty days after the entry of this decree, and, if a trust fund is ~tilized, 

by sending documentation that the trust fund has been fully funded. The 

instruments shall be modeled after those in O.A.C. 3745-27-17. A copy shall 

be sent to the City of Cleveland. 

VII. SUBMI'ITAL OF DOCUMENTS 

23. Defendants and Defendant Bradbwy shall submit all documents .. . .-, 

required by this consent order to: 

VI to: 

Dennis Lee 
Division of Surface Water 
Ohio EPA 
NoJ,iheast District Office 
2110 East Aurora Road 
1\vinsburg, Ohio 44087 

Defendants shall submit the financial instruments required by Section 

Fanny Haritos 
DSIWM 
Ohio EPA 
1800 Watermark Drive 
Columbus, Ohio 43215 

Defendants shall send documents required to be submitted to the City of 

Cleveland to: 

Commissioner of Environment 
Cleveland Department of Public Health 
1925 St. Clair 
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Cleveland Ohio, 4115 

VIII. CIVIL PENALTI 

24. Defendants and Defendant Bradbwy_shall p~y tq the State of Ohio 

a civil p~nalty _of fifteen thousand ·dollf)Is ($16,000.00). The penalty shall be 

_paid by delivering to Plaintiff Attorney General, care of Matt. Sawidcre, 

Administrative Assistant, or his succeE.sor, 25th Floor, 30 E.· Broad Street, 

Colq.Dibus, Ohio, a certified check for that amount, paya~le to the order of 

."Tr$3urer, State of Ohio" within forty-five (45) days from the date of entry of 

this Consent Order. The penalty shall be paid accor~ to RC. 611 Loe. 

IX. STIPULATED PENALTIES 

.25. In the event that the Defendants fall to meet the requirements of 

parij.graphs 9, 10, 11, 12, 13, 14, or 16 of this Consent Order, the Defendants 

shell, immediately and automatically, be liable for and shall pay a stlpulsted 

pen~ty accorcIJng to the following payment schedule. For each day of failure to 

meet a requirement, up to thirty. (30) daya - Three Hundred and F.lfty Dollars 

($350.00) per day for each i:equiretnent not met. For each day of failure to meet 

a requirement, from thirty-one (31) to sb..iy df.ys (60) - Eight Hundred ($800.00) 

per day for each requirement not met. For eacl?- day of failure to meet a 

requireme..'lt, from sixty-one (61) to ninety (90) days • Two Thou.send ($2000.00) 

per day for each requirement not met. For each day of failure to meet a 

reqµ.trem.ent, over nlnety days (90) days - "fhree Thousand ($3.000.00) per day 
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for each requirement not met. 

26. Any payment required to be made under the provisions of the 

preceding paragraph of this Order shall be made by delivering to Plaintiffs 

counsel a certified check or checks for the appropriate amounts, within forty

five (45) days from the date of the failure to meet the requirement of the 

Consent Order, made payable to "Treasurer, State of Ohio". 

X. RETENTION OF JURISDICTION 

27. The Court will retain jurisdiction of this action for the purpose of 

making any order or decree which it deems appropriate to cany out this 

Consent Order. 

(~ ) XI • COSTS 
. 

28. Defendants are hereby ordered to pay the costs of this action. · 

JUD~~ 
COURT OF COMMON PLEAS 
CUYAHOGA COUNTY, OHIO 
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APPROVED: 

LEE FISHER 
ATTORNEY GENERAL OF omo 

SAN E. ASHBROOK (0039483) 
E M. WEAVER (0039697) 

JOAN R. KOOISTRA (0055226) 
Assistant Attorneys General . 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43266-0410 
(614) 466-2766 
Attorneys for the State of Ohio 

(.,J a~ 
MICHAEL T. GAVIN 
ELI MANOS 
55 Public Square 
Suite 2150 
Cleveland, OHi.o 44113-1994 
Attorneys for the Defendants 

- . ;_ - - -
voom 7 2 s frGo s s L} 

: ~: ; _ .. -- ~ -

12 



< • 

• .. •- .-·.·-.:-·• ...•. ·.,•I· 

APR 121994 

~-~-
/</ffettC:.·O 

. .. - ..... ·- - -·- ·-·-----· . 

.. , . , 

vo11ro ~j 2. 8, ,[r~ciO. s s s 
.•'"' - . - ~ 


