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Before BALDOCK and HOLLOWAY, ~~rcuit Judges, ~nd O'CONNOR, 
Discr~cc Judge.*· 

• 
BALDOCK, Circuit Judge. 

This case examines the relationship between the Resource 

Conservation and Recovery Act of 1976 ("RCRA"), Pub. L. No. 

94-580, 90 Stat. 2795, as amended by the Hazardous and Solid Waste 

Amendments of 1984 ("HSWA"), Pub. L. No. 98-616, 98 Stat. 3221 

(codified as amended at 42 U.S.C. §§ 6901-6981 (West 1983 & Su~p. 

1992)), and the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980 ("CERCLA"), Pub. L. No. 

96-510, 94 Stat. 2767, as amended by the Super=und Amendments and 

.Reauthorization Act of 1986 ("SARA"), Pub. L. No. 99-499, 100 

Stat. 1613 (codified as amended at 42 U.S.C. §§ 9601-9675 (West 
.··· ":"' .. ·•. >. ,:·· .-· ~. -~9e~ & sup:P.::·19_92j·: ~a.::~~-·~ ~~:~~c..·. §.:. ~=~o~· ·-$~~s·t::. supp!:'.~99~) > ·.:·~· :A.t · ·· .. 

. ··. ..... ... . . ·. · .... • 

·: . · .... ·. ~~~~~. ··.i~ :·¥h~th~r -~· s~a:t·~·.'·~h¥~1("i1as:~;be~,~ a~~o-i-i~-~~- by..:;:the ·:·: ·~'·. :.- ·: ··::·_: : ... 
Environmental Protection Agency (~EPA") to "carry out" the state~s 

hazardous waste program "in lieu of" RCRA., see 42 U.S.C. § 6926(b) 

(West Supp. 1992), is precluded from doing so at a hazardous waste 

treat:ment, storage and disposal facility owned and operated by the 

federal government which the EPA has placed on the national 

priority list,~ ,ig. § 9605{a) (8) (B), and where a CERCLA 

response action is unde?:Wa.y. ~ 42 U.S.C. § 9604 (West 1983 & 

Supp. ·1992)°. 

1lr 
The· 'Honorable Earl E .. : O'Connor, Senior Judge;· United States 

. District ~oW:;'t ·for .the District of Kansas,· sitt~rig .by d.esig_nat;i.on. 
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.... 

.J. • 

The Rocky Mount:ain Arsenal ("Arsenal 11
: is a hazardous wast:e 

treat:ment:, st:orage and disposal facility subject: ~o RCRA 

regulation, see 42 U.S.C. § 6924(a; (West: Supp. :992), which is 

locat:ed near-Commerce City, Colorado in the Denver met:ropolitan 

area. The United States govermnent has owned the Arsenal since 

1942, and the Army operated it from that time until. the 

mid-l980's. Without reiterating its environmental history, 

suffice it to say that the Arsenal is none of the worst hazardous 

wast:e pollution sites in the country. " Daigle Y. Shell Oil Co. , 

972 F.2d 1527, 1531 (10th Cir. 1992) (footnote omitted). The 

present: litigation focuses on Basin F which is a 92.7 acre basin 

. located within the Arsenal where millioµs of gallons of liquid 

. . :,; . · .~zax:d.~:U~: ~!l~e_,ha:ve ··b.e~._:ci;spo-s_ed: _ot oY!!r .. th~· :Y~~s.. · · 

.··.~· :·~·:·.:·.·.~~:· ..... ··:.::.:>··:.:_ ...... ·._: ... : .. :·::~_····:·· ........ ··_.-·.· .. · .. ;_:.·:.·_;·.·:·l.)_~·._ ..... ·.·_:·_·:_~~_·:_·._::.·:_·· :··~::.:.\ ·~-· ... : ~·;··· ... ·•. :·. :· . · .. ·: :._· ·::· ... . 
. . . . . . . . . - . .. ... ~ . . . ... ... ....•. ~ ... - . : .'.. . . ;. . . .. .•,:. . . : . . :;..'"' ... . 

congress enacted RCRA ·in. 1976 · ".to ci:~sist ~he~ { ~iti~s, · :counti~s=· 

and st:ates in the.solution of the discarded materials problem and 

to provide nationwide protection against the dangers of improper 

hazardous waste disposal." H.R. Rep. No. '1491, 94th Cong., 2d 

Sess. 11 (1976), reprinted in 1976 u.s.c.c.A.N. 6238, 6249. RCRA 

requires the EPA to establish perfoJ:Illa.D.ce standards, applicable to 

owners ~d ope~tors of hazardous waste treatment, storage and 

-dis.posal. facili~ies "as ·may be necessary, to_. p~otect· h~ health· . . . . . . . . . . .:· .. 
· ... 

·:·:·---·-
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, 
and ==:e environment:.,,- 42 ::.s.c. § 6924: (aJ (West: Supp. :992). 

7he EPA ·enforces RCRA st:anciards by requi=!~g ~wners and operat:ors 

of =acilities to obtai~ pe:ar~t:s, 2 see 42 U.S.C. § 6925 (West:-~983 

& Supp. :992), and by issuing administrative compliance orders and 

seeking c~vil and criminal penalties for violat:ions. !d. § 6928. 

The EPA may authorize states to "carry out" their own hazardous 

waste programs "in lieu of" RCRA and to "issue and enforce peDllits 

for the storage, treatment, or disposal of hazardous waste" so 

long as the state program meets the minimum federal standards. 3 

42 U.S.C. § 6926(b) (West Supp. 1992). See also H.R. Rep. No. 

149lCI) at 32, reprinted in 1976 U.S.C.C.A.N. at 6270 (under RCRA, 

states retain "p~imary authorityM to implement hazardous waste 

programs). However, RCRA does not preclude a state from adopting 

·· .; :'·.·._:·Y::mo~e s;ringent. i:=~quiremen;~s f9r ·the treacmen~_,. s~orag~ and : .. 
....... -~· ·.··.- ·~: ·· ... · .... ·. ·~·.··~ J.· ·.· ..... ·.· .. · .. :·. ·-· ... !·. ··_ .•• ": ··-·' :~ ..... ·• • •• • 

·· ·: . .. ·disposal ··of·.hazard.ous· was·;.e.... 4~· q .. s .. c. :§·.- ~.929 ·. CWe·se Supp.-; l.992)- ~·-- . ·. . . ·. . . . . ·. . . . . ··.. . . '· .. : . . . 

: ~ .eJ..§.Q Old Bridge Chems ... !nc. ·v. New jersey Dep'·t -of Enytl. 

Protection, 965 F.2d 1287, 1296 (3d Cir.) ("RCRA sets a floor not 

1 Among the standards promulgated by the EPA are specific 
requirements governing the closure of hazardous waste treatment, 
storage and disposal facilities. ~ 40 C.F.R. § 264.228 (1992) 
(closure and post-closure care); is;l. § 265.228 (closure and 
post-closure care for interim status ·facilities) . ~ ~ l 
Donald W. Stever, Law of Che.'t1ica·l Regulation and Hazardous Wastes, 
§ S .06 [2] [d] [iii] [A], at S-65 (1991). 

2 Pending pel:'Init approval, RCRA peDllitted preexisting hazardous 
waste tr~atmelit, st;orage .. ·and disposal f~cilities to contin~~ · 

· .. -operating dt.µ"iilg the peDllit applica~ion ··process: µoder ·n interim · 
status." 42 _u.s.c. §·6"925:(ef(l}· (West Supp~ 1992). . ·.: · 

. . ~ . 3 Congress.encouraged states to.develop their own hazardous. 
waste prog:raµis ·by directing the ·EPA to "promulgate guidei·ines . to 
assist· States. in t:-he: developme~t of [suc.p.] ·programs.~ 42 u .s. c·. 
§ 6926 ca.)-. (West· 1983) ~ · 
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a ceil~ng for state regulacicn of hazardous wastes"), -o ..... ---- - . 

., ' 
I< 

denied, l.13 S. Ct. 602 (:992). Once the EPA auchorizes a st:.ate to 

carry out the state hazardous waste program in lieu cf RCRA, 

"[al ny action taken by [the) State [hasj the same force and effect: .! 

as action taken by the [EPA] H 42 u.s.c. § 6926\d) (West 

1983). The federal government. must comply with RCRA or an 

EPA-authorized state program "to the same extent as any 

person . 42 u.s.c. § 6961 (West 1983). In short:, RCR.A 

provides "a prospective cradle-to-grave regulatory regime 

governing the movement. of hazardous waste in our socier.y." 5 H.R. 

Rep. No. l.016 (I), 96th Cong., 2d Sess. 17 .(l.980), repr::"t:ed ia 

l.980 u.s.c.c.A.N. 6119, 6120. ~~old Bridge. 965 F.2d at 

1292 (RCRA is "principal federal. statute regulating the 

-·.~:.- .:;_::;,g~~~~ci6~;: trans.porfat.io~·f .. ~P. -a.i.sposal ,:ot ~zardqus -~~r.es" > •. ,., 
· .. : ..... : ~ .. ~:·:.··::. ·-~ .. · ....... :- . . . . ·· ... · ." .. · .· . :.~~ .. _ ...... ·~·:···._. .. :. . . . . . ~:·· : :·· .... : ..... -·~- · .. · .. 

... 

. . .. 
o :··:~•, .'• o o, o '••·:·I ~·.· .·~ .... · .•• • ........ : .. '"·,,~ ...... • 

• • o o• .•·'.; • o • • • .: • :, I o .:. 'o 

.. 

.. . . . . . 

4 In United States Dep't of Energy v. Ohio 1 112 s. Ct. l.627 
(1992), the Supreme Courc held that federal agencies retained 
sovereign immunity from state civil penalties imposed under RCRA. 

· l!l. at 1639-40. ~ ~ Mitzelfelt v. Department of Air Force, 
903 F.2d 1293, l.296 (J.Oth Cir. 1990). However, Congress recently 
amended § 6961 to clearly provide that federal agencies are not 
jmmune from such penalties. ~ Federal· Facility Compliance· Act 
of 1992, Pub. L. No. 102-386, § 102, 106 Stat. 1505. 

5 In 1984, Congress amended RCRA with the enactment of HSWA 
··which· sought to close. nvarious loopholes" that were allowing 
.. mil1ions .o; tons o~ ~ous wa,ste to escape RCRA' s. CQntrol. ~ . 
. ·g.R·. ·R~p. ·No·:. 198._(I) ,· .9.Bth. ~o;tig.",. ~d Sess •. '19.,. -.reprinted ll. 1984 
u.s.c.c.A.N·~ 557G, 5578~ . ·congress. :Wa.s·: conee·rned' tllat:. RCRA was not, .. 

: . being ".conducted.-. i~ a· manner that ·controls .. and prevents p·resent. · · 
. . and . poten~ici.l. endange1:llletj.t ~o.'- pµ.bl~9 . tieal.\:h .and .the enviroriment" ... 

. ·and :enacted-HSWA .to pr~ent "future· ·burdei:is on .the .. ·--"sup~rfu;:idl_._..· ·. 
·program· ••. ·~ ... " ~. at 2-Q.; ·reprint.es in 1984' u.s.c;c.A.N~ at .. 
55·79 ~ .-.~ .. -'-.. . 
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3. 

Because RCR.A only applied prospect:ively, :.:. was "~learly 

inadequate 11 ':.o deal wit.!: "'the inactive hazardous wast.e site . 

problem.' " H. R. Rep. ~io. :.016 ( Il , at 17-18, reprinted in 1980 

U.S.C.C.A.N. at 6120. Consequent.ly, Congress enacted CERCLA in 

i9SO "~o initiate and establish a comprehensive response and 

financing mechanism to abate and control the vast problems 

associated with abandoned and inactive hazardous waste disposal 

sites." ~- at 22, reprinted in 1980 U.S.C.C.A.N. at 6125. Among 

~ts provisions, CERCI.A required the President :.o revise the 

"national contingency pian for the removal of . hazardous 

substances" which would 11 establish procedures and standards for 

responding to releases of hazardous substances • It 42 u.s.c. 

§ · .9~os (a:) ·(West. Supp •. 1~92> ..•.. _.,.:S.tt ~ 40 C..F .• R. pt. 300 CJ.9~2) • 

.. ·.··.<~.:->· .. ··-·::Wii~--,~~t:·.~~~~s.·~~~~-~~·is.: r~~~~d~ b·~ ... ~h~;~ :·i~ -~~-----. ·: . '.·. :· 
. . . . ": . . . .: . . . . . . . ~ . .. . . . . . . . .... ·:· ..... 

.. 

. . · .. 
·su.bstantiai t~eat:·.of -~uch a reie~se.·into .the· environment~" cE_R.tLi ·. · 

authorizes the President to 

act, consistent with the national contingency plan, to 
remove or arrange for the removal of, and provide for 
remedial action relat.ing to such hazardous 
subst.ance . . . at any time • . • or take any other 
response measure· consistent. with the national . 
contingency plan which the President deems necessary to 
protect the public health or welfare or the environment. 

4_2· u .s .c .. § 9604 Ca) Cl) (West Supp. 1992) .• CERCLA finances these 

_geve±mnent response actions through the Hazardous Substance 
... ·. . .. . . . . . . 

. : ·. s·ti.Pe:rturid-~ -§2:ill> § .9611ta·1.-c1>.; 2.6 u~s.-c. §:· 9so7 twe~t:.· supp.· 
.. : ·l.~~2l ~.:.~~ -~e~t;~:· t·he. ~ov~rinn~c ·:~~-:seek ··r~~ur~~eii~ from: 

... . . -~~spo~~l.e · p~rti·e~ b~· h~~~ing ·tli~ -~.t~~ctl~. liabl·~ ~. - ls1· 
--:..----... 
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~ 9607(ai. See also F..R. ~ep. No. :816, at 17, :980 ~.s.c.c.~.N. 

at 6120 (CERCLA establishes "a Federal cause of act~on ~n str~ct 

~iabili=y to enable [=he EPA] to pursue rapid recove1:'}' of the 

costs ... of C=esponsej actions"). ~, ~' United States v. 

Hardage, 982 F.2d 1436, 1443 (10th Cir. 1992). CERCLA also 

requires the President to develop a national priority l~st, as 

part of the national contingency plan, which identifies 

"priorities among releases or threatened releases throughout the 

United States" for government response actions, j,,g. § 960S{a) (8). 

s~ 40 C.F.R. pt. 300 app. B (1992), and the listing of a 

particular site on the national priority list is a prerequisite to 

a Superfund-financed remedial action at the site. 40 C.F.R. 

§ 300.4'25(b} (l) (1992). We note that Superfund monies canner. be 
•. :~ ..-.;... ~ .. ~ · ... ~~-~ : 

". .:· -.·:.· ·.:used .. .e.or· r.emedi~l:.act±ons ·a:t ·~ede~ .facil;~.ties, 4·2 U.S •. C..;._._ . · . 

. ··_,~ . .-_.· .. .' .~§-.. ··9.6~~-(e}_.i~f :!~~~-~:.~~~~;· ... -~9:~:2:, .. ,_:;bu~·.··:~CtA·.:~~~~i~:e ... :~~:~;·~· :~~: .. · · .:·.·.,-_~: 
the· feder~l-gove~eni: "~o th~'.·s~~. e~~~t·~ -~it~ ·p·r~c~~~ra~i;· -~~· 
substantively, as any nongovernmental entity." Isi- § 9620{a) (l). 

In short, CERCLA is a remedial statute "designed to facilitate 

cleanup of environmental contamination caused by releases of 

hazardous substances." 6 Colorado v. Idarado Mining Co., 916 F.2d 

6 Congress amended CERCLA in 1986 by enactiilg SARA after 
realizing that CERCLA was "inadequate" to address the 
env~romnen1:al threat presented by abandoned· hazardous .. wa_ste sites. 

~ -~.-"H~R~ Rep. :No.· 2s3, 99th Cong.·, 2c;i s·ess.·. s4-sS (19·85) ,_,::· · 
reprinted in l.986, U .'S.C. C.A.N·/· 2835·~: 2836::..37 ~- ·SARA· ~buil (tJ:: c:i_p. ·, · · 

........ exi·st..lJ:?.g. ~a:w and. significantly streng_then C:ed]. .. [CERCLA:l :i+i all : .. 
· · . respects .. •. ~ •. _[as .well as] providCin;g.]" t_he SPA with appropriat~ 

fl~iiity: and discretion in· order to· respond approp~ia.tely t.o · ··. 
.each s;i~e . .· " ~- at 56, r~pi;inted j.n·.1986 U'.S~C~'C.A.N. at 
283·8 .. -·----'-
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1486, :488, :492 (:0th ,.... ~ --- . :990) I 
ro...-r 
~· 

denied, 

(1991). See also Daiale, 972 F.2d at 1533. 

II. 

s. ::t. ~s 04 

In November 1980, ~he Arrrrf, as the operator of the Arsenal, 

submitted to the EPA part A of its RCRA permit application7 which 

listed Basin Fas a hazardous waste surface impoundment. 8 

Appellants' App. at 413. By submitting the part·A RCRA 

application, the Arnrf achieved RCRA interim status. See supra 

note 2. In May 1983, :he Arrfr.f submitted part B of its RCRA permit 

application to the EPA which included a required closure plan for 

Basin F, Appellants' App. at 505, and the following month, the 

Army submitted a revised closure plan for Basin F. Appellants' 

App. at 471. ~also supra notes i and 7. In May 1984, the EPA 

. , .. · .. .:":i.$sued·a p.oti.c;:~;.of deficie.:p.cy .to.t~e Arrfr.f· regarding.part B ~fits 

·· .· ~: ·:" ··.·-.·~~.~~~t :-~p~~i~~i:-~~~ ::~p.. ·~~<Ne~t~~: :a.-.:·~yi~~~.: .. ~~~.:·.5 .:~ppi~ca.ti·9r;·: · 
. ·. . . . . . •. . . •. . . . . . . . . ·; ~- . .. . . . . •. ~ . : ~ . . . . . . .. . · 

7 Obtaining a RCRA permit is a two-step process. Part A of· the 
permit application requires general information concerning the 
facility, the operator, the hazardous wastes and the processes for 
treatment, storage and disposal. ~ 40 C.F.R. § 270.13 (1992). 
Part B of the permit application requires more detailed 
information including a specific closure plan. See· id. § 270.14. 
a. 

As a hazardous waste surface impoundment, Basin F is subject 
to specific RCRA regulations. ~ 4o·c.F.R. §§ 265.220-265.230 
(1992) (interim status standards for.surface impoundments). 
Further, under HSWA, an interim status surface impoundment cannot 
receive, store, or treat hazardous waste after November a, 1988, 
unless (1) i-t is in compli?lllce with § 6924 (o) (1) (A) which requires 

.· the ft iD,stallation O.f· t:~O qr mo;-e. . 'liners, ft.· a 11 leachate collect:ion 
·system, ft: and ft·gro~dwater·-monitoring,.·n. or. (2) ·it· has at=:l.ea-st. one 
liner and there is. rio evidence. that it .. 'is le.a.king, is lod:ited more. 
that. a quarter mile ~;rem an ~~rground. source of·' drinking water, . 
and is· in "cOn;>liance. with the gl;'.oundwater requiz-emen.ts applical;>le 
to RCRA· pel:mitted facilities:.··~; 42 u.s.c. § ·692·5.(j) (West. Supp~ 
1992) .. · -~-~ j,g. § 6924.(o) (J.) •. . .. . . - . 

-9-



withi~ sixty days under threat of ~enninacion at che A....~'s 

interim status. Appellants' 3r. Attach. 12. The Anrrf never 

st.ibmic=ed a revised part· B RCRA pennit application to che EPA; 

rather, in __ October 1984, the AI:m'j comiilenced a CERCLA remedia~ 

investigation/feasibility study ("RI/FS") . 9 Appellee's App. at 9, 

30. 

Effective November 2, l.984, the EPA, acting pursuant to 42 

u.s.c. § 6926(b) (West Supp. 1992), authorized Colorado to "carry 

out" the Colorado Hazardous Waste Management Act C"CHWMA"), Colo. 

Rev. Stat. §§ 25-l.5-30!. to 25-15-3!.6 (l.989 & Supp. 1.992), "in lieu 

of" RCRA. ~ 49 Fed. Reg. 4!.,036 (1984). That same month, the 

Ax:my submitted its part B RCRA/CHWMA permit application to the 

_C:olorado Deparement of Heal.th { "CDH") which is charged with the 

-~a.~~strat~-~~ ~d .enfqrg~t. ~of ~-- :App~l;Lai;ts!; .. ~pp;·_..~t.: 47~ ~ ... 
· ... -~·.· ~: .. · .. : ~-'. ·.·· ·;·~:~.- . ... ·i~··~· ."-;:. •· .. ·;·~ .. -~: · ..... · ...... · ........ :·_. · .. ~~·-:.:: ... '.·. ·· .. ·· ..... _: ... · ~ :··· ... ·.·.·:···: . 
. : · ·. Nqt~ly> · tjle" ti~t. B •a_ppl~eat:'il?.;t. :yia,s'.:. t:he ·:same=':d;e~i-t:i:~~ .appl.l:caticn ..... -. :. 

. . . . ··. . . .. . . . . . . . . . . ·. ' . : . . . . : . . . . . .. . ~ . . . . . . . . . 
: ... 

that :.he ·A.:rmY-. sUbmitted to the· EPA in"·june 1983. _Is1 •. · Not 

9 While most of the President's CERCLA authority has been 
delegated to the EPA pursuant to 42 U.S.C. § 9615 (West l.983), the 
President delegated.his CERCLA response action authority under 
§ 9604(a-b) with respect to Department of Defense facilities to 
the Secretary of Defense. ~Exec. Order No. 12,316, 46 Fed. 
Reg. 42,237 {1981) I il amended !?:L Exec .• Order No. 12,418, 48 Fed. 
Reg. 20,891 (1983), revoked~ smi current delegation .Qf authority· 
st. Exec. Order No. 12,580, 52 Fed. Reg. 2,923 (1987). A R:I/FS is 
the _first step in a CERCLA. remedial action in order "to assess 

· -site· -conciit;ons ·and evaluate alternatives to the extent necessary 
to select a r.~edy." :40· .. C.F.R. § 300.430(a) (2) (1992)-. 
~Interestingly,_: t;he;. ArX1fy ·-~~;.a~e(f .the RI/FS du;-ing t.he .~onth ... ·.: 
preceding· HSWA·i: s· ·ef"f ec·ti~e "date, · which .. previded ·that . R.CRA. ±;.:i;:erim 
si:atus. surface impoundmeni:s t.µldertake ·.c9rz-ec.tiv~ actioti. in order 
tO COntinUe treating I StOrin~ and ~iSP.~~-~g. :~.f hazard~tjs· ;was·i;.·e . • 
a~t~r November 1988 .• · ~ supra note .. 8···· The· Army-·~S $ince · .. · · 
maincained that its .~GLA response action precl~des C9lorado from 
enf9rcing-its E~A .. delegat:ed RCRA ~·~1th.or;ty at the Arsenal •. · . 
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surp=~singly, c:JH found t~e application, spec~=~=a1:1 =~e closure 

?lan ==r Basin F, :.o be unsatisfactory. :d. 

- ~- _:onsequently, :..n May 1986, CDH issued i:.s own C.=af:. partial 

closure plan for Basin F to the Army, :1. at 481, and :..n October 

1986, CDH issued a final RCRA/CHWMA modified closure plan for 

Basi~ F and requested t~e Anny's cooperation i~ immediately 

implem.enr.ing the plan. Id. ar. 393. The Army responded by 

quesr.ioning CDH's jurisdicr.ion over the Basin F cleanup. ~- at 

395-96. 

In response to the Army's indication that it would not 

:_mplem.enr. CDH's closure plan for Basin F,.Colorado f!led suir. in 

state courr. in November 1986. Colorado soughr. injunctive relief 

to halt the Army's alleged present and future violations of CHWMA 

-and to _·enforce COH' s ·closure pian f.or Basin F. The A:r:m<f removed . . . . 

-:-::.-tlhe" 6.~ti<J~· ttb.-.f~deral···dis·~~ice:· co~~t..- and. ~ed to .dismiss 
:-_"· . :~\:' .... · ·:::· : .. --,---:-.. "->< ..... -·.· .·.-: ....... ·.. >_.:- <-.: .... : .. :· . . :·. ;i. . . : .· .. : .. . 

.. .. . :· : ... ·Colorado·' _S· CHWMA: enfprcen_teri~ :·~cr.i~n..-c1ii~S. t~t -."<;:ER~; s · ·.· ·· . .",. 

·.·. 

. .. 
enf o=cemenr. and response previsions pre-empt and preclude a state 

RCRA enforcement action with respect to the cleanup of hazardous 

wastes at the Arsenal." Colorado v. United States Depc. of the 

~, 707 F. Supp. 1562, 1565 (D. Colo. 1989). 

In June 1986, the Army announced that it was taking a CERCLA 

interim response action with respect to Basin F. Appellee's App. 

at 20. In September i986, ~he Army a~reed with Shell Chemical 

···campany1_0 ·on-:~· inte?;~ _resporu:!e act;.ic;i~ in )1}?.ich Sh~ll .. would 

. ... 

·· io .. ·From l94.6 ta· 19a2, ;:·shell leased a··portion of the Arsenal from 
· · · the: Al:my· and. di~ppsed· o~ .· ha.zardous was~es in BasiI;l · F. 
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conscr~c~ storage tanks wic~ a cecal =apac~=Y ~- =our ~illion 

gallons co hold Basin F liquids. :d. :n ~u~e :987, the Anny, =~e 

EPA, Shell and Colorado agreed on a Basin ? ~~~erim response -

action which required the Army co remove con=aminated liquids to 

the temporary storage tanks and contaminated sludges and soils to 

a temporary holding area until determination of a final 

Arsenal-wide remedy. I&i. at 47-50. In August l987, the Army 

requested that Colorado identify potential applicable or relevant 

and appropriate requirements ("ARAR's"), see 42 U.S.C. § 962l(d) 

(West Supp. :992); infra note 20, for the Basin F interim response 

action, and, in October 1987, the Army requested comment an its 

plan, ~ 42 u.s.c. § 962l(f) (1) (E) (West Supp. 1992); however, 

Colorado did not respond to either of-these requests. Appellee's· 

t ( If 

·. App •. ~t 2i-22.. . .· . 

·· ..... _;;: :.·.~:··· ::·· · . '.~: qq~~-~~~::_.1§0·1=; .·~he -~-:E(d;is-~d ·co+o~~b- '.,11iia~: . .-*~· ,·~-~ : .. -~, · . :·· 
. :;:. ··· :: .·w~~~~~wi~s .. i~~: ~~i1l:·-P.~d~~-,:~~~-'·:·;s.· ~~/~-.:.P~~t: .. ~P~ii~a~i~-~-· · · · 

claiming that it was ceasing operations of all structures 

addressed in the application and that it intended to remediate 

Basin F pursuant to CERCLA. Appellants' App. at 398-400. The 

Anny indicated that it would, however, comply with RCRA and CHWMA 

in accordance with CERCLA's provisions at 42 u.s.c. § 9620(i) and 

§ 9621 (d) (2) (A) (i). ~- at 399 . 

. In December 1987, the A;a!rf transm~tted a draft decision 

and Colorado and ±nitiat:ed. a_ thirty day public . comment period·, ~ 

. 42 ·u.s-.c. § 961:7 (We~t. supp· .. · _199~) •. · Appell~e·~· ·APP· at 22!' Iri 
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January 1988, the Army issued .its decision documenc =~~ =~e Basin 

F i~terim response action. Appellants' App. at 5. Thereafter, 

·the Army began the Basin F interim response action, and, ~~ 

December 1988, completed the removal of eight million gallons of 

hazardous liquid wastes from Basin F, relocating four million 

gallons to three lined storage tanks and four million gallons to a 

double-lined holding pond. Appellee's App. at 12. In addition, 

the Army removed 500,000 cubic yards of contaminated solid 

material from Basin F, dried it, and placed it in a sixteen acre, 

double lined, capped wastepile. ~- The Arm:j also capped the 

Basin F floor. 11 ~-

In February 1989, the federal district court denied the 

Al:my's motion to dismiss Colorado's CHWMA enforcement action. The 

district court .relied on several provisions of both RCRA and 

.. ·.-. ~~~.: i~-Cl~di°ng CERC~'S. p_rovisiox;_:~or_.the appli~tion· o.~ state: 

.· .. f :' ~~i.a..;~ ··co~~e~i~~· ~-~~i -~d .--~~~di.~ ~ ~~t·i~~, ~~: -~·eci¢~ -. f~~~i-i·~~e~'-_":=~: _. . ."-' 
;. .. ~ . .· . . . . .• .. ·~..... . ~ . . . . :" .. ·. . . . . . .. . ··. . . . . . . . 

The Basin F interim response action led several nearby 
residents to sue for damages allegedly caused by the release of 
airborne pollutants. ~ Daigle v. Shell Oil Co .. ~ 977 F. 2d l.527, 

· J.532 (.l.Oth Cir.. l.~92) . · The Ba!;lin .. F interim r~sponse -action also 
·cal:ls. for the ~- ~o .~nc:i_rier~te "tf1e removed liqui_ds~ This .. ba.S.'. 
·.yet: ·to be done·. . Fi~l disposition of· the solids· remainµig tinder ; 
·the' Basin-. F cap_ and .in -~he wastepile. wil.l be determined -a·s· -part .of 
. thEi "remedial ai::tion for which· a fina]."·.record of de.cision wl.11. be" . 
issq~d in 1994~ · · · · 
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. -·· . 

not ~isted on the national priority list.:2 Colorado v. ~nited 

States Dep't of the Armv, 707 F. Supp. at 1569-70 (citing 42 

U.S.C. § 9620(a) (4)). The district court =ound this provision to 

be part:~cularly noteworthy in light of the fact that Basin F was 

not listed on the national priority list. Id. Furthe:rmore, the 

district court expressed particular concern about the relationship 

between the Army and the EPA, noting that the EPA's "potential 

monitoring of the Army's Basin F cleanup operation under CER.CLA 

does not serve as an appropriate or effective check on the Al:my's 

efforts,n13 and that Colorado's involvement "would guarantee the 

salutary effect of a truly adversary proceeding that would be more 

likely, .in the long run, to achieve ·a thorough cleanup. " M. at 

1570. Thus, the district court held that Colorado was not 

··.:._·~ ·;~··$-:-~·.;.._:;:· --· .. - . . .. ... . - - . 
.. . -·- ·-. . 

'. 

...... : . . • . . .· .· ·· .. -·~ . ··.~·. · .... • :··· .-.~·:·.::. •. · .. :~~·:·~·.-_._.:_.. . . .. .··e..:-~:·~:~.. . ;,.: .......... . 

.. ·~· .. ~:~<12 -.· .. ~ticn#~y~: :~es> d.;t~crice,:·.court···;r:e!1ed oP. ~CRA~ s:·~p·~~ib:n ·:: .· .... , 
;regarc?-in9' .. it;s "api;llication .. t~ .. fede.til facilities~- -.707 .':F ... ' ~tipp: •. Cilt · ...... : .... · 
1565 (citing 42 .. u.s.c. §'. 6961)',' .and its citiz·en suit provision. -. · · .. 
Id. at 1565-66 (citing 42 u.s.c. § 6972).. The district coi.irc also 
relied on CERCLA's provisions permitting a state to impose 
addit~onal requirements on the release of hazardous waste and 
preserving all other.obligations or liabilities of persons under 
other =ederal or state law, isl. at 1569 (citing 42 U.S.C. 
§§ 9614(a), 9652(d)), and CERCLA's provisions concerning federal 
facilities which indicated to the district court that CERCLA did 
not affect or impair the obligation of a federal facility to 
comply with RCRA. M. (citing 42 U.S.C. §§ 9620 (a) (l), 
9620 (a) (4) I 9620 (i)) • 

13 . The district court noted that the Al:my, as a responsible 
party,· has.an "obvious financial int~rest eo spend as.little money 

.- . and, effort·,'as possible pn. the, cleanup," ·whereas .tlle EPA has .the 
.... :r;-esponsj,pil.i~y· '"'t;o .a.chieve .· ~:: cie~· 'up::a.s ~i.ckly:· anci thoroughly a.s 
. ·possible· •. • •· ··• !'. 707 .. F. ·Supp •. at 1570·~· . The district. court· also . 
-. : · ~oted that. th.~ same· ·J'-:1St~i:e Department: ·attorneys were· .represen~ing. · 
· . both 'the 'A;J:i!r'f ·and· the .. EPA despite the .. c.ourt '·s ·expressed concern · · . .. · . 
. . over· a conf1ict..· . ~~· .. . .. . .. :..... . . .... :. .·. :. . 

. . 
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precl~ded f=om enforc~=g CHWMA, pursuanc =~ i=s ~~A-delegaced RCP~. 

aucho=icy, despite c~e Army's cleanup efforcs ~~der CERCLA. Id. 

:n March 1989, =~e month followin~ che districc court's 

order, ~he EPA added Basin F to che national prioricy list. 14 54 

Fed. Reg. 10,512 (1989). The Army immediately moved for 

reconsideration of the district court's order ~~ light of the 

EPA's listing of Basin F on the national priority list. 

In September 1989, CDH, acting in accordance with the 

district court's February 1989 order, issued a final amended 

compliance order to the Army, pursuant to CDH's authority under 

CHWMA. The final amended compliance order requires the AI:my to 

submit an amended Basin F closure plan, as well as plans and 

schedules addressing soil contamination, monitoring and 

mitigation_, groundwater contamination, and other identified tasks 

··- .. , ... , · .. for:: ea~· :uaj.e .cont·ai~g:."~a..sii· F .ha:za.rdous. ·~aste: as t-'eqtiired: unde;-:: .. 

... :::.~·:·_\~ ·."··:·:··~:~ .. Ap~~ii~t:~i·::~~·~ :~t~."·!i~i·l;~~/: Tii~--~·ilial:··~~~~~-~- .. cqmpii~~~-:) 
- ,• o .. • ~· •• • • I • ' • • • • o o • •• • .. 

order also requires that CDH shall approve ·a:11 ·plans and that. the .. 

Although the EPA had listed the Arsenal on the national 
priority list in July 1987, 52 Fed. Reg. 27,620, 27,641 (1987), 
Basin F was expressly excluded from the national priority list 
"because the EPA believed that Basin F might be subject to RCRA 
Subtitle C corrective action authorities and thus might be 
appropriate for deferral •••• " 54 Fed. Reg. 10,512, 10,515 
(1989). ~also 48 Fed. Reg. 40,682 (1983) (describing EPA 
policy of def erring national priority listing of sites undergoing 
RCRA cleanup)_; 49 Fed. Reg. 40,323-40,324, 40,336 (1984) •. ~ 
generally Apache Powder Co. v. United States, 968 F.2d 66, 68 
'(D.·C. ·Ci.r •. 1992) •. When.the EPA added Basin·F ·to the natio.na.l· 

-ptiorit:.y list. in:_i9.89._,: ~t 'indicated· tha.t<s.a.sin .. F sho~ld··no·t .. have·· 
_been ·C:i.eferred from listing ~de.:x:: .the ·policy_ in effect in· 198/ . 
because it had st;.~pped re~eiving RCRA .. hazardous ::wastes· prior to 

. ;Joly ~6·, 1982 a.,riCi did: ·not ·certify ·c:LosU.re prior ·i:.o· J~uafy .26~ . 
. · 19 83. · -5~ .Fed. Reg: c?.t 10, srs.-19 ,·5!6 & n. z. . .. , · 
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· .. ''..·:·}~~.~ 
. . •.· 

Army shall not implement any closure plan or work plan ==~~= ~~ 

approval ~n accordance with CHWMA. Id. at 98. 

As a result of the final amended compliance order, :he U=ited 

States filed the present declaratory action, invoking ~~e district 

court's jurisdiction under 28 U.S.C. § 2201. The United States' 

complaint sought an order from the federal district court 

declaring that the final amended compliance order is "null and 

void" and enjoining Colorado and CDH from taking any action to 

enforce it. 15 ;&g. at 13. Colorado counterclaimed requesting an 

injunction to enforce the final amended compliance order. 16 Id. 

at 35-4:1. On cross motions for summary judgment, the distric: 

court relied on CERCLA's provision which limits federal court 

jurisdiction to review challenges to CERCLA response actions, ~· 

42 u. s. c. § 9 613 C·h) (West Supp. 1992) , and held that " [al ny 

••\ ' 
" •i 

,., _~~~~~·t:_· .~i-:d~~~~-d~:-··t:~·:··eri~o~-~~· .Cl :::~:._.~oulq -;-e~i·~e~ Cthel ·. cour_t;_ . .-. .- .. · . 

·. -~-~- ·r~~-~w t~~:-'":t~·,_~···~i --~~e~i~1:.·~-6~i·o~- -~-. .. "~<:· ... ··p,i~~1· :eo···ti.~1:rr.··:;::.~'.:·· 
. . . . . . . . : . . 

completionM and that "(s]uch a review is expressly prohibited by 

15 The United States filed the present action while the Al:my's 
motion for reconsideration of the district court's February 1989 
order in Colorado's enforcement action was still pending. 
Following the district court's ruling in the present case, the 
district court dismissed Colorado's earlier enforcement action 
which was the subject of the district court's February 1989 order. 
l.6 Colorado also counterclaimed for civil penalties. The 
district court; dismissed this counterclaim on sovereign jmmnnity 
grounds, relying on this court's opinion i~_Mitzelfelt v> 
·Pepartment. of Air Force, .9.03 F:.2d l.293 .. {10th _Ciz- •. 1990) .•.. Stt · . 
·United ·states v. ColOtado~· No •. :.9.9 .. c~.1646. (p. ·.Gelo;... June 1.9;:.·:199".0.l .· 
· (ord~.r:> .• . Al.thoush .congres·s.··has_. ·~ubsequently amended· "RCRA to · · 

·· ezj)r-~~s,iy ·allow .. foz-:· c~vil pei$ities ·to. be enforced: against.· federal:. 
facilit~es,.. §.tt ·supra:· note: 4·, Gol_orado·.jia~ not appe~1·ed th.e ···. . 
dismissal of i t:s · counterclaim for civil· .penal ties. · ·. . · : · · · · 

.. ·-.----=--
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[CERCLA] § 9613 (hl." Unit:ed Stat:es v. C:Jlorado, ~~o. 29-C-l646, 

slip op. at: 10 (D. Colo. Aug. :4, :991) (Mem. ~rder & Op.;. :tis 

impo~ant to note t:hat the distric~ court disti~guished ics 

earlier order, which held that Colorado could enforce Ch"WMA 

despite the ArI.rcy' s CERCLA response action, co·1arado v. United 

States Dep't of the Army, 707 F. _Supp. at 1570, based en the EPA's 

inteJ:Vening listing of Basin F on the national priority list. 

United States v. Colorado, No. 89-C-1646, slip op. at 4, 8. In 

doing so, the district court appears to have implicitly reli~d on 

§ 9620(a) (4), which provides for the application of state laws 

concerning removal and remedial action at federal facilities not 

listed on the national priority list, in addition to§ 96l.3(h). 

Based on this reasoning, the district court granted sunmia.ry 

: _: : -;;c::" • . : judgment to the Unit,ed St;ate~ .. on its cla~ for declaratory and .. · . . . : .. . . . . . .. ....... ..... .. . 
. • . • . • • . .•• • . •• ; ....... : :~· .. > ..... --.· .. •. · .• J· . . . ·. i t,.1.' ·.;····-··· • 

·_, ·: · ~: · ··.· 'inj'µnctive. ~el'ie~~ ·· deined:colorado(·s:· -Cross-niot·ion'···fcr ·summary. .. .. 
.-·'._;..:· __ ,; ... :".' .:··.:--.' .. :·:-··.:···· .... ·.·'<>.·.:'.:.·_ ......... :· ...-::·.· ·--~: .. ··.· .. _,._ ... . 

• . j:udgment~ and ·en~ o.ined co·1orado anfi c;:oH ·fro~ cak~g: ·"any ac~~on ."to . 
. . 

enforce the(] final amended compliance order." ~- at 10-1.l. 

III. 

Colorado filed a timely notice of appeal from the district 

court's order giving us jurisdiction over this matter. 28 U.S.C. 

§ 1291. Colorado contends that§ 9613(h) is not applicable to a 

state's efforts to enforce its EPA-delegated RCRA authority, that 

listing on the national priority lis~ is immaterial, and that the 

. district cour.t ~.S. 'order amounts to a . determination that CERCLA . . . . . . . 
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well-settled principles.:7 ~~ addit~on ~o arguing t~at § 9613(h) 

bars C=lorado from enforcing ~~s ,EPA-delegated RCRA authori:y, :he. 
. . . . 

United States alternativ:ely c::ntends t:hat·CER.CLA's provision, 

which grants the President authority t:o select the remedy and 

allow for state input th~ough the ARAR..'s process, see 42 U.S.C. 

§ 9621 (West Supp. 1992}, bars Colorado from enforcing state law 

independent of CER.CLA. ~ Eill v. Tbarra, 954 F.2d 1516, 1525 

n.4 (10th Cir. 1992) ("grant of summary judgment 

upheld on any grounds supported by the recordw). 

. may be 

We review a district court order granting or denying swmna.ry 

judgment de nova, applying the same standard as the district 

court. United States v. Hardage, No. 92-6101, 1993 WL 35384 at *2 

(10th Cir. Feb. 16, 1993). Summary. judgment is appropriate if 
. ::._ 

. . . "ther-e is· no genu~µe ··i~su~ as.·to. any mate'riaJ. ·:··fact and·-.-.->.- •. the -

, ;'. ·,:~~-: \u>,,:~~g·p~;'._~~·;~~i~;;..(e~_·;..:j~i:. ~:~~~e~~ ·~; : ~a~::.- ·.·F~.: 
R.. civ. P. s·s (cl .. ·· ·rn ·apply111g ._this standard; .w~· ·cqnst.rue. th~. . 

factual record and reasonable inferences therefrom in the light 

most :avorable to the party opposing summary judgment. Hardage, 

No. 92-6101, 1993 WL 35384 at *2. 

As this is a case of statutory construction, our job is to 

effectuate the intent of Congress. Colorado v. Idarado Mining 

Q;L,,, 916-F.2d 1486, 1494 (10th Cir. 1990), ~-denied, 111 s. 

:Ct .• 158.4 (1991). While our st.?-rting· point .is the .sta,tutqry 

. ·: . · .. · 

. , ,':.·· .. 

.. 

" 17 . ~iorado aiso · ~rgues that. ·t.tie distr:ict ·court' :s ·order V.iolates 
.. the sepan.tion of. powers·, do<:triri.e by allowing ari. executive. ~ranch. : ... 
. agency.· to .dictate the outc~e o·f pending· litigation. ·. · !:µ._ light of .. 
·our _holging-;, we need not:. atj.dress .this a~ent.· · · · 

-18-



language, Hallstrom v. ':'il,amook Ccum:y, .;93 U.S. :a, . ~ -- , 28-29 

(1989), ·we must also look to the design of the scatute as a whole 

and ·to its object·and policy. Crandon v. Uni~ed States, 494 p.s. 

l.52, 158 (l.990). See also King v. St. Vincent's Hosp., ll.2 S. Ct. 

570, 574 (l.991) (statute must be read as a whole because "meaning, 

plain or not, depends on context 11
). When Congress has enact:ed two 

statutes which appear to conflict, we must: attempt to construe 

their provisions harmoniously. Negonsott v. Samuels, 933 F.2d 

818, 819 (10th Cir. 1991), aff'd, No. 9l.-5397, i993 WL 44242 (U.S. 

Feb. 24, 1993). ~~County of Yaki~B v. Confederated Tribes 

& Bands of Yakima Indian Nation, 112 S. Ct. 683, 692 (1992) 

("Cour~s are not at liberty to pick and choose·among congressional 

enactments, and when two statutes are capable of co-existence, it 

is . [our] duty ~· ... absent clearly expressed congressional 

: ·: int~ntion"·t~. ·t.h~. ~o~t~,: to· .. rega±d .. eac:h '·~ .eff.ecei;~-~-;-, ':. ~en: 
. . . . . . . . .. . : . . . . . .. ·.. . . : . . ~ ... ,.. . . . . . . . . .. 

. . . :~heii --~ lcit.ez: ... ena.cte~ .. s~~~u~.e· is ··no~ ~ntireli .~o~iou~ with". aii ...... 

earlier one, we are reluctant to find repeal by implication unless 

the text or legislative history of the later statute shows that 

Congress int:ended to repeal the earlier statute and simply failed 

·to do so expressly. United States v. Barrett, 837 F.2d 933, 934 

{l.Oth Cir. 1988). ~~Kremer v. Chemical Canstr. Corp., 456 

U.S. 461, 470 {l.982) ("an implied repeal must ordinarily be 

evident from the ~anguage or operation of the stat~te"}. We turn 

no~t .t:o the 'applica_ti.on Of·: thes·e -well-~ett·led ·rule~ of .. s.tat:utpry 

construction to this particular case. 

---:-
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IV. 

':'he district cour~ =ocused on CERCLA's provision governing 

'civil proceedings which grants federal courts exclusive 

jurisdic~ion over all actions arising under CER.CLA.. 42 U.S.C. 

§ 96l.3(b) (West Supp. 1992). As the district court recognized, 

§ 96l.3(h) expressly' limits this grant of jurisdiction by 

providing, with exceptions not relevant here, that "(n]o Federal 

court shall have jurisdiction under Federal law . . . to review 

any challenges to removal or remedial action selected under 

section 9604 of this title . " Id. § 961.3 (h) . However, 

contrary to the distric~ court's reasoning, § 96l.3{h) does not bar 

federal courts from reviewing a CERCLA response action prior to 

its completion; i;ather, it bars federal courts from reviewing any 

. "Challenges" t9 a· 'CERCLA respons.e ·act~ons. This is a .critic~ 

.i 

. · · ~$ti~cti"6~.);,e.~?.~-~- ·.~ ·-a~cJ.~~: il;·:c.~l~rado · t·~ ·. ~nfor~e-~ t~~<~~ .... 
~ · .. ::_. · ·· : .. :~~d~~--c~ii~~·~ :-~~~~~· .~ i~-~~~d·.:-~iir~~~~'_: t~ .. i.t;s· ··EP~-:d~{:~~~~~d· .· ... · _·:. 

. . . . . . . .. . . .. 
RCRA authority, is not a "challenge• to the Al:my's CERCLA response 

action. To hold otherwise would require us to ignore the plain 

language and.structure of both CERCLA and RCRA, and to find that 

CERCLA implicitly repealed RCRA's enforcement provisions contrary 

to Congress' expressed intention. 

A. 

Congress clearly expressed its intent that CERCLA shoul.d work 

"i:n conjUric~ion. ~ith: other .. fede;t:a.·1 ··a.rid· ~.taee'. ~~ardaus-. wae;te l~ws 
. . : . . ·. . . .. . . . . . . . . ·. . ..... 

. •' 

in order to solve this country's hazardous waste cleanup problem. 

CERCLA' s ~savings provision" provides that ~ (n] othing· in (CERCLA] . . . .. . 
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shall affect or modify i= any way c~e obligati=~s or liabili~ies 
- . 18 

o~ any person under other Federal or State law, including conunon 

law, with ::-espect to releases of hazardous substances or other 

pollutants or contaminants." 42 u.s.c. § 9652(d) (West i983). 

Similarly, CERCLA's provision entitled "=elationship to other 

laws" provides that "[n]othing in [CERCLA] shall be construed or 

interpreted as preempting any State from imposing any additional 

liability or requirements with respect to the release of hazardous 

substances within such State." 42 U.S.C. § 96l4(a) (West 1983). 

By holding that§ 96l3(h) bars Colorado from enforcing CHWMA, the 

distric: court effectively modified the AI:Iny's obligations and 

liabilities under CHWMA contrary to§ 9652(d), and preempted 

Colorado from iritposing additional requirements with respect to the 

· --:=·:.~~-°"ielea·se of haz~do.us·.s"1b~t~ces co~tra;y .to §· .961~ Ca> •. 
. . . . . . . . .. . . .· .· . . .. . : .. . .. . . . ... ~ . . . . .. ·• ~ 

. '. ~ .. a . f ~de~~ ·. f ac.il'.j,;.ty ~ .. the·: ~se"~l .i-$ ·.s~j ec; .. to . _regti.~at.;o~. ::· ~: . . . . . . . .. . . . ... ·. .-:·:· .·: .·· :. .. ·. . . .. . . 

·. tinder ·Rru;. · · ·see· 42 · u. s·: c.· · § · 6961 ·cwest. -~1993")"~ -More impottant.ly, · 

because the EPA has delegat~d RCRA authority to Colorado, the 

Arsenal is subject to regulation under CRWMA. ,lg. ~ ~ 

Parola v. Weinberger, 848 F.2d 956, 960 (9th Cir. 1988) (§ 6961 

"unambiguously subjects federal instrumentalities to state and 

local regulation"). While the President has authority to exempt 

federal facilities from complying with RCRA or respective state 

laws ."if· .he ·d.et~rmi~es _it to _be in the _paramount interest of the 

United ~tates, "··.¥1·, ·nothing in this recbrd. indicates: that the 

' . 

·is · ·"Person• under: CERCLA is defined to lnclude the united. States 
.. Q'.ove~~~- ·4~ ·u.s~c; § 9601(21> :· cwe~t supp. 1992). 
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Arm'f has been granted such an exemption with respect ~~ ~~s 

activities at the Arsenal. Thus, Colorado has authority to 

enforce CHWMA ac the Arsenal, and 11 [aJny action taken by 

[Colorado] [has] the same force and effect as actic ·· taken 

by the (EPA] n 42 u.s.c. § 6926(d) (West 1983). 

Notwithstanding Colordo's RCRA authority over the E~sin F 

cleanup, and CERCLA's express preservation of this auth=rity, 

§ 9613{h), which was enacted as part of SARA, limits federal court 

jurisdict:ion to review challenges to CERCLA response actions. 

Congress' expressed purpose in enacting§ 9613(h) was "to prevent 

private responsible parties from filing dilatory, ~nterim lawsuits 

which have the effect of slowing down or preventing the EPA's · 

cleanup activities." H.R. Rep. No. 253(!), 99th.Cong., 2d Sess • 
. -- -

., ... :, -~66 ~1985f~='.reprfnted .. in:l.9:B.Ei''q ... ·s.c.c-~A~N. ·28;351<~941 (~hasis ·. 

-·.- .···_-· .":: .<\acide(h ~- -.~N~n~th~l~~'s.:, ... ,~he. ~~g~ ·~~~~---~-:~·6i~·Ch'.> -~o~~ _:not .. ·· .· ··. · .·. ~- ·· .· .. · :_ .... : · · 
. . . . . . . . . . . . . : . . . . . . . . ·• . . . . . : ·. : .·:.. . . . . . . ~ . . . /. : . . ' .. : ·.• . . . . . . . . . 

differentiate beb..l~en. challeng:~s· by· private resp_onsib_le. parties ... 

and challenges by a state. Thus, to the extent a state seeks to 

challenge a CERCLA response action, the plain language of 

§ 9613(h) would limit a federal court's jurisdiction to review 

such a challenge. ~' !L..9:..:.., Alabama v. EPA, 871 F.2d 1548, 1557 

(11th Cir.), cert. denied, 493 U.S. 991 (1989). 

Be that as it may, an action by a state to enforce its 

. hazardou~ waste • laws : at <1 site und~rgoing. ·a CERCLA respo~se action 

·is not .. ~et~ss~rily. a chaJleng~ t6 the.· CERCLA action.- .. For· example, 

CDH' s · fina:l ~ended compliance order· does ~ot seek to· halt the 

Army's _,_~a.sin F·:interim re·sponse :action; ·rather ·it merely. seeks the 
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Anny's compliance with CHWMA dur~ng the c~urse of Che act~on, 

which includes CDH approval of t=e Basir.? closure plan prior to . 

. implementation. Thus, Colorado ~s not seeking to delay the · 

cleanup, but merely seeking to ensure t!lat the cleanup is in 

accordance with state laws which the EPA has authorized Colorado 

to enforce under RCRA. !n light of §§ 9652(d) and 96l4(a), which 

expressly preserve a state's authority to undertake such action, 

we cannot say that Colorado's efforts to enforce its EPA-delegated 

RCRA authority is a challenge to the Al:my's undergoing CERCLA 

respons~ action. 

The United States relies principally on two cases to support 

its claim that§ 9613(h) bars any action by Colorado to enforce 

the final amended compliance order. In Schalk v. Reilly, 900 F.2d 

~·:c'-:_-· •. ,: io9i (7.t~ Cir.)'··-~. denied, l;Ll s .. ct • ...:509_ (1990), .the Seyen_th 
. ·~ . : ::. . . . . . . . :. . . .. . . -. . . . . . . . - .. . . ... . .. · .. . . . ·. -: . .. . 

· ... : .· ·· Circti;t :. ~eld · t~t § ~: 9613.·(h>· .l;l~ed,.: p~i-val:e · cit.iz.en$;. f~~ · l:it~g~9: .. : 
a ~~--:c~~~z~n. ~~it .. which.'C:~le~g~d "~ .c·~~~~t .·d~c;~~ .. ;b~·tw~en :_ 

the EPA and a responsible party on the grounds that failure to 

prepare an environmental :.mpact statement violated the National 

Environmental Policy.Act, 42 U.S.C. § 4321 ~ ~- 900 F.2d at 

1095. Responding to the citizens' argument that they were not 

challenging the remedial action but rather merely asking that 

certain procedural requirements be met, the court held that 

."challenges to·.the procedur~ employed in· selecting· a remedy. 
. .. . . . . 

··nevertheless impact the impi~entat·ion df the. remedy .and result. in 
. . . . : . . . . . . ·: . ·. ·. : ... 

·the same . delays Co~~r~s.s. ~bught" t·O· ... ~void .. by .. pas~age·. pf ·.the : . 
. .. :- . - . - . . 

" 
-.-·~-. 
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st:at:ut.e: t.he st:at:u::e necessarily bars t.=.ese challenges." ~d. ~-

1097. 

While we do not: doubt. ~hat C~lorado's enforcement. of -~e· 

final amended compliance order will 11 impact the imple.TUent:a ~-:..on 11 of 

the Army's CERCLA response action, we do not believe that ~is 

alone is enough to constitute a challenge to the action as 

contemplated under§ 96l3{h). The plaintiffs in Schalk were 

attempting to invoke the federal court's jurisdiction under 

CERCLA's citizen suit provision. ~ 42 U.S.C. § 9659 (West Supp. 

!.992). While one of the exceptions to§ 96l3(h) 's jurisdictional 

bar is for CERCLA citizen suits, such suits "may not be brought 

with regard to a removal where a remedial action is to be 

undertaken at the site." l,sl. § 9613(h) (4). Thus, the CER.CLA 
"'..;:·4~· ... ::·.-~::ti~S-- .. _ :.•·.· .. .. . .. . . . .· . 

.! 

-·- -.'".- ·· . ,ci.tizen ~suit- in .'Schalk. was -:ji.lrisdictiona.lly J~arz-ed by the plain 

::, ... ~.-:·:· -· ::~·-~i~~;~J:_0;f.·.the .. ~e~i~i~·>.:,~~e- .. 9·~a~ ~F_~-~~··~~'--~ii9sA ----~~~¢rci-.~~~ v: .··.: 

E.iA-~ ---~~~ .F :~d· ·at: -i~·s·1·.·;_ :-ti~:{k~·- ~~e :.p1~~~t~;-~-~-:-~ilj;~cn~1k~· ~6~~~~o::: · · · . 
has not asserted and need not assert jurisdiction under CERCLA's 

citizen suit provision to enforce the final amended compliance 

order: therefore, Schalt's reasoning does not apply. 

Nonetheless, the plain language of§ 9613(h) bars federal 

courts from exercising jurisdiction, not only under CERCLA, but 

under ~ federal law to review a challenge to a CERCLA remedial 

action:. ~ 42_ u.s.c: .§· 9613 (h) (West Supp. ;l992) ~ In Boarhead 

. carg-_~·-v.· .. E:ricks:6±i", -923: F.-2«:i··101i f3~ Cir:··:·-l.991) ·;··th~. Third CirC:uit. 

:·: : -.· ·. --h~1-a ·-.that··:·§ 9 613· c ~> . -l;l~~d ·. th~ .· ~ede~~- coui'.t . f~o~ ·exer.ci~_ing. 
. . . . . . :.· . : . . . . . . ·~ 

. ·. . . . . 
federal _qties.tion jurisdictic:>n, /2a u;s.c._. § J.3.31,-.-und~r. che 
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National Histo=~c Preservat~on Act, :5 U.S.C. 3 470 e~ seq., ~nan 

action which sought ~o stay the EPA's CERCLA =esponse action 

pending determination of whether property qualified for ~istoric 

site status. 923 F.2d at 1021. 

Like ~~halk, Boarhead is also distinguishable from the 

present case. First, ~he plaintiff in Boarhead was a responsible 

party under CERCLA; therefore, permitting the plaintiff's action 

to proceed would have been contrary to Congress' expressed intent 

in enacting§ 96l3(h). Moreover, the plaintiff's complaint in 

Boarhead sought to stay ~he CERCLA remedial action: thus, the 

plaintiff's action under the Preservation Act clearly constituted 

case did not "affect or modify in any way the obligations or 

liabilities" of a responsible party "under other Federal or State 

law ... with respect to releases of hazardous substances,"~ 

42 u.s.c. § 9652(d) (West 1983), and did not "preempt(] (the) 

state from imposing any additional liability or requirements with 

respect to.the release.of hazardous substances." ~ ~-. . . . . . . . 

·§· 9614 Cal •. : In ·light- of· the plain: language· of··§§ ·9:9s.2 Cd) ~d . . -

--:--=---
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Not only is the district: court:'s ccnst:ruct:ion of§ 96l.3(h) 

inconsistent with§§ 9652(d) and 96l.4(a) of CERCLA, it: is also 

inconsistent wit.h RCRA's citizen suit provision. See 42 u.s.c. .! 

§ 6972 (West 1983 & Supp. 1992). While CERCLA citizen suits 

cannot be brought. prior to the completion of a CERCLA remedial 

action, Schalk, 900 F.2d at 1095, RCRA citizen suits to enforce 

its provisions at a site in which a CERCLA response action is 

underway can be brought prior to the completion of the CERCLA 

::-esponse act:ion. 

RCRA's citizen suit provision permits any person to conmence 

a civil action against any other person, including the United 

States government or its agencies, to enforce "any permit, 

· · - ::·~~~da.Z"d; · f:e9'\llc:Ltion, conditiqn,· ::.equirement, .. prohibition,. or , 

_:-~~ez.·:.w~~~.· ~.::~~~ci~-~~~£~~~iv~:~.~~~~~----~~··_ .. ~~---·:_.-;~~~:-*-~~-~c:_~_:·· :·· :::,: .. · .. :._ ... 
§: 6972 c~»·~-~-rCA>"· ewes~.: =~~pt'.i: ·19~2",·. s~~~ suits·.:·~~~: ·p~ohibi~~d: .i!·. · ··. 
the EPA or the state.has already "conmenced and is diligent:ly 

prosecuting" a RCRA enforcement: action. ]Jj. § 6972(b) (1) (B). 

~. ~. Supporters to Oppose Pollution, Inc. v. Heritage Group, 

973 F.2d 1320, 1323-24 (7th Cir. 1992). Federal courts have 

jurisdiction over such suits and are authorized "to enforce the 

permit, standard, regulation, condition, requirement, prohibition, 

or order .• · •• n· 42 U •. _s.c .. § 6972.Ca) (~est Supp.· i99~). 

· .RcRA' s· ·citizen:- suit· prdnslon ·.ais~ ·pe:x:mii:~ any ·person to·. 
. . ·. . . . . . . .. . . 

: c,onme:i:ice · ~ ·ci v.il ~c~ion · agains·t ·a.ny.. _other. person, : inclµdiil.g ··the .. · · ·. . . . . . .. . .·. . 

. . 

.-·:=---
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and s:ibscantial endangerment to health c= the envi=~nment . " 

:d. ~ 6972(a) (1) (B) ._ These types o= RCRA citizen suits are 

proh::.!:i=ed, not only when the EPA is prosecuting a similar RCRA 

immi=ent hazard action pursuant to 42 u.s.c. § 6973, but also when. 

the EPA is prosecuting a CERCLA abatement action pursuant to 42 

U.S.C. § 9606; the EPA is engaged in a CERCLA removal action or 

has :..:icurred costs to initiate a RI/FS and is "diligent:ly 

proceeding" with a CERCLA remedial action pursuant to 42 U.S.C. 

§ 9604; or the EPA has obtained a court order or issued an 

admi::istrative order under CERCLA or RCRA pursuant ~o which a 

responsible party is conducting a removal action, RI/FS, or 

remedial action. Id. § 6972(b) (2) (B). Federal courts have 

jurisdiction over RCRA citizen ;mndnent hazard· suits and are 

.. ::; .. ::;.:.:::. -:--=- 0 a:~thoi:'.~ze.d "to .restrain any ·person who has cont"ributed or who is 
... . ~ . . . - . . . . '. . . . 

. ·· .. -..:C:o~i:rib~t;ing ... t:o ~be ~a:sri.: ~~-·~~e~~~~ .hanaliiis-,··:.fit~~ge, i~e~~~~t, 
. . ·. . .. . - . . . . . . . ·~ ·. ·. ~. .: ~ ·.. .. . . . . : . :.~- :·- . . . ...... . .. ·. 

transpdrt~tiori, cir .disposal ·of. ·a.ny:.s9lid o~ !la:zan;6us.·. . .:· .... 

waste . n J,g. § 6972 (a) . 

By prohibiting RCRA citizen imminent hazard suits with 

respect to hazardous waste sites where a CERCLA response action is 

underway, while not prohibiting RCRA citizen enforcement suits 

wit!: respect to such sites, Congress clearly intended that a 

CERC!A response action would not prohibit a RCRA citizen 

enforcemen~ suit. Because the definition of "person".under RCRA 

includes a·· state, -. 4~ u. s. c ~ §'. '690.3°C·l.5} .. :<West· l.9 83 ), :··coiorado could · 

e.nforce- .RW .in_- f°~<;i~rai. c~~rt, b~;:r.e~y;~g. o.n "~ru.~ s. C·i.tizen . 
. . .· . . . . . 

enforcement suit. provision, ·42 u.s.c .. ·. § 6972 (a) .(1) 
.. 

(West Supp •. 

-27-



' -. - ;,. -· :;2_-:·':;.,-

1992), provided t~at ·- complied with the r:qu.~si~e notice 

provisions. ~id. § 6972(bl (1) (A). See also ~allstrom v. 

Tillamook Count:y, 493 U.S. 20, 26 (1989) ( "C:::::II?liance with . 

notice provision is a mandatory . . . condit.:..:::::i precedent .:or 

suit"). Because CBWMA became "effective" pursuant the EPA's 

delegation of RCRA authority to Colorado, and ~~e final amended 

compliance order was issued pursuant to CHWMA, Colorado could 

arguably seek enforcement of the final amended compliance order in 

federal court pursuant to§ 6972(a) (1). However, we need not 

decide t~is issue. While Colorado's counterclaim sought 

enforcement of the final amended compliance order in the district 

court, Colorado asserted the counterclaim solely under CHWMA., 

claiming that it ·was compul.sory pursuant to Fed. R. Civ. P. 13(a), 

ai:ir;l seeking. tci invoke .th_e dist;:-ict ·court~ s. ancillary jurisdiction. 

.l 

·,· · ·: .- ~:r~:_·:~e~ .i~p~~i~~~-; --~~;.:: ~~- ~o·~· ~~~,::·~.~~--d~·-_.no~:-~~~ss :cci~ qpinion ·. . . 

· · ... on w~e-the~·. ~~-d~~i '·~~~it :j~~~~d~~~i~~ ·-«~~er. 6~i6~~o·' i··;cci~t~~~i~~, _,·· .. 

..... · 

.. .. . '.. . .. 

is proper under § 6972 (a) C 1) (A) • Nonetheless, our discussi·on of 

this provision is relevant to our determination that Congress did 

not intend a CERCLA response action to bar a RCRA enforcement 

action, or an equivalent action by a state which has been 

authorized by EPA to enforce its state hazardous waste laws in 

lieu of RCRA. 

c. 
·. ; __ ~ther ·than._ ch~~l-enging the- ·Arn\y'·s.; CERCU remedial" ~ction, 

coi-orado. i~.-~t~~:tihg to -~nfori::~. th~ ·requireiµen.ts: of its .. : .... 
. . .. . . ... · . . . . ·: . . . . . .. ,· .· 

·.federally ·author~ied:· ha~ardous wa.ste laws a.Iid. i::egulatio~s (. 
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... 

. . . . ~ .. 

... , consist:ent: wit:h i:.s cngoi:ig du::y ::::::: p=::n:ect: :.::e healc!:'l and 

environment: of its ci::izens. CERCLA itself =ecogni=es that these 

requirement:s are applicable to a facil~ty duri=g the pendency of a 

CERCLA response act:ion. ~Moskal v. United States, 498 U.S. 

103, 109-lO (1990) (stat:utes must be construed ~ogive effect: to 

"every clause and word"). Further, RCRA contemplates that 

enforcement actions may be maintained despite an ongoing CERCLA 

response accion, and we cannot: say that CER.CLA implicitly repealed 

RCRA's enforcement provision given CERCLA's clear st:atement to the 

contrary. ~ ~.anor Care, :nc. v. Yaskin, 950 F.2d 122, 127 (3d 

Cir. 1991) ("Congress did not intend for CERCLA remedies to 

preempt complement:ary st:ate remedies."). While the decision to 

use CERCLA or RCRA to cleanup a site is no:cmally a "policy 

-· qti~stion(] approP'riate for age~cy .resolu,tion," Apache Powder Co. 

; :v~-- :odi.c$d ---s~~-~:~~~ .9.6s .... _F-:2~r p.6; ~~-- . .c.o.c .• :.·:·ci~. ·:i;9_2> :~ -~he. pl.a.in·-

~~gu~g~· .of.· b~·~.~;~ s~a-~u~.~~ · ~F~~~-~·~ ·:~'?~.". ~-~a·t~· :e:f b,~~~~~~ c,.f· i.~s:· :· · .: · ::· , . 

RCRA responsibilities despite an ongoing CERCLA response action. 

'!'hus, enforcement actions under state hazardous waste laws which 

have been authorized by the EPA to be enforced by the state in 

lieu of RCRA do not constitute "challenges" to CERCLA response 

actions; therefore, § 96l3(h) does not jurisdictionally bar 

Colorado from enforcing the final amended compliance order. 

v. 

]fyen. if an action QyColqrado to.enforce the final·a.J;Ileni:ied 

.coIIIJ?+~a.Il~~ o~der 

'resoonse action, - . .. 

··-~-

wo~ld))e a· iichallenge". ·to :the Ai;mY' s · cER.cu·. · · 

.t~e ··p~~i~:· l~gu~~e._ ·o~ §::. 9.6 .. 13. ch°> : ~~ul~ ~Iily ·b:u. a 
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. ~ . 

:ederal =ourt from exer=~si~g jurisdic=ion over Colorado's action. 

Colorado! however, ~s not required to invoke federal court 
. . 

jurisdic=ion to enforce.t~e final amended compliance order. 

Rather, Colorado can seek enforcement of the final amended 

compliance order in state court. Therefore, § 9613(h) cannot bar 

Colorado from taking "any" action to enforce the final compliance 

order. 

The final amended compliance order was issued by CDH pursuant 

to its authority under CHWMA. CHWMA not only authorizes CDH to 

issue c=:npliance orders, ~t also authorizes CDH to request the 

state actorney general to bring suit for injunctive relief or 

civil or criminal penalties. Colo. Rev. Stat. § 25-15-308(2) (a) 

(Supp • l9 9 2 ) • ~ ill..Q. id. § 25-1.5-309 (administrative and civil 
. ~"'" :·; .. . 

·-:::··c.-·-.. . .: ... -: . ."·::;. _ .. ·~· • ... . ~·· · .. ·., . • . 

. p~na·l_ti~$.); ·.ii;l:_:§ '25-1.5~3·1.0 ·.(cripiinc;tl uaf.fe~es-penal:ties) ·: ... 

.! 

. · .... : . . ··•.. . . . . .; . . . : . . . . . . ,, . :_. ~ •. .. . . . _.. . . -: . .. . . . ~ ~ . . . ·.. . . . . 
·~ :·· ... :· · · c-onjJ;are. ·42.···u .-:s: .•. ~·!'. ·§~ _69.2s·.t~> JI:} ·.('West· supl.:>"-~ .· i:992 >· · ._!a~or;·z-i+lg;:.thtl!.'" ·, · ~ · 

EPA ·.t_o· is~ue~ .kru· ·6~mp·i~ance ~~e~~-. :·.ass~~s·:·-~~~~1 ··~e-~a·ieie~-~-.·:~ci.·· . < 
bring civil enforcement action); isi. § 6928(d} (criminal penalties 

for knowing violations of RCRA}. Unlike RCRA-enforcement suits by 

the EPA which must be brought in federal court, 42 u.s.c. 

§ 6928(a} (1) (West Supp. l.992), CHWMA enforcement actions must be 

brought in the state "district court for the district in which the 

site or facility is . . ; located" or in the "district in which 

the violation occurs." CC?lp. Rev •. · Stat~ §§ 25-15-305 (2)_ (b) I 

. ·: .. · . 

. : . 2 5- 15 ~ ~ 09 ·(.l) ( ~tipp ;_.:·.· 19_9~) .• : As·. the operator of a ·:federal f ac·iiity .. 

subj ec"t . to : re9'µlati_on urider. CHWMA~.· :the ~ ·i~ ·si.tbj ect ··to iip·r_oc::es_s: 

··or .Sanction" ·of· d:1e ·:co1o·rado sta,te· court~ with respe.ct to 
~ 

. 
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enforcement: cf Ch"WMA. .;2 :; .S .c. § 6961 :west: :983) . 3ecause 

Colorado may bring an enforcement: suit: in st:at:e cour:., ~ 96i3(h) 

·aces not: preclude C:Jlorado ::ram caking "any" act:ion t:o enforce t:he 

final amended compliance order. 

VI. 

By distinguishing i:.s February 1989 order, which recognized 

that Colorado could enforce CHWMA with respect to Basin F, from 

its order in this case, which enjoined Colorado and CDH from 

taking any action to enforce the final amended compliance, based 

on the EPA's subsequent: ~lacement of Basin F on the national 

priority list:, :.he dist:r:..::::=. court: also .appears to have _implicitly 

relied on 42 u.s.c. § 9620(a) (4) (West: Supp. 1992). Section 9620 

sets-forth CERCLA's application to federal facilities. Subsection 

.... ·:.:'fa>· (4) provides, in relevant-: part .... that "[sLtate laws concerning 
. • . • • ~ • •: • • . I • • . ·• . • • • ... ; •· .... 

; .. ·. ··. . .·~ r~~i :an¢: ;em¢diar~ a~~~~·ri;:·. inc.1u&g -s~cite. · 1aw~ ·.:c:egard.ing . 

..... · .. ·. -~n~~r~~~n~. ~-s~a-ii··.· ~~~i;· ·t~_··.r~~ '.:~~ r~e~i~~:_:;~~-~6~· ~:~_-. 

facilities owned or opera.t:ed :by a department, agency, or 

instrument:ality of the United States when such facilities are not 

included on the National Priority list." ,Ig. Apparently, the 

district court construed this subsection as precluding the 

application or enforcement of state laws concerning removal or 

remedial action at federal facilities which are listed on the 

national priority list. 

-:-°As.·the ·united. Sta~es.<oandidly .co:z:icedes ~. t;ie. di~trict court's 

· · appli·cac_iQn .o(· .. §·:-.9~2.0 (ai .(4}· .is .-.iI?-eorr~~t:.~ ·, · ~ ~ppel:lee' s ~r. a~. · ·· .. 
.. .·. 

·36. -At ~est, § 962·oca>-C4) dete~nes th~:~ontrdiiii'ig.law, .not 
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=ederal court- jurisdic=:.an over actions ~y a sca~e. ~oreover, =he 

distr:.=~ court's reasoning =egards CEWMA as a state law 
. . 

"concerning removal and remedial act:ion." While we recognize·c!lat:. 

CER.CLA' s definition of "=emoval and remedial act:·ion" :.s 

conceivably broad enough to encompass certain RCRA corrective 

act:ions, see 42 u.s.c. §§9601(23), 9601(24) !West: Supp. :992), we 

believe that had Congress intended§ 9620{a) (4) to exclude states 

from enforcing their EPA-delegated RCRA responsibilities, it .would 

have· expressly said so. The district court's reasoning is 

contrary to§ 9620(i) which expressly p~eserves the obligations of 

federal. agencies 11 ~.o comply with any requirement: of (RCR.Al 

(including corrective action requirements)." 42 U.S.C. § 9620(i) 

(West:. Supp. 1992). This provision indicates that Congress did not 

····· '1'~tend'~ t~t .RCRA, qr· s'tate. laws .. authoriz.ed by.J:he. EPA _t_o be 
. - : ·. ~ . . . ... · ..... :... . . . . .. .. . . . -_.: .. . . : . . .• . .' : . : .--.. -.. ~. . .. : . . ·. . : . ·. . . . ··.:.. . : . ·: .. ~ .. 

·: ,enf9roed· in: 1.ie1J,': .of ... R~, .. tQ .Q.ef.~quivaient:. to-· Iaws. -concerning· 
... ··'-· . · .. ·.. . ........ · ... ·: .. · .. :. · .. • . . ·:... . . . ...... ··~:· ... :-~:-. ··: ... -~:-:· .. ·:··;:-~ . ·. . ·-· .· ..... 

removal 'at,ld ieniedial actions· •.. : ·: .. 

Despite the United States' concession concerning the 

incorrect application of§ 9620(a) (4), it argues -that the listing 

of Basin F on the national priority list removes any doubt that 

Colorado's enforcement of CHWMA at the Arsenal is precluded by 

§ 96l3(h). However, the national priority list is nothing more 

than "the list of priority releases for long-te.rm remedial 

evaluation.and response.". 40 C.F.R. § 300.425(.b) {19.92). It 

··"s~rv~~-:primariiy.-·i~t.o~tional· ~u~o~~s.: id~ti~ying fo+ .·the 

States and the public those facilities and sites or other re.leases 

.. 
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whic:: appear ::::: war:::ant ::-emedial acti::=.. " -- - . ;;.ep. ::o. 348, ? 6th 

Cong., 2d Sess. 50 (1980). Placement:. ::n t~e ~ational ;:::iority 

· list: simply has no beari:ig on a federal faci2.i=y's obligat:.ion to 

comply with st:.at:.e hazardous wast:.e laws whic~ ~ave been authorized 

by an EPA. delegat:ion of RCRA aut:.hority or a st:.at:.e's ability to 

enfo:::ce such laws. 

VII. 

The United States alternatively cont:.ends t:.!lat CERCLA's 

provision, which grants the President authorit:.y to select the 

remedy and allow for st:.ate input through the ARA.R's process, ~-

42 U.S.C. § 9621 (West: Supp. 1992), bars Colorado from enforcing 

state law independent of CERCLA. This is a curious argument:. in 

light of §§ 96J.4(a) and 9652(d)· which expressly preserve state 

RCRA aut:.hority, and we find it to be without: merit. 
. . . . ·. 

. . . ::- .. : .. ·_··:~· __ · .·.· _.·_:·:.:·.· .... ~·-:.·~._· ... ·._·;<;--~~:.:._A~·-·.;.·.'. .. .-... -..· ..... : .. :_::-, :··_. · .. .:--· .. 
Whi+e--the ·united ·s_t:.~t~s · ao~~ n~~ dispute·: ·that :c~ngress·. ··:·"..: ... 

intended st:.at:.es to play a role in hazardous waste cleanup, the 

Unit:.ed States argues that the st:.ates•·role when a CERCLA response 

J.9 The legal significance of a part:.icular site being placed on 
the national priority list is that: "(o]nly those re+eases included 
on the [nat:.ional priority list:} shall be considered eligible for 
Fund-financed remedial action." 40 C.F.R. § 300.425(b) (J.) (J.992). 
Given that federal facilities, like the Arsenal, are not eligible 
for Superfund-financed remedial action, 42 u.s.c. § 96J.i(e) (3) 
(West Supp. J.992); 40 C.F.R. § 300.425 (b) (3) Ci992), placement of 
a federal ~acility on the national priority_ list s~rves only 
infonnatioµal purposes •. ·. ~ 54. F.ed. Reg .• · 1.a, 520-, .1·os21 . C i9 a.9 > _. · .. · 
{EPA Listing Policy· for· Federal. Facilities) c ~placing Fed.e;ai · · .. 
facility·sites on the [national priority.list] series ·an •important 
infonna·tional" function and helps_ ·to $et: p;rioritieg ~ci f oeus . . 
cieanup effo~ts on those Feder-a.l.·siees.that·present:.-the most 
serious problems n ·) • • . . . . ·- . . . 

. ·• . 
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act:ion is underway is ·confined t:J CERCLA' s ARAR' s p=ocess. 20 

Undoubt:edly, CERCLA's ARAR.'s provision was intended t:o provide "a 

mecnanism for st:ate involvement: in the selection and adopt:ion of 

remedial actions which are federal in character." Colorado ·r. 

Idarado Mining Co., 916 F.2d 1486, 1495 (10th Cir. 1990), cer~. 

denied, 111 s. Ct. 1584 (1991). See ~ United States v. Akzo 

Coatinas of Am .. !nc., 949 F.2d 1409, 1455 (6th Cir. 1991) (ARAR's 

provisions "reflect Congress' special concern that state interests 

in the health and welfare of their citizens be preserved, even in 

the face of a comprehensive federal environment:al statute"). 

Nonetheless, nothing in CERCLA'supports the contention t:hat 

Congress intended the ARAR's provision to be the exclusive means 

of state involvement in hazardous waste cleanup • 

.. . . 

. . : ··=·_fo.:.-::. -~~ ·.P~~:t~~!9--~u~~-:·_~.-[t]ne·.~~~~$id~ri~ .. ~·~;i; !?.~:!:~·ct:.·.:· ·._.= ···.·: .· 
. ·appropriate·· r·eme~ial. actions ·det.~~ed: ~O· b~. n~ce~sa~· t<?. ;t>e_._ · , 

carried out ·l,lilder :section 9604 . ·· -~ ·• which. are in accordance with·~. 
this section, and-to the extent p·racticable, the natioria:l 
contingency plan, and which provide for cost effective response." 
42 u.s.c. § 962l(a) (West Supp. 1992). -Any hazardous substance 
remaining on site at the completion of the remedial action may be 
subject: to a level or standard of control "equivalent to any 
federal or state AR.AR, including RCRA or state hazardous waste 
laws. ~. § 9621(d) (2) CA). The President has the authority to 
waive federal or state ARAR's in selecting a remedial action under 
certain circumstances. ~.isl. § 9621(d) (4). When the President 
waives ARAR' s w·ith respect to federal facilities, the state may 
seek judicial review in federal court, limited to the 
administrative record, to determine whether the President's 
finding supporting the waiver· is _supported by substantia.J.. 
evidence._:_ l.si •. ·§ ·9621 Cf) (3.) (B) (i) • · If· substantial. eviden~e does 

~ -~ot ·supPQrt the· P~es;dent·' s: ·finding;·· a·. co\ire ·may -modify ·the" · · . 
remedial .acticiri to conforit\ to ... the ~r .. ··,lsi·~ .§ · 9.62l·(f) (3) ,(B}-(i"il;- . 
however, if the state fails to establish that the President's 

· fiµding is nor. supp<?rted by substantial evidence,· the st.ate may 
. · .· pay the. additional cost attributable . to meeting the· ARAR. . ~-

§ ·9621 (f.) (3_) (B) (iii). · · ·· . . . 
. ""·:--:-:...:.... 
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····-=--· :• . . 

Contrary co the United States' =laim, Colo=ado :..s not 

:..nvading the President's authori'=Y to select a CERCLA remedial 

action. Rather, Colorado is merely insuring ~~at =~e.Army comply. 

with CHWMA which§§ 9614(a) and 9652{d) of CERCLA expressly 

recognize is applicable. Sections 9614(a) and 9652(d) were 

~ncluded within CERCLA when it was originally enac~ed in 1980. 

See Pub. L. No. 96-510, §§ l14Ca), 302(d), 94 Stat. 2795, 2808 

{1980). However, the ARAR's provision was not enacted until the 

i986 amendments to CER.CLA. ~Pub. L. No. 99-499, § 121, 100 

Stat. 1672 (1986). Certainly, Congress could not have intended 

the ARAR's provision to be the exclusive means of stat:e 

involvement in hazardous waste cleanup as provided under 

§§ 9614(a) and 9652(d) when the-ARAR's concept did not even come 

into being until six years after CERCLA was enacted. 

.. . Mo;e~er,:: wM.l_~ :the-:~,_.~ -provi~ion requir.es ~~e Pre~·iderir.· 
• . • .• . . . •. ·.. . - .• • . • - •.. • • • • • • .. •. ! 

.... :.~ -;:_ ... ._.- . :· . ~.. .... . · .. ~ ·.· . . . . .. :· . -.· '\ ·. : ... · -. . . . ' . . . . . . . . .· . . . .. . . . 
· .. to: ~l.lp,,: ·a~ '.state ··t;O .p~:i:cipate : in remedial. pla,.n:i:iing': and 'to: r'ev.i"ew -. .... 

·.and comment on r~ediaJ. ... pl~~ ·~2 ··u~s .• c~ ·'§. 9~2i.(f). (~). {~e~~ s·u~~~ · : . 

1992), it only allows states to ensure compliance with state law 

at the completion of the remedial action. ~ ir,i. 

§§ 962l(d) (2) {A), 9621.(f) {2), 9621(f) {3). However, §§ 9614(a) and 
j 

9652(d) expressly contemplate the applicability of other federal 

and state hazardous waste laws regardless of whether a CERCLA 

response action is underway. Gi~en that RCRA clearly applies 
. . 

during ·the ·c1·osure . peri_~d of a regule?-ted. fac.ility ,. · ~ · 40 .. c. -F:. R.. · 
. . . . . . ;• .. . . ·. 

§ 264.228 (1992)"; ~- § 265.228, the ARAR's provision cannot be 

... 
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che exclusive means of scate involvement. ~~ =~e c~eanup of a site 

subject to both RCRA and CERCLA authority. 

Contrary to the U:ti.ted .states' claim, per=~c~~ng state 

involvement in hazardous waste cleanup outside o! CERCLA's ARAR's 

process, based on independent state authority, does not render the 

ARAR's process irrelevant. When a state does not have independent 

authority over the cleanup of a particular hazardous waste site, 

the ARAR's provision insures that states have a meaningful voice 

in cleanup. However, when, as here, a state has RCRA authority 

over a hazardous waste site, §§ 96l4(a) and 9652(d) expressly 

preserv-e the state's exercise of such authori:y regardless of 

whether a CERCLA response action is underway. 21 

~--;..~:;_;:~.·~<::;~ ·. . .. 
• • • • .. • • • • • .•. •• • • • • • • • .-. • . : • • • • • • .. • ·'I.~ • .• • • • • ~. ••• • • • • •• 

-= ~.::·,,-:. ~];:·. ··T?ie::y~eed .. s.tat.e.~·:'~~1ii:!s".«~~ .. tda.iaa~'. ?.1~ni~s- :cinci ... .NS'~o: c~atiriers· .. · ·· .. · 
· to··f?upp_ort .its ·c~aim t~t .. t~e-·ARAR'.s ··prCV:i:sicn· provi4es t;he-.· .· ..... -. ·· _··. 

·.·exclusive .mearuf for state. involvement in the cleanup." o"f a::·.· . . 
hazardous waste site where a CERCLA response action is underway. 
In Idarado Mining, we held that § 962l(e) (2) which authorizes a 
state to "enforce any Federal or State ·standard, requirement, 
criteria, or limitation to which the remedial action is required 
to conform under" CERCLA in federal district court, did not 
authorize the district court to grant a state injunctive relief in 
the state's CERCLA response cost action. 916 F.2d at 1494. 
Unlike Idarado Mining, Colorado here is not seeking to broaden its 
§ 9607 response action authority or §"962l(e) (2) ARAR enforcement 
authority under CERCLA. 

In.Akzo Coatings, the Sixth Circuit held that the te?:mS of a 
consent decree between the EPA and a responsible ·party "set the 
par~t~rs. _of _relief .. avai~abi~ ·to the. st_a~e" against ~he . . _ 

··respons_ib·le party;· and·.§ 9621Cff precluded· the s~ate ·fronr·pursuing 
alternative-·· state remedi·es agains·t the· responsible party·:· 949' ·. · 
F.2d at 1454-55. Unlike the state in .Akzo coatings, Colorado is 

· ~s.serting its· i~dependent EPA-delegated RCRA authority rather than 
chall.enging th.e selecti.on of. a CERCLA remedy. 
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B. 

The .unit.ed States also argues that t.o allcw Colorado to 

enforce the final amended compliance order would violate CERCLA's 

provision that "(nJo Federal, State, or local pennit shall be 

required for the portion of any removal or remedial action 

conducted entirely onsite, where such remedial action is selected 

and carried out in compliance with (§ 962J.l ." 42 U.S.C. 

§ 962J.(e) (1) (West Supp. 1992). While this provision arguably 

conflicts with§§ 9652(d) and 9614(a) when a state has been 

authorized :o issue and enforce RCRA pe:i:mits, t.he facts of this 

case do not require us to reconcile the potential conflict. The 

final amended compliance order does not require the Army to obtain 

a pel:Ittit; rather, it merely requires the Army to maintain its 

_ interim status during the closure period as required by both RCRA 

· _::-.:' .. :_;.:~··:·~~ :.;i~· .b-~ef~~i~ do·· :sci·;: ·.the .Arrriy. mu~t .updctte". :its existing.: 
........... : . . . .· .... : . . . .. : ·. ·:~.: . . . . .. . . ·.• . .. ·.. . . . . . ~ .... _ ..... '.. . . . :· . :. · ... _._·: __ : • .. ·• . . ~.. ~- . 

RCRA/~ pe~e· _:applicat.io~·. ~o --~~clt;c:I.e a.ir.um;t.s .. ~rentlY.. · .· ·. · 

containing Basin F. hazardous :waste. Appe°Ilants'· App." at .. l.01. 

Thus, enforcement of the final amended compliance order would not 

violate § 962l(e) (1). 

c. 
The United States also directs us to CERCLA's section 

governing "(s]ettlements," 42 U.S.C. § 9622 (West Supp. 1992), and 

specifically its provision, within. the n (s_] pecial notice 

proce_du:tes" s~sect_ion, ~n~it.1ed. ". [i].nconsistent re$ponse .action. n. 

~- § 9622 Ce} (6). This provision states that-

. (~]hen e~ther the P;-esident·, or a .potentially . 
responsible. -pa~t;.y purs~aD:t: to· an administ:rat:ive · orde·r o:i:-.. 
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consent decree under (CERCLA.J, has i~itiated a r~~edial 
investigation and f°easibility study for a partic'.!lar 
facility under this chapter, no potentially responsible 
party may undertake any remedial action at the faci~ity 
unless such remedial action has been authorized by =~e 
President. 

.. ' ., 

Id. While the relevance of § 9622(e} (6) to the present ::ase is .! 

unclear, the United States relies on the EPA's interpretation of 

this provision in a policy statement concerning the l~sting of 

federal facilities on the national priority list.· ~ 54 Fed. 

Reg. 10,520 (1989). In the course of discussing· why it would not 

apply its policy of deferring placement of RCRA-subjected sites on 

the national priority list to federal facilities, the EPA 

recognized that when it undertakes a CERCLA response action at a 

site subject to state-delegated RCRA authority, a conflict may 

arise "from the pverlap of the corrective action authorities of 

· .. · -· ··:: .. the'..t.wo .statutes,.".- I,g. _at lQ;-522.; . '.!he EPA takes ·the position 
. ,,.: . . . . . . . . . . . . ' . . . . . . . ·:. . . . . . . . . . .. .. : ~· .. . .. .. . . : ·: : . . . ~ = . ~ . ·. . . . 

.. _.·· __ _.. · =--··t::ha.i. § ·9·6·22·c~>.(.6r give~· the E~~--f~1··aueiiority.oVer~t!;t1!°._:r;~dy ... ·· 

.· ... -~ : .·. ~~-e~- ~-~~ ·-~-onf:i~~t~~g ~-:~~w~ -o~ -~~~- ~~~---~~-~ ~ -~~-~~~h~r.i'z·~~- ~i~te.·:._. 
cannot be resolved in regard to a site where a RI/FS has been 

initiated. ~- at 10,523. In the EPA's view, § 9622(e) (6)'s 

authorization requirement applies, not only to a potential.ly 

responsible party's independent remedial action, but also to any 

action by a party which has been ordered by the state under its 

RCRA authority "as both types of action could be said to present a 

·potenti".l ·confl·ict w.it;h a CERCLA ~uthorized action .. " .IQ,. Thus, 

in the case of a conflict between the .EPA aild the state·, 

§ 9622 (e) ·(6)_ authorizes the EPA to withhold authorization to a 

pot~µti~y·_-·responsib~~ . party· fr~ going forward_· with ~- Reta· 
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correccive accion ordered by che scate. :d. Not surprisingly, 

the United States argues for deference co the EPA's interpretation 

of§ 9622(e) (6). See Hill v. National :':::-ansp. Safety Bd., 886 

F.2d 1275, 1278 (10th Cir. 1989). 

The EPA's interpretation of§ 9622(e) (6) has several 

problems, not the least of which is that it permits the EPA to 

preempt state law contrary to § 96l4(a) and to modify a 

responsible party's obligations and liabilities under state RCRA 

programs contrary to§ 9652(d). Section§ 9622(e) (6) makes 

absolutely no mention of RCRA-authorized state actions, and it 

seems highly suspect that Congress intended this provision which 

is buried within a subsection entitled "notice provisions" in a 

section addressing settlements with private responsible pareies to 

·-- -~::·resolve conflicts between .state-RCRA laws .~ CERCLA response 

. ·' .. . a~ti_ons.·. ~-.. ~--~-R.:: Rep .... Nof ·2·~~--(I·,.,. ~~~ ~ori~. t :~~: S~s~ .· .. -~00 .· 
· .. .r..·::. .· . . .. : ~. :. .•. ·: :. ·.: . : ... ·.:: •. . :. : .. ·. ·. .. .... •. . :' .• · .• · •·. • ..• •.•. . . ~ . .:_ .·., : •' ... 

· = .. -- ·· · 'CJ.:985)-.: ~-reprinted in 1986· ·U ~s. c;c··.-A.N. '28:35·;-. 2ss2 · c § 9622 was. · . 
. . . . ·. :. ·. . .· . . . . . 

"designed to.encourage and facilitate negotiated private part:y 

cleanup") . 

Moreover, applying the EPA's interpretation of § 9622(e} (6) 

to federal facilities is contrary to the plain language of 

CERLCA's section specifically addressing federal facilities. 42 

u.s.c. § 9620 (West Supp. 1992). Congress expressly provided 

within the federal facilities section that "[n]othing in this 

sect.ion .snall affect or. impai~ ~h~· obliiatfon. -~f any deparbnent, 

agency or instrumentality .. of. ~he United States to comply ~ith any 
. · .. • . . 

requ;ir~nt o~ -. [R~) (including· correct:i ve action requireme~ts) . " 
·, -

-·=:-
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·!d. § 9620(i). While the EPA takes the positi~n ~hat ~=s 

interp=etation of § 9622(e) (6) is not inconsistent with§ 9620(i) 
.. 

be.cause RCRA requirements can be achieved · through the ARAR' s 

process pursuant to§ 962l(d) (2), 54 Fed. Reg. at 10,526, the 

ARAR's process cannot be the exclusive means of a RCRA-authorized 

state's involvement in the cleanup of a RCRA-regulated site 

because otherwise a party's obligations under other federal· and 

state hazardous waste laws would be modified during the closure 

period contrary to§ 9652(d), and state law would be preempted 

contra=;{ to § 9614(a). ~supra. By the same reasoning, if the 

ARAR's process constituted a state's sole means of enforcing its 

RCRA p=ogram at a federal facility, the federal agency's RCRA 

obligations prior· to completion of the CERCLA remedial action 
, .. ,..,. ... \ . .- . ·-

·- ·- _..;-~~~ld ~e .~affecti:!d or _imp~ireq.• ~C:C:>ntracy to the ·plain -language of . 
. . . . ·... . . . . ... ; . : . .. .· .. :" .. : . . .. : ·.. . . .. . \ .... ·. . . . .· :. . . - . ·_·;. .: . ... · ... : .·· : .... ·· .. - .. 
~. § · 9.6.20 (J.) ..• · . ~ H.R.,. -~ep •. : .No.: .253-Cl),. a~· 95; reprinted· J.n ·1·996· 
• : ••• 1' •• ~ J • : .. • ; :- .. •• • .... - • 4! : • •• • .. • • • : : • _... • • • • • • •• • ••• ~ .. 

·u. s. c. t:A.N .. ·at 28-zi ~federal ·f~cili~~~s·· ~ecti~·n '··· .. pr"orld~s: t~~--. · ... . . .. 

public, states, and [the EPA] increased authority and a greater 

role i~ assuring the problems of hazardous substance releases are 

dealt with by expeditious and appropriate response actions"). 

Finally, § 9622(e) (6) fs triggered by the ·initiation of a 

RI/FS. The federal facilities provision requires federal agencies 

to commence a RI/FS within six months after the facility is 

inc;:luded on the nat;:ional pri~rity list, 42 u.s.c. § 9620 (e.) (1) 

(West Supp. 1992) ,. and .commence a· remedial· a.ctidn within.- fifteen 

months of the study's completion, ]Ji. § 9620(e) <2>, w~~le a~ the 
-· 

same time ~rm(iding that this ~ectidn qoes ~ot.af;ect or· impair 
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che agency's RCRA corrective action requiremencs. :d. ~ 9620(il. 

Certainly, Congress could not have intended co require a RI/FS and 

RCRA compliance in one section while ac the same cime barring-RCRA 

compliance when a RI/FS is initiated in another section. As 

summed up by one commentator, nif placement on the {national 

priority list], completion of a RI/FS, and initiation of remedial 

action pursuant to (§ 9620] does not impair RCRA obligations, mere 

initiation of the required investigation cannot have this effect." 

Joseph M. Willging, Why .tlli:. EPA's Cµrrent Policies .Qll Potential 

CERCLA-RCRA Authority Cgnflicts May ~ Wrorig 1 1 Fed. Facilities 

L.J~ 69, 82-83 (Spring 1990). 

Because the EPA's interpretation of§ 9622(e) (6) is "contrary 

to the plain and sensible meaning" of§§ 9622, 9614(a) and 

·:. 9652 Cd) , . and, when applied to federal facilities·, §. 9620, we do 

_. ·:.n~~ -aff~rd it. any- ~·e.fer-e~c·e-.· ·Hill·~." SS~·- F ~2d at ;i.~·79 .(~~t~tj.ons . 
":.. ... ...... · •. . ·... . ·. . . ..... 

. . ··.: 

omfttedl ." · In our view, · § 9622 (e) (6) does ndt ·bar ·a state from 

exercising its EPA-delegated RCRA authority at a federal facility 

where a RI/FS has been initiated. 

VIII. 

We REVERSE the district court's grant of summary judgement 

for Plaintiff-Appellee, the United States. we REMAND to the 

district court with instructions to VAcATE the order prohibiting 

Defendants-Appel~ants, Colorado and CDH, from taking any action to 

enforce the final amended compliance order and for furt~er . . . . . . 

.P;-6ce~<iing~ ;.coxisistent. ·~:lth t·hi~- ·api"~ion.: . 
. : . . . . : . . . . . .. · . : . .· . 

.• . . · .. \' .. 
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Decision in U.S. v. State of Colorado 

Enclosed for your information is the decision of the Court 
of Appeals for the Tenth Circuit in U.S. v. Colorado. You may 
recall that I wrote an amicus brief on behalf of twenty-two 
states supporting the State of Colorado in this case. We have 
been successful beyond my wildest expectations. The Court of 
Appeals destroyed each and every one of the Fed's arguments 
which have been driving the states crazy at 
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