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RE: Appellate Decision in State v. Thermaltron, Inc., Court 
of Appeals for the Eighth District, No. 59732 

Please be advised that on January 16, 1992 the Eighth 
District Court of Appeals (Cuyahoga County) affirmed Judge 
Pokorny•s decision finding Thermaltron, Inc. and its owner 
liable for operating a medical waste incinerator without a 
permit, and assessing a civil penalty of approximately 
$41,000.00. I attach a copy of the decision. 

The decision is extremely important to the Environmental 
Enforcement Program because of the following reasons: 

1. The Court affirmed the trial judge's allowance of Ohio EPA 
witness testimony as to what it believed the penalty should 
be pursuant to the U.S. EPA penalty policy. The Court held 
that it was not error to.permit such testimony since the 
Court exercised its own discretion in fashioning the 
penalty. 

2. The Court rejected - Thermaltron's claims that they were 
the victim of selective enforcement. The Court expressly 
noted that a mere showing that another person simil.arly 
situated has not been prosecuted is not sufficient to 
demonstrate selective enforcement; rather, a defendant must 
demonstrate actual discrimination due to invidious motives. 

3. Perhaps most importantly, the Court agreed with the State's 
assertion that the civil penalty component of "economic 
benefit" can include prof its earned during a period of 
operation without a permit. The Court expressly rejected 
the Defendant's contention that economic benefit was 
limited to the amount of interest the Defendant could earn 
on the capital costs of pollution control equipment not 
installed. 

It is an extremely helpful decision as these three issues 
are commonly raised in environmental enforcement actions. 
Finally, it should be noted that Christopher J. Costantini, who 
has since left this off ice, deserves the bulk of the credit for 
this decision. 
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The STATE, ex rel. CELEBREZZE, Atty. Gen., Appellee, v. THERMAL-TRON, 
INC. et al., Appellants 

No. 59732 

Court of Appeals of Ohio, Eighth Appellate District, Cuyahoga County 

71OltioApp.3d 11; 592 N.E.2d 912; 1992 OJ1i0App. LEXIS 150 

January 16, 1992, Decided 

PRIOR HISTORY: [***I] CHARACTER OF 
PROCEEDING: Civil appeal from Common Pleas Court. 
Case No. 164254 

DISPOSITION: Judgment affirmed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Defendants, a corporation 
and its president, appealed a decision from the common 
pleas court (Ohio), which entered a verdict for plaintiff, 
the Attorney General, and enjoined the operation of the 
corporation and otdered defendants to pay a fine for op
erating two infectious waste incinerators in violation of 
Ohio Rev. Code Ann. § 3704.05. 

OVERVIEW: Under Ohio Rev. Code Ann. § 3704.05, 
defendants could not allow emissions of an air contami
nant in violation of Ohio Environmental Protection 
Agency standards. Defendants obtained permits to install 
two incinerators, but prohibited the burning of Type V 
and Type VI wastes until performance tests were con
ducted on those wastes. The permits provided for the 
company to apply for conditional permits. The Attorney 
General presented evidence at trial that the company 
operated the incinerators for various periods despite its 
lack of a conditional permit to operate and the failure of 
the stack tests. The court rejected the president's argu
ment that his efforts to comply with the emission stan
dards excused his actions. The court also found that the 
trial court had jurisdiction to require the payment of a 
civil penalty under Ohio Rev. Code Ann. § 3704.06. 
There was no abuse of discretion in allocating a fine for 
the risk to the environment, for net profits the company 
earned during the operation of the incinerators without a 
pennit, and for defendants' indifference to the law. 

OUTCOME: The court overruled defendahts' assign
ments of error and affinned the trial court's judgment. 

LexisNexis(R) Headnotes 

Civil Procedure> Trials >Bendt Trials 
Civil Procedure >Judgments > General Overview 
Civil Procedure > Appeals > Standards of Review > 
General Ovetview 
[HNl] A reviewing court will not reverse a judgment 
supported by competent, credible evidence as to each 
material element of a case. Every reasonable presump
tion must be made in favor of the judgment and if the 
evidence is susceptible of more than one construction, 
this court must give it that interpretation most consistent 
with the verdict. Finally, the determination of witness 
credibility rests with the trier of fact. 

Environmental Law >Air Quality > General Overview 
Governments > State & Territorial Governments > Li
censes 
Real Property Law > Zoning & Land Use > Special 
Permits & Variances 
[HN2] No person shall cause, permit, or allow emission 
of an air contaminant in violation of any rule adopted by 
the director of environmental protection under division 
(E) of Ohio Rev. Code Ann. § 3704.03, unless the person 
is the holder of a variance issued under Ohio Rev. Code 
Ann. § 3704.03(H), permitting the emission of the con
taminant in excess of that permitted by the rule. No per
son who is the holder of a permit issued under Ohio Rev. 
Code Ann. § 3704.03(F) or (G) shall violate any of its 
terms or conditions. No person shall violate any order, 
rule, or determination of the director issued, adopted, or 
made under this chapter. Ohio Rev. Code Ann. § 3704.05 
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Environmental Law >Air Quality > General Overview 
Environmental law > litigation & Administrative Pro
ceedings > General (Jverview 
[HN3) Ohio Rev. Code Ann. § 3704.06 provides that the 
trial court shall have the jurisdiction to require payment 
of a civil penalty of not more than $ 25,000 for each day 
of each violation. It is well established that the amount of 
such a penalty lies within the discretion of the trial court. 

Constitutional Law > Equal Protection > level of Re
view 
C011stitutional Law > Equal Protection > Scope of Pro
tection 
[HN4] The conscious exercise of some selectivity in en
forcing a statute fair on its face does not in and of itself 
amount to a constitutional violation. For selective en
forcement to constitute a denial of equal protection, the 
defendants must demonstrate purposeful or intentional 
discrimination. This burden is not satisfied by a mere 
showing that another person similarly situated was not 
prosecuted; a defendant must demonstrate actual. dis
crimination due to invidious motives or bad faith. Inten
tibnal or purposefuldiscrimination will not be presumed 
from a showing of differing .treatment. Finally, a defen
dant prosecuted under a regulatory statute is not relieved 
ofthis burden. 

Environmental Law > Litigation & Administrative Pro
ceedings > General Overview 
[HNS] Monetary penalties are. designed to deter conduct 
which is contrary to a r~gulatory scheme. To be an effec
tive deterrent, penalties must be large enough to hurt the 
offender. In assessing the appropriate penalty, a court 
should consider the good or bad faith of the defendant 
the financial gain to the defendant as well as environ~ 
mental harm. 

Environmental Law > litigation & Administrative Pro
ceedings > General Overview 
[HN6] Where the charges against the defendants are 
based upon the operation of the inc:inerators without a 
permit and before a company's incinerators passed a 
stack test and performance test for the incineration of 
waste, a fine based upon net profits earned during the 
period of illegal operation is appropriate. 

Environmental Law > Litigatio11 & Administrative Pro
ceedings > General Overview 

[HN7] There is no requirement of proof of actual harm to 
the environment before imposing a fine. 

COUNSEL: Lee I. Fisher, Attorney General, Christo
pher J. Costantini, Patricia A. Delaney and Christopher 
Korleski, Assistant Attorneys General, Environmental 
Enforcement Section, for appellee. 

Allen & Hodgman, Bruce C. Allen and Blair Hodgman, 
for appellants. 

JUDGES: Ann McManamon, Judge. Matia, C.J., and 
Spellacy, J., concur. 

OPINION BY: McMANAMON 

OPINION 

[*14) [**913] The Attorney General for the state 
of Ohio, Anthony J. Celebrezze, Jr., sued Thermal-Tron, 
Inc. and its president, Akram Habib, for operating two 
infectious waste incinerators in contravention of Ohio 
EPA air contaminant emission standards and the terms of 
the company's permit to install. ( R.C. 3704.0S[A}, [CJ 
and [HJ.) Following a bench trial, the court entered a 
verdict for the Attorney General, enjoined the operation 
of the Thermal-Tron incinerators, and ordered the defen
dants to pay a$ 41,300 fine. In a timely appeal, Thermal
Tron and Habib raise six assignments of error. 1 Upon a 
review of the record, we affirm. 

1 See Appendix. 

[***2] In their first assignment of error Thermal
Tron and Habib challenge the trial court's findi~g that the 
company operated in violation of R.C. 3704.05. 

[HN 1] A reviewing .court will not reverse a judg-:
ment supported by competent, credible evidence as to 
each material element of a case. C.E. Morris Co. v. 
Foley Constr. Co. (1978), 54 Ohio St.2d 279, 8 00.3d 
261, 376 N.E.2d 578. Every reasonable presumption 
must be made in favor of the judgment and if the evi
dence is susceptible of more than one construction, this 
court must give it that interpretation most consistent with 
the verdict. Seasons Coal Co. v. Cleveland (1984), JO 
Ohio St.3d 77, 10 OBR 408, 461N.E.2d1273. Finally, 
the determination of witness credibility rests with the 
trier of fact. State v. DeHass (1967). JO Ohio St.2d 230, 
39 0.0.2d 366, 227 N.E.2d 212. 

R.C. 3704.05 states, in relevant part: 

[HN2] "(A) No person shall cause, permit, or allow 
emission of an air contaminant in violation of any rule 
adopted by the director of environmental protection un
der division (E) of section 3704.03 of the Revised Code, 
unless the person is the holder ofa variance issued under 



Page 3 
71 Ohio App. 3d 11, *; 592 N.E.2d 912, **; 

1992 Ohio App. LEXIS 150, *** 

division (H) of section 3704.03 of the Revised Code, 
[***3] permitting the emission of the contaminant in 
excess of that permitted by the rule. 

"* * * 

"(C) No person who is the holder of a permit issued 
under division (F) or (G) of section 3704.03 of the Re
vised Code shall violate any of its terms or conditions. 

"* * * 
[**914] "(H) No person shall violate any order, 

rule, or determination of the director issued, adopted, or 
made under this chapter." 

[*15] In March and May 1987, the Ohio EPA is
sued permits to Thermal-Tron to install two incinerators 
at the company's Cleveland facility, The permits pro
vided for a Total Suspended Particulates ("TSP") limit of 
.1 pound per one hundred pounds of waste charged; a 
hydrogen chloride ("HCI ")limit of four pounds per hour; 
and no visible emissions or odors in the exhaust gases of 
the incinerators. Thermal-Tron was required to demon
strate compliance with these emission limits through 
stack tests. The permits also prohibited the burning of 
Type V and/or Type VI wastes until performance tests 
were conducted on these wastes. Finally, the permits 
provided that the company was to apply for conditional 
permits to operate pursuant to Ohio Adm.Code 3745-35-
02(H). 

After receipt ofthe permits [***4] to install, Ther
mal-Tron began stack tests on incinerator No. 1. The 
first test was conducted on November 30, 1987 and re
vealed TSP emissions of .23 pounds per one hundred 
pounds of waste and 4.89 pounds per hour ofHCl. In a 
January 29, 1988 letter to Habib, the Cleveland Division 
of Air Pollution Control ("DAPC") found that this stack 
test failed to demonstrate compliance with the emission 
limits. The letter further noted Thermal-Tron's failure to 
apply for a conditional permit to operate and stated: 

"Further, the subject incinerator should only be op
erated in the interim for 'shake down' purposes in prepa
ration for testing since any other operation may subject 
you to enforcement actions and civil penalties." 

Two days later, Habib sent a letter to the DAPC, re
questing a conditional permit to operate and outlining 
changes he intended to institute in order to bring the in
cinerator into compliance. Habib subsequently provided 
the DAPC with further information as requested but no 
action was taken on the conditional permit. On March 
22, 1988, the DAPC, however, forwarded an "Enforce
ment Action Request" to an EPA staff attorney. 

Habib subsequently installed a scrubber system on 
[***5] incinerator No. I and scheduled a stack test for 
June 29, 1988. The test revealed HCl emissions of .5 

pounds per hour, but the TSP level exceeded permissible 
limits. Habib informed the DAPC of intended modifica
tions and scheduled a third stack test for October 12, 
1988. This test also failed to demonstrate compliance 
with the TSP emission limits. The record demonstrates 
Thermal-Tron successfully completed a stack test for 
both TSP and HCI in August 1989, six months after the 
Attorney General filed this action against the company. 

The Attorney General presented evidence at trial 
that Thermal-Tron operated from September 1987 
through March 1988 and from September 1988 through 
February 7, 1989, despite its lack ofa conditional permit 
to operate and its failure of three stack tests. Douglas 
Seaman, Chief of the Bureau of [*16] Industrial Air 
Pollution for the city of Cleveland, reviewed Thermal
Tron's waste manifests, burn logs and temperature re
cording charts and testified that the company was in
volved in actuaJ operations four to eight hours a day, five 
days a week. In adctition to the hours and regularity of 
operation!), Seaman based his conclusions on the volume 
of waste [***6] burned. The Attorney General pre
sented hundreds of waste manifests detailing the type 
and amount of waste received by Thermal-Tron from 
area hospitals and other waste generators. Finally, Sea
man testified a required performance test for cobalt was 
not conducted until November 20, 1988. 

John Curtain, an engineer with the Cleveland 
DAPC, testified that "shakedown" or "debugging" opera
tions are conducted before stack tests to determine 
whether the equipment is performing properly. He told 
the court it is not necessary to use actual medical waste 
or to run an incinerator eight hours a day for shakedown 
purp.oses. Curtain also averred that on February 24, 
1989, he met with Habib at Thermal-Tron and observed 
the presence of boxes of medical Waste and that incinera
tor No. 1 was operating, Finally, Curtain explained that 
cobalt recovery operations in the incinerator [* *915) 
would involve the burning of Type V waste and possibly 
Type VI waste if particulate matter were present. Sea
man previously testified that he believed heavy metals 
would be found in the filters after the cobalt recovery 
process. 

Although Habib admitted Thermal-Tron incinerated 
medical waste and confidential FBI [***7] papers, he 
told the court that the company was involved only in 
shake~down procedures. Habib identified the waste 
manifests and temperature charts and admitted that tem
peratures of two thousand degrees, as depicted on the 
charts, indicated waste was being charged. He also testi
fied to all the steps and expenses he undertook to bring 
incinerator No. 1 into compliance with the emissions 
standards. Finally, Habib acknowledged that Thermal
Tron was involved in cobalt recovery through the incin
eration of material received primarily from petroleum 
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refineries. Temperature charts demonstrated cobalt re
covery operations occurred on forty-two occasions be
fore the November 1988 performance test. 

In light of the record, particularly the testimony of 
Seaman and Curtain as well as the waste manifests, tem
perature charts, and operating records, we find compe
tent, credible evidence to support the trial court's finding 
that Thermal-Tron was operating in violation of R.C. 
3704.05. The court was free to disbelieve Habib's claim 
that only shake-down operations were conducted. 
DeHass, supra. We further reject Habib's argument on 
appeal that his efforts to comply with the emission stan
dards excuse[***8] his actions. 

Accordingly, this assignment of error is overruled. 

[* 17] In their second assignment, Habib and Ther
mal-Tron assert the court impermissibly admitted the 
testimony of Thomas Rigo and the federal EPA's civil 
penalty policy. They also claim the court erroneously 
applied an Ohio EPA penalty policy adopted after the 
violations occurred. 

Over defense objections, the court permitted Tho
mas Rigo, an Ohio EPA official, to testify as to the fed
eral EPA's civil penalty policy. Rigo told the court that 
since late 1988 the Ohio EPA followed the federal EPA's 
guidelines on civil penalties. These guidelines entail 
consideration of the economic benefit the company de
rived during the period of violations, the severity of the 
violations, including harm to the environment, duration 
of non-compliance, and the willfulness of the violations. 
Rigo outlined different methods to compute the penalty 
for Thermal,.. Tron's violations, but recommended the use 
of gross revenues for calculating the economic benefit. 
Under this approach, Rigo opined the penalty should 
equal $ 449, 787. Habib and Thermal-Tron argue Rigo's 
testimony was improper because it "usurped" the court's 
responsibility [***9] to determine the penalty. 

R.C. 3704.06 [HN3] provides that the trial court 
shall have the jurisdiction to require payment of a civil 
penalty of not more than $ 25,000 for each day of each 
violation. It is well established that the amount of such a 
penalty lies within the discretion of the trial court. State, 
ex rel. Brown, v. Dayton Malleable (1982), l Ohio St.3d 
151, 157, l OBR 185, 190, 438 N.E.2d 120, 124-125; 
State, ex rel. Brown, v. Howard (1981), 3 Ohio App.3d 
189, 3 OBR 216, 444 N.E.2d 469. Nothing in the record 
indicates the court merely adopted any of the approaches 
described by Rigo or set forth in the federal EPA civil 
penalty policy statement. The court explicitly rejected 
Rigo's recommendation to use gross revenues and stated: 

"Now there was much discussion whether the Court 
should automatically penalize the defendant in the 
amount of gross receipts realized during the unlawful 

operation which the State of Ohio suggests is appropri
ate. 

"The defendant suggests that it did not realize any 
economic benefit but that it incurred $ 71,478.35 of ex
penses as a result of the installation of the scrubbers and 
other anti-pollution devices. 

"The Court cannot intelligibly [***IO] assess an 
approximate penalty applying either approach. 

"The Court does find that the defendant operated i !
legally for an 11 month period, [**916] and realized 
economic gain during this period. The company profited 
$ 41,060 in fiscal years 1987 and 1988, (24 months). 
The Court will therefore assess the penalty of $ 
19,000.00 as economic benefit realized as a result of 
delay in compliance." 

[* 18] The court's opinion demonstrates it consid
ered the factors in the federal EPA penalty policy. We 
find no error in this regard since the court exercised its. 
own discretion in fashioning the penalty. Furthermore, 
considerations of financial gain to the defendant and en
vironmental harm are appropriate in assessing penalties 
in pollution cases. SeeHoward, supra, at 191, 3 OBR at 
217-218, 444 N.E.2d at 471. 

Finally, we reject the defendants' argument that the 
application of the federal EPA guidelines violates Sec
tion 28, Article II of the Ohio Constitution prohibiting 
retroactive legislation. Their position is based upon the 
fact that the Ohio EPA began using the federal EPA 
guidelines only in late 1988. The record demonstrates 
that, although Thermal-Tron's violations began [***II] 
in late 1987, they continued until February 7, 1989. Fur
thermore, the court djd not adopt any policy requiring 
greater penalties. As previously noted, the court merely 
considered factors outlined in the federal EPA policy and 
then fashioned a penalty within the confines of R. C. 
3704.06. 

This assignment of error is overruled. 

In their third assignment of error, Thermal-Tron and 
Habib assert that Ohio EPA enforcement policies violate 
their equal protection rights. 

The defendants argue Thermal-Tron was singled out 
for harsher penalties as opposed to other businesses 
which allegedly were either not penalized or received 
lesser fines. The defendants claim the actions of the Ohio 
EPA amount "to the deliberate destruction of this small, 
minority enterprise" and violate their right to equal pro
tection as guaranteed by the Fourteenth Amendment to 
the United States Constitution and Section 2, Article I of 
the Ohio Constitution. We agree with the Attorney Gen
eral that the defendants' argument is based upon a theory 
of selective enforcement. 
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[HN4] "[T]he conscious exercise of some selectivity 
in enforcing a statute fair on its face does not in and of 
itself amount to a constitutional violation.'' [***12] 
Whitehall v. Moling (1987), 40 Ohio App.3d 66, 69, 532 
N.E.2d 184, 188, citing Oyler v. Boles (1962), 368 U.S. 
448, 82 S.Ct. 501, 7 L.Ed.2d 446. For .selective enforce
ment to constitute a denial of equal protectkm, the de
fendants must demonstrate purposeful or intentional dis
crimination. Snowden v. Hughes {1944), 321 U.S. 1, 64 
S.Ct. 397, 88 L.Ed. 497. This burden is not satisfied by 
"a mere showing that another person similarly sitilated 
was not prosecuted * * *;a defendant must demonstrate 
actual discrimination due to invidious motives or bad 
faith. Intentional or purposeful discrimination will not 
be presumed from a showing of differing treatment." 
State v, Freeman (1985), 20 Ohio St.3d 55, 58, 20 OBR 
355, 357, 485 N.E.2d 1043, 1046, citing Snowden, supra, 
321 U.S. at 8-9, 64 S.Ct. at 40I, 88 L.Ed. at 503. Finally, 
a defendant [* 19] prosecuted under a regulatory statute 
is not relieved of this burden. Moling, supra, 40 Ohio 
App.3dat 70, 532 N.E.2d at I88-I89. 

The defendants pre~ented evidence that other busi
nesses involved in the incineration of waste were either 
not prosecuted or received lesser fines. The defendants, 
however, did not demonstrate [***13] that other alleged 
violations were similarly situated with Thermal-Tron. 
For example, the BFI facility in Warren, Ohio, had 
passed a stack test although it operated without a permit. 
Thermal· Tron did not pass a stack test during the viola
tion period. The BFI facility in Cleveland continued its 
operation after its permit expired and was fined$ 28,000. 
Thermal-Tron never obtained a permit to operate. Even 
assuming, arguendo, that Thermal-Tron demonstrated it 
was simated similarly to these other businesses, nothing 
in the record indicates the Ohio EPA acted with invidi
ous motives or bad faith. Freeman, supra. Thus, we find 
no violation of the defendants' equal protection rights. 

This assignment of error is overruled. 

[**917] In their fourth, fifth and sixth assignments 
oferror, Thermal-Tron and Habib challenge the $ 41,300 
fine. We will address these assignments concurrently. 

As previously noted, the assessment of an appropri
ate penalty lies within the discretion of the trial court. 
Dayton Malleable, supra, I Ohio St.3d at 157, I OBR at 
I90, 438 N.E.2d at I24-125; Howard, supra, 3 Ohio 
App.3d at 191, 3 OBR at 217-218, 444 N.E.2d at 471. 
Absent a finding [*** 14] that the court acted in an un
reasonable, arbitrary or unconscionable manner the fine 
will not be disturbed. Malleable, supra. Finally, R. C. 
3704.06 empowers a court to impose a$ 25,000 fine for 
each day of violations. 

[HN5] Monetary penalties are designed to deter 
conduct which is contrary to a regulatory scheme. How-

ard, supra. To be an effective deterrent, penalties must 
be large enough to hurt the offender. Id In assessing the 
appropriate penalty, a court should consider the good or 
bad faith of the defendant, the financial gain to the de
fendant as well as environmental harm. Id. 

The court allocated the $ 41,300 fine as follows: $ 
12,300 for the risk to the environment, $ 19,000 for eco
nomic benefits and $ 10,000 for the defendants' indiffer
ence to the law. 

The defendantS initially challenge the court's use of 
net profits to determine the economic benefits. Jn its 
opinion, the court found that the defendants illegally 
operated for eleven months between September 1987 and 
February 1989, and that the company had net profits of$ 
41,060 in 1987 and 1988 (twenty-four months). We find 
that the court reasonably fined the defendants $ 19,000, 
an amount approximately [***15] equal to the net prof
its the [*20] company earned while operating in viola
tion of R.C. 3704.05. The defendants argue the court 
should have used the federal EPA policy which provides 
for a fine equal to the amount of interest the company 
could earn on the capital costs of pollution control 
equipment not installed. Such a penalty has little applica
tion to this case since Habib made modifications and 
installed equipment after the failed stack tests. Rather, 
[HN6] the charg~s against the defendants are based upon 
the operation of the incinerators without a permit and 
before the company's incinerators passed a stack test and 
performance test for the incirteration of Type V and VI 
waste. Thus, a fine based upon net profits earned during 
this period of illegal operation is appropriate. 

The defendants also challenge the court's imposition 
of a$ 12,300 penalty for harm to the environment. They 
claim the fine is improper since the court did not find 
that the defendants' actions caused actual harm to the 
environment. [HN7] There is no requirement of proof of 
actual harm. As the trial court stated in its findings: "[I]f 
this violation was duplicated by the other sources the 
effects could cause [***16] serious hann." We find the 
court's decision to impose the$ 12,300 fine reasonable. 

Finally, the defendants contest the court's allocation 
of$ 10,000 for Habib's indifference to the law. The re
cord demonstrates Habib had been an employee with the 
Cleveland Division of Air Pollution Control for seven
teen years before founding Thermal-Tron. He was famil
iar with the air contaminant emission laws and the neces
sity of obtaining a permit to operate. Habib, nonetheless, 
operated the incinerators for eleven months in violation 
of RC. 3704.05. In light of these facts, we find the 
court's$ 10,000 penalty reasonable. 

Accordingly, the fourth, fifth, and sixth assignments 
of error are overruled and the trial court's judgment is 
affirmed. 
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Judgment affirmed. 

Matia, C.J., and Spellacy, J., concur. 

APPENDIX 

Appellants' assignments of error: 

"Thetrial court erred in finding that any ofThermal
Tron's operations were in violation of the law, where the 
express tenns of the modified permit to install permitted 
such operation for the purpose of bringing [**91 ~] the 
facility into compliance, and the unrebutted evidence 
was that Thermal-Tron made continuous [*21] progress 
towards [*** 17] achieving compliance with air pollution 
standards, not only reaching but far exceeding applicable 
emissions standards." 

1I 

"Assuming that any penalty was Justified, the trial 
court erred by permitting EPA Official Thomas Rigo to 
offer his own opinion as to the amount of the penalty and 
the criteria and methods for calculating the penalty; and 
by admitting the U.S. EPA's 'Clean Air Act StatiOrtary 
Source Civil Penalty Policy,' and associated work sheets. 
By doing so, the trial court permitted Rigo to usurp the 
court's responsibility to interpret the law, adopted le~al 
standards without foundation in Ohio law, and most im
portantly, applied a policy that was adopted by the Ohio 

EPA only after the alleged violations occurred, in pl~in 
violation of the constitutional prohibition on retroactive 
legislation." 

III 

"The crushing penalty imposed on this minority
owned business which has been closed by the State and 
has no ability t~ pay the penalty, while competitors with 
more serious violations have paid minimal penalties and 
are permitted to continue operations, deprives defendants 
of the equal protection of the laws." 

IV 

"The trial court applied an erroneous legal standard 
in basing [***18} the penalty on Thermal-Tron's net 
profits rather than the costs of delayed compliance." 

v 
"The trial co.urt erred by enhancing the penalty for 

harm to the environment, in the amount of$ 12,300, 
without requiring proof of any actual harm to the envi
ronment, and in the face of undisputed evidence that 
there was in fact no h~ to the environment.'' 

VI 

"The trial court's conclusion that defendants dis
played indifference to the law, mandating. a fui:her en
hancement of the penalty by $ t 0,000 1s agamst the 
manifest weight of the evidence." 


