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STATE OF OHIO, HARRISON COUNTY 

l IN ~HE COORT Of APPEALS 

SEVENTH DISTRICT 

I 

I STATE OF·OHIO, 

l PLAINTIFF-APPELLEE, 

'1 - vs -I DOUGLAS GRAY, 
l 
I 
j 

I 

DEFENDANT-APPELLANT. 

OPINION 

CASE NO. 412 

I CHARACTER OF PROCEEDINGS• Criminal Appeal from the Common 
Plea5 Court, case No. 4305 
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1 JUDGMENT: 

1\ JUDGES 

,,i HON. JOSEPH E. O'NEILL 
I HON. JOSEPH DONOFRIO 
i ! HON~ EDWARD A. COX 
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Affirmed 

Dated: September 6, 1990 
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;1 

Anthony J. Celebr~zze, Jr. 
Attorn~y G~neral 
J. Michael Marous 
Philip E. Haffenden 
Asat. Attorneys GenQral 
Environmental Enforcement 
30 East B~oad Street 
Columbus, Ohio 43266-0410 

Andre'\ooi' Hutyera 
Prosecuting Attorney 
105 Jamison Ave. 
P • o . :ao:x. 2 3 5 
caoiz, Ohio 43907 

Joseph A. Wheeler 
113 E. Third. St. 
Ulrichsville, Ohio 44663 

Nanette M. DeGarmo 
152 N. Broadway 
P. o. Box 541 
New Philadelphia, Ohio 44663 
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This is a timely appeal from the Harrison County Common 

Court wherein defendant-appellant, Douglas Gray, was 

ii convicted of unlawfully and recklessly disposing of or causing 

1 another to dispose of hazardous waste at a location which was not 

1 icensed for the disposal of hazardous waste, and also of 

unlawfully and recklessly transporting or causing another to 

i transport or tolerating thQ transportation of hazardous waste to 
d 
;, a location in Harrii;;on County which was not licensed for 
'I 
;;receiving hazardous waste. 
,I 
I! ,, 
;; 
l! 

Appellant wa~ vice~preeident of YEI, Inc. when he 

;! o.n~e~ed fourteen dr_urns of Toluene and Xylana, £orl11erly buried in 
i1 !l canton, Ohio, and had them t.l:'ansported to Harrison County where 
1' 
;!they were buried. A Harri5on county re~ident reported this 

)lburial to the Harrison county Sneriff's office. 
ii 
I! 
!; ,, Toluene and Xylene are solven~s which are poured down 
~ i 
:; well holes to prevent accumulation of paraffins, which may clog 
ii 
l1the mechanical operation of the rods and pump in tne wells. 

1/ Wells in Harrison county are treated approximately four times a 
\\ 
p year with about one hundred gallons of sol vent per treatment. 
,1 
'I 
jJBased upon this, appellant's defense to the felony counts of 

!!transportation and disposal of hazardous waste was that Toluene 

/ and Xylene fall unde.r the exclusionary clause in O.A.C. 3745-51-
1 

l
, 04 (B) (5): 

11 (B) TlHl fol lowing wastes are not hazardous 

I 
waate&: 

"* * '* 
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ff(S) Drilling fluida, producad waters, and other 
waste& associated with the e~ploration, 
development, or production of crude oil, natural 
gas or geothermal energy.ff 

The trial court condluded that thQ two solvents, if ii 
l\ used to break up porafHn• 1n well hol&o, would not produce a 

! 1 waste; to t.he contrary, they would et~:5irni late into tha natu:ral 
ll 
[!gas or crude oil comin9 from the well. In this caee, the drums 
·1 
ir 
:: conta'ining the solvents had been buried ir. c~nt.on without bein9 

I 

iused in well holes; thus, to categorize these sclvent5 as waetes 
I 
!would be stretching the definition set forth in o.A.c. 3745-51- 1 

I 
i 04 (B) (5). Further, O.A.C. 3745-51-03 (E) places the burden of 

\ proof in demonstrating that a waste is not hazaidoUs pursuant to 

1 acknowled9ed lists ·shall be upon the person mak:Lng such claim. 

Ii The evidence at trial indicated that the solvents 
ii 

!11 exhibited a flashpoint characteristic of hazardous waste under 

liRulea 3145-51-20 to 3745-51-24 of the Ohio Administrative Code. 

II 'l'h Q trial court found appellant quilty of the 
,, 
jl aforementionad oha.r9a~ and fined him SlO, 000 •. ()0 for each 

1\ conviction; however, $16, 000 .OO of the f inQ was·: ·:uspe:nded. 

sentence 0£ imprisonment was impoced. Thi£ appeal followed. 

Appellant's firet assignment of error alleges: 

"The trial court erred in failing t.o di&ini£a 
charges 0£ trensport:.ing and disposinq ha2ardoua 
wastes where the defendant is employed in thQ.oil 
and gas industry which ia e~cluded from regulation 
by both tederal and state l~w.• 

No 

Appellant bases his defense on the exclu~ion theory 

which relies on the language in O.A.C. 3745-51-04 C») (5). The 

same language appears in 40 CFR 261.4 (b) (5) adopted by the o.s. 
EPA. 
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Th~ trial court det~rmined the waste previously buriQd 

i in Stark County and unearthed and transported to Harrison County 
1, 
~jwae not within the e~clu~ionary claueee of regulation. Thia is 

!iconsistent with the Ohio Supreme Court's holding in State v • .. 
!' 
'· 
:!Tipka (1984), 12 Ohio St. 3d 258 1 that environmental laws should 

ii 
1
.be interpreted in a manner consistent with the underlying policy · 

·I 

\!of protecting public heal th and safety and to· conserve natural 
Ii 

i\ resources. 
i• 
'1 ., The trial court exercised its discretion in finding 

i!tbat the solvents did not fall within the exclusions to 

ll regulation. We find no evidence that this action by the trial 

!!court constituted an abuse of discretion. Appellant's first 
II 

liassignment of error-is found to be without merit. 
i: 

li Appellant's second assignment of error alleges: 
l! 

!l 
if 

ij 
!1 
ii 

"The trial court erred in failing to dismiss the 
indic:tmgnt!i> on the basis that the:r· we:ra founded 
upon unconstitutionally v•gue st-tutes ~nd 
regulationG." li 

!I 'j Appellant argues the trial court faileo to follow the , 

)holding eet forth in Robert5 v. State {1933), 46 Obi~ App. 364 I 

!\that etatutes and rules muzt deseribe with certainty the act / 
·1 I, 
jwhich i~ forbidden. Appellant buttressed thi~ argument with Mr. 

I wai:-d • s testimony that j t was hiis opinion that discarde<.i. barrels 

'l containing Toluene woula be wastes associated with 011 and gas 

I exploration. 

! However, in State v. Norrnandale Properties (1988}, 420 

[IN.W. 2d 259, 262, the Minnesota Court of Appeals wrote: 

I 
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1 "Vasuenese challenges to ~tatut~s that do not 
I involve first amendment freedoms must be examined 

I 

·! 
i-
i 
I 

I in li9ht of the faete of the particular case.• 

ii In this e .. e, the appellant' G own behavior recognized l 
: I the viola ti on and tne indictmC!nt oi tin9 the sta. tutes and ~! 

i:regulations. The trial court·~ entry of June 16, 190$ addrE!Gsad I 
'1 

jlthis issue. Giving the words of the statute their plain mE1anin9. 

i\
1
we do not find them to be vague. Therefore, appellant'~ seoond I . 

ijassignrnent of error is found to be w1thoue merit. 

!i Appellant's third assignment of error alleges; 

\1 "The court's ruling that the appellant had the 

111
• burden of proving the applicability ot the 'oil 

and gas exclusion•, ·as set forth in O.A.c. 374!i-
l 51-04 (Bl (5), by a preponderance_ of the evidence, 

I 
was improper and an error of law." . 

R.C. 2901.0S(Al imi;>oses upon the accused the burden of 

!going forward and proving by a preponderance of the evidence any 

!1 .a£firrnativ$ dQfense a. defendant intends to . raise. Appellant's 

l!thid assignment of error is without merit. 

I\ ., 

I 
Appellant's fourth assignment of error alleqes: 

"Th~ guilty finding by the trial court was not 
sustained by euf ficient evidGnce and was contrary 
to law regardin<J the State 1 & burden to prove 
;r;ecklessnees beyond a reasonable doubt.. 0 

An appell~te court cannot auhetit~te it• judgment for 

that ot the tri~l court absent an abuse of discretion. Appellant· 

kne~ wna~ was in the bar~els, or he should have known1 thQr~fore, 

lhe cannot conten~ he was not reckless in causin9 the ~olvents to 

l be transported to Harrison county tor bui;-ial in a non-licenaed 

I facility. A careful review of the entire record does not exhibit 

an abuse of discretion herein. Therefore, appellant's assignment 

of error is found to be without merit. 
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II il The judgment of the trial court is affirmed. 

;I 
t 

\! O'NeilL P.J., concurs. 

1 Donofrio, J., 
' 

concura .. 
! 

APPROVED: 
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STATE OF OHIO ) 
) 

HARRISON COUNT~ ) SS: 

STATE O~ OHIO, 

~LAINTIFF-A?PELLEE. 

- vs -

DOUGLAS GRAY, 

oeFeNDANT-APPELLANT. 

IN TBB COURT OF AP~EALS Ot OHIO 

S8VENTH DISTRICT 

JOURNAL B~TRY 

CAS& NO. 412 

~or the rea~on~ ~tated in the opinion cendered hQcein, 

1 the assignments of error are o~ecruled and it i~ the final jud9-I ment and order of this court that th• judgment of th• common 

II Pleas Couct of Harrison county, Ohio, is a!tirmed. Co~t5 to be 
'j 
I taxed against appellant. I 
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