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IN THE COURT OF COMMON PJ.,EAS 
CLARK co'oNTY, OHIO -

STATEOFOIIlO,EXREL. . . CASE NO. 92-CV-0579 
BETfY D. MONTGOMERY _ 
AlTORNEYGENERALOFOIIlO, 

Plaintiff, 

v. 

DIXIE DISTRIBUTING, et al., 

·-
Defendants. 

. . . . . . 

. . 

. . . . . . . . 

JUDGE MEAGHER 

CONSENT ORDER 

Whereas the Plaintiff, State of Ohio, ex rel. Betty D. Montgomery, Attorney 

Gen~ral of Ohio, filed the Complaint in this action against Defendants Harry C. 

Deitune and Dixie Distributing Company to enforce Ohio's hazardous waste laws 

foUn.d in Chapter 3734 of the Revised Code and rules adopted thereunder; and 

Whereas it has been represented to Plaintiff that all of the_ containerized 

hazardous waste and other materials that were the _subject of Plaintiff's Complaint 

have, together with the trailers in which the hazardous :waste and other materials 

were stored, been removed from the locations referenced in the Complaint; and 

Whereas the Plaintiff and these Defendants haye agreed to speedily resolve 

this matter; and 

Whereas the Plaintiff and these Defendants have consented to the entry of 

this Order; 
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THEREFORE, without trial of any ~ue by the Court or admision by any part}r 

as to any wrongdoing of any kind, and upon the consent of the parties ~ereto, it is 

hereby ORDERED, ADJUDGED ai:td DECREED as follows: 

I. DEFINITIONS 

As used in this Consent Order: 

• 
"Consent Order'' or .uorder'' means this Consent Order and any appendices 

hereto. In the event of conflict between this Order and any appendix, the Order 

shall control. 

"Defendants" means Harry C. Denune and Dixie Distributing Company. 

Uliless otherwise specifically noted in this Consent Order, any requirement or 

obligation or liability imposed in this Consent Order upon Defendants is imposed 

jointly and severally. 

"Director" means Ohio's Director of Environmental Protection. 

"Ohio EPA" means the Ohio Envirollillental Protection Agency. 

"0.A.C." means the Ohio Administrative Code. 

"Plaintiff'' means the State of Ohio by and through the Attorney General of 

Ohio ... 

"R.C." means the Ohio Revised Code. 

II. JURISDICTION AND VENUE 

1. The Courfhas jurisdiction over the ~ubject matter of this action, 

pursuant to R.C. Chapter 3734 and the rules adopted thereunqer. This Court has -
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• jurisdiction over the Defendants. Venue ~ proper in this Court. 

III. PERSONS BOUND 

2. The provisions of this Consent Order shall apply to and be binding 

upon the Defendants, their agents, offic~, employees, assigns, successors in 

interest. 

IV. SATISFACTION OF LAWSUIT 

• 3. Except as otherwise provided in this Consent Order, c~mpliance with 

the terms of this Consent Order shall constitute full satisfaction of any civil liability 

of Defendants to Plaintiff for all claims alleged in the Complaint. 

4. Nothing in this Consent Order, including the imposition of stipulated 

civil penalties if any, shall limit" the authority of the State of Ohl? to: 

(a) Seek relief for claims or conditions .not alleged in the Complaint; 

(b) Seek relief .for claims _or conditions alleged in the Complaint which 

occur after the entry of this Consent Order; 

(c) Seek relief for violations which occur after_the date of entry of this 

Consent Order, including violations of this Consent Order; 

( d) Seek relief for contamination that is discovered by Ohio EPA after the 

date of entry of this Consent Order. 

' 
, V. PAYMENTS PURSUANT TO R.C. §§ 3745.12 and 3734.13 

5. Defendants are ordered and enjoined to pay costs to the State of Ohio, 

pursuant to §3745.12 One Hundred Thousand, Fiy~ Hundred Dollars ($100,500.00). 

This amounfshall be paid by delivering to Plaintiff, c/ o Matt Sanders, 
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Administrative Assistant, or his successor at the Office of the Attorney General of 

• 

Ohio, Environmental Enforcement Section, 30 East. Broad Street, 25th Floor, 

Columbus, Ohio 43215-3428, a certified check in that amount, payable to the order of 

"Treasurer, State of Ohio" within ten (10) ~iays fz:om the date of entry of this Consent 

Order . This payment shall be deposited in the immediate removal fund created· by 

RC. §3745.12. Defendants are further ordered and enjoined to pay to the State of 

Ohio, pursuant to §3734.13 Twenty-Five Thousand Dollars ($25,000.00). This 

amount shall be paid by delivering to Plaintiff, c/ o Matt Sanders, Administrative 

Assistant, or his successor at the Office of the Attorney General of Ohio, 

Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, 

Ohio 43215-3428, a certified check in that amount, payable to the order of "Treasurer, 

State of Ohio" within ten (10) days from the date of entry of this Consent Order . 

This payment shall be deposited into the hazardous waste clean-up fund created by 

R.C. § 3734.28. 

VI. STIPULATED PENALTIES 

6. If Defendants fail to make either of the payments required pursuant to 

Section V above, Defendants are immediately and automatically liable for and are 

ordered- and enjoined to shall pay to Plaintiff immedia_tely a stipulated penalty as 

~ollows: 

(a) For each day of each failure to make a payment, up to thirty (30) days 

after payment is due-200 Dollars ($200.00). 

(b) For each day of each failure to make a payment, from thirty-one (31) to 
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sixty (60) days after payment is due100 Dollars ($400.00). 

( c) For each day of each failure to make a payment, over sixty ( 60) days 

after a requirement is due to be met-1000 Dollars ($1000.00). 

7. Defendants are ordered and _enjoined to pay any required stipulated 

penalty by delivering to Pl~tiff, c/ o Matthew Sanders, or his successor at the Office 

of the Attorney General of Ohio, Environmental Enforcement Section, 30 East Broad 

SO:-eet, 25th Floor, Columbus, Ohio 43215-3428, a certified check in the amount of the 

stipulated penalty, payable to the order of "Treas':ller, State of Ohio.If. This penalty 
. . 

shall be deposited into the hazardous waste clean-up fund created by R.C. Section·. 

3734.28. 

8. The payment of stipulated penalties by Defendants and the acceptance· 

of such stipulate.d penalties by Plaintiff pursuant to this Artide shall not be 

construed to limit Plaintiff's authority to seek additional relief pursuant to R.C: · 

Chapter 3734, including civil penalties under R.C.§3734.13, or to otherwise seek 

judicial enforcement of this Consent Order, for the same violation for which a 

stipulated penalfy- was paid or for other violations. 

VII. RETENTION OF JURISDICTION 

9. . · This Court will retain jurisdiction of this action for the purpose of 

enforcing this Consent Order. 

VIII.COSTS· 

10. Defendants are hereby ordered to pay the _court costs of this action as of 

the date of entry of this Order. 
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IX. ENTRY OF CONSENT ORDER BY CLERK 

Upon signing of this Consent Order by the Court, the clerk is directed to 

·enter it upon the journal. Within three .days of entering the order uport the 

journal, the clerk is directed to serve upo11 all parties notice of the order and Its date 

of entry upon the journal and note the service in the appearance docket. 

X. AUTHORITY TO ENTER INTO THE CONSENT ORDER 

• 12. Each signatory for a corporation represents and warrants that he/ she 

has been duly authorized to sign this document and so bind the corpo~ation to all 

tenns and conditions theroof, and that he/she· submits 'with this Consent Order an 
authenticated and certified resolution from the corporation estabµshing that he/ she 

is so empowered. 
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BETIY D. MONTGOMERY 
ltITORNEY GENERAL OF omo 
By: 

~~ MARG'fA. MALONE (0021770) . 
T™OTHY KERN (0034629) 
Assistant Attorneys General 
Environmental Enforcement Section 
30 East Broad Street, 25th Fl. 

. Columbus, Ohio 43266-0410 
) Telephone: (614) 466-2766 

Attorneys for Plaintiff 
State of Ohio 

TERENC 
400 Sou 
Suite 300 
Columbus, Ohio 43215 

Attorneys for Defendants 

CLARK COUNTY 
·coURT OF COMMON PLEAS~,=~ 
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H+Nd:J:BS 011! 
A~tJQl{i ZY.~JfRXfJM :wi'l'HOUIJ.' :rt. )!EBJ;'IN~ 

DY_'l'.W! RJBBQ'J.'QR Q.X 
12.JXtB,p~STR~IJlliH« COffP~NX 

~ha undersigned; baing the sole direoto~ of the company, 
does he~eby take the f ollov!ng action& in writing and witho~t 
meeting, effeotiva the~ day·of July, 199$, pursuant .to Sec
tion 1701.54 of the Ohi~vised Code • 

. ~he follo~ing resolution with ~aspect to the authority ot 
the P~esident af the Company is hereby Gdopted: · . 

:R.ESOLVBD, that HQmo~ Ma~tin keed, as President of the · 
~Company, be, and he~eby is granted authority and power ~o execut• 
on b4half of the Coltlpany ~my Consent '0rderQ be.weeh the_. Co»apany 
and the State of Ohio in Clark county. oo:mnon Pleas Casa Nos. -92-
cv-osn 11.nd ss-cN-01!;3, ·• ~! ;f ~ 

e.r Ma~t ft/~~ · , . 

_, 

.. 
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$'I'ATE OF OHIO: 
ss. 

COUN'fl{ or CLMK: 

Helen Coil, bein9 first duly c~utioned and sworn, deposes 

and eayst 

1. ~hat she is the seo~otary o~ Di~ie Distributing 

Company, a cQ~poration or9an1zed under the laW$ of the state of 

• Ohio .. 

2. Tlli\t on July .~4_, 1996, tha direotor of Dixie 

Distributing- Company ~id take such aatiornf' · and adopt such 

re.solutions as ~~o described in the Minut~s of the Director$ 
" attaolled hel;'eto. . ., 

3. · Th~t the copy of the Minutes ot th9 Directors attached 

hereto iu a t~ue and accurate copy ot the original. 

Further affi~nt s~Lth nauqht. 

Beien co11 

Swo~n to and subscribed in my preaenoe this~· day_of 

July, 1995. 
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