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State of Ohio, ex rel. 
. Lee Flaher 
· Attorney General of Ohio 

Plaintiff, 

·. v. 

• • 
. . • 
• • 
• • 
• • 
• • 
• • 
• • 

American Carco Corporetlon, : 
et al., 

Defendants. 

• • 
• • 
• • 

. 
Case No. 92-1567 

Judge Porter 

l 

CONSENT ORDER 

• 

j 

Plaintiff, State of Ohio, by its Attorney General, Lee Fisher 

(hereinafter •p1alntlff9), having filed the Complaint herein against 

Defendants American Carco Corporation e ACC•) &l'ld Richard K. Evans, 

, (•Evans•) alleging violations of Chapter 3734 of the Ohio Revised Code and 

the regulations thereunder, and the parties having consented to the entry 

of this Order,_ 

NOW THEREFORE, upon the eonsent of the parties hereto, It Is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 
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>c I. JURISDICTION 

\ 
) 

1. The Court has jc:isdictlon over the subject matter of this 

action, pursuant to Chapter 3734 of the. Ohio Revised Code and the · 

regulations adopted thereunder. This Court has jurisdiction over the 

parties. Venue Is proper in· this Court. The Compiaint states a clalm upon 

which relief can be granted. 

II. PARTIES 

2. The provisions of this C.onsent Order shall apply to. and be 

binding upon the parties to this action. Defendants shall provide a copy of 

~his Consent Order to any contractor they ~mploy •o perform work 

Itemized herein. 

Ill. SATISFACTION OF . LAWSUIT 

3. Plaintiff has alleged in its Complalnt that Defendants ACC and 

Evans have owned and operated the ACC facility, located at 2800 Ontario 

Avenue, In Dayton, Ohio, in violation of various provisions of Chapter 3734 

of the Ohio Revised Code and the regulations adopted thereunder. 

Plantiffs. Complaint sought Injunctive relief . and civil penalties against 

Defendants. However, Plaintiff hereby confirms that It has agreed not to 

pursue civil penaltie' in this matter. Compliance w~th the terms of this 
.. 

Consent Order shall constitute satisfaction· of any liability· on the part of 
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the Defendants for the violations alleged tn ,. ,e Complaint. 

4. This Consent Order shall not be construed to act as a bar to 

the authority of the Plalntfff to seek relief, by separate action, for future 

violations of law. The Plaintiff may also, If appropriate, enforce this 

Consent Order through a contempt action or otherwise for future . 

vlolatloru of law which also comprise violations of this Consent Order. 

5. Nothing In this Order shall be construed to limit the authority 

of the Plaintiff to seek relief for claims or conditions not alleged. In the 

Complaint or addressed by this Consent Order, or · to take any cost 

recovery, Injunctive, or other legal action against any person, Including 

but not limited to any or all · Defendants, pursuant to. the Comprehensive 
. J. 

) Environmental Response, Compensation and Liability Act (CERCLA), as . 

amended, 42 U.S.C. 9601 et seq. and/or O.R.C. Sections 3734.20 through 

3734.26. 

IV. CLOSURE PLAN 

6. Defendants agree and are hereby enjoined to Implement and 

complete closun1 of the ACC facility in aceordance with the closure plan 
. . 

for the ACC facility approved by Ohio EPA on February 18, 1992. 

Defendants shall Implement and complete closure In accordance with 

paragraphs 8 and 9 of this Consent Order. 
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7. Within sixty days of completion of closure, Defendants agree · 

and are hereby enjoined to submit to the Director, pursuant to OAC Rule 

37 45-66-15, a certification that the facility has been closed In 

accordance with the approved closure plan. 

8. Defendants shall Initiate closure of the f acillty in accordance 

with the approved closure plan as follows: 

9. 

Evans agrees to promptly use the funds· currently 
available in Society National Bank checking acccount 
Number 082533334210, which are the funds remaining In 
the •ontarlo Environmental Fund" created pursuant to the 
July 25, 1990 Consent Judgment In State of Ohio. et· al. 
y. American Carco Company .. et al, Case No. 90-2862, 
Montgomery County C.P., and any other necessary funds 
to promptly implement those aspects Jf the closure plan 
related to steam cleaning concrete floors or, pavements 
in former hazardous waste stora-Qe areas, 
characterization and analyses of waste .. water and · 
dnseate, and appropriate disposal thereof. 

Defendants shall complete closure of the ACC f aclllty using 

any funds available for such purpose. · Further, In the event that Defendant 

Evans leases the ACC f acillty, Defendant Evans shall establish with 

Society National Bank an interest-bearing trust account. Such trust 

account shall be established for the bane.fit of Plaintiff ·and shall be 

established for the sole purpose of collecting, holding, and providing funds 

for the completion of the ;mplementation of the closure plan for the ACC 
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facility. Unless otherwise requested by Plaintiff, any funds deposited in 

such trust aceount are to be administered and used for the sole purpose of 

completing the fmplementlon of the closure plan for the ACC facility. 

Such trust account shall be. administered by Defendant Evans, who shall 

act as ·Trustee. Defendant Evans agrees that at least 75% of any monthly 

lease payments shall be deposited into the trust account. The trust 

account shall be established by Defendant Evans so as to provide that, on 

an annual basis, the Trustee shall notify Ohio EPA and Its counsel or his 

successor as to the amount of funds contained In the trust account. 

· Further, the trust account shall be established by Defendant Evans In such 

a manner that The Trustee may, depending on the amount of funds In the 

. ' trust account, and only with Ohio EPA's approval, perlodlclllly disburse 

funds from the trust account In order to implement certain aspects of the 

closure plan. Further, the trust account shall be establshed In such a way 

as to provide that If In Ohio EPA's judgment there are sufficient funds to 

accomplish certain aspects of the approved closure plan, Ohio EPA may 

require t~e Trustee to arrange for the Implementation of such aspects, and 

the Trustee shall do so. 

1 o. If the ACC facility Is sold or leased by Defendant Evans, such 

Defendant agrees to notify the Ohio EPA Immediately upon such lease or 

5 

eoGl i328 II 82 



r . .._. _ ' ··~-- -. -
·. - ... - . . . - . . .. . . .·. .. . ~ .. .. . 

_.,. .·. - . . 
:-...;:,,. , . 
.. · ...... 

/."· l \ . . _) _- .. 

':· ..... .:.._·": ...... -
" 
~--
~- . ~ -.. 
,. ., .. 
: .... 

\ 
) 

r.·'· -:r-:::··~ ... --.~~:;<""W"-_f-· .·~·-·.,.-,._ •.• 

,..--_ 

sale. 

V. NOTICI; 

11. Defendant Evans agrees to provide any notices required under 

thla Consent Order to: 

and 

RCRA Group Leader 
Ohio EPA. Southwest District Office 
Dfvfsfon of Hazardous Waste Management 
40 South Main St. 
Da-1!on, Ohio 45402 

Manager -
Compliance, MonltOrtng, and Enforcement Section 
Division of Hazardous Waste Management 
Ohio EPA. Central Offtee 
1800 Watermark Dr. 
Columbu&, Ohio 43288-0149 

VI. GENERAL INJUNCTION 

j 
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12. Defendants agree and- are hereby permanently enjoined to --

conduct any future operations at the facility located at 2800 Ontario 

Avenue in compliance with Chapter 3734 of the Ohl Revised Code· and the 

regulations promulgated thereunder. 

13. Until such time as OEPA determines, pursuant to O.A.C. Rule 

37 45·66-15, that the facility located at 2800 Ontano Avenue has been 

properly closed and no longer constitutes a .,aciltty" within the meaning 

of O.A.C. Rule 3745-50-10(A)(32), ACC and Evans agree _and are hereby 
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.;oined to comply with the MCUrtty requkemWa aat forth In o·.A.C. Rule 

3745-85-14. 

14. Defendants agree to refrain and are hereby permanently . 

enjoined from treating. storing. and/or disposing of hazardous wast• at 

the f acilfty located at 2800 Ontario Avenue in Cayton. Ohio.. except-In 

compliance with appUcable lawa. 

W. COMPLIANCE WITH Af>PUCABLE LAWS 

15. Nothing herein thall affect Defendants' obUgationa to comply 

with aH applicable federal. state or local laws, regulations, ruin · or 
• 

Otdfnancea. 

VII. RETEKDON Of JURISDICTION { ' 

,> 

18. Thia Court will retain Jurisdiction of thla . action for the -

purpose of overseeing compliance with this ConHnt Order. 

IX. COURT COSTS 

17. Defendants shaft pay aJI court coats of thla action. 
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APPFOVED: . 

LEE FISHER 
ATTORNEY GENERAL Of' OHIO 

CHRISTOPHER KORlESKI (0039710) 
.· DAVID G. COX (0042724) 
. Aaaistant AltOmeya General 

Erwiror.mental Enfon:ement 
.. Section. 25Ch Floor 

30 E. Btoed SttMt 
Columbul. Ohio .t328&-0410 
(114). 411-2788 
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AMERICAN CARCO CORP. 

~~K~t.;..4-
Presldent 

RICHARDK. EVANS 

K.EVANS · 
458 Partridge Cl~..£-_ 
Saralota. Flollda 34230 
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CHARLES M. ~8331) .. -. ;- ,<~- .. 
a... & Hughes .·, .: . 

312 Watnul StrHt. Suite 3100 . . · · . . 
Cincinnati, Ohio 45202-4059 .. ,. 
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