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OPINION NO. 73-078

Syllabus:

1. The Ohio Building Authority has primarv resnonsibility
for the custodial care of the new state office building which is
being constructed by the Authority pursuant to R.C. 152.19, and
leased by the Authority to the [Department of Public Works pur-
suant to R.C. 152.24.

2., Ubhere it is deterrined that the requirewents for custodial
care can best be met on a contract basis, the Ohio Building Auv-
thority is the proper party to enter into a contract for these ser-

vices.

To: Joseph J. Sommer, Director, Dept. of State Personnel, Columbus, Ohio
Hy: William J. Brown, Attorney General, August 1, 1973

Your request for mv opinion poses the following questions
in rggqard to the new state office building, now urder construc-
tion in Cnlumbus:

(1) If the state office building is leased
in its entirety to the State of Ohio for the nze
of state acencies under a lease agreement ketwveen
the Ohio Buildina Authoritv and the Cepartrent of
Public Works, will the Chio Ruilding Authorityv or
the lepartrent of Public Works have prirary respon-
eibility for the custodial care of this facility?

{2) If it is determined that the recuirerients
for custodial care of the new state office huilding
can best be wet on a contract hasis under a hidding
procedure, which agencv, the Ohio Building Authoritv
or the Denartrent of Public Yorks, will he the nroper
contracting authority to enter into an aareerent for
these services?

The construction of the buildinc was authorized and given
priority under R.C. 152,19 which reads:

(2) The Chio building auvthority mav pur.
chase, construct, reconstruct, equip, furpish,
inprove, alter, enlarce, maintain, remair, and
operate office buildings and related storage and
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parking facilities for the wse of state agencies
on one or more sites within the state.

(P) With the exception of construction by
the adjutant gergral which involves federal funds
that othervise lapse, the first project of tke au-
thoritv rnursuant to division (A) of this section
shall be the acouvisition, provision, or construc-
tion of office facilities, pursuant to the in-~
structions of the legislative office building com-
mittee as provided in section 152.25 of the Revisged
Code. After the location of said facilities has
breen deterrined, the authority mey »roceed to sub-
sequent projects.

® R % * ® % * * ®

R.C. 152.24 provides as follows for the lease of a kuildinc
constructed by the Ohio Building Authority for the use of state
agencies-

The édepaxrtyent of public works shall lease
anv building or facility acqnired or congztructec
E?AEEE Ohio bullding authprity for the use of any
state agencies. An agreerent between the antaiority
and the department way provide for the transfer of
the property to the state after bonds and notes
issued by the authoritv for the puryose of the
actuisition or construction of such building or
facility have been repsiq. A lease Letteen the au-
thority and the departwant of public works shall ke
for a period not exceeding the then current two-year
period for vhich appropriations have heen mace by
the general asserbly to the demartrent of public
wWorks and the state agercies vhich will occupy
the buwildince or facilitv being leased. An agree
ment between the auvthoritv and the denmartrent may
provide for renevwal of a lease at the end of each
tern for another term, not exceeding tro vears.

(krphasis adced.)

It shoul® he noted that your question contewgplates a lease
of the entire building hv the fepartment of Pudlic Works, puvr-
suant to R.C. 152.24, ancd not juczt a lease of office space in
the building. Also, the lcase rav provide for the transfer of
the building, now owned kv the Authority, to the Department of
Public Wnrks after the deht incurred in constructina or acovir~
ing the building has heen naid off. In recard to this lessor-
lessee relationship, it shonld be noted that R.C, 123,01
describes the novers of the Departrent of Public Works in
pertinent part as follows-

(2) The ¢@epartrent of public works han the
following powers

LR B * % % x* & % *

(11) To have general svpervision and care of
+he storeroors, offices, and buildings leased for
the use of the state, or any depertrent, office, or
institution thereof:
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(12) To evercise general custodial care of
all rea2l propertv of the state;

* * % % & & ® & %

The Gepartrent of Public Uorks then is charged with maintaininc
and providing general cmstodial care for all huildings and offices
owned or leased hv the state.

Hovwever, in the case of the nev state office building being
constructed tv the Chio Building Authority pursuant te R.C. 152.19,
a srecific provision has been rafe for the custodial care of the
building.  R.C. 152,21 states in part that:

With respect to huildings and facilities
described in section 152.12 of the Ravised Code,
the Chio kuilding aythority wmay:

LA B * ® ® * * *

(?) Manage and have general custodial care
and suvpervision of its kuildings and facilities
or enter into contracts vith the department of
public vorks for such purposes; (Frphasis added.)

Gince the Ohio Building Authoritvy would, until its indebtedness

is discharged, continue to own a building construvcted pursuvant to
R.C. 152.19 and leaseq pursuant to R.C. 152.24, it follovs that
the Authority is charged under #.C. 152.21(G) with prirary respon-
cibility for the custodial care of the new state office building.
iwhile this miqght appear to conflict with the general provisions of
R.C. 123.01 which gives the Department of Pnblic Works responsibil-
ity for the care and supervision of all offices, bvildings, and
other roeal property of the state, you are referred to R.C. 1.51
which reads:

If a general provision conflicts with a
special or local provision, they shall be con-
strued, if possible, so that effect is given to
bhoth. If the cornflict between the provisions is
irreconcilable, the special or local provision
prevails as an excepticn to the ageneral provi-
zion, nnless the general provision is the later
adoptimn and tbe manifest intent is that the
general provision prevail.

In the present case, R.C. 152.21 (G) is a specific provision
which applies only to buildings constructed pursuant to R.C.152.19.
In addition, the date of enactrent of R.C. 152,21 (G) folloved in
tire the enactment of those previsions in P.C. 122,01 vwhich were
8iscussed abkove. It should further be noted that R.C. 152.21 (B)
makes participation by tke Departrent of Public Works in the custo-
dial cara of the newvw building dependent on the deterwinationm of the
Ohio Building Autherity, as to how to provide such service.

Had the Ceneral Assewbly intended that the Department of Public
liorks have primary resnonsibility for this service, thev could
have egasily so provided. I must, therefore, conclude that the
Ohio Building Authority has prirary responsibility for the cus-
todial care and vaintenance of the new state office building.
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My answer to your first question is dispositive of your
second as well. R.C. 152.21(C) provides that, with respect to
buildinc and facilities described in R.C. 152.19, tle Chio
Ruilding Aunthority mav enter into contracts and gxecute all in
strunents necessary in the corduct of its businsss. It follows
that the Ohio Building Authority, which under R.C. 152.2)(G) has the
primary responsibility for the custodial care of the new building, is
the proper party to enter into a contract for these services.

Therefore, in specific answer to your guestion, it is my opin-
ion and you are so advised that:

1. The Ohio Building Authority has prirary respoasibility for
the custodial care of the new state nffice buildirg which is heing
constructed by the Authoritv pursuant to R.C, 152.19, and leased by the
Authority to the Department of Public Works pursvant to R.C. 152.24.

2. Where it is deternined that the requirements for custodizsl
care can best be met on a contract basis, the Ohie P1ildirg Authority
iz the proper party to enter into a contract for these services.
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