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OPINION NO. 72-034

Syllabus:

If a corporation enters into a contract with emnlovers

to furnish profecssional dental services to emplovees on a
group basis for a fee to be paid by the ernloyers,_the amount
of the fee being calculated to enakle the cormoration to
furnish the services and still create a satisfactory rate of
return for its shareholders, such corporation will be enter-
ing into a contract substantially arountinc to insurance, as
contemplated in Section 3905.42, Revised Cocde.

To:
By:
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Kenneth E. DeShetler, Insurance Supt., Dept. of Insurance, Columbus, Ohio
William J. Brown, Attorney General, May 5, 1972

I am in receiot of vour request for mv opinion, vhich reads
as follows:

"r corporation organized for profit under Chapter
1701 of the Ohio Revised Code intends to contract with
ermplovers to furnish professional dental services to
erployees on a grou basis. The services will be j*ro-
vided by dentists, dental hvcienists, ané tecknicians
who are salaried ernlovees of the corporation.

“"The corporation will charce a fee which will en-
title erployees who are rerbers of the crour to the
services offercd under the contract. The fee will bhe
pavable in whole or in part ir ronthly installrents
by the emplover for the duration of the contract,

The amount of the fee to be charced will he calculated
by the corporation so that sufficient revenue is col-
lected to enable the corvoration o furnish all serv-
ices and to create a satisfactorv rate of return for
its sharecholders.

"The folloring services vvill be available under
the contract:

"l. Diarnostic and nreventive pro-
cedaures.

"2. Extracticns and other oral
suraical rreccedures, includine
pre- and post-operative care.

"3. Pulpal therary and root canal filling.

"4, Construction, placerent, insertion or
repair of bridees, etc.

"Orthodontics and periodontics are termorarily not
included services.
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services will not re availabhle:

Services ordinarily provided under
existine medical and hos~italization
insurance henefits.

Services to vhich the errloyce rav be
entitled under ‘icriien's Corrensation
or Fmployer's Liability lavs.

Services nrovided v an acency or
facility of the Feceral, State, or
Local Governrent.

Dentistrv that is considered to hc
for appearance only.

Any condition, disease, ailrent, in-
jury, or diarnostic service to the
extent that benefits are nrovided or
vrould have been nrovided l:ad the
patient enrolled, apnlied, or rain-
tained elicilility for such kenefits
under Title XVIII cf the Social
Security 2ct, includinc amendments
thereto.
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"The utilization of the service: -rovided Lv the con-
tract will not e contingent vron the occurrence of an ac-
cident nor upon thé developrient 'of a dental prohlem.
lization will bLe sclelv dependent upon the request of the
erployee from the dav such emplovee becores an elicible ’
merber of the group, and the services provided hy the con-
tract will be available recarlless of nreexistins- dental

conditions.

vEi-

"If tais cornoration proceeds as outlined alove,
rould it »e encucinag either directly or indirectly in
this State in the business of insurance, or enterine
into any contracts substantially amountine to in-
surance, Or in any ranner aiding therein, or encacinc
in the business of guaranteeinc acainst liahility,
loss, or darage, as contemplated in Tection 3505.42
of the Ohio Revised Code?"

The statute to which you refer, Section 3905.42, mevised Code,

provides as follows:

"llo company, cornoration, or association,
whether orcanized in this state or elsevhere,
snall engace either directly or indirectly in
this state in the buciness of insurance, or
enter into any contracts substantially amounting
to insurance, or in any ranner alc¢ tnerein, nr
encage in the business of ruaranteeine aaainst
liability, loss, or darace, unless it is expressly
authorized by tihe laws of this state, and the
laws reculatinc it and annlicahle thereto, have
been cormplied with."

One of mv vrredecessors, in Orinion i’c. 1039, Oninions of the
Attorney General for 1946, held that a contract to provide veterin-
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ary services in return for a nreriur was a contract of insu;ance
under Section 665, General Cecée, which is identical to Section
3905.42, surra. While that Ogsinion is not controllin~ ere hecavse
of sore differences in the fact situations, the two tests use” kv
1y predecessor to deterrine whether a contract of insurance exister
are equally valid here.

The first test was prorulaated hy The Suprere Court in State,
ex rel, Duffy v. Western Puto Sunply Co., 134 Ohio St. 163 (1938),

when it defined insurance as follows (at pr. 168, 169):

"% % % 'Broadly defined, insurance is a
contract Ly vhicli cne rarty, for a cormensation
called the preriur, assures rarticular risks of
the other party and rnromises to rpay to hir or
his norinee a certain or ascertainable sum of
money on a specified continaencv. Is recarés
property and liability insurance, it is a con-
tract by which one varty prorises on a con-
sideration to compensate oxr reimburse the other
if he shall suffer loss fror a specified cause,
cr to cuarantee or incdemnify or secure Lim
against loss from that cuase.'

Nde * % * % % * * %

"It seenc well settled that to constitute
insurance the wvromice need not be one for the
payrent of money, hut ray be its equivalent or
sore act of value tc the insured upon the injury
or dcstruction of the specifiedé mropertv.,”

Applyinc this test to the facts in this case, ve find that
there is a contract by which the corporation, for a fee or premiun,
assumes the risk that the erwnlovees of .ember erplovers will re-
guire certain dental services, and rrorises to rrovide such serv-
ices when they are reruired. This contract falls scuarely vithin
the terms of the first test.

The second test is set out in Vance on Insurance (third edi-
tion, 1951) at irace 2. The five clerents vhich distinquish in-
surance fror other contracts are stated there as follows:

"(a) The insured nossesses an interest of
some kind susceptible of necuniary estiration,
known as an insurable interest.

"(L) The insurec is subject to a risk of
loss throuch tilie destruction or irpairrent of
that interest Ly the happeninc of desicnated
rerils.

"(c) The insurer assumcs that risk of loss.

"{d) Such assumption is part of a oceneral
schere to distrihute actual lczses aron~ a larce
croup of persons bearinc similar risks,

"(e) As consideration for the insurer's
prorise, the insured rakes a ratable contribhu-
tion to a general incurance fund, called a
prerium,”



2-133 1972 OPINIONS OAG 72-035

2ll of these elerents are rresent in this case. Tach of the
insured erployees has an insurable interest, nrarely, his teeth,
Each ernloyee would e subject to a ris} of loss hv the occur-
rence of dental problers which —ay cause the destruction of his
teeth, This risk is assurmed by tne corporation, under vthat ap-
pears to be a general schere to distrihute actual losses aronro
many emnloyers who are naying nreriums on ehalf of their ern~
plovees. In return for this assumntion of risl}:, the erployers
pay premiums into a general fund from vhich the arount of the
actual lousses will be paid. The fact that the preriums in this
case are paid on behalf of the insured employees is not a suf-
ficiently significant variance to disqualify this case under the
second test. Therefore all of the elerents of the second test
are present in the contract with vhich you are concerned.

I fail to see that the contract in this case becores less
than a contract of insurance because it fails to include the usval
exclusion of pre-existing dental conditions fror coveracc. Such
exclusion is a matter between the contractinge parties, and its
omission is by no means unknovm. 30 O, Jur. 2d 521. At any rate,
it is obvious that a larce elerent of risk will he assumed by the
insurer.

In specific ansver to your guestion it is rv opinion, and
you are so advised, that if a corporation enters into a contract
with employers to furnish rrofessional dental services to emr-
ployees on a ¢roup basis for a fee to be naid by the errnloyers,
the amount of the fee being calculated to enahle the corporation
to furnish the services and still create a satisfactory rate of
return for its shareholders, such corporation will be enterinc
into a contract substantially arountinc to insurance, as conter-
plated in Section 3905,42, Revised Code.





