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OPINION NO. 73-077 

Syllabus: 

l. 1\. county board of mental retardation estaJ-,lished under 
R.C. Chapter 5126., is unable to contract for the service of 
an administ~ator on a yearly basis in order to circur.ivent the 
civil service statutes of this state. 

2. h hoard of county cOl'.'IJ!lissioners, but not a countv 
board of Mental retardation, ~ay 9rant a salary in excess of 
the amount set forth in ~.c. 143.10 f.or an administrator o~ 
a board of mental retArdation. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, July 27, 1973 

I have before !'le your request for my opinion which 

rea~s in part as followsi 


The Cuyahoga County r-oard of ~ental 

Retardation organize~ under Cha~ter 5126 

recently appointed an administrator under 

the provisions of ~evised Code 5126.04 at 

an annual salary of Twenty-Pour Thousand 

llollars (S24,000.00) -per annum. The 

administrator was hired under Civil Servic~ 

Classification No. 3029 (AdJ'llinistrator

Mental Retardation ProqraJ"") pay range nU1'1her 

25 (R.C. 143.091) • 

• • • • • * • • • 
l. r.ould the Cuyahoga County Poard of 


Jllental RP-tardation have contracte~ for the 

service of an administrator on a year to 

year basis and avoided the Civil Service 

aspect? 


2. Did the Cuyahoga County Boara of 

Hental Retardation exceed their authority

in appointing an adll1inistrator at a salarv 

in excess of that stated in ~vised Code 

143.10? 


The Civil Service laws of this sta~e are predicated upon 
Article X'l, Section 10, Ohio Constitution, which reads as follows: 

Arpointr.ient and proMotions in the civil 

service of the state, the several cowtties, 

and cities, shall he made according to merit 

and fitness, to be ascertained, as far as 

practicable, by competitive examinations. 

Laws shall be passed providin~ for the en­

forcement of this provision. 


http:S24,000.00


• • • • • • ••• 
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R.C. 143.0l, which places all persons employec.1 by the state 
or any of the enUMe~ated political subdivisions thereof within 
the civil service, read~ in part as follows: 

As used in Sections 143.01 to 143.48, 

inclusive, of the Revised r.ode: 


(A) "Civil Service" includes all offices 

ano positions of trust or employment in the 

service of the state and the counties, cities, 

city health districts, general health dis­

tricts, and city school districts thereof • 


(C) "Classified service" signifies the 

competitive classified civil service of the 

state, the several counties, cities, city

health districts, general health districts, 

and city school districts thereof. 


Frorn the foregoing definition, it is readily apparent that 
an adlT>inistrator. of a county board of mental retar~ation is a 
member of the civil servi e and, as such, is suhject to certain 
rules and regulations. 

It should, of course, be recognized that ~.c. 143.QB creates 
a distinction between ··classified" and "unclassifiec."." civil 
service e"'PlO?ees. ~he forJT!Or is subject to certain restrictions 
and afforded various privileges which do not arinly to the latter. 
".'he fact th11t fe,.rer restrictions are i~ose~. uoon 'unclassifie~" 
eMployees, however, does not affect their inherent status as 
J'llel!'bers of the state civil service. Ther£ifore, merely because 
the position of aru,,inistrator of a county board of mental 
retardation is a1I'littedly r1.mclassified" icather than in the 
co111petitive service, such an a~ministrator is not cormletely
excludet! from the operation of various civil service la,·•s. 

The statutes relating to the civil service have a c."ecided, 
if lil'lited, ir!)act uPOn the terns and conditions of er,µloyrient
for those inaivi~.uals occupying ··unclassifien" rositions in the 
civil service. \lthough certain items ~ay he left open for 
negotiation, an agreer1ent which would seek to enlarge, abric."ge 
or circW'lvent the terms and conditions provided hy statute, is 
clearly impermissible. O~io Civil ~ervice ~~lovees hssociation 
,,. Division 11 of the Ohio Denartment of T'i wavs, 57 Ohio on. 2d 
83 (19 0 : floren v. ~tate ~ersonnel Board, 3 ra • 2tl ~34, 234 
P.2i' 981 (lmT:" Such agreer,ents, if pernittecl to e'."ist, could 
easily eviscerate the civil service statutes. Therefore, it is 
clear that a county hoard of ~ental retardation is unable to 
contract for the service of an adniinistrator on a yearly basis 
in order to circwn.vent the civil service statutes. 

Your secon~ ~uestion concerns the legality of granting a 
salary in e,ccess of the af!IOunt designated in ~.c. 141.10 to 
c1.n adninistrator of a countv hoar,~ of l'!'ental retar~ation. :o..r.. 
143.09, which sets forth the assignment of nay ranges for 
emcloyees of the state, reads in ryart as follows: 
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(A) All positions, offices, and 

eiry,l~nts paid in whole or in part by

this state or paid out of any rotary 

fund of any state de~art:l'lent, or state 

institution, e~cept those excluded in 

sections 143.09 and 143.10 of the r.e~ised 

Code, are assigned to the pay ranges

established in section 143.10 of the 

Revised Code, as follows~ 


* * * * * * * * * 
~ince a boarn of nental retardation receives a substantial 

percentage of its funds from the state, it would appear that, 
unless an exception applies, an ac3Jr,inistrator of such a hoard 
would be bound by the pay ranges set forth in ~.c. 143,10. 

R.c. 143.091, which Htabliehe• the claHificauona and 
pay ranges for employees of the county departments of welfare, 
reads in part as follows: 

(A) All positions, offices and employr.1ents
in each county departr.ent of welfare, except 
DOsitions used exclusively in the retarded 
children's preiram or in an institution operated
by a county we fare department, are hereby 
assigned to the ~ay ranges established in section 
143.10 of the Revised Code if the classification 
is enumerated in section 143,09 of the Revised 
Code. In accordance with orocedures in section 
143.101 of the rtevisea Code, the state emplo,,ee
compensation board may assign higher or lower 
pay ranges for such classes established by a 
county departfltent of welfare, eY.cept that such 
authority does not apply to the foregoing exceoted 
positions. ~oards of countv commissioners 
Ma~ use the classifications contained In 
this chapter for positions used exclusivelt 
In the retarded children's ~rogram or in 
Institutions onezated by county welfare 
deoart."llents. r!asslficatlons of emDlovees 
not enumerated in section 143.09 of· the 
Reviirn~ Code are assigned to the nay ranges
estabHshed in section 143.10 of the llevisec! 
Code, as followsi 

Classification Classification ray ~anqe

'iUJ".ber 'J:'itle Number 


* * * *** *** 
3029 Adrninistrator-r-1ental 25 

~etardation ~rograr.t 

* * * * * * * * * 
(EMphasis added.) 

t·1hile the Section applies to county de!)artJl!ents of t·~elfare, 
and programs for retarde~ chil~ren are no lon~er un~er such 
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departments (see infra) , t!ie fact that '"Jl..i'l'linistrator-•'ental 
Retardation Progr~s mentione~ here, and not in n.c. l~~.09, 
indicates that ttie legislature nevertheless inten,"e~ this 
statute to apply to such a~inistrator. 

This ~ection exnresses an intent to exclude fro~ the 
pay ranres specified. in R.C. 143.10, "l"Ositions usea e"<clusively
in the retar~ed children's progrruT' or in institutions operate~ 
hy county welfare departnlents. '' If such positions are enW'lerated 
in R.C. 143.09, they are nevertheless excepted: if they are not 
enumerated in R.c. 143.09, and are in ~.c. 143.091, the board 
of county commissioners "may use the classifications contained 
in this chaptern, ~ut ap~arentlv is not required to do so. 
Hence, the exception also apnlies to those ell'!llo'!ees whose 
p0sitions are enur.ieratea in n.c. 143.091, including th~ adtnini­
atrato~ of the mental retardation progrmr.. 

If the adrdnistrator of a county boarc of T'lental retar­
dation, t.)ierefore, is to receive a salary in excess of the 
amount designated in R.C. 143.10, he nust co!T'e within either 
of the two exceptions enumerated in R.C. 143.091. The second 
exception, that-relating to institutions ooerated hy county
welfare departments, is of only marginal applicability today.
At the time n.c. 143.091 was passed, nrior to the enactnent of 
R.C. Chanter 5126., all programs for ~entally retarded children 
were operated by county welfare departments, or by "county child 
ttelfare boards." According to Opinion Ro. 1338, Opinions of 
the ~ttorney General for 1964, '[t}he ter111 'county child 
welfare board' includes a county depart!llent of welfare which 
has assumed the administration of child welfare under Chapter 
5153, Revised Code." Since the enactment of R.C. Chapter 5126., 
the oneration of programs for the mentally retarderl has shifted, 
almost completely, to the county boards of mental retardation. 
This exception, therefore, is li~ited in its applicability to 
those ancillary orograms for the training of retarde~ children 
which rnay still be operated by a county welfare ~epartrnent. 

In order to determine whether the a<'!rlinistretor of a county
b\,ard of mental retardation may be classifi~ as an employee 
u,;ed exclusively in a retarded children's orogrart, it is 
neiceasary to analyze the precise fWlction of t!1at board. 
·"· county board of mental retardation is, pursuant to n.c. 5126,03, 
required to administer and supervise those facilities established 
under R.C. Chapter 5127., which provides for the organiiation of 
various training centers and workshops for mentally retarded 
!'9rsons. These programs are created for the benefit of. retar~e~ 
w,ersons in general, irrespective of the age of the trainees. 
It would seem, therefore, upon first i111pression, that et"ployees 
of a county board of mental retarMtion have some oerinheral 
involvement with retar~e~ persons of adult age, an~ therefore 
cannot come within the exception set forth in ~.c. 143.~91 
relating to eMJ')loyees used exclusively in retarde~ children's 
prograJ!IB. 

I feel, however, that a careful examination of R.C. 
143.091 an~ related statutes reveals an intent on behalf of the 
legislature to place the employees of county boards of l"elltal 
retardation vithin this exception. }'I lthough the training 
~rograms established pursuant to r..c. Chapter 5127. are for 
the benefit of retarded adults as well as retarded children, 
R.C. Chapter 5127. is the only Chapter in the Revised Code 
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dealing with the training of chilaren so severely retarded that 
they are incapable of profiting by any educational'nr~raT" 
provided by a public school. If the persons operating these 
programs were to be excludeo from the first exception set forth 
in R.C. 143.091, that exception would be rendered l'leaninglesa, 
for there are no other retarded children's programs specifically 
authorized hy statute. Furthermore, the history of retarded 
children's programs in this state lends additional support to 
the proposition that employees of a county board of mental 
retardation are included within that exce~tion. As ~reviously 
mentioned, the administration and supervision of training progral'ls
for mentally retarded children was, pursuant to ~.c. 5153.161, 
originally vested in the county child welfare boar~, or county 
welfare dei:,artment. In 1967, however, R.C. 5153.161 was 
repealed, and all references in R.C. Chapter 5127. to the 
county child welfare board were elirninatea and the worc!s "County 
Board of ,..ental ~etardation'' were substituted. (1:12 Ohio r,aws, 
1807-1811). The county hoar~s of mental retardation were created 
by the same act, and matters formerly unAer the juris~iction of 
the county child welfare boards are now the concern of the county 
J-.oards of !l'lental retardation. 

The foregoing indicates that, at the tittle the legislature 
nassed R.c. 143.091 (also in 1967; 132 Ohio Laws, 151-153), 
it was clearly anticipating the enactment of legislation 
creating the county boards of IIIE!ntal retardation and included 
the first exception set forth therein specifically for the 
benefit of the eMPloyees of such hoards, If that e,'.ception were 
not construed to cover employees of county boards of r.-ental 
retar~ation, the same nersons who were once exernot frorn the 
standard nay ranges set forth in R.C. 143.10 would suddenly and 
illogically becOMe subject thereto merelv because the control 
of prograJT1s for the 111entally retarde~ was shiftea from the 
county child welfare boards to the county boards of l'lental 
retardation. There is no indication that the legislature
intended such a result. 

In light of the foregoing, therefore, I think it clear 
that the adninistrator of a county board of !"lental retardation 
is squarely within the exception set forth in ':.C. 143.~91 
relating to e!"ployees used exclusively in retardee children'• 
programs, and is, consequently, not bound by the salary 
restrictions set forth in ~.c. 143.10. 

It should be noted, however, that by the e:l!:!)ress te?'ll'B of 
R.C. 143.091, discretion in ~etermining the salary for such an 
administrator rests with the board of county cOl'l!'1issioners and 
not with the county hoard of mental retardation. It has been 
suggested that vesting this power with the county COJT8!1issioners 
was only intended as an interi111 meesure and that once the county 
board of mental retardation was established, it was to have 
power to determine the anpropriate salary for its own admini­
strator. That such pawers were to rest with the hoard of 
county COf'l!'lissioners- only until they could be assUll'ed by the 
newly established board of mental retardation May well have 
been the uni'-erstanding of certain persons at the ti~ ~.c. 
143.091 was enacted. ~ut there is nothing in the language 
of either R.c. 143.091 or R.C. Chaoter 5126. that won!~ either 
compel or justify such conclusion.· !~ere, as always, the 
legislative intent !'lust he ~.eriverl fror, the language of the 
statute, Elin,luff v. Heaver, 56 Ohio St, 621 (1':102)~ F;ilh v. 
Eolrirt, Inc., 6 Onio St. 2d 61, 71 (1971) ~ !1oinion !'o. - 82, 
np nionsc;l the .1l1ttorney General for 1971. 
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R.C. 5126.03, ~Thich sets forth the powers and duties of a 
county board of mental retardation, reads in part as follows: 

The countv board of mental retardation, 

subject to the-rules, regulations, and stand­

ards of the chief of the division of rriental 

retardation and developmental disabilities 

shall: 


* * * * * * * * * 
(C) Employ such personnel and provide


such services, facilities, transportation, 

and equipt!E!nt as are necessary. 


R. c. 5126.04, which specifically ~rovides for the apooint­
ment of an administrator, reads as follows: 

The countv board of r,ental retardation 

Shall aOPOint an ad!llinistrator Or executive 

secretary who shall adJninister the work of 

the board of mental retardation, subject to 

the regulations of such board. 


"ith t.'1-te a~proval of the board, such 

adlninistrator or executive secretary shall 

appoint all other eJ!IPloyees necessary to 

fulfill the ~uties invested in such board. 


Ad!!tittedlv, the foregoing statutes confer broad powers 
upon a countv board of mental retardation in operating the 
required facilities and in regulating the hiring of all er,ployees,
and in apPOinting the administrator. T!one of the pawers 
enumerated, however, nullifies the power conferre~ upon the 
board of county commissioners hy R.C. 143.091 with resoect to 
the determination of the administrator's salary. 

There ia no basis for the belief that the specific pro­
vision relating to salaries in ~.c. 143.091 was rendere~ 
inoperative by the subsequent enactment of R.c. Chapter 5126. 
It iu well recognized that.before a statute or any provision
thereof can be i.J!,plicitly repealed by superseding legislation, 
an irreconcilable inconsistency between the two provisions must 
exist. Kinsel v. Bower, 147 Ohio st. 66 (1946); Sylvania Buses 
v. Toledo, 11 Ohio St. 181 (1928); and see P..C. I.52 Cr). 
no such inconsistency exists between the·provisions of R.c. 
143.091 and R.C. Chapter 5126. To the contrary, it appears 
that the relevant provisions set· forth a statutory sche1-.e 
that is both coherent and reason-1,le. It seems eminently
sensible that the board of county commissioners, which 
is, pursuant to 'R.C. 5126.03, required to provide funds 
needed by the board of mental retardation, should determine 
such fiscal matters as the appropriate salary to be paid an 
administrator; and that the board of mental retar<'-ation, which 
is familiar with the needs of the mentally retarded and the 
ooeration of a training "-rograJ11 for their benefit, should aefine 
the stanaards to be appliea in the selection of its er:iployeef, 
as well as aopoint the adJn.inistrator. ~ee Opinion Mo. 70-121, 
Opinions of the Attorney General for 197n. 
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In specific anAWer to vour rmestions it is!"'/ o~inion, 
and vou are so advise<1, that: 

1. A county board of mental retardation establishecl under 
R.c. Chapter 5126., is unable to contract for the service of 
an administrator on a yearly basis in order to circUI"Vent the 
civil service statutes of this state. 

2. A board of county comrdssioners, but not a county 
bo~.rd of mental retardation, may grant a salary in excess of 
the amount set forth in R.c. 143.10 for an administrator of 
a bo&rd of mental retardation. 




