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First: The proposition was submitted to the whole city of Newark as a
unit. It was voted down as a unit. Flence, the proposition was lost. With
no more propriety can it be claimed that voting machines should now be fur-
nished to those wards and precincts that cast a majority of votes in favor of
the proposition, that, had the proposition carried in the city, then those wards
and precincts which cast a majority of their vote against it should not be fur—
nished with voting machines. One proposition cannot be true without the con-
verse being true. In other words, had the proposition carried, voting machines
would then be furnished the whole city regardless of the fact that some of
the wards or precincts might have cast a majority of their vote against it. But
as the proposition was lost, no voting machines can properly be purchased for
any part of the city.

Second: Section one of the act authorizing the adoption of voting machines
(94 O. L., 309), provides that where the proposition of adopting voting ma-
chines has been submitted to any city, village, town, precinct or other civil
division of the state and has been carried, the proper election officers may pur—
chase machines at the expense of such

“city, village, county, precinct or other civil division of the
state now chargeable by law with the expenses of the material
and supplies for holding general elections in such election dis—
trict or districts.” .

It will thus be observed that the bhoard of elections is not authorized to
purchase voting machines and charge the costs back to any civil division except
those “now chargeable by law with the expenses of the material and supplies
for holding general elections in such election district or districts.”

It is unnecessary to call attention to the fact that wards and precincts in
cities are not chargeable separately with any of the expenses of holding elec—
tions. In fact, wards and precincts in cities have no fund of any kind; have
no power to levy taxes, consequently, charging expenses to wards and pre—
cincts would be a futile act, for they could not pay the bill.

Very truly,
J. M. SHzzrs,
e Attorney General.

AS TO WHEN A COUNTY TREASURER SHALL BE ELECTED AND
HOW LONG 1THE APPOINTEE SIHIALL HOLD THE OFFICE.

Corunmsus, OHio, September 20, 1901,
Hon, L. C. Laylin, Secretary of State, Columbus, Ohio:

Dear Sir:— It appearing from your communication of this date that the
freasurer of Hancock County having died recently and within a few days after
entering upon his second term, and said office being now filled by appointment
by the county commissioners, the question is presented, when should a treas—
urer be elected in said county, and how long will the person now holding the
office Iy appointment, be entitled to fill the same?

An examination of the various scctions of the statutes relating to filling
vacancies in the office of county treasurer, renders an extended discussion of
these questions unnecessary.

Section 8, R. S., provides that any person holding an office or public

trust shall continue therein until his successor is eclected or appointed and
ualified, :
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Section 1079 provides that a county treasurer shall be elected biennially in
each county at the fall clection, and fixes his term of office at two years, be-
ginuing on the first Monday of September next after his election.

Section 1082 merely provides that in case of a vacancy in the office of
county treasurer, the county commissioners shall appoint some suitable person
to fill such vacancy. Nothing is said in this section relating to the length of
time such appointee shall be entitled to occupy said office, nor is there anything
said as to the election of a treasurer to fill a vacancy, or for an unexpired
term. This renders it necessary to recur to Section 11, R. 5., to determine
when a successor should be elected to said office.

This section provides that when an elective office becomes vacant and is
filled by appointment, the appointee shall hold the office till his successor is
elected and qualified, and such successor shall be elected at the first proper
election that is held more than thirty days after the occurrence of the vacancy.
“The first proper election” is the regular fall election occuring more than thirty
days after the vacancy in such office.

See Ohio Constitution, Article 10, Section 2.
State vs. Barbee, 45 O. S, 847,
State vs. Slough, 12 C. C., 105,
State ex rel. vs, Hadley, 59 O. 5., 167.
See. 1079, R. S.

The vacancy in the oftice of county treasurer of Fancock County occurring
more than thirty days before the regular fall election of 1901, it follows from
Ithc_:th'mre cited authorities that the election of a county treasurer should be
held in that county at said November election. Nothing being said in the stat-
utes about clecting a county treasurer for an unexpired term, it follows that
the treasurer clected must be elected for a full term of two years, and as the
terin of office of county treasurer is fixed by statute to begin on the first Monday
of September next after his election, it follows that the present appoiatee would
be entitled to occupy the office until the first Monday of September, 1902, or
until his successor is elected and gualified, which election and qualification cannot
be earlier than said date. )

: Very truly,
J. E. Tonp,
e Assistant Attorney General.

LOTS APPRAISED AT LESS THAN $10.00 SHOULD BE PLACED UPON
' THE DUPLICATE AT THAT SUM.

Corvmnus, Onro, September 27, 1901,

A. E. Jacobs, Prosecuting Attorney, lackson, Qhio:

My Dear Sik:— Yours of September 21st came duly to hand. Owi;lg o
press of other matters, I could not give it immediate attention.

You inquire, whether, under the provisions of Section 2819, R. 5., the
county auditor is required to place all lots appraised at less than $10.00 on the
tax duplicate for that sum, or whether he shall drop from the tax duplicate all
appraised under $5.00 and place all over $5.00 upon the duplicate at $10.00.

The statute in question requires that the auditor shall add or subtract such
sum under $5.00 from the appraised value of each parcel of land as will make
its value $10.00, or some multiple thereof. It is true, the sum thus required
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to be added or subtracted is less than $5.00 so as to make the value of the tract
$10.00 or some multiple thereof, yet, the law also provides that each tract of
land must be at least $10.00. So that it appears to me that to drop the lots
appraised at $5.00 or under from the duplicate, would not be a compliance with
the statute. The constitution requires that all property, both real and personal,
must be taxed, and that, at a uniform rate, and the statute does not contem-
plate that any property shall escape taxation except that expressly exempted by
the provisions of the constitution. Hence, I am inclined to the view that each
parcel of land appraised at less than $10.00, should be put upon the duplicate
by the auditor at that sum.
Very truly,
J. M. SuEeers,
————— Attorney General.

CLASSIFICATION OF RISKS.
Covumpus, Onro, October 5th, 1901,
Hon, A. I. Vorys, Superintendent of Insurance, Columbus, Olio:

My Dear Sm:—In your commmunication of QOctober 3rd, you submit to
this office the following questions for answer:

1. Can a Mutual Protective Association, organized under
Section 3686 et seq., R. S. of Ohio, classify the risks insured
with respect to the hazard of such risk?

2. Can such associations colleet assessments in advance of
actual loss?

Such associations are bodies corporate, and possess in addition to the pow-
ers specifically conferred by the statute, all such implied powers as are necessary
to carry into effect the powers specifically granted, or to accomplish the
purposes of the corporation. This principle is so well established, that it is
neecless to cite authorities,

The purpose or object for which such associations are incorporated is to
-enable its members

“To insure each other against loss by fire and lightning, cy-
clones, tornadoes, or wind storms and other casualties, and
to enforce any contract which may be by them entered into, by
which those entering therein shall agree to be assessed speci-
fically for incidental purposes, and for the payment of losses
which may occur to its members.”

Section 3687, R. S.

More concisely stated, the purpose of such an association is to insure its mem-
bers against loss. And in affecting this purpose, such associations are specifically
authorized to ’

“Make, assess and colleet upon and from each other, such
sums of money from time to time as may be necessary fo pay
losses;” and,

“To regulate the assessment and collection of such sums of
money by the constitution and hy-laws of the association.”
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And further power is conferred : " ‘
“Ta enforce any contract which may be by them entered into, by ‘
which those entering therein shall agree to be assessed speci-
fically for incidental purposes, and for the payment of losses ‘
which ocettr to its members.” ‘

The enumeration of these specific powers, however, in no way pre—‘
cludes the use and enjoyment by the association of such implied powers not n
consistent with those specifically enumerated, as may be necessary to stic—
cessfully accomplish the purpose of the corporation.

The business of insurance is much older than the statute under con—‘
sideration, It is believed that it is an almost uniform custom in this business ‘
to classify the risks taken, not only with respect to the value of the property
insured, but also with respect to the hazard of the risk, or its liability to loss by
the contingency insured against. Indeed, it is not easy to understand how the
business of fire insurance could be conducted with fairness and equality among
the insured, without such classification. The man whose property is worth
$1,000, or is insured for that amount, under any equitable plan of insurance,
will certainly be required to pay more for his indemmity than he whose prop-
erty is only insured for $100. The same considerations of justice and fair deal-
ing would require that a man whose chance of loss might be estimated as
one to ten, should pay more in proportion to the amount insured, than he whose
chance of loss would only be as one to one hundred. These distinctions of value and
hazard are fundamental in the business of insurance. They enter into every in—
surance contract, They cannot be disregarded without gross injustice and
inequality among the insured. When the Legislature authorized persons re-
siding within the State

“To insure each other against loss.”

it must be presumed to have intended that such persons should have a right
to enter into contracts which would be just and equitable, and in conformity
with the usual principles recognized in such business. 1t was not necessary that
the power to make the distinctions above pointed out should be specially con-
ferred upon such associations. They possess such powers as a necessary in-
cident to the right to make insurance contracts, When the right to “insure ecaeh
other” was conferred upon such associations, it carried with it the power to do
an insurance business in the manner in which such business was usually done,
except in so far as that power was restrained by the provisions of the statute.
Starting with the proposition that the members of such associations are au-
thorized to insure each other against loss, the question is not, what addi-
tional powers are conferrved, but rather what limitations or restrictions are un-
posed upon this power. Finding no restriction in the statute in relation to
the classification of risks, I am of the opinion that associations organized under
this section may classify their risks in the particulars above pointed out.

To avoid any possible misunderstanding, I add that this classification
cannot be extended to a division of the members of an association so that
a member would only be liable to contribute fo the payment of losses occurring in
his class. There can only be one class of members with mutual obligations and
rights. Each member of such an association has a right to call upon evéry other
member of the association to contribute to the payment of any loss, and each
member is under corresponding obligations to contribute to the pdyment of any loss
sustained by any other member.
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But this does not prevent the association from adopting rules and regula—
tions by which the amount to be paid by each member shall be determined by
* the amount of his insurance and the respective hazard of his risk.

In this connection my attention has been called to an opinion rendered by
Attorney General Richards to your department under date of February 26, 1895,
in which the following language is used: '

“There is no authority in these sections for a classification
of members, for discrimination between members, for saying that
a certain set of members shall be assessed more than another
set of members; all members stand under the statute on pre—
cisely the same footing, liable to be assessed specifically for
incidental purposes and for the payment of losses occurring to
any of the members of the association. * * * *

“Such association cannot legally require the payment of what
it terms “a membership fee,” graduated according to the hazard
of the risk, or with reference to an adopted tariff of rates, and
then base subsequent assessments on such membership fee”

The learned Afttorney General does not attempt to give any reasons for
these conclusions, and so far as may be judged from a reading of the entire
opinion, he was especially considering the question of the manner in which
such associations should provide the necessary funds to pay losses, whether from
annual premiums, or from assessments. The views expressed in the language
above quoted, seems to be but incidental to the discussion of the main gues-
tion. In so far as these views confliet with the conclusions above stated, we
think they are erroteous.

We can fully endorse, however, the conclusions reached by Attorney
General Richards in the opinion above referred to with respect to the method
by which the funds to meet losses are to be procured. He says:

“l can understand how a reasonable fee, having no rela-
tion to the amount insured, but designed simply to cover the ex—
pense attending the entrance into the association of the new mem-
ber, may properly be exacted; but the collection in advance
of considerable sums of money for the purpose of paying losses
and expenses, by whatever name the payment may be designated,
whether annual deposit or membership fee, or what not, con-
stitutes in effect in each case a cash premium. To permit the
collection in advance of such sums upon policies or certificates
of membership in these associations, is to offer the strongest
inducement for their operation for the benefit of the officers and
agents alone., Too often money thus received is for the most part
applied to the expenses “of management”’; a few pressing losses
are paid and the others accumulate until finally the association
winds up hopelessly insolvent.”

Such associations are authorized to assess and collect upon and from each
other, such sums of money from time to time as may be necessary to pay losses.
The specific authority thus conferred to raise money by assessment, pre-
cludes the association from the power to raise money in any other way.

) This subject, however, is so fully discussed by Judge Burket in his opinion
-in the case of State ex rel. v. Fire Association, 50 O. S., p. 148, that noth—
Ing further need be said on that question. Very truly,
J. E. Toop,
Assistant Attorney General.
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EXTENSION OF SEWER AT SOLDIERS’ HOME AT SANDUSKY, ‘
Corumeus, Owmio, October 8th, 1901, ‘
Hon, George K. Nash, Governor of Ohio:

Dear Sir:—1 have the honor to acknowledge the receipt of your com-
munication of October 4th, with enclosure.

The gquestion submitted for answer is whether it is the duty of the
State of Ohio or the City of Sandusky to extend the sewer connecting the
Soldiers’ Home at Sandusky with Sandusky Bay a sufficient distance into the
bay to free it frow its present unsanitary condition,

From the statement of facts submitted it appears that the City of Sandusky,
in order to induce the State to locate the Soldiers’ Home at that City, agreed
to donate a tract of land upon which to build the Home, and also build a good
and sufficient sewer from the grounds to the bay. The proposition was ac-
cepted, the land was donated, the sewer was built, and was accepted by
the Board of Trustees of the IHome as suflficient for the purpose; but, owing to
the filling up of the bay, the sewer has, after some years of use, become un=-
sanitary and aceds to be extended farther into the hay.

There are two reasons why the city it not obligated to make the ex-
tension: The agreement to huild the sewer, in the first place, was ultra vires, and
could not have been enforced agzinst the city. Second: Waiving that ques—
fion, however, the city only agreed to build a sewer that would be good
and sufficient at the time.  This it did, or, at least, it was accepted by the
Board of Trustees as good and sufficient. [t did not agree to build a sewer
that would be good and sufficient for all time to come, It has fulfilled the
terms of its contract and is under no obligations to do more. Hence, it is my
pinton that the duty devolves upon the State to extend the sewer,

’ Yours very truly,
J. M. Sueers,
e Attorney General.

RIGHT OF CUS"J.‘ODIANS OF STATE PROPERTY TO PREVENT HUNT-
ING ON SAME.

Covumpus, Owmio, November 5th, 1901.
Henry C. Eyman, M. D., Superiniendent Massillon State Hospital, Massillon, Ohio.

Dean Sin:— Your letter of November Ist, inquiring as to the right of the
custodians of State property to prevent hunting upon the same, is at hand,

Section (966, Revised Statutes, as amended April 16th, 1900 (04 O. L., 230},
provides: “Whoever without having first received written permission from the
owner or agent or the person having control of any lands, pond, lake or other
private waters, except waters claimed by riparian right of ownership of adjacent
lands, hunts upon the same,” ete, “shall be deemed guilly of a misdemeanor,”
etc. I am unable to see any reason why this statute does not apply to the state
lands as well as to the lands of private parties. The Board of Trustees are “per—
sons having the control” of these lands, and written permission to hunt upon
such lands would be necessary before any person would be authorized to do so.
The game warden you rvefer fo has probably been misled by the expression
“private waters” used in this act. This term, “private waters,” is used to dis-
tinguish the waters of the state over which the legislature has control from the
public waters of Lake Erie, where the right of fishing and hunting is common
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‘to all citizens, and outside of certain limits to the world, but whatever may he
the construction of this statute as to “waters,” there is no limitation in its appli-
cation to “lands,” and it applies with equal force to lands owned by the state
as to other lands,

I am aware there iz a familiar rule of construction of statutes to the
effect that the State is not bound by a statute unless expressly named theremn,
but it is to be observed that this statute does not seek to bind the State; it imposes
no right, duty, or obligation upon the State. It is directed to the citizens of
the State and requires each citizen who desires to hunt upon the lands of another
to obtain permission, hence, the rule above stated as to application of statutes
does not apply in the construction of this statute. You are advised, therefore,
that no person has a right to hunt upon the lands owned by the State and under
your control, without first having obtained written permission from the Board
.of Trustees, or those in control of such lands. .

Yours very truly,
J. E. Tobn,
Assistant Attorney General.

PROPERTY OF ELECTRIC STREET RAILWAYS COMES WITHIN THE
PROVISIONS OF SECTION 3643A.

Corumeus, Ouio, November Tth, 1901
Hon. A. I. Vorys, Superintendent of Insurance, Coluwmbus, Olio.

Dear Sik:— In your letter of October 17th, you ask an opinion from this
office as to whether insurance on property of electric street railway companies, or
property of companies operating electric railways in municipalities, or property
of companies operating so-called interurban electric railways, is exempt from
the operation of the provisions of Section 30643a of the Revised Statutes, relating
to co-insurance, by reason of the exception contained in said section, which pro-
vides, “That the provisions of this section shall not apply to railroad or marine
insurance.” ]

It is pertinent first to inquire, what is meant by “railroad or marive insur—
ance” ?

Marine insurance is well known. Tt is defined as:

““A_ contract whereby one for a consideration agrees to
indemnify another for loss or damage on a certain interest sub-
ject to marine risks by certain perils of the sea, or specified |
casualties during a voyage or fixed period.,” Joyce on Insurance,
Section 3.

It is also defined in the Code of several of the States as follows:

“Marine insurance is an insurance against risks connected
with navigation to which a ship, cargo, freightage, profits or other
insurable interest on movable property may be exposed during a cer—
tain voyage, or a fixed period of time.” Anno. Civil Code of
Cal,, Section 2655,

The term “marine insurance” covers not only goods and merchandise in
course of transportation, but also the vessel in which it is carried. It is applied
-exclusively, however, to movable property.
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There seems to be no definition of “railroad insurance” in the books: It has
not as yet been recognized either by text-book writers, legislators, or courts
as a distinct class of insurance. From the fact, however, that the business of
railroading is of the same general nature as that originally covered by marine
insurance, to-wit, the carrying or transportation of goods, and the fact that in
the section under consideration the legislature speaks of railroad and marine
insurance as co-related terms, it would seem that the legislature had in mind,
*in making the exception above referred to, the general business of transportation
of goods, and the insurance connected therewith, We would be justified, then,
in considering railroad insurance as being of the same general nature as marine
insurance. When so considered, it would include not only goods and merchan—
dise in course of transportation, but also the cars and other movable property used
in that connection. This class of property is readily distinguishable from the
great bulk of property subject to insurance, which has a fixed situs. And what-
ever reason may have existed to lead to the exemption of property covered by
marine Insurance from the operation of the section under consideration, may, with
equal force, be urged in favor of the exemption of all such movable property as.
is used in connection with the transportation of goods by rail.

Having thus determined what the legislature had in mind when it used
the term “railroad insurance,” we are ready to consider whether the term “rail-
road” is broad enough to include electric street and interurban railways.

Tt is true that in the Statutes of Ohio, a distinction is observed between rail-
roads using steam as a motive power, and street railroads; and laws applicable
to the one class of railroads are held not to apply to the other. But the pro-
vision of the section under consideration does not relate particularly to either class
of railroads. It relates to the business of insurance, and I am unable to perceive
any valid reason why it should be limited in its operation to insurance of property
transported by a particular kind of railroad. It would be just as reasonable to
say that because, when marine insurance first had its origin, it applied exclu-
sively to insurance of sail boats and their cargoes, that it did not ndw apply to
marine transportation by steam boats,

At the time this section was enacted, there were but few, if any, electric
railroads in the State, excepting street railroads operating within the limits of a
municipality. Now they are fast forming a network over the country, and are
entering into formidable competition with steam lines, not only in carrymng
passengers, but also in the transportation of freight, express and mail. It is
believed that it is in keeping with the growth and progress of the law, to hold
that the provision under consideration applies to the new means of transporta—
tion as well as to the old.

It is to be observed, however, that the distinction between property covered
by railroad or marine insurance, and all other property, lies in the nature and
situation of the property, or use to which it is devoted, and not in its ownership..
It is not the fact that property is owned by steamship or railroad companies that
brings it within the purview of the exception under consideration, but it is the
fact that such propery is in fronsife, or is used in connection with the actual
transportation of such property. As in marine insurance, it is only the movable
property, such as ships, cargo, freightage, etc., that is covered by such insurance,
so railroad insurance must be understood to be limited to the same class of prop-~
erty. Fixed, immovable property, such as depots, round houses, car barns, etc.,
although belonging to a railroad company, could not be included in the term:
“railroad insurance.” Very truly,

J. E. Topn,
Assistant Attorney General.
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FEES OF CONSTABLES IN ATTENDANCE BEFORE JUSTICES OF THE.
PEACE AND CORONERS.

Corumeus, Onio, November 12th, 1901,

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

Dear Siz:— Your communication of November 8th, enclosing letter of E, M.
TFullington, is at hand. The letter of Mr. Fullington requires a construction of
that part of Section 622, R, 5., which relates to the fees of constables in attend-
ance before justices of the peace and coroners. The provision is as tollows:

“For each day's attendance before justice of the peace or
jury trial, $1.00; for each day’s attendance before justice of the
peace on criminal trial, $1.00; for each day's attendance before
justice of the peace in foreible detainer without jury, $1.00.”

The precise question is whether such constable is entitled to $1.00 for each
case tried before a justice of the peace, or whether, when several cases are tried
the same day, the constable is entitled only to $1.00 for the day. This statute
has been in operation in Ohio for nearly forty years, and it is believed that the
uniform custom and practice of constables in charging fees under this statute,.
has been to charge $1.00 for cach case, even where two or more cases have been
tried the same day. This section was enacted at the same time with Section 621,
R. S, fixing the fees of justices of the peace. In this section the fees of justices.
were unmistakably fixed at $1.00 for each case, the language of the original
section being as follows:

“For sitting in cases of forcible detainer, $1.00; for trying
‘a jury case, $1.00."

This has since been amended until it now reads:

“For sitting in the trial of any cause, civil or criminal,
where a defense is interposed, whether tried to a justice or to
a jury, $1.00.”

The change of language between Section 621 and Section 622 is not broad
enough to justify a different construction. In our opinion, the language em—
ployed in Section 622 means simply that for each day’s attendance before justices.
of the peace in any trial, whether it be a jury trial or before the justice without
jury, the constable is entitled for his attendance to a fee of $1.00; and if his.
attendance is required in more than one trial on the same day, he is entitled
to charge his fee of $1.00 for each of such cases. '

Very truly,
J. E. Toop,
Assistant Attorney General..

APPOINTMENT OF NOTARIES PUBLIC,

Corumpus, Onro, November 14, 1901,
Ilon. George K. Nash, Gowernor, Columbus, Ohio:

DEear Sik:— Your communication of November 13th, enclosing letter of E. J.
Foster, at hand., It appears from said letter that Mr, Foster resides in Lake-
County, but maintains an office and transacts his business as an attorney in the
City of Cleveland, Cuyahoga County, and he inquires whether he can be commis—
sioned as a notary public in and for said Cuyahoga County.
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The appointment of notaries public in Ohio is governed by Section 110, R. S., |
which provides:

“The governor may appoint and commission as notary public
as many persots of the age of twenty-one years or over, who are
citizens of this state, residing in the several counties for which
they arve appointed, as he may deem necessary. Provided, how-
ever, that citizens of this state of the age of twenly-one years or
over whose post-office address is a city, village or hamlet situated
in two or more counties in this state, may be appointed and com—
missioned for all of said counties within which said city, village
or hamlet is situated.”

It appears from this section that the qualifications requisite for appointment
as notary public are: First: That the applicant be twenty-one years of age;
Second: A citizen of the state, and Third: Residing in the county for which he
is appointed. )

The holding of our courts that a notary public is an officer, makes the pro-
vision that he should reside in the county in which he is appointed, a most wise
and reasonable one. The only exception to the qualification of residence is to be
found in the provision, that where the post-office address of the applicant is a city,
village or hamlet, situated in two or more counties, he may be appointed and
commissioned for all of said counties in which said city, village or hamlet is
situated.

The case stated by My, Foster does not fall within the exception. The City of
Cleveland does not extend into Lake County. The mere fact that Mr. Foster
has an office in a city in a county different from the onedn which he resides, is
not sufficient under the statute to authorize his appointment as notary public in such
county. All the provisions of the statute relating to the recording of the commission,
the disposition of his official register at the expiration of his term, his powers
and duties, are in accord with the idea that he can only be appointed for the county
‘in which he resides. Very truly,

J. E. Tovp,
Assistant Attorney General.

DOW TAX ASSESSMENTS.
Corvmnug, Ourmo, November 14, 1901
Frank W. Ketterer, Prosecuting Attorney, Woodsfield, Ofhio:

Dear Siv: — Your letter of November 12th, ai hand. You inquire first,
should the business of trafficking in intoxicating liguors be commenced after the
fourth Monday of May, and prior to the expiration of the first half of the
“iquoyr year,” would it be lawful for the auditor to receive from the applicant the
proportionate amount of tax due from the time of so beginning to the expiration of
‘the half yvear, or would he be required fo receive the whole amount of tax which
would be due for the balance of the year. It is provided by Section 3 of the Dow
Law, (4364-I1, R. 5).

“That when any such business shall be commenced in any year
after the fourth Monday of May, said assessment shall be propor—
tionate in amount to the remainder of the assessment year,
* % % and be paid within ten days after such commencement.”
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This language appears clear and unambiguous. The assessment is a proportion—
ate assessment for the remainder of the year, and the entire amount of such pro-
portionate assessment is required to be paid within ten days after the commence-
ment of such business,

The provisions of Section 2 of the Dow Law relate to the yearly assessment,
and provide the times of payment when such business continues ihroughout the
year. DBut the provisions of this section have no relation to the proportionate assess—
ments, when the business is commenced after the beginning of the year, but the
payment of such proportionate assessments is controlled entirely by Section 3 of the
Dow Law. A different construction might enable a person to commence the busi-
ness of traflicking in intoxicating liquors a few days before the expiration of the
half year, and by paying the proportionate amount for the half vear, he might
conduct such business for a few days, and then quit without having paid to the
county the minimum assessment on such business, to-wit: $25.00. There is, how-
ever, no authority for a proportionate assessment for the half year, but as above
pointed out, the proportionate assessment is for the remainder of the year, and
must all he paid within ten days after the commencement of such business.

You further inquire, whether a refunding order can be issued for an amount
less than $50.00 under the provisions of Section 3 of the Dow Law. This section
provides that when any person who has been assessed and who has paid or is
charged upon the tax duplicate with the full amount of said assessment, dis—
continues such business, the county auditor shall issue a refunding order for the
proportionate amount of said assessment, “except that it shall be in no case less
than $50.00.7

It is my opinion that the limitation contained in this exception relates to the
amount of ‘the assessment, and not the refunding order. In the former part of
the section, the minimum amount that can be received by the county when such
business is commenced after the beginning of the year, is fixed at $25.00. The
statute as originally enacted, did not contain the exception above nofed. Under the
stalute as it then stood, the business might be commenced one day and the propor—
tionate assessment paid, and the next day, said business might be discontinued and
the refunding order for the proportionate amount of the assessment issued, which
would leave to the county only the amount of the assessment for a single day. To
remedy this discrepancy in the law, the exception found in the last clause of this
section was added in 1888

In view of the history of this legislation, I think it is manifest that the
legislature had in mind the amount of assessment that should be retained, rather
than the amount of the refunding order, and I am of the opinion.therefore, that
when the full amount assessed has been paid, or stands charged against such busi—
ness, that a refunding order should not issue for an amount that would reduce the
balance of said assessment to a sum less than $50.00.

You further inquire, whether the provision of Section 12300, R. S., that
sheriffs attending before a judge or court shall receive fifty cents, entitles such
sheriff to charge said fee of fifty cents each time a prisoner is brought into court
for arraignment, trial and sentence, or whether the charge is to be made but once
for each prisoner. The charge is not for a case, but is for attendance in court,
and the sheriff would be entitled to his fee for each atlendance, and if required to
attend with the same prisoner on different days, he would be entitled to his fee
for each attendance.

Your fourth question relates to fee of the sheriff for copies of criminal
subpoenaes. T am unable to find any authority in said section for such charge.

' Very truly,
J. . Toop,
Assistant Attorney General.
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COMMISSION OF NOTARY PUBLIC.
Covumsus, Ouio, November 18, 1901,
_Hon, George K. Nash, Governor, Colwmbus, Ohio: i

Dear Siz: — Your letter of November 16th, enclosing letter of 1. A, Webster,
at hand. It appears from Mr. Webster's letter that he holds two commissions as
‘notary public, one expiring December 1, 1901, and the other, November 27, 1902
‘He further states in his letter that upon receipt of the second commission that he
-subscribed and took the oath required by the statute, and had his commission
-duly recorded, and he inquires whether he is entitled to act as notary public
‘under said second commission until it expires.

Section 112, R. S., provides that each notary public duly appointed and com-
-missioned, shall hold his office for the term of three years, unless his commission
.shall be revoked. There does not seem to be anything in the circumstances stated
in Mr. Webster’s letter to revolke either of his commissions. The fact that he
already held a commission as notary public when the second commission was
-isstied, would not in any way affect the validity of either commission. A portion of
‘the time covered by each commission is also covered by the other. This would not
-render either commission invalid, but might present a question in case of official
‘misconduct as to which set of bondsmen were liable. That question, however, is
‘not presented here, and I am of the opinion that each commission is valid for the
-period of three years from its date.

Very truly,
J. M. SmzErs,
Attorney General,

PRINTING OF QUESTIONS BY COUNTY SCHOOL EXAMINERS.
Covumsus, Osto, November 18, 1901,
M. Calill, Prosecuting Attorney, Eaton, Ohio:

Dear Sir:— Your letter of November 16th, at hand. You inquire whether
the county auditor, under the provisions of Section 4075, R. S., should print
the lists of questions used by the county school examiners, or whether said school
-examiners should have said lists printed as a part of the expenses of the examina—
tion, There seems to be no clear provision of the statute in relation to printing the
lists of questions used by the cotnty examiners. The reason for this doubtless lies
in the fact that some yvears ago the legislature passed an act providing for a
uniform system of examinations, and in said act provided that the questions should
“be prepared and printed by the State Board of School Examiners and the State
‘School Commissioner. (See Section 4071g, R. S.) This act, however, has never
" been operative for the reason that no appropriation has ever been made by the legis-
lature to bear the expenses of the preparation, printing and mailing of such lists
~of qustions, Hence, it is left to each county board of examiners to provide its own
questions for examination.

In view of the absence of any express provision that the county auditor should
-provide for the printing of said lists of questions, I am of the opinion that such
lists should be printed by the board of examiners,

T do not think that the printing of these lists is included in “books, blanks and
~stationery,” which is reqtiired to be furnished by -the county auditor. Their
-printing is a separate matter, not specifically provided for by the statute, but
wwhich is necessary to be done in order to carry out the purposes of the statutes,
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and certainly the proper persons to have charge of the printing of such lists are
the board of examiners who prepare the lists and are responsible for their proper
care and use. The expenses of printing such lists should be paid as the other
expenses of the examinations.
’ Very truly,
J. E. Toop,
Assistant Attorney General.

DISPOSITION ON MONIES COLLECTED ON FORFEITED RECOG-
NIZANCES. ' -

Corumspus, Omro, November 26th, 1901.
Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio:

Dear Sik:—1I have before me your communication of November 16th, en—
-closing letter of Dr. Frank Winders, Secretary of the Ohio State Board of Medical
Registration and Examination, and letter of Southard and Southard, Attor-
‘neys, at Toledo, Ohio.

These letters moot the question as to what disposition should be made of
the money recovered on forfeited recognizances in prosecutions for the violation
of the statute relating to medical registration and examination. It is stated
in the letter of Dr. Winders that “it is a common occurrence for parties who
are charged with the illegal practice of medicine to waive examination before
the Justice of the Peace, to be bound over to the grand jury, and to forfeit
the bond.” -

I find nothing in the statute to separate recognizances taken in this class
of cases from those taken in other criminal matters. By virtue of the provisions
of Section T181 et seq., forfeited recognizances are to be returned to the County
Auditor, who, after making a record of the same, is required to deliver them
to the Prosecuting Attorney, whose duty it is to prosecute all such recognizances
by civil action for the penalty thereon. Section 1273 makes it the duty of the
Prosecuting Attorney “to forthwith pay over to the Couny Treasurer all monies
belonging to the State or County. which come into his possession for fines,
forfeitures, costs, or otherwise.” These statutes are as applicable to forfeited
recognizances in prosecutions brought for violation of the statutes relating to
medical registration and examination, as to recognizances taken in any other
manner, The provisions of Section 4403g, which, after prescribing the fines that
may be imposed for violation of the medical statutes, and that “such hnes
when collected, shall be paid, one third to the person or medical society making
the complaint or the party furnishing the information, one third to the county
poor fund, and ome third to the State Board of Medical Registration and
Examination,” relate exclusively to fines and not to the amount recovered on 1ov—
feited recognizances. I am unable to find any authority for making a similar
~distribution of the monies received from such forfeitures. I am,

Very truly yours,
J. E. Tobp,
Assistant Attorney General.
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POWER OF BOARD OF PUBLIC WORKS TO LEASE BERME BANK OR
TOWING EMBANKMENT OF CANALS.

Corvmpus, Onio, November 27th, 1901,
The Board of Public Works, Cohanbus Ohio:

GENTLEMEN : — In response to the request of Mr. Goddard, I have exam-
ined the statutes in relation to the power of the Board of Public Works to
lease any portion of the berme bank or towing path embankment of the canals of
the State for railroad or other purposes. A very full discussion of the powers of the
Board of Public Works in refation to the leasing of the canals is found in
87, O. S., Report, page 157, in the case of the State of Ohio ex rel. v. The
Cincinnati Central Railway Company. In discussing the powers of the Board of
Public Works, Judge Johnsen said:

“The Board of Public Works possesses no powers except such
as are expressly conferred by law, or as are necessarily implied,
the purpose of which is to perfect, render useful, maintain, -
keep in repair and proteet and make the canals useful as navi-
gable highways.

st S £ #* sk

“The most cursory examination of the numerous provisions
of law relating to the public works of the State will show, that
while the Legislature has frecly granted the largest powers to
the Doard for this purpose, it has at the same time, by regula—
tions, prohibitions and penalties, sought to guard this property
from all encroachments, individual or corporate, and to prevent
the acquisition of rights or cascments in the canal or its banks
except by express authority of laws passed for that purpose. The
Board of TPublic Works possesses no power to grant rights,
casements or privileges for private advantage, unless expressly
aunthorized by law. The statutes authorizing the abandonment or
sale of certain sections of the canals, the transfer to railroads
and cities for their purposes, of other sections, the permis—
sion granted by statute fo use the berme bank in certain in-
stances, the leasing of the canals, the leasing of surplus water,
the sale of ice, and the restrictions as to crossing by public roads,
and by railroads, all show that the Board in the opinion of the
Legiglature possessed no implied power to grant rights and priv-
ileges, or to create easements or burdens upon this public prop-
erty in favor of individuals or corporations. In each of these
cases express authority was conferred by statute.”

It heing clear that the Board of Public Works has no powers except such
as are conferred by statute, the only question to be determined, is, to what
extent the statutes have authorized the leasing of the banks of the canals. This
involves an examination of all the acts of the General Assembly in relation to the
leasing of canal lands.

Thus, the act found in the 80th volume of Ohio Laws at page 215, au-
thorizes the lease to the Cincinnati, Hocking Valley and Huntington Railroad
Company for the purpose of constructing and maintaining a railroad thereon, a
portion of the berme banlk of the Ohio Canal in Ross County. Also, the act found in
92, O. L., page 7, authorizes the lease of a portion of the embankment of the
Miami and Erii Canal in the City of Troy to the Troy Wagon Worlss Tompany.
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Also, the act found in 93 O. L., page 870, authorizes the lease of the berme
pank, etc., to make experiments with electricity as a motive power for the
propulsion of canal boats. Also, the act found in 85th volume of Ohio Laws,
page 139, authorizes the lease of the berme bank of any canal basin or reservoir
for the purpose of laying a line of pipe to transport oil or gas from the natural oil or
oas fields for manufacturing purposes. Also, the act found in 79 O. L., page 91,
authorizes the lease of a portion of the towing path of the Ohio Canal in Scioto
County to the Cincinnati and Eastern Railway Company.

There may be other similar laws which I have not noted, but no general
law authorizing the lease of any portion of the berme bank or towing path
embankment of the canals of the State is found prior to the enactment ot
April 16, 1900, found in 94 O. L., 345, which act amends section 218-225 of the
Revised Statutes and authorizes the Board of Public Works, the Canal Com-
mission and the Chief Engineer of the Board of Public Works to lease

“Any part of the berme bank of any canal, canal basin, reser—
voir, or out-slope of the towing path embankment, which said
commission shall find to be the property of the State of Ohio,
the use of which, in the opinion of said Commission, the Board
of Public Works, and the Chief Engineer of the Public Works,
if leased, would not materially injure or interfere with the main—
tenance and navigation of any of the canals of this State.”

Such lease may be for any purpose or purposes other than for railroads
operated by steam.

This is the first general provision 1 have been able to find authorizing the
leasing of the berme bank or towing path embankments of the camals, Any and
all leases made by.the Board of Public Works prior to the enactment of this
statute, to-wit, April I6th, 1900, must depend for their validity upon some special
act authorizing such lease, and if no act be found specially authorizing such lease,
then the lease being in excess of the power of the Board of Public works is invalid
and void.

Very truly,
J. E. Tobp,
Assistant Attorney General.

EXPENSES OF GENERAL AND SPECIAL ELECTIONS.

Corumsus, Omro, November 27, 1901.
Hon. L. C. Laylin, Secretary of State:

Dear Sm:—1T am in receipt of your communication of November 23d, seek-
ing an opinion upon the following statement of facts:

It becomes necessary at each election to rent a number of voting places in
the city of Tiffin, and a controversy has arisen between the city and the Board
of Deputy State Supervisors of Elections what portion of these expenses, in-
cluding the care and handling of booths and ballot boxes, the city should pay.

Section 2966-27 of the Revised Statutes of Ohio provides:

“All expenses arising for printing and distributing hallots,
cards of explanation to officers of the election and voters, blanks,
and ail other proper and necessary expenses of amy general or
special election, including compensation of precinct election of-
ficers, shall be paid out of the county treasury as other county
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expenses; but, except in the case of November elections shall
be a charge against the township, city, village, or political division
in which such election was held, and the amount so paid by the
county, as above provided, shall be retained by the county audi-
tor from the funds due such township, city, village, or political
sub~division at the time of making the semi-annual distribution
of taxes,”

Section 2966-33 provides that the booths and ballot boxes shall be in the
care of the clerk of the municipality or township in which the precinct 'is situated,
whose duty it is to have the booths and ballot boxes on hand and in place at
each election before the hour of opening the polls. For which services the
Deputy State Supervisors may allow him his necessary expenses,

There are no other provisions that I am able to find, bearing upon this
question. Flence, it is clear to me that all expenses incident to holding the
annual November elections should be borne by the county; April and special
elections in which the city alone is interested should be borne by the city of Tiffin.

Yours very truly,
J. M. Susgrs,
Attorney General.

RIGHT OF COUNTY COMMISSIONERS TO COMPROMISE LITIGATION.
Corumpus, Ouro, November 30th, 1901,

. C. R. Hornbeck, Prosecuting Attorney, London, Ohio:

Dear Sik: — Yours of November 20th at hand and contents noted. You
inquire whether under the provisions of Section 555, R. 5., the board of county
commissioners may compound or release a debt due the county from an ex-county
official on account of illegal fees drawn from the county treasury by such official.
I apprehend that you meant to refer to Section 855, as Section 555 has no bearing
upon the subject. Assuming that to have been your intention I answer your
inquiry upon that basis. :

The bonds of county officials are made payable to the State, and when an
action is prosecuted on one of them it must be prosecuted in the name of the
State, and judgment rendered for the State although the money, when paid, is
reqiired to be paid into the county treasury. Sec 10 O. S., 515; 25 O. S., 567;
32 0. 8., 421; R. S., Sections 4994 and 4995

The commissioners not being proper parties to an action on such bonds it
would hardly seem that the law contemplated that they should be at liberty to
control this class of cases, 1 am unable to find any direct adjudication upon the
subject except the case of ex parte Moore, 14 C. C., page 241, where it was
held that a fine made payable to the State cannot be compounded or released
by the cotnty commissioners under the provisions of Section 855, R. S., although
the money when collected was required to be paid into the county treasury.

Hence, I am inclined to the view that Section 855 does rot authorize the
commissioners to compound the class of claims mentioned in your letter.

. Very truly yours,
. J. M. Surrrs,
Attorney General,
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INCOMPATIBLE OFFICES.
CoLUMRBUS, (jr.—uo, November 30; .1901.
Hunter S. Arimstrong, Prosecuting Attorney, St. Clarsville, Ohio:

Dear Sik:— Yours of November 25th, secking an opinion from me as to
whether the same person may hold the office of clerk of the common pleas and
circuit courts, and that of supreme court at the same time, is at hand. The
answer to this inquiry depends upon the solution of two questions.

First: Is there a statutory or constitutional provision in the way?

Second: Are these offices incompatible so that they cannot be held by
the same person at the same time?

First: Upon a careful examination of the constitution and the statutes I
find that there is neither a constifutional nor a satutory provision, making the
same person ineligible to hold these two offices at the same time.

Second: That a person canuot at the same time hold two offices that are
incompatible is a well recognized principle of common law. The gquestion for
solution then is: Are these two offices incompatible? |

“Where one office is not subordinate to the other, nor the
relations of the one to the other such as are inconsistent and re-
pugnant, there is not that imcompatibility from which the law
declares that the acceptance of the one is a vacation of the other.”

Throop on Public Officers, Section 34.

Incompatible offices “must be subordinate, one to the other, and they must
per se have a right to interfere, one with the other, before they are inconsistent
at common law.” People vs. Green, 58 N. Y., page 295.

If this definition of incompatible offices is correct, then the two offices named
in your letter are not incompatible. In so far as I have examined the decisions
they bear out the definition above quoted. The office of clerle of the supreme
court and that of the common pleas and circuit courts are each independent of
the other, and neither has the power to interfere with the other, hence, in my
opinion, are not incompatible,

It was held in State vs. Moore, 48 Mo., 242, that the offices of county
clerk and clerk of the circuit court were not incompatible and that the same per—
son might hold both offices. That case, in my opinion, involved exactly the same
principle as that presented in your letter of inguiry. ’

The Statute of Ohio provides that the clerk of the court of common pleas
shall be ex—officio clerk of the circuit court, The cireuit court is an appellate
and superior court to that of the common pleas as the supreme rourt is to that
of the circuit. Evidently the ‘legislature did not consider the offices of clerk
of the common pleas and circuit courts to be incompatible or it would not have
provided that the same person should hold both offices.

Very truly yours,
J. M. Suzers,
Attorney General,
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COSTS OF COMMITTING AN INMATE OF SOLDIERS AND SAILORS”
HOME TO INSANE ASYLUM, A PROPER CHARGE AGAINST THE
HOME — INMATES LEAVING HOME TEMPORARILY.

Corumsus, Onio, December 3rd, 1901
Hon. George K. Nash, Governor of Ohio:

Dear Sm:—1 have the honor to acknowledge receipt of yours of recent
date, enclosing a letter of inquiry from General Thomas M. Anderson, the Com-
mandant of the Ohio Soldiers’ and Sailors’ Home, in which he requests an opinion
upon the following gquestions:

First. Where an inmate of the Home is declared insane,
and is transferred to the insane asylum are the costs thus in—
curred a proper charge against the Home?

Second. Where a person has been declared insane, and has
been sent to an insane asylum, are there any circumstances un-
der which he may be permitted to leave the institution on proba-
tion, subject to be returned without another proceeding in the
Probate Court?

As to the first question, Section 74-10, R. 5., provides that where an
inmate of the Soldiers’ and Sailors’ Home becomes insane the Probate Judge of
the county in which the Home is located may determine the question of the
sanity of such person, and the costs incidental to such hearing shall be

“Paid out of the appropriation paid by the State of Ohio for
the support of the Soldiers’ and Sailors’ Home.”

Hence, I am clearly of the opinion that the costs are a proper charge
against the Home,
As to the second inquiry, Section T08, R. 5., provides that

“In the case of any patient having no known homicidal or
suicidal propensities, the superintendent is authorized, whenever
he deems the best interests of such patient to require it, to
permit said patient to leave the institution on a trial visit, not in
any case to exceed ninety days, the patient being returnable at any
time within that date, should such return be necessary, without
further legal proceedings.”

This is the only provision that T am able to find bearing upon the question
of permitting a patient to go beyond the confines of the institution on probation,
and to that extent only, in my judgment, may a patient be permiited to leave
the institution temporarily. If discharged as cured, before a patient can be re-
admitted at the insane institution, there must be a hearing before a Probate Judge.

Very truly,
J. M. SHEETS,
Attorney General,
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RIGHT OF INVESTMENT COMPANIES TO DO BUSINESS WITHOUT
DEPOSITING $100,000.

Corumnus, Onto, December 4th, 1901.
Hon. Roscoe I. Mauck, Supervisor of Bond Investiment Companies:

Dear Sik: — Yours of December 2nd at hand and contents noted. You re-
quest on opinion from this office as to whether a bond investment company
which was doing business in Ohio prior to the amendment of the bond invest—
ment act, April 14, 1900 (94 O. L., 147), but whose license to do business
in Ohio was revoked March 27, 1901, because its business was in violation of law,
may now, after satisfying its obligations, leave on deposit with the Treas-
urer of State $25,000 and proceed fo transact a lawful business in the State
without depositing the $100,000 required in the amended act of companies com-
ing into the State after the date of its enactment. In my opinion they cannot.

Section 1 of this act provides:

“That every corpofation, partnership and association, other
than a building and loan company, which shall hereafter conunence,
in this State, the business of placing or selling certificates,
honds, debentures, or other investment securities of any kind
or description, on the partial payment or installment plan, and
every investment guaranty company doing business on the service
dividend plan, shall, before doing business in Ohio, deposit
with the State Treasurer one hundred thousand dollars in cash
or bonds of the United States, or of the State of Ohio, or of any
county or municipal corporation in the State of Ohio, for the -
protection of thé investors in such certificates, debentures or other
investment securities.” ' :

That companies might under the provisions of the act of April 25, 1898,
(93 O. L., 401), or under the provisions of the amended act of April 14, 1900,
proceed in a lawful manner to engage in business in the State there can be
no question. In contemplation of law they were not engaged in “business in
this State under the provisions of the act of April 25, 1898, unless they were
engaged in a lewful business. The statute did not authorize them to engage in
an unlawful business, hence, the provisions of Section 1 of the act of April 14,
1000, exempting all companies that engaged in “such business in the State of
Ohio” from the operation of the act, requiring the deposit of $100,000 could
have no application to any company that engaged in an unlawful business.
These companies were driven from the State because they were engaged in an un-
lawful business, and they now stand in the same relation to the State as though they
never had been engaged in any business within the State. If they now wish to com-
mence “in this State, the business of placing or selling certificates, bonds,
debentures or other investment securities * * * % on the partial payment
or installment plan,” they must come in under the act of April 25, 1900, ana
comply with all its provisions.
Very truly,
J. M. SmEETs,
Attorney General,
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-RIGHT OF COMMISSIONER OF LABOR STATISTICS TO ENTER ESTAB-
LISHMENTS IN THE PERFORMANCE OF HIS DUTIES.

Corvmrus, Omio, December 6th, 1901
Hon, M, D. Ratchford, Commissioner of Labor Statistics:

B Dear Sm:—1 have the honor to acknowledge the receipt of your communi-
cation of December 5th. You seek an opinion from me upon the following state
~of facts: Certain women were appointed by yon as special agents for your
department, for the purpose of collecting “statistics from the working women
and girls of our larger cities, with respect to their occupations, nativity, age,
number of weeks’ work during the year, number of weeks idle, weekly wages,
number of dependents, living expenses, etc.” That in a number of instances
~when these women sought admission into facteries during working hours for
the purpose of performing their duties, they were refused admission by the
proprietors, and in some cases admission was refused even at the noon hour,

The question now arises whether the authorized representatives of the
Commissioner of Labor Statistics have a right to enter an industrial estab-
lishment to collect statistics directly from the persons employed therein,

Section 308 of the Revised Statutes provides that the Commissioner of Labor
Statistics “shall collect, arrange and systematize all statistics relating to the
various branches of Jabor in the State and especially these relating to the
commercial, industrial, social, educational and sanitary condition of the labor—
ing classes.”

This Section also provides that the Commissioner shall establish in certain
cities named, free employment offices, and shall appoint a superintendent for
each of such offices thus created. The duties of these superintendents are prescribed
by this section, among which are “to perform such other duties in the col-
lection of labor statistics as said Commissioner shall determine.”

Section 809 of the Revised Statutes provides that any “owner, operator,
manager, or lessee of any factory, workshop, warchouse, elevator, foundry,
machine shop, manufacturing or other establishment, or any agent or employe
of such owner, operator, manager or lessee who shall refuse said Commissioner
admission therein, for the purpose of inspection * * % % ghall be deemed
guilty of a misdemeanor, and upon conviction thereof shall be punished by a
fine of not less than $50 nor more than $500.”

It thus appears that the Commissioner of Labor Statistics, or the super—
intendent of any free employment office, at the request of such Commissioner,
has a right to enter any industrial establishment at all seasonable times to
gather statistics of the character named in your letter. In order to gather
the statistics, which the Commissioner is authorized to gather, it frequently
-becomes necessary to enter these establishments during working hours to in-
spect them and to get needed information from the employes. - Hence, it is
clearly my opinion that a refusal on the part of the owners or managers of
“any industrial establishment named in the statute, to permit the Commissioner
of Labor Statistics or any superintendent of a {ree employment office to enter
his establishment, even during working hours, to gather such statistics, is
‘an infraction of the, law and he may, upon conviction, be fined in any sum
from $50 to $500. Very truly yours,

J. M. Sssrts,
Attorney General
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ALLOWANCE TO PROSECUTING ATTORNEY.
Corumeus, Ouro, December 10th, 1901.
C. A. Reid, Prosecuting Attorney, Washington C. H., Ohio: '

Dear Simk:— Yours of December Tth came duly to hand. Your inquiry
requires an answer to the following questions:

First. Can the County Commissioners, under the provis—
ions of Section 1274, R. S., make an allowance to the Prose-
cuting Attorney, quarterly, for advice to the county officers,
or must they wait until their December session and make the
allowance then for the entire year?

Second. The County Commissioners having made the quar—
terly allowance, at their December session, confirmed their previous
action, made the allowance for the whole year, ordered the
amounts already paid to be credited upon the whole allowance,
and ordered the balance to be paid to the Prosecutor. This, how-
ever, having been done without the Prosecuting Attorney having
filed with the Commissioners a statement in writing of the amount
and character of the services rendered, was the action of the
Commissioners illegal, and must the Prosecuting Attorney pay
back the money so received?

As to the first question: Section 1274, R. 5., provides:

“The Prosecuting Attorney shall be the legal adviser of
the "County Commissioners and other County Officers and each
of them may require of him written opinions or instructions
in any matters connected with their official duties and for these
services the County Commissioners shall, annually, at their De-
cember session, make him such allowance as they think proper.”

That the Commissioners cannot legally, by resolution or otherwise, de-
termine in advance what sum the Prosecuting Attorney shall receive for his
services rendered under the provisions of this section is clear. The Commissioners
are required to make the allowance at their December session—mnot before.
The reason is plain. They cannot tell in advance what sum the Prosecutor
will earn they cannot tell the services that will be required of him under
the provisions of this section during the year. Hence, the reason of the
requirement that the allowance shall be made at the December session, after
the services have been rendered. In so far, however, as I am familiar with
the custom of the Commissioners of the different counties, I will say that it has
been otherwise. Some allow the Prosecutor monthly sums, others quarterly
sums, but I think all of these allowances are premature.

As to the second question: This question involves two inquiries. First.
Whether the Commissioners may, at their December session, confirm their
previous action, and make the allowance for the whole year,—and, Second.
If they can do so, is it necessary, in order to give them jurisdiction to make
the allowance, that the Prosecuting Attorney shall have filed with them an
ltemized statement of the services rendered, for which he seeks such allow—
ance?

There can be little doubt that the Commissioners may, at their De-
cember session, make an allowance for the whole veat and order the pay-
ments prematurely made upon the payment allowed credited upon the whole
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sum allowed. At their December session they have full authority to act,
and the fact that they attempted to act prematurely does not take from them
the power to act at the time the statute gives ihem authority to act. Nor
is an itemized account necessary in order to give the Commissioners jurisdiction.
The statute does not require the Prosecuting Attorney to file an account. In
so far as the Prosecuting Attorney has rendered services to the Commissioners
they have personal knowledge, and in so far as he has rendered services to the
other county officers the Commissioners may inform themselves through those
officers and the Prosecuting Attorney himself,

While it would not be improper for the Prosecuting Attorney to file an
itemized statement of the services he claims to have rendered, yet as the
statute ' does not exact it, it cannot he required and the action of the Com-
missioners cannot be attacked for failure to file such an account. Hence, it
follows, as a matter of course, the Prosecuting Attorney need not pay back into
the treasury the sums he has thus received,

' Very truly yours,
J. M. SHEETS,

[ ——— Attorney General.

LEGALITY OF COMMITMENT OF ALICE DEWEESE AND LILLIAN
MARTIN TO THE GIRLS’ INDUSTRIAL HOME.,

Corumpus, Ouio, December 11th, 1901,
Hon, A. W, Stiles, Superintendent Girls' Industrial Home, Delaware, Ohio:

Dear Sir: —In examining the papers relating to the commitment of Alice
DeWeese and Lillian Martin to the Industrial Home by the Probate Court
of Licking County, a peculiar state of facts are found. Two sets of papers
are furnished with each case, both certified to by the Probate Judge as
being correct transcripts of the records and orders made in his court, and
vet the two are so widely different that it is impossible that they could be a copy
from the same record. Which of them is a correct copy of the records of
that court, if either, or whether any record at all exists, is a question which
I am not able to determine. 1 shall assume, however, that the set of papers
in each case, marked “second set copies,” is a correct transcript of the record,
if either set are correct, and consider only this set of papers.

In the case of Alice DeWeese, the affidavit of David J. Jones alleges:

“That Alice Deweese, late of said county is a child between
the age of eight and six teen years, residing in the City of
Newark, county of Licking and State of Ohio; that she is en-
gaged in no regular employment; is an habitual truant from school,
and is incorrigible, vicious and immoral in conduct, and habitually
wanders about the streets and public places during school hours,
having no busines or lawful occupation, and is, under the pro-
visions of the truancy act, a juvenile disorderly person.”

In the warrant issued to the Sheriff for the arrest of said Alice DeWeese,
it further appears that said Alice DeWeese is of the age of fifteen years on
the 6th day of November, 1901, though where the court obtains this informa-
tion, does not appear. The finding of the court is:

“That said defendant is guilty of truancy, vicious, incor—
rigible and immoral in conduct, and a juvenile disorderly person,
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as charged in the affidavit. That she is of the age of fifteen
years on the 6th day of November, 1901, and is a suitable per—
son to be committed to the discipline and instruction of the
Girls’ Industrial School of the State of Ohio. And it appearing
that . C. Bostwick, one of the Board of Visitors appeared
as a committee, it is therefore the sentence of the court that
she be committed to said Girl’'s Industrial School, there to remain
until she arrives at full age, unless sooner reformed, or she be
discharged in due course of law.”

The affidavit in this case was evidently intended to be drawn under the
provisions of the act relating to compulsory education. A complaint under this
act can only be filed by a truant officer. There is no authority in law to
any one else to file'a complaint against a child as a juvenile disorderly person,
and the truant officer is only authorized to file such complaint after proceedings
have been instituted against the parents, guardian or other person having charge
of such child. It does not appear in this affidavit that the affiant, David J.
Jones, is a truant officer, or that any proceedings were ever had against the
-parents or guardian of said ‘Alice DeWeese. 1 am of the opinion, therefore,
that no legal complaint was ever filed in the Probate Court. If this be cor—
rect, then the entire proceedings of the Probate Court were a nullity, The
court can only acquire jurisdiction of the person of Alice DeWeese by the
filing of a legal complaint and issuing a legal warrant for the arrest of the ac-
cused. The finding of the court that the defendant is guilty of “truancy, vicious,
incorrigible and immoral conduct,” amounts to nothing. The court might as well
have found her guilty of reading a dime novel. There is no statute au-
thorizing the commitment of girls to the Girls’ Industrial Home for these
things.

But the court further finds that the defendant was a “juvenile disor—
derly person” This possibly would be a sufficient finding to warrant her com-
mitment to the Girls' Industrial Home, but instead of commifting her to
the Girls’ Industrial Home, the sentence of the court is that she be com-—.
mitted to the Girls' Industrial School. There is no such institution in the
State. The institution over which you have charge as Superintendent is the Girls’
Industrial Home, so denominated in the statute, and a sentence to the Girls
Industrial School cannot apply to your institution.

Further than that, it is the sentence of the court that said girl remain
at said school “until she arrives at full age.” A girl sentenced to your institu—
tion under the provisions of the compulsory education law, can only be detained
until she arrives at the age of sixteen years. There is no authority in the
court to make a sentence until she arrives at full age.

These may be regarded as technical objections, but when the fact is con—
sidered that the Probate -Judge of this county claims to have practiced law
for forty years and been six years Probate Judge, we must assume that he
knew what he was doing, and in sentencing the girl to the Girls’ Industrial
School, there to remain until she arrives at full age, he must have had in
mind some institution of that name where such a sentence could be executed, and
he could not have meant your institution, for it has neither: the name, nor the
power to execute the sentence.

. The further fact should be taken into consideration that you are dealing
with the rights and liberties of this girl, and she ought not to be detainea

in your institution, or any other, unless comniitted thereto by ‘due legal
process.
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I am of he opinion that the papers in this case show such a want of
jurisdiction in the Probate Court originally as that the girl might be released
from custody on a writ of habeas corpus. This being true, it is plainly the
duty of the management of said Home to refuse to receive or detain said
girl.  While you cannot correct the errors committed by the trial court, yonu
can, at least, refuse to commit the error of receiving and detaining a girl at
your institution who has not been legally committed thereto.

The same criticism can be made of the affidavit in the case of Lillian
Martin. The finding of the court in that case is that the defendant

“Is guilty as charged in the complaint; that she is of the age

of fourteen years on the 4th day of December, 1901, and is a suita-

ble person to be committed to the discipline and instruction of . "
Reform School of the State of Ohio.” :

I am unable to locate this institution. Certainly the institution under your
charge is not and never was known as the Reform School. Hence, said Lillian
Martin has not been committed to your institution.

For a full discussion of the law relating to commitment to your institution
and your powers and duties in respect to receiving girls committed by the
Probate Courts of the State, see the opinion of this office under this date.

Very truly yours,
J. E. Toop,
Assistant Attorney General.

MATTERS RELATING TO COMMITMENT TO THE GIRLS' INDUSTRIAL
HOME. :

Corumpus, Qmio, December 11th, 1901.
A. W. Stiles, Superintendent Girls' Tudustvial Home, Delaware, Ohio:

Dear Sik:—1 have before me your communication enclosing a copy of pro-
ceedings in the Probate Court of Licking County, in the matter of the commit-
ment of Lillian Martin and Alice DeWeese to the institution under your charge,
and also the letter of Waldo Taylor, Probate Judge of Licking county, ad-
dressed to you under date of November 6th, 1901. :

The various questions presented upon these letters and records can be
classified and discussed under the following heads: :

1. For what offenses, or upon what charges may girls be committed
to the Industrial Home?

2. What proceedings in court are essential fo a valid commitment?

3. What are the powers and duties of the Superintendent of said Home in
relation to receiving girls committed to the institution by the Probate Court? '

And of these in their order:

1. The Girls’ Industrial Home is classed among the benevolent institu—
tions of the State. At the same time, it is in many respects reformatory and
penal in character. It is declared in Section’ 765, R. S., that:

The Girls’ Industrial Home shall be for the instruction,
employment and reformation of evil disposed, incorrigible and
vicious girls.”
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It thus appears that both the class of persons who are to be commitied
to this institution and also the purpose of their commitment gives to the in—
stitution something of a penal character. In so far as the institution is penal,
the laws relating thereto should receive that strict construction which is ac—
corded to all penal statutes. While 1 would not contend that such laws
should he construed with that strictness which is applied to statutes relat—
ing to the higher crimes, yet they should receive the construction which wounld
be given to the statutes relating to misdemeanors and offenses of lesser grade.

The general provisions of the statutes relating to commitment to the Home
are found in Section 769, R. S., and are as follows:

“Whenever a resident citizen shall file with the Probate
Judge of hiscounty, his affidavit charging that a girl above the
age of nine years and under the age of fifteen years who resides
in such county, has committed an offense punishable by fine
or imprisonment other than imprisonment for life, or that she
is leading a vicious or criminal life, it shall be the duty of
the judge, etc,.” ’

At least two distinct charges are authorized by this section.

(a) That the girl has commiited an offense punishable by fine or im—
prisonment, other than imprisonment for life. An affidavit charging this of-
fense should distinctly state the offense committed, with such circumstances
of time and place as are necessary to show venue. In short, should be in the
usual form of an affidavit for a warrant in criminal cases. In this connec—
tion, Section 774, R. S., might be referred to, which provides that when #a
girl between the ages of nine and fifteen years {s brought before a court of
criminal  jurisdiction charged with having commgitted :an offense punishable
by fine or imprisonment, it is the duty of such court to cause such girl to be taken
before the Probate Judge, who shall proceed in the same manner as if the
complaint had been originally filed before him.

(b) Section 769, R. S., also authorizes the commitment of girls who
are “leading a vicious or criminal life”” Whether this can be subdivided into
two distinct charges, to-wit: That of leading a vicious life, and that of leading
a criminal life, is not entirely clear from the reading of the statute. I amt
inclined to think, however, that such division might be made, and that a
charge that a girl is leading a vicious life would be sufficient to authorize her
commitment to the Home. It is not easy to see how a charge could be made
that a girl was leading a criminal life without some specific offense had been
committed, in which case the affidavit should properly charge her with such offense.
An affidavit charging a girl with leading a vicious or criminal life, should set
out the acts and vicious conduct relied upon to establish such charge. It is very

doubtful whether an affidavit in the mere language of the statute, to-wit: That
- the accused is leading a vicious or criminal life,” would be sufficient, if taken
“advantage of by the accused at the trial. Thére is no statutory definition of
- this offense, but in order to give the accused an opportunity to meet the
complaint, the affidavit should set forth the particular acts of immorality, or
criminal, or vicious conduct relied upon to sustain the charge.

~ Girls may also be committed to the Home under the statute relating to
F(‘Jmpulsory education.  Section 4022-1, et seq. The- charge under this act
B that "of being a “juvenile, disorderly person.” A statutory definition of

e s , _ ; :
- Juvenile, disorderly person,” is contained in Section 4022-4, R. S., as follows:

“Every child between the ages of eight and fourteen years,
~and every child between the ages of fourteen and sixteen years
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unable to read and write the English language, or not engaged in
some regular employment, who is an habitual truant from
school, or who absents itself habitually from school, or who,
while in attendance ‘at any public, private or parochial school,
is incorrigible, vicious or immoral in conduct, or who habit—
ually wanders about the streets and public places during school
hours, having no business or lawiul occupation, shall be deemed
a juvenile disorderly person, and be subject to the provisions
of this act.”

It is to be observed, however, that the purpose of the compulsory education
law is to secure the attendance of children at school, and not to fill up the
reformatory institutions of the State. Hence, it is provided by Section 7 of this
act (Section 4022-7, R. S.), that in cases of truancy, proceedings shall De
instituted against the parent or guardian, to compel such parent or guardian to

" cause such child to attend some recognized school, and it is only upon proof
of inability on the part of such parent or guardian to cause such child to at-
tend school, or upon failure of such parent or guardian to so cause such child
to attend school after ordered so to do by the court in which such proceed-
ings are had, that any proceedings can be instituted against the child as a

-~ “Juvenile disorderly person.” The complaint under the compulsory education
law against a girl to commit her to the Industrial Flome, must be made by the
truant officer, and only after proceedings have been instituted against the parvent
or guardian, and such proceedings have failed to procure the attendance ot
such gir] at school. The compulsory education law applies to all children be-
tween the ages of eight and fourteen years, and also to every child between
the ages of fourteen and sixteen years who is unable to read and write the En~
glish language, or not engaged in some regular employment. The affidavit filed
by the truant officer under this statute should set out the facts constituting the
offense in conformity with the usnal rules of criminal pleading. That a child
is a “juvenile disorderly person” is a legal conclusion, and is not a sufficient
allegation of fact i a complaint upon which to issue a warrant for the ar—
rest of the accused.

2. In all cases where a proper complaint is filed with the Probate Judge,
a warrant should issue to the Sheriff of the county or some other suitable person
commanding him to bring such girl before such judge, at his office at the time
fixed for the hearing of said complaint.

1f the complaint is based on Section 769, R. S., the Probate Judge should
also issue, )
“An order in writing, addressed to the father of such
girl if living and resident of the county, and if not living and
and so resident, then to her mother if living and so resident,
and if there is no father or mother so resident, then to her guar-
dian, if so resident, and if not, then to the person with whom
the girl resides, requiring such father, mother, guardian or other
person to appear before such Probate Judge at such hearing.”

No order to the parent, guardian or other person is required, however,
in cases where the complaint is made under the compulsory education law.
This would be a serious defect in said law, were it not for the fact that pro-
ceedings against a girl as a “juvenile disorderly person” cannot be instituted
until after proceedings have been had against the parent, guardian or other person
having charge of such girl, as above pointed out.
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Tt is further the duty of the Probate Judge, in all cases, to give notice of
such proceedings to the Board of County Visitors of his county, whose duty it 15
to attend such proceedings either as a body or by committee, and protect the
interests of such child. (See Section 633-18, R. S.) In cases under the compul-
sory education law, Section 4022-11 requires that the warrant of commitment
should show that such Board of County Visitors attended such hearing. The record
in all cases should affirmatively show that all these requirements of the statute have
heen complied with. I apprehend, however, that the issuing of notice to the
parent, guardian, or Board of County Visitors, is not jurisdictional. That the
Court acquires jurisdiction by the filing of the complaint and the issuing of the
warrant for the arrest of the accused, and that this jurisdiction is not affected
by a failure to issue the notices above referred to. Such failure might be taken
advantage of by the accused in a proceeding in error, and would probably be
sufficient ground for a reversal of the order of commitment. They would not
be sufficient, however, in my judgment, to procure the release of a girl
committed to the Home, in proceedings in habeas corpus. '

After hearing the testimony in the case, if it appear to the satisfaction
of the Probate Judge

“That the girl before him is a suitable subject for the Industrial
Home, he shall commit her to that institution and issue his
warrant to the Sheriff of the proper county or to some suit-—
able person to be appointed by him, commanding him to take
charge of the girl and deliver her without delay to the.super—
intendent of the Home.”

An exception to this procedure before the Probate Judge is provided by Sec—
tiorr 771 in caseés where a girl is arrested for a crime which entitles her to a trial
by jury. In such cases

“When sueh a demand is made by or on behalf of such girl,
the Probate Judge is authorized after an examination of the
case, {o either discharge her, or cause her to enter into a recogni-
zance for her appearance before the court of Commont Pleas
of the county forthwith, if said court is in session, and if not
in session, then on the first day of the next term thereof, to
answer to such charge, and in default of such bail, to commit her’
to the jail of the county until the first day of said next term
of Common Pleas Court, or until discharged by due course
of law, and he shall forward to the Clerk of the Common Pleas
Court a transcript of his proceedings in the case.”

A girl committed to the Home under the provisinns of Section T69, et seq.,

“Shall be kept there, disciplined, instructed, employed and gov-
erned under the direction of the Trustees, until she is either
reformed or discharged, or bound out by them according to their
by-laws, or has attained the age of eighteen years.”

But a girl committed to said Home under the provisions of the compulsory
education law, can only be detained at said Home until she arrives at the age
of sixteen years.

3. The Superintendent of the Girls’ Industrial Home is required to recéive
all girls who are legally committed to said institution. This does not mean,
however, that he is required to receive every girl who may be brought there
by the Sheriff or other officer appointed for that purpose by the Probate Court.
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The warrant or mittimus from a Probate Court which is regular on its face, and
discloses no want of jurisdiction in the court issuing the same, would doubtless
be a protection to the superintendent of said IHome in receiving and defaining
the person named in said warrant in said institution. But this rule of law
is for the protection of the officer and does not compel him to accept every
person who may be brought to his institution accompanied by a warrant is-
sued by a Probate Court. If the Superintendent knew that the court issuing
the warrant of commitment was without jurisdiction, he would be under no
obligation to obey such warrant. It is true, as stated in the letter of the
Probate Judge above referred to, that the Superintendent of this institution
is without “authority in law to sit as a reviewing court” He cannot correct
errors that may be committed by the Probate Court. He certainly has a right,
however, to exercise his own judgment as to whether a girl brought to his
institution, is legally committed, and if she is not legally committed, to
refuse to receive her. In doing this, however, he, of course, acts at his
peril and would be liable for a mistake in judgment. A safe plan, doubi-
less, for the Superintendent to pursue, would be to receive all girls who
are accompanied by a warrant of commitment, which is regular on its face.
However, cases might arise in which he would be justified in acting otherwise.

It is to be remembered that this is a  state institution, supported and
maintained by the State, and it is not within the power of a Probate Court
to compel this institution to receive girls except in the cases provided by statute,
By Section 639, R. S., the Trustees of the various benevolent institutions of
the State are authorized to

“Establish such rules and regulations as may be deemed expe-
dient for the government and management of their several insti-
tutions.”

By Section 780, R. S., the Sﬁpcrintcn({ent of the Girls’ Industrial Home
is required to

“Keep a register containing the name and age of each girl,
and, as far as possible, the circumstances connected with her
history prior to the time of her admission to the Home, and
he shall add thereto such facts as come to his knowledge relat—
ing to her history while at the institution, and after leaving it.”

As above pointed out, a girl committed to the institution under the pro-
visions of Section 769, R. S., can be detained at said institution until she
arrives at the age of eighteen years, while a girl committed under the pro-
visions of the compulsory education law, can only be detained until she ar-
rives at the age of sixteen years. In view of all these statutory provisions,
it would seem to be a reasonable requirement on the part of the Board of
Trustees of this institution, that the superintendent should be furnished with
a transcript of the record of the proceedings in the Probate Court. I have no
doubt, therefore, that it is within the power of the Board to make such a
regulation, and that it is the duty of Probate Courts to furnish such a tran-
seript. By means of this transcript, the Superintendent of the Home, or the
Board of Trustees may determine for themselves whether or not the girl has
been legally committed, and may also be informed as to the dge of the girl, and
the length of iime which they may lawfully detain her (this latter fact depend-
ing upon the offense for which she is committed), and possibly other facts
connected with her history, which it would be proper for the Superintendent
to incorporate in the register which he is required to keep. .



ATTORNEY GENERAL. 175

A good illustration of the importance of having a full transcript of the
record, is furnished in the papers before me., In the case of the commitment
of Alice DeWeese, the warrant to the Sheriff is simply to take charge of said
Alice DeWeese and convey her to the Girls’ Industrial IHome. Nothing in
the warrant would inform the Superintendent of the Home of the offense for
which she was committed, her age, or any other fact necessary for him to know.
The finding of the court is

“That she is of the age of fifteen years on the day of
——, 188; that she is leading a vicious or criminal life; has
committed the offense of being vicious, incorrigible and immoral
life and juvenile disorderly person.”

It is impossible to tell from this finding whether the proceedings were had unae:
Section 769, R. S., or under the compulsory education statute. It is not until
we get back to the affidavit originally filed in the case that we are able to determine
the age of the girl and the offense with which she was actually charged before
the court. I have no doubt, therefore, that the Superintendent, under the
rules of the Board of Trustees, may require a transcript of the record m
each case before receiving any girl into the Home,

As the matters discussed in this opinion are of a general nature, while
the particular questions relating to the two cases referred to me are nor of
general importance, I shall give you my views in relation to the two cases in
a scparate opinion, I am, Very truly yours,

d J. E. Toop,
Assistant Attorney General,

RIGHT OF PUPIL TO ATTEND SCHOOL OUTSIDE OF HIS OWN DIS-
TRICT, )

CoLumsus, Omio, December 16th, 1901
Patrick E. Kenney, Prosecuting Attorney, Celina, Ohio:

Dear Sir:— Yours of December 13th at hand and contents noted. The
question submitted is whether where pupils live more than one and 'a half miles
from the school house of their district, they are then privileged to attend any
other school that from the condition of the roads or other cause may be more
convenient of access, even though the school building may be a greater dis-
tance from their home than the school building of their own district.

The answer to this question depends upon the proper construction to be
placed on Section 4022a of the Revised Statutes, This section provides that:

“The Board of Education * * * * ghall permit chil-
dren of school age who reside farther than one and one-half
miles from the school where they have a legal residence under the
school laws of Ohio, to attend the nearest sub-district or joint
sub-district school.”

It seems to me that this question should be answered in the negative.
The statute seems to be based on the idea that a pupil should not be com-
pelled to travel more than one and one-half miles to school, and it seems
to me that it is unambiguous. If it had been the purpose of the Legislature
to permit a pupil to attend the most convenient school the one and one-half
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mile limit should have been omitted from the statute. If bad roads are
sufficient to warrant a pupil’s going to another school even though the dis-
tance will be greater than to his own school then why should not a pupil have
a right to select a school on an electric line, out of his own district, be-
cause of the much greater convenience of travel to and from school on an electric
car? I am inclined to.the view that such a construction would have a tendency
to overcrowd some schools and very much reduce the attendance of others.

As to the meaning of the phrase “the nearest sub-distriet or joint sub-
district” in Section 4022a, I fully agree with you that it means the nearest
sub~district or joint sub-district other than that in which the pupil is located.

Very truly,
J. M. Szeers,
Attorney General.





