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A PERSON AP.POINTED TO THE OFFICE OF SURVEYOR SHALL 
HOLD FOR THE FULL UNEXPIRED TERM. 

COLUMBUS, 0Hro; September 18, 1901. 

E. G. Mt;Clelland, Prosecut·i?'g Attorney, Bowling GHen, Ohio: 

MY DEAR SrR:- Your inquiry is at hand and contents noted . . The facts 
upon which an opinion is sought may be stated as follows: 

A county surveyor whose term would have closed on the first Monday of 
:September, 1902, died on the 14th of September, 1901. Upon this state of 
-facts, the question : .-ises whether the appointee shall hold to the first Monday 
of September, 190Z., or should a person be elected at the coming election to 
·fill the {mexpired term? 

There is no provision of law authorizing a surveyor to be elected to fill 
·an unexpired term. That being the case, when a surveyor is elected, he is 
·elected for a full term. The time for him to qualify and enter upon discharge 
of his duties is the first Monday of September after his election. (Section 
1163, R. S.) Section 1167, R. S., provides that when the office of county 
·surveyor becomes vacant, the court of common pleas, if in session, and if not 
an session, the county commissioners shall appoint a suitable person to the 
position, who shall give bond and enter upon the discharge of the duties of the 
<Qffice. Section 11, R. S., provides th<tt when an elective office becomes vacant 

. and is filled by appointment, such ap[>Ointee ·shall hold until his successor is 
-elected and qualified and such successor shall be elected at the first proper elec­
tion that is held more than thirty days after the occurrence of the vacancy. 
Hence, as there is no provision of law for the election of a surveyor to fill a 
vacancy, and as the successor is always elected for a full term, and as the 
time for qualifying and entering upon the term is the first Monday of Septem­
ber after the election, and as by the provisions of Section 11, R. S., the ap­
pointee holds until his successor is elected and qualified, he, of holds 
until the first Monday of September following the election. 

Very truly, 
]. M. SHEETS' 

Attorney General. 

VOTING MACHINES NOT FURNISHED FOR WARDS AND PRECINCTS 
WHERE A MAJORITY OF THE VOTES OF SUCH WARDS AND 
PRECINCTS WERE IN FAVOR OF IT WHEN BY VOTE OF THE 
WHOLE CITY, THE PROPOSITION WAS NOT CARRIED. 

COLUi\lJJUS, Omo, September 18, 1901. 

'Ron. L. C. Laylitt, Sec'y. of State, Oh-io: 

MY DEAR SIR : - Yours of September 17th at hand and contents noted. I 
gather from your communication that at the April election, 1901, of the City 
·of Newark, the question was submitted to the voters of that city as to whether 
voting machines should be adopted. The vote resulted in defeating the propo­
sition in the city, but some of the wards and precincts cast a majority of votes 
for it; the question submitted for · solution being, whether, under such circum­
·stances, the proper board of elections is authorized to purchase voting machines 
to be used in the wards and precincts voting in favor of the proposition. 

In my opinion, this question should be answered in the negative, for two 
<easons: 
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First: The proposition was submitted to the whole city of Newark as a 
unit. It was voted down as a unit. Hence, the proposition was lost. With 
no more propriety can it be claimed that voting machines should now be fur­
·nished to those wards and precincts that cast a major ity of votes in favor of 
the proposition, that, had the proposition carried in the city, then those wards 
.and precincts which cast a majority of their vote against it should not be fur­
nished with voting machines. One proposition cannot be true without the con­
verse being true. In other words, had the proposition carried, voting machines 
would then be furnished the whole city regardless of the fact that some of 
the wards o r precincts might have cast a majority of thei r vote agair•s t it. But 
as the proposition was lost, no voting machines can properly be purchased for 
.any part of the city. 

Second : Section one of the act authorizing the adoption of voting machines 
{94 0 . L ., 309), provides that where the proposition of adopting voting ma­
.chines has been submitted to any city, village, town, precinct o r other civil· 
.division of the state and has been carr ied, the proper election officers may pur­
-chase machines at the expense of such 

"city, village, county, precinct or other civil divis ion of the 
sta te now chargeable by law with the expenses of the material 
and supplies for l~olding general elections in such election dis­
tr ict or d istricts." 

It will thus be observed that the boar·d of elections is not authorized to 
-purchase voting machines and charge the costs back to any civil division except 
those "now chargeable by law with the expenses of the mater ial and supplies 
for holding general elections in such election district or d istr icts.' ' 

It is unnecessary to call attention to the fact that wards and precincts in 
cities are not chargeable separa tely with any of the expenses of holding elec­
tions. In fact, wards and precincts in cities have no fund of any kind; have 
no power to levy taxes, consequently, charging expenses to wards and pre­
c incts would be a futile act, for they could not pay the bill. 

Very truly, 
· }. M. SHEErs,. 

Attorney General. 

AS TO WHEN A COUNTY TREASURER SHALL BE ELECTED AND 
HOW LONG ·rHE APPOINTEE SHALL HOLD THE OFFICE. 

CoLUMBUS, OHIO, September 20, 1901. 

Ho11 . L. C. Laylin, Secreta,ry of State, Cotumb1ts, Ohio: 

DEAR SIR : - It appearing from .your communication of this date that the 
t rcasure t· of Hancock County having died recently and within a few days after 
entering upon his second term, and said office being now filled by <tppointment 
by the county commissioners, the question is presented, when should a treas­
urer be elected in said county, and how long will the person now holding the 

·Office by appointment, be entitled to ftll the same? 

An examination of the various sections of the statutes relating to filling 
·vacancies in the office of county t reasurer, renders an extended discussion of 
these questions unnecessary. 

Section 8, R S., provides that any person holding an office or public 
t rust shall continue therein until his successor is elected or appointed and 
·qualified. 
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Section 1079 p rovides that a county treasurer shall be elected biennially in. 
each county at the fall election, and fixes his term of office at' two years, be­
gitlning on the first Monday of September next after his election. 

Section 1082 merely provides that in case of a vacancy in the office of 
county treasurer, the county commissioners shall appoint some suitable person 
to fill such vacancy. Nothing is said in this section relating to the length of 
time such appointee shall be entitled to occupy said office, nor is there anything. 
said as ·to the election of a treasurer to fill a vacancy, or for an unexpired 
term. This renders it necessary to recur to Section 11, R. S., to determine 
when a successor should be elected to said office. 

This section provides that when an clecti vc office becomes vaC<lnt and is 
filled by appointment, the appointee shall hold · the office till his successor is 
elected and qualified, and such s uccessor shall be elected at the fi rst proper 
election that is held more than thir ty days after the occurrence o·f the vacancy. 
"The first proper elect ion'~ is the regular f<1lf election occuring i11ore ·than thirty 
days afte r the vacancy iu such office. · 

Sec Ohio Coustilution, Article :tO, Section 2. 
State vs. Barbee, 45 0. S. , 3'17. 

State vs. Slough, 12 C. C., 105. 

State ex · rei. vs. Hadley, 59 0. S., 1<37. 
Sec. 1070, R. S. 

The vacancy in the office of com1ty treasm er of Hancock County occurring 
more than thirty days before the regular falt election of 1901 , it follows from 
the above cited authorities that the election of a county trea~lll·er should be 

·hel<l in lhat counly at said November election. Nothing being said in the stat­
utes about electing <1 county treasurer for an unexpired term. it follows that 
the treasurer elected must be elected for a full term of two years, and as the 
tcnn of office of county t reasurer is fix(~d by statute to begin on the first Monday 
of September next after his election , it follow,; that the present appoi;ttee would 
be entitled to occupy the office until the fi rst Monday of September, 1902, or 
until his successor is elected and qualified, which election and qualification cannot 
be earlier than said date. 

Very truly, 
]. E. Too.o, 

Assistant Attorney General. 

LOTS APPRAISED AT LESS THAN $10.00 SHOULD BE PLACED UPON 

THE DUPLICATE AT THAT SUM. 

CoLUmlUS, OHIO, Septeml>er 27, 1901. 

A . fl. Ja~·obs ,· P1·osecut·ing Attomey, Jackson, Ohio: 

MY DEAR Sm : - Yours of September 21st came d uly to hand. Owing to 
. press of other matters, I could not give it immediate attention. 

You inquire, whether, under the provision~ of Section 2819, R S., the 
county auditor is required to place all lots appraised at less than $10.00 on ·the 
tax duplicate for that sum, or whether he shall drop f rom the tax duplicate all 
appraised under $5.00 and place all over $-5.00 upon the duplicate at $10.00. 

The statute in question requires that the auditor shall add or subtract such 
sum under $5.00 from the appraised value of each parcel of Jar.cl as will make 
its value $10.00 , or some multiple thereof. It is true, the sum thus required 
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to be added or subtracted is less than $5.00 so as to make the value of the tract 
$10.00 or some multiple thereof, yet, the law also provides that each tract of 
land must be at least $10.00. So that it appears to me that to drop the lots 

.appraised at $5.00 or under from the duplicate, would not be a compliance with 
the statute. The constitution requires that ;til property, both real atid personal, 
must be taxed, and that, at a uniform rate, and the statute does not contem­
plate that any property shaJI escape taxation except that expressly exempted by 
the provisions of the COJistitution. Hence, I am inclined to the view that each 
parcel of land appraised at less than $10.00, should be put upon the dup licate 
by the auditor at that sum. 

V cry truly, 
J. lVI. !:i:HEE'fS, 

------- Attorney General. 

CLASSIFICATION OF RISKS. 

COLUMBUS, Onro, October 5th, 1901. 

.H on. A . I. Vorys, Superintendent of lt1su-rance, Colu·mb11s, Oh-io : 

l\Jy DEAR SIR:- In your communication of October 3rd, you s ubmit to 
this office the following questions for answer: 

1. Can a Mutual Protective Association , organized under 
Section 36S6 et seq. , R. S. of Ohio, classify the risks insured 
with respect to the hazard of such r isk? 

2. Can such associations collect assessments in advance of 
acttia l loss? 

Such associations are bodies corporate, and possess in addition to the pow­
et·s ~;pccifically conferred by the statute, a ll such implied powers as are necessary 
to carry into effect the powers specifically granted, or to accomplish the 
purposes of the corporation. T his principle is so well established, that it is 
needless to cite authorities. 

T he purpose or object fot· which such associat ions are incorporated 1s to 
·enable its members 

"To insure each other against loss by fire and lightning, cy­
clones, tornadoes, or wind storms and other casualties, and 
to en force any contract: which may be by them entered into, by 
which thos~ entering therein shall agree to be assessed speci­
fical ly for incidental purposes, and for the payment of losses 
which may occur to its members." 

Section 3687 , R. S. 

More concisely stated, the purpose of such an associat ion is to insure its mem­
bers ag<tinst loss. And in affecting this purpO$C, such associations arc specifically 
authorized to 

"Make, assess and collect upon an~\ from each other, such 
sums of money from time to time as may be necessary to pay 
losses;" and, 

'·To reg\tlate the assessment and collection of s1tch sums of 
11\oney by the constitution· and by-laws of the association." 
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And ·further pbwer is conferred 

"To enforce any contract which may be by them entered into, by 
which those. entering therein shall agree to be assessed speci­
fica:Hy for incidental purposes, and for the payment .of losses 
which occttr to its members." 

I ., 

' ' ' ' The enumeration of these ·specific powers, howe vet·, in no way pre1 
eludes the use and enjoyment by the association of such implied powers not m-1 
consistent with those S{lecifically enumerated, as may be necessary to sue-\ 
cessfully accomplish the purpose of the corporation. ' 

The business of insurance is much older than the statute . under con- ' 
sideration. It is . believed that it is an almost uniform custom in this business. ' 
to classify the risks taken, not only with respect to the :value of the property 
insured, but also with respect to the hazard of the risk, or its liability to loss by 
the contingency insured against. Indeed, it is not easy to understand how the 
business of fire insurance could be conducted with fairness and equality among 
the insured, without such classification. The man whose pnoperty is worth 
$1 ,000, or is insured for that amount, under any equitable plan of insurance, 
will certainly be required to pay more for his indemnity than he whose prop­
erty is only insured for $100. The same considerations of justice and fair ·deal­
iilg would require that a man whose chance of loss might be estimated as. 
one to ten, should pay more in propor.tion to the amount insured, than he whose 
chance of loss would only be as one to one hundred. These distinctions of value and· 
hazard are fundamental in the business of insurance. They enter into every in­
surance contract. They cannot be disregarded without gross injustice and 
inequality among the insured. 'When the Legislature authorized persons re­
siding within the State 

·"To insure each other against loss." 

it must be presumed to have intended that such persons should have a righ t 
to enter into contracts which would be just and equitable, and in conformity: 
with the usual principles recognized in such business. It was not necessary that 
the power to make the distinctions above pointed out should be specially con­
ferred upon such associations. They possess such 1>owers as a necessary in­
cident to the right to make insurance contracts. When the right to "insure each 
other" was CO'nferred upon such associations, it caiTied with it the power to do• 
an insurance business in the manner in which such business was usually done, 
except in so far as that power was restrained by the provisions of the statute. 
Starting with the prop.osition that the members of snch associations are au­
thorized to insure each other against loss, the question is not, what addi­
tional po}Vers a·re conferred, but rather what limitations OJ.' restrictions are un-

. posed upon this power. Finding no restriction in the statute in relatjon to· 
the classification of risks, I am of the opinion that associations organized under 
-this section may classify theit· risks in the particulars above pointed out.· 

To av.oid. any possible misunderstanding, I add that this classification 
cannot be extended to a division of the members of an association so thaf 
a member would only be liable to contribute to the payment of losses occurring m. 
his class. There can only be one class· of members with mutual oqligations and 
rights. Each member of such an association has a right to call upon every other· 
member of the association to contribute to the payment of any loss, and each: 
mep1ber is under corresponding obligations to contribute to the payment of any loss. 
sustained by any other member. 
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But this does. not prevent the association from adopting rules and regula­
tions by which the amount to be paid by each member shall be determined by 
the am.ount of his insurance and the respective hazard of his risk. 

in this connection my attention has been called t~ an opinion rendered by 
Att.orney General Richards to your department under date of February 26,· Hi95, 
in which the following language is used: · 

"There is no authority in these sections for a classification 
of members, for discrimination between members, for saying that 
a certain set of members shall . be assessed more than another 
set of members; all members stand under the statute on pre­
cisely the same footing, liable to be assessed specifically for 
incidental purposes and for the payment of losses occurring to 
any of the members of the association. * * * * 

"Such association cannot legally require the payment of what 
it terms "a membership fee," graduated according to the hazard 
of the risk, or with reference to an adopted tariff of rates, and 
then ba~e subsequent <\!>sessments on such membership fee." 

The learned Attorney General does not attempt to give any reasons f.or 
these conclusions, and so far as may be judged from a reading of the entire 
opinion, he was especially considering the question of the manner in which 
such associations should provide the. nece.ssary funds to pay losses, whether from 
annual premiums, or from assessments. The views expressed in the language 
above quoted, seems to be but incidental to the discussion of the main ques­
tion. In so far as these views conflict with the conclusions above stated, we 
think they are erroneous. 

We can fully endorse, however, the conclusions reached by Attorney 
General Richards in the opinion above referred to with respect to the method 
by which the funds to meet losses arc to be pr.ocured. He says : 

"I can understand how a reasonable fee, having no rela­
tion to the amount insured, but designed simply to cover the ex­
pense attending the entrance into the association of the new mem­
ber, may properly be exacted; but the collecti.on in advance 
of considerable sums of money for the purpose of paying losses 
and expenses, by whatever n·ame the payment may be designated, 
whether annual deposit or membership fee, or what not, con­
stitutes in effect in each case a cash premium. To permit the 
collection in advance of such sums upon policies or certificates 
of membership in these associations, is to offer the strongest 
inducement for their operation for the benefit ·of the officers and 
agents alone. Too often money thus received is for the most part 
applied to the expenses "of management"; a few pressing losses . 
are paid and the others accumulate until finally the association 
winds up hopelessly insolvent-" 

Such associations are authorized to assess and collect upon and from each 
other, such sums of money from time to tin1e as may be necessary to pay losses. 
The specific authority thus conferred to raise money by assessment, pre­
cludes the association from the power ·to raise money in any other way. 
. This subject, however, is so fully discussed by Judge Burket in his opinion 

-m the case of State ex rel. v. F ire Association, 50 0. S., p. 148, that noth-
ing further need be said on that question. Very truly, 

]. E. Tooo, 
Assistant Attorney General. 
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EXTENSION OF SEWER AT SOLDIERS' HOME AT SANDUSKY. 

COLUMBUS, OHIO, October 8th, 1901. 

Ho11. Geo;ge K. Nash, Govem01' of Ohio: 

DEAR Sm:- I have the honor to acknowledge the r eceipt of your com­
munication of October 4th, with enclosure. 

The quest ion subm itted for answer is whether it is the duty of the 
State of Ohio or the City of Sandusky to extend the sewer connecting the 
Soldiers' Home at Sandusky ·with Sandusky Bay a sufficient distance into the 
bay to free it from its present unsanitary condition. 

From the statement of facts submitted it appears that the City of Sandusky, 
in order {o induce the State to locate lhe Soldier~· Home at that City, agreed 
to donate a tract of land ul)on which to build the Home, ·and also build a good 
and sufficient sewer from the g rounds to the bay. The proposition was ac­
-ceplc~t . the land was donated, the scwrr was built, and was accepted by 
the Board of Trustees of the Home as sufficient for the purpose; but . owing to 
the filling up of the bay, the sewer has, after some years of usc, become till­

sanitary and needs to be extended farther into the bay. 

There are two reasons why the city it not obligated to make the ex­
tension: The agTeement to huild the sewer. ir{ the first place, was ultra vires, and 
·could n:.- t h<>YC been en forced n.gaiust the city. Second : \iV aiving that ques­
tion, however, the city only agreed to build a sewer that would be good 
and ~t •fficient 2 t the time. This it did, or . at least, it wns ::~cceptcd by the 
l3oard of Trustees as good ilnd sufficient. It did not agree to build a sewer 
that would be good and sutncient for all time to come. It has fulfilled the 
term:; of its contract and is under no .obligations to do rnore. Hence, it is my 
pinion that the duty devolves upon the State to extend the sewer. 

Yours very truly, 
J. M. SHEETS' 

Attorney General. 

RIGHT OF CUSTODIANS OF STATE PROPERTY TO PREVENT :HUNT­

LNG ON SAME. 

CoLuMnus, Omo, November 5th, 1901. 

Henry C. E)•man, M.D., St~f><wintendent Massillon State Hospital, Massillon, Ohio. 

D•·:,\R Sm:- Your letter of November lst, inquiring as to the right of the 
·euslodi<tns of State property to prevent hunting upon the same, is at hand. 

Section G9G6, Revised Statutes. as amended April 16th, 1900 (!)4 0. L., 230). 
·provides: "vVhocvcr without having ·first received written permission from the 
·owne1· or <~gent or the person having control of. any lands, pond, lake or other 
private w:~ters, except waters claimed by riparian right of ownership of adjacent 
lands, hunts upon the same," etc., "shall be deemed guilty of a misdemeanor," 
etc. I am unable to sec any reason why this statute docs not apply to the state 
lands as ~Yell as to t he lands of private parties. The Hoard of Trustees ·are "per­
sons having the control" of these lands, and written permission to hunt upon 
such lands would. be necessary b(:fore any person would be authori:r.ed to do so. 
The game warden you refer to has probably been rn.isled by the expression 
«private waters" used in this act. This term, "private waters," is used to dis­
tinguish the waters of the state over which the legislilture has control from the 
puhlic waters of Lake Erie, where the righl of fishing and hunting is coi111110n 
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·to all citizens, and outside of certain limits to the world, but whatever may be 
the construction of this statute as to "waters," there is no limitation in its appli­
·cation to "lands," and it applies with equal force to lands owned by the state 
as to other lands. 

I am aware there is a fam il iar ru le of construction of statutes to the 
.effect that the S tate is not bound by a statute tinless ·expressly named therem, 
but it is to be observed that this statute does not seek to bind the State ; it imposes 
no r ight, duty, or obligation upon the State. It is directed to the citizens of · 
the State and req uires each citizen who desi res to hunt upon the lands of another 
to obtain permission, hence, the rule above stated <ts to application of statutes 
does not apply in the construction of this statute. You arc advised, thcrefort:, 
that no person has a right to hunt upon the lands owned by the State and unde1· 
your control, without first having obtained written permission from the Board 
.of Trustees, or those in control of such lands. 

Your~ very tnlly, 
]. E. TODD, 

Assistant Attorney General. 

PROPERTY OF ELECTRIC STREET RAILWAYS COMES \IVITHIN THE 

PROVISIONS OF SECTION 36431\. 

CoLUMBUS, OHIO, Novc111ber 7th, 1901. 

Hon. A . I. Vor:ys, Superintendent of l11S1traucc, Colttmbns, Ohio. 

DEAR SI!t : - In your letter of October 17th, you ask an opinion from this 
office as to '~hether insurance on property of electric street railway companies, o r 
property of companies operating electric railways in municipalities, or property 
of companies operating so-called interurban electric railways, is exempt from 
the operation of the provisious of Section 3643a of the Revised Statutes, relating 
to co-insurance, by reason of the exception contained in said section, ·which pro­
vides, "That the provisions of this section shall not apply to pilroacl or marine 
insurarice." 

It is .pertinent fi rst to inquire, what is· meant by "rail road or marine insur­
·ance"? 

Marine insurance is well known. It is defined as : 

''1:\.. coritt·act whereby one for a :consideration agrees to 
indemnify another for loss or damage on a certain interest sub­
ject to marine risks by certain per ils of the sea, o r specified 
casualties during a voyage or fixed period." Joyce on Insurance, 
Section 3. 

It is also defined in the Code of several of the States as follows : 

"Marine insunulce is an insurance against risks connected 
with navigation to which a shir>, cargo, frcightagc, profits or other 
insurable interest on movable property may he exposed dur ing a cer­
tain voyage, or a . fixed period of lime." An110. Civi l Code of 
Cal., Section 2655. 

'rhe term "marine insurance" covers not only goods and merchandise in 
course of transportation; but also the vessel in which it is carried. It is applied 

·exclusively, however, to movable property. 
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There seems to be no definition of "railroad insurance" in the· oouks: ' It has 
not as yet been recognized either by text-book writers, legislators, or courts 
as a distinct class of insurance. From the fact, however, that the business of 
railroading is of the same general nature as that originally co.vered by marine· 
insurance, to-wit, the carrying or transportation of goods, and the fact that in 
the section under consideration the legislature speaks of railroad and marine· 
insurance as co-related terms, i~ would seem that the legislature had in. mind; 

· in making the exception above referred to, the general business of transportation: 
of goods, and the insurance connected therewith. We would ·be justified, then,. 
in considering railroad insurance as being of the same general nature as marine· 
insurance. \iVhen so considered, it would include not only goods and merchan­
dise in course of transportation, but also the cars and other movable property used. 
in that connection. This class of property is readily distinguishable from the 
great bulk of property subject to insurance·, which has a fixed situs. And what-· 
ever reason may have existed to lead to the exemption of property covered by 
marine insurance from the operation of the section under consideration, may, witl~ 
equal force, be urged in favor of the exemption of all such movable property as. 
is used in connection with the transportation of goods by rail. 

Having thus determined what the legislature had in mind when it used· 
the term "railroad insurance," we ·are ready to consider whether the term "rail­
road" is broad enough to include electric street and ·inte~:urban railways. 

It is true that in the Statutes of Ohio, a distinction is observed between rail­
roads using steam as a motive power, and street railroads; and laws applicable 
to the one class of railroads are held not to apply to the other. But the pro­
vision of the section under consideration does not relate particularly to either class 
of railroads. It relates to the business of insurance, and I am unable to perceive­
any valid reason why it should be limited in its operation to insurance of property 
transported by a particular kind of railroad. It would be just as reasonable to 
say that because, when marine insurance first had its origin, it applied exclu­
sively to insul'ance of saii boats and their cargoes, that it did not now apply to, 
marine trausportation by steam boats. 

At the time this section was enacted, there were but few, if any, electric­
railroads in the State, excepting street railroads operating within the limits of a:. 
municipality. Now they are fast forming a ~etwork over the country, and are 
entering into foi·miclable competition with steam lines, not only in carrymg, 

· passengers, but also in the transportation of freight, express and mail. It is. 
believed that it is ii1 keeping with the growth and progress of the law, to hold 
that the provision under· consideration applies to the new means of transporta~ 
tion as well as to the old. 

It is to be observed, however, that the distinction between property covered' 
by railroad or marine insurance, and all other property, lies in the nature anct 
situation of the property, or use to which it is devoted, and· not in its ownership .. 
It is not the fact that property is owned by steamship or railroad companies that 
brings it within the purview of the exception under consideration, but it is the· 
fact that such propery is in tm1,sit1b, or is used in connection with the actual' 
transportation of such property. As in marine insurance, it is only the movable· 
property, such as ships , cargo, freightage, etc., that is covered by such insurance,. 
so railroad insurance must be understood to be limited to the same class of prop-. 
erty. Fixed, immovable property, such as depots, round houses, cat· barns, etc.,. 
although belonging to a railroad company, could not be included in the term: 
"railroad insurance." Very truly, · 

]. E. Tooo, 
Assistant Attorney GeneraL 
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FEES OF CONSTABLES IN ATTENDANCE BEFORE JUSTICES OF THE: 

PEACE AND CORONERS. 

CoLUMBUS, OHIO, November 12th, 1901. 

Hon. W . D. Gt~-ilbert, Auditor of State, Coh~mbtts, Ohio. 

DEAR Sm : - Your communication of November 8th, ~nclosing letter of E. M .. 
F ullington, is at hand. The letter of Mr. F ullington requires a construction of 
that par t of Section 622, R. S., which relates to the fees of constables in attend-· 
ancc before justices of the peace and coroners. The provision is as follows: 

"For each day's attendance before justice of the peace or 
jury trial, $1.00; for each day's attendance before justice of the 
peace on criminal trial, $1.00; for each day's attendance before 
justice of the peace in forcible detainer without jury, $1.00." 

The pr"Ccise question is whether such constable is entitled to $1.00 for each. 
case tried before a justice of the peace, or whether, when several cases are tried. 
the same day, the constable is entitled only to $1.00 for the day. This statute. 
has been in .operation in O hio for nearly forty years, and it is believed that the 
uniform ct1stom and practice of constables in charging fees under this statute, . 
has been to charge $1.00 for each case, even where two or more cases have · been 
tried the same day. This section was enacted at the same time with Section 621, 
R. S., fixing the fees of justices of the peace. In this section the fees of justices. 
were unmistakably fixed at $1.00 for each case, the language of the original. 
section being as follows: 

"For sitting in cases of forcible detainer, $1.00 ; for trying 
·a jury case, $1.00." 

This has sl~ce been amended until it now reads : 

"For sitting in the trial of any cause, civil or criminal, 
where a defense is interposed, whether tried to a justice or to 
a jury, $1.00." · 

The change of language between Section 621 and Section 622 is not broad' 
enough to j ustify a .di fferent construction. In our opinion, the language em-· 
ployed in Section 622 means ~imply that for each day's attendance before justices. 
of the peace in any trial, whether it be a jury trial or before the justice without · 
jury, the constable is entitled fo r his attendance !o a fee of $1.00; and if his. 
attendance is required in more than . one trial on the same day, he is entitled 
to charge h is fee of $1.00 fo r each of s uch cases. · 

Ve1-y truly, 
J. E. TODD, 

Assistant Attorney Ge~eral.. 

APPOINTMENT OF NOTARIES PUBLIC. 

COLUMBUS, OHIO, November 14, 1901. 

I-1 on. George K . Nash, Gove.,.nor, C olnmbus, Ohio: 

DEAR SIR:- Your communication of November 13th, enclosing letter of E. J .. 
Foster, at hand. It appears from said Jetter that Mr. Foster resides in Lake· 
County, but maintains an office and transacts his business as an attorney in the· 
City of Cleveland, Cuyahoga County, and he inquires whether he can be commis-· 
sioned as a notar~ public in and for said Cuyahoga County. 
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The appointment of notaries public in Ohio is governed by Section 110, R. S., I 

which provides: 

"The governor may appoint and commission as notary public 
as many persons of the nge of twenty-one years or over, who are 
citizens of this state, residing in t he several counties for which 
they are aPJ;ointed, as he may deem necessary. Provided, how­
ever, that citizens of this state of the age of twenty- one years or 
over whose post-omce address is a city, vil lage or han:Jiet s ituated 
in two or more counties in this state, may be appointed and com­
missioned for all of said counties within which said city, village 
or hamlet is situated." 

It appears from this section that the qualifications requ1S1te for appointment 
·as notary public are: F irst: That the appl icant be twenty- one years of age; 
Second: A citizen of the state, and Third : Residing .in the county for which he 
is appoinl·ecl. 

The holding of 011r courts that a notary public is an of-ficer , makes the pro­
vision that he should reside in the county in which he is appointed, a most wise 
and reasonable one. The on ly exception to the qualification of rcsHlence is to be 
fo und in the provision , that where the post-office add ress of the applicant is a city, · 
village or hamlet , situated in two or more counties, he may he appointed and 
·commissioned for all of said counties in which said city , Yi!lage or hamlet is 
situated. 

The case slated by Mr. Foster does not fall within t he exception. The City of 
Cleveland does not extend into Lake County. The mere fact that Mr. Foster 
has an office in a city in a county different fron1 the one-in which he resides , is 
not sufficient under the statute to at1thorir.e his appointment as notnry public in suc11 
county. All the provisions of the statu te relating to the recording of t he commission, 
the disposition of his official r egister at the expiration of his term, his powe·rs 
and duties, <ire in accord with the idea that he can only be appointed for the county 
:in which he resides. Very truly, 

J. E. Tono, 
Assistant Attorney General. 

DOW Tt\ X ASSESSMENTS. 

CoLu Mnu.s, OHIO, November 14, 1901. 

.Frank f;V. Kettet'er, Prosecut·ing A tfO?'IICJI , Woodsfield, Ol1io : 

DEAR Sm : - Your letter of November 12th, at hand. You inquire first, 
·should the business of trafficking in intoxicating liquors be commenced after the 
fourth Monday of May, <lnd 1nior to the expiration of the first half of the 
'"liquor year," would it be lawf11l for the auditor to receive from the applicant the 
proportionate amonnt of tax due from the time of so beginning to the expiration of 
·the half ):ear, o r would he be required to receive the whole amount of tax which 
would be due for the bahntce o£ the year. It is provided by Section 3 of the Dow 
.Law, ('1364- II, R. S). 

"That when any such business shall be commenced in any year 
afte r the fourt h Monday of May, said assessment shall be propor­
tionate in amount to t he remainder of the assessment year, 
* * * and be paid within ten days after such Cl)li1111Cncement." 
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T his la nguage appears clear and unambiguous. The assessment is a propor tion­
ate assessment for t he i·emaincler of the year,. and the entire a1110 unt of s nch pro­
portionate assessment is required to be paid within ten days after the commence­
ment of such business. 

T he provisions of Section 2 of the Dow Law relate to the yearly assessment, 
. and provide the times of payment when such business continues throt1ghout the· 
year. But the provisions of this section ha\·e no re lation to the pi'Oportionate assess­
ments, when the business is COH1111encecl after the beginning of the year, but the 
payment of such propor tionate assessments is controlled entirely by Section 3 of t he 
Dow Law. A different construction might enable a person to commence the busi­
ness of trafficking in intoxicating· liquors a few days before the expiration of the 
half year , and by paying the proportionate amount for the ha 1f year, he might 
conduct such business for a few days, and then quit without having paid to the 
county t he minimum assessment on such business, to-wit: $25.00. There is , how­
ever, no a ut hority for a proportionate assessment for the half year, but <\S above 
pointed out, the proport ionate assessment is for the remainder of the year , and 
must all be paid w ithin ten clays after the commencement of s uch bu:;iness. 

You further inqui re,' whether a refunding order can be issued for an amount 
less than $50.00 under the provisions of Section 3 of the Dow Law. T his -section 
provides that when any person who has been assessed and who has paid or is 
charged upon the tax duplicate with t he full amount of said assessment, dis­
continues such business, the county auditor shall issue a refunding order for the 
proportionate amoun t of said assessment, "except that it shall be in no case less 
than $50.00." 

It is my opinion that the limitation contained in this e..'<ception relates to the 
amount of ·.the assessment, and mit the refunding order. In the fo rmer par t of 
the sectio~, the minimum amount that can be received by the coun ty when such 
buBiness is conunenced after tht~ bcgiuniug of the year, is fixed at $25.00. The 
statute as originally enacted, did not contain the exception above noted. Under the 
!<tatute as it then stood, the business might be commenccd one day and the propor­
tionate assessment 11aid, and th<; next clay, said business Jllight he discontinued a nd 
the refunding ordtr for the 11roportionate amount of the assessment issued, which 
would leave to the county only the amount of the assessment for a single day. To 
r emedy this discr epancy in the Jaw, the exception found in the last clause of t his 
section was added in 1888. 

In view of the history of th is legislation, I think it is manifest that the 
legislature had in mind the amount of assessment that shot1ld be retained, rather 
than the amount of the r efunding order, and I am of the opinion,. therefore, that 
when the f ull amount assessed has been paid, or stands charged against such busi­
ness, that a refunding order should not issue for an amount that would reduce the 
balance oi said assessment to a sum less than $50.00. 

You further inquire, whether the provision of Section 1230b, R. S . , that 
sheriffs attending before a judge or court shall receive fifty cents. entit les s uch 
sheriff to charge said fcc of fifty cents each time a prisoner is brought into court 
for arraignment, trial and sentence, or whether t he charge is to be ma de but once 
for each prisoner. T he charge is not for a case, but is for att..,ndance in court, 
and the sherilt would be entit led to his .fee for each attendance, and if required to 
attend with the same pr isoner on different clays, _he would be entitled to his fee· 
for each attendance. 

Your fomth question relates to fee of the sher iff for copies of criminal 
suhpocnacs. 1 am unable to find any authority in said section for such charge. 

Very tr uly, 
]. E. T onn, 

Assistan t Attorney General. 
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COMMISSION OF NOTARY PUBLIC. 

CoLUMBUS, OHio, November 18, 1901. 

· .l-Ion. 'George K . Nash, Gover110r, Colmnbtts, Ohio : 

DEAR SIR:- Your letter of November 16th, enclosing letter of I. A. Webster, ' 
· at hand. It appears £ro111 Mr. Webster's letter that he holds two commissions as 
notary public, one expiring December 1, 1901, and the other, November 27 , 1902. 

·He further states in his letter that upon receipt of the second commission that he 
·subscribed and took the oath required . by the statute, and had his commission 
·duly recorded, and he inquires whether he is entitled to act as notary public 
·under said second commission until it expires. 

Section 112, R. S., provides that each notary public duly appointed and com­
. missioned, shall hold his office for the term of tlu·ee years, unless his commission 
. shall be revoked. There does not seem to be anyt~~ng in the circumstances stated 
in Mr. \1\Tebster's letter to revoke either of his commissions .. The fact that he 
.already held a commission as notary public when the second commission was 
·'issued , would not in any way affect the validity of either commission. A portion of 
· the Hme covered by each commission is also covered by the other. This would not 
-render either commission invalid, but might present a question in case of official 
·misconduct as to which set of bondsmen were liable. That question, however, is 

.. not presented here, aud I am of the opinion that each commission is valid for the 

.. per iod of three years from its date. 
Very truly, 

J. M. SHEETS, 
Attorney General. 

'PRINTING OF QUESTIONS BY COUNTY SCHOOL EXAMINERS. 

CoLU.I.iDUS, O.Firo, November 18, 1901. 

:M. Cahill, P1·osecuting Atto'r'ne:}l, Betton, Olzio : 

DEAR Sm: - Y.our ·letter of November 16th, at hand. You inquire whether 
the county auditor, under the provisions of Section 4075, R. S., should print 
the lists of questions used by .the county school examiners, or whether said school 

· examiners shotilcl have said lists printed as a part of the expenses of the examina-
tion. There seems to be no clear provision of the statute in relation to printing the 

·.lists of questions usea 'by the county examiners. The reason for this doubtless lies 
· in the fact that some years ago the legislature passed an act providing for a 
un.iform system of e:xaniinations,. and in said act provided that the questions should 

· .be prepared and printed by the State Board o{ School Examiners and the State 
· School Commissioner. (See Section 4071a, R. S.) This act, however, has never 
· been operatil'e for the reason that no ap1~ropriation has ever been made by the legis­

lature to bear the expet1ses of the preparation, printing and mailing of such lists 
· o'f qustions. Hence, it ·is 'left to each county board of examiners to provide its own 
· questions for examinatipn. 

In view of the absence of any express provis ion that the county auditor should 
' lH·ovide for the pl'inting of said lists of questions, I am of the opinion that such 
_Jists should be ·printed by the board of examiners. 

I do not think that the printing of these lists is included in "books, blanks and 
· stationery," which .is required to be furnished by ·the county anditor. Their 
: printing is a separate matter, · not specifically provided for by the statute, but 
\Which is necessary to be done in order to carry out the purposes of the statutes, 
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and certainly the proper persons to have charge of the printing of such lists are 
the board of examiners who prepare the lists and are responsible for their proper 
care and use. The expenses of printing such lists should be paid as the ·othe!' 
exper~ses of the examinations. 

Very truly, 
J. E. ToDD, 

Assistant Att01'ney General. 

DISPOSITION ON MONIES COLLECTED ,ON FORFEITED .'RECOG­
NIZANCES. 

COLUMBUS, OHIO, November 26th, 1901. 

· Hon. HI. D . Gttilbert, A1tditor of State, Columbus, Ohio: 

DEAR Sm:- I have before me your communication of November 16th, en­
-closing letter of Dr. Frank Winders, Secretary of the Ohio State Board of Medical 
Registration and Examination, and letter of Southard and Southard, Attor­

:neys, at Toledo, Ohio. 

These letters mo.o·t the question as to what disposition should be made of 
· the money recovered on forfeited recognizances in prosecutions for the violation 
of the statute relating to medical registration and examination. It is stated 

· in the Jetter of Dr. Winders that "it is a common occurrence for parties who 
. are charged with the illegal practice of medicine to waive examination before 
the Justice of the Peace, to be bound over to the grand jury, and to forfeit 
the bond."· 

I find nothing in the statute t.o separate recognizances t;tken in this class 
. of cases from those taken jn other criminal matters. By virtue of 'the prov~sions 
·of Section 7181 et seq., forfeited recognizances are to be returned to· the County 
Auditor, who, after making a record of the same, is required to deliver them 
to the Prosecuting Attorney, wltose· duty it is to prosecute all sttch recognizances 
by civil action for the penalty thereon. Section 1273 makes it the duty of the 
Prosecuting Attorney "to forthwith pay over to the Couny Treasurer all J!lOnies 
belonging to the State or County . which come into his possession f.or fines, 
forfeitures, costs, or otherwise." These statutes arc as applicable to forfeited 
recognizances in prosecutions bro11ght fo r violation of the statutes relating tO 

medical registration and examination, as to recognizances taken in any ottler 
mannel'. The provisions of Section 4403g, which, after prescribing the fines that 
may be imposed for violation of the medical statutes, and that "such hne::; 
when collected, shall be paid, one third to the person or medical society making 
the complaint or the party furnishing the information, one third to the county 
·poor fund, and one third to the State Board of Medical Registration and 
.Examination," relate exclusively to fines and not to the amount recove1:ecl on to>­
feited recognizat1ces. I am unable to find a1~y authority for making a similar 

"distribution of the monies recei-ved from such forfeitures. I am, 

Very truly yours, 
]. E. ToDD, 

Assistant Attomey General. 
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POWER OF BOARD OF PUBLIC WORKS TO LE.ASE BERNIE BANK OR 
TOWING EMBANKMENT OF CANALS. 

CoLuMnus, OHIO, November 27th, 1901. 

The Board of P·nblic Works, Colmnb1ts 0/vio: 

GENTLEMEN: - In response to the request of Mr. Goddard, I have exam­
ined the statutes in relation to the power of the Board of Public Works to 
lease any portion of the benne bank or towing path embankment of the canals of 
the State for n1ilroad or other purposes. A very full discussion of the powers of the 
Board of Public \Vork:; in relation to the leasing of the canals is found in 
37, 0 . S., Report, page 157, in the case of the State of Oliio ex rel. v. The 
Cincinnati Central Railway Company. In discussing the powers of the Board of 
Public \'Yorks, Judge Johnson said: 

"The Board of Public ·w orks possesses no powers except such 
as arc expressly conferred by law, or as are necessarily implied, 
the purpose of which is to perfect, render useful, maintain, · 
keep in repair and protect <Inc! make the canals useful as navt­
gable highW<IYS. 

* 
"The most cursory examination of the numerous provisions 

of law relating to the public works of the State will show, that 
while the Legislature has freely granted the largest powers to 
the Board for this purpose, it has at the same time, by regula­
tiops, prohibitions and penalties, sought le> guard this pr.oper ty 
from all encroachments, individual or corporate, and to prevent 
the acquisition of rights cr eascmentl; in the canal or its banks 
except by express authority of hnvs passed for that purpose. The 
Board of Public 'Works possesses no powet' to grant rights, 
casements or privileges for private advantage, unless expressly . 
authorized by law. The statutes authori?.ing the abandon111ent or 
sale of certain sections of the canals, the transfer to railroads 
and cities for their purposes , of other sections, the permis­
sion granted by statute to use the berme bank in certain in­
stances, the le<ts ing of the canals, the leasing of surplus water; 
the sale of icc, and the restrictions as to crossing by public roads, 
and by railroads, all show that the Board in the opinion of the 
Legislature possessed no implied power to grant rights and priv­
ileges , ot· to create easements or burdens upon this public prop­
erty in favor of individuals or corporations. In each of these 
cases express authority was conferred by statute." 

I 
I 

It being clear that the Board of Public \.Yorks has no powers except such · 
as are conferred by statute, the only question to be determined, is, to what 
extent the statutes have authorized the leasing of the banks of the canals. This 
involves an examination of all the acts of the General Assembly in relation to the 
leasing of canal bnds. 

Thus, the act found in the 80th v.olume of Ohio Laws at page 215, au­
thorizes the lease to the Cincinnati, Hocking Valley and Huntington Railroad 
Company for the purpose of constructing and maintaining a railroad thereon, a 
portion of the benne b<tnk of the Ohio Canal in Ross County. Also, the act found in 
92, 0. L., page 7, authorizes the lease of a portion of th"! embankment of the 
Miami and Eri· Canal in the City of Troy to tht Troy Waf!Or1 vVor1.:s .~ompany. 
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Also, the act found in 93 0. L., ·page 370, author izes the lease of the berme 
bank, etc., to make experiments with electricity as a motive power for the 
propulsion of canal boats. Also, the act found in 85th volume of Ohio Laws, 
page 139 , authori7.es the lease of the berme . bank of any canal basin or reservoir 
for the purpose of laying a line of pipe to transport oil or gas from the natural oil or 
gas fields for manufacturing purposes. Also , the act found in 79 0 . L., page 91 , 
authorizes the lease of a portion of the towing path of the Ohio Canal in Scioto 
County to the Cincinnati and Eastem Railway Company. 

There .may be other similar laws which I have not noted, but no general 
Jaw authorizing the lease of any portion of the berme bank or towing pattt 
embankment of the canals of the State is found prior to the enactment ot 
April 1G , 1900, found in 94 0. L., 345, which act amends section 218-225 of the 
Revised Statutes and authorizes the Board of Public \i\Torks, the Canal Com­
mission and the Chief Engineer of the Board of Public Works to lease 

"Any part of the benne bank of any canal, canal basin, reser­
voir, or out- slope of the towing path embankment, which said 
commission shall find to be the property· of the State of Ohio, 
the use of which , in the .opinion of said Commission, the Board · 
of Public Works, and the Chief Engineer of the Public Works, 
if leased, would not materially injure or interfere with the main­
temtnce and navigation of any of the canals of this State." 

S uch lease may be fo r any purpose or purposes other than for .railroads 
operated by steam. 

This is the first general provision I have been able to find authorizing the 
leasing of the berme bank or towing path embankments of the cat1als. Any and 
all leases made by. the Board of Public \Vorks prior to the enactment of this 
statute, to-wit, April 16th, 1900, must depend for their validity upon some special 
act authorizing such lease, and if no act be found specially authorizing such lease, 
then the lease being in excess of the power of the Board of P ublic works is invalid 
and void. 

Very t ruly, 
J. E. Tooo, 

Assistant Attorney General. 

EXPENSES OF GENERAL AND SPECIAL ELECTIONS. 

COLUMllUS, Omo, November 27, 1901. 

Hon. L . C. Laylin, Secretary of State : 

DeAn Sm:- I am in receipt of your communication of November 23d, seek­
ing an opinion upon the following statement of facts: 

It becomes necessary at· each election to rent a number of voting places. in 
the city of Tiffin, and a controversy has arisen between the city anj the Board 
of Deputy State Superviso,·s of Elections what portion of these expenses, in­
cluding the care and handling of ·booths and ballot boxes, .the city should pay. 

Section 2966-27 of the Revised Statutes of Ohio provides: 

"All expenses arising for printing and distributing ballots, 
cards of explanation to officers of the election and vot'ers, blanks, 
and all other proper and nec-essary expenses of atty general or 
special election, including compensation of precinct election of­
ficers , shall be paid out of the county treasury as other county 



'162 ANNUf).L REPORT 

expenses; but, except in the case of November elections shall 
be a chat·ge against the township, city, village, or political division 
in which such election was held, and the amount so paid by the 
county, as above provided, shall be retained by the county audi­
tor from the funds due such township, city, village, or political 
sub-division at the time of making the semi-annual distribution 
of taxes." 

Section 2066-33 provides that the booths and ballot boxes shall be in the 
care of the clerk of the municipality or township in which the precinct ·is situated, 
whose duty it is to have the booths and ballot boxes on hand and in place at 
each election before the hour of opening the polls. For which services the 
Deputy State Supervisors IT!aY allow him his necessary expenses. 

There are no other provisions that I am able to find, bearing upon this 
question. Hence, it is clear to me that all expenses incident to holding the 
annual November elections should be borne by the county; · April and special 
elections in which the city alone is interested should be borne by the city of Tiffin. 

Yours very truly, 
]. M. S.nErrrs, 

Attorney General. 

RIGHT OF COUNTY COMMISSIONERS TO COMPROMISE LITIGATION. 

CoLuMnus, Ouro, November 30th, 1901. 

C. R. Hon~beck, Prosectftirtg Attort1ey, Londot~, Ohio : 

DEAl! SIR : - Yours o£ November 29th at hand and contents noted. You 
inquire whether under the provisions of Section 55~, R. S., the board of county 
commissioners may compound or release a debt due the county from an ex-county 
official on account of illegal fees drawn from the county tre<tsury by such official. 
I apprehend that you meant to refer to Section 855, as Section 555 has no bearing 
upon the subject. Assuming that to have been your intention I a'nswer your 
inquiry upon that basis. · 

The bonds of county officials are made payable to the State, and when an 
action . is prosecuted on one of them it must be prosecuted in lhe name of the 
State, and judgment rendered for the State although the money, when paid, is 
required to be paid into the county treasury. Sec 10 0. S., 515; 25 0. S., 567; 
32 0. S., 4.21; R. S., Sections 4994 and 4995. 

The commissioners not being proper parties to an action on such bonds it 
would hardly seem that the law contemplated that they should be at liberty to 
control this class of cases. I am u~able to find any direct adj ucication upon the 
subject except the case of ex parte Moore, 14 C. C., page 241, where it was 
held that a fine made payable to the State cannot be compounded or released 
by the county commissioners under the provisions of Section 855, R. S., although 
the money when collected was required to be paid into the county tre<>~ury. 

Hence, I am inclined to the view that Section 855 does Pot authorize the 
commissioners to compound the class of claims mentioned in your letter. 

Very truly yours, 
]. M. SHEETS, 

Attorney General. 
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INCOMPATIBLE OFFICES. 

CoLUMBUS, Omo, November 30, 1901. 

Htmter S. Armst1·ong , Prosentting Atto·mey, St. Clairsville, Ohio : 

DEAR SIR:- Yours of November 25th , seeking an opinion from me as to 
whether the same person may hold the office of clerk of the common pleas and · 
circuit cour ts, and that of supreme court at the same time, is at hand. T he 
answer to this inquiry depends upon the solution of two questions. 

First : Is there a statu tory or constitutional provision in the way? 

Second : A re these offices incompatible so that they cannot be held by 
the same person at the same time? 

First : Upon a careful examinat ion of the constitu tion and the statutes I 
find that there is neither a constitutional nor a satutory provision ,' making the 
same person ineligible to hold these two offices at the same time. 

Second: T hat a person cannot at the same time ·hold two offices that are 
incompatible is a well recognized principle of common law. The q;testion for 
solution then is : Are these two offices incompatible? 

"Where one office is not subordinate to the other, nor the 
relations of the one to the other such as are inconsistent and re­
pugnant , there is not that imcompatibil ity from which the law 
declares that the acceptance of the one is a vacation of the other." 

T hroop on Public Officers, Section 34. 

Incompatible offi ces "must be subordinate, one to the other , and they must 
per se have a r ight to interfere, one with the other , before they are inconsistent 
at common Jaw." People vs. Green, 58 N. Y., page 295. 

If this definition of incompatible offices is correct, then the two offices named 
in your letter are · not incompatible. In so far as I have examined the decisions 
they bear out the defini tion above quoted. The office of clerk of the supreme 
court and that .of the .common pleas and circuit courts are each independent of 
the other, and neither has the power to interfere with the other, hence, in my 
opinion, are not incompatible. 

It was held in State vs. Moore, 48 Mo., 242, that · the offices of county 
clerk and clerk of the circuit court· were not incompatible and that the same per­
son might hold both offices. That case , in my opinion, invol·ved exactly the same 
principle as that presented in your letter of inquiry. 

The Statute of Ohio provides that the cierk of the . court of comruon pleas· 
sqall be ex-officio clerk of the circuit court. T he circuit . court is an · appellate 
and superior court to tha·t of the common pleas as the supreme r ourt is to that 
of the circuit. Evidently. t~e ··legislature did not consider the offices of clerk 
of the common pleas and circuit· courts to be incompatible or it would not have 
provided that the. same person should hold both offices. 

Very truly yours, 
]. M. SHEETS, 

Attorney General. 
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COSTS OF COMiVIITTING AN INMATE OF SOLDIERS' AND SAILORS' 
I:J:OME TO _INSANE ASYLUM, A PROPER CHARGE AGAINST THE 
HOME- INMATES LEAVING HOME TEMPORARILY. 

COI..UMBUS, OHIO, December 3 rd , 1901 

Hon. George K. Nash, Govemoi' of Ohio : 

DEt\R SIR: -I have the hon.or to aci<110wledge receipt of yours of recen t. 
date, enclosing a letter of inquiry from General Thomas M. Anderson, the Com­
mandant of the Ohio Soldiers' and Sailors' Home, in which he requests an opinion 
upon the following quest ions: 

F irst. ·where an inmate of the Home is declared insane, 
and is transferred to the insane asylum are the costs thus m­
·currecl a p roper charge against the Home? 

Second. ·where a person has been declared insane, and has 
been sent to an insane asylum, arc there any circumstances un­
der which he may be permitted to leave the institution on proba­
tion, subject to be returned withottt another proceeding in the 
Probate Court? 

As to the first question , Section G741-10, R. S., provides that where an 
inmate of the Soldiers' and Sailors' Horne bec.omes insane the Probate Judge of 
the county in which the . Horne ill· located may determine the question of the 
sanity of stich person, and the costs incidental to such hearing shall be 

"Paid out of the appropriation paid by the State of Ohio for 
the support of the Soldiers' and Sailors' Home." 

Hence, I am clearly of the opinion that the costs are a proper charge 
against the Home. 

As to the second inquiry, Section 709, R. S., provides that 

''In the case of any .patient having no known homicidal or 
suicidal propensities, the superintendent is authorized, whenever 
he deems the best interests of s uch patient to require it, to 
permit said patient to leave t he institution on a trial visit, not in 
any case to exceed ninety days, the patient being returnable at any 
time within that date, should such return be necessary, without 
further legal p;·.Oceedings." 

This is t he only provision that I am able to find bearing upon the question 
of permitting a patient to go beyond the confines of the institutU>p · on probation, 
a~d to t hat extent only, in my judgment, may a patient be permitted to leav" 
the institution temporarily. If discharged as cured, before a patient can be re­
admitted at the insane institut ion, there must be a hearing before a Probate Judge. 

Very truly, 
J. M. SHEETS, 

Attorney General. 
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RIGHT OF INVESTMENT COMPANIES TO DO BUSINESS WITH OUT 
DEPOSITING $100,000. 

CoLUMDUS, Oaro, December 4th, 1901. 

Hon. Roscoe f. Mauck , Supervi-sor of IJond luvestmeut ComPanies : 

DEAR SIR:- Yoms of Decembe•· 2nd at hand and contents noted. You re­
quest on opinion from this office as to whether a bond investment company 
which was doing business in Ohio prior to the amendment of the bond invest­
ment act, April 14 , lDOO (94 0. L., 147), but whose license to do business 
in Ohio was revoked March 27 , 1901, because its business was in violation of law, 
may now, after satisfying its obligatioi1s, leave on deposit with the Trea~­
·urer of State $'.:!5,000 and proceed !o transact a lawful business in the State 
without deposit ing the $100,000 requi red in the amended act of companies com­
ing into the State after the date of its enactment. In my opinion they cannot. 

Section 1 of this act provides : 

"That every corporation, part)1ership and association, other 
than a bui lding and loan company, which shall hereafter commence; 
in this State, the business of placing or selling certific~tes, 
bonds, debentures, or other investment securities of any kind 
or description, on the partial payment or installment p lan, and 
every investment guaranty company doing business on the service 
dividend plan, shall, before doing business in Ohio, deposit 
with the State Treasurer one hundred thousand dollars in cash 
or. bonds of 'the United States , or of the State of Ohio, or of any 
county or municipal corporation in t-he State of Ohio, for the 
protection of the investors in such certificates, debentures or other 
investment securities." · 

T hat companies might under the proviSions of the act of April 25 , 1898, 
(9~1 0 . L., 40J), or under the provisions of theamended act of Aprill4, 1900, 

·proceed in a lawful manner to engage in business in the State the•:e can be 
no question. In con templation of law they were not engaged · in 'business in 
this State under the provisions of the act of April 25, 1898, lll~less they were 
·engaged in a lawf-ul bnsiuess. The statute did not authorize them to engage in 
an unlawful business, hence, the provisions of Section 1 of the act of April 14, 
1900, exempting a ll companies that engaged in "such business in the State of 
Ohio" from the operat ion of the act, requiring the deposit of $100,000 could 
have no applica tion to any company that engaged i•1 an unlawful business. 
These companies were driven from the State because they were engaged in an un­
lawful business, and. they now stand in the same relation t.o the State as though they 
never had been engaged in any business within the State. If they now wish to com­
mence "in this State, the business of placing or selling certificates, bonds, 
debentures or otl~er investment securities * * * * on the partial payment 
or installment plan, " they must come in under the act of April 25, 1900, an<t 
-comply with all its provisions. 

Very truly, 
J. M. S H EETS, 

Attorney General. 
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·_-RIGHT_ OF COMMISSIONER OFLABOR STATISTICS TO ENTER ES'l'All­
LISHMENTS IN .THE PERFORMANCE OF . HIS DUTIES. 

Cor.:uMnus, OHio, December 6th, 1901 

H 011. M . D. Ratchford, Commissioner of Labo·r Statistics: 

DEAR SIR: -I have the honor to acknowledge the receipt of your communi­
cation . of December 5th. You seek an opinion from me upon the following state 
o.f facts: Certain women were · appointed by you as special agents for your 
department, for the purpose of collecting "statistics from the working womelt 
and girls of our· large1: cities, with respect to their occupations, nativity, age, 

. number of weeks'. work during the year, number of weeks idle, weekly wages, 
number of . depen(lents., living expenses, ·etc." That in a number of instances. 

· when these women sought admission into factories during working hours fo1· 
the ptu:pose qf ·performing their duties, they were refused admission by the 
proprietors, and in some cases adi11ission was refused even at the noon hour. 

The question now arises whether the authorized representatives of the 
Commissioner of Labor Statistics have <t right to enter an industrial estab­
lishment to collect statistics directly from the persons employed therein. 

Section 308 of the ·Revised Statutes provides that the Commissioner of Labot· 
Statistics "shall collect, arrange and systematize all statistics relating to the 
various branches of labor in the State and especially these relating to the 
commercial, industrial, social, educational and sanitary condition of the labor­
ing classes.'' 

This Section also provides that the Commissioner shall establish in certain 
cities named; free employment offices, and shall appoint a superintendent for 

· each of such offices thus created. The duties of these superintendents are prescribed 
by this section, among which are "to perform such other duties in the col­
lection of labor statistics as said Commissioner shall determine." 

Section 309 of the Revised Statutes provides that any "owner, operatoi·, 
manager, or lessee of any factory, workshop, warehouse, elevator , foundry, 
machine shop, manufacturing or other establishment, or any agent or employe 
of such owner, operator, manager or lessee who shall refuse said Commissioner 
admission therein, for the purpose of inspection "' * * * shall be de-emed 
guilty of a misdemeanor; and upon conviction thereof shall be punished by a 
fine of not le?S than $50 nor more than $500." 

It thus appears that . the Commissioner of Labor Statistics, or the super­
. intendent of ·any free employment office, at. the request of such Commissioner, 
has a right to enter any industrial establishment at all seasonable times to­

. gather statistiCs of the ·ch.aracter named in your· letter. . In order to gather 
the statistics, which the Commissioner is authorized to gather, it frequently 

· becomes necessary to enter these establ·ishments during· working hours to m-. 
spect them · and to get needed . information from the employes. · Hence, it is 

: clearly my opinion that a refusal on the part of the ow1rer.!) or managers of 
· any industrial .establishment named in the statute, to permit the Commissioner 
of Labor Statistics or any superintendent of a free employment . office to enter 
his establishment, even during worl<ing hours, to gather such statistics, is 

'an infraction of the . law and he may, upon -conviction, be fined in any sum 
.from $50 ·to $500: Very truly yours, 

. J. M : SHEETS' 

Attorney GeneraL 
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ALLOWANCE TO PROSECUTING ATTORNEY. 

CoLUMBUS, 0Hro, December l Oth, 1901. 

C. A. Reid, P1·osec1tting Attomey, J;Vashingtor1 C. H., Ohio: 

DEAR Sm:- Yours of December 7th came duly to hand. Your inquiry 
requires an answer to the following questions : 

First. Can the County Commissioners, under the provis­
ions of Section 1274, R. S., make an allowance to the Prose­
cuting Attorney, quarterly, for advice to the county officers, 
or must they wait until their December session and make the 
allowance then for the entire )'Car? 

Second. The County Commissioners having made the quar­
terly allowance, at their December session, confirmed their previous 
action, made the al lowance fo;· the whole ye'!_r, ordered the 
amounts already paid to be credited upon the whole allowance, 
and ordered the balance to be paid to the Prosecutor. T his, how­
ever, having been done without the Prosecuting Attorn~y having 
filed with the Commissioners a statement in· writing of the amount 
and character of the services re.ndered, was the action of the 
Commissioners illegal, and must the Prosecuting Attorney pay 
back the money so received? 

As to the first question: Section 1274, R. S., provides: 

"The Prosec~Jting Attorney shall be the legal adviser of 
the ·County Commissioners and other County Offi~ers and each 
of them may require of him written opinions or instructions 
in any matters connected with their official duties and for these 
services the County Commissioners shall, annually, at their De­
cember session, make him such allowance as they think proper.'·' 

That the Commissioners cannot legally, by resolution or otherwise, de­
ten11ine in advance what sum the Prosecuting Attomey shall receive for hi5 
services rendered under the provisions of this section is clear. The Commissioner::. 
are required to make the allowance at their December session- not before. 
The reason is plain. They cannot tell in advance what sum the Prosecutor 
will earn they cannot tell the services that will be required of him under 
the provisions of this section during the year. Hence, the reason of the 
requirement that the allowance shall be made at the December session, after 
the services have been rendered. In so far, however, as I am familiar with 
the custom of the Commissioners of tl~e different counties, I will say that it has 
been otherwise. Some allow the Prosecutor monthly sums, others quar terly 
sums, but I think all of these allowances are premature. 

As to the second question: This question involves two inqull'les. First. 
Whether the Commissioner's may, at their December session, confirm their 
previous action, and make the allowance for the whole year,- and, '. Second. 
If they can do so, is it necessary, in order to give them jurisdiction to make 
the allowance, that the Prosecuting Attorney shal.l have fi led with them an 
itemized statement of the services render~d, for which he. seeks such allow­
ance? 

There can be little doubt that the Co~missioners may, at thelr De­
cember session, make an allowance for the whole year and order the pay- . 
ments prematurely made upon the payment allowed credited upon · the whole 
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s um allowed. At their December session they have full auti10rity to act, 
and the fact that they attempted to act p rematurely does not take from them 
the power to act at the time the statute gives them authority to act. Nor 
is an itemized account necessary in order to give the Commissioners jurisdiction. 
T he statute does not require the Prosecuting Attorney to file an account. In 
so far as the Prosecuting Attorney has rendered services to the Commissioners 
they have personal knowledge, and in so far as he has rendered services to the 
other county officers the Commissioners may inform themselves th1·ough those 
officers and the P rosecuting Attorney himself. 

W hile it would not be improper for the P rosecuting Attorney to file an 
itemized statement of the services he claims to have rendered, yet as the 
statute· does not exact it, it cannot be requi red and the action of the Com·­
missioners cannot be attacked for failure to file such an account. Hence, it 
follows, as a matter of course , the Prosecuting Attorney need not pay back into 
the treasury the sums he has thus n.~ceived. 

Very truly yours, 
]. M. SHEETS' 

Attorney General. 

L EGALITY OF COMMITlV~ENT OF ALICE DEWEESE AND LILLIAN 

MARTIN TO THE GIRLS' INDUSTRIAL HOME . . 

Cot uMous, Ouro, December 11th, 1901. 

H 011. A . T1V. Stiles, S!bpcrinteudent Girls' lnd11sLrial Home, Delawa1'e, Ohio : 

DEAR Sm: -:-In examining the papers relating to the commitment of Alice 
DevVeese and Lill ian Martin to the Industrial Home by the Probate Court 
of Licking County, a peculiar state of facts are found. Two sets of paperl:> 
are fu rnished with each case, both certified to by the Probate Judge as 
being correct t ranscripts of the records and orders made in his court, and 
yet the two <He W . widely different that it is impossible that they could be a COpy 
from the same record. Which of them is a correct copy of the records of 
that court, if either , or whether any record at all exists, is a question which 
I am not able to determine. I shall assume, however , that the set of papers 
in each case,. marked "second set copies," is a cor rect transcript of the record, 
if either set are cor rect, and consider only this set of papers. 

In the case of Alice DeWeese, the affidavi t of David J. Jones alleges : 

"That Al ice Deweese, late of said county is a child between 
the age of eight and six teen years, residing in the City of 
Newark, county of Licking and State of Ohio; that she is en­
gaged in no regular employment; is an habitual truant fr.om school, 
and is incorr igible , vicious and immot=al in conduct, and habitually 
wanders about the streets and public places during school hours, 
having no busines or lawful occupation , and is , under the pro­
visions of the t ruancy act, a juvenile disorderly person." 

' In the warrant issued to the Sheriff for the ar rest of said Alice DeWeese, 
it further appears that said Alice DevVeese is of the age of fifteen years oil 
the 6th day of ·November, 1901, though where the court obta ins this informa­
tion, does not appear. T he finding of the court is: 

" That said defendant is guilty of truancy, . vtcwus, incor­
r igible and immoral in conduct, and a juvenile disorderly person , 
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as charged in the affidavit. That she is of the age of fi fteen 
years on the 6th day of November , 1901, and is a suitable per­
son to be committed to the discipline and instruction of the 
Girls' Industrial School of the State of Ohio. And it appearing 
that H. C. Bostwick, one of the Board of Visitors appeared 
as a committee, it is therefore the sentence of the ·court that 
she be committed to said Girl' s I nchtstrial School, there to remain 
until she arrives at full age, unless sooner reformed, or s he be 
discharged in due course of Jaw." 

169 

The affidavit in this case was evidently intended to be drawn under the 
·provisions of the act relating to compulsory e(lucation. A complaint under this 
·ac t can only. be filed by a t ruant officer. There is no authority in law to, 
any one else to file· a complaint against a chi ld as a juvenile disorderly person, 
·and the truant officer is only authorized to file such compla int after proceedings 
have been instituted against the parents, guardian or other pei·son having charge 
·Of such child. It does not appear in this affidavit that the affiant, David J. 
Jones, is a truant officer , or that any proceedings were ever had against the 
·parents or guardian of said ·Alice DevVeese. I am of the opinion , therefore, 
that no legal complaint was ever fi led in the Probate Court. If this be cor­
rect, then th.e entire proceedings of the Probate Court were a nullity. The 
court can only acquire jurisdiction of the person of Alice DeWeese by the 
filing of a legal compla int and issuing a legal warrant for the arrest of the ac­
cused. The finding of the court that the defendant is guil ty of " truancy, vicious, 
incorr igible and immoral conduct," amounts to nothing. T he court might as well 
have fo und her guilty of reading 11 dime novel. There is no statute au­
thor i;dng the commitment of girls to tht! Girls' Industrial Home for these 
things. 

But the court further finds that the defendant was a "j uvenile disor­
derly person." This possibly would be a sufficient finding to warrant her com­
mitment to the Girls' Industrial Home, but instead of committing her to 
the Girls' Industrial Home, the sentence of the court is that she be com- . 
mitted to the Girls' Industrial School. There is no such institution in the 
State. The institution over which you have charge as Superintendent is the Girls' 
Industrial H9me, so denominated in the statute, and a sentence to the Girls' 
Industrial School cannot apply to your institution. 

Further than that, it is the sentence of the court that ·said girl remain 
at said school "until she arrives at full age." A girl sentenced to your institu­
tion under the provisions of the compulsory education law, can only be detained 
unti l she arrives at the age of sixteen yeat·s. There is no authority in the 
·COtirt to make a sentence until she arrives at full age. 

These may be regarded as t~chnical objections, but when the fact is con­
sidered that the P robate ·] udge of this county claims to have practiced Jaw 
for forty years and been six years Probate Judge, we must assume that he 
l<new what he was doing, and in sentencing the girl to the Girls' Industrial 
School, there to remain until she arr ives at full age, he riutst have had in 
mind some institution of that name where such a sentence could be executed, and 
he could not have meant your institution, for it has neither· the name, nor the 
power to execute the sentence. 

The further fact should be taken into consideration that you are <;lealing 
with the rights and liberties of this gid, and s he ought not to be detaineu 
'in your institution, or any other; unless committed thereto by 'due legal 
process. 
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I am of he optmon that the papers in this case show· such a want of 
jurisdiction· in the Probate Court originally as that the girl might be released 
from custody on a writ of habeas corpus. This being true, it is plainly the 
duty of the management of said Home to refuse to receive · or detain said 
girl. While you cannot correct the errors committed by the trial court, yon 
can, at least; refuse to commit the error of receiving and detaining a girl at 
your institution who has not been legally committee! thereto. 

The same criticism can be made of the affidavit in the case of Lillian 
Martin. The finding of the court in that case is that the defendant 

"Is gui lty as charged in the complaint; that she is of the age. 
of fourteen years on the 4th clay of December, 1901, and is a suita­
ble pet·son to be committed to the discipline and instruction of 
Reform School of the State of Ohio." 

I am unable to locate this institution. Certainly the institution under your 
charge is not and n_ever was known as the Reform School: Hence, said Lillian 
Martin has not been committed to your institution. 

For a full discussion of the law relating to commitment to your institution 
and your powers and duties in respect to receiving girls committed by the 
Probate Courts of the State, see the opinion of this office under this date. 

Very truly yours, 
J_ E .. Tonn, 

Assistant Attorney General. 

MATTERS RELATING TO COMMITMENT TO THE GIRLS' INDUSTRIAL 

HOME. 

CoLUMBus, OHio, December 11th , 1901. 

A. W. Stiles, Sltpcrintende1'lt Girls' Iud1tstriat Home, Dclazvcwe, Ohio : 

DEAR SIR: - I have before me your communication enclosing a copy of pro­
ceedings in the Probate Court of Licking County, in the matter of the ·commit­
ment of Lillian Martin and Alice DeWeese to the institution under your charge, 
and also the letter of Waldo Taylor, Probate Judge of Licking county, ad­
dressed to you under date of November 6th, 1901. 

The various questions presented upon these letters and records can be 
classified and. discussed under the following heads : 

1. For what offenses, or upon what charges may girls be committed 
to the Industrial Home? 

2. What proceedings in court are essential to a valid commitment? 

3. What are· the powers and dl!ties of the Sltperintendent of said Home in 

relation to receiving girls committed to the institution by th~ Probate Court? 

And of these in their order : 

1. The . Girls~ Industrial Home is.· classed among the benevolent institu­
tions of the State. At the same time, it is in many respects reformatory and 
penal in character. It is declat_-ed in Section' 765, R. S., that : · 

The Girls' Industrial Home shall be ·for ·the instruction, 
employment and reformation of evil disposed, incorrigible and 
vicious gi rls." 
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It thus appears that both the class of persons who are to be committed 
to this institution and also the purpose of their commitment g ives to the in­
sti tutioJ1 something of a penal character. In so far as the institution is penal, 
the laws relating thereto shoul c~ receive that str ict construction which is ac­
corded to all penal statutes. While I would not con tend that such laws 
should be construed with that strictness which is applied to statutes relat­
ing to the higher crimes, yet they should receive the cons~ruction which would 
be given to the .statutes relat ing to misdemeanors and offenses o f Jesser g rade. 

T he general provisions of the statu tes relating to commitment to the H ome 
are found in Section 769, R. S. , and are as fo llows : 

"Whenever a resident citizen shall file with , the P robate 
Judge of hisco~mty,. his affidavit charging that a girl above the 
age of nine years and under the age o£ fifteen years who resides 
in such county, has committed an ·offense punishable by fine 
or imprisonment other than impr isonment for li f~, or that she 
is -leading a vicious or criminal life, it shall be the duty of 
the judge,. etc, ." 

At least two distinct charges are authorized by this section. 

( a) T hat the girl has committed an offense punishable by fine or im­
prisonment , other than imprisonment for life. An affidavit charging t his of­
fense should distinctly . state the o ffense committed , with such circumstances. 
of t ime and place as are necessary to show venue. In short , should be in tht. 
usual form of an affidavit for a warrant in criminal cases. In this connec­
tion, Section 774, R S ., might be refer red to, which provides that when a 
girl between the ages of nine and fif teen years is brought before a court of 
criminal jurisdiction charged with having cOmtTjitted :an ofliense punishable 
by fine or itnprisomnent, it is the duty of such court to cause such g irl to be taken 
before the P robate Judge, who shall proceed in the same manner as if the 
complaint had been or iginally filed before hin1. · 

(b) s ·ection 76!l, R. S., also authorizes the commitment of girls who 
are " leading a vicious or criminal life." W hether this can be subdivided into 
two distinct charges, to-wit : T hat of leading a vicious life, and that of leading 
a criminal life, is not enti rely clear from the reading of the statute. I ant 
inclined to think, however, that -such division might be made, and that a' · 
charge that a girl is leading a vicious life would be sufficient to author ize he1· 
commitment to the Home. It is not easy to see how a charge could be made 
that a g irl was lead ing a criminal life without some specific offense had been 
committed, in which case the affidavit should properly charge her with such offense. 
An affidavit charging a girl with leading a vicious or crimina l life, should set 
out the acts and vicious conduct· relied upon to establish· s uch charge. It is very 
doubtful whether an affidavit in the mere language of the statute , to-wit: That 
the accused· is leading a vicious or·· criminal life ," would be sufficient , if taken 
advantage of by the accused at the triaL There is ·no statutory definition of 
this offense, but in order to g ive the accused an oppor tunity to meet the 
complaint, the ~ffidav it s hould set · for th the par ticitlar acts of immoral ity , -oi­
criminal , or vicious conduct relied· upon fo sustain the charge. 

Girls may also be committed to the Home under the statute relating to 
~ompulsory education. Sect ~ori 4022- 1, et seq. The : charge under this act 
:; . . that ·of _being a "juvenile , . disorderly person." A statutory definition of 
JUvemle, dtsorderly person," is tontairied in Section 4022-4, ·R S. , as follows: 

·"Every child between the ages of. eight and fourteen years, · 
and every child between the -ages of fourteen and sixteen years 
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unable to read and wr.ite the Eng-lish language, or not engaged in 
so111e regular employment, who is an 11abitttal · truant from 
school, or who absents itself habitually from school, or who, 
while in attendance ·at any public, pr'iv:tte or parochial school, 
Is incorrigible, vicious or imtnoral in conduct, . or who habit­
ually wanders about the streets and public places during schooL 
hours, having no busi·ness or lawful occupation, shall be deemed 
a juvenile disorderly person, and be subjed to the provisions 
of this act." 

It is to be observed, howe\·er, that the purpose of the compulsory education 
Jaw is to secure the attendance of children at school, and not to fill up the 
reformatory institutions of the State. Renee, it is provided by Section 7 of this 
.act (Section 4022- 7, R S.), that in cases of truancy, proceedings shall bt 
instituted against the parent or guardian, to compel Stich parent or guardian to 

'.cause such child to attend some · recognized school, and it is only upon proof 
.of inability on the part of such parent or guardian to cause such child to at­
tend school, or upon failure of such parent or guardian to so cause such child 
to attend school after ordered so to do by the court in which such proceed­
ings are had, that any proceedings can be ipstituted against the child as a 
·"juvenile disorderly person." 1'he ~omplalnt under the compulsory education 
law against a girl to commit her to the Industrial Home, must be macie by the 
truant ofticer, and orily after proceedings· have been instituted against the parent . 
-or guardian, and st1Cb proceedings haV'e failed to procure the attendance ot 
such girl at schooL The compulsory education law applies to all children be­
tween 'the ages of eighL and fourteen years, and also to every child between· 
the ages of fourteen and sixteen years: who is tmable to read and write the :B:n­
glish language, or i10t engaged in some reg·ular. employment. The affidavit filed 
by the truant officer under this ·statute should set out the facts constituting the 
.offense in conformity with the usual rules of crimina! pleading. That a child 
is a "juvenile disorderly person" is a legal conclusion, and is not a sufficient 
.allegation of fact in a complaint up011 which to issue a warrant for the ar­
rest · of the accused. 

2. In all cases where a proper complaint is filed with the Probate Judge, 
.a wan-ant should issue to the Sheriff of the county or some other suitable person 
commanding him to bring sttch g irl before such judge, at his office at the time 
fixed for the hearing of said complaint. 

If the complaint is based on Section 769, R. S., the Probate J uclge should 
also issue, 

"An order in wnttng, addressed to the father of such 
g irl if living and resident of the county, and if not Jiving and 
;md so resident, then to her mother if living and so resident, 
a nd if there is no father or mother so resident, then to her guar­
dian, if so resident, and if not, then to the person with whom 
the girl resides, requiring such father, mother, guardian or other 
person to appear before such Probate Judge at such hearing .. " 

No order to the parent, guardian or other person is required, however, 
in cases where the complaint is made under' the compulsory education law. 
This )vould be a serious defect in said law, were it not for the fact that pro­
ceedings against a girl as a "juvenile disorderly person" cannot be instituted 
until after proceedings have been had against the parent, guardian or other pcrSOI• 
having charge of such .girl, as above pointed out. 



1\TTORNEY .· GENERAL. 173: 

It is further the duty of the P robate Judge, in a ll cases, to give notice of 
such proceedings to the Board of County Visitors of his county, whose duty it 1s. 
to attend such proceedings either as a boi:ly or by committee, and protect the. 
interests of such child. (See Section 633-18, R. S.) In cases under the compul­
sory education law, Section 4022-U requi res that the warrant of commitment 
should show that s uch Board of County Visitors attended such hearing. T he record 
in all cases shou ld affirmatively show that all these requirements o.f the statute have 
been complied with. I apprehend, however, that the issuing of notice to the 
parent, guardian, or Board of County Visitors, is not jurisdictional. T hat the 
Court acquires jurisdiction b::t the ftling of the complaint and the issuing of the 
wan'ant for the arrest of the accused, and tha t this jurisdiction is not affected 
by a failure to issue the notices above referred to. Such fai lure might be taken 
advantage of by the accused in a proceeding in error, and would probably be 
sufficient ground for a reversal of the order of commitment. They_ would not 
be sufficient, however , in my judgment, to p rocure the release of a girl 
committed to the Home, in proceedings in habeas corpus. · 

After hearing the testimony in the case, if it appear · to the satisfaction. 
of the Probate J udge 

"That the girl before him is a snitable subject for the Industrial 
Home, be shall commit her to that institution and issue his 
warran t to the Sheriff of . the proper county or to some suit­
able person to be appointed by him, commanding him to take 
charge of the girl and deliver her without delay to the . super­
intendent of the Home." 

An exception to th is p rocednre b-efore the Probate Judge is provided by Sec­
tioJ• 771 in cases where a girl is ar rested for a c rime which en titles her to a trial 
by jury. In such case,s 

""When such a demand is made by 0 1· on behalf of such girl, 
the Probate Judge is author ized after an examination of the 
case, to eithet· d ischarge her, or cause her . to enter into a recogni­
zance for her appearance before the cour t of Commont P leas 
of the county for thwith, if said court is in session, and if not 
in session, then on the first day of the next term the1·eof, to 
answe1: to such charge, and in default of s uch bail, to commit her · 
to the jail of the county until the first clay of said next term 
of Coimnon· Pleas Court, or until d ischarged by clue course 
of law, and he shall forward to the Clel"l< of the Common P leas 
Court a transcdpt of his proceedings in the case." 

A girl committed to the Home under the provisions of Section 769, et seq., 

"Shall be kept there , disciplined, instructed, employed and gov­
erned under the direction of the Trustees, unti l she is either 
reformed or discharged, or bound out by them according to their 
by- laws, or has 'attained the age of eighteen years.'' 

But a girl committed to said -Home under the provisions of the compulsory 
cducat.ion law, can only be detained at said Home until she arrives at the age 
of sixteen years. 

3 . . T he . Superintendent of the Girls' Industrial Home is required to receive 
all girls who are legally co!"nmitted to said institution. This does not mean, 
however, that he is required . to receive every girl who may be· brought there 
by the Sheri ff or other officer appointed for that purpose by the Probate Court. 
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The warrant or mittimus from a Probate Court which is regular on its face, and 
discloses no want of jurisdiction in the court issuing the same, would doubtless 
be a protection to the superintendent of said Home in receiving and detaining 
the person nmned in. said warrant in said institution. But this rule of law 
is for the protection of the officer and does not compel him to accept every 
person who may be brought to his institution accompanied by ' a warrant is­
sued by a Probate Court. If the Superintendent knew that the court issuing 
the warrant of commitment was without jurisdiction, he would be under no 
ohltgation to obey such warrant. It is true, as stated in the letter of the 
Probate Judge above referred to, that the Superintendent of this institution 
is without "authority in law to sit as a reviewing court." He cannot correct 
errors that may be committed by the Probate Court. He certainly has a right, 
however, to exercise his own judgment as to whether a girl brought to his 
institution, is legally committed, and if she is not legally committed, to 
•·efuse to receive her. In doing this, however, he, of course, acts at his 
peril and would be liable for a mistake. in judgment. A safe plan, doubt­
less, for the SupeJ·intendent to pursue, would be to receive all girls ·who 
are accompanied by a warrant of commitment, · which is regular on its face. 
However , cases might arise in which he would be justified in acting otherwise. 

It is to be remembered that this is a' state institution, supported and 
maintained by the State, and it is not within the power of a P1:obate Court 
to compel this institution to receive girls except in the cases provided by statute. 
By Section 639, R. S., the Trustees of the various benevolent institutions of 
the State are authorized to 

"Establish such rules and regulations as may be deemed· expe­
dient for the government and management ()f their several insti­
tutions." 

By Section 780, R. S., the Superintendent of the· Girls' Industrial Home 
is required to 

"Keep a register containing the name and age of each girl, 
and, as far as possible, the circumstances connected with her 
history prior to the time of her admission to the Home, and 
he shall add thereto such facts . as come to his knowledge relat­
ing to her history while at the institution, and after leaving it." 

As above pointed out, a girl committed to the institution under the pro­
vJstons of Section 769, R. S., can be detained at said institution until she 
arrives at the age of eighteen years, while a girl committed under- the pro­
visions of the compulsory education law, can only be detained until she ar­
rives at the age of sixteen years. In view of all these statutory provisions, 
it would seen1 to be a reasonable requirement on the part of the Board of 
Trustees of this institution, that the superintendent should be furnished with 
a transcript of the record of the proceedings in the Probate Court. I have no 
doubt, therefore, that it is within the power of the Board to make such a 
regulation, and that it is the duty of Probate Courts to furnish such a tran­
script. By means of this transcript, the Superintendent of the Home, or the 
Board of Trustees may determine for themselves whether or not the girl has 
been legally committed, and may also be informed as to the age of the girl, and 
the length of time which they may lawfully detain her (this latter fact depend­
ing upon the offense ·for which she is committed), and possibly other facts 
connected with her history,. which it would. be proper for the Superintendent 
to . incorporate in the register which he is required to keep .. 
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·A good illustration of the importance of having a full transcript of the 
record, is furnished in the papers before me. In the case of the commitment 
of. Alice DeWeese, the warrant to the Sheriff is simply to take charge of said 
Alice DeWeese and convey her to the Girls' Industrial Home. Nothing in 
the warrant would inform the Superintendept of the Home of the offense for 
which she was committed, her age, or any other fact necessary for him to kno·w. 
The finding of the court is 

"That she is of the age of fifteen years on the - - day of 
--, 188; that she is leading a vicious or criminal life; has 
committed the offense of being vicious , incorrigible and immoral 
·life and juvenile disorderly person." 

It is impossible to tell from this finding whether the proceedings were had un<le:· 
Section 769, R. S., or under· the compulsory education statute. It is not until 
we get back to the affidavit originally filed in the case that we are able to determine 
the age of the girl and the offense with which she was actually charged before 
the court. I have no doubt, therefore, that the Superintendent, under the 
rules of the Board of T rustees, may require a transcript of the record tn 

each case before receiving any girl into the Home. 
As the matters discussed in this opinion are of a general nature, while 

the particular questions relating to the two cases refer red to me are not of 
general impor tance, I shall give you my views in relation to the two cases in 
a separate opinion. I am, Very truly yours, 

]. E. TODD, 
Assistant Attorney General. 

RIGHT OF PUPIL TO ATTEND SCHOOL OUTSIDE OF H IS OWN DIS·­
TRICT. 

COLUMDUS, Omo, December 16th, 1901. 

Patricll E. Kem~ey, P1·osecitt·ittg Attontey, Celina, Ohio : 

DEAR SiR : -Yours of December 13th at hand and contents noted. The 
question submitted is whethe.r where pupils live more than one and ·a half miles 
from the school house of their district, they are then privileged to attend any 
other school that from the condition of the roads or othei· cause may be more 
conv6nient of access, even though the school building may be a g reater dis­
tance frOJ!l their home than the school building of their own district. 

The answer to this question depends upon the proper construction to be 
placed on Section 4022a of the Revised Statutes. This section provides that : 

"The Board of Education · * * * * shall permit chil­
dren of school age who reside farther d•an one and one--half 
miles f rom the sch()ol where they have a legal residence under the 
school laws of Ohio, to attend the nearest sub-district or joint 
sub-district school." 

It seems to me that this question should be answered in the neg.ative. 
The statute seems to be based on the idea that a pupil should not be com­
pelled to travel more than one and one--half miles to school , and it seems 
to me that it is unambiguous. If it had been the purpose of the Legislature 
to permit a pupil to attenc the most convenient school · the one and one-half 
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mile limit should have been omitted from the statute. If bad roads .ar~ 

sufficient to warrant a pupil's going to another school even though · the dis­
tance will be greater than to his own school then why should not a pupil hav·c 
a right to select a school on an electric line, out of his own district, be­
cause of the much greater convenience of travel to· and from school on an electric 
car? I am inclined to' the view· that such a constructio·n would have a tendency 
to overcrowd some schools and very much reduce the attendance of others. 

As to the meaning of the phrase "the nearest sub-district or joint sub­
district" in Section 4022a, I fully agree with you that it means the nearest 
sub-district or joint sub-<;listrict other than that in which the pupil is located. 

Very truly, 
J. M. SHEETS, 

Attorney GeneraL 




