
716 

:..! umber 
1421 
1422 
142:) 
1424 

OPINIONS 

Name 

E. 0. Russell 
.Ella Gardner 
William C. Dilworth 
R 0. Adams 

By the above grants there arc conveyed to the State of Ohio, certain 
lands described therein, for the sole purpose of using said lands for pub­
lic fishing grounds, and to that end to improve the waters or water courses 
passing through and over said lands. 

Upon examination of the above instruments, J find that the same 
have been executed and acknowleclgecl by the respective grantors in the 
manner provided by Ia\\', and am accorclingly approving the same as to 
legality and form, as is evidenced by my approval endorsed thereon, all 
of \\'hich are here,,·ith returned. 

222S. 

Respect fully, 
I IERHERT S. DL'FFY, 

Attome)' General. 

nUH.EAU OF 1:\TSPECTJON A:\T'D SUPERVJSIO='J OF PUTlLTC 
OFFICJ<:S-UXDER ARTICLE XVII I, Sl~CTION B, CO~STI­
TUTIOX-PLE~ARY PO\VER TO EXA!\ll~E VOUCIIERS, 
BOOKS AND ACTS OF MUNTCTPALTTIES-CI !ARTER 
ClTJES-Ff~DTNGS-DEPARTl\'fENTAL !lEAD OF CITY 
LTATlLE FOR Dl~FALCATJO)J OF SUBORDI:'\ATE. 

SVLLABUS: 
1. The Bureau of Inspection and Supervision of Public Offices has 

plenary power under Section 13 of Article XVTTT of the Constitution 
of Ohio, to examine the vouchers .. bool<s and accou.nts of all 11Htn·icipal 
attthorities, including charter cities, and the power to examine carries 
with it the power to 111ahc findings against all officials who fail to account 
for city funds. 

2. Under such provisions, a departmental head of such cit~/ is liable 
for the defalcation of a subordinate in his department. 

CoiXl\I Ill'S, OnJO, April 2, 1938. 

Rureau of Tnspcction and S11pervisio11 of Public Offices, Colw11lms, Ohio. 
CEXTLEJ\IE:\: 

T am in receipt of your communication of recent elate, viz: 



"Question. Shall <! state examiner of the Bureau of In­
spection and Supervision oi l'ublic Offices join a director of the 
City of Cleveland--a charter city- -in a finding for recovery of 
unaccounted-for receipts of the City \\·hich \\·ere collected by a 
subordinate officer or employe of his department?" 
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I also noll' the letter oi your examiner with copies of Section" ~i8 

and 79 of the Charter of the City of Cleveland, Ohio. attached thereto. 
;1s follows: 

"I >irectors. Section 7:--;. ,\ director for each department 
shall be appointed by the mayor and shall serve until removed 
by the mayor or until his successor is appointed and has quali­
fied. The director of each department shall have the supervision 
and control of the department. lie shall have power to prescribe 
rules and regulations, not inconsistent \rith this charter, for the 
conduct of the officers and employes of his department; for the 
distribution and performance of its business; and for the custody 
ami preservation of the books, records, papers and property un­
der its control. 

"Departmental Divisions. Section 7<J. The work oi the 
several departments shall be distributed among such divisions 
thereof as are established by this charter or as may be estab­
lished by the council by ordinance, with the concurrence oi the 
board of control. There shall be a commissioner or chief in 
charge of each division who shall be appointed, and may be 
removed, by the director of the department in conformity with 
the civil service provisions of this charter. Each commissioner 
shall, with the approval of the director of his department, ap­
point all officers and employes in his division and have super­
vision and control of its affairs." 

If 1 confined myself to the sections oi the charter you submit, L 
would be obliged to find that a departmental head of the City of Cleve­
land would not be liable for the shortcomings of a subordinate in his 
depat·tment, but 1 assume that you are desirous of knowing whether 
or not such liability exists under the provisions of such charter as a 
whole, and 1 am so treating your question. 

Cleveland is a charter city and as such is authorized to exercise all 
po\\'ers of local self-government, and it may adopt and enforce within 
its limits such local police, sanitary and other similar regulations as are 
not in conflict with general laws. 

Section 3, Article XVJIJ, Constitution of Ohio. 
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1t is nol \rorlh,,·hile lo cite authorities to the effect that the City oi 

Cleveland gds ils power lo leg·islate from the Constitution of Ohio and 

not from the (;cneral Assembly. Jf a charter city sees fit to impose lia­

bility upon its officials, it can do so. lt can go so far as to make a de­

partmental head liable lor the defalcation of his subordinates. Tt can 

adopt as a part of its charter, the general la11·s of the slate. 

ln matters oi private contract, no person is liable for the debt, dc­

iault or miscarriage oi another except upon ;t contr;tct in writing signed 

by the party lo be charged. 1\ person may hind himself lo secondary 

liability in ;t public ;ts 1rcll as private contract, and in my opinion that 

is just wh;tl the department heads in tlw City oi Cleveland have done. 

vVltcn an individual becomes a candidate ior public office, it is as­
sumed that the individu;tl is conversant with the l;t\\· g·overning that par­

tinllar office. lie is bound to kno\\· that if he is ckrted he 1rill be re­
quired to qualify in manner and form ;ts provided by the laws oi the 

sovereignly which he is to serve. If he ;tccepts an ;tppointivc office, 
the rule is the s;tml'. ,\ public official, elective or appointive, .can not 

enjoy the emoluments of his off-icc and dodge its responsibilities. It 

would se<.:m that the City of Ckv<.:land has taken good care of herself by 
the provisions of hn city charter. 

Section 79 of the Charter provides in part as iollmrs: 

"() f ticial bonds shall b<.: rcqui r<.:d to covn o i liens and em­

ployes who atT required by the law and ordinances of th<.: city lo 

handle money and/or other property of the City of Cleveland, 
and/or who arc r<.:quired to direct the payment of city funds, to 

safekeep and/or transfer city properly * * *" 

This section furth<.:r provid<.:s that such bonds shall be surely bonds 

and the premiums on all such bonds shall be paid by the city. 

Section 79-3 of the Charter provides the form of such bond, and J 
quote a part thereof, viz: 

".:'-Jow if each of said uificers and employes fdling the re­

spective positions named in said schedule, (the schedule is re­
ferred to in the preceding provisions of this s<.:ction and set out 

iully in subsequent sections), shall faithfully, honestly and im­

partially perform and discharge the duties of the respective 
offices and/or positions to which they have been elected or ap­

pointed, in accordance with the la\\'S of the State of Ohio and the 
charter and ordinances of the City oi Cleveland, and shall faith­
fully account for aml pay over and deliver in the manner pro­
vided by Ia\\· and such charter andjor ordinances, all moneys or 



other things of value that shall come into the possession of such 
officers or employes ior the account of said city or any officer or 

department thereof, then this obligation shall be void, otherwise 
to remain in full force and virtue in law." 
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It will be noted that this bond brings the official or employe under the 
provisions of the 1<1\\·s of the State of Ohio. This the city may do by 
ordinance. \ Vhen the official or employe signs such a bond, he sub­
jects himself, not only to the provisions of the city ch<1rter, but to the 
statutory Ia w o i Ohio as well. 

Sections 7Y-4 to 79-~5, inclusive. of the City Charter, make up the 
schedule of officers and employes hereinbefore referred to. 

Section 194 of the Charter requires c~·cr)' o[ficcr of the city, before 
entering upon the duties of his office, to take an oath or affirmation to 
be filed and kept in the office of the clerk oi council. that he will in all 
respects faithfully discharge the duties of his office. 

It always has been the law of Ohio that officials handling finances 
were responsible for all monies coming into the hands of their deputies 
or other subordinates, by whatever name. The general policy of the law 
of Ohio along this line is announced in Section 9, General Code, as fol­

lows : 

"A deputy, when duly qualified, may perform all and singu­
lar the duties of his principal. A deputy or clerk, appointed in 
pursuance of law, shall hold the appointment only during the 
pleasure of the officer appointing him. The principal may take 
from his deputy or clerk, a bond, with sureties conditioned for 
the faithful performance of the duties of the appointment. In 
all cases the principal shall be answerable for the neglect of his 
deputy or clerk.'' 

In the instant case the Charter adopts the law of Ohio along this 
line. It \\"Ould certainly he a farcical city charter that would attempt to 
restrict its treasurer's liability to moneys that actu:-tlly came into his 
hands over the counter or pa;;sed out of his hands in like manner. Your 
bureau has plenary pmnT to examine the vouchers, hooks and accounts 
oi ch:-trter cities under virtue of Section n. 1\rticlc XV Ill nf the Con­
stitution of Ohio, viz: 

"1.;1\\"S may be p:-tssed to limit the power of municipalities 
tn levy taxes and incur dehts for local purposes and m:-ty require 
reports from municipalities as tn their financial condition and 
transactions, in such form as may be provided by la\\", :-tnd may 
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provide ior the examination of the vouchers, hooks and accounts 
oi all municipal authorit-ie:-;, or of public undertakings conducted 
by such authorities.'' 

This section of the Constitution was adopted on the same clay as 
Section 3, Article XVIII, giving to municipalities the authority to ex­
ercise all powers of local sel £-government, and so forth. These sections 
are not antagonistic and well may pursue their legal ,existence, hand 
in hand. 

Ans\Yering your questions specifically, T am of the opinion that your 
bureau may join in a finding, a director of a department of the City of 
Clevelan~l, a charter city, having to do \\·ith the handling of the city's 
funds, with his subordinate who failed to account ior receipts of the 
city collected by such subordinate. 

2226. 

Respectfully, 
HERBERT S. DuFFY, 

Attorney General. 

STATUS, AllSTlV\CT OR TITLE AND OTHER INSTRUMENTS, 
STATE OF 01-110, THROUGH DlRECTOR OF HIGHWAYS, 
WITH I. KOCH, DESCRTBED LAND, VILLAGE OF LEETO­
NIA, COLU:VLBTA~A COUNTY, OHTO, PURCHASE PRICE, 
$7,500.00. 

Counrnus, Onro, April 4, 1938. 

l-IoN. Jor-TN J. JASTER, JR., Director of HighwaJ•s, Columbus, Ohio. 
DEAR SIR: Some time ago you submitted for my examination and 

approval an abstract of title, warranty eked, contract encumbrance record 
No. 1605 and other files relating to the proposed purchase ·of certain 
tracts of real property which are owned of record by one I. Koch in the 
village of Leetonia, Columbiana County, Ohio, and which are more par­
ticularly described by metes and bounds in a corrected deed this clay 
submitted to me, as follows: 

TRACT NO. 1. Known as being part of the Village of 
Leetonia, Salem Township, Columbiana County, Ohio. Tlouncl­
ecl and described as iollows: Known as being all of Lots ~os. 
555 and SS6 in Toomey's Addition to the Village of Leetonia 


