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OPINION NO. 73-091

Syllabus:

1. A “eputv clerk of courts functions in an official
canacity only during such hours as are deterrines” hy either
the court vhich he serves or the clerk of courts.

2. M denuty cler!: of courts is not required hy ~.cC, 147,77
to charge for notary work: however, if such notarv work is
involved in the perforrance of one of his official Auties
snecified in R.C. 2303.20, the statutorv fee must he charced.

3. ™ “erutv clerk of courts is entitled to retain the feg
chargec for his personal services as a notary, ~hen such services
are nerforred after norral working hours,
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To: David A, Cutright, Ross County Pros. Atty., Chillicothe, Ohio
By: Williom J. Brown, Attorney General, September 7, 1973
T kave before me vour request for my oninion, which

reads as follows

I have receivec an inauirv fror the Nffice
of the "oss Countv Clerk of Courts as to thn
nosition of Neputv 7Tlerks *tho are also 'notaries
Nuhlic. “herefore, T “irect the follovine
cuestions to vou-

1. “re "eputv "lerks in the "Ffice of
Clerk of "ourts considered as acting "enuty
~lerks for twentv-four hours a Adav?

2, Tust Neputy 7lerks ernloved in the
Nffice of Clerl) of "ourts charrne for notarv
rrork?

3. " ust ronev recceivecd hv a Nenutv
"lerk of Courts for notarv work he turne”
in to the “nunty Treasurv when such vorlk
is Aone after norral working hours?

Tach of the Nenutvy Clerks naif for
their corrission an® eaquinrent out of
their oom funrs.

In resronse to vour first cuestion, I have found no
statutorv nrovision vhich snecifies the vorking “ecurs of
the cler) of courts, C“ee ‘ackett v, :ikhee, 4 Ohio ~n, 27
244 (1955), ~“otvrever, a clerlr of courts is under the Airection
of the court vhich he serves. ™,C., 223013,26, “ince a Jenuty
clert of courts, when so cualified, rav nerfor~ the “uties
anmertaining to the office of clerk of courts, he, too, i= suhimct
to the direction of the court. ~.C. 2.N€ (r), Thus, a clerl of
courts anc his denuties act in an official caracitv to the
extent that thc court Airects.,

M cler: of courts also has the right to acdont reasonahble
rvles, if not inconsistent with statute, for the transaction of
husiness. “ee “himm v, Prown, 20 Okio “T.P.(~.s.) %23 (1°1A).

» reasonahle rule facilitating the transaction of ™usiness
necessarilv rmav he acdonted concernina office hours. ~uch office
hours becore significant vhen a deterrination rust be made as

to the leqgal sufficiency of the filinc of napers 'thich are
recuirecd hv statute to he file® in the office of the clerk of
courts. fnly while the office of the clerk of conrts is oren
for husiness can a narer which is reguired to te filed in such
office be filed with apv legal sufficiency. ~e court in
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Taylor v, ""allace, 7 Ohio ™mc. Reprint 328, aff'd. 21 Ohio St.
I5T 11877), stated at n. 329 as follows:

To enter a notice of anpeal
with the clerk reaquires that the
notice should be left at the office
of the clerk, with the clerk himself,
or his denutv, for entryv. This is
the natural force of the wores: "enter
vith the clerk. The notice is not to
the clerk rersonallv, and therefore,
“oes not denen” unon his accentance
at sorme other nlace than his office.
It is A notice to vhor it mav concern,
a nubhlic notice, an? therefore the
nlace rust e nublic: not the nrivate
resicence of the clerk, but his office.

See also Tienborth v. "ernard, 7 Chio Nec. Teprint 352 (1°77).

“owever, there is no statutorv authority which prohihits

the office of clerk of courts fror remaining oner for bhusinecs
twenty-four hours mer dav. ’'v nredecessor in Orinior o, 2179,
Oninions of the “ttorney General for 1961, recoanize:! that the
functions of the office of the clerk of courts mav e perforred
around the clock. e advised in that Cninion thet a hoard of
county cormissioners could annoint a denuty cler or clerks of a
county court, and fi:: their commensation, in answerina a cuestion
vhich stated that the “erutv clark would “take hond fror rersons
who are beina charqged vith a misdemeanor vhile the recular clerk

is off duty, laraely at night” (n.217). "™ile the Nrinion concerned
a clerk of a countv court, the instant fact situation is analogous.

» “enuty clerk of courts is annointe” hy the clerk of
courts vho detnrmines the duties of the Aenuty cler™. “ince
there is nn statutory reauirerent concerning the hours which
a denuty cler” of cdurts shall work, T rust conclude that
ench Aeputy functions in an official carmacity onlv Adurina
such bours as Adeterrined hv either the covrt or the clerk of courts.

Your second question is whether a denutv clerk of
courts vho is ernloved in the office of tha cler of courts
must charge for notarv work. ".7. 147.0R nrovices that a
notarv nublic is entitle” to the stinulated fees, “»t there is
no nreovision mandatine that a notary charce those~ fees, owever,
a derutv clerk of courts who, rursuant to his nosition, takes
acknovledconrents and nerforrs other activities whict a notarv nmublic
is also authorize? to nerforn is reaquired ™y statute to charge
for those services and Jenosit such monies receiver in the countv
treasurv, T.C. 325.27 and 325,31. ".C. 2303.2" enurerates the
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fees vhich rmst be collected hy the cler) of courts for nerforrinc
certain smecified services, vhether such services are nerforrecd hv
the clerk or hv his deputies, Thus a dennty clerk of courts is

1ot recuired hv .M, 147,78 to charge for notarv werk: hovever,

if such notarv worl: is involved in the nerforrance of one of the
services snecifie® in ~.r, 23Nn3,20, the statutorv fee must bhe charqe?.

Your final aquestion asks whether a deruty cler® of courts is
required to denosit in the county treasurv monev received for notarv
rork performed after normal rrorkinc hours. v nredecessor realt
vith an analogous situation arisina in tha office of the orohate
court in Nninion i'o. 2273, Nninions of the “*torney General for
1738, “e gtated at p. 1625 as follows:

In the case of a deputy who serves
as a ‘‘otarv, if his richt to take acknovlecdme-~
ments co~es hv virtue of his being a deputy
of the Court, then his service is an officin»l
one vhether nerforred durinc or after
office hours and he would be bound
unfer Section 2977 and 2978, Ganeral
Code, to pay all such fees into the
County Treasury. 'owever, if his
nower to act as a "otary comes from
a “otarv Commission for which he has
qualified as a private nerson and
which he has received as such, the
situation changes and as long as he
perforrms his notarial duties after
office hours, he is entitlecd to retain
the fee charged for his personal services
as a notarv.

I+ cannot be cdisnuted that an officer
is not requirecd to pay over to the county
treasurv, roney received by hir in vay~
rent for services rerformed for another
v nrivate acreerent, where such services
are no part of the ~uties of his office
and are not incormatihle with or included
within his official duties.

If a notarv putlic, vho also holds the nosition of denuty clerl
of courts, nerforms after-hours work for which he is entitled to
cormensation, he is not precluded hv statute from receiving such
compensation. T€ such notarv services are not part of his duties
as a denuty clerk of courts, he would not be chareina for ner-
forring an official duty. “ee also ™inion ‘o, 2354, Orinions
of the “ttorney General for 1941.

‘v nredecessor, in an analogous situation, held that the
clerk of a city court could charce fees for nrovifinc notary
services vhich he was not recuired in his official caracity to
nerforrn. e stated, in Oninions of the *ttornev feneral for
190¢, page 237, at 240, as follows:

T£f the clerk of the citv court has also
taken out a comrission as a notary nublic and
adrinisters an oath to some nerson or takes
an acknowledcerent of some nerson with reference
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to some naper the same as anv outside notarv
right do, the acknowleccerent of oath not heincg
one vhich he is recuired to adrinister as cler):
of the court in the nroceedincs there nendine,
the clerk is entitled to that fee for his owmn
use as a notary ruhlic, and it does not helonc
to the city.

If, however, a Aeoutv clerk of courts is hire” snecificallv
hecanse he is a notarv, i.e., his corrission is a nrerecuisite
of his emnloyrent, he is nrecluded fror charginc for such
notary services during office hours. In "~inion 0. 123,
Oninions of the "ttorney General for 1963, the fvllahus reads
as follows:

An emnloyee of a nrosecutina attorney
cannot he comrensated by the rayrment of
rotary fees, not tazed as court costs, for
notarial services rendered in the regular
course of ermlovrent.

nased on the forecoina discussion I rust conclude that a
deputy clerk of courts is entitled to retain the fee charged
for his rersonal services as a notary, rendered after workina
hours, so lona as such services arc not nart of the official
duties of his office.

Tn snecific answer to your aquestions, it is my opinion
and you are so advised, that:

1. n Aenuty clerk of courts functions in an official camacitv
only durinc such hours as are determined by either the court
vhich he serves or the clerk of courts.

2. ™ feputy clerk of courts is not required hy ©»,C, 147.18
to charge for notarv work: however, if such notarv work is involved
in the perforrance of one of his official Auties srecified in
n.C. 2303.20, the statutorv fee must be charaged.

3. * Jenutvy clerl of courts is entitled to retain the fce
charged for his nersonal services as a notary, vhen such services
are perforred after normal working hours.
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