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OPINION NO. 71-094

Syllabus:

1. A lessee of State school lands, who has made substantial im-
proverents, who reguests that an anpraisal he rade with a view to
purchase of the lands under the second paragraph of Sectior 501.08,
Revised Code, and who thereafter witidraws his requect for the appraisal
nrior to raceiving an offer frem the Auditcor of State, his noc present
right to purchase the lands since the statutorvy basis for an offer by
the Auditor of State has heen rermoved.

2. Even if the Ruditcor's offer to sell State school lands to a
lessee under the second paragranh of Section 501.78, Revised Ccde, re-
mains open after the regquest for an appraisal has koen withdrawn, the
offer remains copen only for a reasonable time, not to exceed 60 days.

To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio
By: Williom J. Brown, Attorney General, January 3, 1972

Your request for mv opinion poses the following question:

“Does the lessee (Willow Point) have a right to purchase
the school land located in “argaretta Tnwnshin, Erie County,
under the provisions of Section 501.082"%

Prior to March 1, 1803, when Ohio became the seventeenth state of
the Union, Congress had reserved certain lands in the Northwest Terri-
tery for the use of the schools and the support of religion within the
states to be thereafter established in that Territory. 1In 1963 Congress
permitted Ohioc to sell all such lands within the State for the support
of public education. See Section 501.14, Revised Code.

In 1969, pursuant te this Congressional permission, the Ceneral
Msserbly enacted a revision of Chapter 501, Revised Code, which provides
for the present day management of the school and ministerial lands in
Ohio. The Auditor of State, by virtue of his office, is the State
Supervisor of all school and ministerial lands. Section 501.01, Revised
Code, provides as follows:

“By virtue of his office, the auditor of state shall be
the state supervisor and shall have general charoe of and
supervision over the lands appropriated by congress for the
support of schools and purposcs of relicion. He shall main-
tain a journal in which he shall enter his proceedings."



OAG 71-094 ATTORNEY GENERAL 2-322

The Auditor is charged with the enforcement of all laws relatinc to
the school and ministerial lands. Section 501.02, Revised Code, provides
as follows:

“The auditor of state, as the state suvmervisor of lands
appropriated by congress for the support of schools or for
ministerial purposes, shall see that the laws relating to
such lands are faithfully executed. He may bring and prose-
cute an action, in the name of the state, to enforce any
lease upon such lands, to restrain the illegal use of such
lands or the commission of waste,; to recover damages arising
out of the cormission of such waste, or may brina any action that
is otherwise necessary to enforce such laws. Such action shall
be cormenced in the ccunty wherein the land or a rajor portion
thereof is situated.”

The General Assembly provided that alil schcol and ministerial lands
be sold or disnosed of and the proceeds used for public education.
Section 501.14, sunra. If the total value of all such lands credited to
a school district is less than $50,000. the Auditor is to dispose of ther
himself. If the value is in excess of $57,000, different proceduvres are
provided by Sections 501.04 and 5C1.041, PRevised Code., Section £021.94,
supra, provides as follows:

"The auditor of state, as the state gupervisor of lands
apnropriated bv conqgress for the supnort of schools and win-
isterial nurnoses, shall sell or disnose of such lands as
orovided in this section. !Monevs, raceived from their sale
or disposition, annual rentals fron leases that have not vet
evpired, and all funds held by the state from the prior sale
or disposition of these lands and interest thereon shall be
paid into the school district deposit fund, except that lands
and funds to the credit of a school district under the terrs
of the original orant, and which are in ercess of fifty
thousand cdollars ba2long to the school district and shall ke
used ir accordance with the orovisions of law hereafter
established by the general assembly. If the total value of
the lands credited to a school district under the terms of
the original grant exceeds fifty thousand Jollars. as
deterrined bv departrent of puklic works avpraisal conducte:d!
by at least two disinterested appraisers, the lands or any
vart thereof shall h2 sgold wnon snecific authorization of
the general assembly or in the manner set forth in section
501.041 [501.04.1] of the Revised Code. 7Tn the event the sale
of such lands has not been authorized and the leas~ or leases
thereon =xpire, the auditor of state is auathorized te renew
or lease anew such land for neriods not to exceed two years.
Lands and funds in excess of fiftv thousand doliars to the
credit of any schocl district under the terms of the original
qgrant shall he odministered by the auditcr of state, as the
state supervisor, and shall be invested hy the commissioners
of the sinking fund. BAll proceeds earned from the investment
of these funds durino each fiscal year shall be credited to
the avpropriate school district and maid to the school district
within sixty days after the close of that fiscal year.®

And Section 501.041, supra, providéas in pe ‘tinent part as follows:

If the total value of the school and ministerial lands
crecited to a school district under the terrs of an original
grant exceeds fifty thousand dollars. the lands may ba sold
by a divestiture courittee consisting of five merkers, includ-
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ine~ twvo members chose¢n hv the hoard of education of the school
district which would receiv: revenue fror the sale of such
land; the auditor of stat: or his rceoresentatives or, if tvo
school districts receive rz=vsnues from tiie szle of such lanAd,
one rember chosen »y the board cf ~ducatiorn cf each district:
the director of nubliec works or his reprcsentative; ard ore
memher chosen hHv t-e legislative autheritv of the municiral
cornoration or townshin in which the lands lie or, if the
lands lie in unincorporated territory, by the board of
trustees of thes townshirn in which the landS lie., or, if the
lands liec in two or rore municiral cormorations, townships;
or municiral corporations and townships, by the board of county
comrissioners. The divestiture commrittee iay sell the lands
or any parts thereof or interests therein, un»on affirrative
vote by at least four members, at pukblic auction or by the
receint of sealed bids in the manner provided in sections
501.06, 501.97, and 501.08 of thz Revised Code, or at
private sale, negotiated by the committee with any prospec-
tive huyer. No land, part therecf, or interest therein
shall pe sold for less than its value as appraised by the
department of public works. * * *'

The school and ministerial lands administered by the Auditor are divided
into three classes by Section 501.06, Pevised Cof=, which provides as
follows:

(r),

“Lands aprropriated bv congress for the supporit of schools
and ministerial purposes and administered by the auditor of
state include the followina:

“(A) Lands on which the lease has exnired or will exnire
after a period of tims, not to exceed twentv vears after
January 1, 1970;

"(B) Lands on which the lease is determined to he for a
period of time as defined in division (A) of this section and
where substantial improvements have been added at the expense
of the lessece;

“{C) Lands leased for ninety-nine yéars, renevable for-
ever, or leasecs which have been renewed for a like term."

Lands,which fall into the classification »nrovided in Section 5901.06
supra, may he sold at cublic auction or bv receint of sealed bids,

provided that a satisfactorv apnraisal is received and zn offer made in
conformity with statutory requirements. Section 501.07, Revised Code,
provides as follows:

“Lands definad in division (A) of section 501.06 of the
Revised Code shall continue to be leased under the terms
granted until such tire as the lease may expire. At the time
of expiration, subject to section 501.04 of the Ravised Code,
the land shall be cffered for sale by public auction or by
the receipt of sealed bids with the sale awarded by the
auditor of state tc the highest bidder. FPrior to the offer-
ing of these lands for sale, the Zepartment of public works
shall have an appraisal madle of these lands by at least two
disinterested appraisers. Notification of the sale of these
lards, including the minerals in or on these or other lands
shall be advertised at least once a week for two consecutive
weeks in a newspaver of general circulation in the countv in
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which the land is located, No bids shall ke accented for
less than the appraised value of the land."”

As +to those lands, hovever, uncn which the lessee has made substan-
tial improvements anfd which fall into the classification under Section
501.06 (B), supra, a different procedure is provided. Section 501.08,
Revised Code, provides as follows:

"Lands defined in division (B) of section 501.06 of
the Revised Code shall b2 sold, subject to section 501.04
of the Revised Code, as provided in this section. Substan-
tial imorov=ments added at the cxpense of the lessee shall
not be considered as a part of the land to be annraisaed or
sold. Appraisal kv at least two disinterest2d avpraisers
undertaken by the department of public worke shall consist
of the land offere? for sale, nlus any imdrovements under-
taken by the state supervisor of lands appronriated by
congress for the sunport of schools and ministerial nurposes
or his predecesscr in the supervision of the lsnds at
their expense. The lessec shall have first ontion to pur-
chase the land at the avppraised arount. If the lessee does
not purchase the land within sirxty days of the offer r-ade by
the state sumervisor the proverty shall be sold as nrovided
in section 501.07 of the Revised Code.

“The lessee of land upon which a lease has not as.yvet
exomired may request that an appraisal »e made of that land
by the department of public works prior to expiration of
the lease. The lessee mav accent an offer of the statec suver-
visor of the appraised value of the land and agree to pur-
case the land immediately. Under such circumstances, the
lease shall he cancelled upon the lessee’s payment of the
purchase price and the lessee shall receive a deed in fee
simple to the provertv.*

It is manifest fror the abhove statutes that it was the intent of
the Ceneral Asscibly that the procecds fror the sale of the school and
ministerial lands rmust be cevoted to the suppert of the public school
systemn of the State. Szctions 501.04 and 501.14, sunra. It is like-
wvise clear that the Ruditor, as the State Supervisor of the school and
ministerial lands, is chargad with the duty of seeing to it that the
intent of the General Rssembly is faithfully carried out, and that he
nay take any action necessary te enforce the provisions of Chanter 501,
Revised Code. Section 501.07, supbra. The careful detail with which
the General Asserblv cpelled out the provisions for the sale of the
various classifications of the school and ministerial lands is ample
evidence of its intent tha*t the nublic school syster of the State re-
ceive full wvalue from the sales of the lands originally avpropriated
hy Congress for the support of the schools.

The files which you have na”e available to me show that the Uillow
Point Club is the lessee of cartain school lands for a terr runnineg
frorm January 1, 1257, to Decewber 31, 1072. 'n Novenber 14, 1369, the
secretary-treasurer of the Club requested that the Department of Puklic
Wiorks undertake an anoraisal of the land nursuant to Sect®on 501.08,
supra. The two appraisers appointed bv the pDepartrent of Public Works
subritted a r2port on February 27, 1970, listing the fair market value
as $15,280. This was rejected by the Department as unsatisfactory. ©On
December 22, 1270, the same two apnraisers turaed in a new report list-
ing the fair market value as $34,000. The Department of Public Yorks
forwarded this report to your predecessor. Orn January 6, 1971, your
predecessor vrote to the secretary-treasurer of the Club to the effect
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that the Club could nurchase the land for $34.000 at any tire brior to
the termination of its lease. On that sare day, however, the secretary-
treasurer of the Club wrote the following letter to vour predecessor:

“ilaving received no formal notification of th. appraisal
of the Willov Point prorerty located in Hargaretta Townshin,
Frie County, Ohio as recuested, please recard this letter as
notification to withdraw other requests for an appraisal for
the purchase »vrsuant to Section 501.923, Revised Code.

This reouzst was made to lir. Alfred C. Gienow, Director
of Puklic Works, under the date of November 14, 1952, mrore
than thirteen months ago and up to the present time, we have
not been officiallv notified of any action given it.

"We will continue urder our nresent lease which expires
on December 31, 1972.°7
ilothine further occurred until the first rreek of June 1971. At
that time the attornevs for tha Club contacted the School and Minister-
iz} Lands Section of vour office, stated that they were readv to present
a check for $34.0%2, and requesied that a deed be nremared transferring
the land to the Club. The check has not been accented.

The auestion is whether the Club has a nresent right to purchase
the land under the provisions of Section 501.08, suora. The two vara-
graphs of that Section govern the sale of school lands uron which the
lessece has made substantial improvements. The first maragraph anplies
in instances in which thz lease either has ewnired, or is just about to
expire. It obviouslv does not annly here since at the time Ehc Club re-
quested an appraisal its lease still “:ad over two years to run. The
second paracrarh anriies where, as here, the lease has not yet expired.
I quote that waragrarn acain for yocur <onvenience:

“The less22 of land upon which a lease has not as yet
evnired ray reguest that an appraisal he rade of that land
hy the derartrent of nurlic works nrior to expiration of
tiie lease. The lessee mav accent an offer of the state
sunervisor of the annraiseé¢ value of the land and agree to
purchase the land iTrediately. Under such circumstances,
the lzase shall be canczlled uron the lessee’s payment of
the purchase nrice and the lessee shall receive =~ Jdeed in fee
simnle to the property."

2= hae already ha
tha zonditiens to hz ob

e 3
qerved in the sal=2 of school lands in order to
rrotact the hirth rights of the public school system in the State of Ohio.

;
vhare smst, therefore, %e¢ shtrict corpliance v the sconnd paragranh of
Saction 571.%5%, suprae, if¥ +the land is o he so to the Club at th=
nresent tire. If is w2ll macognized that a contract, which does not cor-
nly with apnlicable s-atutory nrovisiorns. i5 invalid. Tn Bell v.
telenhore Co. . 149 Ohio 3t. 157, 18C (1922), Judge Turner, spealinc for
the Court, sairl:

"It is elemontarv tirat no valid contract wav ba nade
contrarv to k@, and that valid, applicabln etatutorv pro-

vieions are parts of everv contract. TFullic utilitv sexvice
in this state is regulated by statute and no contract fer
~errice way ba wade by a public utility evecept as providad
hy statute. * * ¥

Zzer 2)lso Akron v. TLULC.. 149 ¢kio St. 377, 358 (1877)+ Jacot v. Sccrest.
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153 Ohin St. 553, 558 (195Q). Garlock v, pMcFarland, 152 "hio ©t. B39,

545 {1953); E. Mach. Co. v. Peck, 161 Ohio St. 1, 6-7, 9 (1954); Smith v.
Juillerat, 161 Ohio S:. 424, 430 (1954). Under the facts as outliped
above, I do not helieve tha* there has kean such cowmpliance with the pro-
visions of the secpnd paragraph of Section 501.08, supra, as would permit
you to acecept the tendered check and to prepare a deed conveying thzs land
to the Club. There ~are at least twe reasons for this conclusion:

1. The Auditor of State, as Supervisor cof School Lands, has ne
authoritv to sell such lands, when they are =%ill under a lease vhich
still has a substantizl amount c¢f time tc run, and when the lessee has
macde substantial 1mprov~me1t unless therc has Licen compliance with the
nrovisions of t!'2 second paraﬂraph cf Sn2cticen 301, 08, supra. The “Lditor
has no authoritv to malke ar offer to sell this land until the lesse
triggers the qtatutorv proceeding by quﬂ“St’P an arwnraisal of tH: land.
In this case the Clul 4id regquest an appraisal on November 14, 1269, and
vour nredecessor dld make an offer to sell the land to thz Club on
January 6, 1971. However, pricr to Leceipt of this offer, the Cluh had
withdrawn its recuest for an apyraisal, and had notified your predecessor
that it would coﬁtinue its occupancy of the land under the cexisting lease
Yonr predecessor's offer was, therefrre, rendered nugatoryv, since the
statutory condition pres edent to its valicditv was no lonrer in existence.

2. Rut even if your predecessor's offer should ke considered as
still outstanding after January 6, 1971, there was never any tirely
acceptance, and the offer lapsed. Your predecessor's letter offer was
never answered by the Club. Nothing happenad for 5ix months until t“e
attorneys for the Club offered to present a check for $34,000 in Jun

t is well settled that an offer must be accepted within a reaqonable
time. In Ward v. Board of Education, 36 Chin App. 557, 560 (1930), the
Court said:

B € A - prlmarv rule that a party contractina
by mail, * * * vhen nc ti limit is made for accentance
of the contract, shall have a reasonable time, acting

: . M as . . . 4
therein with due dilicence, within wh ' ch to accent., * * *°

Some early cases have said that "an offer without time cgivan for its
acceptance must he accented immediately or not at all“. Loncworth v.
¥itchell. 25 Ohic St. 331, 342 (1275). It seers perfectlv clear that the
law would not rermit a lessae, ir a case of this sort, tc ask for an

appraisal vears before tho exniration date of his lease, and thern delav
acrentanca of the Auditor's cffer in order o ’\tﬂrniﬁe vhether the land
would appreciate. think the Gzneral Asse: blv's use of a 60-Gay ternm

for the cffar in the first naracranh of Seation 50 .08, supra, states
the outermost limit for <he life of an offer un’er tho second paragraph.

Tt is true that vour nrelecassor informed the Club that his offer
vould remain onen until the expiration of the l=2s2, a period of alrmost
two vears. I thinl: he »as clearly mistaken, and the State, of course.
cannot he estopped hyv the mistekes of its agents

In specific answar to vonr cuestion it is my opinion, an” ycu are
so advised, that:

1. 2 lessee of Ztate school lands, vho has rade substantial ir-
provements, who recuests that an anrraical be made witl, a view to pur-
chas. of the lands urnJer the secon’ »naracraph of Section 501. 08, Nevised
Code, and 1ho thercafizr withdraws his recuest for the gnnralsal prior
to receiving an offer fror tie Auditor of State has ro nrasent right to

ate
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purchase the lands since the statutory basis for an offer -7 the Auditor
of State has been reroved.

2. Tven if the puditor's ocffer to sell State school lands to a
lessec under the second paracraph of Section 501.03, keviseld Code, re-
rnains open after the request for an annraisal has been withdrawn, the
offer remains open only for a reasonable time, not to exceed 60 days.





