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l find that the same has been executed by you in your official capacity 
alJoye stated and by The Ticle-V/ater Pipe Company, Limited, the 
lessee therein named, by the hand of its Vice President acting pur­
suant to a resolution duly adopted by the Board of Dit:ectors of said 
company under date of July 25, 1938. Assuming, as I do, that the 
parcel of canal land abu,·e described has not been designated by the 
Director of the Department of Highways for state highway purposes, 
and that no application fur the lease of this property ior park pur­
poses has been made by any politicai subdi,·ision entitled to the lease 
of the property fur such purposes, I iind that the prm·isions of this 
lease and the conditions and restrictions therein contained are in 
conformity with the act of the legislature abon: referred to ami with 
other statutory prm·isions relating to leases of this kind. I am, ac­
cordingly, apprm·ing this lease and I am herewith returning the same 
with my approval endorsed thereon and upon the duplicate and trip­
licate copies which are likewise herewith enclosed. 

2907. 

Respectfully, 
HERBERT S. Dl"FFY, 

Attorney General. 

COU~TY BOARD OF EDLJCATIOX - TRA~SFER OF 
SCHOOL l'ROl'ERTY TO COXTIGCOCS SCl·lOOL DIS­
TRICT-XOT EFFECTIVE GXTIL ACCEPTAXCE, DIVI­
SIOX OF FCXDS A0:D IXDEBTEDXESS, AXD MAl' OF 
CO"GXTY AFFECTED, FILED. 

SYLLABUS: 
The transfer of school property b)' a count)' board of education to 

a contiguous county school district docs 11ot become complete or effective 
nntil ( 1) accepted b)' a majority of the Board of Education of the 
county school district to which the territory is transferred (2) an equit­
able division of the funds and indebtedness bct'weell the districts involved 
and ( 3) a map filed with the county auditor of each COltllt)' affected by 
the transfer, all in accordance with the requirements of Section 4696, 
General Code, uotwithstandi11g the provisions of Section 7600-7, Gen­
eral Code. 

Cou.:::\lBL·s, 0HtO, September 1, 1938. 

HoN. D. H. ]ACIOrAN, Prosecuting Attorney, Lolldon, Ohio. 
DEAR SIR: This will acknowledge receipt of your recent communi­

cation, which reads as follows: 
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"I would like your opinion on the following school 
question which seems rather perplexing: 

There formerly existed in l'nion County a sehoul dis­
trict known as Chuckery Special School District, a part of 
which was composed of territory from l'ike Township in 
Madison County and Darby Township in :Madison County. 

The Cniun County Doard of Education in pursuance of 
a plan of urg·anizatiun as prm·idell in General Code Section 
7600-7 has combined portions of their uwn territory into 
what is now known as the Chuckery-Darby District. By 
resolution of the County Hoard of Education for Union 
County, dated April 27, 193~, they attempted to transfer a 
portion of the old school district located in ] 'ike Township, 
to the Pike Township Madison County Board uf Education. 
A certified copy of this resolution was filed with the Madison 
County Auditor on June 2, 193~, and it contains a map and 
accurate description of the property which ·was attempted to 
be transferred to the Pike Township Rural Sehoul. It is also 
a portion of the old Chuckery School District and has been 
under the jurisdiction of the Cnion County Board of Educa­
tion for several years. 

The 1'1.1"adison County Board uf Education did not concm· 
in said transfer nor accept said transfer from the Gnion 
County Board and the Pike Township Rural Board of Educa­
tion has taken no action except to attempt a remonstrance 
which vve are informed was incomplete for lack of legal de­
tails. 

Our problem now is whether or not the county auditor 
should accept the certificate from the Cniun County Board 
of Education and effect the transfer of the land back to the 
l\·ladison County Duard of Education and the Pike Town­
ship Board of Education in their respecti\·e capacities when 
neither of them has joined in or apprO\·ed this transfer." 

From your letter, I assume that the original transfer of sehoul 
territory from Pike Township in l\ladison County and Darby Town­
ship in Madison County to the Cnion County School District was by 
Yirtue of, and in accordance with the provisions of Section 4696, Gen­
eral Code. This section reads as follows: 

"A county board of education may, upon a petttJOn of a 
majority of the electors residing in the territory to be trans­
ferred, transfer a part or all of a school district of the county 
~chool district to an exempted Yillage, city or county school 
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district, the territory of which is contiguous thereto. Cpon 
petitiOn of se\'enty-fiye per cent of the electors in the terri­
tory proposed to be transferred the county board of educa­
tion shall make such transfer. A county board of education 
may accept a transfer of territory from any such school dis­
trict and annex same tu a contiguous school district of the 
county school district. 

In any case before such a transfer shall be complete (1) 
a resolution shall be passed by a majority \'ute of the full 
membership of the board of education uf the city, exempted 
village or county school district making or accepting· the 
transfer as the case may be (2) an equitable di\·ision of the 
funds and indebtedness between the districts inYoi\'Cd shall 
be made by the county board of education, which in the case 
of territory transferred to a county school district shall 
mean the board of education of the county school district to 
which such territory is transferred, and (3) a map shall ht· 
f·iled with the county auditor of each county affected by the 
transfer. 

\Vhen such transfer is complete the legal title oi the 
school property shall become Yested in the board of educ;t­
tion of the school district to which such territory is trans­
ierred. 

Any territory which has been transierred to another dis­
trict, or any part of such territory, shall not be transierred 
out of the district to which it has been transferred during a 
period of fiye years from the date of the original transfer 
·without the apprm·al of the state director of education to 
such a transfe1·." 

As stated in the case of floard of Education vs. Minnich, 14 Ohio 
Law Abstract, (J51, at page h53: 

"Section 4696 G. C. has been recognized as the source of 
authority for a transfer of territory irom a school district 
within one county district to a contiguous school district 
within another county school district. State ex WhartCitb:y vs. 
County floard of Education of Pcrr)' County, 122 Oh. St., 463, 
State ex Board of Educatio11. of Swanton Village School Dis­
trict vs. Board of Education of Sharples Village School District, 
114 Oh. St., 603." 

From a reading of the prm Iswns of Section 469h, supra, it is 
clear that the county board of education may, upon petition of a ma-
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jority of the Yoters in the territory, and must, upon petttton of 75'/'o 
of the electors therein, transfer a part or all of a school district of 
the county school district to a contiguous city, exempted Yillage, or 
county school district; and that the transfer is not complete until ( 1) 
accepted by a majority of the board of education of the city, exempt­
ed Yillage, or county school district to which the territory is trans­
ferred, (2) an equitable diYision of the iunds and indebtedness he­
tween the districts inYoh·ed has been made, and (3), a map is hied 
with the county auditor of each county affected by the transfer. 

Yuur communication states that the Board of Education of the 
Madison County School District did not concur in, or accept the 
transier of that portion of the school territory situated in I 'ike Town­
ship, 1\ladison County. 

It is entirely within the discretion oi a countv board of educa­
tion to determine ,,·hether or not it will accept sehoul territory 
transierred to it bv the board of education of a contiguous county 
school district. 

Tn an opinion appearing tn Opinions of the Attorney General 
for the year 1928, Volume IT, page 9(ih, it was held as iollows: 

"\-\'hen school territory lying 11·ithin one county school 
district is transierred to a contiguous county school district 
by authority ni Section 4h9h, General Code, the district to 
which the transfer is made may or may not accept the trans­
ier. lf it is desired to accept the transfer, such acceptance is 
not complete until the board of education oi the county 
schotil district to which the territory is being transferred 
makes an equitable di1·ision of the funds and indebtedness 
between the districts im·oh·ed in the tt·;msfer." 

Tn the case of State, ex rel. ftf/fwrtenby, vs. County !3oard of Edu­

cation of Perry Count)', et a!., 122 0. S., 463, it 11·as held: 

''Section 4h96, General Code, as amended in 1929 (113 
Ohio Laws, 296) imposes a mandatory duty upon a county 
board of education to order a transfer nf territory irom one 
school district to another where se\·enty-fi,·e per cent. of 
the electors in the territory proposed to be transferred peti­
tion therefor. Py the same statute the county board of educa­
tion of the district to which such transfer is sought to be made, 

in its discretion nW)' or ma.J' not accept such transfer." (Ttalics, 
the writer's.) 
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By Yirtue of the provisions of Section 4696, supra, the failure of 
the Board of Educatiun of Madison County to accept the transfer of 
the portion of school territory in !'ike Township, Madison County 
School District, rendered ineA"ectiYe the resolution of the Board of 
Education of Cnion County School District that was filed with the 
Auditor of Madison County, and which attempted to transfer the 
school territory in l'ike T<,wnship Rural School District, Madison 
County, back to the Board of Education of the :Vfadison County 
School District. 

Section 7(J00-7, General Code, prm·ides as follows: 

"On or heiore the 15th day oi October, 1935, and on ur 

heiore the first day of July, 193(), 1937 and 1938, the county 
hoard of education shall transmit such adopted plan of or­
ganization to the director, who shall aplH·m·e the same, with 
such modifications and additions thereto as he deems desir­
able, and shall certify his appnl\'al to the county hoard oi 
education: J'rO\·idecl, howeyer, that the director shall grant 
one or more hearings to the county board of education, to 
any affected board of education and to any interested persons 
affected, \\'ith reference to any such modification or additions. 
l'pon approyal of the director, such plan of organization 
within any county shall take effect upon a elate to be Jixed 
by the director, and thereaiter no scho()l district or parts 
thereof shall be transferred or the boundary lines thereof 
changed unless such transfer or change of boundary lines is 
in accordance with such adopted plan of organization. Xoth­
ing in this act shall be construed as a delegation of authority 
to the county board of education or the director to create a 

debt in any school district for any purposes." 

Although your letter does not clearly so state, I assume that 
the Board of Education of the l'nion County School District in its 
plan of organization prepared in coniormance with the provisions 
of Section 7600-7, supra, shmYed the transfe1- of the school territory 
in Pike Township to Madison County School District. J-lowe\·er, 
including or showing such transfer in the plan of organization would 
not in and of itself dispense with the necessary proper procedure of 
transferring said school territory situated in the !'ike Township 
Rural School District, Madison County to the Madison County 
School District, in conformity with the proYisions of Section 4696, 
supra. 
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ln the recent case of State, ex rei. Johnson vs. Board of Educatio11 
of 1 I an cod~ C ount_v. 24 Ohio Law Abstract, 193 (appeal dismissed in 
132 0. S., 452), it was held as follows: 

'·Sees. 4692. 4696 and 4736 G. C. were not repealed by im­
plication by the School Foundation Law (Sees. 7600-1 to 
7600-8 G. C.) except insofar as the powers that may be exer­
cised thereunder arc limited hv the prm·isions of Sec. 
7600-7 G. C." 

t\ t page 200, the Court said: 

"The provisions of Sees. 7600-1 to 7600-8 G. C., inclusive, 
and those of Sees. 4692, 4696 and 4736 G. C., all relate to trans­
fers of school territory and are therefore said to be in pari 
materia, that is to say, they relate to the same subject mat­
ter and must he read together unless the prm·isions of the 
latter are so repugnant to those of the. earlier that they can­
not he 1·econciled. lt will be noted that nowhere in the 
School Foundation La"· is any authority extended to any one 
to actually make a transier of territory nor is any machinery 
prm·ided ior therein ior the actual making of a transier of 
territory. The Director of Education is authorized by Sec. 
7600-5, G. C., to 'order' such transfers of territory or the cre­
ation of such new school districts as he shall deem in har­
mony with principles of economy, cfiiciency and conyenience 
in case affected boards of education fail to agree on transfers 
oi territory in accordance with a plan of organization that is 
adopted, but ordering transfers to be made and actually 
making them are entirely dili'erent. 

Sees. 4692, 4696 and 4736, G. C., provide the machinery and 
the only machinery ior actually making the transfers and the 
equitable distribution u[ iunds and indebtedness between 
districts in\"<>h·ed in such transfers contemplated by the pro­
visions of Sees. 7600-1 to 7600-8 G. C. lf Sees. 4692, 4696 
and 4736. G. C., had been repealed, there would be left no 
means of equitably di,·iding the funds and indebtedness be­
h\·een districts irom and to which territory has been annexed. 
lt is a well settled principle of law that in the absence of 
statute, where territory is annexed to another political sub­
di,·ision there can he n<> di,·isiun oi iunds and indebtedness 
between the lwu subdiYisions. .1\"ttling· Case Law, Yolume 
24, page 56(i." 
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The conclusion reached in State ex. rei. J olulSOII vs. Board of 
Education, supra, appears also in an opinion rendered prior to this 
decision by my predecessor in of-fice, on February 20, 193(), :\ o. 5 17(J, 
wherein, in the fourth branch of the syllabus it was held: 

''Sections 4692, 4(J96 and 473CJ, General Code, were not 
repealed by implication hy the prm·isiuns of the so-called 
School Foundation Law (Sees. 7h00-1 to 7h00-8, incl usi YC, 

of the General Code) except to the extent that the authority 
granted to county boards of education to transier school 
territory and create new school districts by the terms oi said 
Sections 4h92, 4h9h and 473h, c;eneral Code, is limited hy the 
terms of Sections 7(100-7, General Code, to the transfer of 
school territory and the creation of new school districts to 
conform to a legally adopted and appro\·ed plan of organiza­
tion of their seyeral count\· school districts." 

Therefore, in speciiic anS\Yer to yuur question it ts m\" optmon 
that, the county auditor is not authorized to accept the certificate 
from the L:nion County Hoard of Education and effect the transfer oi 
the land back to the 1\ladison Count,· noard of l~ducation and the 
l'ike Township Board of Education. 

Respectfully, 
J-IERBERT S. lkFFY, 

£1 ttomey GCJrcral 

2908. 

I'OLICE::.VLA:J-JNJURED JN LINE OF DUTY-ON PENSION 
LIST-CIVIL SERVICE STATUS O:JE YEAR-STATUS 
WHE:J H1~EXAl\IJ:JED A;\JD FIT TO RETUI\:J TO PER­
FORMA~CE OF DUTlES. 

SVLLAIJUS: 
1. A policeman who was i11jured in the li11e of duty a11d upon his 

applicatioll was placed on the pc11sio11 list by the Hoard of Trustees of 
the Police Pe11sion Board of his ci(y, rctai11ed his civil service status for 
o11e )'Car thereafter a11d 110 loll.r;er, u11dcr 1'irt11c of Section 486-12, 
General Code of Olrio. 

2. £1 f>olicemall wlro was j>/aced 011 the f>ellsioll list b)' tire Board 
of Trustees of tire Police Pe11sion Fu11d of Iris cit)' on June 10, 1935, 


