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OPINION NO. 77-005

Syllabus:

1. No one may bring into Ohio for personal use, resale or
gift any "malt beverage" or "malt liquor" as defined in R.C.
4301.01(B) (3) if such person does not possess a permit pursuant
to R.C. Chapter 4303 or have written consent of the Department
of Liquor Control pursuant to regulation LCc-1-23, a regulation
of the Liquor Control Commission.

2. Any officer of the law may seize illegal "malt beverage"
or "malt liguor" as defined in R.C. 4301.01(B) (3), hold as evidence
for trial of an accused, and then upon a conviction destroy such
evidence pursuant to R.C. Sections 4301.52 and 4301.45.

3. Any person may transport "malt beverage" or "malt liquor"
as defined in R.C. 4301.01(B) (3) through Ohio to a final destina-
tion outside Ohio, however the State of Ohio may impose restric-
tions on such transportation.

To: John A. Poppe, Auglaize County Pros. Atty., Wapakoneta, Ohio
By: William J. Brown, Attorney General, February 8, 1977

Your predecessor's request for my opinion states that many
local residents of ARuglaize County, while traveling to states in
which certain beer is available, have seen fit to purchase large
quantities of such beer with the intention of bringing it into Ohio.
The brewery which manufactures this beer has not applied for a
license to distribute and sell its product in Ohio, and these resi-
dents desire to bring it to Chio, where it is not readily available,
for purposes of consuming it themselves, giving it away to others,
or selling it for the price they paid for the beer.

You have been advised by members of the Ohio Highway Patrol
that they intend to seize this beer when it is found in motor
vehicles traveling through Auglaize County. Therefore, you have
requested my opinion as to the following:

1. May an Ohio resident bring into the State
of Ohio unlimited quantities of a beer, containing
more than 3.2% and less than 7% alcohol by weight,
that is not licensed for sale in Ohio with the in-
tention of using it for his own pleasure (consump-
tion, gilving it away, or selling il te o frioenld at
the resident's cost?) (Such beer will hereinafter
be referred to as "malt beveraga" or "malt liguer"
per R.C. 4301.01(3}), wnich defines any tesr con-
taining more than 3.2% and less than 7% alcchal by

weight as "malt liquor" or "malt beverage".)

2. May a law enforcement officer seize un-
licensed "malt beverage" as contraband, and if so
what is he to do with ig?

3. May & prlvabe porson trere . oon onlicens2d
"malt beoverage" throngh the Stete of Chiz to a Final
destination outsidsz the State?
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You refer in question number 1 to beer (malt beverage) that is
not licensed for sale in Ohio and I understand that your reference
is to malt beverage which is imported without a permit as required
by R.C. 4303.25:

"No person by himself or by his clerk,
agent, or employee shall manufacture, manu-
facture for sale, offer, keep, or possess
for sale, furnish or sell, or solicit the
purchase or sale of any keer or intoxicating
ligquor in this state, or transport, or import,
or cause to be transported or imported any
beer, intoxicating liquor, or alcohol in or
into this state for delivery, use, or sale,
unless such person has fully complied with
Chapters 4301. and 4303. of the Revised Code
or is the holder of a permit issued by the
department of liquor control and in force
at the time."

R.C. 4301.01(A) (1) defines "intoxicating liquors" to include all
liguids and compounds containing more than 3.2% of alcohol by
weight which are fit to use for beverage purposes and is applied
to R.C. Chapter 4303 ky R.C. 4303.01.

The state has a legitimate interest in requlating traffic in al-
coholic beverages to secure the use of proper ingredients, methods
in manufacture, transportation and uniformity in weight, volume,
proof and labeling. At least one foreign beer is not pasteurized
and must be kept refrigerated during transportation and storage.
To bring this beer into Ohio without state regulation of the entire
prccess is to create a potential health hazard for unwory recipients.

R.C. 4301.60 clearly proscrikbes the transnortation of beer or
malt beverage within the state, ky persons nol holding an appro-
priate permit:

"No person, who is not the holder of an
H permit, shall transport beer, intoxicating
liguor, or alcohol in this state. This sec-
tion does not apply to the transportation and
delivery of beer, alcohol, or intoxicating
liguor purchased or to be purchased from the
holder of a permit issued by the department
of 'liquor control, in force at the tire, and
authorizing the sale and delivery of the beer,
alcohol, or intoxicating liquor so transported,
or to the transportation and delivery of beer,
intoxicating liguor, or alcochol purchased
from the department or the tax commissioner,
or purchased by the holder of an A or B permit
outside this state and transported within this
state by them in their own trucks for the pur-
pose of sale under their permits."

R.C. 4301.67 in regard to possession of beer or malt beverags
states:

"No person shall have in his possession
any spiritous liquor, in excess of one quart,
in one or more containers, which was not puxr-
chased at wholesale or retail from the depart-
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ment of liquor control or otherwise lawfully
acquired pursuant to Chapters 4301. and 4303.

of the Revised Code, or any other intoxicating
liquor, in one or more containers, which was

not lawfully acquired pursuant to Chapters 4301.
and 4303. of the Revised Code." (Emphasis added.)

It is clear from the statutes that the State intends to con-
trol the importation, transportation, and sale of intoxicating
liquors. It is equally clear that any importation must be offi-
cially sanctioned, or the mere possession of the malt beverage
is a violation of R.C. 4301.67.

The Liquor Control Comnision regulation LCc-1-23 stateco:

"Mo beer or malt liguor shall be imported
into the State of Ohio except upon the written
consent of the Department. AaApplication for
such consent shall be upon forms epproved by
the Board and provided by the Department.”

Pursuant to this regulation the Department of Licuor Control

Form 5.2-62 may be obtained by a person to import a guarntity of
malt beverage for his personal use onlv and not for resale. The
Department has chosen to parmit "personal use" uhich 2llows con-
duct kteyond “"persoral congumption’, therofove it ©opears Lhot
personal use includes the non-commerclial ¢ilh of the nolr peoverayo
to any recipient not otherwise prohikited by luw. fThe resale of
the malt beverage at any price is specifically not permitted hy
the Department's forn.,

All other intoxicating licuors rot lawfully acguired nursuant
to Chapters R.C. 4301 and 4303, or the exerptions within at R.C.
4301.20, may not be brought into the state or peossessed for per-
sonal consumption, gift or sale.

If malt beverage is transported in violation of law, any
officer of the law may seize it pursuant *o R.C. 4301.45:

"When any agent or employee of the
department of liquor control deputized for
that purpose, or any other officer of the
law, discovers any person in the act of
transporting in violation of law, beer or
intoxicating liquors in any wagon, buggy,
automobile, watercraft, aircraft, or other
vehicle, he shall seize all Lkeer or intoxi-
cating liquors found therein being trans-
ported contrary to law. Whenever beer or
intoxicating liquors transported or possessed
illegally are seized by such an officer, he
shall take possession of the vehicle and
team, or automobile, boat, watercraft, air-
craft, or any other convevence, and shall
arrest any person in charge thereof. Such
officer shall at once proceed against the
person arrested under Chapter 4301. and 4303.
of the Revised Code, in any court having
jurisdiction of offenses under said chapters.

1n
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S@e also R.C, 4301.53:

"The judge of a court of record may
issue warrants to search a house, building,
place, vehicle, watercraft, aircraft, or
convevance for beer, alcohol, or intoxi-
cating liguor manufactured, possessed,
stored, concealed, sold, furnished, given
away, or transported in violation of Chapters
4301, and 4303. of the Revised Code, and the
containers in which the same is found, or
nachinery, tools, ivmlements, cquipment,
supplies, and materials used or kent for use
in manufacturing beer or intoxicating liguor
in viclation of such chapters, and to seize
any oi such property and things found therein.

",

.« e 1

Furthermore Ohic Rules of Criminal Procedure 41(R) (2) provides:

"A warrant mav be issued under this
rule to sea.cch for and seize any: . . . con-
traband, the fruits of crime or things other-
wise crininally possessed; . . .".

Concerning what to do with the seized property Rule 41(D) states:

"[P]roperty seized under a warrant shall be

kept for use as evidence by the court which

issued the warrant or by the law enforcement
agency which executed the warrant.”

R.C. 4301.53 states:

"[U]lpon conviction of any violation of
Chapters 4301, and 4303. of the Revised Code,
any property found in the possession of the
person convicted or his agent or employee
shall be disposed of as provided in section
4301.45 of the Rovised Code. If the accused
is discharged by the judge or magistrate,
such vehicle, watercraft, aircraft, or other
conveyance shall bhe returned to its owner and
any bond given pursuant to this section shall
be canceled. If the accused is the holder of
a permit issued under Chapters 4301. and 4303.
of the Revised Code, any beer, intoxicating
licunr, or alenhel seized sholl ke deliveraed
to tihe departrment of liquor contcol ard dis-
posed of as provided in section 4201.20 of
the Revised Code, and any other propersty seized
shall be returnad to its owner by the officer
having the custody or possession of such prop-
erty. If the accused is not the holder of such
a permit in force at the time, any keer,
intoxicating liquor, or alcohol, or other
property is hereby declared to be a public
nuisance."
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R.C. 43C1.45 provides that:

"[Tlhe court upon conviction of the
person so arrested shall order the beer or
intoxicating liquor destroyed . . .".

Therefore an officer may seize the unlicensed malt beverage,
hold it as evidence for trial of the accused, and then destroy
it as provided by statute.

As to a private person transporting "unlawful" malt beverage
through the state to a final destination outside the state, the
state can lawfully impose restrictions upon the interstate trans-
portation of intoxicating liquors by requiring the designation of
definite routes of travel, bonds, or permits. The U.S. Supreme
Court in Carter, et al. v. Virginia, 321 U.S. 131, (1944) held:

"Regulations by a State of the transportation
of intoxicating ligquor through the State in
interstate commerce, requiring (1) that the
vehicle use the most direct route and carry a
bill of lading describing the route; (2) that
the carrier post a $1,000 bond conditioned on
lawful transportation; and (3) that the true
consignee be named in the bill of lading and
be one who has a legal right to receive the
shipment at destination, held within the power
of the State, independently of the Twentv-~First
Amendment, and not {(absent conflicting federal
regulation) in contravention of the Commerce
Clause.'

The court recognized a state's need to protect itself from illicit
ligquor traffic within its borders, but the Cormerce Clause (U.S.
Const. Art. 1 Section 8, Clause 3) will not allcw a state statute
te vrohibit th2 transportation of intoxicating licuny through its
borders in otherwise lawful transit.

hccordingly, in answer to your swecific questions, my opinion
is:

1. No one may bring into Ohio for personal utse, resale or
cift any "malt beverage" or "malt liquor" as defined in P.C. 43901.01
(B) (3) if such person does not possess a permit pursuant to R.C.
Chapter 4303 or have uritten consent of the Department of Liquor
Control pursuant to regulation LCec-1-34, a regulation of the Liguor
Control Commission.

2. Any officer of the law may seize illegal "malt beverage"
or "malt liquor" as defined in R.C. 4301.01(B)(3), hold as evi-
dence for trial of an accused, and then umon a conviction destrov
such cvidence pursuant te .0, Sections §301.52 and 4301.45.

3. Any person may transport "malt baveragz" or "malt liquor"
as defined in R.C. 4301.01(2)(3) through the state of Ohio to a
final destination outside the state of Chio. The state of Ohio,
however, may impose restrictions on such transportation.
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