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OPINION NO. 73-079

Syllabus:

*here a civic ballet association is incormorated without
the purnose of profit, and where the articles of jncornoration
include purnoses which provide for the cultivation and Aiffusion
of %nowvledge, and where such civic ballet has orcenize? lecture
nrojects to irnlement the purnoses nrovided under *.C. 757.03,
and where such grouns also reet the requirerments of R.C, 757.12
thronch 757.08, inclusive, such aroun is perritte? to receive
funds from the hoard of county cormissioners unAer ©,C. 757.05,

-

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio
By: William J. Brown, Attorney General, August 8, 1973

I have before me vour reaquest for an oninicn which reads
as follows:

The Board of County Tormissioners of
Montgonery County, Ohio, has received a recuest
from the Dayton Civic Eallet for funds, vhich a
hoard of countv commissioners may make availabhle
to symphonv associations, choral societies, or
aducational lecture associations nursuant to
fections 757.03 to 757.08, 0~.N.C., as aronde’
in Nctober, 1971,

Your opinion is respectfully requesteq =s
to vhether or not the Davton Civic Ballet coes
cualifv for such a grant nursuant to these
sections of the Code.

Vour attention is invited to vour Opininn
io. 72-0°1, concerning the eligibility of the
Davton Art Institute and the Davton Opera
Association for such grant.
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I ar enclosing a copy of a letter fror the
President of the Dayton Civic ~allet, a corv of
the annual report for the Davton Civic Tallet
for 1971, ancd a corny of the Articles of
Incornoration of the Davton Tivic Tallet.

The eligibility of an anvlicant for such funs denends
upon R.C. 757.N5 which provides- :

In any city or county in which there
is a symmhony association, choral societv,
or educational lecture association tthich
is incormorate, orcanized and onerated in
the manner and for the nurvoses stated in
section 757.03 of the "evised Code, such
city or county, or hoth, may nav such sym-
rhonv association, choral society, or
educational lecture association annuallv,
in cuarterlv installments, in the case of
A city, a snm not to exceed one half of
cne cent on each one hundre dollers of
tavable nronertv of saic sitv as value?
on the tax duplicate of the citv, or, in
the case of a countv, a sun of not to ey~
cee” one half of one cent on each one
hundred dollars of the tarahle nronertv
of the county for +he vear next hefore
the date of each nayrment. In order to
cvalify for such na~ents, such syrohonv
association, chor=l society, or edncation-~
al lecture association rust, kv a nrorer
resolution of its hoard of trustees or
nther goverring hndv, accept all a~nli-
carle nrovisinns of sentions 757.03 to
757.1?, inclusive, of the Revisnd Code
and file A certified conv nf the resolu-
tion with the controller of the city or
the board of countv cormissioners nrior
to the date of anv such pavirent. The
first of such pavrents rav ke mace in the
vear 1966, after the Filine of such certified
cony.

To corply with the reguirerments of ™., 757.05, the
orcanization under considermtion must first he sho'm to fall
rithin one of the three categories vhich are eliai™le for
countv funds, e.c., a symphony association, a choral societv,
nr an e rcational lecture association. Tr deterrininc tvhether
the nNayton Civic "allet falls within anv of these cateccries;

e ray look not onlv at the croun’s incornorated “esicmmation,
e.a,, a "civic ballet , kut also to ite actual character. GSee
“tate ex rel. Russell v, §weeney, 153 Ohio St. 66 (1959);
Opinica No. 72-091, Opinions of the Attorney General for 1972,
*hile the Dayton Jivic Rellet mav not fall within the functional
definitions of a svrmhony associationr or choral =epcietv, there
is considerahle evidence that it functions wnartly as ar eAuca-
tional lecture associntion. For ewvarwle, Auring the 1973 season
the rallet's lecture-recitals include:
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Sertionn of rodern dance derorstration.
hallet and mas e Aeur from "FPlover
Taghival, "

Tept.

Newr, 1-2 Stuart Patterson, Burkhardt and [inden
City Prcreation Centers of Once Upon
a Fallet’ and last two moverents o”
Dance Sverture. ’

Yov, 13 Modern Aeronstration and Celebrations,
Lec. 1R Clelebrations and Concertino.

Mar, 12 Bas Ae cenr frorr The Sovereicn Tave
Court a~ni DPerinhrastic.

Apr. 5 Pas de deuv.: from [laundy Thursdav fervice
cnd  Perinhrastic.

Mav 2 Flower Testival  pas de deur.

Such lecture-recitals are norrall’ rerfor~ed in schonls, recrea-
tion centnrs, and at local civic cluh reetings.

T+ ghould be noted that while the Tallet's lecture recitals
mav not follow a lecture format fariliar tn moet, e.g., Speaker
ca~ lectern, these merforancrns gre an accented method
of instruction in the nerforming arts. ™he method used bv the
Mavton Civic "allet in deronstratinc and rerforminc the Sance
arts also fits within the accented Adefinitions of a “lecture.
“ehgter's Third "'ew International ™ictionarv defines lecture in
mart as: "% * * 3 Pigcourse given hefore an audience especially
for instruction: an instructive exarmle.' Therefcre, it is my
opinion that with regards to the Davton Civic "zllet's 'lecture-
recital” nrojects it is acting as an educational lecture groun
within the meanina of ™.C. 757.05.

llowever, while a groun mav fall within one or :ore of the
categories provided in ™.C. 757.05, the requirerents of R.C.
757.13 must also be met. I stated in ry “pinion Mo. 72-~091 that

In order for any symnhony association,
choral societv, or educational lecture
association to cualify under the orovisions
of this “ection, it must first he deronstra-
zed that the orcanization was incorporated
for the nurnoses described in “ection 757.n3,
"evised "oce, in the followincg languace:

* & * vithout nurnose of nrofit to any
nrivate member or indivifual, but orcanize~
for the purnose of the cultivation and ner-
formance of instrumental rusic, the
cultivation and diffusion of knowvlerfqge, anc
to maintain a symnhonv orchestra, choral
croun, or educational lecture croup, * * ¥,

™ile R.C. 757.73 deals with navments to a symphonv association,
choral society, or educational lecture association hy a hoarf of
education, the sare purnose requirerments were also aconted in
R.C. 757.15, sunra, which allows such payrents hv a citv or a
countyv.
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It is clear that the Nayton "ivic ™ellet cormlins with *he firs+
nroviso of ™.C,.757.73 since it was incorporated without nurnose
of profit.

A second proviso of N.C. 757.03 requires that a svrnhony
association, choral society, or educational lectur~ association
he "organized for the purpose of the cultivation and nerformance
of ingtrurental music, the cultivation and nerforrance of choral
rusic or the cultivation and diffusion of ¥nowlerge."” ("—phasis
added.) 1In this regard the Jayton Civic Tallet’s Articles of
Incorporation in ovart state:

THIPD. The purpose or nurnoces for which sair
corporation is formed are:

1. To prormote and foster corrunity interests
and understanding in the "allet Nance anc
related arts,

2. "o rrovide nerforring and choreographic
exnerience for nerforring members.

3. To nrorote, educate and stirmulate interest
and apnreciation of the Nance and relatec
arts. .

a, To offer its services to vorthv comrunitv
nrojects.

5. To sponsor and maintain a “cholarship
loan Fund for performing members.

G. To give a minimum of one Nance Toncert a
vear.

7. And the doing of all thinags necessary and
incidental thereto. ("mphasis added.)

Further requirerents involving city and countv certification
and other conditions for mayrent are set forth ir ™., 7587.70 and
757.08, n.C. 757.0% reads as follows:

o syrphonv association, choral society,
or educational lecture association rav roceive
any of the navments nrovided for in section
757.05 of the Teviged Code until such symnhonv
association, choral society, or edncational
lecture association, by a nroper resolntion
adonted bv its board of trustees or other
governing body, has tendered to the ravor,
or to the leaislative authority of the city
if there is no mavor, or to the board of
county corrissioners, the following:

(A) The right to nominate as trustees
or as nenbers of anv other governinc hody
of such svrinhony association, choral societv,
or educational lecture societyv, three rerbere
to be aprointed by the rmavor, or hy the legis-
lative avthority of the city if there is no
mayor, or by the board of countv corrissioners,
one of which norinees ray, in the discretion
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of such nayor or leqgislative authority, or
boar? of county cormissioners, he the navor,

or a ramber of the lecislative authoritv, or

the board of countv cor—issioners, all three

of whor so nominated shall thercupon he electerd
as trustees or as nembers of any other covernina
tody:

() The right to norinate for merhershin
on the evecutive corittee of such swrnhony
association, choral societvy, or educational
lecture association, one of the three trustees
of such symphony association, choral societv,
or ~fucational lecture association, reore-
senting the citv or county as such trustees
rursuant to division (M) of this section,
vhich noninee may, in the “iscreticn of
such mavor or the legislative authority
of the city if there is no ravor, or the
boarl of county corrissioners, be the
r'avor, or a mermher of the legislative
authoritv, or the hoard of county cor-
missioners, which noninee shall there-~
unpon hre electe? a membher of such evecntive
corrittee:

(C) ™e right to recuire the orchestra
raintainer” by suclh symnhony association, the
choir maintained by such choral society, or
the lecturers rmaintained v such eucational
lecture associatior to nrovide such feasihle
nonular rerforrances at lov cost, as in the
joint juig-ent of the hoard of trustees of
such svmphonv association, choral societv,
or e’ucational lecture association, and the
mayor or the legislative authoritv of the
city if there is no mavor, or the reard of
countv cor-issioners, will serve the larcest
interests of the citizens of the citv nr
countv.

* conv of +the resclution, certifie’ hy
the oresident an” gecretarv of the svrnhonv
association, choral society, or educational
lecture association, shall he filed in the
cffice of the city controller of the citv
or the board of county corrissioners of the
countv, as a condition nrececent to the
receint bv such association or societv of
any such nmavments,

R.C. 757.0R reads:

%0 long as anv svmrhony Aassociation,
choral societv, or educational lecture
association does all the thincs it arrcenr
to do as considerations for the hrenefits
to he receive” hv it under sections 757.02
to 757.08, inclusive, of the "evised ~ode,
or is able, willing, and readv to perform
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the sane, the boards of education of the
city and county and the city and county
mav continue to mci*e the several »avrents
as »rovided in such sections.

If the navton Civic -allet meets thase additional conditions,
as set forth in R.C. 757.0% and 757.08, it will 'ecome eligihle to
receive countv funds under 2.C. 757.05 in its caracity as an edn
cational lecture association.

s stated in "minion o. 71-044, ™minions of the “ttornev
General for 1971:

A runicipalitv may nct rake an outricht
unrestricte’ gift of funds to a nongovernmental
orcanization, recardless of whether or not such
orcanization mav he c¢enerally encageZ in per-
formina a bheneficial, public purnose.

In aonlving this doctrine to countv funds involvina the Navton *rt
Institute, I stated in "ninion "o. 72-021, Nninions of the "ttornev
General for 1972, that

Likewise, the county could not nay
funds to the “rt Institute as provided
under “ection 757.35 to he used for anv
nurpose. “hile the “rt Institute's
nrocrarms are manv, the funds nrovided hy
Section 757.15 —ust he lirited to its
orchestra, choral, and educational lecture
qrouns.

fimilarlyv, the county could not mav funds to the ™-vton “ivic
Pallet for anv nurnose. As was discussed earlier, under its
rresent procrar the Nevton “iviec Tallet will receive county funds
in its cavacitv as an educational lscture association.

In specific ansver to vour aquestion it is »v oninion, an”
you are so advised that vhere a civic hallet association is
incorporatec without the nurrose of rrofit, and wvhere the articles
of incormoration include purposes which nrovide for the culti-
vation and diffusion of knowledge, and where such civic bhallet
has organize? lecture nrojects to implement the nurroses nro-
vided under ™.n. 757.93, ané vhere such oroups also meet the
requirerents of ".C. 757.03 throuch 757.08, incluvsive, such
aroun is nermitted to receive funds from the hoar” of county
commigssioners under R.C. 757.05.
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