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quoted in sub-section 1 of section 1579:715 is sufficiéntly broad to include the ap-
pointment of & trustée to fill a vacancy. In other words, is such 4n appoifitinent a
“proceeding’’ as referred to in this section?

Section 26 of the General Code provides in part that a repeéal o amendment to
4 statute shall in no manner affect pending ““proceedings’ unless so expressed. Under
this section there are a number of ¢ases cited which it is believed by analogy apply
to the case under consideration. In other wotds, in ¢onstruing the section last men-
tioned, it has been necessary to interpret the meaning of the word “proceeding.” In
this connection a street improvement has been held to be a proceeding. 58 0. S., 225.
In State vs. Case, 13 C. C. (N. 8.) 449, it iwas held:

“Plans of a building commissioner are a proceeding within the méaning
of this section.”

Also a diteh improvement project was held to be a proceeding. Opinions At
-torney-General, 1920, p. 211.

In view of the fofegoing, it would seem to do no violence to the statutes to say
that an action taken to aggoint a trustee to fill a vacancy as referied to in séétion 3262
would be & procéeding such as would come under the jurisdiction of the Municipal
Court of the city of Springficld. The law does tiot favor vacancies in office, and if
the construction above adopted is not corréct, then there is no imeans of filling the va-
cancy to which you refer.

You are therefore advised that it is the opinion of this department that undeér
the provisions of section 1579-715 of the General Code of Ohio, the judgé of the mu-
nicipal court of the city of Springfield may fill a vacancy in the board of township
trustees of Springfield township, thereby éxércising the powérs herétofore franted -to
justices of the peace of said township under the provisions of section 3252.

Reéspectiully,
C. C. Chasise,
Allorney-Genéral.

3905.

MAXIMUM COSTS THAT MAY BE CHARGED UNDER THE AMENDED
: GARNISHEE LAW.

SYLLABUS:

Under the amendéd garnishée law $2.50 is the mazimum amount that may be éharged
for costs, includiiig thé gariitéhiéé fee, in any proceeding to garnisheé wages: irréspéctive
of the incidental dactions inétitutéd o énforéé the judgment.

- CoLumBus, OR10, Decémber 22, 1926.
Bureau of Inspéction and Supervision of Publi¢c Officés, Columbus, Ohio.

GentLeusn:—Acknowlédgment is madé of your comimunication requestihg -my

opinion upon the following inquiries: '

“Can a justice of theé peaceé collect- tén-per-cent. 6f- thé-wages of a. ufxafﬁé‘d
man on a bill (not for necessaries) that was incurred prior té July 17th, 1925,
when the law changed?
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.- .What fee can be charged where a married man can be garnisheed under .
“the 20% law (fee, only-$2.50) when the Justxce of the peace on.that. )udgment
issues an aid of execution. Can the Justlce and constable charge the same . -
_fee 88, m any other executlon?”

P “Shaill levy be n'lade on the personal earm'ngs of a debtor for the next
" preceding ‘thirty days if he has received his pay for the first fifteen days of
that time, or only on the amount that is due or may become due from gar-
mshee‘?” :

The questions you present arise on account of the amendment of the garnishee
law Section 10253 sets forth the grounds upon which an affidavit.in attachment
may “issus, 'and among other thlngs, in sub-section'9 thereof, as amended, provides

na 21-No attachment shall issue by virtue. of this chapter against the personal

eé,mmgs of any defendant for services rendered by such defenda.nt w1th1n_.
. thirty days before. the. commencement of the action-or the issuing of the at-._.
Lbac ent, unless the. defendant is not the. support of a family, or unless t.he'
8In ount “of the defendant 8 earmngs for. said th.trty days_ exceeds fifty dollars, .
" and ‘then only a8 to the excess over that amount, or unless the claim. is one _

. for work and labor, or necessarles, and then for only twenty per cent of such
,personal ea.rmngs

- P
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A“Se iopn, 10271, as last amended prov;des

“’ﬂle personal earmngs now exempted by law, in addition to the twenty o
per cent for work and labor, or necessaries, shall be further liable to the plain-
tiff for the. acfual costs of any proceedings brought to recover a judgment
for such work and labor or necessaries, and for any proceedings to satisfy
‘said ]udgment in any sum not to exceed two dollars and the necessary gar-
nishee fee for each suit, attachment, aid of execution or other proceeding.
Such garnishee may pay to such debtor an amount equal to eighty per cent
of such personal earnings, less the sum of two dollars and the necessary gar-- - -
nishee fee not to exceed fifty cents, if the same is demanded by the garnishee,
,Jor act,ual Gosts.as herein provided, due at the-time of the service of proeess -
or which may become due’ thereafter a.nd before trial and be released from
any further liability to such credifor, or fo the court or any officer thereof,
in such proceeding, or in any other proceeding brought for the purpese of
enforcing the payment of the balance of the costs due in said original action.
Both the dobtor.and the creditar: shall likewise be released from. any further
J.lalnhtxtp tl@- court or. any otﬁcers thereof .in, such proceedmgs or in. ARY ...
“other proceedings brought. for the purpose of. enforcmg the. payment of the. ..
balance of the costs due in said “original action.”

Z'ﬁ'ter Eebns:idelrztion it;i‘s ‘believed "tl.lat the only inquiry which this department
may logically undertake to -answer- is the second \questrpn in. your. first letter, .which

,:pert@ms to, the, &mqunt Qt Qosts and fees, that may he- charged. In other Words this

‘inqliiry c¢oncerns your Bureau because of your Jurxsdlctlon Qver. the exammatxon of

records involving such. On the other hand, the other quéstions are of a judicial na-
ture, p,nd concern the c1v11 righfs of htrgants Therefore, an.answer will be attempted
as {o-oaly’the ofe inguiry,
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Under section 10271 as it existed before amendment, it was held by the Attorney-
General 83 d.lsclosed by the Reports for the year 1914, page 1035 ' '.._ .

“Only ten per cent of such personal earmngs, plus court costs ;md ﬁfty
o ‘.Cents garmshee fee for the garnishee; if such garmshee dema.nd,s the same,

- shall be subject to such attachment. Any additional fees over and ‘above
this amount may he legally taxed and collected same as any other cause of . .
action, but cannot be collected from the defendant in such ancillary’ pro-
ceeding.” -

It was further held in said opinion that the term “costs” employed in sectxon 10271
of ‘the General Code, iricluded maglstrate’s and constable s fees as well as the fees of
witnesses and jurors.

In other words, under this section in its original form, $2. 50 was the maximtiin
amount, of costs and garnishee fees that could be charged in any case for the attach-
ment on the'ground of necessaries. The section, as amended, differs in some respects
in the language used, from the old section. . Under the old section ten per cent was
the amount of personal earnings’subject to such attachment, excepting for’ the “costs
above mentioned. Under the new section twerity per cent is subject to such attach—
ment, and has as its basis not only necessaries, but “work and labor.” This distinction,
of course, does not affect your.inquiry.

In order to miore clearly set forth the dlstmctlon between the .two’ provxsmns,
a part-of the original sectlon is herem set forth as follows

- Y“The persornal earmngs now exempted by law, in addition to" the ten per
cent for necéssaries, shall be further liablé to the plaintiff for the actual costs
of any proceeding brought to recover a judgement for such necessaries, in any
sum, not to exceed two dollars and the necessary g_arnishee fee” o
: T,In analyzing the two provisions there is no doubt in my mmd but, that $2. 00 i
the maximum amount that may be charged for costs in such a case, whether it. be m
connection with securing judgment alone, or whether there is in. connectxon _Wlth the
same, other proceedings to satisfy said judgment. . )
‘In view of the language used, there seems to be somie ground for argum,nt hat
probably a garnishee feé¢ might be charged fqr each Buit, attachment "aid of executxon
or other proceeding. * In other words,”in the first sentence of the anierided law ;thé
arguable that the garnishee might be entitled to his fee in issuing the original service,
and further, collect his fee in the proceeding in aid of .execution, etc. However, it
is not Believed that this is the real intent of the law. "While, the law has been amended
50 as’ to 1mpose greater burdens upon' the wage ea.rner, 1t is hot beheved th_@t the lan-

than the maximum of $2.50 in any case, 1rrespect1ve of the mmdental proceetimgs
that may be necessary in order to collect or enforce the judgment,

Re'spectfully,:
©  C.C.CrasBy, " _ .
Attorney-Genéra ;



